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PRELIMINARY RE:\IARKS. 

T. 

§ 1. At the present moment the country is anxiously watching the 
constitutional changes sought to be effected by the present admin­
istration; and in a political point of view, the past session of our 
Parliament will not fail to weigh heavily on the future destiny of 
Canada. If we cast a glance over the statutes promulgated, and 
consider the numerous and novel dispositions which have been 
introduced into our hypothecary and judicial ;;ystem, as well as 
into our Commercial Law, we may assuredly add that, viewed 
with regard to legislation, it has been onc of the most important 
sessions. 

It is sufficient to mention the marked improvements made in 
sales by authority of justice, the formation of a Court of Review, 
which, in many cases, will serve the litil-!:ant as a final Court of 
Appeal, and have the good effect of' removing from the Court of 
Queen's Bench all those ruinous appeals which, under the present 
system, languish for years on the Role: and above all, it is suffi­
cient, we say, to call to mind thc Stamp Act, and to notice the great 
innovation which it introduced into both commercial transactions 
and law proceedings, to be cn]1yinced that the Parliamentary se""ioll 
of 1864 is of great importance in Cana<1ian law. 

If we add to all this, that it alone gave us our present bank­
rupt law, which insolvents, unfortunately too numerous, had looked 
to for years as their only bulwark against their creditors, and the 
means of re-establishing their lost credit, we may unhesitatingly 
state that it shall rank prominently in the history of the country, 
and I might say, seriously affect its future prosperity. 

In bringing under the notice of the public the late Bankruptcy 
Law, we do not intend to repeat here all those, in our opinion, 
well· founded objections which were made, when it was first brought 



6 PRELIMINARY RE~lARKS. 

before the House, in the session of 1863. Suffice it to say, 
that a large number of leading merchants of Montreal petitioned 
the Legislature at that time, asking for certain reforms in, and 
additions to, the dispositions of the Common Law of Lower Canada, 
and not a Bankruptcy Law at once applicable to both sections of 
the Province. This petition, we believe, was referred to a Commit· 
tee for consideration, and after a lapse of a year and a half of labor 
and discussion, reappeared more defective and complicated. Since 
the first of September, it has been in force as law, to the great 
satisfaction {)f insolvents, who cannot fail to iuvoke its protection, 
and have already to the number of hundreds made their announce­
ments to the country, but, at the same time, to the great dissatis­
faction of a large number of merchants, who do not find in it the 
guarantee which was promised, or the simple, short, clear and 
easily understood dispositions which they ought to understand and 
be able to apply without possessing the skill of its author, a man 
well known to all as thoroughly conversant with the practical 
affairs of commerce and with the laws relating thereto. 

Their disapointment has been great, and it will be still greater 
when they are called upon to apply the thirteen sections and one 
hundred and thirty-one sub-sections of this _\ct, and to pass, in order 
to arrive at a result not better, through this series of forms and 
furmalities, turns and torts, which will continually render necessary 
the assistance of a learned and able lawyer; their disappointment, 
we say, will perhaps become cruel when they corne to pay all the 
expenses of winding up the insolvent's affairs, the costs of jus­
tice, f~lS to the assignee, Sheriff's commission, Court-House tax, 
&c., .xc. 

We should, however, in justice admit that, notwithstanding the 
great and numerous defects of this law, it affords measures both 
useful and desirable. It must be granted that the limits given to 
the exercise of the right of the conservatory process under the 
articles 17G and 177 of the Custom of Paris, the dispositions with 
regard to separation as to property, the seizure of Books, notes 
and other valuable securities, &c" &c., which we shall have 
occasion to specify hereafter, are such reforms as the commerce 
of the country demands. Merchants, without doubt, concur ia 
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these alterations, but question whether the new method of settling 
the affairs of insolvents is adequate to the exigencies. Perhaps 
amendments to the short and simple provisions of our Common and 
Statutory Law, would have better met the views and wants of the 
majority of the mercantile class and of society in general. 

Pardon these preliminary remarks. Vie know to some it may 
appear inopportune and useless to discuss the utility and wisdom 
of a law actually in force. We have only faintly touched on the 
forebodings and fears eutertained by many. If the future should 
prove them to be iII.founded, so much the better. If such be the 
case, the framer of this law, the Hon. Mr. Abbott, will have a 
right to lay claim to the gratitude of the country, from the fact 
that he has given to it a new Bankruptcy system more perfect and 
more practical than any which has been vainly attempted hitherto 
among ourselves, or has existed in other countries. 

Let us now briefly notice the different clauses of this Act, and by 
analysing its most striking features attempt to define its effect 
and operation. No one will dispute that the task is one surrounded 
with difficulties. Weare far from promising that we shall fulfil 
it satisfactorily, especially in the narrow limits to which we are 
confined. We know our work will be very incomplete, and may contain 
errors; but we console ourselves in the outset with the feeling that 
we certainly are not the first nor shall we be the last to make mis­
takes, and that, after all, we shall be in good company. 'We shall 
however at all times consider ourselves happy if these notes prove 
of any service.* 

• This essay was hastily prepared for, and in part published in a daily 
French paper, during September last. Since it first appeared, we have 
been favored with two works in English on the same subject,-the former 
by the Hon. )fr. Abbott, and the latter by ~fr. Edgar, a young lawyer 
of Toronto. Mr. Abbott, in his commentaries, refers chiefly to the authors 
wbich he consulted in framing the Act, witbout alluding to several of the 
difficulties to be encountered in its application. Mr. Edgar, who must 
have tboroughly understood the theory, seems to give particular attention 
to its practical operation. We shall, in foot-notes, make references to 
tbose works, and with a view to public interest, quote tbem in part. Tbe 
French copy already published, we shall leave untouched; 'and the only 
difference that will exist between it and the English edition will be tho­
foot-marks or annotations. 



II. 

TRADER;;. 

§ 2. Who are consid(i'C<l traders.-The first section of " The 
Insolvent Act of 18G4," for it i~ so designated, (clause 13th) declares 
" that it shall apply in Lower Canada to traders only, and in 
" Upper Canada to all persons, whether traders or non-traders." 

This disposition of the .lct brings us ,"cry naturally to this 
question, which we shall auswer briefly: " Who is considered a 
trader? " 

\\' e have no formal provision on this point. In the ancient 
writers and French Ordinances anterior to the establishment of 
the Superior Council of Quebec, we find certain disconnected 
rull's, but on the whole there is nothing complete. The Ordinance 
of !li7:: is the first which appears to have laid down the requisites 
which constitute a trader, and those that constitute an act of 
trade. In thi,s respect the Ordinance is only confirmatory of the 
ancient Law, and the (,,,de ~apulel)n has gone no further than to 
reproduce word for word ib articles. \\' e may, therefore, with all 
certainty, refer to jurisconsult", who have written either under the 
old regime, or under the new law. 

According to these, by the term l't'Ildu's is meant those who 
make it their business to buy and sell for profit. It i.s not 
sufficient, as a general rule, to perform commercial acts to be 
considered a trader, and consequently tn fall within the provisions 
of the Bankrupt Law; in addition to this, it is necessary that the 
party be in the habit of trading.* 

• " The qualifying word" habitual" must not, however, be taken iu 
a sense, either too wide or too narrow; as always requiring a constant 
succession of commercial transactions, or as being always satisfied by 
the occurrence of a limited number of them. On the one hand a 
manifest intention to make of commerce a habitual occupation, will 
constitute a trader, though the acts of commerce really performed are few 
and infrequent. For instance the opening of a shop for the sale of goods 
-or of any particular kind of merchandise, will qualify him who opens 
it as a trader, though his actual sales may be few, or even though he 
may have failed to effect one. 2 Masse, p. 162,-1 Pardessus, p. 78,-1 
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Further, the quality of trader is a matter of fact, which must be 
proved if denied. It is evident that an individual assuming it'in 
contracts and bargains or even in legal proceedings, advertising 
in the papers, by signs, bills or otherwise, that he intends to 
carryon a certain business, and who opens a store or other 
mercantile place, is to be deemed a trader. These facts afford the 
most ample evidence of his calling. In the absence of such proof, 
recourse is to be had to the. presumptions and special circumstances 
of the case: public notoriety must also be considered as well as 
private testimony of individuals, and the Court, taking into 
consideration the nature and number of the acts, will infer whether 
they are sufficient or not to establish the character of trader. 

The general term lradel', which in ordinary business language 
is often used as synonomous with the terms merchant, dealer, 
cJmprises: 

The wholesale merchant, or he who is engaged in selling in large 
quantities the merchandise he has purchased from the producer. 

The retail dealer, who sells to the consumer. 
The manufacturer, who, with the aid of workmen, converts 

materials into a new shape and afterwards offers them for sale. 
The mechanic, who himself, or with the aid of others, turns out 

a piece of work from his own materials. But if he executes it 
without supplyiNg the material, he cannot, in general, be considered 
a trader. 

The contractor is he who superintends men at work or hires 
them, and speculates on their salary. 

Banlcers and exchange brokers, who do business in money and 
commercial paper. 

Brokers and auctioneers, who intervene in the name of their 

Boulay Paty, des faillites, pp. 9,10,11. On the other hand, a man 
may do commercial acts, without thereby constituting himself trader­
for he may buy double the quantity of provision Le requires for his 
household, with the intention of making a profit by the sale of what he 
does not want-and may actually sell and make that profit-yet he will 
not thereby become a trader. 1 Pard. loco cit.,-l Masse, p. 161,­
Orillard, p. 4,-Bonnin, Leg. Com., p. 5. See also on these points, 1 
Toub. vol. 1, pp. 274 and seq., though he strains the law in favor oftha 
consular jurisdictions."-~Ir. Abbott's Commentaries, page 7. 
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principals in commercial transactions, as, for example, in the sale 

and purchase of merchandise. 
Facto/'s amZ COlltln;ss;on merchants, who also intervene in 

commercial speculations, viz. : in sales and purchases of merchandise, 
but in their own name, and who, in the eyes of the public, appear 

to act in their own behalf. 
Jurisprudence and the doctrine of writers appear to regard as 

traders, carriage-makers, shoe-makers, t;tvern-keepers or hotel keep· 
ers, printers, millers, carpenters, ship-builders, when they buy and 
sell the material which they employ, mariners or ship captain" 
owners of vessels, carriers lJY water or by land, insurers and 

insured. 
On the other hand, workmen and all mechanics who only hire 

out their sen-ices, or simply work at their trad~, clerks, book-keep­
ers, and other employed :;erYallts of traders, comedians and actors, 
stock-holders of an incorporated mercantile company, and farmers, 
are considered non-traders. 

From these few observations, it will be seen that it is of the high­
('st importance that our jurisprudence should clearly define what is 
meant by traders and cflmll"!l'cilll acts. 

I t is to be regretted that the legif'btor, as an indispensable 
preliminary, did not specially point out the class of persons which 
he intended to reach. No doubt this omission will cause serious 
difficulty. To assist the reader to overcome thi", we shall take 
permission to n'!er to an excellent commentary on this point by 
Mr. J usticc Chabot, published in the third and fourth volumes of 
the Revue de Lejisl'ltil)lI ('I .Jul'i"l'/'/ule/lr,'_ The author there in 
beginning, sets forth clearly the doctrine of the ancient French Law 
upon the subject, which he afterwards shows the code of commerce 
only confirms: and at the close, comparing the French with the 
English law,; and those of other countries, he arrives at the prac­
tical conclusion that we cannot too much consult the modernjuri>­
consults who, like l'anle,.'u~, Dollnz, Locre, Chitty, Story and 
others, have bestowed llIany pages of their admirable treatise to a 
learned investigation of the matter.'" 

• ~lr. Abbott's commentaries on 1st section of tbe Act can be advan­
tageously referred to. Taking as guides to tbe interpretation of the Act 
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§ 3. What of those who have ceased to trade !-No doubt the 
Act applies to actual traders, as regards matters which are past a., 
well as those in the future. But does the same hold good in the 
·case of traders, who, in consequence of their failure or for other 
reasons, have retired from business insolvent? Can they invoke 
the protection of the Statute, offer, for instance, an assignment of 
their goods and effects, and in virtue of the Act, claim their dis· 
eharge? The question reaches no difficulty in lTpper Canada, 
where the Act includes all classes of persons. In Lower Canada 
it would seem to us unjust and contrary to the intention 
of the Legi,;lature to refuse to extend the benefit of the 
new law to a trader whom, doubtless, misfortune alone has driven 
to embark in a different career. The Act, it is true, is intended 
for traders only; but i~ it not commercial transactions which con­
stitute the trader? How then refuse the voluntary or forced 
liquidation of these same commercial tramactions? If it be 
admitted, as it was universally in England, under a system of 

the legislation and jurisprudence of France from the earliest time to the 
present day, he considers the following persons as heing amongst others 
within the meaning of the Insolvent Act: 

" 1. Merchants, viz: persons hahitually engaged in the huying and 
selling of goods, wares, and merchandise, for profit; 

"2. Manufacturers of goods, wares, or mercbandi5e for sale; 
"3. Bankers and dealers in money and commercial papers and secu-

.rities. 
"4. Factors or Commission merchants; 
"5. Brokers; 
"6. Anctioneers; 
" 7. Insurers and nnderwriters ; 
"8. Common carriers for hire, whether oy land or water; 
"9. Hotel and tavern, eating-house, and boarding honse keepers j 

"10. Warehonsemen and wharfingers; 
"11. Mechanics and tradesmen, who buy goods, wares or merchandise, 

either in the forms of raw materials or wholly or partially manufactured, 
with intent to sell, after having by their labor improved the articles so 
purchased, or converted them into something else; such as Jewellers, 
Jloot and Shoe Makers, Builders, Merchant Tailors, Hatters and Furriers, 
Watch and Clock Makers, Shipbuilders, Printers, Butchers, Millers." 
Mr. Abbott, page 8. 
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bankruptcy analogons to onr own, that the trader who, for the 
futnre, is going to retire from business, may become a bankrupt 
(lIIeggot V8. Mills, 1 Raymond's .Rep., 286, per Chief Justice 
Holt), by what right can we preyent a heretofore merchant from 
arranging with his creditors as provided for by the Insolvent Act? 
The law evidently intended to include this class of persons. It 
will be for the creditors or for the Court to decide whether their 
good faith gives them the privilege to be released, and if they 
ought to be permitted to return to business, should they so desire. 

§ 4. l1Iarricd lfOlnen being traders, marclwndes puUiques j mi­
nors, ,(·c.-But does the wife who is a public trader also come under 
the operation of this Statute? iY e do not see why she should 
be excluded thcrefrom. The Statute in reality speaks of every 
trader; it excepts no person, not eveu minors. . 

In other respects, a woman who consents to become a trader 
renounces the advantages which the law generally confers on a 
woman under the power of her husband. She exposes herself, 
like every other merchant, to the chances of trade as also to all its 
vicissitudes.* 

• The following are )Ir. Edgar's remarks, page 21, as applying chiefly 
to Upper Canada :-

"The criterion of a filne coucrt being capahle of falling under the 
bankrupt laws appears to be her liability to be sued to execution for the 
debts sbe bas contracted during coverture. If a married woman is so 
circumstanced as to be subject to a common law execution, there does 
not seem to be any reason wby sbe sbould not likewise be subject to 
this Statute execution. (Cooke, 40.) 

"It is doubtful if ollr Act respecting the separate property of married 
women (Con. Stats. U. C., c. 73) will affect the application of tbis Act 
to that class of persons. For although, under the provisions of that 
Statute, a married woman possesses entire control over her property, 
which is liable to execution for her torts, there is nothing to show that 
it is liable to execution at law for her contracts, made during coverture. 
The separate estate may, of course, be reached in equity, but whether 
that would render it liable to attachment in bankruptcy proceedings is 
very questionable. It is probable, however, that a woman who has 
obtained an order protecting her earnings under the above-mentioned 
Act, may become bankrupt as to that portion of her estate. 
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§ 5. Foreigners.-There appears to be no doubt but that a 
foreigner who contracts debts in a foreign country and afterwards 
comes into Canada, cannot come within the meaning of this Act 
as regards such debts only. The law, in fact, contemplates but 
the traders of the country, and those who contract with a view of 
being governed by our law. It was so held in England. (Hitchox 
VS. Sedgwick, -1 Vernon's cases, 162.) 

The case is different as regards a Canadian who may have con­
tracted a foreign debt. He may be declared insolvent by reason 
of tha t debt alone. There is nothing in the Act to prevent it, as 
in the ease of capias ad re.'pondcndll1n. This further results as 
a necessary comef\UenCe of several clauses of the 3tatutc providing 
for the safety of foreign creditors. 

But what is the inference with regard to a foreigner who, having 
property in Canada, has also contracted a debt in Canada, and 
afterwards comes here either momentarily or with the intention 
of remaining? It seems he may declare himself or be declared 
to be insolvent. He has in reality traded in the country; he has 
contracted in contemplation of the law actually in force; he has 
therefore subjected himself to all the modes of execution and 
liquidation which the law affords to subjects. As Lord Tenterden 
observed: "A persoll suing in this country 'fIlust take the lOll' as 
he finds it; he cannot by firtue of allY rcglllatl:on of his olrn 
country, enjoy greater «(/rulltages than other suitors; and he 
ought not therefore to be (['priced of any superior advantages 
Ichich the law of his country may conJ~T. He is to hare the same 
rights 'lchich all the subjects of this kingdom (Ire entitled to." 
(De la Vega vs. Vianna, 1 B. & .H. ~d.) 

" A lunatic may be a bankrupt provided the act of bankruptcy be 
committed during a lucid interval. (Ex parte Priddey, Cooke, 48 j Ex 
parte Stamp, 1 DeG., 345.)" 



III. 

YOLUXTARY LIQUIDATIOX. 

§ o. Who c,m rn,(,ke an assignrnent, ((lid in what case? -The 
gecond section enacts that" any person unable to meet his engage­
"men Is, and desirous of making an assignment of his estate, 
"or who is required so to do as hereinafter provided, may call a 
" meeting of his creditors at his usual place of business, or, at his 
"option, at any other place which may be more convenient for 
"them." As the Bankrupt Law applies, in Lower Canada, to 
traders only, it follows that, in Lower Canada, traders alone can 
be subject to it, which is not the case in Upper Canada. More­
over, it was in order 10 legislate for both sections of the Province 
that the legislator, in this clause, as in many others, employs the 
word" any person," instead of the word" any trader." 

Bnt the quality of trader alone is not sufficient to bring a party 
under the operation of this Act; it is also necessary that he who 
desires to make an assignment of his estate should be " unable to 
meet his engagements."* 

Y oluntary assignment may take place in two cases; in the first 
place, when the insolvent of his own free will makes the offer, 
without being requested so to do by his creditors; which 
is the case provided for by the second section. It may also 
take place when a demand is made therefor by two or more cred-

• By insolvency, as here understood, the legislator does not only mean 
an absolute impossibility to pay, or deconjitllre, but also stoppage of pay­
ment generally, or a continual state of embarrassment in the affairs. 
Therefore a trader may be insolvent, but not a bankrupt, enfaillite, within 
the meaning of this Act, although his assets may be far in excess of his 
liabilities. We may add that any person unable to meet his engagements 
may become bankrupt without producing assets. 

The right to assign conferred by the Law of Bankrupts has been 
considered in countries where such laws are in force, so closely con­
nected with the general interest of trade as to be declared inalienable, 
even with the previous consent of the debtor. (Arret of the 22nd 
November, 1456, reported by Guy Pape, quest. 2ll, and also Arret of 
the 22nd November, 1599.) 
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itors, as provided for by the third section, paragraphs 2, 3 and 
4, which we shall hereafter explain. 

§ 7. Notice of meeting of cl'editol's.-" And such meeting," 
-continues the same section, "shall be called by advertisement 
(Form A), stating in such advertisement the object of the meet­
ing." This advertisement must be published two weeks in the 
Canada Gazette, also in Lower Canada, in every issue during two 
weeks, of one newspaper in English and one in French (section 
11). But this is not all: the insolvent must address notices there­
of to all creditors and to all representatives of foreign creditors, 
witbin the Province, and must mail the same prepaid, at the time 
·of the iusertion of the first advertisement (same sect. 1l), with 
a list attached to each notice containing the names of all his cred­
itors, whose claims amount to one hundred dollars and upwards, 
and the aggregate amount of those under one hundred dollars. 

Such is the course which the bankrupt must pursue in order to 
obtain a meeting of his creditors. The law requires, at least, two 
weeks' notice, but does not say whether it may not be longer: it 
-does not fix, moreover, any day within which the meeting of the 
creditors should take place. 

Has the debtor himself the choice of this delay? Is it in his 
power to wait as long as he pleases? If he has the right to assign 
to his creditors three weeks or a month for meeting, on· what 
grounds can he be prevented from requesting their attendance in 
two months, or at a still more distant period? And during 
€ach of these delays of three or four weeks or more, what may 
become of the estate of the insolvent-the guarantee of the cred­
itors? The Statute is absolutely silent, on this point. Never­
theless it seems to us that the insolvent cannot continue in trade 
for his own benefit. 

An insolvent, indeed, is an interdict as regards his estate, as is 
taught by all writers both ancient and modern. From the mo­
ment that the trader has made known his failure, all his assets 
pass irrevocably into the hands of his creditors, and become their 
property, of which he remains simply guardian and depositary 
until he makes delivery of the same. Up to this time, if the law 
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permits him to act at all, it is only as negotiorum gestor, the agent 
of his creditors. He ought, therefore, to render an account t() 
them, and that at any time before the nomination of the assignee. 
They also have the right" if they have any cause to fear, to see 
themselves to the investment of the income; to demand, for instance, 
its deposit in a bank. 

But, it may be asked, what can a creditor do during the 
interval between the notice and the meeting or assignment, even 
against an insolvcnt, who continues trading fraudulently, for his own 
account? It seems to us he may have recourse to the compulsory 
process, as provide<1 for by section 3, paragraph c., or paragraph 
4, as the case may be. The Act nevertheless should have been more 
precise on this important point; and the statute of the Honorable 
Attorney-General Cllrlier, passed in 1858, appears more satisfactory 
in this respect, in saying that an insolvent trader, Iclw continues 
trading, and refuses at once to make an assignment of his property, 
shall be subject to a s'lisie arret before judgment, and at the same 
time to a c"pi'~s ad I'c'''1J1i/lIlendwn. It is also to be regretted, 
that a ~hort but reasonable time was not fixed and determined 
upon, within which the meeting shou!..l be held. It is difficult to 

perceive how an insolvent, who cannot be charged with bad faith, 
should be bound to choose one term of delay more than another, 
one month rather than two. 

§ 8. l1Icctin!f of Creditors.-Statemcllts.-Upon the day and 
at the hour fixed upon, the creditors, their clerks or agents, assem· 
ble at the appointed place of meeting.* It is understood that the 

• "There is no expressed restriction even as to tle section of the Pro­
..-ince in which the place of meeting may he fixed, provided it be more 
convenient to the creditors than the locality of the debtor's place of busi­
ness. Thus the insolvent, being a resident of Montreal, might hold 
his preliminary meeting at Toronto, if the majority of his creditors 
resided at or near the latter city. But in such a case, care must 
be taken that an assignee is appointed who is competent to act. If 
the creditors decide upon an assignee, there would appear to be no ob­
ligation upon them to select one who resides within the County or 
District in which the insolvent's place of business is situllle. But if 
the dehtor is obliged to choose an assignee from among the official 
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first step to be taken at the meeting of the creditors, is the naming 
()f a president. It is easily seen from the fourth clause, paragraph 
5, that the assignee must take and preserve the minutes of the 
meeting, whieh he shall sign himself, and cause to be signed and 
-certified by the president or three creditors aetually present. It is 
strange the Statute no where speaks of the nomination of presi­
dent, of his powers and prerogatives; whether he should act pro 
tern., or permanently. We must therefore conclude, that the 
president enjoys only the privilege of any ordinary creditor 
present, except it be for the certifying of the minutes; we must 
also conclude that he is only president pro tem., for each meeting, 
in' short, only a chairman; and that a meeting may even be held 
without a president, in which case the minutes must be signed by 
three creditors present and the assignee. But by whom will they 
be signed if there be neither president nor creditors, to the num­
ber of three, present? Who especially will take and certify the 
minutes of the first meeting and of each adjournment of the same, 
where there is yet no assignee appointed to the bankrupt? Are 
the 'creditors sufficiently authorized to choose a secretary pro 
tempore? The Act makes no mention of this; but it seems in 
accordance with its intent to believe that the creditors have the 
power to elect a president, who, if an adjournment takes place, 
will order it in concert with the creditors, and sign the minutes, 
which, however, in this case will not be authentic.* 

assignees, he must select one who is resident withiu the same County 
or District as that in which he carries on his business, § 2, p. 4, § 3, p. 
10, § 4, p. 1. 

"If the insolvent should, either by error or designedly, select a place 
of meeting, other than his place of business, and less convenient to his 
creditors and assign to the assignee named at such meeting, his estate 
would become liable to compulsory liquidation under §3, p. 1. For this 
would not be a mere neglect or irregularity covered by p. 5 of §2 j but 
an assignment made otherwise than in the manner prescribed by the 
act." Mr. Abbott, p. 11. 

But will the assignment be vitiated by that neglect? The paragraph 
5, sect. 2, declares it is not- fide post, page 24, § 10. What would be 
then the use of a conservatory process? 

• "The meeting should be regularly organized. And correct minutes, 



18 FIRST MEETING. 

At the first meeting, the insolvent should submit a statement to 
his creditors. The 2nd section enacts as follows: "and at such 
meeting he shall exhibit statements ~howing the position of his 
affairs, and particularly a sehedule (Form. B.) containing the 
names and residences of all his creditors, and the amount due to 
each, distinguishing between those amounts which are actually 
overdue or for which he is directly liable, and those for which he is 
only liable· indirectly as endorser, surety or otherwise, and which 
have not become due at the date of such meeting; and also the 
particulars of an y negotiable paper bearing his name, the holders 
of which are unknown to him, which schedule shall be sworn to by 
the insolvent, and may be corrected by him likewise under oath, 
at the meeting at which it is so produced, also the amount due to 
each creditor, and statement showing the amount and nature of all 
his assets; and he shall also produce his books of account and all 
other documents and vouchers, if required so to do by any credi­
tor."* 

§ 9. Appointment of Assi.'1nee.-If the creditors do not come 
to an arrangement, for example, if they do not grant him delay or 
accept security, they must proceed to the appointment of an as­
signee, into whose hands the assignment may be made; and it is of 
little consequence whether he be a creditor or not, a resident within 
the County or District within which the insolvent has his place of 
business or not. 

H the creditors do not all agree upon the appointment, the 
question is to be decided, not by the majority in number and value, 
but by the numerical majority of the creditors present, or repre­
sented by agents; fur by sec. ~,par. 5, every question discussed at 
the first meeting must be decided by the majority in number. This 
is an exception to the general rule, laid down in sec. 11, par. 2, 

containing a Jist of all creditors presen t or represented, and full details of 
all the proceedings, should be made at the time and preserved, in order 
that evidence of proceedings of such meeting may be available if subse­
quently required. And it would be proper to appoint a chairman or se­
cretary as is usual at ordinary meetings. See Murdoch on Bankruptcy 
page 289, in not i.'," Mr. Abbott, p. 12. • See post, § 49. 
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which enacts that all questions discussed at meetings of creditors 
shall be decided by the majority in number and i~ value of the 
creditors, unless the contrary be specially provided by the Statute. 

It may be said, no doubt, that such was not the intention of the 
legislator, that by section 2, par. 5, he meant only to trcat of 
incidental disputes, accessory difficulties, and not of the choice of 
the assignee. Here is the tenor of the whole clause to the letter. 
"If any dispute arises at the first meeting of creditors as to the 
amount which anyone of the creditors is entitled to represent in 
the nomination of an assignee, or upon any other question lchick 
may properly be discussed at slick meeting, such dispute shall 
be decided by the votes of the majority in number." Is there 
any question whick may be more properly discussed than that of 
nominating an assignee? It is impossible in our opinion, to give 
to this disposition an interpretation more in conformity with the 
text.* 

• Mr. Abbott entertains a different opinion upon this point. " The 
majority," he says, page 12, "in number of tbe creditors for sums abo\"e 
$100, present or represented, will decide if tbey also represent the 
majority in value, § II, p. 2. If tbe two majorities differ, see ibid for the 
proceedings to be taken. In England tbe majority in value appoint, 24 
and 25 V. 134, § ll6. So also in Scotland, S. act, § 181. 

"The mode of voting upon the nomination of an assignee, at the pre­
liminary meeting, is not to be confounded with that to be adopted at the 
same meeting, upon incidental disputes as to tbe amount of a creditor's 
claim and tbe like. The precautions taken for ascertaining and regulat­
ing the amount which each creditor may represent, render tbis plain. 
For instance, p. 1 not only requires tbat a statement of liabilities 
shewing the amount due to each creditor should be produced at tbis 
meeting, but also that the liabilities should be divided into two classes, 
direct, and overdue indirect, and indirect wbicb are not due. And each 
creditor can only represent tbe "amount" of his direct and overdue 
indirect claims. P.5 also provides that any dispute which arises as to 
the" amount" which anyone of tbe creditors is entitled to represent in 
the nomination of an assignee, shall be disposed of by the votes of the 
majority in number. It is therefore clear, as already stated, that at this 
as at all other meetings of creditors, tbe sense of the meeting is taken 
by a computation of value as well as number, according to the rule laid 
down in § ll, p. 2. The exceptions as to disputes about the amount 
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If such is the meaning which should be attached to this para­
graph, we must confes~ that it will not meet the wants of commerce. 
How could it be, when, in making the most important move, the 
appointing of an assignee, who is invested with the entire estate of 
the insolvent, and who is called upon to make distribution of the 
same, that the majority in number and not the majority in value 
should rule"? From this it will be easily seen that important 
interests will frequently be at the mercy of a few petty creditors; 
a thing which could not take place according to the principle of 
the majority in number and in value laid down by section 11, 
par. ~, which should govern in all cases, unlcos otherwise speci1jlly 
provided. Thi:; majority is the majority" in number of all credi­
tors for sums above one hundred dollars, present or represented at 
such meeting, and representing also the majority in value of such 
creditors." It is, therefore, the majority in number and in value, 
which afror,}:; the most complete safety to all interested, that then 
decillcs. If the lIlajority in number do not agree with the majorit.r 
in value, thp rreditors may adjourn; and if the adjourned meeting 
has the same result, the views of each section of the creditors shall 
be embodied ill resolutions, and referred to a judge who shall decide 
betwe"n them (sec. 11, par. 2). This last resort still further 
confir,llS us in the opinion, that it is the numerical majority alone 
which should make choice of the assignee. Section 2, par. 4, 
indeed, seems to deny the po:wer of referring to a judge, in it:; 

of claims, and other questions which should probably be held to mean 
other similar questions, are made for convenience, as at the time of the 
first meeting no regular scrutiny of the claims can have been effected, or 
can be obtained." 

Notwithstanding the respect we entertain for )[r. Abbott"s interpreta­
tion, we do not perceive anything in his reasoning to induce us to 
abandon our previous understauding of the Act. We have not to deal 
with the secret intent of the legislator, but with the text as laid down 
in his Act; and ,,·hen he provides for any dispute raised at the first meet­
ing of creditors as to the amount of their claims, or upon any other 
question which may be properly diswssed at such ,neeting (sect. 2, p. 5), he is 
not to be supposed to mean other similar questions. If the word similar 
were inserted in the text of the 5th paragraph, there would be little diffi­
culty in agreeing with the author in his remarks. 
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permitting the insolvent to make an assignment in the hands of 
his largest creditor, or one of the official assignees, immediately 
after the adjournment, if there be one. 

Each creditor, however, in the vote to be taken upon the nomi­
nation of an assignee, can only represent the amount of direct 
liabilities of the insolvent to him due or to become due, and the 
amount of indirect liabilities then actually over due (sec. 2, par. 
3). If any dispute arises as to the existe'nce, or the amount of 
any creditor's claim, it is to be decided by the numerical majority, 
but in that case such creditor has not the right to vote, as being 
interested. (Sec. 2, par. 5.) 

If the votes be equally divided, an adjournment may be made; 
and if, in the end, no better result is produced, or if the assignee 
named refuses to act, or if there is no creditor present at the 
meeting, the insolvent may then assign his estate to any solvent 
creditor resident within the Province, not related, allied, or of kin 
to him, and who is creditor for a sum exceeding five hundred 
dollars; or, if he has no such creditor who will accept the assign­
ment, then to the creditor representing the largest claim, who is 
solvent and willing to accept such assignment; or he may, in fine, 
make such assignment to any official assignee, appointed by the 
Board of Trade, and resident within the district in which the 
insolvent has his place of business. 

§ 10. What if the insolvent, after the appointment of assignee, 
delays to make an assignment of his estate ?-The second section, 
par. 3, says that, " Thereafter the insolvent shall make an assign­
ment of his estate and effects to the assignee so chosen." This 
word thereafter is little satisfactory, and the Act in no other place 
determines the delay within which the insolvent shall make volun­
tary assignment. This is certainly not because the drafting of 
the deed of assignment requires much time; this can be done by 
a notary in a few minutes. Why then not compel the debtor to 
sign immediately, without waiting until he has made away with a 
large part of his estate, after which to fly for the United States, a 
departure which he must have had ample time to premeditate, 
seeing that it was at his option to fix the date of the first meeting? 

o 
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But, you may add, if he runs away, or squanders his estate, the 
compulsory process may be had recourse to. In reply it may be 
urged that, when the only remaining resource available to the 
creditors is the rumor of a sudden departure or a fraudulent mak­
ing away of estate-which the insolvent always takes care to conceal 
-the interests of the creditor are greatly in danger, if not utterly 
lost, as it often occurs. 

It is useless to pretend, that, in virtue of section 3, par. 4, the 
insolvent is bound to complete the assignment within three days 
after first meeting 01' its adjournment. This last provision is not 
intended to meet the case of free and voluntary assignment on the 
part of the bankrupt; it is only applicable when the assignment is 
required and asked for. It is also useless to answer, that section 
3, par. 4, meets this difficulty by subjecting to forced liquidation 
the trader, who, after having given notice of a meeting of creditors, 
:I' required by the second section of the Act: neglects to pl'oeeed 
further thereunder. This proviso offers no greater guarantee than 
the preceding ones; it provides for no time within which the 
assignment must be made. Xone of these provisions confers the 
express power to have recourse to compulsory process to compel 
the party, against whom fraud or neglect cannot be proved, appli­
cable to the delay to complete the deed of assignment within a 
certain time; and this is, moreover, confirmed by the reading of the 
paragraph following (5) of the same clause 3, which declares that 
no act shall justify forced liquidation, " after al~ assignee has been 
appall/ted under this Act." 

What then should the creditor do? We know the case is one 
which may be rarely met with. It is difficult to perceive how an 
insolvent, who, of his own free-will, calls a meeting of his creditors, 
and causes an assignee to be nominated with the view to make an 
assignment, should, after all, refuse to do so; and here, perhaps, is 
the reason why the law contains no express enactment on the point 
in question. Nevertheless, the thing is not impossible, especially 
with the knowledge we have of the bad faith and fraud of our 
day. What must then be the recourse? lYe would advise the 
eompulsory proccss according to the wants of the case in the name 
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of the creditors, and not in the name of the assignee, whose power 
only commences with the making of the assignment.* 

On the other hand, it would be, perhaps, preferable in some cases, 
to proceed under the Act of 1858, and to demand saisie arret before 
judgment, capias .ad respondendum, or even both together, upon an 
affidavit that the Insolvent continues trading and refuses to make 
an assignment. The law of 1858 has not been repealed, and its 
operation is in no wise incompatible with the Insolvent Act. The 
creditor, therefore, may make choice as to which he will have re­
course to. In order to obtain the benefit afforded by the law of 
1858, he should make. the demand of assignment, not in the form 
prescribed by the Act of 1864,-for then the insolvent has five 
days to answer (sec. 3, par. 4),-but he should make it verbally or 
in writing, mentioning the Act of 1858t as has been the usage up 
to the present time. Above all, as we have said, the exigency of 
the circumstance ought to guide in those difficult cases. 

:Before considering the form and effect of an assignment of 

• "The time within which the assignment must be made is not 
limited by this clause, the debtor being allowed a certain discretionary 
latitude in the pr08eedings he voluntarily commences. But if any delay 
which occurs be such an unreasonable delay as to constitute a "neglect 
to proceed," the estate of the debtor becomes liable to compulsory liqui­
dation,-§ 3, p. 4. And if such delay were to be accompanied by sus­
picious' circumstances, such as continuance of trade, realization of 
assets, and the like, these would constitute other grounds for compul­
sory proceedings, under § 3, p. b. c."-Mr . .!lbbott, page 13. 

Mr. Abbott's remarks do not account for the defects already pointed out. 
The par. 4, sect. 3 seems to apply only to the neglect of the debtor to attend 
the first meeting. What species of neglect is herein meant ? Is it fraud? 
If such is the case, and there is no other obvious meaning, we are 
brought back to the common law. Moreover, this par. 4 has no refer­
ence to the delay to complete the assignment, when the debtor attends 
the first meeting at which the assignee is appointed. How could such 
be really the meaning, when in the very next paragraph it is laid down 
that no act or omission would justify furced liquidation, after an assignee 
has been appointed under the .!lct. 

On the other hand, if suspicious circumstances amounting to fraud are· 
to be proved, the common law affords a safer, speedier, and, we might.. 
add, the only remedy, and, it will be admitted, far less complicated. 
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property, we may be permitted to call attention to the provision of 
the Act, section 2, par. 5, laid down in the following words: 
" But no neglect or irregularity in any of the proceedings antece­
dent to the appointment of the assignee shall vitiate an assign­
ment subsequently made to an assignee competent to receive it 
under this Act." 

Suppose for a moment that the notice given to the creditors 
is irregular through design, or even from involuntary error; that, 
for example, no notice is addressed according to law to some one 
or several of the creditors, important creditors or not; that in 
consequence, these creditors, thus ill informed or not informed at all, 
or resident, perhaps, at a distance far from the Insolvent or from the 
place of publication of the papers containing the notice of the 
Bankruptcy, do not attend the meeting; that in fine an assignee is 
appointed and an assignment made at this first meeting. Every 
one will, no doubt, feel that these absent creditors, who have not 
been notified and could not be, will have a right to set aside the 
assignment thus maue in open violation of the Statute. Yet they can 
not do so. They will be assured by the same law that all irregularities 
and neglect, antecedent to the deed of assignment, are of no conse­
quence. You will vainly reply that you are one of the principal credi­
tors, that your presence certainly should have some weight in the de­
cisions of the meeting. You will again be answered, that these defects 
in the preliminary proceedings have been legalized by the fact of the 
assignment having been made to an assignee competent to receit"eit 
under this Act; and you will thus be compelled to submit to the 
wishes of an unjust and partial majority, who are less interested than 
yourself, and, perhaps, even to lose your claim in silence, if the 
time granted to produce it has expired: you will not even have 
against the creditors an action to recover your share of the divi­
dend, for such is the good will and advantage of section 2, par. 5, 
of the Insolvent Act of 1864.* 

• " No neglect or irregularity. 
"This provision appears to be intended to prevent the grave evil 

which would result to all parties concerned, if mere irregularities in 
proceedings antecedent to an assignment would avoid such assignment. 
The entire un observance of any proceeding provided for by the Act, 
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§ 11. Form 0/ deed 0/ assignment - Registration. - The 
assignment must be made in the form C. (section 2, par. 6,) 
or in any· other equivalent form. The deed, therefore, is not 
subject to any special form. It must he absolute, unlimited and 
unconditional. In Lower Canada, unless it be for lands held in 
free and common soccage, (C. S., L. C., chap. 37, sec. 56,) it 
must be before notaries, if there be assignment of immovables; 
but if it consists of movables only, it may, as in all other 
sales of movable property, be made sous seing prive. In fine, 
all the rules relating to the formalities of ordinary deeds of assign­
ment receive in this case their full application. (See sec. 2, par. 
6, 9, and 10; sec. 11, par. 13.) It is not necessary in the deed 

would probably render the estate of the debtor liable to compulsory 
liquidation under § 3, p. 1. But a defective pe~formance oftbe require­
ments 'of the Act in respecl of any proceeding, would he cured, under 
this clause, by subsequent assignment to a competent assignee."-Mr· 
Abbott, p. 13 and H. 

"Although no neglect or irregularity in any or the proceedings 
antecedent to the appointment of an assignee shall vitiate the subsequent 
assignment, it will probably be peld that an omission of any such 
proceedings would render the assignment one made " otherwise than in 
the manner prescribed by this Act," and an act of bankruptcy upon 
which proceedings in compulsory liquidation might be taken by a 
creditor."-Mr. Edgar, p. 25. . 

The preceding remarks seem to have no bearing on the case. 
They refer to the entire unobservance or omission of the requirements 

or formalities prescribed by the Act. But this defect is not an irregularity; 
it is a total want of proceeding nnder the Act, which might render the 
debtor liable to compulsory process, but do not at all apply to irregu­
larity or neglect not vitiating the deed. How, then, have recourse, as 
pretended, to the compulsory process, when the statute declares that no 
act 'or om~ •• ion shall justify the same after a voluntary assignment made or 
an assignee appointed under the Act. Moreover, ;what could be the object 
of such a process, when the Insolvent's estate is already conveyed to and 
vested in the assignee by the assignment, irregular it is true, but 
declared by par. 5, not to be vitiated by such irregUlarity. 

We cannot finally refrain from pointing out the word "neglect", which 
is in par. 5, ooupled with the word "irregularity", as immoral in law and 
tantamount to the approval of fraud. A voluntary neglect, in our 
opinion cannot be approved or justified in law. 
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()f assignment to enter a description of or to detail the property 
assigned. A copy of the list of creditors produced at the first 
meeting of creditors, ought to be annexed to it (sec. 2, par. 6). 
It is to be supposed that, when the Jnsolvent makes an assign­
ment to his principal creditor or to the official assignee of the 
Board of Trade, failing the attendance of the creditors at the 
first meeting, he ought likewise to append to the deed a list which 
has thus never been produced. Still the clause says nothing on 
this point j it has neglected to provide for the case. 

If the Insolvent possesses real estate, the deed of assignment 
may, upon the simple presenting a copy to the Register,* be 

• Tbere would seem to be some very difficult questions likely to arise 
as to tbe registration of deeds of assignment under tbis clause. In tbe 
first place, as no particular descriptiou or detail of tbe property or effects 
assigned need be inserted in such deed, (see above sub-sec. 6 of this 
section,) it is not easy to perceive that much will be gained by making 
a search to ascertain if such a deed is registered against a particular 
lot of land. It may be said that it will be the duty of everyone investi­
gating a title to search through every registered assignment in the 
office, to ascertain whether any person through whom the title has 
passed has executed such an instrument j but there is no provision 
made for docketting these registrations, as there was when judgments 
were .registered against lands. The difficulty of these searches may not 
be much for some years, but unless provisions are made to facilitate 
them, they will become more troublesome every year. 

"Then, in the second place, the assignment must, no doubt, be registered 
by a memorial under Con. Stat., U. C., chap. 89, sec. 18, in every case 
but tbe exceptional one mentioned in this clause, where the deed of 
assignment bas been executed in Lower Canada befure notaries. But in 
sec. 19 of tbe above mentioned Act, it is provided that every memorial 
"sball mention the lands contained in tbe instrument or will, and the 
city, town, townsbips or place in tbe county or riding where tbe lands 
are situated in the same manner in wbicb tbe same are described in tbe 
instrument or will, or to the same effecl." It is submitted that, altbough 
no particular description or detail of tbe real property need be inserted 
in tbe deed of assignment to render it a valid instrument to pass tbe 
estate of the assignor, a deed witbout that description could not be 
registered."-Mr. Edgar, p. 29. 

As to Lower Canada, as we have stated above, there is but little 
doubt that there is no necessity for description of the property in order 
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~mregistered in the Registry office for the county where the real 
estate is situated. (Sec. 2, par. 9.) "And no subsequent 
registration," continues this clause, " of any deed or instrument of 
any kind executed by the Insolvent, or which otherwise would 
have affected his real estate, shall have any force or effect thereon." 
It may be said en passant that it is difficult to understand the 
reason ofthis declaration, for it is a well known principle of the 
common law, t.hat an assignment subsequently enregistered, 
cannot operate to the prejudice of a previous acquirer, who has 
not enregistered, but who has had delivery and is in open and 
actual possession of the property bold, like what takes place in the 
case of an assignment to an assignee; and in like manner, a non­
proprietor of an imW:ovable, as the assigning Insolvellt, can neither 
hypothecate nor create ('harg~s upon such immoYablcs. For 
these reasons, we do not see the necessity, or even the utility of 
enregistcring the deed of assignment; we only see therein further 
expense without an object. 

§ 12. Effects of AssigIl1ltmt.-Paragraph 7, of the same 2nd 
. clause enacts, that "the assignment shall be held to convey and 
vest in the assignee thc books of account of the Insolvent, all 
vouchers, accounts, letters and other papers and documents relating 
to his business; all moneys and negotiable paper, stocks, bonds 
and other securities, as well as all the real estate of the Insolvent, 
and all his interest therein, whether in fee or otherwise, and also 
all his personal estate, and movable and immovable property, 
debts, assets, and effeets, which he has or may beeome entitled 
to at any time before his discharge is effected under this Act, 
excepting only such as are exempt from seizure and sale under 
execution, by virtue of the several statutes in such case made and 
provided." 

to register. In this respect it seems to be an exception to the ordinary 
rule, abolishing general mortgages. This results from the liisposition of 
the statute (sec. 6.) which enacts that it' shall not be necessary to 
describe the property in the deed of assignment, the registration of a 
copy whereof is declared by sub-section $} sufficient to secure all rights 
thereto. Such is also Mr. Abbott's opinion in his Commentaries, 
pp. 29,30. 
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This 7th paragraph gives rise <to several questions which we shall 
briefly touch upon. 

In the first place the Act not only divests, dessaisit, the Insol­
vent of his estate, but it also invests the assignee therewith. 

The assignment shall cOnl'ey and rest ; and consequently, from 
the time of its execution, it is "no longer the Insolvent, but the 
assignee who is regardcd as proprietor. It is the latter, therefore, 
alone, and not the former, who is competent to perform all acts of 
administration and of alienation. To him, therefore, belongs also 
the right of action relating to this same property (sec. 4, par. 7), 
regarding 'which the Insolvent is incompetent to sue-d' ester en juge­
ment. Incapacity to administer and to alienate, incapacity to con­
tract, incapacity even d'ester en jugement relative to this estate; 
such, in two words, are the logical consequences of the execution 
of assignment, which, in all respects, is equivalent to a transfer 
followed by tradition, for tradition is de jure, and takes effect by 
the operation of law alone. The assignee, therefore, has the 
power to close the stores of the Insolvent, and to revendicate the 
property wherever it may be found, in case of neglect or refusal 
to deliver. up the same. It follows also, that all actions must be 
directed against the assignee, even those which affect the real 
estate, such as the demands au petito ire and cn declaration d'hypo­
t7tequc. 

Iu like manner, the Insolvent is incapacitated from prosecuting 
pending suits; these rights of litigation are also transferred to the 
assignee, and cannot therefore be exercised by anyone but him; 
and it is for this, that section 4, par. 9, authorizes the assignee to 
take the place of the Insolvent in those cases. We are not in this 
matter to be governed by the jurisprudence of the provisions 
of the Bankrupt Law which was abolished in 1849. The pro­
visions of that law in this respect were neither so positive nor 
so extensive as are those of the Act now in force. Moreover, even 
at common law, the moment the assignment takes place, and that 
the assignee is appointed, the Insolvent is divested of his estate and 
deprived of the right of its administration, and as a consequence, 
remains pleno jltre an interdict as to his estate. "One of the 
most remarkable conscquences, says Masse, of the dessaisissement 
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(divesting) declared by the 443rd Art. of the Code de Commerce, is 
to deprive the Insolvent of the exercise of all actions, which, from 
the time of the declaratory judgment, cannot be pursued except 
by the assignees, against whom alone also they must be instituted. 
Non ignoro, says Straccha, decoctorem qui bonis cessent, nee agere, 
nee convenire posse. Curatori personre decoctre competi1.nt omnes 
actiones decocto competen.tes, further says Casaregis. The 443rd 
article of the Code de Commerce, is, therefore, only the literal 
expression of principles admitted by the ancient doctors. In 
other respects, it is perfectly logical to refuse the Insolvent, who is 
deprived of the administration of his property, the right of action 
to defend or to revendicate the same: this right forms a part of 
the estate j and he can no more exercise the one, than dispose 
of the other. Decoctus non potest agere in Judicio et actiones 
expl!!ldere, nee actiones activas et passivas, cum amisit et 
dominium et proprietatem suorum bonorum, interim pendente 
Judicio concw'slls retinere." 1J'lasse, Droit Commercial, vol. iii, 
p.238. 

It is to be observed, however, that when we say that the Insol­
vent becomes an interdict, we do not mean that he is generally 
interdicted to all intents and purposes; he is merely an interdict 
as regards his estate and the actions relating thereto. Notwith­
standing the assignment, the Insolvent always retains the right to 
exercise all actions which relate to his person, such as proceedings 
for separation as to body, separation de corps, capias ad respon­
dendum, the rights resulting from his quality of tutor, curator, 
&c., car~ing with them imprisonment, contrainte par corps, which 
are not comprised in the assignment, and from which the Insolvent 
is not released. The Insolvent, in fact, should have the power 
d'ester en Jugernent for all those purposes, so important to him, 
and even to perform, in the interest of his creditors, conservatory 
acts as regards the property assigned. * 

• According to the best writers on the common law of France, a 
bankrupt cannot sue without giving security for costs. This opinion 
is entertained, amongst others, by Jousse on the Ord. of 1673, and 
Pigeau, Procedure du Chatelet, vol. i, p. 856, and has been maintained 
by four different arrets (judgments) of the Parliament of Paris. (Arret 
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The Insolvent, in general, does not lose the right to contract. 
Weare no longer under the empire of those ancient laws of the 
middle ages, whose reign reduced the Insolvent to a position similar 
to that of civil death or interdiction. Modern legislation, much 
milder and more liberal, gives to the assignment only those effects 
which properly belong to it, and which are necessary to secure the 
property of the Insolvent, the security of the creditors; in all 
other respects, it leaves to him the exercise of his natural rights, 
the capacity to contract in all cases in which the creditors cannot 
suffer; consequently, he is permitted to carryon business, to 
engage in new enterprises and speculations, to enter into 
partnership, under, of course, the condition imposed by the laws, 
that all he acquires before his discharge, whether by his own 
industry or even by succession, oonation, legacy, 01' otherwise, shaH 
belong to his creditors.* It is the duty of those parties who deal 
with him, to secure themselves; they know, or are slipposed to 
know, his want of capacity as regards his creditors, and his ability 
as regards themselves; they know also that this want of capacity 
continues up to the time of his discharge; and if they consent 
during that interval to furnish him either with goods or the means 
of acquiring them, they ought only to blame their own imprudence 

of 14th April and 20th August, 1598-Bouchel en sa Bibliothe'lue, vo 
Cession; Papon, arrets, liv. 8, tit. 1, note 1st; arrets of 20th Sept· 
1606 and 26th July, 1607.) 

Our Provincial Statute, Low. C. Con. St., chap. 83, sect. 68, in demand_ 
ing security for costs from a party residing out of Lower Cwnada, does 
not seem to exclude other cases provided for by the common law . 

• " Altbough all the property acquired by a bankrupt, up to the time 
of his discharge, passes to his assignees, as well as the right of action 
respecting it, (see sec. 4, sub-sec. 9,) he may maintain an action for 
hiB personal labor performed after the issuing of the writ of attachment, 
(Chippendale vs. Tomlinson, Cook 428; Silk vs. Osborne, 1 Esp. 140 ; 
and see Williams vs. Chambers, 11 Jur., 798,) and he may maintain an 
action with relation to after-acquired property, (Webb vs. Fox, 7 F. R., 
391; Fowler vs. Down, 1 B. and P., 44; Evans vs. Brown, 1 Esp. 170 ; 
Leroche Ys. W" akeman, Peake, 140,) or sue upon a contract made with 
bim, (Cumming v. Boebuck, Holt, 172,) unless the assignees interfere. 
Kitchen vs. Bartsch, 7 East, 53; Herbert vs. Sayer, 2 Dowand L., 49."­
flir. Edgar, p. 27-28. 
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if these same goods are thereafter claimed by the creditors i they 
have not even the right to allege their ignorance of the position of 
their debtor in order to rank with the first creditors; because, 
once more, all that the Imolvent acquires during the state of 
insolvency, that is, from the time of the assignment to the moment 
of his discharge, is the exclusive pledge of his first creditors. 

The assignment applies to all property and to all the assets of the 
Insolvent, except only such as are exempt from seizure and sale 
under execution, by virtue of the several statutes in such case 
made and provided,* and those which are not personal to the 
debtor, such as is all the property of which he has the use only, 
Qr which he holds by title of usufructuary, tutor, curator, fidei­
commissary, or otherwise, in favor of other persons it but the 

• The bed, bedding, and bedsteads in ordinary use by the debtor and 
bis family; the necessary and ordinary wearing apparel of tbe debtor 
and bis family; one stove and pipes, and one crane and its appendages, 
and one pair of andirons, one set of cooking utensils, one pair of tongs 
and shovel, one table, six cbairs, six knives, six forks, six plates, six 
tea-cups, six saucers, one sugar-basin, one milk-jug, one tea-pot, six 
spoons, all spinning wheels and weaving-looms in domestic nse, and ten 
volumes of books, one axe, one saw, one gun, six traps, and such fisbing­
nets and seine as are in common nse; all necessary fuel, meat, fish, flour, 
and vegetables, actually provided for family use, not more than sufficient 
for the ordinary consumption of the debtor and his family for thirty 
days, and not exceeding in value the sum of twenty dollars; one cow, 
four sheep, two hogs, and food therefor for thirty days; tools and imple­
ments of, or chattels ordinarily used in the debtor's occupation to the 
value of thirty dollars. The debtor may select out of any larger number 
of the same kind, the particnlar chattels to be exempt from seizure. 
(L. C. C. S., chap. 85, sect. 3; 24 Vict., chap. 27.) 

t " Property which has been placed in the hands of a man for a 
'specific pnrpose will not pass to his assignee upon bis bankruptcy. As 
where bills of exchange were remitted to bankers in London witb per­
mission to discount them for a particular purpose, and they were not, in 
fact, discounted before the bankruptcy of tbe banker to whom they were 
remitted, they were ordered to be delivered up to the assignees. (Ex 
p. Frowd, Mon. and McA.,· 262.) Also where a bankrupt was allowed 
by bis assignees to remain in possession of bis bouse and furniture, in 
order to assist in settling the a!fairs of the bankrupt 'estate, and the 
bankrnpt traded and became bankrupt a second time, it was holden that 
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fruits and revenue, of such property, which belong to himself, fall 
into the assignment. 

The exemption from seizure which the Government has attached 
to the salaries and pensions of its officers, is opposed to the idea of 
their being included in an act of assignment. There can be no doubt 
on this point; for this incompetency is declared by our Statutes 
themselves. 

But should the assignment comprise also property which the 
insolvent holds by the liberality of a donor or testator on the con­
dition that it shall not be liable to seizure? It is true that the 
Common L~w of the country exempts such property from seizure, 
and thus give~ effect to the condition attached to the legacy or 
donation. But the law relating to insolvency is special and ex­
ceptional; and when its provisions are clear and precise, they 
must not be subordinate to the Common Law, which is modified by 
them, instead of modifying the same. Now the Act has not ex­
cepted such property; it invests the assignee with all the property, 
except such only as is exempt from seizure by statute, in order that 
the insolvent may not be deprived of the necessaries of life. Such 
property, therefore, as is exempt only by the Common Law, falls 
into the general mass of the estate of the Insolvent and is con­
veyed with it. * 
the furniture, &c., still remained the property of the assignees under the 
first commission, and did not pass under the second assignment. (Walker 
>s. Burnell, Doug., 316 j and see Mullin vs. Moss, 1 }1. and S., 335.)"­

~lr. Edgar, pp. 26 and 27 . 
• But does the assignment comprise property actually under seizure? 

Under the last Bankruptcy Act, it was held that the assignees ofa bank­
rupt could not stop the execution of a judgment, by alleging the issuing 
of a commission since the seizure. (1 Rev. de Jur., p. 45, JflcFarlane vs. 
Lanctot mId Brault, assignee.) This decision however does not seem to, 
hold that the property seized does not fall into the hands of the assignee, 
but merely that he cannot prevent the sale by opposition. 

We are also inclined to believe that the present Bankrupt Act does 
not empower the assignee to oppose the sale by alleging the execution of 
a deed of assignmeut or his appointment under a compulsory process, 
because paragraph 7 of section 4 enacts that" all powers vested in any 
insolvent which he might legally execute for his own benefit, shall' rest 
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§ 13. F01'ced assignment.-The 3rd section, paragraph 2, pro­
vides as follows :-" If a trader ceases to meet his commercial 

in and be executed by the assignee in like manner and with like effect." 
At the time the assignment was made, the Insolvent having no right to 
oppose the sale, the assignee can have no greater right, the property 
seized being vested not in the Insolvent, but in the bands of justice, 
en justice. 

As bowever property actually under seizure belongs to the Insolvent, 
it must be comprised in the assignment under paragraph 7, section 2. 
As, under the Act, the assignee becomcs an officer of justice, authorized 
to realize the estate, and has consequently concurrent jurisdiction with 
the Court ordering the sale, the guardian cannot prevent him from 
effecting it, in case the property seized should become liable to be sold 
by bim before the delay fixed by the Sheriff should have expired. To 
illustrate our views, we refer to the case of two writs of execution 
issued against the same defendant and executed on the same property. 
The point however is raised in a cause now pending in the Superior 
Court, at Montreal, between John White, assignee, and Gerhard Lomer, 
guardian. At all events, the plaintiff bringing the property to sale has 
then the right to be collocated in Bankruptcy by special privilege for 
the costs of execution. 

The section 6 of the" Act to amend the Insolvent Act of 1864," now 
before the House, declares that Bankruptcy extends to all the effects of 
the Insolvent under seizure or otherwise, "so long as they are not 
actnally sold by the Sheriff j and section 10 of the said Bill enacts that 
no seizure shall be issued, made or proceeded with after the appointment 
of an assignee or the issuing of a compulsory process." We consider 
section 6 of said Bill as merely declaratory of the principle of the Insol­
vent Act, although not expressly enunciated, viz: that the assignment 
eomprises goods actually under seizure; but section 10 introduces a 
new principle putting an end to all executions, and empowering the 
assignee to oppose. 

By the 9th section of the same Bill, the seizing creditor has no privi­
lege for his costs or otherwise by reason of said seizure, unless the writ 
of execution be issued and delivered to the Sheriff at least thirty days 
before the assignment or the issuing of a compulsory process. 

This last section is manifestly unjust. Why, a creditor who has 
eaused his execution to be made within the thirty days, hyt before any 
notice whatever of insolvency was given, and even before it was pos­
sible for him to know that the debtor was insolvent, will not be allowed 
to rank by special privilege for the costs he has incurred for the bene-
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liabilities generally as they become due, any two or more creditors 
for sums exceeding in the aggregate five hundred dollars, may 

fit of all the creditors generally, by preventing the Insolvent from doing 
away with his estate I 

The Act expressly enacts that the assignment shall convey and vest in 
the assignee all the property of the Insolvent, in the most extensive 
words i but does it also comprise property situate without the Pro­
vince? As to personal property there is no douht it does. As laid down 
by Lord Loughborough, "it is a clear proposition, not only of the law 
of England, hut of every country in the world where law has the sem­
blance of science, that personal property has no locality. The meaning 
of that is, not that personal property has no visible locality, but that it 
is subject to that law which governs the person of the owner. With 
respect to the disposition of it, with respect to the transmission of it, 
either by succession, or the act of tbe party, it follows the law of the 
person. The owner in any country may dispose of his personal property· 
If he dies, it is not tbe law of the conn try in which tbe property is, but 
the law of tbe country of which be was a subject, that will regulate 
the succession. Personal property then being governed by the law 
which governs the person of tbe owner, the condition of a bankrupt by 
the law of this country is, that the law, upon the act of bankruptcy 
being committe1, vests his property upon a just consideration, not as a 
forfeiture, not on a supposition of a crime committed, not as a penalty, 
and takes the administration of it by vesting it in assignees, who apply 
that property to the just purpose of the equal payment of his debts. If 
the bankrupt happens to have property which lies out of the jurisdiction 
of the law of England, if the country in which it lies, proceeds accord­
ing to tbe principles of well regulated justice, there is no doubt but it 
will give effect to the title of tbe assignees. The determinations of the 
Courts of this country have been uniform to aomit tbe title of foreign 
assignees."-Sill vs. Worswick, 1 H. Bl. 665 (App. 514). 

The practical importance of this principle has been ably explained in 
Phillips v. Hunter, A.D. 1795, 2 H. Bl. 402, (App. 521), in the following 
manner: "In a country, a great part of whose commercial capital is 
employed abroad, it is peculiarly proper that such capital, over which 
the trader has a disposing power, altbough situated out of the kingdom, 
should be considered as referable to the domicilium of the owner. If 
the bankrupt laws were circumscribed by the local situation of the pro­
perty, a door would be open to all the partiality and undue preference 
which the bankrupt laws were framed to prevent i it being easy to 
foresee how frequently property would be sent abroad with that unjust 
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make a demand upon him, (Form Eo) requiring him to make an 
assignment of his estate and effects for the benefit of his credit­
ors." 

This demand must be signed by the creditors, and be in accor­
dance with the form prescribed or its equivalent.* It is essential 
that mention should be made therein, that the demand is made 
under the Insolvent Act. It may be signified by a bailiff, or by 
any other person, and personally, if possible. 

It is impossible to lay down precise rules for establishing the 
time when a trader is considered to cease to meet his liabilities 
generally as they become due. Discontinuance of payment, or 
continuous stoppage of payment, is a question which must be 
judged of according to the facts of each particular case. The, 
difficulties of business in general, the commercial rcputation of 
the trader, the extent of his liabilities, the number of them which 
he has met, the value of his assets and stock in trade, and public 
notoriety, are 80 many circumstances which must be taken into 
consideration·i" 

view, immediately previous to, and in contemplation of an act of 
ba.nkruptcy. If the personal property of merchants employed in the 
course of their dealings in foreign countries were to be taken by an in­
dividual creditor going from hence for that purpose, such merchants 
would be materially affected in their credit at home." 

As to real property, we see no reason why the same rule should not 
apply, subject, as a matter of course, to the privileges and mortages 
already held according to the law of the foreign country. The appoint­
ment of an assignee under a compulsory process should have II- like 
effect. According to the best authorities, a commission in bankruptcy 
operates abroad as a voluntary assignment. Our own Courts have also 
so decided in Bruce vs. Anderson and Randall et aI., assignees, ,Opp. 
Stuart's Rep., p. 127 . 

• It is to be regretted that this form does not show the amount claimed 
by the creditors. The debtor has interest to see upon the face of the 
demand, how the parties making it are within the clause of the Statute. 

t "The words o( the Act seem to constitute merely an expansion or 
explanation of the usual phrase applicable to such a state of ~hings,­
stoppage of payments-cessation de paiements. And they embody in a 
few words, the .interpretation given to the 437th article of the 'Code of 
Commerce by writers of authority. The phrase" ceases to meet his 
engagements generally as they become due," wonld not usually be 
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In fact, if the trader,* from whom an assignment is required, 
asserts that the stoppage of payment was neither real nor frau-

satisfied by one or even several protests of negotiable paper, if the 
debtor continued his business and manifested in no other way any 
disorder in his affairs. M. Pardessus remarks upon this point with his 
usual practical sense-on ne devrait pas toujours voir un signe de cessation 
de paiements dans un ou quelques protets. Combien de com.mer~ants, meme 
dans les grande villes, mais surtout dans ies petites, OU les ressources pour 
realiser promptement, soit des eifets ti longs termes, soit des marchandises, 
sont cxtremement rares, se trout'ent avoir leur. magasins et leurs porte­
feuilles remplis, et sont neanmoins forces de laisser protester des engage­
ments qu'it. acquit/ent ensuite! 4 Pardessus, p. 258, no. 1101. See also 
1 Bedarride, des Faillites, No. 18. 2 ~rasse, 1148 j et de meme, (says M. 
Renouard, p. 127), que quelques paiements refuses, pour des motifs 
speciaux, ou par suite de contestations particulieres, ne constituent pas en 
faillite Ze commer~ant qui continue d acquitter reguZierement l'ensembZe de 
ses engagements; de meme aussi, quelque., paiement. operis n'empechent pas 
que /" faillife ail lieu. The discretion of the judge or court mus t be 
exercised on the decision of each case according to circumstances, for 
it is plain that the same number of failures to pay, which in one case 
would be disregarded as affording no evidence of stoppage, might, in 
another, establish it conclusively. The words of the clause would seem. 
to avoid ambi~'"ity as much as could be anticipated. Payments of 
commercial liabilities generally must cease, which could not be said of 
isolated and intermittent instances of non-payment. While it might 
with propriety be considered to have taken place, though but few cases 
of non-payment had occurred, where the debts left unpaid were large, 
and where payment was not resumed. 

"It is also made essential that the unpaid liabilities should be commer­
cial, thus constituting the only case in which the jurisdiction created by 
tbe Act is both real and personal. This is similar to the rule of the 
French law, as expressly enacted in the code of 1807, art. 441 j and as 
established by the opinions of the writers upon an amendment of 1838. 
2 Masse, p. 307. 1 Bedarride, des fail/ites, p. 27." Mr. Abbott, p. 19-20. 

" It must be observed however tbat the Act does not make the tem­
porary character of tbe stoppage alone sufficient to relieve the debtor 
from the obligation sought to be imposed upon him by the demand. If 
his assets appear to be insufficient to meet his liabilities, and this 
insufficiency was the cause even of a temporary stoppage j or if the 
stoppage was for a fraudulent purpose, the proceeding is allowed to 
go on." (Id., p. 21.) 

• The party from whom the assignment is required must be an actual 
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dulent, but only temporary and accidental, he may, within five clear 
juridical days from the demand, present a petition to the judge 
praying that no further proceedings be taken upon such demand. 
(sec. 3, par. 3.) 

He has the same privilege if the claims of the creditors making 
the demand do not together amount to five hundred dollars,* or 
if they were procured in whole or in part for the purpose of 
enabling such creditors to take proceedings under this act, (ibid.) 
The judge hears witnesses and the parties upon this petition, 
which he grants or rejects with or without costs, at his discretion. 
Nevertheless, if the demand for assignment has been made by the 
creditors merely to enforce payment under color of proceeding 
under the Act, the judge in such case may condemn them to pay 
treble costs, (par. 3.)t 

trader. In fact, it has been held in Upper Canada that a trader, who 
has ceased to trade before 1st September, 1864, cannot be proceeded 
against under this and the two following sub-sections. (Bagwell vs. 
Hamilton, 10, U. C. Law Jour., p. 305, also cited by Mr. Edgar, p. 35.) 
But it is not necessary for the plaintiff' expressly to state in his affidavit 
for the attachment that the defendant was a trader since the Act came 
into force (same case) . 

• Paragraph 2 of section 3, empower~ creditors II for sums exceeding 
five hundred dollars" to demand an assignment, whereas paragraph'3 
permits the insolvent to complain in the case that the claims do not 
amount to five hundred dollars. The word" exceeding" is omitted in the 
latter sub-section. It is to be inferred that two creditors for five hun­
dred dollars only have a right to proceed under section 3, p. 2. 

t " A perfectly solvent person may, no doubt, be very much injured 
in his business and reputation by malicious creditors making a demand 
upon him under these clauses. It is true that he may deny the allegation 
in the demand by a petition, and bring evidence before the court to 
prove the unfounded nature of the demand. Yet all that the judge is 
empowered to do, should the petition be substantiated, is to condemn the 
creditors to pay treble costs. In the English acts, the court is 
authorized to award satisfaction for the damages sustained by a 
malicious or unfounded petition being fyled. It is presumed that the fact 
of a judge awarding trehle costs against the creditors would not prevent 
their being rendered liable in an action of damages for maliciously 
abusing the provisions of the Act. Before the trader could bring such 

n 
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Notice of petition is to be given to the creditors by a bailiff, or 
a literate person, and they should have one clear day's notice, if 
they reside within fifteen miles from the court j one extra day is 
allowed for each additional fifteen miles (sec. 2, par. 9). 

By paragraph 4, of the 3rd section, the trader is bound, under 
pain of being liable to compulsory liquidation, to present such 
petition, or to call a meeting of his creditors within the same 
delay, and to complete the assignment within three days after the 
first meeting or the adjournment thereof. 

The method of proceeding, in case of forced assignment, is 
the same as in voluntary assignment by the insolvent, and which 
we have pointed out above, §6 and following. 

The three sub-sections of clause 3, which we have just set­
forth, need no commentary. We may, however, be permitted to 
make a practical observation on the 2nd paragraph which we have 
cited. Why incapacitate two creditors whose claims united amount 
to four hundred dollars or more, from demanding of the debtor 
an assignment under the act? It is true that the provision made 
is sufficient for wholesale merchants, but in petty trade, such as 
that of small towns and of the country, where it frequently happens 
that a trader does not owe altogether more than a few thousand 
dollars divided amongst many creditors, this clause appears to 
disregard them, and refuses them the benefit of its provision. In 
such a case, it may be said, recourse can be had to the Statute of' 
1858. But would not the Insolvent Act of 1864, the efficacy and 
advantages of which are so highly lauded, be of more use and 
benefit to small trade? Is it not especially the merchants 
supplying the greater part of a village or suburb, who feel the want 
of this pretended simple and economical system? Evidently, if it 
affords protection, it does not do so equally to all. 

action, it is submitted that he would have to present his petition against 
further proceedings on the demand, and have the same stayed. 

" One '\'ery great hardship upon an honest debtor might be occasioned 
by these demands, inasmuch as he might in many instances have to 
disclose in his petition, and before action brought, the nature of 
defences wbich he may intend aftp,rwards to set up against the claims. 
which he has failed to settle." Mr. Edgar, p. 36. 
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§ 14. What if the trader has but one creditor 1-May he be 
compelled to make an assignment under section 3, par. 2, which 
requires two creditors? However strange it may appear that a 
trader should have only one creditor, still this is not a simple ques­
tion of theory, but one of fact, which cannot fail to present itself 
in actual practice. It sometimes happens that a trader makes all 
his purchases and transacts all his business with a single house. 
How then can protection of the law be refused to this merchant 
whom his debtor does not and cannot pay? In making advances 
has not the creditor relied upon the security which the quality of 
his debtor as trader affords him, and upon the extraordinary means 
which the law places at the disposition of every creditor of a trader? 
By what right can such security be done away with? The cir­
cumstance that he is the only creditor did not depend on his will. 
Does he not in every other respect represent the mass of the credi­
tors, and as such has he not as much interest as could have several 
creditors in having the insolvency declared? It seems to us that 
in a case so favorable, section 3, par. 2, should suffer an exception. 

No doubt the creditor might proceed under the Act of 1858, and 
the debtor, who had only one creditor, might make a voluntary 
assignment, and be made subject to a compulsory one for any of 
the causes mentioned in section 3, par. 1. 'fhere is nothing to 
the contrary i~ the act, and what the law does not prohibit, it 
permits. 



IV. 

COMPULSORY LIQUIDATION. 

§15. In.wl\at cases may compulsory process be issued '-Hitherto 
we have only considered the mode of voluntary liquidation. We 
have seen that the insolvent, who wishes to make an assignment, 
has only to call a meeting of his creditors and make an assignment 
into the hands of an assignee. But here is not the greatest diffi­

lculty. It is readily perceived that, as a general rule, there is no 
ground for expecting fraud on the part of a trader who freely 
consents to give all he possesses for the greatest benefit of his 
creditors. It is when the trader premeditates insolvency that he 
secretly disposes of his goods, closes his books and converts his 
debts .into negotiable paper; in short,.it is when he is dishonest 
and fraudulent that embarrassments increase, and that the necessity 
.f a law, at once simple, prompt and rigorous, is felt. 

According to the old law, an insolvent became subject to saisi~ 
arret and to capias, if he made away with his goods, left the Pro­
vince, or even if, continuing trade, he refused to make an assignment, 
or a composition with his creditors. The Statute of 1858 reputes 
the trader, who thus refuses to make an assignment instanter, as 
fraudulent and about to secrete. In such a case all the estate of 
the insolvent is placed in the hands of justice, and the creditors 
are notified in the Canada Gazette, and receive the dividends 
in proportion to their claims; and such is still the law, as we have 
shewn above. 

Under the Insolvent Act of 1864, a trader is reputed insolvent, 
and anyone of his creditors for a sum not less than two hundred 
dollars* (section 3, par. 6), may subject his estate to compulsory 
liquidation (section 3, par. 1), in any of the following cases: 

• This would seem to be sufficieut, even in cases where proceedings 
have commenced by a demand of assignment which requires two credi­
tors, claiming not less than five hundred dollars. That act of insolvency, 
once perfected, may therefore be taken advantage of by any creditor 
who could initiate proceedings upon the occurrence of any other." Mr. 
Abbott, p. 22. 
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1. If he absconds, or is about to abscond from this Province 
(not Lower Canada only) with intent to defraud any credito; 
(one is sufficient), or to defeat or delay the remedy of any creditor, 
or to avoid being arrested or served with legal process (section 
3, par. a). 

2. If he conceals himself with a like intent. (ibid.) 
3. If he remains out of the Province with a like intent. (ibid). 
4. If he secretes, or is immediately about to secrete, any part 

of his estate and effects with intent to defraud his creditors, or to 
defeat or delay their demands or any of them. (par. b.) 

5. If he assigns, removes, or disposes of, or is about to assign, 
remove, or dispose of, any of his property, with intent to defraud, 
defeat, or delay his creditors or any of them. (par. c.), 

6. If, with like intent, he procures his property to be seized, 
under execution or otherwise, for a demand of its nature, 
proveablc under the Act, exceeding two hundred dollars, and does 
not satisfy the demand. (par. d.)t 

7. If for a sum of at least two hundred dollars, he has been 

It It has been held in Upper Canada, in re Worthington vs. Hamilton, 
that the procuring property to be taken in execution, does not apply to 
tbe insolvent, simply allowing a bona fide creditor to obtain judg­
ment by default. This, as it was observed by tlle learned judge, is not 
a procuring of the debtor's goods to be seized, but there must be some 
overt act of the insolvent himself proved. 

' .. An act of bankruptcy by procuring goods to be taken in execution 
is not committed till actual seizure, and when so committed is not 
carried back by relation to an earlier period, (Belcher vs. Gunmow, 11 
Jur. 286, Gibson vs. King, 1 Cor. and M.458). The mere allowing a 
judgment to go by default, under which judgment the debtor's goods 
are taken in execution, is in itself no procuring the goods to he taken in 
execution, so as to constitute an act of bankruptcy. (Gibson vs. King, 
ubi iupra.") Mr. Edgar, p. 32. 

Mr. Abbott, in his Bill to Amend the Insolvency Act of 1864, sect. 2, 
~uggests the following additions to sub-section a: "or if he permits any 
execution issued against him under which any of his chattels, land, or 
property are seized, levied upon, or taken in execution, to remain 
unsatisfied tiII within forty-eight hours of the time fixed by the sheriff or 

cfficer for the sI\le thereof." 
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actually imprisoned for more than thirty days, and is still impri­
soned or if he has escaped from prison. (par. e.*) , .. 

8. If he wilfully neglects or refuses to obey any order requmng 
his appearance to be examined as to his debts under any statute 
or law in that behalf, (par. f.), or commanding him to pay any 
part of his debts. (par. g.) 

9. If he has made any assignment of his property for the benefit 
of his creditors otherwise than in the manner prescribed by the 
Act. (par. i.)t 

10. If the petition to quash the demand for assignment be 
rejected, or if, while- it is pending, the debtor continues his trade, 
or proceeds with the realization of his assets. (section 3, par. 4.) 

11. If within five juridical days from such demand, the debtor 
fails to pre~ent such petition and to call a meeting of his creditors 
as provided by section 2. (ibid.) 

12. If he does not complete such assignment within three juri­
dical days after such meeting or its adjournment. (ibid.) 

• "In order to constitute the act of bankruptcy, there must be an 
uninterrupted imprisonment for more than thirty days. If a man 
arrested be bailed out before the expiration of the thirty days, and after­
wards render in discharge of his bail, and remain in custody thereafter, 
the thirty days will begin to run on the day of the render, and not on 
the day of the original arrest, (ex parte Dufresne, 1 Ves. and B. 51 ; Tribe 
TS. Webster, Wille~, 464)." Mr. Edgar, p. 32. 

t "The only creditors who will be in a position to take advantage 
of this act of bankruptcy in order to enforce compulsory liquidation, are 
those who have not signed and become parties to the deed of assignment, 
for tbe benefit of creditors. It has been recently decided in England 
tbat a creditor who has executed such a deed may not afterwarils take 
advantage of the assignment as an act of bankruptcy whereon to found 
proceedings against the assignor. (Re a disputed adjudication, 2 L. T. 
(N. S.) 17 Bank.) If a debtor execute a deed of assignment to trustees 
for the benefit of creditors, he commits an act of bankrnptcy, although 
the trustees do not assent thereto, and refuse to execute the deed. (Ex 
parte Slann, 6 L. T., (N. S.,) 400 Bank.) 

"An assignment intended to be made under the 'l"olunto.ry clauses of 
this act, might from some en tire omission of a prescribed proceeding, be 
an act of bankruptcy under this paragraph." Mr. Edgar, p. 33. See 
also above § 10, note, page 24, 25. 
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13. If, having given notice of a meeting of his creditors, as 
:required by the second section, he neglects to proceed further 
thereunder. (ibid.) 

Compulsory proceedings cannot be commenced unless within 
three months after the act or omission justifying their adoption,* 
or after a voluntary assignment has been made, or an assignee 
appointed under the Act. (see section 3, par. 5.) 

As it appears, this long list, apart from the unimportant clauses 
which are inherent in the very system, contains nothing else but 
the simple provisions of our common law, set forth in a more im­
posing form. Our old Statute says that the sudden dcparture 
from the Province, or c(}ncealing with intent to defraud, justifies 
the issuing of a writ of saisie arret and of a capias ad responden­
dum j and the Act of 1864 says nothing more. Under the old 
law, indeed, it was always allowable to proceed against the debtor 
who threatens to abscond, or to secrete or dispose of his property 
with a view to delay the remedy of his creditor j for in that case 
there is fraud. It is the same as regards him who, with like 
intent, causes his property to be seized with a view to transfer it 
to a third party under color of a judicial sale j for here also is 
fraud. And very recently there was before the Court of Appeals 
a case of capias ad respondendum, the chief ground of which was 
the allegation of a judicial sale, by means of which the defendant 
had fraudulently placed his property under his brother's name. 
It is not in cases of open fraud that difficulties exist under the 
rule of the old law, but when it is attempted to detect it, to pre­
vent and arrest its effects j and, in this respect, the law of 1864 

• "In order to justify proceedings to place a.n estate in compulsory 
liquidation, it would seem that the act of hankruptcy relied upon must 
have been committed during the existence of the debt of the creditor 
making the application, (Bailie vs. Grant, 9 Bing. 121: 2 M. and Scott. 
193.) If committed, even on the same day that the application is made, 
it will be sufficient. (Ex parte Dufresne, I Ves. and B., 51; Hopper vs. 
Ricbmond, I Stark, 507)." Mr. Edgar, p. 37. 

The same will probably be held under the present bankrupt law, for 
.the compulsory process is based upon fra.ud, intent or presumption of 
fraud. 
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has in no way ameliorated the position of commerce; nay more, it 
has made it worse, by the adding of further formalities and grant­
ing delays; such is that of five days allowed the insolvent to deli­
berate. 

It is very hard, it may be said, not to give a trader even a 
single hour for deliberation, as is the case under the Statute of 
1858. It may, perhaps, be rigorous, but this rigor is explained 
by the fact of the debtor's insolvency. What need, therefore, is 
there for delay, especially when the assignee has been appointed, 
and the debtor himself of his own free will has called a meeting of 
his creditors? Is he not insolvent? Does not his estate belong 
to his creditors from whom he holds? Why then defer the 
assignment? It is not sufficient to severely punish fraud once 
committed j it is especially necessary that prompt and immediate 
means should be devised to prevent its commission and to seize 
without delay the property of the insolvent-that only security of 
the creditors. Now, the execution of a slIisie arret, made imme­
diately on refusal or neglect to make an assignment as permitted 
by the Act of 1858, is certainly the proper remedy to apply to 
debtors, too often dishonest, and to compel them to make pay­
ment j and to judge from the system itself, there is every reason to 
believe that before long, experience will teach us that, in all these 
respects, the Statute of 1858 offers greater guarantees than the 
Statute of 1864. We ought, however, to add, that one serious 
obstacle to the realization of this expectation is found in clause 11, 
par. 16, which declares that the expenses incurred under the In­
solvency Act are alone privileged. This unfortunate circumstance 
may, perhaps, force the credito~ to proceed under the Act contrary 
to his desire j so true it is that, if it did not expressly abolish the 
old law, it tends to bring it into desuetude. 

As we have already observed about two years ago, alluding to 
the Act, which was then only a bill before the House, and as we 
here again take the liberty of repeating, we assuredly do not want 
to render the law too severe. It is not at all our wish to sacrifice 
the guarantees of humanity, to stifle every feeling of pity and of 
liberality, and to asperse philanthropy properly understood; it is for 
this reason that we see with pleasure that the Act of 1864 does 
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not authorize capias but only saisie al'ret; in this respect, indeed, 
the law of 1858 is undoubtedly too rigorous, as it offers at the 
eame time both these remedies against the unhappy debtor who is 
accused neither of concealing nor of absconding, but simply of being 
insolvent, and of refusing to make an immediate assignment:; for 
these reasons also, we applaud that part of the Act which we shall 
hereafter explain, authorizing the majority of the creditors to 
give a discharge to the insolvent against the will of the:rest. But 
we perceive we are anticipating the clauses of the Statute, and so 
let us return to the compulsory process. 

§ 16. Is compulsory process available only in cose of a commer­
cial debt ?-It may here be asked whether, in order to exercise 
the right of forced liquidation, in a word, bring a trader into 
bankruptcy, the debt must necessarily be a commercial one, and 
whether the trader, who does not meet his non-commercial engage­
ments although he does meet his commercial ones, is liable to 
be declared a bankrupt. It appears to us that, both by the prin­
ciples and the text of the Act, this question must be decided in the 
negative. It is admitted, indeed, that in Lower Canada the Act 
applies to traders only (sec. 1), and that which constitutes a 
trader, is commercial acts. How therefore can non-colllmercial 
acts, without a violation of the intent of law, bring a party under 
its operation? As it is justly remarked by J"ocre, on article 441, 
No.4, of the Code de Commerce, thc man who devotes himself ~o 
trading, unites in himself two qualities which have nothing in 
common,-the quality of the trader and that of the individual. When 
acting in the former capacity, he comes under the exceptional 
legislation that governs trade, and when acting otherwise, that 
is, when he bargains or binds himself as an ordinary individual, he 
remains under the common law. * 

• It has been held under tbe former Statute on Bankruptcy that to 
give jurisdiction to the Bankrupt court, the debtor must not only be a 
trader, but that the debt must also be a commercial one. Regnier, 
bankrupt, and de Lorimier et ux., creditor~. 1 Revue de JUT., p. 232. 
This decision was rendered by Mr. Justice C. Mondelet, in the following 
words: " Comme Regnier est traduit devant cette cour, pour une dette 
que les creanciers poursuivant font enx-memes voir etre une transactiolll 
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Moreover we cannot deny that sec. 3, par. 2, is conclusive in 
favor of our view in this respect. There is indeed no stoppage of 
payment except that of commercial engagements which can autho­
rize a forced assignment of property. Upon what grounds can it 
be argued that a trader might be declared insolvent on account of 
non-commercial debts? If, in the other clauses,the legislator has 
made no distinction, it is because in Lower Oanada the Act applies 
only to traders, and in Upper Oanada to all persons without dis-. 
tinction. Desiring to legislate for the two Sections, he could not 
always place the word commercial beside the word engagements, 
which he employs in par. 2. There he has done so, because he is 
legislating for traders only in both sections of the Province. 

Moreover we must not lose sight of the fact that by commercial 
debts is to be understood a debt not only commercial in its form, 

de f~mille, pour eviter des proces, la caul' ne fait aucune difficulte des 
questions qu'on lui a soumises. II est d'ailleurs une raison qui fait 
toucher au doigt, la singularite de la pretention des creanciers poursui­
vant. Ne voit-on pas que si I'on pouvait, POUl' quelque cause ou delte 
que ce soit, amener Ie debiteur en cour de banqueroute, pounu seule­
ment qu'il fut commer~ant, I'on ponrrait par ce moyen soumettre non 
seulement au juge en banqueroule, mais a I'action et a I'arbitrage des 
deux tiers des creanciers, toule aff~ire quelconque, et par la, contraindre 
a se soumetlre a cetle jurisdiction, toute personne qu'on prouverait Mre 
marchand et commer~ant, et ainsi sacrifier, perdre et detruire des droits 
de famille, et mille et mille autres? La COUl' n'besite aucunement a. 
rendre Ie jugement suivant : 

"La cour, parties oUles sur I'exception declinatoire du dit Auguste 
Regnier, ayant examine la procedure et 1a preuve, et sur Ie tout d6libere: 
Considerant qu'il n'est aucunement prouve que Ie dit Auguste Regnier 
ait ete ou soit marchand ou commer~ant, tel que Ie veut et I'exige la 
10i, pour Ie rendre justiciable de cette cour : 

" Considerant que la cause de la dette alleguee Mre due par Ie dit 
Regnier au dit Chamilly de Lorimier et son eponse, n'est pas un fait de 
commerce, mais au contraire, est une transaction de famille, q!1i ne peut 
avoir I'effet de faire arracher Ii ses juges naturels Ie dit Regnier, pour Ie 
soumettre " la rigueur des dispositions exceptionnelles qui ne deviennent 
Ie droit commun que pour Ie commerce. 

"Maintient la <lite exception declinatoire, declare qu'elle, la dite cour, 
n'a aucune jurisdiction sur Ie dit Regnier, en la presente matiere, et Ie 
renvoi absout de la sommation emanee contre lui, avec de pens." 
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but that also which is such in its cause or its object, although 
apparently non-commercial. A debt commercial in its cause does not 
become non-commercial because it has been followed by a deed of 
obligation or mortgage. Failure to pay such a debt is therefore 
one of the causes for which the Act authorises compulsory liquid­
ation. 

§ 17. Proceedings ~:n compulsory liquidation.-It is easy to 
conceive that it would often be unjust and vexatious to subject a 
trader to the consequences, always di~astrous, of compulsory liqui­
dation or saisie arret of his property, unless the creditors were bound 
to make certain preliminary proof, and to establish certain presump­
tions of fraud. Thus, the Act of 1864, like our old statutes, 
requires an affidavit (Form F) of the creditor or his agent, in 
which he alleges the particulars of his claim, which must, at the 
least, amount to two hundred dollars, the insolvency of the debtor, 
and the facts which, under the Act, justify attachment, taking care 
to give the reasons in detail (sec. 3, par. 6) as in the case for. 
capias.* This affidavit is sworn to like all other affidavits used in 
the Superior Court, before a commissioner,t and is filed in the 
office of the Prothonotary of the district where the defendant has 
his place of business (ibid.) ; for the Superior Court of such district 
alone has jurisdiction in matters of compulsory liquidation, and 
can alone take cognizance of them; in this, there is a derogation from 
the old rule, which ~llows proceedings to btl taken either before the 
Court of the district in which the cause of the action arose, or before 
the Court of the district where the defendant is temporarily, or 
lastly before that of the district in which the defendant resides . 

• See Rule of Practice 13. 
t The Act is silent as to the officer before whom the affidavit is to be 

sworn to. Mr. Abbott, p. 22, states that the oath is to be taken before 
"any jndge or commissioner for taking affidavits in the Superior Court." 
We do not see however why an affidavit sworn to before a justice of 
the peace would be bad-because it is provided by section 13 of the 82nd 
chap. of the Cons., Statutes for Lower Cannda,that "any oath required to 
be taken under any act, in which no mention is made of the name of the 
public functionary before whom such oath is to be taken, may be admin­
istered by and taken before any justice of the peace or a commissioner." 
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Upon such affidavit being filed, a writ of attachment (Form G) 
is issued against the estate and effects of the insolvent addressed 
to the sheriff of the district (sec. 3, per. 6). The writ is accom­
panied by the declaration (ibid). It is to be regretted that the 
Act does not permit it to be produced afterwards at the Protho­
notary's office, in accordance with the practice pursued up to the 
present time under the old law. This is still an additional obstacle 
to the prompt seizure of the property of the insolvent. 

The rules relating to the issuing of the writ, time and mode of 
service, are the same as those actually followed in the Superior 
Court; they have not been changed. 

§ 18. Sheriff's Proceedings.-Upon receiving the original writ 
of the Court, the Sheriff should give notice thereof, by advertise­
ment, in accordance with form H (par. 8); the Statute having 
ordained no special manner of giving it, we must ~uppose sec. II, 
par. 1, to be applicable here, and that the notice must be published 
in the Crtnada Gazette, and in one French and one English news­
paper pnblished at or near the place where the Court sits. At 
the same time, and according to the usual practice in case of 
ordinary attachment (sec. 3, par. 6), but without proces-verbal, 
he should proceed immediately to seize all the estate and effects 
of the insolvent, including his books of account, moneys and 
valuable securities, and all his business papers, and vouchers of 
every kind and descriptiou, wherever situate, and consequently 
sans enlicrcement (par. 9). 

The Act, with regard to property rendered seizable, introduces 
a marked amelioration which has been existing in England and 
elsewhere for several years. 

If the Sheriff acts by an agent or messenger, he must establish 
his authority by addressing to him, by name and description, a copy 
of the writ of the Court certified under his own hand (par. 9). 

§ 19. Guardialls.-The estate and effects attached generally 
by the Sheriff are placed in the custody of the official assignee of 
the Board of Trade of the district, or of the nearest district, and 
if there be no such assignee, then under tae guardianship of any 
solvent and responsible person willing to act (par. 10). 
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The guardian thus appointed, and otherwise subject to all the 
rules which govern ordinary guardians en justice, should, wit.hout 
delay, proceed to make an inventory of thc cstate and effects of the 
defendant,* and also a statement of his affairs from the books . ' accounts, and papers attached. 

§ 20. Return of the 1I'/'it, &c.-On the return day of the writ, 
the guardian must file the inventory only (par. 11), and the 
Sheriff must return the writ to the Court with a report in general 
terms under oath of his action thereon (par. 9).t 

By the words under oath, arc we to understand the judicial oath 
-or only the oath of office? The reason in support of the former is 
that this paragraph seems here to make an exception, and to 
require oath to be made before a commissioner, for example. The 
reason for supposing the contrary is, in the first place, that 

• The Rule of Practice 21 provides as follows: 
" The Sheriff to whom the writ of attachment shall be directed, shall 

not be required to make any detailed Inventory or proces-ve"bal of the 
effects or articles by him attached under such writ j but a full and 
complete inventory of the insolvent's estate, so attached hy the Sheriff, 
shall he made by the assignee or person who shall be placed in possession 
thereof as guardian under such writ j by sorting and numbering the 
books of account, papers, documents and vouchers of the estate, and 
entering the same, with the other assets and effects thereof, in detail, 
in a book for the same, which shall be called" The Inventory of the 
estate of .....•.• ," and which shall be filed by the said assignee or 
person in possession, on the return day of the said writ, as required by 
the said Act; and the said inventory shall be open for examination or 
extract at all times during office hours, gratis." 

t Mr. Justice Loranger, at Sorel, on the 17th April, 1865, in Johnston 
v. Kelly, held that the Sheriff is bound to annex a proces-verbal to his 
return, as in ordinary cases of attachment. His reasoning is, that by 
the common law the Sberiff, in all cases of seizure of movables or immo­
vables, should make a proces-verbal, and that the 21st Rule of Practice, 
doing away with tbat formality, is null, inasmnch as the Superior 
Court has no legislative powers and cannot set aside the common law. 
His Honor fnrther urged tbat the Rules of Practice in Bankruptcy, 
Dot having been registered in the District of Richelieu, could have 

no application or effect thero. 



50 COMPULSORY PROCESS. 

according to paragraph 6, we must, as regards service and return, 
follow as nearly as possible the rules of the Superior Court. 
Furthermore, section 11, par. 11, appears conclusive in this last 
sense, by its declaring that" the person charged with such service 
shall make his return thereof and on oath, or if a sheriff or bailiff in 
Lower Canada, may make such return under his oath of office. 

The rules in force in ordinary cases, as to the return, appear­
ance and subsequent proceedings, are to have here as nearly as 
possible their full application j they have been expressly retained 
by section 3, par. 6. The words as nearly as possible are cer­
tainly vague. It is evident that the Statute makes a reserve, but 

The ground of non-registration seems strong, since the section llr 
par. 17 of the Insolvent Act, requires tbat tbe Rules of Practice in Bank­
ruptcy should be "promulgated under or by the same authority and in 
tbe same manner as tbe Rules of Practice of tbe Superior Court for 
Lower Canada," which by Section 148, par. 2, chap 83 of the C. S. for 
L. C., have full force and effect in each District and Circuit in which they 
have been so registered. 

As to the other reason, altbough tbe Statute is not altogether clear 
upon the point, we cannot concur with the learned Judge in his opinion 
however great may be our respect for his decisions generally. It is to 
be observed that proceedings in bankruptcy are of a special nature and 
should be assimilated to the ordiuary rules of procedure as nearly as can 
be, that is, so far as they may be required to carry out the intention of 
the legislator. What could be tbe ohject of the legislator in compel­
ling the Sberiff to annex a proces verbal to his return, when the same is 
to be produced by the guardian? The Statute seems to us to relieve the 
Sheriff from making any proces-verbal whatever, and to transfer tbat 
duty to the gnardian, inasmuch as the Sheriff is merely ordered to make 
a report under oath of his action. These pro'l"isions seem to do away 
with the ordinary proces-verbal under the Common law, and the 21st 
Rule of Practice is only declaratory of tbe meaning of the Statute. Even 
if it were more than declaratory, we do not see that it implies the exer­
cise of a legislative power, denied the Superior Court by sec. 6, par. 3, 
chap. 78, of the Con. S. for Lower Canada, but tbe exercise conferred 
upon it for regulating the due conduct of the proceedillgs undet· this .!lct, 
(sec. 11, par. 17, of the Insol vent Act; Con. S. for Lower Canada, chap-
83, sec. 148.) The doing away with proces-verbal in compulsory pro­
cess is nothing more than to regulate the conduct of the Sheriff in the pro­
c eedings under thi • .!lct. 
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how far is it meant to apply? This is what we shall soon have 
occasion to point out. 

The judge may at his discretion permit amendments in the 
proceedings, (sec. 11, par. 14). 

The costs of compulsory liquidation are privileged, and are 
taxed according to a new tariff, (sec. 11, par. 16 and 17). 

§ 21. Petition to qurtsh.-Except in the case where a petition 
is made to set aside a demand for assignment, as we have explained 
above, § 13, the defendant may, within five clear juridical days from 
the return day of the writ, but not afterwards, pray for the setting 
aside of the attachment made under such writ, on the ground that 
his estate has not become subject to compulsory liquidation; and 
the petitio:1 is heard and determined by the judge in a summary 
manner, and conformably to the evidence adduced before him 
thereon. (sec. 3, par. 12.) 

One clear day's notice of this petition is given to the defendant 
and is served by a bailiff or any literate person, (sec. 11, par. 9; 
Rule 17). 

The paragraph following (par. 13, sec. 3) enacts that in case the 
defendant files no such petition to quash or to stay proceedings, 
which we shall hereafter notice under § ~~, or if such petition be 
dismissed, the judge shall call a meeting of the creditors in the 
manner hereafter indicated § 23, in order to liquidate the 
estate through an assignee. 

We see from this that the Act confers upon the Court extraor­
dinaryand summary jurisdiction. If the defendant must, under 
pain of being subject to the appointment of an assignee, present 
his petition to quash, on the ground that his estate has not become 
subject to compulsory liquidution, we must conclude therefrom, that 
he should allege all the causes of nullity upon which he relies; that 
such petition is the only proceeding which he can adopt, to 
establish, for example, either that the debt does not exist, or that 
it is not sufficient, or that the reasons set forth in the affidavit are 
false and insufficient, or that the Court has no jurisdiction-the 
place of his business being outside of the district, and to obtain 
release from compuls01'!J liquidation. It, therefore, does appear 
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to US that the defendant cannot avail himself of these means 
of defence by exception a la forme or au fonds, as in case of 
attachment under the common law. The proceedings in compul­
sory liquidation appear to be exceptional. The writ of attachment 
under the Bankrupt Law is also one of a special and exceptional 
character; its object is clearly pointed out in section 3, par. 1, and 
other sub-sections, and seems to be limited to the compulsory liqui· 
dation of the estate of the insolvent. * 

§ 22. Petition to stay proceedings.-Instead of petitioning to . 
quash, the defendant may, within a like delay, petition the judge to 
suspend further proceedings against him under the attachment, aoll 
demand a meeting of his creditors in order to obtain their opinion 
in the matter (par. 15); but he must annex to such petition" a 
" schedule of his estate, and" a list of his creditors, with the amount 
" of hi8 indebtedness to each, and the places of their respective 
" residencElS, or places of business, together with particulars of any 
" negotiable paper on which his name appears, the holders of which 
" are unknown to him, the whole under oath"; (par. 16).t 

• "There is no provision in the law that would necessarily cause any 
departure from the ordinary rules of procedure of the Superior Court, 
until after the return of the writ. Then there is an entire change, as 
the mode in which the allegations essential to the support of the writ 
are assailed, is by petition, and not by exception or plea. Post, p. 12. 
But the proceeding upon the petition would then be conducted in 
conformity with the usual practice of the Court, as directed by this 
clause. And after such petition is disposed of, either by proceeding to 
the appointment of an assignee or by quashing the writ, no further step 
seems to he required in the case. The reason doubtless is, that no 
condemnation is sought against the insolvent by the proceeding, the 
only object being the maintenance of the writ; and therefore the 
correctness of its issue is tested in the same way as that of a capias, the 
result being conclusive as to the whole proceeding, and rendering pleas 
unnecessary. Mr. Abbott, p. 22. At p. 25, he says: "This clause (sub­
section'13) further confirms the view that no plea or exception can be 
filed, for the only contingencies which can prevent the order being 
given for the first meeting, are the presentation of a petition to qua~h, 
or to stay proceedings." 

t Before a Commissioner or a Justice of the Peace-C., S., for L. C., 
chap.,82, s., 13-see post-§ 49, note; ante §17, page 47, notet. 
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Upon the production of the schedule and list of creditors, the 
judge, by advertisement in the Canada Gazette and in two other 
newspapers, one English and one French, and addressed to all the 
creditors in the list produced by the petitioner (sec. 11, par. 1), 
shall summon before him a meeting of the creditors for the 
purpose of taking into consideration the prayer of such petition, 
and at such meeting he shall take and record by a writing under 
his hand the opinion of the creditors thereon (sec. 3, par. 17). 

The judge should postpone such meeting if it appear that the 
creditors have not been properly and reasonably notified, or that 
important omissions have been made in the creditors' list furnished 
him (par. 18). 

At this meeting, or its adjournment, which is presided over 
by the judge, the question which the creditors have to decide is: 
" Shall the debtor be proceeded against under this Act or not? " 
The majority in number and three-fourths in value of the creditors 
for above one hundred dollars decides the question (par. 19.) If the 
decision is in favor of-the defendant or petitioner, he cannot, for 
three months thereafter, be subject anew to compulsory liqui­
dation by reason or on account of any act or omission of his which 
toolc place previous to the institution of the proceedings so stayed, 
(ibid.)* 

If, on the contrary, the vote be unfavorable to him, the judge 
at once and at this same meeting proceeds to the appointment of 
an official assignee (par. 20). All questions respecting the amount 

.. " This question is" shall the debtor be proceeded against under this 
act or not 7" ana if the decision he in the negative, it is declared that" it 
shall be in force" for three months thereafter; during which time no 
other proceedings can be taken against him, based upon anything which 
occurred previous to the .institution of the pending proceedings. The 
decision in such case would therefore be that the debtor shall not be 
proceeded against under the Act. The obvious meaning of this provision 
goes beyond the mere suspension of existing proceedings, if by such 
suspensioI), the continuance in force of those already taken be implied. 
If the dehtor is not to be proceeded against, the attachment must be 
discharged; for to retain it in force, and the guardian in charge 
would be to continue to proceed against him under the Act, and to act 
-.in the very face of the resolution of the creditors." (Mr. Abbott, p. 27.) 

E 
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of any creditor's claim are decided by the jud~e, after a hearing 
of the parties and inspection of the schedule and list filed by the 
defendant, and of the statement produced by the guardian (par. 
21); for the guardian is bound to produce at such meeting-the 
statement of the affairs of the Insolvent, which he prepared 
immediately after the attachment. 

What if at this first meeting the majority in number does not 
agree with the majority in value? Should the judge order an 
adjournment in the manner prescribed by section 11, par.:!. It 
appears not. The provision of paragraph 2, (sec. 1 i) seems only 
to apply to meetings of creditors held without the presence of a 
judge, inasmuch as it orders the views of each section of the 
creditors to be taken in writing, and to be referred to the judge, 
If,ho shall decide between the JlrlJ·ties. Is the judge then of 
himself to decide whether the compulsory process shall be 
suspended? It is true, he can receiyc the creditors' opinions in 
writing, and can decide also any question which may arise 
respecting their claims, and order all adjouruments in case of 
insufficient notice; but he is certainly not authorized to give the 
casting vote iu favor of either of the two opposite majorities. 
'Vhat, then, is to become of the petition to sllspend? It seems 
that, in such case, there is room to apply para~raph 20 of section 3, 
and to proceed to the appointment of all assignee, for it is plain 
that there is no decision in the negat ive, or favorable to the 
defendant. 

§ 2:3. -fJppointment of official assignee.-Immediately upon the 
expiration of five clear juridical days from the return day of the 
writ, if the defendaut does not file a petition to qltash or to stay pro­
ceeding"', or upon the rendering of judgment rejecting the petition 
to quash, the judge, upon the application of the plaintiff, or of any 
creditor intervening, orders a meeting of the creditors to be held 
before him or any other judge, at a time and place named in such 
order, and after due notice thel'eof, for the purpose of giving their 
advice upon the appointment of an official assignee (sec. 3, par. 13). 

This notice, like every other public one, must be published in 
the Canada Gazette and in one English and one French news-
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paper, for two weeks; and also it must be sent by mail, postpaid, 
to each creditor, as we have had already occasion to point out (sec. 
11, par. 1). It wiIl, no doubt, be a difficult thing to address this 
last notice; for at that stage of the proceedings there is as yet before 
the Court no list of the creditors. The guardian, it is true, is bound 
to produce an inventory of the property of the insolvent on the 
return day of the writ, but as to the statement of affairs, it is only 
at the meeting called to appoint an official assignee, that he is bound 
to produce it. Whatever may be the means adopted to arrive at a 
knowledge of the names of the creditors, due notice must be given 
(section 3, paragraph 13), and section 11, par. 1, declares that, in 
all cases, the assignee or person giving such notice shall also address 
notices thereof to all credit01·s. * If a petition to stay proceedings 
is presented and is not granted by the creditors, the judge should 
at once, and at the same meeting, proceed to the choice of an official 
assignee, in the same manner as if such petition had not been pre­
sented (sec. 3, par. 20). At this meeting, the judge takes the 
advice of the creditors present upon oath (Form I) ; and if they are 
unanimous, he appoints as official assignee the person chosen; but 
if they are not unanimous, the judge should then appoint either one 
of the persons proposed by the creditors, or one of the official as­
signees named by the Board of Trade (par. 14). He can choose no 
other. 

§ 24. Effects of appointment of official assignee.-As in the case 
of voluntary assignment, the appointment of an assignee has the 
effect to convey, and vest in him all the estate and effects of the 
insolvent, and which he may become entitled to at any time, by any 

• Mr. Abbott, in his remarks on tbid subject, p. 25, acknowledges 
himself, that Section 11 seems inapplicable to this special notice, as, he 
8ayB, no list of creditors is attainable at this stage of the proceedings; and 
with much ingenuity Buggests that section 11 has no application in this 
case, there being no "assignee or person" calling the meeting. The au­
thor cannot deny that this notice is given by somebody, to wit, by the 
judge or by the Court. According to the interpretation generally given 
hitherto to the Interpretation .oct, chap. 5, Sect., 6 of the Con. Statutes 
of Canada, the word person in any Act or Statute includes any body cor_ 
porate or politic, &c. 
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title "ha~ver, before his discharge is effected, and the guardian 
it L"uu,l to deliver to him the property placed in his custody. (sec. 
:3, par. :!2.) All that we have said respecting the effects of volun· 
wy lifJ.uidation has here its fnll application; same rights, same 
powers and rdrictiuDs (ibid). A copy of the judge's order, 
appointing an official assignee, and certified by the prothonotary, 
may be cor'·:.;i~tcrcd at full length in any registry office. What 
we ha\"e ,aid on the registration of the deed of assignment applies 
here. "e refer to §ll. 



v. 

ASSIGNEES. 

§ 25. Assignees of the Board of Trade.-In the preceding articles 
we have alluded to the proceedings preparatory to the liquidation of 
the insolvent's estate; we therein saw that in all cases-in voluntary 
assignment as in the case of compulsory liquidation-we are always 
brought to the appointment of an agent, designated by the name 
of assignee, and charged with the adjustment of the rights of the 
parties interested, conformably to the provisions of the Act; we 
have also shewn how to arrive at the nomination of this import­
ant personage in bankruptcy, and on this subject we have fre­
quently mentioned the name of a special assignee, always ready 
to intervene in bankruptcy. We now refer to official assignees ap­
pointed by the Board of Trade. 

The legislature foresaw that sometimes the creditors would not I 

be able to agree upon the choice of an assignee, that moreover, 
(juestions which might arise, being always submitted to the same 
persons, would be more ably discussed and decided; for these 
reasons, it has provided for the appointment of permanent 
official assignees. 

By section 4, par. 1, the Board of Trade at any place, or its 
council, may name any number of official assignees for the district 
in which it exists, and in which the 3,f'igllcef' re"ide. Still 
more, it may name assignees for the nearest adjacent districts, in 
which there is no Board of Trade (ibid.); and already the 
Montreal Board of Trade, by various resolutions, has chosen a 
certain number of persons as official assignees for each district 
which comes under its control. 

A copy of the resolution naming such assi.!!llee.', certified by the 
Secretary of the Board, should be transmitted t6 the Prothono­
tary of the Court for the district in which they reside (sec. 4. 
par. 1.) 
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§ 26. Secllrity by the assignee.-The assignee appointed by 
the Board of Trade cannot act as such without giving security. 
The Board cannot exercise its discretion on this behalf; when it 
names the assignees, it must declare what security they shall give 
(sec. 4, par. 1). On the other hand, the assignee, who is other­
wise named, may act without giving security, if not rC(luired by 
the creditors. They have, in fact, the power to demand security 
from every assignee, official or not, and they may even demand a 
change in the security bond given to the Board of Trade (sec. 4, 
par. 6). The nature of the security is left completely to the will 
of the Board of Trade, or the will of the creditors (sec. 4, par. 1 
and 6). If the security does not imply an hypothec, it may be 
given sous seing )!ril'e; if, on the contrary, it does, it must be 
taken before a notary, except as to lands held in free and common 
soccage, on which hypothecs under seal and before witnesses are 
permitted. 

If the bond is taken by the Board of Trade, it must be by the Pre­
sident, for the bell eftt of the creditors of an!) person whose estate is, 
or may be in process of liquidation under the Act (sec. 4, par. 2). 
'[f required by the creditors, it must be taken in their favor, in 
the name of the" Creditors of A.B., an insolvent under the Insol­
vent Act of 1864" (par. 6). All questions relating to the security 
bond, or to changes in, or additions thereto, are decided by the 
majority of the creditors in number and in value (sec. 11, par. 2), 
unless they arise at the first meeting of the creditors called to 
accept a voluntary m'signment: in which case they must be decided 
by the majority in number (sec. 2, par 5). 

§ 27. Xature of the office of assignee, his pou'crs.-The as,ig1)l.cc. 
as constituted by the Act, is an agent of a special nature. lIe is 
not a simple agent, inasmuch as he is in sole possession of the 
estate of the insolvent, which he holds and manages in his own 
name. ~ either is he a simple factor, for iu all his transactions 
his capacity is disclosed. 

The assignee appears to us to be, at once, a broker, a simple 
agent, and also an officer of justice, enjoying many of the powers 
and privileges of the'e persons, and at the same time subject to 
many of their obligations. 
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As agent and broker, he is charged with the settlement of the 
affairs of the insolvent, and with the control and management of 
his estate; as such, he is bound to obey the orders and instructions 
adopted by the creditors at a special meeting, (sec. 4, par. 2), to 
take proceedings for the recovery of the security forfeited by a 
previous assignee, to exercise all the powers and rights pro­
perly belonging to the insolvent (par 7), to sue for the recovery of 
all debts due to the insolvent, and to represent him and intervene 
in all suits in which thc latter is interested (par. 9); as such 
agent or factor, he is also subject to all the penalties provided 
for by the criminal law against agents, who embezzle the property 
of their principals, or render themselves guilty of the other acts of 
malversation defined in ehapter 92 of the Consolidated Statutes of 
Canada (sec. 12, par. 6). 

As an officer of justice, the assignee has the power to sell the 
movable and immovable property of the insolvent; he is bound 
to comply with the injunctions of law and of the creditors, and in 
case of non-compliance, he may be condemned for contempt of 
Court, and imprisoned in the same manner as the ordinary officers 
of justice (sec. 4, par. 16). 

§ 28. Ditties of the assignee.-The assignee must-
1. Deposit in the office of the Court of the district in which 

the proceedings are carried on, a copy of the deed of assignment, 
accompanied, in case of voluntary assignment, by the list of the 
creditors which was produced by the insolvent at the first meeting 
(sec. 2, part 8). 

2. Give notice of this assignment (Form D.,) immediately after 
its execution (sec. 5, par. 1; sec. 10, par. 1; sec. 11, par. 3), 
or of his appointment as official assignee, (Form K.,) sec. 3, par. 
24, requiring] the creditors, in either case, to produce before him, 
within two months from the first advertisement, their claims and 
the vouchers in support of the same.* 

3. Make at the same time a general inventory and descrip­
tion of all the assets and debts of the insolvent, and also of his 
books of account, obligations, notes, titles, and other documents, 

• See Rule 22. 
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-which may serve to throw light on his affairs, and to show that 
his books have been kept in accordance with the usage and rules 
of trade. 

4. Call a meeting of the creditors, whenever required so to do 
by thc written request of five creditors, specifying the object of 
such meeting; or whenever he is required to do so by the judge, 
on application of anyone creditor, of which application he 
shall have received one clear daY's notice; or whenever he shall 
himself require instructions from the creditors. In the notice 
of meeting, the assignee must state the object of the meeting 
(sec. 4, par. 3). * 

5. Assist at all meetings of the creditors, by taking and 
preserving the minutes thereof, signed by himself, and also 
signed and certified at the time by the chairman, or by three 
creditors present; he must also keep a correct register of aU 
his proceedings and of all claims made to or before him (sec. 4, 
part. 5).t 

• Mr. Abbott, p. 32, says, that this notice must be given in the mode 
indicated by §11, p. 1. Are we to believe that it must be advertised in 
the Canada Ga:ette and other public papers during two weeks? It 
seems to us that the mode indicated by sec. 11, p. 1, has no application 

to this notice, for it is not required by the Act to be given by adver­
tisement. It is therefore sufficient that the same be left with the party, 
or mailed, postage paid. 

t "The Assignee shall, from time to time, under order of date, and 
, within twenty-four hours after the proceedings had before him, file 

in the said Clerk's office a clear copy under his signature as such 
assignee, of such proceedings, together with a copy of the several news­
papers and official Gazette, in which he shall have caused notices of 
such proceedings to be advertised, which said copy and newspapers 
shall form part of the record of proceedings of the particular case." 
Rule 25. 

"The record of proceedings in each case shall at all times during 
office hours, he accessible, at the clerk's office, to creditors and others 
in interest in such cases, for examination or extract therefrom, gratis. 
and in like manner the minutes of meetings of creditors, and the 
registers of proceedings, together with the claims made and the 
documents in possession of the Assignee, shall also be accessihle tl) 
creditors and others in interest in the case, at convenient hours, daily, 
to be appointed by the said Assignee." Rule 24. 
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6. Obey all rules, orders and instructions, not contrary to law, 
which are made for his guidance by the creditors at a meeting 
called for the purpose. (par. 4.) 

7. Deposit weekly, at interest, in the name of the estate, in 
a bank, at or nearest to his place of business, within fifteen 
miles, all moneys received by him, until otherwise specially 
instructed by the creditors (sec. 4, par. 4).* 

8. Receive and enter in his register and examine all the claims 
against the insolvent or his estate, filed by the creditors in manner 
and form. explained in title VI (sec 4, par. 5). 

9. Wind up the affairs of the insolvent, by the sale of his 
movable and immovable property, and by the collection of all 
debts, in order to divide the proceeds of the same among the 
creditors, according to the nature of their claims (sec. 4, par. 8), 
as we shall point out in titles VII. and VIII. 

10. Call a meeting of the creditors, by advertisement, immedi­
ately upon the expiration of two months from the first notice of 
assignment, or of his appointment as official assignee, for the 
public examination of the insolvent (sec. 10, par. 1), or for 
the ordering of the affairs of the estate generally (sec. 11, par. 3). 

11. Render an exact and faithful account of his gestion and 
administration immediately after the declaration of the final 
dividend (sec. 4, par. 22), and leave at the bank, where they are 
deposited, all dividends remaining unclaimed at the time of his 
application for discharge (sec. 5, par. 17). 

§ 29. Removal or decease of the assignee.-Before the period at 
which dividends may be declared, any assignee may be removed 

• "The assignee shall, on the third juridical day of each month, 
after he shall have commenced to deposit estate moneys in a Bank 
or Bank agency, as required by the said Act, file of record in the case 
an account of the estate, shewing the balance thereof in his hands, 
or under his control, made up to the last day of the preceding month. 
And no moneys so deposited, shall be withdrawn without a special order 
of the Court, entered in the dopket of proceedings in the case, or upon 
a dividend sheet prepared and notified, as required by the said Act, 
or unless otherwise ordered by the creditors, under the powers con­
ferred upon them by the said Act." Rule 26. 
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by the judge, upon proof of fraud or dishonesty in the custody or 

management of the estate, upon the application of any creditor 

(sec. 4, par. 17). If the removal takes place, or if the assi?;nee 

dies, more than fifteen days before the said period, the judge 

appoints another assignee iu the same manner as in compulsory 

liquidation. But if the assignee is removed, or dies within fifteen 

days after the said period, the judge calls, by advertisement, a meet· 

ing of the creditors for the purpose of appointing another (ibid.). 

After the period at which dividends may be declared, the assignee 

may be removed by a simple resolution passed by the creditors 

present or represented at a meeting duly called for the purpose; 

and if the removal has been effected by an order of .the judge, 

before this period, or if it takes place after it by the creditors, or 

if the assignee dies within the fifteen days which precede this 

period, the creditors have the right to appoint another assignee 

either at the meetiug by which he is removed, or at any other 

called for the purpose (sec. 4, par. 18). 

The assignee so removed remains, nevertheless, subject to the 

summary jurisdiction of the Court, and of any judge thereof, until 

he has fully rendcrcll his account (par. 19). 

The estate of the insolvent does not descend to' the heirs of the 

deceased assignee, but passes to his successor, and, until such 

successor is appointed, it remains under the control of the judge 

(par. 21). 

§ 30. Fees or 1'emuneration of assignee.-The remuneration of 

the assignee is fixed by the creditors at a meeting called for the 

purpose,* but if it is not so fixed before a final dividend is declared, 

it is put into the dividend-sheet at a rate not exceeding five per 

cent upon the cash receipts. Any creditor, who alleges that the 

allowance exceeds the value of the services of the assignee, may 

object to it in the same manner as he may object to any other 

item of the dividend-sheet (sec. 4, par. 20) . 

• This provision does not require that the notice be by advertisement, 

and therefore it is sufficient if left with the creditors. See above note, 

page 60, § 28. 
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§ 31. Rendel'ing of the account of the assignee.-The assignee, 
like any agent, is bound to render to the creditors an account of 
his administration. This he may do immediately after the decla­
ration of it final dividend. The final account is prepared by the 
assignee, and by him kept open for inspection at his office; notice 
of petition to be discharged from the office of assignee is duly 
given by advertisement for two weeks in the Canada Gazette and 
in a French and an English newspaper, and mailed to all the 
creditors, in accordance with the requirements of section 11, par. 1 ; 
and on the day and at the hour appointed, the assignee presents 
his petition to the judge, accompanyiug it with the papers establish­
ing the regularity of the notice and also with a bank certificate of 
the deposit of any unclaimed dividends, or of any balance in his 
hands, and thereupoIl the judge, after hearing the parties, may 
refuse or grant, conditionally or unconditionally, the prayer of the 
petition (sec. 4, par. 22 and 23). 



VI. 

CLAIMS OF CREDITORS. 

§ 32. Delay leitlt in which claims should be filed.-W e have 
already observed that the assignee is bound to call upon the credi­
tors to furnish him with their claims within two months from the 
first notice of the assignment or of his appointment as official 
assignee. This delay is not, however, fatal; it is not fixed by any 
clause of the Statute, and no mention is made of it, except in the 
forms of notice. So long as the dividends, or even the final divi­
dends, are not declared, the creditor may file his claim; this 
further results from clause 5, par. 12.* It is more prudent, how­
ever, to file all claims within the delay fiKed by the public notice 
given by the assignee; for immediately thereafter the first dividend 
must be declared, if possible; and if there is but one dividend, it 
is clear that the creditor runs the risk of losing his claim. 

Clause 11, paragraph 7, contains an exception to this rule; every 
claim based upon an h!Jpotheque or real privilege should, with the 
deeds and documents in support thereof, be filed with the assignee 
within six clear juridical days from the day of sale of the property 
affected thereby; ifnot,it is not collocated by preference or privilege, 
unless leave to file the same be afterwards obtained from the judge 
upon special cause shewn previous to the distribution of the proceeds 
of the estate, or unless a dividend upon such claim has been reserved 
by the assignee (section 11, paragraph 7).* If, indeed, it actually 

• And from section 11, paragraph 7, enacting that the privileged or 
hypothecary creditor having failed to file his claim, "shall not be 
entitled to any preferential collocntion upon the proceeds of such real 
estate," the legislator undoubtedly meaning thereby that he may then 
be collocated pro rata or au marc la livre . 

• Mr. Abbott, in his notes, p. 44, on section 5, paragraph 12, observes 
that the word" hypothecary" to be found in that section, is intended to 
mean hypothecary creditors who have not registered, giving to understand 
that those whose claims are registered are not entitled to reserved divi-
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appears to him from an examination of the books of the insolvent 
or otherwise, that the insolvent has hypothecary and privileged 
creditors, or even ordinary creditors, who have not filed their 
claims, it is his duty to reserve dividends for them according to the 

. nature of the claims, and to notify them of the reserve by letter 
through the post, addressed to their residences (sec. 5, par. 12). 
Still, if these reserved dividends are not claimed previous to the 
declaration of the final dividend, they form a part of that dividend, 
and the creditor remains without remedy (ibid.). 

§ 33. Form of claims.-The claims of creditors are furnished 
under oath to the assignee, and in writing (Form R.) sec. 11, par. 
4.* The oath is to be taken before a judge, commissioner, or 

dends, they having received notice under §4, p. 15. According to the 
learned gentleman's interpretation, there is no difference here made be­
tween an ordinary and an hypothecary claim. 

It has been always understood that an hypothecary claim, be it regis­
tered or not, is always such, for the mere reason that it is not the regis­
tration of the deed, but the deed itself, which gives rise to it. Such is 
also the import of the word according to our Registration Act. Con. St. 
for Lower Canada, chap. 37, sec. 117. There is nothing in the Insolvent 
Act to shew that the word "hypothecary" is not to be taken according to 
its common and ordinary acceptation; and in referring to section Il, p. 
'1, we are t!J.oroughly convinced that such is the meaning intended by the 
Act, inasmuch as hypothecary creditors, whose claims are registered, are 
thereunder entitled to be collocated, if they have filed their claim, or if 
a dividend upon such claim has been "eserved by the assitnee. Under what 
clause of the Statute can the assignee make such reserve, if it is not 
under section 5, paragraph 12. Mr. Abbott, in his notes on section 11, 
p. '1, observes that" ifno claim be filed for any debt which the assignee 
has reason to believe is due, it is his duty to reserve a dividend upon 
theam ount of such debt, §5. p. 12. " There is no doubt that these re­
marks apply to registered creditors. What then becomes of Mr. Abbott's 
note already quoted? " Hypothecary-This must mean hypothecary credi­
tors who have not registered." 

• All claims shall be entitled: In insolvency for the District of 
In the matter of Insolvent and Claimant 

plainly written; and the subject or purp~se thereof shall be plainly and 
concisely stated. They shall also be subscribed by the claimant or by 
his attorney ad litem for him. Rule 6-It is better that they be endorsed 
with the names of the parties and the general description thereof and 
with the name of the Attorney ad liten!. 
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justice of the peace (sec. 11, par. 5). The writing specifies the 
particulars of the claim, and the hypothecary or collateral security 
which the creditor holds from the insolvent, or from his estate, or 
sets forth the fact that he has no collateral security (sect. 5, par. 5; 
sec. 11, par. 4 and 7); the creditor also specifies the nature and 
the amount of such security, and its value under oath. (sec. 5, 
par. 5.) 

S 34. Prouf of claims.-The documents and vouchers in sup­
port of claims may be filed with them, but no one is bound to do 
so, except in the case of contestation of a claim or dividend 
(sec. 5, par. 13); before this stage of the proceedings, no other 
proof is necessary than the affirmation, under oath, of the claimants 
or their agents; and the only thing which the assignee can re­
quire before preparing a dividend sheet, is the supplementary oath 
of the creditor, declaring what amount, if any, he has received in part 
payment of thc claim, subsequent to the making thereof, together 
with the mention of the particulars of such payment; and if the 
creditor refuse to produce or make such oath before the assignee 
within a reasonable time after he has been requested to do so, he 
is not collocated in such dividend sheet (sec. 11 par. 6). 
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REALIZATION OF ASSETS. 

§ 35. Sale of movables.-The assignee, according to the 
instrnctions given him by the creditors in the manner prescribed 
by sec. 4, par. >1, must sell, in a prudent manner, all bank and 
other stocks, and generally all the movables of the insolvent, except 
such as are free from seizure (sec. 4, par. 8). 

§ 36. Collection of debts.-The assignee must also collect the 
debts of the insolvent, and sue for their recovery in his own name 
as such assignee (sec. 4, par. 8 and 9), and, if after having acted 
with due diligence, he finds there remain debts still due, the 
collection of which would prove more onerous than beneficial to 
the estate, he should report the same to the creditors duly called 
at a meeting thereof for the purpose,* and with their sanction, 
obtain an order from the judge to sell such debts by public auction, 
after such advertisement as may be required by such order; and 
pending such advertisement, he must keep a list of the debts to be 
sold, open to inspection at his office, and give free access to all 
documents and vouchers explanatory of them (sec. 4, par. 11). 
These debts may be sold separately or collectively, except such as 
amount to more than one hundred dollars, which must be sold 
separately (ibid). Finally, no warrants, except as to good faith, 
can be given by the assignee, not even that the dept is due. 
A bill of sale, signed by him should be delivered to the purchaser, 
(FonD. L), in order to enable the latter to sue in his own name, 

• Duly called for the purpose. Is this meetin go to be called by ad ver­
tisement in the mode indicated by section 11, par. 1. The Statute is 
here silent, bnt the word duly seems to COn vey the belief that it should, 
as also the importance of the meeting. Mr. Abbott, although silent in 
relation to this clause, (sec. 4, p. 11,) in his observations on par. 13, 
of section 3, is of opinion that by due notice is understood a. notice by 
advertisement. 
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for the recovery of the debt, as effectually as the insolvent might 
have done (par. 12).t 

§ 37. Sale of lease.-If the insolvent holds, under a lease, 
property having a value above the amount of rent payable under 
the lease, the assignee must make a report thereon to the judge, 
containing his estimate of the value of the leased property in 
excess of the rent; and thereupon the judge orders the rights 
of the insolvent in such leased premises to be sold, after public 
notice of sale by advertisement; and at the time and place 
appointed, the lease is sold upon such conditions, as to the giving 
of security to the lessor, as the judge may order. The sale is 
moreover subject to the payment of the rent and of all charges 
contained in the lease; the purchaser takes the place of the 
insolvent from the time of the sale, and it is to him alone that the 
lessor must look for his rent, in the same manner as if the lease had 
existed between them (sec. 6, par. 1). 

The surplus which remains from the sale of the lease, after 
allowing for over and above the rent of the premises, forms a part 
of the assets of the insolvent, and is divided among his creditors. 

§ 38. Sede of immovables.-The assignee must also sell the 
immovable property of the insolvent, observing the following for­
malities (sec. 4, par. 13): Before advertising the sale, he 
must obtain from the Registrar of the county in which the im­
movables are situate, and at the expense of the estate, a certificate 
containing the names and residences of the hypothecary creditors 
entered in the Registry Book, and deposit in the nearest post 
office, post-paid, a notice addressed to each of such creditors, by 
the name and to the address contained in the certificate, and also 

t Held under the old Bankrupt Law, that in an action by the 
cessionnaire of the outstanding debts of a bankrupt estate, it is 
necessary to allege in the declaration that the sale was made 
by the order of the judge, and that the formalities required by the 
said Act have been complied with, 2 L. C. Rep., p. 452, Warner vs. 
Mernagh, S. C., Montreal j Smith, Vanfelson, Mondelet, J. See also Mnr-

. ray vs. McCready, 2 L. C., Rep., p. 454, note j Robertson's Digest, p. 39. 
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a notice addressed to any other person whom the assignee believes 
to be a hypothecary creditor, as for example, by transfer or any 
similar title, informing them of the day of the sale, and that they 
must file their claims within six days from that day (sec. 11, 
par. 7). 

Before the day of sale, he must file in the office of the Court 
this certificate, with a return thereon under oath as to his doings 
in respect of such notices (sec. 4, par. 15), the whole under pain 
of paying any loss and damage sustained in the premises (ibid.). 

The sale by the assignee is advertised for the same time and 
in the same manner as sales by the sheriff (par. 13). He may 
even extend this delay at his discretion, and by a resolution or 
the creditors passed at a meeting called for the purpose and 
approved of by the judge, the delay may be shortened to not less 
than two months (par. 13). 

If the assignee, on the day of the sale, considers the price offered 
to be too small, he may withdraw the immovable property from the 
public sale, and sell it subsequently by auction or privately according 
to such directions as he receives from the creditors (par. 13). He 
may also grant such terms of credit for the purchase money as may 
be approved of by the creditors j and, as security for the payment 
of the same, he is entitled to receive a special mortgage by the 
deed of sale, executed before Notaries, or before witnesses in places 
where lands are held in free and common soccage (par. 14). 

If there is no reserve of the privilege of bailleur de fonds, the 
deed of sale is made and signed by the assignee under his private 
seal and signature in accordance with Form l\I, and has the 
same effect as sheriff's title. 

The assignee must pay to the sheriff of the district in which 
the immovable is situated one per cent. of the proceeds arising 

. from the sale, to form part of the Building and Jury fund of the 
district (sec. 12, par. 8). 

Such are the formalities required by the Statute in order to 
bring the insolvent's immovable estate to sale. It is readily seen 
that the adjudication by the assignee is as effective as that by a 
sheriff, and also that the sale is advertised in the same manner as 
a sale by the latter, that is, by public notice for four months in the 

F 
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Canada Gazette and at the church door. But where is the clause 
even implied, which authorizes the filing of opposition afin d'an­
nuler, or afin de distmire? Can this new sheriff under the Act, re­
ceive, for instance, any opposition by a third party, claiming the im­
movable advertised to be sold? And even supposing he could 
receive it in the same manner as the sheriff, how is he to dispose 
of it ? Is he at the same time to be judge of the questions involv­
ed? It is evidently absurd to suppose that the assignee should 
have power to decide the rights of third parties to the estate, and 
especially rights so highly important and so frequently complicated 
as those relating to our real system. Should he submit these 
difficulties to the Court? But this is an impossibility. The pro­
ceedings do not emanate therefrom, and there is nothing in the 
Statute which invests the Court with the power to take cognizance 
of this extraordinary case. We cannot conceive how the legislator, 
who generally details with such pomp the slightest minutire of all 
these numerous formalities and intricacies, has failed to say one word 
on the important and vital point of the real property and its 
titles.* 

Nevertheless, we see 'no other course, if there be any, than to 
file an opposition with the assignee, whose duty it will be to hear 
the evidence and decide it in a summary manner, saul an appeal 
from his decision according to section 7 . 

• It is to be regretted that Mr. Abbott, in his notes on the Act, has 
not supplied this deficiency. 



VIII. 

DISTRIBUTION OF MONEYS. 

§ 39. Dividend sheet, &c.-The creditors' claims having been 
filed, and the assets of the rnsolvent having been realized, as far 
as possible, within two months after the appointment of the 
assignee, by the collection of the debts and the sale of the movables 
and immovables of thc Insolvent, the creditors, quite naturally, are 
interested in knowing the result of all these operations, and what 
10pes they may entertain respecting the final liquidation of the 
Insolvent's estate. It is for this that the Statute obliges the assignee 
to call a meeting of the creditors immediately upon the expiration 
of the two months (sec. 10, par. 1), for the public examination of 
the Insolvent on oath (ibid), and, at the same time, for the order­
ing of the affairs of the estate generally, if it be so stated in the 
notice calling the meeting (sec. 1\ par. 3). 

For the same reason, the assignee, upon the expiration of. the 
two months, or as soon thereafter as possible, and afterwards, from 
time to time, according to circumstances and the progress of the 
operations, but never at intervals of more than six months, must 
keep constantly accessible to the creditors, accounts and statements 
of his doings and of the position of the estate, and prepare all 
necessary dividends (sec. 5, par. 1). 

§ 40. What debts ar!, collocllted?-All debts, commercial or 
non·commercial, actually due or not, which the Insolvent owed 
at the time of the deed of assignment or of the appointment 
of an assignee, rank upon the estate. The Act makes no distinc_ 
tion between debts actually due and those not yet matured, except 
only that the latter are subject to such a rebate of interest as may 
be reasonable (par. 2 and 6).* 

We include civil debts, although they are of themselves insuffi-

• Interest ceases to run from the execution of the deed of assignment 
or the appointment of an official assignee. 
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cient to bring a trader into bankruptcy. When the insolvency is 
once declared, it is indivisible; all the dcbts due by the Insolvent 
fall under the jurisdiction of the assignee, and are governed by the 
sam>3 general rules. 

Any surety, indorser or other person liable for any debt of the 
Insolvent, and who has subsequently paid the same, stands in the 
place of the original creditor thus paid, and may himself establish the 
claim in his own name, if it has not been already proved (ibid.). 

If any claim depends upon a condition or cl)ntingcncy which does 
not happ2n previous to the declaration of the first dividend, a dividend 
is reserved by the assignee until the condition is determined (par. 3). 
If this reserve is of a nature to retain the estate open for an undue 
length of time, the judge may, uoles . ., an estimate of the value of 
such reserve be agreed to between the claimant. and the assignee, 
order the latter to make an award upon the value of such condi­
tional claim, subject to appeal as all awards upon disputed clai~s 
and dividends. In every such case, the value so agreed to or 
established, ranks as a debt absolutely payable and unconditionally* 
(ibid.) . 

• i, The contingency or condition may affect the amount of the debt, 
as in the case of a rente viagere or annuity; or the existence of the debt, 
as in the case of a debt payable only in tbe event of the creditor surviv­
ing the debtor; or merely tbe time of payment, as in the case of a 
debt payable upon the death of another. In such cases, the rule to be 
applied in estimating the vc\lue of the claim would be different, but may 
he discovered, and a snfficiently accurate result obtained. This pro­
vision will most frequently be called into operation by claims made by 
wives upon their husbands' estates for sums of money settled upon them 
in lieu of dower, and payable only in case of their surviving their bus­
bands. Unless the judgment in the case of the Bank of Montreal vs. 
Leslie, and Delisle, oppos:mt, be maintained, deciding that such claims 
cannot rank at all upon the debtor's estate, the value of such claims will 
bave to be ascertained by a comparison of the value of the lives of the 
husband and wife, according to life assurance ~ables or other' reliable 
data."-lf'lr • .Ilbbott, p. 40. 

According to the maxim of the customary law, jamais maTi ne paya 
douaire, it has been held by our own Courts that the wife can bring no 
claim for dower or other debts of the same nature during the lifetime of 
her husband. Nevertheless the wife's rights are not done away with, as 
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The individual debts of the Insolvent are paid, first out of his 
individual property, and also out of the property of the partnership 
of which he is a member, but only after the partnership deLts 
have been paid in full (par. 7)". 

If the claimant holds collateral security, the assignee, under the 
authority of the creditors, may either allow the creditor to retain 
such secnrity at the'value specified in his claim, or may take an 
assignment of it from him at an advance of ten per cent. upon the 
value specified, to be paid by the assignee out of the estate as soon 
as he has realized such security, which he is bound to do with 
ordinary diligence; and in either case the creditor can be collocated 
only' for the difference between the value at which the security is 
retained or assumed and the amount of the claim (sec. 5, par. 4 
and 5). If, then, the claimant retains the security, the value set 
upon it by him is deducted from his claim; and if he gives it up, 
the creditors become indebted to him for the amount at which it 
was taken by the assignee. This clause was introduced to prevent 
frauds and errors, which the creditor, holding the security, might 
commit by making an unfair estimate of its value. Owing to such 
authority vested in the assignee, the creditor will be more careful, 
and find it to be his interest not to set too Iowa value on the 
security. 

they cannot be destroyed by a decrU, sheriff's or assignee's sale. As the 
wife has then no claim whatever upon the property of her bnsband, sbe 
cannot, therefore, make any demand upon the assignee j and as par. 3 of 
section 5 relates to parties having claims, the assignee cannot make an 
award on such rights de survie. Further, this paragraph seems to apply 
only to contracts dependent upon a condition or contingency which 
must necessarily occur, as in the case of rente viagert or annuity. It 
will be easily admitted tbat it would be difficult, if not impossible, to 
make an award on a right depelldent on conditions that mayor may not 
happen. As to dower, and other matrimonial rights in lieu of dower, the 
estate cannot otherwise settie them than by special agreement with the· 
wife. A married woman is empowered by section 53, chap. 37 of the 
Cons. St. for Low. Can., "to release her dower and right to dower in 
and upon the lands or real estate" of her husband. But this provision 
does not seem to authorize her to renonnce other matrimonial rights not 
in lieu of dower. As to tbese latter, tbpy are purged by a sberiff's or 
assignee's title j and if registered, tbe wife bas a right to rank upon the 
proceeds. 
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The amount due to a creditor upon each separate item of his 
claim at the time of the assignment or of the appointment of the 
official assignee, forms a part of the amount for which he ranks 
upon the estate of the insolvent, until such items, already men­
tioned, are paid in full, except in Cases of deduction of the value 
of collateral security, if any exists (sec. 5, par. 6). But no claim 
or part of a claim can be collocated more than once, either in favor 
of' the same or different persons (ibid.). No costs are collocated 
which have becn incurred against the Insolvent after due notice of 
an assignment or of the issue of a writ of attachment, whether in 
suits already instituted or in those afterwards taken out. The only 
costs that a party can rank for are those incurred previous to. the 
notice of assignment or the issue of the writ of attachment (par. 
9). On this point the Act has introduced an important equitable 
modificatiou into the provisions of the common law, which hitherto 
permitted each creditor to prosecute and crush the Insolvent, 
by accumulating heavy costs which were always paid with the debt. 

§ 41. Rank and privilege of claims.-In preparing the divi­
dend sheet, the assignee must have due regard to the rank and 
privilege of each creditor, conformably to the laws in force and the 
special provisions of the Act (sec. 5, par. 4). While on this sub­
ject, it may not be uninteresting to give a short sketch of these 
claims that are privileged by the laws in force, and which are con­
firmed or modified by the Act. 

Privileges exist upon movables and immovables, and may com­
prise the whole or part of the same. 

§ 42. Privileged costs.-The costs of compulsory process, those 
of the judgment of confirmation of the discharge of the Insolvent, 
or of the discharge if obtained directly from the Court, and the 
costs of winding up the estate, being first submitted at a meeting 
of the creditors, and afterwards taxed by the Judge, are alone 
privileged and collocated in preference to all other claims, upon the 
entire estate of the Insolvent (sec. 11, par. 16). All other costs 
follow the rank and privilege of the original debt, except such as 
are incurred after due notice of assignment or writ of attachment 
which arc not allowed at all (sec. 5, par. 9). 
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But do the costs, incurred in suits entered against the Insolvent 
before notice of an assignment or of the issue of a writ of attach­
ment, likewise follow, in all cases, the nature of the principal 
demand. As the Act has not altered the old law respecting privi­
leges and orders of distribution, a distinction should be made. It 
is admitted, and there are numerous authorities to prove, that the 
costs of justice are privileged, when incurred for the benefit of the 
creditors generally. If, therefore, the action was brought in the 
interest of the creditors, as in the case of saisie arret, the costs are 
privileged upon the property seized, and should rank as such in 
the dividend sheet. If such was not the object of the suit, the costs 
follow the nature of the debt. * 

§ 43.' Privilege of clerks.-By the old law, clerks and other 
servants had a special privilege upon the goods and merchandise 
in the store or ordinary place of business, for all arrears of salary 
and even for their salaries during th-e current year. Under the 
Act, this preference is limited to the payment of arrears of salary 
for a period not exceeding three months (sec. 5, par. 10). No 
allowance is made as indemnity for loss of situation in the future; 
and in all those respects the Statute has introduced a new provision, 
which will be anything but satisfactory to clerks. To avoid loss, 
they should stipulate that their salaries should be paid regularly, 
every three months at least, and see that such agreement should be 
carried into effect. 

§ 44. Privilege of lessor.-By the old law, the privilege of 
lessor extended to all rents due and to accrue under an authentic 
lease; if the lease was not in an authentic forUl, the privilege 
included only three of the terms which had elapsed, and the 
remainder of the current year; and such is still the law, subject 
to the following distinction :-If, in consequence of a resolution 
of the creditors adopted under sec. 6, par. 2, 3 and 4, the lease is 
cancelled and the premises returned to the lessor, there is no 
privilege from the time of the cancellation. The lessor's claim, 
being thereby reduced to a simple claim for damages, is ordinary 
and not privileged (sec. 6, par. 2, 3 and 4). 

• See ante §12, note·, page 33. 
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§ 45. Pril'ilege of the vendor.-By Articles 176 and 171 
of the Custom of Paris, the vendor who has not been paid the 
price of his goods delivered, has always a preference upon the pro­
ceeds of the sale over all other creditors, except the lessor and 
pledgor; he is even preferred to the creditors bringing the goods 
to sale. By section 12, paragraph 1, the Statute limits the 
exercise of this privilege, in case of the insolvency of the pur­
chaser, to fifteen days from the delivery of the goods, after which 
delay the vendor loses his privilege and becomes an ordinary 
creditor. 

§ 46. Privilege of the allowance to the Insolvent.-Finally, the 
Act has introduced a new privilege, that of the allowance made to 
the Insolvent by the creditors in accordance with section 5 par. 8. 

§ 47. ltv'ious other privileges.-The privileges which have not 
in any way been modified by the Att are:-

1. Tithes dues to the Roman Catholic clergymen. 
2. The claims of the pledge upon the thing pledged (see § 40). 
3. Funeral expenses aud those of last illness, including the 

mourning of the widow, payable out of all the movables of the 
deceased. 

4. Municipal taxes. 
5. Assessment~, repartitions and school taxes. 
6. Seigniorial due~. 
7. The claims of 'the Crown against persons accountable for its 

moneys. 
R. The claims of the carrier upon the cargo. 
9. The claims of s.·alllcn upon the vessel and rigging. 
10. The claims of outfitters dernier equipeur upon the vessel. 
11. The claims of butchers, bakers, and others for necessaries. 
12. Finally, the I'egistered claims and privileges in favor of 

baillem's de fonds, money lenders, builders, minors, married 
women, and otherR, as provided for by the Registry Laws. 

§ 48. Declaratiolt and contestation of dividends.-As soon as 
a dividend sheet is prepared, notice thereof (Form N.) is given by 
advertisement; and after a lapse of six juridical days from the 
day of the last publication of the advertisement, all dividend~, 

which have not been objected to within that period, are paid (sec. 
5, par. 11). 
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If the assignee has reason to 'believe that there are creditors who 
have not filed their claims, it is his duty to reserve dividends for 
such creditors, and to notify them of the reserve, by letter through 
the post, addressed to each, at his domicile i and if they do not 
file their claims previous to the declaration of the final dividend, 
the reserved dividends form part of the last dividend (par. 12).* 

If, within the said period of six days, any opposition is Illade, 
either by the creditors or by the Insolvent, to any claim or 
dividend, the assignee must obtain from the creditor whose claim 
or collocation is disputed, his statements and vouchers in support 
thereof, and from the contesting party a st<J.tement showing his pre­
tensions as to the amount thereof, and having heard the parties and 
their witnesses under oath, and examrned all papers relating to the 
matter in dispute, he makes an award both as to the merits of 
the contestation and as to the costs (sec. 5, p. 13). t 

• See above § 32, note ., pp. 64, 65. 
t In all appealable matter (v. g. claim or dividend) in dispute, tbe 

pretensions of the parties shall be set fortb in writing, in a clear, pre­
cise and intelligible manner, and the notes of the verbal evidence 
taken before the assignee shall be plainly written, .shall be signed by the 
witness, if he can write and sign his name, and shall be certified by the 
assignee as having been sworn before him." Rule of Practice 8. 

Contested claims will be governed as to evidence by the English 
rules of evidence, or by the Ordinance de Moulins and the Ordinance 
of 1661, according as they are of a mercantile natnre or not. 1 Rev. de 
Jur., p. 181, Bates v. Beaudry and Taafe, assi~nees. Bankrupt Court Ct. 
Montreal; Mondelet, J., 1845. 

According to these rules, verbal evidence is inadmissible in. non-com­
mercial matters exceeding twenty-five dollars, except when there is a 
commencement de preuve par ecrit. 

In the absence of an allegation of fraud, parol evidence cannot be 
adduced to add, vary, or defeat notarial documents, without an Inscrip­
tion de faux, whether the facts intended to be proved, had passed 
before, at the time, or since, the signing of the deeds. 

The sale of goods for more than ten pounds sterling, cannot be proved 
by witnesses, if no part of the goods cont:acted for has been delivered, 
nor earnest given, nor any memorandum thereof made in writing, as 
provided for by the Statnte of Frauds. 

Parol evidence cannot be adduced to vary, or defeat a contempora­
neous commercial contract, for instance, a promissory note j but subse­
qnent agreements respecting the same may be proved by witnesses. 
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The award is deposited in the Court and is final, unless 
appealed from within three days from the time it is communicated 
to the parties (ibid.) 

Every signature and writing to, or upon any bill of exchange, pro­
missory note, check or any other act or writing so us seing privi, is 
presumed to be genuine without proof thereof. 

A single witness is sufficieut to establish a fact. 
All relations and connections of a party, except husband and wife, 

may be witnesses in all civil matters, to depose in favor or against them. 
Shall hear and examine the parties awi their witnesses under oath-Mr. 
Abbott, in his notes on this provision, p. 45, remarks :-

" That is, shall do so in the manner usual in litigation, observing the 
ordinary and reasonable rules as to evidence, of which the following 
may be stated as of the highest practical importance, and as requiring 
to be referred to oftenest in ordinary cases: 

1. That the burden of proof shall be upon him who affirms a proposi­
tion of fact, rather than upon him who denies it. 

2. That the party upon whom is the burden of proof, shall begin. 
3. That the party who begins shall have the right to adduce in 

rebuttal i but that such evider..ce shall only be such as tends to destroy 
the case of his opponent, and not such as tends directly to sustain 
his own. 

4. That the party who holds the negative cannot usually adduce 
evidence in reply to his adversary's evidence in rebuttal. 

5. That if the parties are examined, they cannot make evidence for 
themselves i but that their answers cannot be divided. 

6. That the best evidence of which the case is susceptible should be 
adduced, and that secondary evidence should not be received until proof 
is made that the best evidence cannot be obtained. 

7. That qn the examination of a witness in chief, leading questions 
are not usually permissible; but may be put on cross-examination. 
This rule, however, may be reversed, if the witness is plainly hostile to 
the party who produces him, and favorable to his opponent. 

" It would be obviously impossible here to enter into a detailed dis­
cussion of the law of evidence, but enough has been said to indicate the 
manner in which the proceedings should be carried on before the assignee. 
If the dispute be conducted by counsel, the assignee will be called upon 
to decide questions as to the admissibility of evidence, and as to the 
propriety of questions put to witnesses, which might raise doubts even 
in the mind of a judge accllstomed to deal with them. In such cases, 
if the objection be to the admissibility of evidence, it would be better 
for the assignee to admit it, entering the objection to its admission. If 
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The costs so awarded may be levied under an order of the 
judge (par. 14). 

The creditors may, by resolution, order the costs of the con­
testation to be paid out of the estate (par. 15), as for instance, 
when the contestation is made for all concerned. 

Pending the appeal, the assignee reserves a dividend equal to 
·the dividend claimed (par. 16). 

All dividends, unclaimed at the time of the discharge of the 
assignee, remain deposited in the bank, and if at the expiration of 
three years, they are still unclaimed, they are handed over by the 
bank, with the interest accrued thereon, to the Provincial Govern­
ment, and if afterwards claimed by the creditor, they are refunded 
to him with interest at three per cent. (par. 17). 

If any balance remains after the creditors have been paid in 
jull, it is paid over to the Insolvent upon his petition to that effect, 
duly notified to the creditors by advertisement and granted by the 
judge (par. 18).* 

it be to the propriety of a question, it is better to permit it to be put, if 
the assignee has any doubt about entering the objection, and if it be an 
objection to the form of the question, it is always safe to insist that the 
question shall be so framed as to leave the facts to be related by the 
witness, and not put into his mouth by the questioner. And the 
assignee should always recollect that it is easy afterwards to disregard 
testimony improperly admitted; but that the exclusion of that which 
ought to have been let in, is not susceptible of so simple a remedy." 

• "When the estate of the Bankrupt is sufficient to pay twenty shil­
lings in the pound, and a surplus still remains, interest should be allowed 
on all debts proved before the assignee, wbere the debt by express 
contract, or statutory enactment, bears interest, or where a contract to 
pay it is to be implied, before the surplus is handed over to the bankrupt, 
(Re Langstofi'e, 2 Grant, 165)." Mr. Edgar, p. 61. 

Such payment of interest is evidently authorized by section 5, par. 18, 
for such balanc~ only as will remain out of the estate, after the payment 
in full of all debts due by the Insolvent, is payable to him. 



IX. 

DUTIES A!'ID PRIVILEGE~ OF THE I:-;SOLVE:-;T. 

§ 49. Dllties of the ill so 11'1'11 I.-It is the duty of the Insolvent: 
1. To make a detailed statement of his affair~, a general 

etatement of his assets, and a list of his creditors under oath. He 
must produce the same either at the first meeting of his creditors, 
as provided for by sec. 2, par. 1, or on presentatio'n of a petition 
to suspend a compulsory process (sec. 3, par. IG). 

By the Act, the form of the statement is left to the discretion 
of the debtor. He should, however, adopt that which is most 
convenient to himself, and beneficial to his creditors. 

The statement may be divided into five different parts, which is 
the form followed in other countries and generally in use with our 
merchants; viz: 1. ali, t of the assets; 2. a list of the debts j 
3. a list of the losses; 4. a list of the profits; j. a list of the 
expenses. The first two of these lists are to disclose the situation 
of the Insolvent, and the three last explain the ~.LUse.' of the 
deficit. 

There are two kinds of assets,-material and rell!. )Iaterial 
assets are composed of all the movable and immovable property of 
the Insolvent. The simple enumeration of these things suffices to 
show this specics of assets j but it should include not only things 
corporeal, but also things incorporeal, such as sl'ITitudes, the 
usufruct of an immovable, real rights and actions, claims and 
rights purely movable and personal or mixed, stocks in banks, in 
railway or insurance companies, in all financial, commercial 
and industrial bodies generally. 

But, in order to understand thoroughly the position of the 
Insolvent, it is not enough to set forth hi" material assets, it is 
also necessary that the creditors should know their actual valu"", 
so that they may compare the resources with the liabilities of the 
estate. The Insolvent, therefore, at the same time should estimate 
the value of each of the items which make up his assets. It is 
e~pecially desirable that he should give the value of the debts due 
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lim; and to this end, he divides them into three classes; the first 
containing good debts, the second those which are doubtful, and 
the third those which are bad or of no value. 

The list of creditors should make mention of four things; 1, the 
name of each of them, 2. the sum due him; 3, the collateral 
security which he may hold; 4, and lastly, the canse of indebted­
ness. The first fnrnishes the list or schedule of the creditors; the 
second shows the trne difference between the assets and liabilities, 
and thus determines his real situation. The third and fou~th are 
useful in checking the claims and in preparing the dividend 
sheets. Although the declarations of the Insolvent are not avail­
able against third parties, still they may assist in tracing the fraud 
or errors which a creditor, either alone or in concert with the 
Insolvent, may attempt to commit to the prejndice of the mass, by 
demanding more, or that which is not dne. We have already said 
that the three lists, of the losses, profits and expenses, have for 
object to point out the canses and particulars of the failure; they 
should extend back to the commencement of the debtor's embarrass­
ments. 

In those statements, nothing ought to be omitted which may 
interest the creditors or throw light upon the cause of the bank­
ruptcy. If the Insolvent has received any property from his 
wife by marriage contract, succession, donation or otherwise, he 
sl:wuld in like manner mention the fact. In order to avoid dis­
pute, he ought even to include the sums of money which he may 
have retained for the support and maintenance of his family since 
the day of the notice calling the first meeting. 

The statement thus completed should be certified by the Insol­
vent; and if produced in support of a petition to stay forced 
liquidation, he must further swear to its truth untler oath. * 

In addition to this statement or general schedule, the Insolvent 

• The Act is silent as to the public gfficer before whom statements of 
affairs or lists of creditors should be sworn to. In Lower Canada, this 
oath, like any other required by the Act, may be taken before a Justice 
of the Peace or a Commissioner of the Superior Court, sec. 11, p. 5, Cons. 
Stat., L. C., Chap. 82, Sec. 13 j see ante, § 17, page 47, note t. 
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prepares a list or schedule of his creditors, sworn to by him (Form 
B), and a general statement of his assets, showing their amount 
and nature, sec. 2, par. 1. 

Every declaration made by the Insolvent in these state­
ments or schedules, being judicially made en justice, takes the 
character of a judicial acknowledgment, and consequently, is 
cvidence against him, unless he establishes that it was the result 
of an error of fact. 

It is the duty of the Insolvent also: 2. To keep an exact account 
of all his transactions betwecn the notice calling the first meeting 
of creditors and the date of such meeting, and to preserve the 
proceeds arising therefrom. 

3. To make and complete the assignment of his estate on the 
day of the first meeting, or as soon thereafter as convenient. (sec. 
2, par. 3). 

4. To deliver, without reserve, to the assignee, all his account 
books, vouchers, letters and other papers and documents relating 
to his business, and also all moneys and negotiable paper, stocks, 
bonds and other securities, and generally all his property both 
movable and immovable, except such as is exempt from seizure 
(sec. 2, par. 7). 

5. To assist, if so required, at all meetings of creditors, and to 
answer all questions put to him concerning his business and his 
estate; and more especially to assist, if summoned to do so, at the 
meeting called immediately upon the expiration of the two months 
from the deed of assignment or from the appointment of an official 
assignee, for the purpose of being examined; to take, on this last 
occasion, the oath which may be administered to him by the as­
signee; to answer the questions put to him by any creditor, or 
the assignee; and lastly to sign his auswers, which are reduced to 
writing by the assignee, and afterwards deposited by him in the 
office of the court (sec. 10, par. 1). 

The Insolvent is entitled to an allowance of not less than one 
dollar for each time he attends a meeting, when summoned to do 
so by the creditors (sec. 10, par. 5). 

6. To obey every order of the judge, ordering his examination 
before him, by the assignee or by any creditor, relative to his 
estate and effects (sec. 10, par. 2). 
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7. To comply with every subprena issued in any action in 
which a writ of attachment has been issued against his estate. 

8. To answer all questions submitted to him by the assignee, 
or by any creditor, on his application for a discharge, or fot the 
confirmation or annulling of discharge, or on his presenting a 
petition to set aside an attachment (sec. 10, par. 3). 

9. Finally, to sum up the duties of the Insolvent, he must obey 
all the commands of the law, and exert himself generally to satisfy 
all his creditors and to merit his dischargc at their hands. It is 
when the unfortunate trader fails, that he should especially keep in 
view the strictest principles of honesty; for although cession n'in­
lame pas, a failure is not dishonor, as the French adage has it, 
still in the5e days of fraud, the public are naturally biassed against 
Insolvents, whom they indiscriminately style as bankrupts. There 
are, however, honorable exceptions to this rule; there are Insol­
vents in good faith j and in their case, the settlement of affairs is 
an easy matter j their discharge is willingly granted; and if from 
their old age, or other causes, they are unable to provide for their. 
maintenance, the majority of creditors feel in duty bound to 
grant an allowance. It is sufficient for an lnsolvent to be honest, 
to save eredit, prospects, and, above all, honor. While on this sub­
ject, the reader will, perhaps, permit us to quote a few of the wise 
and practical recommendations of Savary, that eminent merchant 
and jurist who, to-day, can be looked upon as in the time of 
Louis XIV, as a model of eommercial integrity:-

" Those merchants, he observes, who have been overtaken by 
misfortune and disgrace, should seek counsel and advice; they 
must not be ashamed to make their friends acquainted with the 
state of their affairs, and to consult them how to act; and above 
all, they ought not to take a single step except in concert with them. 

" But it is not enough for a merchant, who knows his affairs to 
be in a dangerous position, to take advice and to consult with his 
friends as to what he should do, to rescue himself from the danger 
in which he finds himself placed; he should especially make choice 
of his friends j sucb choice is most important, for upon it depends 
all his prosperity or misfortune. In my opinion, a good and hon­
est adviser should possess the following qualities: 
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1. He must have no interest at stake in the concern ; 
2. He mmt be a man of ability and experience in commercial 

matters. 
3.' He must be discreet and cautious; not too confident nor too 

timid, nor too hast.y in his decisions. 
4. He must be an' honest man both in the eye of the law and of 

justice. 
" These, in my opinion, arc the principal qualities which should 

be possessed by those from whom ad vice is asked, especially when the 
honor, the fort.une and property of merchants are at stake. If the 
adviser is not interested in the busines9, if nothing is due to him, 
he will frankly say what he thinks; on the contrary, if he is in­
terested or a creditor, his advice will be dictated by, and subser­
vient to his own interests. 

" If the counsel is a man of ability and experience in commercial 
matters, if many cases alike to the one submitted to him have 
come under hi~ notice, it is certain that his advice can be relied 
upon; if, on the contrary, he is without skill.or experience, he is 

. sure to mistake one thing for another; and matters are not likely 
to termina t~ well. 

t< The counsel must be prudent and cautious, so as to weigh well 
every point before giving his opinion; he should not be rash, for 
rashness borders on temerity, which very often induces us to un­
dertake things so much beyond our reach that, if they turn out 
well, it is only by chance. He must not moreover be too timid or 
diffident of every thing; for if he is not firm in his decisions, if 
he has not sufficient energy and courage, he will create continual 
apprehensions in the mind of him whom he counsels, which will 
lead the latter to despondency and unfit him from advantageously 
carrying out the resolutions he may have formed. 

"Finally, it is necessary that the adviser should be an honest 
man, so as to be able to induce the person' seeking his advice to 
adopt such just and reasonable measures as will result in giving to 
each what belongs to him; for success cannot afford happiness 
when the end is not just. It may be said, perhaps, that it will be 
very difficult to find a man possessing these various qualities i true 
it is difficult to find such a person, but he whom we consult should 
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at least be honest and competent; othwwise his advice might lead 
to great embarl'a!lsment. There are numerous instances of mer­
chants who, under slight difficulties, were ruined by-the bad advice 
given them, and who could have retrieved themselves, had they 
only -made choice of an honest adviser, experienced in commer.cial 
matters. (Parfait Negociarzt, vol. 1,pages,s02, 303). 

" The insolvent being prepared to account, should call a meeting 
of his creditors; he should attend the meeting in company with 
some 6f his relations or friends. He should not manifest either too 
much grief or trouble, nor give way to tears, as such conduct 
W.lUl<i indicate an irresolute and cowardly man, and tend to create 
prej udice against him; neither should he appear in glowing spirits, 
or manifest too much independence, for it would excite the indig­
nation of his creditors. His friend should speak for him. It is 
becoming that the debtor should remain standing. His manner of 
acting ~hould be polite !lnd courteous. He should be mindful not 
to take offence at the harshness of his creditors; some of them are 
so deeply involved that their irascibility can be easily conceived. 
When interrogated, his answers should not be impolite, as 1 hayo 
seen many whose arrogance prevented them from coming to a 
friendly settlement. He must not forget that the loss which some 
of his creditors are obliged to su~tain, may ruin their credit and 
bring them into bankruptcy. 

" But, may add the Insolvent, why does not this importuue credi­
tor give me an opportunity of explaining my position; I am able to 
pay what lowe; why then call me a rogue, a bankrupt, and indulge 
in other injurious epithets. Such reasons ought not to be given; 
the creditors have reason to complain; and their apparent harsh­
ness should be overlooked. The Insolvent should place his state­
ments on the table, and not in the hands, of anyone of his credi­
tors, lest it might be presumed that he was favorable to him, and 
thus give rise to suspicion. It is to be observed that at such 
meetings.oreditors generally mistrust-each other ;8uch mistrust is 
often not without foundation, as each endeavours to advance his 
own interests. The Insolvent should moreover submit his books 
and other papers, so that 'the statements produced may be veri­
fied. 

G 
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.. It is to be borne in mind that, during the examination of the 
Insolvent's affairs, each creditor does all in his power to get paid 
in full; his embarrassment gi ves him ingenuity,and he loses no oppor­
tunity to obtain an undue preference over the remainder of the 
creditors. Some hold out threats of a criminal prosecution, accuse 
him of fraud, and state that it is easy to prove it. Others repre­
sent that by their inHuence they will prevent him from obtaining 
a settlement. This one, more cunning, Hatters and caresses him, 
lam9nts his mi,fortun3, endeavors to appear liberal, offers him his 
purse, declares that he 8hall never abandon him, that he will do 
everythin~ in his power to assist him in getting his discharge; that 
it is unfair that he should give up every thing, that he has com­
p:15sion for him and his family; finally, he leaves nothing unturned 
to soften the heut of his debtor, to obtain an undue preference 
from him over his other creditors. If the cloak of friendship i~ 
without effect, he resorts to rigor, si la pealt d'agneau n'a rien servi 
il se sert ensltite de celle du lion j he indu'lges in all kinds of 
threats and aspersions towards the unfortunate insolvent, who wa­
vering between hope and fear, is often led to comply with the ex­
actions of these ruthle" creditof3, so th'lt before he obtains a final 
settlement, he has already paid a part of his creditors to the pre­
judice of the others, who otherwise, instead of a half, would have lost 
but a fourth, had tbey been all treated alike. 

" Such partiality' is neither just nor equitable, because in case of 
bankruptcy a debtor should tre-lt all his creditors alike, without 
any distinction whatever, not even in favor of his n(larest friends. 
An Insolvent should therefore disregard both threats and promises. 

" There is no creditor, however attached to his own interests, who 
will not yield to such reasons. However fair, nevertheless, they 
JlJay be, there are creditors who will not accept them in payment, 
and who, having failed in their attempt to obtain an undue por­
tion of the estate, offer a sattlement and discharge, by the Insolvent 
signing a promissory note payable to the order of one ·of their 
friends.* This last effort is often successful. The Insolvent 

• Is a note given by an Insolvent to a creditor, uuder tbe circum­
stances alluded to by Savary, that is to say, in view of a deed of com­
position or discharge, as an exceptional advantage for this creditor, and 
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should guard aglinst it, because irwill inevitably lead him into a 
second state of insolvency. There are numerous instances of mer­
chants who were not able to meet at the same time the instalments 
of the composition and the notes so given, and who were conse­
quently brought to a second bankruptcy. Such proposals should, 
therefore, be strongly resisted. 

" After all, what has an honest Insolvent to apprehend from the 
threats of his creditor, if he renders a true account? 

" It may be urged, he is a man of influence; if he is paid in full; 
he will protect me against the remaining of my creditors and 
obtain my discharge; if, on the contrary, he is not fully settled 
with, he will oppose the composition, prompting the creditors to take 

without the knowledge of the other creditors, legal and valid? This 
question has been decided in the affirmative by the Court of Appeals in 
thecase of Greenshields v. Plamondon, 8 Juri!>t, p. 192, Lafontaine, 
c.J., Aylwin, Duval and C. Mondelet, J.J., reversing the decision of JIIr. 
Justice Badgley in the Superior Court, 3 Jurist, p. 240. The circum­
stances of tbis case seem to have been considered as special, the note 
having been given for a debt due by a third persoll, guaranteed by tbe 
Insolvent, and signed on tbe express agreement tbat the composition 
was not to apply to it, and the creditors having been parties to tbe com­
pOSition only for tbe debt d.l·eclly due to them by the Insolvent. 
Wherefore members of the Bar are inclined to think that the holding of 
the Court of' Appeals was not a denial of the general principle that 
note given in view of" composition or dischal·ge is illegal, as being an 
undue preterence over his otber creditors and against public order. 
"evertheless, tbe cOTlSldtrunts of the judgment lead to a different under­
standing: "The Court,··' conSidering that the promissory note 
signed by the respondent in favor of the appellant, on the eleventh 
day of December, 1854, and for the recovery of the sum specified 
wherein lhis action is brought, was so made and signed, in virtue of an 
agreement entered into between the appellants and respondent, at tbe 
sl'ecial instance and request of the respondent, and for bis benefit and 
ad vantage, to facilitate a final settlement then proposed between tbe 
respondent and bis· creditors j considering that such an agreement was 
not prejudicial to tbe interests of the said creditors, and tbat the said 
creditors bave not complained thereof; considering, finally, tbat· tbe 
respondent, since tbe final settlement between bim and bis creditors, bas 
acknowledged tbe amount of the said note to be still due and owing to 
the appe\lant, and promised to pay the same j and that by reason of 
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criminal proceedings agaiust me, and althongh I am an honest 
man, throngh his influence I may be compelled to stand my trial 
on the most frivolou~ appearance of fraud, and for nothing at 
all. It is true that a threat of th:lt kind coming from such a per­
son, may shake his resolution, and it is difficult to gnard against 
it. Nevertheless he is in duty bound not to silCcumb, and should 
bear in mind that his creditors are to be treated alikp., and that a 
man is not likely to be prosecuted criminally for nothing. He 
should finally recollect that the creditor, far from putting his 
threats into execution, will esteem him the more for his honesty, 
couragc and integrity."-Purfait X"gociont, pp. 33!J-342. 

§ 50. Privileg('s (fnd rights of the Insolvent-Under other 
heads, we have alluded to certain rights enjoyed by the debtor 
during his insolvency; we had occ.!sion, in § 12, to point out the 
effects of an assignment or of the nomination of an official assignee. 
both as regards the Insolvent and his property; we have seen that 
he call trade or carryon business, but eJ.nnot interfere with the 

the facts above mentionetl, fully establishetl by the evidence Il.ddllced in 
this cause, the agreement so entered into between the appellant and 
respondent was valid and binding up .. n the respondent, who is now 
justly indebted to the appellant in the a:lionnt specified in the said note, 
doth reve"se, &c., &c.'· It cannot be denie!i that numerous English and 
Freneh authorities can be qnoted against this decision Important 
grounds may he urged also in support of a contrary view of th~ eRse, 
which were ably explainpd by his Honor ~Ir. Justice Badgley in the Conrt 
below, the learned Judge considering agreements of that description 
as cOlltra,'y to puhlic order and the interests of commerce generAlly. 
These reasons of justice and honesty induced Mr. Justice Loranger in a 
more recent case of a like nature to eRn the attention of the Legislntllre 
upon this question. "Those agreements," observed his Honor, " should 
be declared null by statute, bllt in the absence of special legislation on 
the matter, the Court must be governed hy the decision of the Court of 
Allpeals." Perrault vs. Laurin, 1863, 8' Jurist, p. 196. 

It is to be regretted that the Insolvent Al't of 1864, like the Imperial 
Act of 1861, has not suppl.ed this deficiency in our Statutory Law. Such 
agreements, it is true, are declared to be an· evil practice, affordin!! s 
good ground for the annulling of a deed of composition or discharge, 
sect. 9, pnr. 6, 13 i but as to their validity the Act is silent. We are 
therefore still to be guided by the ruling of the Court of Appeals. 
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estate; we have also observed that he can exercise all actions re­
lating to his person, and retain such property as is declared exempt 
from seizure by our statutory law. Bllt these are not the oilly 
ri~hts which he enjoys; the Act confers upon him varions other 
privileges, which we shall here briefly notict'. 

The majority in number of the non-privileged creditors for one 
hundred dollars and upw.,rJ,. reprl'sentin~ at least three-fourth~ 
in value of the liabilities to be affected hy a discharge, have the 
power to ,~rallt three priviJc.g"" ("[llally illJportant alld just: ht, 

the allowance; 2nd, the composition alld discharge; 3rd, the 
simple discharge (sect. 5, par. 8; sect. !I, par. 1). 

~ 51. .1Iluwllllt'<· to the /"so/t"'II'.-I'he creditors, or snch major­
ity of them, as we have jlbt mentioned, have the power hy section 
5, par. 8, to allow the Insolvent any SUIll of 11li1Iley or any pro­
perty they may think proper. The "llowance ,0 made is illserced 
in the dividend sheet, and is subject to contest Ition, like any other 
itelll of collocation therein, but only on the ground of fraud or 
deceit in procuring it, or the absence ot' consent by the requisite 
majority of the creditors. 

S 52. Composit;u/I with the II/sull'mt. -.\ deed of c<lmposition 
and discharge may also be granted by the same Illajority ot' credi­
tors upon such terms as t.hey may d~el1l pmper, and operates, as 
to all such creditors, whether partie" to it or not., as an ordinary 
discharge, which we shall refer to hereafter. It lIIay be validly 
made either before, pending, or after pr<lccl',]ing;; upon an a"ign­
ment, or for compulsory li'l'lid,ltion; but it has not the effect of 
suspending them; for, until the deed of COlli position has b..,en rati­
fied or finally agreed to, the assignee should continutl to act (sec. 

9, par. 1).* 

• " A deed of composition and discbarge will not operate effectually 
the discharge of' the debtor; or pel'haps it would he more currect tu SfiY, 
will not be susceptible of being effectually used as establishing a di;­
charge nntil after the expiration of the period of two muntLs frum the 
public notice of the appointment uf an assignee. 

" Tbis construction does not by any meaDS depri,e the c1"lIse under 
consideration of a character of gre .. t importance to the debtor. The 
procuring the consent of creditors to a deed of composition and dis-
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There is no special form required for the deed of composition. 
The Insolvent deposits the deed of composition with thc assignee; 

and public notice of such deposit is by him given by advertisement, 
in all ~ases after the expiration of two months from the first inser­
tion of the advertisement giving notice of the appointment of an 
assignee (par. 2). 

If no opposition in writing is made within six juridical days 
after the last publication of such notice, the composition is con­
sidered as finally agreed to, and the assignee should act upon such 
deed according to its terms; but if such opposition be so filed with 
him, and is not withdrawn, the assignee must abstain from taking 
any action upon the deed, until the same has been confirmed, as 
hereafter provided (ibid).* 

charge, i$ generally a work of time j and this clause permits that work 
to be proceeded with while proceedings in insolvency are maturing, and 
eren before they have commenced. So that wben the time arrives at 
which under p. 2, the. a$signee may give notice of the deposit of the deed, 
the Insolvent may have already procured its execution in readiness for 
such deposit. And there seems to be no reason why the application for 
confirmation should not also be proceeding, provided the debtor is con­
fident that he has succeeded in obtaining the assent to it of the requisite 
proportion of his creditors."-Mr. Abbott, p. 62. 

There is nothing in the Act to prevent the creditors from accepting 
a composition under the common law j but tben it is binding only upon 
the parties to tbe deed . 

• " If by the deed it is agreed that the debtor shall have immediate 
possession of his estate, the assignee should deliver it to him. And so 
with any other provision contained in tb~ deed, wbich falls within the 
province of the assignee to carry out. It will therefore be necessary in 
preparing such a deed to make provision respecting everything required 
to be done. Sucb, for instance, as the payment of such charges as the 
assignee may lawfully make, or may be bound to make good j the 
assumption by the debtor of pending suits j the transfer to him of 
amounts due. the assignee for sales made, and every otber matter or 
thing, tbe om mission to provide for whicb could cause embarrassment, 
in obtaining back tbe estate. 

"If it should afterwards happen that tbe discharge contained in a 
rl .. "'r1 ..... ( r ... 'rnnn"';~; ......... :'" ............... 11 ... ..1 "- __ ... 1.._ n_ 
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3.-Di.~Gh'1.rge of the lnsolvent.-After an assignment, or a 
writ of attachment, the same majority of the creditors may con­
sent to the discharge of the Insolvent without composition. This 
consent absolutely frees him hom all liabilities existing at the 
time of the making of the assignment or the issuing of the writ, 
and disclosed either by him or by the creditors. 

A discharge does not operate any change in tht liability of any 
party secondarily or jointly and severally liable with the Insolvent, 
either as indorser, guarantor, surety or otherwise, nor does it affect 
any mortgage, hypotheque, lien, or collateral security held by any 
creditor as security for any debt thereby discharged (par. 4). 

A discharge does not apply, without the express consent of the 
creditor, to any debt for enforcing the payment of which cor/­

train!f' prtr corps is permitted by the Act, nor to any damage 01' 

personal wrongs, or penal condemnation or conviction, nor to any 
debt due by the Insolvent as assignee, tlltr,r, curator, trustee, exe­
cutor or public officer, although the creditor of such debts may be 
collocated in the dividend sheets (par. 5).* 

turned to the· debtor by the assignee. There is no express provision on 
this point in the ..,leI, ~ut probably the assignee would be entitled 
to revendicate the property belonging to the estate j orin cases of com­
pulsory liquidation, to obtain the issue of an alias or further writ of 
attachment in the original calise, by a petition founded upon affidavit. 
The case is not likely to occur, as any creditor having objections to 
make, would file them in the manner provided for by this section, and 
thus prevent the estate from passing out of the hands of the assigQee." 
Mr. Abbott, p. 63 . 

• The Crown is not barred by a certificate of discharge. The .Illly. 
Gen. v •. White, Robertson's Digest, p. 38. 

Under the late Bankrupt Act, it has heen held in Fer~uso'l et al. vs. 
Cairns et al., Robertson's Dig., p. 38, that a discharge given by the requi­
lite majority of the creditors was not binding upon tbose of the remain­
ing creditors wbo had hypotbecary claims, and that such creditors bad 
8till their personal action against the bankrupt. Under our present law, 
the contmry would probably be beld, for, b.v sec. 9, par. 1, the discbarge 
is binding upon all creditors, whether present to tbe deed or not j and 
by par. 3, tbe discharge frees the insolvent from all liabilities, except 
such as are specially excepted in par. 5. This last paragraph does not 
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§ 54.-Confirm'.ltion Of discharge.-In no case is a confir­
mation requisite, and the Insolvent may avail himself of the privi­
leges contained in a deed of composition or a simple discharge, 
without even causing the same to be confirmed. A composition 
has full effect, unless opposition be made to the assignee, as 
already stated. It is only in case of opposition, or of a demand by 
a creditor for more than two hundred dollars, to have the dis­
charge set aside (see § 55), that the ratification is requirad; so 
far, the only difference is th,(t the discharge is not of itself 
evidence, nor is it final, while the ratification renders it final and 
conclusive (par. 8 and 9). 

The composition or consent to di,;charge cannot be ratified until 
two months aftcr the first insertion of the advertisement giving 
notice of the appointment of an assignee, and also after notice by 
advertisement of the depositing of the deed of composition (seo. 
7, par. 2 and 3); for a composition or discharge operates upon 
liabilities for a full discovery of which the two months' delay is 
relluisite by the Statute. 

The confirmation is obtained by the petition of the Insolvent 
addressed to the Superior Court, after depositing with the Protho­
notary the consent or deed of composition and notice according to 

Form O. Such notice should mention the said deposit and the 
clay on which the petition will be presented. The notice must 
!JC given by advertisement for two months in the Canada Gazctte, 
'lad in one French and in one English newsp'lper published at or 
nearest the place of busincss of the Insolvent (par. 6.) * 
e~cept hypothecary or privileged creditors, but simply provides that 
tbey shall not be computed in ascertaining the majority of creditors, as 
regards the value of the security held by tbem, but only for the amount 
not covered by sucb security (sec. 5, par. 4 and 5). Par. 4 does (Jot 
apply to tbe deht, but merely to the collateral security, mortgage, hypo­

theque and other lien whatever held by tbe creditor, and moreover, 
declares such debt to be thereby discharged j and consequently hypothe­
cary or privileged claims ill se are extinguished by the discharge as re­
j:(ards tbe insolvent personally . 

• "Notice of this application may be given at any time after the 
assignee has heen appointed, if the Insolvent has procured the requisite 
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Upon the presentation of such petition, any creditor may appear 
and oppose the confirmation, either upon the ground of fraud or 
fraudulent pre'ference within the meaning of the Act, or of fr,lUd 
or evil practice in procurinf!; the consrnt of the creditors to the 
dischar,~e, or of the insufficiency in number or value of the credi­
tors consenting to the same, or of fraudulent retention or conceal· 
ment of some portion of the estate, or of evasion, prevarication, or 
false swearing of the Insolvent upon his examination as to his 
estate and effects, 01' upon the ;.:round that, subsequently. to the 
passing of the Act, he has not k"pt cash book and snch other 
account books as are required by and suitable to his trade, or of 
his refusal to deliver them to the assignee (par. 6). 

§ 55. -Petition to quash di.,charge,-If the Insolvent fails to 
pro'ceed for a ratification within two months from the time the 
same has been effected, any cr'ditor for a Sillll exceeding two 
hundred dollars, lllay cause to ]", foervell upon him a notice in 
writing, requiring him to file in the Court the consent or deed of 
cOlUposition and discharge, as the ca~e may be j and lUay there­
upon :.:ive notice (Fonn P,), in the ,;,lwe manner as the Insolvent 
when applying ro,l' a confirmation of discharge, of his intention to 
apply by petition to the Superior Court for the annulling of the 
disl'II"r,~'l' on a day named in the notice (par. 7). • 

The petition sets forth any of the reasons upon which a confir­
lllatiflil of discharge may be opposed. It is granted df' jill''' and 
without other evidence than that of the service of the liotice upon 
the Insolvent, if he has failed to file the discharge or deed of COllJ­
position at least, one month before the day fixed for the pre,cllta­
tion of the petition j but if he has filed the same within that time, 

consent, or deed, as the case may be. For although, as dlCwn in the 
note to p. 1, ante, the validity of the d)scharge maY'oot be susceptible of 
conclusive proof until after the two months allolfed fut, filing claims 
have expired; there appears to be no reason why the proceedings of the 
Insolvent preparatory to applying for confirmation of Iii, discharge 
should nut be going on; as before be can actually make his application, 
.. II parties will be in a position tojudge of lhe sufficiency in number and 
value of the creditors wbo have .signed, and to contest it if they think 
proper."-llIr . .lJ.bbott, p. 67. 
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or subsequently upon special application, the Court adjudges upon. 
the petition, and grants or rejects it, absolutely, suspensively, or 
conditionally (par. 7 & 8). '" 

An appeal lies from this J ud/!:ment in the manner herein pro­
vided/or as to appeals/rom the Court or Judge (ibid.)·t 

§ 56.-Petition for disch(lrge.- After one year from the date of 
an assignment or of the issuing of a writ of attachment, the Insol­
vent may apply for a discharge, by petition to the Superior Court. 
settin/!: forth therein that he has not obtained from the required 
proportion of the creditors, a consent to his dischar/!:e or a deed of 
composition and discharge, and that he has not been guilty of 
conduct amounting to a fraud under the Aet and consequently is 
entitled to it. 

Notice of this application (Form Q) ought to be first given in 
the manner provided for notice of application for confirmation of 
discharge (par. 10.) 

• " It seems that it is not in the discretionary power of tbe Conrt to 
refuse or suspeno tbe order of discbllrg~, when the bankrupt bas not 
been gnilty of conduct amounting to a frauo under tbis Act.-(See Ex 
parle Udall, re Mew, 6 I,. T. [N S.] 732. ch. on Appeal; Er. parte Glass 
and Elliot re Boswall, 6 L. T. [N.S.] 407.) 

" )Iuch the same effect as a refusal of a discharge has been obtained in 
England by an adjournment of a debtor's examinatiC'n, sine die. Where 
an Attorney was adjudicated a bankrupt as a bill broker, and on his 
final examination it appeared thllt he had lost large sums on horse racing, 
his examination was adjourneo sine die with a view to prevent bim 
obtaining his certificate. (Re Parsons, 6 L. T. [N.S.] 61, Bank. Irish.) 

It seems to have been the English practice to adjourn tbe last examin­
ation of a bankrupt sine die when be had heen guilty of an offence, but 
not such an offence as would justify an absolute refusal of an order of 
discharge, (Ex parte Grummett, 10 L. T. [N.S.] 680) ; but this decision 
was reversed by tbe chancellor in the same case on appeal, (Gl'llmmett 
VS. Grummett, 10 Jut (N.S., 738,), "here it was held that tbe adjourn­
ment of the last examination must be governed by tbe same rules as the 
granting of the order of discharge."-Mr. Edgur, p. 78, 79. 

t There is no appeal under the Statute from judgments of the Court 01' 

Judge,'see post § 50, noto·, p. 98,99. Under the common Statutory Law, 
iuch appeal lies to the Court of Review or to the Court of Queen's Bench, 
for, in all cases provided by the above sub-sections, judgments are ren­
dered Dot by t.he Judge, but I>y the Superior Court. (See ibid.) 
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Upon such application, any creditor may appear and oppose the 
granting of the discharge upon any ground upon which the con­
firmation of a discharge may be opposed, vide ante §54 (par. 11). 

The Court. after hearing the insolvent and the objecting creditors, 
and having examined the evidence adduced, may, at di~cretion, 
refuse or grant the discharge absolutely, conditionally or ~uspen­
sively, and such judgment is final, unless appealed from (par. 12). 

Every discharge or composition obtained by fraud or fraudu­
lent preference, or by evil practice, 'such as giving a note to pro­
cure a consent or composition, is null and void. 

§ 57. Death of the Insolvent.-The death of the Insolvent, 
pending the proceedings, does not suspend them j all his rights 
pass to his heirs, who succeed him (sec. 11, par. 15), but remain 
liable only as such heirs, according to our common law of suc­
cessIOn. 

Such are the privileges which the Statute grants to the Insolvent. 
It is readily perceived that they are as numerous and important 
as the unfortunate position of the Insolvent may permit. Every 
one, without doubt, will sanction the clause which provides that a 
majority in number of the creditors holding the three-fourtLs in 
value of the debts, we might almost say the totality of the credi­
tors, shall have the power of reserving to the Insolvent some 
means of subsistence j and the public will certainly have the 
opportunity to appreciate the equity of this liberal provision of 
the Act. 

It will also be seen with pleasure that the same majority has 
the power to discharge the Insolvent. A similar law, equally just 
and beneficial, has been long needed. Frequently the Insolvent was 
compelled to give up trade, beeause some of his miserable petty 
creditors, from obstinacy, revenge, or other unworthy motives, 
refused to cOlllply with the reasonable wish of th~ majority, and to 
concur in the almost unanimous consent to his discharge. 

We are happy to be able to adlllit these most important re­
forllls j on the other hand, wc cannot refrain from stigmatizing 
that which empowers the Court to grant a discharge, as contrary 
to equity and pernicious in its consequences. It seems that this 
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right to discharge ought at all times to lie solely with the majority 
of creditors, who are m()st interested therein, and who, knowing 
the IlIsn!l'cnt better than the Court, are morc capable to appre­
ciate tbe honesty :md good faith of the bankrupt. To throw the 
door;; of the Court House opcn to insolvent debtors to obtain their 
discharge, is, in OUl' opinion, un inducement held out to fraudu­
lent hankl'llpts, who, with the assistance of the furmalities and 
rigorous delays, and the favor of the Insolvent Act of lSLi-t, will 
never bo at a loss to find means to be victorious at the end. To 
them Illore than to the honest Insolvents, nothing would be so 
easy as to become bankrupts, and Illuny ones would foresee and 
contemplate the day of a~signment as a day of grace, a day of sal­
vation, when, as by enchantment, they shull soon after be freed 
frolll their just debts and delivered from the hands of their illJpor­
tuning creditors. 



x. 

APPEALS. 

§ [is. A.ppeal to the .Turlge.-Any party aggrieved by the 
award of the assignee, may appeal to the Judge by sumlli.ll-Y peti­
trOll :md one clear juridical day's notice thereof ,end upon the 
aosir'IJec and the opposite party within three days from the ,Lte of 
the conllllunication of "uch award to the contesting parti",; (sec. 
5, 'par. 13, and sec, 7, p,lr. 1); and after the examination of' the 
evidence, bouks, or proved extracts fWIll bonks, and of all other 
documents having relerence to the U1:.ttter in dispute, prodnced by 
the ""ic:nee upon presentation of the petition,* and after hearing 
the parties, the J Utlr'" confirms tbe award, or modifies it, or refers 
it back to the assignee ordering the taking of further evidence, by 
such order as will satisfy the el!ds of justice (sec. 7, par. I). 

§ 59. Appeul to the Courl of Rcvicw.-An appeal lirs to t.he 
Conrt of Hcview froll! any such order of the Judge by the appel­
lant makin" within eight d"ys thereof in the Prothonotary's office 
a deposit of $~O in ca,cs under $400, and of $411 if the case exceed 
$401) j 'and by filing abo an inscription and notice of revision, in 
accordance with the provisions of the ~7th and 28th Viet. chap. 
:m; sect. ~O-~!l (sec, 7, par. 7). 

§ GU. _lp]J<'ul to the Court of Queen's Bench.-An appeal also 

lies from such ol"ller of a Judge, rendered upon petition to 

reverse the award of an assignee, or from such judgment of the 
Court of Review, to the Court of Queen's Bench, providcu that, 

• The 8th Hule of Practice provides as follows :_H And in tbe Hent of 
an appeal, the A8signe~ shall make and certify a tr:tTI,cript from bis 
Register, of the proceedings before him in the matter appe,ll"d from. 
And be shall abo lIlake and certif,v R list of the documents composing 
such proceedings and R(lpertaining thereto, and shall annex such tran­
script and list 10 811('h documents with a strong paper or parcbment 
cover, before producing the record before the Judge, as required by the 

said Act." 
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within five days from the date of the order or judgment, the 
Appellant obtains the allowance of such appeal from the Judge on 
one clear day's previous notice to the opposite party; 2ndly, that 
within five days after such allowance, he gives before the Judge 
two sufficient securities that hc will duly prosecute such appeal, and 
pay all costs incurred by reason thereof by the respondent; 3rdly, 
that within the same delay, he causes to be served 1!pon the opposite 
party and upon the assignee, a petition in appeal setting forth 
the petition to the Judge, and his decision thereon, or the judgment 
of the Court of Review, as the case may be, and praying for its 
revision, with a notice of the day on which such petition is to be 
presented (sec. 7, par. 2 and 3); 4thly, that the petition in ap­
peal is presented on one of the first four days of the term next fol­
lowing the putting in of security and not afterwards (par. 4). 

On or before the day of the presentation of the petition, the 
assignee files in the office of the Court of Appeal, the papers and 
documents which have been previously produced befo~e the Judge, 
or the Court of Review, and therimpon the appeal is proceeded 
with and decided according to the ordinary practice of the Court 
of Queen's Bench (par. 45).* 

• Section 7, par. 1, declares that" there shall be an appeal to the 
Judge from tbe award of an assignee made under this Act, and there­
npon the" Judge may confirm sucll award, or modify it." Par. 2 adds 
tbat "if any of tbe parties to sucb appeal are dissatisfied with suel. 
order of tbe Judge, they may appeal from his judgment in Lower 
Canada to tbe Court of Queen's Bench j" and it is provided by p~r. 7 
that" any order of a judge made under any of the foregoing sub-sec­
tions," that is, every judgment upon an award by an assignee, "shall be 
subject to the Court of Review." In tllese sections, nor in any other part 
of the Act, is there any provision made for an appeal to the Court of 
Queen's Bench or the Court of Review from a judgment or order pro­
nounced by a Judge, except wben adjudicating upon the award of tbe 
assignep" Therefore, tbere is no appealuuder the Insolvent Act from a 
judgment upon a petition to quash a demand of assignment, a writ of 
attachment, or a petition to stay proceedings. 

Is tbere an appeal in sucb cases under our common Statutory Law? 
Section 23 of the Con. St., for Lower Canada, chap. 77, reads as follows: 
" An appeal sball lie to the Cour~ of Queen's Bench as a Court of 
Appeal and Error, from any judgment rendered by the Superior Court 



APPEALS. 99 

Such are the different appeals allowed to the parties disputing 
before the assignee. On this subject we have only one remark to 

make relating to the delays. 

for Lower Canada." Consequently, there is no appeal except from judg­
ments of the Superior Court. In order, therefore, to he able to appeal, 
the Judge's order pronounced in the first instance, as on a petition to 
quash, must be held to be eitber a judgment of the Superior Court or 
tantamount thereto. Proceedings in compulsory process, it is true, 
issue from and are returnable to the Superior Court, sect. 3, par. 6; sect. 
12, par. 4: but after the return, the jurisdiction of the Court seems to be 
at an end, and a ne,v and special jurisdiction, that of the Judge, to be 
substituted. It is to the Judge and not to the Court, that the Statute 
provides tbat petitions to quash or suspend are to be presented, sect. 3, 
par. 3, 4, 12, 15; and it is also before him that proceedings subsequent 
to the return shall be had, sect. 3, par. 13, 14, 20. From this stage, these 
various clauses seem to give jurisdiction to the Judge and not to the 
Court, while sect. 3, par. 6 and sect. 9, par. 6, 7, 10, 12, provide that the 
proceediugs therein pointed out, sball be bad exclusively before the 
Gourt and not before the Judge; and consequently, a judgment of a 
Judge in the former cases pronounced in open Superior Court and not in 
bankruptcy, or drawn up like ordinary judgments of the Courl, by saying 
"The Court having heard, &c." instead of "The Judge ha.ing, &c." would 
be null and void. Likewiile, at cummun law, a Judge's order is not a 
judgment of the Uuurt, u"leils in bUllw,and that the matter is before tbe 
court, and upou thiS ground tbe Court of Queen's Bencb has already 
Bent tbo litigants back to tbe Court below, each party paying his own 
costs, on appeals from judgments pronounced O:1t of term, at Aylmer; 
holdiug plainly that there was no jlldgment of the Court, but a simple 
order of a Judge, from wbich there is no appeal. Therefore, such orders 
of a Judge in bankruptcy as above referred to, are not judgments of the 
Court; and neither the Insolvent Act, nor the common law has provided 
for an appeal therefrom. This detect, the consequences of which cannot 
fail to be detrimental, has been felt oy the Legislature j and a remedy 
is BUO'O'ested by the Amendment Act now before the House, sect. 8, 
whic~o reads as follows: "The right of appeal granted by sub-section 
two of section seven of the said Act is hereby extended, and shall apply 
to any order of Judge m"ue upon any of the matters or things upon 
which he is authorized to adjudicate by the said Act." 

Since writing the foregoing, the question has been raised on the 23rd 
May, 1865, in the case of Johnston v. Kelly, and is still en dilibiri 

before the Court of Review, at Montreal. 
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Every possible delay is given to the Insolvent desiring to 
make an assignment; he is permitted to fix the date of the 
first lIIeetill~ at two months or at one month. Every notice 
by advertisement, even the lIIost insignificant, must be pub­
lished for at least two weeks; two months are allowed to 
file claims, and when at last the decisive moment has anived, 
that which must finally determine the claims of all the parties, 
wilen the question is to obtain the revision of rights frequently 
complicated and of great COil sequence, the legislator allows but 
three days to deliberate and to proceod at the same time. And 
then, moreover, why are eight days ~i\'eu in case of an appeal to 

the Court of Review, and only five in an Arpenl to the Court of 
Queen'8 Bench? DoubtJe,,,s, it is beCluse this last appeal is com­
paratively more important, both as regards costs and the prelimi­
nal'] formalities to be observed. 



XI. 

PROCEDURE GENERALLY. 

In the course of the foregoing chapters, thc reader must have 
observed the number of not.ice~, petitions and other proceedings of 
various kinds which may be adopted in'b:mkruptcy both in volun­
tary assignment and in compulsory liquidation. \Ve have already 
pointed out, in almost every in.,t:mcc, the numerOlls formalities 
relating thereto, even such us are ref[uired by section 11, the gene­
ral prodsiolls of which we shall now briefly notice, having already 
mentioned those which arc of special interest. 

U nlesB the contrary is specially pn·,,~ribed by the Act: 

§ 61. Notice.s of meetings of crcditol's.-All notices of meetings 
of creditors, and all public notices generally required to be gi nm 
by advertisement, mnst be published for two weeks in the CUllwZ" 
Gazette, and in one English and one French uewspaper,* iomed at. 
or nearest to the place where the proceedings are carried on; and 
in every case, they must also be addressed at the time" f the first 
advertisement thereof, posbge paid, to all the creditors and to all 
representatives of foreign creditors, within the Province (sec. 11). 

No special rule regulates any of the notices which lIlay be given 
to the creditors in the course of thc proceedings, and of which the 
Statute does not require advertisement. As regards such notices, 
they may be gi\'en within a reasonable time, by post, or at 
domicile, taking care to mcn tion the object thereofCsec. 4, par. 3 ; 
sec.l1, par. I). 

§ .62. J[ajority in number and in value.-All questions discussed 
at any meeting are deci.1ed by the majority in nUlllber and in 
value of the creditors for one hundred dollars and upwards; but 
if the majority in number do not agree with the majority in value, 
thJ meeting may be adjourned for a period of not less than fifteen 
days, of which adjournment notice by advertisement is to be given; 

• Under the Amendment Act before the House, s. ll, the publication 
of notices may be restricted to one language. 

H 
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and if the ndjourned meeting has the sallle result, the views of 
each section of the creditors are, in the form of resolutions, referred 
to the Jud~e who decides between them (sec. 11, par. ~). 

The difference between the value, at which collateral securities 
are ass limed by the assignee or retained by the creditor, ,wd the 
amount of his claim, or the value of a conditional claim, as 
settled or af!;reed to, is the amount for which he is entitled to vote 
at any meeting (sect. 5, par. 3, 4 and 5). 

§ G3. AffiJOl'ils.-Any affidavit may be made by the party 
interested, or by his agent having a personal knowledg~ of the 
lllutters therein _,tuted (sect. 11, par. S), and sworn to before a 
Justice of the Peace or a Commissioner (sect. 11, par. 5, 1~).* 

§ 64. ~Yolicc o/petition, ,h., &c.-One clear day's notice of any 
petition, motion or rule, is sufficient, if the party, to be served with 
the same, resides within fifteen miles of the place where the 
matter is pending; but if he resides at a greater distance, one 
extra day is allowed for each additional fifteen miles (par. 9.)t 

§ 65.-Servicc.-Every sef\'ice of petition, motion, rule, writ, 

• " All affidavits of indebtedness by a creditor, or by the clerk or agent 
of a creuitor, shall set forth the particulars and nature of the debt, with 
the same degree of certainty and precision as is requir~d in affidavits to 
hold to bail in civil process in the Courts of Lower Canada."-Rule of 
practice 13. 

t " No Demand, Petition or Application of which notice is required to 
be given, either by the provisions of the said Act or by an order of the 
Judge or Court, shall be heard until after such notice shall have been 
given, and due return thereof made and filed in the case." Rule 10. 

" Except where otherwise limited und provided by the said A.ct, and 
upon good calise shewn, the time for proCeeding after notice thereof has 
been giHn, may be enlarged by the Judge or Court whenever the rights 
of parties interested may seem to require it for the purpose of justice." 
Rule II. 

" Whenever a particular number of days is prescribed for the doing 
of an Act in Insolvency, the first and last day shall not be computed, 
nor any fractions of a day allowed j and when the last day shall fall 
upon a Sunday or Holiday, the time shall be enlarged to the next juridi, 
cal day."-Rule 12. 



PROCEDURE GENERALLY. 103 

warrant., or order, must be made according to the ordinary rules 
in Eimilar cases; and if the person, charged wit.h such service, is a 
sheriff or bailiff, he may make return of the same under his oath 
of office par. 11.) * 

~ 66.-lVitnesses.-Any person may be examined upon oath 
from time to time before the Judge, as to the e:.;tate of the Insol­
vent, upon an order given by the Judge upon petition without 
notice, settin~ forth satisfactory grounds (sect. 10, par. -1); and 
such witness is subject to all the proceedings and pen.I ties to 
which ordinary witnesses are liable. He lUay also, on his appli­
cation, be tu·d at the discretion of the Jud,Cjc (sec. 10, plr. 6,.t 

CU'"1lI.i"",:ons ""9"/oires and others for the examination of 
witnesses ma.y be issued by the Jl\dge in the same lUanner as 
by the Superior Court in ordinary cases. 

§ G7.-Purms.-The forms appended to the Act, or others 
equivalent, 1I1ust be used (sect. 11, par. 13). There is no special 
mode or form of proceedings; in all else,;, it is sufficient to state 
the facts in a plain, concise and ordinary language: everyallcgation 
is sufficiently set forth or l;velte", provided it is not of a nature to 
mislead or take by surprise the opposite party (ibid.) . 

• " All services of Writs, Rules, Notices, Warrants and proceedings in 
Lower Canada, except otherwise specially prescribed by tlle sltiJ Act, 
may be made by a bailiff of the Superior or Circuit Court, whose certifi­
cates of service shall be in the form required for service of pro cess in the 
said Courts; or hy nny literate person, who shall certify his service by 
his affidavit; and in either case, the manner, place and time of such s:~r­
vice, shall he described in words, and also the distance from the place 
of service to the place of proceedings". Rule l7. 

" A 11 services of Writs, Rules, Notices, Warrants or other proceeclings, 
shall be made between the hours of 8 a.m. and 7 p.m., unless otherwise 
directed by a Judge or Court upon good cause". Rule 18. 

t In a case of Worthington v. Tuylor, 10 Up. Can. LuwJournlll, p. 304, 
it has heen held by Mr. Justice Logie that under the ahove clause wit­
nesses, summoned to appear in ,irt:le of an order of the J u,ige, are 
bound neither to appear nor to be sworn, until their expenses are paid; 
but that tbe Insolvent himself cannot claim to he paid any expenses 
before giving bis evidence, and th"t he may be examined at any time, 
either before or after tbe meeting called for his public examination. 
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§ 68.-Rules of Practice, Tarfffs.-Rules of practice and a 
tariff of fees may be made, and altered or amended in the same 
manner as the Rules of Practice and Tariffs of Fees of the Superior 
Court. 

§ 69.-Authenticity 01 deeds, minutes, &c.-The deed of assign­
ment, or a notarial copy thereof, a copy of an order of the Judge 
appointing an official assignee or a duly certified extract from the 
minutes of a meeting of creditors, are prima: lacie evidence of 
their contents in all Courts, both civil and criminal. Furthermore, 
the extract of the minute of a meeting of creditors or of the 
Judge's order appointing an assignee, is prima lacie evidence of 
such appointment, and of the regltlarity 01 all proceedin.?s at 
the time thel'eof and antecedent thereto (sect. 2, par. 10; sect. 
4, par. 5; sect. 12, par. 7). 



XII. 

FRAUD. 

§ 70. Definition offraud, etc.-Chardon, Traite du Dol et de la 
Fraude, vol. 2, page 1, thus defines fraud: "the insidious art of 
defeating the law, with the appearance of submission to it; of vio­
lating obligations whilst appearing to fulfil them; and of deceiv­
ing, by apparent honesty, if not those whom they defraud, at least 
the courts to which they may have recourse. 

"Fraud, continues the same author, is always based upon and 
effected by deceit or dol; but less bold, it carries out its purposes 
in a different mauner. Deceit is confined to the person whose pro­
perty is either in part or in whole coveted, aud by the illusions 
which it bolds out, induces him to consent to his own spoliation. 
It is in the dark, on the contrary, and almost always unknown to 
its victim, that fraud lays its plots; the most active precaution 
cannot· guard against its snares, while ordinary vigilance affords 
protection against the aggressions of dol. Sometimes, however, the 
fraudulent party, availing himself of the passions or misfortune of 
him whom he endeavours to ruin, makes him a party to his guilt, 
the better to defeat the ends of justice." 

" It has always been, says l\Iasse, Droit Commercial, vol3, page 
249, <l,c., a matter of difficulty to legislators and jurisconsults to 
determine the effects of bankruptcy on previous transactions, actes 
anterie.ll's. Two systems have been tried: the one very absolute, 
extending back from the date of the failure to the moment that 
the Insolvent first became embarrassed, and holding that during 
the whole of that time the Insolvent is incompetent to act, de­
clares null and void his doings during that time as well as those 
subsequent to the bankruptcy; the other, while admitting that 
the transactions entered into immediately previous to the failure 
may not altogether be free from frand, which even then is some­
time presumed, does not set them aside except under special cir­
cumstances, and owing to their nature and effect. 

" Of these two systellls, the former had long prevailed, and was 
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adopted by the ancient Italianjurisconsults. Casaregis, and all the 
doctors of his time, held as null all acts of a trader on the eve of 
insolvency, and made no distinction between him and a bankrupt. 
But it Wa, ,oon felt that this system, so complete and simple, offer­
ing the advantage of a rule at once general, uniform and inflexible, 
yielding to no circumstances, but forcing circuDlstances to yield to 
it, was wrong in that whichcomtitutesits real merit; an,1 that the 
contrary 'ptelll, which did not interfere with acts anterior to bank­
ruptcy, l'XCl'pt when fraudulent and undcr special circumstances, 
although more difficult in its application, led to more e'luitable 
results." 

§ 71. Fraud at common !aw.-Until the passing of the In­
solvent Act, we were governed in this matter by the provisions of 
the Edict of Henry IY., i\1ay 1609, which declares all ti'ansfers, 
assignments, sales and donations of movables or immovables, made 
in fraud of creditors, eitber directly or indirectly, to be null and 
void, and of no effect. 

The Edict, therefore, does nothing more tban enunciate a general 
principle of tbe common law, which contains nothing special 
relating to bankruptcy, and which creditor.; may avail themselves 
of at all times, both in civil and commercial transactions. It is 
the principle laid down in the Roman law: Qua; frwIIZationis 
causa gesta aunt, cum eo qui fraudem non ig110 1'<'1' it, de his 
curatori vonoruln, t'cl (·i elli de I'll re actionem durr oportebit 
actiol/em dabo. Idque etiwn adversus ipsll1n qui froudem fecit 
servuvo, which gives the revocatory action, known as ActioPau/ialta, 
to every creditor who proves, 1st. That he was a creditor at tbe 
time the fraud was committed; 2nd. That tbe deed or contract 
attacked as fraudulent had been made by an Insolvent; 3rd. Tbat 
tbe third party was aware that he was an Insolvent; 4tb. That 
he was aggrieved or injured by tbe deed or contract. But there 
is nothing in tbese rules of public order and bonesty, adopted by 
all civilized nations, tbat presumes fraud; on tbe contrary, they all 
require complete proof of it, according to tbe old maxim: lajraude 
ne se prestlme pas, fraud is not presumable. 

§ 72. Fraudlcithin the Statute. - Our Legislature, like tbe 
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IcgiEhtures of other countries, has introduced provisions which 
are only the logical consequences of the principles of the COUllllon 
law; it has not altered, but merely completed it by layin,c; down, 
in cases of bankruptcy, certain presumptions amounting almost to 
evidence. The p'inciple of common law euables creditors to annul 
tl':lnsactionR that are fraudulent an,1 detrimental to their rights; the 
special principle of commercial law p!:tces all creditors 011 all 
equal footing, and prohibits every diminution in the estate of the 
Insolvent, as being an undue preference over the mass. From the 
comhillation of these two principles, the Legislature declares null 
or annulbble, as the case Illay be, all doings of the. debtor on the 
eve of his failure, sulJ\'crtinc; or tending to subvert equality. 

§ 7:1 . • Yullily "full/i'lllululn,! acts.-The Act, like the comlilon 
law, annuls all deeds and contracts whatsoever, Illade in fi-uutl (It' 

the creditors: "All contracts," says section 8, par. 3, "or CtlU­

veyanccs Illade, and acts done by a dehtor, with intent fl'Uuuulclitly 
to impede, uh,truct, or delay his creditors in their remedies 
against him, or with intent to defraud his creditors, or any of 
them, and so made, done, and intended with the knowle,lgc of the 
person contracting or actin,':?; with the debtor, and which have the 
effect of iIllpedin~, obstructill:'; or delayillg the crediturs in their 
remedies, or of injuring them, or any of them, are prohibited, und 
are null and void, notwith~t:.nding that such contracts, cOlIn'),­
ances, or acts bc in consiucralion or in contelllplatiun of mar­
riage." 

This clause, which defines fraud at COlllmon law, comprises lIot 
only the ordinary acts of life, but even those eontruds enlt'ITt! 
into in contemplation of marriage, alld so favorably luoked upon 
by our customary law. 

Xo one has to learn that, in our clap, fraud i:; 1I0t to be found 
alone in commercial circles, but also at the domestic fireside; and 
it i8 there that its evil~ are the most dallgerous. The Le,~i"latu're, by 
a provision at once mild and just, has endeavored to put a stop tll 
these abuses of the common law; and, without adopting the law 
of France, which deprives the wife of all her matrimonial rights, 
only declares them null in case of fraud. 
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§ '74. Presumptions of f/'l/ud.-It is not 'When there is evident 
proof of fraud that difficulties arise, but when there are only pre­
sumptions and probabilities of the bad faith of third parties, when 
the tradcr is not a notorions bankrupt, but merely on the eve of 
insolvency, that the law should afford protection to the creditors; 
and the Insolvent Act attempts this by holding certain general or 
special presumptions of fraud to be sufficient evidence. 

~ 75. G"lleral presumptions of fraud. - The general presump­
tions of fraud are defined in paragraph 1 :-" All contracts by 
which creditors are injured, obstructed, or delayed, made by a 
debtor unable to meet his engagements, and afterwards becoming 
an insolvent, with a person knowing such inability or having pro­
bable cause for believing such inability to exist, or after such 
inability is public and notorious, are presumed to be made 'With 
intent to defraud his creditors." 

'fhese words, public and notoriolls inability, cannot apply to 
the public notice of bankruptcy, given after the making of an 
,,:<si,,!:Ulllent, or the issuing of an attachment, since then the insol­
vent is dil'csted of the possession and admini"tration of his estate. 
])oe8 such inability date back to the notice for the pr~liwinary meet­
ing? It would appear to us that it ought to be reckoned from the 
time the trader became publicly insolvent, however anterior to the 
regular and formal declaration of insolvency, under the Statute. 

\r e cannot, moreover, refrain from pointing out this provision of 
the Act, as contrary to principles and detrimental in its con­
sequences. Under the clause in question, fraud is to be inferred 
from the supposed knowledge of public and notorious insolvency. 
Bnt that which is notorious in a city or portion of a city, is it 
equally so in another? Those who have frequent transactions 
with the Insolvent, will be presumed to be acquainted with his 
difficulties; but as to those who livc at a distance from him, or 
are en"gaged into another branch of trade, and have but few dealings 
with him, it will be easily seen that the law presuming them to 
have such knowledge, is ill·founded and arbitrary. Cannot they 
be deceived by appearances? No doubt they can show their good 
faith. But how is it to be proved? Can they have recourse to 
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witnesses to establish such a fact? Any evidence adduced would 
be limited to certain presumptions, more or less prob:lble, which 
would be always set aside by the more positive faet of notorious 
insolvency. It is for the Court, therefore, to weigh the circum­
stances. Prudence commands us to prefer a wise appreciation of 
the particulars of each case to a narrow and ingenious pre­
sumption.* 

Moreover, it is to be remarked that this presumption cannot 
apply to every ease where a third party has a real or supposed 
knowledge of the insolvency. If the contract has not had the 
effect to ii/jure, obstruct or dduy the creditors, it cannot be 
reputed fraudulent, even when the insolvency is public and 
notorious. It is evident, for instance, that contracts transferring 
either movable or immovable property for good and valid consid­
eration, cannot be governed by the same rules that apply to those 
that are injurious to the mass. ·What undue preference have the 
creditors ill such a case to complain of? Do they not find in the 
Insolvent's estate an equivalent to that which has been removed? 
There is no recourse against acts of this kind, even if they took 
place on the very eve of assignment or attachment. It would be 
useless to urge that the Insolvent had made away with the 
equivalent received; he could have equally disl"Jsd of' what he 
gave in return. Finally, the good faith of the third party is sut: 
ficiently apparent from the regularity of the trans::ctimf, and C'Ill­

not be affected by the secret intent of' the debtor. Such has been 
always the opinion of jurists, even in those remote times when 
jurisconsults entertained rigorous and narrow views relative to pre­
sumptions. It is well understood, however, that such contracts 
are annuli able, in so til' as they are injurious to the creclitors, who 
have a right to take possession of the property disposed of, on the 
full payment of indemnity to the bona fide third party so 
dispossessed. 

Such are the unlimited presumptions of fraud recognized by the 

• We are surprised to find Mr. Abbott, who at page 52 acknowledges 
the insufficiency of the words public and notorious insolrency .. introducing 
them in the first sub-section of section 8, page 54. 
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Statute. Let us now pass to those that are confined to a par­
ticular time. 

§ 76. Parlicular presllmptions of/I'll 11<1. O,.,!/Ililous crmtrlfcts 
withill the three months. At COlllmon I.aw, every gratuitous con­
tract made by nn Insolvent is held to be fraudulent; but the Insol­
vent Act has' gone farther by presuming- fraudulent, "all.:':Tatuitous 
contructs or conveyances, or contracts or conveyances without con­
sideration, or with a merely nominal consideration, made by a 
debtor afterwards becoming an insoh'ent, with or to any person 
whomsoever, within three months next preceding the date of' the 
"";).!'llment or of the issue of the writ of attachment in com­
pulsory liquidation." 

In order to prove that a gratuitous contract was entered into 
in fraud of the creditors, it i, sufficieut to establish the datt' at 
which it w;" madc; for if made \yithin the three months imme­
diately prccedin~ the ;,"ignment or attachment., it is null and of 
no ctlect, no matter "'hat may have been the Insolvent's pr"iti"ll 
at the time, or ill whomsoever behalf it \vas so made. The Statute 
makes no exccption; whence the inference that donations by 
lll:;rriag<' cOlltr,lCt, come within the same rule. 

It Wlluld be said to be ri~"rnus th;lt a trader cannot settle UP"'l 
his wife any permanent and irrevocable advantage, It may be 
rigorous, but snch rigor is easily accounted for, by the insolvency 
occurring within the three months. XO doubt, women are entitled 
to help and protection fl'om the legislator; on the other han,1. COUl­

merce must be protected; and the ;-O;t:Jtute annulling all such 
gratuitous gifts and donations has done nothing more than to 
recognize the well-known principle of law and equity, you sh,dl 
not grow rich at your ncighbur's 0pel/sl'. 

~ 77. ('"II"lrml security 1I"IIh in Ih" thirty ,7,r.'ls. From the 
principle that every gratuitous contract is reputed fraudulent, 
flow lllallY cflll""luenc,''', so nil' pointed out by t.he lettcr of' the 
law it"clf, aull ollll'I" by sound logic. The ll':.:i,lator has rightly 
assilllilated to !,!ratuitous contracts or without consideration, any 
sale, Lll'l'u,ii, pledge or transfer Illade within the thirty days 
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before the execution of a deed of assigllment, or the issuiwg of a 
writ of attachment, by way of security for payment, or by way of 
payment, to any creditor, whereby such creditor obbins or will 
obtain an unjust preference over the other creditors, and such 
sales, pledges, etc., are annullable. If any consideration Was given 
for such security or pledge, &c., the creditor is eutitled, under 
par. ~, to be indemnified therefor. It is but ju.<t that the crditor 
so paid or secured should return to the mass of the c.,tate, goods 
withdrawn therefrom under circumstances at le;;"t suspicious, and 
by which his pOEition is improved, to th~ detriment of the creditors 
generally. As to the above preferences, made within the thirty 
days, fraud is presumed without I,roof that the cn,elit"r had 
knowledge of the difficulties or intent of the debtor. They are 
prohibited and declared annullable by paragraph 4, as cOI"tituting 
a gratuitous alienation, as all other such preferences cnlC'I'(',J in 
contemplation of insolvency, that is to say, with a l:i"w of an 
inevitable bankruptcy, however anteriorly granted. 

§ 78. Payment withill the thirly r/"!ls-Compensalion or set 
off. It follows from the same principle, and for the sa'lIe reasons 
that equality should exist between all the creditors, that every 
payment made within the thirty days before the assi~ Ilment or the 
attachment, by a debtor unable to Dlcet his ('lIgagclllvnts in full, 
to a person knowing such inability, or having probablc cause for 
believing the same to cxist, is null· and void, (par. 5); and th"t 
also every transfer made within the same time and under similar 
circumstances with a view to compensate or set off is abo null and 
void (p:tr. 6); but if any valne was given for such payment or 
transfer, the same must be restored to the creditor. 

§ 79. Pa.'j1llent in good}tith. But the same is not to be said 
of payment made in good faith and in the nrllinary way of' business. 
" A creditor, remarks Jousse, who in good faith received from his 
debtor the amount due him, cannot. be c~J1led by the otlier 
creditors to account, even if such payment was made on the eve 
of insolvency; because such creditor receivps only what legitillwtely 
belongs to him, and he cannot be suspected of fraud, as is the case 
in transfers made within the prohibited tlelay. 'roubeau, in his 
Insliltltions (/ullsulail'es, ed. 3, tit. U, ch. 3, page 730, is of the 
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same opmlOn; and he holds that a payment by a debtor to a 
creditor within the prohibited delay is good and valid, and cannot 
be set aside by anot~er creditor, provided at the time of such pay­
ment the trader was still carrying on business, and that the insol­
vency ,,'as not publicly known. He quotes several authorities in 
support of his opinion, and amongst others an arret of the 9th of 
June, 1578. 

" It is also the opinion of Savary in his Pareres (Pareres 39, 
page 30I,ed. 1749), where he lays down as a settled principle 
relative to bills of exchang~ and promissory notes matured and paid 
in spec;e, on the very eve of insolvency, that those so paid cannot 
be compelled to refund to the estate, and that such payments can 
never be reputed fraudulent." 

Our lc;,;islation is, in this respect, entirely similar to the 
doctrine of these commentators, and is, we might say, merely the 
confirmation thereof. In fact, sect. 8, par. 5, reputes as null only 
those payments made to a creditor in bad faith. So if the trader, 
who afterwards becomes insolveut, was carrying on business at the 
time of the payment, if his insolvency was not notorious, nor even 
suspectecl, if, in a word, the creditor was in good faith, the payments 
made to him on the cve of insolvency are good and valid, and 
the creditors cannot interfere with them. As to payments 
made before the thirty days, they cannot be reputed fraudulent on 
the pretence that the creditor llad probable cause to suspect thc 
bad state of the debtor's affairs. Paragraph 1 has no application 
here; it refers only to cOlltracts. 

§ 80. Payment of debts Ilnduc. 1'he contrary is to be said of 
debts not yet due and paid shortly previous to .the date of insol­
vency. It is easy to discover in such a case the characteristics of 
undue preference, because a dejA not yet due is not exigible, qui 
a tame ne do;t l·ien. It is only just, therefore, that such a pay­
ment should be reputed as, null, and that the party so paid should 
be accountable to the remainder of the creditors. The Statute 
has no formal provision on this point, but it is easily inferred from 
its various clauses, and such is the opinion of both the ancient and 
modern writers. 
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§ 81. Bonafide onerous contracts within the thirty days ann1l1-
lable. Finally. trom the same principle that every gratuikms 
appropriation should be retnrned to the mass of the estate, follow 
the provisions of paragraph 3, declaring that all onerons contracts, 
by which the creditors are injured, entered into before the insol­
vency was publicly known, but within thirty days from the assign­
ment or attachment, although in good faith, are not null pleno 
jure, but are annullable, on condition that the third party be 
indemnified by the creditors. Such onerous contracts must be 
considered as gratuitous for the difference in the commodities 
exchanged. 

§ 82. ~lIfortgage for value receive,l. A question here arises 
that will not fail to present itself in practice. Pledge, mortgage 
and transfer for previously existing debts are prohibited by the 
Act as conferring an undue preference; but are they also null, 
when given for cjlsh value? IV e have already seen that trans­
actions for adequate consideration, are not reputed frauduleut, 
even if the third party were aware of the insolvcncy of the debtor. 
A mortgage given for an adequate consideration, at thc time it 
was given, cannot confer an undue preference. If the estate is 
lesscned by such mortgage, it is on the other hand increased by an 
amount not only equal, but sometimes more, by the funds 
advanced during the debtor's embarassments, and which oftentimes 
tend to save him from ruin. Renouard, TmiU des F"illites, vol. 
1, p. 36u, thus expresses himself: " As regards mortgages granted 
or contracted within the ten days* that precede insolvency, the same 
reasons do not exist. In the first place, we do not understand how 
the law, sanctioning the alienation of immovables, could consistently 
invalidate a mortgage, a partial alienation of real property. The 
characteristic 01" a gratuitous donation does not exist; because the 
consideration given for such mortgage increases the estate. We 
may also add that, were merchants unable to give a valid mortgage, 
their real estate would become worthless in their hands. It is the 
want of funds that compels a party to borrow; the possibility of 
bankruptcy would naturally occur to the minds of those to whom 

• The delays prescrihed hy the Code are ten days and not thirty. 
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he would apply. Were money-lenders aware that in case of bank­
ruplt·y they would lose their recourse, they would not lend, or they 
woul,l not transact, except on onerous conditions. A loan on 
immovables, properly and reasonably mude, is an act that may 
prevent a failure, and the legislator has no reason to apprehend 
evil conFL"lucnccs therefrom. The general principle that contracts 
are annullable for fraud, offers a sufficient guarantee against 
abuses that may occur in particular cases." 

~~:3. i?('(lis/l'lltioll ,cit/lin the ten du,/-<.-The Act contains no 

Pr~\'i,i(ln ;elatin" to the reo'istration ;f 1ll0rt~iI~es immediately u L'I ,_, ~J 

before a failure. But by the Registry Ordonnance C. S. L. C., 
chap. :n, s. 7, such registration 7i!"de within the ten dO.'/s !text 

lJ':li)re the bUIl/,'J'IIptcy of the debtor is of no a\'uil. The word 
balllm'ptry means the public and notorious insolvency of the debt­
or, and Bot merely the appointment of the assignee. * 

~\Ieh are, in a word, the nullities pointed out by our Statute, and 
to be truthful, we must admit that with the exception of the 
wording, they are borrowed from the French Law. Presulliptious 
of fraud under the code extend to the ten days next before bank­
ruptcy, and the date of the failure is determined by the judg­
ment of the court, Jllgement decl(()'ot(f. Under our bankrupt 
system, a fraudulent debtor can always evade the law, by retard­
ing the date of the assignment or the appointment of an official 
assi:!llee, and so bring his transactions under the operation of the 
comlllon law. The Statute, therefore, should have, like the French 
Code, extended the presumptions of fraud to the ten or thirty days 

t This law prohibits the registration of mortgages within the ten days 
next before bankruptcy, even wheu the cause of such mortgages is anterior 
thereto or for cash. It rationally follows thltt no mortgage whatever 
can be registered or be available within the ten days. 8uch a provision 
is manifestly unjnst, and deprives the insolvent of the means of over­
coming his embarrassments, as is ably stated by Rellouard in his 
remarks we have already quoted. In such" case, every idea of fraud 
and collusion disappeals ; the caus~ of the mortgage was legitimate and 
just; why, therefore, prevent its having full effect? It is, it may be urged, 
to place all the creditors upon a foot of equality. But tn be logical, 
every preference and privilege should be done away with: all mortgages, 
both old and recent, and all rights legitimately acquired, set aside. 
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preYious to the real insolvency, no matter when said insoh'ency 
was rendered publicly known. In the particular c"""s, however. 
that lllay be met with in practice, too much attention cannot be 
given to the ancient and modcrn commentators, such a,; Jousse, 
Bornier, t'avary, Pardessus, Locre, Renouard, ;\Ia",; and others, 
who have thoroughly studied questions and presumptions of fraud, 
with that skill and ability peculiar to the Frcnch legi,ts. 

~ S+. Rel'ocn/or.'} action.-The Act, as also the common law, 
affords a remedy to have those nullities declare,1, and tbe alllount 
dis:tppropriaku returncd to the mass of the estate. Such ft'lltetly 

i.; the ""/"()cn/"I"Y action to be institute,1 lJl'fore our onlinary tribu­
nals. 

By whom and against whom can such nullities be invoked? 
Locre, Esprit dn Comllluce, vol. 3, p. lOS, has thorougbly di>,cussed 
the ,tl'l'stion and his remarks will not be without interest in this 
conllection. "Three classes of persons are interested in thc contract 
-the insolvent, thc party with whom he contracted, and thc cre­
ditors. 

" If both kinds of nullities were absolute, they could be urged 
by all these persons; but as they are created in favor of the cre­
ditors only, they alone can avail themselves thereof. Thence follows 
that the in-olvent and those with whom he contracted are always 
liable both to the creditors and themselves. 

" Thus, the insolvent who has made a donation of real property 
will not be allowcd to conceal it under the pretcnse that it was 
made within the delay prohibited by law. The same is to be said 
of an insolvent who gave a lllortgage or licn upon his estate within 
the same period. 

" Thus, also, a purchaser of an immovable who rep;rets his 
bargain, is not allowed to repudiate it on the ground that it was 
made in fraud of creditors. 

" Thus, finally, a creditor who has already compounded with his 
debtor, will not be permitted to return the amount received, in 
order to rank on the estate, unless agreed to by the debtor and 
his creditors. He ceased thereby to be a creditor, and cm no longer 
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urge such a nullity. Furthermore, no one can avail himself of his 
own fraud. 

" ~'o long as the creditors are silent, every previous act, hmvever 
fraudulent, must be reputed valid. Nullities belong to them, and 
it is for them alone to urge them or not. It may be to their in terest 
to leave things as they are, as is instanced by the example already 
quoted of a payment by anticipation. 

" It is also to be observed that thc creditors' rights are transfer­
red to their heirs or representatives, and that the debtor's represen­
tatives enjoy no greater rights than he did. 

" Now, against whom can such nullities be invoked? 
"'Ye do not here speak of that semi-nullity that concerns the 

insolvent alone, and that does not affect third parties, but of that 
nullity which destroys the contract and may be invoked against 
all parti es. 

"Can such nullity be urged against those only who have 
participated in the fraud, or against those also who have not so 
participated, but have been benefitted by the contract? 

"Law has always grown a widc line of demarcation betweeu 
him who contests only with a view of avoiding loss, de damno 
vitando, and him who contests with a view to profit, de illero 

captundo. 
"The advantages of a third party in good faith are always to 

be preferred to the interests of the creditors, when the setting 
aside of the contract would be injurious to him. 

" The interests of the creditors should be consulted, when the 
third party aims at profit." 

We have nothing to add to these remarks, except to state that 
the assignee can bring the revocatory action, as it is especially 
provided for by the 8th section, par. 4. 

Is there any time prescribed for the bringing of such revocatory 
action? According to the Roman law, actio pauliana must be 
brought within a year from the date of the contract. It is but 
just to restrict such an action within narrow bounds, in order to 
do away as soon as possible with the suspicion of fraud, and to 
give stability to transactions. However, the legislator is silent 
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on this point; he felt, without doubt, that so soon as the assignee 
discovers fraud, he will immediately adopt proceedings. 

§ 85. Action en declaration de fraude. Under the Act, 
action for fraud can be instituted not only against thir. I parties. 
It also gives an extraordinary remedy, viz: imprisonment or 
cOlltruinte par corps for fraud in certain cases. Imprison­
ment lies against a trader, who, knowing his embarrassments, 
fraudulently procures goods or money on credit, or who, under 
false pretences, obtains a delay for the payment of goods or monies 
advanced on credit. Such fraud has appeared to the legislator to 
be more odious than undue preference; and he provides that the 
guilty party be imprisoned for a period not exceeding two years, 
unless the debt and costs be sooner paid (sect. 8, par. 7). Such 
imprisonment is obtained by civil suit before the ordinary tribunals, 
allec;in~ the debt and fraud, and praying that the defendant be 
declared guilty of fraud and condemned to be illlprisoned, unless 
the sum claimed be sooner paid, in virtue of the statute ill 8U h a 
case made and provided.* 

It is not only under the Insolvent Act that a trader so guilty 
can be submitted to corporal punishment. The criminal laws 6f 
the country have also provided therefor, and may be invoked at the 
will of the party aggrieved. The 73rd section, chap. 92 of the Con­
solidated StJ.tutes of Canada provides as follows :-" If any person 
obtains any property whatever, with intent to defraud, such of­
fender shall be guilty of a misdemeanor, and shall be imprisoned 
for any period not exceeding two years, with or without hard 
labour." 

• It may be here asked whether a woman, marchande publiqup, (trader) 
is also intended by sllch provision? The Insolvent Act has m .• de no ex­
ception. Nevertheless, for reasons that can be referred to in an article 
published in the Revue Canadienne, vol. 2, p. 87-94, it would appear to 
us that It woman cannot be liable to imprisonment under the Insolvent 
Act, and that the exemption granted her by the Common Statutory Law 
should here hold good. It is not the first time that this privilege has 
been questioned under enactments granting contrainte par corps without 
distinction. It has been questioned under the Statute regulating foUe 
.nchere, but was declared to exist by Mr. Justice Loranger, at Sorel, on 

I 
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§ 86. Effects of fraud as to the Insolvent. Fraud under the 
Statute authorises,-

1 ° Attachment and compulsory liquidation (sect. 3) ; 
2° Opposition to the discharge of the insolvent (sect. 9, par. 6, 

7 and 11); 
3° Opposition to the allowance (sect. 5, par. 8) ; 
40 The annulling of the discharge granted to the insolvent (sect. 

5, par. 8); 
5° The revocatory action. 
Ih,rc ends the chapter upon fraud, as defined and punished by 

the Act; and we cannot but admit that it is incomplete-altogether 
favorable to the debtor and detrimental to the creditor. 

We first say incoml,lete. No one has to learn the valUG~ of the 
insolvent's books of account, and their importance ill case 01' bank­
ruptcy. It is from such books that the guardian makes up the 
inventory to be submitted to court; it is by them that the as­
signee verifie<; claims, prepares and reserves di\'idend~ ; it is partly 
from the insolvent's books that he decides contestations of divi-

the 16th November, 1864, in the case of tbe School Commissioners fur the 
Tott'n of Sorci vs. Crebussa and Dame Jlfary WaLker, adj. ct mise en 
cau'e. Its existence became also a qnestion under tbe Ordonnance 
de ~Ioulin8 and some other French ordonnances. For a certain time , 
the silence of tbe legislator upon the pain t was construed in to a tacit, 
abrogation of tbe common law, which until then had exempted a woman 
from imprisonment for auy civil came. Tbe matter first divided 
jurisconsults, and as reported by one of them, arrets (decisions) followed 
unfavourable to such exempt.ion. ,Soon after, however, the contrary 
opinion gained strength and was finally adopted by the majority of the 
commentRtors, and sanctioned by numerous judgments of the highest 
courts in Paris. Ever since, neither under the Code, nor under the old 
law, which is onr common law, has any attempt been made to introduce 
" differen t doctrine, from the fact tbat the law declaring contrainte par 
corps, made no reserve whatever. As is ably laid down by the eminent 
jurisconsnlt, Troplong, (Contraintepar Corps, page 237,) "this exemption 
is nniversal in civil matters; it survives all subsequent enactments intro­
ducing comrainte par corps, and which do not specially except women; 
there i8 al ways an exception de jure, virtual and implied, that can only 
be 8et aside by express provisions." 
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dend,; it is, in a word, the merchant's books that reveal his 
business, his liabilities and assets, the cause of his failure, and 
make known his general transactions and his real p,,,ition; and, 
strange to say! the non-production of such books or the irregular 
keepin~ thereof, only enables the creditors to oppose the insolvent's 
discharge. It is evident t'.lat such punishment is insuffieient, and 
affords uo guarantee to the creditors. It a\'ails them little that 
the insolvent be not discharged, if he has deprived them with im­
punity of a large portion of his estate, and that no clue can be had 
tl:!ereto in his books. It is obvious that the ::;tatutc should h"vc 
a"l>anle,l a heavier penalty for the non-production of books allll the 
irre:c;ular keeping th'creof. Such omi",ion should be reputed ab 
fraudulent. The same should be said of the want of giving a satis­
factory account of deficicncieB.. It often happens that a trader 
assigns no reasonable cause for his failure, and endeavours to con­
ceal fraud which the creditors have reason to suspect, but are un­
able to prove. Such defects in the books and in the state men ts of 
the insolvents, especially where no explanation i,s gi\'en, should here 
induce the legislator to infer a presumption of fraud. 

We say, in the second place, that the prudsions of the "\ct 
respecting fraud are altogether in favor of the debtor and not 
of the creditlJr; and in this respect the legislator is thoroughly 
consistent with the general dispositions of the Act. It is not diffi· 
cult to conceive that, in our day~, thc nullity of fraudulent contr:lcts 
is an insufficient barrier against fraudulent transactions. Such 
nullity affects the third party more than it does the insolvent. 
Even were his fraudulent attempt un;lvailable, he has nothing to 
lose; for were the property so disposed of to remain in his hands, 
it would fall into the mass of the estate. The apprehension that 
he will not obtain his discharge is not sufficicnt to prevent him 
from carrying out his designs; for, after all, what would be the 
benefit of a discharge that will not afford the means to start a busi­
ness, where the fraudulen t appropriatio~ would. Moreover, he would 
flatter himself that his unworthy conduct would not become known 
and that, finally, through the influence of his friends and his priYi~ 
leged creditors, he would evade the severity of the law. All these 

, motives are, therefore, insufficient. To prevent fraud it is not suf-
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ficient to define it, but, to punish it according to the exigencies of 
circumst.ances. Fraud ought to be looked upon as a misdemeanor 
and criminally punished, as it is considered by the French Code, 
the Imperial Act of 1861, and various laws in force in Europe and 
America. What I a party is put on his trial for the smallest lar­
ceny, and a trader, no doubt because he has failed, can appropriate 
with impunity a large amount of goods belonging to his creditors! 
Moreover, why only consider as criminal the act of a trader fraudu­
lently obtaining goods or monies on credit? No matter under what 
shape or in what manner fraud is perpetrated, is it not always 
odious and injurious? It is obvious that in all those respects, our 
laws afford neither justice, equality, protection or consistenc.v. It 
is astonishing that our Statute, which grants the discharge of the 
insolvent, and thcreby gives a further incentive to fraud, has not 
also extended protection to the creditors by allowing them a re­
course to imprison men t (con traill Ie pa]" corps) to com pel the insolven t 
to be at least honest. Right and necessity compel us to recognise 
such eucroachments on personal liberty. To use the elorjuent 
wordsof Troplong, they are nece8sary to deter the fraudulent debtor, 
to protect public order and individual rights to property. Ce droit 
de coaction sur la liberte, par ses dures contrailltes, est U11 effroi 
nece.ssai1·e pour Ie debiteur frauduleux, une sauvfgaJ·de publique, 
une garantie du credit et dt la propriete. 
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PARTNERSHIPS. 

§ 87. Insolvency of firms. It is an elementary principle that 
unincorporated firms enjoy the same privileges and advantages as 
private individuals, and arc governed by the same general rules. 
Whence it follows that they can declare themselves and be declared 
insolvents. Such is the provision of section 12, par. 5. 

The deed of assignment being extraordinary, and, we might say, 
judiciary, ,hould be agreed to and signed by all the partners. No­
thing, however, can prevent an individual partner from signing the 
deed, leaving to the creditors their extraordinary recourse against 
the partner who so refused, either by attachment or by capias ad 

respondendum, as the exigencies of the case may require. 
The failure of one of the partners dissolves the co-partnership 

and vests the assignee with all his interests therein. 

§ 88. Distribution of the p'lrtnership es/atc.-A t common law, 
the creditors of the partnership and the partners individually are 
often confounded. " We would fall into a grave error, says Trop­
long, in his Contrat de Societe, i'o. 863, page 349, if we imagine 
that, by reciprocity, the creditors of the firm, who are at the ,ame 
time creditors of the partn~rs individually in consequence of the 
necessary falling of the debts of the firm upon the indivilluals of 
the partnership, should be superseded upon tiJeir estate by their 
individual creditors, and be referred to exercise their rights upon 
the estate of the firm. I cannot account for i\I. Duranton's doubts 
upon a question so simple and so evident. The credi tor~ of the 
partnership have upon the individual property of the partners 
equal rights with all the other creditors. Their recourse is di­
rect and primary. This recourse cannot be modified by prclillli­
Illlry di"positions of the estate of the firm, nor avoided by prefer­
ences. This has been clearly understood by M Duvergier." 

These principles were not always equitable in their application; 
for if it be true that the creditors of the firm were at the same 
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time creditors of the partners individually, it was equally admitted 
thlt the creditors of the individual partners were not so of the firm; 
and in allowin~ the former to rank with the latter, was to dimi­
uish the security of the iudi vidual creditors, who had just as 
mucll interL';.t as the others in beinf!paid; and since the year 1859, 
by the :2:2nd Viet. c. 4, our legislature has departed from the com­
mon law rule and established a new order of distribution, more con­
fOrlnable to equity and fJ,vorable to tlie interests of the individual 
creditors, as foll,,11's: 10. the proceeds of the estate of the firm are 
applied to the payment of its debts in the first place, and ;-L'condly 
to the paYlllent of those of the partners individually; :20. the I,ro­
ceeds of the e,tate of the partners individually are applied firstly 
to the pflyment of their individual debts, and afterwards to the 
p:tyment of theil· partnership debts (C. S. L. C.ch.li5 sect 6.) 
'fhis order is adopted by the Insolvent Act; sect 5 par 7. 

§ 89. PurtnCl"ship liablefor thPji'ifltd of anyone of its numbers. 
It is evident that the fraudulent act of one of the partners, consi­
dered as a sufficient ground for the issuing of the Sf/isi(~ arret, or the 
annulling of an opposition tothe cli"charge or ofafraudulentcontract 
or preference, should always be held to be the act of the firm, from 
thc moment that it diminishes the ,ecurity of the creditors ancl 
that the firm profits by the transaction; but it is impossible to 
hold the copartner responsible and liable to be arrested, cOlltraigna­
Me prlr corps, for the personal fraud committed in violation of sec­
tion 8, part 7. The Act provides that he shall expiate personally, 
by imprisonment, the fraud of his copartner, who fraudulently 
obtains for the firm merchandise or money on credit, unless he 
proves himself to h'll'e been ign'mmt of the incllrring and of the 
intcntion to i1!CIlr such d"IJt.* In our opinion this clause is en­
tirely arbitrary, to say the least of it. The Statute here presumes 
fraud, as it docs in certain acts indicating insolvency. It pro­
vides, nevertheless, for the rights of third parties in good faith. 
Upon the simple question of annulling a fraudulent contract, it 
throws the burden of proof upon the plaintiff and not 

• The French version has the disjunctive" or" instead of the conjunc­
tive "and" to be found in the English one. 
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upon the defendant; and when the liberty of the trader is at 
stake, a simple presumptiou suffices: and what presumption? 
Merely that resulting from the knowledge of the debt; as if first 
of all, the knowledge of the insolvency of the firm by the 
copartner at the time the debt was contracted, should not be the sign 
and essential mark of connivance and partnership, the only eyidence 
of the fraud common to ali the p:ll'tners, whether parties to the 
transaction or not. Eyery one will admit that then, but then 
only, all the copartneri' should be equally punished. But when 
the fraud is committed by ~ne of the firm without the know­
!edge of his copartner, it i, impossible tn punish them all equally, 
in default of proof on the part of the innocent one. The partner, 
party to the fraudulent transation, can only be convicted upon the 
fullest evidence of its guilt, whilst the absent partner is bound to 
establish his innocence, his iguorance of the deot lind (if the illtrn­
tion of his copartner. But how is this proof to be made? ·Who 
can prove a negative? The thing is contrary to all established 
rules of evidence, absolutely impossible. Suppose even we presume 
that the debt has been contracted with the knowledge of the co­
partner, are we thence to infer that he is an aCCOlll plice of the 
fraud. May he not have been ignorant of the insolvency of the 
firm-a fact the knowledge of which is essential to the guilt of the 
contracting partner. Again, this provision of the Act works an 
evident injustice amI is an open viobtion of the ri~llts of the 
citizen. 

§ 90. Bankruptcy of one of thememocrs oft:Lfinn operates a dis­
solution then";: The paragraph 10 of the 4th section enacts as fol­
lows: If a partner in an unincorporated traIling Company or co-part­
nership, becomes insolvent within the meaning of this Act, and 
an assignee is appointed to the estate of such insolvent, the a"ip:nee 
shall have all the rights of action und remedies a~ainst the other 
partners in such Company or co-partnership, which any partner 
could have or exercise by law against his co-partners after the dis­
solntion of the firm; and may avail himself of such rights of ac­
tion and remedies, as if such co-partnership or Company had ex­
pired by efflux of time." 
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To dissolve a commercial partnership in virtue of this provision, 
it is necessary that two conditions concur: 1 st. That the partner 
be insolvent; 2nd, that an assignee should have been named, 
either in yoluntary liquidation or under compulsory process. 
The consequences of the introduction of this new rule will 
be numcwus and of great importance for commerce. Every 
one knows thc abuses that r(';;ultcd from commercial firms 
formed by insoh'cnt parties. At once thcy put themselves beyond 
the rea{;h of suit and seizure. Proof of the fraud, when met by 
oppositions, was the only rcsource of the creditor who all110st 
always failed, if he dared to undertake the contestation and risk 
the costs of it. The consequence was that such partnerships were 
together with seperatio71s de biens, separations of property, the 
great plague of commerce. By the clause of the Act just referred to, 
in future, the assignee will have a right to demand from the co­
partners the portion of the insolvent partner, and even to sue for 
all that belongs to him, as in case of dissolution of the partnership 
by the expiration of time. The fraudulent bankrupt will still 
discover, without doubt, the means of braving and evading the law; 
he will arrange matters in such ways that nothing or next to no­
thing will be coming to him by the accounts of the firm, and it 
will remain only to the areditors to contest them upon the 
ground of fraud. It will be for the courts to act rigorously in 
these cases, to ensure the execution of the law. 

It is not just, however, to assimilate, as the clause of the Act 
does, to this bankrupt in bad faith, the partner who, during the 
partnership, has contracted personal debts which he is unable to 
meet. In his case there is not even presumed fraud on the part 
of the firm; there is no conversion of the estate, nor any change of 
name; it is always the same person with the same rights; and if 
the merchant finds himself the dupe of the confidence which he 
has put in the individual solvency of the co-partner, he must 
blame his imprudence and not the partnership of which he has 
always been part. 

It is still more dangerous to give retroactive effect of the law 
and to strike at once future pctrtnerships and those which have 
existed for yeard. If commercial partnerships, in which there may 
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be a member personally insolvent, are bound to dissolve, as may be 
required under this Act, well-established houses would be troubled 
and even overthrown, to the great detriment of commerce in gene­
ral. In a word, it is right, as everyone admits, to condemn the 
bankrupt who fraudulently forms a partnership, but it would be 
very wrong to trouble, without sufficient cause, partnerships formed 
and conducted with good faith. 



XIV. 

]\JARRIEl> WO)iEN. 

§ 91.-Notice Of actioll of sep"rrttion.-An abundant source of 
fraud is f'l'paration of property, ""l'fll'fltion de biens-which an in­
solvent in bad faith often demands by and in the name of his 
wife, with the inteution of transferring his movable property to 
her and continuing business in her name; and it is to be feared 
that the;;e demands may become still more numerous in conse­
queuce of that clause of the Act, which dissolves the partnerships 
fortllel! by an insolvent to evade his creditors, The In,t resource, 
then, will be to trust his lot to his wife and to obtain, at all events, 
a serar"tion of property. It is to be hoped that our tribunals 
will lay a heavy hand on these demands almost always taken, uot 
to save matrilllonial rights, which have no existence, but with the 
desi)!;n c(lne"rtcd and allllost avowed of transferring to the wife the 
goods of the community, and consequently defrauding the credi­
tors. Dc"idcs, the creditor should interfere in these cases and 
direct the attention of the Court to the futility and intentions of 
the action. In order to pre\'ent these separations from being­
so to speak-clandestine, the Act, \ sec. lZ, par. 3,) provides that the 
institution of every action en sep'll'ution de biens on en '''~l'''mtil}n 
de corps ct ,Ie viens, shall be advertised in the Uunrt.da Gazette 
and in two newspapers, one French and one English, published in 
or nearest to the place where the defendant resides. 

It yery :mch action is to be commenced in the district where the 
defendant rc,il!cs. 

Every creditor has the right to intervene in the ense, and to 
examine, without costs, the defendant upon his estate and effects, 
If he, the creditor, contcst the demanl!, or the judgment, he does 
so at the risk of paying costs, like any otber interv"ning party. 

The separation of property demanded as against a non-trader, 
does not rC(luire publication-the Act has changed nothing in the 
procednre in this latter case. 

These rules, we have said, apply equally to action en separatirm 
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de corps et dcbier/s, separati(}n as to body and proprrty ; and inthis 
respect, the rigor of the Statute is not required. It would not do 
to push our zeal for commerce, so far as to prejudice the ri;,;ht~ of 
the wife, and above all, those of a mother of a falllily. We admit 
that merchants should have guarantee, that they should be pro­
tected from fraud; but everyone wiil admit that the wife, always 
worthy of the protection of the law, and particularly of our French 
law, should also find security and assistance at the hallll., of the 
le~i"lature. Why oblige the wife, who, for ill-treatllleut and 
other shameful abuses, is obliged to sue her hu~h'l1ld for ~"Jl"rrr­
tion, to publish her intention so to ,I .. ? Is it not sufficiently dis­
agreeable, sufficiently painful for her, to be 1,lnder the necessity of 
demanding protection from tbe courts for herself and her cbil­
dren? Why sbould sbe be forced to give extra publicity to her 
suit? Here there can be no fraudulent intent in obtainiu)!: a 
separation of property, which by the law is ncc,'ss trily incidental 
to the separation of body; since beth take place :;imultaneously, 
and cease upon the reconciliation of the p~rties. 

§ ~l~. Registration of marriage coutr'lets.-If in cascs of insol­
vency there are husbands who "eek separation of property, there 
are others who, by precaution, stipulate separation by marri,,~e 
contract; :lnd at the prc,ellt d'lY, there are very few traders who 
neglect to make that stipulation, as they say, for prll<i"<ltial rea· 
sons and the wi,.:e provi,ions against the misfortune which may 
arise in the course of their business. It is not then sufficient that 
the creditor should be notified of the action for separation, as 
provided by the Act; he ought also to know who are in the same 
position by their marriage contract; and it i, ,.:inglllar that 
tbe :--ltatute has not, like the ordinance of 1673, rClluired the 
publication of these separations - the secrecy of whicb is as 
prej udici"l to commerce as that of judicial separations. It 
is vain to pretend tbat by tbe Registry Act, all contracts of 
marriage should be reghkrd : that registration is required only to 
pn''L'n"c to the wife the rank of her matrimonial mortgages; 
it has no application whatever to the clause of contractual sepa­
ration, which receives its full effect without publicity and regis-
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tration; nor has it any application to stipulations or guarantees 
purely movable. As to the latter, the Act has introduced new 
provisions by section 12, par. 2, enacting as fi,lIows:-

,. In Lower Canada, every trader wholll arrics, having previously 
executed a contract of marriage by which he gives or prolllises to ~ive 
or to pay, or cause to be paid to his wife, any property or effects, 
or any sum of money, shall cause such contract of marriagc to be 
enregistered in the registration diVision in which he has his place 
of bu~iness, within thirty days from the execution thereof; and 
every trader already married, having such marriage contract with 
his wife, shall en register the same as aforesaid, if it be not there 
already cnregistered, within three months from the passing of this 
Act; and cvery person, not a trader, but hereafter becoming 
a trader, an4 having such a contract of marriage with his wife, 
shall cause such contract ttJ be enregistered as aforesaid (if it 
be not previously there cnregistered I, within thirty days from 
becoming such trader; and in default of such registration the wife 
shall not be permitted til avail herself of its provisions in any claim 
upon the e,'tate of such insolvent for any advantage conferred 
upon or promised to her by its terms; nor shall she be depri\"ed 
by reason of its provisions of any advanta~e or right upon the 
estate of her husband, to which, in the absence of any such con­
tract, she would have been entitled by law." 

This provision affects only marriage contracts of traders, and ap­
plies to the following cases: 1 st, the contract of marriage of a trader 
about. to marry; 2nd, that of a trader already married; 3rd, that 
of all married men who afterwards become traders. I n the first 
case, the registration is to be made within the thirty. days from its 
execution; in the second, within three months from the pas"ing 
of the Act, that is to say, from the 30th June 1864, if it has not 
been already rcgi,tered; and in the third case, within the thirty 
days after the party has commenced to trade; und ill every case, 
the registration is to be made in the registry office of the county 
in which the trader :carries 011 his business. 

As we have seen, in cases where real property situated in a 
county other than that of the business place of the trader, is 
mortgaged by the contract of marriage, this contract ought to be 
registered in the registry office of the county where the same 
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is situated, and at the same time in the office of the county where 
the trader carries on his trade, if it contains donation of lllovable 

property. 
Re"istration anterior to the Act in an office other than that of 

the c~unty in which the trader carries on his business, is not suf­
ficient. It ought to be registered also in the office of the latter. 

If the trader becomes bankrupt, the want of registration of the 
marriage contract involves, as regards the creditors, the nullity of 
the stipulation, but not of the contract itself; and in tlJat case, the 
wife can claim all her matrimonial' rights and advantages of 
survivorship, created by the Law, as if there had been no marriage 

contract.* 

§ 93. Insolvent's wife a witness. Finally, it remains under 
this chapter, only to remark upon the clause 10, par. 4, which 
reads as follows: " Any other person who is believed to possess 
information respecting the estate or effects of the insolvent, may 
also be from time to time examined before the Judge upon oath, 
etc." The law not even excepting the wife of the Insolvent, the 
creditor is therefore authorized to produce her to be examined as 
a witness upon her knowledge of the business-affairs of her husband, 
of which she i~ always almost ignorant. Is it not dangerous to 
allow an exacting and perhaps malicious creditor thus to trouble 
the domestic hearth, the peace of the family, and the happiness and 
privacy of husband and wife? 

• This provision, it may be remarked, is'in direct contradiction with 
the spirit and letter of the Common Law, which declares ahsolutely 
irrevocable, all matrimonial stipnlationsj and it introduces a state of 
things entirely subversive of the time-honored principles of our juris­
prudence. It leaves the wife to speculate upon the chances as to 
whether she would be in a better position by the non-registration of her 
contract. Her husband becoming insolvent, and her contract remaining 
unregistered, she is at liberty to fall back upon her matrimonial rights 
at Common Law, which are privileged, and may thus hold al\ the 
assets of the Insolvent, to the prejudice of the mass. Thus, the husband, 
under the Act, obtains his discharge, whilst the wife receives the 
property; he starts again in business and acquires property; in the 
Imeantime the wife registers her contract; the husband fails a second 
time, and she claims under her regi8te~d contract of marriage; and of 
course, according to the Act in question, again defeats the creditors. 
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CONSERV ATOIlY PROCESS. 

S 9t The ri;:ht to attach merchandise sold and not paid for. 
given by the urtieles l7G and ] 77 of the Custom of Paris is 
evidently just and frequently resorted to; anu it is astoni,J.ing 
that the En.di,h law, always so favorable to commerce, lws never 
admitted this privilege beyond the power of stoppage ill trllJ/sltu. 
Nothing is Illore just or more in conformity with the first notions 
of law than that the seller, who finds in the possession of the buyer 
his goods not paid for, shoulu be able to separate them from the 
mass "f the ;;tock of the insolvent. Indeed, no one can be pro­
prietor of a thing until he has paiu the price of it. If, then, the 
goods of the insolvent are the security, g"gc, of his creditors, 
because they are hi;;, the goods of others conditionally pn".-essed 
by him cannot afford such security. The legitimate proprietor 
can then clailn them, as being either his property or the security 
for their price, accordingly as they have been sold for cash or on 
credit; anu to this effect, there are two facts to establ.ish, without 
preliminary affidudt, to wit: lstly, His quality of non.paid ven­
dor j and ~lldly, the identity of the merchandise reclaimed, in the 
entire condition in which it was delivered, non delJ1lWes et 
portallt leurs vieilll's marques. 

Just as this principle of privilege and seizure is, bad faith has 
often made it the means of fraudulent preference as between the 
creditors. Frequently, in cases of insolvency, the creditors who 
were relatives or friends of the insolvent, pretended to find in his 
possession their non-paid merchandise, bearing their old marks, 
although sold three or fourth months previously, and consequently 
revendicated them by conservatory process, saisie conservatoire­
which in most cases led to the fraudulent removal of the greater 
part of the insolvent's estate, beyond the reach of other creditors, 
who had given credit and advanced their goods, and which goods 
the debtor represented as unpacked or sold. Hence the numerous 
suits and contestations which the exercise of this right of th~ 
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vendor bas given rise to. Hence tbe well founded complaints of tbe 
non-privileged creditors, wbo bave always borne tbis as a great 
injustice and a means of fraud witb regard to tbem. To prevent 
proceedings so ruinous to commerce in general, the legislator pro­
vides in cases of insolvency only, not for tbe suppression of the 
rigbt of conservatory process, but for the restriction and limitation 
of its exercise to the fifteen days immediately following tbe 
delivery of the goods. Sec. 12, par. 1, enacts as follows: 

" In all cases of sales of merchandise to a trader in Lower 
Canada subsequently becoming in~olvent, tbe exercise of the rigbts' 
and privileges conferred upon tbe unpaid vendor by tIll' one' hun­
dred and seventy-sixth and one hundred and sevl'ntY-:'l'vC'flth 
articles of the Coutl/me de Paris, is bereby restricted to a period 
of fifteen days from tbe delivery of such mercbandi~e."* 

Apart from tbe case of sales to traders subsefiuently becoming 
insolvent, the rights and privileges of the vendor remain intact 
and are regulated by the provisions of the common law alone . 

• How is this clause to apply to a purchaser insolvent at the time he 
makes the purchase? It would appear to have no application whatever 
in such case, the Act providing for cases of insolvency arising'sllbseqllent 
to the sale-" in all cases of sales of merchanaise to a trader in Lower 
Canada subsequently becoming insolvent? " 
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BOOKS OF ACCOUNT. 

§ 95. Section 9, par. 6, says that for the future the failure of 
the insolvent to hep or produce an account book shewillg his 

receipts and disbltrsemcnts of cash, and such other bool.s of 
account us tire sltituble for his trade, is a valid ground for opposing 
his discharge. 

By this clause, every trader is obliged to keep a cash book and 
all other books ordinary used in his trade. The lel!;islature has not 
speeified the number, nor the manner of keeping them; it is 
evident in fact that the contractor and all mechanics in general 
canllot be subjected to the same rules as the wholesale or retail 
merchants. The nature and number of the transactions of these 
latter render necessary a greater number of books, which are 
generally kept by our merchants according to the Italian method, 
and co:nprise:-

1. The Waste Book or Blotter, in which are written pille-mille 
all the transactions of the day, including the personal expenses. 

2. The Invoice Book, in which are entered on one side the 
merchandise sent out, and on the other, those received. 

3. The Cash Book, in which are entered from day to day the 
sums received and paid out. 

4. The Bill Book, containing the number aud description of 
notes, bills of exchange, obligations, and other like securities, 
given and received. 

5. The Day Book or Journal, which is the base of the Ledger, 
and is made up from the Blotter in a more concise and methodical 
form. 

6. The Ledger, in which, at intervals, weekly for example, 
are condensed and entered, a la grosse, in the order of debtor and 
creditor, the contents of all the books. 
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CO~CLl:SIO~ . 

§ 9G. 'Ylwt are 'll"C to concludc from the foregoing review of 
the Imoh'ent Act of 1864? What are we to say of the system it 
introduces and of the effects which it will produce? Having 
examined the clauses of tliis law, submitted to analysis the different 
operations which it prescribes, and haYin;!' weighed their nature 
and tendency, the answer to this question is not difficult. It is 
easy to perceive, and we hu,e had more than one occasion to prove 
it in the course of this essay, tl.lat the Insolvent Act of 18G4 is 
incomplete and prejudicial to the commerce of the country in 
general. 

Firstly, it is prejudicial to commerce, bec3use it opens new doors 
to fraud, affords to the bankrupt new means of deception. 'Vhat 
is to be expected from a law which, from the first to the thirteenth 
clause, and from the first to the hundred and thirty-first paragraph, 
favors almost always the insolvent and not the creditor? Be 
it remarked, this assertion is not gratuitous; had we no other 
proof of it than the fact of all the advertisements and notices of 
failures, which have crowded, since the coming into force of 
the Statute, the colilmns of our newspapers, our position would be 
fully established. But again, when we glance at the provisions 
of the Act, the mode, voluntary as well as compulsory, of 
winding up the affairs of the insolvent; when it is observed that 
the bankrupt has himself the control of the important delays of 
the announcement of his failure and the divesting himself of his 
estate j that he can still with impunity defeat the law and defraud 
his creditors, obtain, in spite of the latter, a judicial discharge; 
when it is clear that the hope of such discharge will be for the 
debtor a powerful motive to induce him to diminish his assets, and 
afterwards to declare himself in a state of bankruptcy, in ord,er to 
come out of it enriched with the spoils of the mass; when, we say, 
we consider all these complications and formalities, which here, as 
always, serve the debtor and not the creditor j when we remember, 
in fine, all these delays and costs of liquidation, without forgetting 
the expenses of the insolvent in obtaining his discharge and attend-

K 
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ing the meetings of creditors, for the arrangement of his 
own affairs, it is easy to see, we say again, that the fact, the 
evidence of which we invoked, is but the rigorous consequence of 
the law, the inevitable result of the provisions of the Act. * 

§ 97. But it is not only because the Act favors the interests 
of the insolvent to the detriment of his creditors that it is fatat to 
the corum,erce of the country, but because, like every other bank­
rupt law, it will injure our credit abroad. Great Britain, which 
herself makes and maintains her credit, ClD afford that the fluctua­
tions of her great markets should be known to the world; she can 
even publish her maritime and other commercial reverses j but 
Canada, whose trade cun scarcely count twenty years of existence, 
has grown and is still growing by foreign capital and resources, 
Canada cannot take and affect those airs of mercantile indepen­
dence, placard her losses and failures, without exposing funda­
mentally the value of her credit. What, for instance, is thought, 
at the present moment, in England, the United States and else­
where, upon reading, every day, all these notices of insolvency, which 
parade before the commercial world, events for the most part in­
significant in our eyes, but which in the mind of a stranger would 
naturally take the proportions of a crisis. It is incontestable 
that all these reported failures, taken in connection with the real 
fluctuations of our market, will have the effect of creating in the 

. opinion of the English or American exporter or manufacturer 
a mistrust of the credit of our merchants, and of injuring thereby 
the commercial progress of Canada . 

• Since the coming into force of the law, the defects ahove pointed 
out have been seriously felt by the commercial community; and, as 
proof of this, it is sufficient to remark that but five or six cases of com­
pulsory liquidation of minor importance can be found upon the books of 
the Court, forcibly taken under exceptional circumstances; and more­
over, as to cases of voluntary liquidation, they are, for the most part, 
those of bankrupts without assets; but, as to recent failures, where there 
was in reality an estate to act upon, the creditors have decidedly pre­
ferred to arrange with the debtor according to the common law, rather 
than sacrifice such estate to the complicated and expensive machinery 
JJf the Insolvent Act. 
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§ 98. This is not all. The Act in question will be, even at 
home, an obstacle to the development of our commerce, and this 
objection exists without distinction to every bankrupt law, founded 
upon the same basis. It will be admitted that the life of com­
merce is credit founded on the personal industry and energy of 
the trader, and not upon the guarantees of real property, which 
are perfectly foreign to his capacity and ability. Bankrupt laws 
destroy this credit; and in proof of this assertion, we will take 
the liberty of making an extract from a remarkable article published 
in the ReCllf de Legislation, page 2-12. and written expressly for 
Canada in 18-16,'when the bankrupt law of 1843 was in operation: 

" The internal commerce of the country, says the anonymous 
writer, ought to be sober, prudent and limited; the bankrupt laws 
in assuring before hand the discharge from debts, will render it 
improvident, hazardous, and rash; first cause of mistru,t. The 
facility of freeing himself from embarrassments and of avoiding 
his struggle always uncertain, will on the very first difficulty par­
alyse the energy and determination of the trader: for why strug­
gle to pay debts, when it is so easy not to have any? This is a 
second cause of mistrust. When the labor and talents of the in­
solvent were the settled guarantee of his creditors, it was for their 
interest to make this labor and these talents available: and thence 
all the8e aids and encouragemen ts which never failed to the unfor­
tunate, and which assisted him to overcome difficulties and to 
regain lost ground. Bankrupt laws have put an end to this state 
of things, and hence a third source of mistrust. When debts 
were moral obligations, which could be only discharged by pay­
ment or remission, the debtor necessarily felt the importance of 
not contracting debts which he might not be able to pay. . Since, 
without the consent of the creditor, the law liberates the debtor, 
his conscience is less sensitive and timid, and he is not afraid of 
incurring liabilities. This is a fourth cause of mistrust. The cir­
cumstances which make a man bankrupt are so numerous and of 
so frequent occurrence, that through the momentary caprice of the 
debtor, orof one of his creditors, the most prosperous business may 
be exposed to the action of a bankrupt court. The best p~of 
that these laws have injured credit is to be found in the fact that, 
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since their introduction, trade between the importer and retailer­
has been carried on by means of mortgages and securities,-a: 
~tate of things but too clearly shown by the books of the Registry 

Officc." 

§ 99. Since the foregoing lines were written, facts are not 
wanted to confirm their truth. The bankrupt law denounced by 
this writer in terlll~ so apt and concise, after having produced 
the ~reat crisis of 18402,* brought about the other commercial 
difficulties of lS-tS, which caused, often under the most trifling 
pretext~, failures so numerous and so prejudicial to commerce, that 
it bc()umc necessary to abolish the law in },';;409. Immediately 
after the repeal, confidence was restored, and cver since, up to a 
rccellt period, has maintained itself, even through serious trials and 
difficulties: and we have seen in 1857, when the tightness of 
money was universally felt, and public credit suffered considerably 
in the foreign markets, we have seen, we say, the merchants of 
(Janadt and of Montreal in particular, zealous in assisting each 
other and of thus saving the honor of Canadian credit; and 
th1tn ks to these generous efforts and perseverance, those even w.ho 
would not have failed to avail themselves of It bankrupt law, and 
who regretted the want of one, were finally delivered from an inevi­
table fuin. And thus by energy and perseverance, not by the 
protection of bankrupt laws, failures became more rare; the 
commercial credit of CanaQa was created, and attained within 
somo yeal'~ to a state of stability acknowledged by strangers; but 
now that this credit, so deservedly established, is again submitted, 
to the action of principles which were the cause of its d~struction 
in lS-t~ and 18408, it is to be feared that by this system new em­
barraSSlllents may arise to obstruct its course, and that the legis­
lature may too late find out, after an experience which threatens 
to be more lamentable than the former, that our young country 
has 110 more to gain from bankrupt laws than the commercial 

• Bankrupt laws were introducen In tne country in 1839, and re_ 
pea1'ed in 1843, when a. temporary act, based upon tbe same principles.-
WIlS enacted, Ilnd continned to 1849. ' 
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people of the United States, who abandoned them in 1843, after a 
short and unsuccessful trial of one year; and we may add, that 
notwithstanding the pressure brought to bear upon that country 
by an unprecedented civil war, they have not been adopted.* 

§ 100. Finally, ~e think we do not stretch the truth in affirming 
that a large number of merchants, if not the greater number, 
would be satisfied with few amendments and simple additions 
to the existing laws, for the sole purpose of defining and pun­
ishing fraud al:d giving to the cession de Z,iens its proper and 
necessary effects. Let the Legislature, by rigorous enactments, 
endeavour to banish fra.ud ; and in order to do so, let it introduce 
the presumptions of fraud consecrated by the codes of tbe com­
mercial nations of Europe; let it require from each trader the 
keeping of regular books of account and authorize the seizure of 
the same; let it strike without mercy at separations de biens and 
fraudulent commercial partnerships-the two great plagues of our 
trade i-let it force the rnarchande pltbliqlle to carryon business 
under her own name and not under that of her husband; let it 

• In confirmation of the foregoing remarks, we may note the commer­
cial experience of the past six months. A want of confidence amongst 
merchants and husiness men has sprung up on every side. Collections of 
outstanding debts have decreased millions of dollars, when compared 
with the amount collected during the same period in 1863 and '64, and 
relatlvely considering the amount due. Imports have fallen off nearly 
one half. The hanks look with closer scrutiny at the paper offered for 
discount. Trade is becoming paralyzed tbrough tbe caution necessary 
to its safe transaction; and failures in business are more numer'ous com­
paratively tban heretofore. 

All these unfortunate difficulties seem to bave resulted from the want 
of confidence produced, in a great measure, by the Insolvent Act of 1864. 

It is true that tbe failure of crops, owing to late frosts and droughts 
of 1863 and '64 in Upper Canada and the north-western United States, 
has assisted in producing the general business difficult;es of tbe times, 
by causing a large falling off in the usual trade; yet such a con tingency 
might readily have been hridged over un til the coming crops could be 
brought into market: had that business confidenc~, which has heretofore 
existed in Canada, not been impaired by the action of the law which 
we have reviewed. 
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limit the right of conservatory process of the non-paid vendor; 
above all, let every fraud be considered a crime and punished as 
such, at least to the full extent of modern legislation-all so many 
rules perfectly distinct and independent of all systems of bankrupt­
cy; and it will be seen that to arrive at the most equitable and easy 
arrangement of the affairs of the insolvent, it ;Will remain only to 
define the rules of making a cession de biens, voluntary or forced, 
and the effects thereof, by the creation of the office of assignee and 
in giving to a certain number of the creditors, say the majority in 
number and in value, the power to control the minority and to 
grant, amongst other things, the discharge to the insolvent. 

§ 101- Here our review closes_ Commenced and written in a 
hurry for a newspaper, where the first articles appeared, we deemed 
it right to discontinue that form of publication, in order to give 
it a wider bearing and to touch upon several important questions, 
too discursive perhaps for a newspaper communication. We pre­
tend, however, to offer to the public only an analysis, simply a 
criticism of the Act; and we will feel richly rewarded if our essay 
prove usefuL 

We have, by permission, dedicated this Review to the author­
of the law which we have taken the liberty to criticise; and we 
have done so with high respect for the laborious legislator, the dis­
tinguished advocate, and the learned professor who taught us, in 
the University, the first principles of Oommercial Law, and to whom 
we have often referred since, as our master in the science of Law. 

DESIRE GIROUARD. 

JIontreal, 1st June, 1865_ 
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CAP. XVII. 

An Act respecting Insolvency. 

[Assented the 30th June, 1864.] 

WHEREAS it is expedient that provision be made for the Preamble. 
settlement of the estates of insolvent debtors, for giving 

effect to arrangements between them and their creditors, and for 
the punishment of fraud: Therefore, Her Majesty, by and with 
tbe advice and consent of the Legislative Council and Assembly 
of Canada, enacts as follows: 

I. This Act shall apply in Lower Canada to traders only, t~~'f~f.tion of 
and in Upper Canad~ to all persons whether traders or non-
traders. 

OF VOLUNTARY ASSIGNMENTS. 

2. Any person unable to meet his engagements, and desirous rroceTdi~g8 
of making an assignment of his estate, or who is required so to 8~~i;~~~~r~f 
do as hereinafter provided, may call a meeting of his creditors :~t!~:~l=:t_ 
at his usual place of business, or at his option I\t any ot~er place :~1.~fc~W~~Ors 
which may be more convenient for them; and such meetIDg shall 
be called by advertisement (Form A), stating in such advertise-
ment the object of such meeting; and at such meeting he shall 
exhibit statements showing the position of his affairs, and par-
ticularlya schedule (Form B), containing the names and resi- ~;~~~~~~:.s &"!. 
dences of all his creditors, and the amou'nt due to each, distin-
guishing between those amounts which are actually overdue, 
or for which be is directly liahle, and those for which he is only 
liable indirectly as endorser, surety or otherwise, and which 
have not become due at the date of such meeting; and also the 
particulars of any negotiable paper bearing his name, the holders 
of which are unknown to him,-which schedule shall be sworn Alleslation. 
to by the Insolvent, and may be corrected by him likewise under 
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oatb at the meeting at which it is so produced, also the amount 
due to each creditor, and a statement showing the amount and 
nature of all his assets j and he shall also produce his book.s of 
account, and all other documents and voucher~, if required so to 

do by finy creditor: 

2. Eacb notice of such meeting sent by post, as hereinafter 
provided, shall b~ accompanied by a list containing tbe names 
of all the creditors of the insolvent whose claims exceed one 
hundred dollars, and the aggregate amount of those under one 

hundred dollars: 

AS.sint"nctee
b 

'1" 3. At such meeting the creditors may name an assignee, to 
:pOlO c y cred~ , 
ItOI'S. whom such assignment may be made j and if a vote be taken 
~~r~c., at ered· upon snch nomination, each creditor shall only represent in such 

vote the amount of direct liabilities of the insolvent to him, and 
the amount of indirect liabilities then actually overdue j and 

Assignment. thereafter the insolvent shall make an assignment of his estate 
and effects to the assignee so chosen: 

I 

If no assignee 4. If no assignee be named at such meeting, or at any adjourn-
be al'pomted by .. . 
creditors. in sol. ment thereof, or If the assignee named refuses to act, or If no 
~~~~ may select creditor attends at such meeting, the insolvent may assign his 

estate to any solvent creditor resident within this province, not 
related, allied, or of kin to him, and being such creditor for 'a 
sum exceeding five hundred dollars, or if he bas no such credi­
tor for so large a sum who will accept such assignment, then to 
the creditor otberwise competent and willing to accept, repre-

Or assign to an senting tbe largest claim npon bim' or be may make such 
offiCIal aSSIgnee. ' 

assignment to any official assignee resident witbiu the district 
or county witbin which the insolvent bas bis place of business 
and nominated for the pl11'pose of this Act by the Board of Trade 
in snch District or County, or if tbere ue no Board of Trade 
tberein, tben by tbe nearest Board of Trade tbereto j 

In case of dis· 5. If any dispute al'hles at the first meeting of creditors as to 
~~~~in:~fc~~d~ tbe amount whicb anyone of the creditors is entitled to repre­
itors,astovotc', sent in the nomination of an assignee, or upon any otber ques-

tion whicb may properly be discussed at sucb meeting, such 
dispute sball be decided by the votes of tbe majority in number 
of tbe creditors present, or represented by agents or proxies j 

but if tbe dispute have reference to any pretension of any credi­
tor as to tbe existence or amount of bis claim, such creditor 
sball not vote upon the question j but no neglect or irregularity 
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in any of the proceedings antecedent to the appointment of tlle Irregularity not 
assignee shall vitiate an assignment subsequently made to an ~~in;~~~t~ ap­
assignee competent to recei,e it under this Act j 

6. The deed or instrument of assignment may be in the form Form .of deed 
. . d . of a&Slgnment, 

C., or in any otber form eqUivalent tbereto, and If execute In &c. 
Upper Canada sball be in duplicate j and a copy of the list of 
creditors produced at tbe first meeting of creditors sball be 
appended to it; and no particular description or detail of the 

property or effects assigned need be inserted in such deed j and Counterparts of 
any number of counterparts of such deed required by the assig- deed. 
nee sball be executed by the insolvent at the request of tbe 
assignee, either at the time of the execution of such deed or in-
.atrument, or afterwards, to which counterparts no list of credi-
iors need be appended j 

7. The assignment shall be held to convey and vest in the Elfec! of assign­
assignee, the books of account of the insolvent, all vouchers, ~i:~'fi'::'so\~e~i 
accounts, letters and other papers and documents relating to his 
business, all moneys and negotiable paper, stocks, bonds, and 
other securities, as well as all the real estate of tbe insolvent, 
and all his interest therein, whether in fee or otherwise, and also 
all his personal estate, and moveable and immoveable property, 
debts, assets and effects, which he has or may become entitled 
to at any time he fore his discharge is effected under this Act, 
excepting only such as are exempt from seizure and sale under Exception. 
-execution, by virtue of the several statutes in such case made 
and provided j 

8. Forthwith upon the execution of tpe deed of assignment, Duplicate or au­
the assignee, if appointed in Upper Canada, shall deposit one oftho.ntic copy of 
the duplicates thereof, and if in Lower Canada, an autbentic ~~ .. gnd'::~~!ite~~ 
copy thereof, in the office of the proper Court j and in eitber and where. 
case the said list of creditors shall accompany the deed or instru-
ment so deposited j 

9. If the insolvent possesses real estate, the deed of assign- Registration of 
ment may be enregistered in the Registry Office for tbe Regis- !e:l~t,~~ t~:i1~: 
tration Division or County within which such real estate is solvent has real 
situate j and no subsequent registration of any deed or instrn- estate . 

. ment of any kind ex~cuted hy the insolvent, or which otherwise Assignment ex­
'Would have affected his real estate, shall have any force or effect ~~U\Jd b~. LhO~ 
thereon j and if the real estate he in Upper Canada and the deed rer,stered.in the. 
o()f assignment he executed in Lower Canada he fore Notaries, Ii ~~e''Pr~e;i~:. ot 



copy of the deed certified under the hnnd and official seal of the­
Xotary or other puhlic officer in whose custody the original re-· 
mains, may be registered without'other evidence of the execution 
thereof, and without any memorial j and a certificate of such 
registration may be endorsed upon a like copy j and if the pro­
perty be in Lower Canada and the deed of assignment be exe­
cuted in Upper Canada, it may be enregistered by memorial or 
at full length in the usual manner j but it shall not he necessary 
to enregister, or to refer on registration in any manner to the 
list of creditors annexed to the deed of assignment j 

Deed executed 10, If sl1ch deed be executed in Upper Canada, according to 
~~,?,,' Cio~~~m l~ the form of execution of deeds prevailing there, it shall have the­
L. C., and !'ice same force and effect in Lower Canada as if it had heen executed 
versa. 

If notarial. 
in Lower Canada before notaries j and if such deed he executed 
in Lower Canada before notaries, it shall have the same force 
and effect in Upper Canada, as ifit had been executed in Upper 
Canada, according to the law in force there j and copies of such, 
deed, certified as aforesaid, shall constitute, before all conrts andi 
for all purposes, prima facie proof of tbe execution and of the­
contents of the original of sncb deed without production of the­
original. 

COMPULSORY LIQUIDATION, 

In what cases 3. A debtor shall be deemed insolvent and his estate shall 
l~:oJ'.:!~iet~!d~~ become subject to compulsory liquidation: 
'hall become 
subject t? com, a. If be absconds or is immediately about to abscond from 
pulsory liqUid.... . .. . 
(ion. thIS ProvlDce WIth mtent to defraud any credItor, or to defeat 

or delay the remedy of any creditor, or to avoid being arrested 
Debtor ab- or served with legal process, or if being out of the Province be 
sconding. so remains with a. like intent) or if he conceals himself witbiu 

tbis Province with a like intent j 

Secreting estate b. Or ifhe secretes or is immediately abuut to secrete any part 
of his estate and effects witb intent to defraud bis creditors or 
to defeat or delay their demands or any of them j 

Fraudnlently 
assigning. c. Or if he as~igns. removes or disposes of, or is about or at­

tempts to assign, remove or dispose of any of his property with 
intent to defraud, defeat or delay bis creditors or any of tbem j 

?o' E!O~~en! i~ d. Or, if witb sucb intent he bas procured his money, goods, 
execution. chattels, lands or property to be seized, levied on or taken under 
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or by any process or execution, having operation where the debt­
or resides or has property, founded upon a demand in its nature 
prove able under this Act, and for a sum exceeding two hundred 
dollars, and if such process is in force and not discharged by 
payment or in any manner provided for by law; 

•. Or if he has been actually imprisoned or upon the gaol Or being im­
limits for more than thirty days in a civil action founded on ~~~g~~d in civil 
contract for the sum of two hundred dollars or upwards, and 
still is so imprisoned or on the limits; or if in case of such im-
prisonment he has escaped out of prison or from ~ustody or from 
the limits; 

f. Or if he wilfully neglects or refuses to appear on any rule Or refusing to 
or order requiring his appearance to be examined at to his debts appear. 
under any statute or law in that behalf; 

g. Or if he wilfully refuses or neglects to obey or comply with Or to obey or­
any such rule or order made for payment of his debts or of any !e::

t
. for pay­

part of them; 

.h. Or if he wilfully neglects or refuses to obey or comply ~:C~~li~r~'l:a~~ 
With the order or decree of the Court of Chancery or of any of cery. 
the judges thereof, for payment of money; 

i. Or if he has made any general conveyance or assignment of Or aS~lgninlP: 

his property for the benefit of his creditors, otherwise than in the 'l:::r:nJ;':~i.i. 
manner prescribed by this Act; Act. 

2. If a trader ceases to meet his commercial liabilities gene- Demand of as­
rally as they become due, any two or more creditors, for sums :~g3::~~t~~~i 
exceeding in t~e aggregate five ~I~ndre~ dollars, may make a ft~bili~i:,'8~erci.1 
demand upon him (Form E.),requlrlng him to make an assign-
ment of his estate and effects for the benefit of his creditors; 

3. If the trader on whom such demand is made, contends Counter petl­
that the claims of such creditors do not. together amount to five ~~o:tr~~~~~nfhC­
hundred dollars, or that they were procured in whole or in part allegatioDs In 
for the purpose of enabling such creditors to take proceedings such demand, 
under this Act; or that the stoppage of payment by such trader 
was only temporary, and thllt it was not caused by any fraud or 
frandulent intent, or by the insufficiency of the assets of such 
trader to meet his liabilities, he may, wi thin five days from 
Buch demand, present a petition to the judge praying that no 
further proceedings under this Act may be tllken upon such de-
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mand ; and, arter hearing the parties and such evidence as mny 
Judge 10 decide. be adduced before him, tbe judge may grant the prayer of his 

petition "~d tbereafter such demand sball have uo force or effect 
whatever; and such petition ruay be granted with or witbout 
costs against eitber pltrty j but if it appears to the judi(e tbat 
such demand has been made without reasonable ground" and 
merely as a means of enforcing p"yment under color of proceed­
ing under this Act, he may condemn the creditors making it to 

pay treble costs j 

II tile petition 4. If such petition be rejected, or if while snch petition is 
~~n~~~~i!Cl?t~ pending, the debtor continues his trade, or proceeds with tbe 
cd, &c. realization of his assets j or if no such petition be presented 

within the aforesaid time, and the ingol vent during the same time 
neglects to call a meeting of his creditors as provided by tbe 
second section of this Act j or if he does not complete sllch as­
signment within three days afler such meeting, or if there he an 
adjournment thereof, then within three days after such adjourn­
ment j or if having given notice of a meeting of creditors, as 
required by the second section uf this Act, he neglects 10 pro-

t'~qc~;;'~~Y~or;~ ~eed furtber thereunder, his estate shall become subject to com­
pulsory liquidation j 

But proceedings 5. But no act or omiSSIOn shall justify any proceeding to 
~~~\nb~h:::e" place the estate of an insolvent in compulsory liquidation, 
months. unless proceedings are taken under this Act in respect of the 

same, within three months next after the act or omission relied 
upon as subjecting such estate thereto j nor after a voluntary 
assignment has been made, or an assignee appointed under this 
Act; 

Proceedings for 6. In Lower Canada an affidad't may be made by a creditor 
~~~~h!,.;·:;~it ~~ for a sum not less than two hundred dollars, or by the clerk or 
!iebtor'. estate, other duly authorized agent of such creditor, setting forth the 
lD L. C. particulars of his debt, the insolvency of the person indebted to 

him, and any fact or facts wbich, under this Act, subject the 
estate of such debtor to compulsory liquidation (Form F), and 
upon such affida.vit being fyled with the Protbonotary of the 
district within which the insolvent has his place of business, a 
writ of attachment (Form G) shall issue a.gainst the estate and 
effects of the insol ven t addressed to the sheriff of the district in 
which such writ issues, requiring such sheriff to seize and attach 
the estate and effects of the insolvent, and to summon him to 
appear before the court to answer the premises, within such 



II;:' 

time as is usual therein fur the return of ordinary writs of sum-
mons; and such writ shall be accompanied by a declaration Declaration t.o 
setting forth su"ch f ... cts and circumstances as fire necessary to accompanywnt 

be prov~d to sustain the issue thereof; and shall be subject as 
nearly as can be to th" rules of procedure of the court in ordi-
nary suits, as tu its issue, service, return find subsequent pro-

ceedings; 

7. In Upper Canada, in ca,e any creditor by affidavit of him- Tho same in 
self or any other indiddual (Form F), shows to thc' satisfaction U. c. 
of the judge that he is a creditor of the insolvent for a ~um of 
not less than two hunJred dollars, and also shows hy the affi-
davits of two credible persons, such fucts and circumstances 
as satisfy such judge that the debtor is insolvent within the 
meaning of this Act, and that his estate has become subject to 
compulsory liquidation, such judge may order the issue of' a writ 
of attachment (Form G) against the estate and effects of the in-
solvent, addressed to the sheriff of the county in which such 
writ issues, requirin6 such sheriff to seize and attach the estate 
and effects of the insolvent, and to summon him to appenr before 
the court to answer the premises, wi thin sucb time as is usunl 
therein for tbe return of ordinary writs of summous; and such 
writ shall be accompanied by a declaration setting forth such Declaration to 
facta and circumstances a3 are necessary to he proved to main- accompany "'tit 

tain the issue thereof, and shall be subject as nearly as can be 
to th~ rules of procedure of the Court in ordinary suits as to its 
issue, return, and subsequent proceedings; 

8. Immediately upon the issue of a writ of attachment under Notice of is;ue 
this Act, the Sheriff shall give notice thereof by advertisement of writ. 

ther~of (Form H) ; 

9. Dnder such writ of at.tachment the Sheriff shall, by himself How writ shall 
or by such agent or messeng~r as he shall appoint for tbat pur- be executed. 
pose, wbose authority shall be established by a copy of the writ 
addressed to him by name and description, and certified under 
the hand of the Sheriff, seize and attach all the estate and effects 
of tbe insolvent wherever situate, including bis hooks of account, 
moneys and securities for mones, and all his office or business 
papers, documents, Rnd vouchers of every kind and description; 
and shall return, with the writ, a report under oat b of his action Return. 
thereon; 

10. If the Board of Trade in the County or District in which 
is situate the place of business of the debtor, or if tbere he no 
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In whose eus· Board of Trade in sllch Coullty or District, then the Board of 
~~Uche~ro~'l:":r; Trade nearest thereto, has appointed official assignees for the 
t: <flaced in purposes of this Act, the sheriff shall place the estate and effects 

Duty of such 
verson. 

attached in the custody of one of such official assignees, who 
shall be guardian under such writ j but if not he shall appoint 
as guardian such solvent and responsible person as may be will­
ing to assume such guardianship j 

}m'4?ntory, ~c. 

II. The person so placed in possession shall forthwith pro­
ceed to make an inventory of the estate and effects of the de­
fendant j and also such statements of his affairs as can he made 
from the books, accounts and papers attached j And he shall 
file such inventory in the Court on the return day of the writ j 
and shall produce such statements at the meeting of creditors 
called for tbe appointment of an official assignee; 

Petition to set 
aside attach­
ment. 

12. Except in cases where a petition has been presented as 
provided for by the third paragraph of this section, the alleged 
insolvent may present a petition to the judge at any time within 
five days from the return day of the writ, but not afterwards, 
and may therehy pr,,}" for the setting aside of the attachment 
made under such writ, on the ground that his estate has not 
become subject II! compulsory liquidation; and such petition 

;~m~~ri1;CidCd shall be heard and determined by tbe judge in a summary 
. manner, and conformably to the evidence adduced before him 

thereon j 

~I, ctingofcrcd- 13, Immediately upon the expiration of five days from the 
~~f~t~:nt~f' return day of the writ, if no petition to quash or to stay proceed­
ollicial as,ignee, ings be filed, or upon tbe rendering of judgment on the petition 

Who may be 
appointed of:' 
1icial assignee. 

to quash, if it be dismissed, the judge upon tbe application of 
the plaintiff, or of any creditor intervening for the prosecution of 
the cause, shall order a 'meeting of the creditors to be held before 
him or any other judge, at a time and place named in such order 
and after due notice thereof, for the purpcse of giving their ad­
vice upon the appointment of an official assigLee ; 

14. At tbe time and place appointed, and on hearing the ad­
vice of the creditors present upon oath (Form I,) tbe judge 
shall appoillt some person to be sucb official assignee, which 
person sball be tbe person proposed by tbe creditors present, if 
they are unanimous i and if they are not unanimous, .then the 
judge may appoint either one of the persons proposed hy the 
creditors, or one of the official assignees named by the Board of 
Trade j 
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15. Instead of petitioning to qllash the attach·nent, the debtor ~~~~or fr:;ra\I~~: 
may, within the like delay, petition the judge to snspend pellsion of pro· 
further proceedings against bim, and to that end to submit such ccedings. 
petition to a meeting of tbe creditors and the debtor to be called 
'for tbat purpose, in order that the oreditors may determine 
whether the proceedings against the debtor shall be suspended 
or not; 

16. The debtor shall prodnce with such petition a schedule ofSebedule ta be 
b · d I' fl' d' . h h f h' . produced with IS estate, an a 1st 0 liS cre Itors Wit t e amount 0 IS m- the petition. 
debtedness to each, and the places of their respective residences, 
or places of business, together with particulars of any negotiable 
paper on which his name appears; tbe holders of which are un-
known to him; the whole under oath; 

17. Upon the schedule of the estate and the list of ereditors Duty of judge 
being furnished by the debtor, sworn to as aforesaid, the judge, in sueb ea_e. 
instead of ordering n meeting of creditors to be called for the 
appointment of an official assignee, sball order a meeting of cre- ~Iceting to be 
ditors to be called by advertisement for the purpose uf taking called. 
into consideration the prayer of such petition, and at such meet-
ing shall take and record by a writing under his band tbe 
opinion of the creditors thereon; 

18. Tbe judge shall postpone the meeting so called if it ap- Postponement 
pears that the creditors have not been properly and reasonably of meeting. 
notified, or that important omissions have been made in the 
~reditors' list; 

19. The judge shall preside at such meeting of creditors, and Judge to preside 
the question which they sball decide shall be, "Sball the debtor atsueb meeting. 

be proceeded against under tbis Act or not?" And if the deci- Question to be 
sion of the majority in number and three-fourths in value of the decided tbereat, 
creditors for sums above one hundred dollars, present or repre- and bow. 
sented, be in tbe negative, it shall be in force for three calendar 
montbs tbereafter, during which time no other proceedings in in-
solvency shall be commenced against tbe debtor, based upon 
any act or omission of bis which took place previous to the 
institution of tbe proceedings so stayed by the decision of the 
creditors; 

20. If the decision at such meeting be not in the negative, the Proc~edin~s on 
judge shall at once proceed thereat to take tbe ad dce of the :::-~~~~:. 0 

~reditors as to the nppoint.ment of an official assignee, and shall 
appoint such assignee as hereinbefore provided; 
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In CO," of que,. 21. If any question arises at such meeting respecting th~ 
~i;;'~u:: o}o.ny llmount of any creditor's claim, it shall be decided by tbe judge 
ereditor'sclaim. upon a hearing of the parties, and from an inspection of the 

schedules and list so sworn to by the debtor, and of the state­
ment of the debtor's affairs prepared lind produced at such meet­
ing by the guardian, or person entrllsted with the writ of attach­
ment; 

Ea:ect of ap:. 22. Upon the appointment of the official" assignee, the guard­
~~i:t::~~~i~~c~!· ian shall deliver the estate and effects attached, to the official 

assignee; and by the effect of his appointment, the whole of th~ 
estate and effects of the insolvent, as existing at the date of the 
issue of the writ, and which may accrue to him by any title 
wbatsoever, up to tbe time of his discharge under this Act, and 
whether seized or not seized under the writ of attachment, shaH 
vest in tbe said official assignee, in the same manner and to the 
same extent, and with the same exceptions as if a voluntary 
assignment of the estate of the insolvent had been at that date 
executed in hili favor by lhe insolvent; 

:;~fi~n a:r ~~~~; 23. An authentic copy or exemplification, under the hand of 
ofappoiotmeot. tbe proper officer of the Court, of the order of the judge appoint­

ing an official assignee, may be registered at full length in any 
registry office, withont any proof of the signature of the officeI"' 
and without any memorial; and such registration shall have 
tbe same effect as to the real estate of the insolvent and in all 
other respects, as the registration of a deed of assignment under 
this Act; 

Notice of ap. 24. Immediately upon his appointment, the official assignee 
pointment. shall give notice thereof by advertisement (Form K), requiring 

by such notice all creditors of the insolvent to produce before 
bim their claims, and the voucbers in support thereof. 

OF ASSIGNEES. 

Boards of trade 4. The Board of Trade at any place, or the Council tbereof, 
may Dame of· b f . b· b C D·· liciiLl assignee. may name any num er 0 persons Wit 10 t e ountyor .strlct 

in which sucb Board of Trade exists, or witbin any County or 
District adjacent tbereto, in which there is no Board of Trade, to. 
be official assignees for tbe purposes oC this Act, and at the time 

Seeurit)'. of such nomination sball declare what security for tbe due per-
formance of bis duties, shall be given by each of socb official 

Notice of nomi· assignees before entering upon them; and a copy of tbe resolu­
Dation, tiOD naming sucb persons, certified by tbe Secretary of the Board, 
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shall be transmitted to the Prothonotary or C1~rk of the Court Notice of nomi· 
in the District or County within which such assiguees are resi- nation. 

dent; 

2. Such security shall be taken in the name of office of the S~curity to be 
~I\'en by asslg­

President of such Board of Trade, for the benefit of the creditors nee. 
of any person whose estate is, or subsequently may be, in process 
of liquidation under this Act; and in case of the default of any 
such assignee in the performance of his duties, his security may 
be enforced and realized by the assignee who shall be appointed 
his successor, who may sue in his own name as ~uch assignee 
upon such security; 

3. The assignee shall call meetings of creditors, whenever Meetin"ofcred. 
required in writing so to do by five creditors statin'" in such ito",. wIlen tobe 

. , 0 called by asSlg-
writing the purpose of the intended meeting; or whenever he is nee. 
required so to do by the Judge, on the application of any credi-
tor, of which application he shall have notice j or whenever he 
shall himself require instructions from the creditors; and be 
shall state succinctly in the notice calling any meeting, the pur-
poses of such meeting; 

4. The assignee shall be subject to all rules, orders and direc- As,ignee to be 
tions, not contrary to law, or to the provisions of this Act, whicb ~~~crc;lc!~ cer· 
are made for his guidance by the creditors at a meeting called 
for the purpose; and until he receives directions from the credi-
tors in tbat bebalf, if there be a Bank or agency of a Bank in the 
County in which the insolvent has his place of business, or . 
within fifteen miles of such place, he shall deposit weekly, at ~~poBltofmon. 
interest, in the name of the'estate, all moneys received by him, 
in the Bank or Bank agency in or nearest to the place where the 
insolvent so carries on business j 

5. The assignee shall attend all meetings of creditors, and To attend all 
take and preserve minutes of such meetings, signed by himself, :::m.::~:. of 
and signed and certified at the time by the chairman, or by three 
creditors present at the meeting; and copies of, and extracts 
from, such minutes, certified by the assignee, shall be primdjacie 
ev.idence of the proceedings purporting to be recorded in such And keep min. 
mIDutes j and he shall also keep a correct register of all his pro- ntes, &c. 
ceedings, and of all claims made to or before him j 

6. The assignee shall give such security and in such manner Security to be 
as shall be ordered by a resolution of the creditors, and shall f~;:.n to credi· 
conform himself to such directions in respect thereof, 8nd in ' 

L 
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respect of any change or modification thereof, or addition thereto, 
as are subsequently conveyed to him by similar resolutions j and 
in el'ery case except where the security has been taken in the 
name of the President of the Board of Trade, and is not required 
to be changed, the bond or instrument of security shall be taken 
in favor of the creditors, by the name of the" Creditors of A. B. 
an insolven t, under the Insolveut Act of 1864," and shall be 
deposited in the office of the Court, and in case of default by, 
the assignee on whose behalf it is given, may be sued upon by 
any assignee who sball be sllbsequent.ly appointed, in his own 
name as sucb assignee j 

Powe" of in sol- 7. All powers vested in any insolvent wbich he might legally 
vent vested in execute for his own benefit, sball vest in, and be executed by assignee. 

Winding up 
affairs. 

tbe assignee, in like manner and witb like effect as they were 
vested in the Insolvent, and might bave been executed by him j 

but no power vested in tbe insolvent or property or effects beld 
by him as trustee or otberwise for tbe benefit of otbers, sball 
vest in the assignee under tbis Act j 

8. Tbe assignee shall wind up the affairs of the Insolvent, by 
the sale, in a prudent manner, of all bank and other stocks, and 
of all movables belonging to bim, and by tbe collection of all 
debts j but in all sucb respects shall be guided by tbe direetion 
of tbe creditors, given as berein provided j 

Assignee's right 9. The assignee, in his own name as sucb, may sue for tbe 
of action, &c. recovery of all debts due to tbe insolvent, and may take, botb 

in the prosecution and defence of suits, all the proceedings tbat 
tbe insolvent migbt have taken with respect to the estate, and 
may intervene and represent tbe Insolvent in all suits or pro­
ceedings by or against him, which are pending at tbe time of bis 
appointment, and on bis application may bave his name inserted 
therein, in the place of tbat of the Insolvent j 

When the in- 10. If a partner in an unincorporated trading Company or co­
~~;'i!~~~.£~:;t~ partnersbip, becomes insolvent within the meaning of this Act, 
company, &c. and an assignee is appointed to tbe estate of such insolvent, tbe 

assignee shall bave all the rights of action and remedies against 
the other partners in sucb Company or co-partnersbip, wbicb 
any partner could have or exercise by law against bis co-part­
ners after the dissolution of tbe firm j and may avail bimself of 
8uch rigbts of action and remp-dies, as if such co-partnersbip or 
Company bad expired by eflux of time j 
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11. After having acted with due diligence in the collection of As to doubtful 
. . fi d h . d ht d th t debtstlue estate, the dehts, If the assIgnee n S t ere remaInS e sue, e a - sale may be or-

ti!mpt to collect which would be more onerous than beneficial to dered. 
the estate, he may report the same to the creditors at a meeting 
thereof duly called for the purpose; and with their sanction he 
may ohtain an order of the judge to sell the same by public 
auction, after such advertisements thereof as may he required hy 
such order; and pending such advertisements, the assignee shall 
keep a list of the debts to be sold, open to inspection at his office, 
and shall also give free access to all documents and vouchers 
explanatory of such debts; but all dehts amounting to more Proviso. 
than one hundred dollars shall he sold separately; 

12. ~h~ pe~son who purchases a debt from the assignee, ~ay ~f~e~ o~~et~~­
sue for It lD hIS own name as effectually as the Insolvent mIght 
have done, and as the assignee is hereby authorized to do ; and 0. 

bill ofsale(Form L.,) signed and delivered to him by the assignee, 
shall be prima facie evidence of such purchase without proof of 
the handwriting of the assignee; and no warranty, except as to 
the good faith of the assignee, shall he created by such sale and 
conveyance, not even that the deht is due; 

13. The assignee may sell the real estate of the. Insolve~t, but ~:~~'8 0~e;f8~!: 
only after advertisement thereof, for the same tIme and In the ate: notice. 
sltme manner as is required for the actual advertisement of sales 
of real estate by the sheriff in the district or place where such 
real estate is situnte, and to such further extent as the assignee 
deems expedient j but the period of advertisement may be short-
ened to not less than two months by a resolution of the creditors 
passed at 0. meeting called for the purpose, and approved of hy 
the judge; and if the price offered for any real estate at any . 
public sale duly advertised as aforesaid, is, in the opinion of the r~a~~ ~~dWlst~ll 
assignee, too small, he may withdraw such real estate, and sell afterwards. 
it suhsequently under such directioll8 as he receives from the 
creditors' 

14. The sale of real estate in Upper Canada so made by the Effect of Bale of 
assignee, shall have tbe same effect as if the same had been !r:~::t~~e '8'. 't. 
made by a Sberiff in Upper Canadn, under a writ of execution -.no L.C.reBpec­
issued in the ordinary course; and in Lower Canada, such sales tively. 
shall have the same effect as if made hya sheriff u!lder a similar 
writ; and the deed of such sale, which the assignee executes 
(Form lJ.,) shall have precisely the same effect as a Sberiff's 
deed has in that part of the Province within which the real 
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Credit for pur- estate is situate; but be may grant such terms of credit as he 
chase monfY· may deem expedient, and as may be approved of by the credi­

tors for any part of the purchase money; and if no previous 
Reserving mort- hypotheque or mortgage remains upon such real.estate, be shall 
gage therefor. be entitled to reserve a special bypotheque or mortgage by the 

deed of sale, as security for the payment of such part of tbe pur-
chase money; and such deed may be executed before witnesses, 
or before notaries, according to tbe exigency of the law of the 
place where the real estate sold is situate; 

Duo/0fa"igope 15. In Lower Canada, before advertising any sale of real estate 
:r;'N1l.e~1 es- the assignee shall procure, at the expense of tbe estate, from tbe 

registrar of the County wherein such real estate is situate, a 
certificate containing tbe names and residences <12 shewn by the 

Notice. to regis- Registry books of all persons enregistered as hypothecary credi-
~~':.~e~~~um- tors upon such real estate; and he shall himself deposit in the 

nearest post office a notice with the postage paid tbereon, ad­
dressed to each of sucb creditors by the name and to the address 
contained in snch certificate, and als!) a notice addressed to each 
creditor at any other place where the assignee has reason to 

And other hy- believe such creditor to be then resident, and also a notice ad­
ft~~~~cary cred- dressed to any other person wbom the assignee has reason to 

believe to be tben the creditor of such hypotbecary claim,-in­
forming tbe creditors of tbe day fixed for the sale of tbe real 
estate, and of tbe time within wbich the hypotbecary creditors 

Certificate of 
register to be 
filild. 

are required to file tbeir claims under tbis Act; and before tbe 
day of sale be shall file in tbe office of tbe Court tbe Certificate 
of tbe registrar witb a return tbereon under oath as to his doings 

Liability of as- in respect of such notice; and the assignee shall be directly 
r~~:e for neg-liable for any neglect of the duty imposed upon him by tbis sec-

tion, to any party suffering damage in consequence of such 
neglect; 

Assignee to be 16. The assignee sball be subject to the summary jurisdiction 
:~ct jt~ri~~~: of tbe Court or judge in tbe same manner and to tbe same ex­
tion of the court tent as the ordinary officers of the Court are subject to its juris-

diction, and the performance of bis duties may be enforced by 
the judge on summary petition in Vacation, or by tbe Court 
unde~ penalty of imprisonment, as for contempt of Conrt, 
wbetber such duties be imposed upon him by the deed of assign­
ment, by instructions from the creditors validly passp,d by them 
under this A·ct and communicated to bim, or by the terms of 
tbis Act; 
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11. Before the period at which dividends may be declared, Remov.l of .... 
any assignee may be removed by tbe jndge, upon proof of fraud .j~~~~e ~lr RmiB_ 

or dishonesty in the custody or mltnagement of tbe estate, upon conduct. 
the application of any creditor; and if snch removal takes place, 
or if the assignee dies more than fifteen days before tbe said ~J'Ji~~~~ment of 
period, the Judge may appoint anotber assignee in tbe same 
manner as be eRn Itppoint an assignee to Itn estate in compnlsory 
liquidation; but if tbe assignee is removed or dies within fifteen 
days of the said period, the judge shall order a meeting of cred-
itors to be held for the purpose of appointing another assignee, 
and shall cause notice of such meeting to he given by ad vertise-
mentj 

18. Any assignee may be removed after the period at which ~emovaI of as­
dividends may be declared, by a resoiution passed by the credi- ~;~~~e by cred­
tors present or represented at a meeting duly called for the pur-
pose; and if the removal has been effected by an order of the 
judge, or if the assignee dies within fifteen days hefore the said 
period, or if the removal is effected by tbe creditors after tbe 
said period, they shall bave tbe right of appointing another Appointment of 
assignee, eitber at the meeting by which be is removed, or at another. 
any otber called for tbe purpose j 

19. The assignee so removed shall, nevertbeless, remain suh- Assignee rem~­
ject to the summary jurisdiction of the Court, and of IIny judge ~~~o':~tabl:.am 
thereof, until he shall have fully accounted for his acts aud con-
duct while be continued to be assignee; 

20. The remuneration of the assignee shall be fixed hy the Remul!eration 
creditors at a meeting called for the purpose j but if not so fixed of assIgnee. 
before a final dividend is declared, shall be put into the dividend 
sheet at a rate not exceeding five per centum upon the cash 
receipts, sllbject to objectiou by any creditor as exceeding the 
value of the services of the assignee, in the same manner as any 
other item of the dividend sheet j 

~l. Opon the death of an assignee, the estate of the insolvent What shall be 
shall not descend to the heirs or representatives of the assignee, ~~~re 'i~t~hJhe 
but shall become vested in any assignee who shall be appointed event of his 
b h d· . . death. 
y t e cre Itors III h,s place and stead j and until the new 

assignee is appointed, the estate shall 'be nnder the control of 
the judge j 

22. After the declaration of a final dividend the assignee may 
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prepare bis final account, and after due notice by advertisement 
may present a petition to tbe judge for his discbarge from tbe 
office of assignee j and from tbe time of the first advertisement 
thereof, to the time of the presentation of such petition, he shall 
keep such final account open for inspection at bis office j 

Assignee to file 23, Tbe assignee shall produ"e and 6le with sucb petition a 
acertificatewith b k '6 f h d 't f d' 'd d ' , his petition for an certl cate 0 t e eposl 0 any IVI en s remammg un-
discharge, claimed, or of any balance in his hands, and thereupon the judge 

after bearing tbe parties, may refuse, or grant conditionally or 
unconditionally, tbe prayer of such petition. 

OF DIVIDENDS, 

Accounts to be !J, Upon tbe expiration of tbe period of two montbs from the 
~:~~s a~~ep~~~~ first insertion of tbe ad vertisements giving notice of an assign­
by assignee, ment, or of tbe appointment of an official assignee, or as soon 

a8 may be after the expiration of such period, and afterwards 
from time to time at intervals of not more tban six montbs, tbe 
assignee sball prepare and keep constantly accessible to the 
creditors, accounts and statements of his doing., as such assignee, 
and of the position of the estate and at similar intervals sball 
prepare dividends of the estate of the Insolvent j 

What debts 2, All debts dne and payable by tbe Insolvent at the time of 
~aim~~~\J~rofthe execution of a deed of assignment, or at the time of tbe issue 
insolvent's es· of a writ of attacbment under tbis Act, and all debts due but 
tate, and how. 'f ' 

nO,t tben actually payable, subject to such rebate 0 mterest as 
may be reasonable, shall bave tbe rigbt to rauk upon the estate 

Sureties of ,in. of tbe Iusol vent j and any person then being as surety or other· 
}~~v~i!, paymg wise liable for any debt of the insolvent wbo subsequently pays 

such debt, shall stand in the place of the original creditor, if 
sucb creditor has proved his claim on such debt j or if be has 
not proved sbap be entitled to prove against and rank upon the 
estate for such debt, to the same extent and with tbe same effect 
as such creditor might have done j 

Contingent 3, If any creditor of the Insolvent claims npon a contract 
f~~i?o~ pa~.'~~~i dependent upon " condition or contingency, which does not 
of, bappen previous to the declaration of tbe first dividend, a divi-

dend shall be reserved npon tbe amount of such conditional or 
contingent claim until tbe condition or contingency is deter­
mined j butif it be made to appear to the judge tbat such reserve 
will probably retain tbe estate open for an nndue length of time, 
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he may, unless an estimate of the value thereof be agreed to !n certain cases 
between the claimant and the assignee, order the assignee to ~~~g~sti'::t':Jc o~f 
make an award upon the value of such contingent or conditional valuctobernade 
claim, and thereupon the assignee shall make an award after 
the same investigation, and in the same manner and suhject to 
a similar appeal, as is hereinafter provided for the making of 
awards upon disputed claims and dividends, and for appenls 
from such awards; and in every case the value so established 
or agreed to shall be ranked upon as a debt payable absolutely j 

4. In the preparation of the dividend sheet due regard shall Prpparation of 
be had to the rank and privilege of every creditor, which rank dividend sheet. 

and privilege, IIpon whatever they may legally be founded, shall Creditors hold. 
not be disturbed by the provisions of this Act· btt no dividend in!(colhiteralse-

) CUl'lt)". 

shall be paid to any creditor holding collateral security from 
the Insolvent for his claim, until the amount for which he shall 
rank as a creditor on the estate as to dividends therefrom, sball 
be established as hereinafter provided j and sucb amollnt shall 
be the· amollnt which he shall be held to represent in "oting at 
meeting. of creditors, and in computing tbe proportion of credi-
tors, wllenever under this Act such proportion is required to be 
ascertained j 

5. A creditor holding security from the Insolvent, or from his·nuty ofsu~h se-
t b II 'f h d f h " cured credItors. es ate, s a speci y t e nature an amount 0 suc seeunty In aud power of 

his claim, and shall therein on his oath put a specified value on assignee. 
such security j and the assignee, under the authority of the 
credilors, may either consent to the retention of sucb security 
by the creditor "t such specified value, or he may require from 
such creditor an assignment and delivery of such secuI"ity, at an 
advance of ten per centum upon such specified value, to be paid 
by him out of the estate so soon as he has realized such security, 
in which he shall be bound to tbe exercise of ordinary diligence j 

and in either of such cases tbe difference between the value at 
wbich the security is retained or assumed and the amount of the 
claim of such creditor, shall be tbe amollnt for which be shall 
rank and vote as aforesaid j 

6. The amount due to a creditor upon each separate item of How creditors 
I' I' t tb' f h . . shall rank for 
liS C aim a e lime 0 t e assignment, or of the appOintment payment of 

of tbe official assignee, as the case may be, sball form part of claim,. 
the amount for wbich be shall rank upon the estate of the insol-
vent, until such item of claim be paid in full, except in cases of 
deductiun of the proceeds of collateral security as hereinbefore 
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provided; but no claim or part of a claim shaH be permitted to 
be ranked upon more than once, whether the claim so to rank 
be made by the same person or by different persons; 

!~n~a~e\:~:~~di_ 7. If the insolvent owes debts both individually and as a 
viduall)' and as member of a co-partnership, or as a member of two different co­
co-partner. partnerships, the claims against him shall rank first upon the 

Allowance to 
insolvcllt. 

No costs in suits 
ug-ainst ill"nl­
vent alluwl'u 
after notice. 

estate by which the dehts they represent were contracted, and 
shall only rank upon the otber after all the creditors of tbat 
other have been paid in full; 

8. Tbe creditors, or the same proportion of tbem that may 
grant a discharge to the debtor nnder this Act, may allot to the 
Insol..-ent by"'·"Y of allowance, any sum of money, or any pro­
perty they may think proper; and the allowance so made shall 
he inserted in the dividend sheet, and shall he subject to con­
testation like any other item of collocation therein, hilt only on 
the ground of fraud or deceit in procuring it, or of the absence 
of consen.t by a sufficient proportion of the creditors; 

9. No costs incurred in suits against the Insolvent after due 
notice of an assignment or of the issue of a writ of attachment 
in compulsory liquidation hus heen given according to tbe pro­
yisions of this Act, sball rank upon the estate of the insolvent, 
but all the taxable costs incurred in proceedings against him 
up to that time, shall be added to the demand for the recovery 
of which snch proceediugs were instituted; and shall rank upon 
the estate as if they formed part of the original debt; 

::.'v",;.~:~r~ha~rd I O. Clerks and other persons in the employ of the Insolvent 
rank lor wag"'. in and about his business or trade, shall be collocated in the 

dividend sheet hy special privilege fllr any arrears of salary or 
wages due and unpaid to them at the time of the execution of a 
deed of assignment or of the issue of a writ of attachment under 
this Act, not exceelling three montbs of such arrears; 

Notice of divi­
dend sheet. 

II. So soon as a dividend sheet is prepared, notice thereof, 
(Form N) shall be given by advertisement, and after the expiry 
of six juridical days from the day of the last publication of such 
advertisement, all dividends which have not been objected to 
within that period shall be paid; 

~:soevif:o~p~~ars 12. If it appears to the a.signee on his examination of tbe 
thalaJl the cred- hooks of the insolvent or otherwise, that the insolvent has ordi­
~~lJ cra~;;;s. not nary, hypothecary or privileged creditors who have not filed 
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claims before sucb assignee, it sball be bis duty to reserve divi­
dends for sucb creditors according to the nature of tbe claims, 
and to notify them of sucb reserve, whicb notification may be by 
letter througb tbe post, addressed to sucb creditor's residence as 
nearly as the same can be ascertained by tbe assignee j and if 
such creditors do not file tbeir claims and apply for sucb divi­
dends previons to tbe declaration of the last dividend of the 
estate, the dividends reserved for tbem sball form part of sucb 

last dividend j 

13. If any dividend be objected to, witbin tbe said period of ~~~~ r: o~b~'l~: 
six days, and any dispute arises between tbe creditors of tbe putes concern· 
. I b b· d d· t t tb t ing dividends mso vent or etween 1m an any cre lor, as 0 e correc provided for. 
amount of tbe claim of any creditor, or as to tbe ranking or pri-
vilege of tbe claim of any creditor upon sucb dividend sbeet, 
tbe assignee shall obtain from tbe creditor wbose claim or rank- t.'~~:;'~~e~&? 
ing is dispnted, bis statements and voucbers in support tbereof, 
and from the Insolvent or opposing creditor, a statement show-
ing bis pretensions as to the amount thereof, and shall bear and 
examine the parties and their witnesses under oath, wbich oath 
the assignee is hereby empowered to administer j aqd sball take 
clear notes in writing of tbe parole evidence adduced before him, 
and shall examine and verify tbe statements suhmitted to bim, 
by tbe books and accounts of tbe insolvent and by such evidence 
voucbers and siatements as may be furnisbed to him j and shall 
make an award in the premises, and as to tbe costs of sucb con-
testation, wbicb award shall be deposited in tbe Court and shall 
be final, unless appealed from witbin tbree days from tbe date 
of its communication to the parties to tbe dispute j 

14. The award of tbe assignee as to costs, may be made ex- Execution of 
ecutory by execution in the same manner as an ordinary judg- biB award. 
ment of the Conrt, by an order of the judge upon tbe applica-
tiou of the party to whom costs are awarded made after notice 
to tbe opposite party j 

15. The creditors may, by resolution, autborize and direct the ~osts ofcon!est. 
costs of the contestation of any claim Or any dividend to be paid ~nc~ any claims, 
out of the estate, and may make such order eitber before or 
pending any such contestation j 

16. Pending any appeal, the assignee shall reserve a dividend Pcndingappe.l. 
equal to the amount of divitlend claimed j 
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Unclaimed div- 17. All dividends remaining nnclaimed at the time of the dis­
~~~Y~~it~~w charge of the assignee shall he left in the bank where they are 

deposited for three years, and if still nnclaimed, shall then be 
paid over by such bank with tile interest accrued thereon, to the 
Provincial Government, and if afterwards duly claimed, shall 
be paid over to the persons entitled thereto, with interest at the 
rate of tllree per centum per anuum from the time of the recep­
tion thereof by the Government j 

nalance of es- 18. If any balance remains of the estate of the insolvent, or of 
~~~t ':fieJeJ'~:" the proceeds thereof, after the payment in full of all debts due 

b~· the insolvent, such balance shall be paid over to the insol­
vent upon his petition to that effect, duly notified to the creditors 
by advertisement and granted hy the judge. 

OF LEASES. 

How unexpired O. If the insolvent holds under a lease propert,- havinu eo 
}('a..;cs held by ~ , 0 

the in<vlvent, "alue above and beyond the amount of any rent payable under 
~i~~ )'~'hed:c~:: such lease, the assignee shall make a report thereon to the judge, 
be Ie>; than the containing his estimate of the value of' the estate of the leased 
yulue of the pre-
mises. property in excess of the ren! j and thereupon the judge may 

Sale of bis 
terest. 

order the rights of the insolvent in such leased premises to he 
sold, after notice by advertisement of such sale j and at the time 

in- and place appointed such lease shall be sold, upon such condi-
tions, as to the giving of security to the lessor, as the judge may 
order j and such sale shall be so made subject to the payment of 
the rent and to all the covenants and conditions contained in 
the lease j and all such covenants and conditions sh,lll be bind­
ing upon the lessor and upon the purchaser, as if the purchaser 
had been himself lessee and a party with the lessor to the 
lease j 

Unexpired leas- 3. If the insolvent holds under a le;tse extending beyond the 
i~e nO~re:;J?~~ year current under its terms at the time of his insolvency, pro­
section. perty which is not subject to the provisions of the last preceding 

section, or respecting which the judge does not make an order 
of sale, as therein provided, the creditors shall decide at any 
meeting wbich may be held more than three months before the 
termination of the yearly term of tbe lease current at the time 
of such meeting, whether the property so leased should be 
retained for the use of the estate, only up to the then current, 
or if the conditions of the lease permit of further extension, also 
up to the end of the next following yearly term thereof, and 
their decision shall be final j 
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3. From and after the time fixed for the retention of the lellsed Cancelling. the 
h II b II d lease, and rIght 

property for the use of tbe estate, the lease s a e can,," e of the lessor in 
and shall from thenceforth be inoperative and null j and so soon such case. 

as the resolution of the creditors as to such retention has been 
passed, such resolntion shall be notified to the lessor, and if he 
contends tLat he will sustain any damage by the termination of 
the lease under such decision, he may make a claim for such 
damage, specifying the amount thereof under oath, in the same 
manner as in ordinary claims upon the estate j and the assignee 
shall proceed forthwith to make an award upon such (,Iailll, in 
the same manner, and after similar investigation; and with the 
same right of appeal as is herein provided for in the case of 
claims or dividends objected to j 

4. In making such claim, and ~n any award thereupon, the ~['~~'~;je~;~;m. 
measure of damages.shall be the difference between the value of g 
the premises leased when tbe lease terminates under the resol u-
tion of the creditors, and the rent which tbe insolvent had 
agreed by tbe lease to pay during its continuance j and the 
cbance of leasing or of not leasing the premises again, for a like 
rent, shall not enter into the computation of such dam·ages j and 
if damages are finally awarded to the lessor he shall rank for the 
amount upon the estate as an ordinary creditor. 

OF APPEAL. 

,. There shall be an appeal to the judge from the award of Proceedings in 
an assignee made under this Act, which appeal shall be hy Sllm- ~~!a~~ ~l~'s. 
mary petition, of which notice shall be given to tbe opposite signee. 
party and to the assignee j and the assignee shall attend before 
the judge at the time and place indicated in such notice, and 
shall produce before him all evidence, notes of evidence, hooks, 
or proved extracts from books, documen ts, vouchers or papers 
having reference to the matter in dispute j and thereupon the 
judge may confirm sucb award, or modify it,'or refer it back to 
the assignee for the taking of further evidence, by such order as 
will satisfy the ends of justice j 

2. If any of the parties to such appeal are dissatisfied with And on appeal 
h d f th . d . . . from deciSIOn of suc or er 0 e JU ge, they may appeal from hiS Judgment III the judge. 

Lower Canada to the Court of Queen's Bench for Lower Canada 
on the Appeal Side thereof, and in Upper Canada to either of 
the Superior Common Law Courts or to the Court of Chancery, 
or to anyone of the judges of the said Courts j first obtaining 
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Appeal must be the allowance of such appeal in Lower Canada by a judge of the 
allowed. Superior Court, and in Upper Canada by a judge of any of the 

Courts to which such appeal may be made j and in eit!:er case 
the judge shall be guided in allowing the same by the amount 
to which the assets of the estate may be effected by the final 
decision of the question at issue, as well as by his opinion upon 

As to appeal to the pretensions of the appellant j but any appeal to a single 
f~ '{tc~lejudge judge in Upper Canada may in his discretion be referred, on a 

special case to be settled, to the full \ 'onrt, and on such terms 
in the meantime as he may think necessary and just j 

]\'oticeofappeal 3. Such appeal shall not be permitted unless the party desir­
:itr~n ~ec.fi;"~~ ing to appeal applies for the allowance of tbe appeal, with notice 
period. to the opposite party, within five days from the day on which 

the judgment of the judge is rendered, nor unless within five 
days aft.er the allowance tbereof, be causes to be served upon 
tbe opposite party and upon the assignee a petition in appeal 
setting forth the petition to the judge, and his decision thereon, 
and praying for its revision, with a notice of the day on which 
such petition is to be presented, and also within tbe said period 

And security. of five days causes security to be given before the judge by two 
sufficient sureties, that he will duly prosecute. such appeal, and 
pay all costs incurred hy reason thereof by the respondent j 

Presenting of 
petition in ap­
peal. 

FiJing docu­
ments. 

4. The petition in appeal, when tbe appeal is to a Court, shall 
he presented on one of the first four days of the term next follow­
ing the putting in of the security in appeal, and shall not be 
thereafter received j and when the appeal is to a judge, the peti­
tion shall be presented within ten days after putting in security, 
and shall not thereafter be received; and on or before the day 
of the presentation of the petition, the assignee shall file in the 
office of tbe Court of Appeal, or of the Cou~t to which the judge 
appealed to belongs, the evidence, papers, and documents which 
had heen previollsly prodnced before the judge, and thereupon 
the appeal shall be proceeded with and decided according to 
the practice of the Court j 

f: nC.;':~r~~~~:~a 5. If the party appellant does not present his petition on the 
in due time. day fixed for tbat purpose, the Court or judge selected to be ap­

pealed to as the case may be, shall order the record to be returned 
to the assignee, and the party respondent may on the following 
or any other day during the same term produce before the Court 
or within six days thereafter hefore such judge, the copy of peti­
tion served upon him, and obtain costs thereon against the ap­
pellantj 
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6. The costs in appeal shall be in the discretion of the Court Costs in appeal. 
or of the judge appealed to, as the case may be i 

. d d f Decision of one 
7. In Lower Canada any order of a Judge ma e un er any 0 judge in L. C. 

the foregoing sub-sections, shall be subject to review und~r the :'~v~~;.ubject to 
provisions of any Act passed during the present Session, lD the 
same manner and upon tbe same conditions as judgments of the 
Superior Court for Lower Canada i and in such cases the pro-
visions respecting appeal to tbe Court of Queen's Bench herein-
before made, shall apply to the judgments of the Court of 

Review. 

OF FRAUD AND FRAUDULRNT PREFERENCES. 

S. All gratuitous contracts or conveyances, or COD tracts or :e~;;'~Jl}~~Ud~':: 
conveyances without consideration, or with a merely nominal lent contracts or 
consideration, made by a debtor afterwards becoming an insol. conveyances. 
vent with or to any person wbomsoever, within tbree montbs 
next preceding the date of the assignment or' of the issue of the 
writ of attacbment in compulsory liquidation, and all contracts 
by which creditors are injured, obstructed, or delayed, made by 
a debtor nnable to meet his engagements, and afterwards becom-
ing an insolvent, with a person knowing snch inability or having 
probable cause for believing such inability to exist, 01' after such 
inability is public and notorious, are presumed to be made with 
intent to defraud his creditors i 

2. A contract or conveyance for consideration, by which cre- Contracts or 
ditors are injured or obstructed, made by a debtor unable to :;;':d:Yb;Cr~SOI_ 
meet his engagements wit II a person ignorant of such inability, vent yoidable in 
and before it has become public and notorious, but witbin tbirty certam cases. 
days next before the execution of a deed of assignment or of a 
writ of attacbment under this Act, is voidahle, and may be set 
!lside by any court of competent jurisdiction, upon sucb terms as 
to the protection of such person from actnal loss or liability by 
reason of such contract, as the Court may order i 

3. All contracts or conveyances made and acts done by a Fraudulentcon­
d~btor, ~ith .inten~ fraudulently to, impede, obstruct, or delay ~:c~~ce~r b;~~: 
hIS cred,tors lD tbelr remedies against him, or with intent to de- .orvent void. 
fraud his creditors, or any of them, and so made, done, and in-
tended with tbe knowledge of the person contracting or acting 
with the debtor, and wllich have the effect of impeding, obstruct-
ing, or delaying the creditors in their remedies, or of Injuring 
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tbem, or any of tbem, are prohibited, and are null and void, not­
withstanding tbat sllcb contracts, conveyances, or acts be in 
consideration or in contemplation of marriage j 

In what. case 4. If any sale, deposit, pledge, or transfer, be made by any 
r::;;:,r~~~:a~hall person in contemplation of insolvency, by way of security for 
~~1~~1~edfrau- payment to any creditor, or if any goods, effects, or valuable 

secnrity be given by way of payment by snch person to any cre­
ditor, wbereby such creditor obtains or will obtain an unjust 
preference over tbe other creditors, such sale, deposit, pledge, 
traosfer, or payment, shall be null and void, and tbe subject 
tbereof may be recovered back for the benefit of the estate by 
the assignee, in any Court of competent jurisdiction j and if the 
same be made witbin thirty days next before the execution of a 
deed of assignment, or tbe issue of a writ of attacbment under 
this A ct, it sball be presumed to have been so made in contem­
plation of insolvency j 

When pa mpots 5. Every payment made within tuirty days next before execu­
hall be ~eemeLi tion of a deed of assignment or tbe issue of a writ of attachment 

lraudulent. ' 

Proviso. 

under this Act, by a debtor unable to meet his engagements in 
full, to a person knowing such inability, or having probable 
cause for believing tbe same to exist, is void, and the aononnt 
paid may be recovered back by suit, in any competent Court,.for 
tue benefit of tbe estate j provided always tbat if any valnable 
security be given up in consideration of such payment, such 
security or the value thereof, shall be restored to the creditor 
before the return of sucb payment can be demanded j 

Transfer of 6, Any transfer of a debt due by tbe insolvent, made witbin 
debts due by in- thirt y days next previous to tbe execution of a deed of assign 
~~id"~~ c~~ta~: ment, or the issue of a writ of attachment under this Act, or at 
cases. any time afterwards, to a debtor knowing or having probable 

cause for believing tbe insolvent to be unable to meet his en­
gagements, or in contemplation of his insolvency, for the pnr­
pose of enabling the debtor to set up by way of compensation 
or set-off tbe debt so transferred, is null and void as regards the 
estate of the insolvent j and the debt due to the estate of tbe in­
solvent shall not be compensated or affected in any manner by 
a claim so acquired j but the purchaser thereof may rank on the 
estate in the place and stead of the original creditor j 

Certain other 7. Any trader in Lower Canada, and any person whosoever 
~a~e'!;ar~~~:3: in Upper Canada, who purchases goods on credit or procures 
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advances in money, knowing or believing bimself to be unable 
to meet his engagements, and concealing the fact from the per­
son thereby becoming his creditor, with the intent to defraud 
such person, or who by any false pretense obtains a term of credit 
for the payment of any advance or loan of money, or of the 
price or any part of the price of any goods, wares or merchan­
dize, with intent to defraud the person thereby becoming his 
creditor, anI! who shall not afterwards bave paid the debt or 
debts so incurred, shall be held to be guilty of a frand, and shall 
be liable to imprisonment for such time as the Court may order, PllIlishment. 
not exceeding two years, unless the debt and costs be sooner 
paid j and if such debt or debts be incurred by a trading com-
pany, ·then every member tbereof who shall not prove himself to 
have been ignorant of the incurring, and of the intention to in-
cur, such debt or debts, shall he similarly liable; provided Proviso. 
always, that in the suit or proceeding taken for the recovery of 
such debt or debts, the defendant be charged with such fraud, 
and be declared to be guilty of it by the judgment rendered in 
such suit or proceeding j 

8. In Upper Canada in every such suit or proceeding whether As to like case 
the defendant appear and plead, or make default, the plaintiff in U. c. 
shall be bound to prove the fraud charged, and upon his proving 
it to the judge who tries the suit or proceeding shall imme-
diately after the verdict rendered against the defendant for such 
fraud (if such verdict is given) adjudge the term of imprison-
ment which the defendant shall undergo j and he shall forth-
with order and direct the defendant immediately to he taken 
into custody and imprisoned accordingly j hut such judgment 
shall r..ot affect the ordinary remedies for the revision thereof, 
or of any proceeding in the case. 

OF COMPOSITION AND DISCHARGE. 

9. A deed of composition and discharge executed hy tbe When and to 
. ·t· h f h f h d· what extent a maJol"l y m num er 0 t ose 0 t e cre Itors of an insolvent who deed of compo-

are respectively creditors for sums of one hundred dollars and "bi.tiod'.' shall be 
, m mg. 

upwards, and who represent at least three-fourths in value of 
liabilities of the insolvent subject to he computed in ascertain-
ing such proportion, shall bave the same effect with regard to 
the remainder of his creditors, and he hinding to the same ex-
tent upon him, and upon tbem, as if they were also parties to it j 
and such a deed may he validly made either before., pending, or 
after proceedings upon an assignment, or for tlie compnlsory :a~eb:u~~3~.od 
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time within 
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If none be so 
made. 
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liquidation of the estate of the insolvent j and the discharge 
therein agreed to shall have the same effect as an ordinary dis­
charge ohtained as hereinafter provided j 

2, If the insolvent procures a deed of composition and dis­
charge to be duly executed as aforesaid, and deposits it with the 
assignee pending the proceedings upon a voluntary assignment 
or for compulsory liquidation, the assignee, after the period here­
inbefore fixed as that after which dividends may be d'ec1ared has 
elapsed, shall give notice of such deposit by advertisement j and 
if opposition to such composition and discharge be not made by 
a creditor, within six juridical days after the last publication of 
such notice, by filing with the assignee a declal'ation in writing 
that he objects to such composition and discharge, the assignee 
shall act upon such deeJ of composition and discharge accord­
ing to its terms j but if opposition be made thereto within the 
said period, or if made, be not withdrawn, then he shall abstain 
from taking any action UpO.1 such deed until the same has been 
confirmed, as hereinafter provided j 

:'~~C;fC~~d~~~; 3, The consent in writing of the said proportion of creditors 
to debtor's dis- to the discharge of the debtor after an assignmen t, or after his 
charge, estate has been pnt in compulsory liquidation, absolutely frees 

and discharges him from all liabilities whatsoever (except such 
as are hereinafter specially excepted) existing against bim and 
proveahle against bis estate, whicb are mentioned and set fortb, 
in the statement of his affairs annexed to the deed of assignment, 
or whicb are shewn by any supplementary list of cre<iitors fur­
nisbed by tbe insolvent, previous to such discbarge, and,in time 
to permit tbe creditors tberein mentioned obtaining tbe same 
dividend as other creditors lipon his estate, or which appear by 
any claim subsequently furnished to the assignee, whether such 
debts be exigible or not at the time of his insolvency, and 

If the holder ot'whether direct or indirect' and if the holder of any negotiable 
any ne~ohable. ' 
roper IS un- paper IS unknown to the insolvent, the insertion of the particu-

DOwn, lars of such paper in such statement of affairs, with the declara­
tion that the holder thereof is unknown to him, shall bring the 
debt represented by such paper, and the holder thereof, within 
tbe operation of this section; , 

Effect of dis- 4 A d' h d h' A h II h cMrge as re- • ISC arge un er t IS ct s a not operate any c ange 
£,rd:cco~';[:~ir; in the liability 0: any perso,n or company secondarily liable for 
liable lor debts the debts of the IDBolvent, eIther as drawer or endorser of nego­
of insolvent, tiable paper, or as guarantor, surety or otherwise, nor of any 
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partner or other person liable jointly or severally with the in­
solvent for any debt, nor shall it affect any mortgage, hypothe­
que, lien or collateral security beld by any creditor as security 

for any debt thereby discharged; 

• 5. A discharge under this Act shall not apply, without the Certain debt, 
. . excepted fro,m 

express consent of the creditor, to any debt for enforcmg tbe ol'erationofdl" 
payment of which tbe imprisonment of tbe debtor is permitted charge. 

by this Act, nor to any debt due as damages for personal wrongs 
or as a penalty for any offence of whicb the insolvent bas been 
convicted, or as a balance of account due by the insolvent as an 
assignee, tutor, curator, trustee, executor or public officer; nor 
shall sucb debts, nor any privileged debts, nor the creditors 
thereof, be computed in ascertaining whether a sufficient propor-
tion of tbe creditors of the insolvent have done, or consented· to 
any act, matter or tbing unuer this Act j but tbe creditor of any But the creditor 
debt due as a balance of account by tbe insolvent as assignee, :;\~t;;l::;;~~l't the 

tutor, curator, trustee, executor or public officer, may claim and 
accept a dividend thereon from tbe estate without being in any 
respect affected by any discharge obtained by the insolvent; 

6. An insolvent wbo has procured a consent to his discharge Proceedhlg' to 
or tbe execution of a deed of composition and discharge, within ~~~a~uo~od,;~:m­
tbe meaning of this Act, may file in tbe office of the Court the charge. 
consent or deed of composition and discbarge, and may then 
give notice (Form 0) of the same being so filed, and of his in-
tention to apply by petition to the Court in Lower Canada, or 
in Upper Canada to the judge, on a day named in such notice, 
for a confirmation of the discbarge effected thereby; and notice 
sball be given by advertisement in tbe CUI"'.!U Guzette for two 
montbs, atlt! alw for tbe same period, if tbe application is to be 
made in Upper Canada, in one newspaper, and if in Lower Cana-
da in one newspaper publisbed in Frencb, and ih one newspaper 
publishet! in Englisb, in or nearest tbe place of residence of tbe 
insolvent j and upon sucb application any creditor of the insol- Creditors may 
vent may appear and oppose such confirmation, eitber upon the ':rJ:.'t~~o~l~~B~n 
ground of fraud or fraudulent preference within tbe meaning of 
tbis Act, or of fraud or evil practice in procuring the consent of 
tbe creditors to tbe discbarge, or tbeir execution of the deed of 
composition and discbarge, as the case may be, or of the insuffi-
ciency in number or value of tbe creditors consenting to or exe-
cuting the same, or of tbe fraudulent retention and concealment 
by tbe insolvent of some portion ofbis estate and effects, 01' oftbe 

M 
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evasion, prevarication or false swearing of the insolvent upon 
examination as to his estate and effects, or upon the ground that 
subsequent to the passing of this Act the insolvent has not kept 
an account-book shewing his receipts and disbursements of cash 
and such other books of account as are suitable for his trade, or 
if, baving at any time kept snch book or books, he lJae refused 
to produce or deliver them to tbe assignee; 

If confirmation 7. If the insolvent does not apply to the Court or judge for a 
~~ n~!~~~lUt~~ confirmation of such discbarge within two montbs from the time 
month" pro· at which the same has been effected under tbis Act, any credi­
~:~~~1l1~ ":.·';n~ tor for a sum exceeding two hundred dollars, may cause to be 
the discharge. served a notice in writing upon the insolvent requiring him to 

file in the Court the consent, or the deed of composition and dis­
cbarge, as the case may be; and may tbereupon give notice 
(Form P) as hereinbefore provided, with regard to applications 
for confirmation of discharge of his intention to apply by peti­
tion to tbe Court in Lower Canada, or in Upper Canada to the 
judge, on a day named in sucb notice, for tbe annulling of tbe 

Peti!ion for an· discbarge; and on tbe day so named m"y present a petition to 
~~~~\~~:n:o~~~ the Court or judge, in accordance with such notice, setting 
quen! thereon. forth the reasons in support of sucb application, which may be 

any of lhe reason3 upon which a confirmation of discharge may 
be opposed; and upon such application, if the insolvent has not 
at least one month before the day fixed for the presentation 
thereof, filed in the office of the Court the consent or deed under 
wJ,:ch the discbarge is effected, the discharge may be annulled 
without further enquiry, except as to the service upon him of the 
notice to file the same; but if such consent or deed be so filed, 
or if upon special application, leave be gr:tnted to him to file the 
same at a subsequent time, and' he do then file the same, the 
Court or judge, as the case may be, shall proceed thereon as 
upon application for confirmation of such discharge; 

Po,ver of court 8. The Court or judge, as the case may be, upon hearing the 
or judge. application to confirm or to annul the discharge, the objections 

thereto, and any evidence adduced, shall have power to make 
an order, either confirming the discharge absolutely, suspen­
sively, or conditionally, or annulling tbe same; and such order 
shall be final, unless appealed from in the manner herein. pro­
vided for as to appeals from the Court or judge; 

Effect of confir· ~. Until tbe Court or judge, as the case may be, has ron firmed 
matioD. such discharge, the burden of proof of the dischs.rge being com ... 
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pletely effected under the provisions of tbis Act, sbaH be upon 
the insolvent j hut tbe confirmation tbereof, if not reversed in 
appeal, sbaH render tbe discharge thereby confirmed, final and 
conclusive j and an anthentic copy of the judgment confirming 
the same sball he snfficient evidence, as well of such discharge 
as of the confirmation thereof j 

10. If, after the expiration. of one year from the date of an When insolvent 
assignment made under this Act, or from the date of the issue ~~y co~~fl~r to 
of a writ of attachment thereunder, as the case may he, the in- judge for dis­
solvent has not ohtained, from the required proportion of the charge. 
creditors, a consent to his discharge, or the execntion of a deed 
of composition and discharge, he may apply to the Court in 
Lower Canada, or to the judge in Upper Canada hy petition to 
grant him his discharge, first giving notice of such application, 
(Form Q) in the manner hereinbefore provided for notice of 
application for confirmation of discharge j 

11. Upon such application any creditor of the insolvent may Opposing suCh 
aprear and oppose the granting ~f such discharge upou any applICation. . 
ground upon wbich the confirmation of a discharge ma.y be 
opposed under this Act j 

12. The Court or judge, as tbe case may be, after hearing the Judgment of 
insolvent, and the ohjecting credi tors, and any evidence tbat court. 
may be adduced, may make an order either granting the dis-
charge of the insolvent absolutely, conditionally, or suspensively, 
or refusing it absolutely j and such order shall be final, unless 
appealed from in the manner herein provided for appeals from 
the Court or judge j 

13. Every discharge or composition, or confirmation of Rny Discharge, &c., 
discbarge or composition, which has been ohtained by fraud or ~:;:~~~~db:~Oid. 
fraudulent preference, or by means of the conse!'t of any cre,ii-
tor procured hy the payment of such creditor of any valuable 
consideration for such consent, shall he null And void. 

EXAMINATION OF TH~ INSOLVENT AND OTH~RS. 

10. Immediately upon the expiry of the period of two months When and how 
from the first insertion of the advertisement giving notice of an ~~sg~:~Ine.r:l. 
assignment, or of the appointment of an official assignee, the fore the as.ig­
assignee shall call a meeting, by advertisement., of tbe creditors nee. 
for the public examination of the insolvent, and shall summon 
bim to attend such meeting j and at such meeting the insolvent 
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may be examined on oatb, sworn before tbe assignee, by or on 
Examination to behalf of any creditor present, in bis turn j and tbe examination 
~eritr~~~ced to of tbe insolvent sball be reduced to writing by the assignee, 

and signed by the insolvent j and any qupstions put to tbe insol­
vent at sucb meeting whicb be sball answer e¥asively, or refuse 
to an;wer, sball also be written in sucb examination, witb tbe 
replies made by tbe insolvent to sucb questions j and the insol-

Signing and vent sball sign sucb examination, or if be refuse to sign tbe 
attesting it. same, bis refusal sball be entered at the foot of tbe examination, 

witb tbe reasons of sucb refusal, if any, as given by himself; 
and sucb examination shall be attested by the assignee aad shall 
be filed in the office of tbe Court; 

Ex.mination of 2. Tbe insolvent may also be from time to time examined as 
~t~oJ~~:~.berore to bis estate and effects upon oa:b, before tbe judge, by tbe as­

signee or by any creditor, upon an order from tbe judge obtained 
without notice to tbe insolvent, upon petition, setting forth satis­
factory reasons for such order-and he may also be examined in 
like manner upon a subpd>na issued as of course without such 
order, in any action in which a writ of attachment has been 
issued against his estate and effects j wbich subplEna may be 
procured by tbe plaintiff, or by any creditor intervening in the 
action for that purpose, or hy the assignee j 

]o;xamination by 3. The insolvent may also be examined by the assignee or by 
aSSIgnee orered· d' h I" f h . d' Ito~ on apti. any cre Itor, on t e app lcatlOn 0 t e msolvent for a lscbarge 
~~~~:e, ~~. I.· or for the confirmation or annulling of a discharge, at any stage 

of such proceediug or upun any petition to set aside an attach­
ment in the proceedings for the compulsory liquidation of his 
estate j 

other persons 4. Any other person who is believed to possess information 
::11. be exam· respecting the estate or effects of tbe insolvent, may also b.Hrom 

time to time examined before the judge upon oath, as to such 
estate or effects, upon an order from the judge to that effect, 
which order the judge may grant upon petition, setting forth 
satisfactory reasons for sucb order, without notice to the insol­
vent or to the person to be so examined i 

Insolvent to at- 5. The insolvent shall attend all meetings of his creditors, 
t":~r~.lit~~rOf when summoned so to do by the assignee, find shall answer all 

questions that may be put to him at such meetings touching his 
business, and touching his estate and effects j and for every such 
attendance he shall be paid such sum as shall be ordered at such 
meeting, hut not less than one dollar i 



169 

6. Any person summoned for examination or under exam ina- Conduct of wit­
tion under this Act shall be subject to proceedings and punish- nesse •. 
ments similar to thoile which may be taken against or inflicted 
upon ordinary witnesses; and on application the judge may at Their costs. 
his discretion order an allowance to be made to persoDs so ex-
amined, of a like amount to that allowed to witnesses in civil 
cases, and order them to be paid such allowance out of the estate 
or otherwise. 

OF PROCEDURE GENERALLY. 

II. Notice of n::eetings of creditors and all other notices Notices under 
h · . db· h d . t· h t . I thi, Act, bow to erem reqUlre to e gIven y a vertlsemen ,Wll ou specla be given. 
designation of the nature of such notice, shall be so given by 
publication thereof for two weeks in the Canada Gazette, also in 
Lower Canada in every issue during two weeks of one news-
paper in English and one in French, and in Upper Canada, in 
one newspaper in English, pllblished at or nearest to the place 
where the proceedings are being carried on, if such newspapers 
are publisbed within ten miles of such place; and in any case 
the assignee or person giving such notice shaH also address 
notices thereof to all creditors and to all representatives of 
foreign creditors, within the Province, and shall mail the same 
with the postage thereon paid, at the time of the insertion of tbe 
first advertisement; 

2. All questions discussed at meetings of creditors shall be Decision of 
decided by tbe majority in number of all creditors for sums above ~~~~\ig:: ~i 
one hundred dollars, present or represented at such meeting, creditors. 
and repre'enting also the majority in value of such creditors, 
unless berein otberwise specially provided; but if the majority 
in number do not agree with the majority in value, tbe meeting 
may be adjourned for a period of not less than fifteen days, of 
wbicb adjollrnment notice by advertisement sball be given; and 
if tbe adjourned meeting bas the same result, tbe views of each 
section of tbe creditors shaH be embodied in resolutions, and 
sucb resolutions sbaH be referred to tbe judge, wbo sball decide 
between tbem ; 

3. If the first meeting of creditors, whicb takes place after tbe What may be 
expiry of the period of two mon tbs from tbe date of the deed of !~~~,~~ ?,~8:red. 
assignment 0: of the appointment of an official assignee, be called ~~J~:i~cal~;J~~ 
for the ordermg of the affairs of the estate generally, and it be generalFy, &c. 
so stated in tbe notices calling such meeting, all tbe mattl!"rs 
a.nd tbings respecting wbich tbe creditors may vote, resolve or 
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order, or wbicb tbey inay regulate under tbis Act, may be voted 
resolved or ordered U,)on, and may be regulated at sucb meeting 
without having been specially mentioned in the notices calling 
such meeting, notwithstanding anything to the contrary in tbis 
Act contained, due regard being had, however, to the propor­
tions of creditors required by this Act for any such vote, resolu­
tion, order or regulation j 

Claims of cr,·,I- 4_ Th. claims of creditors (Form R) sball be furnished to tbe 
itOT'S; form ot. a~signee in writing, and shall specify what security, if any, the 

creditor holds for the payment of his claim, and wben required 
hy this Act, shall also c"ntain an estimate by such creditor of 
tbe value of such security j and if the creditor holds no security, 
then it sball also be so therein stated j 

How to be at­
tested. 

5. The claims shall be attested under oatb, tahn in Canada 
before any judge, Commissioner for taking Affidavits, or justice 
of the peace, and out of Canada before any judge of a Court of 
Record, any commissioner for taking affidavits appointed by any 
Canadian Court, the chief municipal officer for any town or 
city, or any Britisb consul or vice-consul, or before any otber 
person autborized by any statute of this Province for taking affi­
davits to be used in tbis province j 

~IIWI;:~~~~~rn 6_ Before the preparation of a dividend sbeet, the assignee 
cases. may require from any creditor a supplementary oath declaring 

wbat "IDount, if any, such creditor bas received in part payment 
of tbe debt upon which Lis claim is founded, subsequent to the 
making of ~uch claim, together witb tbe particulars of such pay­
ment; and if any creditor refuses to produce or make such oath 
before the assignee witbin a reasonable time after he bas been 
required so to do, be sball not be collocated in sucb dividend 
sbeet; 

Claims secured 7_ If, in Lower Canada, any claim be secured by hypotheque 
by "1!pothcque tb 1 t t f b - 1 -f - - f or prwilCge in upon e rea es a e 0 t e 10SO vent, or 1 It conSIsts 0 any 
L. C_ hypotheque or priviler;e upon sucb real estate or any part tbereof, 
Documents to tbe nature of sucb hypotheque or privilege sball be summarily 
be filed, &c,· specified in sucb claim j but unless sucb claim be filed witb the 

assignee, witb tbe deeds and documents in support tbereof, 
within six days from tbe day of sale of the property affected 
tbereby, or if not, unless leave to file the same be afterwards 
obtained from tbe judge upon special cause sbewn, previous to 
tbe distribution of tbe proceeds of such real estate, or unless a. 
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dividend upon such claim has heen reserved by the assignee, 
such claim shall not he entitled to any preferential collocation 

upon the proceeds of such real estute j 

8. Any affidavit required under this Act may he m.ade by the ~~~~~fl ~~~; 
party iuterested, or by the agent in that behalf havlDg a per- this Act. 
sonal knowledge of the matters therein stated j 

9. One clear day's notice of any petition, motion, or rule, shall :-;"Iices of pro­
be 'sufficient, if the party notified resides within fifteen miles ofceedlllgs. 
the place wbere the proceeding is to be taken, and one extra 
day shall be sufficient allolVance for each additional fifteen miles 
of distance between the place of service and the place of pro-
ceeding, and service of such notice shall be made in such manner 
as is nolV prescribed for similar services in that section of the 
Province within which the service is made j 

10 Tbe jndge shall have the same pOlVer and authority in Commissions 
respect of tbe issuing and dealing with commissions for the exa- ~fr,~~~:~~:.tion 
mination of witnesse., as are possessed by tbe ordinary Courts 
of Record in tbe section of tbe Province in ",bich the proceed-
ings are being carried on j 

11. All rules, orders, and warrants, issued by any judge or Rules. &0 .• may 
Court in any matter or proceeding under this Act, may be validly ~~;:f~t·(;U: :~l. 
served in any part of this Province upon the party affected or vince. 
to be affected therei,y; and tbe service of thfm or any of tbem 
may be \"Slidl)" made in such manner as is now prescribed for 
singular services in tl",t part of tbe Province within which tbe 
service is made j and tbe person cbarged witb such service sball 
make his return thereof and on oatb, or if " sberiff or bailiff in 
Lower Canada, may make such return under his oath of office j 

12. The fourth, fiftb, se\'enth, eighth, ninth, tenth, eleventh Certain ". of 
and thirteenth sections of chapter seventy-nine of the Consoli- f,,;!;;',- j§t~~.d "2i: 
dated Statutes of Canada sball apply to proceedings under this Canada to apply 
Act j and the whole of chapter eighty of the said Consolidated 
Statutes sball also apply to proceedings under this Act, in the 
same manner and to the same extent as to proceedings before 
Courts of Record in Upper and Lower Canada j 

13. The formS appended to this Act, or {lther forms in equiva- For;r'd ~g- be 
lent terms, shall be used in the proceedings for which such forms ~~~d: 
are provided j but in every petition, application, motion, contes-
tation, or other pleadiog under this Act, the parties may stat~ 
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In otber cases the facts upon which they rely in plain and concise Iangual!e, to 
ordinary lb.n- , the interpretation of which the rules of constru~tion applicahle guage to e SU1.-
ticient. to such language in tbe ordinary transactions of life shail apply; 

and uo allegation or statement shall he held to he insufficiently 
made, unless by reason of any alleged insufficiency, the opposing 
party be misled or taken by surprise; 

Amendment of 14_ The rules of procedure as to amendments of pleadings, 
proceedings. which are in force at any plnce where any proceedings nnder 

this Act are carried on, sball apply to all proceedings under 
this Act; and any judge before whom any such proceedings are 
being carried on sball have full power and authority to apply 
tbe appropriate rules as to amendments, to tbe proceedings so 
pending before bim; and no pleading or proceeding shall he 
void by any reason of any irregularity or defanlt which can or 
may be amended under the rules and practice of tbe Court; 

Effect of death 
of insolvent, 
pending vro­
ceedings. 

15. The death of the insolvent, pending proceedings upou a 
... oluntary assignment or in compulsory liquidation, shall not 
affect such proceedings, or impede the winding up of his estate i 
and bis heirs or other legal representatives may continue the 
proceedings on his behalf to the procuring of a discharge, or of 
the confirmation tbereof, or of both; 

Costs to compel 16. The costs of the action to compel compulsory liquidation 
~~ld~W~~? Ii- shaH be paid by privilege as a first charge upon the assets of 

the insol\-ent i and the costs of the judgment of confirmation of 
tbe discharge of the insolvent, or of the discharge if obtained 
direct from the Court, and the costs of winding up the estate, 
being first. submitted at a meeting of creditors, and afterwards 
taxed by the judge, shall also be paid therefrom; 

Rules of pr.c- 17. In Lower Canada rules of practice for regulating the due 
}~~~ i~t~cHrof conduct of proceedings under this Act before tbe Court or judge, 

and the tariff of fees for the officers of the Court, and for the 
advocates and attornt')"s practising in relation to such proceed­
ings, shall be made forthwith after the passing of this Act, and 
when necessary repealed or amended, and shall be promulgated 
under or by the same autbority and in the same manner as the 
ru~es of practice and tariff of fees of the 'Superior Court for 
Lower Canada, and shall apply in the same nlanner and bave 
the same effect in respect of the proceedings under this Act, as 

Taxation of 
costs. 

the rules of practice and tariff of fees of the Superior Court 
apply to and affect the proceedings before that Court; and 
bills of costs upon proceedings under this Act, may be taxed 
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and proceeded upou in like manner, as bills of costs may 
now be taxed and proceeded upon iu the said Superior Court j 

18, In Upper Canada the judges of the Superior Courts of RU~S C'lld tarif!' 
Common Law, and of the COllrt of Chancery, or of any five of

lli 
, , 

them, of whom the Chief Justice of Upper Canada, or the Chan-
cellor, or the Chief Justice of the Common Pleas, shall be one, 
sball have power to frame and settle such forms, rules and regu-
lations as shall be followed and observed in the proceedings on 
insolvency under this Act, as they may .deem to be npcessary, 
and to fix and settle th~ costs, fees and charges which shall or 
may be had, taken or paid in ~ll such c .. ses hy or to attornies, 
solicitors, counsels, officers of courts, whether for the officer or 
for the Crown, as a fee for the fee fund or otherwise, sheriffs, 
assignees, or other persons whom it may be necessary to provide 
for, 

GENERAL PROVISIONS, 

12. In all cases of sales o,~ merchandize to a trader in Lower nights of Ull­

Canada subsequently hecoming insolvent, the exercise of the ~!:,dc~~~~~,"e u~; 
rights and privileges conferred upon the unpaid vendor by the Paris,restricted 
one hundred and seventy-sixth and one hund. ed and seventy-
seventh articles of the Coutume de Paris, is hereby restricted to 
iJ. period of fifteen days from the delivery of such merchandise j 

2, In Lower Canada, every trader who marries, having pre- hi L, C, mal'­

viollslyexecuted a contract of marriage by which he gi.es or ~'t"~~ad~~~Y;~~ 
promises to "ive, or to pay, or ~ause to be paid to his wife, any f,;I(~s~~~~~i~vi~~: 
property or effects, or any sum of money, shall cause such con- riod, 
tract of marriage to be enregistered in the registration division 
in which he has his place "f husiness, within thirty days from the 
execution thereof: and every trader already married, having 
such marriage contract with his wife, shall enregister the same 
as aforesaid, if it he not there already enregistered, within three 
months from the passing of this Act; and every person not a 
trader, but hereafLr becoming a trader, and having such a con-
tract of marriage with ::'is wife, shall cause such contract to be 
enregistered as aforesaid (if it be not previously there enregis-
tered), within thirty days from becoming such trader; and in 
default of such registration the wife shall not be permitted to P,'ovision in de-

'I h If f 't ' -, , h fault of such ava, erse 0 I S prov,slOns In any claIm upon t e estate of registration. 
such insolvent for any adv~ntage conferred upon or promised to 
her by its terms; nor shall she be deprived hy reason of its pro-
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visions of any advantage or rigbt upon tbe estate of ber hus­
band, to which, in the absence of any such contract, sbe would 
bave beeu entitled by law; 

Ju~gment i!, 3. Xo judgmentsball be rendered against any trader in Lower 
~~,~~~~Sf;~~1 br/;I~: Canada in any action against him by h~s wife en separation de 
~~J~~I~C~I:~~~~~ biens or en separation de corps et de biens, unless tbe insti~ution 
condition,. of ·,ucb action is adve. tised ccntinuously for one month 1D tbe 

Canada Ga:cl/r, and in two newspapers publisbed in or nearest 
o the place of residence of sucb trader, one in Frencb, the other 

in English; nor unless such action be brought in the district 
within whicb the defendant has his domicile; and any creditor 

~~~~~t~~!. may of the defendant in any such suit may intervene therein for the 
purpose of examining such debtor respecting his estate and 
effects, without becoming liable for any costs either to the 
plaintiff or to the defendant, and may also intervene therein, 
and oppose the demand of the plaintiff, or subsequently contest 
the validity of any judgment rend~red therein, subject to tbe 
ordinary rule as to costs; 

Interpretation. 4. The words "before notaries" shall mean executed in 
notarial form according to the law of Lower Canada; .the words 

~;:.~er.0rc nota·" the judge" shall, in Lower Canada, signify a judge of th~ 
Superior Court for Lower Canada, having jurisdiction at the 

".Judge." domicile of the insolveht; and in Upper Canada a judge of the 
County Court of the county or union of counties in which the 

"Court." prvceedings are carried on, and the words" the Court" shall, 
in Lower Canada, signify the said Superior Court, and in Upper 
Cnnada the County Court, unl~ss it is otherwise expressed or 
unless the coutext plainly requires a different construction: but 
the twenty-fou:th and twenty-fifth sections of the seventy-

~;~~;~~ a:;I;.i- eighth chapter of the Consolidated Statutes for Lower Canada, 
including subsection number two of tbe said twenty-fifth section 
sball apply in Lower Canada to the proceedings under this 
Act; 

If ASSignee." 

.. Day." 
" Creditor." 

5. The word" Assignee" shall mean the official assignee ap­
pointed in proceedings for compulsory liquidation as well as the 
assignee appointed under a deed of voluntary assignment; the 
word" day" shall mean a juridcial day; the word" Creditor" 
shall be held to mean every person to whom the insolvent is 
liable, whether primarily or secondaril;', and w!iether as princi­
pal or surety; but no deht suall be doubly represented or ranked 
for, either in the computation for ascertaining the numhers and 
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proportion of creditors, or in the allotment or payment of divi-
dends j the word" collocated" shall mean ranked or placed in "Collocated." 
tue dividend sheet for some dividend or sum of money j and all 
the provision" of this Act respecting traders, shall be held to 
apply equally to unincorporated trading companies and co-part- Application of 
nersbips j and tbe chief office 0: place of business of snch unin- ~~!s, t~c~ompa. 
corporat,d trading companies and co-partnersbips sball be tbeir 
domicile for tbe purposes of this Act j 

6. Every assignee to whom an assignment is made under this Aosignees t? be 
Act, and every official assignee appointed unde-f the. provisions :*~n~ean~~h~:} 
of tbis Act, is an agent witbin the me,ming of tbe forty-third, ~~en~~~','~a;.t9~, 
forty-fourth, fort:'-sixth, forty-eighi.h and forty-nin.>h sectio:s of sec. 43, &c. 
the ninety-second chapter of the Consolidated Statutes of Cana-
da j and every provision of this Act, or resolution of the credi-
tors, relating to the duties of an assignee or official assignee, 
shall be b ,ld to be direction in writing, within the meaning of 
the said forty-third section of tbe said chapter; and in an in-
dictment against ~n assignee or official assignee under any of 
the said sections, the right of property in any monies, security, 
matter, or tbing, may b, laid in "the creditors of the insolvent 
(naming him), under tbe Insolvent Act of 1864," or in tbe name 
of any _ssignee subsequently appointed, in his quality as such 
assignee j 

7. Tbe deed of assignment, or an autbentic copy thereof, or Deed of assign­
a duly autbenticated copy of the order uf the judge appointing ;~:;'i '~ci:~~i': 
an officIal assignee, or a duly certified extract from the minute; dence. 
of a meeting of creditors, according to the mode in which the 
assignee or official assignee is alleged to be :1.ppointed, shall be 
prima facie e~idence in all courts, wbetber civil or criminal, of 
such appointment, and of the regularity of all proceedings at 
the time thereof antecedent tbereto j 

8. One per centum upon all moneys proceeding from the sale ppr centage for 
b . db' " . Buildin" and y an asslgne~, un er t e provIsIOns of thiS ~ct, of any Immove- Jur);' FIfnd in 
able proper:y III Lower Canada, shall be retamed by the assignee L. c. 
out of such moneys, and shall by sucb assignee be paid over to 
the sheriff of the distric', or of eitber of tbe counties of Gaspe or 
Bonaventure, as the case may be, witbin wbi~h tbe immoveable 
prorer'y sold shall be situate, to form part of the building and 
jury fund of sncb district or county j 

9. The Governor in Council shall have all the powers with Power to impose 
respect to imposing a tax or duty upon proceedings under tbis ~e:d~g~jn rC: 
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Act, which are conferred npon the Governor in Conncil by the 
thirtv-second and thirty-third sections of the one hundred and 
ninth chapier of the Consolidated Statutes for Lower Canada, 
and by the Act. intituled: .dn .dct to make provision for the erec­
tion or repair of Court HOltses and Gaols at certain places in Lower 
Canada, (12 Vic., cap. 11 .) 

13. Tbis Act shall be called and known as " The Insolvent 
Act of 1864," and sh!tll come into force and take effect on !tnd 
after the first day of September next. 

FOR~I A.' 

INSOLVENT ACT OF 1864. 

The creditors of the nndersigned are notified to meet at 
in on the th day of 

at (eight) o'clock for the purpose of 
receiving statements of his affairs, and of naming an assignee to whom 
he may make an assignment under tbe above Act. 

(Domicile of debtor, and date.) 

( 8i~nature.) 

(The following is to be added to the notices sent by post.) 

Tbe creditors holding direct claims and indirect claims, matnr­
ing before tbe meeting, for one bundred dollars each and npwards, are 
as follol"l's: (names of creditor. and amount due) and the aggregate of 
claims under one bundred dollars is $ 

(Domicile of debtor, and date,) 
( Signature.) 

• Tbe Amendment Act, now before the House, tbat tbe following forms 
poinkd ou'. in the footnote3, be suhstituted for the forms appended to 
the Act now in force, until the said Amendment Act become law, the 
latter alone must be used. 

INSOLVENT ACT OF 1864. 
The creditors of the undersigned are notified to meet at , in 

on , the th day of at 
o'clock , to receive statements of his affairs, and to 

name an aS3ignee. (Domicile of debtor and date.) 
( Signature). 

The following is to be added to the no/ices sent by po.,t : 
The creditors helding direct claims f,nd indirect claims, maturing be 

the meeting, f~r one hundred dollars eacb and upwards, are as follow 
(nalnes of cred,tors an'/ amounts due) and the aggregate of claims und 
one hundred dollars, is $ (Domicile of debtor and 
date). (S·ignature). 
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FORM B. 

INSOLVENT ACT OF 1864. 

In the matter of A. B., an insolvent. 

Schedule of Creditors. 

1. Direct Liabilities. 

Name. Residence. Nature of Debt. Amount. 

-------- ------

I 
2. Indirect liabilities, maturing before the day fixed for the 

first meeting of creditors. 

Name. Residence. Nature of Debt. Amount. 
------ --------------- ------

3. Indirect liabilities, maturing after 
first meeting of creditors. 

the day fixed for the 

.. 
Name. Residence. Nature of Debt. Amount. 

---------- -------- ------

I 
4. Negotiahle paper, the holders of which are unknown. 

Name. Names 
Date. of liable to When due. Amount. 

Maker. Insolvent. 

--- ---------- ------- ------

I 

Total. 

-----

! 
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PROVI:<~E OF CANADA, ~ 
DISTRICT (or County) 5 INSOLVENT AOT OF 1864. 

I, A. B., the above named insolvent, being duly sworn, depos~ and 

say: 
1. That to the best of my knowledge and belief, and aecording to my 

book" the above schedule contains a trne and correct list of my liabil­
ities, accoding to its purport, and that each of snch liabilities is cor­
rectly clu"sified therein. 

2. That a.l of the above-mentioned liabilities are honestly due by me 
and that none of them were created or have been increased with tho 
intention of giving to the creditor thereof any ad vantage either in voting 
at meetings of creditors, or in ranking on my estate. And I have signed. 

Sworn before me at this day of 
186 . 

FORM C. 

INSOLVENT ACT OF 1864. 

This assignment made between 
first part, and 
witnesses, 

On this 
(or) 

day of 
before the undersigned noLries 
came and appeared 
of the firs t part, and , 

of the 
of the second part, 

of the second part, which said parties declared to us Notaries. 

That nnder the provisions of "The Insolvent Act of 1864" the said 
party of the first part, heing insolvent, has voluntarily assigned and 
hereby does voluntarily assign to the said party of the second part, 
accepting thereof as assignee under the said Act, and for the pnrposes 
therein provided, all his estate and effects, real and personal, of every 
nature and kind whatsoever. 

To have and to hold to the party of the second part as assignee for 
the purposes and under the Act aforesaid. 

And a duplicate of the list of creditors exhibited at the first meeting 
of his creditors, by the said party of the first part, is heleto annexed. 

In witness whereof, &c. 
or 

Done and passed, &c. 
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FOR~[ D. 

INSOLVENT ACT OF 1864. 

In the matter of 

A. B. (or A. B. & Co.) 
an Insolvent. 

The creditor3 of the insolvent are notified that he has made an assign­
ment of his estate and effects, nnder the above Act, to me, the under­
signed assignee, and they are required to furnish me, within two months 
from this date, with their claims, specifying the security they hold, if 
any, and the value of it; and if none, stating the fact; the whole at­
tested under oath, with the vouchers in support of suc;' claims. 

(Place date) 
(Signature of .Ilssignee.) 

To (name 
of Insolvent.) 

FORM E. 

INSOLVENT ACT OF 1864. 

residence and description 

You are 'herehy required to make an assignment of your estate and 
effects under the above Act, for the benefit of yonr creditors. 

Place date 
(Signature of creditor.) 

FORM F. 

INSOLVENT ACT OF 1864. 

PROVINCE OF CANADA, ~ 
DISTRICT OF S 

A. B-, (name, residence and description.) 
Plaintiff. 

vs. 
C. D---, (name, residence and description.) 

Defendant. 

I, A. B---, (name, Tfsidence and description) being duly sworn, 
depose and Bay: 

1. I am the plaintiff in this cause (or one of the plaintiffs, or the clerk, 
or the agent of the plaintiff in this cause duly authorized for the purposes 
hereof; 
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2. Tbe defendant is indebted to t!:.e plaintiff (or as the case may be) in 
tbe sum of dollars currency for, (state concisely 
amd clearly the nature of the debt) j 

3. To the bes': of my knowledge and belief tbe defendant is insolvent 
within tbe meaning of the Insolvent Act of 1864, and bas rendered bim­
self liable L have his estate placed in compulsory liquidation under the 
above mentioned Act j and my reasons for so believing are as follows: 
(state concisely the facts relied upon as rendering the debtor insolvent, and 
as subiecting his estate to be placed in compulsory liquidation.) 

And I bave signed j (or I declare that I cannot sign,) 
this day of 186 . ) 

and if the deponent cannot sign, add-the It 
foregoing offilllH·it having been first read over 
by me to the deponent. J 

FOR"! G. 

INSOLVENT ACT OF 1864. 

PnovINCE OF ~ VICTORIA, by the Grace of God, of the United 
CANADA, Kingdom of Great Britain and Ireland, Queen, De-

District of Quebec. fender of the Fatth. 

To the Sberiff of our District (01' County) of 
No. GnEETING: 

WE command you at the instance of 
to attach the estate '1nd effects, moneys and securities for moneys, 
vouchers, and all the office and business papers and documen ts of every 
kind and nature whatsoever 

of and belonging to 
if the same sball be found in (name of district or other territorial juris­
diction) and the same so attached, safely to hold, keep and detain in 
your charge and custody, until the attachment thereof, wbich so all be 
so made under and by virtue of this Writ, shall be determined in due 
course of Law. 

We command you also to summon the said 
to be and appear before Us, in our Conrt for 

in the County (or District) 
day of 

at 
.of on the 
then and there to answer the said 
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of the plaint contained in the declaration hereto annexed, and further 
to do and receive what, in our said Court, before Us, in this behalf shall 
be considered j and in what manner you shall have executed this n"rit, 
then and there certify unto us, with your doings thereon, and every of 
them, and have you then and there also this Writ. 

III WITNESS WHEREOF, WE have caused the Seal of our said Court to 
be hereunto affixed, at aforesaid , 
this day of in the 
year of our Lord, one thousand eight hundred and sixty­
in the 

FORM H.' 

INSOLVENT AOT OF 1864. 

A. B., 
Plff. 

C. D., 
Deft. 

A writ of attachment has issued in tbis cause, of which all persons 
interested in the estate of the defendant, and all persons having in their 
possession, custody, or power, any portion of the assets of (he defend­
ant, or who are in any way indebted (0 bim, are required to take notice. 

(Place. Date) 
( Signature) 

Sheriff. 

FORM I. 

INSOLV~NT ACT OP 1864. 

I swear tbat I (or, the firm of which I am a member, or. i. B. of 
of whom I am the duly authorized agent in this beltalJ,) am (or is) 

a creditor of the insolvent, and that I will give my advice in the appoint­
ment of an assignee to his estate, honestly and faithfully, and in the 
interest of his creditors generally . 

• FORM H.-(To besubstituted). 

INSOLVENT ACT OF 1864. 
A. B., Plaintiff. 
C. D., Defendant. 

A Writ of Attachment has issued in tbis cause. 
(Plllce. Date). 

N 

( Signature.) 
S!Jeriff. 
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FORM K.· 

INSOLVENT ACT OF 1864. 

In tbe matter of 
A. B. (or A. B. & Co:), 

an insolvent. 
Tbe creditors of tbe insolvent are notified tbat I tbe undersigned 

(name and "esidence) bave been appointed official assignee of bis estate 
and effects: and tbey are required to produce before me, witbin two 
months from this date, their claims npon the said estate under oatb, 
specifying tbe security tbey bold, if any, and the value of it j and if 
none, stating the fact, witb voucbers in snpport of sucb claims. 

(Place. Date.) 
(Signature). 

Official Assignee. 

INSOLVENT ACT OF 1864. 

In tbe matter of 
A.B., 

an insolvent. 

In consideration of tbe sum of $ whereof quit j 

C. D., assignee of the insolvent, in tbat capacity bereby sells and assigns 
to E. F. 'lcceptin~ tbereof, all claim by tbe insolvent against G. H. of 
(describing th. debtor) witb tbe evidences of debt and securities tbereto 
appertaining, but without any warranty of any kind or nature whatso-
ever. 

FORM M. 

C. D., .I1.ssilrnee. 
E. F. 

This deed, made under tbe provisions of the Insolvent Act of 1864, 

the day of 
between A. B. of 
-------------------------------

• FORM K.-(To be substituted.) 
INSOLVENT ACT OF 1864. 

In the matter of A. B., (or A. B. & Co.), an insolvent. 

&c., 
&c., in 

The undersigned bas been appointed assignee in tbis matter, and 
requires claims to be filed witbin two montbs from tbis date. 

(Place. Date.) 
( Signature,) 

Assignee. 
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h[s capacity of assignee of the estate and effects of 
an insolvent, under ,\ deed of assignment executed on the 

day of at in 
CaUl\da, (or under all order of the judge made at 
on the day of ) of the one part, 
and C. D., of &c., of the other part, witnesseth: 
That he, the said A. B., in his said capacity, hath caused the sale of the 
real estate hereinafter mentioned, to be advertised in the Canada Gazette 

from the 
day of to the 
day of inclusive, and hath adjudged and doth hereby 
grant, bargain, sell, and confirm the same, to wit j unto the said C. D., 
his heirs and assigns for ever, all (in Upper Canada insert "the rights 
and interests of the insolvent in ") tbat certain lot of land, &c., (insert 
here a description of the property sold) : To bave and to hold the same, 
with the appurtenances thereof, unto the said C. D., his heirs and assi: ns 
for ever. The said sale is so made for and in consideration of the sum 
of $ in hand paid by the said 
C. D., to the said A. B., the receipt whereof is hereby acknowledged 
(or of which the said C. D. hath paid to the said A. B. the sum of 

the receipt whereof is hereby acknowledged) and the 
balance or Bum of::; the said C. D. bereby 
promises to pay the said A. B., in his said capacity, as follows, to wit­
(here state the terms of payment)-the whole witb interest payable 

and, as security for the payments 
so to be made, the said C. D. hereby specially mortgages and hypothe­
cates to and in favour of the said A. B., iu his said capacity, the lot of 
land and premises hereby sold. In witness, 

Signed, sea'ed, and delivered 
in the presence of 

E.F. 

FORM N." 

A.B. 
C.D. 

INSOLVENT ACT OF 1864 • 
. In the matter of 

A. B. (or A. B. & Co.,) 

[L.S.] 
[L.S.] 

an insolvent. 
The creditors of the insolvent are notified that a dividend sheet has. 

• FORM N.-(To be substituted.) 
INSOLVENT ACT OF 1864. 

In the matter of A. B. (or A. B. & Co.,) an insolvent 
A dividend sheet has been prepared, subject to objection until the 

day of , (Dale). 
AAsignee. 
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been prepared, and will remain open to inspection and objection at my 
office (describing it) every day between the hours of ten and five o'clock 
until the day of after which the 
di,idenus therein allotted will be paid. 

FORM 0." 

!xSOL,ENT ACT OF 1864. 

Pno,INcE OF CANADA ~ In the (name of Court) 
District (or County of S In the matter of A. B. (or 

A. B. & Co.), an insolvent. 

Notice is her~by given that the undersigned has filed in the office of 
this Court, a consent by his creditors to his discharge (or a deed of com­
position and discharge, executed by his creditors), and that on 
the day of next, at ten of the 
clock in the forenoon, or as soon as counsel can be heard, he will apply 
to the said Court (or to the judge of the said Court, as tlte case may be) 
for a confirmation of the discharge thereby effected in his favor, under 
the said Act. 

(Place. Date.) 
(Signature of insolvent, or of his attorney ad litem). 

FORM P. 

INSOLVENT ACT OF 1864. 

PROVINOE OF CANADA, ~ In the (name of Court) 
District (or County) of 5 In the matter of A. E., an 

insol vent. 

Notice is hereby given that the undersigned creditor of the insol~'ent 
has required him to file in the office of this Court, the consent of his 

• FORJr 0.-( To be substituted). 
INSOLVENT ACT OF 1864. 

PnovINCE OF CANADA ~ 
District (or County, of 5 

In the (name of Court). 
In the matter of A. B. (or A. B. & Co.), an insolvent. 
T~e undersi.gne.d has filed in the office of tbis. ~ourt, a consent by his 

credItors to hIs dIscharge (or a deed of compOSItIOn and discbarge ex-
ecuted by his creditors), and on the day of ' 
next, at ten of the clock in the forenoon, or as soon as counsel can be 
heard, he will apply to the said Court (or to the judge of the said CO\1rt 
as the case may be) for a confirmation thereof. 

(Place. Da/e). 
(Signature of insolvent, or of his attorney ad litem). 
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creditors, or the deed of composition and discharge executed by them 
under which he claims to he discharged under the said Act j and that 
on the day of next, 
at ten of the clock in the forenoon, or as soon as counsel can be heard, 
the undersigned will apply to the said Court (or to the Jud"ge of the 
said Court, tiS the case may be) for the annulling of such discharge. 

(Place date) 
(Signature of insolvent, or of his attorney ad litem.) 

FORM Q.' 

INsoLVENT AOT OF 1864. 

Pno,IXCE OF CANADA, ~ 
District (or County) on 

In the (name of Court) 
In the matter of A. B. (or A. B. 

& Co., an insolvent. 

Notice is hereby ginn, that on the day of 
next, at ten of the clock in the forenoon, or as soon as 

counsel can be heard, the undersigned will apply to the said Court, (or 
the judge of the said Court, as the case may be) for a discharge under 
the said Act. 

(Place. Date.) 
(Signature of the insolvent, or his'attorney ad litem). 

I, C. D., of 
depose and say: 

FOR~I R. 

INSOLvENT ACT OF 1864. 

In the matter of 
A. B., 

An insolvent, and 
C. D., 

Claimant. 
, .being dilly sworn in 

• FO R)I" Q.-( To be substituted). 

INSOLVENT ACT OF 1864. 
PnovINcE OF CANADA, ~ 
District (or Couuty) of S In the (name of Court) 

In the matter of A. B., (or A. B. & Co.), an insolvent. 
In the day of next at ten of the 

clock in the forenoon, or as soon as counsel can be hea;d the under­
signed will apply to the.said Court (or the Judge of the said Court, as 
the case may be) for a dIscharge under the said Act. 

(Place. Date.) 
Signature of the insolvent, or his attorney ad litem. 
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1. I am the claimant (or the duly authorized agent of the claimant in 
this behalf, and have a personal knowledge of the matter hereinafter deposed 
to, or a member of the firm of claimants in 
the matter, and the said firm is compo.sed of myself and 
of E. F. of ) 

2. The insolvent is indebted to me (or to the claimant) in the sum of 
dollars, for (here state the nature and particu­

lars of the claim, for which purpose reference may also be made to accounts 
or documents annexed.) 

3. I (or the claimant) bold no security for the claim, (or I or the claim­
ant holds the fallowing, and no other security for the claim, namely; (state 
the particulars of the security.) 

To the best of my knowledge and belief, the security is of the value 
of dollars. 
Sworn before me at 
this day of And I have signed. 



RULES AND ORDERS 
AND 

TARIFF OF FEES. 

MADE BY THE JUDGES OF THE SUPERIOR COURT FOR LOWER CANADA, UNDER 

AND BY VIRTUE OF THE STATUTE 27 AND 28 VICT., OAP. 17, 
INTITULED: "AN ACT RESPECTING INSOLVENCY." 

1. There shall be assigned in the Court House of each Judicial 
District at which the sittings of tbe Superior Court are held, two rooms 
for matters in Insolvency, one in which the sittings of the Judge shall 
be held, and the other for the Office of the Clerk in Insolvency. 

2. All judicial proceedings in Insolvency shall be had and conducted 
in tbe said Court Room alone, and not elsewbere j and tbe sittings of 
tbe Judge shall commence at 11 A.M., or at sucb otber bour as tbe 
Judges or Judge in eacb District sball bereafter appoint, and shall 
continue till tbe business of tbe day sball be completed, or until the 
Judge sball IIdjourn the same. 

3. Tbe Clerk's Office shall be kept open every juridical day, from 
9 A.M. to 4 P.~I., and shall be attended during that time by a Clerk 
appointed by the District Prothonotary, and who shall be known as 
" The Clerk in Insolvency." 

4. To ensure regularity of proceedings at the sittings of the Judges, 
the business sball be conducted in the following order: 

1. Meetings of Creditors; 
2. ~Iotions j 

3. Rules Nisi j 

4. Petitions, except as hereinafter mentioned; 
5. Proceedings on applications for discharge of Insolvents j 
6. Proceedings on applications for discharge of Assignee j 

7. Appeals. 

5. Proceedings before a Judge or Court may be conducted by the 
Insolvent himself, or by any party having interest therein, or by their 
Attorney ad litem, admitted to practice in Lower Canada, and by no 
other person. 



188 

6. All Motions, Petitions and Claims, and all papers in tbe nature of 
pleadings in Insolvency sball be intituled: In Insolvency, for tbe 
District of ...••••••• In tbe matter of ....... Insolvent, and ........•• 
Claimant, Petitioner or Applicant, as tbe case may be, and tbey must be 
plainly written witbout interlineations or abbreviations of words; and tbe 
object or purpose tbereof shall be plainly aud concisely stated. They 
sball also be subscribed by tbe Petitioner, Applicant or Claimant, or by bis 
Attorney arllitem for bim. And tbey sball be subject to tbe ordinary 
rules of procedure of tbe Superior Court in respect of similar papers, as 
regards the names and designations of tbe parties, and tbe mode in 
wbicb tbey sball be docketed and filed. 

7. Xo paper of any description sball be received or filed in any case, 
unless tbe same sball pe properly numbered and intituled in tbe case or 
proceeding to wbicb it may refer or belong; and be also endorsed with 
the general description tbereof, and with the name of the party or bis 
Attorney ad litem filing the same. 

S. In all appealable matter in dispute, tbe pretensions of the parties 
sball he set forth in writing, in a clear, precise and intelligible manner, 
and tbe notes of tbe verbal evidence taken before the Assignee sball be 
plainly written, sball be signed by the witness, if he can write and sign 
bis name, and sball be certified by tbe Assignee as having been sworn 
before him. And in the event of an appeal, the Assignee shall make 
and certify a transcript from bis Register, of tbe proceedings before him 
in tbe matter appealed from. A nd be sball also make and certify a list 
of the documents composing sucb proceedings and appertaining tbereto, 
and sball annex sucb transcript and list to sucb documents with a strong 
paper or parchment cover, before producing tbe record before the Judge, 
as required by tbe said Act. 

9. All proceedings before a Judge or Court sball be entered daily, in 
order of date, in a docket of proceedings, to be kept by tbe Clerk for 
eacb case; and shall, from time to time, and until tbe close of tbe 
Estate, be fairly transcribed in Registers suitable tberefor, which sball 
be kept and preserved by tbe Prothonotary, in tbe same manner as the 
Registers of proceedings of the Superior Court. 

10. Xo Demand, Petition or Application of which notice is required 
to be given, either by the provisions of the said Act or by an order of 
the Judge or Court, shall be heard until after such notice shall have 
been given, and due return tbereof made and filed in the case. 

11. Except when otherwise limited nnd pro'l'ided by the said Act, 
and upon good cause shewn, the time for proceeding after notice 
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thereof has been given, may be enlarged by the Judge or Oourt when­
ever the rights of parties interested may seem to require it for the 

purposes of justice. 

12. Whenever a particular numher of days is prescribed for tbe doing 
of an Act in Insolvency, tbe first and last day shall not be compnted, 
nor any fractions of a day allowed; and wben tbe last day sball fall 
upon a Sunday or Holiday, the time sball be enlarged to the next 
juridical day. 

13. All affidavits of" indebtedness made by a creditor, or by tbe clerk 
or agent of such creditor, shall set fortb the particulars and nature of the 
debt, with the same degree of certainty and precision as is required in 
affidavits to hold to bail in ci.n process in the Oourts of Lower Oanada. 

14. All Writs of Attachment issued under the said Act, shall, as 
issued, be numbered and entered successively by the Clerk in a Book, 
to which there shall be an Index, and to which access fur examination 
or extract shall be had gratis, at all times during office hours. 

15. Every such II'rit shall describe the parties thereto, in tbe same 
manner as they are described in the said affidavits of debt; and the 
Declaration accompanying the said Writ, shall be similar in its form to 
the Declarations required to be filed in ordinary suits in the Superior 
Oourt. 

16. No such Writ sban issue until after the affidavit of debt upon 
which the Writ is founded, shall have been duly filed in the Olerk's 
Office. 

17. All services of Writs, Rules, Notices, Warrants and proceedings 
in Lower Oanada, except otherwise specially prescribed by the said 
Act, may be made by a Bailiff of the Superior or Oircuit Oourt, whose 
certificates of service shall be in the form required for service of process 
in the said Oourts; or by any literate person, who shall certify hia 
service by his affidavit; and in either case, the manner, place and time 
of such service shall be described in words, and also the distance from 
the place of service to tbe place of proceeding. 

18. An services of Writs, Rules, Notices, Warrants or other proceed­
ings, shall be made between tbe bours of 8 A.:'I. and 7 P.M., unless 
otberwise directed by a Judge or Oourt upon good cause sbewn. 

19. Writs of Attacbment need not be called in open Oourt, but shall 
be returned on the return day into the Clerk's Office, and shall be tbere 
filed for proceedings thereon, as may be ad vised or directed. 
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20. Every day, except Sundays and Holidays, shall he a juridical 
day for the return of said Writs, and for Judicial and Court proceedings. 

21. The Sheriff to whom tbe Writ of Attacbment shall be directed, 
shall not be required to make any detailed Inventory or proces-verbal of 
the effects or articles by him attacbed under such Writ; but a full and 
complete Inventory of the Insolvent's Estate, so attached hy tbe flheriff 
sball be made by the Assignee or person who shall be placed in pos­
session thereof as guardian under such Writ j by sorting and numbering 
the books of account, papers, documents and vouchers of t.be Estate, and 
entering tbe same, witb the other assets and effects thereof, in detail, in 
a book for the same, which shall be called" The Inventory of the Estate 
of .....•............ ," and wbich sball be filed by the said Assignee 
or person in possession, on the return day of the said Writ, as required 
by the saiu Act j and the. said Inventory shall be open for examination 
or extract at all times during office hours, gratis. 

22. Immediately upon the execution of the voluntary deed or instru­
ment of assignment to the Assignee, he sball give notice tbereof by 
advertisement in the form D of tbe said Act, requiring, by such notice, 
all Creditors of the Insolvent to produce before him, witbin two montbs 
from the date thereof, their claims, specifying the security tberefor, with 
the ,"ouchers in support of such claims, as required by such notice. 

23. The Clerk shall prepare for the Judge or Court, a list of matters 
pending, or ready and fixed for proceeding on each day, following 
tberein the order of procedure prescribed by the 4th .Rule, which list 
shall be communicated to tb.e Judge on the previous day. 

24. The record of proceedings in each case sball, at all times during 
office hours, be accessible, at the Clerk's Office, to Creditors and others 
in interest in such cases, for examination or extract therefrom, gratis. 
And in like manner the minutes of meetings of Creditors, and the 
registers of proceedings, together witb the claims made and the docu­
ments in possession of the Assignee, shall also be accessible to Creditors 
and others interested in the case, at convenient honrs, daily, to be 
appointed by tbe said Assignee. 

25. The Assignee shall, from time to time, under order of date, and 
within twenty-four hours after the proceedings bad before him, file in 
the said Clerk's Office, a clear copy under bis signature as such 
Assignee, of sucb proceedings, together with a copy of the several 
Newspapers and Official Gazette, in which he shall have caused notices 
of such proceedings to be advertised, which said copy and newspapers 
shall form part of the record of proceedings of the particular case. 



191 

26. The Assignee shall, on the third juridical day of each month, 
after he shall have commenced to deposit Estate moneys in a Bank or 
Bank Agency, as required by the said Act, file of record in the case an 
account of the Estate, shewing the balance thereof in his hands, or 
under his control, made up to tbe last day of the preceding montb. And 
no moneys so deposited, shall be withdrawn without a special order of 
the Court, entered in the docket of proceedings in the case, or upon a 
dividend sheet prepared and notified, as required by the said Act, or 
unless otherwise ordered by the Creditors, under the powers conferred 
upon them by the said Act. 

27. Every want of compliance with these rules in proceedings shall 
be a peine de nu/liti, and the proceed~ng in which tbe irregularity has 
occurred if objected to, on the ground of such want of compliance, shaH 
be null and have no effect. 

~IONTREAL, lOth October, 1864. 
(Signed) 

EDWARD BOWEN, CR. J. S. C. 
J. SmTR, J. S. C. 
E. SHORT, J. S. C. 
W·. BADGLEY, J. S. C. 
J. T. MCCORD, J. S. C. 
A. LAFONTAINE, J. S. C. 
A. POLETTE, J. S. C. 
J. A. BERTHELOT, J. S. C. 
S. C. MEIKS, A. J. S. C. 
J. T. TACHEREAU, A. J. S. C. 



TAIUFF OF FEES IN INSOLVENCY. 

IN PROCEEDlXGS FOR COMPULSORY LlQUIDATION. 

ON BEHALF OF PLAlNTlFF, 

IF NOT CONTESTED: 

To the Prothonotary for Writ of Attachment .•.••....•.......• 
Do Copy of Writ ...................... . 

Sheriff for Warrant. ....................................... . 
Copies of Warran t, each ......•....................••.....•• 
.All proceedings by the Sberiff or his Agent or illessenger in the 

seizure and return, exdusive of Mileage ..•..........•.... 
Guardian, per day...... .. .... . .....•... , .....•.......... 

Do Making up Inventory and Statements, to be subject to 
taxa tion by tbe Judge: 

To tbe Protl;onotary on return of Writ. •....••.••............ 
Crier's Fee on Return ..................•.••...............• 
To the Prothonotary for copy of order for meeting ..•.........• 
To the Protbonotary for meeting ........... " ....•.....•..... 
To the Prothunotary for eacb copy of judgment appointing Offi-

cial Assignee . ........................................ . 
Attorney's Fee for conducting proceedings to appointment of Offi-

cial Assignee ......................................... . 

IF CONTESTED, ADDITIONAL FEES: 

S cIs. 
1 80 
o 30 
2 50 
o 50 

2 00 
1 00 

5 00 
o 80 
o 50 
1 00 

o 50 

31) Ot 

To the Prothonotary on Inscription.. . • . . . . . • . • . . . • . . . . . . . . . . 2 00' 
To tbe Protbonotary on every Witness examined for Plaintiff, 

exceeding two in number. . .. . . .• •• •• . . . • ..• . •. .• . . .. ... 0 30 
And for each subsequent deposition exceeding 400 words in 

length, for every 100 words........ ..••.... .•.• ...•• .••• 0 1~ 

Attorney's Fee, additional. .... ........ .. ..... ........... • 20 00 
Counsel Fee at EnquiHe, additional. ••.•..•••.....•.......••• 10 00 

ON BEHALF OF DEFE~bANT, 

IF NOT CONTESTED: 

Attorney's Fee for appearance •••..•••••..••.••...•..•••••••• 10 00 
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$ cts. 

IF CONTESTED, ADDITIONAL FEES: 

To 'he Prothonotary on filing Petition in contestation .. , 6 00 

On every Witness examined for Defendant, exeeeding two in 
number..................................... .......... 0 30 

And for each subsequent deposition exceeding 401) words in 
length, for every 100 words .• .'......... .•..... •••.....• 0 10 

A ttorney's Fee, additional.. . . . . •• . . . . . • • • . . . . . • • . . • • • . • . • .. 20 00 
Counsel Fee at EnquiHe.................. .......... 10 00 

ON VOLUNTARY ASSIGNMENTS: 

To the Prothonotary for filing and entering Deed. . . . . • . . . . • . . • 2 00 

ON PETITIONS, OTHER THAN PETITIONS IN APPEAL, IN CONTESTATION 

OF PROCEEDINGS FOR COMPULSORY LIQUIDATiON. 

To the Petitioner's Attorney on every Petition, not contested... 5 00 
If contested, without Enquilte. . •• ..•. • . •. . . . ...• •.. ...•.• 10 00 
If contested, with Enquete, ............................... 1500 

To the Respondent's Attorney-
If contested, without Enqui;te.. •• .• .• . ••• .••• . .• .• . .•• . . . . 8 00 
If contested, with EnquiHe. .. . . . . . . . . . . . .• .• .• .• . . .• •• ..•• 12 00 

To the Prothonotary-
Filing Petition.. .• .• .••• .••• •• .••• .. .• . . ••• .• . . . . .. • . • . . Z 00 
Copy of Order.... ....................................... 050 
If contested, on filing Contestation", ••.•. '" . . . . . . . • .• .. •. 2 00 

If there be an Enquete, for every deposition. . . .. .• . . .• •• •. •• 0 30 
For all words over 400 in any deposition, per 100............ 0 10 

ON PETITIONS IN APPEAL TO A JUDGE: 

To the Assignee for transcript of record and maki~g up record 
and attendance before the Judge ........................ . 

To the Prothonotary-
Filing Petition ......................................... . 
Remission of Record ....•...••••.•....•.......•••..•....• 

To the A !torney for the Petitioner-
If nut contested.. .• .• .. •. . . •• •. •• .• •• . ••.••• .• . . . ... . .• 
If contested .• , . . . . . . . . . . • . . . . . • • . . . . . • . . • • • • • • . .. . .... . 

To the Attorney foithe Respondent ......................... . 

ON CLAIMS: 

To the A ttorneys-

5 00 

2 00 
1 00 

10 00 
20 00 

15 00 

For every chirographary claim, without security..... .•••.. .. 1 00 
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For enry chirographnry claim, with security............... 2 00 
For every hypothecary claim, if not contested...... ...•....• 5 00 

On every claim contested, without Enquete-
Additional-To Claimaut's Attorney .•.••...•••...•...•...• 10 00 

To Coutestant's Attorney .••••...••......•.•.. 10 00 
"'ith Enquete-

To Claimant's Attorney ....................... 25 00 
To Contestant's Attorney .....•..............• 20 00 

To the Assignee-
On every chil'ographary r.laim and hypothecary claim, not 

contested............ ......... ..•.•.....•............. 0 10 
For Hery witness examined on the contestation of a claim ..•. 
On inscription of contestation for argument .......•..•...••• 

On Contestations of Dividend Sheets-
The same fees and disbursements to Counsel and to Assignee 

as on Contestation of Claim. 
On application for discharge by the Court, for confirmation of 

discharge, or for annulling discharge: 
To the Applicant's Atlol'lll'o'-

Ifnot contested ........................................ .. 
If contested, without Enqllete ............................ . 
If contested, with Enqllc te ...•.....•.•... , ..•.••........•• 

To the Respondent's Attorney-
If contested, without Enquete ............................ . 
If contested, with Enqu~te ............................... . 

To the Prothonotary-Filing Ap·plication .•.•.••...•.....••••. 
E \'('1',1" Deposition .•...••••........••... 
All words over 400 in each Deposition, 

per 100 ..••.••••••• ' •••..•...•.•.•.• 

MISCELLANEOUS. 

To the Attorneys, Prothonotaries and Bailiffs, Fees and disburse­
ments on all Rules, Motions, Copies of Rules, Judgments 
and Orders, Commissions ragataires, and other incidental 
matters according to the same rates as are allowed by the 
present Tariff in first class actions in the Superior Court. 

o :!5 

2 00 

15 00 
25 00 
35 00 

15 00 
25 00 

2 00 
o 30 

o 10 



GENERAL ORDER OF DECEMBER, 1864, 

AND 

TARIFF OF FEES. 

For Insolvency proceedings in Upper Canada, promulgated by the Judges 
of the Superior Courts of Common Law, and of the Court of Chancery, 
unde,- 27 and 28 Victoria, c. 17. 

ORDER. 

Whereas it is provided by the Insolvent Act of 1864, amongst other 
things, that the Judges of the Superior Courts of Commou Law, and of 
the Court of Chancery in Upper Canada, or any of them of whom the 
Chief Justice of Upper Canada, or the Chancellor, or the Chief Justice 
of the Common Pleas, shall be one, shall have power to fix and settle 
the costs, fees, and charges which shall be had, taken, or paid, in all 
cases and proceedings under the said act, by or to attorneys, solicitors, 
counsel, officers of Courts, whether for the officers or for the Crown, as 
a fee for the fee fund, or otherwise, sheriffs, assignees, or other persons, 
whom it may be necessary to provide for j 

And whereas the Chief Justice of Upper Canada, and the Judges of 
the Superior Courts of Common Law and Equity, at Toronto, have 
assumed the duty so imposed upon them j 

In pursnance, therefore, of the power so contained in the Insolvent 
Act of 1864, the following table of costs has been framed by the Chief 
Justice and Judges, and it is hereby declared, determined and adjudged 
that all and singular the costs and fees mentioned in the said table, 
and no other dr greater, shall be allowed on taxation, or taken or 
received, by any counselor attorney, sheriff or officer, respectively, for 
any services rendered under the said Insolvent Act of 1864. 

Toronto, December , 1864. 

TARIFF. 

Fees to solicitor or attorney, as between party and party, and also as 
between solicitor and client: 

Instructions for voluntary assignment by debtor, or for compul­
sory liquidation, or for petition, where tbe statute expressly 
requires a petition, or for brief, where matter is required to be 
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argued by counsel, or is authorized by tbe judge to be argued 
by counsel, or for deeds, declarations, or proceedings on 
appeal. .. , ....•.••••....•...•.•...• ,................. $2 00 

Drnwingl1nd engrossing petitions, deeds, affidavits, notices, adver­
tisements, declarations, and all other necessary documents 
~r papers when not otherwise expressly provided for, per folio 
of 100 words, or under................................. 0 20 

Making other copies when required........ .•.••• ••••.... .•.•. 0 10 
When more than jive copies are required of any notice or other 

paper, five only to be charged for, unless the notice or paper 
is printed, and in that case printer's bill to be allowed in lieu 
of copies, drawing schedule, list, or notice of liabilities, per 
folio, wben the number of creditors therein does not exceed 
twenty ..•........•.•...•.•••..••........••..•........ 

When the number of creditors therein exceeds twenty, then for 
every folio of 100 words over twenty ................... .. 

Every common affidavit of service of papers, including attendance 
Every common attendance .•.•.••.•.•••.•••••••.•..••.•••..• 
Every special attendance on judge ................... ; .•••••• 
For every hOllr after the first ...••••••••..•••••.•••.•.••.•••• 

To be increased by the judge at his discretion. 
Every special attendance at meetings of creditors, or before 
assignee, acting as arbitrator .......................... .. 

Fee on writ of attachment against estate lind effects of insolvent, 
including attendance ..•.•.••••.••••••.••.....•.••.••• " 

Fees on rule of Court or order of judge .•••••.•••.••.•.•••••.• 
Fee on sub ad test, including attendance ..••••••..•..••••••• " 
Fee on sub duces tecum, including attendance ...•.........•••. 
And, if above 4 folios, then for each additional folio, over such 4 

folios ..•......••.•.••••••••••.••••...•..••...•...•••• 
Fee on every other writ .•......••.•...••.••••••••••••.•.•• " 
Every necessary letter .•••••.•.••.•••..•••••••.•.. , •...•••.• 
Costs of preparing claim of creditors, and procuring same to be 

sworn to, and allowed at meeting of creditors, in ordinary 
cases, where no dispute ..••......•••.•••••..••••.••.••.• 

Costs of solicitor of petitioning creditor, for examining claims 
filed up to appointment of assignee, for each claim so ex-
amined ...•...•.•...•••••••.••••••••.••..•.••••...•••• 

Cost of assignee's solicitor for examining each claim required by 
assignee to be examined ..•••....•.. " •......•••...••••• 

Preparing for publication advertisements required by the statute, 
including copies and all attendances in relation thereto .•. " 

o 20 

o 10 
o 50 
o 50 
2 00 
1 00 

1 00 

2 00 
1 00 
1 00 
1 25 

o 10 
1 00 
o 50 

1 00 

o 50 

o 50 

1 00 
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Preparing, engrossing, and procuring execution of bonds or other 
instruments of security .•.•..• , . . .. •.. ...• .••• ... . . . . . .. 2 O()l 

~!ileage for the distance actually and necessarily travelled-per 
mile..................................... .....••.•.•.• 0 1<l' 

Bill of Costs, engrossing, including copy for taxation, per folio.. 0 20, 
Copy for the opposite party. . . . . . . • . . • . • • . • . . . . . . • • . • . . . • . • • 0 50 
Taxation of costs. . . . . . . . . . . . . • . . .• . . . • • . . . . . . . . • . . •• . • • . • . 0 50 

No allowance to be made for unnecessary documents or papers, or for 
unnecessary matter in necessarydoc:J.ments or papers, or for unnecessary 
length of proceedings of any kind. In case of any proceedings not pro­
vided for by this tariff, the charges to be the same, as for like proceed­
ings, as in the tariff of the Superior Courts. 

COUNSEL. 

Fee on fLrguments, examinfLtions, and advising proceedings, to be 
allowed and fixed by the judge as shall appear to bim proper under the 
circumstances of the case. 

FEE FUXD. 

Every warrant issued agaiust estate and effects of insolvent 
debtors .......••• , ...•.........•........•..•...•••..•. $1 00 

Every other warrant or writ ...............••.....• , .. . ...••. 0 30 
Every summary rule, order, or fiat. . • • . • . . . • • • . • • • . • . . • . .. • . • 0 30 
Every meeting of creditors before judge.. •.. •. .• . . . .. . . .• •• . . 0 'M 

If more than an hour. . . . . . • . . . . • • . . . . . . . . . . . • . . . . . . . . • . .. 1 00 
H.more that one on same day, S2.00 to be apportioned amongst all. 

Every affidavit administered before judge.......... .......••.• 0 20 
Every certificate of proceedings by judge of County Court for 

transmission to a Superior Court or a judge tbereof.... .. .• 0 50 
Every bankrupt's certificate............ ...•....•• ......••••• 0 50 
Every taxation of costs,................. .....•.••..••...•.. 0 15 

FEES TO CLERK. 

Every writ, or rule, or order. . • . . • . . • . . • . . . • • . . . . . . . . . . • . . . . 0 50 
Filling every affidavit or proceeding.......................... 0 10 
Swearing affidavit ...•.......•........................ " . .• 0 20 
Copies of all proceedings of which copy bespoken or required, per 

folio of 100 words................................ ...... 0 10 
Every certificate ......•••.........•....•..••.• '" . .• •. .• ... 0 30 
Taxing costs .••• " .• . . . . . . . . . . . • . . . . . . . . . . . • •• . . . . .• •• • . . • 0 50 
Taxing costs and giving allocatur.... ......••....••..•. ....•. 0 64 
For every sitting under commission, per day .....••.•••.....• 1 Oo. 

If more tban one on same dRY, £2.00 to be apportioned amongst all. 

o 



198 

Fee for keeping record of proceedings in each case. . . . . . . . . • • . . 1 00 
For any list of dehtors proved at first meeting, (if made).. .... .. 0 50 
For any list of debtors a t second meeting. • • . . . . . . . . • . . . . . . • • 0 50 
Any search. . . . . . . . . . . . . . . . . . . . . . •. . • . . . . • • • • . • • . . . . . . . • .. 0 50 
A general search relating to one bankruptcy, or the bankruptcy 

of one person or firm. . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . .• 0 50 

SHERIFF. 

Same as on corresponding proceedings in Superior Courts. 

WITNESSES. 

Same as in Superior Courts. 

We cann~t refrain from remarking the moderation of the tariff, no 
item exceeding $~.OO, whilst that for Lower Canalla presents an array 
of tolerably high figures, such as thirty and thirty-five dollars. Is it to 
this calise that the upper section of the province owes its superiority-in 
the number of its pnblished failures 1 This state of things may account 
for the humble fees provided for by this ungrateful tariff. Some com­
pensation, however, may be found in the facL thaL this law, yielding so 
modest direct profits to the members of the bar, affords them sanctuary 
in cases of distress; a refuge denied to their brethren of the inferior 
section. 
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ABROAD-property, passes to assignee, aDd how, 34. 
effects of assignment or of appointment of official assignee, 34. 
remaining, with intent to defraud, an act of bankruptcy, 4l. 

ABSCONDING-Or being about to abscond renders estate liable to nttach­
ment, 4l. 

ABSENTEE-remainiDg out of the Province renders estate liable to 
attachment, 4l. 

ACCOUNT-by the insolvent, 16, 18, 
books of, to he produced by insolvent, 18. 
by the assignee, 63. 
failure to keep cash book, and others, ground of opposition to dis­

charge, 93, 132. 
pro,isions of the act respecting books of, discussed, !l8, !l9. 

ACT RESPECTING INSOLVENCy-Preliminary remarks, 5-7. 
title of, 8. 
did not abrogate existing laws, 23,43, 44. 
provisions of, as to writ of attachment, discussed, 43, 44. 

" sale of immovables, " G9, 70. 
" discbarge of the insolvent," 95, 96. 
"fraud, " 108, 119. 
"partnerships, 122-125. 
" married women, 

Conclusion, 133, etc. 
" 127, 129. 

ACT OJ!' BANKRUPTCY-(See ATTACHMENT, COMPULSORY LIQUIDATION.) 
ADJOURXMENT-of examination of insolvent sine die, effect of, 94. 

of meeting of creditors, 21, 10l. 
ACTION-petitory, to be taken by and against assignee, 28. 

so also en declaration d'hypotHque, 28. 
revocatory, in what cases available, !l5. 
en declaration defraude, 117. 

AnvERTIsEMENT-how to be published, 10l. 
for meeting of creditors, 60, 10 I. 
to state object of meeting, 60, 101. 
for preliminary meeting of creditors, 15. 
of assignment by assignee, 59. 
of Sheriff on attachment, 48. 
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ADVERTI3E)[i':'T-of petition to suspend proceedings, 53. 
to appoint official assignee, 54. 
by official assignee on appointment, 59. 
by assignee on petitioning for discharge, 63. 
for the public examination of insolvent, 1; I. 

of sale of doubtful debts by assignee, Gi. 
of sale of lease, 68. 
of sale of land" 68. 
of meeting cf creditors to appoint new assignee, GZ. 
of declaration of dividends, 76. 
of petition of insolvent for balance of estate, 79, 
of a deed of composition, 90. 
for a confirmation of discharge, 92. 
of petition of insol vent for discharge, 94. 

AFFIDAvIT-for a writ of attachment, 47. 
may be made by an agent, 47. 
to specify grounds, 47. 
before whom sworn to, 47. 

AGENT-assignee to be, within the C. S. of C., ch. 92, 59. 
may represent principal at meeting of creditors, 16. 
may make affidavit for writ of attachment, 47. 
may swear affidavit to support claim, 102. 

ALLOWANCE-to insolvent, 76, 89. 
for attending meetings of creditors, 82. 
of appeal, 98. 
to witnesses, 103. 

AMENDMENT-proceedings in bankruptcy may be amended, 51, 172. 
AMouNT-See CREDITORS. ) 
ANNULLING DISCHARGE-( See DISCHARGE.) 
ApPEAL-to the Judge from assignee's award, 97. 

to the Court of Review, 97. 
to the Court of Queen's Bench, 97. 
pending, contested dividends to be reserved, 79. 
none from a Judge's order rendered primarily, 78, 99. 

ApPOIS1'MENT OF ASSIGNEE-how proved, 104. 
ARREARS OF SALARY-( See CLERKS). 
ASSETs-insolvent need not show, 15. 

realization of, 67, 70. 
ASSIGNEE-In case of voluntary assignment, how appointed, 18. 

who may be, 18. 

if no,ne be appointed by creditors, insolvent may assign to the high­
est one of them, or to the assignee of the Board of Trade, 21. 

also, if assignee chosen refuses to act, 21. 
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ASSIGNEE-If competent, irregularity Or neglect, not to vitiate subse-

quentappointment of, 24. 
official, in compulsory liquidation, how appointed, 54. 
official, named by the Board of Trade, 57. 
security to be given to the Board of Trade, 58. 
security required by the creditors, 58. 
meaning of the word" assignee," li4. 
nature of the office of, 58. 
subject to summary jurisdiction of Court, 59. 
performance of duties, may be enforced on summary petition, 59. 
submitted to criminal punishment for misconduct, 59. 
his powers, 59. 
vested with all the property of the in sol ven t, 27-33. 
articles exempt from seizure by statute excepted, 31. 
salary due to public officers does not pass to assignee, 32. 
nor property held for benefit of others or for specific purposes, 31. 
vested with property held under condition that it shall be free from 

seizure, 32. 
so also with property under seizure, 32. 
so with property abroad, 34. 
,may revendicate in his own name property of insol vent, 28. 
vested with:all powers of insolvent, 28, 58. 
may sue in his own name, 59. 
may be sued even au petitoire and en declaration d'hypotheque, 28. 
may intervene in all pending cases, 59. 
may exercise all actions of insolvent against his co-partners, as in 

case of dissolution, 123. 
may interfere in actions brought by insolvent with relation to after-

acquired property or contract, 30. 
his duties, 59. 
must deposit copy of deed of assignment in office of Court, 59. 
must give public notice of his appointment, 59. 
to call all meetings of creditors on requisition of five creditors, 60. 
or of the Judge, on application, with notice to him, 60. 
or when he requires instructions from creditors, 60. 
iltate purposes of meeting, in notices calling it, 60. 
to attend all meetings of creditors and keep minutes of them, duly 

signed and certified, 60. 
to keep register of proceedings and of claims, 60. 
to obey all orders of creditors, passed at a meeting of creditors 

called for the purpose, 60. 
to depos.it money in bank, 61. 
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ASSIGNEE-to call meeting of creditors for the public exttmination of in­
solvent, 61,82. 

to reduce in writing tbe ttnswers then given by him and deposit 
them in Court, 61, 82. 

to wind up the estate by selling stocks and movables and collect­
ing debts, 61. 

to report to creditors upon uncollected debts, 62. 
pending notice of sale of doubtful debts, to keep at his office, fol' 

inspection, a list of debts to be sold, 62. 
Shall also give free access to documents relating thereto, 62. 
how to grant a bill of sale, 62. 
to report as to annual value of rent in certain cases, 68. 
may sell real estate, and how, 68. 
to give notice of sale to hypotbecary creditors, 68. 
to receive oppositions to sale, and render an award on tbem, 69. 
must keep accounts of his doings, open for inspection, 60. 
must prepare dividend sheets, and wben, 70. 
must reserve dividends upon conditional claims, 72. 
how to act in case of dower, 72, 73. 
may assume collateral security, and how, 73. 
to realize tbe same with ordinary diligence, 73. 
to reserve dividends to known creditors who bave not filed claims,. 

64, 65, '1'1. 
to notify them of such reservation, 65, 77. 
to insert reserved dividends in the final dividend, if creditors fail 

to file such claims, G5, 77. 
to have due regard to the rank and privilege of each creditor, 74. 
to give notice of dividend sheet by advertisement, 76. 
if dividends are objected to, how to proceed, 77. 
to hear and examine parties and witnesses according to tbe rules. 

of evidence in force, 77. 
to take notes of evidence, and how, 77. 
to verify statements by books and accounts, 77. 
to make an a ward thereon, 77. 
may require sapplementary oath from creditor, 66. 
to reserve dividends pending appeal, 79. 
to make transcript and list of documents witb strong paper covel' 

97. 
to produce the same before Judge, and wben, 97, 98, 100. 
to give notice of deposit of deed of composition, 90. 
to comply witb its provisions, if no objection to it is filed, 90. 
if objected to, shall await its confirmation, 90. 
debt due by, not affected by discharge, 91. 
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ASSIGNEE-nor computed in ascertaining required proportion, 92, 102, 165. 
Such debt may rank, 91. 
may bring the revocatory action, 116. 
remuneration of, not to exceed five per cent, unless agreed to, 62. 

death or removal of, 6l. 
after death of, estate falls under the control of Judge, 62. 
removal of, by Judge 61, 63. 
appointment of new assignee by Judge, 62. 
when may be removed by creditors, 62. 
appointment of new, by creditors, 62. 
new assignee to enforce security given by, removed, 59. 
after removal, remains subject to jurisdiction of court, till he has 

accounted, 62. 
final account and discharge by, 63. 
must prepare final account, after declaration of final dividend, 63. 
must keep this account open for inspection, 63. 
may thereupon apply for discharge, 63. 
must give previous notice of this application, and how, 63. 
must produce Bank certificate of deposits, 63. 
judge may grant discharge of, absolutely or conditionally, 63. 

AS8IGNMENT.-who can make, and in what cases, 14. 
trader making, must be unable to rueet his engagement~, 14. 
meaning of the word" insolvency," 14. 
voluntary, how made, 14-27. 
notice of, preliminary meetinL( of creditors for, how given, 

15. . 

provisions of the Act relating to delays to call a meeting, dis-
cussed, 15. 

preliminary meeting, how and where held, 16. 
a chairman or secretary may be appointed, 17, 18. 
statements and schedules to be produced by insolvent, 18. 

insolvent to produce also books of account, if so required, 18. 
assignee, how appointed, 18. 

majority in number to decide all questions at preliminary meeting, 
19, 20. 

creditor to represent direct liabilities and indirect liabilities over 
due, 2l. 

if no assig&ee be appointed, may be made to assignee of the Board 
of Trade, or to the bighest creditor, 2l. 

wben to be completed, 21-23. 
what if the insolvent delays to make, after appointment of assignee, 

21-23. 
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.ASSIGNMENT-provisions of the Act, relative to time of completing' 

discussed,21-23. 
irregulnrity or neglect not to vitiate subsequent, 24, 25. 
such provision discussed, 24, 25. 
form of deed of, 25. 
must be absolute and unconditional, 25. 
must be before notaries, if there be assignment of immovables, 25. 
may be under seal and before witnesses in lands held in free and 

common soccage, 25. 
no particular description of property need be inserted, 25, 26. 
Jist of creditors to be annexed, 26. 
may be registered, 26, 27. 
difficulties in registering, 26, 27. 
sucb registration useless, 27. 
,effects of assignment, 27. 
to convey and vest in tbe assignee all tbe property of tbe insol· 

vent, 27. 
assignee vested with the rights of action relating to it, 28. 
insolvent divested of its administration, and of the right to alien-

ate, contract and sue, 28, 29. 
is equivalent to a transfer followed by tradition, 28. 
assignee may revendicate property, 28. 
may sne or be sned au petitoire and en declaration d'hypothiique, 28. 
not to deprive insolvent of the right to exercise all actio~s relative 

to bis person, 29. 
may contract and carryon business, 29, 30. 
may maintain an action for labour, 30. 
so also witb relation to after acquired property Or ~ontract, 30. 
can be sue witbout giving security for costs, 29. 
all property acquired b~fore discbarge passes to assignee, 27, 30, 31. 
debts contracted after, cannot rank, 31. 
does not comprise articles exempt from seizure, 31. 
nor property held for others or for specific purposes, 31. 
nor the salaries due to pllbJic officers, 32. 
,comprises property held under condition that it sh'l11 not be subject 

to seizure, 32. 
so also property actually under seizure, 32, 33. 

,so also property abroad, 34. 
-effect of, abroad, 35. 
FORCED. 

,may be demanded by two creditors for $500, 33, 34. 
form of this demand, 35. 
need not show tbe amount due to creditors, 35. 
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ASSIGNMENT-may be served by a bailiff or literate person, 35. 
based upon rontinuons stoppage of payment, 35. 
meaning of the phrase" continuous stoppage of payment," 35, 3.j. 

counter petition d~nying the allegations of such demand, 36, 38. 

upon what ground, 36, 37. 
how and when made, 38. 

judge to hear parties and evidence. ~i. 
may grant it witb or without costs, 37. 

if the demand was vex"tious, creditors may be condemned to pay 
treble costs, 37. 

counter petition maintained, debtor may sue in damages in certain 
cases, 37, 38. 

insolvent failing to present sncb petition and to make assignment 
within five days, liable to compulsory process, 38, 42. 

provisions of tbe Act respecting, discussed, 38. 

wbat if tbe trader has bnt one creditor, 39. 

copy of deed of, deposited in the prothonotary's office, 09. 
notice of execution of, by assignee, 59. 
bow prov~d, 104. 

ATTACHMENT-in what cases allowed, 40. 

any creditors for S~oo may issne, 40, 47. 
to be issued ont of Superior Court, 47. 
available only for commercial debts, 45. 
proceedings tu obtain, 4i. 

subject, as nearly as cun Le, to usual practice, afliuavit, writ, 
declaration, 47, 48. 

sheriff, guardian, return, 48, 49. 

proces-verbal, 49, 50. 
petition to quasb, 51. 

petition to suspLnd, 52. 

quid ofexeeplions d lu jorme or uujonds, 51, 52. 
official assignee appointed, 54. 

effect of "ppointmcnt of official fl5signee, 55. 

any person may be examined as" witness in case of, 103, 168. 
under tbe common law, not abolished, 33, 43, 44. 

AWAIlD-See ASW"EE. 

BAILIFF-2crvice by It, 103. 

BALANCE-certificate uf, in tbe \lank, to be filed on petitioning for dis­
charge, 63. 

of estate to be paid to insolvent, on petition, 79. 
BANK-moneys to be deposited in, by assignee, 61. 

deposit of unclaimed dividends, 79. 
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BANK-certificate of deposit in, to be filed by assignee on petitioning 
for discbflrge, 63. 

BILL OF SALE-See DEBTS. 
BOARD OF TRADE-to appoint official assignees, 57. 

and fix security to be given, 58. 
to transmit copy of appointment to tbe Prothonotary, 57. 

BOND-by the assignee named by the Board of Trade, 58. 
may be required by majority in number and value of the creditors. 

58. 
may be cbanged and modified by the same majority, 58. 

BOOKS OF ACCOUNT-tO be produced by insolvent at preliminary 
meeting, 18. 

may be attached, 48. 
failure to keep certain, ground for opposing discharge, 93, 132. 
so also refusing to produce tbem, 93, 132. 

BUILDING AND JURY FUND-percentage for, 69. 

CANADA GAZETTE-advertisement in, 101. 
CAPIAS AD RESPONDENDUM-not allowed under the Insolvent Act, 44, 45. 
CERTIFIED COPlES-to be evidence primd/acie, 104. 
CHAIRMAN-how appointed, 17. 

his powers and duties, 17. 
CLAIMs-form of claims, 65. 

to be under oflth, 65. 
to specify what security held by creditors, 66. 
when filed, 64. 
reserved dividends for creditors who have not filed, 64, 65, 71. 
proof of, 66. 
contingent or conditional, provision for, 72. 
payment of such claim~, 72. 
may be agreed to, 72. 
assignee may render an award on them, 72. 
rank of, not disturbed, 74. 
what, are not discharged by discharge to insolvent, 91. 
privileged, 74-'16. 
how contested, 76. 
how paid in cases of individual and partnership estate, 73,121, In. 

CLERKs-privilege of their salary limited, 75. 
COLLATERAL SECURITY-(See SECURITY.) 
COMMISSION ROGATOIRE-bow issued, 103. 
COMPENSATION-( See SET OFF.) 
COMPOSITIoN-note given in view of, 86, 87. 

granted by what majority, 89. 
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COMPOSITION-when may be made, 89. 
it. effect, 89. 
form of deed of, 90. 

is deposited with assignee, 90. 

duty of assignee upon receiving deed of, 90. 

opposition to, when to be made, 90. 

if objected to, is suspended till confirmed, 90. 

does not effect third parties liable for insolvent, 91. 
certain debts exempted from effect of, 91. 

how confirmed, 92. 

how set aside, 93. 
obtained by fraud or evil prac tice, void, 88, 93, 95. 
may be made under the common law, 90. 

CO~[PULSORY LIQUIDATIO"-( See ATTACHMENT.) 
must'be for a debt of not less than $200, 40. 

in wbat cases estate of insolvent liable to, 40-42. 
if he secretes or absconds, 41. 

if he procures his property to be seized, 41. 
if he has been imprisoned for more tban thirty days, 41. 

if he refuses to be examined as to his debts, 42. 

if he neglects to obey order for payment, 42. 
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if he has made an assignment otherwise than undcr the act, 42. 
proceedings must be taken in three months from act ot' bankruptcy> 

43. 
debt must have been in existence when the act of bankruptcy was 

committed, 43. 

available only in case of commercial debts, 45. 
proceedings in, 47-56. 

COl/CLUSION-concluding remarks on the Act, 133. 
CONDITIoNAL-assignment under the Act not to be, and absolute, 25. 

dividend to be reserved on claim, 72. 
assignee may be ordered to make an award on claim, unless otlJer-

wise settled, 7J. 
dower not open, cannot be settled like claim, 72, 73. 
discharge to assignee may be, 63. 

so also discharge to insolvent, 94, 95. 

CONFIRMATION OF DISCHARGE-COmposition or discharge may be filed 
for, 92. 

not necessary, its effects, OJ. 
until granted, burden of proof of ~alid discharge on insol vent, 92. 
uotice of application for, how given, ~'3. 

creditor may oppose, 93. 
on what grounds, 93. 
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CONFIRMATION OF DISCHARGE-if not demanded, creditor may petition to 

annuI,93. 
in what manner and on wbat grounds, 93. 
may be granted absolutely, suspensively or conditionaHy, 94. 
order final, unless nppealed from, 94. 
copy of judgment, evidence of, 92, 166. 
costs to be paid out of estate, 74. 

CONSERVATORY PRoCEss-right of, discussed, 130. 
against traders subsequently becoming insolvent limited to fifteen 

days next after delivery of goods, 13l. 
CONTESTATION-of claims or dividends (See ASSIGNEE DIVIDENDS.) 
CONTINUOUS STOPPAGE OP PAYMENT-what is, 35, 36. 

In case of, two creditors for $500 may demand assignment, 34-39. 
CONTRACT-subsequent to bankruptcy, insolvent may enforce, 30. 

wbat, shaH be deemeii fraudulent, 107. 
gratuitous wben fraudulent, no. 
onerous wben may aunuHable, 113. 
of marriage in wbat cases to be registered, 128. 
when and wbere to be registered,128. 
effect of the non-registration of marriage, J 29. 

CONTRAI'TE PAR CORPs-(See IMPRISONMENT') 
COSTs-may the insolvent suing be required to give security for, 29. 

certain costs of execution not to rank under the amendment bill, 
33. 

in case of counter petition by insolvent, 37. 
none aHowed in suits after due notice of insolvency, 74. 
taxable costs up to tbat time rank like the debt, 74. 
quid iftbe costs were incurred for the benefit of the creditor5 gene­

raHy, 7'J. 
of contestation of claims or dh-idends, to be awarded upon by as-

signee, 77. 
may be paid out of estate by order of creditors, 79. 
award may be made executory by order of judge, 79. 
security for costs in appeal, 98. 
of appeal not prosecuted, 160. 
of appeal to be in the discretion of juge or Court, 161. 
of attacbment, winding up a:ld discharge, privileged upon estate, 

74. 

taxed by tbe Judge, 74. 
tariff of, 104, 19l. 
in actions en separation de biens, 12G. 

COUNTER PARTS-of deed of assignment, insolvent may be required to 
execute, 141. 

COURT-the word" CourL" means superior Court, 17 •. 
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CouRT-writ ofattac~ment to be issued out of, 47. 
assignee subject to the summary jurisdiction of, 59. 
power of Court to confirm, annul, or grant discharge 93-~:;. 

COURT OF REnEw-appeal to, in what cases, 97, 9S. 
proceedings, 97. 

COURT OF QUEEN'S BENCH-appeal to the, 97, 9S. 
proceedings, 9S. 

CREDiTORs-preliminary meeting of creditors, 16. 
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Schedules of, must be produced by insolvent, at preliminary meet-
ing, IS, SO, S1. 

amount due to, must be therein inserted, 18, SO, 81. 

may name assiguee, IS, 19. 
votes of, in cbosing assignee 19-21. 

disputes of, how decided, 19, 20. 
whose claim is under discussion shall not vote, 21. 

li,t of creditors to be annexed to assignment, 26. 
what can require assignment, 33, 34. 
what if thn insolvent has but one creditor, 39. 
Vexatious demand by, proceedings to set aside, 36, 37. 
petition to suspend to be submitted to, 37. 
any creditor may apply for an order to call creditors to appoint of-

ficial assignee, 54. 
how to appOint official assignee, 54. 
meetings of, when to be called by assignee, 60. 
five, have a right to require assignee to call meeting of creditors, 60. 
meeting of, for examination of insolvent, 61. 
when may remove assignee, 62. 
may object to amount of remuneration to assignee, 62. 
accounts of assignee to be constantly accessible to, 63, 71. 
when and how file their claims, 64,65. 
holding security to specify nature and amount thereof, 66. 
how rank for payment of claim, 74. 
assignee bound to reserve dividends for creuitors who have:Uot filed 

their claims, 64, 77. 
hypothecary creditors entit.led to sllel, reservation, 64. 
the claims must then be fileu before last dividend, 64, 77. 
snpplementary oath may be reqnir('d from, 66. 
may order to retain unexpired lease, 1:>8. 
assignee bonnd to act accor(ling to instructions of, if not:contral'Y 

to the statute, 61. 
may have insolnnt examined before the judge, S2. 

may allot allowance to insolvent., S9. 

may grant a deed of composition and discbarge, 89. 
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CRKDIToRs-wben and bow to object to tbe same, 90. 
may consent to discbarge of insolvent, 91. 
spe'cial consent of, required to discbarge certain debts, 91. 
may oppose confirmation of discbarge, 92. 
may petition for tbe annulling of discbarge, 93. 
meeting of creditors bow called, 60, 101. 
vote of, how taken at meetings of, 101, 102. 
privileged not computed in ascertaining majority, 91, 165. 

fraud witb regard to (See FRAUD). 
have a rigbt to intervene without costs in suits en separation, 12j 

interpretation of tbe word" creditor" 174. 
CRIMIXAL LAw-assignee submitted to, for misconduct, 59. 

certain frauu3 how punisbed by, 117. 
CURATOR-debt due by, not affected by discbarge, 91. 

nor computed in ascertaining required proportion, 91, 16~. 
bu t may rank, IG5. 

DAMAGES-measure of, to lessor, for cancelling lease, 159. 

are paid without privilPl!"c, 75. 
and lUI ts not affected I" discbarge, 91. 

DAy-meaning of tbe wun1" uay", 174, 190. 
DEATH-of assignee, 61. 

of insolvent, 95. 
DEBTs-wbat, nece",,,·y to procure forced assignment, 33. 

to procure attacbment, 40. 
must be ('(lmmercial, 45. 
active to be collected by assignee, 67. 
must be sued in his name, 67. 
doubtful may be sold, and bow, 67. 
conditions and form of sale, 67. 
when sold, purcbaser may sue for in bis name and bow, 68. 

DEBTs-due by insolvent, how tbey sball rank, 74. 
individual and partnersbip debts, bow rank, 73, 121. 

DEBToR-must be trader in L.C., 8. . 
when can make a voluntary assignment, 8-15. 
effects of assignment as to, 27. 
wben subject to compulsory proc(;ss, 40. 
may petition to quash the same,S!. 
-or to suspend tbe same, 52. 
duties of, 80-88. 
his public examination, 82. 
attends all meetings of creditors, wben summoned, 82. 
practical advice to, by Savary, 83-88. 
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DEBToR-rights and privileges, 88. 
allowance, 89. 
composition and discharge, 89, 90. 
consent to discharge, 91. 
confirmation of discharge, 92. 
petition to quash discharge, 93. 
petition for discharge, 94. 
heir3 may continue proceedings, 95. 
convicted of certain frauds, 117. 
subject to imprisonment, 117. 
effects of fraud as to, 118. 

DECLARATION-to accompany writ, 48. 
similar in form to ordinary declarations, 189. 
to be answered by petition and not by plea, 50, 51, 52. 

DEED OF ASSIGNMENT-( See ASSIGNMENT). 
DEMAND-of assignment, in what cases made, 33-35. 

may be opposed by petition of debtor, 36, 37. 
pending petition, debtor not to trade, 42. 
order of the judge upon such petition, 37. 

DEPosll'-of moneys collected by assignee at a bank, 61. 
of deed of composition, 89, 92. 
by debtor, when fraudulent, 110. 

DIRECT LIABILITIEs-must be d;stinguished from direct, in preliminary 
schedule, 18. 

also at preliminary meeting, 21. (See VOTE). 
DISCHARGE-all property acquired by insolvent before his discharge, 

vested in assignee, 27. 
of assignee, how obtained, 89. 
of insol vent, proportion of creditors required, 89. 
effect of, in deed of composition, 89. 
effect of consent to, 91. 
position of parties secondarily liable not change, 91. 
does not effect lien or mortgage, 91. 
nor certain specific debts, without consent of the creditor, 91. 
nor~debts incurred after bankruptcy, 154, 155. 
confirmation of discharge, 92. 
may be annulled, when and upon what grounds, 93. 
when insolvent may apply to court for, D4. 
notice of application for, 94. 
insolvent may be examined, when applying for, 83. 
upon what grounds opposed, 93. • 
may be granted absolutely or conditionally, 94, 95. 
order of discharge final, unless appealed from, 94, 95. 



~12 J:\DEX. 

DISCRAnGE-obt~ined by fraud to be void, 93. 
heirs of deceased insolvent may proceed for, 9.;. 
cos ts of, paid out of the estate, 74. 

DIsPUTE-at preliminary meeting, how decid.d, 19, 20. 
at oillinnry meetings, 102. 
in rases of, assignee to make award, 72. 

DIVIDENDs-unclaimed, to be certified by Bank, 63. 
when to be declared, 71. 
how prepared, 74. 
before preparation of, assi!!'nee may demand supplementary oath, 66, 
resern-,d on conditional claims, 72. 
alloweu, upon the amonnt agreed to or awarded, 72. 
to be r.,,·n·ed npon claims not filed, 64, 65, n. 
notice of tbis reservation to be given, 64, 65, 67. 
if unclaimed before final dividend, how dealt with, 64, 65, 67. 
allowance to be inserted in tlividenu sbeet, 7G. 
notice of dividend, 76. 
uncontested, to ),e paid, 76. 
if objected to, how contegted and decided, 77, 78. 
pending appeal, to be reserved, 70. 
unclaimed, how dealt with, 79. 

DocnIENTs-on appeal, assignee to file all, 97. 
DOMICILE-of commercial firms, to be at their chief place of business, 175. 
DONATION-property held under the condition thaI. it shall be free from 

seizure, passes to assigner, 32. 

by ineolvent, fraudulent, 1l0. 
within the three months next before bankruptcy, void, 1l0. 

DOWER-married women cannot rank for, during the lifetime of her 
husband, 72. 

may renounce to, 73. 
is not a conditional claim within the Act, 72, 73. 

EIdPLOYES-( See CLERKS). 
ENDORSER-not discharged by discharge of insolvent, 91. 
ESCAPE-from imprisonment or from the limits, an act of bankruptcy, 

41, 42. 

EVIDENCE-claims how proved, 66. 
rules of, upon contestation of dividend, 77. 
to be produced in appeal, 96, 160. 
judgment confirming discharge to be evidence tbereof, 92, 166. 
certified copy of assignment, prima facie evidence, 104. 
sO also of appointment of assignee, 104. 

so also certified copies and extracts of minutes of creditors' meet­
ings, 104. 

so also bill of sale, 67, 151. 
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EXAMINATION OF INSOLVENT-meeting for public, how called and held, 61. 
procedure on before assignee, 82. 
shall be filed in Court, 82. 
may also be had on order of judge, 8~. 
or upon subprena in compulsory process, 83. 
or upon petition to quash or suspend attacbment, 83. 
or upon his application for discharge, 83. 
effect of adjourning sine die, 94. 
fee to the insolvent for attending, 82. 
cannot claim payment of his expenses, before being sworn, 103. 

EXECUTIoN-property exempt from, does not pass to assignee so also 
salary of public officer, 27, 31. 

quid as to property beld by insolvent under the condition that it 
shall be exempt from, ~3. 

does property under, pass to assignee, 32. 
fraudulent, an act of bankruptcy, 41. 
may issue for costs, and how, 79. 

EXECUTOR-debt due by, not affected by discharge, 91. 
nor computed in ascertaining required proportion, 92, 102, 165. 
but may rank, 91. 

EXEIdPTIONS-( See EXECUTION). 
what articles are. 

FALSE PRETENCEs-obtaining credit under, how punishable, Ill. 
FOREIGN JUDGMENTS-provisions of Consolidated Statutes respecting, to 

form part of the Act, 171. 
FEEs-tO the assignee, G3. 

FEEs-to the insolvent, 82, 103. 
to witnesses, 103. 
tariff of fees for Lower Canada, 192. 

" " Upper Canada, 195. 
FORCED ASSIGNMENT-( See ASSIGNMENT). 
FOREIGNER-when subject to our bankrupt law, 13. 
FORlLs-appended to act to be used, 103. 
FRAun-in procuring allowance, sufficient ground for contesting it, 89. 

sufficient for opposing confirmation of discharge, 93. 
fraudulent discharge, void, 95. 
definition of, 105. 
various systems of law, 105, 106. 
at common law, 106. 
under the Statute, 106, 107. 
fraudulent contracts null, 107. 
presumption of, 108. 

p 
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FRAuD-general presumptions of, 108, 109. 
particular presumptions of, 110. 
gratuitous contract within the three months, 110. 
transfer by way of payment or security for payment, 110, Ill. 
fraudulent payments, 111. 
fraudulent transfer of debt due by insolvent, 111. 
payment in good faith, 111. 
payment of debts not due, 112. 
contracts for consideration when voidable, 113. 
obligation and mortgage for consideration, 113. 
mortgage registered within the ten days not available against other 

hypothecary creditors not registered, 114. 
revocatory action, 115. 
by whom and against whom nullities can be invoked, 115, 116. 
trader obtaining goods or money on credit, liahle to imprisonment, 

in certain cases, 111. 
uehtor must he charged with, 11 7. 
and must be declared to be guilty of it, 111. 
effects of fraud within the Statute, 118. 
dispositions of the Act respecting, discussed, 118, 119, 120. 

FRAt'DULENT PREFERENCE-( See FRAUD). 
FREE A~D COMMON SOCC .\GE-form of certain deeds in Lands held in, 25, 

58,69. 

GOoDs-(See FRAUD). 
purchase of goods on credit, when fraudulent, 117. 
and how punished, 117. 

GRATUITOUS COliTRACT-( See FRAUD). 
GUARDIAN-( See SHERIFF). 

cannot oppose sale by assignee of property under seizure, 33. 
appointed by sheriff, 48. 
shall make an inventory, and how, 49. 
shall file the same on return day of writ, 49. 
shall make and produce statements at meeting of creditors called 

for the appointment of assignee, 54, 55. 
shall deliver estate to such assignee, 56. 

HEIRs-heirs of assignee deceased, do not take the estate, 62. 
of insolvent deceased may continue proceedings to discharge, 95. 

HTPOTHEQuE-action en declaration Hypotheque must be taken by and 
against assignee, 28. 

assignee may take, for purchase money on sale of real estate, 69. 
to be specified in claims, 66. 
such claims to be filed within six days of sale, 64. 
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HYPOTHEQuE-if not so filed, has no preferential collocation, unless 
dividend be reserved, 64, 65, 77. 

or unless leave to file be granted, 64, 65. 
creditor to receive notice of this reservation, 65, 77. 
to receive notice of sale of real estate, 68, 69. 

not affected by discharge, 91. 

not to be computed in ascertaining required proportion, 92. 

for cash within the thirty days, 113. 

registration of, within the ten days, 114. 

IMYOHBLES-( See REAL ESTATE). 
!MPBISONMENT-escape from, act of bankruptcy, 41, 42. 

assignee liable to, for neglect in the performance of his duties, 59. 
debt euforcible by, not affected by discharge, 91. 

certaiu frauds punishable by, 117. 
debtor must be adjudged guilty of fraud, 117. 

lNmcTME"T-property of estate, in whom to be laid in indictment, 175. 
lNSOL l'E:-IT-( See ASSlGNME:<T). 

must be a trader in Lower Canada, 8. 
meaning of the word" insolvent," under the Act 14. 
not required to produce assets, 14. 
notice of preliminary meeting of creditors, how given, 15. 
must produce statements and schedules, 18. 
bow to be made, 80. 

must swear to list of creditors, 18, 52, 82. 
may correct it under oath, 18. 
must produce cash book and all books suitable for this trade, if so 

required, 18. 
must make assignment to the assignee chosen, and within what 

time, 21, 23. 

if no assignee be appointed, may assign to his highest creditor, 21. 

or to any official assignee named by the Board of Trade, 21. 

what if the insolvent delays to assign, after appointment of 
assignee, 21. 

assignment shall convey and vest in the assignee all the property 
of, 27. 

deprived of all rights of administration and of action, 28, 29. 
not deprived of the right to exercise actions relative to his person, 29. 
may contract and carryon business, 30. 
may maintain an action for labour, 30. 
so also with relation to after acquired property or contract, 30. 
can he sue without giving security for costs, 29. 

all property acquired by, before his discharge passes to assignee 
27,30. 
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INSOLVENT-may retain property exempt from seizure, 31. 
may be required by two creditors for $500 to assign, 33, 34, 35. 
may oppose such demand and upon what grounds, 36, 37. 
if dismissed, may sue in damages in certain cases, 37. 
shall execute counterparts of deed of assignment, if so required, 141. 
in what cases subject to compulsory process, 40. 
creditor must be fur S300 at least, 40. 
debt must be commercial, 45. 
may petition to quash writ of attachment, 51. 
to stay proceedings, 52. 
duties and obligations of, 80. 
to deliver to assignee all his property, notes, and other papers, 82. 
may be examined, when and how, 82, 83. 
but is not entitled to expenses before being sworn, 103. 
must attend all meetings of creditors, when summoned by assi-

gnee, 83. 
shall be paid for such attendance, 83. 
practical advices to, by Savary, 83-88. 
privileges of, 88. 
allowance to, 89. 
composition of, 89. 
discharge of, 91. 
may petition for a confirmation of discharge, 92. 
may file composition or eonsent on petition to annul, 93. 
may petition the court for a discharge after a year, 94. 
may be imprisoned for fraud, in certain cases, 11 7. 
effects of fraud as to, 118. 
death of, ~'3. 

heirs of, may continue proceedings, 95. 
INSTRUCTIONS-of creditors how given to assignee, GI. 
lNTENT-( See FRAUD). 

of debtor to defraud, 107. 
INTEREST-ceases to run from assignment, 71. 

rebate of, on claims not due, 71. 
paid in full, before surplus is paid to insolvent, 79. 

INTERPRETATION-of various terms, 174,175. 
!NvENTORY-( See GUARDIAN). 

sheriff not to make detailed inventory or process verbal, 49, 50. 
but guardian shall do so, 49, 50. 
mode of making and intituling, 49. 

IRREGULARITY-neglect or, not to vitiate subsequent assignment, 23, 24, 
25. 

JUDGE-to decide petition to stay proceedings, under demand of assign­
ment, 37. 
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JUDGE-to decide petition to quasb, or to stay proceedings, under writ 
of attacbment, 51, 52. 

his duty, wben sucb petition to stay proceedings is presented, 53. 
to appoint official assignee at meeting of creditors, 54, 55. 
bow governed in tbis appointment, 55. 
to remove assignee and appoint a new one in certain cases, 61, 62. 
upon deatb of assignee, estate under his control, 62. 
may call meetings of creditors, 60. 
to decide petition of assignee for bis disc barge, 63. 
award of assignee, made executory by order of, 79. 
may order the sale of doubtful debts, 67. 
may order sale of lease, 68. 
insol vent may be examined before, 82. 
any person may be summoned before, 103. 
may issue commissions Togatoires, 103. 

appeal to, from award of assignee, 97. 
appeal from his order on such appeal to tbe Court of Review or the 

Court of Queen's Ber:cb, 97, 98. 
no appeal lies from any other order of, 98. 
to decide questions arising at meetings of creditors, referred to bim, 

102. 

LANDLoRD-rights of, against estate of insolvent, 75, 158. 
lease of greater annual value than the rent, how disposed of, 68. 
sale of lease, to be made subject to re~t, 68. 
conditions of sale and security to be settled by tbe judge, 68. 
conditions of lease to be binding on purcbaser, 68. 
long leases, how put an end to, 159. 
sball be cancelled in accordance with resolutioI! of creditors,'.l59. 
resolution to be notified to, 159. 
what shall be the measure of damages for resiliating lease, 159. 
how adjusted, 159. 
ranks for damages as an ordinary creditor 75, 159. 
assignee may make an award upon such damages, 159. 
award may be appealed from, 159. 

LANGUAGB-parties may use their own, in cases where forms are not sup­
plied by the Act, 103, 171. 

LAws-existing laws saved, 23, 43-45. 
LIABILITIEs-to be inserteJ in preliminary schedule, 18, 80. 

how divided and distinguished, 18, 80. 
what, are extinguished by discharge, 91. 

LIEN-not affected by discharge, 91. 
LIMITATIO~-compulsory liquidation limited to tbree montbs next after 

tbe act of bankruptcy, 43. 
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LIMITATION-revocatory action by tbirty years, 116. 
of conservatory process to tbe fifteen days after delivery of goods, 

130, 131. 
LIST OF CREDITORs-tO be sent, with notice of preliminary meeting, 15. 

to be produced at preliminary meeting, 18, 80. 
to be appended to deed of assignment, 26. 
to be deposited with deed of assignment, 59. 

LITERATE PERsoNs-service by, how made and certified, 103. 

lfAJORITIEs-in number decide every question at preliminary meeting, 
18, 19. 

official assignee appointed by the creditors unanimously, 54, 55. 
in number and th~ee fourtbs in value of creditors for above $100 

decide petition to stay proceedings under writ of attachment, 
53. 

in number of creditors for SIOO, representing three fourths in value 
of the liabilities, direct allowance and grant deed of composition 
and discbarge, 89. 

in number and value of creditors, for above $100 decide all other 
questions at meetings of creditors, like tbe removal of assignee 
and appointing new'one, 101. 

bow to be ascertained, 91, 92, 102, 165. 
creditor to vote only for tbe amount for wbicb be may rank, 91, 92, 

102. 
M.l.RRIAGE-gratuitoud contract made in consideration of, witbin tbe 

tbree montbs, void, 110. 
fraudulent acts done in contemplation of, void, 107. 
no action in separation, unless advertised, 126. 
nor unless action be brougbt at domicile of husband, 126. 

MARRIAGE-any creditor may intervene in separation suit, 126. 
contract, must be registered, 127, 128. 

MARRIED WOMAN-whether can take benefit of the Act, 12. 
may rank for ber matrimonial rights, 73. 
wbat as to her dower, 72, 73. 
gratuitous contracts to, by marriage, wben void, no. 
fraudulent appropriation by marriage contract, void, 107. 
cannot be imprisoned for fraud, 117, 118. 
bound to give notice of action en separation, 126. 
contract must be registered, 127. 
if not, sball not affect rigbt of creditors, 129. 
but is not then deprived of any advantage under tbe Coutume, 129. 
can be examined before the Judge against her insolvent husband 

129. ' 

MBETINGS OF CREDITORs-when to be called by advertisement, 101. 
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MEETINGS Oi' CREDITORS-how called, when not required to be by adver-
tisement, 101. 

assignee to attend all meetings of creditors, 60. 
so also the insolvent, when so summoned, 82. 
how questions at, shall be decided, 91, 92, 102, 165. 
powers of creditors at, how regulated, 101, 102, 169. 
assignee to take minutes of proceedings at, 60. 
shall be accessible to parties interested, 60. 
what is evidence of such proceedings, 104. 
for public examination of insolvent, 61, 82. 

MOIITGA8E-(See HYPOTHEQUE. 
not affected by discharge, 91. 

MOTIoN-one clear day's notice of, 102. 
how to be intituled, written and subscribed, 188. 

MOVABLEs-sale of, 67. 

N AKE-of each creditor to be inserted in list of creditors, 18, 80. 
NBGLECT-Or irregularity not to vitiate subsequent assignment 24, 25. 

of debtor to appear for examination or to obey decree for payment, 
renders his estate liable to compulsory process, 42. 

NEGOTIABLE PAPER-of which holder is unknown, must be particularized 
in preliminary schedule, 91, 164. 
if so mentioned, the debt to be extinguished by discharge, 91, 164. 

NOTABlEs-meaning of the expression" before notaries," 174. 
deeds before, in L. C., have force in U. C., 142. 
deeds before, how registered, in U. C., 142. 

NOTIOES-of meeting of creditors, how advertise, 101. 
how given, if not required to be by advertisement, 101. 
to be sent by post, 101. 
of preliminary meeting, how given, 15. 
of execution of assignment by assigner, 59. 
of the issuing of writ of attachment by Sheriff, 48. 
of petition to stay proceedings, 53. 
of meeting to appoint official assignee, 54. 
of the appointment of official assignee, 59. 
for public examination of insolvent, 61. 
of auction sale of doubtful debts, 66. 
of sale of lease, 68. 
of sale of real estate, 68, 69. 
of such sale to creditors, 68, 69. 
of declaration of dividends, 76. 
ofreserved dividends, 64, 65, 77. 
of deposit of deed of composition, 90. 
of application for confirmation of dissharge, 92. 
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!\OTICEs-ofpetition for annulling discharge, 93. 
of petition for discharge, G4. 
of appeal to the judge from the award of assignee, 97. 
of application for allowance of appeal, 98. 
of presenting petition in appeal for the judge, 98. 
of appeal to the Court of Review, 97. 
of petition, motion or rule generally, 102. 
length of notice requisite in proceedings, 102. 
rules as to notice how enforced, 102. 
but time may be enlarged, 102. 

)\OTORlETy-of insolvency, effect of, 108, 109. 
NL'LLITIES-of fraudulent contracts, 115. 

by whom and against "hom can such nullities be invoked, 115, 116. 

t1I'FICIAL ASSlG"EE-( See ASSIG"EE.) 

OATH-list of creditors must be under oath, 18, 80. 
assignee must hear parties and witnesses nnder, 71. 
on contestation of dividend sheet, 77. 
assignee may administer, in certain cases, 77, 157. 
insolvent may be examined nnder, 82. 
may be administered by assignee, 82. 
claims must be attested under 65. 
supplementary, may be required from creditor, 66. 
before whom to be taken, 47,52,65,77,81,82,102. 

(lrrO'ITI""-Can the assignee file, to sherifl's sale, 33. 
to sale of real estate by assignee, how made and determined, 70. 
to dividends, how made and determined, 77. 
to deed of composition, when to be made, 90. 
mnst be in writing, 90. 
if made, compels assignee to await confirmation, 90. 

ORDER-Io examine or pay money, insolvent not complying with, commits 
an act of bankruptcy, 42. 

appointing official assignee, how registered, 56. 
for examination of insolvent, 82, 103. 
to confirm or annul discharge, 92, 93. 
of Snperior Court granting discharge, 94. 
" " "may be absolute, 95. 
" " conditional, 95. 

" " " suspensive, 95. 
to refuse discharge, 95. 
appeal from such last named orders, 94. 
for examination of parties as to estate of insolvent, 103. 
service of, how made and established, 102. 
no appeal from, of the judge rendered primarily and in the first 

instance, 98. 
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ORDBRING-of the affairs generally; 
if the meeting of creditors for public examination of insolvent be 
also called for, 61, 71, 169. 
all matters which may be regulated under the Act by creditors may 
be so regulated at such meeting, without special notice, 61, 71. 

PARTNER-appointment of assignee to, dissolves partnership, 123. 
assignee may, then, exercise remedies against co-partners, as in case 
of dissolution, 123. 
of insolvent, not discharged by discharge of insolvent, 91. 
individual debt of, to rank first on his individual estate, 73, 121. 
liab!e by imprisonment for certain frauds of his co-partner, unless 
he proves his innocence, 122. 

PARTNERsHIP-provisions respecting traders, apply to, 121. 
distribution of partnership estate, 121. 
domicile of, at chief place of business, 175. 
rights of assignee to insolvent partner against, 121, 123-125. 
liable for the fraud of its members, 122. 

PAYMENT-in case of continous stoppage of, two creditors may demand 
assignment, 33-37. 

assignee may require supplementary oath as to, 66. 
in goods, in contemplation of insolvency, yoid, Ill. 
within thirty days, void in certain cases, 111. 
valuable security given therefore, must be restored, 111. 
in good faith and in ordinary course of business, 111. 
of debts not due, 112. 

PENALTy-due as, not affected by discharge, 91. 
PETITION-by debtor to annul demand to assign, 36, 37. 

(Sec DEMAND OF ASSIGNMENT.) 
to quash writ of attachment, 51. 
to stay proceedings under attachment, 52. 
to call a meeting of creditors, 60. 
by assignee for discharge, 63. 
by insolvent for payment of balance to him, 79. 
for confirmation of discharge, 02. 
for annulling discharge, 93. 
for discharge, 94. 
in appeal, what it must contain, 97. 
in appeal, wben presented, 97, 98. 
copy of such, may be filed and costs obtained on it, 160. 
for examination of insolvent before judge, 82, 103. 
for examination of any person as to the estate, before the judge, 103. 

one clear day's notice of, 102. 
how to:be intituled; written and subscribed, 188. 
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PETITORy-action, to be taken by and against assignee, 28. 
PLACE OF BUSINEss-preliminary meeting to be called at, or any other 

convenient place, 16. 
official assignee, to whom assignment is made, must reside in the 

district or county in which insolvent has, 2l. 
domicile of partnership, at chief, 175.' 

PLEADINGs--exceptions a la forme or to the merits cannot be pleaded in 
insolvency, 51, 52. 

may be amended, 5l. 
facts must be plainly and concisely stated in, 103. 
shall not be void if susceptible of amendment, 103. 
not to be insufficient, unless opposite party be misled or taken by 

surprise, 103. 
how to be intituled, written, and subscribed, 188. 
to be subject to ordinary rules, as to names of parties, 187, 188. 

PLEDGE-giving undue preference, fraudulent, 110, Ill. 
when presumed to be fraudulent, 110, Ill. 

POsT-notice by post, how mailed, 101. 
PRACTICE-writ of attachment subject, as nearly as cau be, to ordinary 

rules of 49. 50, 51. 
(See RULES OF PRAOTICE). 
PREFERE~cE-unjust, is void, 110-113. 
PRESIDENT-(See CHAIRMAN.) 
PRESU"PTIOYS OF FRAUD-(See FRAUD). 
PRIVILEGES-tO be summarily specified in claims, 66. 

how to be dealt with, 73. 
how collocated in dividend sheet, 74. 
notice of sale of real estate by assignee to creditors holding, 68, 69. 
reserved dividends and notice of such reservation, 64, 77. 
not to be computed in ascertaining required preparation, 92. 
not disturbed by the act, 9l. 
of costs, 74. 
of clerks Rml employees, 75. 
of lessor, 7~. 
of vendor, 76. 
of allowance, 76 
divers others, 76. 

PROCEEDINGS-in voluntary assignment, 14-27. 
neglect or irregularity in, not to vitiate suhsequent assignment 24 
in forced assignment, 33-39. ' • 
compulsory liquidation, 40-56. 
for discharge of insolvent, 91-95. 
in appeal, 97-99. 
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PROCEEDINGS-for fraud, 115, 117. 
in separation de biens, 126. 
against fraudulent partnerships, 123. 
not to be void if susceptible of amendment, 103. 
orders of business, 186, 187. 
may be conducted by parties or their attorney ad litem, 186. 
how to he intituled, 188. 
to be made according to what rules, 163. 

PROMISSORY NOTE-given in view of composition or discharge, valid 
ground for opposing discharge, 88, 93. 

for annulling the same, 88,95. 
may be attached under compulsory process, 48. 

PROOF-of claims, how made, 66. 
burden of, of discharge not confirmed on insolvent, 92. 
so also of innocence of certain frauds, on the partner, 122. 
of proceedings, 104. 

PROPORTION OF CREDITORS-( See MAJORITIES). 
PROVINCIAL GOVERMENT-salary of officers of, exempt from seizure, 3~. 
• debt due to, not affected by discharge, 91. 

dividends, unclaimed for three years, to be paid over to, 79. 
PUBLIO OFFIcER-salary of, exempt from seizure, 32. 

debt due by, not affected by discharge without express consen t, 91. 
nor computed iu ascertaining required proportion of creditors, 92. 
but may rank on estate, 91. 

PURCHASER-of doubtful debts, rights of, 67, 68. 
of IlDexpired lease, right of, 68. 
of debt fraudulently transferred, llI. 

QUEEN'S BENCH-appeal to Court of, from order of judge or Court of Re­
view on appeal from award of assignee, 97. 

RANKING-( See A WARD, DIVIDENDS, PRIVILEGES. 
not disturbed by the Act, 74. 
what debts shall rank, 71-74. 
surety paying may rank in the lieu of principal, 72. 
shall be for the amount agreed to or awarded on conditional claims 

72. 
on collateral security, permitted upon difference of value retained 

or assumed, and amOu n t of claims, 73. 
shall be for each separate item of claim, till fully paid, 74. 
double, prohibited, 74. 
in cases of several estates, first upon the estate which contracted 

the deht, 73, 121. 
secondly upon the other, after their creditors arC paid in full, 73, 

121. 
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RA~KI~G-is not allowed for costs incurred after notice of assignment or 
issue of attacbment, 74. 

purcbaser of debts due by insolvent may rank in tbe place of orig­
inal creditor, 162. 

REALIZATION OF AssETS-( See ASSETS, SALE). 
REAL ESTATE-Deed of assignment conveying, may be registered, 26. 

sucb registration useless, 27. 
registration of order appointing official assignee to bave tbe same 

effect, 56. 
nssignee to sell, 68, 69. 
such sale to be advertised like sheriff's sale, 68. 
period of advertisement may be sbortened, 69. 
may be witbdrawn if price be too small, 69. 
may be sold subsequently, according to creditors' instructions 

by auction or private sale, 69. 
nssignee may give credit to purcbaser of, 69. 
may then stipulate privilege of bailleur de fonds, 69. 
effect of sale of, by assignee, 69. 
form of deed of sale, 69. 
proceedings by assignee with respect to, 69. 
opposition to sale of, 70. 
registered creditors to bave notice of such sale, 69. 

RECORD-Io be transmitted by assignee in appeals, 97. 
REFcsAL-3f person named as assignee to act, effect of, 21. 

of debtor to obey order for payment of money, 41, 42. 
to be an act of bankruptcy, 41, 42. 
so also to appear for examination, 41, 42. 

REGISTERS-( See )IINUTES.) 
REGISTRATIOS-of deed of assignment, how made and effect of, 26, 2'1. 

list of creditors not to be registered, 26. 
difficulties in registration of assignment, 26. 
how certified, 141, 142. 
of order appointing official assignee, 56. 
certificate of hypotbecary c"editors to be obtained by assignee be-

fore proceeding to sale of real estate, 68. 
assignee to give notice of such sale to registered creditors, 69. 
within tqe ten days next before bankruptcy. 
not available against anterior hypothecary creditors not registered, 

114. 
of marriage of traders, 127, 128. 
effect of omitting, 129. 

REMOVAL-( See ASSIGNEE.) 
of assignee in consequence of misconduct, 61, 62. 
" by death, procedure on. 
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REMOVAL-of assignee by creditors, 61, 62. 
RENUNCIATION-of married women to dower. 
REMUNERATION-( See ASSIGNEE). 

of assignee not to exceed five per cent on the cash proceeds in the 
absence of agreements, 62. 

RESERVED DIVIDBlIDs-(See CREDITORS, DIVIDElIDS). 
RESIDENCE-of creditors must be inserted in preliminary schedules, 18, 

80. 
of official assignee chosen by insolvent, must be "Within his district 

or county, 21. 
REvIEw-order of judge on appeal from award of assignee subject to, 97. 

appeal from Court of, 97. 
RIIVOCATORY ACTIOlI-to recover back property fraudulently disposed of 

115. 
to be instituted before ordinary tribunals, 115. 
by whom, and against whom, may be invoked, 115, 116. 
assignee may briug it, 116. 
limited by thirty years, 116. 

RULE-nne clear day's notice of, sufficient, 102. 
iJuw to be intituled, written, and signed, 187. 

RULK8 OF PRACTICE-dispensing with process verbal of se;zure,',discu"ed, 
49,50. 

by whom to be made in L. C., 104. 

SALARy-of public officer does not pass to assignee, 33. 
of clerks limited. (See CLERKS), 75. 

SALE-of personal estate, 61. 
of doubtful debts, 67. 
of lease, 68. 

of real estate, 68, 69, 
opposition to, 69, 
vendor's privilege limited, 76, 130. 
in contemplation of insolvency, void, 110. 

SCHEDuLE-for preliminary meeting, 18, 80. 
must be sworn to by insolvent, 80. 
may be corrected, 18, 80. 
in support of petitions to stay proceedings, 52. 

SECRETARy-may be appointed at preliminary meeting, 17, 
SECRETING-or about to secrete, an act of bankruptcy, 41. 
SECURITy-to be given by official assignees of Board of Trade, 53, 

to be given to creditors, if so required, 58. 
of assignee removed, to be enforced by his successor, 59. 
to be specified in claims, 66. 
if not held, to be stated so in claim, 66. 
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SECl:R1Ty-value of, to be specified by creditor, 66, 73. 
assignee may assume, under certain conditions, 73. 
in appeal, how given, 9S. 
gi,"en by way of payment, void, 110. 

SEIZURE-property exempt from, 31. 
Sh AIIATION DE BIENS-public notice of action of, against traders, 126. 

action brought at domicile of husband, 126. 
any creditor may intervene to examine debtor without costs, 126. 

may oppose judgment at his own risk, 126. 

SER\'AHs-(See CLERKS.) 
::iER,"ICE-of petitions, orders, rules, and warrants, valid in any part of 

the province, 102. 
1,y a bailiff or literate person, 103. 
must be between 8 a. m. and 7 p. m., 103. 

return of, what to contain, 103. 
bow established, 102, 103. 

SET-oFF-fraudulent, void, 111. 
SHERIFF-atta("hment to be directed to, 48. 

notice of attachment to be advertised by, 4S. 
to seize all estate and effects, wherever situate, 4S. 
may appoint messenger for that purpose, .4S. 
to makelreturn in general terms, 49. 
and without process verbal, 49, 50. 
10 pface property in hands of one of the assignees named by Board 

of Trade, 48. 
if there is none, shall appoint solvent person guardian, 48. 
sale of real estate by assignee has the same effect as sale by, 69. 

SITTl'GS OF JUDGE-shall be in room allotted for purpose, 186. 

shall commence at 11 a. m., IS6. 
order of business at, 186. 

SPECIFIC PURPosE-property held for, does not pass to assignee, 31. 
:"TATEYENTS-form and nu'Uber of, 80. 

::led at preliminary meeting and with petition to stay proceedings, 
IS, 52. 

STAY PROCEEDINGS-petition to, under a demand for forced assignment, 36 
J,etition to, under writ of attachment, 52. 

STOCKS IN BANKS, &c.-how disposed of, 66. 
STOPPAGE OF PAYMENT-(See PAYMENT). 
St::BP<ENA-insolvent may be examined on, 83. 

sen'ice of, in U. C., when issued in L. C., 171. 
St::PPLEMENTARY OATH-(SeP. OATH). 
S('RETY-On paying may rank, 72. 

not discharged by discharge of insolvent, 91. 
in appeal, 9S. . 
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SURPLu.-of estate to be paid over to insolvent after payment in full of 
capital and interest to creditors, 79. 

SL"SPENSION OF PROCEEDINGS-under a demand for forced assignment, 3; 
judge to preside, meeting for, under writ of attachment, 52. 
question to be submitted to creditors, 53. 
if decision be in the negative, to be in force for three months, 53. 
effect of, discussed, 53. 
if decision be in the affirmative, official assignee to be forthwith 

appoin ted, 53, 54. 
judge to decide all quest.ions as to amount of claim, 54. 

TARIFF OF FEES-by whom to be made, 104. 
in Lower Canada, 192. 
in Upper Canada, 195. 

T AXATION-J udge to tax costs, 74. 
of costs in L. C., 192. 

" in U. C., 195. 
TITLE-of Act, 8. 

of proceedings, 188. 
TRADERS-Act applies only to, in L. C., 8-11. 

what constitutes a trader, 8. 
aclual buying or selling, 8. 
a single act not sufficient, 8. 
those who have ceased to be, II. 
married women, minors, lunatics, 12. 
foreigners, 13. 
not liable to compulsory process unless for commercial debts in L. 

C., 45. 
TRADING COMPANIEs-within the Act, 121. 

domicile of, at chief place of business, 175. 
TRANSFER-in contemplation of insolvency, void, 110. 

of debt due by insolvent, void, in certain cases, 111. 
TRUsTEE-property held as, does not pass to assignee, 3l. 

debt due by, not affected by discharge, 9l. 
nor is computed in ascertaining required proportion, but may 

rank, 92. 
TUTOR-( See TRl·sTEE.) 

l:NDUE PREFERENCE-(See PREFERENCE, FRAUD.) 
CPPER CANADA-Act applies to all persons, 8, 139. 

form of deed of assignment, 141. 
duplicate of deed of assignment to be deposited, 141. 
deed executed in U. C. to have force in L. C. and vice !"ersd, 142. 

registrRtion of deed of assignment, 141, 142. 
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t:PPER CANADA-effects of assignment, 27 -33. 
forced assignmen t, 33-37. 
affidavit for compulsory process, US. 
sale of real estate, 151. 
<lebtor obtaining goods or money on credit, how dealt with, 163. 
confirmation of discharge, 165. 
annulling of discharge, 166. 
petition for discharge, 16'1. 
public notice, how advertised, lC~. 
meetings of creditors, how to be ad vertised, 169. 

appeal to single judge may be referred to full court, 160. 
notarial acts admissable, 171. 
records of, how proved in, 1 '11. 
judges to make rules of practice and tariff of fees, 1 '13. 

YENDOR'S PRIVILEGE-limited to the fifteen days after delivery of goods 
in cases of insol veney, 130, 131. 

YEXATIOUS DEMAND-(See DB.IIAND.) 
VOLe~TARY ASS\G~MENT-(See ASSIGNMENT.) 
\' OTEs-at preliminary meeting to be given on direct liabilities, and on 

indirect liabilities overdue, 21. 
on dispute at same meeting, bow taken, 19,20, 21. 
at subsequent meeting, can be taken only for tbe amount to be col­

located on the estate, '12, 73, 92, 93. 

YOUcBERs-must be produced by insolvent at preliminary meeting, if 
required, 18. 

W AGES-( See CLERKS, PUBLIC OFFICERS.) 
WARRANTS-how served, 171. 

\r ARRANTy-sale of doubtful debts made by assignee witbout, 67. (See 
DEBTS.) 

WITNEss-any person may be, touching estate of insolvent, 103. 
even tbe wife of the insolvent, 129. 

upon order of judge, witbout previous notice, 103. 
allowance to, 103. 

not bound to be sworn until expenses are paid, 103. 
may be punisbed for non-attendance, 103. 
commissions to examine, 103. 

'WRIT OF ATTACBMENT-( See ATTACBMENT.) 




