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PREFACE. 

The great increase in late years of actions of dower, 

and the difficulty in obtaining books and corrert infor

mation on the Law and Practice of Dower, experienced 

by country practitioners especially, induced the author 

to attempt this work. 

Well aware of its many difficulties, it is hoped never

theless that there will be some corresponding benefit to 

overbalance them, and at least that it may be said 

"lIe meant well who wrote this historie." 

In England the action of dower has become nearly 

effete, since the husband can now destroy his wife's 

claim to dower, even without her consent; a mere 

declaration by the husband in a dced that dower is 

barred being sufficient, without the wife's concurrence, 

to bar her claim. 

In Canada, howevilr, every effort has been made by 

the Legislature not only to perpetuate such an estate, 

but also to facilitate the recovery of dower with greater 

speed and eertainty than heretofore. 

Whether it would be better to endeavor to do away 

with this estate or not is not intended to be argued here_ 

All that is required is to discuss the law as it now 

stands, and the profession must judge the result as 

contained within. 



vi PREFACE. 

It is regretted that there are several very important 

cases now in the course of adjudication which may affect 

some of the positions assumed; but every endeavor has 

been made to collect together in an accessible shape 

every decision of importance in England and Canada, 

for the guidance and assistance of practitioners here; 

and it is hoped the effort may be found useful to those 

who, like the compiler, have not large libraries for ready 

reference. 

W. GEO. DRAPER. 

:KINGSTON, July 28th, 1863. 
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A 

TREATISE ON THE LA \V OF DOWER; 
WITH 

STATUTES, FORMS, PLEADIXGS, &e. 

CHAPTER I. 

DOWER. 

Dos in the Roman law was the portion given with Dower 

the woman at the time of her marriage. This in 
England was called maritagium. Among the Anglo
Saxons the dower consisted of goods, and there were 
DO footsteps of dower in lands until the Norman 
conquest. (a) 

The tenant in dower was so much favoured, that 
the maxim was" Favorabilia in lege sunt, vita, fiscus, 
dos, libertas." (b) 

Dower by the common law is defined to be an 
estate for life to which the wife is entitled, after the 
decease of her husband, in the third part of t~ lands 
and tenements of which her husband wfs A seised, 
either in deed or in law, at any time during the 
coverture, to have and to hold to her in severalty by 
metes and bounds for the term of her life, whether 
she has had issue by her husband or not, and provided 

(a) 2 Black. Com. 129. 
(b)lReading on Uses, 37; Bac. Tr. 331 ; Park on Dower, 2. 

B 



2 DOWER. 

Cbap. I. she be past the ab""e of nine years at the time of her 
Dow"r. 

husband's death. (a) 

A widow moreover is entitled to reside in her Jate 
husband's mansion for forty days after his death. 
This is called quarantine. It is provided by Magna 
Charta, " Vidua maneat in capitali messuagio mariti 
sui, per'lwulm;lillta dies, infra quos, assignetur ei 
dos SilO" (b), and be sustained with victuals there. 
(Jenk. cent. 7, ca. lG; Park on Dower, p. 250, note 
a.) If ejected during her quarantine, the widow 
might have her writ de 'l"urelttilla habenda (Gilb. 
Dow. ;r;~; Fitz. X B. 101); but if she marries 
within the forty days she loses her quarantine. (Co. 
Lit. 34 b. ;;~ b.) It 11as been made a question 
whet.her a woman staying in her husband's honse 
during her quarantine may defend the possession 
thereof with force. (Dy. lGl, a.) 

By thp. statute of Merton, :20 Hen. III., it was 
ordaincd that persons convicted of deforcing widows 
of their dower shonld pay in damages the value of 
the dower from the death of the husband up to the 
time of givin~ jud~ment for recovery thereof. (c) 
This was the origin of damagcs in dower, now limited 
however to six years by our statute. (C. S. V.C. ch. 
88, s. 18.) 

Dower was intendcd for the sustenance of the 
widow and the nurture and education of the children, 

(a) Lit. ch. 5, s. 36, tit. Dower; Fitz. N.B. 334, L. 

(/') \\" ood~son, vol. ::l, p. ::l3; Reeves' English Law, vol. 
], p. ~4:':; Buc. Abr. tit. Dower, p. l:l~. 

(c) Reeves, vol. 1, p. ::l6I. 



l)O~ER. 

and is paramount to the debts of the husband, even Doc;'e~~' I. 

owing to the Crown. (a) 
There were originally five kinds of dower, viz., 

dower by common law, dower by the custom, dower 
ad ostium ecclesilX, dower ex assensu patris, and 
dower de la pluis beale. (b) 

In Canada there is but one kind, viz .. dower by 
common law. There exist here no such customs as 
borough English, or gavelkind; and dower ad 
ostium ecclesilX and ex assenstt patris were abolished 
by statute (4 Will. IV. ch. 1, s. 15; C. S. V.C. ch. 
84, s. 3). Dower de la plztis beale, which arose out 
of the feudal tenures, expired naturally ages ago. (c) 

Widows also (by virtue of 4 Will. IV. ch. 1, ss. 
13,14, 15; C. S. V. C. ch. 84, ss. 1, :!) are entitled 
to dower out of equitable estates (d), and where the 
hueband had a right of entry; but in such case the 
dower must be sued for within the period during 
which such right of entry might be enforced. 

There are three requisites to consummate the right 
to dower, viz., marriage, seisin, and death of the 
husband. (e) The differences between this estate 
and tenancy by the curtesy are, firstly, that in curtesy 
tjIere must be issue born alive and during the life
time of the mother (f); secondly, in dower the 

(a) Co. on Lit. 31 a; 1 Roper on Hush. and Wife, 411 ; 
Williams on Real Property, 4th ed. 190; Fitz. N.B. 333, Q. 

(b) Lit. s. 51. 
(c) Woodeson's Laws of England, vol. :l, p. 23. 
(d) Craig v. Templeton, 8 Grant. Chy. R. 483; Leach v. 

Shaw, 8 Grant. Chy. R. 494. 
(e) Co. on Lit. 31 a; Kent's Com. vol. 4, p. 36. 
(f) Co. on Lit. 29 b; Bissett on Estates for Life, 40. 

3 
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Chap. I. 
Dower. 

DOWER. 

selsm may be either in deed or in law; thirdly, 
dower is an estate for life in the third part of the 
husband's estate, whereas curtesy is of the whole 
estate of the wife. 

If the husband be an alien the wife shall not be 
endowed, was the law of England when Lord Coke 
wrote, and is so still (a) ; but in Canada, the statute 
I:! Vic. ch. 197, s. 13, enacts that "Every alien 
shall have the same capacity to take, hold, possess, 
enjoy, claim, recover, convey, devise, impart, trans
mit real estate in all parts of this province, as natural 
born naturalized subjects of her Majesty, in the 
same parts thereof respectively," and thcrefore the 
widow of an alien may be endowed in Canada (b) ; 
more especially as by the same statute it is enacted 
that any woman married to a natural born British 
subject, or person naturalized, shall be deemed to be 
herself naturalized and have all the rights and privi
leges of a natural born British subject. (c) The 
alien, however, to entitle his widow to dower, must 
have possessed real estate on or after the twenty-third 
day of November, 1849. In New York, while the 

(a) Co. on Lit. 31 a. In England, a female alien becomes 
naturalized upon marriage to a natural born or naturalized 
subject (Imp. Act 7 & 8 Vic. ch. 66, s. 16); but this pro
vision does not apply retrospectively to a. case where a. 
woman has died before the passing of the act. (Count De 
WaH's case, 12 Jurist, 145; 6 Moo. P.C. 216.) Nor is she 
by the common law entitled to dower. (Dart Ven. & Purch. 
33 note b.) 

(b) jlal'cnport V. Val'clll'"rt, ; U.C. C.P. 401 ; Doe Rich
ardson v. Dickson, :2 O.S. :2U:3; Doe Macdonald v. Cleveland, 
6 O.S. 11;. 

(e) White v. Laing, 2 U. C. C. P. 186. 



DOWER. 

general rule is admitted that the alien widow even of Do<;'e~~' I. 

a natural born citizen is not entitled to dower, yet 
under the statute of 1802, the widows of aliens enti-
tled by law to hold real estate, are held to be 
dowable. (a) 

If the husband be attainted of treason, the wife 
shall not be endowed. (b) 

A divorce causa consanguinitatis, offinitatis aut 
frigiditatis which dissolves the vinculum matrimonii 
and makes the marriage void ab initio, bars the wiftl 
of dower (c); but if the divorce be not a vinculo 
matrimonii it will not bar the dower (d), and there
fore a divorce for adultery, which is only a divorce 
a mensa et thoro is no bar. (e) But by the statute 
West. 2, ch. 34, if a wife commits adultery and 
elopes she forfeits her dower, unless the husband is 
willingly reconciled to her and permits her to cohabit 
with him again, which, as Coke says, is compre
hended shortly in two hexameters. 

" Sponte virum mulier fugiens et adultera facta, 
Dote sua careat, nisi sponsi sponte retracta." (f) 

The wife of an owner of lands in fee, out of which 
she is dowable forfeits her right to dower by adul
tery, elopement, and remaining in a state of adultery, 

(a) Sutliffv. Forgey, 1 Cowen, 89; 8 ib. 713, s. c. ; N.Y. 
Revised Stat. vol. i. 740, s. 2; Kent's Com. vol. 4, p. 36. 

(b) Co. on Lit. 31 a; Stat. of West. 2, c. 34; Reeves' 
English Law, vol. 4, p. 477; Bac. Abr. tit. Dower. 

(c) Co. on Lit. 33 a; Cruise's Digest 1, p. 165. 
(d) Renington's case, Hob. 181. 
(e) Co. on Lit. 32 a. 
(f) Co. on Lit. 32 b. There is no Court in U. C. having 

power to grant a divorce of either kind. 

5 
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Chap. I. 
Dower. 

DOWER. 

without r~conciliation to her husband, the gist of the 
offence being the adultery (a); but a wife abandoned 
by her husband, and who subsequently was guilty of 
adultery, held not barred from dower. (b) 

(a) Woodward v. Dowse, 8 Jur. N.S. 413; Woodeson'B 
Laws of England, vol. 2. p. 24; Hetherington v. Graham, 6 
Bing. 135; Fitz. N.B. 334, H. 

(b) Graham et uz. v. Law, 6 U.C. C.P. 310. 
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CHAPTER II. 

MARRIAGE. 
Marriage must be between persons capable of con- Marriage 

tracting together and duly solemnized, and yet a 
marriage quoad dower will be valid, although con
tracted before the parties have arrived at the age of 
consent, and although the husband dies wit.hout 
having arrived at that age. ea) "Therefore if the 
wife be past the age of nine years at the time of the 
death of her husband, she shall be endowed, of what 
age soever her husband be, albeit he were but four 
years old;" aud further, says Lord Coke, "albeit 
consensus non concubitus facit matrimonium, and 
that a woman cannot con8ent before twelve, nor a 
man before fourteen, yet this inchoate and imperfect 
marriage (from the which either of the parties at the 
age of consent may disagree), after the death of the 
husband, shall give dower to the wife, and therefore 
it is accounted in law IC:Jitimum matrimonium quoad 
dutem." (b) 

The unsettled state of this country prior to the 
year 1 i92, the difficulties eneountered in travelling, 
the sp~rseness of the population, and the almost total 
absence of ministers of any denomination, caused 
great difficulties and obstacles to parties desirous of 
------------.--------~ 

(a) Park on Dower, 17. 
(6) Co. on Litt. 33 a; Bissett on Estates for Life, G9 i 

fark on Dower, 18. 
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Marriage. 

DOWER. 

being legally united. Many marriages were Bolem
nized by commanding officers, magistrates, surgeons, 
&c., which in law were illegal and invalid. 

A great many marriages were solemnized as above; 
and inasmuch as grave difficulties were likely to 
arise subsequently with regard to property and civil 
rights, the Legislature, in 1 iD3, passed a statute 
legalizing all such marriages, and declaring them to 
be good and valid in law, to all intents and purposes. 

By the statute 33 Geo. III. chap. 5, passed 9th 
July, liD3, it was recited that, "Whereas many 
marriages have been contracted in this province at a 
time when it was impossible to observe the forms 
prescribed by law for the solemnization thereof, by 
reason that there was no Protestant parson or min
ister, duly ordained, residing in any part of the said 
province, nor any consecnted Protestant church or 
chapel within the same; and whereas the parties 
having contracted such marriages, and their issue, 
may therefore be subjected to various disabilities; 
in order to quiet the minds of such persons, and to 
provide for the future solemnization of marriage 
within this province, Be 1t, c!:c., That the marriage 
and marriages of all persons, not being under any 
canonical disqualification to contract matrimony, that 
have been publicly contracted before any magistrate 
or commanding officer of a post, or adjutant or sur
geon of a regiment, acting as chaplain, or any other 
person in any public office or employment, before 
the passing of this act, shall be confirmed and con
sidered to all intents and purposes as good and valid 
in law j and that the parties who have contracted 



DOWER. 

such marriage, and the issue thereof, may become MCh~p. II. 
arnsge. 

severally entitled to all the rights and benefits, and 
subject to all the obligations arising from marriage 
and consangninity, in as fnll and ample a manner as 
if the said marriages had respectively been solem-
nized according to law." 

This marriage might be certified by any magistrate 
of the district, and recorded in the office of the Clerk 
of the Peace, in a regi~ter; and an attested copy 
of such register was sufficient evidence of such mar
riage. 

Justices of the Peace were also authorized to 
marry people under this act; bnt as soon as there 
were five Parsons doing duty in anyone district, then 
the authority of the J nstices ceased; a penalty was 
imposed for performing the ceremony, and the mar
riage declared void. 

The statute 38 Gco. III. ch. 4, authorised minis
ters of the Church of Scotland, or Lutherans, or 
Calvinists, to celebrate matrimony between any two 
persons, not legally disqualified to contract marriage, 
and one of whom shall have been a member of his 
congregation for six months previously. This act 
was passed in ] 798. A certificate as above might 
be filed with the Clerk of the Peace, and would be 
sufficient evidence. 

The statute 59 Geo. III. ch. 15, extended the 
provisions of the 33 Geo. III., and directed how 
parties might preserve the evidence of their marriage 
and birth of their children. This act passed in ]8]8. 

The statute 11 Geo. IV. ch. 36, assented to 2nd 
March, 1831, declared, "That the marriage or mar~ 

9 
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Chop. II. 
Marriage. 

DOWER. 

riages of all persons, not being under any canonical 
disqualification to contract matrimony, that have 
been publicly contracted in this province before any 
justice of the peace, magistrate, or commanding 
officer of a post, or before any minister or clergyman, 
before the passing of this act, shall be and are hereby 
confirmed, and shall be considered good and valid in 
law; and the parties to such marriages, and the 
issue thereof, shall be entitled to all the rights and 
subject to all the obligations resulting from marriage 
and consanguinity," any law to the contrary notwith
standing; and section two points out the method of 
preserving the evidence ?f such marriages. 

Section 3 authorized ministers of the Church of 
Scotland, Lutherans, Presbyterians, Congregation
alists, Baptists, Independents, Methodists, Meno
nists. Tunkers or ')Iuravians, to celebrate marriage 
between any two persons, not legally disqualified to 
contract matrimony; and section 6 points out the 
mode of preserving the evidence of such marriage in 
the Clerk of the Peace's office. 

From the foregoing, it will appear that evidence 
of marriage in the shape of certificates was always 
to be sought for in the office of the Clerk of the 
Peace; but by the 20 Yic. chap. 66, passed 10th 
June, lS;ji, it was enacted that, after 1st January, 
1858, returns of marriages are to be made to the 
Hegistrar of the county in which such marriage shall 
have taken place; and therefore, since that date, 
evidences of marriages must be sought for in the 
Registrar's office, and his certificate is sufficient 
evidence, as will be meutioned hereafter. 
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In the above mentioned acts, the phrases" canon- MCh~P. II. 
arrlage. 

ical disqualification" and "legal disqualification" 
occur. Persons" canonically disqualified" are, it is 
apprehended, "legally disqualified ;" but persons 
may be "legally" and yet not" canonically" disqua
lified. A canonical disqualification refers to mar
riages between parties of the kindred or affinity 
forbidden by the canons of the .church. A legal dis
qualification refers to bigamy, infancy, force, fraud, 
idiocy, &c. There has never been, it is believed, 
any decision on these points in Canada, though 
doubtless they will some day form the subject of 
legal discussion, and may even arise in an action of 
dower. (a) 
. It is presumed the law would be held to be the 
same here as in England, and therefore that marriage 
with a deceased wife's sister would be held invalid. 
The statutes of Hen. VIII. and the Marriage Act 
(26 Geo. II.) (b), declaring such marriage invalid 
in England, were made the law of Upper Canada, 
along with all other laws regulating property and 
civil rights, on 15th October, 1792, and are, it is 
submitted, still in force. 

Since writing the above, curious enough, a deci
sion in a dower suit has been given by Vice Chan
cellor Esten, in the case of Hodgins v. McNeil et al. 
The effect of the judgment is that a marriage with a 
deceased wife's sister is unlawful and void, and may 

(a) Grant v. G. W. R. Co., 7 U.~. C .. P. 4:;~. As to !he 
applicability of the law of England 10 thiS country toUChlOg 
marriage, vide Queen v. Roblin, 21 U.C. Q n.R. 3G2. 

(6) Reg. v. Ohadwick, 11 Q.B. 2;~8; 28 Hen. VIII. c. 16; 
32 Hen. VIII. c. 38; 26 Geo. II. c. 33. 
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Chap. II. 
Ma.rriage. 

DOWER. 

be annulled ').t any time by sentence of an ecclesias
tical court, during the lifetime of the parties. But 
the death of either of the parties makes the marriage 
valid, that is, makes that lawful which was before 
unlawful, and legitimizes the offspring. Qurere, 
could a man married to his deceased wife's sister be 
convicted of bigamy if, living the sister, he married 
again; and supposing the husband dead, living the 
two wives, which of them would be entitled to 
dower? 

The case of Brool" v. Brool.; (a) decided, on appeal 
to the House of Lords, that marriage with a deceased 
wife's sister, even though celebrated in a foreign 
country where such marriages are held to be lega~ 
are illegal in England, and consequently it is pre
sumed they are illegal here. This case contains a 
very learned exposition of the law on this point, and 
of the rules which govern the law of marriage; and 
since we live so near to a foreign country, it may not 
be out of the way to give one of the rules determined 
therein relating to marriages in foreign countries. 
"Although the lex loci contractus quoad solemni
tates determines the validity of the contract of mar
riage, the question whether the parties may enter 
into such contract must depend upon the lex domi
cilii." 

The rule that a marriage which is good in the 
country where it is celebrated is good everywhere, is 
subject to the qualification that the marriage must 
not be one prohibited by the country to which the 

(a) 7 Jur. N. S. 422; also see Fenton v. Livingstone, 5 
Jur. N.S. 1183. 
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parties belong (a), and therefore a marriage in the Ch~p.II. 
. MarrIage. 

Umted States between parties domiciled in Canada, 
who cannot contract marriage here, would be held 
void and illegal by our Courts. The presumption of 
law is against the intention to abandon the domicile 
of origin. Every man's domicile of origin must be 
presumed to continue until he has acquired another 
sole domicile by actual residence, with the intention 
of abandoning his domicile of origin. This change 
must be animo et facto. (Au. Gen. v. Rowe, 31 Law 
J. Ex. 314; 6 L. T. N.S. 438.) 

It is decided that British subjects, resident in a 
British settlement abroad, are governed with res
pect to marriage by the law which existed here 
before the Marriage Act CA. D. 1753), viz., the 
canon law. Thereforc, where two British subjects, 
being :{>rotestants, were married at Madras by a 
Portuguese Roman Catholic priest, according to the 
Catholic form, in the Portuguese language, in a 
private room, and the ceremony was followed by 
cohabitation, Held that this was a valid marriage, 
though without a license from the Governor, which 
it is the custom at Madras to obtain. (Lautour 
v. Teesdale, 2 Marsh. 243; s. c. 8 Taunt. 830.) 
Evidence that British subjects in a foreign country, 
being desirous of intermarrying, went to a chapel for 
that purpose, where a service in the language of the 
country was read by a person habited like a priest, 

(a) Story on the Conflict of L[Lws, 84; Huberus de con
flictu legum, lib. i. tit. 3, s. 8; Compton v. Bearcrofl, Bull. 
N. P. 114; 2 Kent's Com. !J:l; Jidte v. Mette, 28 L. J. ; 
Prob. 117; Brook v. Brook, 7 Jur. N.S. 422. 



14 
Chap.IL 

Man·i.go. 

DOWER. 

and interpreted into English by the officiating clerk; 
which service the parties understood to be the mar
riage service of the Church of England, and they 
received a certificate of the marriage, which was 
afterwards lost, is sufficient whereon to found a 
presumption (nothing appearing to the contrary) 
that the marriage was duly celebrated according to 
the law of that country, particularly after eleven 
years' cohabitation as man and wife, till the period 
of the husband's death; and such British subjects 
being attached at the time to the British army on 
service in such foreign country, and having military 
possession of the place, it seems that such marriage 
solemnized by a priest in holy orders (of which this 
would be reasonable evidence) would be a good mar
riage by the law of Englund, as a marriage contract 
per verba de prrescnti before the Marriage Act; mar
riages beyond the sea being excepted out of that act; 
and it would make no difference if solemnized by a 
Roman Catholic priest. (Rex v. Brampton, 10 East. 
286.) 

By the Con. Stat. U. C. ch. 72 (20 Vic. ch. 66), 
passed 10th J nne, 1857, "The ministers and clergy
men of every church and religious denomination in 
Upper Canada, duly ordained or appointed accord
ing to the rights and ceremonies of the churches or 
denominations to which they respectively belong, 
and resident in Upper Canada, may by virtue of such 
ordination or appointment, and according to the rites 
and usages of such churches or denominations respec
tively, solemnize the ceremony of marriage between 
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any two persons, not under a legal disqualification to,.. Ch~p. n . 

.w.arnage. 
contract such marriage." 

It is here to be noted, that by this statute any 
clergyman or minister of any denomination may 
solemnize the marriage ceremony between any two 
persons not being legally disqualified. Now whether 
this would be construed to mean between any two 
persons of the same denomination as the clergyman, 
or whether the marriage of two members of the 
Church of Rome by a Tunker mini~ter would be 
valid, may be a question, but it looks very like it. 
By sec. ~, "Every such minister must have a license 
under the hand and seal of the Governor, or else 
banns must be proclaimed publicly three times in 
Bome church or chapel. By see. 3, marriage may be 
solemnized any where and at any time. By sec. 5, 
the minister shall keep a record of marriages, and 
make a yearly return thereof to the Registrar (Sec. 
7), who shall file and record the same; and in the 
absence or death of the witnesses to a marriage, the 
register, or a certified copy of it, shall be sufficient 
evidence of a marriage. (a) Sec. 11 renders valid 
" every marriage duly solemnized between members 
of the religious society of friends, commonly called 
Quakers (b), and the clerk or secretary must make 
the return. 

In Upper Canada, on the plea ofneunques accouple, 
evidence of cohabitation and rcputation of marriage 
will be sufficient in dower. It is not necessary to 

(a) Bain v. Jlason, 1 C. & P. 202. 

(b) As to marriages of Quakers in L. C. vide 23 Vic. c. 11. 
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prove the marriage by persons who were present at 
the ceremony. (a) Proof of marriage by reputation 
and cohabitation for 20 or 30 years is sufficient in 
ejectment, and if the presumption therefrom is to be 
rebutted, it must be by positive testimony. (b) In 
dower, cohabitation and reputation held sufficient 
presumption of a marriage to render unnecessary 
strict proof of a marriage solemnized C c); but a pre
sumption of marriage arising from reputation may be 
rebutted by proof that the woman formerly lived with 
another man, in such a manner as to raise the same 
presumption of marriage with him. The learned 
Judge held, in this case, that the presumptions were 
evidence as well for plaintiff as defendant, and the 
jury must decide. The plaintiff having put in a 
will, in which the testator spoke of H. as his wife, 
was not estopped from denying the marriage. Cd) 
Marriages contracted in Ireland, between members 
of the Church of England and Presbyterians, 
celebrated by ministers not belonging to the 
Church of England, are legalized by the Imperial 
Stat. 5 & 6 Vic. chap. 26, and such marriages cele
brated before that act was passed are legal marriages 
in this country. (e) A certificate of marriage by a 

Ca) Stoner v. Walton, Mich. Term, 5 Vic.; upheld in 
Phipps v. Moore, 5 U.C.R. 16. 

(b) Doe demo Breakey V. Breakey, 2 U.C.R. 349; Evans 
v. Morgan, 2 Cr. & J. 453; Leader V. Barry, 1 Esp. 353 ; 
Taylor on Evidence, 114, 371 ; Doe V. Fleming, 4 Bing. 266; 
R. v. Siockiand, Burr. S.C. 508; 1 W. Black, 367. 

(c) Graham et ux. v. La,,', 6 U.C. C.P. 310. 
(d) George V. Thoma~, 10 U.C. Q.B. 604. 
<e) Doe demo Breakey v. Breakey, 2 U. C. R.349. 
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magistrate, in the following form: "I do hereby 'IC~P. II . 
.11 Kl'flage. 

certify that I have this day married A. and B. accord-
ing to the Church of England," dated in 1801, with 
proof of cohabitation and reputation, but without 
proof of publicatiun of banns, [hId ~ufficient to 
establish the marriage again~t the evidence of coha
bitation and reputation of marriage with another 
person alive at the time of the second marriage; 
dcfects of form in such cases being cured by 11 Geo. 
IV. ch. 36. (a) Where a marriage has in fact been 
proved, evidence of reputation and cohabitation is 
not sufficient to establish a prior marriage. (b) In 
all cascs of voidable marriages, if the husband die 

. before the marriage be avoided, the wife will be 
entitled to dower. (c) Marriage may be proved by 
parol testimony, even though a memorandulll of it 
has bcen kept in a register which the law requires to 
be llCpt. (d) 

In some cases the contract of marriage is, in its 
own nature, a mere nullity, as for instance in the 
case of bigamy. "If a man seised of land, tene
ment, rent, &c., in fee, take a wife, and during the 
same marriage, he marrieth another wife, and the 
husband die leaving both wives, the latter wife shall 
not have dower; because the marriage between them 
was void. And if a woman take a husband, and 

(a) Doe demo Wheeler v. lIlcWiliiams, 2 U. C. R. 77. 
(b) Doe demo Wheeler v. lIlc Williams, 3 U. C. R. 105. 
(c) Parke on Dower, 21; Hodgins v. IIIcXeil, supra. 

(d) Ta.ylor on Evidence, 297; Evans V. JI/organ, 2 C. & 
J. 453; R. v. Allison, R. & R. 169; Reed v. Passer, Pea.. 
R 232; Roscoe's N. P. Ev. 2. 

c 
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living the same husband, she marrieth another hus
band, who is seised of land in fee, and the second 
husband die, she shall not have dower of his land, 
causa patel." (a) And see above as to marriage 
with a deceased wife's sister. 

In the cases of marriages in foreign countries, it 
appears to be adopted by the courts as a general 
principle, that, if solemnized according to the laws 
of the country where contracted, they shall be ac
knowledged here as legal marriages (b); and it was 
admitted by Lord Hardwicke in Roach v. Garvan, 
(c) that the sentence of a foreign court, having 
proper Jurisdiction, is conclusive evidence of mar
riage from the laws of nations in such cases Cd), as 
otherwise t.he rights of mankind would be very pre
carious and uncertain. The same doctrine has been 
laid down by Lord Mansfield in Robinson v. Bland, 
(e). But reasonable evidence of the celebration of 
the marriage, although without sentence would, it is 
apprehended, be sufficient in dower, where no CIr

cumstances appear to induce doubts whether the 
laws of the country were complied with. Cf) 

(a) Perk, sec. 304,305; Park on Dower, 15; Taylor on 
Ev., 904; Cro. Eliz., 858. 

(b) 2 Burr 1079; 2 Kent's Com. 9~; see also In ra 
Wright, 2 Jur. N. S. 465; Brooka v. Brooks, 7 Jur. N. S. 
4"" 

(e) 1 Ves. Sen. 15!J; Park on Dower, 21; Taylor on 
Ev., 1139. 

(d) Story on the Conflict of Laws, 84; 2 Kent's Com., 
92; Brooka v. Brooh, 7 Jur. N. S. 422. 

(e) 1 B1. 25!J; Park on Dower, 21. 

(f) Pllrk on Dower, 22. 
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'rhe plaintiff, in an action for crim. con., is bound .. Ch~p. n. 
aa.a.rnage. 

to prove a marriage valid in all respects, and it is 
not sufficient evidence on his part to show that he 
and his alleged w~fe went through a religious cere
mony with the bona fide intention of thereby con
tracting a valid marriage, and afterwards lived 
together as man and wife, in the belief that they had 
thereby contracted a valid marriage, if, in law, such 
marriage was not valid. 

A marriage between English subjects, celebrated 
according to the rites of the Church of England, but 
not in the presence of a priest in holy orders, is valid 
at the common law. Catherwood v. (jaslon, 13 
1\1. & W. 261; Regina v. Nillis, 10 Cea. & Fin. 
534; 7 Jur. 911, !JS:3; Rex v. Jlainzoarillg, 1 Dear. 
& B., C. C. R. 132, 139. 

Marriage is presumed between a Jew and a chris
tian woman upon the weight of evidence in the 
absence of direct proof of a ceremonial marriage. (a) 

Where in an action of dower the demandant relied 
upon evidence of cohabitation and reputation to 
prove the marriage said to have taken place in the 
United States, and failed, the court under the cir
cumstances of this case refused a new trial. (b) 

In England upon the plea of ne ungues accouple 
a writ goes to the bishop for his certificate of the 
marriage (c), except the marriage be celebrated 

(a) Goodman v. Goodman, 5 Jur. N. S. ~JO~; 28 L. J. 
Chan. 745. 

(b) 2 Street v. Dolsen. 14 U. C. Q. B. G:J7. 
(c) Sellon's Prac., vol. 2, p. ~07; Ros. on Real Ac

tions, 220. 
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out of England, in which case it must be tried by a 
jury (a). The issue has always to be tried by a 
jury in this country. 

The 24th Vic., chap. 46, enacts, "after reciting 
that doubts exist as to the validity of marriages con
tracted as thereinafter mentioned-I. The mar
ria::;es of all persons, not being under any canonical 
disqualification to contract matrimony, which mar· 
riages had been publicly contracted in Upper Canada, 
before any minister or ministers, who was or were, 
prior to the passing of the act of Upper Canada, 11 
Geo. IV., ehap. 36, allowed to solemnize matrimony, 
before having obtained, and without such minister 
having obtained, a license from the Quarter Ses
siuns under the said act, or a certificate from the 
Re~istrar of the said county, under the act of Canada, 
10 &; 11 Yie., ch. 18, are hereby declared to have 
been >alid, and shall be eonsidered as good and valid 
in law, and the parties to such marriages, and the 
issue thereof, shall be entitled to all the rights, and 
subject to all the obligations arising from such mar
riages, and the consanguinity resulting therefrom; 
any law or usage or custom to the contrary in any
wise notwithstanding. 

"2. In case either party to any such marriage has 
contracted a subsequent marriage before the passing 
of this act, this act shall not be construed to invali
date such subsequent marriage, but the validity 
thereof shall be determined as if this act had not 
been passed." 

(a) flderton v. Ilderton, 2 H. B. 145. 
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It is illegal in this country, as it was in England MCh~P' II. 
arrlage. 

before the :!G Geo. II., chap. 23, to marry by license 
where either of the parties is under twenty-one, with
out consent of parents or guardians; and the want 
of consent is a breach of the bond given on obtain
ing such license, conditioned that there is no lawful 
cause or impediment to hinder the marriage. Sem
ble, that the eleventh clause of the statute is not in 
force in this country, and that such a marriage is 
not void. (a) 

(a) Regina v. Roblin, 21 U. C. R. 2G2. 
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CHAPTER III. 

SEISIN. 

Seisin. The next important consideration is the rule re-
garding seisin. "The husband of the woman claim
ing a dower must have had seisin of the lands and 
tenements whereof dower is claimed, during the 
coverture." (a) 

By the C. S. U. C. ch. 84, s. 2, "when a hus
band hath been entitled to a right of entry or action 
in any land, and his widow would be entitled to 
dower out of the same if he had recovered possession 
thereof, she shall be entitled to dower out of the 
same although her husband did not recover posses
sion thereof; but such dower shall be sued for or 
obtained within the period during which such right 
of entry or action might be enforced." 

The husband must have had seisin of the land in 
severalty at some time during the marriage to entitle 
the wife to dower. Therefore in joint-tenancy the 
wife of the tenant dying first, is not entitled to 
dower; and if there be two joint-tenants in fee, and 
one makes a feoffment, the wife has no dower. (b) 
The maxim applicable is "Jus accrescendi prefertur 
oneribus." And the reason seems to be that the 

(a) Park on Dower, 24; Co. on Lit. 31a. 
(b) C? on Lit. 31 b; Williams on Real Property, 191; 

Stephen s Com., vol. 1, p. 316; llaskell v. Fraser, 12 C. 
P.383. 
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land never was in the husband's seisin, except as s~~· m. 
subject to the paramount claim of the survivor, and 
therefore there was no seisin out of which dower 
could arise. (a) In Ohio it is held that the "Jus 
accrescendi" does not exist to the exclusion of the 
right of dower in the widow of joint-tenant first 
dying (b), but the widow of a tenant in common is 
.entitled to dower. (c) It is sufficient that the hus-
band have a seisin in law, without being actually 
seised (d), and any period of time however short is 
sufficient to make such a seisin as dower will attach 
upon, but a transitory seisin for an instant when the 
same act that gives the estate to the husband, con-
veys it out of him, as in the case of a conusee of a 
fine, is not sufficient to give the wife dower. (e) 
Blackstone's reason for the wife's not being enti-
tled to dower in this case, is that "the land was 
merely in transitu and never rested in the husband, 
the grant and render being one continued act;" but 
he adds, as regards the time, "if the land abide 
in him for the interval of but a single moment, it 
seems that the wife shall be endowed thereof." (I) 
Broughton v. Randall, is in point. (g) A father 
was tenant for life, remainder to his son in tail, 

(a) Stephen's Com., vol. 1, p. 316. 
(b) Kent's Com., vol. 4, p. 360, note (e). 
(c) Bam v. Ham, I:! U. C. Q. B. 497. 
(d) Co. on Lit. 31a; C. S. U. U. ch. 84. 
(e) Co. on Lit. 31 b; Xash v. Preston, Cro. Car. 190; 

Sneyd v. Sneyd, 1 Atk. 442. 
(I) ~ Black. Com., 132; Park on Dower, 43. 
(g) Noy. 64; Cro. Eliz. 503; Park on Dower, 42; Sneyd 

v. Sneyd, 1 Atk. 441. 
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remainder to the right heirs of the father. Both 
father and son were attainted of felony, and executed 
at the same time, both being hanged in one cart, the 
son not having any issue of his body j and it being 
proved by witnesses t.hat the father moved his feet 
after the death of the son, it was found by verdict 
that the father was seised of an estate in fee of 
which his wife had right to be endowed, and the 
wife had judgment accordingly. 

In the United States this doctrine of transitory 
seisin not giving right to dower, is exemplified in 
the case where the husband takes a conveyance in 
fee, and at the same time mortgages the land back 
again to the grantor, or some third person, to secure 
the whole or part of the purchase money. Dower can
not be claimed as against rights uuder that mort
gage (a) j but upon foreclosure of the mortgage and 
sale of the property, the widow would be entitled to 
dower out of the balance, after deducting the mort
gage debt. 

The rule with regard to such transitory seisins, as 
decided in the States, woulcl appear to be that 
whenever the husband has a transitory seisin for 
the purpose of alienat 1011, then the wife shall not 
be endowed j but if the seisin though momentary is 
not for the purpose of alienation, and is not" rendered 
of such brief duration by the act or intention of the 
husband, then the wife shall be endowed j and the 
same rule is laid down in an English work. (b) 

However in eontraclistinction to the above law, it 

(a) Kent's Com., vol. iv., p. 39. 
(b) Bissett or. Estates for Life, 75 et seq. 
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has been held in our courts that where an estate was SCb~", III. 
eil5lD.~ 

conveyed to a vendee, and immediately mortgaged 
back again to the seller to secure payment of the 
purchase money, that the widow of the mortgagor 
was entitled to dower. (a) 

This decision has been confirmed on appeal by a 
majority of six judges to one, in Norton v. Smith, 
7 U. C. L. J. 263. Chief Justice Robinson being 
the dissentient in both cases. Esten, V. C., says 
"The cases which have occurred in England are 
cases where property has been conveyed to one for 
the uses of another-the effect of which under the 
statute of u~es is to convey the estate to the party 
for whose use it is conveyed to the person first 
Darned, who only acts as a conduit to convey it to 
the party intended, and in which first party there is 
only an instantaneous seisin, Dot entitling a widow 
to dower. But the case is different when the mort
gage and deed are one transaction. In that case 
the person is by the deed fully and perfectly seised 
of the estate until by his own act (not the act 
of attother) he parts with it by executing the 
mortgage. 

And Sir W. Blackstone says (b) "The seisin of 
the husband for a transitory instant only, when the 
same act which gives him the estate conveys it also 
out of him again (as where by a fine, land is granted 
to a man, and he immediately renders it back by the 
same fine~) such a seisin will not entitle the wife to 
dower, for the land was merely in transitu." It is 

(a) Potts v. Meyers, 14 U. C. Q. B. 499. 
(b) 2 Com. 131; Cruise's Digest, vol. i., p. 167. 

D 
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Chsp.II1. observable that the words are" same acft and th1~ 
Bel.in. 

appears to be the correct reading according to Mr. 
Park in his treatise on dower, pp. 43 et seq.; but 
again at p. 137 in speaking of dower of equities of 
redemption he says "The rule that a woman is not 
dowable of an equitable estate being once established, 
it follow~, as a necessary consequence, that if the 
husband makes a mOl'tgagein fee before marriage, 
the wife will DOt. be dowable of the equity of rcdemp .. 
tion. If indeed the money was paid on tbe day 
named in the condition, the estate would revest in 
the husband, and the wife become dowable; but no 
subsequent payment of the mortgage money by the 
husband will render her dowable, if he dies before a 
reconveyance of the legal estate." (a) It is sub· 
mitted in Potts v. llJeyers, and Smith v. Norton, 
that the deed and mortgage were both executed 
during coverture, though the question is not directly 
alluded to. The practice in Canada is to cause the 
wife to bar her dower in the mortgage. In England 
the husband can now bar his wife's dower by a decla
ration in the conveyance without her joining. 

It is clearly laid down in Bacon's abridgment that 
" The wife shall hold her dower discharged of judg
ments, recognizances, statutes, mortgages, or any 
other incumbrances made by the husband after mar
riage, because after his death her title, which is now 
consummate, has relation to the marriage and seisin 
of her husband, which were before the incumbrances. 
And in the margin it says, " The widow of a mort. 

(a) Dixon v. Saville, 1 Bro. C. C. 326; 2 Pow. 1\1ort. 
720; Park on Dower, 137; Crnise's Digest, vol. 1., p. 172. 
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gagor not barred of her dower if she did not join l!~::f.. m. 
in the mortgage. (a) 

A. conveyed land to B. in 1833, and on the same 
day took back a mortgage fur the whole purchase 
money. B. paid nothing for either principal or in
terest, and in 1840 reconveyed absolutely to A., the 
land being then vacant. B.'s wife did not join in 
eit.her mortgage or reconveyance, and eighteen years 
after B.'s death, broue;ht an action against C. who 
had purchased from A. soon after the reconveyance, 
and had erected valuable buildings. Held, that the 
seisin of the husband B. was complete, and that the 
widow was entitled to dower.-( Potts v. lIIeyers, 14 
U. C. Q. B. 499 affirmed.) Smith v. Norton, 7 U. 
C. L. J. 263; in Appeal, 20 U. C. Q. B. 213. In 
a declaration in dower there was no averment that 
the husband died seised and no damages claimed. 
Plea, "ne unques seide que dower." It appeared 
that a patent fur the land issued to one K., and a 
witness was called, who proved that he was one of 
the subscribing witnesses to K.'s will, but the will 
was not produced and no evidence of its contents 
given. It was proved, however, that B., the per
son from whom defendants purchased, derived title 
through P., who had held a bond for a deed from 
the patentee, and that P. before he sold to B., took 
a quit claim from 1\1. of all Ms interest in the land, 
executed by 1\1. only, in which it was stated that 
the land" was devised by will to the said 2\1. by K., 
the original grantee of the Crown." Held, that no 
estoppel arose upon this deed, and there was no 

(a) Bac. Abr. tit. Dower G., p. 144. 
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proof of seisin in l\f. ]'final~er v. Rawlcins, Minaj.:el' 
v. Ashe, ~O U.C. Q. B. R. ~O. W. C. died seised in 
fee of land, having devised the same to his wife for 
life, and after death to his son, the demandant's 
husband, in fee. The testator's widow, the devisee 
for life, died hefore the demandant's husband, and 
during her life his interest was sold under a fl. fa. 
lands, and conveyed to one J., who having recovered 
possession, sold to the tenant, who mortgaged back 
ogain to J., but continued in possession. It was not 
shewn whether all the mortgage money had been 
paid or not; but the time for payment of several of 
the instalments had not arrived. Held, that the 
demandant could not succeed, for the tenant was 
not tenant of the freehold, but the mortgagee; nor 
was the husband ever so seised as to entitle his 
widow to dower, for his 
sold during his lifetime. 
U. C. Q. B. 330. 

reversionary interest was 
Cumming v. Alguire, 12 

Under the plea of ne ungues seisie, possession by 
the husband is prima facie evidence of seisin, Lock
man v . .. Nesse, Easter Term, 7 W. IV.; but in a 
subsequent case it was held that the demandant 
could not be allowed to recover on mere evidence of 
possession by her husband without proving his title. 
Johnson et 11.1:. v . .JI.:Gill, 6 U. C. R. 194. 

In a cause of Harris v. Westerman, tried at 
Croydon assizes, before Mr. Justice Buller, it was 
contended that demandant ought to have shewn such 
an estate in her husband as she was dowable of to 
support the issue-(l'lea, ne ungues seisie and issue 
thereon.) Held, possession and receipt of rents 
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were prima facie evidence of a fee simple estate, s!l!Y:r.· III. 
and if the party in possession had only a particnlar 
estate, it was incumbent upon, and in the power of 
defendant to shew it. Wentworth's System of 
Pleading, Vol. X, p. 161. 

A. conveys, without consideration, to N. W. a lot 
of land, who takes it and remains in possession some 
years and leaves. A. subsequently conveys to T. ,V. 
for value the same land. Upon a plea of ne unques 
seisie que dower in an action fur dower by the widow 
of N. W. against T. W. Held, that the first 
deed being without consideration, was fraudulent as 
against the second, and that the claim for dower 
rested upon the seisin under it, was not sustaina
ble. (a) 

(a) Wilson v. Wilson, 8 U. U. C. P. 525. 



D •• thofthe 
HUBband. 

30 

CHAPTER IV. 

DEATH OF TIlE IlUSBAND. 

Upon the death of the husband the title of the 
wife becomes consummate, and her right to recover 
commences. 

Mr. Park lays it down that this question of the 
death of the husband is not triable by jury in a writ 
of dower, but by the Court per testes (a): and it has 
been said that, after the Court have given judgment 
upon the proofs, the matter shall never be brought 
in question again' upon better proofs, for this is in 
effect to attaint the Court, and impeach their 
credit. (0) By the C. S. U. C., ch. 31, s. 2, "All 
issues of fact now or hereafter joined in any action, 
real, personal or mixed, brought in any of her 
l\Iajesty's courts of justice within Upper Canada, 
and the assessment or inquiry of damages in any 
such action, the trial or assessment of which is not 
otherwise provided for, shall be tried and determined 
or assessed and inquired of by the unanimous verdict 
of twelve jurors, duly sworn, &c. The death of the 
husband being a question of fact, must be left to a 
jury in Canada, the same as any other issue of fact. 

As to the mode of proof, any direct evidence, such 
as attending his death bed or his funeral, &c., will 

(a) Park on Dower, 247; Thorn v. Rolf, Dy.185; !\Ioor, 14. 
(b) Hard, 127. 



DOWER. 31 

answer. Death will be presumed also in case of a D~:~~~ibe 
continued unexplained absence from home for seven Husband. 

years, and the non-receipt of intelligence concerning 
the party (a); but the jury may presume the faet of 
death in a shorter period than seven years if other 
circumstances concur: as if a party when last heard 
of was aged, or infirm, or ill (b), or had since been 
exposed to extraordinary peril as a storm and pro-
bable shipwreck. (c) The fact of the party being 
alive or dead at any particular period within, or at 
the end of the seven years. must be proved by the 
party asserting that fact. (d) 

Where a party who takes under a will has not 
been heard of fur seven years, the testator having 
died after three years had e1apEed, and advertise
ments, issued on the death of the testator, failing to 
produce any infurmation, such legatee must be pre
sumed to have survived the testator, and cannot be 
presumed to have died at any particular period during 
the seven years. (c) The law may presume death 
after seven years' absence, but not the time of the 
death. (I) 

In the case of Doe Hagerman v. Strollg et al. (g) 
it was proved that A. was last seen in this province 

(a) Tay. on Ev. 127, Hopewell v. De Pinna, 2 Camp. 113. 
(0) Rex v. Harbourne, 2 A. & E. 641; TI1Y. on Ev. 1:.!9. 
(c) Watson v. King, I Stllrk. 121; Roscoe on Ev 3:'1. 

(d) Doev. }{'P"'ln, 5 n. & .-\.J. 86; In Error, 2 ~I &1V.8G4. 
(e) Dunn v. Snowden, 11 W. R. 160; In re Tindall, 30 

BelLv.151. 

(J) ./Yepean v. Doe demo Knight, 2 :\1. &: W. 894. 
(g) 4 U. C. R. 510. 
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~:~nhe in December, 1827, and was never afterwards heard 
Husband. of. Afi. fa. against A.'s lands was placed in the 

Sheriff's hands on 13th July, 1833, te~ted 29th 
June, 1833. The heir of' A. brought ejectment 
against the purchaser u.nder the Sheriff's sale, and 
endeavoured to recover upon the ground that, after 
so many years (about 15) had elapsed over and above 
the seveu years, the law presumed A. to have been 
living since he was last heard of. The presumption 
that he did not die till the expiration of the seventh 
year, though there was no circumstance in evidence 
to shew that he died earlier, was at an end, and that 
it was incumbent on the purchaser at Sheriff's sale 
to shew that he did not in fact die till after the 
seventh year, and that the jury should be directed to 
find whether he did or did not die within the term 
of seven years. But, held, the proper direction to 
give the jury was, th~t at the end of seven years the 
fact of death was to be presumed and not sooner, 
unless there was some evidence affecting the proba
bility of life continuing as long, and also that it was 
incumbent on the heir or A., and not upon the pur
chaser under the fl. fa., to shew when A. died. 
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CHAPTER V. 

OF WHAT ESTATE A WO:\IAN IS DOWABLE. 

Dower attaches to all real hereditaments, whether Of what 
Estate .. 

corporeal or incorporeal, unless there is some special Wuman is 
Dowable. 

reason to the contrary, as of a manor, an advowson, 
rents, rent charge, rent seck, commons certain, in 
gross or appendant, piscary, a fair, a market, a quarry, 
a dove house, a mill. (ll) Perkins puts the follow-
ing ease: "If a rent is granted unto a man in fe-e, 
and the grantee accepts of' the grant and takes a wife, 
and at the day of the payment the tenant of the 
lands tenders the rent unto the husband, and he will 
not receive the same, but openly refuses the same 
and dies before any receipt of the rent by him, or by 
any other in his name, or for him, &c., and before 
any thing paid to him in the name of seisin of the 
rent, &c., yet the wife shall have dower of the 
rent." (b) 

Dower also is due of iron or other mines which 
have been wrought during coverture, but not of 
mines unopened at the death of the husband; and if 
the land assigned for dower contains an open mine, 
the tenant may work it for her own benefit, but it 

(a) Kent's Com. vol. 4, p. 40; Perk. 342, 345, 347; 
Co. on Lit. 32 a; Park on Dower, 112 et seq . 
. (b) Perkins, 8. 373. 
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would be waste in her to open and work a mine (a), 
and so of a coal oil wcll or a spring of water. (Rex 
v. Miller, Cowp. 619.) 

The Court of Common Pleas decided "That the 
widow was dowable of all her husband's mines of 
lead and coal, as well those which were in his own 
landed estates, as the mines and strata of lead or 
lead ore and coal in the lands of other persons, which 
had in fact been opened and wrought before his 
death, and wherein he had an estate of inheritanc~ 
during the coverture; and that her right to be en
dowed of them had no dependence on the subsequent 
continuance or discontinuance of working them, 
either by the husband in his lifetime or by those 
claiming under him since his death." (b) 

When the husband exchanges his lands for others, 
the widow may elect out of which lands she will be 
endowed; but she cannot have dower in both, 
although the husband was seised of both during the 
coverture (c), and note that the exchange must be 
proved in proper technical form and by deed. (d) 
A power to lease and manage his real estate, given 
by a testator to his trustees, does not by itself raise 

(a) Fitzberbert, N.n. 33::!c. If a bouse be accidentally 
burned down, it is not waste. 'Roscoe on Real Actions, 
121, 109. 

(b) Stoughton v. Leigl" 1 Taunt. 402; Kent's Com. vol. 
4, p. 41. It is presumed that dower wuuld attach to a coal 
oil well. 

(e) Bac. Abr. tit. Dower, p. 13i; Fitz. N.B. 149; Park. 
on Dower, 261 b; Co. on. Lit. 31 b; White v. Laing, 2 U.C. 
C.p. 180; NcCletlan et ux. v. Neggatt, i U.C. R. f>54. 

(d) Towsley v. Smith, 12 U.C.Q.ll. f>5f>; Stafford v. True
mall, i U.C. C.P. 41. 
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an implication of the testator's intention to exclude ofC:::fi v. 
his wife from dower, so as to compel her to elect. Estate a. 

Woman 18 

In determining the obligation of the widow to elect, Dowable. 

the Court will regard the intention of the testator 
apparent on the whole of the will. The amount of 
the provision made by the will is a material circum-
stance in indicating the testator's intention. (Wur-
button v. Wurbllttoll, 18 JUl'. 41.5.) This case was 
decided bV Sir J. Stuart, V. C., but the authority of 

. it is shaken by a decision in Appeal in Parker v. 
Sowerby, 18 Jur. 5:23, where it was held by Lord 
Cranworth, Sir J. L. Knight Bruce, L. J., and Sir 
G. J. Turner, L. J., that all that is necessary to raise 
a case of election is that there should appear on the 
face of the will an intention which would be frus
trated by the claim of dower; and IIall v. Hill, 1 
Dru. & W. 94, decided that such an intention was 
shown by the testator giving trustees a leasing power 
over his real estate. See also 0' IIara v. Ohe!Jne, 6 
Jo. &; Lat. 665; Gibson v. Gibson, 1 Dru. 4:2. See 
also an article in 1~ JUl'. part 2, p. 197, on the above 
case of Wal'button v. Wal'button, 10th June, 185-1. 

A testator directed all the rents and income of his 
estate to be divided between his widow and children, 
one share to each of the children and two to the 
widow, her heirs and assigns for ever, and proceeded 
as foIlows: "I hereby direct that each child, on 
attaining his or her majority, receive his or her share 
(after expenses of proper repairs are deducted), for 
his or her Bole use." Held that this gave the widow 
an absolute interest in all his estate, and that a sub
sequent devise over of her share, in the event of her 
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dying intestate, was repugnant and void, and that 
the children were entitled to the income only on 
attaining twenty-one. The will also directed" That 
no real estate be sold without the unanimous consent 
and direction of all my executors," and also gave 
them power to buy and sell, give and take titles in 
fee simple, in as full a manner as if he were living, 
and appointed his widow executrix, and F. and H. 
executors thereof. F. and H. renounced probate, 
and the widow alone proved the will. Held that the 
widow, under the devise mentioned, was put to elect 
whether she would take under the will or claim her 
dower. (Kerr v. Leishman, 8 Grant, Chy. R. 435.) 

A testator gave all his household furniture and 
effects in his house to his wife; a pecuniary legacy, 
debts, &c., to be paid out of the general personalty; 
all his real estates to be sold by auction; and then 
one half of the whole personalty and of the proceeds 
of the realty to his wife, and one-fourth to a nephew 
and one-fourth to a niece. Held that the widow was 
not bound to elect between her dower and the bene
fits given her by the will. A direction to sell realty 
contained in a will is not in itself alone inconsistent 
with the intention that the widow should have her 
dower, as a power to demise would be. (a) But 
where a will expressly declares that what is given to 
the widow is intended to be in lieu of dower, and 
where the widow accepts it, she is as much bound 
by her election in a court of law as in equity. (b) 
As to the time of election, where a testator made a 

(a) Bending v. Bending, 3 Kay & J. 5i; 3 Jur. N.S. 535. 
(b) Walton v. Ilill, 8 U.C. Q.B. 562. 
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provision for his widow expressly in lieu or satisfac- Chap. v. 
Of we at 

tion of any estate or interest to which she might be Estate a 
. •. Womani~ 

entitled as his widow, out of his real and personal Dowable. 

estate, and she enjoyed the provision in ignorance of 
her right to dower - Held that sixteen years after 
the testator's death she was entitled to elect. (Sop-
with v. Maughan, 30 Beav. ~35.) 

W. C. bequeathed to his wife, "upon condition of 
her making no claim upon the residue," an annuity 
for life; but if she made any claim upon the residue 
of his property, he bequeathed unto her no part of 
his property; the annuity was not to be paid; and 
he directed that property reverting to his estate, 
whether leasehold or copyhold, should as soon as the 
amount was obtained be immediately invested, and 
the interest to be received for the children of T. W. 
Helrl that the widow of the testator was entitled to 
dower and also to the annuity. (a) 

A widow cannot so far elect to take under a devise 
as to enter into possession of the whole property out 
of whieh she claims dower, and yet sue for her 
dower, when that was part of the property expressly 
devised to her in lieu of dower. (b) A widow dow
able out of her husband's lands, having elected to 
take an annuity given by the will in lieu of dower, 
the testator's estate being insufficient to pay the 
legacies in full. Held, she was entitled to priority 
over the other legatees. (c) If there be any valu-

(a) Wetherell v. Wetherell, 8 Jur. N.S. 814; Pickering v. 
Stamford, 3 Yes. 3:3l. 

(b) Walton v. Hill, 8 U.C.Q.B. 562. 
(c) Stahl8cmidt v. Lett, 1 Sm. & G. 421. 
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able consideration for a testamentary gift, such as the 
relinquishment of dower by a widow, such legacy 
will bc entitled to preference of payment over the 
other general legacies, which are mere bounties (a); 
but such a legacy has no priority whcre the testiltor 
leaves no real estate out of which the widow is 
dowable. eb) 

A widow is entitled to dower in lands purchased 
from the Crown by her deceased husband, and 
whereof he died possessed, although no patent issued 
therefor and the purchase money had not been all 
paid. She is also entitled to one·third of the rents 
and profits for six years before the commencement 
of the suit. (c) 

The wife of a mortgagee is not entitled to 
dower. (d) 

A widow was never allowed dower of a use; nor 
is she now entitled to dower out of a trust estate; 
and w~en an estate is conveyed to a man by way of 
mortgage, it is not subject to dower. ( e) 

A widow is not dowable of lands assigned to 
another in dower. The maxim is dos de dote peti 
non debet, but this maxim does not apply unless 

(a) Burridge v. Bradyll, 1 P.Wm. 127; Blowerv.Morrit, 
2 Ves. sen. 4:!O. 

(b) Aeey v. Simpson, 5 Benv. 35; Williams on Ex. 1169; 
Heath v. Dendy, 1 Russ. Chan. Ca. 543; vide also WiII. on 
Ex. 1 ::39 et seq. 

(c) Craig v. Templeton, 8 Grant, Chan. R. 483; 4 Will. 
4, ch. i. s. 44; Sug. on Vend. 133. 

(d) nam V. Ham. 12 U. C. Q. B. 497; but see ·Sug. on 
Vend. 337. .. The wife of a trustee in fee or a mortgagee 
in fee of a forfeited mortgage is at law entitled to dower." 

( e) Cruises Digest, vol. 1, p. 174. 
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dower be actually assigned. (a) If DO dower be Chap. v, 
" Of what 

assigncd, it does not take place. ~~;,~~: it 
" here a testator by will made a provision for his Dowable, 

wife, who was ·married to him before 1834, but did 
Dot declare that the provision was to be in bar of 
dower. Eeld that the wife was not dowable out of 
freeholds which the testator had devised to trustees, 
with a discretionary power of eale, and power to let 
from year to year in the mean time. ( b) 

By the C. S. U. C. ch. 84 (4 Will. IV. ch. 1), a 
widow is entitled to dower out of equitable estates: 
" When a husband dies beneficially entitled to an 
interest in any land which does not entitle his widow 
to dower out of the same at law, and such interest, 
whether wholly equitable or partly legal and partly 
equitable, is an estate of inheritance in possession, or 
(,qual to an estate of inheritance in possession (other 
than an estate in joint tenancy), then his widow 
shall be entitled in equity to dowt:r out of the same 
land." 

Under this statute, therefore, says Sir Edward 
Sugden (c), "dower attaches on an estate contracted 
for, unless it be otherwise provided by the husband, 
the purchaser. And dower attaches DOt only on 
equitable estates, but on estates partly legal and 
partly equitable, if the interest is equal to an estate 
of inheritance in possession. The common uses to 
bar dower, therefore, viz., a power of appointment, 

(a) Cruise, vol. 1. p. li4. 
(b) Taylor v. Linlci/. 5 Jur. N S. 701. 
(c) 2 Sug. on Vend. 224, 10th edit. j Bissett on EstatelJ 

for Life, 112. 
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ofC::~i v. with, in default of appointment,· a limitation to 
Estate,. a trustee for the owner's life, interposed between 
Woman is 
Dowable. limitations to him for life, and, in fee, would not 

prevent a woman from being entitled to dower 
under the act, so far as the estate remains undis
posed of by the husband, either by appointment 
or conveyance. The only que:;tion is, had he sub
stantially an estate of inheritance in possession r 
But the common form declares, that the object ot 
such limitation is to bar the wife of dower, and that 
declaration would effect that object, although the 
husband should die seised of the fee." 

E. H. devised to trustees her freehold premises 
situate at E., in trust, to receive the rents, and after 
providing for repairs, &c., and applying part of them 
towards the maintenance, &c., of F. S., to let the 
residue accumulate until F. S. should attain twenty
one years, and then to pay such accumulations to 
him; but if he should die under such age, without 
issue living at his decease, &c., then such accumula
tions should be applied for the benefit of the person 
to whom (and in the like manner rtnd form as) the 
premises were limited; and when F. S. should have 
attained twenty-one, then the trustees were to stand 
possessed of the premises in trust for him in fee; 
but if he should not leave any issue living at his 
decease, &c., then the premises were to be held in 
trust for A. S. in fee; and if she should not leave 
any issue, &c., then over. F. S. attained twenty
one, married E. S., and died intestate and without 
issue. Held that upon the death of F. S. without 
issue, A. S. took an equitable estate in fee, deter-
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minable in the event of her dyin!!: without issue: Chap. V. 
~ Of what 

Held also that E. S., the widow of F. S., was entitled Estate ... 
• Woman 18 

to dower notwithstanding that the executory devise Dowable. 

over took effect. (a) 
A person equitably entitled to lands (in this case 

a person who had not paid up his purchase money 
or obtained a con veyance) created a mortgage thereon, 
containing a power of sale in default of payment. 
The power of saIl! was not exercised until after the 
death of the mortgagor; afterwards the widow of 
the mortgagor filed a bill al!;ainst the purchaser for 
dower in the mortgaged premises. A demurrer thereto 
for want of equity was allowed; dower attaehing 
only to such equitable estates as the husband dies 
seised of; the sale when made having relation to the 
time of creating the power, and thereby overreach
ing the title to dower which had in the mean time 
attached. (b) 

In equity, bills are filed by dowresses to obtain 
their dower, but, to avoid objection to the jurisdic
tion, it is prudent also to pray a discovery of deeds 
or the like. (c) That was so in the case of Moor v. 
Blacle, Cas. Temp. Talbot, 126, and Lord Chancellor 
Talbot compelled the dil:lcovery and the assignment 
of dower. In the case of Curtis v. Curtis, 2 Bro. 
Ch. Ca. 620, where the title to the dower was denied, 
Lord Chancellor Bathurst ordered the bill to be 
retained, with liberty to the plaintiff to try her right 

(a) Smith v. S[fencer et al., 2 .Tur. N.S. 7i8. 
(b) Smith v. Smith, 3 U. C. Chan. R. 451. 
(c) As to discovery of deeds in posses8ion of tenant, vide 

(lomm. v. Parrott, 3 JUl'. N.S. lluO; 26 L. J. C. P. 279. 
. ~ 
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at law, and the widow having established her right 
at law, Lord Alvanley decreed her the relief prayed. 
In the case of Mundy v. JIlll/dy, 2 Vesey, jr., 129, 
Lord Loughboro lays down that if a legal title, such 
as dower, is controverted, it must be made out at law; 
but a court of equity will act in aid of the title. 

A widow filed her bill for dower against alieneea 
of her husband. In order to make out her title to 
dower, she was obliged to give in evidence a deed by 
which the estate had been conveyed to the person 
from whom her husband claimed. This deed con
tained a recital that the legal estate was outstanding 
in trustees. She also gave in evidence certain orders 
of the Court of Chancery, to shew that such recital 
was mistaken. IIeld that she was entitled to a refe
rence to ascertain the lands of which she was 
dowable. (a) 

A widow having again married, she and her hus
band verbally agreed with the devisees, that she and 
her husband should enjoy a certain portion of the 
estate during her life in respect of her interest 
therein. IIeld that this was binding on all parties 
interested, as being an agreement not within the 
Statute of Frauds; and the Court restrained the 
purchaser of portions of the estate from disturbing 
the doweress and her husband during her lifetime. (b) 

(a) Kernaghan v. McKally, 11 Ir. Chan. R. 62, A. C. 
(b) Leach v. Shaw, 8 Grant Chy R. 494. 
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HOW DOWER MAY BE BARRED OR DEFEATED. 

By the C. S. U. C., chap. 84, ss. 4, 5, 6, 7, 8, 9 H~·b~!!~ 
and 10, dower may be barred by a married woman, ~.':!..~eor 
firstly (sec. 4) by joining in a deed or conveyance of defeated. 

lands in Upper Canada with her husband in which 
deed a release of dower is contained. By sec. 5 a 
married woman may also bar her dower in any lands 
or hereditaments by executing either alone or jointly 
with other persons a deed or conveyance to which 
her husband is not a party, containing a release of 
such dower. Sec. 6 requires a married woman bar-
ring her dower by deed or conveyance to which her 
husband is not a party, to be examined touching her 
conscnt to be barred by one of the judges of the 
superior courts in Upper Canada, or the judge of 
the county court or chairman or presiding magis-
trate of the quarter sessions, or two justices of the 
peace for the county in which she resides or hap-
pens to be. Sec. 7 gives the form of the certificate. 
Sec. 8 directs that a married woman being within 
the United Kingdom of Great Britain and Ireland, 
or any of her Majesty's colonies, or the United 
States, and there barring her dower by any deed or 
conveyance to which her husband is not a party, 
shall be examined, as mentioned before, by the 
mayor or chief magistrate of a city or town, if in 
the United Kingdom, or if in a colony or one of the 
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United States, by a judge of the' supreme court of 
the colony or state, and if she gives such consent, 
and the same appears to the person so examining 
to be free and voluntary and not the effect of any 
coercion, then such person shall certify as above. 
Sec. 9 requires the certificate of a mayor or chief 
magistrate to be verified by the common seal of the 
city over which they preside, or under the seal of 
their office. And the certificate of a judge must be 
verified by the seal of the governor of the colony of 
which such person is judge. Sec. 10 en'acts that no 
deed of a married woman shall be effectual to bar 
her dower (if the husband be not a party) unless the 
directions mentioned above are complied with. 

By 24 Yic., ch. 40, s. 19, no action of dower can 
be brought in case the claimant joined in a deed to 
convey the land or release dower therein to a pur
chaser, though the acknowledgment required by law 
at the time may not have been had, or though any 
informality may have occurred in respect thereof. 
This was passed 18th May, 1861. Therefore since 
that date acknowledgments of bar of dower, as for
merly required, appear to be virtually abolished. 

Where a nominee of lands of the Crown, before 
letters patent issued, sold and com'eyed the lands, 
being then unmarried, and afterwards, being mar
ried, obtained a patent and made a new conveyance 
to the same party. Held, that his widow could not 
claim dower in the land as she was estopped by the 
deed made before the patent issued. (a) 

(a) AIeLean v. Laidlaw, 2 U. C. R. 222. 
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A sale and conveyance by the sheriff of lands sold Cbap. VL 
How Dower 

for taxes, durin!!: thc life time of the husband, under may b. 
'-' barred or 

the wild lands assessment act, destroys the right of defeated. 

the widow of the owner to dower (b); but dower is 

(b) Tomlin8on v. Hill, 5 Grant's Chy. R. 231 ; C. S. U. C., 
ch. 55, s. 150. The report of tbis case does not state the 
grounds of the decision. The sectiun of the assessment act 
is tbe 150tb, wbich enacts tbat a sheriff's deed sball have 
tbe effect of vesting the land in the purcbaser, or his heirs 
or assigns, or other legal representatives, in fee simple or 
otberwise, free and clear of all charge~ and incumbrances 
thereon, except, &c. The sale of land for taxes only, 
vests in the purcbaser a contingent estate which cannot be 
perfected until tbe expiration of a year from the date of 
the sale. And it is submitted that if the claim for dower 
was inchoate at the time of the conveyance hy the sheriff, 
it is no bar of dower. In Thornhill v. Jones, l:l U. C. Q. 
B. 231, and Dack v. Currie, 12 U. C. Q B. 334, it bas 
been determined that a claim for dower being only incho
ate at the time of the execution of tbe deeds, con,titutes 
no breach of a covenant for seisin. Lord Coke lays it 
down tbat .. Tenant in dower sball not be distrained for 
the debt dne to tbe king by tbe husband in his lifetime in 
the lands which she held in dower and other privileges 
sbe bath, of all which Ockham yields the reason Doli ,jus 
parcatur quia prremium pudoris est. Co. on Lit. 31a; 
Williams on Real Property, 4th Ed., p. 190; Cruise's Di
gest, vol. i., p. 1i7. Now if a debt due to the Crown can
not extinguish a claim to dower, a fortiori, a debt due to a 
municipality in the shape of taxes cannot extinguish it. 
In the United States the widow's right to dower is recog
nised under such circumstances. Mr. B1l1ckwell speaking 
in reference to this very point says "Independent of this 
statute, upon common law principles, she is not barred of 
her dower in such a case. By the common law and English 
statutes in aid of it, dower could only be barred by a 
divorce a vinculo, by eloping with an adulterer, by the 
Itttainder of her husband for treason, by detaining the title 
deeds from the heir, by jointure in satisfaction, by levying 
It fine or suffering a common recovery. "This doctrine 
has been recognized in this country, the court holding tbat 
her own voluntnry assent or misconduct wns neces~ary to 
bar her rigbt of dower, and that no laches of the husband 
could have any such effect. A contrary rule would be 
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not barred by the sale in execution of the hus
band's lands. (a) Dower will be barred if not sued 
for within twenty years after the death of the 
husband. (I)) 

Where a widow elects to take what is devised to 
her expressly in lieu of dower, she is as much bound 
by her election in a court of law as in equity (c); 
and if the husband have exchanged lands, and the 
widow elects to be endowed of the one, she is barred 
of her dower in the other. She cannot have dower 
in both. 

In an action for dower by T. H. and S. H., bis 
wife, in lands of the former husband of S. H., the 

manifestly unjust." Blackwell ou Tax Titles, p. 646 to 
G5U and note. Vide F. N. B. 150 and Cruise's Digest, 
vol. L, p. Iii; Gil. on Dower, 411 ; Park 0" Dower, 352 
et seq., where this question is discussed, and Chief Baron 
Gilbert assigns the correct distinction, which is that if the 
debt to the king be subsequent to the marriage, then the 
wife's dower being a contract for infeudation, at the very 
time of the marriagp-. and which binds the lands, the &9-

signment of dower overreaches the charges by debt of the 
king; for if the husband coulll not alien during the cover
ture so as to defeat the wife's infeudation, he could not 
make any other charges which would impeach it, and 
therefore the wife then may have a general prohibition, 
since the king's debt does not affect the lands; but if the 
king's deht was before the marriage then the contract for 
infeudation was subject to the burden of the king's debt. 
In Tomlinson v. Hill, it does not appear whether the taxes 
accrued due before or after the marriage, but the sale un
doubtedly took place during the lifetime of the husband, 
al)u consequently at a time when the wife's title was in
choate. In England a widow's freebench is not subject to 
deceased hUsband's debt. Spyer v. Hyatt, 1 JUl'. N. S. 315. 

(a) Walker v. Powers, Mich. Term, 4 Vic. 
(b) MeDonaldv. McIntosh, 8 U.C. Q.B. 338; German v. 

Groom, 6 U.C.R. 414; 24 Vic. chap. 40, s.18. 
(e) Walton v. Hill, 8 U.C. Q.B. 562. 
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defendant pleaded a release by S. H. after action HCbaPDo' VI. ow war 
brought, and an examination and certificate by two may be 

barred or 
justices of the peace according to the provisions ofd.f.ated. 
3 Will. IV., ch. 9, (C. S. U. C., ch. 840, s. 7,) 
Held, on demurrer, plea bad; for that statute is not 
applicable to thi~ case, but the examination and cer
tificate should have been such as are required by the 
37 Geo. III., ch. 7, or 50 Geo. III., ch. 10. And 
qurere whether a release, without the husband's con
currence, could in any case be effectual to bar the 
action. (a) This qurere was resolved in a case 
between the same parties, decided the next year, to 
the effect that a woman, under a second coverture, 
cannot, without her husband's concurrence, release 
her right to dower in lands of her first husband; 
and qurere whether she could release this right by a 
conveyance in accordance with the statutes for ena-
bling married women to alienate their real estatc. 

An action was brought in the names of husband 
and wife for dower claimed by the wife in the lands 
of her first husband. After action brought the wife 
executed a release to the defendant of her right, and 
went before a judge of a county court, and obtained 
a certificate of her examination and consen t accord
ing to the provisions of 50 Geo. IlL, ch. 10. Held, 
that such release was no bar to the action, being 
without the consent or concurrence of the husband, 
and not being a conveyance for any purpose contem
plated by the different statutes for barring dower. (b) 

(a) Howard v. Wilson, 9 U. C. Q. B. 450. 
(b) Howard v. Wilson, 10 U. C. Q. B. 186. 
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In another case the tenant pleaded amongst other 
things a release by demandant to one W., through 
whom the tenant claimed. At the trial it appeared 
that demandant's first husband conveyed the land in 
question with other land to W. as Trustee, to trans
fer it to l\,L, the husband's brother. After the hus
band's death, the brother allotted this land to de
mandant, and she, being married a 'second time to 
one McGill, sold it to the defendant, who paid her 
the purchase money and received a conveyance from 
W., executed at demandant's request. A release 
was produced, executed by demandant, describing 
herself as Bridget McGill, late widow of M., her 
first husband, to W., of all her dower" to the within 
mentioned land," datcd the same day as the first 
husband's deed to him; but it was not shewn that 
this release had been annexed to or endorsed on any 
other deed. Held, (affirming the case of Howard v. 
lJ ilsoll ,) that on these pleadings demandant must 

succeed, notwithstanding the apparent injustice of 
the case; for the release was void because the second 
husband did not join in it. (a) 

A release by second husband alone is no bar to 
the action. (ll) Attainder of treason is a bar to 
dower, (Bac. Abr. tit. Dower); and though the 
husband had been pardoned, yet the wife should not 
have dower; but of land purchased by the husband 
after the pardon, the wife shall be endowed. Park 
391; Bae. Abr. tit. Dower, p. 1~1; 5 & 6 Edw. 6, 

(a) .1lcGill v. Squire, 13 U. C. Q. 11. 550. 

(b) Law80n v. Montgomery, 10 U. C. Q B. 25&. 
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c.ll, s. 13. (a) If a woman be attainted of treason HCbaPD' VI. 
ow ower 

or felony, she will thereby lose her dower, but ifmay be 
barred or 

pardoned, she may then demand it, though her hlls- defeated. 

band should have aliened his land in the meantime: 
for when this impediment is removed, her capacity 
to be endowed is restored. Cruise's Digest, vol. i., 
p.185. 

A widow's title to dower before assignment, al
though not transferable at common law, may be the 
subject of sale and conveyance in equity. (b) And 
where a party agrees to eonvey property, he is bound 
to do so free of dower; or if the wife will n<!t bar 
her dower, then to convey subject thereto with an 
abatement in the purchase money. (c) 

By a 'llettl.ement made on the marriage of an adult 
female, it was declared that in consideration of the 
intended marriage, and "for providing a competent 
jointure and provision of maintenance" for the wife 
and issue of the marriage, the father of the husband 
had paid him £3,000; and that the husband had 
given a bond for the payment of £2,000 six: months 
after the marriage, to he settled on trusts for the 
benefit of himself, his wife, and the issue of tho 
marriage. During the coverture the husband bought 
certain lands, which he subsequently sold to a pur
chaser, from whose devisees the defendant purchased 
with notice of the settlement. The husband died 
without satisfying the bond. On a bill by the wife 

(a) Co. on Lit. 41a, 39:26. 
(6) Roae v. Simmerman, 3 Grant's Chy. R. 598. 
(c) Kendrew v. Sltewan, 4 Grant's Chy. R. 678; Van

norman v. BeaIJP~, () Grant's Chy. R. 599. 
F 
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for dower out of the lands so sold, Held, that her 
right was barred by the settlement, and that she had 
no lien on or right to resort to the lands for the 
satisfaction of the amount due on the bond. Dyke 
v. Rendall, 2 DeG. Mac. & G. 209; 16 Jur. 939; 
21 L. J. Chanco 905. If an adult lady contracts to 
accept any given thing in satisfaction of her dower, 
she must take that thing with all its faults and all 
its defects. Per Lord St. Leonard's Chan. 

A marriage settlement made provision for the wife 
out of real and personal estate, and declared that 
such provision was in lieu of dower or thirds. Held, 
that the widow was not only barred of her dower, 
but took no interest in her intestate husband's estate 
under the statute of distributions. (a) 

A. by marriage articles is bound to pay his wife, 
if she eurvives him, £1,500 in full of dower, thirds, 
custom of London, or otherwise out of his real and 
personal estate; A. dies intestate; this bars the wife 
of her share by the statute of distributions. (h) 

Where a will expressly declares that what is given 
to the widow is intended to be in lieu of dower, and 
where the widow accepts it, she is bound by her 
election whether at law or equity (c); but where a 
will devised an annuity to a wife" upon condition 
of her making no claim upon the residue;" Held, 

(a) Thompson V. Watts, 2 Johns & H. 291; 8 Jur. N. S. 
760; 6 L. T_ N. S. 817. 

(b) Davila v. Davil(1, 2 Vern. 724; Benson V. BeUa8is, 
1 Vern. 15; Blandy V. Widmore, 2 Vern. i09. 

(c) Walton V. Hill, 8 U. C. Q. B. 562. 
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sbe was entitled to the annuity and 
dower. (a) 

also to H~·¥io!;r 
may be 
barr~d or 

Adultery is a bar of dower; and even where a defeated. 

Woman departs from her husband's house in conse
quence of his cruelty, yet under 13 Ed. I., ch. 34, 
by adultery, without reconciliation, she forfeits her 
dower. (6) 

Alienage is a good bar of dower where the claim 
arose before the 23rd November, A.D. 1849, 12 
Vic., ch. 197, but since that period aliens have been' 
entitled to hold property with equal ril-(hts to British 
Bubjects (except as to voting), a privilege not ac
corded in Great Britain, where an alien can only 
hold lands for the benefit of the king. (c) 

In the State of New York no alien can purchase 
real estate until he has declared his intention to 
become a citizen of the United States. The follow
ing is the law: 

Sec. 24.-Revised Statute of New York, Part 2, 
Ch. 7, Art. n.-Any alien who has come, or may 
hereafter come, into the United States, may make a 
deposition or affidavit in writing, before any officer 
authorized to take the proof of deeds to be recorded, 
that he is a resident of, and intends always to reside 

(a) Wetherell v. Wetherell, 8 Jur. N. S. 814; Pickering 
v. Stamford, 3 Ves. 331. 

(h) Woodward v. Dowse, 10 C. n. N. S. 722; 8 Jur. 
N. S. 413. 

(c) A devise. of real estate to trustees in trust for an 
alien is not void, and the court will enf"rce the execution 
of the trusts for the henefit of the Crown. Barrow v. 
Wadkin, 3 .Jur. N. S. 679; also Ritt80n v. Stordy, 2 Jur. 
N. S. 410. 
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in the United States, and to become a citizen thereot, 
as soon as he can be naturalized, and that he has taken 
such incipient measures as the laws of the United 
States require to enable him to obtain naturalization, 
which shall be certified by such officer, and be filed 
and recorded by the secretary of state in a book to 
be kept by him for that purpose. And such cer· 
tificate, or a certified copy thereof, shall be evidence 
of the facts therein contained. 

Sec. 25.-Anyalien who shall file and make such 
deposition, shall thereupon be authorized and ena· 
bled to take and hold lands and real estate, of any 
kind whatsoever, to him, his heirs and assigns for. 
ever, and may during six years thereafter, sell, 
assign, mortgage, devise and dispose of the same in 
any manner as 11e might or could do if he were a 
native citizen of this state or of the United States, 
except that no such alien shall have power to lease 
or demise any real estate which he may take or 
hold by virtue of this provision, until he becomes 
naturalized. 

Sec. 26.-Such alien shall not be capable of taking 
or holding any lands or real estate, which may have 
descended or been devised or conveyed to him pre· 
viously to his having become such resident, and 
made such deposition or affirmation as aforesaid. 
Lalor on Real Estate, p. 32. 

Detinue of charters by the widow is a bar of dower 
in an action against the heir, but not against a 
stranger, but such detainer is no bar for more lands 
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than the charters contain, and if the widow be en- H~~at'o!!~ 
ciente, she may detain them for the infant. (a) l:'a::;:e~eor 

Bigamy is a good bar to dower also, and so is a defeated. 

divorce a vinculo matrimonii. 

(a) P&rk on Dower, 295,296; and see post Forms of 
Pleas. 
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CHAPTER VII. 

THE MEASURE OF DAMAGES IN DOWER. (a) 

The Measure Where the husband of a woman is seised of an 
i!~~'::;'·s estate of inheritance and dies, the wife shall have 

the third part of all the lands and tenements whereof 
he was seised at any time during the coverture to 
hold for the time of her natural life. (b) 

"A dowress," says Mr. Park (c), "having no 
right of entry till her dower is assigned. cannot, if 
an assignment is refused, maintain a possessory ac
tion." In England the legal remedy to enforce an 
assignment of dower, is by a writ of dower unde 
nihil habet, or by a writ of right of dower, upon 
which if she obtains judgment, dower is &ssigned 
and ejectment may then be brought. (d) But if 
either of these remedies is resorted to, the writ of 
dower ul1de nihil habet is much to be preferred, 
because by the statute of .Merton (e) the dowress 

(a) Sedgwick on the measure of Damages, p. 129 ee seq. 
(b) Black. Com. Book Ii., ch. 8, s. 4, 1~9. 

(c) Park on Dower, 283. 
(d) Doe il"ult v. Nutl, 2 C. & P. 430. A widow before 

assignment of dower has not such an interest in the land 
of which she is dowable. as to he irremovable from the 
p:.rish in which the land lies. Rex. v. Inhabitant8 oj North 
Weald, Bassett 2 B. & C. 724. But a widow's title to 

dower before assignment, although not transferable at 
common law, may be the subject of sale and conveyance 
in equity. Rose v. Simmerman, 3 Grant's Chy. R. 598. 

(e) Quod vidual qUal P08t mortem virorum 8uorum expel
lUlitur de dotibu8 auis, et dotes sua8 vel quarentenam 8uam 
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recovers damages for the non-aRsignment of her T~ari~.IJ~ 
dower. This act gives damages to widows who f!l£~~:~:· 
could not have their dower witlwltt plea. Lord 
Coke says, (lnst. 32 b.,) "It is necessary for the 
wife after the decease of her husband, as soon as 
she can to demand her dower, before good testi-
mony: for otherwise she may by her own default, 
lose the value after the decease of her husband, and 
ber damages for detaining of her dower; for if she 
bring a writ of dower against the heir, and the heir 
cometh into court upon the summons on the first 
day and plead that he has been always ready, and 
yet is to render dower, &c., if the wife hath not 
requested her dower, she shall lose the mesne value 
and her 'damages; but if she have requested her 
dower she may plead it, and issue may be thereupon 
taken. And the ease of Dobson v. Dobson, Ca. 
Temp. Hard. 19, and 2 Barnard K. B. 180, accords 
with that" The damages in these cases are accord-
ing to the value, not of the land but of the rent." 
Hall M. S. S. Co. Let. 32 note 5; and if the 
lands are leased for years before marriage, the wife 
will recover dower, not according to the value of the 
land, but according to the rents, and it follows that 
if the rent resened was nominal, no damnges, or 

habere non po.sunt sille placito, quod qll/cunque deforciavrrit 
eis dotes suas vel quaren/enam s/tam de tenementis de qutbus 
viri sui obierint sfi.ili _t ipsre !,idure postea per placitum recu
perave,illt si ipsi deforci de injusto deforciamenlo convicli fue
rint reddant ei,dem viduis damna sua scilicet valorem totius 
dotis fl. conlinqenti. de tempore morti. vtrO"um suorum usque 
ad diem quo ipare vidure per judicium Claire sci"inu III wall' in 
de recuperaverinl. 
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~!afI~:"~;e none but nominal damages, can be recovered. In 
!lfDamages the case of Hitchens v. Bitchens, (a) one S. H., in 
JD Dower. 

1679, devised that if his stock and credits abroad 
should not be sufficient for payment of his debts and 
legacies, that his exeeutions should pay the Bame 
out of the rents and profits of his real estate; and 
where debts and legacies were paid, devised his real 
estate to his son, G. H. in tail, with remainder over, 
and shortly afterwards died; the executors enter on 
the real estate. G. H. married the plaintiff Syl. 
vestra, and died in 1861, before the debts were paid 
and before he had any possession. In 1694 the 
plaintiff Sylvestra recovered her dower and £227 for 
damages. The damages were computed from the 
time of her husband's death, but the d'ebts and 
legacies were not paid until 1693; and it was held 
that as to the damages it was carried too far back, 
and that she ought to have had damages but from 
the time of debts paid and trusts performed. 

The statute 4 Wm. IV. c. 1., s. 44; c. S. u. c. 
ch, 88, s. 18, fixes the limit for which damages may 
be recovered at six years. " No arrears of dower 
nor any damages on account of such arrears, shall be 
recovered or obtained by any action or suit, for a 
longer period than six years next before the com· 
mencement of such action or suit." (b) In the 
state of New York the limit is the same, viz. six 

(a) I1itchens v, Hitchens, 2 Vern. 403; Prec. in Chy. 
133; Cruise's Digest, vol. i" p. 167; Park on Dower, 260 
,t seq, 

(b) Bamford v. BarTlford, 5 Has, 203; Dart. on Vend. 
263. 
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years, but Mr. Sedgwick says "Such damages are TY!"fie~;o 
not to be estimated however for the use of any per- i! ~~'::~~ 
manent improvements made after the death of the 
husband by his heirs or by other persons claiming 
title." (a) 

And now in Canada, by the statute 24 Vic. ch. 
40, the law is pretty much to the same effect. Sub
section 2, of sec. 5, relating to the duties of com
missioners appointed to layout and assign dower, 
reads as follows, "In making such measurement 
they shall take into view any permanent improve
ment made upon the lands, embraced in the said 
order by any guardian or minor, heir or other owner, 
since the death of the husband of such widow, or 
since the time that such lands came to be owned by 
any person or persons by the alienation of said hus
band, or by title derived through his, and, if prac
ticable, shall award such improvement within that 
part of the lands not allotted to such widow, and if 
not practicable so to award the same, they shall 
make a deduction from the lands allotted to such 
widow proportionate to the benefit she will derive 
from such part of the said improvements as shall be 
included in the portion assigned to her." From 
Mr. Sedgwick's work it appears that Chancellor Kent 
and Mr. Justice Story were divided in opinion as 
to the computation of damages in dower; but it is 
to be hoped there can be no doubt how it should be 
calculated in this country, as the law appears ex
plicit. This provision having only lately come into 

(a) Sedgwick on Damages, 131. 
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T~~~&~:'~;. force, there have as yet been no decisions upon the 
?fDam.geB subject. 
In Dower. . 

But section 17 of the same statute provides dis-
tinctly, "In estimating damages for detention of 
dower, nothing shall be allowed for the use of per
manent improvements made after the alienation by, 
or death of the husband of the claimant." In Smith 
v. Norton, (a) the rule as to damages was laid down 
as follows, "That the damages to which she (i. e. 
the widow) was entitled only from the time of de
mand made, should be calculated upon the average 
value of the land during that period irrespective of 
improvements made by tenant; and that the allow
ance to be paid to her, should be estimated upon a 
computation of one-third of the occupation value of 
the ground only without the buildings. (b) The 
measure of damages to which the dowress may be 
entitled, differs apparently in some particulars in an 
action against the hcir or against the feoffee of her 
husband. As against the heir she is entitled ac
cording to the value of the land at the time of the 
assignment of her dower, though the heir has im
proved the land by drainage, &c., or hath erected 
buildings. But. against the feoffee, it is said, dower 
shall be as it was in the seisin of the husband; for 
the heir is not bound to warrant, except according 
to the value as it was at the time of the feoffment, 
and so the widow would recover more against the 
feoffee than he would recover in value, which is 

(a) 7 U. C. L. J. 263; in appeal 20 U. C. Q. B. 213. 
(b) Co. Lit. 32 a; Rawle on Covenants, 333; Thompeon 1'. 

Morrow, I) Sergo & Ra.wl, 289. 



DOWER. 59 

not reasonable. (1 lnst. 32a. lb. note 193; Per T~·fI·e~;e 
Draper J. in Bishoprick v. Pearce U U. U. Q. ?fD.mages , , , m~~ 

B. 306.) Where the husband dies seised: semble, 
per Burns, J., that if this were suggested on the 
record, the tenant would be entitled to damages 
from the issuing of the writ and to costs also. 
(Ryclcman v. Ryclcman, 15 U. C. Q. B. 266.) 

In a declaration in dower, there was no averment 
that the husband died seised, and no damages were 
claimed-plea tout temps prist-the jury found for 
the plaintiff, and Is. damages. Held that the dam
ages must be struck out. Where nothing appears 
on the record to shew that a demand of dower was 
served: Semble, that the master cannot tax costs; 
Qurere, as to the proper mode of shewing that a 
service of demand was" made appear on the trial," 
so as to entitle the demandant to costs under 13 & 
H Vic. chap. 58, s. 5. (a) To a count in dower 
under the Statute of Merton, the tenant, pleaded 
tout temps prist, the demandant replied a demand 
and refusal to render dower, before the suing out of 
the writ; to which the tenant rejoined by a traverse 
of the demand. The issue having been found for 
the demandant. Held that she was entitled to dam
ages, to be computed from the decease of her 
husband. (b) A suggestion may be entered after 
final judgment that the landlord died seised of lands, 
and enquiry shall go concerning the damages since 

(a) Davi, v. McNab, Trio. Term, 4 & 5 Vic. ; IIumphries 
v. Barnett, 16 U. C. R. 4G8: Street v. Rowe, 8 C. P. 213 ; 
Anderson v. Marriott, 2 U.C. L.J. 198. 

(b) Watson v. Wat,on, 10 C. B. 3. 
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Tb
CbnPl· VII. the death, although the tenant be the alienee of the 

e- JJ eBBure 
ofDamageB heir. (a) After judgment of seisin in dower on a 
in Dowl'r. 

writ of enquiry, the mesne value of the premises, 
between the death of the husband and the obtaining 
judgment, should be assessed. Demandant may 
also assess as damages her taxable costs in obtaining 
judgment of seisin, executing the writ of hab.jac. 
seisinam, and her necessary travelling expenses in. 
curred in prosecuting her suit. (b) The demandant's 
residence on the premises, in the family and at the 
expense of the heir at law, for part of the time be
tween the death of her husband and her recovering 
judgm<>nt, is not admissible in evidence as a set off 
to her damages for the detention, though proper to 
go to the jury in mitigation. (c) A writ of execu
tion for damages and costs in dower was set aside, 
damages being neither claimed in the declaration 
nor awarded in the judgment. (d) In dower, the 
demandant is entitled to damages only when her 
husband died seised. (e) But where the husband 
dies seised, unless the tenant pleads tout temps prist, 
the demandant may recover damages without setting 
forth or shewing a demand. (/) Where there was 
no suggestion on the record that the husband died 
seised, and tenant pleaded 1. That he is and always 

(a) Robinet v. Lewis, Dra. Rep. 392. 
(b) Robinet v. Lewis, Dro.. Rep. 260. 
(c) Ibid. 
(d) Davis T. J[cNab, Trin. Term, 4 & 5 Vic. 
ee) Jones v. Jones, 2 C. & J. 601; 2 Tyr. 531; Lockman 

v. Nesse, Eo.s. Term, i Will. IV.; Dayton v. Auld/o, Eas. 
Term, 4 Vic.; Walker v. Boulton, Mich. Term, 4 Vic. 

(I) Empey v. Loucks, 8 U.C. Q.B. 376. 
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has been ready to render dower; 2. Tout temps prist T?·fie:.~ 
and a tender of dower and refusal before action i!~~,::;.e. 
brought. Replication to first plea, praying judgment 
of demandant's dower to be assigned to her; to 
!lecond plea, a demand and refusal by tenant, the 
rejoinder to which was demurred to. Held that 
upon this record there could be no assessment of 
damages (a). In another case, the issue being 
whether there was a demand of dower to entitle 
demandant to damages, she proved an actual demand 
of the heir, who was an infant. Held, that dower was 
demandable of the heir, though under fourteen, and 
that the not assigning duwer, though the infant did 
not refuse to do it, but was prevented by his guar-
dian, was a refusal in law sufficient to entitle plaintiff 
to damages. (Corsellis v. (}orsellis, Hil. ::m & 30; 
Car. 2, C. B.; SelIons Prae. vol. 2, p. 210). 

(a) Hawkshaw v. Hodgins, 9 U.O. Q.B. 71. 
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CHAPTER VIII. 

OF ASSIGNMENT OF DOWER. 

U util the precise portion of land which the widow 
is to have for her dower is assigned to her, she can
not enter into it nor maintain a possessory action to 
recover it (a); and by the 24 Yic. ch. 40, B.1, 
" "Whenever a widow's right to dower shall have 
heen established in an action for that purpose," she 
may sue out a writ of assignment directed to the 
sheriff of the county where the lands lie; which 
writ is to be in the form hitherto in use in Upper 
Canada. (b) 

Unless therefore the parties can agree amongst 
themselves as to the widow's portion, resort must be 
had to the assistance of the sheriff; and now when 
even the right is admitted, the practice is altered by 
the 24 Yic. ch. 40, s. 1; but still the claimant must 
resort to the sheriff who appoints commissioners 
to measure the lands, take evidence, report to the 
sheriff, who reports to the court, and either party if 
dis~atisfied IDay appeal, and have it done all over 
again. 

If after the judgment in dower, the sheriff offer 
to give the demandant seisin of her third part, 

(a) Doe 11'1111 v. 11'1111, 2 C & P. 430; Rose v. Simmer
man, 3 Grant's Chy. R. 598; Co. on Lit. 37a. 

(b) Rule of Court, Feb. Hi, 1862. 
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ahewing in certain the parcels, although she refuse Cb
OC

8 P• ym 
........ A "slg-n· 

to receive it, yet ~he may enter at any time after, ~~~~r~f 
because the certainty appears. But she shall not 
have an alias hab. lac. seis. (a) 

If a sheriff make an improper or partial assign
ment of dower, a court of equity will grant relief, 
and order a new writ of seisin, and that the lands be 
divided into three parts, and to choose by lot (b); 
and in another case on a bill charging partiality and 
excess the court set aside the assignment. (c) 

Unless hindered Ly the peculiar circumstances of 
the property, or the nature of the tenancy therein, 
the widow has a right to have her dower aEsigned to 
her in severalty" by metes and bounds." Cd) 

And yet in some cases where the husband was 
sole seised, the wife shall not be endowed in sever
alty by metes and bounds. As for example if a man 
I!eised of lands in fee took a wife, and enfeoffed eight 
persons, a writ of dower was brought against these 
eight persons, and two confessed and the other six 
pleaded in bar and descend to issue, the demandant 
shall have judgment to recover the third part of 
two parts of the land, in eight parts to be divided; 
and after the issue being found for the demandant 
against the six, the demandant shall have judgment 
against them for the third part of six parts of the 

(0) Dy. 278 b.; Park on Dower, 339; Co. on Lit. note 
215, 34 b. 

(b) Baby v. Haby, 1 Vernon 218. 
(c) Sneyd v. Sneyd, 1 Atk. 44:!; Park on Dower, :!i:!. 
(d) Park on Dower, 251; Co. on Lit. 34 b .. The w~rdB 

in Cuke are .. openly doth declare the" qnantlty and.the 
certainty of the land." : 
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same lands, in eight parts to be divided. Where the 
husband was seised in common, there the wife can· 
not be endowed by metes and bounds. (a) 

If the sheriff doth not return "per metas et bun. 
das" it is ill, unless certain closes are assigned by 
name. (0) 

Of some property of the ·husband it is impossible 
to make an assignment by metes and bounds, because 
the nature of the thing itself is of such a quality 
that no division can be made of it, the widow there
fore must be endowed in a special manner. As ofa 
mill she may have the third tolldish, or she may be 
endowed of the entire mill every third month. (c) 
In an old case it was questioned whether a woman 
could be endowed of a quarry, because it eould not 
be divided by metes and bounds; and it was argued 
that it might be divided by the profits. (d) 

It has been held in Stoughton v. Leigh, that a. 
woman is dowable of iron and other mines (e); and 
the court in speaking of the mode of assignment by 
the sheriff, said "It was not absolutely necessary 
that he should assign to her any of the open mines 
themselves, or any portions of them. The third part 
in value which he should assign to her might con· 
sist wholly of lands set out by metes and bounds, 
and containing none of the open mines. Or he 
might include any of the open mines themselves in 

(a) Co. on Lit. 32 b., sec. 44. 
(b) Co. on Lit. 32 b., note 196. 
(c) Park on Dower, 113, 252; Gilb. on Uses, 371. 
(d) Thynn v. Thynn, Sty. 68; Park on Dower, 115. 
(e) 1 Ta.unton 402. 
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the assignment to the widow,' describing them speci- ~1~8~~_I. 
fically, if the particular lands in which they should mont of 

.. Dower. 
he should not also be assigned; but if those lands 
should be included in the assignment, the open 
mines within them, might, but were not necessarily 
to be so described, being part of the land itself 
which was assigned. Or the sheriff might divide 
the enjoyment of any of the particular mines as 
after mentioned," i. e. by directing separate alter
nate enjoyment for short periods. Mines, quarries, 
brick kilns, lime kilns, coal oil wells, &c., are not 
separate inheritances, but merely the mode of enjoy
ment of a man's own land; and whoever has the 
right to the soil, has a right to the profit of it; and 
it seems that although a third part of the profits 
only is assigned to the wife, she shall thereby have 
the freehold of a third part of the hereditament 
itself. (a) 

Mr. Park appears to think that in making an as
signment by the sheriff, the one third of the widow 
is to be ascertained by reference to a general esti
mate of the annual value, and this annual value is 
to be estimated as it was at the time of the death of 
the husband. 

By 24 Vic. ch. 40 if the owner of land acquiesces 
in an outstanding claim for dower, the commissioners 
must take into consideration any permanent improve
ments made by the tenant upon the lands since the 
death of the husband, or since the time of his alien
ation, and allot them to the tenant, or if this be im-

(a) Park on Dower, 253; F. N. B. 8, note (b) 149 (k). 
Q 
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practicable they must make a deduction from the 
widow's portion; and here is a clear distinction 
made between parties willing to grant the widow her 
rights, and those who resist them. In the first case 
the annual value is estimated as it was at the time of 
the alienation by the husband; and in the second 
as it was at the time of the death of the husband, 
though there does not appear to be much justice in 
the rule, more particularly in Canada, where adven
titious circumstances so frequently enhance the value 
of property three and fourfold in the space of a very 
few years. In the case of an exchange a widow is 
put to her election, and the sheriff must endow her 
of the land she chooses. In all cases where the 
dower is set out by agreement, the safest and most 
proper course is to have a written instrument de
scribing the lands by metes and bounds. 
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PRACTICE IX DOWER. 

Touching practice in an action of dower where Practice 1m 
Dower. 

tenant makes default, the proper course appears to 
be as follows: 

1st. Serve notice of demand on tenant. 

2nd. Serve declaration, with notice to plead. 

3rd. Search for plea and make affidavit of default, 
and sign interlocutory judgment. 

4th. File suggestion that demandant on, &c., had 
caused a demand in writing of her dower in the 
lands described in the declaration to be made of the 
tenant, more than one month and less than one year 
before the commencement of this suit, and that the 
tenant did not at any time offer to assign to the 
demandant her dower. 

5th. Endorse on suggestion a notice to the follow_ 
ing effect: "Take notice that you are to plead to 
the within suggestion within eight days, otherwise 
judgment." 

6th. Serve copy of suggestion, and make affidavit 
of service. 

7th. Make up judgment roll containing declara
tion, with an entry of nil dicit. The suggestion 
with an entry of nil dicit, and judgment that the 
demandant do recover her costs of slI-it against tenant, 
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according to the form of the statute, &c., which Baid 
costs amount to $ --, and that she have execution 
therefor. 

8th. Sue out ltab.fac. seis. and fi.fa. for costs. (a) 
Where infant tenants refuse to plead, the demandant 
should apply for an order nisi that unless the tenants 
plead within a given time, demandant may assign 
John Doe as their guardian. When the time granted 
has expired, make an affidavit of service and an 
affidavit that no plea has been filed, and apply to 
make the order absolute. (b) 

The following are the forms of the orders made: 

" Upon reading the affidavits and papers filed, I 
do order that unless the above named infant tenants 
shall plead in this cause by guardian within three 
days after service hereof, the demandant may assign 
John Doe for guardian of the infant tenants A. B. 
& C. D., and enter judgment thereon for default of 
a plea, and take all necessary proceedings in this 
cause in the ordinary way." 

Order absolute tAereon. 

,e Upon reading the order made in this cause on, 
&c., by &c., That unless, &c. (reciting order nisi), 
and upon reading the affidavit of service thereof, 
and an affidavit that no plea has been pleaded, I do 
order that the above named demandant may assign 
John Doe for guardian of the infant tenants A. B. 
& C. D., and enter judgment thereon for default of 

(a) Street v. Rowe, 8 U.C. C.P. 213. 
(6) Robinson v. Bl'1.nchard, 9 U.C. L.J. 23. 
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a plea, and take all necessary proceedings in the p:~r~.I~. 
eause in the ordinary way." (a) Dower. 

Hince 18 & l-! Vic. chap. 38, the nisi prius record 
in dower may be made up the same as in personal 
actions. (b) 

Security for costs may be obtained in an action of 
dower, on th<) ground that demandant is residcnt out 
of the province. (c) 

1'enant may plead to the whole declaration" ne 
ungues accouple" and "ne ungues seisie que dower," 
or "non tenure j" or he may plead the latter to part 
and the two former to the residue; but non tenllre 
to the whole cannot be pleaded with other pleas in 
bar. (d) 

Particulars of the premises cannot be obtained by 
the demandant .. (e) 

The C. L. P. Act applies to actions of dower. 
Defendant put in three pleas. 1. Denying the hus
band's seisin. ~. The marriage. 3. That before the 
action the demandant had assigned her right. Held 
that the first two pleas might be allowed together, 
but that the third must be struck out. (I) 

(a) Tha.t there mny be judgment by default, though the 
tenant be a.n infant, vide Cro. Jnc. III; Sellon's Prnc. vol. 
2, 208; Phelan v. Phelan, Dra. ltep. 386; Robinson v. Blan
chard, 9 U.C. L.J. 23. 

(b) Williams v. Rider, 1 Prac. Rep. 41. 
(e) Nolan v. Reid, 1 Prac. Rep. 264. 
(d) Nolan v. Reid, 1 Prac. Rep. 266. 
(e) Xulan v. Cherry, 1 Prac. Rep. '277. 

(I) Street v. Dolsen, 2 Prac. Rep. 306; vide C.L.P. Act, 
1856, BS. 130, 135, 182. 
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It is irregular in an action of dower to style the 
parties in the cause demandant and respondent, and 
affidavits so entitled cannot be read. (a) 

An action for dower may be maintained against a 
mortgagee in fee in possession. (b) 

Demandant in dower is not entitled under the 
C. L. P. Aet to an order to inspect the conveyance 
deed to her late hu~band, when the same is in the 
hands of a purchaser of the lands for value, and 
without notice that they were subject to dower, as in 
sueh a case no bill for a discovery could have been 
maintained before the C. L. P. Act. (c) 

An infant plaintiff or defendant is liable to 
costs. (d) 

The replication to a plea of alien ne need not lay 
a venue as to the place of birth within the allegiance, 
nor state of what parents or when the demandant 
was born, and is properly concluded to the country. 
Alien ne is a plea in bar. (e) 

The exact number of aeres of land of which dower 
is demanded is not material. (f) 

In an action of dower, judgment was given in 
favour of the tenant, in June, 1856. In August, 
the tenant died, and the entry of judgment was de· 
layed by the difficulty in procuring the affidavit of 

(a) Ferguson v. lIla lone, 1 U.C.R. 519. 
( b) Walker v. Boulton, Mich. Term, 7 Vic. 
(c) (Jomm v. Parrott, 3 Jur. N.S. 1150; 26 L.J.C.P. 279. 
(d) Phelan v. Phelan, Dra. Rep. 386, per Cur. 
(e) Robinet v. Lewis, Dra. Rep. 44. 
(f) Garrard v. Tuck, 8 C. B. 231; 13 JlJr. 871; 18 L.J. 

C.P.338. 
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disbursements, &c. The demandant brought another p~c~f~eIfn· 
action against the heirs of the tenant, for dower in Dower. 

the same land; and in April, 1857, an application 
was made to allow the judgment given in June to be 
entered nunc pro tunc. Held too late. (a) 

If the heir, being of full age, assign excessive 
dower, he has no remedy at law. If the sheriff 
assign excessive dower, the heir may have a. scire 
facias to obtain an assignment de novo i or if the 
heir under age assign excessive dower, he may have 
relief by writ of admeasurement of dower. (Slough. 
ton v. Leigh, 1 Taunt. 402.) 

(a) Stafford v. -Trueman, 2 U. C. Prac. R. 154. 
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COSTS. 

Costs. "In case it appears on the trial that a demand in 
writing had been made of the dower claimed from 
the tenant one month before action brought, and 
that the action was brought within a year from such 
dcmand, costs shall be allowed to the demandant, 
whether damages be recoverable or not, in the same 
manner as costs are allowed to a plaintiff or defend
ant in personal actions: but if it appears on the trial 
that the tenant offcred to assign the dower demanded 
before action brought, the demandant shall not re
cover costs." (13 & 14 Vic. ch. 58, s. 5.) 

In an action where a demand is averred in the 
declaration, and jndgment allowed to go by default, 
costs may be recovered. (Earl'is v. Morden, 17 U. 
C. Q. B. 278; Humphries v. Burnett, 16 U. C. R. 
465; Street v. Rowe, 8 C. P. 213; Anderson v. 
Marriott, 2 U. C. L. J. 198. In Rycl.man v. 
Rycl.:man, the defendant pleaded" tout temps prist." 
Replication, a demand and refusal. Rejoinder, de
nying the refusal. There was no suggestion that the 
husband died seised. The evidence shewed that the 
tenant had frequently offered the demandant her 
dower, and to leave it to two persons to stake out 
the land, but she declined, saying that she could 
not work the land, and would rather have compensa
tion, and no portion was in fact marked out. Held, 
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that the issue must be found for the tenant, as the Cbap X. 

husband did in fact die seised: semble, per Burns, Costs. 

J., that that should have been suggested on the 
record, and the demandant would then have been 
entitled to damages from the suing out of the writ, 
and consequently to costs. (3 U. C. L. J. 215 j 
15 U. C. Q. B. 266.) 

To an action of dower alleging a demand made 
pursuant to the statute, the tenants pleaded "tout 
temps prist." The demandant replied that she re
quested her dower more than one month, and less 
than one year before action, but that the tenants did 
not endow her, and that the judgment for the said 
damages and endowment shall wait till the said issue 
is tried. The tenants joined issue. The evidence 
proved a demand, and that the tenant said de
mandant might have dower but did nothing. Held, 
that an issue was sufficiently formed upon the record, 
and that upon the evidence the demandant was en
titled to a verdict and to costs. (Reid v. Foster et 
al., 19 U. C. Q. B. R. 298.) 

Security for costs may be obtained in an action of 
dower, on the ground that demandant is resident out 
of the province. (Nolan v. Reid, 1 Prac. Rep. 
26-1.) Draper, J., considered that the statute 13 & 
14 Vic. eh. 58, was not intended to interfere with 
any right to costs existing under the old practice, 
or to render necessary a demand in cases where the 
demandant would before have been entitled to costs 
without it. That the plea of "tout temps prist" 
admitted a right to damages from the commence
ment of the suit to the issuing, if not to the execu-
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tion of' the writ of enquiry, without any suggestion 
that the husband died seised. And that on these 
pleadings therefore the demandant might strictly 
have recovered such damage and consequently the 
costs: but as this was Dot insisted on, on the trial, 
and the verdict was just, he concurred in refusing 
to interfere. (Bis7wprick v. Pearce, 1~ U. C. Q. 
B. 306.) In the case of Quin v. lIfcKibbin, 12 U. 
C. Q. B. 3~3, there was no suggestion in the de
claration th:lt the husband died seised and no claim 
for damages. The tenant pleaded" tout tempsprist." 
Replication, a demand and refusal. Rejoinder, tak
ing issue on the refusal. It was proved that after 
demand served on the teD3nt, under 13 & 14 Vic. 
ch. 58, s. 5, he went to the demandant's attorney 
and said that he was ready and willing to assign 
dower whenever she would come for it, to which the 
attorney replied that the tenant must take his own 
course. The jury found for demandant and one 
shilling damages; and a rule having been obtained 
for a new trial: held, pel' Draper, J., and Burns, 
J., that· such rule should be discharged. Per 
Draper, .1., that by pleading "tout temps prillt" 
the tenant had admitted a right to damages at least 
from the beginning of the action, which would carry 
costs. Fa Burns, J., that the offer proved was in
sufficient, and in effect amounted to a refusal, and 
the demandant should therefore have costs; but that 
there could be no damages, as the husband wad 
not proved to have died seised. Robinson, C. J., 
dissenting, on the ground that the evidence shewed 
no such refusal as could do away with the effect of 
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the offer proved, and that the offer was sufficient Chap. X. 

under the statute to exempt the tenant from costs. Coats. 

The equitable right to dower entitles a widow to 
costs, if it is disputed by the party to whom the es
tate has been sold by the heir at law. (a) 

An infant plaintiff or defendant is liable to costs 
in dower. (b) 

By the 24 Vic. ch. 40, B. 13, "In all cases com
ing under sec. 1 of this act, the costs of proceeding 
hereunder shall follow the suit, and shall be recover
able by writ of fl. fa. from the goods and chattels or 
lands Qf the defendant in such suit: and in all other 
cases, all such costs shall be in the discretion of the 
court. or judge issuing the writ of assignment of 
dower; provided that in both classes of cases all 
costs in appeal shall be in the discretion of the court 
of appeals." 

Where a dower suit was not occasioned by any 
difficulty as to the assignment or mode of payment 
of the dower, but solely by the defendant not having 
admitted the title, till he put in his answer to her 
bill, she was allowed her costs up to the hearing. (c) 

(a) Smith v. Spencer e/ at., 2 Jur. N. S. 7i8. 
(b) Phelan v. Phelan, Dra. Rep. 386 per Cur. 
(c) Harri& v. Harris, 11 W. R. 62; 7 L. T. N. S. 41.1. 
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Plea-Tollt temps prist. 

Th:! t from the time of the death of the husband of 
Dower 

Forms. the demandant to the time of her, the demandant's, 
marriage with the plaintiff B., the tenant has always 
been, and still is, ready to render to the demandant, 
and since her marriage, to her and her now husband, 
her dower of and in the lands and premises, with the 
appurtenances, and rendereth the same here in court 
to the demandant. 

Replication. 

That the said tenant was not always ready to ren
der to the demandant from the time of the death of 
her said husband to the time of the demandant's 
marriage with the plaintiff B., and since her said 
marriage to her now husband, her dower of and in 
the lands and premises with the appurtenances in the 
declaration mentioned; and the demandant avers 
that after the demandant's marriage to her now hus
band, and more than one month and less than one 
year before the commencement of this suit, to wit., 
on, &c., she demanded froID the tenant her dower of 
and in the said lands and premises with the appur
tenances, but the said tenant did not render dower 
to the demandant, but wholly neglected and refused 
so to do, and this they are ready to verify; where-
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for she prays judgment of the court of her dower, FO=~ 
and also damages for the detention of the same. 

RrJoinder. 
That he did not refuse to render dower to the 

said demandant, as in the said replication alleged. 
(Bislwprick et ux. v. Pearce, n U. C. Q. B. 306; 
vide also Hawl.shaw v. Ilodyins, 11 U. C. Q. B. 71.) 

Alien, &c. 
That demandant is an alien born, and was not , 

nor has, at)lnY time become a subject of her Majesty 
by naturalization or otherwise, and that her husband 
was also an alien, born in foreign parts, and out of 
the allegiance of her Majesty the Queen, to wit., in 
the United States of America, and is not a subject 
of her Majesty by naturalization, denization, or 
otherwise; and the tenant avers that the said A. B., 
the husband of the said demandant, sold and con
veyed the said land to the tenant before the twenty
third day of November, A.D. 1849. 

Vide n Yic. ch. 197, which enables aliens to hold 
and enjoy property in this eountry with equal rights 
to Canadians, except that of voting: a liberal enact
ment, scarcely necessary for the eucouragement of 
settlers in the present advanced state of the countl'Y, 
-and perhaps more than doubtful in policy, con
sidering the unsettled state of public affairs among 
our neighbours. 

Form of postea for demandant as to part, and 
non-seisin as to residue. 

Afterwards, that is to say, on the day and at the 
place within containef}, before the Honourable --, 

77 
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Fo=er One of her Majesty's Justices of the Court of Queen's 
Bench or Common Pleas, assigned to take the assizes 
in and for the county of ---,:came as well the 
within demandant as the within named tenant by 
their respective attorneys within named. And the 
jurors of the jury, whereof mention is within made, 
being summoned also come, who to speak the truth 
of the several matters within contained bcing chosen: 
tried, and sworn as to the two messuages, two work
shops, and one garden, with the appurtenances, in 
the township of---, in the county of---, 
parcel of the tenements within specified, whereof, 
&c., upon their oath say, that the within A. B., late 
husband, &c., after the day when he married the said 
(demand/lilt) was seised of the said two messuages, 
two workshops, and one garden, parcel of the tene
ments within specified, whereof, &c., of such an es
tate whereof he could endow the said demandant; 
and as to the residue of the tenements within speci
fied, with the appurtenances, the jurors aforesaid, 
upon their oath aforesaid, say, that the withiu named 
A. B., late the husband, &c., neither on the day 
when he married the said demandant, nor ever after, 
was seised of the said tenements within' specified, 
with the appurtenances, whereof, &c., of such an 
estate as he could thereof endow the said demandant 
as the said C. D. (tenant) has within in pleading 
alleged. 

Form of Judgment thereon. 

Therefore it is considered that the said (demand
ant) do recover against thc said (tenant) her seisin 
of the said third part of the said two messuages, two 
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workshops, and one garden, with the appurtenances, po~:.~~r 
parcel of the tenements within specified, whereof, 
&c., to hold to her in severalty by metes and 
bounds; and also 5---, for her costs of suit: 
and the said (tenant) in mercy, &c., and hereupon 
the said (demandant) prays a writ of our lady the 
Queen to be directed to the sheriff of the county 
aforesaid, to cause her to have full seisin of the said 
third part of the said two messuages, two workshops, 
and one garden, with the appurtenances, parcel, &c., 
and also S ---, for her costs of suit; and it is 
granted to her accordingly. 

Forrn of postea where tenanf pT'>ads ne ullqlle, 

seisie, and Jurg find fo,· demandant, and assess 
dama!Jes. 

Afterwards, &c., --- say that A. B., husband 
of the said E. B., in the declaration ment.ioned, died 
seised of the land as in the said declaration men,. 
tioned; and the jurors aforesaid, upon their oath 
aforesaid, further say that the A. B. being as afore
said seised of the said estate, died so seised thereof 
six years before the comrnencemen t of the above 
suit; and that the said lands in the declaration men
tioned, are worth by the year, in alI issues besides 
reprises, £75; and they assess the damages of the 
said E. B., (demandant,) over and above her cost~ 
and charges by her about her suit in this behalf 
expended, at £ 
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FORMS OF PLEAS IN DOWER. 

1. Tout temps prist. 

That from the time of the death of the husband of 
the said demandant, he hath always been ready and 
is still ready to render to the demandant her dower 
of the said tenements and premises, with the appur
tenances in the declaration mentioned, and render
eth the same here in court to the said A. B. (de
mandant.) 

2. Tender and refusal to accept. 

That from the time of the death of the husband 
of the said A. B. (demandant) he hath always 
been ready to render to the said A. B. her dower of 
the said tenements and premises, with the appur
tenances in the deelaration mentioned, and that 
before the commencement of this suit, to wit. on, 
&c., he tendered and offered to the demandant her 
dower of and in the said lands and premises with the 
appurtenances, to receive which she wholly refused; 
and that he is still ready and willing to render to 
the demandant her dower of the said tenements, 
with the appurtenances, and rendereth the same here 
in court to the said A. B. 

3. Ne unques accouple. 

That the said A. B. (demandant) ought not to 
have her dower in this behalf as having been the 
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wife of the said (husbancl) deceased, because the Pl!~;'f: of 

said A. 13. never was accoupled to the said (hus- Dower. 

bancl) in lawful matrimony. 
The plea of ne unques accouple, which is the only 

plea whereby the lawfulness of a marriage ·can be 
put in issue, is only to be pleaded in a real action. 
Therefore the certificate of the ordinary is not neces
sary in any personal or mixcd action. (Sellon's 
Prac., vol. ~, p. 207; Salk 437 1 Lev. 41.) 

Replication thereto. 

That she ought not to be barred from having her 
dower aforesaid, because she says that Ishe, the said 
(demandant,) on the -- day of--- A.D., &c., 
was accoupled to the said (husband) deceased, in 
lawful matrimony, at ---, &c. (Wentworth's 
System of Pleading, vol. 10, p. 158; Williams v. 
Lee, and Williams v. Vansittart, 2 U. C. C. P. 175.) 

A replication to a plea of "ne unques accouple," 
alleging a marriage in Scotland, may conclude to 
the country; and in such replication it is not neces
sary to state that the marriage was had at any place 
in England by way of venue. (llderton v. llderton, 
2 H. B. U5.) 

4. Adultery. 

That the demandant in the life time of her late 
husband, and during her coverture with him, vol
untarily and of her own accord, left her husband, 
and from thence and until the time of his death vol
untarily and of her own accord lived away from him, 
and during her coverture with her said husband, 
continually and until the death of her said husband, 



82 

Forms or 
Pleas in 
Dower. 

DOWER. 

of her own accord and without the license or consent, 
and against the will of her husband, lived away from 
him in adultery, with one A. B. And the said ten· 
ant fur.ther avers that the said husband of the said 
demandant was not at any time after she left his 
house, or after she lived in adultery with the said 
A. B., voluntarily or in any manner reconciled to 
her. (IIetltel'il1!Jton v. Oraltam, 6 Bing. 135 j 
Woodward v. Dowse, 8 Jur. N. S. 413 j Bac. Abr. 
tit. Dower, p. 142. 

Replications to the plea of adultery. 

1. That she did not, during the lifetime of her 
husband, voluntarily elope from his house and live 
in adultery with said A. B. 

2. Recunciliation and condonation. (Roscoe on 
Real Actions, p. 224.) 

5. Alien nee. 
That the demandant is an alien, born in foreign 

parts, and out of the allegianee of our Jady the 
Queen, and within the allegiance, of a foreign state, 
to wit. the U IIi ted States of America, and is not a 
subject of our lady the Queen by naturalization, 
denization or otherwise. (Bac. Abr. tit. Dower, p. 
120; Robinct v. Lewis, Dra. Rep. 44.) 

Replication thereto. 

That she is a natural born subject of our lady the 
Queen, born in the allegiance of our lady the Queen, 
(as the case may be,) to wit. in the then province of 
Pennsylvania, and not an alien born in foreign parts, 
01' within the allegiance of a foreign state, as in the 
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said plea alleged. (Haskell v. Fraser, 12 U. C. C. PI!~:'fnBor 
P.383.) Dower. 

6. lI~on tenure. 

As to the lands and tenements mentioned in the 
said demand of the said A. B., (demandant,) and 
whereof, &c., he the said C. D. says that he cannot 
render to the said A. B. her dower thereof~ or any 
part thereof, because he says he is not, nor at the 
day of the filing the declaration of the said A. B., 
or any time since, has been tenant thereof, or of any 
part thereof, as of freehold; and this he is ready to 
verify: wherefore as to the said lands and tene
ment~ he prays judgment of the said writ, &c. 

NOTll:.-The same persons are liable in dower as before 
the passing of 13 & 14 Vic. ch. 58, and non tenure is there
fore still a. good defence. (Ilarris v. Stratton, 17 U. C. Q. 
B. 520.) 

7. Plea that lands were devised ill lieu of dower, 
and accepted by widow in satisfaction thereof. 

That during the coverture, to wit., on, &c., J. B. 
was seised in fee of certain other lands, particularly 
described in the plea, and by his last will duly exe
cuted, devised to the said A. B., (demandant,) in 
full bar and satisfaction of her dower, a certain por
tion of the said land, (stated in the pleas,) to hold 
to her during her life: that after making this will 
the said J. B. died without revoking it, &c., seised 
of the said premises, &c., after whose death the said 
A. B. agreed to and ratified the said devise. (Breale
enridge v. King,4 O. S. 180; sec also lValton v. Hill, 
8 U. C. Q. B. R. 562.) 
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S. Plea of land exchanged, and election of widow 
to be endowed in other lands. 

That A. B., the husband of the said demandant, 
during the coverture was seised in fee of the lands 
mentioned in the demandant's declaration, and also 
of certain other lands in the township of, &c., and 
that during the coverture he exchanged the lands in 
the declaration mentioned for the said lands in the 
township of, &c., with one C. D., whereby the de
mandant became entitled to dower in either of the 
said lands at her election. And the tenant fllrther 
says that the said demandant elected to be endowed 
of the lands in the township of, &c., and released 
Iter dower therein in consideration of £50. (Tows
le.1f v. Smith, 12 U. C. Q. B. 555; Breakenridge v. 
King, IV. O. S. 180.) 

9. Statute of limitations. 

That demandant's right to dower in the premises 
mentioned in the declaration accrued to her more 
than twenty years next before the commencement of 
this action. (.llcDonuld v. McIntosh, 8 U. C. Q. 
B.388.) 

10. Assignment before action. 

That after demandant's right accrued, and before 
the commcncement of this suit, the demandant con
veyed and assigned her :lower in the said premises 
in the declaration mentioned to one A. B. (Street 
v. Dolsen, 2 U. C. Prac. R. 306.) 

11. Release by dud. 

That before the commencement of this suit, and 
during the lifetime of her said husband, the de-
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mandant on, &c., barred her dower of and in the PI=~: of 

lands and premises in the declaration mentioned by Dower. 

deed jointly with her said husband (or as the case 
may be) to one A. B., pursuant to the statute In 

such case made and provided. 

12. Ne unquel' seisie que dower. 

That the said (demandant) ought not to have 
dower of the tenements aforesaid with the appur
tenances, of the endowment of the said (husband,) 
because he says that the said (husband) neither on 
the day he married the said (demandant,) nor ever 
afterwards, was seised of the tenements aforesaid, 
with the appurtenances, whereof, &c., of such an 
estate as he could thereof endow the said (demand
ant.) Potts v. Meyers, 14 U. C. Q. B. 499; Went
worth's System of Pleading, vol. x., p. 160.) 

13. Husband alive. 

That A. B., the husband of the said (demandant) 
in the declaration mentioned, was alive at the time 
of the commencement of this action. Replication, 
that A. B., the husband of the said (demandant,) 
died at --, and is buried there. Thorne v. Rolph, 
Dyer 185; Bac. Abr. tit. Dower, p. 132.) 

It is stated by Mr. Park, p. 248, that this issue on 
a writ of dower, is not triable by a jury, but by the 
court per testes. Being a mere question of fact 
however, it is presumed that in Canada it would be 
left to a jury. A continuous unexplained absence 
from home for seven years is presumptive evidence 
of death. Proof of that fact throws the onus pro
bandi on the opposite party. (Taylor on Ev., 127.) 
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Such issues have been tried in England by jurie!. 
CR. v. Harborne, 2 A. & E. 5-14; Watson v. King, 
1 Stark l~l.) 

14. Treason. 

That A. B., the husband of the said (demandant,) 
during his lifetime, and during the seisin of the 
said A. :B. of the lands mentioned in the declaration, 
was attainted of treason. (Roscoe on Real Actions, 
p. ~:.!:.!; Hawkins P. C. c. 49; Bac. Abr. tit. 
Dower, p. 121.) 

15. A reference to arbitration and assignment by 
arbitrators of certain specified lands in satisfactio'/!, 
of dower. (lIIcLean v. Horton, 9 U. C. Q. B. 685.) 

N.B.-This plea must shew that the assignment had 
been actually made. 

16. Detinue of charters. 

It is a good plea in bar of dower that demandant 
detains from the heir such charters, unless they be 
in a bag sealed, or a box locked, and it is sufficient 
to say that she detains from him such bag or box of 
charters; but if the bag or box be open, then he 
must shew them in certain, and conclude by adding 
that if she will deliver them to him, he is, and has 
always been, ready to render her dower; and upon 
this if she delivers them to him, she shall have judg
ment for her dower; but if she denies such detainer, 
and it be found against her, she shall be barred for 
ever; and it is to be observed-1st. These charters 
ought to concern the land or the reversion of the 
land whereof dower is demanded. 2nd. Such de-
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tainer is no bar of dower for more lands than the Forms of 
Pleas in 

charters concern. 3rd. Noone can plead this plea Dower. 

but the heir. 
The reason why such detinue of charters is a good 

plea for the heir, seems to be because the inherit
ance by law is cast upon him immediately after the 
ancestor's death, without any act of his concurring; 
and therefore he cannot provide against the injury 
done him by any precaution or covenant whatsoever; 
but a stranger who comes to the land by convey
ance, and his own act, ought to take care to have all 
the deeds and writings necessary for the defence of 
his title, delivered to him at the same time, or to 
secure him3elf by proper covenants; and if he has 
not so done it is his own folly; and he shall take 
no advantage thereof, by pleading it in bar of the 
demandant, but must pursue his remedy by an ac
tion of detinue. In what cases the heir himself 
shall be considered as a stranger, and cannot plcad 
detinue of charters vide 9 Co. 18; Perk. 358; Dyer 
230 pI. 52; Roscoe on Real Actions, :!:!:); Hac. 
Abr. tit Dower, p. 148; but if the heir has himself 
delivered the charters to the widow, he cannot plead 
detinue, for then she has them by his own act. 
(Park on Dower, 295.) 

If the wife be enciente, the heir presumptive can
not plead detinue of charters, for the wife may keep 
them for the infant. (Roscoe on Real Actions, :!:!4; 
Park on Dower, ~Utj.) 

The following pleas may also be pleaded, viz ;-
1. Jointure. 
:!. Divorce a vinculo matrimonii. 
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3. Payment in full satisfaction of dower. 
4. That demandant was under dowable age. (Sel. 

lon's Prac., vul. 2, 206.) 
5. That he holds jointly wtth A. not named. 

(Park on Dower, 287.) 
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The demandant claiming through SClSlD of her Dower. 

husband :-Pleas, 1. lYe unques seisie que dower. 
2. He unques accouple. 3. That demandant and 
her husband were both aliens born, and not natur-
alized before he sold. The loss of most of the deeds 
affecting the title, was proved (or rather presumed) 
from the burning of the house of the owner in fee, 
but a deed was proved to the demandant's husband 
and brother as joint tenants by production of a me-
morial from the registry office, and the death of the 
demandant's husband before his brother, and co-
joint tenant, was also proved. 

On a motion to enter a nonsuit (a verdict for the 
plaintiff having been entered): llel.!, the demand
ant could not, without specially pleading it, rely 
upun the tenants being estopped by taking a con
veyance from her husband after marriage, nor from 
shelVing that the seisin of the demandant's husband 
was as joint tenant with his brother, and that he 
died first. 2. That secondary evidence of the loss 
of the deeds was admissible. 

Form of plea. 
Demandant is an alien born, and was not, nor has 

at any time, become a subject by naturalization or 
otherwise: that her husband was also an alien born, 
not naturalized before he sold and conveyed away 
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Dower. his interest in the lands, if he had any, and that 
defendant and the occupiers for the time being have 
enjoycu. the same as of right, and without interrup
tion fur twenty years next before the said J. H. 
became a British subject, if ever he became BO. 

C Haskell v. Fraser, 1:2 C. P. 383.) 

Repl icat ion. 

That demandant had become a British subject by 
naturalization, aud that her husband J. was a Briti~h 
subject by naturalizatign at the time he conveyed 
these lands, and that defendants and the occupiers, 
&c., have not enjoyed, &c. 
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RULE OF COURT. 

February 15th, 1862. 

It is ordered, That the form of writs of assign- Rule of 

f d b d h 
. Court. 

ment 0 ower, to e use under t e stat. ~4: VIC. 
ch. 40, shall be as follows: 

The writ of assignment of dower required to be 
issued after a judgment in an action of dower has 
been entered in favour of the demandant, shall be in 
the form hitherto in use in Upper Canada. 

And the writ of assignment of dower, required to 
be issued under the 2nd clause of the said statute, 
when the right of dower is acquiesced in by the 
owner of the estate, may be as follows. 

Upper Canada, } 
C t f Victoria, by the Grace of God, &c. oun yo --

To the Sheriff of the County of-
Greeting. 

Whereas A. E., widow, who was the wife of C. D., 
deceased, demands against E. F. the third part of 
(here describe the estate in which dOIl'er is claimed, 
as In other 1vrits of assignment of dower), as the 
dower of the said A. B. as the endowment of the 
said C. D., heretofore her husband. And whereas it 
has been made appear to U8, in our Court of Queen's 
Bench (or C. P., as the case may be) in Upper 
Canada, that the said E. F. is the owner of the said 
real estate out of which such dower is claimed, and 
that he acquiesces in thc said claim, and is willing to 
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Co~~l~ 0 assign to the said A. R. her proper dower, hut that 
the said A. B. and E. F. are not agreed as to tho 
admeasurement thereof: We therefore command you, 
that without delay you do deliver to the said A. B. 
seisin of her third part of the said ---, with the 
appurtenances, to hold to her in severalty by metes 
and bounds; and that you do proceed in the execu
tion of this our writ according to the provisions of 
the statute in that behalf, passed by the Legislature 
of our Province of Canada in the twenty-fourth year 
of our reign. 

'Yitncss, &c. 

(When the demandant has married again since the 
death of her late husband, under whom she claims 
dower, her name and description must be made such 
as to suit the circulDstances.) 
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AN ACT RESPECTING TIlE PROCEDURE 
IN ACTIONS OF DOWER. 

CON. STAT. lJ. C., CR. ~S, P. 323. 

lier ~Iajesty, by and with the advice and consent 
of the Legislative Council and Assembly of Canada, 
enacts as follows: 

ACTION OF. 
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1. The action of dower at law shall be commenced Action of 

b . . . Dower com· 
y filing a dcelaratlOn or plaint (m the form hereto- manced .by 

. declaratlon. 
fore used) m the office of one of the clerks of the 
Crown and Pleas, or of the deputy clerk of the 
Crown and Pleas, in the county where the action is 
brought. (13, 14 Vic. ch. 58, sec. 1.) 

YENUE. 

2. An action of dower shall be brought in the Vonne. 

county or united eountics, wherein the lands or 
tenements of which dower is sought to be recovered, 
are situate, and the declaration may be served on 
the tenant of the freehold in any part of Upper 
Canada. (a) 

(a) In an action where a demand is avered in the decla
J'ation, nnd judgmeut allowed to go by default, costs may 
be recovered. (Harris v. A/ordm, 17 U. C. Q. B. 278; 
llumphries v. lJarnett, 16 U. C. R. 405; Street v. Rowe, 8 
C. P. ~13; Anderson v. Marriott, 2 U. C. L. J. H,8; 14 
U. C. Q. B. 101.) 

In Ryckman v. Ryckman, the defendant pleaded" Tout 
temps prist." lteplication, a demand and refusal. ltejoin-
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Time and 
manuer of 
serving 
declaration 
and notice. 

DOWER. 

SERVICE. 

3. A copy of such declaration, and of the notice 
hereinafter prE:scribed, may be served by any literate 

der denying the refusal. There was no suggestion that the 
husbanLi died seized. The evidence showed that the tenant 
hllu frequently offered the demanuant her dower, and to 
leave it to two persons to stake out the land; but she 
declined, saying that she eQuid not work the land, and 
would rather have compensation; and no portion was in 
fact marked out. Held, that the issue must be found for 
the tenant. 

As the husband did in fact die seized, Semble, per Burns, 
J., tbn.t tbat should have been suggested on the record, and 
tbe demanuant would then have been entitled to damages 
from the suing out of tbe writ, and consequently to costs. 
(3 U. C. L .• J. 215; 15 U. C. Q. B. 266.) 

1.'0 an action of dower alleging a demanu made pursullnt 
to the statute, the tenants pleaued "Tout temps prist." 
1.'he demanuant replieLi that she requested her dower more 
thftn one month, and less than one year, before action, hut 
that tbe tenant did not endow her, and that the judgment 
for the said damages and endowment shall wait till the slIid 
issue is tried. 1.'he tenllnts joined issue. The evidence 
proved n. demand, and that the tenants saiLi demandant 
might hllve dower, but did nothing. Held, that an issue 
was suflicient:y formed upon the record, and that upon the 
evidence the demanuant was entitled to a verdict and to 
costs. (Reid v. Foster et ai, 19 U. C. Q. B. R. 298.) 

Security for costs may be obtllined in an action of dower 
on the grounu that demanuant is resident out of the Pro
vince. (Kol<lI' V. Reid, 1 Prac. Rep. 264.) 

Draper, J., considered that the stat. 13 & 14 Vic. ch. 58, 
was not intended to interfere with any right to costs exist
ing under the old practice, or to render necessary a demanu 
in cases wb~re the demandant would before have been 
entitled to costs without it; that the plea of "tout tfmp8 
prist" admitted a right to uamuges from the commencement 
of the suit to the issuing, if not to the execution of the 
w.rit of .enquiry, without any suggestion that the husband 
dIed seised; and that on these pleadings, therefore, the 
demandant might strictly have recovered such damage, and 
consequently the costs; but as this was not insisted on at 
the. trial, and the verdict was just, he concurred in refusing 
to IDterfcre. (Bishoprick v. Pearce, 1~ U~ C. Q. R. 306.) 
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person personally, within one year from the filing 
thereof, on the tenant of the freehold, if within the 
jurisdiction of the court; and if not, then upon the 
tenant of the land of which dower is demanded; 
and if such tenant do not plead, agreeably to the 
notice, the demandant therein, upon affidavit of the 
due service of such declaration and notice being 
filed, may proceed thereon as in personal actions. 
(13, 14 Vic. chap. 58, sec. 2.) 

4. The notice referred to in the last section may 
be in the following form: 
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In the Queen's Bench (or Common Pleas). 
A. B., who was (or is, as the case may be) 

widow of C. D., deceased, demandant, and E. 

Form or 
the action. 

F., 
tenant. 

In the case of Quinn v. NeKII,bin, 12 U. C. Q. B. 323, 
there was no suggestion in the declaration that the husband 
died seised, aud no claim for damages. 'rhe tenant pleaded 
tout temps prist. Replication, a demand and refusal. Re
joinder, taking issue on the refusal. It was proved that 
after demand served on the tenant, under 13 & 14 Vic. ch. 
otl, sec. 0, he went to the demandant's attorney and said 
that he was ready and willing to assign dower whenever 
she would come for it; to which the attorney replied that 
the tenant must take his own course. 'fhe jury found for 
demandant, and one shilling damages; and a rule having 
been obtained for a. new trial, held, per Draper, J., and 
Burns, J., that such rule should be discharged. Per 
Draper, J., tbat by pleading tout temps prist, the tenant 
had admitted a right to damages at least from the bringing 
of the action, which would carry costs. Per Burns, J., that 
the offer proved was insufficient, and in effect amounted to 
a refusal, and the demandant should therefore have costs; 
but tbat there could be no damages, as the husband was not 
pro.ed to have died seised. Robinson, C. J., dissenting, on 
the ground that the evidence showed no such refusal as 
could do away with the effect of the offer proved, and that 
the offer was sufficient, under the statute, to exempt the 
tenan t from costs. 
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Take notice, that a declaration, of which the 
annexed is a true copy, was this day filed in the 
office of the Clerk of the Crown and Pleas (or 
Deputy, as the case may be), at ----- in the 
County of (or (/nited Counties of, as the case may 
be); and unless you plead thereto within twenty 
days from the service hereof, judgment will be signed 
against you by default, and subsequent proceedings 
and execution thereof follow thereon, according to law. 

Dated the -- day of -- , 18 
J. K., attorney. &c., 

Residing at --, in the County of --- (or 
Cnited COllnties of, as the case may be). 

To E. F., of the town of-- (as the case may be), 
the above tenant. 

Y ACANT POSSESSION. 

5. If the land of which dower is demanded be 
vacant, and the tenant of the freehold cannot be 

Proceodings II d' 1 d l' h' b .. ifpoosession persona y serve Wit 1 a ec aratlon as erew e,ore 
vacant. provided, then service lllay be made as in actions of 

ejectment; but such service, when not personal upon 
the tenant, lllust be allowed by the court or a judge 
thereof; and after filing the declaration and the affi
davit of such service, and the order or rule of allow" 
ance thereof, the demandant may, after the time for 
pleading has expired, proceed thereon as if personal 
service had been effected. (13, 14 Vic. eh. 58, s.3.) 

6. When the tenant of the land has not been 
personally served with the declaration, and the 
demandant proceeds to the trial of the right of dower 
in the land, the demandant, before the entr;r of any 
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verdict in favour of such right shall prove the mar. Wb.tto be , proved If 

riage, seisin, and death of the husband, in the same ~~~~n:~~t 
manner as if the tenant pleaded, traversing such appear. 

marriage, seisin and death. (13,14 Vic. ch. 58, B. 4.) 

COSTS. 

7. In case it appears on the trial that a demand in When costs 
writing had been made of the dower claimed from ~rl~~!d. 
the tenant one month before action brought, and that 
the action was brought within a year from such 
demand, costs shall be allowed to the demandant, 
whether damages be recoverable or not, in the same 
manner as costs are allowed to a plaintiff or defendant 
in personal actions; but if it appears on the trial 
that the tenant offered to assign the dower demanded 
before action brought, the demandant shall not reco_ 
ver costs. (13, 14 Vic. ch. 85, sec. 5.) 

TE.'{ANT TO NOTIFY LANDLORD. 

8. In case a declaration or plaint in dower be deli. 'fenant ih 

vered to any tenant, not being tenant of the freehold, ~::e~~\';~eto 
such tenant shall forthwith give notice thereof to his to landlord. 

landlord, or to the servant, attorney, agent, bailiff or 
receiver of his landlord, under the penalty of forfeit-
ing to the person of whom he holds, three years' 
improved or rack·rent of the premises so demised, 
holden or in the possession of such tenant, to be 
recovcred by action of debt in any Court of Record 
in Upper Canada. (1:3, 14 Vic. ch. GS, sec. G.) 

OCCUPANT NOT BElKG TERRE TENAKT. 

D. A recovery had against a mere occupier of the 
land, and without notice to the tcrrc tenant, shall 

K 
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Effectora have no greater effect than a recovery in ejectment 
recovery 
a~.io.t a for the quantity of land assigned as dower in such 
mere occu-
pant oot recovery would have had. (13,14 Vic. ch. 58, B.6.) 
beiog terre 
tenant. 

Form of a declaration in dower (a). 

In thc Queen's Bench (or Common Pleas). 

County of -~, } The-day of--A.D. 18 , 
To wit. A. B., widow, who was the wife 

of C. D., deceased, by J. K. her attorney, demands 
against E. F. the third part of lot number (describe 
premiSt8), and of ten messuages, ten barns, ten 
stables, two dwelling houses, four gardens, four 
orchards, two thousand acres of pasture land, two 
thousand acres of woodland, and two thousand aores 
of other land, with the appurtenances, in the town
ship of --, in the county of --, as the dower of 
the said A. n. of the endowment of C. D. deceased, 
heretofore her husband, who died seised of said lands, 
whereof she has nothing. 

J. K., 
. Attorney for A. B., demandant. 

Form of declamtion in dower and for mesne profits. 

(Same as above, and proceed after the word 
"nothing") and the said A. B. also claims damages 
for the detention from her of her endowment in the 
said lands from the death of her said husband, and 
the one-third of the mesne profits arising from the 

(a) In a writ or count in dower, the exact Dumber of 
acres of l~nd in respect of which dower is demanded, is 
Dot material, &0. (Gerrard v. Tuck, 8 C. B. 231; 13 Jur. 
871; 18 L. J. C. P. 338.) 
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said lands from the death of her said husband; and 
the demandant claims £--. 

J. K., 
Attorney for A. B., demandant. 

(For form of notice to be endorsed on declaration, 
see sec. 4.) 

Form of issue and suggestion of serVice of deman(l 
of dower one month before action brought, &c. 

(Copy declaration and pleadings here.) 

The demandant, A. B., joins issue on the pleas of 
the said tenant, E. F., above pleaded, and suggests 
that one month before the commencement of this 
suit, and within a year prior to the commencement 
thereof, she caused a notice in writing, demanding 
her dower in the said lot number - to be served on 
the said E. F., and requiring that dower be set out 
to her thereon, that her husband died seised thereof, 
and that she had been heretofore deforced thereof. 

J. K., Attorney, &c. 

Form of isSltc book. 

(Copy above, and add the words, "Therefore let a 
jury come," &c.) 

Form of aemand of dower. 

To A. B., of the township of - , in the county of - • 

Take notice, that E. F., of the--of--, widow 
of C. D., deceased, demands of you her dower of and 
in lot N 0.-, in the -- concession of the township 
of--, in the county of --, of which said lot her 
husband died seized, and of which she has nothing; 

99 
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and unless you shall cause her said dower to be 
assigned to her within one month from the date of 
the service upon you of this notice, an action will be 
brought against you to recover her said dower, and 
you will be put to the costs thereof. 

J. K., 
Attorney for E. F., of the of 

Dated the - day of--A.D., 18 

Form of record. 

The same as in personal actions (a). 

(a) Williams v. Rider, 1 U. C. Prac. Rep. 41.) 
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AN ACT RESPECTING DOWER. 
CON. STAT. U. C., Cn. 84. 

Her Majesty, by and with tbe advice and consent 
of the Legislative Council and Assembly of Canada, 
enacts as follows: 

WIDOWS TO BE E~TITLED TO DOWER IN 
CERTAIN CASES. 

1. When a husband dies beneficially entitled to Dow.r ont 
•. .. of equitable 

any land, for an 10terest wInch does not entitle hiS e,tate. 

widow to dower out of the same at law, and such 
interest, whether wholly equitable or partly legal and 
partly equitable, is an estate of inheritance in posses-
sion, or equal to an estate of inheritance ill posses-
sion (othcr than an estate in joint tenancy), then his 
widow shall be entitled in equity to dower out of the 
same land. (4 W. 4, ch. 1, 5S. 1~, 14, 15.) 

2. When a husband hath been entitled to a right Dower 

f .. I d d h··d III when hus· o entry or actIOn 10 any an ,an IS WI ow WOU band had 

be entitled to dower out of the same if he had reco- :;I~:'t of 

vered possession thereof, she shall be entitled to dower 
out of the same, although her husband did not recovcr 
possession thereof; but such dower shall be sued for 
or obtained within the period during which such 
right of entry or action might be enforced. (4 Wm. 
IV. ch. 1, sec. 14.) (a) 

(a) Action must be brought within twenty yenrs frum 
death of the husband. (Germanv. Crooms, G U.C.Q.B. 414; 
McDonald v. "feInlosh, 8 U. C. Q. B. :;t{ii.) -

McLellan cl uz v. Me:Jgatt el ai, 7 U. C. R. 31. 
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Certain 
Dower 
aboliBhed. 
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DOWER ABOLISHED IN CERTAIN CASES. 

3. No widow shall be entitled to dower ad ostium 
ecclesim, or dower c.e assenw patris. (! Wm. IV. 
ch. 1, sec. 15. 

HOW DOWER MAY BE BARRED. 

4. A married woman may bar her dower in any 
DowermaYlands or hereditaments in Upper Canada, by joining 

be barred by • 
joint deed with her husband in a deed or conveyance thereof III 
ofhu.t..nd I d . . d ') V' h 6 and wife. which a re ease of ower IS eontalOe . (... lC. C • , 

sec. 3.) 
5. A married woman may also bar her dower in 

When may any lands or hereditaments, by executing, either 
bebarredby I .. I 'h h d d Beparaledeed a one or JOlOt y Wit ot er persons, a ee or con· 
of wife. h' h h h b d' t veyance, to w IC er us an IS not a par y, con· 

taining a release of such dower. (37 Geo. III. cb. 7, 
sec. 1. 

6. A married woman barring her dower by a deed 

to'r.'~~a::~e or conveyance to which her husband is not a party, 
ined as to shall be examined by one of the judges of the Courts 
her consent. 

of Queen's Bench or Common Pleas in Upper Canada, 
or the ju,lge of the County Court, or chairman or 
presiding magistrate of the Court of Quarter Ses· 
sions, or two justices of the peace for the county in 
which she resides or happens to be, touching her 
consent to be barred of her dower. (l7 Geo. III. ch. 
7, sec. 1; 3 Wm. IV. ch. D, sec. 1; 2 Vic. ch. 6; 
50 Geo. III. ch. 10, sec. 1.) 

7. If such married woman, upon being so exam. 
Certificate ined, gives such consent, and the same appears to the 

otconsent. . . 
Judge, chairman, or presiding magistrate, or justices 
examining her, to be voluntary, and not the effect of 
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coercion on the part of her husband or of any other 
person, mch judge, chairman or presiding justice or 
justices shall certify on the back of the deed to the 
following effect (37 Geo. III. ch. 7, Rec. 2) : 

Form. 
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We, A. B. and C. D., of the county of -- , in Form. 

the Province of Canada, Esquires, two of Her 
Majesty's justices of the Peace in and for the said 
county (or I, a judge, &c., as the case may be), do 
certify that E. F., wife of G. F., personally appeared 
before us (or me, as the case may be), and being 
duly examined by us (or me) touching her consent to 
be barred of her right of dower of and in the lands 
in the within deed mentioned, it did appear to us (or 
me) that the said E. F. did give her consent thereto 
freely and v.lluntarily, without coercion or fear of 
coercion on the part of her hURband or of any other 
person. (Signed) A. B. 

Dated at---. C. D. 

(3 Wm. IV. cap. 9, sec. 1.) 

8. A married woman, being within the United Who to 
certify out of 

Kingdom of Great Britain and Ireland, or any ofg~:J •. 
Her .'\lajesty's colonies, or the United States of 
America, and there barring her dower by any deed 
or conveyance to which her husband is not a party, 
shall be examined as mentioned in the sixth scction 
of this act, by thc mayor or chief magistrate of a 
city or town, if in the United Kingdom, or, if in a 
colony or one of the United States, by a jud;!e of the 
supreme court of the colony or state; and if she gives 
such consent, and the same appears to the person so 
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examInIng to be free and voluntary, and nut the 
effect of any coercion as aforesaid, such person shall 
certify on the back of the deed to the effect prescribed 
by the seventh section of this act. (48 Geo. III. ch. 
7, sec. 1.) 

9. Any certificate under the last section of this 
Cortilkate, act shall, if granted by a mayor or chief magistrate, 

how verified. . ' 
be under the common seal of the city or town over 
which such mayor or chief magistrate presides, or 
under the seal of office of such mayor or chief 
magistrate; and if granted by a judge, such certifi
cate shall be verified by the seal of the person admin
istering the government of the colony or state of 
which the person certifying is a judge. (48 Geo. III. 
ch. 7, ss. 2, 3.) 

10. No deed or conveyance of a married woman, 
Unless the to which her husband is not a party, shall be effectual 

husband i." b . d" 
party •. lower to ar her dower, unless the directions contalne ID 
not barred h 'h h' h h d . h . f h' without t e SIXt ,sevent ,Clg t an Dint sectIOns 0 t IS 
acknow)edg-. • . 
ment. act (as the cuse muy be) are complied with. (37 Geo. 

III. ch. 7, sec. 1.) 
11. A fee of one dollar may be demanded for any 

o.:~:~t.. certificate under this act. (50 Geo. III. ch. 10, sec. 
2; 3 Wm. IV. ch. 9, sec. 2.) 
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AN ACT FOR THE BETTER ASSIG:;'MENT 
OF DOWER I~ UPPER CANADA. 

24 VIC. CUAP. 40. 

Assented to 18th May, 1861. 
Her l\Iajesty, by and with the advice, &c., enacts 

as follows: 
1. 'Vhenever a widow's right to dower shall have. Writ ofas· 

signment of 
been established in an action for that purpose, she dow .. upon 
shall be entitled to sue out from the court in whichJudgwent. 

such action shall have been brought, upon the judg-
ment entered in sueh action, a writ of assignment of 
dower, directed to the sheriff of the county where 
the lands lie out of which dower has been adjudged 
to her, which writ shall be in the form hereinafter 
provided for. (a) 

2. Where there exists an outstanding claim for . Writ of .... 
I'lgnmt'lit of 

dower in any real estate in Upper Canada, and the d .. wer where 
. . . owner 8eq 01· 

owner of such real estate acqUiesces therclIl, and IS .,ce, in claim 
. .. . but parties 

WillIng to assign dower, but the parties are not are not 
• a~reed 8R to 

agreed as to the admeasurement thereof, It shall be the adm •• · 

I f I fi . h f hI· d f· h suremont of aw u or CIt er 0 t em to app y to a JU ge 0 CIt er dower. 
of the superior eourts of eommon law in Upper 
(':lnada, or to the judge of eounty eourt (or union of 
eounties) in which the lands lie out of which dower 
is demanded, for a writ of (b) assignment of dower 

(a) This form is not giveu. 
(6) Form given by rule of court 15th February, 1862, 

vide Bupra. 
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Sberiff to 
appoint 
thre~ free
holdt:'rs as 
commis· 
sioners. 

DOWER. 

under the provisions of this act; and such judge 
upon being satisfied by evidence on affidavit that 
the parties agree as to the existence of the right of 
dower, shall order such a writ to the proper sheriff in 
that behalf. 

3. The sheriff to whom such writ is directed, shall 
appoint three reputable and disinterested freeholders 
commissioners for the purpose of making admeasure
ment of the dower, by an order which shall specify 
the lands of which dower is to be admeasured, and 
the time at which the commissioners shall report. 

4. The commissioners so appointed, before enter
Tbey shall ing upon their duties, shall be sworn before the 

be sworu. h·ff h . d h b .. ffi s erl W 0 appoillte t em, or elore some 0 cer 
authorized to take affidavits, that they will faithfully 
and impartially discharge the duty and execute the 
trust reposed in them by such appointment; and if 

Olher may the persons so appointed commissioners, or either of 
~: ::'!:,O!~U,d them, shall die, resign, or neglect, or refuse to serve, 
death, &c. others may be appointed in their places by the sheriff 

who appointed the first commissioners, and shall take 
the same oath. 

Dulies of 
commis-
Bioners. 

5. The eommissioners so appointed shall execute 
their duties as follows: 

1. They shall admeasure and layoff, as speedily 
Toadmea- as possible, the one-third of the lands embraced in 

~~r~doo~~~nds the order for their appointment as the dower· of such 
and fix ·d d" h . 
monumenls. WI OW, eSlgnatmg suc part With posts, st.ones, or 

other permanent monuments. 

2. In making such measurement, they shall take 
into view any permanent improvement made upon 
the lands embraced in the said order by any guar-
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dian of minor, heir, or other owner since the death To avoid 
aS81~DiDg 

of the hURband of such widow, or since the time that dower ofim· 
provements 

such lands came to be owned by any person or per- atler aU, nn' 
•• • hon by 

Bons by the ahenatlOn of the sUid husband, or by busband. if 
. I d . d h h h' d 'f' practicable, tit e enve t roug IS, an I practICable shall ""c. 

award such improvement within that part of the 
lands not allotted to such widow, and if not practi
cable so to award the same,. they shall make a de
duction from the lands allotted to such widow, pro
portionate to the benefit she will derive from such 
part of the said improvements as shall be included 
in the portion assigned to her. 

3. If, from the improvements upon such lands or Annuity in 
h I·· h··I·· lieu of dower, ot er pecu lar Circumstances, t e salu eommlSSIOI!erS wben the 

shall find that an assignment of such dower cannot ~"}=i~~:not 
bc made, 80 as to be fair and just to all parties by assigned. 
metes and bounds, they shall assess the amount of 
a yearly SUIll of money in lieu thereof; and in assess-
ing the said annuity, they shall take evidence of all 
the facts and circumstances relating to the said lands 
and the improvements thereon, making allowances 
for such improvements in the same way as would 
have been dune if the assignment had been made by 
metes and bounds, and shall with their return to the Tbeir 

sheriff, return all the evidence upon which they have ~~~~.~..!~. 
acted, to be taken in writing on oath and subscribed 
by the witnes8es. 

4. Such annuity shall be a lien upon the entire of Annuity to 
. . h II he a hen 

the said lands, unless the said commiSSIOners s a wHb .Ight of 
. h f d,.t ..... 

think it just to confine the hen to a part t ereo, 
and shall be recoverable in such payments as the 
said commissioners shall direct, by distress in the 
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same manner as rent, in addition to the usual per
sonal remedy against the owner of the land. 

5. The said commissioners shall make their return 
• Commis- as directed to the sheriff, with a full and ample re-

"lOners to f h . d' . h h . 
make return. port 0 t elr procee lOgS, Wit t e quantity courses 

and distances of the land admeasured and allotted to 
the widow, with a description of the posts, stones, 
and other permanent monuments thereof. 

6. They may employ a surveyor with necessary 
May employ 

surveyor. assistants, to aid them in such admeasurement. 

6. The sheriff may, upon the application of the 
Time may said commissioners, or other party, enlarge the time 

be eularged • • I 
by Sheriff for maklOg their report, and may by order, compe 
for return. h d' h h . . sue report, or ISC arge sue commissioners neg-

lecting to make the same, and appoint others in their 
places; and such report when made and confirmed, 

Report to shall be filed with the proceedings in the cause thirty 
b. filed with- d h f d' h f b in 30 days, ays t erea ter; an a certified copy t ereo may e 
&c., aud • d' h . ffi Ii h t h regist.red. reglstere 1D t e registry 0 ce or t e coun y were 

the lands are situated. 
7. The sheriff to whom such report shall be made 

Report may may, at the time for receivinO' the same, or at such 
be set 8l'1ide . • ': 
by Sheriff. other time to whICh the heanng shall have been ad-

journed, on good cause shewn, set aside the said 
report, and appoint as often as may be necessary 
new commissioners, who shall proceed in the ma,n
ner hereinbefore directed; and if not set aside, the 

fir?:e~~n- sheriff shall by order to be endorsed upon the writ, 
confirm the said report and admeasurement. 

Report con- 8. The report so made and confirmed, shall, at the 
<dlu.ive in 30 expiration of' thirty days from the date of such con-

ays unless 
appeal. tirmation, unless appealed from, be binding and con-
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elusive upon all the parties to the action in which 
the writ of assignment of dower was issued, and the 
sheriff shall, at the expiration of thirty days from the 
date of such confirmation, unless the same be appealed 
from, deliver possession of the land admeasured to Sheriff to 

h I · L.' h deliv" tee almant lor er dower; and she may hold possession. 

the same subject to the payment of all taxes and 
char~es accruing thereon subsequent to her taking 
possession. 

9. Within thirty days after the order of confirma- AppeRI 
. f h f h . . from orderot tlOn 0 t e report 0 t e commiSSIOners, any party confirmation 

interested may appeal from such order in the Conrt ~~~~n 30 

in which the proceedings have been carried on, in 
the manner hereinafter directed. 

10. Such appeal shall be filed with the sheriff Proceedings 

granting the order, but shall not be effectual or valid in appeal. 

for any purpose until a bond to the adverse party 
shall be executed by the appellant and filed with the 
said sheriff, with security to be approved by him, 
and to be evidenced by an endorsement on such Secnrity. 

bond, in the penal sum of one hundred dollars, con
ditioned for the diligent prosecution of such appeal, 
and for the payment of all costs that may be adjudged 
by the court against such appellant; and no other 
notice shall be necessary to perfect such appeal. 

11. It shall be the duty of the sheriff with whom 8~eriffto 
. certify pro-

such appeal bond shall be filed, to transcnbe the """uiog. to 
. the 4:ourt. 

order of evidence, report, and other proceed\llgs had 
before him, together with the said appeal, and to 
certify the same under his official seal, and to trall8-
mit the same to the proper officer of the court ap
pealed to; and the court shall proceed at the next 
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en~uing term after such transmission, and Dot later 
than the second term after the making of the order 
appealed from, to review the proceedings upon the 
said application, and shall do therein what shall be 
just. 

12. In case of the reversal of the order of can-
In ca.e of firmation, the court shall cause the same to be certi-

tever~al of 
order. court tied to the sheriff making such order, to the end that 
.ball certify 
same. new commissioners may be appointed, or a new 

Cost. to 
follow tbe 
suit. 

llroviao. 

admeasurement may be had, as the said court may 
direct; or the court may itself appoint such com
mISSIOners. 

13. In all cases coming under section one of this 
Act, the costs of proceedings hereunder shall follow 
the suit, and shall be recoverable by writ of fieri 
lucias, from the gO(lds and chattels, or lands of the 
defendant in such suit; and in all other cases all 
such costs shall be in the discretion of the court or 
judge issuing the writ of assignment of dower i 
provided that in both classes of cases all costs in 
appeal shall be in the discretion of the court of 
appeals. 

14. The hearing of an appeal shall be brought 
lIming or only in the ordinary practice as in cases of an appeal 

appeal. ' 
from the county court, and the court may, by rule 
~irect further returns from any sheriff whenever the 
same shall be necessary. 

15. The superior courts of common law shall 
Superior frame a form of writ of assiO"nment of dower and 

Court~ to ,:" 
fra!De properjieri lacias for costs, adapted to the provisions of 
Wflts. • 

thIS Act, and any other Act in force in Upper Cana-
Fee.. da relating to Dower, and shall settle the fees to be 
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allowed to the sheriff, commissioners, and all others 
for services. 
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16. This Act shall be confined to Upper Canada, Act limited 
to U. C., &c. 

and shall not affect cases whcre the right to Dower 
has become consummate by the death of the husband 
before the passing thereof. 

17. In estimating damages for detention of dower, Damages 
. for detention 

nothIng shall be allowed for the use of permanent of dower. 
improvements made after the alienation by or death 
of the husband of the claimant. 

18. No action for dower shall be brought but Limitation 
. h' f h d h f h h b dofactionSfor WIt 10 twenty years rom t e eat 0 t e us an dower. 

of the person claiming dower, nor until one calendar 
month's notice in writing, demanding the same has 
been given by the claimant to the tenant of the free-
hold. 

19. Nor shall any such action be hereafter brought Not to be 
. hI' ., d' d d h brought if In case tee almant Jome In a ee to convey t e claimant 

d h · h hjoined in land or release ower t erem to a purc aser, thoug deed. 
the acknowledgment required by law at the time 
may not have been had, or though any informality 
IDay have occurred in respect thereof. 
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THE ACT FOR TilE BETTER ASSIGNMENT 
OF DOWER. 

(From tlte Upper Canada Law Journal.) 

The Act for The law of dower in Upper Canada has always 
!~.~gb:~:~t been a subject of much perplexity to the lawyer, 
of dower. and of more or less oppression to the land owner. 

While dower was, in theory, for the support of 
the widow, in practice it yielded her little or nothing 
and, worse still, caused much loss to the owner of 
the fee. 

This being the case, the aim of the doweress was 
rather to levy a money compensation than to have 
the enjoyment of one-third of a bush lot, which, 
owing to the existence of the primeval forest, she 
could not cultivate; or even one-third of a lot partly 
cleared, of which, for waut of means, she could 
make no use. 

In truth, no greater punishment could, in many 
cases, be inflicted upon the claimant than to admit 
her claim and to permit her to take possession of 
that which apparently she so earnestly prized. But 
even here there was a difficulty: parties, owing pro
bably to the fact that the claim for one-third of the 
land was only a pretence, could not agree upon the 
portion to be assigned, and an action for dower, with 
its attendant expenses, was the consequence. 
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'l'hen suppose the ri!!ht to dower conceded was it Tbe Act for 
• " 'tbe better 
Just to allow the widow to have not only one-third aR,lgnment 

of dowur. 
of the lot as left by. her deceased husbn.nd, but at 
the same time, in e~nSC(lUeUee of her own neglect to 
claim immediate dower, to give her, by way of 
dama~cs for detention, the benefits of subsequent 
improvements? Was it fair to carve out of the 
centre of a farm one-third of it, so as to render the 
working of the remainder ruinously expensive? 
Was it right for the law capriciously to impoverish 
any of lIer ;\laje,ty's subjects, without, at least, a 
corresponding benefit to her who put the law in 
motion? These and similar questions, without num-
ber, were daily asked, but owin;!: to the vexatious 
state of the law, could not be satisfactorily answered. 

The legislature has at length made an attempt to 
place the law of dower upon a more satisfactory 
footing in passing the Act 24 Vic. cap. 40, entitled 
"An Act for the better assignment of Dower in 
Upper Canada." It is confined to Upper Canada, 
and does not affect cases where the right to dower 
has become consummate by the death of the husband 
before 18th :\Iay, 1861. (Sec. 16.) 

It is by this Act enacted, that "in estimating 
damaO'eR for detention of dower nothin~ shall be 
allow;d for the usc of permanent improve~ents made 
after the alienation by, or death of, the husband of 
the claimant" (sec. 17); and that "no action for 
dower shall be brought but within twenty years 
from the death of the husband of the person claiming 
dower, nor unttI one calendar month's nnti~(', in 
writing demanding the same, has been given by the 

L 
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t£:~et~t/or claimant to the tenant of the freehold" (sec. 18). It 
a .. igllment is also very propcrly ('nae-ted that no such action 
of dower. ' 

shall be hereafter brought "in case. the claimant 
joined in a deed to convey the land or release dower 
therein to a purchaser, though tire- acknowledgment 
rcquired by law at the time may not have been had, 
or though any informality may have occurred in 
respect thereof." (Sec. 19.) 

The leading features of the Act, however, are two. 
First, to provide facilities for the issue of a writ of 
assignment of dower; and, secondly, to provide a 
l1lean~ whereb.W"the assignment' of dower may be, as 
far as possible; rcasonable:and just 

l'ACILITIES FOR ISSUE OF A WRIT. 

"'here there exists an outstandmg claim for dower 
in :my real estat~ in Upper Canada, and the owner 
of the real estate acquiesces therein and is willing 
to assign dower, but the parties are not agreed as to 
the admeasurement, it is made lawful for either of 
the parties to apply to a judge of either of the 
superior courts of common law, or to the judge of 
the county court of the county in which the lands lie, 
out of which dower is demanded, for a writ of assign
mcnt of dower. (Sec. 2.) It must he made to appear 
to the satisfaction of the judge, by evidence on affi
davit (intitled, it is presumed, in one of the courts) 
that the parties agree as to the existence of the right 
of dower. This is the foundation of the summary 
juri~diction. 'Whcn it is established to the satisfac
tion of the judge, he is authorized, without suit or 
other proceeding, to order the writ of assignment of 
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dower to issue to the sheriff of the county in which Th. Act for 
the better 

the land lies, out of which the dower is demanded. a •• ignm.nt 
of dower. 

So, whenever a widow's right to dower is established 
in an action for that purpose, she is entitled to sue 
out from the court in which the action is brought a 
writ of assignment of dower, under the' provisions 
of the Act. The writ must, of course, in this case 
be sued out upon the judgment, and in any case be 
directed to the proper sheriff. (Sec. 1.) 

Form of Writ. 

The Legislature has not given the form of the writ 
intended, but, on the contrary, declared that the 
superior courts of common law shaH frame a writ of 
assignment of dower, and fieri facias for costs, 
adapted to the provisions of this Act and any other 
Act in furce in Upper Canada relating to dower." 
(Sec. 15.) 

DUTY OF SHERIFF l'PO~ RECEIPT OF WHIT. 

It is made the duty of the sheriff to whom the 
writ is directed, to appoint three reputable and 
disinterested freeholders commissioners, for the pur
pose of making admeasurement of the dower. The 
appointment must be by an order which shall specify, 
1. The lands of which dower is to be admeasured; 
and ~. The time at which the eomIllissioner;, shall 
report. (Sec. 3.) 

OATIl OF CO;\I:\IISSIO~ERS. 

Before entering upon their duties the commIS
sioners JIl ust take an oath of office. ~ 0 form of 
oath is given, but it must be to the effect that" they 
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h
The Act for will faithfully, honestly, and impartially discharge 

t e better ~ 

MBignment the duty and execute thc trust reposed in them by 
of dower. 

the appoiutrllent." Thc oath may be administered 
by the sheriff who made the appointment, or befure 
some officer authorized to take affidavits. (S. 4.) 
The!e is no obligation on the part of any person to 
accept of the appointment. It may be refused, and 
c,eu if accepted, it would appear, llJay be neglected 
without any "ery ~erious consequences. It is, how
ever, to be presumed that any person who takes the 
oath "faithfully, honestly and impartially" to dis· 
charge the duty will not be guilty of neglect. 

PRonsIOX IX CASE OF DEATH OR RESIQ· 
N .\TION OF Cm1;\lISSION ERS. 

If the persons appointed commissioners or any or 
either of them die, resign, neglect or refuse to serve, 
others may be appointed in their places by the 
sheriff. Persons so appointed must take the oath 
before mentioned. 

GEXERAL DL'TY OF CmnlISSIONERS. 

The commissioners are required "as speedily as 
possible" to layoff the one-third of the lands em
braced in the order for that appointment as the dower 
of -the widow. The part so admeasured and laid off 
must be by the commissioners de~igllated with posts, 
stones, or other permanent monuments. (See. 5, 
sub-sec. l.) 

RULE TO DE OBSERYED AS TO DIPROVE~IENTS. 

In making the admeasurement, the commissioners 
are required to take into view any permanent im-
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Provcment made upon the lands embraced in the The Act for 
tbe better 

order, by any guardian or minor heir, or other owner, assignment 
• of dower. 

Slnce the death of the landlord, or since the time 

that the lands came to be owned by any person or 
persons by the alienation of the husband, or by title 
derived through him. If practicable, the commis

sioners must award the improvement within that 
part of the dower not allotted to the widow. If not 
practicable 80 to award it, they shall make a deduc
tion from the lands allotted to the widow propor
tionate to the benefit she will derive from such part 
of the improvements as may be included in the por
tion assigned to her. (Sec. 5, sub-sec. ~.) 

POWER TO AWARD AN0:l'ITY IX LIEU OF 
DOWElL 

It is not, under all circumstances, impcrati\'e upon 
the commissioners to make an actual assignment of 
dower. If, from the improvements upon the land, 
or other peclIli"r eirculllstances, the cornmi,,,ioners 
find that an assignment of' dower cannot be so made 
as to be fair and juot to all partic~ by metes and 
bounds, they may assess the amount of' a yearly sum 
of \Iloney ill lieu thereof. In a,;sc,"ing the annuity 
they must take evidence of all facts and circum
stances relating tl) the lands and the improvements 
thereon, making allowances for the improvements in 
the same way as would have been dOlle had the 
assignment b':ell made by metes and bounds. The 
evidence should be taken in writill~ on oath, and be 
subscribed uy the witnes'c,. It must be returned 

to the ,;!Jerift'. (~ec. 5, sub sec. 3.) 
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t;:;'h~e~~~for ANNUITY-ITS EFFECT, AND HOW RECOVERABLE. 
8~signment 

of do".,', The annuity will be a lien upon the entire of the 
lands unless the commissioners think it just to con
fine it to a part, and then only to such a part. It 
will be payable as the commissioners may direct, 
and recoverable by distress in the same manner as 
rent. The usual personal remedy against the owners 
of the land may also be preferred and be had. (Sec. 
5, sub-sec . .,1.) 

E;\IPLODIEj\"1' OF A SURVEYOR. 

When an admeasurement is necessary, the com
missioners may employ a surveyor, with necessary 
assistant~, to aid them in the admeasurement. (Sec. 
5, sub·see, G,) 

REPORT OF COMMISSIONERS. 

The report or return must be by the commissioners 
directed to the sheriff, with a full and ample report 
of their proceedings, with the quantity, courses, and 
distances of the land admeasured and allotted to the 
widow, with a description of the posts, stones, and 
othel' permanent monuments thereof. (Sec. 5, sub
sec, 5 ) 

CONTROLLIXG POWER OF SIIERIFF-COXFIRM
ATIOX OF W~PORT. 

The sheriff is empowered, upon the application of 
the commissioners, or of either party, to enlarge the 
time for making the report, He may also, by order, 
compel the report or discharge the commissioners 
neglecting to make the same, and appoint others in 
their places. (~ec. G,) '\\'hen the report is made, 
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he mny, at the time for recei vin!)' it, or at such other The Act j"r 
~ thf> hetter 

time to which the hearing shall llave been adjourned 'o'i~nm.Dt 
of dower. 

on good cause shewn, set aside the report, and ap-
point new commissioners as often as may be neces-
sary. If not set aside, the sheriff is rcrluired by 
order to be endorsed on the writ, to confirm the 
report and admeasurement. (Sec. 7.) 

REPORT, WIlEN ABSOLUTE. 

The repurt, when made and confirmed, is to be 
filed with the proceedings in the cause thirty days 
thereafter. (Sec. G.) The report so made and con
firmed at the expiration of thirty days from the date 
of confirmation, unless appealed from, is binding and 
conclusive upon all parties to the action in which 
the writ of assignment of dower was issued. (Sec.~.) 

RIGHT OF APPEAL. 

Any party interested may appeal from the order 
of confirmation of the report of the cum missioners 
in the court in which the proceedings have been 
carried on. The appeal must be made within thirty 
days after the order of confirmation. (Sec. 9.) 

MODE OF APPEAL, BOND, .\ce. 

The appeal must be filed with the ~herifr who 
granted the order. It will not, however, be effec
tual or valid for any purpose, until a bond to tbe 
adverse party is executed by the appellant, and filed 
with the ~heriff with security to be approved by 
him. The approval must be evidenced by an en
dorsement on the bond. The bond itself must be in 
the penal sum of $100, and conditioned for tqe dili-
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t~.h~;i~t/or gent prosecution of the appeal, and payment of all 

~tJZ~':r~nt costs that may be adjudged by the court against the 
appellant. (S,:<:. 10.) 

DUTY OF SHERIFF WHEN BOND APPROVED. 

It is lIlade the duty of the sheriff with whom the 

appeal bond is filed-I. To transcribe the order, 
evidence, report, and other proceedings had bcfore 
him, togcther with the appeal. 2. To certify the 
same under his official seal; and, 3. To transmit 

thc same to the proper officer uf thc conrt appealed 
to. (Sec 11.) 

nEYIEW OF PROCEEDL\'GS BY THE COURT. 

The court to which the appeal is made, is requirea 
to proceed at the next ensni ng term after the trans
mission, and nut later than the second term after the 
making of the order appealed from, to review tIie 
proceedings upon the application, and to do therein 
"what shall be just." (Sec. 11.) 

IlEARING OF APPEAL. 

The hearing shall be brought on by the ordinary 
practice as in cases of an appeal from the county 
court, and the court JlIay by rule direct further re
turns from any sheriff whenever the same shall be 
necessary. (Sec. 14.) 

PROCEEDINGS UPON REVER.SAL. 

In case of the reversal of the order of confirma
tion, the court is to cause the same to be certified 
to the sheriff mabng the order, to the end that new 
commissioners may be appointed or a new admeasure-



DOWER. 121 

ment be had, as the court may direct. (Sec. 12.) The The Act for 
• • • the better 

court Itself may, If It see fit, appoint the commis_ru;.i~nment 
sioners. (lb.) of dow.r. 

DUTY OF SHERIFF IF NO APPEAL. 

If there be no appeal within the time limited for 
the purpose, it is the duty of the sheriff to deliver 
possession of the land admeasured to the claimant 
for her dower, and she may hold the same, subject 
to the payment of all taxes and charges accruing 
thereon subsequent to her taking possesFion. 

COSTS. 

In all cases where a widow's right to dower is 
established in an action for that purpose, the costs of 
proceedings for the assignment of dower follow the 
Buit, and are recoverable by writs of fieri facias from 
the goods and chattels or lands of the defendant in 
the Buit. (Sec. 13.) In all other cases the costs are 
in the discretion of the court or judge that issues 
the writ of assignment of dower. (lb.) But in both 
classes of cases all costs in appeal are in the discre
tion of the court of appeal. (lb.) Power is con
ferred upon the Superior Courts of Common Law to 
settle the fees to be allowed to the sheriff, commis
sioners, and all others for services. (Sec. 15.) 

REGISTRY OF REPORT. 

A certified copy of the report may be registered 
in the registry office for the county where the l:J.nds 

are situate. (Sec. G.) 



PARTITION AND SALE OF REAL ESTATE. 

CO:\'. ~TAT. U. C., CHAP. 86. 

30. Whenever the estate of any tenant in dower, 
Caee of or of any tenant by the courtesy or for life to the 

ten!l.ut in 
dower by whole or to any part of the estate, has been admitted 
courtesy or . • 
for life. If by the parties, or ascertamed by the court to be 
sale be made • 
sucb tenant existing at the time of the order for such sale, and 
.hall be • 
satisfied out the person entitled to such estate has been made a 
of proceeds, h d' h h 11 fi d &0<1 how. party to t e procee mgs, t e court s a rst eter-

mine whether such estate ought to be exempted from 
the sale, or whether the same should be sold; and in 
making suoh determination, regard shall be had to 
the interests of all the parties; and if a sale be 
ordered including such estate, all the estate and 
interest of every such tenant shall pass thereby, and 
the purchaser, his heirs and assigns, shall hold such 
premises freed and discharged from all claims by 
virtue of the estate or interest of any such tenant, 
whether the same be to any undivided share or to the 
whole or any part of the premises sold; and the 
court shall direct the payment of such sum in gross 
out of the purchase money to the person entitled to 
such dower or estate by courtesy or for life, as may 
be deemed, upon the principles applicable to life 
annuities, a reasonable satisfaction for such estate. 
(20 Vic. ch. 65, sec. 24.) 
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ARREARS OF DOWER. 
CON SOL. STAT. U. C., CHAP. 88, SEc.18. 

No arrears of dower, nor any damages on account No arrearo 

of such arrears, shall be recovered or obtained by any b!~~;~:e~d 
action or suit, for a longer period than six years next r~a:~~ 
before the commencement of such action or suit. (4 year •• 

Wm. IV. eh. 1, sec. 44.) 

Short form of barring dOlCer in conveyancing. 

CON. STAT. U. C., CHAP. 91, P. 910. 

And the said CA. B), wife of the said (grantor), 
hereby bars her dower in the said lands. 
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AN ACT RESPECTING MARRIAGES IN 
UPPER CAN ADA. 

CONSOLo STAT. U. C., CHAP. 72. 

1. The ministers and clergymen of every church 
Mioister~f and reliO'ious denomination in Upper Canada duly 

any denoml. 0 , 
nation .may ordain cd or appointed accordin2: to the rites and cere-
l!IOlemlllZe <..J 

marriage. monies of the churches or denominations to which 
they respectively belong, and resident in Upper 
Canada, may, by virtue of such ordination or appoint
ment, and according to the rites and usages of such 
churches or denominations respectively, solemnize 
the ceremony of marriage between any two persons 
not under a legal disqualification to contract such 
marriage. (20 Vic. ch. 66, S. 1; 11 Geo. IV. ch. 36, 
sec. 3.) 

2. But no minister or clergyman shall celebrate 
No minls.tar the ceremony of marriage between any two persons, 

to solemnIZe . • 
marriage unless duly authorized so to do by hcense under the 
uole,s au· h d d I' h 'f h tborlzed by an an sea ot t e governor, or, 1 not so aut or-
license or • d h I h' . f h after publi· lZe , t en un ess t e lUtentlOn 0 t e two persons to 
cation of. b I' did' d'bl banns. lUtermarry e proc alme open y an lU an au I e 

voice in the church, chapel, meeting.house, or place 
of public worship of the congregation or religious 
community with which the minister or clergyman is 
connected, on three several Sundays, immediately 
before the service begins, or immediately after it 
ends, or at some intermediate part of the service, 
together with the number of such proclamation, as 
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being the first, second or third time of a~king. (38 
Geo. III. ch. 4, sec. 4; 11 Geo. IV. ch. 3G, sec. 5.) 
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3. It shall not be a valid objection to the leo-ality No valid 

f . " . ohjection 
o a marrIage that the same was not solemnized 10 a that it was 

t d h h h I . h' . not in a consecra e c urc or cape, or Wit 10 any partlCu- church or 

lar hours. (33 Geo. 3, ch. 5, sec. G.) cbapel, &c. 

4. Every clergyman or minister who celebrates a lIJin~.ter.: 
marriage in Upper Canada, shall, if required at the :::~:;Y~:'v~ 
. f h . b . h f h . h certificate if time 0 t e marriage y ell er 0 t e parties t ereto, required.' 

give a certificate of the marriage under his hand' 
specifying the names of the persons married, the 
time of the m'arriage, and the names of two or more 
persons who witnessed it, and specifying also whether 
the marriage was solemnized pursuant to licensc or 
after publication of banns; and the clergyman or 
minister may demand twenty.five cents for the certi- ce~7~:~:;'. 
ficate, from the person requiring it. (20 Vic. c. GG, 
sec. 2.) 

5. Every clergyman or ministe! shall, immediately M!ni,ter to 

after he has solemnized a marriage, enter in a book, ~::'~;i'::' 
to be kept by him for the purpose, a true record of book, &c. 

the marriage; and shall, on or before the first day of 
February in every year, return a certified list of all 
marriages by him solemnised during the year ending 
on the thirty-first day of December next preceding, To mok. a 

to the registrar of the county in which the marriages l'~~~!{or:'he 
have taken place, and shall, at the time of makillg llegistrar. 

the return, payor transmit to the registrar one dollar 
as his fee thereon. (20 Vic. cap. 6G, sec. 3.) 

6. (For form of record see statute.) 
7. On receipt by the registrar of any such list, he 

shall file the same among the papers of his office, 
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Re~8trar's and record the same in a book to be kept by him for 
fees for 
copios. the purpose; and in case of the death or absence of 

the witnesses to a marriage, such register, or a certi. 
fied copy, shall be sufficient evidence of the marriage, 
and the registrar shall give a certified copy of a mar· 
riage record to any person demanding the same, on 
payment of fifty cents. (~O Vic. ch. 66, sec. 3.) 

8. Every clergyman or minister, before solemnizing 
Minister's a marriage, lllay demand from either of the parties 

fees. thereto the sum of two dollars, to enable him to pay 
the sum to be paid or transmitted by him to the 
registrar, and to remunerate thc clergyman or 
minister for the trouble and expense attendant on 
preparing and transmitting such certified list to the 
registrar. (~O Vic. ch. 66, sec. 3.) 

Portl .. may 9. But nothing in this act shall prevent the pay· 
!~~~t~)~~~ ment to the clergyman or minister of any further 
~i~Ut~,,:.'-;- remuneration the parties choose to make. (~O Vic. 
think fit. ch. 66, sec. 3.) 

10. In case of the death or removal of a minister 
In case of or clergyman before making his annual return, his 

death or h h' I I d removal, successor or any ot er person aVlng the ega custo y 
!~~~~~::Sto of the book referred to in the fifth section, shall 
make return t t th' 'fi d f 11 . to Registrar. re uro 0 e registrar a certI e copy 0 a marriages 

Q1lakers' 
marriages 
declared 
valid. 

therein recorded, and the registrar shall record the 
same as if the return had been made by the minister 
or clergyman who celebrated the marriages. (20 Vic. 
ch. 66, sec. 4.) 

11. Every marriage duly solemnized between 
members of the Religious Society of Friends, com. 
monly called Quakers, according to the rights and 
usages thereof, shall be valid; and the duty imposed 
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by this act upon a minister and clergyman, shall, 
with regard to such marriage, be performed by the 
clerk or secretary of the society, or of the meeting at 
which the marriage is solemnized. (20 Vic. ch. 66, 
sec. 7.) 
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12. Every clergyman, minister, clerk, secretary or Fine. for 

other person, who in any year refuses or neglects to ~:f~~~IiDg to 

return the certified list rcquired of him by this act, certilied list 

on or before the first day of February, shall forfeit 
for cach day's delay after that day, the sum of four 
dollars, which sum shall be recoverable with costs 
before any magistrate of the county in which the 
person resides, and shall be applied according to law. 
(20 Vic. ch. 66, sec. 37.) 

13. The clerk of the peace of every county shall, CI .. k. of 
Peace to fur-

at the expense of the county, from time to time, on ni.h books 
. h II I . . d hand prmted demand, furOlS a c ergymen or mlOlsters an ot ers forlll". at the 
.. expense of 

in the county reqUired by thiS act to make returns, the county. 

with the books to be kept, and with printed blank 
forms for the lists to be returned; and such books 
shall have columns and headings printed on every 
page, according to the form given in the sixth section; 
and the books and forms shall be of such size and 
form as to admit of the necessary entries being con
veniently made therein. (20 Vic. ch. 66, sec. 8.) 

14. The book, by whomsoever furnished, shall be SRld book., 

d 
., h' h&e.,tobetbe 

the property of the church or enommatlOn to w IC 1"·"I, .. ,tyof 
. . b I the "hll,ch the clcrgYlllan or llllllster, clerk or secretary C ongs to wlokh 

at the time of the first marriage which he records ~~i~~~~:an 
therein. (20 Vie. ch. Ga, sec. :.:.) 
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MARRIAGE LICENSE FUND. 

15. The portion of the marriage license fund aris. 
Mmi'ge in~ in Upper Canada, shall he at the disposal of the 

lIeou68 fuud. L' . I L" hi· f . . U 
egl~ ature, lOr pu IC purposes 0 mterest 10 pper 

Canada. (13 & 14 Vic. ch. 70.) 
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AN ACT FOR THE BETTER PREVENTING 
OF CLA~DESTINE MARRIAGES. 

26 GEO. II., CHAP. 33. 

'Vhereas great mischie£~ and inconveniences have 
arisen from clandestine marriages; for preventing 
thereof for the future, Be it enacted, &c., That from 
and after the twenty-fifth day of .March, in the year 
of our Lord one thousand seven hundred and fifty
four, all banns of matrimony shall be published in an 
audible manner in the parish church, or in some 
public chapel, in which public chapel banns of matri
mony have been usually published, of or belonging 
to such parish or chapelry wherein the persons to be 
married shall dwell, according to the form of words 
prescribed by the rubriek prefixed to the office of 
matrimony in the Book of Common Prayer, upon 
three Sund:JlIs preceding Ihe solcmn-ization of mar- See 2 Dur. 

riage, during the time of morning service, or of 898. 

evening service (if there be no morning service in 
such church or chapel upon any of those Sundays), 
immediatel!! after the second lesson: and whensoever 
it shall happen that the persons to be married shall" 
dwell in di\'ers parishes or chapelries, the banns 
shall in like manner be published in the church or 
chapel belonging to such parish or chapelry wherein 
each of the said persons shall dwell; and where both 
or either of the persons to be married shall dwell in 
any extra parochial place (having no church or 

N 
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Doult. 634• chapel wherein banns have been usually published), 
Bnd 21 C •• 
Co. 3. c. 53. then the banns shall in like manner be published in 

the parish church or chapel belonging to some parish 
or chapelry adjoining to such extra parochial place; 
and where banns shall be published in any church 
or chapel belonging to any parish adjoining to such 
extra parochial place, the parson, vicar, minister or 
curate, publishing such banns, shall, in writing under 
his hand, certify the publication thereof in such 
manner as if either of the persons to be married 
dwelt in such adjoining parish; and that all other 
the rules prescribed by the said rubrick concerning 
the publication of banns, and the solemnization of 
matrimony, and not hereby altered, shall be duly 

Mini ter t~ observed' and that in all cases where banns shall 
olgn vubllc,- , 
tlon. and have been published, the marriage shall be solem-
m!llflll~8 to 
~ solem· nized in one of the pari~h churches or chapels where 
I1lz~dJ &c. 

such banns have been published, and in no other 
place whatsoever. 

II. Provided always, That no parson, vicar, min-
Notle. of ister or curate, shall be obliged to publish the banns 

t'\A namt-8, • 
& ." of tho of matrimony between any persons whatsoever, unless 
pad.s'o b. h . 
I<, •• n to tb. t e persons to be married, seven days at the least 
~lini'''r b" h' . d r h fi bl" f lev_n d.y. elore t e time reqUIre lor t erst pU IcatlOn 0 
bero«. &c. h b . I d I' bdl' suc anns respect1\'e y, e Iyer or cause to e e 1-

vered to such parson, vicar, minister or curate, a 
notice in writing of their true christian and surnameF, 
and of the house or houses of their respective abodes 
within such parish, chapelry, or extra parochial place 
as aforesaid, and of the time during which they have 
dwelt, inhabited or lodged, in such house or houses 
respectively. 
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tIl. Provided alwa.1J8, That no parson, minister, 
vicar or curate, solemnizing marriages after the 
twenty-fifth day of March, in the year one thousand 
seven hundred and fifty-four,.between persons, both 
or one of whom shall be under the age of twenty-one 
years, after banns published, shall be punishable by 
ecclesiastical censure for solemnizing such marriages 
without consent of parents or 9uardians, whose con-
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sent is required by law, unless such parEon, minister, But when 
vicar or curate, shall have notice of the dissent of~~ron~ :o~~~i. 
such parents or guardians; and in case snch parents 
or guardians, or one of them, shall openly and pub-
licly declare or cause to be declared, in the church 
or chapel where the banns shall be so published, at 
the time of such publication, his, her or their dissent 
to such marriage, such publication of banns shall be 
absolutely void. 

IV. And it is hereLy further enacted, That no Lie.n ... to 
. be granted 

license of marriage shall, from and after the said in tbe 
• ('hurch of 

twenty.fifth day of March, In the year one thousand Bu,·h pari,h 
only. where 

seven hundred and fifty.four, be granted by anyone oltbe 
.. d" l'arlie!'ll'JhaU archbishop, bishop, or other or lnary or person havereBid_d, 

having authority to grant such licenses, to solemni~e &c. 

any marriage in any other church or chapel, than in 
the parish church or public chapel of or belongin~ 
to the parish or chapelry, ~ithin which the usual 
place of abode of one uf the persons to be married 
shall have been for the space of four weeks imme-
diately before the granting of such license; or where 
both or either of the parties to be married shall dwell 
in any extra parochial place, having no chureh or 
chapel wherein banns have been usually published, 
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Places 
whir-h may 
be deemed, 
&c. 

DOWER. 

then in the parish churcll or chapel belonging to 
some parish or chapelry adjoining to such extra 
parochial place, and in no other place whatsoever. 

Y. Provided always, and be it enacted by the 
authority aforesaid, That all parishes where there 
shall be no parish church or chapel belonging thereto, 
or none wherein divine service shall be usually cele-
brated every Sunday, may be deemed extra parochial 
places for the purposes of this act, but not fur any 
other purpose. 

"VI. Provided always, That nothing hereinbefore 
Archbi,hop contained shall be construed to extend to deprive 

ofCHoter.. • 
bury'. right. the Archbishop of Canterbury and his successor!', 

and his and their proper officers, of the right which 
hath hitherto been used, in virtue of a certain statute 
made in the twenty-fifth year of the reign of the late 
king Henry the Eighth, entitled, An Act concerning 
Peter Pence and Dispensations; of granting special 
licenses to marry at any convenient time or place. 

VII. Provided a1zcoys, That from and after the 
Surro!:at. twenty-fifth day of March, in the :year one thousand 

to take an h d 
oath of office, eeven un red and fifty-four, no surrogate deputed 
&c. by any ecclesiastical judge, who hath power to grant 

licenses of marriage, shall grant any such license 
bef.Jre he hath taken an oath before the said judge 
faithfully to execute his office, according to law, to 
the best of his knowledge, and hath given security 
by his bond, in the sum of one hundred pounds, to 
the bishop of the diocese, for the due and faithful 
execution of his said office. 

YIII. And whereas many persons do solemnize 
matrimony in prisons and other places without pub-
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lication of hanns of license of marriage first had and Persons 
• ro~~d 

obtained; therefore, for the prevention thereof, be it "ol.u~Dizing. 
. matnmony 

enacted, that If any person shall, from and after the without, &c., 
fif h d . 1\1 h' h e,cept by twenty- t ay of l' arc , In t e year one thousand ",Pecial 

h d d d fif 1:' I' . heens., to b. 
seven un re an tY-lour, so emmze matnmony tromported, 

in any other place than a church or public chapel ~na~;i~~e. 
where banns have been usually published, unless by null. 

special license from the Archbishop of Canterbury; 
or shall solemnize matrimony without publication of 
banns, unless license of marriage be first had and 
obtained from some person or persons having autho-
rity to grant the same, every person knowingly and 
willingly so offending, and being lawfully convicted 
thereof, shall be deemed and adjudged to be guilty 
of felony, and shall be transported to some of his 
Majesty's plantations in America for the space of 
fourteen years, according to the laws in force for the 
transportation of felons: and all marriages solem-
nized from and after the twenty-fifth day of March, 
in the year one thousand seven hundred and fifty-
four, in any other place than a church or such public 
chapel, unless by special license as aforesaid, or that 
shall be solemnized without publication of banns or 
license of marriage from a person or persons having 
authority to grant the same, first had and outained, 
shall be null and void to all intents and purposes 
whatsoever. 

IX. Provided, That all prosecutions for such felony ti!~o::i~~-;n 
shall be commenced within the space of three years thr •• yea,._ 

after the offence committed. 

X. l'ruvided ahcuys, That after the solemnization 
of any marriage, under a publication of banns, it 
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P~oofof shall not be necessary in support of sneh marriage 
partleR dwel- .. 
lin~ in the to give any proof of the actual dwelhng of the partIes 
p 'n,he,_ .tc., hI' h . h 
not n-ce.· in the respective parishes or cape fles w erelD t e 
sorv 'n I he , • d h h 
validity of banns of matrimony were pubhshe ; or were t e 
s1Ich ., b I' 'h II t b t Dl.rri.ge. marriage IS y Icense, It s a no e necessary 0 

give any proof that the usual place of abode of one 
of the parties, fur the space of four weeks as afore
said, was in the parish or chapelry wherein the mar, 
riage was solemnized; nor shall any evidence in 
either of the said cases be received to prove the 
contrary in any suit touching the validity of such 
marriage. 

XI. And 1't i.~ hereby further enacted, That all 
by~:~~~::r' marriages solemnized by license after the said twenty
:,i~~.,,~~~on·fifth day of March, one thousand seven hundred and 
p"rth's not fifty-four, where either of the parties, not being a 
beln~ a 

widower or widower or widow, shall be under the age of twenty-
wid'iw. but ...... 
under age, one years, which shall be had without the consent of 
void. 

such of the parties father, so under age (if then 
living), first had and obtained, or, if dead, of the 
guardian or guardians of the person of the party so 
uuder age, lawfully appointed, or one of them; and 
in case there shall be no such guardian or guardians, 
then of the mother (if living and unmarried), and if 
there shall be no mother living and unmarried, then 
of a guardian or guardians of the person appointed 
by the Court of Chancery; shall be absolutely null 
and void to all intents and purposes whatsoever, 

XII. "And whereas it may happen that the guar-
89~·e 2 Bur. dian or guardians, mother or mothers, of the parties 

. to be married, or one of them, so under age as afore
said, may be non compos mentis, or may be in parts 
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beyond the seas, or may be induced unreasonably 
and by undue motives to abuse the trust reposed in 
him, her or them, by refusing or withholding his, 
her or their consent to the marriage;" Be it there-
fore enacted, that in case any such guardian or guar-
dians, mother or mothers, or any of them, whose 
consent is made necessary as aforesaid, shall be non 
compos mentis, or in parts beyond the seas, or shall 
refuse or withhold his, her or their consent to the 
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marriage of any person, it shall and may be lawful Partie. may 
f, d· f .. f h appl, to the ur any person eSHous 0 marrYing, In any 0 teL rd Chan. 

ahove mention! d cases, to apply by petition to the ccllor, &c. 

Lord Chancellor, Lord Keeper, or the Lords Com
missioners of the Great Seal of Great Britain for the 
time being, who is and are hereby crupowered to 
proceed on such petition in a summary way; and in 
casc the marriage proposed shall, upon examination, 
appear to be proper, the said Lord Chancellor, Lord 
Keeper, or the Lords Commissioners of the Great 
Seal for the time being, shall judicially declare the 
salDe to be so by:tn order of conrt, and such order 
shall be deemed and be taken to be as good and 
effectual, to all intents and purposes, as if the guard-
ian or guardians, or mother of the person so petition-
ing, had consented to such marriage. 

XIII. And 1·( is hereby further enar.ted, That in no No Ault In 
. • F-ICdet-iastical 

case whatsoever shall any suit or proceeding be had 1n Court to 
••. compt"l 

any eccleSiastICal court In order to compel a celebra- m .. riage In 
. . fi· I· b ffacl'" tion of any marriage In aC1(l! ecc eSli1!, y reason 0 ecdosire. 

any contract of matrimony whatsoever, whether per 
verba de pra:scliti or per verba de futuro, which 
shall be entered into after the twenty-fifth day of 
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March in the year one thousand seven hundred and 
fifty-four; any law or usage to the contrary notwith
standing. 

XIV. And for preventing undue entries and 
Cburchwar- abuses in registers of marriages, that on or before the 

dens to 
I::;0vid. twenty-fifth day of March in the year one thousand 

oks. seven hundred and fifty-four, and from time to time 
afterwards as there shall be occasion the church-war
dens and chapel-wardens of every parish or chapelry 
shall provide proper books of vellum or good and 
durable paper, in which all marriages and banns of 
marriages respectively, there published or solemnized 
shall be registered, and every page thereof shall be 
marked at the top with the figure of the number of 
every such page, beginning at the second leaf with 
number one; and every leaf or page so numbered 
shall be ruled with lines at proper and equal distances 
from each other, or as near as may be; and all banns 
and marriages published and celebrated in any church 
or chapel or within any such parish or chapelry, shall 
be respectively entered, registered, printed, or writtcn 
upon or as ncar as conveniently may be to such ruled 
lines, and shall be signed by the minister, vicar, par
son or curate, or by some other person in his presence 
and by his direction; and such entries shall be made 
as aforesaid on or near such lines in successive order 

To be fig. h th . d d 
u~ed by tb. were e paper IS not amage or decayed by acci-
~h01Bter and d I h f . . 
kept for ent or engt 0 tImc, untIl a ncw book shall be 
public us.. th ht . oug proper or necessary to be proVIded for the 

same purposes, and then the directions aforesaid shall 
be observed in every such new book; and all books 
provided as aforesaid shall be deemed to belong to 
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every such parish or chapel respectively, and shall be 
carefully kept and preserved for public use. 
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XV. And in order to preserve the evidence of M.rri.~e. 
. d k h f h f to be in tb. marrlages, an to ma e t e proo t ereo more cer- pr •• enoe of 

tain lind easy, and for the direction of ministers in ~:~.;:t;Dd 
the celebration of marriages and registering thereof, be registered. 

Be it enacted, that from and after the twenty-fifth 
day of March, in the year one thousand seven hun-
dred and fifty-four, all marriages shall be solemnized 
in presence of two or more credible witnesses besides 
the minister who shall celebrate the same; and that 
immediately after the celebration of every marriage, 
an entry thereof shall be made in such register to be 
kept as aforesaid; in which entry or register it shall 
be expressed, that the said banns or license i and if 
both or either of the parties married by license, be 
under age, with consent of the parents or guardians, 
as the case shall be; and shall be signed by the . 

, And s.gned 
minister with his proper addition, and also by the &c. 

parties married, and attested by such two witnesses; 
which entry shall be made in the form or to the 
effeet following; that is to say: 
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Form. A. B. of {;~~s} Parish 

and C. D. of { ~~~s} Parish 

. d' h' {Church} b {RannS } 'th were marne 10 t IS Ch 1 Y L' WI ape lCense 

{
Parents } h' consent of '" d' t IS .xuar lans day of 

in the year {Rector. } 
by me, F. F. Vicar. 

Curate. 

. I' db {A.B.} This marrIage was so emDlze etween US, C. D. 

. h f {E. F. } In t e presence 0 G. H. 

P.~"On8 XVI. And be it further enacted, by the authority 
convicted of 
making.. aforesaid, that if any person shall, from and after the 
false cotry, • 
oroffo,rging, twenty.fifth day of March, In the year one thousand 
:~~h·:~try, seven hundred and fifty.four, with intent to elude 
or or destroy· h f' f h' k' I d '11' I . ing.sucb t e oree 0 t IS act, nowmg y, an WI 109 y, 10' 

~~~~;; sert, or cause to be inserted in the register book of 
death. such parish or chapelry as aforesaid, any false entry 

of any matter or thing relating to any marriage; or 
falsely make, alter, forge, or counterfeit, or cause, 
or procure to be falsely made, altered, forged, or 
counterfeited, or act or assist in falsely making, 
alterin~, forging, or counterfeiting any such entry 
in such register; or falsely make, alter, forge, or 
counterfeit, or cause, or procure to be falsely made, 
altered, forged, or counterfeited, or assist in falsely 



DOWER. 

making, altering, forging, or counterfeiting any 
such license of marriage as aforesaid; or utter, or 
publish as true, any such false, altered, forged, 
or counterfeited register as aforesaid, or a copy 
thereof, any s'lch false, altered, forged, or coun
terfeited license of marriage, knowing such regis
ter or license of marriage respectively to be falsc, 
altered, forged, or counterfeited; or if any person 
shall, from and after the said twenty-fifth day of 
March, wilfully destroy, or cause or procure to be 
destroyed, any register book of marriages, or any 
!lart of such register book, with intent to avoid any 
marriage, or to subject any person to any of the pen
alties of this act; every person so offending, and 
being thereof lawfully convicted, shall be deemed 
and adjudged guilty of felony, and shall suffer death 
as a felon, without benefit of clergy_ 

XVII. Provided always, That this act, or any
thing therein contained, shall not extend to the mar
riages of any of the Royal Family. 

XVIII. Provided likewise, That nothing in this 
act contained shall 'extend to that part of Great Bri
tain called Scotland, not to any marriages amongst 
the people called Quakers, or amongst 'the persons 
professing the Jewish religion, where both the par
ties to any such marriage shall be of the people called 
Quakers, or persons professing the Jewish religion 
respectively, nor to any marriages solemnized beyond 

the seas. 
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