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A

HISTORY

OF THE

Shipping and Navigation.

INTRODUCTION.

IT is propofed to take an hiftorical view
of the law of England with regard to Ship-
ping and Navigation. The increafe of
thipping, and the improvement of naviga-
tion, are objects that have frequently en-
gaged the attention of the legiflature ; and
'various provifions have been made from
time to time, by which it was endeavoured
to confine, as much as poflible, the trade
to and from this country. the employment
of the fifheries, and the conveyance coalt-
wife, to the fhipping and mariners of this
country alone. The hiftory, theretore, of
Shipping and Navigation includes in it the

B hiftory
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hiftory of the different branches of foreign
and domeftic trade, and of the fitheries car-
ried on either upon our coafts or abroad;
and we fhall accordingly, in purfuing this
inquiry, be led to confider the laws that
have been made for better regulating thofe
various objects of commercial policy.

But this, underftood in its largeft extent,
opens to us a field of more fpace and greater
variety than is neceflary for our prefent pur-
pofe ; fome limit muft therefore be fet to
our refearch : in fo doing it is meant to con-
fine ourfelves merely to fuch matters as be-
long to fupping and navigation in the firiGter
fenfe of thofc words, or at leaft in the par-
liamentary fenfe which they have acquired
from the ufe and application of them in
sdifferent acts of parliament. -Thus, what--
ever relates to a fhp, and its qualifications
of owrerfhip, or built, the mafter who com--
mands, and the feamen who navigate it, the
geods and commodities, and the places from
which it may import by virtue of fuch
qualifications ; ali thefe are peculiarly fub-
jects of the prefent Hiftory; and will of
themfelves bring before us the trade and
commerce of the whéle world. But any
incidents and circumftances relating to that
trade and commerce, and not originating
from, or belonging to, the precife nature
of fuch qualifications of the /g and its na-
vigatwon, are extraneous and foreign. Thus
the whole econcern of cuftoms and duties
being merely regulations of revenue; the
detail for colleting and fecuring fuch re-
venue, including the numercus provifions

about
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about {muggling; with an infinitude of
other matters lying within the department
of the cuftom-houfe, are all excluded, as
no part of this work. In fhort, it is in-
tended to touch upon thofe topics, and thofe -
only, which compofe the famous A& of
Navigation made in the 12th year of king
Charles the Second, and which has in its
title the fame words in the fame fenfe in
which they are here to be underftood : An
Att for the Encouraging and Increafing of Suip-
PING and NAVIGATION.

Such is the nature and extent of the
propofed defign; which will comprife a
hiftory of what are ufually termed The Aéts
of Navigation. This hiftory may properly
be divided into Three Periods: the Firft
containing the laws made from the earlieft
appearance of any fuch, down to and in-
cluding the Ac of Navigation made in
1651, during the time of the Common-
wealth. The Second will commence with
the famous A& of Navigation pafled in
the 12th year of Charles II. and will con-
tain all the laws pafled down to the time
of making the peace in 1783. The Third
will commence after the peace, and contain
all the laws which have been made down
to the prefent year 1792.

After we poflefs the text of the law, we
become curious to learn what conftruction
it has received, and what practice has been
founded upon it. Itis intended, therefore,
to interfperfe fuch information relative to
the conftrution and ufage, that has ob-

B2 tained
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tained in confequence of the pafling of
the different A¢ts of Navigation, as the
beft fearch has been able to difcover. The
place where a lawyer would naturally look
tor materials of this fort, is the books of
reports, containing decifions and opinions
of the courts. This fearch has been made,
but it has not anfwered the expectations
that might be entertained either from the
importance of the fubject or the lapfe of
time, which promifed many occafions for
judicial difcuflion on thefe laws. All the
cafes to be found in the printed books,
from the time of pafling the Act of Navi-
gation to the prefent moment, do not ex-
ceed ten; nor has repeated inquiry been
able to draw forth any information of this
kind from manuferipts. One great fource
therefore of illuftration, and that which
principally commands the attention of the
profeflors of the law, is extremely deficient
in this branch of jurifprudence.

This dearth of recorded judgments muft
furely be aferibed to no other caufe than
that there were very few worth recording :
for it is not to be believed that, among the
variety of matter collected from term to
term in Weftminfter-hall, ther furnifhed
by the laws of navigation fhould have
clcaped without receiving its due portion of
attention : and this appears the lefs likely,
when it is confidered that fuch caufes be-
long to the jurifdi¢tion of a particular
court, ‘that they arc inftituted by a board
of revenue, and are advifed and condudt-
ed by the law-officers of the crown. The

circum-
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circumftances attending thefe fuits give
them a very fpecial appearance. There
are officers of an eftablifhed -board, pro..
moting and watching the progrefs of them
in every ftage, whofe fituation makes it
their intereft to pick up every fuggeftion
that can be added to the ftock of official
information ; and it is not very likely, that
any decifion worth remembering fhould
have efcaped both the general reportersand
thofe who colle¢t for the ufe of the cuftom-
houfe : if the latter will not fupply the de-
ficiency of the former, we may reft fatis-
hied that it can be fupplied from no other
fource.

It is in the memory of many perfons,
who are officially bound to know it, that
for twenty or thirty years back, very few
points of law have been argued in the
court of exchequer upon any _.of the Adts
of Navigation. From the experience of
this period we are enabled to form fome
judgment of the proceeding ; and we may
readily believe, that in former times, as
we know it.is in our own, the generality of
fuits grounded upon thefe ftatutes, turned
upon fome point of fact, without any dif-
pute about the meaning of the law; and
from fuch fuits no legal materials were to
be derived for the information of pofterity.

It might be inferred from this, that the
laws of navigation are penned with great
clearnefs, and are happily excmpt from
thofe ambiguities, which have been feen to
cloud the conftru¢tion of other laws,

framed
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framed by perfons of the beft learning and
experience. But intruth a° want of clear-
nefs is not the only nor the moft common
caufe of doubt and difhculty in the inter-
pretation of laws: they originate from
other defects than thofe in the laws them-
felves ; from the conceit of the parties in-
terefted, and the weak judgments of their
firft advifers.  Such difpofitions and fuch
intellects will eafily perfuade themfelves,
tht the law {peaks the language they wifth
it fhould fpcas, and at any rate they will
think it wortl: tryin:, whether they cannot
prevail with a rourt to confirm their opi-
nion. Thefe confiderations have general-
Iy had their full ¢le¢t to plunge the par-
ties into a fuit, before the matter comes
into the hands of thofe, who are beft able
to diftinguifh, but who are then obliged to
exercife their ingenuity inftead of their
judgment, and to torture and confound
every thing, in order to fupport what in
their clofets they would pronounce untena-
ble. Yet it is 1o fuch occafions as this, that
we are indebted for two-thirds of the legal
argument to be found in the Report-books ;
and out of fuch attempts to miflead and
mifreprefent, grow the true expofition and
the real learning of the law.

But the kings fuits are brought into court
in a different manner: they are, in the
firft inftance, well confidered by the foli-
citor of the board of cuftoms, who is qua-
lified by his daily pra&ice to form a fuffi-
cient opinion upon the point of law ; they
are ufually fubmitted to the opinion of the
attorney and folicitor general, whofe judg-

ment
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ment and difcretion are looked to for ad-
vice and direction. Thefe officers feel them-
felves refponfible in their profefhonal cha-
racter for that which they advife and pro-
mote ; and they will always have in view,
that the opinion given in their chambers is
fuch as they need not fcruple to fupport in
public argument. In addition to their own
reputation, they confult likewife the ho-
nour of the crown, whofe rights fhould
never be brought judicially in queftion
without a reafonable confidence of fuccefs.
While fuch confiderations have their influ-
ence, no points of law will be hazarded,
that do not appear really and {ubftantially
to contain doubt and dithculty.

If few determinations of courts are to
be found on .this fubje¢t of Shipping and
Navigation, there is not wanting informa-
tion of another kind. This is from the
opinions of law-ofhcers, which have been
taken from time to time ever {ince the reign
of Charles the Second, by the board of
cuftoms, for the direétion of themfelves
and their officers in points of practice as
they arofe. Wherever this can be obtain-
ed, I fhall ¢cndeavour to make it fupply the
deficiency of judicial matter, in expound-
ing and 1lluftrating the laws madc by the
Legiflature.

[ am aware that the ferupulous dignity
of the law of England has not been ac-
cuftomed to receive, as authorities, any
thing lefs than the opinions delivered by
judges upon the bench; the arguments of

counfel
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counfel in court, and their opinions at
chambers, are placed among thofe extra-
judicial and private matters that are want-
‘ing in the eflential quality which fhould
conftitute a juridical authority. But it
may be faid, with due deference to the
oracles which fpeak in our courts, that the
opinions of lawyers have an advantage
which thofe have not; they come down to
us in the writing of the author—his own
meaning conveyed in his own words ; the
opinions of courts, on the other hand, are
ufually conveyed by ftanders-by; and the
cleareft judgment may, in after-time, be
brought in queftion from the inaccuracy of
contradictory reports. Indeed T can enter-
tain no doubt but an opinion afcertained to
be really given by a perfon filling the office
of king’s attorney or folicitor upon points
of revenue and rights of the crown, will
be received by lawyers as a very high au-
thority ; and1 fhall think myfelf very for-
tunate in having had an opportunity to
bring together a confiderable degree of in-
formation from materials of that fort.

With thefe helps from the decifions of
courts, and the opinions of law-officers of
the crown, it is hoped fome light may be
thrown on the aés of Parliament, which
are the obiet of this Hiftarv. =

PART
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P ART L

Firff A3 of Navigation—Petition of the Com-
mons on the Carrying Trade—An Eafement in
Duty for Englyh Ships—Stat. 5. Eliz.—
The Fifheries encouraged—The Coafting Trade
—SThe Plantation Trade—Aa of Naviga-
tion 1651.

TH E firft provifion made by parliament,
that can be claffed under the denomina-
tion of a Navigarion-Aet, is ftat. 42. Ed. 3.
c. 8. which enacted, that all fhips of Eng-
land and Gafcoigne which came into Gaf-
coigne, fhould be firft freighted to bring
wines into England before all other. But
this preference (fuch as it is) being enjoyed
in common with the people of Gafcony,
who were then the king’s fubjects equally
with the Englith; and the Englifh being
actually reftrained by another part of the
act from going to Gafcony to buy wincs,
which were to be brought only by the Gaf-
cons and other Aliens, this has not been
confidered fufficiently favourable to Englith
thipping to be ranked among the Acts of
Navigation.

‘ That

PART 1.
ey~
42 ED. 1L TO
A. D. 1651,
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A.D. 1651
Firft Act of
Nay:gation,
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That which has ufually been deemed the

" firft AGt of Navigation, is ftat. 5. Rich. 2.

~{t. 1. c. 3. which 1s exprefled in the begin-

ning of it to be made for the increafe of the

navy of England, which was then greatly di-
minifhed.

It was thereby ordained, that none of the
king's liege people thould from thencetorth
thip any merchandize in going out, or
coming within the realm of England in
any port, but only in fhips of the king’s
liegeance, under the penaly of forfeiting
all the merchandizc thipped in other velicls,
or the value thercof; a third part to go to
the informer, or, as it is exprefled, * the
« perfon who duly efpieth and duly proveth
¢« any offence againit that ftatute.”

But this attempt to encourage Englith
fhipping feems to have been made before,
the actual ftate of our navigation would
quite warrant it; for in the very next fef-
fion of parliament it was enacted, by ftat.
6. Rich. 2. c. 8. that the faid law fhould only
take place ¢ as long as thips of the faid
« liegeance were to be found able and fuf-
« ficient in the parts where the merchants
-« happened to dwell.” Again. in the 14th
year of that king, the fame regulation was
repcated by parliament; but it was on that
occation accompanied with a qualification
which fuggefls an important obfervation
upon thefe laws of navigation; for when
it was enalted by ftat. 14. Rick. 2.c. 6.
“ that merchants of the realm of England
“ fhould freight in the faid realm the

¢ fhips
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¢ thips of the faid realm, and not ftrange *»** 1.
“ fhips,” this provifo was added, /o that the ; iy (i vo
owners of the faid fhips take reafonable gains a-e. 1653
Jor the freight of the fame. If, therefore, Eng-

lith fhips could not be got, or if the owners
demanded an unreafonable freight, foreign

fhips might {tili by law be employed.

From thefe conceflions and qualifications
it is feen how early our anceftors felt, that
thefe beneficial regulations, with all their
advantages, contained in them the incon-
veniencies and mifchiefs of a monopoly;
and that the navigation and fhipping of
the country could not be favoured without
expofing its trade to fome degree of burden
and reftraint. Indeed it will be found,
from the wording and tenor of various fta-
tutes made on this fubjeét, that the Acts of
N.vigation were regulations more of a po-
litical than commercial nature; and that
the whole advantage to be derived there-
from was intended to center in the navy
of England. We fhall find, in all fubfe-
quent regulations, that the object in view
is the increafe of fhips and not of com-
merce, and that the intereft of the latter is
made frequently to give way to that of the
former.

There appears to have been no ftatute on
this fubject from the reign of Richard II.
till the reign of Edward IV. when it was
enacted by ftat. 3. Fdw. 4. c. 1. among
other regulations refpecting the trade of
wool, that no perfon ir:habiting within the

realm
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4 ED. III.ToO
A. D631,

Teiivion of the
Commonas og
the Carrying
1rae,

HISTORY OF THE LAW OF

realm of England, other than merchar}c
{trangers, thould freight nor charge within
the realm any fhip or other veflel of any
alien or ftranger with merchandize to be
carried out of the realm, nor fhould bring
any into it, if he could have fufficient
freight in the fhips or veflels of denizens,
on pain of forfeiting the merchandize, half
to the king and half to the perfon feizing.
But this provifion in favour of Englith thip-
ping was to laft no more than three years;
and we find no other ftatute on this fubject
till the reign of Henry VIL

But in the mean time a petition made
by the commons in parliament in the 18th
year of Henry 6. is well worthy of notice.
It was there prayed, that thenceforward no
Italian, or other merchant of the countries
beyond the Straits of Morocco, fhould fell
in this realm any other merchandize than
that of the countries beyond the Straits, on
pain of forfeiture thereof. And the reafon
there alledged for fuch a regulation is, that
fince the Italian merchants had become
carriers of the commodities of Spain, Por-
tugal, and other countrics without the
Straits, in addition to the produétions of
the countries within the Straits, thofe arti-
cles were not brought in fuch abundance,
nor were they fold fo cheap as when they
were brought by the merchants of thofe
countries refpectively, or were fetched by
the merchants of this country in their own
fhips; the confequence of which was, not
only the decreafe of the king’s cuftoms,
and the depreciation of the merchandize of

this
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this realm, but alfo a great hurt to all the ;.. r .
navy of the realm. e~~~
42- FO. {11 Yo

A.D.tiz,

- . Such are the mifchiefs which were meant
to be remedied ; and the benefits the com-
mons propofed by the regulation thus pray-
ed were ftated to be, that the countries
without the Straits would be maore defirous
of peace and friendfhip with England, in
order that their merchants might have fafe-
conduét to bring their goods hither; and
that our merchants carrying the goods of
this country themf{elves might fell them at
the firft hand, and fo make greater profits.
They prayed this might pafs into a law for
ten years; but the king did not affent to
it (a). In this parliamentary document
we difcover a branch of the navigation-
fyftem begin to difclofe itfelf; namely, the
confining of foreign fhips to carrying the
productions of the country to which they
belong.

It is another branch of the navigation-
{yftem to give fome favour or preference to
articles of merchandize, if imported in fhips
of this kingdom. ‘An experiment of this
fort likewife made its appearance in the be-
ginning of the reign of Henry VII. and the
parliament, in adopting this principle, car-
ried it at once to the extremeft length by
prohibiting all commodities of a certain de-
{cription, that were not fo imported ; for it
was enacted by ftat. 1. Hen. 7. c. 8. that no

one

(a) Rolls Parl. 18. Hen. 6. 59. The great increale of Ttalian
merchants at this time led to ftac. 1 Rick 3. <. 9. for reflrainieg
thsm and their trade.
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vaxr 1 denizens, in the rcign of Henry VIIL for

bringing in wine of Gafcony and Guienne,
and Thouloufe woad, contrary to ftatute;
and thele licences were exprefsly declared
void by ftat. 7. Hen. 8. c. 2.; with a faving,
however, in tavour of fuch as fhould be
executed before a certain fhort day then to
come.

The decreafe of fhipping and mariners
was again made a fubject of complaint by
parliament in ftat. 23. Hen. 8. c. 7.; by
which ftatute the parliament made no new
regulation, but contented themfelves with
reciting ftat. 5. Rwh. 2. ftat 6. Rich. 2. and
ftat. 4. Hen. 7. which they declared thould
ftand in full force and effe&t, This act
being made to continue only to the laft day
of the next parliament, it was thought pro-
per by ftat. 32. Hen. 8. c. 14. intituled,
dn Aét for the Maintenance of the Navy of
Eugland, and for certain Rates of Freight,”
again to confirm the faid ftatutes, in the
fame manner as had been done by ftat.
22. Hen. 8. c. 7. In order better to infure
the employment of Englith fhipping, this
act further ordains a certain price of freight
between London and the principal trading
towns of Europe; which price was not to
be exceeded, except in times of war.

It feems, a proclamation had been ob-
tained from the Crown, -granting to mer-
chant ftrangers, for a certain time, the
privilege of importing and exporting mer-
chandize, on paying the fame cuftom and
fubfidy as natural-born fubjects.  This libe-

' rality
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rality of the Crown was qualified by the

17

PART I.

prefent ftatute, which confined it to fuch "’

articles as were imported or exported in*
any fhip, bottom, or veffel of this realm of Eng-
land, commonly called an Englifh fhip, bottom or
veffel ; which is the firft inflance of an eafe-
ment in duty made in favour of Englith
thips. But to this was fubjoined a provifo,
That fhould no fuch Englifh fhip be at the
port, and the merchant gave notice thereof
to the Lord Admiral, or his deputy, or if
none fuch were refident at the port, then
to the cuftomer or comptroller, and obtain-
ed from him a certificate, under hisfeal, of
fuch lack of Englith fhips, he might then
freight any foreign thip in the port, and
have the benefit of the proclamation.

To facilitate the execution of this ad,
owners of Englifh fhips were direéted to af-
fix a notice in fome public place in Lom-
bard-ftreet, for the fpace of feven days, of
their intention to fail, and the voyage they
meant to make. Provifions were made for
the fpeedy departure of thips, fafe cuftody
of goods committed to the:r care, and the
due performance of their engagement, by
a complaint and hearing, in a [u.amary
way, before the admiral, his lieutenant, or
deputy.

Such were the endeavours ufed by this
parliament to recommend, and «:ain a pre-
ference for Enghifh thipping. Bt the com-
petition between commerce and navigation
had various ‘vceefs . and we fhall fec in the
next reign that a tur was given to the for-

mer

2. ED. 1I1. TO

A DP. 1651,
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mer in prcjudice of the latter. In ftat.
5. & 6. Edw. 6. c. 18. we are told, that ftat.
4. Hen. 7. was fuppofed to be made for the
maintenance of the navy, and in good hope
that the articles there mentioned would ke
obtained cheaper; but, on the contrary,
thofe articles daily fold dearer, * and the
‘ navy was thereby never the better main-
“ tained.” The prefent ftatute according-
ly provides, that in future, between the firft
day of February, and the firft day of October,
any perfon, being of the parts or countries
in amity with our fovereign, might bring in
thofe wines, or wines of any other parts of
France, or Thouloufe woad, in whatfoever
thips, crayers, or boats, whoever might be
owner (being of parts in amity with our
fovereign), and whoever might be the maf-
ter or mariners (a).

The expectation exprefled in this ftatute
to obtain foreign goods cheaper when the
carrying of them was granted as a monopoly
in favour of Englifh fhipping, was rather
fuch as would be held out by interefted
perfons who feek a privilege, than enter-
tained by wife men who look on, unlefs in
times when the nature of commerce is very
little underftood.

The

() By fat. 23. Hen. 8. . 7. fe&. 2. no wioes of Gafemny or
Guienne, ‘or any manner of French wines, were to be landed bee
tween the Feaft of St. Mickael the Archangel and the Purification
of our Lady. This a& was expired when the ftat. 5. & 6. Edw. 6.
was paffed, otherwife che time here limited for importing would in
cffe@ have beea no limitation at all, but an entire permiffion, —e—m
Ruere, 1f that prohibition of ftat. 23. Hen. 8. was continued by
fny other Ratute?



_ §HIPPING AND NAVIGATION.

19

The caufe of commerce was backed by sasxt &

the jealoufy of foreign ftates, who retalia-

42.

&D. III. TQ®

ted our prohibitions to freight foreign fhips, " s 5. 14;..

by making penal laws againft fuch as thould
thip goods out of their countries in any
other than the veflels of the country. This
point was taken into confideration by the
parliament at the beginning of the reign of
queen Elizabeth, and by ftat. 1. Eliz. c. 13.
a formal repeal was made of ftat. 5. Rich. 2.
and ftat. 4. Hen. 4.; and thereby it was
hoped to conciliate the friendfhip of our
neighbours, who were running the fame
race with us in navigation and commerce.
But that the intereft of navigation might
not be wholly abandoned, another mode
.was attempted, by which it was intended,
with lefs envy and motre appearance of
equity, to accomplifh a like end. To pre-
vent a fraudulent praétice, which then had
obtained, of {ubjeéts entering the goods of
ftrangers in their own names, and fo de-
frauding the Crown of the aliens’ duties.
the following regulation was made ; .which,
under the mafk of revenue, feems to have
nothing in view but re-eftablithing the
fpirit of the Navigation-Acts repealed in
the foregoing claufe. It was enacted, that
all owners of merchandize, who in time of
peace, and when there was no reftraint
made of Englifh fhips, thould embark, fhip,
lade, or difcharge, by way of merchandize,
any wares or merchandize (maft, raffe,
pitch, tar, and corn only excepted) out of,
or into any fhip, bark, hoy, veflel, or bot-
tom, whereof the queen, or fome of her
fubjeés of this realm, were not pofleffors

' C2 and
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and proprictors, and the mafters and the

"= mariners for the moft part fubjets of the

42 ED.IIL. ToO

A. D 155y

queen, fhould pay the fubfidy and cuftom
for the fame, as ftrangers and aliens born.

Thus, by the laws repealed, all fubjects
were required to import and export in Eng-
iifh thips; by the prefent law, all fubjects,
who imported or exported in foreign thips,
were liable to pay the aliens’ duties. It is
true, the former aéts were enforced by for-
feiture; but the aliens’ duties, though a
lefs {fanétion, were motives fufhcient with
men, whofe occupation in commerce habi-
tuated them to the comparifon of every rife
or fall in their profits. The defign and ex-
pectation of the parliament was fairly dif-
covered in the title they gave to this a&,
An At for the Shipping in Englifh Bottoms.

The act goes on to ordain, that no hoy
or plate owned by an Englifh fubje¢t thould
carry merchandize from this kingdom to
parts beyond the feas, on pain of forfeit-
ing fuch hoy or plate, with all the muni-
tion, tackling, and other neceffaries per-
taining thereto; a provifion, that probably
was deligned to promote the building of
larger thips.

An exception, fimilar to what we have
before feen, was made to the regulation in
favour of Englith thips; namely, that the
merchants adventurers, and merchants of
the ftaple, might, at the time of their fhip-
ping cloth and wool, twice in one year at
the mofl, from .and out of the river Thames,

thip
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fhip merchandize in a fhip belonging to a ranr =«
ftranger, or alien, at fuch times as fhips S~
belonging to fubjects were not to be had, “3 o 155
fufficient in number and goodnefs for the

fafe conveyance of goods to Flanders, Hol-

land, Zealand, or Brabant. The merchants

of Briftol alfo, who had fuffered greatly in

their fhipping by enemies at fea, were al-

lowed to fhip, within forty miles of their

city, merchandize on board ftrangers’ bot-

toms, without paying other cuftoms than

for merchandize in Englith bottoms.

The whole of this act was only of tempo-
rary duration, namely, for five years; and
fo to the end of the parliament next follow-
ing. But, before it expired, the regulati-
on about hoys was repealed by the Naviga-
tion-A¢t pafled in 5. Eliz. which ordain-
ed, that Englifh hoys and plates might
crofs the feas as far as Caen in Normandy,
and eaftward as far as Norway. This par-
tial indulgence was taken away by ftat.
13. Eliz. c. 15.; but this laft act being to
continue only to the cnd of the next par-
liament, when that period arrived, the
provifion of ftat. 5. Elz. again revived.

The ftat. 5. Eliz. c. 5. is intitled 4n A2
touching politic Conflitutions for the Mamtenance
of the Navy. In this a¢t werc brought for-
ward two principles of our fyftem of navi-
gation, that have been fteadily adhered to,
under different modifications, ever fince.
One was the encouraging of the fitheries, as
the means of increafing our fhipping and

naviga-



22 HISTORY OF THE LAW OF

-

v awr 1 Navigation;-the other was, the confining
=~ the coalting-trade to Englifh thipping.

4% ED. L. TO
A. D 16:1.

Many provifions had, before this ftatute,
been made refpecting the fhfheries; but in
none of them had this fubject been taken
up with a view to thipping and navigation.
The laws made till towards the latter end
of Laward III. related to the inland fithe-
rics of falmon and other river-fifh; as ftat.
Weftm, 2. 13. Edw. 1. ¢. 47. But in 3I1.
Fdw. 3. provifions were made about the
fale in mrket of herrings, of which Great
Yarinouth was then, as now, the principal
market («). Thefe were followed by feve-
r=] others in th. fubfequent reigns; in all
of which fith was confidered in the light of
victual merely ;5 was often joined with corn,
butter, cheefe, and the like; and the great
anxiety feemed to be, to obtain a regular
fupply. to prevent foreftalling or regrating,
either by buying it at fea, or taking any
undue advantage of the fithermen when
they came to fhore, fo as to prevent a fair
and open fale in market, for the fupply of
the public on the beft terms ; fuch are ftat.
31. Fd . b2 e 2 ftae 310 Ed. 3.1t 3. fRla.
25.Ed. 2. ft. 1, ftat. 6. Rich, 2. c. 11. flat. 2.
Een. 8. c. 4. among many others, To at-
tain this object, encouragement was given
by ftat. 6. Rich. 2. c. 10. (which was en-
forced by feveral ftatutes paffed in after-
times, as fat. 1. Hen. 4. c. 17. flat. 14. Hen.
4.c. 6.) to aliens, being friends, to bring
in ffh and fell it in market, notwithftand-

ing

The B fhziies
cucg ﬂg(c-

() Stat. 30, EJ. 3. 2. 1. Stat. 3Edo3 g
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ing any privileges or charters granted to ,, ., .

others. : ——

' 4L XD LILTO
A0 0651

In the time of Henry VIII. the parlia-
ment, for the firft time, exprefled an opi-
nion, that the fitheries had a conneétion
with the ftate of our navigation and mari-
time force, In ftat. 33. Hen. 8. c. 2. which
was made for preventing the old practice of
buying fith on the high fea, it is ftated in
the predmble, that many towns on the'
coaft of Kent and Suflex had, in former
times, poflefled wealth and great popula-
tion, owing to theéir fitheries; that there
was in confequence a building of boats and
fhips in thofe parts, and mariners always
to be found for the navy ; laftly, that the
markets were well fupplied with fith, many
grew rich, and the poor were employed.
It then complains, that the fithermen of
thofe parts had of late thought it more ad-
vantageous to go over to the coafts of Pi-
cardy and Flanders, or to meet the fither-
men of thofe countries at fea and buy of
them with the coin of the realm their fith;
whereas if they did not {o regrate thefe fup-
plies (which feems to have been the prin-
cipal grievance), thefe Picards and Flem-
ings would bring their own caught fith, and
fell it here at a cheaper rate. A penalty

“was, by this aé, impofed on thofe who
bought fuch fith, and brought it here to
market.

Another ftatute may be mentioned as
bearing a femblance of encouraging. the

fifherics. By ftat. 2. & 3. Edw. 6, ¢. 6.
: no
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no toll was any longer to be taken by the
oflicers of the admiralty from any mer-
chant or fitherman for a licence to pafs out
on voyages to Iceland, Newfoundland, Ire-
land, or other places commodious for fith-
ing upon the feas.

It remained for the reign of queen Eliza-
beth to make fome regulations that would
plainly and materially contribute to ren-
der the fitheries fubfervient to the end of
thipping and navigation. This was done
by the abovementioned ftat. 5. Eliz. c. 5.

By this flatute it was enacted, that, for
four years to come, the queen’s fubjects
might export in fhips and ‘veffels of fub-
jets, herrings and other fea fifh taken up-
on the feas by fubjeéts to any place out of
the queen’s dominions, without paying any
cuftom, fubfidy, or poundage-money for
the fame. In vports, cities, markets, and
other places, none were to fet a price on,
or make any reftraint, or take a toll or
tax of fea fith taken by fubjects in fhips or
veflels of the fame fubje&ts; nor was any
purveyor to take the fame but on agree-
ment with the owner or feller (2). 'None
were to buy of any ftranger, or out of a
ftranger’s bottom, any herring not being
futhciently falted, packed, and cafked, ¢n
pain of forfeiturc, except fuch herrings
came in by fhipwreck (4). To promote
the confumption of fith, various regulati-
~ns were made concerning the due keeping

of
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of fith-days (a), with other matters condu-
cing to encourage and recommend the
great object of the fithery.

In the courfe of this reign feveral other
regulations were made upon this head. In
ftat. 13. Eliz. c. 11. which alfo is intituled,
An Aé for the Maintenance of Navigation, it
was enacted, that no fifh taken or brought
into the realm by a ftranger, nor fith com-
monly called Scottith fifth, or Flemifh fifh,
thould be dried within England, to be fold,
on pain of forfeiture thereof (4). Again,
in {tat. 23. Eliz. c. 7. intituled, An 4 for
the Increafe of Mariners, and for Maintenance
of the Navigation, provifion was made
againft the merchants -.and fithmongers
fending into foreign parts, and ingroflin
falted fith, and falted herrings, inftead o%;
employing our own fithermen; owing to
which, the preamble of the act fays, two
hundred fail and more of good and fer-
viceable fhips, which ufed to trade yearly
to Iceland, had now decayed; and alfo a
great number of mariners and feamen fit
for her majefty’s fervice : however, falted
fith might, by this a€t, be brought by ali-
ens, being the real owners thereof. This
provifion was relaxed by ftat. 27. Elz. c.
15. fo as to allow fuch falted fith to be im-
ported by Englith fubjeéls, for the ufe of
fome of the northern ports of England,
which, it feems from the preamble of the
adt, ufed to be fupplied with herrings and
other fith from the coaft towns of Norfolk

and

f) Se&t. 14y 13, 16, to23. (5) Sect. 4.

25
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eanr . and Suffolk, till the exportation of them
———~ had been encouraged by taking off the ex-
“o Ve port duty by ftat. 5. Eliz. fince which, fo
much of that article was fent to Zealand,
France, and Portugal, and up the Straits
for Italy, tha: the northern parts of this
kingdom fuffered greatly from {carcity.
The a& of 23 Eliz. was afterwards wholly
- repealed by ftat. 39. Elrz. ¢. 10. and the
reafon given 1s, that the navigation of this
kingdom was not bettered, nor the number
of mariners increafed by the prohibition on
the importation of foreign falt fith by our
own merchants, and that the natural €ub-
jeéts were not able to turnifh a tenth part
of the realm with falted fith of their own
taking ; while, in the mean time, the fo-
reign merchants only enhanced their
prices fince the late aét of parliament.
Further, it alledged, that confidering the
fubjects of this country might carry out
falted fith, it was unequal not to allow them
alfo to bring it in, but rather to entruft this

branch of trade wholly to foreigners.

By ftat. 1. Jac. 1. ¢. 27. and ftat. 3. Fac.
1.c. 12. provilion was made for encourag-
ing the fithery of pilchards and fea fith ‘on
the coafts of Somerfet, Devon, and Corn-
wall.  And this may be confidered as the
whole of what was done by parliament, till
the Act of Navigation, for promoting this
branch of employment for thips and mari-
ners, which has been deemed in later times
il;o r;eceﬂ'ary for increafing and advancing

oth.

The couting With regard to the fecond principle of
Trade. the navigation-fyftem brought forward by

Rat. 5. Eliz. it was enacted, that no perfon
fhould
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thould caufe to be loaden or carried inany *2*7
bottom whereof a ftranger born was owner, ,, ;o 1. 1o
thip-mafter, or part owner, any kind of a »-iés:

fith, vi¢tual, wares, or things of what kind

or nature foever, from one port or creek

of this realm to apother port or creeck of

the fame, on pain of forfeiting the goods

fo laden or carried (a).

In addition to this, the antient regula-
tion concerning French wines and Tho~
‘loufe woad, that had lately been repealed,
was revived. No wine coming out of the
dominions of France, nor Thouloufe woad,
was to come into this realm of England,
but in veflels of which fome fubject of the
que:n was only owner, or part owner, on
pain of forfeiting fuch wine or woad (4);
with an exception in favour of Wales, the
‘county of Monmouth, and the Ifle of Man,
where ftrangers might bring, in thips own-
ed by ftrangers, any quantity of Rochelle
wine, and not exceeding a certain quan-
tity of other French wines, in one year
(¢). A permiffion was given to all perfons,
being fubjeéts, to export wheat, rye, bar-
ley, malt, peas, or beans, when they did
not exceed certain prices, into any parts
beyond fea in fhips, crayers, or other vef-
fels, whereof Englifh fubjects thould be the
only owners. )

This act was temporary : the part of it
that allowed the exportation of herrings
and other fith free of duty, was continued
by ftat. 13. Ehz. c. 11. for fix years, but

was

. (a) Se. 8. (b) Se@. 1. (¢) Sed. 11 46. 47, 48,
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was at length left to expire : the other pro-
vifions above-mentioned were kept on foot
by the continuing acts, ftat. 39. Elz. c.
18. ftat. 1. Fac. 1. c. 25. ftat. 21. Fac. 1.
c. 28. ftat. 3. Car. 1. c. 4. ftat. 16. Cur.

1. C. 4.

Before we leave this ftat. 5. Elz. c. 5.
it fhould be remarked, that the defcription
which prevailed in the former ftatutes of the
ownerfhip of the veflel, whether Englith or
foreign, was varied by this act, which
introduced the alternative of only owner, or
part owner, as well with regard to one as
the other; and in both cafes it had the
effect of rendering the regulation in favour
of Englifh fhips more ftrict.

In another aét (2) made in the fame
feflions of parliament, for regulating the
exportation of corn, the encouragement of
thipping was ftill kept in view. The aét is
intituled, For the Increafe of Tillaze, and Marn-
tenance of the Navy. The exportation of
corn is required to be in Englith fhips;
and this is done in the fame words as had
been before ufed in ftat. 5. Elz. c. 5. be-
fore noticed.

It was upon thc regulations of ftat. s.
Elz. c. 5. that the fhipping and naviga-
tion of this country depended for fupport
and encouragement till the middle of the
laft century ; when a fet of men who had
violated all fcruples and rights to poflefs

them-

(a) C. 13
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themfelves of the government, manifefted
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a more laudable courage in defpifing the \~~—~

delicacy hitherto obferved towards the riva
maritime powers, and refolved, by one
legiflative aét, to advance the intereft of
‘Englith navigation, in oppofition to all
competition from foreigners of every de-
feription.

The 'firft law made at this time for the
advancement of navigation, was one for

l 42. ED. L Do

A- D. 1653,

promoting the intereft of our foreign plan- The Plaatation

tations, which we fhall from this time per-
ceive 'to be intimately connetted with the
interefts of navigation and of fhipping.

The plan of colonization, which had
been begun ‘in ‘the reign of James I. had,
all along, been conducted under the imme-
diate adminiftration of the crown. The
adventurers engaged in the enterprize under
the fanétion of royal charters, and every
thing relating to their fettlement and trade
‘had been ordered by the king and the privy
council, ‘without any participation -of the
Legiflature. 'In thefe regulations we difco-
ver fome traces of the policy then conceiv-
ed, and ‘fince more particularly purfued,
with regard to the trade of thefe diftant
pofleflions ; the ftriking features of which
were, to give encouragement to their pro-
ductions, in preference to the like articles
from other countries; and in return for
that preference to require of them, that
they fhould fend all their productions to
this country, and employ only Englifh
thipping.

James

Trade.
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James 1. had unfortunately conceived
a capricious dillike of tobacco, the only
production of Virginia, which he himfelf
was fo proud of having fettled. This novel
plant was prohibited by proclamation, and
the Virginia Company were driven to
eftablifh houfes in Holland and Zealand,
for the import and fale of their confign-
ments. But the cuftoms which ufed to be
received upon tobacco in this kingdom fail-
ing, the king was willing to come to an
underftanding with the Company; and
after this queftion had been agitated be-
tween them and the crown for fome time,
a compromife was at length agreed upon
in 1623, by which James confented to re-
ceive a duty of gd. per pound in lieu of all
charges, and the Company were to have
the fole importation, upon the exprefs con-
dition, that the whole production of the
colony fhould be brought to England (a).
Again, in 1624 the king prohibited by
proclamation the importation of tobacco
into England or Ireland, except from Vir-
ginia or the Somer Iflands, and except in
thips belonging to his fubjecs. He pro-
hibited alfo the planting of it in England
or Ireland, or inthe ifles to the fame belong-
ing. As a compenfation for the lofs of
duties on Spanifh and other foreign tobacco,
the merchandize was to be received by
royal agents, at a ftipulated price, and to
be fold by them for the benefit of the
king (b).

In

(2) Chalmers Pol. Aun. pa. 5210 57. (5) Ibid, 67.
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In the following reign a like policy was , , .+ .
maintained under the authority of royal ‘-~
proclamations. In 1639, in the inftructions *', ) '™
given to fir William Berkeley, then appoint-

-ed governor of Virginia, we find it alledg-
- ed, that many fhips laden with tobac-
co and other merchandize had carried
the fame from thence direétly to foreign
countries, whereby the king loft the duties
due thereon, as nothing was anfwered upon
the exportation in Virginia ; the governor
is therefore directed to be very careful that
no veflel depart thence, loaded with thofe
commodities, betore bond, with fufficient
fureties, fhould be taken to his majefty’s
ufe, to bring the fame into his majefty’s
dominions, and to carry a lading from
thence, in order that the ftaple of thefe
commodities might be made here; where-
by his majefty, after fo great an expence
upon that plantation, and fo many of his
fubjeéts tranfported thither, might not be
defrauded of what was juftly due for cuf-
toms on the goods. The bonds were to be
tran{mitted, fo that delinquents might be
. proceeded againft. It was at the fame time
given in charge to the governor, to forbid
al! trade with any foreign veflels, except
upon neceflity. The governor was alfo to
take bonds of the owners of tobacco, that
it thould be brought to the port of London,
there to pay fuch duties as were due (). A
cuftom-houfe regulation that we fhall fee
was afterwards adopted by parliament, and
carried into full execution.
: Thus

(a) Chalm. Pol, Ann. pa. 532
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Thus far had the king proceeded, with
the advice of his privy council, to fettle
A i6, and arrange the trade between the mother-

country and the plantations. Some few
years after, the parliament, which had then
affumed the fovereign power, took up this
fubject; and on the 23 January 1646 they
pafled an ordinance, intitled, Privileges
granted to feveral foreign Plantations.

PART I.

This ordinance begins by reciting, zhat
the plantations in Virgima, Bermuda, Barbadoes,
and other places of Awmerica, had been nuch be-
neficial to this kingdom, by the increafe of navi-
gation, and the cuftoms arifing from the commo-
dities of the growth of thofe plantations imported
suto this kingdom; and it recites, that per-
fons trading there had been permitted, for
their better encouragement, to tranfport
thither merchandizes and neceflaries for
carrying on fuch plantations, without pay-
ing any cuftom for them: for continuing
this encouragement it was now enacted,
that all goods exported to fuch plantations,
for their ufe and fupport, thould be export-
ed free of all cuftom or duty whatfoever,
except that they were, for the next three
years, to be fubje¢t to the excife (). This
privilege, however, was not to apply to
exports made to the plantations /z new-
Jound lards.

A cuftom-houfe regulation was fubjoin-
ed, of a fort that will frequently be met
with

. . . . ¢
(a) There is an ambiguity in the wording of the ordinznce in

:E\is place; ie might be read, ** that they were to be exempt frem
' the exercifs fur the three years,”
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with in other laws relating to the plantati- *A®7
ons. Security was to be given to the com- ", 1. 1o
miflioners of the cuftoms for really export- 4. ».16s:.
ing fuch merchandize to the plantations,

there to be ufed; and a certificate was to

be returned from thence, within one year

after the lading, of the fhip’s arrival and
difcharge in the plantations. Permiffion

was given to entertain and tranfport to the
plantations, perfons, fubjects of this king-

dom, who were willing to ferve and be em-

ployed in them, provided the names of

fuch perfons were regiftered in the cuftom-

houfe, and no force were ufed to take up

fuch fervants, nor any apprentices were

enticed to defert their mafters, or children

under age admitted without exprefs confent

of their parents ; and provided a certificate,

within one year of the arrival, thould be
returned from the governor, or other chief

officer, that no fraud was ufed to carry fuch

perfon to any other place.

After thefe provifions another was added,
which more particularly belongs to our
. fubje&®, and which is added in the form of
a provifo, and was meant as a condition to
be performed on the part of the plantati-
ons, tointitle them to the benefits intended
them by this ordinance. ¢ Provided, That
“ none of the faid plantations do fuffer or
“ permit any fhip, bark, or veflel, to take
“ in any goods of the growth of the faid
¢« plantations, from any of their ports, and
“ carry them to any foreign parts and
“ places, except in Englith bottoms. And
“ in cafe any of the faid plantations fhall
D « offend
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“ offend herein, then the plantation fo of-
¢ fernding fhall be excluded from the be-
“ nefit ot the ordinance, and fhall pay cuf-

~

¢ tom, as other merchants do to France,

¢ Spain, Holland, and other foreign parts.”

In this manner was brought forward ane-
ther principle of our fyftem of navigation,
that of confining to the mother-country the.
trade of its colonies and plantations;
which we fhall fee adopted and completely
fecured in the more permanent and ex-
tenfive policy that was foon to be efta-
blithed.

Before we come to that, we find fome of
the foreign plantations, having attached
themfelves to the caufe of the exiled fami-.
ly, had incurred the difpleafure of the rul-
ing authority in this kingdem ; and-an or-
dinance was paffed by the parliament, 3d
October 1650, for. difcontinuing any fur-
ther intercourfe with them, and for declar-
ing them in a ftate of rebellion. This or-
dinance is intituled, Trade wwith the BARBADA,
VIRGINIS,. BerMuDA's, and ANTEGO, pro-
hibited.  This ordinance declares thofe co-
lenies and plantations to have been planted
at the coft, and fettled by the people and
the authority, of this nation ; and that they
were, and ought to be, {fubordinate to, and
dependent upon, England; and had ever
fince the planting thereof been, and ought
to be, fubject to fuch laws, orders, and re-
gulations, as were and fhould be made by
the parliament of England. It then al-
ledges, thatdivers perfons inhabiting there-

in
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in had ufurped a power of government, *arT:
feized the eftates of many, banifhed others, ;; ¢5. 111,10
and fet themfelves up in oppofition to, and 4. ». 65t

diftinét from, this ftate and commonwealth;
they were therefore declared robbers, re-
bels, and traitors, and the parliament for-
bade to all manner of perfons, foreigners
and others, all manner of commerce, traf-
fic, and correfpondence whatfoever, to he
held with thofe rebels. Power was accord-
ingly thereby given to feize and take all
thips and goods of perfons trading, or going
to trade, or coming from trading, with them,
or holding correfpondence with, or yielding
them any affiftance. Ships and goods were
not to be embezzled, but to be proceeded
againft in the court of admiralty.

At the fame time the parliament laid a
reftri¢tion upan all the plantations in gene-
ral ; which has continued, infome degree,
to the prefent time. * To prevent for the
“ time to come, and to hinder the carry-
“ ing over of any fuch perfons as are ene-
“ mies to this commonwealth, or that may
 prove dangerous to any of the Englith
¢« plantations in America, the parliament
¢ doth forbid and prohibit all‘thips of any
' « foreign nation whatfoever to come to, or
¢« trade in, or traffic with, any of the En-
“ glith plantations in America, or any

“ iflands, ports, or places thereof, which:

“ are planted by, and in poffeflion of, the
« people of this commonwealth, without
¢ licenfe firft had and obtained from the
« parliament or couvnecil of ftate.” And

power was given to feize all foreign thips fo
D2 circum-

-
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circumftanced, and not having fuch li-
cence and they, with their goods, were de-
elared to be prize.

With refpect to the plantations in actual
rebellion, power was delegated to the coun-
cil of ftate to grant licence and leave to any
thip of this nation to trade thither, notwith-
s anding this a¢t. The council of ftate
were alfo authorifed to fend a naval force
thither, and to grant commiflions to enforce
obedience ; and alfo to grant pardons, and
appoint governors, and to do and ufe all
lawful means to fettle and preferve them in
peace, till the parliament took further
order therein.

Such was the nature of the prohibitory
law pafled on that accafion ; and fo early in

the parliamentary hiftory of our colonies

was a model afforded to be folowed in after-
times, when it was judged that the like
remedy fhould be applied for corretting
diforders of a fimilar {ort.

But the grand fcheme for eftablifhing
Englith fhipping and navigation en a foot-
ing of diftinctien that had never been be-

fore attempted, was brought forward in tlie
following year.

This was the famous A& of Navigation
pafled by the parliament gth Otober 1651,
In this act we fhall fee the principles,
which had been gradually developing in
former laws, and which had been enforc-
cd, repealed, or qualified, according as
different opinions prevailed, and circum-

: ftances
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flances allowed, now adopted, and expand-
ed to their full extent, in one fyftem of
regulation, that has fubfifted without any 43;72- 1" ™
very material change in its fubftance, to ’
the prefent day,

PART 1.

The great object of jealoufy at the time
of pafling this act was the immenfe carry-
ing trade poflefled by the Dutch; and the
title of the act is fuited to this leading idea,
Goods from foreign partsiby whom to be import-
ed (a). The portion of the carrying trade
with our colonies, which the Dutch had
obtained, was the moft ferious grievance,
and that which the nation bore with leaft
patience.  Notwithftanding the engage-
ments, ftipulations, and regulations, made
for confining that branch of navigation to
the mother-country, it is faid, that in the
Weft-India Iflands there ufed, at this time,
out of forty fhips to be thirty-eight fhips
Dutch bottoms. The ordinance fets out
with a regulation that was to ftrike at this
abufe ; it enacts, That no goods or com-
modities whatfoever, of the growth, pro-
duction, or manufalture, of Afia, Africa,
or America, or of any part thereof, or of
any iflands belonging to them, or any of
them, or which are defcribed or laid down
in the ufual charts or maps of thofe places,
as well of the Englifh plantations as others,
fhall be imported or brought into this
common-wealth of England, or into Ire-
Jland, er any other lands, iflands, planta-
tions, or territories, to thiscommon-wealth
belonging, or in their pofleflion, in any

- other

{a) Vide Scob. Aéts, ann. 1631, cap. 22.
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ranr 1. other thip-or veflel whatfoever, but only in
4r 2o 1 o Tuch as do truly, and without fraud, belong
a v 1651, only to the people of this common-wealth,

or the plantations thereof, as the proprie-
tors or right owners thereof, and whereof
tle mafter and mariners are alfo, for the
moft part of them, of the people of this
common-wedlth, under the penalty of the
forfeiture of the goods, as alfo of the fhip
(with all her tackle, guns, and apparel) in
which the goods fhall be fo brought in and
imported, half to the common-wealth, and
half to the perfon feizing the goods and

profecuting them.

Having thus fecured the whole import
of the productions of three quarters of the
globe to Englifh fhips, it goes on to enact,
That no goods, the growth, production,
or manufacture, of Europe, or of any part
thereot, fhall be imported or brought into
this commonwealth of England, or into
Treland, or any other lands, iflands, plan-
tations, or territories, to this common-
wealth belonging, or in their poffeffion, in
any thip or veflel whatfoever, but in fuch
as do truly, and without fraud, belong
only to the people of this commonwealth,
as the true owners and proprietors thereof,
and in no other, except only fuch foreign
thips and veffels as do truly and properly
belong to the people of that ccuntry or
place of which the faid goods are the
growth, production, or manufa&ure, or to
fuch ports where fuch goods can only be,
or moft ufually are, firft thipped for tranf-

portation, under the fame penalty as in
the
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the former cafe; and no goods or commo- , , ;. |
dities that are of foreign grewth, produc- t——~—~'
tion, or manufacture, and which are to be*}, "> 7%
brought into this commonwealth, in fhip- =~
ping belonging to the people thercof, fhall
be by them fhipped or brought from any
other place or country, but only thofe of
their growth, produétion, or manufacture,
ot fromt thofe ports where the faid goods
and commodities can only, or are, or ufu-
ally have been; firft fhipped for tranfpo=-
tation; and from none other place or coun-
try, under the like penalty of forfeiture.
By thefe two prohibitions the Dutch were
cut off from the carrying-trade of Europe,
and our merchants were obliged to fetch
the productions of the reft of the world
from the place of their growth, inftead of
buying them in Holland. In the fecond
of thefe three provifions we fee that idea
carried into exccution which had Dbeen
prefled on the parliament by the commons
in 18. Hen. 6. (a), and which was after-
wards actually foliowed in the cafe of
Thouloufe woad, and French wines.

To thefe great lines of this act were add-
ed the following provifos :(—

Firft, This was not to. reftrain the im-
portation of the commodities of the Seraits,
or Levant feas, laden in the fhipping of
this nation, at the ufual ports, or places for
lading them theretofore, within the Straits

or Levant feas; nor Raft-India commodi-
ties

(a) Vid. ant. pa. 16.
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ties laden in the fhipping of this nation,
at the ufual place for lading in any part
of thofe feas, to the fouthward and eaft-
ward of the Cape of Good Hope, although
they were not of the growth of thofe places.

Secondly, The people of this common-
wealth might bring, in veflels or fhips to
them belonging, and whereof the mafter
and mariners were of this nation, from any
of the ports of Spain, or Portugal, goods
or commodities that came from, or any-
way belong to, the plantations or domi-
nions of either of them refpetively.

Thirdly, It was not to apply to filk, or
filk wares brought by land from Italy, and
there bought with the proceeds of Englith
commodities fold for money, or in barter ;
but the people of this commonwealth might
thip them in Englifh veflels from Oftend,
Nieuport, Rotterdam, Middleburgh, Am-
fterdam, or any ports thereabouts, the
owner making oath before the comptrollers
of the cuftoms, or one of the barons of the

cxchequer, that the goods were fo bought
for his account in Italy.

_ Fourthly, It was not to extend to bul-
lion, nor to goods taken by way of reprifals,

by fhips having commiffion from the com-
monwealth.

Thus far of foreign trade. The next
object was the fifheries, in which the rival-
Thip aud fuccefs of the Dutch had been long
regarded as a national lofs and difgrace.

It
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It was now refolved to give an advantage
and preference to the exertions of our own
fithermen ; and it was enacted, that no fort
of cod—ﬁfh ling, herring, pilchard, or any
other kind of falted fith ufually fithed for
and caught by the people of this nation,
nor any oil made of any kind of fith what-
foever, nor any whale-fins or whale-bones,
thould be imported into this common-
wealth, or into Ireland, orany other lands,
iflands, plantations, or territories, thereto
belonging, or in their pofleflion, but only
fuch as fhould be caught in veffels that truly
and properly belonged to the people of
this nation, as proprietors and right owners.
And the fith was to be cured, and the oil
made, by the people of this commonwealth,
under the penalty before-mentioned. Nor
was fuch fith, when caught and cured by
the people of this commonwealth, to be
exported from any place belonging to this
commonwealth in any other fhip or veflel
than fuch as truly and properly appertain-
ed to the people of this commonwealth, as
right owners, and whereof the mafter and
mariners were, for the moft part of them,
Englifh, under the like forfeiture.

The laft objet was the coafling trade, in
which the act follows the very words of
ftat. 5. Eliz. It enadls, that no perfon
whatever fhould load, or caufe to be loaded,
and carried, inany bottom, fhip, or veffel,
whereof any ftranger born (unlefs fuch as
were denized or naturalized) were owner,
part owner, or mafter, any fith, victual,
wares, or thmgs, of what kind or nature

foever,

40
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foever, from one port or creek of this com-
monwealth to another, under pain of for-
feiting the goods and thip.

Such was the fcheme of navigation
which the bold reformers of that day de-
figned for encreafing the navalflrength and
confideration of this country. It may be
faid to have originated in jealoufly, and to
have caufed the decline and diminution
of a neighbouring nation; but it was foun -
ed in a policy, which the neceflities and
the advantages of an infular fituation fug-
gefted; and the nation having, from fu-
pinenefs or ignorance, permitted an active
neighbour fo long to to take a fhare in the
fitheries and foreign trade which belonged
to us, thought itfelf juftified in aflerting,
at length, its rights, and carrying them in-
to full effect by this legiflative a¢t. And
although this meafure brought upon the
country an obftinate and bloody war : and
though the authority on which it was found-
ed was unconftitutional and ufurped, yet
a plan fo wife and folid was ftrenuoufly
maintained by thofe who formed it; and it
was not {uffered to pafsaway with the tran-
fient government from which it derived its
origin; the great features of it were adopt-
ed, by the lawful government, at the ref-
toration of Charles II. when a new A¢t of
Navigation rofe out of the afthes of this,
and became the bafis of all thofe laws that
have fince been made for the increafe of

fhipping and navigation.

PART
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INTRODUCTION.

THE fecond period in the hiftory of
fhipping 2nd navigation begins with the
reftoration of Charles II. In the ftatute
for laying new duties of tonnage and
poundage on the import and export of
merchandize, provifion was made, in cer-
tain cafes, to give an abatement in the
duty, where fhipping of Englifh-built was
employed (4). But the great regulation in
favour of Englith thipping was, The 47 of
Nuavigation, as it is ufually called, to diftin-
guith it from others of the fame policy and
nature. This is ftat. 12. Car. 2.°c. 18.
intituled, An Aét for the Encouraging and In-
creafing of Shipping and Navigation.

This act purfues the policy and detail of
the one made in 1651, ufing fometimes its
very words. It has made however fome
alterations, and has added confiderably to
the fcope of the former a¢t. In order to

prefent the regulations of this law in a clear
view,

(2) Stat. 12. Car. 2, ¢ 4
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view, it will be proper to clafs them under
heads. The obvious way to promote the
increafe of fhipping is to facilitate its em-
ployment. The laws of fhipping become
therefore the laws of trade ; and the heads
under which they moft naturally arrange
themfelves, are the trades in which fhips are
employed between the different quarters of
the globe. The late act begun by defining
what fhips fhould be employed in carrying
the productions of Afia, Africa, and Ame-
rica; which might very properly be called
the Plantation trade. It then proceeded to
the European trade. Then it regulated fhips
as far as regarded the Fifheries ; and con-
cluded with the carrying from pért to port
in this kingdom, which might be called
the Coafting trade.

The new act has confidered thipping and
navigation as they relate to thefe fame
branches of employment. But it has made
two divifions that are important. The Plan-
tation trade, as I have ventured to call it,
is confidered fomewhat diffetently, when
carried on with our own plantations, and
when with thofe parts of Afia, Africa, or
America, that belong to other fovereigns.
Again, in the European trade a great diftinc-
tion is made as to the productions of Ruffia
and Turkey, and certain enumerated arti-
cles, and as to articles of trade in the reft of
turope. Thefe are the principle alterations
made in the heads of regulation contained
in the old act. The new a& contains a
head of regulation that had not been enter-
ed into Ly the old a¢t ; namely, for prevent-

ing
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ing foreign fhips pafling as Englith, and
for afcertaining the ownerfhip and built of
Englith fhips. Other differences in the de-
tail and execution of this {cheme will be
difcovered on a clofer comparifon of thefe
two acts; but thé leading ones juft men-
tioned are as much as need be noticed at
prefent. "

This A&t of Navigation pafled after the
Reftoration being looked back to as the
origin and great charter of our navigation-
fyftem, upon which all fubfequent laws
may be confidered as comments, it feems
moft natural to purfue our further enquiries
in the courfe direted by this a&, and to
clafs the matter of our work under the heads
into which this at is divided. . Thefe are,
the Plantation trade—the trade with Afia, Afri-
ca, and America——the European trade——=the
Coafting trade—the Fifheries—and, laftly, of
Britifh fhips. '

Making thefe divifions of the enquiry,
I fhall begin each with ftating the ground
work laid by the A& of Navigation, and
then follow the changes and improvements
made by fabfequent laws (a).

CHAPTER

(a) Ana& was pafled in the Scotch parliament for 2 fimilar pur<
pole’in 1661, intituled, An A2 for Encouraging Shipping and Nav:-
gation. By thisad goodsand commodities are to be imported by Scorch
fhips, or fhips cf the countries where the commedities are produced,
with an exception of the commadities of Afia, Africa, and Ame-
rica, and thefe of Mufco and Italy, until Scots merchants had adtual
trade to thofe places. A double cuftom was laid on goods imported
in foreign fhips, except thips of England or lreland 5 but that ex-
ception was to endure no longer than while Scotch veffels enjoyed
the like benefic of trade within England aad Ireland. A fcheme of
regiftry and certificste for Scots fhips is alfo fizetched out in the a& *.
The policy aud wordidg of this a& plainly thew, that the parlia-
meut had our flatute in view.

*C. 44
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CHAPTER L

Import and Export in Englifh Ships— Enumerat-

ed Goods— European Goods fent to the Planta-
tions—Plantation Bonds—Aéts of Navigation
enforced—Relaxed and difpenfed with—Stat.
7. & 8. Will. 3.—Navigation At relaxed—
Irifh Linens—Rice—Sugar—American Acts
Stat. 4. Geo. 3. and Stat. 5. George. 3. Stat.

6. Geo. 3. -Free Ports eftablifhed. T he
Export Trade from Ireland Import and
Export Trade granted more fully The

Reftraining and Prohibitory Aéts—Newfound-
land—Honduras—Surat.

sarr u. | HE firft and grand object in the A& of
v~ Navigation feems to have been the Plantation

12. CAR.IL TO
A.D. 1783,

trade. For fecuring this to the Mother-

PLANTATION country, it was ordained, that no .goods or

FTRADE.

commodities fhall be imported into, or ex=
ported out of any lands, iflands, plantations,
or territories, to his majefty belonging, or
in his poffeffion, or which may hereafter
belong unto, or be in the pofleflion of his
majefty, his heirs, and fucceflors, in Afia,
Africa, or America, in any other fhip or
veflel but in fuch thips or veflels as do truly,
and without fraud, belong only to the peo-
ple of England or Ireland, the dominion

of
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of Wales, or town of Berwick-upon-Tweed, ., .1 ..
or are of the built of, and belonging to, Vv~
any of the faid lands, iflands, plantations, ', 3" 5"
or territories, as proprietors and right own- riasraziox.
ers thereof, and whereof the mafter, and | ~"7
three-fourths of the mariners, at leaft are Export in
Englifh, under pain of forfeiting the goods, to® #r
and alfo the fhip or veflel, with all its

guns, furniture, tackle, ammunition, and

apparel, one third to the king, one third

to the governor of the land, ifland, plan-

tation, or territory, where the default was
committed, in cafe the thip be there feized,

or otherwife fuch third part to the king,

and the other third part to the perfon feiz-

ing, informing, or fuing for the fame. Fur-

ther, all admirals and commanders of king’s

thips are authorifed to feize, and bring in

as prize, fhips fo offending, and.to deliver

them to the court of admiralty. And in

cafe of condemnation, one moiety of fuch
forfeiture is to go to fuch admiral or com-

mander, and his company, to be divided

as prizes are; the other moiety to the

king (e).

~ In purfuance of the like policy, it was
moreover ordained, that no alien, or per-
fon not borm within the king’s allegiance,
or naturalized, or made a free denizen,
fhall exercife the trade or occupation of a
merchant or fator in any of the faid
places, on pain of forfeiting all his goods
and chattels; one third to the king, ano-
ther third to the governor, and the other

: te

(a) Seé&. 1.
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to the perfon informing and fuing for the
fame. And to fecure, as much as poflible,
the execution of thefe laws, it is required
that all governors, before they enter into
their government, fhall take a folemn
oath to do their utmoft, that the before-
mentioned regulations fhould be punctual-
ly and bora fide obferved ; and a governor
wittingly or willingly negligent in doing
this duty is to be removed from his go-
vernment {a).

Having pmvided that none but Englifh
fhips fhould carry the plantation-commo-
dities, it was thought proper, that the prin-
cipal articles of them, which are named in
the act, and are therefore called enumerated,
thould be carried only to the mother-coun-
try, that fo the profit of bringing them
home, and that of carrying them to other
parts of Europe, if they were to be car-
ried, fhould center in the mother-country.

Thus no fugar, tobacco, cotton, wool,
indigoes, ginger, fuftick, or other dyeing
wood, of the growth, prodution, or ma-
nufacture of any Englith plantations in
America, Afia, or Africa, fhall be fhipped,
carried, conveyed, or tranfported, from
any of the faid plantations, to any land,
ifland, territory, dominion, port, or place,
whatfoever, other than to fuch other En-
glifh plantations as belong to his majetty,
or to the kingdom of England or Ireland,
or principality of Wales, or town of Ber-

wick-

(a) Sc&t. 2.
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wick-upon-Tweed, there to be laid on
thore, under pain of forfeiting the goods,
or the value thereof, and alfo the fhip,
with all her guns, tackle, apparel, ammu-
nition, and furniture ; one moiety to the
king, the other to the perfon feizing and
fuing for the fame (a).

And to fecure the execution of this re-
ftrition, for every fhip or veflel failing
from England, Ireland, Wales, or town of
Berwick-upon-Tweed, for any Englith
plantation in America, Afia, or Africa,
fufficient bond fhall be given, with one
furety, to the chief officer of the cuftoms at
the port from whence the thip fhall fail, in
a certain penalty, for bringing fuch com-
modities to fome port of England, Ireland,
Wales, or to the port of Berwick-upon-
Tweed, and there unload and put on thore
the fame, the danger of the feas excepted.
And in the cafe of all thips permitted to
come to the plantations from any other
place, the governor is, in like manner, to
take a bond, that the fhip fhall carry her
goods to fome other of his majefty’s Englifh
plantations, or to England, Ireland, Wales,

-or the town of Berwick-upon-Tweed. And
if any of the enumerated goods are taken
on board before fuch btond in the latter
cafe is made to the governor, or before<a
certificate in the former cafe is produced
from the officers of the cuftoms that fuch
bond has been duly given here, the fhip is

forfeited, with all her guns, tackle, appa-
E rel,

(a) 5:&.18.
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rant . yel, and furniture, to be recovered as l_je’-
i1 cre. .10 tore-mentioned.  The governors are twice
» o783 a-year to return copies of fuch bonds to the
T se  chief officers of the cuftoms in London (4).
The parliament fhewed how much they
confidered the trade of the nation as inte-
refted in preferving this policy with regard
to the plantations, by foon after pafling an
act which ftill more confined their trade to

the mother-country.

Fusnern By ftat. 15 Car. 2. c. 7. which is intitled
e © An At for the Encouraging of Trade, the fup-
plying the plantations with European goods
was meant wholly to be confined to the mo-
ther-country. In the preamble to this re-
gulation, it is ftated to be with a view of
maintaining a greater correfpondence and
kindnefs between them and the mother-
country, and keeping the former in a firmer
dependence upon the latter; for increafing
thipping and feamen, promoting the vent’
of Englifh woollen manufactures, making
this kingdom the ftaple both of the com-
modities of the plantations and of other
countries, in order to fupply them; and,
laftly, that it was the ufage of other nations
to keep their plantation-trade to themfelves.
After alledging thefe motives, it ordains,
that no commodity of the growth, preduc-
tion, or manufacture, of Europe fhall be
imported into any land, ifland, plantation,
colony, territory, or place, to his majefty
belonging, or in his pofleflion in Afia, Afri-
ca,

i} Sedt, 15.
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ca, or America (Tanglet only excepted), 2ART 1t
but what fhall be, bows fide, and without |, ore oy
fraud, laden and fhipped in England, Wales, A 1183
or the town of Berwick-upon-Tweed, and *“Feane.
in Englifth-built fhipping, or which were,

bona fide, bought before a certain day then

paft, and had fuch cettificate thereof as is
required by ftat. 13. & 14. Car. 2. c. 11. (an

act that will be noticed hereafter), and
whereof the mafter and three-fourths of the
mariners at leaft are Englith; and which

fhall be carried direétly to the faid lands,

iflands, plantations, colonies, territories,

or places, and from no other place whate-

ver, under pain of forfeiting fuch commo-

dities, as fhall be imported from any other

place whatever, by land () or water; and

if by water, of the fhip importing them ;

one third to the king, another to the go-

vernor where feized, and another to the
informer (4).

Thete is 4 provifo allowing falt to be
carriedfrom any part of Europe for the
fitheties of New England, and Newfound-
land; and wines from the Madeiras, being
the growth thereof; and from the weftern
iflands of Azores, wines of the growth
thereof; and fervants or horfes from Scot-
land or Ireland; and from Scotland and
Ireland all forts of victual of the growth
or production of thofe countries refpective-

Iy (0.
E 2 To

(a) Imporiing by land, is 2n expreflion to be found in other 2¢
of puliamenr. .
(5) Se&r. 6. {c) Se&. 7.
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To fecure the due execution of this aét,
ftrict rules are laid down to be carried into
execution by the governors in the plantati-
ons, both with regard to importations by
land and by water. They are to take a fo-
lemn oath for the{pecial performance of this
duty, and if they offend therein, they are
to be deprived of their government, and be
incapable of that or any other, and more-
over forfeit 1000l.; a moiety to the king,
the other to the informer (a).

Again, by the fame act, a penalty of
lofing his place, and forfeiting the value of
the goods in queftion, is impofed on any
ofhicer of the cuftoms, who fuffers any fu-
gar, tobacco, ginger, cotton, wool, indigo,
ipecle wood, or Jamaica wood, fuftic or
other dyeing wood (being in effect the arti-
cles enumerated in ftat. 12. Cgr. 2. €. 18.), 0f
the growth of any of the faid lands, iflands,
colonies, plantations, territories, or places,
to be carried into any other country or place
whatfoevcr, until they have been firft un-
laden, bona fide, and put on thore in fome
port or haven in England, Wales, or Ber-
wick ; a regulation which at once cut off
the dire¢t trade with Ireland, and indeed
any intercourfe between the colonies them-
felves in thofe articles (b): though, as to
the latter, that does not feem to have been
the conftruétion the act received, as will be
feen prefently.

But this indirect way of depriving Ireland
of the benefit given her by ftat. 12. Car. 2.
c. 18.

(a) 5& 8. (b) Se& g
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c. 18. without exprefsly repealing the provi-
fion refpecting bonds therein made, feems
not to have been regarded as an exprefs
law would have been. Perfons had refufed
to give bond for landing goods only in Eng-
land ; or had, notwithftanding fuch bonds,
carried the goods to Ireland, This practice
went on till ftat. 22 & 23 Car, 2. c. 26. was
made to fet things right, by an exprefs de-
claration of thelaw. This ac¢t direéts, that
the word Ireland fhould be left- out of all
bonds taken for any fhip failing from Eng-
land, Ireland, Wales, or Berwick-upon-
Tweed, for any Englifh plantation in Afia,
Africa, or America; and in cafe fuch fhip
thall load any of thofe commodities, they

are to he brought to fome port in England

or Wales, or to the town of Berwick, and be
there unloaded and put on fhore; and fo
of all other fhips coming from any other
port or place, and permitted by the A¢t of
Navigation to trade thither; namely, fhips
of the plantations themfelves. The reafon
given in the act for thus excluding Ireland,
is, that it was England which fuffered by
numberstran{porting themfelves from hence
to people the plantations.

The governors of the plantations are di-
rected, before any fuch goods are permitted
to be loaden on board, to take bond to the
value mentidned in the Adét of Navigation,
that the fhip fhall carry the goods to fome
other of his majefty’s Englith plantations,
or to England, Wales, or the town of Ber-
wick-upon-Tweed ; and the penalty of for-
feiture of the fhip is infli¢ted, if the goods

' are
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are loaded without fuch bond, or without
a certificate from England of fuch bond
having there been given, or if the bond is
not complied with ().

Becaufe many fhips belonging to the
plantations ufed to carry goods to feveral
parts of Europe, and there unload them,
the alt directs all governors to make a re-
turn once a year at leaft to the ofhcers of
the cuftoms in Lordon, or to fcme perfon
that fhall be appianted to receive the fame,
of a lift of all fhipslading fuch commodi-
ties, and alfo of all bonds fo taken. And
in'cafe any fhip belonging to his majefty’s
plantations having on board any fugars, to-
bacco, cotton, wool, indigo, ginger, fuftic,
or other dyeing wood, fhall be found to have
unladen in any port,” or place of Europe,
other' than England, Wales, or town of Ber-
wick, it isto be forfeited (5).

The territory of Tangier. which came to
his majefty by marriage with a daughter of
Portugal, was dcclared not to be a plantati-
on belonging to his majefty in Afia, Africa,
or America, within the meaning of this and
the former aéts (¢). '

The contraband trade carried on by

- plantation-thips in defiance of thé A& of

Navigation, was a fubject of repeated com-
plaint: it feems, they not only carried
goods to Europe, but vended them at fea
to the fhipping of other nations, which

' brought

{a) Sc&. 1. (5) Se&. 12. (c) Sc&t. 14,
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brought them to Europe. The act ftates
this to be a great grievance, confidering
the free trade they enjoyed at home from
one plantation to another, lading and un-
lading thefe commodities without paying
any cuftom; while in this kingdom thofe
articles could not be confumed, but after
paying heavy cuftoms.and impofitions: it
was alledged, that the eafe of fupplying
themfelves, and the great increafe of.their
trade and navigation, ought to content
them without engaging in this illicit traf-
fick with Europe.

To prevent this in future, it was ordain-
ed, by ftat. 25. Car. 2. c. 7. that if any thip
thould come to take on board thofe com-
modities, and bond was not firft given with
one fufficient furety for bringing them to
England, Wales, or the town of Berwick,
and to no other place, thofe commodities
fhould, before the lading of them, be fub-
je&t to certain duties of cuftom therein
mentioned ; and if the party had not ready
money, the officer might take a portion of
the commodities in lieu thereof (). Thus
was the parliament of England induced to
lay duties on the export-trade from one
plantation to another, in order to prevent
an unlawful export to Europe of the c¢nu-
merated articles.

As the plantations were combined with
the interefts of thipping and navigation, fo
was that grand article of produce, tobac-

COy

(a) Sedt. 3.
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rart 1. c0; and in the fame manner as they had

S~ been coupled in the proclamations of king

g8y James, and king Charles, they were now

reaxiaTioN united in feveral provifions made by the
Legiflature (4). In the fame fetfions in
which the Aét of Navigation was pafled,
it was enacted by ftat. 12. Car. 2. c. 34. that
no one fhould plant tobacco in England,
Wales, Guernfey, Jerfey, Berwick, or in
Ireland, on pain of forfeiting it, or 40s. for
every rod of ground fo planted. This pe-
nalty was increafed to rol. by ftat. 15. Car.
2.c. 7.1. 18. And becaufe this was not found
{fufhicient to reftrain the cultivation, it was
further provided by ftat. 22. & 23. Cur. 2.
c. 26. fect. 2. that conftables fhould fearch
out and make prefentment at the feflions,
of all perfons who had planted tobacco, or
were the immediate tenants of lands fo
planted : fuch prefentment was, after filing,
to be confidered as a conviction, unlefs up-
on notice thereof the party traverfed it at
the next feflions. Conftables are autho-
rifed, by warrant from a juftice, to pluck
up and deftroy all tobacco; and there is a
penalty on conftables neglecting to do this
duty (b). This a& is continued by ftat.
5./Geo. 1. c. 11. during fuch time as the act
of tonnage and poundage, ftat. 12. Car. 2.
€. 4. is continued, and no longer.

In fuch manner was the trade to and
from the plantations tied up, almoft for the
fole and exclufive benefit of the mother-

country.

. (@) For the many proclamations about tobaccn, whether import.
tng or plaating ir, fee Chalm. Pol. Ann. p. 129.
{4) ser. 5, 4.
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country. But laws which made the intereft
of a whole people fubordinate to that of
another refiding at the diftance of three
thoufand miles, were not likely to execute
themfelves very readily ; nor was it eafy to
find many upon the fpot, who could be de-
pended upon for carrying them into exe-
cution.

The government was not flack in em-
ploying thofe whofe fervice they could rea-
dily command.

Immediately after pafling the A& of Na-
vigation, the lord admiral was ordered to
give in charge to all the commanders of
the king’s thips fpecially to attend to the
execution of this a¢t. As occafions called
for it, iimilar orders were made upon the
reft of the king’s officers. It having been
fuggefted, that divers fhips laden at Barba-
does were gone to Holland, and that it was
common for the fhips of Holland to bring
to the port of London, and other ports,
goods prohibited by the aft in Holland-veffels,
it was ordered, the 15th of Auguft 1662
(@), by the privy council, that the lord

treafurer fhould direét the commiflioners.

and farmers of the cuftoms to take care to
fee the execution of that part of the act
which is to prevent fhips loading in the
plantations going to foreign parts without
firft touching in England.

We

fa) Counc. Regift.
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We find the lords of the committee of
council for the plantations wrote a circular
letter on the 24th of June 1663 to the go-
vernors of the plantations, calling upon .
them in very ftrong terms to do, their part
in enforcing the regulations of this law.
It is there alledged, that perfons traded
from Virginia, Maryland, and other planta-
tions, both by fea and land, as well into
the Monadoes (fo New-2ork was then called)
and other plantations of the Hollanders, as
into Spain, Venice, and Holland ; which was
occafioned by the neglects of governors, in
not taking a view of foreign-built thips
coming in, to fee if they had a certificate
of their being made free; as alfo in not
duly taking bond for carrying goeds to
England or Ireland, or to another Englifh
plantation. Thefe bonds had not been rc-
gularly taken and tranfmitted, and the go-
vernors were now commanded to tranfmit
twice a-year a perfe¢t account of all {hips.
that loaded, and copies of all fuch bonds,
on pain of the penalties inflicted by the ac:
being enforced againft them; “ it being,”
as the letter concludes, ¢ his Majefty’s
pleafure, that this faid law be very ftriétly
obferved, inregard it much: concerneth the

‘trade' of his kingdom (a).”

But the laws af navigation were nowhere
difobeyed and contemned fo openly as in
New England. The people of Maflachu-
fetts Bay were from the firft difpofed to a&,
as if independent of the mother country ;

and

(2) Chalm, Po!. An. 26e.
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and having a governor and magiitrates of raxxu

theiv own choice, it was very diificult toen- >~ " ¥"~-
. o
force any regulations which came from the ;5. ;55

Englifh parliament, and were adverfe
to their colonial interefts. Their agents
however, who were fent over to negociate
their affairs with king Charles’s minifters,
knew too well the neceffity of temporifing,
not to fubmit themfelves in every thing to
the order of the privy council. When the
- Bottoners were charged with refufing to
publifh the ftatutc of frauds of the ftar. 13.
& 14. Car. 2. and ftat. 25. Car. 2. and the
king’s different proelamations for better ob-
ferving the aéts of trade; and with impri-
foning the officers of the king’s cuftoms,
and not fuﬁ'ermg them to p]ea.d the gene-
ral iffue in a&ions brought . againft them
for what was done in the execution of their
duty ; they denied the charges, and main-
tained the difpofition of their principals to
obey the laws, in the fame manaer as the
reft of his majefty’s fubjets. They al-
ledged as an inftance, an act paffed by the
general court of Bofton in the year 1676,
in purfuance of one of his majefty’s procla-
mations for enforcing ticic very Acts of
Navigation ; in the preamble of which act
it was declared, that they had not before
been advertifed of his majeﬂys pleafure.
But to this it was replizd, that they had
Iong before been advertited of his Majef-
ty’s pleafure herein from the circular letter
of 1662, the receipt of wlich circular let-
ter was acknowledged in an a¢. paflci by
the general court in 1662, and printi . in
1672, and publicly known, and in eve ery
one’s

PLANTATION

TRADE.
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rArT.oone’s hands at the time of the declaration

A VW

12. car. 1. 7o Made in the aét of 1676. In minds fo tem-
s ».1783. pered, obedience and difobedience were

PLANTAINION

reape.  Much the fame thing, as to the interefts of
the mother-country (a).

But the regulations of thefe laws were

received even by thofe colonifts who were
attached to the {overeignty of the mother-
country, with grudging and difcontent.
The complaint made by Sir William
Berkeley, the governor of Virginia, in a
letter of the 20th of June 1671, is convey-
ed in words very expreflive and fignificant :

113
111
(13
(14
[19
[13
144
<«
(13
<<
[43
«
[13
(13
«
1414
(14
143
[13
“t

(14

Mighty and deftructive have been the
obftructions to our trade and navigation
by that fevere act of parliament, which
excludes us from having any commerce
with any nation in Europe but our own,
fo that we cannot add to our plantation
any commodity that grows out of it, as
olive-trees, cotton, or vines : befides this,
we cannot procure any fkilful men for
our own hopeful commodity of filk ; and
it is not lawful for us to carry a pipe
ftave, or a bufhel of corn, to any place
in Europe out of the king’s dominions.
If this were for his majefty’s fervice, or
the good of the fubje¢t, we fhould not re-
pine, whatever were our fufferings; but,
on my foul, it is the contrary for both;
and this is the caufe, why ne fmall or
great veflels are built here. For we are
moft obedient to all laws, whilft the New-
England-men break through them, and

“ trade

(a) Journ. Comm. f . Trade.
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“ trade to any place that their intereft raxz

“ Jeads them to. 1 know of no improve-

<« . , 12. CAR.II, TO

' ment that can be made in trade, unlefs 7 5. s,

“ we had liberty to tranfport our piperraNtavios
. TRADK.

“ ftaves, timber, and corn, to other places

“ befides the king’s dominions (a).

Again, in 1676 the ifland of Barbadoes
complained to the committee of planta-
tions of the acts of trade as grievances, in-
afmuch ¢ as a free trade is neceflary for
fettling new colonies.” But this was deem-
ed a dangerous notion with regard to the
mother-country. A relaxation of thofe
laws having been urged by the agents for
that ifland, the propofal was debated at the
committee on a fubfequent day, but re-
jected : the reafon given was, < that they
ought to be fupported, as being the fettled
laws of the land ($).”

In fome inftances, however, the crown aasof Navi.
was prevailed upon to difpenfe with the goprelaxcd
execution of thefe laws. In the year im- wih. =
mediately after pailing the A¢t of Naviga-
tion, a reprefentation was made by the mer-
chants trading to New-England, complain-
ing that bond was required of them at the
cuftom-houfe, for bringing to England or
Ireland all commodities laden in New-Eng-
land; that the commodities of that planta-
tion were ufually boards, pipe ftaves, and
other timber, fith, and the like grofs arti-
cles; all which fold better elfewhere, and
enabled them to bring home the proceeds

of

{a) Chalm, Pol. Ana. 327. (5) Chalm. Del. Ar. 224.
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of fuch fales, which were of great value,
from Spain and other parts ; they therefore
requefted they might be permitted to con+
tinue this traffic. This requeft feemed fo
reafonable to the committee of privy coun-
cil for the affairs of the plantations, that
they ordered, on the 13th of Feb. 1661
(a), the lord treafurer to authorize the com-
miflioners and officers of the cuftoms to
take bond only for returning the proceeds
of commodities laden in New-England,
and not to bind them up to return the
gonds in fpecie, notwithftanding the claufe
in the A& of Navigation; and letters were
to be written to the governors of that plan-
tation to the like effect.

In this proceeding we may remark two
inftances of impropriety : in the firft place,
the cuftom-houfe officers feem to have had
no right to require fuch a bond, as is here
complained of; the claufe in the Act of
Navigation about plantation bonds apply-
ing only to the articles enumerated in the
preceding fection: in the next place, by
permitting, as was here done, the bond to
be taken for bringing the proceeds only of
all goods there laden, inftead of confining
it to boards and the articles particularly
mentioned by the merchants, the whole
colony-fyftem was at once broken : for af-
ter this, not only the New-Englanders
might fend the enumerated commodities
(if they produced any) to any part of Eu-
rope, but the other plantations might by

law

(a) Counc. Regift.
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law fend them to New-England, and the
New-Englanders might, by virtue of this
order, fend them to any part of Europe.
In point of fact, it became a great caufe of
complaint, that the Weft-India iflands did
carry on, through New-England, this fort
of trathc ; either tempted to it by this {pe-
cial licence, or trufting to the fuperior
courage and fkill of the New-Englanders in
the contraband trade. It does not appear
how long the abovementioned order con-
tinued in force.
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The articles meant by the A& of Navi-

gation to be confined to the market of Eng-
land, were all produdtions of the fouthern
colonies: but the lumber trade was left
open, and fo it continued till it was eon-
fined by a ftatute of Geo. 1. as will be thewn
hereafter. We have juft feen, that the
lumber trade of Virginia continued to be
hampered with the fame bonds as low down
as 1671. Perhaps the principal produce of
that colony being the enumerated article of
tobacco (which, too, was fo great an ob-
ject of revenue), was a reafon for not im-
parting to that plantation a fimilar indul-
gence even in the article of lumber, left
it might be made a cover to a contraband
trade in the other article; but we are {till

at a lofs to account for fuch bonds being

infifted upon, without any authority from
the act on which they were fuppofed to be
founded. :

The advantages. of a lucrative trade were
judged fufhicient reafons for relaxing the
' colony-
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colony-fyitem. On the 2d April 1685 (a),
a circular letter was fent to the governors
in the plantations, enjoining them not to
permit forcign veflels belonging to ftran-
gers, or not made free, to trade there; but
out of this profcription were excepted fhips
employed by Spaniards, and coming to Ja-
maica or Barbadoes to buy negroes; and
thefe were to be treated civilly, and en-
couraged : fuch fhips were alfo to be per-
mitted to bring money, or goods the pro-
duce of the Spanith dominions in Ame-
rica.

But where fuch commercial advantages
did not offer, the {yftem was preferved with
jealous attention. In the year 1686 the
Irifh government applied to obtain a dif-
penfation from ftat. 22. & 23. Car. 2. in
order that the Irith might once more be let
into the plantation-trade. This was dif-
cufled at the committee of council for
trade, and the commiflioners of the cuf-
toms were heard upon it; but it was re-
folved, that it would be highly difadvanta-
geous to this country, to confent to any
fuch mecafure. The cuftoms paid here on
the import of tobacco, and on its export
to Ireland, and the dependence and corref-
pondence which was kept up between the
commiflioners of the cuftoms here, and
the governors abroad, which would be bro-
ken and incomplete, if this alteration were
to be made, were prevailing reafons with

the

{a) Counc. Regift,
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the committee in coming to this determi-
nation ().

The plantation-trade was again brought
under confideration of parliament in the
reign of king William; when, having in
view the A& of Navigation, and the adts
juft mentioned, namely, ftat. 15, Car. 2.
c. 7. ftat. 22. & 23.'Car. 2. c. 26. and ftat.
25. Car. 2. c. 7. they thought proper to
make further improvement in the mode of
carrying it on. This was by ftat. 7. & 8.
Will. 3. c. 22 intituled, An A for Pre-
venting Frauds, and Regulating Abufes in the
Plantation Trade ; the greater part of which
act relates to the plantation-trade, the re-
mainder to the regiftering of thips.

This aét fets out by confining that pri-
vilege to fhips of the duilt of England or
Ireland, which before was allowed to ihips
owned in England or Ireland, or built and
owned in the plantations. No goods or mer-
chandize are to be imported into or ex-
ported out of any colony or plantation te
his majefty in Afia, Africa, or America,
belonging, or in his pofieflion, or laden in
or carried from any port or place in the
faid colonies or plantations, to any other
port or place in the fame, the kingdom of
England, Wales, or town of Berwick, in
any fhip or bottom but what is the built of
England, Ireland, or the faid colonies or
plantations, and wholly owned by the peo-
plg thercof, or any of them, and navigated
' F with

(2) Journ. Comm. for Trade.
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with the mafter and three-fourths of the
mariners of the faid places only, under
pain of forfeiting the thip and goods, one
third to the king, another third to the go-
vernor of fuch colony or plantation, and
the other to the imformer. An exception
is made in favour of prize fhips econdemn-
ed in England, Ireland, or the colonies or
plantations, which-muft be navigated by
the mafter and three-fourths of the mariners
Englifh, or of the plantations, and whereof
the property doth belong to Englithmen.—
There was another exception, which was to
laft only for three years, in favour of fo-
reign-built fhips employed by the commif-
fioners of the navy, or upon contraét with
them, in bringing only malfts, timber, and
other naval ftores, for the king’s fervice,
from the colonies to this kingdom, to be
navigated in the manner before-mention-
ed: and for fuch purpofed prize and fo-
reign-built thips might be refpectively em-
ployed (a).

Further, it begun to be noticed, that
the oath required in the act of Navigation
to be taken by governors, was only for the
due execution and obfervance of the claufes
therein before mentioned ; fo that they were not
ftrictly obliged by that oath to fee the fub-
fequent claufes of that aét carried into exe-
cution, much lefs the different regulations
that had been made by fubfequent aéts:
this act therefore requires, that all gover-
nors'thall, before their entrance into their

govern-

(a) Seqx. 1, 2, 3.
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government, take a {folemn oath to do their
utmoft, that all the claufes, matters, and
things contained in the betore-mentioued
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nies, and all the claufes in the refent aét,
thould be punctuaily and lonz fide obferved.
This oath 1s to be taken before fuch perfons
as the king fhali appoiut to adminifter it;
and on complaint and proof before the king,
or fuch as fhall be by him appcinted, on
the oath of two or more credibie witnefles,
that a governor has neglected to take fuch
oath, or has been wittingly or willingly
negligent in doiug bis duty accordingly,
he is to be removed from his government,
and forfeit £1000. (2)

Various other tegulations were made
for better guarding againft fraud in the de-
tail of import and export to and from the
colonies, which we may content ourfelves
with ftating fhortly.

The officer appointed by the governors
in the colonies, under the authority of {tat.
15. Car. 2. c. 7. (b)) was commonly known
there by the name of the naval offcer. By
the connivance of perfons in this fituation
many frauds were committed. Thefe per-
fons are now required to give fecurity to the
commiflioners of the cuftoms for the true:
and faithful performance of their duty;
and until they fo did, the governor is to be
" anfwerable for any of their negleéts or mif-
demeanors (c). All the rules with refpect

F 2 to .

(s) Sc&. 4. (b) Seqn. 5. (¢) Se&. .

TRADE.
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to entering, lading, and difcharging, laid
down by ftat. 13. & 14. Car. 2. c. 11. for
this kingdom, are to take place in the plan-
tations. Oflicers are to have the fame pow-
ers for vifiting and fearching fhips, taking
entries, feizing and fecuring;'and all
wharfingers, owners of keys and wharfs,
lightermen, bargemen, watermen, porters,
and other perfons aflifting in conveying,
concealing, or refcuing goods, are made
liable to the fame penalties. Ofhcers are
to have the like afliftance, and to be liable
to the fame penalties for corruption, con-
nivance, or concealment (a).

To explain a mifconception of the mean-
ing of the duty laid by ftat. 25. Car. 2. c. 7.
on commodities carried from one plantati-
on to another, which the colonifts (ever ea-
ger to catch a pretence for freeing them-
{elves from the reftraint of the Navigation
Act) had conftrued to amount to a per-,
miflion to carry fuch goods to any foreign
market in Europe, it was deelared, that
fuch commodities fhould not be ]axd on
board, till fuch fecurity was given, as is
reomred by ftat. 12. Car. 2. c. 18. and flat.
22. & 23. Car. 2. c. 26. to carry them to
England, or fome of his majefty’s plantati-
ons; and {o soties qustzes, under the penal-
ty mentioned in thofe acts (6) : which was
in ‘effet no more than a declaration of that,
which the law-ofhcers had pronounced to
be the conftruction of the act (¢).

It

(a) . S<&. 6. (5) Seér. 8. (¢) Sir Wen. Jones®s Opinion,
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It further declares, that all laws, bye-
laws, ufages, or cuftoms, in practicein the
plantations, contrary or in anywife repug-
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nant to any law made, or to be made, re- riavtaTiox

lating to, and mentioning the plantations,
thall be null and void (a).

To prevent obtruding falfe and coun-
terfeit certificates, whether of having given
fecurity to bring home ladings of plantation
goods, or of having difcharged fuch ladings
in this kingdom, and alfo cocquets and cer
tificates of having taken in ladings of Euro-
pean goods in England; the governors and
cuftom-houfe officers, having reafonable
fufpicion, may require fufficient fecurity
for difcharging the plantation lading in
England, and may fufpend the vacating of
the fecurity there given, till they are in-
formed from England, that the matter of
the certificate is true: and a penalty, of
£500. is impofed on any perfon counter-
feiting, raifing, or falfifying any cocquet,
certificate, return, or permit (4). Bonds
taken in the plantations according to the di-
rections of ftat. 22. & 23. Car. 2..c. 26. are
to have fufhicient fureties named therein of
known refidence and ability in the planta-
tions ; and the condition is to be, for produ-
cing within eighteen months the certificate
of having landed the goods (¢).

The commiffioners of the treafury ave au-
thorifed to appoint officers of the cuftoms in
the plantations, as often as to them fhall

feem

{a) Sé. 9. (5) Se&. . (c) §:&. 53

TRACK,
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feem needful. Upon juries in caufes of un-
lawful importation or exportation, there
fhall be none but natives of England or
Ireland, o: perfons born in the plantations;
a cotrective of fo little force, that they were
at le.:gth obliged to inftitute courts of ad-
miraity (a; " places of truft in the
courts of law, or i, wheo relates to the
treafury of the iflands, are to te in e
hands of native-born fubjects ot E.zland,
or Ireland, or of the faid iflands (4). Per-
fons having right to property in any iflands,
o wrasts of land in America, by charter,
or letters patent. thall not alien, or difpofe
o! the fame, other than to natural-born
fubjects of England, Waies, or the town of
Berwick, without the licence of his majetty,
fignifled by au-order in council, “rft had.
And better to fecure the execution of the
Acts of Navigation, which had been parti-
cularly lax in the proprietary governments,
all governors nominated by perfons having
a right to make fuch nominations are to be
approved by his majefty, and fhall take
the oaths enjoined by this and any other
act to be taken by governors or command-
ers in chief in the plantations, before en-
tering upon their governments, under the
penalties in {uch cafe provided (¢)

Thus far with refpect to the plantations,
and the regulating of the trade while in
thofe parts. When it arrived in Europe,
it was left on the provifions of former laws;
cxcept only, that the enumerated commo-

dities

(a) Se&. 11, (5) Se&. y2. (¢) Sed. 16.
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dities having, fometimes, been landed in
Scotland and Ireland, in confequence of
real or pretended ftrefs of weather, it was
thought proper to declare, that fuch com-
modities {hould, on no pretence whatfoever,
be landed in Scotland or Ireland (a); but
that in cafes where a thip was ftranded by
ftrefs of weather, or fhould be driven by
reafon of leakinefs, or other difability, into
any port of Ireland, and not be able ta
proceed on her voyage, in fuch cafes only
the merchandize might be permitted to be
put on fhore, but fhould be delivered into
the cuftody of the collector of the cuftoms,
to remain there till they fhould, at the
charge of the owner, be put on board fome
other thip, to be carried to fome port in
England or Wales, or to the town of Ber-
wick ; the officer firft taking good and fuf-
ficient {ecurity for the delivery of them ac-
cording to the directions of this act (4). No
provifion of the like fort was made as to
Scotland.

Such are the regulations made by this
alt; and upoh the footing of this and the
preceding acts, the plantation-trade may be
faid to ftand at thisday ; the variations that
were made therein by fubfequent acts being
exceptions in a few cafes, and refpecting
certain articles of commerce that were par-
ticularly circumftanced, and not any fub-
ftantial alteration of the fyftem.

This act was followed up by an addrefs
trom the houfe of lords to the throne, re-
commend-

{a; Seft. 14, (&) Sedt 13
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three-fourths of the mariners at leaft are

‘—~~ Englith or Irith, and tranfport them to the

42, CAR.IL.TO
A.D. 1783

plantations, and there freely trafthc with

PLAPLATION tham (ﬂ) But if any gOOdS of WQO“E’D

I'RADE.

Irith Lizen.

Rice.

manufacture not laden in England (the
neceflary wearing-apparel of the com-
mander and mariners excepted), or lirien
goods not laden in England, nor of tie
manufaéture of Ireland, are found in (he
thip, the goods and fhip are forfeited.
Such fhip is liable to be vifitcd in the plan-
tations in the fame manner as thips from
England (%)

Again, the article of rice having become
A great object of export in the plOVln(‘C of
Carolma, it was enacted, by ftat. 2. Geo. 2
28. that any fubjeét of his ma|eﬁy, in a
ﬂup built in Great Britain, or belonging to
any of his majefty’s fubjets refiding in
Great Britain, and navigated according te
law, clearing outwards in any port in Great
Britain for the province of Carolina, might
load rice in that province, and carry it di-
rectly to any port of Eurepe fouthward of
Cape Finfterre; the mafter, before he cleared
out from Great Britain, firft taking a licence
under the hands of the commiflioners of
the cuftoms for that purpofe, on the collec-
tor and comptroller certifying that bond
was given not to carry certain other articles
the growth, prodution, or manufacture of
any Britifh plantation, and that the fhip
thould proceed directly with the rice to fome
port of Europe fouthward of Cape Einifferre,
and there land the fame (¢).
The

(a) Se&. 1. (6} s:& 2, 3. (c) Sed. 2.
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The liberty which had been given to ex-
port falt directly from Europe to New Eng-
land and Newfoundland by ftat. 15. Car.
2. c. 4. {. 7. was extended to Pennfylvania
by ftat. 13. Geo. 1. c. 5. and to New York by
ftat. 3. Geo. 2. c. 12. Thefe importations
were to be in Britifh fhips manned and na-
vigated according to law.  Allthe northern
parts of America had originally been com-
prehended under the name of New England;
but fince new provinces and colonies had
been formed with diftinét names, thefe
acts had become neceffary.  Again, by ftat.
2. Geo. 3. c. 24. the fame privilege was ex-
tended to the colony of Nova Scotia.

In the next feffion of parliament, an
opening was given to communicate to Ire-
land part of the import trade from the colo-
nies. This was done by ftat. 4. Geo. 2. c.
15. which recites, that certain enumerated
goods could not by law be carried but to
fome other plantation, or to Great Britain ;
and that by ftat. 4 & 8 227/l. 3. c. 22. no
goods of the produce of the plantations
could be put on fhore in Ireland, unlefs
they had been firftlanded in England, Wales,
or Berwick ; which law had been conftrued
to prohibit the import into that kingdom of
goods not enumerated, to the great preju-
dice of the plantation-trade; and then it
enats, that goods of the plantations not
enumerated may be landed in Ireland, not-
withftanding the faid a&t. By ftat. 5 Geo. 2.
c. 9. it was declared, this fhould give no
permiffion to import hops from the plan-
tations. ' '

A_s
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As the lower part of South Carolina had
been formed inte a feparate province by
the name of Georgia, it was ‘icubted, W Le-
ther the inhabitants thescot continued to
enjoy the benefits of .he ftatute permitting
the carrying of rice direétly to any part of
Europe ? To remove this devet it was de-
clared, by ftat. 8 Ges. 2. c. 19. that they
fhould have that privilege. By ftat 2+ Geo.
3. ¢. 27. it was permitt-d alfo to cary rice
from thefe colonies fo any portef Airerica
fouthward of ihelc cclonies (¢} And by
ftat. 5. Geo. 3. c. 45 fedt. 19. this privilege
of carrying rice from any place i, America
to the fouthward of South Caiolina and
Georgia, was extended to the colony of
North Carolina.

The privilege which had been granted to
thefe provinces in the article. of rice, was
thought to be merited by the Weift India
iflands with regard to furars, their grand
article of culture and ¢t commerce. Ac-
cordingly, by ftat. 1z, Ges. 2. c. 30. 4 fimi-
lar rclaxation of the plantation-laws was
made in their favour, in a reafonable expec-
tation, fays the preamble of the aé, that
the produce and cxportation of this article
would be thereby greatly increafed, for the
mutual benefit of this kingdom and the co-
lonies. It is enacted, that any fubjeét of
his majefty, in any fhip or veffel built in
Great Britain, and navigated according to
law, and belonging to any of his majeity’s
fubjects, of which the major part fhall be
refiding in Great Britain, and the refidue ,

either
(a) Scét, 1.
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either in Great Britain or in fome of his
majefty’s fugar colonies in America (which
property is to be verified on oath), that
thall clear outwards in any port of Great
Britain for any of the faid colonies, may
load there any fugar of the growth, pro-
duce, or manufacture of thofe colonies, and
carry it from thence to any foreign part in
Europe, provided a licence be firft taken
out for that purpofe under the hands of the
commiflioners of the cuftoms at London or
Edinburgh.

The act contains a long detail of regula-
tions for preventing this liberty of trading
being converted to any illicit purpofe. The
mafter is to enter into bond, conditioned,
among other things, that the fhip fhall pro-
ceed from Great Britain to the fugar colo-
nies, there deliver the licence to the collec-
tor, comptrolier, and naval officer; and
that, if he makes ufe of the liberty grant-
ed, no tobacco, molaffes, ginger, cotton,
wool, indigo, fuftic, or other dyeing wood,
tar, pitch, turpentine, hemp, matfts, yards,
‘bowlprits, copper. ore, beaver {kins, or
other furs, of the growth, produétion, or
manufacture of any Britith plantation in
America, be taken on board, unlefs for
the neceffary provifions of the voyage;
and that when the fhip has delivered her
lading in Burope, fhe fhall return to Great
Britain within eight months after fuch deli-
very, and before fhe returns to any of the
plantations (). Ships fo licenfed are to
touch at fome port in Great Britain, or

their
(«) Sedt. 23.
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thcir  licence becomes void; unlefs the
mafter declares in writing in the colony,
that the fugars he intends to load are to be
carried to fome port or place to the fouth-
ward of Cape Fiflerre, in which cafe he
may proceed thither directly. Thefe are
the part of the act that are fufficient to
anfwer our prefent purpofe, the reft be-
ing a feries of cuftem-houfe detail for
fecuring the cxecution of the act againft
fraud.

This permiffion was by ftat. 15. Geo 2.
c. 23. feét. 5. extended to all thips belonging
to Great Britain, and navigated according
to law. But this privilege, which was re-
prefented at the time as promifing great
advantage to the colonies, and was fought
by them with great earneftnefs, ended in
difappointment. It appears that only
one licence has been granted at the cuftom-
houfe for this purpofe, and that cargo, it is
believed, was carried to Hamburgh. The
merchants found that the mother-country
was the beft market for fugar, and they no
longer defired any other.

By ftat. 7 & 8 777ll. 3. c. 22. the time of
eighteen months was limited in the condi-
tion of plantation bonds for producing a
certificate of having landed and difcharged
the goods therein mentioned. This regard-
ed only fuch bonds as were taken in the
plantations. It was enacted, by ftat. 15.
(eo. 2. c. 31. thatin plantation bonds taken
in England, with refpet to goods to be
landed in Great Britain, there fhall be a

condition
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condition to produce a certificate within razxr u.
eighteen months from the date thereof. "V~

. - . 1
This was not to extend to bonds given for

thips lading rice at Carolina or Georgia, to **

be carried to Europe to the fouth of Cape
Fingfterre, purfuant to ftat. 3 Geo. 2. ¢. 28.;
nor for fhips lading fugars in his majefty’s
fugar colonies, to be carried direétly to any
foreign part of Europe, except Ireland, pur-
fuant to ftat. 12. Geo. 2. ¢. 30 (a).

After the peace of 1763, the plantations
in America, which had been the caufe and
the great ftake in the war, naturally drew
the attention of parliament. By ftat. 4 Geo.
3. c. 15. many regulations were made for
better ordering the plantation-trade, as well
with regard to duties as to the import and

‘export, which comes within the {cope of
our enquiry.

2, CAR.IL.TO®

A.D.1783.
ANTATION
TRADE,

One of the grievances in the American American 22

tat. 4. Geo. 3.

trade was, that great quantities of foreign ;a4 5. Geo. 2.

molaffes and fyrups were clandeftinely run
on fhore in the Britith colonies. To pre-
vent this, it was ordained, that bond fhould
be given in the like penalty as that refpet-
ing enumerated goods required by ftat. 12.
Car. 2.c. 18. at any port of the Britifh Ame-
rican colonies or plantations, with one
furety, befides the mafter of the fhip taking
on board goods not particularly enumerated
in any of the foregoing acts, being the pro-
du¢t or manufacture of the faid colonies or
plantations; with condition, that if any
molafles or fvrups, the produce of any

planta-

(a) Sett. 4.



8o

PART IL
oy
1k CARILTO
A.D. 1783
PLANTAVION
TRADE,

HISTORY OF THE LAW OF

plantations not under the dominion of his
majcity, fhall be laden on board, the fame
thall be brought without fraud or wilful di-
minution by that fhip to fome of his ma-
jefty’s colonies or plantations in America,
or to fome port in Great Britain, and that
the matter on his arrival fhall make a juft
and true report of all the goods laden on
board. All goods laden on board before
fuch bond given, are to be forfeited, toge-
ther with the fhip (a). The matfter is alfo
to take from the officer of the cuftoms a
certificate of having given fuch bond, to be
delivered by him at the port where he
difcharges his lading ().

The next regulation was to add certain
articles to thofe enumerated by former aéts,
and required to be brought only to the
mother-country. Thus coffee, pimento,
cocoa-nuts, whale-fins, raw fiik, hides and
tkins, pot and pearl afhes, of the growth,
production, or manufacture of any Britith
colony or plantation in America, are to be
imported directly from thence into this
kingdom, or fome other Britith colony or
plantation, under the like fecurities and pe-
nalties as thofe provided by ftat. 12. Car. 2.
c. 18. and ftat. 25. Car. 2. c. 7. (o).

Again, no iron, nor any fort of wood,
commonly called lumber, as fpecified in
ftat. 8. Geo. 1. c. 12. (d) the growth, pro-
duction, or manufaéture of any Britith
colony or plantation in America, fhall be

loaden

(=) Sed. 13. (t) Se. a4 () Sea. 27
() Fuie Soa g, 7
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loaden before bond given, with one furety, AT M
in double the value of the goods, thatfuch ,, cix. 110

goods fhall not be landed in any other part
of Europe except Great Britain (4).

It was found that Britifh veflels, arriving
from foteign parts at the out-ports of this
kingdom, fully or in part laden abroad
with goods that were pretended to be def-
tined to fome foreign plantation, frequently
took on board fome fniall parcels of goods
which were entered outwarids, and a cocquet
and clearance were thereupon granted for
fuch goods ; but under cover of fuch clear-
ance the whole cargoes were landed in the
Britith American dominions, contrary to
the laws in force. To prevent this practice
it was enacted, that no veilel thould ¢lear
outwards for any of the dominions belong-
ing to his majefty in America. unlefs the
whole and entire cargo was, bona fide, and
without fraud, laden and fhipped in this
kingdom ().

An exception was made in favour of fuch
articles as were permitted by former acts to
be carried without landing in Great Bri-
tain ; namely, falt laden in Europe for the
fitheries in New England, Newfoundland,
Pennfylvania, New York, and Nova Scotia,
or any other place to which falt was al-
lowed by law to be carried ; wines laden in
the Madeiras of the growth thereof; and
wines of the growth of the weftern ifles, or

{ Azores,

(a) Seét. 28, () Se&. 30,

8. » 1783
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Azores, and laden there; and horfes, vic-
tuals, or linen cloth, of and from Ireland (a).

Many provifions were made in this at
to prevent illicit trade with the American
colonies. Amongft others, it was thought
advifeable, for better fecuring the due ex-
ecution of ftat. 12. Car. 2. ¢. 18. and flat.
7. & 8. J7ill. 3. to fubject veflels to feizure
that were found hovering within two leagues
of the thore, in a fimilar manner as had
been ordained by ftat. 9. Ges. 2. ¢. 35. and
other aéts refpecting the coafts of this king-
dom, and of Ireland ().

The provifion made refpecting iron and
Ilumber in this aét, was altered in the next
{eflions. By ftat. 5. Geo. 3. ¢. 45. fuch iron
may be carried to Ireland, andfuch lumber
may be carried to the Madeiras, or the
weftern ifles, called the Azores, or to any
part of Evrope fouthward of Cape Finifierre,
upon bond being given that they fhall be
landed there, and not in any other part of
Europe, except Great Britain, to be dif-
charged, on producing certificates of their
being fo Ianded (¢).

In order to ftop the illicit trade carried
on through the Ifle of Man, it was pre-
vided by ftat. 5. Geo. 3. ¢. 39. that no rum
or other {pirits fhould be fhipped in any
Britifh plantation in America, but on con-
dition that they fhould not be landed in the
flle of Man, under the like fecurities and

penalties

(a! 800 71, GPIE T I I fc) Set an.
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penalties as thofe provided in ftat. 12. Car.
2.c. 18. and ftat. 25. Car. 2. c. 7 (a).

Another regulation about plantation
bonds was made by ftat. 6. Geo. 3.c. 52.
in order more effectually to prevent the
enumcrated goods being privately carried
from the colonies into foreign parts of Eu-
rope, in veflels that clear out with non-enu-
merated goods, as well as to prevent the
clandeftine importation of foreign Europe-
an goods into the colonies. Bond is to be
given in the colonies, with one furety be-
fides the mafter of the fhip that fhall take
on board non-enumerated goods, with con-
dition, that fuch goods fhall not be landed
at any part of Europe to the northward of
Cape Finifterre, except in Great Britain, and
to produce a certificate of landing goods in
Great Britain within eighteen months, and
in any Britifh colony in America within fix
months, under the hands and feals of the
colle¢tor and comptroller, or other prin-
cipal officer of the cuftoms; and in any
other place where the fame may be legally
landed, the like certificate, within twelve
months, under the common feal of the
chief magiftrate, or under the hands and
feals of two known Britifh merchants refid-
ing there. The bond may alfo be difcharg-
ed on proof, upon oath, that the goods
were taken by enemies, or perifhed in the
fea. If any non-enumerated goods are
laden on board without fuch bond firft
given, the goods and fhip are forfeited.

G2 Thefe

(a) Se&t. s.
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Thefc provifions are not to extend to veflels

,k;:r_,,,m bona fide bound to fome of the ports of
a0 1783 Spain within the Bay of Bifcay (a).

PLANTATION
IRADL.

It was foon found, that the condition of
this bond not to land fuch non-enumerated
goods in any part of Europe to the north.ot
Cape Finifterre, except in Great Britain,
would throw Ireland out of the import trade
that had been given by ftat. 4. Geo. 2. c. 15.
It was therefore enacted by ftat. 7. Geo. 3.

. 2. that fuch bonds might be difcharged
by the certificate of the principal officer of
the cuftoms at any port in Ireland, teftify-
ing the landing of fuch goods there, in the
fame manner as if they had been landed in
Great Britain.

A contraband trade of a very lucrative
kind had always becn carried on in the
Weft-Indies between the Spanith and Eng-
lith colonifts. This was contrary to the
laws of both nations; but as far as it relat-~
ed to ourfelves, it had been connived at;
and we have feen, in Charles IL.’s reign,
that the governors were, by an order in
council, exprefsly directed to permit Spa-
nifh fhips to come with particular articles
of commerce ().

It was now refolved to legitimate this
clandeftine trafhic, and to put it upon a
footing of law, under certain regulations.
The beft way of carrying this into execu-
tion feemed to be, by opening particular

ports

(a) 5:Q. g0, 31. (%) Vid. aot. p. 8s.
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ports for the free importation and exporta- » axr .
tion of certain fpecified articles; and this 12, CAL. 11, TO
led to the Free-Port Aft, ftat. 6. Geo. 3. . i v 1583
49. By this a¢t live cattle, and all manner **27’ 7 "¢%
of goods and commodities whatfoever (ex-. .
cept tobacco), the growth or produce of et~
any colony or plantation in America, not

under the dominion of his majefty, might

be imported into the ports of Prince Ru-

pert'’s Bay, and Rofeau in the ifland of
Domintca, and (except fugars, coffee, pimen-

to, ginger, molaffes, and tobacco) into the

ports of Kingfton, Savannah la Mar, Mon-

tego Bay, and Santa Lucia, in the ifland of

Famaica, from any foreign colony or plan-

tation in America, in any foreign floop,
fchooner, or other veflel, not having more

than one deck (a). The act contained fe-

veral provifions concerning the import and

export pf varipus articles, all calculated to

guard this anomalous trade from bein

made a means of infringing the reft of the
plantation-fyftem, and injuring the reve-

nue. This act was temporary, but was
continued by ftat. 14. Geo. 3. c. 41. and
afterwards, by ftat. 21. Geo. 3. c. 29. it

was continued fo far only as related to the

free ports in Jamaica, thofe of Dominica

being intended to be thut. Upon this foot-

mg remained the free ports till the ftat. 27.

Geo. 3. was paffed, which repealed this act,

and made other regulations that contain

the whole of the prefent law on that {ub-
ject.

The

{3) Sc&. 1, 2.
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The fithery carried on from Guernfey
and Jerfey to Newfoundland contributed to
make a fort of diret commerce between
thofe iflands and the American plantations,
which was contrary to ftat. 15. Car. 2. but
which it was thought propcr now to authe-
rize in certain particulars. For this purpofe
it was cnacted by ftat. 9. Geo. 3. c. 28.
that any fort of craft, clothing, or other
goods, the growth or manufacture of Great
Britain, or of thofe iflands, and food or
victuals being the growth or produce of
Great Britain, Ircland, or thofe iflands, may
be tranfported from thofe iflands to New-
foundiand, or any other Britith colony
where the fithery 1s carried on, the fame
being neceflary for the fithery, or the
mariners, or perfons employed therein,
notwithftanding ftat. 15. Car. 2. c. 7.
Such articles are to be properly certifi-
cated (a).

Again it was enacted, that any non-
enumerated goods (except rum) may be
landed in Guernfey or Jerfey ; which with
regard to rum is a new law, but with re-
gard to the other non-enumerated articles
1s only declaratory. It provides, that ftat.
6. Geo. 3. ¢. 52. as far as it relates to the
bond and fecurity for landing goods, fhall
extend to Guernfey and Jerfey, and that
fuch bonds may be difcharged by ccrtificate
under the hands and feals of the magiftrates
of the royal courts of Jerfey or Guernfey,
and the principal officer of the cuftoms (4).

The

fa) S:& 1, 2. (%) Bet. 3.
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The laft alteration made in the planta- FamT
tion-trade during this period was the mea- ~ = =%
{ure of opening it, in a very extenfive man- .. . 1785,
ner, to the people of Ireland, by allowing, ™/ 0"""
contrary to ftat. 15. Cur. 2. the export of
certain goods from thence directly to the
Britith plantations in America, and the
fettlements belonging to great Britain on
the coaft of Africa. This was by ftat. 18.

Gro. 3. c. 55. which ordains, that it fhall The export
be lawful to export from the kingdom oftrde fiom b
Ireland, direétly, into any of the Britith
plantations in America or the Weft-Indies,

or into any of the fattlements belonging to
Great Britain on the coaft of Africa, in
fhips or veflels that may lawfully trade to
and from thofe places, any goods, wares,
and merchandize, being the produce or
manufacture of Ireland (wool and woollen
manufaéture, in all its branches, mixed or
unmixed, cotton manufactures of all forts,
mixed or unmixed, hats, glafs, hops, gun-
powder, and coals, only excepted,)- and
alfo all goods and commodities of the
growth, produce, or manufadture of Great
Britain, which have becn, or which may be
legally imported from thence into the king-
dom of Ireland, wollen manufacture in all

its branches and glafs excepted (2). - Proper
Cuftom-houfe provifions aie made, by re-
quiring certificates and invoices to afcertain
the exportation to be conformable to the
act (b).

This permifion was not to allow the
export from Ireland of foreign linens;
: whethey

(i’). Sedt, ;. (3) Sect. 2.
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whether they were white or brown, or
painted, ftained, or dyed, in Ireland (4);
nor to allow the export of bar-iron, flit-iron,
rolled, plated, or tinned, nor of any fort of
manufactured iron-wares, until a duty of
2l. 10s. per ton on fuch bar-iron, of
3l. 2s. 11d. Irith per ton on fuch flit, rolled,
plated, or tinned iron, and manufactured
iron-wares exported from Ireland to fuch
colonies or plantations and fettlements,
thould be impofed by fome act of parlia-
ment to be made in Ireland (4) ; nor to al-
low the export of fuch iron, or iron wares,
during the continuance of any bounty or
premium granted in Ireland on fuch ex-
portation (¢). No cotton manufactures,
mixed or unmixed, are to be exported from
Ireland to the plantations or feitlements,
unlefs the exporter produce a certificate
from the cuftom-houfe of fome port in
Great Britain, particularizing the quanti-
ties, kinds, and marks thereof, and fpeci-
fying that they have been legally exported
from Great Britain, under pain of forfeit-
ing the fame (d).

In addition to the reftri¢tion on iron and
iron-wares, another of a general nature
was made, to guard all Britith manufac-
tures from being underfold, and to pre-
ferve the competition between the two
countrics with fome fort of equality. The
liberty given by this act to export goods
and merchandize the manufacture of Ire-
land is not to take place, but in cafes

where

(:) 8@ 3. (&) 5& 4 (c) Set. 5. (d) Seqr. 6.
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where they ftand chargeable, and pay du-
ties and taxes to as great an amount, as,

89
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goods and merchandize of the fame deno- a. 183

mination and quality exported from Great
Britain to the fame places now (that is, at
the time of pafling the aét) ftand chargea-
ble with ; whether fuch charges be on the
importation of the materials of which the
goods and merchandize are made, or by
duties on their exportation, or by inland
excife not drawn back, or compenfated
for by bounties ().

PLANTATION

TRADE.

Irport and

But the fhare of export in the colony:

xport trade

granted more

trade given by this, in addition to former fally.

alts, did not fatisfy the Irifh ; they prefled
for ftill further privileges, and claimed a
right to enjoy the like unlimited inter-
courfe as Great Britain, both in import
and export. This was accordingly granted
them by ftat. 20. Geo. 3.°c. r0." By this act,
any goods, wares, or merchandize, of the
growth, product, or manufacture, of the
Britifh colonies or plantations in America
or the Weft Indies, or of any of the. fortie-
ments belonging to Great Britain on the
coaft of Africa, and which by any aét of
parliament are required to be imported
from thence into Great Britain; and alfo
all ‘other goods which, having been in any
way legally imported into fuch colonics,
plantations, or fettlements, may be legally
exported from thence to Great Britain;
may be laden in, and exported from, fuch
colonies, plantations, or fettlements, and

imported from thence into Ireland.
So
(q) Seét. 7.



90 HISTORY OF THE LAW OF
rast . So far the import trade was granted; the
ma& then goes on to grant the expors trade.

s.p.1785. Any goods or commodities of the growth,
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product, or manufacture, of the Eaft In-
dies, or other places beyond the Cape of
Good Hope, which are now required by
any act of parliament to be fhipped or la-
den in Great Britain, to be carried directly
from thence to any Britith colony or plan-
tation in Africa or America, as alfo any
other goods, wares, or merchandize, which
now, or hereafter, may be legally fhipped
or laden in Great Britain, to be carried di-
rectly from thence, and imported into any
colony or plantation in America or the
Weit-Indies, or any Britifh fettlement on
the coaft of Africa, may be exported di-
rectly from Ireland, and imported into
fuch colonies, plantations, or fettlements;
and the regulations of the following fta-
tutes were not to ftand in the way of this
new arrangement, namely, ftat. 12. Cor. 2.
c. 18. ftat. 22. & 23. Car. 2. c. 26. ftat. 13
Car. 2. ¢c. 7. ftat. 4. Geo. 2. c. 15. ftat. 4.
Geo. 1. c. 21. all which, direétly or indi-
rectly, prevented the Irith participating in
this trade (a).

But this general privilege to import and
export was ftill granted upon certain
terms ; which were, to preferve an equality
in the colony trade of the two countries.
It was to commence and to have continu-
ance only in fuch cafes, where the goods
imported and exported were liable, by fome

act

(a) Se&. 1.
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act or alls to be pafled in Ireland, toequal razs n
duties and draw-backs, and were made {ub- mo
ject fo the fame fecurities, regulations, and "a.v.1783.
reftrictions, asin Great Britain; and inthe **2yTatiey
confideration of fuch equal duties and draw-

backs due attention is to be given to, and al-

lowance made for, any duty or impofition,

or the part of it which fhall be retained in

Great Britain; or not drawn back, or not
compenfated by bounty in Great Britain,

upon the export of any fuch goods, wares,

or merchandize, from thence to Ireland ; as

alfo for any duty paid on the importation of

them into Ireland, fo as they be not ex-

ported from Ireland with lefs incumbrance

of duties or impofitions, than fhall remain

on them when legally exported from Great

Britain (¢); and, with a view to changes

that might hereafter be made, if any altera~

tion is made in Great Britain in fuch duties

or draw-backs, when the Irith parliament is

not fitting, the import and export is to con-

tinue in the old ftate for four calendar

months after the meeting of the next feflion

of the Irifh parliament. If the Irith parlia-

ment fhall be fitting at the time, then it is

to continue for four calerdar months from

the time the alteration fhall be made, in

cafe the Irifh parliament fhall fo long fit;

and in cafe it fhall be prorogued or diflolv-

ed, then for four calendar months after the
meeting of the next following feflion (#).

However, the réﬁri&iqns of this a& were
to have no influence to reftrain any liber-

ty

(a) Se&t. 3. (%) Se&. o
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ty given to import from, or export to the
colonies, by ftat. 18. Geo. 3. ¢, 55. or any
other act of parliament (a).

The {fcheme of trade thus offered to
Ireland was carried into execution by the
parliament of that kingdom, which pafled
an act impofing duties on the import, con-
formably with thofe in Great Britain. But
the equalizing the duties with reference to
the draw-backs allowed in Great Britain, in
order to the export of European goods, was
an affair of nice calculation, which the par-
liament thought it neceflary to delegate to
the officers of the cuftoms. The parlia-
ment was content with laying down this ge-
neral rule for the government of the ofhicers
in completing their calculations, namely,
That European goods fhould draw back fo
much of the duties paid on importation as
fhould leave the remainder equal to the
duties retained in Great Britain on goods
of the like quality and quantity ; and if the
duties were equal, then that no draw-back
thould be allowed ; and if not equal, they
thould pay on export as much as would
make them equal. Having laid down the
principle of trade, as held out by the Britith
act, they dire¢ted the commiffioners of the
revenue to form fchedules of the drawbacks
and duties conformably thereto, which
were to be figned by four of them at leaft;
and from that day fuch draw-backs and
duties were to become the law of export to
the colonies (4).

The

(a) Secr. 6. (/) Annual Irih A& for Duties.
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The performance of this agreement on *A®T "

the part of Ireland was left in this ftate; ;; car. 11 10
which for a national tranfaction, feems to 4. v 1785
be fomewhat uncertain. For where is the “rxavs.
jurifdiétion, or what is the mode, for try-
ing the queftion, Whether the Irifh have
entitled themfelves, under this or the pre-
ceding ftatute, to the import or export trade
with the colonies in any particular article?
Can a feizure be made, and can a court
examine and compare, and calculate the
duties and draw-backs in the Britifh and
Irith ftatute-books ?

On the occafion of the corn a&, flat.
31. Geo. 3. where an offer of an advanta-
geous corn trade was held out to the Irifh,
on the condition of their pafling a law with
certain provifions, a better mode was pre-
feribed for fecuring the exaét performance
of the condition on their part. For the
trade there offered was not to take place,
till it was notified in the London Gazette,
that fuch a law, with all proper provifions,
was pafled by the Irith parliament. So that
the executive government had an opportu-
nity firft to fatisfy itfelf, whether the act
pafled in Ireland was fuch as the Britifh
parliament required ; and if it was not, no
notification would be made, and the trade
would not commence till a proper act was
pafled. It does not feem, that fuch nego-
tiations and treaties between the parlia-
ments of the two kingdoms can well be
conducted to a profperous iffue, without the
intervention of fuch a mediating authority,
which is always upon the watch for the

coramon
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common protection of both. It has hap-
pened, that, on fimilar occafions, the con-
tracting party, which makes the grant, has
recognized the performance of the condi-
tion by the srantee, and ratified it by a
public acceptance, ignited in anadt of the
Legifiature. Thus, the propofal in ftat. 26.
Geo. 3. c. 60. to allow to Irith thips the
privileges of Britith fhips, as foon as fimilar
regulations were made on that head by the
Irith parliament, was plainly carried into
cffect by the parliament declaring next fef-
fion, in ftat. 27. Geo. 3. c¢. 19. that fuch
regulations had pafled into a law inIreland,
and that Irifh fhips were accordingly enti-
tled to the privileges propofed ; but, furely,
as long as conditional regulations, like the
prefent, are left as thefe are, there is fome-
thing unfinifhed and uncertain in the
tranfaction ; and it is not eafy to fay, what
is actually the ftate of the law between the
tv7o kingdoms.

We cannot clofe this period of our plan-
tation-hiftory without noticing the mea-
fures taken by parliament for chaftifing the
rebellious colonics, by firft reffraining their
trade, and then wholly prohbiting it.

Tke firft of thefe meafures was ftat. 14.
Goo. 3. ¢. 19. which difcontinued the land-
ing and thipping of goods at the town and
harbour of Bofton. A power was thereby
lodged in his majefty, upon the reftoration
of peace, and obedience to the laws, and
upon fatisfaction being made to the Eaft
India Company for the teas that had been
deftroyed, to open the port of Bofton, and

limit
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limit tho extent of it, as he fhould judge
expedient. '

But that time did not arrive ; for, inftead
of peace, and obedience to the laws, the
combinations and diforders there increafed,
and the parliament thought it neceflary to

pafs ftat. 15. Geo. 3. c. 10. for refraining the’

trade and commerce of the provinces of
Maflachufetts Bay, and New-Hampthire;
and the colonies of Conneticut and
Rhode-Ifland, and Providence Plantation;
by which aét no goods enumerated in ftat.
12 Car. 2.c. 18. or any other act, being the
‘growth, product, or manufacture of thofe
places, which were to be brought to fome
other Britifh colony, or Great Britain, nor
any fuch enumerated goods as thould have
been brought into thofe places, nor any
other goods whatfoever, the growth, pro-
dué, or manufature of thofe places,
thould be tranfported or carried from thence
to any land, ifland, territory, dominion,
port, or place whatfoever, otherthanto Great
Britain, or fome of the Britith iflands in the
Weft Indies (2); and no wine, falt, or any
goods whatfoever (except horfes, victual,
and linen cloth, the produce and manu-
facture of Ireland imported direétly from
thence), were to be imported into thofc
places, unlefs fuch goods were bona fide fhip-
ped in Great Britain, and carried directly
from thence (). But this was not to hinder
the importation into thofe places frem the
Britith iflands in the Weft Indies of fuch

goods,

fa) Sc&. g, (b) Sc&. 4.
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goods, the produce or manufacture thereof,

12 car. 1. 7o 48 Might by law be imported from thence
a.v.1783 (a.)  The act alfo prohubired abfolutely fhips

PLANTATION
TRADE.

belonging to thofe places from going to the
fitheries in thofe parts, as we fhall fee in its
proper place.

By ftat. 15 Geo. 3. c. 18. the famie reftraint
was put on the trade of the colonies of New-
Jerfey, Pennfylvania, Maryland, Virginia,
and South-Carolina. There was the fame
prohibition of goods to be carried to thofe
colonies, and the fame provifo refpecting
imports from the Weft Indies. No goods
were to be carried from the counties of
Newcaflle, Suffex, and Kent on Delaware,
to any other place, but to Great Britain or
Ireland, or the Britith Weft-Indies, till
oath was made that the goods were the pro-
duct or manufacture of thofe counties (4);
which was intended for preventing the trade
of New Jerfey, Pennfylvania, and Virgi-
nia, being carried on through thofe coun-
ties.

The following year was pafled ftat. 16.
Gro. 3.c. 5. for prohibiting all trade and in-
tercourfe with the provinces and colonies
that had been put under reffraint by the two
former acts, and adding to them the three
lower counties on Delaware, and the colo-
nies of North-Carolina and Georgia, which
were all pronounced to be in a flate of re-
bellion. The a& ordains, that all trade
and commerce with thofe places fhould be

prohi-

{a) Se&. ¢ (%) Se&. 5.
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prohibited, and all thips and veflels belong-
ing to the inhabitants thereof, together
with their cargoes, and all other fhips and
veflels whatfoever, together with their
cargoes, which fhould be found trad-
ing, or going to trade, or coming from
trading in any port or place of thofe colo-
nies, fhould be forfeited, as if they were
thips and effects of open enemies (a). In
all thefe aéts powers were given to the king
to fufpend their execution, as foon as any
of the colonies fhould return to obedience.
By this act the three former als, namely,
ftat. 14. Geo. 3. c. 29. ftat. 15. Geo. 3. c. 10.
& c. 18. were repealed, as become unnecef-
fary after the pafling of thisact.

For carrying on the war againft the co-
lonies the lords of the admiralty were em-
powered by ftat. 17. Geo. 3. c. 7. to grant
commiflions to private fhips, to'make prize
of all veffels trading contrary to the provi-
fions of {tat. 16. Geo. 3. before mentioned,
fo that the whole of the laws now fubfifting
againft the American trade and intercourfe
were ftat. 16. Gep. 3. c. 5. and ftat. 17. Geo. 3.

c.7.

Having gone through the ftatutes made
within this period for regulating the plan-
tation-trade, we come now, according to
the plan hefore laid down, to confider fuch
matter as has been furnifhed by the decifi-
ons of courts, or the opinions of lawyers,

for afcertaining the meaning of thefe laws,
H ot
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rarT 1. or enforcing their execution.  But the ma-
1z, can. 1. 1o terials of this fort are very fcanty. ~There
»-0.1783.  are no decifions of courts, and the opinions
“xave. . that are preferved go only to one fingle
"xh’o‘r » Coor point, namely, What is, or what is net
ion ? fuch a foreigin poffcffion, as is properly an ob-
ject of the different regulations made by

thefe laws.

Thus it became a queftion, Whether
Newfaundize?s Newfoundland was a colony or plantation?
A fhip, being a French prize, but not le-
gally condemned, was owned and manned
by Englith, and had imported fith and oil
from Newfoundland; but by ftat. 7 & 8.
/771ll. 3. no importation can be made from
any colony or plantation except in an En-
glith-buslr fhip. This importation was
thought by Sir Thomas Trevor to be againft
that ftatute, inafmuch as the fhip was not
condemned in fome court of admiralty;
but Sir John Hawles, in an opinion he gave
on the fame point, was more explicit. He
fays, he fhould have thought Newfoundland
was neither a colony nor a plantation be-
longing to his majefty, having no fettled
governor there, nor the king pretending
to any dominion therein, as he could be
informed of'; but fince ftat. 15. Car. 2. c. 7.
and 25. Car. 2. c. 7. reckoned Newfound-
land among his majefty’s plantations, he
thought this thip being a prize, though not
‘Jegally condemned, and having heen trad-
ing between England and Newfoundland,
was forfeited by ftat. 7. & 8. /7l 3. c. 22.
(«). Whatever doubt there might then
have

(a) 25th of Januvary, 1698,
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have been of the king’s fovereignty in that , , ;7 o
ifland, there could be none after the treaty v~
of Utrecht, by which the king of Great- ', 7% %™
Britain was acknowledged to have the do- srantaTion
minion and fovereignty of that ifland— ***°%
From that time it unqueftionably belonged

to his majefty, and there could be no doubt

but refpecting the defcription of pofleflions

under which it fhould be clafled; and a

notion long prevailed, that this ifland, be-

ing ufed merely for the fithery, was not a

colony or plantation. Yet this queftion

was never raifed but it was anfwered, that

this ifland was to all intents a colony and
plantation.

Thus when beaver-fkins, which are re-
quired by ftat. 8. Geo. 1. c. ¥5. {. 24. if the
produce of a Britith plantation, to be brought
diretly to this kingdom, were carried from
Newfoundland round by Gibraltar, they
were held by Mr. #illes to be forfeited (4);
which could not be, if they had not been
the produce of a Britith plantation, as well
as carried round by Gibralter.

Again, when it was in agitation, in 1764,
to eftablith a cuftom-houfe in Newfound-
land, it was made a queftion, Whether it
was a colony, or plantation, or a mere
fithery ? But it was held by the board of
trade to be a colony, and plantation ; and
conformably with that opinion the duties
of cuftoms were ordered to be received

H 2 there,

(5) agth of May, 1736.
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there, under the authority of flat. 4. Geo.
c. 15. which impofes duties en goods

Aot imported into the co/owes and plantations in
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Amecrica. Thefe opinions were certainly
right; for although that place has lately
been regarded only as a fifhery, and the
policy of the government has long been to
prevent planting and colonization there,
yet the original defign was to plant that
ifland, as well as Virginia, or any other part
of America: and after that policy was
changed, yet the firft charters having been
granted as well to planters as to merchants
adventurers, the intereft of the planters has
been confidered more or lefs, in all the re-
gulations concerning that ifland; and the
term Planter and Plantation is known there
as well as in any part of America, or the
Weft-Indies.

Some doubts concerning the defcriptions
of colony or plantaticn, have been coupled
with another doubt; namely, Whether the
colony, or plantation, if it were one, was
a territory which belonged to his majefty?
Thefe points were difcuffed in the cafes of
Honduras, and of Suraz.

It was material to afcertain, Whether
Honduras was a plantation to his majefty
belonging, or in his pofleflion? for it had
become a practice for fthips to fit out from
Jerfey, to fetch logwood from thence, and
carry it direétly to [France, Holland, and
other parts of Europe; which, being an
enumerated commodity, could not be done

from
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from a plartation to his'majefty belonging,
confiftently with the 18th fection of the
A<t of Navigation. This queftion was put
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to the law-officers after the treaty of peace riaxtation

in 1763; in the 17th article of which the
king had agreed to caufe all the fortifica-
tions erected therc by Britifh fubjects to be
demolithed : but the king of Spain agreed,
that the Britith fubjects, or their workmen,
fhould not be difturbed or molefted in their
occupation of cutting logwood ; for which
purpofe they were permitted to build and
occupy houfes and magazines neceflary for
their families and effeéts. But, notwith-
ftanding thefe ftipulations in favour of
Britith fettlers, Mr. De Grey (a) was of opi-
nion, that the Bay of Honduras could nor
be confidered as a plantation or territory
belonging to his majefty, within the mean-
ing of the A¢t of Navigation, but that it
was a part of the Spanifh terrjtories, fub-
ject to fuch rights and liberties therein as
are ftipulated for by treaty ; and that there
is no law f{ubfifting to prevent an Englifh
fubjedt, intitled to fuch rights and liberties,
from carrying logwood, cut there, to any
part of Europe.

ThADL.

Upon a late queftion, Whether Surar was gy,

a plantation or colony within the meaning
of ftat. 7 & 8 #ill. 3.{o as to entitle a fhip
there built to have a plantation-regifter ? it
was enquired, what was the nature of the
poflefion which the Eaft-India Company
bad there. And it being reprefented, that

Surat

(a) s9th November, 1768.
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Surat was a port belonging to the Mogul,
where feveral European nations have fettle-
ments, and that the Englifh chief, by an
inftrument from Delhy, is governor of the
Mogul’s caftle, and admiral of his fleet
there, but that all merchants indifcrimi-
nately built thips there, it appeared to the
law-officers, upon this ftatement of faéts,
that this thip was not intitled to 2 regifter.

But it being apprchended this was not
an accurate {tate of the cafe, further en-
quiry was dircéted ; and itappeared, upon
information of perfons acquainted with the
Company's affairs, that they have a fertic-
ment at Swra?, which is governed by a
chief and council, whe are fubordinate to
the governor and council of Bembay ; and
as the crowa by charter has referved the
fovereignty in all fettlements acquired, or
made by the Company, it was conccived
the fettlement at Surat 15 under his ma-
jefty's dominian. But whether the king
has a fovercignty, depends on the fact of
the Company having a territorial property
in Surat. And wiih regard to that point, it
appears from their charters, that Swar, as
to the territorial right of the Company,
was ahwavs confidered in the fame light
with Bombay itlelt, which is denominated
the town and faftory of Bembay. By the char-
ter of jufticc, of the 26th year ot George II.
all civil, criminal, and military power is
given to the Company, as well in the fub-
ordinate tactories, of which Surat is oue, as
m the ifland of Bombay itfelf. The inden-
ture of 22d July 1702 conveys the dead-flock

of
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of the Old Company to be held by the New ;.

and, enumerating what fhall be {o confider- ,;
ed, after Bombay it fays, * Under the pre-
“ fidency of the faid ifland of Bombay, the
“ factories of Surat.” It was alfo certified,
by an officer of the Company whofe know-
ledge and fituation were judged to intitle
Lim to credit, that the Company deem the
territory of all forts and factories, where
they have a prefident and council, as their
property ;5 and this js the cafe at Surat; that
the territory round the whole city of Surat
is nominally held by the Company as
governors for the Mogul, but that this
grant was made after the Company had
poffefled themfelves of it by force. Upon
this ftatement of facts it was judged by the
law-officers, that this was fuch a plantation
or colony as entitled the fhip built there to
a regifter (a), '

A very particular queftion, refpeéting
the king’s fovereignty and pofieflion arofe
on the gccafion of the ifland of Guadaloupe
being taken from the French.in 1759. It
was doubted, Whether this ifland was to be
confidered as a plantation or territory to his ma-
jefly BELONGING, or (N HIS POSSESSION, With-
in the meaning of the A¢t of Navigation,
and other laws relating to duties on mer-
chandlze imported from thence? But the

law-officers of the crown at that time gave

their opinion that it was; and they alleged
fuch reafons for their opinion as are well
deferving our confideration.

The

{a) 2.0:h September 1785,
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The attorney-general (a) faid, that not-
withftanding the advantiageous terms grant-
ed to the inhabitants, they were difarmed,
and in a ftate of fubjection to his majefty’s
troops. All ncw commiilions were to be
taken under his majefty, and all acts of
juftice were torun in his name. He wasin
actual pofleflion of all the public révenues ;
and all the trade of the ifland had changed
its courfe, pafling now in Englith bottoms
only to Great Britain. All this being con-
fidered, he thought him{felf obliged to con-
clude, that this ifland was now a plantation
belonging to his majefty, and in his poflef-
fion, in right of the crown of England;
and that it was an Englith and Britith plan-
tation within the meaning and intent of

the Acts of Navigation.

The great objection to this opinion arofe
from the condition of the then inhabitants,
who enjoyed privileges under the articles of
capitulation hardly compatible with the
ftate of fubjects. But that objecion, in
his mind, had no great weight, if it was
confidered, that thefe were perfonal privi-
leges, and were confined only to the prefent
inhabitants, who were reftrained from ali-
enating to any but the king’s fubjects; and
the capitulation was made not with the
French king, but only with the inhabit-
ants.

The right of fovereignty, therefore, was
wholly changed, and the whole ifland was

the

{a) Mr. Pratt.
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the king’s acquifition by conqueft. If amy ¢, er
inhabitarit fheuld die without heir, his lands ‘v~~~

would eftheat to the king ; if any of them
fhould levy war, or plot the king's death,
they would be guilty of high treafon ; and,
to illuftrate this further; if the inhabitants
fhould agree to fell all their pofleflions to
Englifhinén, the iland, without' any fur-
ther treaty or capitulation, would become
wholly Englith. The inhabitants plainly
underftood themfelves transferred to his
majefty’s dominion, and therefore had fli-
pulated for the like privileges in trade as
weére allowed to the reft of his majefty’s
fubjefts ; and this was granted, with a pro-
vifo, that they complied with the Aéts of
Trade. In a word, the condition of {fub-
jeéts might be bétter or worfe in different
parts, but here the queftion was about the
fovereignty; and it had nothing to do with
the privileges which his majefty had been
pleafed to grant the natives (a).

The folicitor general (5) ebferved, that
the A& of Navigation, and the fubfequent
alts, referred not only to the plantations
and territories belonging to, or in the pof-
feflion of thé érown at that timé; but to fu-
ture acquifitions ; and he thought the prae-
tice that had been obferved with regard to
St. Chriftopher’s on a former occafion to be
in point. Thdt ifland had been taken pof-
feflion of by the French and Englifh jeint-
ly, in the year 1626. About the year 1688

the French drove the Englifh entirely . off
the

(a) 7 Augult 1729, (4) Mr, Yorke,
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the ifland. In the year 1690, or there-
abouts, the Englith recovered the ifland,
and had entire poffeffion of it, till it wasat
length ceded to Great Britain by the treaty
of Utrecht. It appeared by the cuftom-
houfe books, that fugars imported from
thence into Great Britain after the year
1690, and before the treaty of Utrecht,
had paid the fame duty as fugars from the
Britifh plantations, without diftinguithing
between the antient French and Englifh di-
vifions of the ifland (a). ‘

Tlie European goods that were on the
fland of Guadaloupe at the time it was
taken were deemed, by Sir Fletcher Norton
(b), not to be fuch as could be imported
from thence into any of the Britifh iflands
in the Weft Indies, as they had not been
thipped and laden in Great Britain; and
therefore fuch importation would have been
directly againft fat. 15. Car. 2. c. 7.

Though thefe cafes throw fome light on
this fubje&, there are ftill difficulties re-
maining, which deferve confideration.

The foreign pofleflions of this country,
in Afia, Africa, and America, have not
always been denominated in the fame man-
ner in the foregoing acts. Thus, in the
Act of Navigation, {fe¢t. 1. they are fpoken
of as lands, tflands, pluntations, or territories ,
m fect. 18. the enumerated goods are not to
be carried but to fome other Englith plan-

tations

(a) 13 Augufl 155g. (5) 2 February 1764.
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tation. In ftat. 13. & 147 Car. 2. c. 11. fect. rarT
6. fhips muft be built in the king’s domnions ~_ "~
in Afia, Africa, or America; and perfons a ».178;.
of the king’s plqntﬂtzaizs are declared to be T NILTY
Englifh, within the meaning of the Act of
Navigation. In ftat. 7. & 8. #ll. 3. c. 22.

the terms ufed are moftly colonies and plantati-

ons ; and fometimes plantation only. This

act recites, that the governors of the colonies

or plantations were, by ftat. 12. Car. 2. c. 18.

obliged to take an oath ; whereas in the act

it is the governors of lands, iflands, plaﬂmtz?

ons, or lerritories, without any mention of

colonies.  This aét of William IIL is inti-

tuled, For Preventing’ Frauds, and Regulating

Abufes iz the Plantation Trade.

When different expreflions are ufed in
the fame aét of parliament, it cannot be
believed but that different things are meant,
Thus in that claufe of the A¢t of Naviga-
tion which was intended for confining to the
mother-country the trade of our foreign
poffeflions, the parliament made ufe of the
term plantation only, and dropped the terms
lands, iflands and territories, which had been
ufed in other parts of the act. It fhould
feem as if the parliament looked upon plan-
tations, and upon fuch as were lands,
tflands, and territories, in a different lights
and that the former owing their ori-
gin, advancement, and fupport, to the
money and men which pafled from this
country, it was fair to require, that the he-
nefit which refulted from the application
of thofe means thould return to, and cen-
ter in, the parent-ftate: but asto other

Lmds,
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lands, or iflands, or territories, though be-
longing to the king, if they had not derived
from this country that fort of creation,
cultivation, and feftering, which would
make them plumtations, there did not exift
the fame claim to oblige them to fend their
produce to this kingdom. Vv hatever may
have becn the reatoning that governed in
making the diftinction, the diftinétion 1is
certainly made; and, no doubt, made
with fome defign, and is not to be afcribed
toany inaccuracy in wording,

But if the king poflefles lands, iflands, and
territories, in Afia, Africd, and America,
which are not p/urtatizne, there grows a ma-
terial difference in what we have all along
been calling the plantation-trade; for it
will be found, that many 'reftrictions are
laid only upon what are called plantations ,
and fuch dominions as do not come under
that denomination are clearly exempted
from thofe reftrictions. Thus the whole of
ftat. 7. & 8. Ml 3. is applicable only
to plantations, or at leatt to colonies ; which,
as far as concerns the prefent queftion, may
be confidered as the fame thing. The pro-
hibition, therefore, in that ftatute, which
forbids any but Britith-buslt thips trading to
the colonies or plantations, does not reach’
thofe lands, iflands, territories, or what-
ever other dominions of the king, that, in
conftruction of law, may happen not to be
deemed colonies or plantations; all which
may ftill be traded to, by thips Britifh-owned,
under the firft claufe of the A¢t of Naviga-
tion.

When
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When we fee this refult from the {orego-
ing reafomng, we are anxious to difcover,
how it will operate with regard to'the Britith '
concerns in Afia, Africa, and America.
In glancing over the fettlements on the
coalt of Africa, the fettlements of the Eaft-
India Company in India, the China trade,
Nootka-Sound, and many other places, we
fee lands and territories under very different
circumftances, and dependent upon poh-
tical confiderations of 1nfinite variety ;
fpecting fome of which it muft be exceed«
ingly difficult to determine, whether they
are within ftat. 7. & 8. }7il. 3. as colonies cr
plantations ; or indeed, which is a further
doubt, whether they are within any part of
the Adt of Navigation, aslands, iflands, or
territories, to his majefty belonging, or s
his poffeffion. Thefe are queftions of great
importance to the navigation-fyftem, and
deferve a ferious attention.

IOC
PATT If.

2. CAR.IL. 10
A D. 1783
PLANTAIIH'
TRADL.

As to the terms colony and plantation, what-

ever diftinction may, at one time, have been
made between them, there feems now to be
none at all. The word plantation firft came
into ufe. The plantation of Ulfter, of
Virginia, of Maryland, and other places,
all implied the fame idea of introducing,
inftituting, and eftablithing, where every
thing was defert before. Colony did not
come much into ufe till the reign of Charles
II. and it feems to have denoted the fort of
political relation in which fuch plantations
ftood to this kingdom. Thus, the different
parts of New-England were, in a great

meafure, voluntary focieties, planted with-
our
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out the dire¢tion or participation of the
Englith government; fo that in the time
of Charles II. there were not wanting per-
fons who pretended to doubt of their con-
ftitutional dependence upon the crown
of England; and it was recommended,
in order to put an end to fuch doubts, that
the king fhould appoint governors, and /o
make them colowies. A colony, therefore,
might be confidered as a plantation when
it had a governor and civil eftablifhment
fubordinate to the mother-country. All
the plantations in America, except thofe
of New-England, had fuch 4an eftablifh-
ment ; and they were, upon that idea, co-
lonies as well as plantations. Thofe terms
feem, accordingly, to be ufed without dif-
tinction in the ftatute 7 & 8 #7%ll. 3. and
in thofe made afterwards.

CHAPTER
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CHAPTER IL

THE. TRADE WITH ASIA, AFRICA, AND
AMLRICA.

To be carried on in Englifh Shipping—and di-
rectly with thofe Couniries—Exceptions thereto
—Perfian Goods through Ruffia—Coarfe Ca-
licoes—The Eaft Intdia Company—South Sea
Company—Hudfon'’s Bay Company—African
Company—Fourth Section of the Navigation
Ai—What is a Manufalturing—Of direc?
Importation—Of the ufual Ports for firft Ship-
ping—Of returned Goods.

THE trade with A?la, Africa, and Ame-
rica, was reftricted by the A¢t of Naviga-
tion to thips belonging to the king’s domi-
nions. No goods or commodities whatever
of the growth, production, or manufacture
of Africa, Afia, or America, or of any part
thereof, or which are defcribed or laid down
in the ufual maps or cards of thofe places,
fhall be imported into England, Ireland, or
Wales, the iflands of Guernfey, Jerfey, or
town of Berwick-upon-Tweed, in any
other fhip or veflel whatfoever, butin fuch
as do truly and without fraud belong to the
people of England or Ireland, the dominim;_
o

i11

PART Il
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rart . of Wales, or town of Berwick-upon-Tweed,
!‘m or of the lands, iflands, plantations, or terri-
».o.178; tories in Afia, Africa, or America, to his ma-
srape Wit ety belonging, as the proprietors and right
ssmica, awo owners thereof, and whereof the mafter and
b eaets three-fourths at leaft of the mariners are
onin Pogi Englith, on pain of forfeiting the goods
""" and fhip; one moiety to the king, the
other to the party feizing and fuing for the

fame (o).

This fc&ion is followed by one which is
an appendage to the firft and third fections,
and applies both to the trade of Afia, Africa,
and Amcrica, in general, and alfo to that
which we have called the plantation-trade.
It had been provided by thofe two claufes,
that the trade of thofe places thould be car-
ried on in Englith fhipping :—by the fol-
lowing provifion it was meant that it thould

and dirdly  be carried on diredily with the very coun-
Q'f,l;l”?::" tries where the articles of commerce were
produced. Thus no goods or commodities

that are of foreign growth, production, or
manufacture, and which are to be brought

into England, Ircland, Wales, the iflands

of Guernfey and Jerfey, or town of Ber-
wick-upon-Tweed, in Englith-built fhip-

ping, or other fhipping belonging to fome

of the aforefaid places (namely, the trade

with the plantations mentioned in feé. 1.

and that with Afia, Africa, and America,
mentioned in fe¢t. 3.), and navigated by

Englith mariners as aforefaid, thall be thip-

ped or brought from any other place or

country, but only from thofe of the faid

growth,

(a) Se&. 5.
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growth, production, or manufacture, or razr

from thofe ports where the faid goods and l\; nd

commodities can only, or are, or ufually a.5.1733.
i . . TRADE WIiTH

have been firft thipped for tranfportation, " ,..,

and from™none other places or countries, s™ica, 4>

under penalty of forfeiting the goods and

thip, with all her guns, furniture, ammu-

nition, tackle, and apparel; one moiety

to the king, the other to the informer (a).

To this regulation concerning the .fual
Jports, it was thought neceflary to fubjoin
provifoes in favour of certain particular
trades, as had been done in the former act.
Nothing in this act was to reftrain the
importation of any commodities of the
Straits or Levant feas, loaden in Englifh-
built thipping, and whereof the mafter and
three-fourths of the mariners at leaft were
Englifh, from the ufual ports (b)) or places
for lading them theretofore within the
Straits or Levant feas, though the com-
modities were not of the very growth of
thofe places (¢) ; nor the importing of Eaft
India commodities in Englifh-buiit fhipping
and whereof the mafter and three-fourths of
the mariners at leaft are Englifth, from the
ufual places of lading them in any parts of
thofe feas to the fouthward and eaftward of
the Cape of Good Hope, although fuck
ports be not the very places of their growth
(d). And it is lawful for any of the people
of England, Ireland, Wales, the iflands of

I Guernfey

. ) (a) S:&. 3.

(%) Tricfle, Venice, Gemoa, and Leghorn, are row confidered ss
ports which, by #faze, are intitled to this privilege tor the evpar:
of Afiatic goods from the Levant.

(c) Se&. 12. (d) Se&t. 13-
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vart i Guernfey or Jerfey, or town of Berwick-
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upon-Tweed, in veflels or fhips to them be-
longing, and whereot the mafter and three-
fourths of the mariners at leaft are Englifh,
to bring in from any of the ports of Spain
or Portugal, or Weltern Ililands commonly
called Azores, or Madeira or Canary iflands,
all forts of goods or commodities of the
growth, productiofi, or manufacture of the
plantations or dominions of cither of them
refpectively (4) ; which permithon was, by
a fubfequent ftatute (4), extended to cafes
where the property in the goods imported
belonged to aliens.

Such are the rules laid down by the A&
of Navigation for the government of the
trade to Afia, Africa, and America : it was
to be carried on in Englifh fhipping, and
diretly with the places where the articles
imported were produced or manufactured ;
fo that Englith fhipping could not even
bring thofe articles from any of the com-
mercial countries in Europe, or any of the
plantations belonging to thefe countries.
This, like the former part of the a&, was
principally levelled at the carrying-trade
of the Dutch ; and it effe¢tually prevented
any ports of the United Provinces being
the emporium for this kingdom of goods
imported from Afia, Africa, or America.
It bad the fame effet upon Denmark,
Hamburgh, and other places, where any
portion of this circuitous traffic was to be
iound.

The

ra} Teft. 14 (}') Stat. 17 Geo. 2. ¢ 36.
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The principle laid down in the A& of P4z~ 1,
Navigation for carrying on the trade with , ., .. T
Afa, Africa, and America, has been ever a. o178
fince preferved entire. Occafions have hap- ™05 """
pened, where it was thought wife even to #7rica. sxo
make the reftri¢tion clofer. The throwing '
of raw filk being a great employment in
this country, and much Afiatic filk being
thrown in Italy, and then imported hither
as a manufacture of that country, inftead of
a product of Afix imported in Englifh fhip-
ping, as it muft be if brought hither in a
raw flate, it was ordained, as the aét ex-
prefles it, ¢ for better fupporting the art
« of throwing filk in this realm, and the
¢ poor employed therein, and that ufeful
« and national trade into Turkey,” by ftat.

2. Will. & Mary, {t. 1. c. 9. that the throw-
ing of filk thould not be conftrued to be
a manufacture within the Act of Navigati-
on; and fo thrown filk fhould not be ca-
pable of being imported from Italy, as a
manufacture of that country : and further,
that no thrown filk of the growth or pro-
duétion of Turkey, Perfia, the Eaft Indies,
or China, or of any other country or place
(except that of the growth or production
of Italy, Sicily, or the kingdom of Naples,
and which fhall be imported in fuch thips,
and fo navigated, as directed by the Act of
Navigation, and brought from fome of the
ports of thofe countries or places whereof it
is the growth or production, and fhall
come directly by fea, and not otherwife)
thall be imported into England, Wales,

' Iz Guernfey,
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Guernfey, Jerfey, or the town of Berwick,
on pain of forfeiting fuch thrown filk (a).

Notwithftanding this difpofition to fup-
port the principle of the At of Navigation,
exceptions begun to be made in favour of
fome articles of commerce which it was
thought fhould be procured at any rate, or
which were no great obje¢ts in the light of
navigation. Thus by ftat. 7. Aun. c. 8. it
was permitted to impert from any of the
Britith plantations in America, Jefuts bark,
farfaparilla, balfam of Peru and Tolu, and
all other drugs of the growth and product
of America, in fhips regularly manned and
navigated, on paying the fame duty, and
no more, as if they were imported direétly
irom the place of their growth; which ope-
rated as a repeal of the claufe in the Book
of Rates, allowing to drugs (§) imported
directly from the place of their growth an
cafement of two-thirds of the duty; and
in that light, though a regulation of duty,
it may be confidered as aflifting the policy
of the A¢t of Navigation. This regulation
had ‘the effect of encouraging the trade be-
tween our Iflands and the Spanith fettle-
ments, where fuch drugs are produced.

Again, by ftat. 6. Geo. 1. c. 14. the
provifo in the 12th fection of the A& of
Navigation was repealed as to the impor-
tation of raw filk and mohair yarn of the
produc¢t or manufadture of Afia, except
only as to the ports or places in the Straits

, or

. (a) S-&. 2.
(&) Fvrepr Jeiwits baiki, the duiy on which was +le fame, whe-
theo it came dire 0y or net.
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or Levant féas which are within the domi-

1y

PARLIL
v~

. « . N
nions of the Grand Seignior. We aretold, ., ¢.c. 1. 10

that the wpollen manufaéture in France had

fiderable article of export into Turkey ; in
return for which, raw filk and other com-
modities were brought to Marfeilles, and
other ports of France, and quantities of
it thence imported into Italy, and fo
brought to Great Britain; by which means
we were aflifting in facilitating the French
woollen trade in prejudice oo our own: it
was therefore meant that raw filk and
mohair of Afia fhould be brought only from
the Turkifh dominions, and not from Isaly,
as it might have been under the provifo re-
ferred to in the Aét of Navigation (¢). To
obtain articles fo neceflary for our manu-
factures as cochineal and indigo at a cheap
rate, thofe two commodities were allowed
for a certain time to be imported from any
port or place, duty free, in Britith or other
fhips in amity with this country, by ftat.
13. Geo. 1. c. 15. and ftat. 7. Geo. 2. c. 18.
which aéts have been further continued,
and are now in force.

A new courfe of trade had brought the
filks and other commodities of Perfia
through the Ruflian dominions; and as
none of the Ruffian ports could be faid to
be the ports for ithipping thofe articles, in
themeaning of the fourth claufe of the Act
of Navigation, it was thought proper to
make a fpecial provifion for authorifing

this

. (a) Oblerve the mifrecital of or other fbipping, in the preamble
of this ftatute. Alio, place of the growth inftead of their growth;
and parti inkead of perts,

A.T. 1783

TRADE WITH

greatly increafed, and was now a con- .

ATRICA, AYMD

ASTA,

ALNLRICTA.
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JAxrn this fort of importation.  This was done by
12 cax. 1. wo Hat. 14. Geo. 2. c¢. 36. which permits any
a-o. 1353 perfon being of the Ruffia Company, ex-
AT clufive of all others, to import into this
arriea, 2o kingdom in Britifh-built thipping, navigat-
AMERICA. & .
ed according to law, from any port or
place belonging to the Czar or emperor of
Ruffia, raw filk, or any other goods or
commoditics, of the growth, produce, or
manufacture of Perha (provided fuch ma-
nufacture be made of articles the growth
or produce of Perfia), being purchafed by
barter with woollen or other manufactures,
goods, or commodities, exported from great
Britain to Ruflia, and from thence carried
into Perha (gold and filver in coin or bul-
lion excepted), or with the produce arifing
from the fale of fuch manufactures, goods,
or commodities.

Perfian Gocds
Ui cugh Ruflia,

On another occafion, when the price of
gum fenega had much rifen, and the im-
port was not adequate to the great demand
made for it in the printing of filks, linens,
and callicoes, permiffion was given by ftat.
25. Ges. 2. c. 22. to all his majefty’s fub-
jects to import into this kingdom gum fenega
in Britifh-built fhips, navigated according
to law, from any port or place in Europe.

Again, when the Eaft India Company
did not make {fufficient importations of
coarfe printed calicoes, cowries, arangoes,
and certain other Eaft India manufactures
prohibited to be worn in this kingdom,
but which were neceffary for the African
trade, permifion was given by ftat. 5. Geo.
3. ¢ 30. for the Company to import thofe

' articles
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articles in Britifh fhips, navigated accord- f*271 )
ing to law, from any part of Europe not ,, c,s 1110
within his majefty’s dominions, in fuch ».r 1785

. . . TRADE WITH
quantities as they thould think neceflary for'  "4a,
the African trade (4). ATRICA, AND

AMLRICA,

Again, by ftat. 5. Geo. 3. c. 52. {. 20. Coarfe Cali-
any fort of cotton-wool may be imported “*
in Britifh-built fhips from any country or
place, duty free; and in the fame manner
goat-fkins, raw or undrefled, by ftat. 1s.

Geo. 3. c. 35.1. 1, 2. which wasa tempo-
rary act, but has been continued, and is
now in force.

Among the regulations made by par-
liament 1n the trade with Afia, Africa, and
America, during this period, may be rec-
kored the {anétion given to fome chartered
Companies, which thereby acquired an ex-
clufive right to trade with certain parts of
thefe three quarters of the world. Itisnot
here meant to give any-thing like a hiftory
of the Eafi-India Companry, the South-Sea Com-
pany, or the African Company, but merely to
ftate fuch parliamentary provifions as give
and fecure to thofe Companies their trade,
and define its limits. '

The firft ftatute in which the rights of of e raf-
the Eaft-India Company were adjufted is 'odizCompany.
ftat. 9. & 10. #ill. 3. c. 44. and the trade
is there afligned to be into and from the
Eaft-Indies, in the countries and parts of
Afia and Africa, and into and from the
iflands and ports, havens, cities, creeks,
towns, and places of Afia, Africa, and
America, or any of them beyond the Cape

of
(a) Se& 1.
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paxt , Of Bona Efperanza to the Straits of Ma-
v~ gellan, where any trade or trathc of mer-
ey chandize is or may be ufed or had (a).
vuaoe witn Thefe places are not to be vifited, frequent-
armics, awo €d, or haunted by any other of his majefty’s
americs. {ybjects, under penalty of forfeiting the thip
and cargo, and all the proceeds thereof (5).

Perfons trading to the Eaft-Indies are firft

to give fecurity for caufing all goods laden

on their account in India to be brought,
without breaking bulk, to fome port of
England or Wales, and there to be unladen

and pat on land (¢).

The penalty herein impofed was found
not adequate to prevent the offence. Per-
ions ufed to go in foreign fhips, and bring
back goods to foreign ports in Europe ; fo-
rcign commiffions and pafles grew very
commonly in ufe for this purpofe, and the
Company as well as the general trade and
fhipping of the country fuffered much from
the interloping traders. It was intended by
flat. 5. Gen. 1. ¢. 21. to ftop this mifchief,
by giving ftronger powers for reftraining it.
Thus, the Company may arrett all fuch per-
fons, being fubjects of his majefty, and
fend them to England (d). Again, a penal-
ty of f500 is impofed on all perfons pro-
curing, {oliciting, or a¢ting under any com-
miffion, authority, or pafs, from any fo-
reign power, to fail, go or trade in or to
the Eaft Indies (¢), or within the before-
mentioned limits. '

By a fubfequent a&, namely, ftat. 7. Geo.
ff. 1. c. 21.no commodity of the growth,
pro-
(a) Sett. 61. (&) Seqr. 1. fc) S &. 69 ’
(d) Sett. 2, {e) Sett, 3.
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produé, or manufacture of the Eaft-Indies,
or other places beyond the Cape of Good
Hope, contained in the patents of the
Eaft-India Company, can be imported or
carried into the kingdom of Ireland, the
iflands of Jerfey, Guernfey, Alderney,
Sark, or Man, or into any lands, iflands,
plantation, colony, territory, or place to
his majefty belonging, in Africa or Ameri-
ca, but fuch only as fhall be bona fide and
without fraud fhipped in Great Britain, in
fhips navigated according to law, under
pain of forfeiting the fhip and cargo (4)-
A doubt haying arifen, whether fhips be-
longing to the Eaft-India Company could
ftrictly be confidered as Britith thips, confi-
dering how many foreigners were proprie-
tors of the Company’s ftock, this doubt wag
removed by ftat. 21. Geo. 3. ¢. 65.1. 33.

The trade of great part of America was
exclufively granted to the South-Sea Company
by ftat. 9. Aun. c. 22. in the following man-
ner : They were to have the fole trade and
traffic into, unto, and from all kingdoms,
lands, countries, territories, iflands, cities,
towns, ports, havens, crecks, and places,
of America, on the eaft fide thereof, from
the River Aranoco to the fouthernmoft part
of Terra del Fuego ; and on the weft fide there-
of, from the fouthermoft part of Terra
del Fuego through the South Seas to the
northernmaft part of America; and in-
to, unto, and from all countries, iflands,
and places, within the faid limits, which
were reputed to belong to the crown of

Spain,

{s) Se@. 9.
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rart 1 Spain, or which thould thereafter be found
A Ve )

¥12. CAR.II. TO

out or difcovered within thofe limits, nct

a.». 1783 exceeding three hundred leagues from the

TRADE WITH

A-TA,

ATRICA, &

AMIracC

A

continent of America, between the fou-

o thernmoft part of Terra del Fuego, and the

northernmott part of America, on the weft
fide thereof, (except the kingdom of Bra-
zil, and fuch other places on the eaft-fide of
America as were then in the actual poflef-
fion of the crown of Portugal, and the
county of Surinam, in pofleflion of the
States-General of the United Provinces;) as
it was declared by the act, not to be the in-
tention to make any grant of the trade to
the Portugueze or Dutch fettlements, which
was {till to remain open (a) ; but other per-
fons vifiting, frequenting, trading, or traf-
ficking, within the limits granted to the
Company, areto forfeit thip and cargo (4).

It was however provided, that the Com-
pany fhould not fail beyond the fouthern-
moft part of Terra del Fuego, except on-
ly through the Straits of DMagellan, or
round Terra del I'uego, nor go from thence
into any part of the Eaft-Indies, nor
return to Great Britain, or any other-place
in Europe, Afia, Africa, or America, by
any other way, except through the Straits
of Magellan, or Terra del  Fuego; nor
were the Company to trade, traftick, or ad-
venture in any goods of the growth, pro-
duct, or manufadture, of the Eaft-Indies,
Perfia, China, or any other plaees within
the limits granted to the Eaft-India Com-
pany ; norto fend any fhip within the South
Seas, from Terra del Fuego to the northern-

motft

(a) Seé&t. 46. (8) Se&. a9.
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moft part of America, above three hundred ra gz u.
leagues to the weftward of and diftant from S~/

bt . . 4. §2.CAR.II.TQ
the fhores of Chili, Peru, Mexico, Cali- 1. p.1;8;
fornia, or any other fhores of North or ™77 F'*
South America contained between Zerra ATRIGA, AND

N AMERIL .

del Fuego and the northernmoft part of
America, on pain of forfeiting the thip ind

cargo (a).

An exclufive trade to another part of Hudlon' Bay
America was granted in 1670 by Charles IL. ©™**""
to the Governor and Company of Adventurers of
England trading into Hudfon’s Bay. They
were to have the fole trade and commerce
of and to all the feas, bays, ftraits,
creeks, lakes, rivers, and founds, in what-
foever latitude, thatlie within the entrance
of the ftrait commonly called Hudfon’s
Straits, together with all the lands, coun-
tries, and territories, upon the coafts of
fuch feas, bays, and ftraits, which were
then. poflefled by any Englifh fubjeés, or
the fubjects of any other' Chriltian State,
together with the fithing of all forts of fifh,
of whales, fturgeon, and all other royal
fith, together with the royalty of the Sea.

But this extenfive Charter has not received
any parliamentary confirmation or fancti-
on. -

In the ninth year of king William, the African Corn-
trade to a great portion of Africa was in the """
hands of the Royal African Company, which,
under a Charter from Charles 1I. enjoyed
an exclufive trade from the port of Sallee,
in South Barbary, to the Cape of Good

Hope,

() Seat. <8,
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rsxr . Hope, both inclufive, with all the iflands
near adjoining to thofe coafts. A new ar-
oy, rangement of this trade was made by ftat.
TRavewite g & 10, Will. 3. c. 26. by which the trade
ASTA
arsica, awp Was opened between Cape Mount and the
rupsica. Cape of Good Hope to all the king’s fubjets
trading from England and the plantations
in America, upon paying a duty of ten
per cent. ad valorem on all goods exported ;
and between Cape Blanco and Cape Mount,
upon paying the like ten per cent. ad valorem,
together with an additional ten per cent. ad
valorem on all goods and merchandize im-
ported into England or the plantations
from the Coaft between Cape Blanco and Capz
Mount ; with this exception, that redwood
was to pay five per cent. and negroes no-
thing at all. This aét was to continue in
force for thirteen years; and not being re-
newed, the whole trade reverted again to
the exclufive claim of the Company.

The African trade was put upon a new
footing by ftat. 23. Geo. 2. c. 31. which made
it lawful for all the king’s fubjets freely to
trade between the port of Sallee, in South
Barbary, and the Cape of Good Hope.
Thus was the trade taken out of the hands
of the Royal African Company. The a&
then goes on to provide, that all perfons
trading to that coaft between Cape Blanco
and the Cape of Good Hope fhould be a
body corporate, by the name of the Compa-
ny of Merchants trading to Africa; the admif-
fion to which Company was made very eafy,
namely, by the payment only of forty
thillings. The trade between the port of

Sallee
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Sallee and Cape Blanco was left open toall ,, .y .
perfons whatfoever. By ftat. 25. Geo. 2. ¢. v~
40. all the forts, caftles, and faltories, on **,*}%, & ™
the Coaft, from the port of Sallee to the rravgwira
Cape of Good Hope, belonging to the Old , ¢ sun
Company, were transferred to and vefted amseica.
in the New Company, for the like purpofe

of protecting and facilitating the trade.

By ftat. 4. Geo. 3. c. 20. the fort of Senegal,

lately "ceded by France to Great Britain,

was in like manner vefted in the New Com-
pany.

In the following year a new policy was
attempted. By ftat. 5.Geo. 3. c. 44. the ftat.
4. Geo. 3. c. 20. concerning the fort of Se-
negal, was repealed; and the Company
were divefted of all forts, fettlements, and
factories, from the port of Sallee as far
fouth as Cape Rouge inclufive, and the fame
were vefted in his majefty. The trade to
the- territory fo vefted in his majefty was
declared to be open to all the king’s fub-
jects, and to be liable to no regulation
but fuch as his majefty thould think pro-
per to make for the better government
thereof.

The trades carried on by the Rufia and
Turkey Companies comprehend fome of the
produéts of Afia, and have on that account
a connection with the fourth fection of the
Act of Navigation ; but thefe Companies
being, in their primary object, defigned
for an European trade, will more properly
be clafled in the following divifion.

We



126 HISTORY OF THE LAW OF

rarr . We come now to confider the determi-
=T~ nation of courts, and the opinions of law-
a.v. 185 yers upon this branch of trade: but the
A former of thefe two fources of information

arrica, awois as deficient as in the plantation-trade ;
AHEREt- - the latter will alford us fome information.

The trade with Afia, Africa, and Ameri-
ca, depends upon the third and fourth fec-
tions of the A&t of Navigation; but fince
the fourth fection applies to the firft, as well
as the third fection, and is therefore an ap-
pendage to the plantation-trade, as well as
to the prefent, it may be proper in the firft
place, to confider that; and then go on to
fuch points as arife on the third fection, or
on the third and fourth fections equally.

The wording of the fourth fection of the
A& of Navigation is fo general; that it was
fuppofed by many to include ALL foreign
goods or commodities whatfoever, and not to be
confined, as it is now underftood, to the
goods and commodities of Afia, Africa, and
Fourth Se&ion America. Itistrue, this mifconception does
tion A@. =~ 1ot appear to have prevailed with the courts,
at leaft in any cafe which has come down
tous ; but it feems to have been fo conftrued
by the law-officers for fome time, and ftill
longer by the officers of the cuftoms. The
following are examples of the progrefs made
in afcertaining the true meaning of this
claufe.

In 20. Car. 2. an information was filed
for importing Malaga wine in a fhip not
Englith, nor Englith-navigated. It was ob-

jected,
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jected, for the defendant, that this fection razr n.
of the act, though general, was yet confin- e
ed to the produéts of Afia, Africa, and Ame- . v. 1783
rica ; for it related to the fections that went *®4?F '7#
before. The chief baron Hale is made by arrica, axn
the Reporter to fay, that the fubfequent **™'**
fections might include Europe in fome par-

ticular cafes, but not in the cafe now before us

(@) ; plainly intimating, that this fection

did not apply to the European trade, and

that the claufes which did apply to the Eu-

ropean trade did not make this cafe a caufe

of forfeiture.

More than twelve years after this, we find
a cafe ftated for the opinion of the law-of-
ficers, which fhews, that the officers of the
cuftoms ftill confidered this feétion as affeét-
ing the European trade. Some hemp was
imported from Holland in an Englifh fhip,
legally owned and navigated : but Holland
was not the place of its growth ; nor wasit
of the growth of Ruflia or Mufcovy, butof
Germany ; neither was it any of the arti-
cles which are prohibited by the At of
Frauds, ftat. 13. & 14. Cur. 2. from being
imported from the Netherlands and Germa-
ny. It was anfwered, by Sir Robert Sawyer,
that this hemp, being none of the particu-
lars prohibited by the A& of Frauds to be
brought from Holland, might be broughe
from thence in Englifh fhipping, and was
not within the claufe in the Act of Naviga-
tion, which prohibits goods being import-
ed from any other place than that of their
growth ; by which he muft have meant the

fourth feétion.
On

(a) Hardres, 487.
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rarT o Qn the fame occafion Mr. Warde fays,
v can o that he had confidered both the Act of Na-
. v.a783. vigation and A of Frauds, and alfo an
e ua " adjudged cafe in the exchequer, upon a
ariea, awo fpecial verdict in the time of the lord chief
AMEES pharon Hale (1), and that he conceived
hemp of the growth of Europe, but not of
Ruflia, or Mufcovy, or the territories of that
emperor, might be brought from Holland
in Englifh thipping duly navigated, though
Holland was not the place of its growth,
nor the port where it could only, or ufu-
ally had been, firft fhipped for tranfporta-
tion ; for he thought that claufe in the A¢t
of Navigation extended not to the goods in
queftion, which were European goods; and
hemp is not one of the particulars prohi-
bited in the A¢t of Frauds from being im-
ported from the Netherlands and Germany
(9). Again, where an Englifh fhip laden
with currents from Zante was taken prize,
and carried into France, it was the opinion
of Mr. Somers (c), that with refpect only to
the Aét of Navigation, they might be
brought from France in any Englith-built
thip owned and manned by Englifh.

But the officers of the cuftoms feem fiill
to have entertained doubts upon the extent
of this fetion; for in the year 1702 there
were ftated for the opinion of Sir Edward
Northey two inftances of Spanith wine im-
ported from Portugal. To both thefe he an-
{wered, that the fourth feétion of the A& of
Navigation was confined to the fections
which went before, and applied only to the

goods

{a) Probably the cafe before cited from Hardres.
(%) 13 Fcbroary 1781, {c) 6 March 1692-3-
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goods of Afia, Africa, and America; and #arT 1t

that the produdts of Spain might be brought m

from Portugal. rarme Wi
Some points of difficulty have arifen up- srries, ave

on the words growth, production, or manufoc- =

ture, ufed in the firft, third, and fourth fec-

tions of the A¢t of Navigation. It hasbeen

made a queftion, Whether fugar of the wia is ¢ ma-

French plantations being imported into nufatuciug.

France and there refined, the molafles of

thofe fugars could be imported into Eng-

land as a manufacture of France? and, as

fuch, Whether they ceafed to be fubject to

the prohibition, which they would be under

while merely a prodution of America ?—

When this point was put to the then attor-

ney and folicitor general, Mr. WWarde and

Sir 7. Powys, in 1687, it was confidered by

the former as a new queftion, well worthy

of confideration ; yet it feemed to him, that

the importing of fuch molafles from France

was againft the true intent and meaning of

the words of the A¢t of Navigation; for

the fepardting of the fugars from the mo-

"lafles in France; did not, in his conception,

‘make the molafles to be fuch a manufacture

of France (and no longer a commodity of

the growth or produétion of America) as

might be imported from France; for the

molafles ftill remained, in his opinion, a

foreign material, even if the feparation

had been in England; and fo, he faid, it

had been adjudged in a cafe of Bainbrig and

Bate, in the exchequer, upon a fpecial ver-

di&t (a).
et (@ K _ The

(a) Quere, Where is this cafe reported ?
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va=r . The latter obferved, that it is a queftion
R of faét, rather than of le}w, what is proper-
a o 1783 1y @ manufacture. This fugar was origi-
T nally of the growth and production of Ame-
armics, axo rica, and fo was reftrained, prima facie, from
AMEEA- heing imported from any other place ; and
to make it a manufacture of France, the
onus probands lay upon the importer by the
A& of Frauds, ftat. 13 & 14 Car. 2. But
it did not feem to him, how this could pro-
perly be called a manufatture, fince the
article was no way improved, or altered in
its nature by art or labour, but remained
the very fame it was before, only that it

was feparated from the part refined.

The fame point being fubmitted to M.
Roger North, he entered into it more at
length, and fuggefted the following con-
fiderations, which he held to be fuch as
would lead to develope and illuftrate the
prefent queftion. Firft, Goods of the growth
cf tne Indies manufaCtured in France,
might be brought from thence; as wrought
filk, cabinets, and other articles. Secondly,
1f in the working of fuch manufaétures
there was a refufe or wafte, although the
labour of man went to the fevering of it,
and although it might have alfo fome pecu-
liar ufes, yet that refufe or wafte was not
properly a manufacture, but retained the
quality of the original material, and could
not be imported, asthe manufacture of the
place where the feparation was made. Of
this fort was the wafte of filk, the chips or
fhavings of wood, or the like. Thirdly,
If a plain feparation was made, without any

manufac-
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manufacture at all, the cafe was more clear;
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PART IV,

as the garble or fiftings of fpice, though it «—v—~<'

had a new name, and peculiar ufes, and’
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A. D. 1783,

was fevered by men’s labour, yet it was Trape wirn
. . , . o ASIA,
ftill, in thie fenfe of the aét, the production ,.:icy, awo

of the fpice country, and not the manufaéture
of the place where it was fifted.

In the prefent cafe the queftion was, whe-
ther a mixtyre of other materials, together
with a long procefs of boiling, curing, and
other Jabour and operations neceflary for
effecting fuch a feparation, thould make
the refufe, wafte, or dregs, to be a manufac-
ture in the fenfe of this law, and not the
goods of the original produftion? And he
thought it did not, for the following rea-
fons:

No fugar is refined for the fake of molafles,
but the etdeavour is, that all fhould turn
into fugar, and no molafles at all be left;
and fince that cannot be, fuch are referved
for the ufes of which they are capable, but
which would be better fupplied by clear
fugar. Secondly, To clear the fugar from
the dregs or molafles, there is a neceffity of
diffolving in water, boiling, potting, clay-
ing, and the like, becaufe no induftry can
otherwife effect it; all which is done only
for the fake of fugar, and as rhe means to
feparate that from the dregs or molafles
containedin it. Thirdly, 1f molaffes could
be feparated by band-fieves, or the like,
without all queftion the dregs or molaffes
would not be a manufature of the place
where thic was performed; and fince this

K2 could

AMERICA.
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could not be, and the procefs of refining is
for the fake of the fugar only, it is to be
confidered as the manufacturing of tha,
and not cf the dregs or refufe.

The molafles, therefore, themfelves were
no manufa&ure, but only the wafte, or re-
fufe, or unmanufactured part of fugar, fe-
parated by, and confequential {rom, the
operation of rcfining; and therefore not
Iike the cafes of feveral manufaétures out of
the fame goods, as cordage and linen out of
Lemp, both which are diftinét manufac-
tures, originally defigned, and diftinétly
made.

Ee obferved, that it was no objeétion that
molafles are not fugars, nor rated as fuch,
but by a diftinét name; for merchandize
may be varied in the denomination feveral
ways, without being manufactured, as ap-
pears by the inftances of garble, wafte of
filk, and others; and the word manufacture
in this act is to be taken ftriétly, and in
fuch manner as may beft fupport the de-
fign of it, becaufe it is a law beneficial to
the public.

The difcuffion contained in this opinicn
would furnifh a principle to guide the
judgment, where the diftinétien turned
upon there being or not being an atual
and bora fide manufadturing into a new
article. We fee in the following cafe, that
the painting and ftaining of linens was not
confidered as fuch a manufaéturing. Cali-
coes imported from the Eaft-Indics were

exported
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exported to Holland, and the duty drawn
back according to the Szcond Rule in the
Book of Rates. During the time they were
in Holland, they were painted or ftained
in imitation of the painted calicoes called
chintz, and were then re-imported. Al
Trevor was of opinion, they could not be
re-imported by the Act of Navigation,
notwithftanding the painting or ftaining
them there.

' But where the manufacuring has wholly
changed the original articles, it thould feem
the new commodity fo produced may as
well be brought from the country where it
is fo manufactured, asfrom the place of its
growth, or produétion. It has, at leaft,
been fo held in cafes of duties; and the
reafon, as to this point of conftruction,
feems the fame upon a queftion of naviga-
tion.

Thus vermillion is a manvfaGture of
quickfilver, made by a chemical procefs of
calcining, levigating, and - pulverizing,
quickfilver and fulphur., It had becen the
pri¢tice of the cuftom-houfe to admit
vermillion from Holland, being made there,
at the low duty, as coming directly from
the place of its manufacture, though quick-
filver was the growth of the Eaft-Indies,
Hungary, Germany, and other places.
But the commiflioners of the cuftoms
thought proper to alter their practice, and
with that view, ftated a cafe for the opinion
of the attorney general, Mr. /#allace (ag-,

who

7)1 Noveabor 1y82,
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who was of opinion, that it having been
the uninterrupted ufage to admit the impor-
tation of vermillion from Holland on the
low duty, it was too late to difpute, with
any probability of fuccefs, the demand of the
higher duty. Upon that occafion and opi-
nion of Sir Dudley Ryder was confidered,
who had recommended, that a ufage to ad-
mit juniper-berries, the growth of Germany,
to come from Holland on a low duty, asif
that was the place of their growth, having been
long acquiefced it ought not to be altered.
But although in this cafe the vermillion
was admitted upon the argument of ufage,
it is probable this ufage originated from the
confideration before-mentioned, of its be-
ing a completely manufactured article, rc-
taining no outward trace ‘of the original
materials, . ’

But fuch practices obtaining at the cuf-
tom-houfe with regard to duties, were held
on another occafion, by Sir Dudley Ryder (a),
not to have any operation to do away the
force of the Aé of Navigation. = And
therefore, notwithftanding a practice of the
officers receiving duties and paffing entries
for féveral forts of African goods in the
fame manner as if they had been imported
from Africa, though, in fa@, they came
from America, he held fuch goods were
forfeitable under the A& of Navigation.

This queftion concerning the manufac-
turing in Europe of articles the production
of

(2} 19 November 1941
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of Afia, Africa, or America, was brought
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to a conclufion by a determination of the |, ¢,z 1. 10

court of Exchequer, in 18. Geo. 3. Some
oftrich feathers of African produce were

A p. 1783,
TRADE WITH
ASIA,

brouglit to France, and there drefled, and srrica. avo

from thence imported into this kingdom.
This manufacturing in France appeared to
the court to be fuch as to juftify the impor-
tation under the Ac¢t of Navigation. But
to prevent the mifchief that might enfue to
that and various other manufactures in this
*kingdém, if this praétice was to be fancti-
oned by law, an act was paffed, ftat. 19.
Geo. 3. c. 48. which ordains, that the pro-
vifion in the fourth fe&ion of the A¢t of
Navigation thould not be conftrued to per-
mit any goods or commadities whatfoever,
of the growth or production of Africa, Afia,
or America, which fhall be in any degree
manufaétured in foreign parts, to be im-
ported or brought into the kingdom of
Great-Britain, Ireland, Guernfey, Jerfey,
or Man, unlefs they fhall be manufactured
in the country or place of which they were
the growth and prodution, or in the place
where fuch goods and commodities can be
only, or are firft thipped (2), and from no
other country or place whatfoever (&).
But this prohibition is not to prevent the
importation of oil of cloves, vil of cinna-
mon, oil of mace, or oil of nutmegs, or of
any of the goods or commodities which are
permitted to be imported under particular
circumftances and reftritions by any aét
paffed fince the A& of Navigation, and in
force at the time of pafling this act (¢).
The

{a) Leaving out ufwally, as it facds in ftdt. (2. Car. 2. ¢ 18,
() Sextiw, (¢) Sc. 2.

AMRRICA.
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but only thofe of their growth, produclion, or ma-
nijaclure, have given rife to fome difcuffion.

Some worm-feed, which is a drug of the
Turkifh dominions and the growth of Afia,
was imported from Leghorn in an Englith-
built flip, and was alledged to have been
brought to Leghorn in another Englifh-built
thip. This was a cafe not only upon the
above claufc of the Aét of Navigation, but
alfo, and more ftrongly, on a claufe in the
Book of Rates, which gives an eafement of
two-thirds in the duty, on all drugs import-
ed diretly from the place of their growth in
Englifh-built thipping. On the latter point
it was the opinion of My. Zarde, then at-
torney general (a), that this was not a dirret
fhipping from the place of their growth,
within the meaning of the claufe in the
Book of Rates. That a dire¢ importation
would make the place of their growth a
reriiiys a quo, and England the terminus ad
queriz s but here there was a medius terminus,
which was Leghorn ; and this was an impe-
diment to the importation, making two
voyages of that, which was intended only
to be one; the defign being to encourage
Unglith fhipping, by tempting them to
bring drugs immecdiately from the place of
their growth. But he agreed, if an Englith
built thip, fetching thefe articles from the
place of their growth, fhould at fca, upoil
fom_e neceflity, or fome reafonable occafion

put

{2) 150 of March 1¢8;-2.
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put them into another Englith-built thip, rarr u.
and that fhip fhould bring them to England, ;" .z . 7,
this in his opinion fhould be conftrued a A o 1785
cantinuance of the fame voyage; which ™" 050""
differed from the prefent, where there was *rrics, svo
one voyage to Leghorn, and another from ~
Leghorn to England: and the intereft per-

haps was diftin¢t; one voyage on the ac-

count of one perfon, and oncon account of

another.

The fame cafe being laid before Mr. Seaan-
ders (a), he was of a different opinion. He
thought a diret importation within the
meaning, though not within the words of
the law, to be an importation from the
" place of their growth into England by Eng-
lith-built fhipping all the way, and not
partly by Englith-built {hipping, and part-
ly by foreign thips; but whether by oneor
more fhips was not material, for the law
intended to encourage and increafe Englith
built fhipping in general, and to reftrain
foreign fhips from fuch trade; and perhaps
it might be dithcult to get an Englifth
fhip to pafs, with a fmall parcel of drugs,
quite thorough to England from the place
of their growth, though eafy enough to get
one Englifh thip to Leghorn and another
for England. In the cafe before Mr. Saun-
ders, it was ftated that the drugs were land-
ed at Leghorn only for tranfportation, upon
which he feemed to lay fome ftrefs; but
the fame ftatement of faéts being laid be-
fore Sir Robert Sawyer, he does not feelln to

ave

(a) 26tk of Aprii 1682,
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rar7 i have confidered that tircumflance as of
. any force, butdeclared, that where claufes
a.».1783. if ftatutes mentioned direét importation from
™ the place of growth, whether in prohibiting
armica, aND o00ds to be brought from other ports, or in
AMERICA, . e . . . .
giving eafement n point of duty, a dire/?
importation had always been conftrued to
be fuch as was made by a continued voyage ;
yet where a deviation was by ftrefs of wea-
ther, or other neceflity ; or when by necef-
fity the goods were taken out, upon the fea,
and put into another thip ; thefe fhould be
held not to be deviations fram the continu-
ed voyage.

Mr. Warde and Sir Robert Sawyer con-
fined themfelves, in this opinion, wholly
to the wording of the claufe in the Book
of Rates ; for where a fimilar queftion of a
difcontinued voyage arofe upon the Act of
Navigation, they both conftrued this law
with the fame latitude that Saunders had
done the other. A parcel of hard foap
bought in Turkey, the place of its produc-
tion and manufacture (fuch as was ufually
imported from Smyrna), was carried in En-
glith fhipping to Hamburgh, and continued
there on the account of the importer. They
both held in this cafe, that the importation
of this foap into England in an Englith
fhip would not be contrary either to the
wo:ds or meaning of the A¢t of Navigation;
-or it was fetched all along in Englifh-built
thipping, duly qualified: and though laft
brought from Hamburgh, which was not
the place of its production or manufacture,
nor the ufual port where firft thipped for

tranfpor-
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tranfportation, yet it was brought thither »ar i
from the proper place in Englith fthipping ., . 1 7o
duly navigated, by the fame perfon (or upon 4.». 1-83.
his account) who fetched it from Ham- '*'};}'™"
burgh, and the property continued allarrics. axo

. . AMERICA.
.along in him ().

Thefe opinions upon the dire¢t importa-
tion, as well with a view to the claufe in
the Book of Rates as upon the At of Navi-
gation, have been adhered to on {ubfequent
occafions. Thus drugs of the growth of
Barbary were thipped here in an Englifh-
built thip bound for London, but which
was in her voyage to touch at Lifbon. On
her arrival there the was found leaky, and
incapable of proceeding on her voyage;
the drugs were therefore put directly out of
that fhip, without landing, on board ano-
ther fhip Englith-built; and this was held
by Sir Edward Northey (b) to be a direft im-
portation from Barbary, the changing of
thips being for neceflity; and he thought
the drugs fhould be imported on the fingle
duty.

Again, in a cafe before quoted for ano-
ther purpofe, where bear-fkins were brought
in a Britith fhip from Newfoundland to
Gibraltar, and there re-fhipped on board
another Britith fhip, and brought to Eng-
land, it was held by Mr. #illes (c), that
the fhip and goods were not forfeited by
ftat. 12. Car. 2. ¢. 18. {. 4. but that they
wvere forfeited by ftat. 8. Geo. 1. c. 15. L. 25.

which

{a) <th of May 1682, (4} 8th of May 1706.
(<) 16:h of Avgult 1736,
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which requires furs the product of a Britifh
plantation to be imported directly from
thence to Great Britain, and laid on fhore
there, and not elfewhere, under the penal-
ties contained in the A¢t of Navigation.

It had been a praé&ice at the cuftom-houfe
to admit Barbary copper which had been
brought from thence to Gibraltar in Eng-
lith-built fhips, and re-thipped there for
England. In a cafe of this fort, where the
property had all along continucd in the
fame perfon, fome doubt was entertained
whether upon the re-export of fuch copper
from hence, it Thould receive a drawback ;
it being thought fuch drawback was only
payable on fuch copper when imported
direétly from that place ; but Mr. 2illes was
of opinion (), that though there might be
fome doubt, whether copper fo imported
ought to have bcen entered as Barbary
copper, yet he rather thought the en-
try right, and was clear that, the entry
being made, the drawback ought to be
paid. In like manner, where train-oil of
Newfoundland was imported into Guernfey
in a Britith fhip, and there trans-fhipped,
and imported into this kingdom, and an
allegation was made of a practice at the
cuftom-Loufe to admit fuch oil from Guern-
fey, Sir Dudley Ryder (b) held, that it might
be admitted to an entry, and that the im-
portation, under all the circumftances,
would not induce a forfeiture. Some in-
ftances of navigation of the fort juft men-
tioned, muft have been alluded to by Sir

Dudley

(s) 14 Jewwaty yzz. © (L) a1 January 1743,
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Dudley Ryder (a), in the cafe of fome rumof PA%T -
our plantations imported from Guernfey; .. car. 1. ro
he there fays, it was not authorifed by ftat. 4 p-17%.
3. Geo. 1. c. {. 4. and muft be forfeited by~ asiay
the A¢t of Navigation, unlefs there were *7%1¢2: Av®
other circumftances, as to the manner of

importation into Guernfey, befides what

were ftated, that might vary the cafe.

A fingular cafe of navigation happened
refpecting the article of femna. It feems,
the whole growth of fenna in Egypt is
farmed and purchafed there entirely by the
Jews, Dutch, French, and Italians, who
fent it to their refpective countries in Eu-
rope. The Englifh, being thus wholly ex-
cluded from purchafing it in Turkey, can-
not procure it by any other means than
through thofe countries; and all the fenna
which for feveral years had been imported
into this kingdom, and entered as coming
directly from Smyrna, and paflfed at the fin-
gle duty, had been procured in that manner.

A quantity of fenna was bought in Hol-
land, carried from thence to Smyrna in a
Britith thip, landed, and afterwards re-thip-
ped in the fame fhip, and imported at Lon-
don ; the property all along continuing in
the fame perfon who made the purchafein
Holland. On the fide of the importer it was
alledged, that the carrying the fenna from
Europe to Smyrna in a Btitifh fhip was ef-
fectually anlwering the defign of the Navi-
gation Act to encourage fhipping, and e\:le.g

i

(a) 7 July 1744
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did it more completely than if there had

12. can. 11 1o DEEN the immediate importation only from
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Smyrna in the firft inftance.

Upon this cafe two queflions drofe :—
Firft, Whether this article, being carried
from Holland, could be imported at all un-
der the A¢t of Navigation ? Secondly, Whe-
ther, if it could, this was to be deemed a
dire€& importation from the place of its
growth, {o as to entitle the merchant to en-
ter it on the fingle duty ? To this it was an-
fwered by Mr. Thurlow, that the circum-
ftance of landing the goods only in order
to re-thip them, would weigh very little in
his judgment, if it was clear that the reff
of the voyage had violated the true meaning
of the ftatute of Charles II. It was fecarcely
a literal truth, that thefe goods were not
thipped or brought from any other country
but that of their growth, or where they
were firft thipped for tranfportation : it is
only true, that in their laft voyage, dating
that from the fi¢titious commencement of
it by re-thipping, they were fo brought.
He doubted much whether the intent of the
Act of Navigation was not fatisfied by the
Englith failor having traver{ed all thofe feas
which are neceflary to be pafled in the
courfe of direct trading in the goods in
queition.

But he rather thought the true meaning
of the A¢t of Navigation was, to force the
Englifh trade, as iar as regulation could
force it, into the firft market, and to give
it that very eftablithment which the mer-

chants
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chants alledged to be in the poffefion of rax=n.
the Dutch, gnd others; and tﬁat to eﬁ‘e&,\“m 7o
this, the very large terms of prohibition, #s . o 17%3.
goods fhall be fhipped or brought, &c. mean to """
exclude al! fhipping or carriage of fuch arrics. awo
goods whatever, which was not from the

place of their growth

But as there feemed no fraud in the mer-
chants he recommended to feize only a
fmall quantity for the purpofe of trying the
queftion ; and as it had been the ufage of
the cuftom-houfe to admit fenna the growth
of Egypt at the fingle duty from Smyrna,
he thought it would be wrong to change it
upon any merchant fuddenly, and without
fome notice; although he thought it too
great a ftretch to call Smyrna thep lace of
its growth, only becaufe they are, or ra-
ther were, both provinces of the Turkith
Empire(a). It is in fact the prefent prac-
tice of the cuftom-houfe to admit fenna,
the produce of Egypt, from Smyrna, and
rhubarb, the produce of Tartary, from Ru-
fia, as if coming directly from the place of
their growth.

Upon the whole, it is judged not to be
fufficient that the whole of the voyage is
performed in a Britith fthip, but it muft be
in the fame fthip ; for if trans-thipping were
allowed, it would be very difficult to prove
whether the former voyage was performed
in a legal way; and the provifion might
thus be eafily evaded. Howecver when a

fhip has fuffered fuch damage as to be un-
laden

{a) 29th November 1772
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earT . Jaden at fome port, and the goods are put
12, car. 1110 i13to another Britifh veflel, the importation
J-iifs isalways confidered asa continuation of the
" aen,  firft voyage. But this is a cafe of neceflity,
arrica, A and it muft be proved before the importa-

AMERICA. R R
tion 1s allowed.

The following words of the fourth fection
of the At ot Navigation, the ports where goods
can only, or are, or ufually have been, firft fhip-
ped for tranfportation, have given occafion to

Of theufral - fome queftion and debate. Cocoa-nuts of

Pores for fit g : . p .

Shippiny. the growth of fome foreign plantations in
America belonging to Spain or France,
from whence the king’s fubjects cannot
fetch them direétly, were, at the time of
making the A¢t of Navigation, and after,
to the prefent time, brought from our plan-
tations; but it was material to know, whe-
ther this was a regular importation in point
of law; and Sir Edward Northey was of
opinion, that they now might be fo im-
ported, having been #fually there firft thip-
ped for tranfportation (a). Sir Conflantine
Phipps was of a different opinion; as was
alfo Mr. Turner.

But this, after all, is a. queftion of faé ;
and therefore, when a doubt refpeting a
like importation from Curafloa was fub-
mitted to Sir Philip Yorke (b), he put it
upon that circumftance—if they were the
places where they were ufually firft fhipped :
but it may be obferved, that Curafloa, or
any of the 1flands in the Weft-Indies, could

not

'

{a} 22 November 1717, (5) 17 September 1724.
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not be the places for the fir# thipping for razt o
tranfportation from the Spanifh continent, . - v i re
unlefs that tranfportation was to fignify no- «.».178s.
thing lefs than paffing the Atlantic Ocean ™"} ™"
to Europe' o AFRICA, AND
AMBRICA.
The like reference to fa&t and ufage was
made by Sir Philip Yorke, when a like quef-
tion was put to him as to the importation
from our plantations of tobacco, the growth
of the.Spanifh colonies (4). For better clear-
ing up this point, the commitlioners of the
cuftoms directed the collector, comptroller,
and furveyor of the port of London to re=
port their opinion: upon which thefe of-
ficers reported, that it had been the prac-
tice for many years to admit drugs of the
Spanith Weft-Indies to be imported from
our plantations, paying duty as imported
from places not of their growth; and af-
terwards, by ftat. 7. Ann. c. 8. fuch impor-
tation was approved ; and this further pri-
vilege was allowed, namely, that fuch
drugs fhould pay duty as coming from the
place of their growth. It wasalfo the prac-
tice, they faid, and ftill continued, to ad-
mit logwood, cocoa, and fome other com-
modities of the Spanifh Weft-Indies, to be
imported by the way of our plantations;
but they could not refer to any other act of
parliament that favoured fuch importation
and there appeared to them no particular
reafon why Spanifh tobacco might not
come in the fame way. It appeared, that
cochineal, logwood, Nicaragua-wood, indigo
L Jefuits-

(a) 11 July 1730
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Jefuits-bark, and fnuff of the Havanndh,
were conflantly allowed to be imported
from our Weft-India iflands; and there
were fome inftances of tobacco of the Bra-
zils; but there had been no inftance of
bringing Spanifh tobacco from any B'ritif_h
plantation. Upon thefe falts Sir Philip
Torke was clearly of opinion, that it could
not be imported confiitently with the Act of
Navigation.

But a practice fcems fince to have obtain-
ed, which makes it no longer neceflary to
cnquire for the wu/ual port for fhipping in
America, the whole continent and iflands
being confidered as one place.

In all the regulations that have been
made fince 1783 for adjufting the inter-
courfe between our colonies and the Unit-
ed States, the principal view was to protect
the navigation of this countty ; the people
of the United States were accordingly pro-
hibited from coming by fea to our colonies;
but, in the mean time, an intercourfe with
Canada was kept up by an interior commu-
nication through the Lakes, and many arti-
cles of the produce of the countries of the
United States found their way into the pro-
vince of Quebec, and were from thence
tranfported to Great Britain. A doubt was
ftated, whether this importation was legal,
and the opinion of the law-officers being
requefled, they defired the practice might
be ftated, as to the confidering of Britith
and foreign America one place, or not, in
refpect to the importation of its produce.

Accordingly



SHIPPING AND NAVIGATION.

147

Accordingly the collector and comptroller *ar7 1

of the port of London certified, that it was ,,

< CAR. II. 10

the eftablifhed practice to confider the » v.1783.

whole of America in refpe¢t to the impor-
tation of its produce into this kingdom as
one place; and in that view that all arti-
cles, the growth of America, have been ad-
mitted in Britifh fhips from an; pirtof that
country, without regard to the goods being
the production of Britith or foreigr A:neri-
ca, or to the port from which they .rcim-
ported, being the neareft to t\iv place of
their growth, or the ufual port for thipping
thofe goods.

Upon which the law-officers delivered
their opinion, that the importation of the
produce of that part of America which con-
{titutes the territories of the prefent United
States having been lawful bcfore their fe-
paration from Great Britain, muft continue
to be fo, notwithftanding that feparation,
unlefs it is prohibited by fome law made
upon the feparation, or afterwards.

Indeed it is ftated, fo far back as the
year 1756, to have been the practice of the
cuftomhoufe to confider the third and fourth
fections of the Ac¢t of Navigation geographi-
cally, and to give the words plue, or conniry,
a very extenfive conftruction; for goods ot
foreign plantations in America had been
imported into England f{rom the Biitifh
colonics ; the product of onc part of Africa
- had been imported from another part of
Africa, though without tlic Straits of
Gibraltar, and fubject to different princes;

L2 any

TRADE WITH

AsiA,
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rart ioand fuch commodities had, notwithftand-
e~
12. can. 11 1o 1Ng, always been deemed to come from the
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place of their growth.

As to the fhipping in which the trade of
Afa, Africa, and America, might be car-
ried on, upon comparing fect. 3, 4, 8,and g.
of ftat. 1z. Cur. 2. c. 18. and ftat. 13. &
14. Cor. 2. c¢. 11. f. 6. Sir Edward Northey
was of opinion (a), that Canary wine might
be imported from the Canaries in a foreign-
built fhip, owned and manned by the peo-
ple of England, paying aliens’ duty; for
the third fe¢tion, which relates to the
goods of Afia, Africa, and America, does
not oblige the goods of thofe places to be
imported only in Englith-built f{hipping
but allows them to be imported in fhips
belonging to the people of England; and
the fourth feftion, which refers to the
third, makes no alteration ; for the words
therein, Englifh-built fhipping, are of no ufe,
the words or other fhipping belonging to England
being in the fame claufe. None of the fub-
fequent claufes make any'alteration in this
matter; for the laft claufe which concerns
foreign-built fhips owned by the Englifh,
does not prohibit the importing in them, but
only takes away a privilege belonging to
them before, and obliges aliens’ duty to be
paid for goods imported in them ; whereas
before, fuch fhips being owned by the Eng-
lith, the duty paid by denizens was the
only duty that fhould be paid for goeds im-
ported in them on the account of Englith
fubjedts. '

Notwith-

fa) 16 April 1726.
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Notwithftanding the ftri¢t prohibitionnot rar= i
to import the commodities of Afia, Africa, m
and America, but from the place of their v 1783

. TRADE WITH

growth, produétion, or manufature, a = s,
practice had been permitted to obtain, of Arrica awo
allowing fuch commodities, when once im- '
ported and afterwards exported to fome Eu-
ropean country, to be again imported from
thence.

The firft inftance of this fort of quefti- o returnes
on was, where goods had been imported G
and paid the duty, and were exported with-
in the time limited by the fecond rule of
the Book of Rates, having drawn back part
of the duty, as there permitted, but not
finding a market they were returned; and
Sir Robert Sawyer held, they were upon
fuch fecond importation liable to pay the
fame duties as upon the firft importation ;
for it was entirely a new importation, and
the officers of the cuftoms could not take
notice that they had been here before, or
make any allowance forit. But though he
maintained this opinion as to duties, yet
hc held, that returned goods would not be
forfeited within the fourth fection of the
A¢t of Navigation, which extends only to
the firlt importation, in order to make Eng-
land the ftaple of thofe commodities; and
- that having been complied with, the law is
executed according to its true intent and
meaning. However, he thought the twenty-
third claufe in the A¢t of Frauds, ftat. 13.
& 14. Car. 2. c. 11. which prohibits certain
goods coming from the Netherlands and
termany, extended thet A of Navigation

to
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to take away all pretence of returned goods
of the kinds enumerated in that act.

But this point was confidered in a dif-
ferent light by Mr. Warde and Sir John
Somers (a), who thought the Act of F\rauds
applied only to the original importation ;
and if the goods had been originally im-
ported from the proper place, the end of
the law feemed to them to be anfwered.

Indeed, it became a fettled practice to
allow the importation of fuch returned
goods : but it was expected, that they fhould
be imported by the fame perfon who ex-
ported them. It was fubmitted to the opi-
nion of Sir fohn Somers (b), Whether, if the
property pafled to another, the goods might
be imported as returned goods. Thus,—
where 4. a merchant in London, exported
opium to Holland, and B. another mer-
chant in London, ordered his factor to buy
it there, he faid, that if the act was taken
frictly the exporter 4. might not after-
wards return the goods to England ; but by
a reafonable equity in conftruing the act
for the benefit of trade, it had been allow-
ed to the perfon exporting to return them
into England, if he did not find an oppor-
tunity to difpofe of them in a foreign mar-
ket. And though it might not feem to be.
equally reafonable to extend the conftruc-
tion fo far as this cafe (where the exporter
had not had the benefit of a foreign market)
becaufe if allowed after an alteration of

pofleflion

(a) 10 & 12 ORQ. 168g. (5) May 1691.
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pofleflion and property, it might be made
the means to elude the act ; yctif the prac-
tice at the cuftom-houfe, from the making
of the act, had been to allow fuch impor-
tation (without making a difference whether
the goods were returned by the fame perfon
who exported them), upon oath made that
the goods were the fame, as he had been
informed they did, he did not fee but the
law might be fo underftood, and purfued
accordingly.

Some few years after this practice was
laid before Sir Ed. Northey (a), who held it
proper to be followed, as it had been a
conftant practice, provided care was taken
that the goods returned were the fame
goods, and that they were brought back by
the fame perfon who exported them.

At the diftance of fome years, Sir Phil.
Yorke was confulted upon this point of prac-
tice ; when he declared, if this queftion had
ftood fingly on the Act of Navigation, with-
out any practice to influcnce it, he thould
have thought it clear, that tea imported
into England, and afterwards exported to
Holland, could not be returned from thence
by virtue of that law ; becaufe fuch return-
ing (as it is called) was a new importation,
and the goods are liable to the fame duty,
and fubject to the regulation of the fame
laws concerning goods imported, in all re-
fpects, as they were upon the firft importa-

tien ; and therefore are confidered in law as
if

(a) 18 February 17:3.
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‘P/“:;\Q‘J;if'?hey_never had been brought at all to
12 cear. . 7o this kingdom. He thought the pracdtice
Arfs had arifen without good foundation; and
aaa, -1 1 feizure fhould be made of tea fo return-
R ed, ‘uch praéice ought not in ftrictnefs to
alte: -he conftruétion cr the aét.  But, not-
witlh. anding that, he thought the ufage
weule have an influence with the jury;
and th- couwrc wouid probably be tender
how thcv brcke in ups: that, which had

been fc long allowed to ;revail.

On a tubfear ~nt occafien Sir Phil. Yorke (a)
was ap:-n called upon to deliver his opi-
nion, for the government of the officers.
He then faid, he thought fuch returned
goods were in flri¢inefs not liable to the
payment of any duty, nor enterable ; but
they were forfeited for being re-landed
after exportation, and the duties drawn
back. He faid he did not remember any
act of parliament for the indulgence that
had been allowed ; but he thought it rea-
fonable in fome cafes (to avoid hardfhips to
merchants), when particularly allowed and
directed by the commiffioners of the cuf-
toms. In this cafe, the goods had been en-
tered on payment of the fame duties as on
their firft importation, although it was a
low duty, not payable but on a direct im-
portation from the place of their growth.

The next yvear the fucceeding attorney-
general, Mr. IWilles (b), was confulted upon
this point. It was where fugars had been

exported

{2) 6 Avgult 1733. (%) 31 O&ober 1-34
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exported on account of a foreigner, and *2*7 !

~J]

re-imported by an Englith merchant; fo ,, ¢, . 1o
that the property had evidently been alter- a.»o.1783.

ed. He thought, though the alteration of

TRADE WITH

ASIA,

the property and pofleflion might givearrica, axo

greater opportunity to perfons to commit
frauds, and therefore, in fuch cafes, there
ought to be a ftri¢ter examination into the
identity of the goods returned ; yet if there
was a full and clear proof that they were
the fame goods as were exported, he counld
not fee what difference in reafon the altera-
tion in the property and pofleffion could
make. However, as the practice of admit-
ting entries of returned goods had, ever
fince the opinion of Sir Ed. Noithey (a), been
confined to fuch goods only, where there
had been no alteration of the property and
pofleflion, he thought the might very well
proceed to take the opinion of the court
upon the cafe which was then depending.
Upon another occafion however, where
there was a change of property, he gave
his opinion, that if the identity of the goods
could be made out, an entry ought not to
be refufed. And upon the general point of
admitting returned goods, he fays, he was
confirmed in opinion that it was right, by
the conftant praédtice, by the opinions of
former attorneys-general, and by the judg-
ment of the then chief juftice EYRE.

This practice however, as far as regards
tea, was {topped by ftat. 11 Geo. I. c. 30.
which complains, that tea imported into

Flanders

(2) In 1=23. id. amt. 19~

AMERICA.
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Flanders and Holland from the Eaft Indies

car.m. 1o Ufed to be imported into this kingdom on
a.r.1783. pretence that it had been formerly export-

ed from hence; and to prevent fuch abu-

areica, awp fes in future it enaéts, that no tea thall be

AMERICA,

imported but from the place of its growth,
although it may have been formerly ex-
ported from hence (). In other refpeéts
the practice feems to have been fully eftab-
lithed.

The following queftion arofe upon cafes
peculiarly circumftanced, and were found-
ed on a fuppofition that the general point
was fettled. Some fuffafras was brought to
the port of Cowes, but was not landed ; it
was only reported thére for Lifbon, to which
place it was carried, and then brought back.
S+ Dudley Ryder (), upon this occafion,
was of opinion, that the praétice, with re-
gard to goods originally duly imported, on
the duties being paid, or fecured, was an
indulgence juftified only by long ufage;
and as there was no like ufage in the pre-
fent cafe, and it had not the fame equita-
ble reafons attending it, he thought the
commiffioners were not fufficiently war-
wanted to admit thefe goods to an entry.

On the other hand, where elephants’
teeth had been carried into Ireland as prize,
and there condemned, and then fhipped
for Hamburgh, and brought back from
thence, Sir Dudly Ryder was of opinion,

that

{a) Se&t. 8. (%) 25 April 1743
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that as thefe goods might have been im- *arT u
ported here originally from Ireland, theym
ftood upon the fame footing as goods re- > 1783
turned hither, and therefore might be ad- 4,

AFRICA, AND

mitted to an entry as fuch. AMPRiCA,

CHAPTER



S

§J1. CAR. I1. TO “'
tion. In the act of 1651 the whole of this
trade was regulated; and it was, in fome
refpects, fubjeéted to the fame reftriétions
as thofe impofed on the trade of Afia,
Africa, and America, in thé fourth fection
of the new act. But the parliament now
thought proper to {fubjet only a portion of
1t to regulation ; the reft was left at large;

a. D 1783
FUROPEAN
ERADE.
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CHAPTER IL

THE EUROPEAN TRADE.

The Eighth Section—Complaints againft the Ait—

Prohibition of Goods from the Netherlands and
Gernany—Provifion in the Treaty of Breda—
The Prohibition relaxed-—The Eafland Com-
pany—T he Ruffia Company—T he Turkey Com-
pany—Ulages contrary to the Prohibition—Of
Shipping in the European Trade Foreign
Prize Ships—Of Englifh Ships fold to Fo-
reigners—Of the Country where foreizn Ships
built—=Stat. 22. Geo. 3. c. 78.—Of the
Country of the Mafter and Mariners Oof
Prize Goods What is an Importation
1;[7 of Navigation difpenfed with 1 War-
1ite.

PacT THE European Trade is the next object

hich prefents itfelf in the Act of Naviga-

and



SHIPPING ANDV NAVIGATION. 157

and in this refpeét fome facrifice was made *ArT 1.
to the interefts of our commercial neigh-,; ¢,z .0 7o
bours, who had complained fo heavily of &.» 178

ETROPEAN

the partial fpirit of the former act. vrav:

It was ordained, in the eighth fection, The Fi:b:
that no goods or commodities of the growth, Sc@iou.
production, or manufature, of Mufcovy,
or of any of the countries, dominions, or
territories, to the Great Duke, or emperor
of Mufcovy or Ruffia belonging; as alfo no
fort of mafts, timber, or boards ; no foreign
falt, pitch, tar, rofin, hemp, or flax, raif-
ins, hgs, prunes, olive-oils; no forts of
corn or grain, fugar, pot-afhes, wines, vine-
gar, or {pirits called agua wvite or brandy
wine, thall be imported into England,
Ireland, Wales, or the town of Berwick,
in any fthip or veflel whatfoever, but in
fuch as do truly and without fraud belong
to the people thereof, or fome of them, as
the true owners and proprietors, and
whereof the mafter and three-fourths of
the mariners at leaft are Englith. And
that no currants, nor commodities of the
growth, production, or manufacture, of
any of the countries, iflands, dominions, or
territories, to the Ottoman or Turkifh em-
pire belonging, fhall be imported into any
of the beforé-mentioned places, in any fhip
or veflel but which is of Erglith-builr, and
navigated as aforefaid, and in no other,
except only (which exception is conitrued
to apply not only to Turkey, but to Ruflia,
and the enumerated articles before-men-
tioned) fuch foreign fhips and veflels as are
of the built of that country or place of

which
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»arxr u. Which the faid goods are the growth, pro-
v~ duction.or manufadture refpectively, or of

32.CAR. 1. TO

ao. 1783 fuch port where the faid goods can .only
zuRorEAN e or moft ufually are, firft fhipped for

TRADE,

tranfportation, and whereof the mafterand
three-fourths of the mariners at leaft are of
the faid country or place, under pain of
forfeiting the fhip and goods ().

The prohibition to -import, except only
in Englith fhips, or fhips of the country
whence the commodities come, does not,
we fee, extend by the prefent aét, as itdid
by the old one, to all Europe, but is con-
fined to the commodities of Ruflia and
Turkey, and to the articles that are above
fpecially enumerated ; fo that any Euro-

pean merchandize not there enumerated,

and not of the growth, production, or ma-
nufacture of Ruffia or Turkey, may, by this
act, be imported in a fhip not Eunglith-
built, nor of the country from whence the
merchandize comes.

The act went a ftep further with regard
to the enumerated articles (except wine
and vinegar), and with regard to all goods,
of the growth, production, or manufac-
ture of Ruflia and of Turkey; for in or-
der, as the act fays, to prevent the great
frauds practifed in colouring and conceal-
ing aliens’ goods, thofe commodities, ifim-
ported in any other than Englifh-built thip-
ping, and navigated as before-mentioned,
are to be deemed aliens’ goods, and :pay
accordingly to the king, and to the town

or
(a) Sc&. 8.
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or port into which they are imported. The
fame was ordained with regard to wines of
the growth of France and Germany, or
Spain, the iflands of the Canaries, or Por-
tugal, the Madeira or Weftern Hlands (a).
So that fuch articles, even if they came in
a fhip of the country, as permitted by the
preceding claufe, were ftill made liable
to a burthen in the payment of the aliens’
duty (5).

To thefe laft regulations of the European
trade the following provifoes were annex-
ed: That they fhould not be conftiued to
impofe aliens’ duties upon corn the growth
of Scotland, falt made in Scotiand, fith
caught, faved, and cured, by the pecple
of Scotland, and imported direétly from
thence in Scotch-built fhips, and whereof
the mafter and three-fourths of the mariners
were of his majefty’s fubjects; nor were
they to extend to fea-oil of Ruflia import-
ed from thence into England, ‘Treland,
Wales, or the town of Berwick, in fhip-
ping bona fide belonging to fome of the faid
places,:and whereof the mafter and three-
fourths of the mariners at leaft were Eny -
lith (o).

159

PART II.
e~}
12.CAR. I1. TO
A.D. 17335,
LURTPEAN
TRADE.

The reftri¢tions here laid upon the Eu-complior-

ropean trade, though lefs prefling than
thofe in the former aét, were yct fuch asto
caufe great embarrafilment, and were foon
complained of, both by the king’s own fub-

jects

(a) Sc&t,
(5) But atlaliens’ dutic were aotihicd by 2it. 24 Geo 3. 018,
(c) 516,

areic e
Al
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jects and by foreigners. Among other com-

7. car. o PlaiNts, a memorial was prefented by the
a.-».1785 agent for the city of Lubec, one of the

LURCPEAN
TRADE,.

Hanfe Towns, praying for a difpenfation
from the Act of Navigation, the Lubeckers
claiming this indulgence under pretence
of ufage and cuftom ; and they had altu-
ally {uccecded in obtaining a licence to.
come with their own fhips and mariners,
free from all reftri¢tion whatfoever. On
the 17th September 1662, this memorial
was taken into confideration in the privy
council, when the lord chancellor, the lord
treafurer, the lord privy feal, and other
lords, were appointed a committee to con-
fider the propofal there made, how far it
would be beneficial to the trade of this na-
tion, and how far it was merited by the
degree of privilege enjoyed by our mer-
chants in the Hanfe Towns. The com-
mittee were to confult with the commif-
fioners and farmers of the cuftoms, the
Eaftland merchants, and others. The
matter was fully debated and refolved on;
and a proclamation was iffued, recalling
all licences, letters, or warrants, that had
been obtained contrary to the A¢t of Na-
vigation (a).

The reprefentations of our own mer-
chants and of foreigners, at this time, pre-
vailed fo far with his majefty, that an or-
der of council was made, on 24th Septem-
ber 1662, directing, that the lord chancel-
lor, lord treafurer, and the chancellor of

‘ the

?a) Counc. Regift. and Anderfon, Vol. ii. 6.6.
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the exchequer, calling to their affiftance ®zArT m
the judgees? king’s cougnfel, and chief ofh- m
cers and farmers of the cuftoms, thould ad- & v 1783
vife about preparing a bill for explaining ““Terss.
and invalidating fuch parts of the A& of
Navigation as daily proved deftruétive to

his majefty’s trading fubjeéts (¢). But this

was not followed by any project for relax-

ing, in any manner whatever, the rule of

trade already laid down. On the contrary,

we fee the parliament employed, almoft

at that very time, in framing the A& of

Frauds, by which a new reftri¢tion, {till

more embarrafling, was impofed on the
European Trade.

Thisisftat. 13. & 14. Car. 2.c. 11. which Prohibition of
purports to be for explanation of “ doubts $<% 2"
“ and difputes concerning the A¢t of Na- lands and Ger-
“ vigation, about fome goods therein pro- ™"
 hibited to be brought from Holland, and
¢« the parts and ‘ports thereabouts.” This
was declaring plainly the defign of that aét,
but not reciting its words ; for no fuch pro-
hibition, in terms, is to be found in the
ftatute ; but this was the language of the
time; and we have before noticed a public
paper, which fpeaks of goods prohibuted by
the Al in Holland’s fhips. We are told, the
doubts and difputes, here alluded to, were
thofe which we know were entertained at
one time, Whether the fourth feétion did
not apply to the commodities of Europe,
as well as thofe of Afia, Africa, and Ame-
rica? and that this act was made to fettle

M it,

() Counc. Regift.
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it, at leaft in the particular articles here
fpecified.  But the occafion of the aét may
be afcribed to the following confiderati-
ons :

Complaint had been made, Firft, that
plantation goods ufed to be carried to Hol-
fand and Germany, and were afterwards
brought from thence by our own merchants.
Secondly, That our own merchants con-
tented themfelves with fetching from Hol-
land and Germany many of the com-
modities enumerated and defcribed in the
eighth fection of the At of Navigation. It
is true, plantation goods, and the commo-
dities of Afia, Africa, and America, could
not lawfully be brought from the Nether-
lands or Germany, becaufe thofe were not
the ufual ports for their firft thipping ; but
if they underwent there any manufaétur-
ing, we have before feen they might legal-
ly be imported from thence. The commo-
dities of the eighth fe¢tion might alfo le-
gally Le brought from Hoiland, or any
other place, in Englifh fhipping. A con-
hdevable carrying trade, therefore, would
be loft to us, and would remain with the

‘mercnants of Holiand, of Hamburgh, and

other maritime towns, in fpite of the Aé
of Navigation, if our merchants were per-
mitted te turnith themfelves by fhort voy-
ages to thofe neighbouring ports, and were
not compeiled to take upon them the bur-
den of bringing thefe articles from the
«ountries where they were produced.

To



SHIPPING AND NAVIGATION.

To force the merchants, therefore, upon
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longer voyages, and fo to extend the fhip- , ,, ,\ o

ing and navigation of the kingdom, it was
by this ftatute enated and declared, that
no fort of wines (other than Rhenifh), no
fort of fpicery, grocery, tobacco, pot-
athes, pitch, tar, falt, rofin, deal-boards,
fir-timber, or olive oil, thall be imported
into England, Wales, or Berwick, from the
Netherlands or Germany, upon any pre-
tence whatfoever, in any fort of fhips or
veflels whatfoever, upon pain of forfeiting
the fhip and goods (4).

It is probable the makers of this prohi-
bitory claufe did not look back to former
ftatutes when they penned this provifion.
Thofe who had the conftruing of it have
taken into their view what had been before
done by the Legiflature; and they have
conftrued grocery to include fuch articles as
are claffed under that title in the Book of
Rates, among which is fpicery. The arti-
cles are thefe ; almonds, annifeeds, cloves,
currants, dates, ginger, liquorice, mace,
nutmegs, pepper, cinnamon, raifins, figs,
prunes, and fugar (4). The Confolidation
A&t ftat. 27. Geo. 3. has followed the fame
rule for clafling grocery, with a {mall ad-
dition in the articles. They are there rank-
ed thus; almonds, annifeeds, cinnamon,

M2 cloves,

(a) Sc&t. 23. - . .
(b) What puts it out of doubt, whether any articles might he
confidered as fpicery, though not fpecificd among other fpices, under
this head of grocery, there it sdded in the Book of Ratesa note for
giving an cafement, in point of duty, to all Jpicery (except pepper,
one of the fpecified articles), if imported directly from the place of

their growth.

a.D. 1783,
EUROPEAN
TRADE.
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zarT i cloves, currants, dates, figs, ginger, liquo-

y2. can.r 1o FICE, Mace, nutmegs, pepper, pimento,

. v.783. plumbs, prunes, raifins, fugar. Moft of the

Maei® articles, therefore, intended by this provi-
fion, were the produdtions of Afia, Africa,
or America; and with regard to them the
prohibition was no more than a repetition
of that provifion in the A& of Navigation,
which requires fuch articles to be brought
from the place of their growth. If, in-
deed, they had undergone fuch a manu-
facturing in the Netherlands or Germany
as would conftitute them a manufacture of
thole places, they might be brought from
thence under the A¢t of Navigation; and
in refpect to fuch articles this prohibition
was wholly a new law. It was likewife a
new law in regard to fuch articles here
mentioned as were European commodi-
ties.

This prohibition was a fevere blow to the
thipping of Ho'land, after what it had fuf-
fered from the Navigation A¢t. Perhaps it
was more grating, as it was more mark-
ed than the former meafure. At the time
of fettling the articles of navigation and
commerce that were figned at Breda, in
July 1667, the States-General made a point
to ftipulate for a repeal of this law. King
Charles confented ; and the firft provifion

Pioifininche 1N that treaty is, « that it thould be lawful
1’““" of Bre-¢¢ for the States-General, and their fubjects,
“ to carry into England, in their fhips, all

“ fuch commoditics, as growing, being

“ produced, or manufadtured, in Lower

“ or Upper Germany, are not ufually car-

- ¢ ried
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“ ried fo frequently and commodioufly un- razrn.
¢ to fea-ports (thence to be tranfported to =~
“ other countries) any other way but i ». 785
“ through the territories and dominions of *U3°75*
“ the United Netherlands, either by land

“ or by rivers (a.)” But no ftatute was

pafled for carrying this ftipulation into ex-

ecutton, nor does it appear that it was at all

brought into difcuffion, either in the par-

hament or council.

However, after fome lapfe of time, and
when the advantages and difadvantages of
this prohibition had been weighed and com-
pared, the parliament confented to granta
partial relaxation of it with regard to Ger- The Prohibiti-
many. Firft, By ftat. 1. Ann. ft. 1. c. 12.°0 el
Hungary wines are permitted to be import-
ed from Hamburgh. Secondly, By fat. 6.
Geo. 1. c. 15. it was permitted to any of the
king’s fubjects to import fir-timber, fir-
planks, mafls, and deal-boards, of the
growth of Germany, from any port or place
of Germany into this kingdom, in Britifh-
built fhips enly, owned by his majefty’s
fubjeéts, and whereof the mafter and three-
fourths of the mariners at leaft are Britith
fubjects, on paying the fame duty as the
fame articles pay when imported from Neor-
way

() The defeription given in thic treaty of this AQ of Fxplana-
tion, und of che A@ ot Navigation, is worth patice : ** That for
¢ the elucidation of that act which the king of Great Britain canfed
“ to be publithed in the year 1660, for the encouragement of pavi-
¢ gation in his own fubje&s, whereby ﬂranFern are prohibited to
¢ import any commoditics into England. but fuch as are of their
““ gwn growth and manufature ;" which is by no means a correlt

deferipiion of the Navigation-Ad.
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way (a). And we fhall foon fee, that by a

12, can. 1t 7o Rtatute made in the prefent ki{lg’s reign cer-
4-o. 1733 tain German wines are permitted to come

EUR"PrAN
TRADC

The Eaftland
Compaoy.

from the Auftrian Netherlands.

Such are the principal laws that were
made refpecting the European Trade dur-
ing this period of our Navigation-Hiftory.
One remains, pafled in the twenty-fecond
year of his prefent majefty’s reign, and
juft now alluded to (§), which was made
for amending the Aéts of Navigation in
fome particulars where they were thought
to be too fevere. But I fhall poftpone the
confideration of this ftatute till we have firft
feen what were the difficulties which occa-
fioned the parliament to interpofe, and ap-
ply the remedies contained in that ftatute.

A confiderable portion of the European
trade contained in the eighth feétion of the
Navigation A¢t, was confined to the exclu-
five pofleflion of certain Companies; rhe
Hamburgh Company, heretofore called the
Merchants Adventurers, the Eaftland Company,
the Ruffia Company, and the Turkey Company.

The maonopoly enjoyed by thefe Compa-
nies had been great fubject of complaint,
and this occafioned the interpofition of par-
liament ; which, by direting the admiffion
to be made more eafy, in a great meafure
did away the mifchiefs of the exclufive pri-
vilege. The firft inftance of this fort of
interpofition is in ftat. 25. Car. 2. c. 4.
which was made for encouraging the Green-

land
(a) Sc&t. 3. (%) Star. 22, Geo. 3.¢. 78
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land and Eaftland trades; it was thereby
ordained, that it fhould be lawful for all
the king’s fubje&ts of England, Wales, and
Berwick, and for every othcr perfon of
what nation foever, refiding and inhabiting
here, freely to trade into and from Green-
land and thofe feas, and there take whales
and all other forts of fith, and to import
into this kingdom all forts of oil, blubber,
and fins thereof, and to ufe and exercife all
other trade to and from Greenland and
thofe parts (a).

In the reign of James and Charles 1. pro-
clamations had been iflued, according to
the fafhion of thofe times, prohibiting any,
whether natives or foreigners, from im-
porting whale-fins, or whale oil, except
only the Rufiia Company (&). It does not
appear that any fuch prohibitions had been
made in the reign of Charles II. but this
parliamentary provifion had the effe¢t of
removing all doubt or difhiculty that might
belong to this exercife of prerogative.

The Eaftland Company fubfifted under a
charter granted by queen Elizabeth in
1579, for regulating the commerce into
the FEaft country; a name antiently given,
and ftill continued by mercantile people,
to the ports of the Baltic fea, more particu-
larly thofe of Pruflia and Livonia. They
were by this charter to enjoy the fole trade
through the Sound into Norway, Swed?n,
Poland, Lithuania (excepting Narva, which
was within the charter of the Ruflia Com-

pany),

(a) Se&t. 1. (%) Aundesfon,
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pany), Pruflia, and alfo Pomerania from

12, <an. 11 vo the river Oder eaftward, Dantzic, Elbing,
a.». 1783 and Koningfberg ; alfo to Copenbagen and

EURODE AN
TRADE.

‘Th- Rufia
Company.

Elfinore, and to Finland, Gothland, Born-
holm, and Qeland. This charter was con-
firmed by another from Charles [. in 1629

(o).

In the fame ftat. 25. Car. 2. the follow-
ing provifions were made for laying open
a very confiderable part of this trade: It was
declared lawful for any native or foreigner
at all times to have free liberty to trade
into and from Sweden, Denmark, and
Norway ; notwithftanding the charter to
the Eaftland merchants, or any other char-
ter ; and further, that every perfon being
a fubject of this realm might be admitted
into the fellowihip of merchants of Eaft-
land, on paying forty fhillings and no
more (5) ; which latter provifion made the
trade to the other parts within the limits of
the charter eafily acceffible. ‘

The Ruffia Company fubfifted by virtue of

a charter granted by Philip and Mary in
the firft and fecond year of their reign,
which was confirmed by a private ftatute
pafled in the eighth year of queen Eliza-
beth. The charter was granted to them
under the ftile of The Merchants Adventurers
of England for the Difcovery of Lands, Territo-
riesy Ifles, Dominions, and Seignories unknown,
and not before their late Adventure or Enterprife
by Seas or Navigatron commonly frequented (c).
In

{a) Andcrfon. () Sett. ¢, 6.

(¢} Sce Hackluyr, Vel T p. 268 to 274, for the charter and
other matzers rilating 16 the Ruflia Company. '
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In the ftatute they were aefcribed by the 2ART 1.
name of The Felloefhip of Englih Merchants \wenoees
for Difecovery of new Trades. The extent of 2. 1783
their rights under the flatute was, the fol_e TRADE.
privilege of trading to and from the domi-

nions and territories of the emperor of Ruf-

fia lying northward, north-eaftward, and
north-weftward from the city of London;

as alfo to the countries of Armenia Major

or Minor, Media, Hyrcania, Perha, orthe
Cafpian fea. It was faid in ftat. 10. & 11.

Will. 3. ¢. 6. to be commonly called The

Ruffia Company.

In the reign of king William it was
thought this trade might be confiderably
enlarged, if the admiflion of perfons into
the Company was made more eafy; and
that it would be very proper to afcertain
the fee of admiffion, which had not been
done either by the charter or ftatute. It
was accordingly enated by the ftatute juft
mentjoned, that every fubjeét of this realm
might be admitted into the Company upon
payment of five pounds only ().

The trade to the Levant fubfifted under
a charter granted in the third year o king
James L. confirmed by Ietters patent of the
thirteenth year of Charles II. The incor-
poration was by the name of The Governor
and Company of Merchants of England trading
into the Levant feas. The qualifications for
admiffion to this Company were thefe:
they were to be mere merchants; and nq
perfon refiding within twenty miles of Lon-
‘ don

{a) S:&. 1, 2.
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don was to be admitted, unlefs he was made
free of the city. The fee of admiflion was
by the charter of James I. twenty-five
pounds for thofe under twenty-fix years,
and fifty pounds for thofe above that age.
The greatnefs of this fee, and the peculia-
rity of the defcription of candidates, were
thought unneceflary reftraints ; and by ftat.
26. Gro. 2. c. 18. it was enacted, that every
fubiet of Great Britain may be admitted,
upon proper application, into the Turkey
Coipany, upon paying the fum of twenty
pounds, and no more (a); and all perfons
tree of that Company may, feparately or
jointly, export from Great Britain to any
port or place within the limits of the letters
patent, in any Britifh or plantation-built
thip, navigated according to law, to any
perfon being a freeman of the Company,
and a Chriftian fubjeé, and fubmitting to
the direétion of the Britith ambaflador and
confuls any goods not prohibited to be ex-
ported, and import in like manner from
any place within the faid limits raw filk,
or any other goods purchafed within thofe
limits, and not prohibited by law (&).

The limits of this trade were mentioned
very generaily in the firlt charter granted
in 1581 ; the liberty there given was, ¢ to
« trade to Turkey.” In the fecond charter
in 1592, the trade is {pecified more parti-
cularly ; namely, ¢ to Venice, Zante, Ce-
phalonia, Candia, and other Venetian ter-
ritories ; the dominions of the Grand Seig-
niar by land and fea, and through his

’ countries

() Sc&. 1. (b) Se&t. 3.
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countries over-land to the Eaft Indies” rarr 1
Thefe charters were both temporary ; the |, cax w1 1o
firft for feven, the fecond for twelve years » v 1783

EURCPEAN

((l). TRADE

No parliamentary provifion was made for
opening the Hamburgh trade. This, the
oldeft of our trading Companies, and here-
tofore more ufually called Merchants Adven-
turers, had taken warning from the repeat-
ed complaints made of their monopoly,
(the laft of which was in 1661) and had fa-
cilitated the admiffion by private regula-
tions made by themfelves. Add to this, it
was, like the Hudfon’s Bay Company, with-
out any parliamentary fanction; and had
not been- able even during the reigns of
Charles II. and James II. to protect its ex-
clufive privileges againft the feparate ad-
venturers (5).

Among the information which is to
throw light upon the foregoing provifions,
we find fome few decifions of courts. The
European trade ftood principally upon the
eighth fection of the At of Navigation,
and the prohibition contained in the Sta-
tute of Frauds refpecting the Netherlands
and Germany. What we have to fay re-
{pecting the articles of the European trade
being wholly confined to thofe contained
in this fpecial prohibition, it will be more
convenient to difpofe of them firft, and
then we may proceed to confider the eighth
fection.

Pitch

¢5) Whether the limits continved the fame under the charter of
king James and king Charles Il. I do vot know, oot havivg been

able to fee cither.
: ' (%) Anderfon.
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Pitch is one of the articles prohibited by

s canr roltat. 13 & 14 Car. 2. c. 11. to come from

A.D. 1783
EUROPEAN
TRADE.

Ufages crn-
trary 1o the
Prohibition.

the Netherlands; but when white prrch, the
product and manufacture of Germany, was
imported from Rotterdam, it was held by
Mr. Warde (a), that if it had been the con-
{ftand ufage ever fince the act to allow it to
be fo imported, that might give fome light
to the intention of the law that this com-
modity had not been looked upon as any
fort of pitch; for if it was agreed to bhe a
fort of pitch, he confidered it as undoubt-
edly prohibited.

The following is another inftance where
ufage was permitted to over-rule the ftriét
fenfe of the wording in this act of explana-
tion. This act prohibits the importation
from the Netherlands and Germany of all
wines, except Rhenith. In point of prae-
tice, feveral other wines, befides Rhenifh,
had been brought from the Netherlands and
Germany, as Mofelle and Neckar wines.
The extent of the prohibition as to this
point was fubmitted to the law-officers;
and it was the opinion of Sir Thomas Trevor,
that wines of the growth of Hungary are
not reftrained by this ftatute from being
imported from the Netherlands and Ger-
many : for, in his opinion, the exception
in favour of Rhenifh wine extended to all
wines of the growth of Germany or the
emperor’s dominions thereabouts, and was
not to be confined to the firiét literal fenfe
of the words, namely, to fuch wines as
grow on the borders of the Rhine, but muft

be

(a) 19 Odober 1692,
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be taken according to the common accep-
tation of the word, by which all wines of
the growth of Germany or the emperor’s
dominions were generally called Rhenifh;
which conftrution was fortified; in his
judgment, dy the ufage, fince the making
of the ftatute, of allowing other wines of
the growth of Germany to be fo imported.

Sir John Hawles agreed in this opinion
as far as regarded all wines of Germany
but he thought Hungary wine could not be
imported within the meaning of this act,
Hungary being a country diftinét from
Germany, though under the dominion or
the emperor; and he thought Hungary
wine a cafus omiffus in the aét. We have
{een the Legiflature by ftat. 1. Aun. ft. 5.
c. 12. {. 112. have put Hungary wines, if
imported from Hamburgh, on the fame
footing in point of duty as Rhenifh wine,
or wines of the growth of Germany ; which
fettled the doubt as to importation from
Hamburgh, but left the reft of Germany and
the Netherlands as they were before. But
now, by ftat. 22. Geo. 3. c. 78: wines being
the growth, production, er manufacture, of
Hungary, the Auftrian dominions, or any
part of Germany, may come from the
Auftrian Netherlands, or any place fub-
ject to the emperor or the houfe of Auftria,
on the fame duty as Rhenifh wine; as allo
organzine thrown filk upon the faine duty
as if imported from Italy.

By the fame ftatute, all drugs of the
growth, production, or manufaflure of Hun-
gary

173
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gary or Germany (which, faysthe act, had

12.can i 1o DEED  theretofore ufually imported from

A.D. 1783
EVUROPEAN
TRADE,

Retierdam upon the low duties), laden or
fhipped at any place in the Auftrian Nether-
lands, or at ary port in Germany, and im-
ported from thence in Britith-buiit fhipping,
are to be taken as imported directly from
the place of their growth, production, or
manufacture, and are to pay duties accord-
ingly (a). Silk and drugs are not among
the prohibited articles; and thefe provifions
about duties are not {tritly a part of our
fubject ; but they are fo combined with the
other matter of this ftatute, thatI could not
avoid mentioning them.

Grocery being one of the articles pro-
hibited to be brought from the Netherlands
and Germany, fome annifeed imported
from Hamburgh had been feized ; annifeed
being clafled in the Book of Rates under
the head of Grocery. It was contended by
the merchants, that the parliament could
not have meant to prohibit the importing
of any article from the place of its growth;
and they concluded grocery wares to be,
fugar white and brown, fugar-candy and
loaf-fugar, {pices, and other goods manu-
factured in Holland, or imported from thesir
plantations, or trade abroad; and that as
to raifins, currants and other goods, the
growth of other countries, they were fuffi-
ciently prohibited by the A¢t of Navigation
that annifeed, being ufed only in phyfic,
was not properly rated as grocery ware in
the Beok of Rates ; that grocery ware means

what

(a) Se&. 1.
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wh'at is ufed in a kitqhen-, and that many "PArT
articles, as French and pearl barley, which ;2. cir.ir. 7o
are more properly grocery than annifeed, » > t783-

being for the ufe of families, were daily im-
ported from Hamburgh, but would not have
been permitted, if the At had not been fo
underitood.

This queftion being fubmitted to Si
Edward Northey (a), he was of opinion,
that it was very reafonable to reftrain the
general words of this prohibition to fuch
goods concerning which there was a doubt
after making the A¢t of Navigation, whe-
ther they were prohibited by that act to be
imported from Holland and Germany ; and
‘not to conftrue it according to the utmoft
extent of the words, fo as to prohibit any
goods to be brought from thofe places
{though comprized under the general words)
concerning which there was never made any
doubt. A doubt, fays he, had been made,
whether the fourth fetion of the A& of
Navigation prohibited European goods, or
only the goods of Afia, Africa, and Ameri-
ca, to be imported from any other place
than the place of their growth, production
or manufacture ; and that doubt occafioned
the provifion in queftion concerning Hol-
land and Germany. And in regard the
doubt was of European goods imported from
Holland or Germany not of the growth of
thofe places,. and there never was any
doubt concerning importing from thofe

places goods of their own growth, and the
practice

(a) 13 March y7:2-3.

ZLROPEAN

ITRalx.



176

PART 1L

HISTORY OF THE LAW OF

practice having been fince the act fo toﬂim,-

12, cax. 11. 70 POt annifeeds of the growth of Hambusgh,
. r- 1783 he thought it not reafonable to difturb ¢

LUROPEAN
TRADZ,

merchants in making fuch importation ;
which to him feemed not to be the intent
of the prohibition. But he thought anni-
feeds were certainly grocery, being fo de-
clared in the Book of Rates.

In a more extenfive fenfe, Holland has
been Jometimes confidered as included in
Germany. It muft have been in this {fenfe,
that juniper-berries of Germany had been
ufually admitted from Rotterdam on the
low duty, as coming from the place of their
growth; and Sir Dudley Ryder (a) thought
this ufage might be maintained, however
he might decide on it, if it were res tutegra.
It is with the fame latitude in words, that
the inhabitants of the United Provinces are
by us called Dutch; which appellation be-
longs properly only to thofe of Germany (&).

Some French wines having been bought
in Holland, by the Queen’s dire&tion, for
her own ufe, it became a queftion, Whe-
ther they could be imported from thence,
contrary to this ftat. 13. & 14. Car. 2.?
And it was held by Mr. Powis, Mr. Northey,
and Mr. Harcourt (c), that her majefty

might

(o) 26 May 1730.

(b) Germany is Dontebland, 20d 2 German ic called ¢in Dasrcher.
Thele we call Dutch toys are properly fo called, for they are made
at -Nuremburg in Germany,-aad are really Deutche waaren (or rather
Nurnbergifche ewaaren, as they are termed in Germany), though they
are vulgarly fuppofed, from the abufe of the term in thic country, ro
ke male in Hotlind.

{c) 9 June 1708
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might lawfully import fuch wines for her
own ufe. They recommended that the im-
portation fhould be in the Queen’s own
thips, a fign manual being given to the cap-
tains and commanders directing them to
receive the wines on board, bring them to
England, and deliver them to the ftore-
keeper of her majefty’s wines. But Sir
Fames Montague (a) declared his opinion,
that he could not advife fuch wines fhould
be bought in Holland, and imported from
thence, contrary to ftat. 13. & 14. Car. 2.3
but he thought the Queen fhould give
arders under her fign manual to fome agent
to buy the wines out of fome neutral fhip,
and to order them to be put on board fome
of her majefty’s fhips, to be brought into
her majefty’s own cellar or warehoufe : the
Queen not being as he conceived, prohi-
bited from importing French wines, under
the a¢t then in force.

The town of Dunkirk having been a part
of the Netherlands, and for many years an-
nexed to the crown of France, came by
treaty into the pofleflion of our crown. It
was made a queftion at that time how this
place was to be confidered with refpect to
the Aés of Navigation ; and Sir Edward Nor-
they (b) was of opinion, that although Dun-
kirk changed its owner, yet it remained a
part of the Netherlands within ftat. 13. & 14.
Car. 2; and although it might have a diffe-
rent confequence, if Dunkirk were abfo-

177.
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lutely yielded to her majefty, and thereby.
N

became

a) g Juoe 1708. (5) 1 Auguft 5712
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JarT beca.ms part of her do’minions,‘ yet in being

12 car1r. o PUL 1Nt her majefty’s pofleflion provifio-

o155 nally only, on agreement made between her

wran..  Majefty and the French king, French wine
jeity C g

could not be imported from thence, but

was reftrained by the prohibition of that

ftatute.

Thus far of the Prohibition in the A& of
Frauds. We come now to confider the pro-
vifions in the eighth fection of the Navigati-
on Ac¢t. The only part of this claufe which
has given rife to much difcuflion is that
which relates to the fhipping in which it is
to be carried on.

A difficulty arofe from comparing this
and the ninth fe¢tion with the fixth fection
shppingin O flat. 13. & 14. Car.2.c. 11. and it was
the European - made a doubt, whether a Dutch built fhip
Trade. Englith owned and navigated could import
wines from France, or timber from Norway.
And it was held by Mr. Browne, Mr. Warde,
Mr. Roger North, and Mr. Pollexfen (a), and
afterwards by Sir Edward Northey (b), that
fuch importation was no  caufe of forfei-
ture, but merely fubjected the goods to

aliens duties.

By ftat. 12. Car. 2. a foreign fhip truly
belonging to the people of England, and
made free by the oath of the owner, as di-
rected by that a&, and manned with a
mafter and three-fourths of the mariners
Englith, might lawfully import the goods

in

{a) March 1689 (6) 28 November 1702,
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in queﬁion, and pay only fuch duties as a7
the importer of them in Englifh built fhips I:/CAYT;JO
fhould pay. Several other privileges by » r.1783

that act are allowed to foreign-buile fhips

EUROPEAN
TRADE.

owned by Englifh, made free and manned -

as before-mentioned ; and by that a¢t fome
goods from fome places are allowed to be
imported in Englifh-built fhips. It was
defigned by ftat. 13. & 14. Car. 2. c. 11.
fect. 6. to leflen the privilege allowed to
foreign-built fhips, though owned, made
free, and manned as allowed by the former
act (but it was not intended totally to for-
bid the trading in foreign fhips owned by
the Englifh) ; and for that purpofe the act
direted an account to be tranfmitted to the
cuftom-houfe of all foreign-built thips made
free in any of the ports of England; and
provided, that only fuch as fhould be in
the lift fent to the cuftom-houfe, and by
them to the court of Exchequer before
Dec. 1662, fhould enjoy the privilege of a
thip belonging to England: ¢ But to me,
“ f{ays Sir Edward Northey, it is plain, it did
“ not take away all the privileges allowed
“ to foreign fhips made free; for it did not
« take away the method, directed by the A&
¢« of Navigation, of making a foreign thip
free ;” but as to féreign fhips not in the
lift, and freed after Dec. 1662, they were
to be deemed as aliens’ thips; not abfolutely
but only fo far as to make the goods import-
ed in them liable to all duties to which
aliens’ thips were liable by the Act of navi-
gation, and which are mentioned in the
ninth fection of that a¢t. And it feemed
dain to him, the parliament did not in-

N 2. tenc

[13
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tend that goods imported in a foreign fhip

i+ can. . 1o 0Wned and manned by the Englifh, and
-».1785. made free after Dec. 1662, fhould be for-

EOROPEAN
‘TRADE,

feited ; for that was abfolutely repugnant to
the conclufion of the claufe, dut fhall be liable
to all duties that aliens’ fhips are lLiable unto..

An opinion was once entertained and de-
livered in court from great authority, that
the words in this fe¢tion were meant to de-
clare, that the commodities of Ruffia and
the enumerated articles fhould be imported
in foreign fhips, but that they fhould be
Englith-manned.

In the cafe of Scoit v. Schwartz, which
happened in 13. Geo. 2. (4) it was contend-
ed by the council for the crown, and admit-
ted and reafoned upon at length by the
Chicf Baron Comyns, that the words expref-
fing the fhips in which Ruffia goods thould’
be imparted, fuch as belong to the people therof,
&e. muft mean the people of Ruffia, and
not the people of England; and that the
policy of that provifion was, that Ruflia
thips fhould be the bringers of thofe articles
but they fhould be navigated by Englith
mafters and mariners; and comparing it
with the wording refpecting the importa-
tion of articles from Turkey, which requires
the thip to be Englifh-builr, it was faid, that
the manning of Ruflia fhips with Englith
mariners was a policy extremely benefi-
cial to Englifh navigation, and fuch as
both countries would hind an advantage in;

hut that it was forefeen, that Turkith thips
would

(a) Comyns, 677
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would hardly be fuffered by the Mahomet-
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ans te be navigated by Italian failors, nor ,, .,; ;.10
would it be proper for Chriftian powers to 4. r.1783.

condefcend to 1Puﬁ'er it; and therefore the
act requires in that cafe, that where the
mariners were Englifh, the fhip alfo thould
be fuch. This feems to have been the de-
cided opinion of the Chief Baron upon that
occafion (a).

But furely a very little verbal criticifm
would have drawn from thefe words a diffe-
rent conftrudtion. For, in the firft place,
it is not only the goods of Ruffia thatare in
queftion, but alfo various other enumerat-
ed goods, which are not exprefled to be the
produce of any particular country; and
therefore, when we admit that /hips belong-
tng to the people thercof may, when referred to
Ruffia, have an antecedent to which they
may refer, it may be afked, What people
are referred to, where no couniry is menti-
oned as the place where the enumerated
goods are produced? fo that in ‘all cafes,
except that of Ruffian commodities, this
conftruction, put upen thefe words, leaves
them without effet or meaning.

In the next place, this conftruction feems
to be taken contrary to the obvious method
of tracing the antecedent referred to. Eor
the words being, that no goods, c. of Ruffia,
&c. nor any mafts, c. fhall be imported into
England, Ireland, Wales, or Berwick, 1n ar;y

'y

Prip or veffel whatfoever, but in fuch as do tru A
and

(a) Comyns, 684.

EUROPEA N
TRADE,



182

PAPRTIL

HISTORY OF THE LAW OF

and without fraud belong to the people t/zereof,

12 caR. 11 1o fo;,zx of them, as the true owners and proprietors

A.D. 133
tpfnyqx
TP ADE.

theireofy, and whereof the mafter and three-jourths
of the mariners at leaft are Englifh, the natural
confirudtion is to refer the people therer, to

the laft antecedent, England,’ Ircland, 1V ales,
and Berwick, and not to Rufia.

Laftly, upon c‘omparing this defcription
of the thips, and the manning of them, with
other defcriptions of fhips in the fame act, it
appears to be the fame form of words as is
ufed in various places, in the former part of
the a&, to deferibe Englifh fhipping. It is
ufed, in the firft feéhon, to defcribe the ﬂ'llp-
ping for the plantation-trade; in the third
fection, to defcribe thofe that are to bring the
commodities of Afia, Afnca, and America;
it is nearly repeated in the fourth fection;
and as much of it as regards fhips, is ufed
in the fifth fection relating to the fifhery ; it
1s likewile ufed in feveral parts of the aé
fubfequent to the eighth fe@tion. Indeed
this is the fenfe in which this provifion was
underftood on a fubfequent occafion. In
the cafe of Scott v. D'Achez, in 16. & 17.
Ges. 2. Lord Chief Baron Parker lays down
the law in that {enfe, without noticing the
determmatlon to the contrary, or that therg
was any doubt ever entertained upon the

fubje&t ().

The exception at the clofe of this fection
has occafioned fome difcuffion : Except only
Such foreign fhips as are of the built of the coun-
try or place of which the goods are the growth,

‘ &e.
{2) Parker, 29-29.
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&F¢c. or of fuch port where the goods can only be, ® A ® T 11

or moft wfually are firft fhipped for tranfportatian, | .. o vo
and whereof the mafter and three-fourths of the ». ».17%3

martners at leaft are of the fard country or place.
The moft material doubt upon thefe words
was, whether they applied only to the lat-
ter part of the fetion relating to currants
and the Turkey-trade, or extended to the
whole of the fection. It was maintained by
the crown lawyers in the beforementioned
cale of Scatr v. Schwartz, that it was confin-
ed to the Turkey trade; but this was over-
ruled by the Chief Baron Comyns, who clear-
ly thought the exception e xtended to the
whole fection ; upon the confideration, that
the goods of Ruflla and the enumerated
goods, as well as currants and the commo-
dities of Turkey, are all declared in the
ninth fection to be aliens’ goods, if they-are
imported in other than Englith fhipping.

-The Danes and Swedes being at war, it
became a queftion, in what light prize-
thips taken by one or other of thofe powers
thould be confidered ? Sir Edward Northey (a)
was of opinion, that a Danifh fhip being
taken a prize by the Swedes, and condemn-
ed in the court of Admiralty in Sweden,
the property was altered, and any Britith
fubjeét might lawfully purchafe fuch thip;
and fuch fhip being owned by Britith fub-
jects might import timber from Sweden;

but Swedes being owners of fuch a fhip’

could not import timber from thence, fuch
thip not being of the built of Sweden ; which
opinion feems well founded: for thoggh
prize-

(a}) 24 Teir 1;00.

EUROPFAN
TRADE.
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prize-fhips with us are favoured in the fame

| Ve
11 can mromanner as Britith-built, this is by fpecial

4. D. 1783,
EUROPFAN
TRADE

provifion in an aé of parliament ; and no-
thing fimilar being enacted with regard to
thips taken prize by any foreign power,
that circumftance, of their being taken prize,
cannot make them of the bu:lt of that coun-
try, as the law exprefsly requires them to

be.

Where Englifh-built thips, were fold to
foreigners, and navigated by them, there
had been a difference of opinion, and of
practice, as to the qualification of fuch
thips ; fome holding, that they were quali-
fied under this fection of the A¢ of Navi-
'ratxon others, that they were not.

An Englith-built thip fold to fubjects of
the Duke of Tufcany imported oil from
Naples. "It was held by Mr. Browne (a),
that the fhip might legally be admitted
to an entry without incurring any forfei-
ture ; for though in ftriétnefs the letter of
the Act of Navigation feemed againft it,
yet the intention and defign of it was plain-
ly otherwife; for it could not in reafon be
prefumed to be the intention of the law-
makers, when leglﬂatmg for the encourage-
ment of Englith-built {hipping (which was
the great defign of the law) to take from it
that liberty and privilege which Britith
built fhipping had before, and put our
fhips built herc in a worfe condition than
thofe built in Italy ; and the ninth fection

direéting

(a) 2d May, 1693.
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direfting the payment of aliens’ duty ex- raxr ™
plained, as he thought, their meaning to ,; ,. ., ;0

be fo.

Such is the firft opinion to be found
upon this point; but fome few years after,
we find Sir Edward Northey delivering a con-
trary opinion (4): for he lays it down, with-.
out any doubt or qualification, that wine of
the growth of Italy might not be imported
from Leghorn in an Englifh-built fhip
owned and manned by the fubjets of the
Duke of Tufcany; for the parliament did
not intend that any foreigners thould im-
port, unlefs in Englith fhips manned with
Englifh, any goods even of the produce of
their own country, except they built thips
for importing them ; in which cafe only,
they are allowed to import their goods in
their own thips, manned with a mafter and
three-fourths of the mariners of their own
country ; but they cannot trade in fhips
they buy, and do not build.

So where an Englifh-built fhip was taken
prize by the French, and afterwards was em-
ployed to import French wines, with a maf-
ter and mariners French, Sir Edward Nor-
they held the importation to he contrary
to the Act of Navigation (4). '

This opinion of Sir Edward Northey feems
not to have been maintained by his fuccef-
fors without fome mixture o doubt. Thus
in 1740, where a Britifh-built thip, the maf-

ter and mariners Portuguefe, imported fruit
and

(s) 6th March, 15023 (&) 16th May, 17135,

A.D. 1783,
EUROPEAN
TkADE.
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rar7 it and oil from Portugal, Sir Dudley Ry7r and
12, Can 1. 7o 17 John Strange, who were confii i o the
a. 0. 1783 legallity of this importation, thus exprefs
e themfelves: It feemed to them a cafe where-
in, by the letter of the act, the fhip and
goods would be forfeited ; but they w- not
fo clear, that it was within ths n.enr.
The end of the act was to encourage Britifh
fhipping and navigation, and therefore it
required the importation to be in Britifh
fhips, except in the reafonable inftance of
the country fending their own goods in
their own fhips, which was allowed. In
this cafe, if it was a Portuguefe fhip, there
could be no objection; and they did not
fee how Great-Britain was hurt by a Portu-
guefe fending goods in a Britifh-built fhip;
which anfwered one view of the at in en-
couraging our fhipping, though not the

other with regard to the navigation (a).

The policy of this exception in favour of
foreign fhipping was very ably examined in
the before cited cafe of Scott v. D’Achez,
where an Englith fhip having become
French property imported French wine and
vinegar from France, the mafter and three-
fourths of the mariners being French.

In favour of this fhip it was objeted,
that the main defign of the act was, that the
Englifh, and not foreign nations, fhould be
carriers, and therefore they may carry as
well in foreign-built thips, being their pro-
perty, as in fhips of the built of their own

country,

{a) 20th Deceaber, 1740.
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country, if they qualify them according to #42T"-
the tenth fetion, and navigate them with m,
a mafter and three-fourths of the mariners . o178
Englith ; and this is enforced in the eleventh *i o,
fetion. Again, if a foreign fhip may have

the privilege ofan Englith thip pari ratione,

or rather a fortiori, an Englifh fhip, being

foreign property, fhould be entitled to the

like privilege, taking the encouragement of
fhip-building to be the fecond confideration

of the act. For, in the prefent cafe, our

own timber and workmen were employed,

and we had the benefit of rigging and fur-

niture ; whereas, if the had been French-

built, fhe would have been duly qualified to

have imported thofe articles, and we fhould

not have had the advantage of building and
equipping.

To thefe objections it was anfwered, and
refolved by the Chicf Baron Parker, that they
were indeed fpecious, but were founded on
a {uppofition, that we could have prohibit-
ed the importation of European goods in
foreign bottoms; but as that could not be
done with fafety to our trade, the force of
the objections vanifhed.

It was feen, faid he, that many countries
in Europe, as France, Spain, and Italy, could
more eafily buy fhips than build them : that,
on the other hand, countries like Ruflia,
and others in the North, had timber and
materials enough for building fhips but
wanted failors. It was from a confideration
of this inaptnefs in moft countries to accom-
plith 2 complete navigation, that the parlia-

meng
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FArTn ment prohibited the importation of moft
12 car.n. 7o PUTOpPEan goods, unlefs in thips owned and

- 01783 navigated by Englifh, or in fhips of the

EUROPEAN
TRADE.

built of and manned by “failors of that
country of which the goods were the growth.
The confequence would be, that foreigners
could not make ufe of fhips they bought,
though Englifh fubjects might. This would
force them to have recourfe to our thipping
and the general intent of the aé, to fecure
the carrying-trade to the Englith, would be
anfwered, as far as it poflibly could. On
the other hand, if foreign property had
been fufficient to qualify fhips, foreigners
might have bought fhips where they pleaf-
ed, and manned them with their own failors;
and then not only the freight, but the em-
ployment of our failors, would have been
loft to England; and preventing this muft
greatly counterbalance any advantage that
could accrue to England from the building
and equipping thips for foreign ufe ; which
too, being a fecondary confideration in
making the act, was not to defeat the pri-
mary one (a). '

The Chief Baron remarked, that with all
the defire the parliament had to encourage
Englith thipping, and notwithftanding they
had, with that view, required the produc-
tions of our own colonies, and thofe of Afia,
Africa, and America, to be imported only
in Englith fhipping; yet they wifely fore-
faw, that if they reftrained the importation

cr exportation of European goods, unlefs in
our

{2) Parker, 30, &c.
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our own fhips, and manned with our own ra=1 u.
feamen, other States would do the fame;,; c.r 0. 7o

and this in its confequences would amount-
to a prohibition of all fuch goods; which
would be extremely dettimental to t:=e,
and in the end defeat the very defign: of the
act (4). This expofition of the A¢t of Na-
vigation is certainly the true ote.

Doubts had arifen, Whether the rountry or
place where foreign thips were built fo as to
be properly qualified under the exception in
the eighth fectinn, was to be conftrued in a
more extenfive or more limited fenfe ; whe-
ther it depended on the geography of the
country, or the dominion and fovereignty of
it, as it ftood at the time the A& of Navi-
gation was pafled ?

A. D, (783
LUROPEAN
TRADE.

Thofe who held it fhould be conftrued Of the Conutry

where Foreign

with a view to'the geography of European spip, pu:.

countties, alledged, the practice of the cuf-
tom-houfe was to confider the third and
foutth feftions geographically, and to give
the words country and place there uféd a very
extenfive conftru&tion. Thus goods of fo-
reign plantations in America had been al-
lowed to be imported from the Britith colo-
nies ; the produéts of one part of Africa had
been imported from another part of Africa,
and they were ftill deemed to come from
the place of their growth. They urged, that
the conftru&ion of the Prohibition in the
A& of frauds (which was {aid to be made for
explaining the Act of Navigation) had be]ern

alfo

(a) Parker, 30, &c.
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alfo geographical ; for that claufe had been

sz cae. 1 1o Underftood not to affeét fuch other coun-

NoD.1783.

FURCPRAN
IRADE.

tries, not in Germany, as were fubject either
to the emperor, or any other fovereign
prince of the empire.

Notwithftanding this reafoning, it feems
to have been the opinion of the crown-ofh-
cers very early, that the conftruction of this
act thould turn upon fovereignty, and upen
a fovereignty that exifted at the time the
Act of Navigation was made. This ap-
pears from the following cafe.

The king of Sweden having fubdued, and
being in pofleflion of, the whole dukedom
of Courland, receiving its revenues, and
doing other acts of {fovereignty, fome tar of
the growth of that country was imported in
a Swedifh-built fhip, owned and manned
by Swedes, from a port in Courland; and
Sir Ed. Northey (a) was of opinion, thisim-
portation was not legal, as the king of
Sweden was not’in pofleflion of that country
at the time when the A¢t of Navigation
was pafled.

The practice of the cuftom-houfe feems
to have been formed partly upon the idea,
that the fame fovereignty conftituted the
fame country, without regard to its having
been fo at the time of making the Aét of
Navigation, and partly with an eye to the
local fituation and geography of places.

Thus

’

(a) s9th May, 17c3.
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Thus we are told, in the year 1757, that 2ar7 1.
Dantzic {hips had, time out of mind, been ,m
freighted with goods from any port of a o 1783
Pruffia for Great-Britain or Ireland ; and the 0%
limits of the country called F//4iz had been
confidered to reach from the port of Colberg
on the fouth-weft, to the port of Memel on
the north-eaft of Danrzic; and accordingly
Danrzic fhips had imported goods of Memel
and Colberg, and the intermediate ports;
and fhips from any of thefe ports had
brought to Great-Britain Dantzic goods
from Dantzic, in the fame manner as Dant-
zzc fhips ; and fuch fhips had, without any
difhculty, been reported as belonging to the
real port to which they belonged, and the
cargoes as brought from the place from
which they really were brought; and all
the ports from Colberg to Memel had been in
this manner deemed ports of Pruffia. But
in 1755 a cargo from Memel arriving at
Liverpool in a Dantzic thip, a doubt was
ftarted as to the legality of the importation,
yet on application to the commiflioners
they dire¢ted the colle€tor to admit the
goods to an entry, and the fame was after-
wards done with regard to other fhips.

But the commiffioners caufed this point
to be laid before the law-ofhicers, in order
to have the law upon the fubject thorough-
ly afcertained; and we find, in Auguft
1756, the following opinion of Mr. Mur-
ray, then attorney-general (4). He held,
that the words country or place, as well as

the

(a) 19 Auguft 196
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the fcope and meaning of the act, confine

sz car. 11, 7o the importation to fuch foreign fhips as are
a-».1783. built at and navigated by the people of

RUROPFAN
TRADE.

Memel, or fome other part of Ducal Pruf-
fia. He did not take the reafon of the ex-
ception to have been geographical but po-
litical; becaufe we could not hinder the
people of any country from carrying their
own commodities. This reafon he thought
did not hold as to importations in Englith
thips from Afia, Africa, America, or elfe-
where ; and therefore in fuch importations
greater latitude might have been allowed.
He obferved, that the mafter and three-
fourths of the mariners muft be of the
country or place; but Ducal Prufia could
not be faid to be the country of a Pole.

Some fcw months after, the fame point
was laid before the fucceeding law-ofhcers,
Myr. Henley and Mr. Yorke (a), who declared,
they concurred in opinion with Mr. Aur-
ray, that goods the growth, product, or
manufacture of Ducal Pruffia could not
be imported in fhips belonging to Polith
Prufhia.

A queftion of this fort arofe upon a cafe
ftill more nicely circumftanced. The pro-
vince of Eaft Friefland came to the king of
Pruffia by inheritance, and he had been in
poflefhion of it for about thirty years. Stet-
tin is a part of Prufthan Pomerania. The
inhabitants of Eaft Friefland and Stettin

are, therefore, equally fubjects of Pruffia,
' and

(s} gth May, 1757.
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. . v~
was made a queftion, Whether fhips of ,, cia i 70
Eaft Friefland might import timber from 4 v 178s.

Stettin and other Pruflian ports? And it
was held by Mr. Thurlow, then attorney-ge-
neral, thatthe apparent object and exprefs
provifion of the A¢t of Navigation was to
take from the thips of other nations the
employment of carriers to this, permitting
the.n however to bring in their own goods,
either of manutadture or produce. The
circamftance of one country, which was
fevered ia 1660, being united by conqueft
or defcent, did not feem to him to change
the law of England; but the fubjeéts of
that country would ftill be confined to the
importation of their own produce or ma-
nufactures only; for which reafon he
thought Eaft Friefland, under the circum-
ftances above ftated, was not intitled to
import timber the growth of the reft of
Germany.

Again, where a fhip of Stettin brought
timber from Memel, and Mr. Thurlow was
again confulted on this point, he faid, ge-
nerally fpeaking, it appeared to him, that
two countries, which became united under
one fovereign by defcent or conqueft, pre-
ferving however, in all other refpedts, their
feparate character, are not one and the
fame country, in the fenfe of the Aét of
Navigation : as, if Spain and the Nether-
lands fhould again defcend to the fame
prince, they would ftill remain diftinét for
the purpofe of trade, and no Spanith fhip
could import hither the enumerated arti-

0 cleg

EUVROPEAN
TRADE,



194

PART NI

HISTORY OF THE LAW OF

cles from Oftend. But perhaps two coun-

s2. car.in 1o tries might be fo united by changing and

A D 1783,
sUROPEAN
TRADE.

Stat. 22. Geo.
3¢ 58

new-modelling their conftitutions into one,
as to bring the whole within the defcription
of this law; as if an union were eftablith-
ed fimilar to that which makes Great Bri-
tain one kingdom.

But thefe queftions were at length deter-
mined by a provilion in ftat. 22. Ges. 3. c.
78. by which at a remedy was applied to
this and other fuppofed defects in our na-

vigation laws.

It was therein enacted, that any perfon
might import into Great Britain any fort of
timber, or of the faid articles, from any
foreign place in Europe, in a thip the pro-
perty of fubjects under the fame fovereign
as the country of which fuch goods are the
growth, product, or manufaéjure, although
the country or place where fuch thip was
builr, orto which fthe belongs, was not under
the dominion of fuch fovereign at the time
of pafling the A¢t of Navigation (2). But
fuch goods are liable to aliens and all other
duties, as before this aét (4). By this pro-
vifion a doubt refpecting countries that
were diftinét, but had the fame fovereign,
was removed. Secondly, It was the pro-
perty, and not the built, of the fhip that
was to be regarded. Thirdly, The proper-
ty was not confined to the very country or
place of production, as the built was by
the old law, but might be of fubjetts un-
der the fame fovereign.

The

(2] Set. 3. (6) Sc&. a.
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The immediate objet of this proﬁﬁon PaRT 11
was to énable his Pruflian Majefty’s fubjects ;7.0\ T,

to import Pomeranian merchandize in Eaft ».o.1783.
Friefland fhips. But it led to confequences *7p"
of greater extent; and it was found necef-

fary afterwards to corret this innovation

upon the A& of Navigation, by a provifi:

on made in ftat. 27. Geo. 3. as will be feen
hereafter.

The requifite of the mafter and three-fourths of the Counury
of the mariners being of the fasd country or place ° the Mater
led to fome difcuffion. Where 4 Dutchman
was mafter of a Dantzic fhip, and it ap-
peared that he had been made a free
burgher of Dantzic, Mr. Dodd was of opini-
on, that this qualified him fufliciently to he
mafter (¢). And on a fubfequent occafion
(b), where a Ruffian fhip was navigated with
half Englith, Dutch, and Danes, who were
alledged to have been married in the Ruffi-
an dominions, Sir Edward Northey was of
opinion, that fuppofing thefe Englifh,
Dutch, and Danes, to be fettled inhabitants
in Ruflia, and naturalized there, they were
of that country, within the meaning of
the Act of Navigation. Notwithftanding
thefe opinions had thewn, that great lati-
tude was meant to be allowed inafcertain-
ing this qualification, there was afterwards
a difpofition to contraét the meaning of
the defcription. This point was brought
forward in the beforementioned cafe of
Scott v. D’ Achez, when it underwent a com-
plete difcufhon, and was finally determin-
ed.

02 In

(2) ln y=a%. (%) In 17:2.
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In order to afcertain the extent of this

12 can.u. 1o Gefeription, it was upon that occafion con-

A. D. 1783,
BURDPEAN
TRADE.

fidered, that the requifite, when applied to
Englith thipping, that the mafter and three-
Jourths of the mariners fhould be Englifh, was
explained by the aét itfelf. Thus, in fect.
2. it isfaid, that no alien born, unlefs natu-
ralized or made denizen, thould ufe the trade
or employment of a merchant or faétor in
any part of his majefty’s dominions in Afia,
Africa, or America. Again, by fect. 6. no
perfons are to load for carrying coaftways
woods on board any bottom of which a
ftranger born is owner, unlefs he has been
mads a demzen, or been naturalized. From
thefe it was collected, that none were to be
cftcemed Englyh, within the meaning of
this a¢t, butfuch as are natives, or are na-
turalized, or made denizens; from whence
1t was inferred, that the words thofe of other
countries being {ct in oppofition, as it were,
to the word Englifh, the mariners fo deferib-
d fhould be natrwves of the country, or at
leaft that which is tantamount.

Others faid, that thefe words did not
feem to be placed in fuch defigned oppofiti-
on as to call for the above inference; that
the law in this country refpeéting aliens
was of feudal origin, was peculiar to this
country, and was not a meafure to be taken
for determining the law of any other coun-
try, and preferibing what "fhould denomi-
nate perfons 12 be of juch country. 1If we look
into the aé itfelf for affiftance, we find,
rhat the fection now in queftion {peaks of
thips belonging to the pr.opLE of thofe countries,

and
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and then goes on to require the mafter and r4®7 1
three-fourths of the mariners to be of that | ..z 1 1o
country : it feemed as if it meant to fay, of A~vr:(-0;£7§3‘-
the people of that country. The fourth fec- “iiee.
tion, which fpeaks of fith wfually fifhed for

and caught by the peoPLE of England, Ireland,

and Wales, muft denote the inhabitants of

thofe countries generally, whether natives

or not. -The fame where it fays, fih when

tmported into England, &c. not bemng caught by

veffels belonging thereta, nor cured by the PEOPLE

thereof, fhould pay double aliens cuftoms;

it muft mean the inhabirants therecof gene-

rally ; for it could not be fuppofed, that if

the fith were cured and dried by natives noz
inhabitants, they would be excufed by the

double duties. Again, the fixteenth fection

fpeaks of fifh caught by THE PEOPLE of Scor-

land ; need it be inquired, Whether fuch fith

were caught by the natives of Scotland ?

Upon the whole, it was judged to be the
defign of the act, that no foreign fhips
thould import any of the goods cnumerated
and defcribed in this fection, if mariners
were brought from any foreign kingdom to.
navigate them. It does not precifely define,
wha thall be the people of the country, but
certainly gives a larger fignification than
what can be meant by the word natives (a).

Such was the reafoning upon this exprefli-
on in feétion 8. in the cafe of Scort v.
Schwartz beforementioned. This was the
cafe of a fhip, Ruflia-built, from Riga,
ravigated by a mafter who was born out of

the
(a) Comyn: Rep. 686, 687, 6848.
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Art v the Ruflian dominions, but who had, feven
12. can. 1 10 YEArS before, been admitted a burgher of

A. . 1783
EURCPEA N
IRADE.

Riga, and had ever fince continued fo, refid-
ing there when not engaged in voyages.
There were eleven mariners, four of whom
were born in Ruffia; the fifth was born in
Ireland, there bound apprentice to the maf-
ter, and as fuch went with him to Riga;
for three or four years before the feizure he
ferved on board this fhip, and failed in it
from Riga en the prefent voyage. The
other fix were born out of the dominions of
Ruffia, but one had refided at Riga for eight
years next before the {eizure; another five
years; another four years; another feven
years; and the laft four had, during the
fame period, failed from Riga in that and
other veflels. It was underftood there was
no fuch thing as naturalization known in
Ruflia.

The Chief Baron Comyns was of opinion,
that the mafter being a burgher, and having
taken an oath of alleglance to the emprefs,
as was proved on the trial, there was hardly
any thing more cogent than this to denomi-
nate a man of 4 coxniry ; he muft be a {ub-
ject of the emprefs. Asto the other four ma-
riners, he thought them to be pesple of the
country, within the meaning of the acét; firft,
becaufe the a@ feems to intend nothmg
mote than fixed and fettled jnhabitants
there ; and a refidence of four or five years
might well fatisfy that expreflien : fecond-
ly, becaufe it feemed to anfwer the intent
of the a¢t; which was not fo much to create

difficulties to other countries to find mari-
ners
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ners amongft themfelves, as to prevent JArT

their fupplying themfelves with them from ", -

TO

other countries than England (z) : thirdly, 2. ».:7s5

becaufe by the civil law fuch a refidence
gives a country a right to the refident’s fer-
vice : Qui originem ab urbe Roma habent, fi alo
loco domscilium conflituerent, munera ejus fuftincre
debent (b) : fourthly, becaufe in the prefent
cafe it was not found by the fpecial verdict
that thefe perfons had ever any habitation or
refidence out of the emprefs of Ruffia’s do-
minions, and what does not appear is not to
be intended. It was found that they had
inade feveral voyages from Ruffia, but it did
not appear that they had made any voyage
from any other country ; fo that they might
properly be faid to be mariners of Ruflia,
but not of any other country ; and as the
act {peaks of mariners of the country, and
does not fay mariners dorn iz the country ;
and as marmer is a denomination they muft
acquire,- for they cannot be born mariners,
if therefore they were of that country while
they were mariners, and never were mari-
ners of any other country, they feem to {a-
tisfy the words and intent of the act (¢).

Upon the whole it was faid, that it would
be almoft impracticable, and make com-
merce very hazardous, if a merchant was
to fearch out the nativity of every mari-
ner he employed, and in cafe of miftake or
mifinformation was to ferfeit his thip and

cargo ;

{a) £ul: ant. 226. the Chief Baron Comyn’s opinios upon natie
gating Ruflian fhips with Englith mariners.

{8y big. I g2 tit. 4. lex 3.
(¢) Comyns, 689, 690, 591.

EURCPRAN
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Jarx 1 cargo; and therefore the court decided in

)

12 -1z, 11 7o the above manner (a), as no fuch conftruc-
a.5.1753. tion (fays the report) appears hitherto to

EURCPcAN

1ravz.  have been made of the act.

On the other hand, where a Scotchman,
who had been made a burgher of Stockholm
was the mafter of a Swedifh thip, navngated
with Swedith mariners, Sir Philip York (b)
apprehended this would not entitle him to
be confidered as a Swede in Great-Britain,
his native country : with regard to his own
country, he continued a natural-born Bri,
tith fubject, and would, in his opinion, ftill
continue a good Britith mafter to navigate
a Britith-built fhip with Britifh mariners;
which feemed to thew that he could not be
confidered here as a Swedifh mafter to na-
vigate a Swedifh fhip. But as this was a
pew cafe, he thought it would be hard to
take advantage of the forfeiture.

If a thip comes out of a foreign country
properly manned, and the men die in the
voyage, and others of England or Holland
are taken in to fupply their places, this
cafe of neceflity will prevent the forfeiture.
An allegation that the men deferted, is li-
able to fufpicion, and is not fo likely to be
received as an excufe. It thould feem, that
if they were not full three-fourths mariners
of the country, and the mafter properly
qualified, when they came out of the coun-
try or place, nothing that may be done after-
wards to qualify the navigation cught to be
admitted.

Having

(a) Comyns, 693. (%) 3 Avguft 173a.
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Hav:ng thus taken a view of the impor- ?rx1 1
tation of goods from all parts of the world, ,; ¢, 1. 7o
we come now to two confiderations which 4.v 1783

. E''RCPFAN
apply to all the foregoing trades; namely, sraps.
to the exception which, in the opinion of
lawyers, it was judged proper to make in
the cafe of prize-goods imported contrary to
the requifites of the Alts of Navigation;
and, fecondly, to the nature of mportation,
and what circumftances have been deemed
neceflary to conftitute a tranfaction on
which fo much hazard of penalties and for»
feitures depends.

It had been an eftablifhed do&rine in the
cuftom-houfe, that general prohibitions
upon trade did not operate with refpect to
goods taken as prize: in confequence of ofPrizeGoods,
this it had been the practice, when goods
had been condemned as prize at Gibraltar,
in Ireland, or in any of his majefty’s domi-
nions abroad, to permit them to be import-~
ed into England, notwithftanding they
would have been forfeited, if brought hither
from thofe places in‘the common way of
trade; and the duties have in fuch cafes
been permitted to be taken even where the
goods, though condemned, were difcharged
by a fentence of reverfal. But in a cafe
where an Eaft India fhip of great value had
been captured and carried into fr-land, the
commiflioners, before they aliow~ the im-
portation, withed to have ti:: orinien of
the law-officers ; when Mr. Hy: !y (a) declar-

ed it to have been eftablithcd vpon very
{folid

(a) 1 March 1757,
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folid grounds, that the aéts prohibiting im-

1t car. 1o pOrtation of particular commodities are
»- = 1783 applicable only to importations in a courfe

RYRGPEAN
TR ADE.

of trade; and he held, that Englith mer-
chants purchafing the cargo of this thip in
Ireland might import it into England, as
they would ftand in the place of the captors;
and the commiflioners were not juftified by
any laws, either regarding the nation in
general or the Eaft India Company in par-
ticular, in refufing to permit the importa-
tion and entry of fuch a cargo.

Thus far may prize-goods be confidered
upon general reafoning; but a fhorter
anfwer to fuch queftions is, that prize-
goods are fpecially excepted by fect. 15. of
the A&t of Navigation; which provifion
is not referred to in any of the law opinions
on this paint, '

Yet where goods the product of a Britifh
plantation were taken prize by the French
and carried into France, and the mer-
chants in England,s to whom they had
been configned, meant to purchafe them
if they could be permitted afterwards to
import them, Sir Dudley Ryder (a) held,
however reafonable this might be in itlelf,
the A¢t of Navigation was fo plain upon
the point, that if thofe goods thould be im-
ported from France, they would, in his
opinion, be forfeited, and the commiflion-
ers licenfe or warrant to admit them to an
entry, as was propofed, would not difpenfe

with the forfeiture.
In

(a) 14Msy 1745
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In carrying into execution thefe laws of
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navigation, it became material to afcertain ,, ¢, 1 14

what amownted to an smportation. The fol-
lowing cafes will throw fome light upon
this point.

At a time when the importation of
French goods was prohibited, a fhip laden
with French wines from Spain to Ireland
was driven into Plymouth by ftrefs of wea-
ther, and it was fubmitted to the law-of-
ficers, Whether this was an importation ?
Sir Robert Sawyer delivered his opinion,
that where a fhip was bound to a foreign
port, and in purfuing her courfe to fuch
port was driven into an Englith port, it
would be no importation; but where the
was bound to an Englith port, or came with
a defign to land the goods in England, and
in her courfe thither, but by ftrefs of wea-
ther, fhe put into another port, he conceiv-
ed it a forfeiture. Sir George Treby (a), upon
the fame occafion, fays, a mere involuntary
importing by diftrefs of weather is not an
importation againft this prohibitory act;
for though fuch importing is not excepted
by exprefs words of the at, yet it is under-
ftood to be excepted by that equity which
is allowed in interpreting f{tatutes; but this
exception is not to be extended to cafes,
where there is a mala fides and a pofitive in-
tent to break the law, for that takes away
all title to fuch equity and favour. In this
cafe there is an importation coupled with
a purpofe to break the law, for they only
differ in the circumftance, of going to one

prohibited

(s) § March 169174

A.D. 1783.
EURCPRAN
TRADE,

What is an
Importaticn
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v rx ) prohibited place inftead of another; but
12.can. 11 1o the fubftantial part befides what happened
201783 to be done, was actually intended ; and it

LUROPEA
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was in his judgment no better. than if a thip
defigning to bring French goods into the
Ifle of Man, or Jerfey, or Dartmouth,
thould, from extremity of weather, put
unto Liverpool, or Guernfey, or Plymouth.

But this cafe was fubmitted to the opi-
nion of eminent lawyers more than once.
Sir Robert Sawyer (a) gave another opinion,
where he declares, that the coming of the
thip into port by firefs of weather is no im-
portation within the aét; and the intention
to go to Jreland could work no forfeiture.
Mr. Conflantine Phipps alfo held, that al-
though the mafter’s declaration that he was
bound for Ireland, was an evidence that he
intended to commit an offence againft the
prohibitory alt, yet fuch intention fhould
not fubject the thip and goods to forfeiture;
for the merchants and owners might have
altered their voyage, and ordered the thip to
fome other port, and a bare intention to
break the act of parliament is not punifha-
ble; nor can the intention make any alte-
ration in this cafe in ftriétnefs of law, for
the only point in iffue upon the informati-
on would be, W hether the goods were imported
contrary 1o the act 2 and he ncver knew that
the coming in of a thip by ftrefs of weather
was ever conftrued an importation. 2.
W arde and Sir Francis Pemberton both agree in
holding the intention to go to Ireland as
not altering the cafe, and that the coming

m

{a) 25 March 1692.
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in by ftrefs of weather could not be an im-
portation.

The coming in by ftrefs of weather feems
to have been generally held to be no impor-
tation under the At of Navigation. tWhere
a thip loaded with teas was driven into Yar-
mouth harbour, Sir Phlip York (a) clearly
held it not a cafe to proceed upon ; and he
feems to have paid no regard to the circum-
ftances which fhewed the fhip to be bound
to Newecaftle, contrary to the declaration of
the mafter, who alledged he was bound for
North Bergen.

Again, where a Dutch thip was ftranded
on the coaft of Suflex with goods the pro-
duct of Surinam ; Sir Philip Yorke (b) was
of opinion, that the goods might be admit-
ted to an entry, if the commillioners of the
cuftoms were fatished they were fairly
ftranded, without any fraudulent intent to
evade the A¢t of Navigation; for the pro-
hibition in that a¢t was not an abfolute pro-
hibition of the importation, but only a qua-
lified one, as in cafe they were imported in
Jhips not duly navigated, or from any place
not being the place of their growth, pro-
duction, or manufacture, or from the ports
where they had not been ufually firft thipped
for tranfportation ; and ftat. 5. Geo. 1. c. 11.
{. 13. has declared all ftranded goods fhould
be liable to the fame duties, as if they had
been regularly imported. As to the frauds
that might be committed under the colour
of ftranded goods, the commiflioners might

always

(a) 18 Septernber 1731. (b) 2o Novembos rmag.
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always exercife their judgment, whether it

s2. car. i 1o WaS @ cafe where the goods fhould be ad-
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mitted to an entry.

Where a prize-thip laden -vith fugars
was carried into Montferrat to be condemn-
ed, and was from thence, without unload-
ing, carried to Antigua, this was held by
Sir Dudley Ryder (a) pot to be fuch an im-
portation at Montferrat as to fubjeét the
fugars to the duty impofed on the importa-
tion of fuch fugars in that ifland.

Before the Hovering Act, when fmall
veflels loaded with brandy ufed to come
into port in the night, in moderate weather,
without any urgent neceflity, Sir Edward
Northey (b) held, if it thould appear fuch
veflels came into port with intent to unload,
fuch coming in would be an importation,
although no bulk was broken; but fuch
intent muft be fully and plainly proved by
fome attempt to fell, or put out of the veflel
any of the goods. On a fubfequent oc-
cafion' it was laid down by Sir Dudley Ryder
(¢), that the mere coming within the limits
of a port, without any intent to break bulk
or unlade, is not looked upon as an im-
portation within any of the aéls, either to
make the cuftoms becomeé due, or fubject
the thip or goods to forfeiture, or to oblige
the mafter to report or make an entry, or
to require a coaft-cocket.

Upon this head of importation there are a

few, and but a few, determinations of
courts.

{2) 5 Juoe 1738. (%) 26 December 1716,
(c) 19 Apeil 1748,
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courts: There was an information of fei-
zure of goods in a fhip that was twenty
miles below the Hope, but within the limits
of the port of London: a new trial was
moved for upon a doubt, Whether this could
be faid to be animpertation ? But the new
trial was refufed ; and it was therefore con-
cluded the court judged thisto be an im-
portation (a).

Where a fhip carrying teas from Oftend
to Lifbon came into the port of Cowes to
mend her bowfprit, the was féized by the
officers ; after which fome goeds were run
by the failors. The Chief Baron (5) held
this not to be an importation within the A¢t
of Navigation, and that fuch running did
not amouut to a forfeiture, becaufe after
the feifure the fhip was in. the power and:
controul of the officers;—but the jury
gave a verdit for the forfeiture, thinking
the coming into Cowes was only a pretence,
and the runming afterwards declared the firft
intent to have been fraudulent (¢).

Ithad been ufual on the trial of informa-
tions for forfeiting goods illegally imported,
. to produce the mafter of the fhip as a wit-
nefs for the defendant; and no-objection
was made to his competency (efpecially if
there was no information for forfeiture -of
the fhip) till a cafe which happened in
1723, when it was infifted that the fhip, as
well as goods, was forfeited; and the ob-
jection was-held to be good. Accordingly in

1724,

(a) Buab. 79. (t} Anno 1527, (cj it 256
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»anr . 1724, at the trial of an information on
mo ftat. 9. & 10. Pl 3. ch. 10.{. 3. for im-
a.n. 1783 porting India filks, the mafter of the thip
rurorian  heing offered as a witnels for the defendant,
he was refufed by Lord Chief Baron Eyre be-
caufe, although no profecution had yet

been commenced, he was liable to one (a).

In the cafe of Idle v. Vanneck it was con-
tended for the defendant, who was profe-
cuted for bringing goods from Rotterdam,
not being the place of their growth, that
the goods were brought either by the paf-
fengers or the mariners without the know-
ledge or privity of the mafter, and it was
hard to fubject the mafter, and much more
the owner, to a lofs for a caufe of forfeiture
which they could not prevent; and they
relied on ftat. 27. Ed. 3. c¢. 19. and ftat.
38. Ed. 3. c. 8. But Lord Chief Baron Pen-

. gelly {aid, his prefent thoughts were, that
knowledge in the mafter was not neceflary ;
for the adt is an exprefs prohibition with-
out any limitation or qualification, andthe
ta¢t proved came dire¢tly within the de-
feription of the aét; the forfeiture was upon
the goods themfelves, and not upon the
perfon ; the intention of the law was to
fupport trade; and therefore it might be
prefumed, all perfons would take the ut-
moft care, trade fhould be carried on with-
out fraud. The owner is to take care what
mafter he employs; and the mafter what
mariners and what paflengers he takes in;
and being exercitor navis, and having the

entire

(s) Bunb, 140.
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entire controul of the fhip, he may fearch
and examine when and where he will. No
damage accrues to the owner, for he may
recover againft the mafter for the forfeiture
of the fhip accruing by his default; and (as
he thought) the mafter might recover
againft a paffenger who caufed a forfeiture.
There is more reafon the owner thould fuf-
fer, as he had the benefit of the freight
which occafioned the forfeiture. The maf-
ter is to report, and therefore is obliged to
fee what he does report.

Such was the opinion delivered by the
Chuef Baron, though he meant to referve the
point for the opinion of the court; but it
turned out not to be neceffary, forthe jury
found that the defendant Aad actual know-
ledge of the fact. On a motion for a new
trial all the Barons agreed in opinion that
notice in the mafter was not neceflary to
create a forfeiture upon this act; though
for a fmall matter they thought it would be
hard a thip fhould be condemned (4).

On a fubfequent occafion, in 1733, this
diftinction was made upon the point by
Lord Chief Baron Reynolds ; namely, Whe-
ther the goods fo brought were part or not
part of the cargo ? and therefore, if mari-
ners or paflengers privately bring over a
Small parcel of goods, they are not to be
looked upon as part of the cargo, and it
would he hard the fhip fhould be forfeited
for fuch a caufe (4).

P Notwith-

{a) Bavh 23¢ (4) 1hid 232,
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Notwithftanding this queftion feemed

N . ..
12, cann 7o thus to be fettled, it was ‘moved again in

A.D. 1783
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6. Geo. 3. in Mirchell v. Torup, being an in-
formation on the fourth fection of the A&
of Navigation, for an importation of 2211b.
of teas from Norway, which were found by
the jury to have been put on board by the
mariners without the knowledge, privity, or
confent of the mafler, mate, or owners.
Upon that occafion a very full opinion was
given by the Lord Chief Baron Parker.

He obferved, that the words of the a¢t
in the firft, fecond, third, and fourth fecti-
ons were all equally negative, abfolute,
and prohibitory ; they operate both on the
goods and the thip, and there is not a fylla-
ble that hints at the privity or confent of
the mafter, mate, or owners. The reafon
of penning the fedtion in thefe ftrong terms
was, to prevent as much as poflible its being
evaded ; forif the privity or confent of the
mafter, mate, or owners had been made
neceflary, the provifions of the aét would
have been dcteated.

In expounding aés of parliament where
words are exprefs, plain, and clear, they
ought to be underftood according to their
genuine and natural fignification, unlefs by
fuch expofition a contradiétion’or inconfift-

~ency would arife by reafon " of fome fubfe-

quent claufe, from whence it might be in-
forred the intent of the act was otherwife :
now the fubfequent claufes of this act do
not contradict, but enforce the natural im-
port of the words of the fourth claufe;

which
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which appears by the twelfth; thirteenth, *+=7 1
and fourteenth feGions; and when this act [ . . ro
was under the confideration of the Legifla- ». 01783
ture at feveral fubfequent periods, as at the eADE,
times of making ftat. 14. Geo. 2. c. 36. ftat.

17. Geo. 2. c. 36. and ftat. 25. Geo. 2. c. 32.

no relaxation was made by any of thofe

alls, fo as to make the privity or confent of

the mafter, mate, or owners, neceflary to

a forfeiture. '

To the objection made by the defendant,
that the penalty or forfeiture impofed by
the fourth fetion, is only applicable where
there is fome crime or guilt, and none can
be imputed to the mafter, mate, or owners,
without their privity, he anfwered, that
though penalties and forfeitures, generally
fpeaking, are the confequence of fome
crime or guilt, yet neither of them necef-
farily imply the one or the other, though
punithment always does : which he illuftrat.
ed by the examples of a fword belonging to
an innocent man being forfeited, if a mur-
der had been committed with it ; fo of deo-
dands; and by ftat. 4 #ill. & Mary, c. 8.
the horfes of innocent owners, upon which
robberies are committed, are forfeited;
and there are various forfeitures of a fimilar
nature in the revenue-laws, as thofe of
boats, carriages, horfes, cattle, and other
things. And by this fourth fection, the
forfeiture is not upon the perfon, butonthe
thip, not in perfonam but in rem.

He faid, it had been fuggefted to him,
that informations had been conftantly
Pa drawn



2¥2

PART 11

HISTORY OF THE LAW OF

drawn in this form from tke firft pafling of

A . N S
s1. car. 1. 7o the adt, without alledging any privity 4 and
421783 asit is not neceflary to prove more than is

EUROPEAN
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laid, he faid, the finding of the jury, who
in this cafe found that the importation was
without the privity of the mafter, mate; or
owners, was nugatory and void, not being
comprifed in the ifflue.

To the ftat. 38. Ed. 3. c. 8. for proteéting
fhips from being forfeited for a fmall thing
put into a fhip without knowledge of the
owner, he anfwered, that the Navigation
A&t was paffed fubfequent, is an exprefs
prohibition, without reftriction or limitati-
on, and has altered the law, by excluding
the privity, as the moft effectual means to
prevent the mifchief. Indeed fhips are now
forfeited for much fmaller quantities, viz.
61b. and 20lb. by ftat. 9. Geo. 2. c. 35. fiat.
3. Geo. 3. c. 22. . 5. ftat. 5. Geo. 3. c. 43.
yet he thought, if the quantity was fo finall
as not to be difcoverable by reafenable care
and fearch, it might be proper for the con-
fideration of the jury; and they neither
would nor ought, in fuch a favourable cafe,
to find a forfeiture of a thip ; for demanimis

non curat kex.

To the objection refted on ftat. 27. Ed. 3.
¢. 19. “that no merchant fthould forfeit his
“ goods for the trefpafs apnd forfeiture of
¢ his fervant,” he anfwered in like manner,
that the Navigation A¢t was fublequent to
it. He repeated, that the owners are to
take care what mafter they employ, and

the mafter what mariners ; that in the pre-
fent
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fent cafe, negligence was plainly imputa- 427,
ble to the mafter, who is to report the car- ;; cirin. vo
go; and if he had {earched, as the officers a0 z_f:

did, he would have found the tea, and {0 " rran:
~might have prevented the forfeiture.

He faid, the authorities were wholly in
favour of thisopinion; the Chief Barons at
Nifi Prius had uniformly fo aled; Chief
Baron Montague in Fofter v. Philips in 1722
Chuef Baron Gilhert in Gatehoufe v. Aycock in
Trintty 1725 3 Chicf Barom Pengelly in Idle v.
Vanneck beforementioned, where the Barons
agreed with him on a motion for a new
trial ; and he obferved, that the ftat. 27. &
ftat. 38. Ed. 3. were cited upon that occafi-
on. He noticed the diftinction made by
Chuef Baron Reynolds, whether the goods were
a part of the cargo or not; which he re-
cognized, but thought it did not apply to the
cafe before him, for the quantity was not
fo {mall as to excufe the forfeiture of the

fhip (a).

Notwithftanding thefe judgments againft
the application of ftat. 38. E4. 3.¢. 8. to
the At of Navigation, and other aéts paf-
fed fince, it feems now to be the prevailing
opinion, that this ftatute is not repealed by
fubfequent aéls, however abfolute in their
prohibition, and that it ought to have its
influence in conftruing cafes of forfeiture.
But ftat. 27. Ed. 3. c. 19. is not confidered in
the fame light. Inftances frequently occur,
where forfeitures arife.from the conduét of

the

(a) Parker 227,
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the clerk; but to allow this as a plea,

y2. car. 11 1o Would open a door to a)l forts of fraud.

A. D. 17R3,
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The opinion of the cuftom-houfe on thefe
two laws may be inferred from the colle¢ti-
on they have printed of the laws of the
cuftoms, which they conceive to be in force;
they have inferted ftat. 38. Fd. 3. but ﬁat
27. Ed. 3. they have excluded.

This is all that I have been able to col-
lect, for illuftrating the rules laid down in
the A¢t of Navigation and of Frauds for the
conduct of the European trade. And hav-
ing now taken a view of the policy purfued,
for rendering the foreign trade of the whole
worle fubfervient to the increafe of our
fhipping and navigation, I fhall draw the
reader’s attention to another part of the
fubjeét; and prefent to him the inftances in
which this {pirit of prefcribing the mode of
carrying on foreign trade has been com-
pelled to yield, and the execution of our
navigation laws have been fufpended, left,
in the attempt to enforce them, our com-
merce might be extinguifhed, or greatly
¢ndangeted.

The laws of Navigation, like other laws,
have given way to meceflity; and have
been fufpended in time of war. During
the dread of continual danger from an
encmy at fea, it iswell if foreign trade can
be carried on at all ; it is no time to be cu-
rious as to the built of the thip thatisem-
ployed in it, how it is navigated, or whence
it comes. At fuch conjunétures it has
been ufual, more or lefs, to fufpend tél;e

Acts
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A&s of Navigation: the firft inftance of 4 =®7 -
this was in the Dutch war in the reign of ;7 ,; 1. o
Charles 1I. A.D. 1783

EUROPRAD
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It was then done, as was common in g o Navi-
thofe times, by the prerogative exercifed by gition dilpen-
the crown, of difpenfing with laws upon ur- warymre.
gent occafions. On the 6th of March 1664,
it was found neceflary to ifflue an order of
council for fufpending the Act of Naviga-
tion wholly, as far as regarded the import
and export of Norway, and the Baltic Sea,
and as far as regarded Germany, Flanders,
and France, provided the merchants and

. the owners of the fhips were natural-born
fubjects: it was further permitted to any
one of a nation in amity to import from
any parts, hemp, pitch, tar, mafls, falt-
petre and copper, and to pay duty only as
natural-born fubjets. Englith merchants
wwere permitted to employ foreign fthips in
the coafting and plantation trade, but they
were to comply with the reftrition of fhip-
ping in, and bringing their cargoes to,
England or Ireland.

This was letting loofe at once moft of the
reftrictions belonging to our navigation fy{-
tem, and throwing it among the reft of
Europe, to make the beft of it, during the
time we were unable to follow up the plan
we had propofed to ourfelves. In the war
of 1740, when we had a war with both
France and Spain, it was again neceflary
to relax from the firiétnefs of our navigation
laws ; but it was endeavoured to be done in
fuch a way as would facilitate the carrying-

on
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onof our trade, without wholly givitg up

N T . . . . A .
12, car. 11,70 the favourite object of Britith fhipping ; and

this was by permitting foreigners to become
owners of Britifh fhips, and to trade a-
Britifh fubjets.

The colour ftated in the preamble of the
ftatute made upon this occafion is, that the
felling Britith-built fhips to foreigners is a
beneicial branch of trade, and ought to be
encouraged; and that it is highly reafon-
able fhips fo fold to, or being the property
of foreigners, fhould enjoy the fame privi-
lege in thefe kingdoms, as if they were of
the built of the refpeétive countries from
whence they came. '

This was accordingly done by ftat. 17.
Ceo. 2. c. 36. which enacted, that the goods
enunierated and defcribed in the eighth fec-
tion, might be imported into Great-Britain,
Ircland, Guernfey, Jerfey, or the colonies
or territories in Afia, Africa, or America,
in fhipping built in Great-Britain, or Ire-
land, fo as the mafter and three-fourths of
the mariners at leaft were Britifh, or of the
country or place of which the goods were
the growth, production, or manufacture.
But goods fo imported in fhips the property
of foreigners, although Britifh-built, were
to pay alien and gther duties, the fame as
if the fhip was foreign-built (2). This re-
laxation of the A¢t of Navigation was to
continue only during the war. ' In the war
with France beginning in the year 17%6,

the

(a) Se&t. 1, 3.
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the like law was paffed, to continue during *+*7 ™
that war; and again in the year 1779 ()12 can.1r. 7o
during the continuance of the then fubfft- » » 1783

EUROPEAN

ing hoftilities with France. TRADE.

In the laft war, during the hoftilities be-
tween this country and the two crowns of
France and Spain, it was found expedient
to relax the Navigation Acts. ~ ° '

Accordingly, by ftat. 19. Gev. 3. c. 9.
permiffion was given to bring organzined
thrown filk of the growth or production of
Italy, from any port or place, in any thip,
notwithftanding ftat. 2. #ill. & Ma. ft. 1.
c. 9. This was not to extend to the filk of
Turkey, Perfia, the Eaft-Indies, or China.

It was cnated by ftat. 20. Gro. 3. c. 45.
that any perfon free of the Turkey Com-
pany might import into Great-Britain or
Treland, any goods or commodities which
had theretofore been ufually imported from
Turkey or Egypt, or from any place with-
in the dominions of the Grand Seignior
within the Levant Seas, in any thip built in
or belonging to Great-Britain or Ireland,
and navigated according to law; or in any
thip belonging to any kingdom or flate in
amity with his majefty, navigated by fo-
reign feamen, from any port or place what-
foever, upon the fame duties as if imported
in Britifh fhips directly from the place of
their growth, production, or manufacture.
But if the importation was in foreign-built
' thips,

(a) Stat. 29. Geo. 2. ¢ 34 fe&. 19. Rat. 19. Geo. 3. ¢, 28,
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fhips, the goods were to be fubject to alieny’
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Again, any goods or commodities which
had been ufually theretofore imported from
any port or place in Europe, within the
ftraits of Gibralter (except fuch as might
theretofore be imported only from fuch
ports or places as are within the dominions
of the Grand Seignior), might be imparted
by any perfon whatfoever into Great Bri-
tain or Ireland, from any port or place
whatfoever, in like manner, in any Britifh
or foreign fhip, with the like diftinétion;
only that drugs imported by any perfon not
free of the Turkey Company were to pay
the fame duties, as if imported not direct-
ly from the place of their growth and
production (4).

This act was to continue in force till 1
June 1781 ; but it was then re-enacted, to
continue during the hoftilities with France,
Spain, and Holland.

It was alfo found neceffary to provide for
other articles of import, by removing the
reftraints of the Act of Navigation. Thus,
by ftat. 21. Geo. 3. c. 19. flax or flax-feed
might be imported from any country or
place, in any fhip belonging to a ftate in
amity, and navigated with foreign feamen.
The fame of orchilla weed and cobalt, by
ftat. 21. Geo. 3. ¢. 62. and of wool, barilla,
jefuits-bark, and linen yarn, by ftat. 2r.
Geo. 3. c. 27. ; by which aé&, any goods or

commo-

{a) 8. 1. () Se&. 3.
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commodities of the growth, production, or P22~ '
manufacture, of the colonies or plantations ., .,. .. ro
belonging to Portugal,: might be imported .o 1763
in any fhip belonging to Portugal, from *7.5.
any port ‘r. place -in Portugal, or the

Weftern Ifles, commonly called Azores or

Madeira Iflands. Again, by ftat. 23. Geo.

3. c. 1. allforts of corn, grain, meal, and

flour of wheat, rice, and barley, might be
imported from any country or place, in fo-

reign thips belonging to any ftate in amity ;

and f{o of rice, paddy, Indian-corn, Indian-

meal, and maize, by ftat. 23. Geo. 3.

c.9.

In thefe temporary expedients we may
trace the progreflive increafe of Britifh
thipping. In the Dutch war of 1664, the
nation were obliged at once to abandon the
Baltic trade, and to admit foreign fhips into
the coafting and plantation trade. But in
the war of 1740 we made no other concef-
fion than that of admitting foreigners into
the ownerthip of Britifh-built fhips, and to
navigate with foreign feamen for carrying
the European commodities to this country,
and to the plantations. This wasalfo done
in the war of 1756, and in the laft war.
However, in the laft war, prefled as our
trade was on all fides, we were compelled
toyield a little further. Many articles of the
trade of Afia, Africa, and America, were
permitted to be brought from any place, in
any fhips belonging to a nation in amity.
But in neither of thefe wars, not even in
' ' the
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rarr 1 the laft, when we had the maritime pow-
T eanzo€rs of both worlds to cope with, Spain,
» ».1783. France, Holland, and America, did we al-

wrene” low foreign fhips to participate in the coaft-
ing or in the plantation trade.

CHAPTER
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CHAPTER 1V.

THE COASTING TRADE.

THE next objeét in the A¢t of Naviga-
tion is she Cogfting Trads. It enals, that no
perfon fhall load, or cdufe to be loaden and
carried, in any bottoms, fhips, or veflels,
whatfoever, whereof any ftranger born (un-
lefs fuch as fhall be denizens or naturalized)
be owner, part-owner, or mafter, and where-
of three fourths of the mariners at leaft
fhall not be Englith, any fith, viGtual, wares,
goods commodities, or things, of what kind
or nature foever, from one port or creek of
England, Ireland, Wales, the iflands of
Guernfey or Jerfey, or the town of Ber-
wick, to another port or creek of the fame,
or of any of them, under pain of forfeiting
the goods and thip ; one moiety to the king,
and the other moiety to the informer (a).

By this provifion, foreign properzy was ex-
cluded from the coafting trade. By ftat. 1.
Fac. 2. c. 18. it was meant to exclude from
this trade foreign-busls thips. Every foreign
built fhip or veflel bought, and brought in-

¢ to

(a) S:&. 6.

22¢

PART IL.
[, Vo )
§2.CAR. IL.TO

A.D. 1783,

COASTING

€3ADE.
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JARI to the kingdom of England, Wales, or the
1z, car. 11, 7o town of Berwick, to be employed in carry-
4.0 1785 ing goods and merchandize from port to
“siavs.  port, is to pay at the port of delivery for
every voyage, over and above all other
duties, five fhillings per ton; one moiety to
the cheft of Chatham, the other moeity to
the Trinity Company (2). A duty of twelve
pence per ton was to be paid by thofe fo-
reign fhips already employed in the coaft-

ing trade (4).

Thefe two provifions make the whole of

the law of Shipping and Navigation, as far
as regards the coafting trade.

(3) Se&. 1. (b) Set. 2.

CHAPTER
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CHAPTER V.

THE FISHERIES.

Certain Sorts of Fifh foreign-caught to pay double
Aliens’ duty—The Herring, North-Sea, and
Weftmony Fifheries encouraged—The Green-
land and Newfoundland Fifheries free of Duty
—Importation of Fifk foreign-caught in foreign
Ships prohibited—The Newfoundland Fifhery
——All Fifk bought of Foreigners prohibited

Allowances on falted Fifh Britifh caught

and cured—Bounties in the Greenland Fifhery

—Bounties in the Newfoundland Fifhery—

And in that of the Gulf of St. Laurence and

Labrador. Bounties 1in the Southern Whale

Fifhery The Society of the Free Britifk

Fifhery inftituted.

THE laft means of employment for *A%87T '
fthipping provided for by the Act of Navi- m.,
gation, are the Fifheries. With refpect to 4.0 1183
thefe it was ordained, that any fort of ling, h
ftock-fith, pilchards, or any other kind of
dried or falted fith, ufually fithed for and
caught by the people of England, Ireland,
Wales, or the town of Berwick, or any fort
of cod-fith or herring, or any oil or blubber

made
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AT made of any kind of fith whatfoever, or any
12 cax. 11 wo Whale-fins or whale-bones which fhall be
-0 1783 imported into England, Ireland, Wales,
Cerui:ks:t. or the town of Berwick, not having been
of Fit, &. caught in veflels truly and properly belong-
fﬂ'f,’fy";,f,’u'ﬁ:‘ ing thereunto, as proprietors and right own-
Aliens® Buty. ers thereof; and the faid fith cured, faved,
and dried, and the oil and blubber (and
fuch blubber to be accounted and pay as
oil) not made by the people thereof, im-
ported into England, Ireland, or Wales, or
the town of Berwick, fhall pay double

aliens’ duty (a).

The firft provifion after that in the A&
of Navigation for favouring the fifheries,
was by a claufe (§) in ftat. 13. & 14. Car. 2.
c. 11. where a duty, fince called the Mediter-
raneart dnty, being impofed on under-fized
thips trading into the Mediterranean, an
exception was made in favour of fhips, one
moiety of whofe full lading was fifh only;
and in fuch cafe, the fith exported, and any
goods and merchandize imported in the
fame fhip for that voyage, were not to be
fubject to any other duty of tonnage or
poundage for them' than ‘were theretofore
accuftomed (). And by ftat. 9. Geo. 2.
c¢. 33. that moiety muft confit of fith taken
and cured by his majefty’s fubjeéts only (d).

The Herring,  Two years after another provifion was

North Ses s .
and Wettmony Made, for the purpofe principally of encous

Fieries ca~ " raging the herring, and Norsh Ses; Hfland and
couraged. ging ’ Wqﬂm‘my

(a) Se. g, (5) Sett. 36, fe) %A 36
(4) Se&. 3. o
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Wefimony fifheries. Tt was enacted, by flat. ranz u
15. Car. 2.c. 7. that no frefh herrings, """~/
fireth-cod, or haddock, coal-fith, or gull- " 5755,
fith, fhould be imported into England, roneses
Wales, or Berwick, but in Englifh-built

thips or veflels, or thofe bona fide belonging

to England, Wales, or Berwick, and hav-

ing a certificate as required by that act, and

whereof the mafter and three-fourths at

leaft of the mariners are Englith; and

which had been fithed, caught, and taken,

in fuch fhips and fo navigated, and not

bought or had of any ftrangers born, or out

of any ftrangers bottoms, tnder pain of
forfeiting the fith and the veflel (4). By

the fame aét a duty was laid on falted or

dried fifth, imported, and fithed or caught,

in any other fhip or veflel than of the built,

or belonging to, England, Wales, or Ber-

wick, having a certificate, and navigated

as before-mentioned (4). ' )

By ftat. 18. Car. 2. c. 2. no ling, her-
ring, cod, or pilchard, frefh or falted, dri-
ed or bloated, or any falmon, eels, or con-
gers, taken by foreigners, aliens to this
kingdom, was _to be imported or expofed to
fale in this kingdom, under pain of forfei-
ture (). This was a temporary aét, but
was made perpetual by ftat. 32. Car. 2. c.
2. feét. 2. by which act it was provided,
that the importation of ftock-fith and live-
eels thould not be thereby prevented, but
they might be imported by anybody (d).

Q. Again,

(a2} Se& 16. (8) Sc&. 17. (c) 5. 2, -
(d) Sead. 7. :
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Again, by ftat. 25. Car. 2. ¢. 6. aliens

12 car.mro 1€ to pay for fith caught by Englithmen
& r 1783~ and exported in Englith fhipping, whereof

FISHER]L:.

Newfoundland
and Greenland
¥itheries free
of Duty.

the mafter and three-fourths of the mariners
are Englifh, no greater fubfidies and cuf-
toms than natives (¢). This allo was a
temporary act.

By ftat. 25. Car. 2. c. 7. encouragement
was given to the Greenland and Newfound-
land fitheries, by permitting all perfons,
whether natives or foreigners, to import
train-oil or blubber of Greenland and the
parts adjacent, of Newfoundland, or any
other of his majefty’s colonies, made of fifh,
or other creatures living in the fea, and
whale-fins caught and imported in thips
truly and properly belonging to England,
Wales, or Berwick, without paying any
cuftom or other duty. Duties were laid
upon thofe articles, if taken and imported
in fhipping of the colonies; a lower duty
if taken by fhipping of the colonies, and
imported in fhipping of England, Wales,
or Berwick : and a very high one, amount-
ing to a prohibition, if they were of foreign
fithing. And becaufe it was neceflary to
cncourage harpooners, it was permitted, for
a limited time, to navigate with one moiety
harpooners, and to have one moiety only of
the reft of the mariners Englith, and to en-
joy the fame privilege as if they were three-
fourths Englifh, provided the captain was
Englith (§). Such fhips were always to
victual in England, Wales, or Berwick,
which was to be attefted by the collector l?f

the

{a) Sett. 3. (5) Sec. 1.
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the port, and they were to proceed directly 227 't

on their voyage (a). 12. CAR. 1L TO
: A. Dy 1783,
FISHERIES.

In a fubfequent ad, the prohibitions . -
were not confined by a fpecial enumera- iy, forcigo-
tion as before, but extended to 4/l fith.— ::,‘"znhg;{l‘p‘:'
Thus by ftat. 10. & 11. #ill. 3. c. 24. no prohibited.
fith (except ftock-fith and live eels) taken or
caught by any foreigners, aliens to this
kingdom (except proteftant ftrangers inha-
biting within this kingdom) is to be impor-
ted in any foreign fhip, veflel, or bottom,
not being wholly Englith property, and
expofed to fale in this kingdom, under
pain of forfeiting the fith and fhip ().

This was not to prohibit the importa-
tion of anchovies, fturgeon, botargo, or
cavear (¢).

The fithery at Newfoundland came under wewfeungiang
confideration of parliament in the fame fef- Fithery.
fions, when an act was pafled (d), contain-
ing a variety of regulations for fecuring the
advantages to be derived from this diftant
fithery. For this purpofe it was declared,
that all his majefty’s fubjects refiding within
the realm of England, or the dominions
threunto belonging, fhould have the free
trade and fithery to and from Newfoundland,
and take bait and fith there and in the feas
and iflands adjacent; which was defigned
for removing the obftacles that might be
thought to lie in the way of a free fithery,
from various charters heretofore granted of
thatifland, aswell as of other parts of Ame-
rica ; and that noalien, not refiding within

Q2 "~ England,

{a) S&. 2. (8) Ser. 13. , (c) Se&t. 14.
(d) Ch. 25.



228

rART 11

HISTORY OF THE LAW OF

England, Walcs, or Berwick, fhould take

12 canan o NY bait, or ufe any fort of trade or fithing

A.D. 178
TISHELRIES,

Tith Lought of
Foizipuers
protibited.

there (4). Becaufe doubts had arifen, whe-
ther whale-fins, oil, and blubber, taken by
thips belonging to the Company of Mer-
chants of London trading to Greenland
were not fubject to an additional duty of
12d. impofed by ftat. 8. & 9. 24l 3. c.
24. and ftat. 9. & r1o0. J7ull. 3. c. 23. (al-
though all manner of fith Englifh-taken were
excepted) it was declared by this a&, that
all fuch whale-fins, oil, and blubber, and
alfo all whale-fins, oil, and blubber, of
Englifh fithing, takcn in the feas of New-
foundland, or any of the feas belonging to
his majefty’s plantations or colonies, and
imported by the king’s fubjects in Englifh
thipping, fhould be free of thofe duties, as
all fith of Englith taken ().

The protection of the Englifh fitheries
came again before parliament ; when, up-
on conlideration of ftat. 15.Car. 2. ¢. 7. and
ftat. 18. Car. 2. c. 2. beforementioned, and
the evafions thofe provifions fuffered by the
fraudulent practice of perfons who traded
in Englifh fmacks buying, when out at fea,
great quantities of fifh caught by foreigners,
and then bringing it innto our ports (a prac-
tice which had been complained of and pro-
vided againft in former times (¢); it was
enacted by ftat. 1. Geo. 1. ft. 2. c. 18. that
no herring, cod, pilchards, falmon, or ling,
frefh or falted, dried or bloated, nor an%
gril, mackrel, whiting, haddock, fpratls,

coal-

faj Se™ 1 (6) Set. 17. (c) Vid. aot. 28, 29.
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ccal-fith, gul-fith, congers, nor,any fort of ®arr
flat fith, nor any fort of frefh fith whatfoe- 1, c.x v 7o

ver, thall be imported or-expofed to fale in
that part of this kingdom called England,
which {hall be taken by, bought of, or re-
ceived from, any foreigner, or out of any
ftrangers bottoms, except proteftant ftran-
gers, inhabiting within this kingdom ; nor
fhall any perfon give or exchange any
goods or things for fifh {o taken. A penal-
ty of 20l. or twelve months imprifonment,
is 1aid on the mafter of the fmack or veflel
importing fith contrary to this act (a);
which by ftat 9. Geo. 2. c. 33. is made 100l
on every perfon offending againft the a&,
and 50l. on the maiter of the veflel. The
penalties of ftat. 1. Gro. 1. are not to ex-
tend to eels, ftock-fith, anchovies, fturgeon,
botargo, or caveare (5).

The effe¢t of ftat. 10. & 11. 770l 3. c. 24.
having made lobfters and turbot very dear,
permiflion was given as well to foreigners
as to Britifh to import lobfters or turbots,
whether of foreign or Britith catching, in
the fame manner as before that ftatute (c).

The fitheries had now become objects of
great national concern; and after various
experiments for their encouragement, at one
time by prohibiting foreign-caught fifh, at
another by allowing an importation free of
duty to fifh Britifh-caught ; the parliament,
in making regulations for the revenue on
falt, had, at different times, made certain
allowances on the export of falted fifh,

which

fa) Se& 1, 2. (%) Sc&. 3. (c) Se&. 10.

A.p. 1783,

FISHERIT .
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rart U which operated in the nature of a bount

m,, on the fitheries (¢). The principal of thef)c;
an 1795 isftat. 5. Geo. 1. c. 18. by which allowances
~ " were to be paid by the collettor of the falt
Allowances on dlities on the exportation from Great Bri-
prqr  tain of the following forts of fifh Britifh-
aud cured, . taken, wiz. on pilchards or fhads, feven
thillings per cafk; cod-fith, ling, or hake
(except dried cod-fith, ling, or hake, com-
monly called haberdine), of a certain fize,
five fhillings per hundred ; wet cod-fith, ling,
or hake, two fhillings per barrel; dried cod-
fith, ling, or hake, commonly called haber-
dine, three fhillings per cwt.; falmon, four
fhillings and fixpence per barrel; white
herrings, two fhillings and eightpence per
barrel; full red herrings, one fhilling and
ninepence per barrel; clean fhotten red
herrings, one fhilling per barrel; dried red

fprats, pne fhilling per laft (5).

Pounties inche L he firft experiment made by bounties
fienland - was this on the exportation of Britifth-caught
r fith ; the next was to encourage the fitting
out in order to catch; and it was begun in

the whale-fithery. The allowing of whale-

fins, oil, and blubber, to be imported duty

free (c), not being found fufficient for' re-

gaining this béneficial trade, which was

judged by the parliament to be in danger

of being intirely loft, and of going into the

hands of foreigners who ufed to bring great
quantities of oil to this kingdom, it was

thought advifeable to try what could be

done

(a) Stat. 10. & 11. Hill. 3. c. 43 [ 14. to 20.
(b) S-a. 6.
(c) Vid. Rat. 12, Geo. 1. ¢ 26. acd Rat. 5 Geo, 2. ¢ 28.
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done by giving a bounty on the return of rarTim
thips from that fifhery. Aeccordingly by m

ftat, 6. Geo. 2. c. 33. a bounty of twenty
fhillings per ton was given on all Britifh
thips of two hundred tons and upwards,
proceeding from Great Britain on the whale
fithery to the Greendand Seas, or Davis's
Straits and the adjacent feas, manned and
navigated according to law. Such fhips
were to have proper equipments of men,
harpooners, boats, and other requifites for
the fithery, and were to do their utmoft en-
deavours to take whales, or other creatures
living in the fea (and on no other defign),
and to import the whale-fins, oil and blub-
ber thereof, into Great-Britain. Various
regulations were devifed - relative to the fit-
ting out, and the return of fuch fhips, for
fecuring the object of the act. This act
was to continue as long as ftat. 12. Geo. 1.
c. 26. and ftat. 5. Geo. 2. c¢. 28. on which
thefe articles depended for being duty-free.
By ftat. 22. Geo. 2. c. 45. f. 3. an additi-
onal bounty of twenty fhillings was given
for a limited time; and various other regu-
lations were made for promoting the fifhery;
which bounties and regulations were con-
tinued by ftat. 28. Geo. 2. ¢. 20. to the
25th of December 1764. By the fame aét
no bounty was to be paid for more than
four hundred tons in one thip, and it was
allowed to fhips under two hundred tons.

In ftat. 11. Geo. 3. c. 38. the whale-fithery
was again taken up ; the fame bounties and
the fame indemnities in point of duty were
given; and at the fame time a detail of re-

gulations

A.D. 1783
EISHERIES.
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cured in Chalenr Bay, or any other part of
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gulations was devifed for carrying the de.

12 cannr 7o 310 Of the act into execution. This act
A Do 1783,

was to continue for fifteen years : it corref-
ponded with the former policy; only the
bounties of forty fhillings were to expire at
the end of five years, when they were to
continue at thirty fhilings for five years,
and for the laft five years they were to be
only twenty fhillings (2); and the benefits
of this at were e:tended to thips fitting out
from the American colonies, under fimilar
regulations to b obferved at the time of
their fitting out (¢;. This act continued in
force till the 25th ¢i Dzcember 1786.

The fame aét held out, for the fpace of
fifteen years, an encouragement to the’
fithery in the Gulf and River of St. Lawrence,
and in the feas on the coafts of the Ameri-
can colonies, by allowing the importation
in fhips belonging to his majefty’s fubjects
of whale-fins taken from whales of thofe
fitheries, free of all cuftom or fubfidy ex-
cept that granted by ftat. 25. Car. 2.¢c. 7. ().

An exception, that had been made from
the prohibition againft foreign falt by flat.
2. & 3. Aun. c. 14. In favour of cod-fifh,
ling, or hake, caught and cured at New-
foundland or Iéeland, was followed by ftat.
13. Geo. 3. c. 2. which allows, fubject to
flat. 10. & 11. Will. 3. ¢. 25. and under
certain reftri¢tions, the importation in Bri-
tith-buiit fhips of the fame fith caught and

the

(a) Se&x. 3. o (6) Se& 1g (c) S.& 17,
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the Galf of St. Latwrence, or on the coaft of
Labrador.

It was now intended to give the like en-
couragement by bounties to thefe fitheries,
as had been before given to thofe of Green-
land and Davis’s Straits. This was begun
by ftat. 15. Ged. 3. ¢. 31. which gives boun-
ties for eleven years to thips employed in

233
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A. . 1783,
TISHERIES.

the Britith filhery on the banks of New-; . .
foundland, being Britifh-built, and owned Newfoundiaad

by the king’s fubjeis refiding in Great-Bri-
tain or Ireland, or Guernfey, Jerfey, or
Man, of fifty tons burthen or upwards, na-
vigated with not lefs than fifteen men,
three-fourths of whom befides the mafter
were the king’s fubjects. They were to
clear out from Great-Britain; to catch not
lefs than ten thoufand fith on the Banks,
and land them on the fouthern or eaftern
fide of Newfoundland, before the 15th of
July ; then make another trip to the Banks,
and return in like manner to the ‘ifland
with the fame cargo: the firft twenty-five
of fuch fhips were to have forty pounds
each, the next hundred fhips twenty pounds
each, and the next hundred fhips ten
pounds each (a).

Fithery;

The fame alt gave the following boun- and tha of the

ties for the fame term of eleven years, for

. Gulph of St.
L.awrence and

five fhips employed in the whale-fithery in Labrader.

the Gulf of St, Lawrence, on the coaft of
Labrador, or Newfoundland, or in any
feas to the fouthward of the Greenland Seas

and

(a) Segt. «.
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and Davis’s Straits. Every fuch fhip was

y2. car.in. 7o t0 be Britith-built, owned by the king’s fub-

A. D 1783,
FISHERIES,

jects refiding in, and navigated by three-
fourths of the king's fubjets of, Great-
Btitain, Ireland, Guernfey, Jerfey, or Man;
was to clear out from one of thofe places;
and was to take and kill one whale at leaft
in the fithery above defcribed, and return
in the fame year to fome port in England
with the oil of the whale or whales fo taken:
the thip which fhould arrive with the great-
elt quantity of oil in the fame year, wasto
have five hundred pounds; with the next
greateft quantity, four hundred pounds;
Wlth the next, three hundred pounds ; the
next, two hundred pounds; and the next,
one hundred pounds ().

Again, the importation duty-free of train-
oil, and blubber, and whale-fins in Englith
thips, by ftat. 25. Car. 2. c. 7. which had
been by a fubfequent act extended to Britifh
thips, was now extended to fhips belonging
to Great-Britain or Ireland, or Guernfey,
Jerfey, or Man &;.

The aét did not ftop here; but went on
to extend to Ireland the advantages of ftat.
11. Ges. 3. c. 38. fothat any fhip might pro-
ceced from Ireland on the whale-fifhery to
the Greenland Seas, and Davrs’s Straits and
the adjacent feas, being Britith-built, and
owned by the king’s fubjects of Ireland, and
the mafter and three-fourths of the mariners
being the king’s fubjetts of Ireland ](c)

“Thete

{a) Sc&. 3. (1) 5. 9. (c) Sedt, 21, 22, 23
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Thefe Irifh thips were put under the fame F4r7 M

regulations as fhips going from Great-Bri- ;. can.in. 7o

taln :l DIELZS3
The whale-fifhery aimed at in this ftatute

to be carried on fouthward of the Green-

land Seas and Davis’s Straits, was the firflt

glimpfe of what has fince been called zhe Bounties in th

Southern Whale Fifhery, and which in the fol- souhern Fhe

lowing feflion of parliament appeared tq Whle Fifkery,

the Legiflature in a more diftinét view.

For in ftat. 16. Geo. 3. c. 47. we are told

that a valuable whale-fifhery had been lately dif-

covered in the feas to the fouthward of the lati-

tude of 44 degrees North. But it being found

neceffary that fhips going to that fithery,

fhould fit out at a different feafon of the

year than that mentioned in ftat. 15. Geo.

3. ¢. 31. the fame bounties were allowed

to five fhips which were to fail between the

firft day of Auguft and the firft day of No-

vember in every year, and having takenat

leaft one whale, were to return to England

with the oil thereof before the firft day of

Auguft following ; and fuch oil might be

landed without payment of any duty.

A doubt having arifen, whether whales
taken in 64 degrees and a half northern la-
titude were within the meaning of ftat. 15.
Geo. 3. c. 31. and to be deemed as taken
and killed in a fea to the fouthward of the
Greenland Seas and Davis’s Straits; it was
declared by ftat. 20. Geo. 3. c. 60. that
the Greenland Seas and Davis’s Straits thould
be deemed to extend to the latitude 59 de-
grees 30 minutes north, and no further é

an
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and the bounties given by that act werg not

Vi can :,\[0 to apply to whales taken and killed in any

A. D733,

BISEERIES.

fea to the fouthward of the Greenland Seas

or Dauvis's Straits exceeding 44 degrees of

morth latitude; which made a divifion of
the whale-filhery into three defcriptions;

namely, that of Greenland including Davis’s

Straits, the Southern, and the one lying be-
tween thofe two. By the fame act an al-’
lowance was made for the times of fitting

out, in confideration of the hoftilities then

fubfifting (a).

In the mean time the Greenland fithery
called for the Aid of the Legiflature. It was
found, that fince the bounty granted by ftat.
11. Geo. 3. ¢. 38. had been reduced by the
lapfe of the firft five years from forty fhil-
Yings per ton, the number of veflels employ-
ed in that fithery had been much-diminifh-
ed; to prevent therefore this filhery entire-
ly falling, a bounty of twenty fhillings per
ton was added for five years by fiat. 22. Geo.
3.c. 19. to the twenty fhillings per ton then
due by the former a¢t. Becaufe by ftat 15.
Geo. 3. c. 31. and ftat. 16. Geo. 3. c. 47. the
thips to be entitled to the bounty muft be
the whole property of perfons refiding in
that part of the king’s dominions from
whence they cleared out, which prevented
any co-partnerfhip between perfons refiding
in Great-Britain and Ireland, it'-was declar-
ed hy ftat. 18. Ges. 3. c. 55. f. 8. that the
property might belong to thofe refiding in

Great-Britain or Ireland.
' While

(a) Set. -,



SHIPPING AND NAVIGATION.

While fo many experiments were making *
to promote and extend the Britifh whale-,;
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fithery, the one which was carried on upon &-©.178s.

our own coaft, was not neglected by the
Legiflature. This, from its vicinity, and
the fupply it furnithed towards the food as
well as employ of the induftrious poor,
might, perhaps, be confidered as deferving
a more patticular attention.

To give ftability and vigour to this fpe-

FISKRERIIN.

The Society of
the Free Bri~

cies of fithery, his majefty was authorifed by it Fimery in-

ftat. 23. Geo. 2. c. 24. intituled, An A& for the ™
Fncouragement of the Britifh W hite Herring Fifh-
ery, to incorporate certain perfons under the
ftyle of The Society of the Free Britifh Fifhery, to
continue for twenty-one years from the date
of the charter. To co-operate with the ex-
ertions of the fociety, a bounty of thirty
fhillings per ton was granted for fourteen
years to all perfons, whether members of
that Society or others, being owners of deck-
ed veflels frcm twenty to eighty tons, built
and fitted out for and employed in thofe
fitheries, which had proceeded from fome
port of Great-Britain manned and navigat-
ed according to l:w. The Society fo in-
corporated were impowered to raife a capi-
tal of 500,000l. ; and asan encouragement
to become a {ubfcriber to {uch {tock, an al-
lowance of three per cenz, wasto be paid by
Government for fourteen years for all the
money aétually employad in the fithery (a).-
To encourage ftill more fuch fubferitpions,
perfons fubfcribing 1o,000l. might carry clm
the

tuted,
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the fithery under their own management

12 car. 1. 1o DY the ftyle of the fifhing chamber of fuch city

A. D. 1783
EISHERIES.

or town where they chofe to eftablifh them-
felves, and fhould be intitled to the allow-
ance of three per cent. (a).

Some amendments were made in this
ftatute by ftat. 28. Geo. 2. c¢. 14. by which,
among other things, the bounty and allow-
ance were continued three years beyond the
original term of fourteen years (4). The
bounty of thirty fhillings per ton being judg-
ed infufhcient, it was difcontinued by ftat.
30. Geo. 2. c¢. 30. and in lieu thereof was
granted another of fifty fhillings per ton for
the fame term of years.

Thefe aéts being {uffered to expire, the
parliament interpofed again in favour of
this fithery. By ftat. 11. Geo. 3. ¢. 31. a
bounty of thirty fhillings per ton was again
granted for the fpace of feven years to the
owners of decked veffels from twenty to
eighty tons burthen, fitted out and employ-
ed in the Britifh White Herring Fifheries ;
which bounty was further continued by
ftat. 19. Geo. 3. c. 26. for feven years more.

We muft place among the regulations
concerning the ffheries, the prohibition
that was laid on the inhabitants of a great
part of the American colonies from coming
to the fitheries in thofe feas. By ftat. 13.
Geo. 3. c. 10. if any veflel being the pro-
perty of the fubjeéts of Great-Britain, not

belonging

(a) Sc&. 8. (8) Se&x. 4
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)

belonging to and fitted out from Great-Bri- P2 %7 "
tain or Ireland, or the iflands of Guernfey, ,,. cax. 1.0
Jerfey, Sark, Alderney, or Man, fhould A D 1763
be found carrying on any fithery on the )
Banks of Newfoundland, the coaft of La-

brador, or within the River or Gulf of St.
Lawrence, or upon the coaft of Cape Bre-

ton or Nova Scotia, or any other part of

the coaft of North America, or having on

boar dmaterials for carrying on fuch fithery,

the veffel with her tackle and fith in her

fhould be forfeited, unlefs the mafter could

produce a certificate from the governor of
Quebec, Newfoundland, Saint John, Nova

Scotia, New York, New Jerfey, Pennfyl-

vania, Maryland, Virginia, North or South
Carolina, Georgia, Eaft or Weft Florida,
Bahamas, or Bermudas, fhewing that fuch

veflel had fitted out from one of thofe colo-

nies in order to proceed on that fithery ().

An exception was made in favour of thofe

who had cleared out before a certain day

for the whale-fithery only. A fpecial ex-

ception was made in favour of the people

of the ifland of Nantucket employed in the
whale-fithery only; and in favour of the

people of Marfh-ficld and Scituate, in the pro-

vince of Maflachufett’s Bay, employed in

the mackerel, fhad, and alewife fitheries

only (5).

(a) Se&. 7. (5) Se&. 9, 10, 11

CHAPTER
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CHAPTER VL

OF BRITLSH SHIPS.

How Englifh-built Shipping to be underflood—
Foreign Ships, Englifh-owned, to be regiftered
—Englifh Ships to be Englifh-butlt—The
Plantation Regifter Ait, Star. 7. & 8. Will.
3. ¢. 22.~Of Regifters loft or miflaid—i¥ hen
foreign Seamen employed—Ships made free by
Letters Patent—By Private Afts—By the
Commiffioners of the Cuftoms—Qf Prize Ships
—Of Mafter and Mariners naturalized.

AL HAVING confidered the various branches

s2. carit. o of trade and employment for fhipping,
A.D. 1783, . . . . - .

saese Which are noticed in the At of Navigation,

surs. and are thereby fubjeéted to certain rules

and regulations in order to promote the in-

creafe of Britith fthipping and navigation,

we come to the remaining part of this fa-

mous ftatute which relates to the fhip itfelf,

and the qualifications that conftitute a Bri-

tith thip. But before we enter upon this,

it will be proper to look back, and bring to-

gether into one view the various qualifica-

tions of thipping that are required by this

act for different employments.
In
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In the plantation trade it requires thipping #arT .
to belong to the people of England, Ireland, .. . 7,
Wales, or Berwick, or to be of the built of and . r.178s.
belonging to the plantations; fo that ifthe *7.%
thip were owned by perfons in the mother-
country, it was not material where it was
built ; but if it was owned by fome perfon
in the plantations, it muft alfo have been
built there.

As to the trade with Afia, Africa, and
America, not being plantations of this coun-
try, the fhip might be owned by any one in
England, Ireland, Wales, or Berwick, or
in the plantations, but nothing is faid of
the built. In the fourth fe&tion the a&
fpeaks of goods of foreign growth, which it
{uppofes, are to be brought in Englifh-built
Slpping, or other fhipping belonging to fome
of the aforefaid places (viz. England, Ire-
land, Wales, Berwick, and the plantati-
ons) ; but the a¢t had before faid nothing
of goods that are to be brought in Eng-
lifp-built thipping, no built being fpoken of
but the built of the plantations, and that for
the plantation-trade. For the trade of Afia,
Africa, and America, nothing 1s faid of
the built, but merely of the ownerfhip.

In the European trade the importation
of goods the growth, production, or manu-
facture of Ruffia, and of the other goods (ex-
cept currants) enumerated in the eighth
claufe, isto be in fhips. owned in England,
Ireland, Wales, or Berwick ; but currants
and goods the growth, production, or ma-
nufacture of Turkey, are to be brought in

R - Engliib-
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Englith-built thipping, and nothing is faid
of the owner-thip. In the coafting trade
no firanger is to be owner or part-owner of
a fhip, but nothing is faid of the built. In
the fithery, the fhip muft be owned in Eng-
land, Ireland Wales, or Berwick: In all
thefe trades the circumitance of the mafter
and three-fourths of thé mariners being
Englifh, is invariably required ; but in the
fithery nothing is faid of the mafter and
mariners.

It appears, therefore, that in three in-
ftances only did the ftatute require that the
thip fhould be of any particular built;
namely, for the plantation-trade it muft
be plantation-built, if the owner lived in
the plantations ; and for bringing currants
and Turkey commodities it muft be Eng-
lith-built. In al other inftances, whether
in the plantation-trade, the trade with
Afia, Africa, or America, the European-
trade, coafting-trade, or the fifheries, it
was fufficient if the fthip belonged to perfons
in England, Ireland, Wales, or Berwick,
as owners. When we confider that the
plantation-trade might be carried on by
thips owned in England, Ireland, Wales and
Berwick ; and that currants and Turkey
commoditics might be brought by foreign
built fhips of that country, there exifted no
fort of trade where the law required abfo-
lutely the employment of Eugli/h-butlt thip.
ping. But there were feveral inftances in
which the law required thipping to be owned
in England, Ireland, Wales, or Berwick;

and in all, except the fithery, a fhip fo
owned
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owned was to be navigated by a mafterand 7227 [,
three-fourths of the mariners Englifh. 12, CAR. 11 TO

A.p.1783.
BRITISH

From all this it is clear, that the object  suies.

the parliament immediately propofed to it-
felf was, to iucreafe the number of feamen, and
.eucourage the PURCHASING of fhips by mer-
chants. The building of thips in England
was rather looked to as a confequence to
follow from the operation of thefe and
other caufes.

I fhall new ftate the regulations made by How Faglifh-
this act on the built, ownerfhip, and naviga- buils Shipping
tion of Englith, or, asthey are now termed, food.
Britith thips. The firflt of thefe is, to ex-
plain the fenfe in which Englifh-built fipping
is to be underftood. Itis to be underftood,

‘fays the aé&t, of thipping built in England,
Treland, Wales, the iflands of Guernfey or
Jerfey, or the town of Berwick-upon-
Tweed, or in any the lands, illands, domi-
nions, or territories to his majefty in Afia,
Africa, or America, belenging, or in his
pofleflion : and where Englith-buile fhip-
ping is mentioned in the Book of Rates as
intitling goods to any eafe, abatement, or
privilege, in point of duties, it is always
to be underftood with the provifo that the
mafter and three-fourths of the mariners at
leaft are Englith; and wherever it is re-
quired that the mafter and three-fourths of
the mariners thould be Englifh, they are to
be fuch during the whole voyage, unlefs in
cafe of ficknefs, death, or being taken pri-
foners in the voyage; which faéts are to be

R2 proved
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proved on the oath of the mafter or other
chief officer of the thip (a).

In order to prevent foreign fhips pafling
for Englifh, which was termed the colour-
ing of foreign fhips, it was ordained, that
no foreign-built thip or veflel thould pafs
as a fhip belonging to England, Ireland,
Wales, or the town of Berwick, and have
the privileges thereof, until the perfon
claiming the property thereof made ap-
pear to the chief officer of the cuftoms in
the port next to the place of his abode,
that he was not an alien; and fhould take
an oath before fuch chief officer that fuch
thip was bona fide, and without fraud, bought
by him for a valuable confideration, ex-
prefling the fum, as alfo the time, place,
and perfons from whom it was bought, and
who were his part-owners, if any (which
part-owners were to take the famc oath be-
fore the chief officer of the cuftoms of the
port next to their abode), and that no fo-
reigner directly or indirectly had any part,
intereft, or fhare therein; upon which
oath the officer of the cuftoms was to give
a certificate under his hand and feal, where-
by the fhip might pafs as belonging to that
port. The officer was to keep a regifter of
tuch certificates, and to return a duplicate
thercof to the chief officer of the cuftoms
at London for thofe in England, Wales,
and Berwick, and at Dublin for fuch as
fhould be in Ireland; together with the
name of the perfon from whom the fhip

was

(a) Sc&. 7.
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was bought, the fum paid for her, and the ®ar-r -
names of the part-owners, if any (a). i1 CARAL TO
A.D.1783.

~ Any officer allowing the privilege of 2 “oips.
fhip belonging to England, Ireland, Wales,

or Berwick; until fuch certificate was pro-

duced, or fuch proof on oath made; or

who fhould allow fuch privilege to fuch

fhip coming into port and making entry

until examination whether the mafter and
three-fourths of the mariners were Englith;

or who thould allow fuch privilege to a fo-
reign-built thip bringing in commodities

the growth of the country where it was

built, without examination and proof whe-

ther it was a fhip of the burlt of that coun-

try, and that the mafter and three-fourths

of the mariners were of that country; or

if any governor fhould allow a foreign-

built fhip to load or unload before fuch
certificate produced, and examination made

whether the mafter and three-fourths of the
mariners were Englifh; fuch officer or go-

vernor fhould, for the firft offence, be put

out of his place (9).

By this act a duty of five thillings per ton
was laid on all thips belonging to the fub-
jects of France that loaded or unloaded
goods, or took in, or fet on fhore, paflen-
gers here, to be paid as long as a duty of
fifty fous was continued on the fhipping of
England lading in France (¢); which duty
ceafed by the treaty of Utrecht.

It

(a) Sett. to. f5) Se&. 1. - f(c) Se&. 17,
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It has been feen, that the A¢t of Navi-

12 car. 11, 7o §ation was confined, except in two inftances,
4. 01783 to encouraging property In {hlppmg, and

BRITIvH

SHIPS,
Eng!'fh Ships
to be Englifh-
built,

not the built of them, in this country, and
the other parts of the Englith dominions.
But in "the next year the parliament went
a ftep further, and took away the privilege
of Englifh fhips from all thofe that were
not Englifh-built as well as Englith-owned.
By ftat. 13. & 14. Car. 2. c. 11. fe&. 6. the
collectors and other officers of the cuftoms,
in all the ports of England, were called
upon to give an account te the collector
and furveyor in the port of London of all
foreign-huilt fhipsin their ports, ownedand
belonging to the people of England, and
of their built and burden, for which certi-
ficates had been made by virtue of the A&
of Navigation. The collector and furvey-
or were to make a lift of all fuch fhips,
attefted under their hands, and tranfmit it
to the court of exchequer before 1ft De-
cember 1662. This lift became a record of
great ufe to enable them to carry into exe-
cution the provifion that followed ;

Which was, that no foreign-built fhip,
namely, no fhip not built in fome of his
majefty’s dominions in Afia, Africa, or
America, or which fhould not have been
bought before 1 October 1662, and ex-
prefsly named in the beforementioned lift,
thould enjoy the privilege of a fhip belong-
ing to England or Ireland, although owned
or manned by Englifh, except fuch thips
only as were taken at fea by letters of mar-
que or reprifal, and condemned in the

court
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court of admiralty as lawful prize: but all *2® Ly
fuch foreign-built fhips were to be deemed , ¢,z 1. 70
aliens’ fhips, and be liable to duties as 4 01782

fuch.

It was further declared, in explanation
of the A& of Navigation, that wherever,
by that a&, it was required that the mafter
and three-fourths of the mariners fhould
be Englifh, the meaning was, they fhould
be the king’s fubjeéts of England, Ireland,
or the plantations; and the number was to
be accounted according to what they had
been during the whole voyage ().

In the fame aét encouragement to build-
ing large thips was held out. Firft, If mer-
chandize was exported from any port of
this kingdom, in a fhip capable of two
hundred tons upon an ordinary full fea, to
any port or place of the Mediterranean be-
yond the port of Malaga, or goods were
imported from thofe ports or places in any
thip or veflel not having two decks, and
carrying lefs than fixteen pieces of ord-
nance mounted, with two men for each
gun, and other ammunition proportionable,
there was to be paid one per cent. over and
above the duties of tonnage and poundage
otherwife payable (4). But fith, as has been
befare noticed, might be exported fram any
of the king’s deminionsinto any fuch ports
of the Mediterranean, in any Englifh thip
or veflel whatfoever, provided one moiety

of her full lading be fith only; andin fuch
cafe

{a) Sedt. 6. (3) Se&t. 35.

BRITIWH
SHIR-,
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vart it cafe wares or merchandize might be im-
e,

can. 1o ported in the fame fhip for that voyage,

-0 1743 without paying other duties of tonnage and

LRITISH
S I

poundage than were before accuftomed ().

- Secondly, For encouraging the building
of good and defenfible fhips, a bounty
was given for the term of feven years to
perfons building fhips of three decks, or
two decks and a half with a forecaftle,
and five foot between each deck, mounted
with thirty pieces of ordnance at leaft ().
The fame alt made provifion for better re-
covering the tonnage-duty of five fhillings
on French fhipping (¢).

The next aét on the fubject of thips was
the beforementioned ftat. 1. Jac. 2. c. 18.
made in the reign of a prince who, among
other peculiarities, was diftinguithed from
his predeceflors in being an experienced
{ea-ofhcer, and full of attachment and zeal
for the fea-fervice. We have before feen,
that by this act all foreign-built fhips and
veflels thenceforward bought and brought
into the kingdom of England, Wales, or
town of Berwick, to be employed in carry-
ing goods or merchandize from port to port, -
were to pay at the port of delivery for
every voyage, over and above all other
duties, five fhillings per ton ; one moiety to
the Cheft at Chatham, the other moiety to
the Trinity Company (). A duty of twelve-
pence per ton was to be paid by thofe foreign

: thips

(a) Set. ;6 Chosea 3y (c) Se&. 4. {Jd) Se&, x-
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thips already employed in the coafting-
trade (a). ' :

The next regulations made refpecting
the built of fhips were in ftat. 7. & 8. Z7ll.
3. ¢. 22. which has been already an objeét
of confideration, under the ‘head of the
plantation-trade. It was meant to pre-
vent the frauds committed by colouring fo-
reign fhips. under Englith names. This
was to be effeéted by a more ftrict regifter-
ing than had yet been attempted. No thip
or veflel was to be deemed or pafs as a
thip of the built of England, Ireland,
Wales, Berwick, Guernfey, Jerfey, or any
of the plantations in America, fo as to be
qualified -to trade to, from, or in, the
plantations, until the perfon claiming pro-
perty therein fhould regifter it in the fol-
lowing manner.

If the fhip belonged, at the time of re-
giftering, to any port of England, Ireland,
Wales, or Berwick, then proof was to be
made on oath of one or more of the own-
ers before the colle¢tor and comptroller of
that port ; if in the plantations, or in Gu-
ernfey or Jerfey, then before the governor,
together with the principal officer of the
revenue refiding in the plantation or ifland;
which oath, according to the form given
in the ftatute, being attefted by the go-
vernor or cuftom officer, who adminif-
tered it under their hand and feal, after
having been regiftered by them, was to be
delivered to the mafter of the fhip for the

feeurity
(a) Se&t. 2, ‘
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Wil g. ¢ 22.
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PAL fecurity of her navigation; and a dupli-
12.can. 11, 7o Cate of the regifter was to be tranfmitted
a-o.1783. immediately to the commiflioners of the

LRITISH
SRIPS,

cuftoms in the port of London, in orderto
be entered in a general regifter.to be there
kept. Any thip trading to, from, or in,
the plantations, and not having made proof
of her property, as here directed, was to
be forfeited as a foreign fhip, unlefs fhe
was 2 prize condemned in the high court
of admiralty (#). And fuch prize fhips
were required to be fpecially regiftered,
mentioning the capture and condemnation
inftead of the time and place of building,
with proof upon oath that the entire pro-
perty was Englith, otherwife fuch prize
was not to be allowed the privilege of an
Englith thip (4).

An exception was made in favour of
fither-boats, hoys, lighters, barges, or any
open boats or other veflels, though of
Englifh or plantation-built, whofe naviga-
tion was confined to the rivers or coafts of
the plantation or place where they traded;
all which were not to be regiftered ; the re-
giftering being to be confined to fhips that
crofs the feas to or from England, Ireland,
Guernfey or Jerfey, and the plantations,
and from one plantation to another (¢).

No fhip’s name, when regiftered, was to
be afterwards changed, without regiftering
the fhip de #ovo ; which was alfo to be dane

on

(a) Se&. 19, 48, (t) S¢& 20, (' Se&t, 20.
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on any transfer of property. to another
port, and delivering up the former certifi-
cate to be cancelled, under the beforemen-
tioned penalties. And if there was any
alteration of property in the fame pott, by
the fale of one or more fhares in any fhip
after regiftering thereof, fuch fale was al-
ways to be acknowledged by indorfement
on the certificate of the regifter, before
two witnefles, in order to prove, that the
entire property in fuch fhip remained to
fome of the fubjects of England, if any
difpute thould arife thereupen (2). Such:
are the provifions of this at for regiftering
thips ; which fubjeét has been re-confider-
ed, and new-caft in the Regifter At paffed
lately,

The treaty of union with Scotland,
which admitted that nation to a participa-
tion in all the advantages of our trade and
commerce, communicated to their fhips
the privileges belonging to Englith fhips.
By the fifth article of that treaty, all fhips
or veffels belonging to the queen’s fubjeéts
of Scotland at the time of ratifying the
treaty, though foreign-built, were to be
deemed and pafs as thips of the built af
Great Britain, the owner, or, if there were
more owners, one or more of them, mak-
ing oath of the fame; and that the fhip
did, at the time of making the depofition,
wholly belong to them; and that no fo-
reigner, direétly, or indireétly, had any
thare, part, or intereft therein. This oath

was

(a) Sedt. at.
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¥4 ®T 1 was to be taken before the officer of the cuf-
j1.can. .70 toms at the port next the abode of the
a. 21783 owner ; it was to be regiftered and deliver-

ERITI (L
EYes) 2N

cd to the mafter, and a duplicate tranfmit-
ted to the chief officer of the cuftoms at
the port of Edinburgh, to be there entered
in a regifter, and thence fent to the port of
London, to be there entered in the general
regifter of trading fhips belonging to Great
Britain,

The provifion made by the Plantation
Regifter Act, ftat. 7. & 8. 777ll. 3. for regi-
ftering de nowo, and for making an indorfe-
ment on the certificate, in cafes where the
property was changed, had not been ob-
ferved with fuch firiétnefs, but that the
certificates of the regifter of feveral fhips
had been fold to foreigners; and fuch cer-
tificates being delivered to the purchafers,
the thips of forcigners, under colour there-
of, had been admitted to trade to and from
the plantations. To prevent this it was en-
atted, by ftat. 15. Geo. 2. c. 31. that no fhip
or veilel required by that act, or by the
{tat. 5. Ann. c. 8. for the union of the tivo
kingdoms, to be regiftered. and carrying
goods, wares, and merchandize, to or from
any of the plantationsin America, or to or
from one plantation to another, fhould be
permitted to trade, or be deemed qualified
for that purpofe, within the meaning of
thofe adls, until the mafter, or perfon hay-
ing the charge of fuch fhip or veflel, thould
upon oath before the governor or collector
of the cuftoms of the plantation where he
arrvived, givea juft and true account of the

name
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name and burthen thereof, and of the za=r u.
place from whence fhe came, with other m’-“\,’u
particulars contained in the form of oath s o 17y
given in the act. And if any fhip load or "
unload goads, wares; or merchandize, in

the plantations, before fuch proof made,

the thip fhould be forfeited and profecuted,

the fame as if the had not been regiftered
according to ftat. 7. & 8. /#7ill. 3. (a).

Again, becaufe mafters of fhips frequent- of Regifers
ly lof or miflaid certificates, to the great™" ™™
prejudice of owners, who thereby loft their
voyages, and the benefit of regiftering their
thips de move, the following regulations
were made. If it happened in the planta-
tions, the mafter or perfon having the
charge of the fhip might make oath before
the governor or colletor of the cuftoms
where the fhip thould happen to be, * that
the fhip was, as he believes, regiftered for..
the plantation-trade, and had a certificate
granted at fuch a port, but that it is loft or
miflaid, and that he cannot find it, nor
knows where it is, or what is become of it ;
that it has not been, nor fhall be, with his
privity or knowledge, fold or difpofed of to
any perfon whatfoever ; that he and three-
fourths of the mariners navigating the fhip
are Britith fubjects ; and that the fhip does
now as he believes, belong wholly to Bri-
tith fubje€is ; and that no foreigner, to his
knowledge or belief, has any fhare, pro-
perty, or intereft therein.” The matfter is
likewife to give fecurity in £500. if the fhip

15

(a) Se&t. 3.
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is of one hundred tons ‘burthen, and fo

*in proportion for greater burthens, thatthe

thip was duly regiftered for the plantation-

trade ; and that the regifter, if found, fhall

be delivered upto the commiffioners of the

cuftomsto be cancelled ; that no illegal ufe

has been, or fhall be, made of it; that the

thip wholly belongs to Britifh fubjects, and

no foreigner has any fhare in it. Then

upon fuch oath and bond the governor and

celletor fhall freely, and without fee, give

a certificate under their hands and feals of
his having made fuch oath and given fuch

bond; and thereupon the thip thall hawe

liberty to trade for that voyage only, and

the officers taking fuch oath and bond are
to tranfmit an account thereof to the com-
miflioners of the cuftoms (2).

But a certificate de novo was ftill neceflary
in cafes where the urgency of the fingle voy-
age was provided for; and for obtaining
that, the mafter and one of the owners
were to make proof to the fatisfaction of
the commiflioners of the cuftoms, if the
owners lived in Great Britain, Ireland,
Guernfey, or Jerley, and of the governor
or colle€tor of the cuftoms in the plamtati-
ons, if the was regiftered in the plantati-
ons, and none of the owners refided m

‘Great Britain, Ireland, Guernfey, or Jer-

fey, upon oath of the lofs of the certificate,
and alfe of the name, burthen, built, pre-
perty, and other particulars required by
ftat. 7.& 8. #Gl. 3. and before the fame

perfons

(a) Se&. 2.
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rfons as was required in cafe of original zaxr
f:giﬁm; and fhall give fecurity in £500, o err e
if the fhip is of one hundred tons, and fo & ».17%.
in propertion if of more, to the colletor of ",
the port to which the thip belongs, that
the original certificate has not been, nor
fhall be, fraudulently difpofed of, or
ufed contrary to law; and that when
found, it fhall be delivered up to the com-
miflioners of the cuftoms to be cancelled.
In fuch cafe, the commiflioners of the cuf-
toms, and the governor and collector in
the plantations, are to permit fuch fhip to
be regiftered de wovo; and a certificate there-
of is to be delivered to the owners, as directed
by ftat. 7. & 8. }#1ll. 3. mentioning it to be
granted by virtue of this ad, inftead of a
former certificate : fuch new regifter is to
have the fame force and effect as the origi- .
nal regifter and certificate ; and a duplicate
thereof is to be tran{mitted to the commif-
fioners of the euftoms ().

This law for new regiftering, where the
certificate was loft, was followed by ftat. 20.
Geo. 2. c. 45. by which prize-fhips, legally
condemned, are to be confidered as Britith-
built fhips, and to have all the privilegc:
and advantages thereof, and be fubje to
all the rules and regulations to which Britith
thips are fabjet (4).

By ftat. 7. Geo. 3. c. 45. thips and veflels

built in the ifle of Man, and owned by the
king’s fubjets in that ifland, are to pafs

(s) Set. 3. (5) Se&t. g.
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JArT e as ﬂxips of the built qf Gl:eat-Britain, upon-
\ T can.ir.70 ONNE OF the owners regiftering fuch thips, and
».».17183. making proof of the built and property be-
Maire fore the kiny's receiver-general there, or his
deputy, in the form directed by ftat. 7. &

8. 7l 3. .

Notwithftanding the exprefs manner in
which the property of Englifh-built fhips
was, by the regulations concerning regif-
ters, meant to be confined to natural-born
fubjeéts, yet it was found that foreigners
ftill continued to own fhares of fhips, which
on that account could not obtain regifters
under ftat. 7 & 8 /#7ill. 3. To remedy this
it was enacted by ftat. 13. Geo. 3. c. 26.
that no foreigner, or other perfon not being
a natural-born fubject, thall be entitled to,
or fhall purchafe, or contract for, any part
or fhare of any Britifh fhip or veflel belong-
ing to natural-born fubjelts, without the
confent in writing of the owner or owners
of three-fourth parts in value at leaft of
fuch fhip or veflel firlt obtained, and in-
dorfed on the certificate of the regifter be-
fore two witnefles; otherwife fuch agree-
ment purchafe, and fale fhall be void.

The laft provifion made within the pre-
fent period of the Hiftory of Shipping was
ftat. 18. Geo. 3. c. 56. for opening the plan-
tation-trade to Ireland; and by that act it
was ordained, that all fhips and veflels built
in Ireland, and owned by his majefty’s
fubjeéts refiding in any part sf the Britith
dominions in Europe, fhouM be deemed
Britifh-built, and intitled to the like pri-

vileges,
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vileges, in all refpeéts, as fhips built in PART 1
Gregt Britain : anc%.) all fhips belonging to m
his majefty’s fubjects refiding in Ireland, and 2 o- 1783
nat Britifh-built, thould be intitled to the suies
fame privileges in all parts of his majefty’s
dominions as fhips belonging to his ma-

jefty’s fubjeéts refiding in Great Britain, and

not Britifh or Irifh built (a).

The neceffities of war, which obliged
the parliament to relax the rules of the Na-
vigation Act in regard to the trade to and
from this country, made it expedient, fome-
times, to deviate from them in the man-
ning and navigating of Britifh thips. Thus
by ftat. 6. Aun. c. 37. {. 19. during the
continuance of the then war, privateers, or
merchant or trading fhips, might be na-
vigated by foreign feamen, or mariners,
not exceeding three-fourths of the mariners
at one time employed, and the other fourth
were to be natives, or naturalized fubjefts
of Great Britain; fudden death, and the
hazards and cafualties of the fea excepted.
A foreigner fo ferving for two years, wasto .
all intents and purpofes to be deemed a Scamen e,
natural-born fubjeét (4). rloyed.

The queen was alfo impowered to grant
a licence to buy or procure in foreign parts
fhips, not exceeding twenty, for privateer-
ing; and fuch fhips, after the war, were to
have the privilege of fnips Britith-built (¢).

The liberty to cmploy foreicn {eamen
was renewed in che war of 1700, by ftat.
S 13. Geo.

(a) S:C. 3. (b) Sei. 19. 20. (c) Se€. as.
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13. Geo. 2. c. 3. when a general power was

12 car. 1 1o Jodged in the crown, in cafe of a declara-
a-» 185 tion of war at any future time, to permit

BRITISY
SHIFS,

Ships made
‘ree by Lettera
Pateats.

by royal proclamation all merchants fhips,
and other trading veflels and privateers, to
be manned with foreign mariners and fea-
men in the manner provided by this aét;
and upon the publithing of fuch proclama-
tion, this act is to be deemed in full force,
and continue fo during the whole of fuch
war (@). A temporary permiflion was
given in the year 1755, before hoftilities
had begun, to employ foreign feamen, in
the fame proportion (b). A fimilar law
was pafled in 1779, when actual hoftilities
fubfifted (¢) ; in both which aés there was
a faving of the king’s power to iflue pro-
clamations under ftat, 13. Geo. 2. c. 3.

We come now to fuch information as can
be collected on the fubje¢t of Britifh fhip-
ping, and which will contribute to illuftrate
the regulations that had been made by par-
liament on that head.

As often as the Legiflature made new
provifions, which had the effect of fhutting
out from the privileges of Britifh fhipping,
any number of fhips liable to difqualifica-
tion, attempts were made to get them refto-
ted, by application to extraordinary reme-
dics. In the time of Charles II. when the
prerogative of the crown to difpenfe with
acts of parliament was confidered as a part
of the conftitution, the privileges of an

Englith

(a) Setx. 4. () Stat. 28.Geo. 2. ¢.16. (c)Siar. 15. Ges 5 ¢ 1a
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by letters patents under the great feal, and |, car. 1. 70

fometimes by the king’s fign manual alone.

This practice was very common; and at
one time it was carried to fuch extent of
abufe, as to become an object of inquiry
before the Committee of Countil for the
Affairs of Trade and Plantations; when it
appeared that the king’s fignature had been
furreptitioufly ‘obtained in various inftances
for this purpofe. The fign manual was pre-
ferred, as the lefs éxpenfive mode, and fe-
veral thips ufed to be put in the fame in-
ftrament. The ufuage and the law -upon
this point is illuftrated by the following cu-
rious opinion of Sir William Fones : He de-
clared himielf of opinion, that a warrant
under his majefty’s fign manual would not
be fufficient for making a fhip free; but he
thought the king, by letters patent under
his great feal, might difpenfe with the fta-
tute, and grant to the owners fuch privi-
lege, with a non obfiante to the ftatute; and
he thought the privilege might be granted
by the {fame letters, to feveral fhips.

A.D. 1783,
BRITISH
SHIPS.

When this prerogative of the crown had By privaee

been declared illegal by the Bill of Rights,
fuch indulgences could not be obtained but
by act of parliament ; and before the Legif-
lature could be induced to interpofe in fa-

vour of particular fhips, it became necefla-"

ry to lay before them fome claim of merit,
or fome very fpecial circumftances of hard-
fhip, as reafons to prevail with them to dif-
penfe with the general law. There are in-
ftances of this fort where the parliament

S2 has
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v~ for the relief of individuals ; atrd there are
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more, where they have refufed to grant
any relief-at all.

In the year 1689 a petition was preferited
to the houfe of commons by perfons who
had purchafed many fhips in foreign parts,
to employ them in the coal and eaft-coun
try trade. They alledged, thatwhile they
were at fea fome few perfons had procured
ftat. 1. James 2. whereby their fhips would
after the 2gth of 'September 1689, be ex-
cluded from the coal trade. It was moved
to bring in a bill for the relief of fuch per-
fons; and upon a divifion, and a flight ma-
jority (a), leave was given ; but the bill was
never prefented (4).

Nothing more was heard of fuch appli-
cations, till after pafling ftat. 7. & 8. #ill.
3. by which a more vigilant fyftem was ef-
tablifhed, and interloping thips were lefs
likely to efcape unnoticed. We find, that
from the ninth year of king William as far
as to the eighth year of queen Anne, there
was hardly a feflion without fome bill
pafling, to confer on a difqualified thip the
privileges of an Englifh fhip. But thefe, all
together, do not amount to more than
twenty-fix inftances. Thefe {peeial acts of
parliament granted the privilege either
generally, or in a qualified manner, for
fome particular fort of trade. *

But

(2] 54 to 43. (%} 12. Vol. Com. Joura. 208.
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But in the eighth year of queen Anne, 227 '
:petition was prefented from the fhip-, ¢,z 1170

owners of the port of London, complain-
ing of the many bills that had been brought
“into the Houfe, and of fome then depend-
ing, for making free foreign fhips; and
alledging, that having, on the faith of the
Acts of Navigation, laid out confiderable
fums in building fhips, at a much greater

A. D. 1783,
BRITISH
SHIP:.

rate than they could be built for abroady

they thought themfelves intitled in this
point to the protection of the Houfe. This
petition was followed by others from fhip-
wrights, fail-makers, and other perfons em-
ployed in different branches of trade con-
nected with the building and equipping of
thips in the port of London, and other
maritime towns (). :

Thefe petitions feem to have had the in-
tended effect, for from that time to the pre-
fent day there appear no more bills of this
fort ; nor even any petition for a bill, except
one, recently after paffing ftat. 26. Geo. 3.
c. 60. when a petition was prefented, ftat-
ing that two fhips had been begun to be
built in Maryland by the petitioners, who
had laid out nearly half of the money ex-
pended in buying rigging, and other fitting-
out in Great-Britain. A bill was permit-
ted to be brought in, and was read a firft
time, but upen a motion for reading it a
fecond time it was rejected (#).

A practice,

{a) 16. Vol. Com. Journ. 148. 150. 151. 154 156. 159,
(5) 7 March, 11 May, 16 May, 26 May 1786.
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rarru. A practice, however, had obtained at
12.car 11, 7o the cuftom-houfe, of allowing the privileges
a.p.1783. of an Englith-built fhip to thofe of foreiyn
*snee.  built, in the particular cafe of a thip hav-
ing undergone very confiderable repairs in
this kingdom, fo as to amount nearly to a
re-building. The origin of this prattice
does not appear; but the firlt inftance to
be found of any fanction given to it by the
opinion of a law-officer is in 1711, which
was about two years after the parliament
had declined to entertain applications for
fpecial acts to grant this privilege to foreign
fthips. This is an opinion of Sir Edward
Northey, who, without making any queftion
about the legality of the thing, anfwers
fhortly, that the thip in queftion was to be
deemed an Englith-built fhip. Another
opinion of his, two given by Sir Philip Yorke,
others by §ir Dudley Ryder, and fucceeding
law-officers, are equally fhort. The only
principle to be extradted from them is, what
refults from the confideration of the ex-
pence incurred in the repairs. The follow-
ing are inftances of repairs that were judg-
ed fufhcient to intitle the fhips to be made

free.

- A fly-boat, become unfit for fervice, was
in that condition bought by an Englith
merchant, who caufed her to be rebuilt
with a new keel, as appeared by an affida-
vid of faéls (2). Another, fimilarly circum-
ftanced, not worth two hundred pounds
when’ bought, was new-built with a new

seel,

(a) 22 March 1714
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keel, and other work to the amount of *arT 1
feven hundred pounds (2). A French prize ;, c,e.i0 10
was bought for one hundred and forty-one 4. v 1783

pounds; the owners laid out upon her
above twelve hundred and eighty pounds
in repairing the body and hull, fo that the
greateft part of her falfe keel was new made;
the was all new planked and new fheathed
from the keel to her wale, her upper works
intirely new, her mafts all Englifh, and
the had been thirteen years in the Englifth
fervice (§). A fhip was bought two years
before, ready rigged and equipped for a
voyage, for ix hundred pounds; there had
been laid out in putting on an under keel
and other thipwright’s work, four hundred
and eighty-fix pounds one fhilling and two-
pence, as appeared by the affidavit of the
thipwright and fmith (¢). A fhip was built
at Archangel for fix-hundred and feventy-
four pounds four fhillings and ten-pence, as
appeared by a depofition annexed; there
was fince laid out in this kingdom in put-
ting in a new oak keel, and other fhip-
wright’s and fmith’s work, eight hundred
and fifty-eight pounds elghteen thillings
and three-pence, as appeared by the bills
and afhdavits (d).

But this practice, which had ufage alone
to fupport it,- and was evidently againft the
exprefs meaning of the A¢t of Navigation,
and ftat. 7. & 8. Wil 3. was viewed with
jealoufy. We find in the year 1749 an

oppofition

{a) 18 February 1714, () 28 July 1725.
(e) 27 May 1726, - (d) 21 February 1737,

BRITISH
SHI1PS.
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TArT !, oppofition was endeavoured to be made
12 can . 1o againit it by the commiflioners of the cuf-
».» 1983 toms, who expreffed themfelves diffatisfied

DRITISH
~HIPS,

with the ufage, and efpecially with what
was faid to be the prevailing notion in the
Long-Room, namely, that if a foreign-busle
Jhip, bought by Britith fubjeéts only, did
not coft above one-third of the whole ex-
pences in fitting her out (the remaining
two-thirds being laid out upon her in Bri-
tain), the was to be deemed a Britith built
fhip to all intents and purpofes, although
there was not a fingle paflage in any act of
parliament to warrant fuch a pofition.

At that crifis the commiffioners were con-
fulted by the Scotch commiffioners on the
following cafe arifing upon this fort of quef-
tion: A forugn -built fhip, ftranded within
the port of Aberdeen, was purchafed by
fome merchants for one hundred and
feventy pounds, who, as appeared by pro-
per vouchers, expended in tecovering and
repairing her with Britifh materials, two
hundred and fixty-five pounds; part of the
repairs confifting of a new keel, and new
keel-ftone. The folicitor of their board
thought the was inticléd to be deemed a
Britifh-buile ﬂnp, but that board, confi-
dering the granting of plantation- reglﬁers
as a matter of great delicacy, had declined
adopting the folicitor's opinion.

The Englith commiffioners, being thus
called upon for their advice, caufed' the
whole* to be laid before the law-officers,

that
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that it might be fully confidered, and the
rule of condut ﬁnal-ly fettled.

On this occafion it was declared by Sw
Dudley Ryder (a), that if the matter was
res integra, there might be a reafonable
ground of doubt; but he took it te have
been long underflood to be the law and
fettled practice, that a foreign-built fhip
greatly repaired here, and with a new keel,
at a much greater expence than the prime
coft, did become intitled to be regiftered as
a Britifh built thip, though the precife pro-
portion of ene expence to the other was
not fettled : the true foundation of this was,
that fuch a fort of repair might be reafona-
bly looked upon as a re-building. And he
faid, the circumftance of a new keel was no
otherwife material, than as that was proba-
bly confidered among fhip builders, and per-
fons converfant in the trade, to be material
in diftinguifhing between a repair and re-
building. And he thought the facts in the
cafe from Scotland were fuch as thould in-
title the fhip to a regifter.

This opinion feems to have put an end
to all further doubt; and it continued the
practice to allow fuch fhips a plantation-
regifter, upon ‘the bills being laid before
the Attorney-General verified by athdavit;
the putting a new keel, however, being
confidered ufually as the ftrong circum-
ftance to denominate it a rebuilding.

The

(a) Zo November 1749.
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The privileges of a Britifh-built fhip were
conferred on fhips taken prize, and legally
condemned, by the geineral laws of fhip-
ping, and by ftatutes pafled at various
times during the continuance of hoftilities.

It is only upon fuch temporary acts that
any information is to be colle¢led refpeci-
ing prizes.

The effet of fuch a capture was confider-
ed in the following cafe; a French fhip
was taken prize and condemned. It was
afterwards recaptured by the French, and
then fold to a Spanith merchant, and was
employed to import the commodities of
Spain with a Spanifh mafter and mariners.
It was a queftion, Whether this was a

legal importation ? An act had been pafled

for the encouragement of Englith fhip-
building, ftat. 29. Ges. 2. c. 24. (a), which
difpenfed, during the war, with ftat. 12.
Car. 2. c. 18. fect. 8. and allowed the arti-
cles there enumerated to be imported in
Britifh-built fhipping owned and navigated
by foreigners of the place where the goods
were the growth, and giving the privilege
of a Britith-built thip to all prizes taken.
It depended on the conftruction of this a&t
29. Geo. 2. whether the thip which became
intitled to the privileges of Britith built by
the capture, continued to retain that qua-
lity when fold to the Spaniard. It was
thought by M. Starkie (b), that the impor-
tation was good ; but this being a new cafe,

and

.{4) Sed. 18. 19 20. (b) 4 March 1758
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and one which did not fall in with that ra=1
part of the preamble which takes notice of m,,
the beneficial branch of trade arifing from & ». 1785
felling Britifh-built fhips to foreigners; and < surs,
as this {hip after the capture was fold by

the French, who then had the property in

her, to a Spanifh merchant, by which no
advantage could accrue to this country ; he

thought it deferved great confideration.

Myr. Pratt, in an opinion given by him,

feems to think the- importation was good,:

and that the re-capture made no difference

in the cafe. Ina fimilar cafe of French-

prize, where the fale was made by the cap-

tors to a Spaniard, it was held by Mr. Nor-

ton (a), that the was legally qualified to im-

port the goods of Spain, ‘being navigated

by Spaniards under the prize-aét, the fame

as if the was really Britith-built,

The manning and navigating of Englifh or p Meter 2nd
Britifh-fhips has given occafion to fome ralize..
points of difcuflion. It was a queftion,
Whether a Dutchman, made a denizen of
Treland, was Engli/h within the firft fection
of the Act of Navigation, fo as to be maf-
ter of a thip ? Sir William Fones (b) held,
that both a mafter and mariner born in Ire-
land, or any other of the king’s dominions,
and having his habitation or refidence there,
was as much Englith within the intent of
this adt, as if he were born in England;
for this word Engliyh, when applied to maf-
ters and mariners, is as large as when
applied to fhipping ; and this feemed to him

to

(a) 22 Feb. 1758, (5) 10 July 1676.

Of Mafter and
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to be clearer from the words, that the mafler
and three-fourths d¢ avso Esglyh; which
words feem to make the word Engl i/h bear
the fame fenfe in both relations. He
thought a foreigner born being made a de-
nizen of Ireland, if he had his habitation
and refidence there was as much Englifh as
if born there ; for by his denization he was
become part of the people, and one of the
king’s fubjects there. Yet he thought a
denizen of Ireland or England, and indeed
a natural-born fubject of either, not having
his habitation there, was not Engly/h within
the intent of this aét ; for the former words
are, not belonging to ENGLISH or IRISHMEN,
but 2o the people of ENGLAND or IRELAND ;
and the word Englifh with the latter words
muft be underfiood in the fame fenfe. He
alfo thought that a native of Scetland, if
he inhabited in England, was to be ac-
counted Englith or Irith within the A¢t of
Navigation explained by the Adt-of Frauds,
wz. ftat. 12. Car. 2. c. 18. {. 7. and flat.
13. & 14. Car. 2. c. 11. {. 6. and alfo with-
inthe ACt of Trade, ftat. 15. Car. 2..c. 7.
f. 1.

We find this queftion was again moved
at the diftance of twenty years, when Sir
Fohn Hawles gave an opinion upon it. A
confiderable doubt arofe from the explana-
tory act flat. 13. & 14. Car. 2. c. 11. {. 6.

“which declares, that wherever the A¢ of

Navigation requires the mafter and three-
fourths of the mariners to be Englifh, it
thould be underftood, that any of his ma-

- jefty’s fubjects of England, Ireland, or his

plantations,
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plantations, thould be accounted Englith, ®2=7 1
and no other. To this he anfwers, that , ... . «
whatever might have been the intent of the v 175
parliament by that claufe, yet fince, by iz
law, a man bora in Scotland is a fubject of
England; and fince the two kingdoms, as

to matters of privilege, while they remain

united and have the fame king, are ac-
counted but one nation, this claufe will

not exclude a Scotchman from the privilege

of an Englifh fubject.

The word Englifh, he faid, muft, in the
A¢t of Navigation, be conftrued according
to the rules of the common law in like
cafes; and fince the ynion of the two
crowns, at leaft at this day, fays he, it has
been undoubtedly held, that perfons born
in Scotland fhall have the fame privileges
as perfons born in England as to purchafing
freeholds, taking lands by inheritance, and
other matters. He thought it muft be the
fame where any act of parliament gives a
privilege to a Scotchman ; for a Scotchman
will be Englith in privilege, though a na-
tive of Scetland: and wherever this act
mentions a fubjeft of England or Ireland, he
thought the words Ewgland or Ireland re-
dundant, and fo fhould be rejelted, and
.certainly would not exclude a Scotchman
without negative words.

But where the cafe of a Scotchman re-
fiding in Ireland was fubmitted to the opi-
nion of Mr. B arde, he refers to the Act ot
Frauds, as containing the defcription of the

mafter and mariners; and fays, he appre-
hends
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S hends that a man, though born in Scot-
12. car. 110 1and, yet having from his tender years been
a.-r 1783 educated, married, and a fettled houfe-

BRITISH

SHIPS,

keeper in Ireland, might well be under-
ftood. to be one of his majefty’s fubjects of
Ireland, and fo within the meaning of the
Explanatory At; from which it thould feem
he confidered this point as refting entirely
on thofe words, and not turning upon the
general principles laid down by Sir Fohn
Hawles. He alfo feems to think, that be-
ing a houfekeeper in Ireland added ftrength
to the cafe, for that is wholly his own
wording, there being no fuch fact in the
ftatement laid before him. Such circum-
ftances feem to have been thought of
weight, and had been ftated to Sir Fohn
Hawles 5 but he thought it made no altera-
tion in the cafe, whether fuch Scotchman
was a houfekeeper or lodger, fingle or mar-
ried.

A fimilar doubt arofe after the Union,
Whether a Scotchman living in England
ought to be accounted as a fubject of Scot-
land within the meaning of the fifth article
of the Union, ftat. 5. Ann. ¢. 8. by which
all fhips and wveffels belonging to HER MAJES-
TY’S SUBJECTS OF SCOTLAND af the time of
ratifymg the Union, though foreign-built, are to
pals as Britifh-buslt 2 And Sir Simon Harcourt
(2} held that he ought to be fo confidered.

() 10 Juoe 1707,

PART
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INTRODUCTION.

THE fettlement made by the peace in
1783, had a confiderable effet upon the
fyftem of law refpeéting Shipping and Na-
vigation. A revulfion which converted a
great part of our American colonies into
independent States, that had thipping and
commerce of their own, gave a new ap-
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pearance to the trade of America. It be-

came expedient to accommodate the law to
the exifting ftate of circumftances by fome
new regulations, which the exigency of the
moment might {uggeft.

The American trade became thus a new
fubject, and called for the beft attention
that the Legiflature and his majefty’s Go-
vernment could beftow upon it. Connedt-
ed in fome meafure with this change in
America, the regiffering of Britifh fhipping
and the fifheries prefented themfelves as ob-
jects of very important concern. Thefe
three heads, therefore, of our fubjed,
namely, The Plantation Trade, the Fifheries,
and Britifh Shipping, will be feen to undergo

VEry



272
RPART III,
FROM THE

PEACE 1783,
To A D, 1792

HISTORY OF THE LAW OF

very great modification during the fhort
period that elapfed from the peace in
1783 to the year 1792, and much more
than in any former period of ten times its
duration.

Indeed almoft the whole that has been
done of this fort has been accomplifhed
within a ftill fhorter period; for it is prin-
cipally fince the year 1785 that the great
regulations refpecting the fitheries and Bri-
tith thipping have been brought forward. At
that time his majefty was pleafed to appoint
a committee of council for the confiderati-
on of all matters relating to trade and fa-
reign plantations, and foon after to place
at the head of it a noble lord whofe fervices
to this country in affairs of commerce and
navigation have already had effects fo folid
and extenfive, as to promife to be remem-
bered when praife will have no appearance
of flattery. It is to the fuperintendance
and authority of this committee, and to the
great knowledge and unwearied exertions
of the noble lord at the head of it, that
we are indebted for the very important im-
provements in the law of fhipping and
navigation made during this fhort lapfe of
time.

CHAPTER
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CHAPTER 1L

THE PLANTATION TRADE.

The American Intercourfe Bill, Stat. 23. Geo.
3. ¢. 39.—The Newfoundland Supply Bill
—Stat. 28. Geo. 3. ¢. 6.—Intercourfe with
the W eft-Indies—¥ith the American Colonies
—The Amorican Orders in Council—Doubt

thereupon removed by an Explanatory Order—
Free Porr Azt.

NOTWITHSTANDING the American v+ 57 1.
colonies had been feparated from this “7,. Y. .=’
country, and their independence acknow- reacs 83,
ledged by the peace of 1783, we cannot yiurarion
avoid placing them, with regard to their rraex
trade, among our plantations. This feems

fuitable as well to the confequences, as to

the crifis of their tranfition from the ftate

of colonies ta that of foreign States, which
happened at this period ; the Government

of this country having imparted to them

many of the advantages and eafements in

trade, and in duties, that are enjoyed only

by the Britith plantations.

T The
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, The firft parliamentary regulation that
applied to the United States, was made

» with a view of giving effe¢t to the peace:

w this was by opening the trade and sutercourfe
which ftood prohibited by ftat. 16. Geo, 3.
c. 5. enforced by ftat. 17. Geo. 3. c. 7.
Thefe two a&ts were accordingly repealed
by ftat. 22. Gey. 3. c. 26. It then remained
to make a new difpofition of the trade ap-
plicable to the new fituation. The country
belonging to the United States now ceafed
to be a purt of the Britifh plantations, and
fell back into the clafs of American domi-
nions that were not intitled to any {pecial
privileges in matters of trade. They no
longer were intitled to come to the Britifh
plantations, nor could the goods and com-
modities of their country be imported into
Great-Britain but in Britifh fhips.

~ To adherc to the ftri&nefs of this rule,
and exclude American fhips belonging to
the  people of the New Sovereignty, now
acknowledged by us, would have mani-
fefted fuch a. want of difpofition to con-
ciliate, as was not confiftent with the recent
treaty of peace; and fomething was to be
devifed that would bear a refemblance to
the courfe of trade that had long {ubfifted.
It was foon feen that this adjuftment re-
quired a niore minute inveftigation than
the preffure of the moment would allow;
the parliament therefore, inftead of laying
down any permanent rule for regulating
this complicated and hitherto unexplored
fubject, conferred on his majefty a difcreti -
onary power to make fuch order therein as

he
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he from time to time fhould be advifed to JArI
make. It was enadted by ftat. 23. Geo. 3. rromrne
¢. 39. for the purpofe of opening a com- rercs 1785
mercial sntercourfe (for this term, introduc- epas:arion
ed by the prohibitory acts, was now conti- *®4P=
nued to exprefs the American trade) with The American
the United States, that it thould be lawful gin, 13. Ges.
for the king in council, by orders to be 3 3%
iflued from time to time, to give fuch di-

rections and make fuch regulations with

refpect to duties, drawbacks, or otherwife

for carrying on the trade and commerce be-

tween the people and territories belonging

to the crown of Great-Britain and thofe of

the United States, as to him in council

fhould appear moft expedient and falu-

tary (a).

. To free American fhips from the checks
to which they were before fubject, as fhips
bringing plantation goods, it was at the
fame time ordained, that no manifeft, cer-
tificate, or other document whatfoever,
fhould be required for any fhip belonging
to the United States arriving from thence at
any port in this kingdom, or upon enter-
ing or clearing out from any port in this
kingdom for any port in the United States,
except the bonds that are required for duly
exporting and not relanding goods intitled
to a drawback or bounty, or prohibited to
be ufed in thiskingdom (4). Where a cer-
tificate is neceflary for difcharging a bond
entered into for landing goods in the Uni-
ted States, a certificate under the hands

T 2 and

(c, Se&. 3 (b) Sel. 1.
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and feals of any officers appointed by the
United States for that purpofe fhall be fuf-
ficient; and if none fuch are appointed,
then of any magiftrate there, certifying,
that no fuch officer has been appointed,
and that oath was made before him by the
mafter, that the goods were duly landed ().

This act being experimental, and to
ferve the ncceflity of the moment, was to
continue only for a few months; but it
was afterwards further continued by two
aéts made in the next feflions of parliament,
namely, ftat. 24. Gen. 3. ft. 1. ¢. 2. and ¢
15. It was again further continued by two
acts pafled in the fecond feflion of 24. Geo.
3. (4), and by another pafled in 25. Ges. 3.
and fo on to the 28. Geo. 3. by an annual act
of continuance, without any alteration ex-
cept the following ; namely, in ftat. 24. Geo.
3. €. 45. the parliament united to the dif-
cretionary power they had conferred on the
king for regulating the trade and commerce
with the United States, the fame power to
regulate the trade and commerce with the
Britith colonies in America, as far as regar-
ded iron, hemp, fail-cloth, and other arti-
vies of the produce of any place bordering
on the Baltic, which might be lawfully ex-
ported from this kingdom. This regulati-
on went on, hand in hand with the other
for the general intercourfe, in the annual
acts of continuance.

Scme dcubt had arifen as to the legal
:node of enforcing a due execution of the
power

(1) Se&t. 2, () C.x.andc 23
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power lodged in his majefty by ftat. 23. Geo. * 127 11,
3. c. 39. To remove this it was ena¢ted by ,ou 1us
ftat. 27. Ges. 2. c. 7. (one of the annual rzaceiyss,
continuing adts) that if any goods or com- 75 i irien
modities, the growth or production of the  7eave.
United States, fhould be imported into the
Weft-India Iflands, other than fuch, and in

fuch manner, as by law, or by thata&, or

by order of his majefty in council, fhould

be permitted, they fhould be forfeited, to-

gether with the l{nip (4). The forfeiture

was extended by ftat. 28. Geo. 3. c. 5. fect.

2. to the export from this kingdom of the
beforementioned articles from the Baltic,

and to the import of American articles

from the United States into this kingdom.

In the fame act the following temporary
regulation was made refpeéting the inter-
courfe between the United States and our
Weft-India Hlands, in addition to that made
under fat. 23. Geo. 3. c. 39. Inorder that
no provifions or lumber, being the growth
or produétion of the United States, fhould
be imported from the foreign iflands, it was
enadted, that no flour, bread, rice, thingles,
or lumber of any fort, thould be imported
from a foreisn Weft-India Ifland; with a
provifo, that governors, in cafe of neceflity,
might, with the advice of their councils,
authorize the import of fuch articles for a
limited time.

Another exception to the power given ta The New-
1 - foundland Su
the king by ftat. 23, Geo. 3. c. 39. watsaggxc}d foundiard Supe

fa) Se&. 4.
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carT tained in ftat. 25. Geo. 3. c. 1. which was
rrom vz Made for regulating the trade between the
T?:.C;.'Zt;i; United States and the ifland of Newfound-
viawearoy land. By that aét, no goods or commodi-
‘x40z ties whatfoever were ro be imported into
Newfoundland, or the adjacent iflands,

from the United States, except bread, flour,

and live ftock, and that only in Britith-

built fhips, owned by the king’s fubjelts,

and navigated according to law, and which

fhould have cleared out within feven

months before the importation from fome

part of the king’s dominions in Europe,

and obtained a licence, according.to the

form prefcribed in the act, from the com-
miflioners of the cuﬁoms in England or
Scotland, or the commiflioners of revenue

in Ireland. This was to continue to 25

March 1786 ; and from thence it was con-

tinued, by ftat. 26. Geo. 3. c. 1. to 25 March

1788. By ftat. 26. Geo. 3. c. 1. Indian-

corn was added to the other articles per-

mitted to be fo imported.

Thus ftood the law in the beginning of
the year 1788, refpecting the intercourfe
between this kingdom and the United
States, and between the colonies and the
United States.  As to the former, it depend-
ed on an annual order or council, ground-
ed on ftat. 23. Geo. 3. c. 39. continued and
amcnded by fubfequent acts, as before-
mentioned ; the nature of which annual
orders in council I fhall defer {peaking on
for the prefent. As to the latter, ‘it de-
pended upon the fame order, faving the

branches of it which the parliament had
taken
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taken out of the hands of the king: firft,
By ftat. 25. Gro. 3. and 26. Ges. 3. with
regard to the import of bread, flour, Indian-
corn, and live-ftock, from the United States
to Newfoundland; ‘and fecondly, by ftat.
27. Geo. 3. ¢. 7. with regard to the cir-
cuitous importation of lumber and provi-
fions from thence, through the foreign
Weft-India Iflands, into our own. Thefe
laws were now upon the point of expiring,
when the parliament, having again to- de-
clare its annual judgment upon the inter-
courfe with the United States, deemed it
proper to make a permanent law for
fettling one great portion of this trade.
The annual A¢t for Newfoundland was left
to expire. The annual intercourfe act,
ftat. 23. Geo. 3. c. 39. was continued by
ftat. 28. Geo. 3. c. 5. o far only as extended
to the trade and commerce carried on be-
tween this kingdom and the territories of
the United States ; which at once let fall the
regulation concerning the circuitous import
of lumber and provifions, and the whole of
the order in council founded on it, which
refpelted the trade between our colonies
and the United States. This latter was put
into an ac, which was intended to be per-
manent. As the intended regulations was
to contain the fubftance of what had been
the policy of the'orders in council, and had
now had the experience of five years of
practice, added to the light which fome
difcutlion bad now thrown upon the new
pofition in which the two countries ftood
with relation to each other, it was thought

it might fafely be formed into a ftanding
law,
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cAtT i Jaw, inftead of floating any longer on an

row us OFder of council, that muft be reneweﬂ

veace 1783, every )ear
To A. D. 1792, ’ .

PLANTATION

Suc e G, This gave rife to ftat. 28. Geo. 3. . 6,
3 <. 6. which contains the whole of the prefent
law refpecting the intercourfe between the
Britifl: coionies and the United States. The
provifions of this a¢t may be divided into
fuch as relate to the Weft-Indies, and fuch
as relate to the colonics in North America.
3.?!'[6;:(3,?{&:&. Firft, with regard to ihe Weft Indies, it
Indies. ordains, that no goods or commndities

whatever fhall be imported or brought from
any of the terricories belonging to the
United States into-any of his majefty’s Weft-
India iflands (in which defcription the Ba-
hama and the Bermuda or Somers Iflands
are included), under the penalty of forfeit-
ure, together with the fhip importing them,
except only the following articles ; namely,
tobacco, ‘pitch, tar, turpentine, hemp,
ﬂax, mafts, yards, bow{prits, ftaves, head-
ing-boards, timber, fhingles, and lumber
of any fort; horfes, neat-cattle, fheep,
hogs, poultry, and live-ftock of any fort ;
bread, blicun, flour, peas, beans, pota-
toes, wheat, rice, oats, barley, and grain
ot any fort; fuch commeodities being of the
growth or production of any of the territo-
ries of the United States {¢); and thefe are
not to be brought but by Britith fubjeéts,
and in Britifh-built thips, owned by his ma-
fefty’s fubjects, and navigated according ta

law,

(a) Se&. 1.
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law, under the fame penalty of forfeiring
the thip and cargo (4).

Thus far of the imports to ¢the Weft In-
dies; next as to the ekports from thence.
It is permitted to export from the Weft in-
dia Iflands to the territories of the United
States any goods or commodities what{oever
which were not, at the time of pafling the
act, prohibited to be exported to any fo-
reign country in Europe; and alfo fugar,
molailes, cotfee, cocoa-nuts, ginger, and
pimento : but thofe articles, or any other
(except falt from Turks {flands), are not to
be exported but by Britith fubjedts, and in
Britith-built fhips owned by {'us majefty’s
fubjeéts, and navigated according to law,
under the penalty beforementioned (). In
fuch cafes, where a bond would be required
on the exportation of goods to a Britifh co-
lony in America, a bond isto be given, on
the exportation of fuch goods, for the due
landing of them in the United States, to be
difcharged by a certificate under the hand
and feal of the Britith conful, or any ofh-

cer appointed by the United States (or of

fome magiftrate, certifying that there is no
fuch officer), and that oath has been made
by the mafler, that the goods were duly
landed (c).

Such isithe plan of policy fettled by par-
llament for the intercourfe with our Weft-
India iflands. But, notwithftanding all
American fhipswere thus excluded from the

general

(f) Seét., 3. (%) ety 3. () Scct. %
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general trade to and from the Weft-Indies,
1t was thought advifeable .to admit them to
a particular branch of trade, which needed
more than ordinary encouragement: this
was, the making of falt at Turks Iflands,
which are among the Bahama Iflands. Any
fhip belonging to the United States coming
in ballaft, but not otherwife, may enter the
ports of thofe iflands for the purpofe of lad-
ing with falt, but for no other purpofe, un-
der the penalty beforementioned (¢). The
matfter of fuch fhip is to make entry upon
oath, declaring the built of the fthip, how
manned, who is mafter and owner, and the
purpofe of his coming; -and is to anfwer
queftions touching thofe particulars, if put
by the officers of the cuftoms, on pain of
forfeiting f100l. (b) A tonnage duty of
two fhillings and fixpence is impofed on
fuch fhips, to be afcertained by admeafure-
ment ; and it is to be paid before any falt
55 laid on board (). .

To prevent the communication thus per-
vaitted with Turks fflands being made a
channel of illicit trade, no goods or com-
moditics whatever are to be exported from
Zurks Iflands to any part of the Britith domi-
nions in America or the Weft-Indies, or
laid on board any veflel in thofe iflands,
except falt, nor to Great-Britain or Ireland,
except falt, and alfo fuch goods and com-
modities as may by law be imported into
this kingdom from all other countries what-,
foever, free of all duties, under the penalty.
of the forteiture before-mentioned.

The

(a) Set. . (5) Se&. 6. (c} S& 5, 8
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The next provifion in this act is to obvi- *2*7 '
ate the circuitous trade that had been pro- iou 7ue
vided againft in the annual act of 27. Geo. reaceirss
3. None of the articles permitted in the s.aniarion
former part of the prefent act to be im- *=4°=
ported directly from America, are to be.
brought from any ifland in the Weft-Indies
under the dominion of any foreign Europe-
an fovereign or ftate, under the penalty of
the forfeiture before-mentioned (2). How-
ever, in cafes of public emergeney or dif-
trefs, the governors of any of the iflands
may, with the advice and confent of their
council, authorize the importation of thofe
articles for a limited time from any fuch
foreign ifland, for the fupply of the inha-
bitants ; but fuch importation muft be by
Britith fubjects, and in Britith-built fhips
owned by his majefty’s fubjects, and navi+
gated according to law (4). Such is the
whole of this a¢t, which relates to the Weft-

Indies.

Secondly, it ordains, with regard to the tatercourte
American colonies, that no goods or com- %" the Ame-
modities whatever fhall be imported from
the United States into the provinces of
Nova Scotia or New Brunfwick, the Ifland of
Cape Breton, St. Johnw's or Newfoundland, or
into any country or ifland within their re-
{peétive governments, under the penalty of
the fame forfeiture (¢). However, in cafes
of public emergency and diftrefs, the go-
vernors of all thofe places (except New-
found]and) may, with the advice and con-

fent

{a) Se&t. 1o, (3) Se&t. 11 () Se&. 12.
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fent of their council, authorize the impor~
tation of fcantling, planks, ftaves, heading-
boards, fhingles, heops, or {quared timber,
cfany fort; horfes, neat-cattle, fheep. hogs,
poultry, or live-ftock of any fort; bread,
bifcuit, flour, peafe, beans, potatoes, wheat,
rice, oats, barley, or grain of any fort, for a
limited time, from the United States, for
the fupply of the inhabitants.

And, with regard to Newfoundland, his
majefty in council may by order from time
to time authorize, or by warrant under hij
fign manual impower the governor of New-
foundland to authorize, in cafe of neceflity,
the importation of bread, flour, Indian-
corn, and live-ftock, from the United States
for the fupply of the inhabitants and filher-
men, for the then enfuing feafon only;
which importation is to be conformable to
fuch regulations and reftrictions as fhall
be {pecified in fuch order, or warrant : and
fuch fpecial importations, whether to Nova
Scotza and the other places, or to Newfound-
{and, muft be by Britith fubjects, and in
Britith-built fhips, owned by his majefty’s
fubjedls, and navigated according to law (a).

Further, no goods or commodities what-
ever are to be imported from the United
States by fea or coaftwife into the province
of Quebec, or the countries or iflands within
that government, or up the River St. Law-
rence, under the penalty of the forfeiture
before-mentioned (4).

The

(a) Se&t. 13, (5) Se&t, 14.
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The- import of American articles from
the foreign illands, which the governors
might under this a&t permit occafionally
for the fupply of the inhabitants, was foon
converted into a traffic of importing, and
then exporting to others of our own iflands.
This being contrary to the defign of the
meafure, it was provided by ftat. 29. Geo. 3.
e. 56. that fuch exportation, or the putting
on board any fhip, boat, or veffel, or bring-
ing to any quay with intent to export
fhould be punifhed with a forfeiture of the
articles in quetftion, and of the fhip, boat, or
veflel (4). The better to guard againft
fuch exportation, no articles of the fame
fort that may be lawfully exported, are to
be fthipped till the exporter has made oath,
that none of them were imported. under
fuch permiffion, from a foreign ifland (4).
By ftat. 21. Geo. 3. c. 38. thefe provifions are
extended to any foreign cclony or planta-
tion on the continent of South America,

It now remains to confider the orders in
council, that were made from time to time
for carrying into execution the powers lodg-
ed in his majefty by ftat. 23. Geo. 3. c. 36.
for regulating the trade with America ; and
which were referved for this place, that they
might not interrupt the train in which «
was convenient to arrange the foregoing
ftatutes, all belonging to the fame fubject.

The firft order was made 14 May 1482,
by which it was directed, that oil, and un-
manufaétured
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manufadtured goods and merchandige, the
growth or production of the United States,
might be imported directly from thence into
this kingdom, either in Britith or Ameri-
can fthips, upon payment of the fame duties
as if imported from a Britifh plantation in
America ; and that there fhould be the fame
drawbacks, exemptions, and bounties on
merchandize exported from Great-Britain
to the United States, as on the like goods ex-
ported to a Britith plantation in America;
and American thips that had come into
port fince 20 January 1783, were to be ad-
mitted to an entry and entitled to the be-
ncfit of this order.

The aét under which the above order
was made having expired, and a new act
pafled to the fame effect, 2 new order was
thereupon made. This order was dated 6
June 1783, and varied fomewhat from the
tormer. Inftead of the general words there
ufed it enumecrated the articles that were to
beadmited uponthe plantation-duty ; name-
1y, oitch, tar, turpentine, indigo, mafts, yards,
and bowfprits. It further directed, that to-
bacco might be landed from thence, on
paying the old fubfidy, and then be ware-
heufed, upon bond, with the allowance for
payment of the further duty according to
the alls in force.

This variation in the orders of council,
iffued within lefs than a month one from
the other, thews how unfettled men’s minds
were, and how unprepared to agree upon

’ any
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any permanent fyftem for governing the
American trade.

As yet, nothing had been done to regu-
late the trade between our colonies and the
United States; but on 2 July 1783, an or-
der came out for that purpofe; by which
permiflion was given td ¢xport rum, fugar,
molafles, “coffee, cocoa-nuts, gmger, and
pimento, by Britith {ubjects, in Britifh-,
built thips owned by his majefty’s fub_]eéh
and navigated according to law, from the
Weft-India iflands to the United States, on
payment of the fame duty, and fubject to
the like regulations, as if they were export-
ed to a Britifh colony in America.

Such was the limited intercourfe which
his majefty’s government thought it expe-
dient to allow between the United States
and the Britifh colonies. An order was if-
fued on 5 September 1783, to facilitate
this intercourfe, by directing, that bonds
given on clearing out from Great-Britain or
the Weft-Indies, and carrying the above-
mentioned goods to the United. States,
fhould be difcharged upon the like certifi-
cates as are required by the A¢t of Naviga-
tion, ftat. 12. Car. 2. c. 18. {. 19. to dif-
charge bonds given in Great-Britain for the
due landing of any other goods in the Unit-
ed States ; and direction was given thatall
bonds taken fince the date of the former or-
dee, fhould be difcharged on the like certi-
ficate.

By
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By an order.of 5 Nove;fn\ber 1783, an
amendment was made in the order of 6 June
1783, refpe@ing the importation of tobacco,

ruantarion Dy direting, that in cafe of importation

TRADE.

into the ports of London, Briftel, Liverpool,
Cowes, Whitehaven, or Greenock, the im-
porter might be allowed to give bond for
the old fubfidy, as well as the further duties
due, in the marnet and with the allow-
ances mentioned by the acts on that fubject;
and if fuch tebacco fhould be taken out of
the warehoufes, at any of thofe ports, tobe
exported, the bonds fhould be difcharged
in the manner mentioned in the acts of par-
liament on that fubje¢t. Some doubt arif-
ing concerning the allowance here made,
an order came out on 19 November 1783,
whereby it was declared, that the faid order
fhould not extend to the making any al-
lowance for payment of the old fubfidy ;
and the port of Glafgow was added to thofe
named in the faid order of 5 November

1783.

On 26 December 1783, a new order was
iffued, containing, for the firft time, the
whole regulation for the American trade,
both with Great-Britain and with the colo-
nies ; and this order is particularly deferv-
ing of notice, as the fubje¢t was there
thrown into that form in which it has con-
tinued, with very little variation, ever
fince.

In this order, there is another variation
in the defcription of the articles; that is,
oil, which had been a permitted article in

' the
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the firft, but not enumerated in the fecond
ordetr, was not exprefsly excepted ; and the

289
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general defcription of ummanufactured goods,-reacs 1183,

ufed in the firft order, was now added to the
articles enumerated in the fecond otder; to
which general defcription was added a
guard, to prevent goods, otherwife prohi-
bited, from coming in under this permif-
fion ; the words run thus: “ any unmanu-
¢ faltured goods, or merchandize, the im-
portation of which into ‘this kingdom is
not prohibited by law (except oil), and
any pitch, tar, turpentine, indigo, matts,
“ yards, and bowf{prits.” The regulation
about tobacco was retained, together with
the laft alteration made for taking away

the allowance for prompt payment of the
old fubfidy.

13

~

(4

-

<

The orders that had hitherto been made
for the intércourfe between the United
States and our colonies, went no further
%&n to permit the exportation from the

eft-Indies of certain articles to the United
States. The prefent order went a ftep fur-
ther, and laid down a rule for the imporza-
tion of certain articles from the United
States. It was ordered, that pitch, tar,
turpentine, hemp, flax, mafts, yards, and
bowlprits, ftaves, heading-boards, timber,
thingles, and all other fpecies of lumbet;
horfes, neat-cattle, fheep, hogs, poultry,
and all other fpecies of live-ftock, and live
provifions; peafe, beans, potatoes; wheat,
flour, bread, bifcuit, rice, oats, barley, and
all other fpecies of grain, being the growth

To A.D. 1792,
PLANTATIOR
TRADE.

and production of any of the United States,

[¥) might
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might be imported by Britith fubjects in
Britith-built fhips, owned by his majefty’s
fubjects, and navigated according to law,
‘from any port of the United States to any
of his majefty’s Weft India iflands, the
Bahama iflands, and the Bermuda or Somer
iflands. The export from the Weft Indies
was continued on the fame footing as by
the former order; and the whole of the re-
gulations of the prefent order were made to
extend to all goods imported from and thip-
ped for exportation to the United States
fince 20 December 1783.

The orders iffued on 18 June and 30
July 1784 (the act under which the firft
of them was made continuing only to 1
Auguft) conformed precifely with the one
of the former year juft mentioned. On 2%
Auguft in the fame year, there came out
a frefh order, grounded on the a¢t pafled
that feflion of parliament refpeting goods.
of the Baltic. By this order the fame draw-
back was allowed on exportation of foreign
hemp, or iron, to the Britith colonies, or
to the United States, as are allowed by law
on their exportation to other foreign ports.
By an order made 24 November 1784, the
port of Lancafler was added to the other
ports for warehoufing tobacco imported
from the United States.

The act pafled in the feflions 1784, was
made to continue to 5 April 1785 ; the aéls
paffed after that were in like manner an-
nua!; and fo were the orders of council’

made upon them. The annual order made
8 April’
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8 April 1985, purfued the order of the for-
mer year precifely; befides which was added,
for the firlt time, a regulation for the trade
between the United States and the Britith
colonies in North America. It was ordered,
that no goods or commodities being the,
growth or manufacture of the United States,
fhould be imported into the provinces of
Nova Scotia or New-Brunfwick, and their
refpective dependencies, except horfes,
neat-cattle, fheep, hogs, poultry, and all
other fpecies of live-ftock, and live provi-
fions; peafe, beans, potatoes, wheat, flour,
bread, bifcuit, rice, oats, barley, and all
other fpecies of grain; alfo lumber of every
fort; and thefe were to be imported by
Britith fubjeéts only, and in none other
than Britith-built thips, owned by his ma-
jefty’s fubjects, and navigated according to
law, and only during fuch time as the go-
vernots of thofe provinces fhould, with the
advice of their council, declare the fame
by proclamation to be neceflary for the
fupply of the inhabitants ; further, no goods
or commodities whatfoever, being the
growth or manufacture of the United-States,
were to be imported into the ports of the
province of Quebec.

An order was made 15 February 1486,
for allowing the warehoufing of rice upon
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the fame terms as were prefcribed in former .

orders with regard to tobacco, preferving
the fame diftinétion between the ports there
named and others. '

U2 In
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JArr o Inthe annual order made 24 March 1786,
reom 1z WeTe contained fome few variations from
#TZ'?’EZ. the former. The exception from the enu-
vianrsrion Merated articles, which had hitherto been
wwavs. confined to oil, was now extended to blub-
ber, whale-fins, and fpermaceti; and the
word o/ was changed into fifi-oil; the im-
portation might be either in Britifh-built
ihips owned by his majefty’s fubjects and
navigated according to law; or if in Ame-
vican fhips, might be until 1 Jan. 1487 in
thips belonging to the fubjects to the United
States, and whereof the mafter and three-
fourths of the mariners were fubjeéts of the
United States: but if after 1 Jan. 1787 they
were American fhips, they were to be fhips
burlr in the United States, and owned and
navigated as before-mentioned. Thefe two
alterations were, no doubt fuggeited by the
difcuffions that were now frequently had
on the fubject of the Southern Whale-fithe-
ry, and the fhipping and navigation of the
country, and which led to the forming two
bills that were pafled into laws in the then
feffion of parliament. Conformably with
the ideas then prevailing, the expreffion of
Britifh-fhips was chauged into- Britifh-built

Jhips. ’

An aét having been paffed in the laft fef-
fion of parliament refpecting the importa-
*ion of tobacco, the former directions on
this head were dropped in the prefent order,
and that article was directed to be import-
ed in conformity to the regulations of ftat.
25. Geo. 3. but the {pecial wording on that
fubjeét was retained and transferred to the

article
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article of rice. In the part that regulates,

the trade between the Weft India iflands

293 -
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and the United States, tobacco is added as o s-v. 1792

an article that may be imported from
America in the farr and lawful way of barter
ard traffic < between the people of the
“ United States and thofe of the Weft
“ Indies,” as permitted by ftat. 25. Geo. 3.
juft mentioned.

In the annual order made 4 April 1987,
an addition was made to the enumerated
articles, which now run in this order: piy-
tron, bar-iron, pitch, tar, turpentine, rofin,
pot-afk, pearl-afp, indigo, mafls, yards, bow-
{prits ; and conformably with the policy be-
gunin the laft annual order, if the impor-
tation was in American fhips, they were to
be builr in the countries of the United States,
and owned and navigated asrequijred in the
former order. Again, the following articles
were added to the enumerated articles al-
lowed to be imported into Nova Scotia and
New Brunfwick, rather with a view of bet-
ter explaining, as it fhould feem, what came
under the word /umber, namely, every fort
of fquared timber, {cantling, planks, boards,
ftaves, heading-boards, fhingles, and hoops.
In other refpets this order conformed with
the one of the foregoing year, and the an-
nual order made 19 March 1788 conform-
ed with that of 1787 juft mentioned, ex-
cept that every thing relating to the Weit
Indies and the Britith colonies was left out,
thofe regulations being introduced into ftat.
28. Ges. 3. pafled that feflion of parlia-

ment.
The

PLANTATION, "
TRADE.
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*4*r ur The annual order made 3 April 1489,
vea- ¢ 179;, purfued that of the foregoing year in every
72~ 2 1o thing, only that wheat, which had been pro-
rnaze.  hibited by an order of council dated 25 June
1788, on account of an alarm about the
Hefhan fly, which was fuppofed to havein-
fefted the American crop, was added to the
articles excepted from importation. The
annual order made in April 1790 contained
no alterations from that of the foregoing
year, butthat whear was no longer among

the excepted articles. ’

Dokt thercup. Some doubt had been ftarted upon the
o ;‘;’}’,}’;;fw’r’;'meaning of the American order, which ap-
Order. plied to it in all its changes from the firft
iflue of it to the laft; namely, What was
to be the confiruction as to thofe articles
imported from the United States which were
not enumerated or defcribed in the order?
And upon examining the order itfelf, a
doubt was raifed upon the wording. Some
contended, that the words towards the clofe
of the Girft fetion, and no other, were to be
underftood as referring to the artucles ; and
then the meaning would be, that nowother
articles than thofe enumerated and defcribed
fhould be admitted at all. Others conten-
ded, that no other referred to the daty; and
the meaning was, the articles enumerated
thould pay the duty there fpecified, and e
other duty: and they held, that thofe ar-
ticles that were excepted, and all other ar-
ticles from the United States, thould be
imported upon the general duty to which they
would be fubject, if coming from any other

place. The latter is -moft probably the
fenfe
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. . e . -
fenfe in which the words were ufed by the *«x7 .
framers of the firft order; it was certainly ., .,

the fenfe in which they had been conftrued ro . v. 1752
at the cuftom-houfe. But to remove all ":ir2rie¥

doubt, it was thought proper, that an or-
der of council fhould be made for ex-
plaining this doubt, and putting beyond all
difpute the words of an inftrument, that
contained the law for governing the whole
trade with the United States. This was ac-
cordingly done by an order made 6 Oct.
1790 ; in which likewife was removed an
ambiguity to which the word o/ was fub-
je&, from the printer having interpofed a
comma between that word and the word

S

The provifions of this explanatory order
are as follow : That oil made from fith or
creatures living in the fea, and blubber,
whale-fins, and fpermaceti, and alfo all
other goods and merchandize, the impor-
tation of which into this kingdom is not by
law prohibited, being the growth, produc-
tion, or manufacture of any of the terri-
tories of the United States, and not enume-
rated or defcribed in the annual order, may
be imported upon payment of fuch duties
of cuftom and excife as are payable on the
like goods and merchandize imported from
countries not under the dominion of his
majefty, according to tables 4. and D. and
F. 1n the confolidation act, or any fubfe-
quent law ; and where different duties are
there impofed on the fame goods coming
from different countries not under the king’s
dominion, then upon the loweft of fuch

duties ;

TRADE.
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duties ; and fuch goods are to be intitled to
drawbacks, according to thofe tables.

The annual order iffued 1 April 1791 was
worded conformably with this explanation ;

“and the order ifflued 1 April 1792 is a lite-

Tree Port A&,

ral copy of that of the preceding year;
and upon this order the trade with the
United States is now carried on (a).

Another point in the prefent policy with
regard to the plantations, is to encourage
the trade that can be carried on by means
of free-ports in the Weft-Indies. For this
purpofe the act of 6. Geo. 3. which had been
dropped, as far as regarded the free-ports
in the ifland of Dominica, ever fince ftat. 21.
Geos. 3. and was now upon the point of ex-
piring i toto, was repealed by ftat. 27.
Geo. 3. c. 27. as far as regarded importa~
tion or exportation, or the admiflion of
veflels, or the duties payable thereon (4).
The repealing a¢t then goes on to make re-
gulations de novo, adding to the number of
ports before opened, reftri¢ting the com-
modities admiflible to certain enumerated
articles, and limiting the tonnage: of the
fhipping.

Thus wool, cotton-wool, indigo, cochi-
neal, drugs of all forts, cocoa, logwood,

Auftic, and all forts of wood for dyers ufe,

hides, fkins, and tallow, beaver and all
forts of furs, tortoife-thell, hard wood or
mill timber, mahogany, and all other

wocds

fa; Sc~thie American order in the Ap pend X.
J) Sellox.
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woods for cabinet-ware, horfes, afles, mules,
and cattle, being the growth or production
of any colony or plantation in America,
belonging to, or under the dominion of,
any foreign' European fovereign or ftate ;
and all coin and bullion, diamonds or pre-
cious ftones, may be imported from fuch
colonies or plantations into the ports of
Kingflon, Savannahla Mer, Montego Bay, and
Santa Lucea, in the ifland of Famaica, the
port of St. George in the ifland of Grenada,
the port of Rofean in theifland of Dominica,
and the port of Naffau in the ifiand of New
Providence, one of the Bahamas. Such im-
portation muft be in fome foreign floop,
fchooner, or other veffel, not having moré
than one deck, and not exceeding the bur-
then of feventy tons, and muft be owned
and navigated by the fubjetts of fome fo-
reign European fovereign or ftate () ; and
the fame defcription of perfons and fhips
may export from thofe ports rum being the
produceof a Britith ifland, negroes brought
into thofe iflands in Britifh-built fhips,
owned, navigated, and regiftered according
to law, and all manner of goods that had
been legally imported into thofe iflands, ex-
cept mafts, yards, or bowfprits, pitch, tar,
turpentine, and tobacco, and alfo except
fuch iron as fhall have been brought from
the Britith colonies or plantationsin Ame-
rica (b). The legality of fuch importation
is to be firt made appear to the fatisfaction
of the officer of the cuftoms (¢).

The

(2) S:%. 2. () Sex. 4 (c)Sed ¢
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The enumerated articles fo imported
may be exported to Great Britain or Ire-
land, under the fame regulations as are
laid down in the Acdt of navigation, ftat.
12. Car. 2. c. 18.and ftat. 22. & 2. Car. 2.
c. 26. and alfo in ftat. 20. Geo. 2. c. 10,
which laid open the colony-irade to Ire-
land (a).

No goods or cemmodities of the growth,
production, or manufacture of Europe, or
the EKaft-Indies, or other places beyond the
Cape of Good Hope, are to be .xported
from the ilands of Grenada or Dominica,
or the Bahama Iflands, to any other Britifh
colony or plantatien in America or the
Weft-Indies (§). The regulations of this
aét are entorced by the ufual forfeiture of
the thip and goods. No fee or reward is to
be taken by the officers of the cuftoms for
any fuch foreign veflels, or the goods and
merchandize imported " or exported therg-
in (o).

Two alterations have fince been made in
thisact. It being found that the limitation
in the tonnage or the veflels was too great
areftraint on the trade, it was taken off by
ftat. 30. Geo. 3. c. 29. but the veflels are
ftill limited to one deck. Again, it being
found that perfons who inhabited within
the limits of countries admitted by us to
belong to European fovereigns, but who
did not hold themfelves to be jubjects of
fuch fovereigns, were anxious to partici-

pate

() Set. 6. (b) S g fe) Seér. 8.
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pate in this trade, it was, by ftat. 31. Geo, P A =™
3- . 39. fedt. 7. extended to veflels owned [, .o~
by any perfons inkabiting fuch countries.on o a. o. 1792,

the continent of America. e

The ftat. 2. Geo. 3. like the former Free
Port Ac¢t, was a regulation of experiment,
and was to continue in force only- till 1
September 1792, and from thence to the
end of the next feflions of parliament. It
is now continued, by an act of the prefent
feffion ; and by another ac of the prefent
feflion, fugar and coffee, the produce of
any foreign country or plantation, may be
imported into the port of Naffau, and in-
to any other port in the Bahamas, or Ber-
muda Iflands, that fhall be approved by
his majefty in council, under the regula-
tions of the Free Port A¢ts of 27. Geo. 3.
and 30. Geo. 3. ’

CHAPTER
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CHAPTER IL

TRADE WITH. ASlA, AFRICA, AND
AMERICA,

THE oply regulation made fince the
peace in 1782, which affeted the ge-
neral policy eftablifhed by the Aét of Na-
vigation with regard to this trade, is a
fection (@) in fat. 27. Geo. 3. c. 19. which
regards the African Trade, and makes it
lawtul for any perfon to import or bring
intdo Great Britain from Gibraltar, in any
thip or veflel which before y May 1486 did
truly and without fraud belong to his
majefty’s dominions, or was of the built of
his majefty’s dominions, and was navigated
and regiftered according to Jaw, any goods,
wares, or merchandize, being the growth
or production of the dominions of the em-
peror of Morocco, and which fhall have
been imported into Gibraltar direétly from
any of thofe dominions not lying to the
fouthward of the port. of Mogadore, in fhips
or veflels belonging to, ot of the built of,
his majefty’s dominions, as before defcrib-
ed, navigated and regiftered according to
law, or in fhips or veflels belonging to the
fubjects of the emperor of Morocco, upon

payment

(a) Se&t. 11.
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payment of the fame duties asif imported *ax™ Ut
direétly from Africa (¢). But fuch goods ..,ce,yss,
are to be accompanied with a certificate vo a.». 1792.
from the governor of Gibraltar, thewing srarcs. avo
they were brought into Gibraltar in the amerien

above manner (b). :

* The following alteration concerned the
affairs of the African Company. The fort
of Senegal had been ceded to France by the
peace of 1783 ; and the French king gua-
ranteed to Great Britain the poffefjion of
fort Fames and the river Gambia, both lying
between the port of Sallee and. Cape Rouge.
It was now thought more beneficial for the
trade, that the forts, fettlements, and fac-
tories, between the port of Sallee and Cape
Rouge, which by ftat. 5. Geo. 3. c. 44. had

.been vefted in the king, thould be re-vefted
in ‘the Company. This was accordingly
done by ftat. 23. Geo. 3. c. 65. The fame
freedom of trading there was, notwith-
ftanding, continued to all the king’s fub-

jects.
(9} Se&. 11, () Sect. 12.

CHAPTER
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CHAPTER I

THE EUROPLIAN TRADE.

THE only provifions made during this
laft period that can properly be claffed un-
“der the head of regulations refpecting the
European Trade, are in a claufe in ftat.
27. Geo. 3. ¢. 13. and another in ftat, 27
Geo. 3. c¢.19.

The firft of thefe was for carrying into
execution the commercial treaty with
France. Two of the articles that were the
objects of that treaty were wine and olive-
oil, both which were, by the A¢t of Frauds,
ftat. 13. & 14. Car. 2. c. 11. prohibited to be
imported from the Netherlands. This
ftood in the way of the adjuftment now
made by the treaty; and to remove this
obftacle it was enacted (2), that French
wines might be imported in cafks from any
place in the European dominions of the
French king, in fuch manner, and under
fuch regulations, as they might then by
law be imported from France; and alfo
French wines in bottles or flatks, as well
for fale as for private ufe, in the fame man-
ner, and under fuch regulations, as they

might

(a) Sc&@, 22,
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might then be imported from France for zsrr .
private ufe: and alfo, thac olive-oil the . .4
product or manufacture of France, or of roa.n. .75
any place in the European dominions of *3,.."
the French king, may be imported from

any part of the Netherlands belonging to,

or under ‘the dominion of, the French

king, in Britifh built thips or veflels owned,
navigated, and regiftered according to the

laws in force on or before 10 may 1787, or

in French-built thips or veflels owned by,

and belonging wholly to, the fubjeéis of

the French king, and whereof the mafter

and three-fourths of the mariners at the

leaft are the fubjects of the French king.

This regulation expires with the treaty in

the year 1900.

The laft of thefe claufes (4) was made
in order to do away the injury which the
Navigation A¢t fuffered from the provifion;
lately made by ftat. 22. Geo. 3. ¢. 78. in fa-
vour of foreign fhipping. Under that a&,
foreign thipping were qualified to import
the articles enumerated and defcribed in the
eighth fection of the A¢t of Navigation, if
they were of the built, or belonged to any
other country than that of their growth or
production, provided it was a country un-.
der the fame fovereign. This made an
opening that gave offence to the jealous
defenders of the policy of the Navigation
Acét; and it was accordingly meant to be
repealed, without its being fo exprefsly de-
clared, by the following provifion ; name-
ly, that the goods or commodities fo enu-

merated

(s) lnfat. 29. Geo. 3. c. 19
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JArr i merated or deferibed in the Aé of Naviga-
reace 1783, tion, being of the growth, production, or
7o a. p.175:- manufacture of Europe, may be imported

tUROPEAN
‘TRADE.

into great Britain, under the regulations
of that aét, and of ftat. 13. & 14. Car. 2.
c. 11. and ftat. 6. Geo. 1. c. 15. either in
thips which before 1 May 1786 truly and
without fraud wholly belonged to his ma-
jelty’s dominions, or which are of the built
of his majefty’s dominions, and regiftered
according to law, or in fhips the built of any
counrty or place in Europe belonging to, or
under the dominion of, the {fovereignor ftate.
in Europe of which fuch goods or commodi-
ties are the growth, production, or manu-
fatture, or of fuch ports where thofe goods
can only be, or moft ufually are, firft fhip-
ped for tranfportation, with a mafter and
three-fourths at leaft of the mariners be-
longing to fuch country, place, or port,
and in no other fhips whatfoever (a).

By this act, the fhips are required to be
of a certain built, as by the old law, but
the built need not be of the very country
of produétion, only of fome country under
the fame fovereign ; which latter point fo
far agrees with the liberality of the ftatute
meant to be otherwife corrected by this;
and by the wording of this part it applies
alfo to countries circumftanced like thofe
that were not under the fame fovereign at

the time when the A& of Navigation was
pafled.

It was intended by this a& to reftore the
law to the ftate it was in under the eighth

{ection
(a) S&. 10,
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feCtion of the A&t of Navigation, as al- ParT ur
tered by the prohibitory claufe in ftat. 13. .7, c. .85
& 14. Car.2.c. 11. and ftat. 6. Geo." 1. ¢. 7o 4. D.u792

15. But the penning of this act feems to
do more. Thus, under the words of this
act, currants and Turkey commodities,
being the growth, produétion, or manu-
facture of Europe, may be imported either
in thips belonging t0, or fhips built in, Great
Britain, or in fhips of the country; but by
the eighth fetion they may not be import-
ed but in Britith-buslr thips, or fhips of the
country. It was not, however, intended,
that the permiffion under this act fhould
go further than the permiffion under the
eighth fettion; and it is exprefsly pro-
vided, that this permiffion thould be ex-
ercifed under the regulations of that
and the other two acts before mientioned.
The conftruétion has accordingly been,
that where Britith-built thips are required
by the eighth fection, they muft ftill be
employed under this act. In like man-
ner, the permiflion here given is not to
be conftrued to take away the prohibitory
claufe in ftat. 13. & 14. Car. 2. nor is
the faving in ftat. 6. Geo. 1. which takes
off part of that prohibition, to be extended
beyond the limitations annexed to it,
which require the goods imported to be-
long to the king’s fubjefts, and the im-
portation to be in Britith-bui/t thips (4)-

(2) Vid. ant. 204. 208.

X CHAP-

EUROPEAN
TRADE.
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CHAPTER IV.

THE COASTING TRADE.

PART L THE Coafting Trade, as far as fhipping
m were concerned, feems to have been left in
10 a.». 1702, the ftate in which it was placed by the A&
parve  of Navigation, and ftat. 1. Fac. 2. c. 18.
“The late laws made to prevent fmuggling
do in fome meafure, affe¢t this trade,
but are not properly within the limits of

the prefent work.

CHAP-
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CHAPTER V.
THE FISHERIES.

The Newfoundland Fifhery The Greenland
Fifhery—The Southern Whale Fifhery—The
Britift Fifheries The Herring Fifhery——
The Deep Sea Fifhery.
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THE extending and improving of the sary ux

Fifheries occupied a confiderable portion
of that attention which has lately been

L Ve W
PEACE 1783,
TO A.D. "792»

beftowed on the thipping and navigation of T*#*****

the country. The regulations for condué&-
ing thefe in a great meafure, and the boun-
ties for their encouragement altogether,
depended upon certain temporary laws
which were near expiring in the twenty-
fixth year of his majefty’s reign. Thus
the bounties granted by ftat. 15. Geo. 3.
c. 31. for the Newfoundland Fifhery were
to expireon 1 January 1787. The bounties
given by ftat. 11. Geo. 3. c. 38. for the
Greenland Fifhery werc .to expire on 25
December 1786. The bounties given by
ftat. 15. Geo. 3. c. 31. and ftat. 16. Gen. 3.
¢. 47. for the Southern whale-fithery were
to expire i January 1787. The bounties

X2 given
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,given by ftat. 11. Geo. 3. c. 31. and flat.

19. Geo. 3. c. 26. for the Britifh white her-
ring fithery, were to expire with the clofe
of the feflion of parliament next after 22
October 1785. It became immediately
neceflary to confider the policy to be obferv-
ed refpecting thefe objects of trade and na-
vigation. The refult of this confideration
was, that bills were brought into parliament
and paflfed into laws, in the twenty-fixth
year of the king, for granting new bounties,
and making new regulations for carrying
on thefe fifheries with every poflible advan-
tage to the nation. We fhall now take a
view of thefe ats, and the general {cope of
them, without entering too far into their
detail. The firft is c. 26. for the New-
foundland fifhery ; the next is c. 41. for
the Greenland fithery ; c. 50. for the South-
ern whale fithery ; and c. 81. for the Britifh
titheries.

The bounties granted by c. 26. atre for
ten years, for veflels employed in the Bri-
tith fifhery on the banks of Newfoundland.
They are to be Britifh-built, and wholly
owned by his majefty’s fubjets refiding in
Great-Britain, Ireland, Guernfey, Jerfey, or
Man, navigated with a mafter and three-
fourths of the mariners of thé¢ fame deferip-
tion. They are alfo to be qualified and
fubject to the regulations of ftat. 10. & 11.
il 3. c. 25. and they are to clear out
from fome port in Great Britain, Guern-
fcy, Jerfey, or Alderney, after 1 January
in every year, and proceed to the banks of
Newfoundland; and having catched there

a cargo
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a cargo of not lefs than ten thoufand fith,

399

PART IIIL

they are to land them at one of the ports ;usce 18,
on the north, eaft, or fouth fide of theres .17

ifland, between Cape St. John and Cape
Raye, on or before 15 July, and then
make one more trip at leaft to the banks,
and return with anether cargo of fih,
catched there, to the fame port. The-one
hundred fhips which fhall firft do this are,
if navigated with not lefs than twelve men,
to be intitled to 40l. each; if with lefs
than twelve, but not lefs than feven men,
25l. each: provided, that if in"cither of
thofe cafes the vefiel is wholly navigated by
men going out upon fhares, that is, receiv-
ing a certain fhare of the profits of the voy-
age in lieu of wages, fuch veffel thall in the
firft cafe be intitled to gol. and in the latter
cafe‘to 351. Again, the next one hundred
veffels fo arriving are in the firft cafe to
have 25l. each, in the latter eafe 18l. each;
and fuch of them as are wholly mavigated
by men going out upon fhares fhall in the

cafe be intitled to 25l. and in the
latter cafe to 21l

In order to prevent frauds, a certificate
s to be exhibited to thc collettor of the
cuftoms before’ he pays the bounty, from
the governor of Newfoundland, that all
the requifites were there complied with (4).
The fanckion of oaths by the mafter and
mate is required to certain faéts (). Pro-
vifion is made for preventing the defertion
of feamen (¢), and the felling of boats,

veflels,

() Set. 1. (%) 8.& 1. 4 71 (<) Sel. 12, 13,

PISHERIES.
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veflels, or tackle, for the fithery to fo-
reigners (2). Powers are given to his ma-

Toa-n.ing: Jefty’s officers on that ftation to feize vef-

FISHERIES,

The Greenland

Fitiery.

fels (&).

Again, by ftat. 29. Geo. 3. c. 53. it was
declared, that no fith taken or caught by
any of his majefty’s fubjects or other per-
fons arriving at Newfoundland, or its de-
pendencies, or on the banks thereof, ex-
cept from Great Britain, or one of the Bri-
tifh dominions in Europe, fhould be land-
ed or dried on that ifland; with a faving
of the rights granted by treaty to the French
king (c): a provifion that was occafioned
by perfons from the Bermuda Iflands hav-
ing lately aimed at poflefling themfelves
of a fhare in the fithery. '

The bounties granted by c. 41. are for
five years; they are for Britith fhips, own-
ed by Britifth fubjeéts ufually refiding in
Great Britain, Guernfey, Jerfey, or Man,
which proceed from thofe places on the
whale fithery to the Greenland Seas or Davis's
Strairs, or to the feas adjacent, manned
and navigated with a mafter and three-
fourths at leaft of the mariners Britith fub-
je¢ts, ufually refiding in Great Britain,
Ireland, Guernfey, Jerfey, or Man. Such
thip, after fhe has been vifited and admea-
fured by the officer of the port, and it fhall
appear upon infpedtion and examination

" upon
(:) By l(:z). fs.kbe,:.‘ 3‘. sc 38. ki mﬁ?iﬂ?f};;}"v:!;ed to make

cegvlztiens for more peaceably carrying on the Fren:h Tifhery,
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upon oath of certain perfons, and it thall &=z 1
be certified by fuch ofhicer, that fhe is pro- m
perly furnifhed with tackle and equipmentro » ©. 1792
for the whale fithery, according to the re- ~
quifites of the act, and means to proceed

thither, and endeavour ‘to take whales, or

other creatures living in the feas, and on

no other defign or view of profit in'the

voyage, and to import the whale-fins, oil,

and blubber thereof, into Great Britain,
fpecifying the port, and fhall give bond for

fo doing; upon thefe terms fuch thip may

have a licenfe from the commiflioners of

the cuftoms to proceed on fuch voyage (2) ;

and upon the return of fuch fhip, and her
condition being reported by the officer of

the port, and oath made by the mafter as

to the performance of the voyage, and that

all the whale-fins, oil, and blubber, im-

ported were really and bona fide caught and

taken in thofe feas by the crew of fuch

fhip, or with the afliftance of fome other

thip licenfed for that voyage, there is to be

paid by the commiflioners of the cuftoms a

bounty of thirty fhillings per ton of fuch

thip (0)-

Such fhip muft fail on her voyage on or
before 10 April, and continue in thofe feas
diligently endeavouring to catch whales or
other creatures, and not depart befere 10
Auguft, unlefs laden with & certain quan-
tity of oil, blubber, or whale-fins, unlefs
they fhall be compelled, by fome unavoid-
able accident, to depart (¢). Ships of mhore

- than

fa) Seét. 1. (b) Se&. 3. (c) Se&x. 4
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pan7 o than four hundred tons, already employed
vsace 1785, 10 the fifhery, might continue to be rated
To a. o 1792. 35 of four hundred tons, and not more.

FISIIEP IS,

All thips coming into the fithery after 25
December 1786, and being more than three
hundred tons, fhall not receive a bounty
for more than three hundred tons ({l) and
fuch fthips refpetively are not to equip and
man for more than four hundred or three

hundred tons (4).

If a log-book has not been conftantly
kept on board, no bounty will be allowed
(¢). The log-book muft be produced to
the captains of his majefty’s fhips of war
with which they may chance to fall in, and
alfo to the Britith conful at any foreign

port (d).

Provifion was made, that fhips owned by
the king’s fubjects refiding in Ireland, and
fitting out from thence, thould, on com-
plying with the’ conditions of this act, be
intitled to thefe bounties (e). Permxﬂion
was given to infure the bounties, in order
that when fhips were loft the owners
might have fome indemnity (/). Harpoon-
ers, line- managers, ‘and boat-fteerers, are
fecured from preffing (g). The extent of
the fithery is defined to fifty-nine degrees
thirty minutes north, and no farther (4).
The commiflioners of the cuftoms are an-
nually to lay before parliament dn account

of the fhips employed (7).

It
(2) Se&. 8. (b) S & 9. (c) Sect,10. (d) Sett. 11. i
(e) Sc&.va. (f) S &.13. (g) Se&. 1y, (b) Ser. ;8.
(i) S.&. 19.
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It appearing not neceflary to keep fhips Jar

in the Greenland feas fo long, it was en- reace g,
acted by ftat. 29. Geo. 3. c. 53. that they":[:H:‘LZﬂ
fhould have the bounty although they left
thofe feas before the 10th Auguft, and were
not laden with the quantity of whale-fins
and of oil and blubber required by ftat. 26.
Geo. 3. €. 41.1. 4. provided they did not de-
part from thence till the expiration of fix-
teen weeks from the time of failing from
the port from whence they cleared out ().
A penalty of 50l is by the fame a&t impof-
ed on mafters who wilfully difmifs their
apprentices befcre the expiration of the
time for which they were indentured (&).
By an act of the laft feflion, thefe bounties
were continued for one year longer; and
by another of this feflion they are conti-
nued tor hix years ; during the firft three at
twenty-five fhillings; during the fecond
three years at twenty fhillings per ton.

The next is the Southern Hhale Fifhery. The Southern
Premium are granted by c. 50. of this fefli- Ve Fitery
on, for ten years, to twenty fhips employ-
ed in that fithery; they are to appear by
their regifter to be Britith-built, and they
are to be fitted and cleared out from Great
Britain or Ireland, Guernfey, Jerfey, or
Man, and wholly owned by the king’s fub-
jects ufually refiding there (¢).

With regard to fiftcen of thefe thips clear-
ing out between the 1ft May and the ift
September, and failing to the fouthward of

feven

{e) Set. 2. () Selt 5, 6, 9. (c) Se@. 2.
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v v feven degrees of north latitude. and there

T . .

veacs 1755, carrying on the fithery and rcturning be-

10 a. 0. 172 fore the ¥t July in the fuofequent year to

WM Great Britain, there is to be paid 500l to

the three which fhall feft arrive with the
greateft quantity of oil, or head-matter,
being not lefs than twenty tons in each
thip, the produce of whales or other crea-
tures living in the fca, taken and killed by
the crews of fuch fhip refpectively; gool.
to the three that thall firft arrive with the
next greateft quantity ; oci. to the three
that fhall fift arrive with t2e next greate
quanctity ; 200! to the three t-at fhall firft
arrie with the next greateft quantity;
and 100l in like manner to the next three
{a).

With regard to the remaining five, they
are to proceed to the fouthward of the thir-
ty fxh degree fouth latitude, and there
carry o1 the fithery, and return in not lefs
than eighteen months nor more than twen-
ty-eight months from the 1t of May in
the year in which they clear out; and
there 15 to be paid 4oal. to the firft which -
thall arrive with the greateft quantity of
oil or head-matter in manner before men-
tioned ; 600l. to the next; and sool. 400l
and 300l to the others in order refpective-
ly (b).

The fhips are to be navigated by a maf-
ter and three-fourths of the mariners being
the king’s fubjeéts ufually refiding in Great-

Britain,

(=) Seit 3. (%) Sel. 4.
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Britain, Ireland, Guernfey, Jerfey, or sarrT mr
Man; or if the fhip clears out from Great- ... .5,
Britain, then it may be navigated by per-ro ».». 792
fons being proteftants, and who, not being """
fubjects of his majefty, have been hereto-

fore employed in carrying on this ﬁfhery ;

and who fhall firft make oath, if it is their

firlt voyage from Great-Britain, that they

have already eftablifhed, or intend to éfta-

blith, themfelves and families in Great-

Britain, as fubjects thereof; and if it is their

fecond voyage, that they actually have fo
eftablithed themfelves ().

Various regulations are contained in this
act for attaining the object defigned and
preventing frauds. Each fhip is to have
on board, for every fifty ton, an appren-
tice indentured for three years (4). A log-
book is to be regularly kept and produced
to the collettor of the cuftoms at the re-
turn home, and verified on oath; and is
likewife to be produced to the captain of
any of his majefty’s fhips with which they
may happen to fall in (¢). The mafter,
mate, and two of the mariners, are to make
oath, that the oil and head-matter are the
produce of their own fithing (d). A penal-
ty of sool. isincurred if the cargo is made
up from the fithing of any other crew (e).
It oil or head-matter is mixed with wa-
ter to increafe the quantity, the whole is
forfeited and the premium loft (). The
quantities are to be afcertained by an ofk-
cer of the cuftoms (g).

Any
- (a) Sed&. 5. (b) Sed. 6. (c) Sel. 7, 8.

(d) Sea.o. - {e) Sect. 19 (/) Sett.zs.
(g) Sedt. 224 . '
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Any produce of the fithing in the goin§
out or returning home, although not taken

10 4 v.1i752. within the preferibed latitudes, may be

FISHERIES,

reckoned towards the requifite quantity (z).
If a thip makes two voyages within any of
the periods, fheis to have only one premi-
um (by. Harpooneys, line-managers, and
boat-fteerers, are privileged from being
imprefied (¢).

As thefe voyages would earry fhips with-
in the limits of the charters granted to the
Eaft-India and South-Sea Companies, fome
fpecial provifion was neceffary to qualify
them to make this incroachment. Jt was
accordingly enacted, that they might go to
the eaftward of the Cape of Good Hope,
and to the weftward of Cape Horm, or
through the Straits of Magellan, in order
to carry en the Southern whale fithery, pro-
vided thofe failing to the eaftward of the
Cape of Good Hope did not pafs to the
northward of thirty degrees fouth latitude,
nor make mere than fifteen degrees eaft
longitude from the Cape of Geod Hope;
and thofe pafling to the weftward of Cape
Horn, or through the Straits of Magellan,
did not pafs to the northward of the equi-
nocétial line, nor make more than fifteen
degrees weft longitude from Cape Horn (4).

Such fhips were alfo to take a licenfe
from the Eaft India Company; but the
Company were not obliged to grant it to
more than ten fhips in one year, if it was

for

() Se&. g1, (b} Sc&. 20, (<) 8:&. 23.
(4) Seit. 14, 13, :
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for pafling to the eaftward of the Cape of zar7 ur
Good Hoge; and this, under certain con- m
ditions, calculated to guard againft illicit o ~ v 1752
trade (a). Thofe who exceeded thefe limits ™"
were liable te the penalty attending the
infringement of the Company’s trade ().

When fhips return from a voyage to the
eaftward of theCape of Good Hope; they

muft bring a certificate from the officer of

the port, teftifying there are no goods on

board the preduce of thofe places, but on-

ly oil, head-matter, or bone of whales or

fith, otherwife they will not be intitled to

the premium (¢). Thofe failing within the

Iimits of the South-Sea Company’s charter,

as defcribed by ftat. 9 Aun. c. 21. are to have

a licenfe from that Company (4).

Laftly, temptations were held out to in-
vite foreigners to come and fettle here, and
carry on the Southern whale fithery from
this country (e).

Some amendments were made in this aé
by ftat. 28. Geo. 3. €. 20. As to the fifteen
thips, they are now to fail between the
1ft Jan. and 1ft Nov. and to return to
fome port in Great Britain on or before 1t
Sept. in the following year. As to the re-
maianing five fhips, they are to Tail between
the fame periods of 1ft Jan. and 1ft Nov.
and to return on or before 1t Dec. in the
following year (f). The following addi-
. tional premiums are granted for the {fame
period as the former : they are for three thips

clearing

(a) Se&. 16. (5)S:19. 0 (e) S-&18
(d) St g fe) Sc&t. 24,26, 2% 8 CFr et .
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Ptz clearing out, as in the former adt, between
veace 1785, 1t Jan. and 1ft of Nov. and which fhall
7o & ».1752-double Cape *Horn or pafs through the
™ Straits of Magellan into the South Seas,
and there carry on the fithery for four
months to the weftward of Cape Horn;
namely, to fuch fhip which fhall return to
fome port in Great-Britain on or before the
ift Dec. in the fecond year after clearing
out, but not in lefs than eighteen months,
and with the greateft quantity of oil or
head-matter, not being lefs in the whole
than thirty tons, there fhould be paid 8ool.

to the next 700l. to the next 60ol. (2).

Again, fhips failing to the eaftward of
the Cape of Good Hope, may pafs as far as
the equator northward,and as far asfifty-one
degrees longitude eaft from London, and
no farther; and thofe pafling to the weft
of Cape Horn, or through the Straits of
Magellan, may pafs as far as the equa-
tor northward, and as far as one hundrd
and eighty degrees longitude weft from
London, and no farther. Such fhips are
to have licenfes from the Eaft-India and
South-Sea Companies (4); and the Eaft-
India Company are not obliged to grant
any licenfe to fail within the limits of their
trade round‘the Cape of Good Hope, until
the owners have given bond in the penalty
of 2000l. for fuch fhip not taking on board
goods the produce or manufacture of the
Eaft Indies, or other places between the Cape
of Good Hope and the Straits of Magel-

lan,

(a) Se&. 2. (t) Seqt. 3.
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lan, to the value of 100l. except fuch as are
neceflary for their voyage (¢). Doing any
thing in breach of this and the former act,
fhall difable a fhip from being entitled to
any licenfe in future (4). Power was given
to the governor of St. Helena, the comman-
ders of the Company’s thips, or agents there-
to authorifed by the Company, to fearch
licenfed fhips for Eaft India goods (¢).

319"

PART UI.
(N
pkack 1783,
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Ships doubling the Cape of Good Hope,.

or Cape Horn, or pafling thréugh the
Straits of Magellan, and not being lefs
than two hundred tons burthen, may be
armed for refiftance and defence, on a li-
cenfe being obtained from the Admiralty ;
which licenfe is to be granted on exhibiting
a certificate from the commiflioners of the
cuftoms, teftifying that fuch thip isentered
out for fuch voyage, and that the owner
has entered into bond in a penalty of 2000l.
with condition that fuch arms fhall be ufed
only for refiftance and defence in cafes of
involuntary hoftility (d).

No fhip is to have more than one of the
additional premiums, although fhe make
two voyages within one of the periods (¢).

Laftly, there was held out fo foreigners
a fimilar temptation to come and fettle
here for the purpofe of carrying on this

fithery (f).
An

b) S.& (c) S8 6

(a) Se&. 4. { . 5. :
(d) se&x. 7, 8. (¢) S:& 0. (f) Se2 14,15, 16,17, 18.
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An amendment was made in ftat. 28.
Geo. 3. c. 20. by ftat. 29. Ges. 3. . 53. it

7o 4. 0. 1752 being thought fufhcient, if inftead of eigh-

FISHERIES,

‘The Britith
Tufheries.

teen months, fuch three thips were kept out
only fixteen months (). Again, it was de-
clared, that thips need not clear out {pecial-
ly for the latitudes mentioned in ftat. 26.
and ftac. 28. (b). If any mafter permitted
his apprentice to quit his fervice before the
expiration of three years, he is to forfeit
fifty pounds (¢). In all thefe fithery-acts
there is provifion made for importing the
produce thereof duty free. :

The laft & made in this feffion of par-
liament refpeting the fifheries, is ¢h. 81.
for the encouragement of the Britith fith-
cries. In the former feflions, by ftat. 25.
Geo. 3. c. 65. the bounty given by the
former acts of 11. Geo. 3. and 19. Gro. 3.
was extended to veflels and buffes above
eighty tons burthen () ; and the regulations
in thofe acts compelling the bufles to rendez-
vous at certain times and places were re-
pealed (¢). This act extends the bounty,
upon certain conditions, even to thofe un-
der twenty tons (f). But the old bountics
now expiring, it was enacted by ftat. 26.
Geo. 3. c. 81. that from 1 June 1789, for
the term of feven years, and from thence
to the end of the then next feflion of parlia-
ment, a bounty of twenty fhillings per ton
fhould be paid annually to the owner of
every decked veflel built in Great-Britain
after 1 Jan. 1780, of not lefs than fifteen

tons

(2) Se&t. 3.+ (b) Se@t. 4. {c) Se&. s.
(d) #.a. 5. (e) 8:&. 3. (f) Scét. 3.
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tons burthen, manned and nawvigated ac- PART U
cording to law, which fhall be htted and m
clearcd out for and employed in the Britith 7¢ & o 1702

white herring fithery (a).

The manner in which thefe veflels are to
be equipped and procced in their voyage,
with the jnanner of makiag up their cargo,
compofe a very long detail not neceflary to
be here repeated. ’

The act gives likewife feveral other
bounties ; namely, four fhiliin s per barrel
for herrings pac'ted and comp<tely cured,
and landed tro>m any buafs inticled to the
twenty fhillings bounty ger ton; or 1if a
greater proport:oa than twvo barrels and a
half to a ton is fo taaded, thei oue fhilling
per barrel (b).  Alio a bounty of one fhilling
per barrel for all fuch herrings landed from
boats nat intitled to the twenty fhillings
bounty (¢).

FISHIRIES.

It gives alfo additional encourageiment Tl Deep 88
to the Decp Sea Fihery on the north and "

north-eaft coafts of this kingdom ; namely,
for the greateft quantity of herrings caught
by the crew of a bufs intitled to the above
bounties of twenty fhillings per ton, and four
thillings and one fhilling per barrel, and
brought in by fuch bufs between 1 June
and 31 Nov. the premium of eighty gui-
neas; for.the next greateft quantity, fixty;
the next, forty ; and the next, twenty gui-
neas (4).

All

fa) Sett. 1, 2. (t) Seqr. ?, . fc) Seq 1n.
‘) Se&x. 14
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All duties in refpe@ of herrings, cod,
ling, hake, and falmon, or other white fith

102017520 caught and cured by Britith fubjeéts, and

FiSUHERILS,

removed for home confumption, were to
ceafe, excepting the equalizing duties paid
on the importation from Scotland into Eng-
land of falmon, cod, ling, hake, tufk, and
other white fith (a). The diftin&tion- with
regard to the bounty made by ftat. 5. Gen.
1. c. 18. between that called haberdine and
other dried cod, was taken away, and in-
ftead of the five fhillings bounty there is to
be paid in all cafes that of three fhillings
fer hundred weight (5).

A bounty of one thilling per barrel is
given to the Inhabitants of the Ifle of Man
for herrings caught and cured by them;
and alfo on the export thereof, the boun-
ties allowed by ftat. 5. Geo 1. c. 18. (¢);
and the duty on the import of herrings
from the Ifle of Man was from thenceforth
to ceafe (d).

Laftly, in order better to proteét the
Britith fithery, it was endeavoured to give
further fan&ion to ftat. 1. Geo. 1. c. 18.-and
ftat. 9. Geo. 2. ¢. 33. for prohibiting the im-
portation of foreign-caught fith. To faci-
litate the profecution of offenders againft
thofe aéts, power is given to two juftices,
upon the information of an officer fufpect-
ing fuch fith being brought into the port
of London, tofummon the parties and pro
cced to hear the complaint, and convict in

a fummary

ca) Se@t. 1g. (b) 5:&. 16. (c) 5e&. 33, 34.

{40 Sl 35,
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a fummary way upon their non-appear-
ance (a).

Some alterations were made in this act
in the fubfequent feflion of parliament. By
ftat. 27. Geo. 3. c. 10. the bounty which by
the former act was confined to bufles built
before 1 Jan. 1780, is extended to thofe
built after that period (4). Some trifling
alterations were alfo made as to the cargoes
of veflels (c) ; and the bounty of twenty
thillings per ton is not to be allowed to
more than ffty veflels fitting out in one
year from the fame port; (d).

Such are the regulations of this long a&
for promoting and proteéting the fitheries
on our coafts; to which we have only to
add, that by ftat. 25. Geo. 3. c. 58. an ad-
ditional bounty was given on the export
of pilchards for that feafon only, which was
continued, with other additional bounties.
by ftat, 26. Geo. 3. c. 45. to 24 June 1786,
which makes the whole of the parliamen-
tary proviftons pafled at this time for in-
creafing and extending the Britifh fitheries.

Nothing remains to add but the follow-
ing provifion in the Confolidation Adt, ftat.
27. Geo. 3. ¢. 13. which enaéts, that frefh
fith of every kind or fort whatever, caught
or taken in any part of the ocean by the
crews of any fhips or veflels built in

Y 2 Great-

(a) S . a3, 44, &c (b) Se&t. 1, 2. fc)S:2 5, 4
(d) s 5.
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Great-Britain, Ireland, the iflands of Jerfey,

reace 1783, Guernfey, or Man, or in any of the colo-
To . P17 2.nies, plantations, iflands, or territories

FISHERIES,

which now belong, or at the time of
building fuch veflels did belong, or which
may hereafter belong to, or be in poffef-
fion of his majefty, his heirs or fucceflors,

~and wholly belonging to and owned by his

majefty’s fubjels ufually refiding in Great
Btitain, Ireland, or the iflands of Jerfey,
Guernfey, or Man, and navigated and re-
giftered according to law may be imported
mto Great-Britain in thips fo built, owned,
and navigated without payment of any duty
of cuftoms whatever (a).

The fum and refult of all thefe various
Jlaws regarding the fitheries, feem to be
this. The following advantages are obtain-
ed by permanent laws : namely, By ftat. 10.
& 11. il 3. c. 24. ftat. 1. Geo. 1. ft. 2.
c. 18. enforced by ftat. 9. Geo. 2. c. 33.
and ftat. 26. Geo. 3. c. 81. f. 43, 44. no
fort of fith whatcver of foreign fithing (ex-
cept eels, ftock-fith, anchovies, fturgeon,
botargo or caveare, turbots and lobiters),
can be imported into England.

By ftat. 27. Geo. 3. c. 13.f. 32. all frefh
fith caught by veflels built in the king’s do-
minions, and owned by perfons ufually re-
fiding in his majefty’s European dominions,
may be imported free of duty ; and by ftat,
5. Geo. 1. ¢. 18. f. 6. and ftat. 26. Geo. 3.

c. 81. 1. 16. a bounty is paid on the export
of

73) Sed. 3%
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of pilchards or fhads, codfith, ling, or hake, FART "
whether wet or dried, falmon, white her- m
rings, red herrings, and dried red fprats,™ *- o '75%
being of Britifh-fithing and curing. -

The following advanfages are obtained
by temporary laws : namely, By ftat. 26. Geo.
3. ¢. 81. and ftat. 27. Geo. 3. c. 10. &
tonnage bounty and various other bounties
are given on the fith caught in the Britifh
fitheries on the coaft. By ftat. 26. Geo. 3.
c: 45. a bounty on the export of pilchards.
By ftat. 26. Geo. 3. c. 26. a bounty on the
filh taken in the Newfoundland fifhery.
By ftat. 26. Geo. 3. c. 41. a tonnage bounty
on fhips employed in the Greenland fifhery.
By ftat. 26. Geo. 3. c. 50. premiums on the
arrival of fhips from the Southern whale-
fithery. The feal-fkins, oil, head-matter,
blubber, and whale-fins, taken in the New-
foundland, Greenland, or Southern whale-
fitheries, are importable without payment
of any duty.

CHAP.
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CHAPTER V]
OF BRITISH SHIPS.

Frouds 1n Regifering—Smuggling—Defeéls in
the Regifiering Laws—Intended Amendments
therein—Points fubmitted to the Commiffioners
of the Cuftoms—T heir Report thereupon—Pro-
pofals for amending the Laws—The Opinion gf
the Committee of Trade thereupor—>Stat. 26.
Geo. 3. ¢. 60.—Of Britifp-built Ships—Of
Regiftering—The Bond—Indorfement on the
Certificate—Bill of Sale—Change of Name—
Certificate Ioft or miflaid Prize Ships
Amendnents made in Stat. 26. Geo. 3. c. 60.—
Of Shipping in the Eaftland Trade— Remedies
propofed 1w Aid of Britifh Shipping—Eafement
in_Duties for Britifp Ships—The Cafe of q
Bill of Sale—Macneal’s Cafe.

PART I

e~ IN the 26th year of the prefent king very
ract 783, confiderable alteration was made in the
* amen” ™ whole concern of regiftering thipping, with
surs.  a view of fecuring to fhips of the built of,
this country a preference and fuperiority

which they had not enjoyed fo completely

before. The plan of regulation then pro-

pofed to parliament was the refult of an

enquiry
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enquiry and deliberation of great Jength 7227 0
before the committee of privy council for srace 1983,
the affairs of trade and plantations; and 7o .o 1792..
that enquiry was commenced and carried e
on, and the meafure at length decided upon
principally by the exertion and perfever-

ance of a noble lord, to whom I have had

occafion before to allude.

A view of the change which had happen-
ed in America, fuggefted the neceflity of
fome regulations refpecting the regiftering
of thipping for the plantation-trade.

The frauds which ufed to be committed Frauds iu
before the war were chiefly confined 'to the N&«¢
Weft-Indies ; and they principally confifted
in the Dutch inhabitants of St. Euftatia,
and Curaoca, and the Danes at St. Croix,
purchafing Britifh veflels with their planta-
tion regifters, and then employing them in
the Weft Indies as Britifh bottems. Befides
this pratice by the Dancs, and Dutch them-
felves, there were many Britifth fubjeéts who
refided and were admitted burgers in thofe
iflands, and carried on their trade from'
thence to our iflands, the fame as if they
were refident in a Britifh plantation.

But thefe abufes were far exceeded by
thofe which had prevailed during hoftilities,
and fince the termination of the war.

It appeared, that the cuftom-houfe offi-
cers in cur plantations had granted regifters
to qualify feveral fhips to trade inour plan-
tations, which were built in fome of the

provinces
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provinces in North America, during the
time théy were in actual reébellion, and of
*which the owners as well ds mafters were
now really and truly fubjeéts of the United
States, and refident there, Thefe regifters
had been granted under an idea; that veflels
built before the acknowledgement of the
American independence, and while his ma-
jefty ftiled them his rebellious fubjects, were
to be confidered as plantation bujlt, and
the owners and mafters as Britifh fubjeéts. -

This was a very important ¢onfideration
in the commerce of the colonies, and in-
volved in it a point of law, upon which it
was neceffary to confult the law-officers;
when it was held by them, that a veflel
built in America during the exiftence of
the prohibitory aéts, could not be confider-
cd as intitled to the privileges of a Britifh-
built thip; becaufe the fhips and effects be-
longing to the inhabitants of the revolted
colonies were declared to be forfeited ; and
thofe colonies had never been reftored to
his majefty’s peace, but had been declared
Independent States

Thus, all fhips built fince the proliibito-
ry act 16. Geo. 3. that is, fince the beginning
of the year 1776, were held to be foreign
ﬂnps in point of law. But the evil, in
point of fact, would ftill in a great degree
continue to prevail, and it was neceflary to
refott to fome temedy that would have the
effect of making fuch regifters ufelefs.

From the regiftering of plantation fhips,
it was natural to pafs on to the confidera-
tion
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tion of Britifh fhipping in gereral ; refpect-
ing which fome points of great impoitance
prefented themfelves.

It appeared upon erquiry among mer-
chants and underwritets, that by the courfe
of infurance, the fhipping of this country
had upon the fame voyages a preference
over the fhipping of all the other countries
in Europe, and over that of America.
With refpect to American fhips bound to
and from America and the northern parts
of Europe, the premium of infurance was
double that on Britifh fhips; and to and
from the fouthern parts of Europe the dif-
ference was confiderably greater. This
preference was to be afcribed to Britifh thips
being better built, better fitted, and better
navigated ; but the difference in the latter
cafe was to be af¢ribed to the war carried
on againit the Americans by the Barbary
States ; that although there was not much
difference between the two in the infurance
to the Weft Indies or to Africa, the prefe-
rence would, for the firft of the above rea-
fons, be given to a Britith fhip.

It appeared alfo, that Britifh thipping had
greatly the preference of the thipping of
Rufha, and of Denmark; of Sweden, ex-
cept their Chinamen, which are few in
number, and of the fhipping of Hamburgh,
but not {o great as over the more northern
nations ; that it was preferred before the
Dutchthipping, the Spanifh,and Portuguefc;
but that the premium on French and Britith
thipping was much the fame. Upon the

‘ whole
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whole there feemed, on a general view of
the commerce of the world, to be fuch an
advantage on the fidc of Britith fthipping,
that new obligations to employ them might
be impofed with fafety; that the time was .
now arrived for excluding almoft entirely
foreign-built thips from the LEuropean as
well as the plantation trade; and that the

fcheme of regiftering fhould, for that pur-

pofe, be extended to fhips employed in all
tradss whatfoever.

The fuppreffion of fmuggling had lately
occupied the attention ot the Legiflature’
and it was thought that the intended fcheme
of regiftering might be made auxiliary to
the completion of this objett.

It is the bufinefs of the mafter ofa fmug-
gling veflel to pafs, if poflible, unkrown and
undifcovered ; it was found, therefore, that
a fmuggler was frequently changing not
cnly his own name, but that of his veffel ;
and although informations were given
againft both, it was gencraily difficult to
proceed in a courfe of juftice againft either.
Another practice was to change the port or
place to which the veffe] was faid to belong,
as often as it fuited the views and neceflijies
of the {muggler.

Not only the mafters cf fuch veficis, but
the owners, found it convenient to keep
themfelves concealed. Some fmuggling vef-
f=1s, liable to forfeiturc under fiat. 24. Geo.
2. €. 47. if they belonged to Britifh fubje€ls,
and were found in port, or within four

leaques



SHIPPING AND NAVIGATION. 331

leagties of the coaft, unlefs licenfed by the 7 * > '
admiralty, frequently efcaped by obtaining ,.ace (g8,
documents certifying they were the proper-ve » »- 1792
ty of foreigners refiding at Oftend, Flufh-  “su..
ing, and other foreign ports; and they had *
often fo been claimed, although known

to be built in-this kingdom, folely navigat-

ed by Britith feamen, and employed in the
contraband trade,

Thefe evils, “it was thought, might be re-
medied, if every veflel was to be regifter-
ed at the port to which it belonged; it
would then be eafy to afcertain the true
name of the veflel, of the mafter, and of
the port; and if the names and occupations
of all the owners were required to be defcrib-
ed before a certificate of regiftry thould be
granted, it might be expected that many
petfons would be difeouraged from being
concerned in building, equipping and em-
ploying veflels of this defcription, {rom
the apprehenfion that their names muft
appear : if fuch fhips were made liable to
forfeiture, upon being found without a re-
gifter, they could not efcape under the
colour of fuch foreign documents.

The underwriters of fhips againft the
perils of the fea, felt an intereft to pro-
mote any regulations that would tend
to afcersain the name and defeription of
thips, with the names of all the owners,
and of the mafter. They forefaw, that
this would tend to deteét and prevent
frauds, and would facilitate the redrefs
to be obtained in proceedings at law,

by
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Jrr by yendering the evid_enc§ on trials more
ecacey78s, attainable, and clear: this it was believed
To &2 1792 would contribute to make perfons more
LRITISH . e . .
suies.  ready to infure Britifh than foreign fhips,
which would diminifh the premium of in-
furance on Britith fhips, and of courfe
give them a preference in 2ll forts of trade
and employment.

Such were the leading points in the in-
tended reform to be made in the law
for regiftering fhipping;. but in looking
into the exifting laws, many other points
fuggefted themfelves, as deferving revifion
and amendment.

n-facinthe  As the law then ftood, regifters were
peemtering granted in purfuance of ftat. 7. & 8.
Wil 3. c. 22. and ftat. 15. Geo. 2. c.
31. The firt of thefe aéts condnes the
trade to and from the Britifh plantations,
in Afia, Africa, and America, to Britifh-
built thips ; that is, to fhips built in Eng-
land (and fince the Aé of Union in Great-
Britain) and in Ireland, Guernfey, Jerfey,
or the plantations, as before mentioned,
and wholly owned by the people thereof;
or to foreign fhips taken as prize, and
legally condemned in the courts of ad-
miralty ; and all fuch fhips trading to the
plantations without producing a repifter
agreeable to the directions of that act were
liable to forfeiture, as if they were foreign
fhips ().
Notwith-
i‘a) The farm of r-giﬂer.is rot (ecially fet down in the 3&t :
ans was cevifed conformably to the requifites of the ad.  The

torm of vath to be tiken, asa grount for obtaining the regifley, is
L the alt,  Sce thun both in the AepPENCIX.
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Notwithftanding no other fort of fhips » 2=z -

S

was legally intitled to a Britifh r.agiﬂer rEACE 1783,
than thofe before mentioned, yet it  had e a 2. 152

been a pradlice for many years to grast
regifters to foreign fhips alfo, that had
been wrecked or ftranded upon the coafts
of this kingdom, on their being purchafed
and répaired here by Britifh fubjects, and
after fuch a fum had been expended on
them as might be deemed nearly equal to
a re-building (2). Whatever might have
been the firft motive for extending this
privilege to foreign thips, it had been the
invariable practice of the cultom-houfe
never to permit any fuch fhip to be re-
giftered, until the proprietor had firflt ftat-
ed his cafe to the atterney-general, and
laid before him all the tradefmen’s bills
and other vouchers for the fums expended
in repairs, authenticated by athdavits, and
the attorney-general had given his opinien,
that under all the circumftances of the
cafe, fuch fhip appeared to him to be en-
titled to the privileges of a Britifh fhip.

It does not appear, that the commiffion-
ers of the cuftoms in Scotland had adopted
any check of this fort, nor that they con-
fined the indulgence to fuch foreign fhips
as were ftranded or wrecked on the coafts,
but they extended it to all foreign thips
becoming Britth preperty, and greatly repaired
at home.  And notwithftanding the precau-
tion obferved in England, there was great
reafon to believe the pratice of granting

regifters

(1) Vid. 2. 329,

ERITISH
AlIR s,
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regifters to fuch foreign fhips had been
productive of many frauds, and that oaths

been the means of extending this indul-
gence, to the great injury of fhip-build-
ing in this kingdom.

As to the tregulations obferved by the
cuftom-houfe in granting regifters, the
form of the oath being laid down in the
ftatute, the certiticate of regiftry was made
in purfuance of it; but the defcription of
the fhip there made was fo vague and in -
definite, that it might be ufed to_protect
any other of nearly the fame burthen with
little. or no rifk of deteltion. The re-
quifites, alfo, wete fo few and inadequate,
that perfons not legally intitled to the
benefit of a regifter, nor perhaps com-
petent to fpeak with certainty to the proofs
required, ufed to comply with-the law,
and take the oath enjoined as a mere
matter of form; and fo obtained, with
the greateft eafe, this very material docu-
ment, which had the confequence of
raifing the value of the fhip, andentitling
it to all the advantages that were meant
by the Legiflature to be confined to Britifh
thips folely, owned by Britifh fubjects. . In
inftances where the commiffioners of the
cuftoms had difcovered regifters to have
been granted improperly, and called upon
the officers to account for their conduct;
the officers had urged, that the perfonsap-
plying having performed all the requifites
of law, they did not conceive themfelves

warranted in refufing the regifter. Again,
the
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‘the oath, when taken and fubfcribed by
the perfon procuring the regifter, was de-
livered into his own cuftody; and if he
thould afterwards -be difcovered to have
fworn falfely, he was in pofleflion of the
principal evidence upon which he could be
convicted of the offence.

The praétice of granting regifters de novo
in lieu of thofe alledged to be either loft or
miflaid, differed widely from that of grant-
ing original ones; and fuch fecond re-
gifters could not be obtained with the famc
facility, under the regulations of ftat. 15
Geo. 2. c. 31. which gives directions for
granting fuch new regifters, as well when
the cafe happened in the plantations, as
in Great Britain.

If in the plantations, and the lofs had
happened at a great diftance from the
port proper for the regiftering de novo, the
mafter was at libegty to take the oath pre-
fcribed in the act (4), and give large fecu-
rity to perform the conditions upon which
he was to be rclieved ; and this relief was
no more than the governor and colleétor
grantinghim a certificate, that fuch oath
and fuch fecurity had been given, which
entitled the fhip to trade for one voyage
only (4). If in Great Britain, and thc
owner or owners, or any of them, fhould
refide in Great Britain, Ireland, Guernfey
or Jerfey, and the mafter, or one or more
of the owners, fhould make proof to the

fatisfaction

(a) Sce the oath in the ApernpIx.
(6) S:&. 2.
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Farrin fatsfadtion of the commiffioners of the
seaceigsy, cuftoms of the lofs of the regifter, and
w0 & 2 1792 fhould likewife give the fecurity required,

BRITIS
SHIFPS.

the thip was entitled to be regiftered de
novo. This was a practice that perhaps
might be fuficient, with the additien of
an oath (a).

Stat. 7. & 8. #3ll. 3. direCted all prize
dhips to be Specially regiftered, mentioning
the capture and condemnation, inftead of
the time and place of building, on proof
upon cath that the intire property was
Britifh. Behdes the regifter, it had become
the pracdtice, in order to make all the cir-
cumitances of thefe thips appear more at
large, to grant to the owners of them
another document, called.acertificate of free-
dom (b) 5 but this practice does not feem to
have been obtained in Scotland: this cer-
tificate recited when and by whom the
duties on fuch prize-thips were paid.

It had become a rule with the lords of
the admiralty not to iflue 2 Mediterranean
2afs to any fhip that bad not a regifter; a
check which they had impofed, to guard
againft the danger of fuch paffes being
granted to dhips for whofe benefit they
never could have been intended. In con-
fequence it had become the practice of
thips which needed the latter decument
only, to apply previoufly for the former;
fo that many fhips net trading to the plan-

tations
(a) Se&. 3.

(%) No form was fet down in the ftatute ; but fee in the Ap.
PENDIX a certificate of freedom made in-purfusace of the dire@ions
of the Ltatute.
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tations became in this manner poffeflfed of * = 1.
regifters ; which becoming of little ufe t0 L .cq -85,

the procurer after they had ferved the turn =

they were intended for, were difpofed of,
for money, or otherwife, and fo applied to
the protection of many fhips, that were
not entitled to them.

The nature of a Mediterranean pafs is
this : In the treaties that have from time to
time been made with the dilterent Barbary
States, it has been agreed, that the fubjects
of the king of Great Britain fhould pafs
the feas unmolefted by the cruifers of thofe
States ; and for better afcertaining what
thips and veffels belong to Britith fub-
je€ts, it is provided, that they fhall pro-~
duce « pafs, under the hand and feal of
the lord high admiral, or the lords com-~
miffioners of the admiralty. In purfuance

of thefe treaties paffes are made out at the

admiralty, containing a very few words,
written on parchment, with ornaments at
the top, through which a fcolloped inden-
ture is made ; the fcolloped tops are fent to
Barbary, and being put in the poffeflion of
their cruifers, the commanders are inftrué-
ed to fuffer all perfons te pafs who have
paffes that will fit thefe {colloped tops.
The protection afforded by thefe pafles is
fuch, that no fhips, which traverfe the feas
frequented by thefe rovers, ever fail to
furnith themfelves with them; whether in
the trade to the Eaft-Indies, Africa, or the
Levant, or in the trade to Spain, Italy, or
any part of the Mediterranean ; and from:
the more particular need of them in the

Z latter,

A. D. 1792,
BRITISU
SHILPs.
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latter, they, no doubt, obtained the name
" of Mediterrancan paffes. For the accommo-

1o 4.0 1792 dation of merchants in diftant parts, blank

ERITISY
SHIPS.

pafles, figrred by the lords of the admiralty,
are lodged with the governors abroad, and
with the Britith confuls, to be granted to
thofe who comply with the requifites necef-
fary for obtaining them.

As this piece of fecurity is derived wholly
from the {tipulations made by the crown
with a foreign power, the intire regulation
and management of it has been under the
direétion of his majefty, who, with the ad-
vice of his privy council, has prefcribed
the terms and conditions upon which thefe
pafles thall be granted. Among others are
the following: They are to be granted for
none but Britifh-built thips, or fhips made
free, navigated with a mafter and three-
fourths of the mariners Britith fubjelts, or
foreign proteftants made denizens. Bond
is to be given in the fum of gool. if the
veflel is under one hundred tons, and in
sool. if itis cf that or more, for delivering
up the pafs within twelve months, unlefs
in the cafe of fhips trading from one fo-
reign port to another; and fuch pafles need
not be returned in lefs than three years.

The rules and orders under which Medi-
terranean pafles are now granted were made
by the king in council on 14 June 1722,
and on 28 Auguft 1776, upon reprefenta-
tions made by the board of admiralty of
the abufes then practifed.

It
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It has been found expedient at the con- FART I
clufion of a war, and fometimes during a ,,,c; (48,
peace, to recall and cancel all pafles that to s 0. 1752,

have been iffued, and to ifflue others in a
new form. This has been done for two
reafons: Firft, That thefe ufeful inftru-
ments by various means, either accidental
or fraudulent, came into the hands of fo-
reigners, who, under cover of them, car-
ried on in fecurity a trade which otherwife
would belong to Britifh fubjects, and which
had been purchafed by the crown at the
expence of keeping up this fort of alliance.
Secondly, That the Barbary'States com-
plained, that adhering to the rule of fitting
the other part of the indenture to the patfes,
they were obliged to fuffer thips to pals that
did not belong to Britith fubjeéts. For
thefe reafons, the pafles were called in in
the years 1722, 1729, 1750, 1765, 1776,
and for the laft time in 1783, and new oncs
iffued.

By ftat. 4. Geo. 2. c. 18. it is made felony
without benefit of clergy to forge, coun-
terfeit, or alter Mediterranean paffes ; and
fuch offences committed out of the king-
dom may be profecuted in any county. (a)

To return to regifters :—It was direted
by ftat. 7. & 8. W1l 3. c. 22. {. 21. that
when the name of a fhip was changed after
regiftering, or the property in part, or in
the whole, was transferred to amother port,

Z > the

fa) Sce in the Aprewoix the form of a Mediserranein pals,
and of the bond eaicrcd 0t 0a granting it

BRITISH

SHIPS,



240

o

PART I

PracCE 1783

HISTORY OF THE LAW OF

the regifter fhould be delivered up to be
cancelled, and the fhip be regiftered de

Te & po79niygy but if the property was altered in the
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therein,

23/ 20

Jaize port, by the fale of any fhare, it fhould
be acknowledged by an indorfement on the
regifter before two witnefles.

The pradtice, however, appears to have
differed fomewhat from the diretions of the
law; for in cafe of a change of property,
even inthe fame port, the old regifter was
generally given up, anda new one granted
in lieu thereof; becaufe the dccument
would not admit of many indorfements of
this fort without inconvenience, the fmall
ipace being foon covered by the indorfe-
ments required by the a’t to be made on
every change of the mafter.

Such being the law and praétice, and
fuch the frauds and defeéts in the regiftering
of fhips, it was confidered what regulations
could be made, which would fecure to
Britith fhips the preference which it was
intended they fhould hereafter enjoy ; and
it was thought, that fome plan like the
following would be the moft likely to
anfwer that defign.

‘That, in future, no thip foreign-built,
though owned by Britith fubjeéts, and na-
vigated according to -law, theuld have the
privileges of a Britith fhip, if purchafed
after tae pafling of theintended act. The
reafon given for this was, that it was right
and wife to exclude foreign-built thips, as

well from our forcign trade as from the
plantation
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plantation and ceafting trade, as foon as ' *7Z 1",
we had fhipping enough of our own built, rescsijsi,
and were otherwife qualified to do it ; that ™ * > 15t
this had now become more advifeable than  suir..
before the American war, as the United

States from friends had become our rivals

in fhip-building.

~ Again; the advantages thereby given to
Briti{b-built fhips above thofe that were
foreign-built, muft be confidered as very
little mere than a compenfation for the ex-
traordinary cofts of building in this king-
dom. The cuftoms were now twenty-five
per cent. which in Charles Il’s reign were
only five per cent. upon all the materials
of which fhips were built; fo that the euf-
tems amounted te 300l. upon a fhip of
eight hundred tons; all which duties on
the raw material ought to be compenfated
by a countervailing duty on foreign fhips,
if a preference was not given to fhips of
Britilh-built. On this principal a duty was
already payable on prize fhips, and on fo-
reign {hips employed in the coafting trade.

It feemed to be agreed, that no fhip thould
thenceforward be allowed to be regiftered
that was built on a foreign bottom, as well
becaufe the prefent practice was not founded
inlaw, as that it was liable to great frauds,
however, that all fereign-built thips, and all
fhips built on a foreign keel fhould be al-
lowed to be ufed by the owners of them,
till they were worn out.

It was agreed, that every fhip above fift
teen tone burden, and having a deck, whe-
ther
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ther employed in the coafting trade or the
foreign trade, fhould be regiftered, the fame

10 4. 0.1792. 35 vellels were before regiftered for the plan-

BRITISH
SHIT ..

tation trade, there being no reafon why
they fhould not be all equally regifter-
ed. Ships hitherto had been regiftered for
two purpofes: Firft, To prove that they
were owned by Britifh fubjects : Secondly,
To prove that they were Britith-buile. It
was intended all fhips fhould hereafter be
owned by Britith fubjets, and for that rea-
fon alone they ought to be regiftered: if
they were alfo to be Britith-built, that was
another reafon for their being regiftered.
Indeed, already, fhips employed even in
the foreign trade procured regifters, if
they needed a Mediterranean pafs; and this
circumftance had given occafion to great
frauds. The expence of regiftering was
not fo great as to be any reafon againft this
plan. )

It was agreed, that no fhip, in future,
fhould be regiftered but in the port to
which fhe belonged, or where the was con-
demncd as prize; or otherwife than upon
a certiticate of the perfon who built her, or
of the court of admiralty which condemned
her ; nor without giving bond, that the re-
gifter thould not be lent, fold, or difpofed of,
but fhould be employed for the ufe of that
thip only; and that when the fhip thould be
worn out, or fold to a foreigner, it thould
be delivered up to the colletor at the port
to which the thip belonged : That the regif-
¢rrs fhould be returned from every part of

Great-
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Great-Britain and the plantations to the
chief officer in London, there to be entered.

It was thought proper, that there fhould
be a general revifion of the fhipping of
Great-Britain and the plantations, in order
to dete& thofe then trading under falfe re-
gifters; and with this view, every thip not
already regiftered fhould be regiftered, and
every fhip already regiftered fhould be re-
giftered anew, on their return to the port to
which they belonged; and no old regifter
to be valid aftera certainday. This would
have the effe¢t of fubjecting to the inconve-
nience of regiftering anew fuch fhips as
were qualified for the plantation trade, and
fuch as were foreign-built. But this incon-
venience, it was thought, thould be fubmit-
ted to as it was impoflible to deteét the
frauds then committed without fuch revifion.
The trouble of office would not be more
than that which the admiralty went through

“when they called in all Mediterranean
paffes. The trouble to the fubject would
be no more than what he was already liable
to when a thip changed her port. The ex-
pence of fees ought to be fmall.

In this propofal for a revifion of old regif-
ters, it was thought reafonable to make
allowance and exemption for particular
cafes. Thus, fhips which had been promif-
ed regifters in confideration of their having
aflifted in removing the king’s troops and
fubjects from New-York and other places;
thips that had been regiftered by the gover-
nors of the plantations, before thelaw as to

' © the
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the fubjedts of the United States was ex-
plained to them ; fhips that had been pro-
mifed regiflers in confideration of the
owners and their families having removed
into the king’s dominions from the coun-
tries ot the Uhited States; it was thought,
that power fhould be lodged in the
crown to grant reliet in al lfuch cafes, that
appeared to be clear of fraud and collufion,

After the fubject of regiftering had been
canvafled, and thefe conclufions drawn,
it only remained to put it into a courfe of
official enquiry. His majefty was accord-
ingly moved to order in council, that the
lords of the committee appointed for the
confideration of all matters relating to trade
and foreign plantatiens fhould confider and
report their opinion, whether it might not
be proper, that a bill thould be offered to
parliament for enforcing the feveral provi-
fions of tl:e laws made for the encouraging
and increafing of the fhipping and naviga-
tion of his majefty’s dominions, and for
preventing the frauds praétifed refpeéting
1eg1ﬂexs, and other fecurities for afcertain-
ing the built and property of Britith fhips.
This order was made 1 March 1786.

The committee of council proceeded im-
mediately to take into confideration the
queftion referred by his majefty, and endea-
voured to obtain cvery information and
light that could be procured, by examina-
tion cf merchants, vnderwriters, and other
perfons converiant with mercantile affairs,

ind by confultarien with the officers of the
crown,
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crown, in the departments to which this N
fort of bufinefs belonged. A letter had .7
been previoufly written to the commiflion€rs *© /. & 179%
of the cuftoms, apprizing them of the in- s,
tended inveftigation ; and on the very day

on which his majefty referred the queftion,

the lords of the committee opened to the
commiffieners the feveral objeéts that ap-

peared proper for their conbderation, in
framing the report, they were to make on

this fubje¢. Their lordfhips called likewife

upon the board of cuftoms in Scotland, to

report their opinion upon the queftion ; and

this report, when made, their lordfhips cauf-

cd to be tranfmitted to the commiflioners

of the cuftoms for their confideration. So

much difpatch was ufed by the commif-

fioners of the cuftoms, that on 31 March

they made a very elaborate report upon all

the points fubmitted to them, with a very

full opinien as to the defe&ts of the law,

and the probable amendments to be made

therein.  Thisreport of itfelf comprizes the
fubftance of the difcuffion which this fuly-

je¢t underwent,

The lords of the committce, when they Peins fbnie.
opened the fubject of enquiry to the com- miffoncrs of
miflioners of the cuftoms, broke it into the the Cutom.
following points. Firft, that there fhould
be a general infpetion and revifion of all
Britith thipping and new regifters granted.
Secondly, That fome further regulations
fhould be made to prevent frauds, when
the property of a fhip was transferred to
other Britith owners. Thirdly, That there
thould be made a further defcription of

Britith
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m Siding 1n his m{zj;ﬁy’s dowanions, {pecifying the
7o a.v.179: place, or Britifh fubjects belonging to fuch a
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thereupe,

factory abroad. Fourthly, That there fhould
be fome further defcription of a fhip by
way of afcertaining it to be the fame.
Fifthly, That there thould be fome further
penalty upon falfe fwearing, and upon
forging or altering certificates or regifters.
Sxithly, That further regulation fhould be
made for f{ecuring a proper return of all
regifters from any part of his majefty’s do-
minions to the chief office of the cuftom-
houfe in London. Seventhly, To collect as
many circumitances as the commiffioners
were able, of the frauds committed in or-
der to intitle a foreign fhip to the privilege
of a Britith fhip navigated according to
law. Eightly, To ftate the prefent detects
or omiffions in tran{mitting to the chief of-
fice in London regifters and certificates
granted to Britifh fhips according to the
law as it then ftood. Ninthly, To give an
account of the fhipping of England, as it
appeared at the Regifter’s Office, or from
any other information the commiffioners of
the cuftoms could obtain.

To thefe points the commiflioners made
diftin¢t anfwers and obfervations. As to
the firft, they concluded it to be the defign
in future to keep a regiftry of // thips and
veflels belonging to this country of every
defcription, including thofe emplayed in
the coaft trade and fitheries ; and they pro-
pofcd, with a view of carrying this defign
into execution, that the fhipping fhould be

divided
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divided into the three following c]aﬂ'.es. FarT
Firft, Ships of the built of Great-Britain, ;.. .35,
Ireland, Guernfey, Jerfey, or the’ Britifh re A 179

plantations; or thofe taken and condemned
as prize, or fuch foreign fhips as may be
wrecked or ftranded, and afterwards admit-
ted to the privilege of Britifh, unlefs, in-
deed, it fhould »e thought advifeable that
this indulgence fhould be altogether dif-
continued. Secondly, Ships foreign-built, but
wholly owned by Britifh fubjects and legal-
ly navigated ; without alteration, however
in any refpect of the duties then payable
on goods and merchandize imported and
exported in fuch thips. Thirdly, Ships or
veflels Britifh-built, or thofe taken and con-
condemned as prize, not employed in the

foreign-trade : 1n this clafs alfo foreign

wrecked or ftranded thips might be includ-
ed, if permitted in future to be made free.

The firft clafs was confidered as the only
defcription of thips that could legally trade
to and from any of the king’s dominions in
Afia, Africa, or America. The fecond in-
cluded thofe that were then confined to the
European trade, but which could not im-
port goods of the growth, produc or manu-
facture of Turkey (¢). The third was limi-
ted to coafters, as alfo to fuch fithing veflels
the navigation of which was confined to
the rivers or coafts, and which are more
particularly defcribed in the twentieth fec-
tion of ftat. 7. & 8. #ill. 3. c. 20.

Conform-
(2) V.d, ant. 198.

RITISH
SHIPS,
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Conformably with this divifion, they
propofed, that certificates of regiftry thould

Tea p.i9in future be made out feparately in this

RRITH.H
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manner, and fhould be diftinguifhed in their
titles as follows :

Firft, Certificate of Britii Plantation Re-
gifiry, e

It was propofed, that fhips fhould by vir-
tueof this certificate be entitled alfo to trade
to Europe. and all other foreign parts, or,
if occafion fhould require, to go coaftwife.

Szcondly, Certificate of a Foreizn Ship’s Re-
ity for the Zuaropean Trade, Britifh Proper-
15, &

1

This ciafs weuld be confined wholly to
this trade, fuch fhips not being permitted
to go to the plantations, nor even to carry
goods coaftwife, valefs on payment of the
duty iicpofed by lat. 1. Fac. 2.¢.18. 1. 2.
which has hitherio veen found te operate
as a prohibition.

Thirdly, Certificate of a Ceafitng or Fifhing
Feffel's Regifiry.

Tt was propofed, that no certificate thould
be taken out for this clafs of veflels when
uinder fiftcen tons burthen; and that no
veitel, during the time it had this certifi-
cate, thould be allowed to take out one of
the firft clafs.

It
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It was further propofed, with regard torarT

all thefe certificates, that none thould in ;. .5,
future iffue but at the port to which thete Ap 1722
thip belonged, without the {pecial leave of ;.
the board of cuftoms, to which all the cir-
cumftances fhould be previoufly fated.
The defign of this was, that the officers
granting the certificate living on the fpot
where the parties applying for the certifi-
cate refided, would have an opportunity of
enquiring into the truth of facts ftated by
them for obtainingit. They furtherthought,
that no certificate thould be granted on the
oath of one of the owners, but that the
major part of them thould join therein,
provided they did not refide at a greater
diftance than twenty miles from the port
to which the thip belonged; and if the
major part of them did not appear, fuffi-
cient proof on oath fhould be made by one
or more of the owners prefent, that the reft
did not refide within that diftance.

With regard to “ the granting of new
regifters,” although they were fully con-
vinced of the neceflity of that meafure, yet
the means of effecting it appeared to them
to be attended with great difficulty. For
as the oath of the owner or owners was re-
quired, it might frequently happen for the
fhip to arrive at a port, as well in Great-
- Britain as in the Britith plantations, where
none of the owners refided ; and to deliver
a new certificate of regifiry on the return
of the old one, merely on the oath of the
maiter {(which could only be to the beft of
his knowledge) would by no meanstend to

remc—dy
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remedy the evil apprehended. Great in-
conveniences muft alfo arife in receiving
the old regifter and in lieu thereof granting
a letter of licenfe for one voyage only, as
fuch voyage might not carry the fhip to
the port to which it belonged. :

The plan that occurred the moft likely
to anfwer the end propofed, and not to in-
terrupt the navigation of the country, was
one fumilar to the practice of the lords of
the admiralty, when they had reafon to
apprehend that Mediterranean paffes had
fallen into the hands of perfons, and were
ufed for the . protection of fthips, for which
they were not originally intended: in fuch
cafes, they caufed an advertifement to be
publifthed and continued for fome time in
the Gazette and other public prints, giving
notice, that pafles of a new form would be
iffued in a fhort time after the date of fuch
publication ; but that fuch pafles of the old
form as had been iffued, would neverthelefs
continue in force until a certain day, ufu-
ally the diftance of twelve months. Inlike
marnner, it was now propofed that the com-
miflioners of the cuftoms thould give notice
that after a certain day certificates of re-
giftry thould be iffued of a mew form, and
that after fuch a day no fhip would be per-
mitted to-clear out at the port to which
{he belonged, either in Great Britain or the
plantations, as a Britith fhip, until the
owners had made proof that fuch fhip was
Britith-built or Britith-owned, as the cafe
might be.

But
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But confidering that Britifh fhips employ- *A1Z ",
ed in foreign trade do not return to the o, ce 178;.
ports to which they belong for a confidera- 7o . > 179
ble time, and confequently, under the regu-  sare..
lations now propofed, could not procure a
new form of regiftry, certain diftant periods
were to be allowed before the owners of
fuch fhips fhould be compelled to take out
a certificate of the sew form, unlefs fuch
thip fhould arrive fooner at the port to
which the belonged.

It was further propofed, that at thetime
of taking out the certificate of new regiftry,
feeurity fhould be given that fuch certificate
fhould not be fold, lent, or otherwife dif-
pofed of, but that it thould be made ufe of
for the fhip for which it was granted, fo
long as all the owners and the mafter and
three-fourths of the mariners were Britith
fubjects, and fhould be delivered up in cafe
the thip was loft or taken by the enemy, or
was broken up. The penalties propofed for
thefe fecurities are nearly fuch as were then
given for the due ufe of Mediterranean
paffes. Should the thip be fold in whole or
in part to any foreigner, then the certificate
was to be delivered up within feven days, if
within the limits of any port; and if at fea
or in any foreign port, within fourteen days
after its firft arrival in any port within his
majefty’s dominions.

As the abufes in regard to regifters had
principally been in the plantations, it
was recommended, that the officers there
fhould not have power to make out any

certificate
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certificate but only for fhips taken as prizes
and condemned there, and bought and
equipped for fea by the inhabitants there ;
and as the duty on prize-fhips regiftered in
Guernfey and Jerfey had in many inftances
been evaded, it was propofed that no fhips
thould be regiftered in thofe iflands, but,
inftead thereof, in fome ports of this king-
dom ; which, it was thought, would be no
great inconvenience, confidering the near-
nefs of thofe iflands.

It feems, that where thips and their car-
goes had been fcized for having regifters
illegally granted, the lords of the treafury
had often directed, if the regifter appeared
not to have been obtained by any finifter
means, that the cargo fhould be entered on
condition of delivering up the regifter to be
cancelled.

Upon the fecond point they obferved,
that the difficulty of identifying a thip was
much increafed by a frequent change of
name, and they recommended that the
name of a thip thould not in future be
altered, after it had been once regiftered.
From this regulation it was thought no
material inconvenience would follow, but
that on the contrary an expence, which
was then too frequently incurred through
the mere caprice of the owners, would be
faved, as the law then required the fhip to
be regiftered & movo on every change of
name.

They further recommended, in addition
to the directions of ftat. 7. & 8. #ll. 3.c.

an f
PAgAN .
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22. f. 21. that upon the transfer of any ? 222 '™
thare in a thip, even in the fame port, be- pace 1583,

fore any indorfement thereof was permitted, T
an oath fhould be taken by the perfon or
perfons to whom it was transferred ; and
that upon every change of the mafter of a
thip, an indorfement thereof fhould be
made on the regifter; and as the parch-
ment for regifters in future was intended to
be much larger, it was thought there would
be futhicient room for both indorfements.

Upon the third point they recommended,
that the form of the oath upon which the
certificate was to iffue, thould contain the
occupation and place of refidence of each
owner ; if they refide in large towns in
England, the name of the parifh likewife ;
and if in any factory abroad, the name
theteof. The owners attending to take
out the certificate fhould alfo {wear, that
they were truly and Jona fide fubjeéts of
Great Britain, and that none of them, nor,
to the beft of their knowledge or belief,
any of the other perfons having any fhare
or property in fuch fhip, had taken the
oath of allegiance to any foreign ftate,
except involuntarily, under the terms of
fome capitulation to be noticed in the oath;
and that no foreigner directly or indirectly,
or any other perfon than thofe defcribed,
had any fhare or intereft in the thip. And
they fubmitted, whether it would not alfo
be expedient, that the deponents fhould
make oath; not to fell or transfer any
fhare of the thip to the fubje& of any fo-
reign ftate, without giving immediate notice

Aa to

A, D. 179%.
BRIDIST
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erace 1785, London and Edinburgh;-and the fame if
104 2. 1792.any other perfon having a fhare fhould fo
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transfer it, as foon as it came to their
knowledge, in order that the regifter might
be called in and cancelled.

Upon the fourth point it was judged, that
fuch a circumftantial defcription of the
thip might be made in. the form of certifi-
cate, as would enable any officer of the
water-guard of the cuftoms to afcertain the
identity of it; and they propofed, that,
before regiftry, all thips fhould be fuiveyed
by an ofhcer of the cuftoms, affifted by a
tkiltul perfon if neceflary, and in the pre-
fence of the mafter or fome other perfon
on behalt of the owners; and that a certi-
ficate thould be delivered to the officer who
was to grant the certificate, containing a
defcription of all the particulars required
to be contained in it.

Becaufe it might fometimes be dange-
rous to lay a fhip on fhore for the purpofe
of afcertaining 1ts tonnage according to
the rule laid down in flat. 13. Geo. 3. ¢,
74. 1. 1. they. propofed a certain rule for
meafuring fhips while afloat, by which the
tonnage might be afcertained with nearly
the fame precifion as when the fhip was
on ground. ‘

Upon the fifth point they propofed, that
a fimilar penalty to that contained. in ftat.
7. & 8. Will. 3. c. 22. 1. 10. thould be an-
nexed to the counterfeiting of the certifi-
cate of regiftry now propofed; and that
taking a falfe oath fhould be punifhed with
the pains of perjury.
Upon
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Upon the fixth point they obferved, that x4a®T 1t
by fat. 7. & 8. Wil 3.c. 22. £ 18. dupli- ST s
cates of all regifters are required to beto . »- 1750
tran{mitted to the cuftom-houfe, to be en-  “cupes.
tered in a general regifter ; but no penalty
is annexed to a failure in fuch duty. This
being a regulation that ought to be punctu-
ally obferved, they recommended, that an
officer granting a certificate and delaying
for three days tranfmitting a duplicate
thereof, fhould forfeit a year’s falary; if
he was out of Great Britain, he thould do-
it by the earlieft conveyance.

As to the feventh, eighth, and ninth
points they obferved, that the neglect in
tranf{mitting duplicates was principally in
the plantations. They fubjoined an ac-
count made out by the regifter-general of
fhipping of the number of fhips belonging
to the feveral ports in England; and alfo a
lift of various frauds that had been practifed
with regard to regifters; from which it ap-
pears, that regifters were frequently and
without concealment granted in the Weft
Indies to American fubjeéts of the United
States, who under cover thereof, carried on
trade with our plantations. :

The commiffioners concluded their re- propofuls for
port with fubmitting the following outline imending the
of a propofal for an alteration in the laws
relative to fhipping.

Firft, That no thip or veflel fhould be
intitled to any privilege as a Britith-owned
thip that was not Britifh-built, or condemn-

Aaz ed
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arr vt ed as prize the property of Briti{h fubjects,
veacs 1545, legally navigated by Britifh mariners, and
e a2 1750 repiftered according to law ; except fuch

BRITiSI
SHIPS.

foreign-built fhips as being the entire pro-
perty of Britith fubjects, and legally navi-
gated, were, at the time of or before the
pafiing of the act, employed by the prefent

- owners in any trade whatever in which

fuch fhip enjoyed any privilege of naviga-
tion nov allowed to fhips in general; but
on this condition, that an account fhould
be delivered to the proper officer of the
cuftoms within fix months, by the owner
or mafter of every thip claiming the con-
tinuance of fuch privilege, defaribing the
built, burthen, owners, and other necef-
fary particulars, who fhould prove the facts
by athdavit; in which cafe he might re-
ceive, at the cuftom-houfe of the port to
which the veflel belonged, a decument for
the fecurity of her navigation, fomewhat
fimilar in its nature to, but different in
torm from, the certificate of regiftry in ge-
neral, which fhould fecure to fuch fhip the
contihuance of thofe advantages of which
fhe was then in pofleffion ; the merchandize,
however, therein imported to be fubject to
the fame duty as before. But if the owners
did not, within fix months after proper no-
tice given, render the account, and pro-
cure {uch document, all fuch fhipsfhould be
confidered, in every refpeét, as foreign
tkips, and fubje¢t to penalties as fuch.

Sccondly, That every perfon applying
fot a certificate of regiftry for a Britith fhip

buile afer the pafling.of the ac, fhould
produce
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produce to the proper officer of the cul- 277 1"
toms a eettificate, under the hands of the i, ccs;,
builder, exprefling the time when, and the 7o 4. 0. 1792,

place where, it was built; the exaét ton-
nage, and the name of the firft purchafer;
defcribing alfo the veflel, under its proper
denomination, in the moft explicit man-
ner: the owner thould alfo make oath,
that the veflel he requires to be regiftered
is the identical one mentioned in the build-
er’s certificate.  And for every fhip or veflel
built in any of the plantations for which
regiftry fhould be required after 1 January
1787, the like certificate thould be produc-
cd from the builder, with an affidavit as to
the identity.

Thirdly, That for every fhip built in any
of the colonies or plantations for which a
certificate thould be fr# granted after 1
January 178%, there thould be paid, on its
arrival in any port of Great-Britain, a duty
of 5l. for every 100l. of the real value
thereof (the value to be afcertained on
oath), the payment of which duty fhould
be certified by the collector and comptrol-
Jer, by indorfement on the regifter.

They obferved on thefe propofals, that
the firft would, within a few years, occafion
the exclufive employment of Britith-built
fhips in every trade where any privilege
was at that time allowed to foreign-buile
fhips owned by Britifh fubjects.. The {econd
would, by means of the builder’s certificate,
prevent a fraudulent ufe of regifters. The
third propofal, as to the duty, would not

' more

BRITISH
SKIPS.
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FAr s, more than compenfate the revenue for
reacziysy, What it would receive on the foreign ma-
7o a9 terials fubject to duty neceflarily ufed in
suirs. fhips built in this kingdom ; and might en-
courage the bulldmg of fhips in Great

Britain, by putting the builders here, and

thofe in the plantations, on a more equal

footing.

The Opin'on f  The committee of privy council were of

the Committee . .

of Trade 1here, Opinion, thefe regulations thould, without

vpea. delay, be propofed to parliament ; butthat,
inftead of the oaths recommended for the
performance of adls to be done, the com-
pliance therewith fhould rather be enforced
by bonds and penalties ; and that the duty
of sl. on plantation-built thips fhould be
poitponed for further confideration : and as
in many of the cafes where regifters might
have been obtained contrary to the laws
then in force, there might have been no
fraudulent intention, the committee were
of opinion, that a power fhould be vefted
by parliament in his majefty for a limited
time to grant relief to fuch owners. Their
lordfhips accordingly on 7 April made a
report to his majefty to that effect ; and at
the fame time laid before his majefty the
report of the commiffioners of the cuf-

toms.

The committee for trade and plantations
then proceeded to the framing of a bill to
be brought into parliament. This was
two months in paffing through both Houfes ;

and during that progrefs, itwas very mi-
nutely
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nutely examined, both within and without
doors, and underwent many alterations.

Some. ftruggle was made -againit the in-

tended claufe for preventing owners from
changing the names of fhips; but at a nu-
merous meeting of merchants, affurers,
and owners of fhips, where this claufe was
taken into cenfideration, it was refolved,
that this regulation would anfwer a very
good and falutary purpofe, and would pre-
vent many frauds being . committed on the
-merchants, aflurers, and fair traders, who
had been continually expofed to impofi-
tions and great lofles, for want of fuch a
regulation ; and this refolution was com-
municated to the lords of the committee
for trade and plantations.

- At length the bill pafled into a law,
making ftat. 26. Geo. 3. c. 60. intituled,
£n Aét for the further Increafe and Encourage-
ment of Shipping and Navigation ; and the
provifions of it are as follows ;

The act begins by. ordaining, that no
fhip or veflel foreign-built (except thips con-
demned as prize), nor any fhip or veffel
built or rebuilt upon a foreign keel or bot-
rom, in the manner before that time prac-
tifed and allowed—that none of thefe thips,
although owned by Britifh fubjets, and
navigated according to law, fhould ‘any
longer be intitled to the privileges'or ad-
vantages of a. Britith-built thip, of--of a
fhip owned by Britifh fubjeéts. But to this
three exceptions of a temporary nature

were
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were made : Firft, Any foreign-built fhip
that before 1 May 1786 belonged wholly
to any of the people of Great-Britain or
Ireland, Guernfey, Jerfey, or the ifle of
Man, or of any of the beforementioned
colonies, iflands, plantations; or territories,
navigated according to law, and regiftered
in the manner dire¢ted by the act, wereto
continue to pilefs the privileges of foreign-
built {i:ips.  Secondly, Any fhip built or
rebuilt on a foreign-made keel or bottom,
and regiftered before 1 May 1486 as a
Britifh fhip. Thirdly, Any fuch fhip begun
to be repaired or rebuilt before 1 May 1786
may be regiftered under this adt, on an
order from the commiflioners of the cuf-
toms in England or Scotland, if it is made
appear to them upon oath, that fuch fhip
was {tranded by act of Providence, and not
with a fraudulent intent, and was at the
time of fuch ftranding the property of fome
foreigner ; or that fuch fhip was a drait of
admiralty, and was rendered unfit to pro-
ceed to fea without undergoing a thorough
repair in this kingdom, and was neceflarily
fold for the benefit of the foreign owner ;
or being a drort of admiralty, was fold un-
der an order or commiflion from the court
of admiralty, and fairly and openly pur-
chafed by a Britifh fubject, and has been fo
much repaired fince it was his property,
that two-thirds of her at leaft are Britith
built.

Such were the deferiptions of fhips to be
eucluded henceforward from the privileges
‘ ‘ of
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of Britith thipping, and fuch the peculiar 127 1
circumftances that were {uffered to exempt ;.. ce (g5,
from exclufion fome which came under To & r. y792

FERITISHL

thofe deferiptions. smies.

The privileges of a Britifh-built fhip were, of nru vuiic
generally fpeaking, to be confined to fuch s
thips only as haye becen taken and con-
demned as lawful prize, and fuch as arc
wholly of the buijlt of Great Britain or
Ireland, Guernfey, Jerfcy, or the lfle of
Man, or of fome of the colonies, planta-
tions, iflands, or tcrritories, in Afia, Africa,
or America, which at the time of paffing
the ad, or at the time of building the fhip,
belonged to, or werc in the poflefhion of,
his majefty (a). :

Such, and fuch only, wasin future to be
the qualification of a Britifh-built thip. To
this alfo were fubjoined  the following ex-
ceptions: Firflt, No fhipis to be deemed
Britith-buile which fhall be rebuilt or re-
paired in any forcign port or place, if fuch
repairs exceed fifteen fhillings per ton, un-
lefs they are neceflary by reafon of extra-
ordinary damage fuftained during her abs
fence from the king’s dominions, and to
enable her to perform the voyage in which
fhe is then engaged, and to retutrn in fafety
to fome place in the king's dominions.

Before fuch repairs in a foreign port are
made, the mafter is to report on oath the
¢ondition of the fhip to the Britifh conful
ot chief Britifth officer, and caufe it to be
furveyed by two perfons approved by him,

to
() Sect. 0.
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to deliver in writing an account of the da~
mage, and verify before him upon oath the

so s v 179: particularsand amount of the repairs ; that

BRI[IH
fl ipa

Pl

O: Rogiltering,

they were neceffary to enable the thip to
perform her voyage, and return to fome
place in the king's dominions; which the
conful is to certify under his hand and feal.
It there is no conful or Britifh officer, then
thefe particulars are to be verified before
two iinown Britith merchants, whofe cer-
tificate is to -be of the fame force. The
mafter at the firft port where he arrives in
the king’s dominions, is to make oath be-
fore the coliector and comptroller, if re-
quired by them fo to do, of the nature and
amount of the charge or expence of fuch
repairs : and if the repairs appear to ex-
ceed fifteen fhillings per ton, or the mafter
neglects to deliver the certificate, the fhip is
to be deemed foreign-built ().

Thus far the act is employed upon the
built of fhips : the whole of the remainder
of the act is taken up with the various re-
gulations abqut regiffering, which we fhall
now confider, ftating them as briefly as the
nature of them will allow. It was defign-
cd to make fome alterations and amend-
ments in ftat. v, & 8. /71l 3. and to extend
thar act to other fhips than thofe particu-
Tarly defcribed therein.

Every fhip or veflel having a deck, or
bemg of the burthen of fifteen tons, and be-
‘onsmcr to a {ubje¢t in Great Britain, or
Guernfey, Jerfey, or the lle of Man, or any

calony,
(a) S.&. 2. o
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colony, plantation, ifland, or terrjxtory, befw
longing to the kingy is to be ,reglﬁ.ered bY reace 1780
the perfon claiming property therein, who 7o 40 1795
is to obtain a certificate of ‘fuch regiftry, in iy,
the form given in the at, from the.pgllec— '

tor and comptroller, if in Great Brltalr} or

the Ifle of Man ; or from the governor, lieu-
tenant-governor, or commander in chief,

and the principal officer of the cuftoms, if

in Guernfey, Jerfey, or any colony or plan-

tation (a).

Such certificate is not to be granted but
in the port to which the fhip properly be-
longs, except prize-fhips condemned in
Guernfey, Jerfey, or Man, which are
to be regiftered in a particular manner;
and except cafes where the officers are {pe-
cially authorifed by the commiflioners of
the cuftoms (b). The port to which a thip
thall be deemed to belong, is the port from
and to which fhe ufually trades, or, being
a new fhip, fhall intend to trade, and at or
near which the hufband, ar acting and ma- -
naging owner, ufually refides (¢). No fhip
the property of the king or royal family,
nor any lighters, barges, boats, or veflels,
of any built or defcription whatever, ufed
folely in rivers or inland navigation (d)
need be regiftered ; and no fhip built in the
United States, or owned by the people there-
of, during the time the prohibitory acts were
in force, and not before regiftered, is in-
titled to be regiftered, unlefs it  has been
condemned as prize, or having been ftrand-

ed

(a) Se. 3. (b)) S:Q. 4 () Se@.5.  (d)Se.6.
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ed fhall have been built or rebuilt, and re-
giftered in the manner before practifed and

w0 . p. 1792 allowed (4). No fubjeét whofe ufual re-

2R1TIsH
site Y,

fidence is out of the king’s dominions fhall,
during f{uch refidence, be intitled to be
owner in whole or in part of a Britith thip
to be regiftered under this a&t, unlefs he is
a member of fome Britith factory, or agemt
for, or partner in, any houfe or copartner-
thip aftually carrying on trade in Great-
Britain or Ireland (4).

The oath preferibed in the ftat. 7. & 8.
711 3. isrepealed, and another oath, the
form of which is given in the adt, is re-
quired to be taken and fubfcribed before
the perfon making theregiftry and grant-
ing the certificate.  This oath is to be taken
by the owner; and, if there are two joint-
owners, by both, if they both live within
twenty miles of the port, otherwife by one:
if more than two, then by the greater part,
not exceeding three, if fuch greater num-
ber of them are refident within twenty
miles of the port; or by one, if allfhall be
refident ata greater diftance (¢) ; and where
one of three joint-owners takes the oath, he
is alfo to {wear, thatthofe who are abfent
are not refident within twenty miles of Lon-
don, and have not wilfully abfented in or-
der to avoid the oath, or are prevented by
iilnefs (d).

That the proper officers may be afcer-
tained of the fhip to be regiftered, one or
' more

{a)Se&t. g, (b) Se&t. 8. (c)Sedt. yo. {d)Se&t. 15. Seein ik

ArrswDix the form of the oath.
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more perfons are to be appointed by the Frat 1
commiffioners of the cuftomsin England ;,,cx .8,
and Scotland, and by the governors in the to & o 17,
plantatiens, for examininf and admeafur-  “ouee.
ing fhips, as to the particulars contained in

the certificate ; and be is to deliver an ac-

count thereof to the perfon who is to make

the regiftry and grant the certificate : fome

perfon attendingon the part of the owners

is alfo to fign his nameto the certificate of

fuch furveying officer, if he agrees to the

centents of the account (a). If fuch officer

give falfe defcriptions of any of the par-

ticulars fo required in the certificate, or any

perfon makes a falfe regifter, or grants a

falfe certificate, he is to - forfeit 100l. ().

Becaufe fhips cannot always be brought on

fhore to be meafured, a rule is laid down

in the ad, to be obferved in meafuring

them afloat (¢).

A Bond is to be entered into by the TheDond
mafter and fuch of the owners as perfonally
attiehd, at the time of obtaining the certi-
ficate of regiftry, conditioned, that the cer-
tificate thall not be fold, lent, or otherwife
difpofed of, and fhall be folely made ufe of
for the fervice of that thip; and that in.cafe '
the fhip thall be loft or taken, burnt or
broken up, or otherwife prevented from re-
turning to the port -to which fhe belongs,
the certificate, if preferved, thall be deli-
vered up, within one month after the ar-
rival of the mafter in the king’s dominions,
to the colleCtor and comptroller of fome
port in Great-Britain or the lfle of Man, or

of
(a) Se€t. 12. (%) Se 3. (c) Se2. 14.
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;7T of the Britith plantations, er to the go-

srace 1783, Vernor or lieutenant-governor of Guernfey

Toa. 0 1792 0r Jerfey; and that if any foreigner fhall

“wues. become intitled to the whole or any fhare

or intereft in the fhip, the certificate fhall

be delivered up, within feven days after

fuch transfer of property, to the perfon au-

thorized to make regiftry and grant certifi-

cates, if fuch transfer fhall be within the

limits of any pott in Great-Britain, Guern-

fey, Jerfey, Man, or the Britith colonies ;

and if in any foreign port, then to the con-

ful or other chiet Britith officer refident

there ; and if at fea, then to the coniful or

other Britifh ofticer at the firft port where

the thip fhall arrive, immediately after ar-

tival; or if the port at which he firft ar-

vives is in Great Britain, Guernfey, Jerfey,

Man, or the colonies, then within fourteen

days after arrival ; and if there is any Me-

diterranean pafs, it is to be delivered up,

together with the certificate of regiftry.

The certificates are to be tranfmitted to the

commiffioners of the cuftoms, and the Me-
diterranean pafles to the admiralty (a).

Tuiorfementon T he next alteration regards the indorfe-
vhe Cautaie. ment dire¢ted to be made on the certificate
of regiftry by ftat. 7. & 8. 277/l. 3. Befides
that indorfement, there is alfo to be indorf-
ed, before two witnefles, the town, place or
parith, where the perfon refides to whom
the transfer is made; or, if he lives in fome
Britith factory, the name thereof; if in
fome foreign town, and he is not member

of fome Britifh factory, the name of the
town,

(2) St 13



SHMIPPING AND NAVIGATION. 467

town, and alfo the name of the houfe or riart u
copartnerfhip in Great Britain or Ireland riace 1763,
whofe agent or partner he is; and the pel:fon ro . D 19
to whom the transfer is made, is to deliver  *(/\"
a copy of fuch indorfement to the perfon
authorized to make regiftry and grant
certificates, who is to caufe an entry there-

of to be indorfed on the oath upon which

the original certificate of regiftry was ob-

tained, to make a memorandum of it in

the Book of Regifters, and give notice there-

of to the commiflioners of cuftoms in Eng-

land or Scotland under whom they act (a).

As often as the property of a fhipistranf- il of sak.

ferred from one Britith fubje¢t to another,

in whole or in part, the certificate of the
regiftry is to be truly and accurately re-
cited in words at length in the bill or

other infirument of fale, otherwife the bill

of fale is to be void (4).. As often as the
mafter is changed, the certificate of regiftry

isto be delivered by the mafter or owner at

the port where the change is made to the
perfon authorifed there to grant certificates,

who is to indoife and fubfcribe a memoran-

dum of fuch change, and give notice thereof

to the officer at the port where the fhip was

laft regiftered, who is to make a memoran-

dum of'it in the Book of regifters, and give
notice of the tranfaction to the commif-¢, .,
fioners'of the cuftoms. (¢) Name,

It has been before noticed, that the
changing of the names of fthips had been a
mode long practifed for defeating the effeét
of the regifter-laws. To prevent this in

\ future,
(a) Se&t. 6. (F) Sed. 1z () Sect. 18,
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future, owners are not to change the name
by which a fhip was firft regiftered; and

™ a».ouyge théy are, within a month after the firft re-

BRITi<H
SRiP-,

Certificate foft
or miflaid.

giftering, to paint in fome confpicuous part
of the ftern, in letters of four inches length,
the name of the fhip; and any owner or
mafter obliterating or concealing the name
fo painted (unlefs in fquare-rigged veflels
in time of war), or in any written or printed
paper defcribing a fhip by any other name
than that by which fhe was regiftered, or
verbally deferibing her by any other name
to an officer of the cuftoms, is to forfeit
100l. (a).

Perfons applying for regiftry for any thip
built after 1 Aug. 1986, are to produce a
true account, under the hands of the builder,
of the time and place of building, the
tonnage, and the name of the firft purchafer,
and make oath that the fhip in queftion is
the fame (4).

If a certificate of regiftry obtained under
this act is loft or miflaid, a regiftry or certi-
ficate de novo may be granted according to
the regulations of ftat. 15. Geo. 2. c. 31.
provided the fecurity above required be
given, and the oath prefcribed by this act
be taken inftead of that prefcribed by ftat.
15. Geo. 2. c. 31. (¢).

If a fhip fhall, after regiftering, be al-
tered in form or burthen, or be converted
from a floop into a brigantine, or from any

one

(a) Se. 19. (%) Se&. 39, 21. (c) Set, 22, 23.
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one denomination of veflel to another by
the mode of rigging or ficting, fhe muft be .;yce1ys;,
regiftered de novo, as foon as fhe returns to T 2. °- 75t
the port to which fhe belongs, or to any  saes.
other port where fhe may be legally re-

giftered, otherwife fhe will be deemed a

foreign fhip (s).

The owners of prize-fhips, before re- PrizeShips.
giftering, are to produce a certificate of the
condemnation under the hand and feal of
the judge, and alfo an account of the parti-
culars\ contained in the before-mentioned
certificate, to be made and fubfcribed by
fkilful perfons appointed by the court to
furvey the thip; and they are to make oath
that the fhip in queftion is the {ame men-
tioned in the judge’s certificate (4). Prizes
condemned in Guernfey, Jerfey, or the Ifle
of Man, are to be regiftered at South-
ampton, Weymouth, Exeter, Plymouth,
Falmouth, Liverpool, or Whitehaven (c).
This was to fecure the duties payable on
fuch fhips; and, for the fame purpofe,
when fuch prizes are regiftered in the plan-
tations, an exact and particular account is
to be joined to the certificate of regiftry of
the fum the fhip fold for, verified by the
oath of the perfon applying for the re-
gifter (d).

In order to make the affair of regiftering
more clear, a diftinction was to be made
between Britith-built thips, which are alone
qualified for the plantation-trade, and fuch

Bb foreign

(o) S:&t 24, (8) 5:& 15 (c) Se@. 26~ (d)S.&. 7.
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foreign fhips, as are owned by Britifh fub-
jecis, and can only be employed in the Eu-

1o 4 v.17c2 yopean trade, inwhich they areallowed to

BRITIS
sSHIP-,

continuve till they are worn-out, it was
ordained, that the certificates thould diftin-
guifh the fhips in thefe two ways, either by
being intituled, Certificate of Britsfh Plantation
Renifiry 5 or, Certificate of Foreign Ship’s Re-
giftry for the Eurcpean Trade, Brityh Pro-
perty (a).

To carry this part of the aét into com-
plete execution, and to put an end to the
fraudulent practice of foreign fhips trading
to the plantations under certincatcs, that
had been illegally granted, it was refolved
to call in all former regifters; and the
commiilioners of the cuftoms were to give
public notice that certificates of regiftry
would be granted, at a certain reafonable
time, to all thips legally entitled to them ;
and all owners of fhips, not before required
to be regiftercd, were, at the expiration of
that notice, to caufe their fhips to be re-
giltered, and obtain a certificate according
to this act. With refpcct to thofe before
regiitered, they were to caufe them to be

again regiftered, and obtain a certificate ac-

cording to this af, and deliver up the re-
giller before granted ; or if it had been loft
or miilaid, make oath thereof, and give fe-
curity in the faime manner as is required by
ftat. 15. Ges. 2. in the cafe of regifters and
certificates d- movo (4).  Certain periods
after the expiration of that notice were al-

Towed

(#) S, 28 (b) Se&. 29.

'
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lowed for thips to come in, according as "21T1,

they belonged to the Britith dqm'mions in o, . s,
Europe, or thofe in the more diftant parts™ * » t75%

of the world. SHIPS

At the end of thofe periods no regifter
or certificate was to be in force but fuch as
was granted by virtue of this act (a); unlefs
where fome unavoidable neceflity or rea-
fonable caufe fhould have prevented any
thip from returning to the port to which
the belongs ; and then the commiffioners of
the cuftoms, on proof thereof fhade to their
fatisfattion, might ‘caufe the fhip to be re-_
giftered (4).

No fuch fhip after her firft arrival at the
port to which fhe belonged, at the expira-
tion of the above notice, was to be permit-
ted to clear out as a Britifh fhip, or was to
be entitled in any wife to the privileges of
a Britifh fhip, unlefs the owner had obtain-
ed a certificate according to the directions
of this act; and any fhip departing from
port, without being fo regiftered, and hav-
ing obtained a certificate, is to be forfeited
(¢). If, after the expiration of the above
notice, any fhip, being fquare-rigged, thould
be found in any port within the diftance of
twenty leagues by water from that to which
fthe belongs, or not being fquare-rigged, be
found in any port but that to which fhe be-
lIongs, without having obtained a certificate
of regiftry, the principal ofhicer of the port
is to detain fuch fhip until the mafter give

Bb2 bond

(a) S:1 30. () Seq, 31. {c) Sect. 42
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bond in a penal fum (which is proportion-
ed to the different tonnage of fhips), with

ro a.0. 1702 condition that he will forthwith (or, being

ERITISH
SHIPS.

employed in the Newfoundland-fithery, at
the end of the fithing-feafon) repair with
her to the port to which fhe belongs, and
there caufe her to be regiftered, and obtain
a certificate, and produce the fame to the
officer at a certain time to be limited in
the bond, according to the diftance of the
port and the nature of her voyage.

In the cafe of {quare-rigged fhips fo cir-
cumftanced, or if the water of the port to
which a fquare-rigged fhip belongs is fo
thallow as not to admit her without danger,
in either of thofe two cafes, the mafter is,
within forty-eight hours, to make known
his arrival to the colleétor and comptroller,
and require him to caufe his fhip to be fur-
veyed; and fuch furvey fhall be certified,
as before direéted, and the certificate thall
be tranfmitted by the officer to the ofhicer
at the port to which the thip belongs ; who,
upon that and other requifites being com-
plied with, is to regifter the fhip and grant
a certificate ; and the officer of the firft port
may detain fuch fhip till the furvey is
made (a).

The mafters of fhipsare, on demand, to
produce their certificates to the principal
officerinany portin his majefty’s dominions,
or to the Britifh conful or chief officer in
any foreign port, in order to fatisfy them

that
r2) 8k,

33
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that he has been properly regiftered ; under
the penalty of 100l (a).

The officers are to number progreflively
the certificates as they are granted, begin-
ing a frefh at the commencement of every
year. They are to enter an exact copy of
cach certificate in a book, and within one
month tran{mit to the commiflioners of the
cuftoms a true and exact copy, together
with the number thereof, under the penalty

373
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of 100l. for the firft otfence, and for the’

fecond offence 200l. and under pain of dif-
miflal from office (&).

The commiflioners of the cuftoms in
Scotland are to tranfinit copies of certifi-
cates granted by them or their officers to
the commiffioners of the cuftoms in Eng-
land (¢). The fees of regiftry are f{pecially
limited by the aét (d).

‘Laftly, it was declared, that all former
acts made for the regiftry of fhips thould be
taken to extend to thips required by this act
to be regiftered (e).

Such is the detail of regulations cortain-
ed in this act. To thefe are fubjoined two
provifions of a fpecial nature; the one re-
garding fthips whofe owners were fuppofed
to have a claim of merit, and were to be
indulged with a regifter, although by the
terms of this law they were not entitled to

it;
fa) Seit. 34 (8) Sear. 34. ) Sedt. 36.
(d] S~ 37 {¢) 8ed. 43.
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it the other refpects fhlps belonging to the
kmgdom of Ireland.

At the time of evacuating the countries
Leld by his majeity’s forces in America,
many famiiics who had property in fhips,
removed inte the Britith colonies, ~To fuch
pm‘i’ors and a'f.. to others who had the
fame fort of property, and had rendered
fervices to the caufe o: Great-Britain, the
king’s governors and oificers of the cuftoms
had grant~d or promifed regifters. Again,
regiiless 5.7l been granted or promifed to
other iaips by goverrors, under a mifcon-
ception of the Jaw, «ud the property of
tnefe thios bad been, bora fide, transferred
to others of the king’s fubjeéts, who under
protection thcrecf continued to employ
them. It was now thought proper, in con-
fideration of the merit belonging to the firft
defc . iption of owners, and wherever in the
larier cafe no fraud or collufion appeared,
that tiicfe fhips «hould be admitted to-a re-
giftry. Accordlno ly power was given to his
majfiy in council to order any fhip of the
abeve deferiptions to be regiftered, and
have a certificate, and to direét all proceed-
ings to be flayed in fuits commenced for
condemnation ot {uchfhips,upon fuch terms
and conditions as he in his wifdom fhould
think fit (a).  Governors in the plantations
were 1o like manner empowered to caufe
all proceedings in fuits of the fame kind to
be ftayed, if they faw juft caufe for fo doing,
until his majefty’s pleafurc was known;

the)

(s) Sear. 38.
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they were to tranfinit hither copies of the P2r ™ 'y

proceedings, together with their reafons for ¢, cx 155,

caufing them to be ftayed (). 104, B 9%
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The provifion refpecting Ireland was, for

continuing to fhips belonging to perfons re-

fiding in Ireland, the privileges they werc

entitled to before the paffing of this act,

unti] the end of four months after the com-

mencement of the next feflion of the Irith

parliament ; in which feflion it was expect-

ed an act would be paffed fimilar to this,

for regiftering the fhips of that kingdom;

and therefore the act further goes on to

provide, that from the end of thofe four

months every fhip regiftered in auny port of

Ireland, under regulations fimilar to thofe

in the prefent act, fhould continue to enjoy

the privileges of a Britith-built thip, or fo-

reign-built thip owned by the king’s fub-

jects, as the cafe might be, according to

the provifions of this a¢t (4).

In the following feffion of the Irith par-
liament an act was paffed containing fimilar
regulations about fhipping and navigation;
and the Englith parliament in ftat. 27. Geo.
3. ¢. 19. conliirined exprefsly to Irith thips
regiftered under that act, the privileges of
Britith-built or foreign-built fhips, as ‘the
cafe might be; thofe regiftered under the
former laws were to enjoy the fame pri-
vileges, as the cafe might be, tll the ex-,
piration of the time appointed by the com-
miflioners of the revenue in Ireland for re-

giftering

(:) S 39. (5) S.Q. 444
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giftering under the new a¢t (4). Butif any
Irith fhip fhould have been prevented by

To 4. p.1792. unavoidable neceflity or reafonable caufe

BRITISI
SHIPs,

Amentapais
n e in fta
26. Gen 3 e
5.

from returuing to port in Ireland, and the
fame was proved to the fatisfaétion of the
commiflioners of the cuftoms in England
and Scotland, they might permit fuch thip
to enjoy the privilege ior t"at time only,
and to clear out to her port in Ireland, and
to no other port, for the purpofe of being
reziflered (8;. :

The plan of regulations made by ftat. 26.
Geo. 3. were not fo well confidered, but that
the experience of a few months pointed out
fomething to amend in a piece of machi-
nery fo extenfive and complicated as this.
Sorae of thefe defects were corrected in ftat.
2%7. Geo. 3. jult quoted.

Thus, in the oath to be taken by owners
for the purpofe of obtaining the regiftry, the
perfen taking the oath is to fwear, amongft
other things, that he has not, nor has any
of the other owners to the beft of his know-
ledge and belief, taken an oath of allegi-
ance to any foreign ftate whatever, except
under the terms of fome capitulation.
This, though aimed chiefly at Americans,
was found {o largely worded as to compre-
hend perfons refiding abroad in fattories
and in foreign towns, who were objects ra-
ther of praife than of blame ; it was there-
fore provided, that an oath taken for the
fole purpofe of acquiring the rights cf a ci-

tizen

(c) Se&. 1, 2, (5) Se&t. 3.
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tizepr or burgher in any foreign c.ity.or FaxT
town in Earope, to be enjoyed only during ,ce 18,
refidence there, and for a limited time after vo ~D 179,
fuch refidence, thould not be deemed an ;..
oath of allegiance within the meaning of

this a& (a).

Again, the oath, as far as it regarded
the property in the fhip, could not ftri¢tly
be taken by any one where the fhip be-
longed to the Eaft India Company, or any
other body corporate ; a new oath therefore
was devifed to be taken by the fecretary or
‘any other officer authorifed by the Com-

pany (&).

Doubts had arifen whether the bond to be
given on regiftering could be entered inta
at any other port than that where the fhip
was required to be regiftered : it was now
ordained, that the commiffioners of the
cuftoms and the governors abroad might,
where it feemed to them expedient, permit
fuch hond to be taken before any perfon
whatever, and in fuch manner, and at fuch
port, as they fhould judge fit (). It was
alfo ordained, that every new matfter of the
‘thip fhall give a frefh bond ; and an indorfe-
ment being made zotres quoties of fuch new
bonds on theé original bond, fhall from
thenceforward be a difcharge of it, as far
as regards the former matfter (d).

It was thought that in the ifland of New-
Joundland, and in the provinces of Queber,
: Nova

{a) Seét. 4. 5} Sedt. ¢. : .
Gupe  vsar o
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ST Nova Scotia, and New Brunfwick, there was
veacs (785, 1Ot @ fuflicient number of officers to carry
1v a.ono1792 the aét into execution, and that difficulties

BRITISH
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would on that account, be occafioned to
fmall veflels carrying on the fithery and
trading coaftwife in thofe parts; it was
therefore ordained, that no veflel not ex-
ceeding thirty tons, and not having a whole
or fixed deck, and being employed in the
fithery on the banks ot the fhore of New-
foundland and the parts adjacent, or on the
banks or fhores of the provinces of Quebec,
Nova Scotia or New Brunfwick, adjacent to
the gulph of §t. Lawrence, and to the north
of Cape Canjo, or of the iflands within the
fame, or trading coaftwife within thofe
limits. thall be, {fubject to be regiftered under
ftat. 26. Geo. 3 (a).

Again, many fhips were built in thofe
places on account of owners refiding in the
king’s European dominions, which could
not for that reafon be regiftered in thofe
places; it was now provided, that fuch
thips might be regiftered there on the huf-
band or principal agent of them taking the
oath; and the certificate fo granted is to be
of force till they arrive at fome port in the
king’s European dominions, where they
may be regiftered on the oath of the own-
ers, and no longer; upon their arrival
fuch certificate is to be given up to be can-
celled (4).

Laftly, in explanation of the fenfe of
that act in general, it was declared, thatall
thips

() Sed. 8. (8) sect. 9.
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thips pronounced by that at-not to be en- FART M
titled to the privileges of a Brmﬂl-pullt reace 1783,
thip, or of a fhip owned by Britith fubjects, To D 170
and all fhips not regiftered according t0 "y,
that a&, fhall, although they may be own-

cd by his majefty’s fubjets, be deemed, to

all intents and purpofes, as alien fhips (a).

While the fubject of Britifh fhipping was 0" Sliying ia
under confideration, it was obferved, that g
the quantity of foreign fhips employed in
the importation of goods from Denmark,
Norway, Sweden, and the Eaft Country,
was much greater in proportion to the Bri-
tith, than the foreign tonnage employed in
other trades; and that it was increafing in
general, and the Britifh thipping employed
in fome of thefe trades was at the fame time
decreafing. The lords of the committe for
trade were defirous, that fome meafures
fhould be taken to prevent this increafe of
foreign fhipping, and to promote that of
Britith; and they propofed for the confide-
ration of the board of cuftoms, whether it
might not be proper to augment the duty
called the aliens’ duty, or petty cuftom, on
fuch of the goods enumerated and defcribed
in the eighth and ninth feGions of the A¢t
of Navigation as were now fubject to it, and
were imported from the before-mentioned
countries ; and whether fuch increafe would
materially operate to increafe the burthens
on, and confequently the prices of, thofe
articles, if fuch duty were increafed gra-
dually ; that is, by making it double from

1 January

‘d) Sedd. 13
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varr o1 January 1787, and treble from 1 January

ey~

vesciizsy, 1788: and if they thought this meonve-
02 Pagse pience wou.d happen, then they were called

LRIT!S§HH
SHIP ..

upon to ~ondider, whether foine advantage
might not be given to Britifh-built fhips
employed in thof> trades, by lewering the
dutics on thofe artcles when imported in
fuch thips; or whether both thefe methods
misht not be purfued in fuch proportions as
mivhi keft attain the end propofed, and not
maicrri:iy atiedt the revenue.

This inquiry brought before the board
of cuftoms the meafures which had v.en
purfued in former times, for encouraging
Britith thipping; and {rom the effeét of
thefe meafures they collected what appear-
ed the moft probable remedy o.. the pre-
fer:i occalon. They obferved, that the
high duty impofed by the Act of Naviga-
tion, a~d other acts, on wines imported in
forel owoos hod given a decided prefer-
ence to Brian: {iups; infomuch that little
or no wine was cver imported in a foreign
fthip, not even from Portugal, in Portu-
cueze fhipping. except in time of war:
that tag anen dugy 1201 the other articles
was at the period when impofed confidera-
ble, being no lets than 251 per cent. on the .
duty then payable on thole articles; and
no part of this was drawn back on expor-
tation, except in the cafe of currants.  But,
on the other hand, it was obferved, this
high duty did not operate as an induce-
ment with joreign merchants to employ
Enghfh fhips, becaufc foreign merchants
were at that cime perfonally liable to the

payment
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payment of aliens’ duty on their merchan-
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dize, without regard to any diftin¢tion of m
fhipping 5 from which duty, indeed, theyve & o> 17

had been relieved by ftat. 24. Geo. 3. c.
10. and in that refpect they were now put
on an equal footing with the Britith mer-
chant.

It was lamentecd, that in the tract of
time which had elapfed fince the At of
Navigation, when this aliens’ duty wasim-
pofed, upon all the occafions of impofing
additional duties, as had been done from
time to time, to fupply the exigencies of
the State, there had not been fthewn fo
much attention, as thould have been, to
the encouragement of Britifh fhipping.
The articles enumerated and defcribed in
the eighth and ninth fections of that act,
when imported in a foreign fhip, now be-
came fubject to a very inconfiderable addi-
tional duty. The preference given to Bri-
tith fhipping, in the at of tonnage and
poundage, by eafement in duties, was con-
fined to very few inftances; the inftances
in which fuch preference had been given in
the impofition of duties fince that aé, were
few; fo that, upon the whole, it did not
feem, that Britith fhipping had received fo
much favour as might have been conferred
on it, by properly impofing and proporti-
oning the duties of cuftoms.

When they faw fo many occafions let
pafs without doing any thing to encouragc
Britifh fhipping, that they were forry to
notice an act lately paffed, namely, ftat.

22. Geo.

BRITI:H
SHPIs



a0 s
a2

PAa T o
e~
PrACE 1593
ToeAD, 13 &7_

Brific

FHIPS

HISTORY OF THE LAW OF

22. Geo. 3. ¢. 78. which had a tendency,
very materially, to injure the Britifh navi-
gation. By this a¢t the articles enumerat-
ed and deferibed in the eizhth and ninth
fections might be brought from any foreign
port in Europe, in any fhip the property of
fubjects under the fame fovereign as the
country of which the goods were the pro-
duce. This law, which was fuppofed to
have been made in order to permit his
Prufian majefty’s fubjects to import Pome-
ranian merchandize in Eaft Friefland thips
was {o worded, as to extend this indulgence
beyend what was originally intended.
This act, they fubmitted, not only deferved
to be reconfidered, but fhould be material-
Iy correfted; as, in its prefent form, it
would be produétive of the moft ferious
confequences to the navigation of this coun-
try.  As an inftance of it, they faid, the
fame indulgence had been already claim-
ed by a Danifh-swned, though not Danifh-
built, fhip; which was clearly within the
words of the a¢t; and the fame privilege
might equally well be claimed in many
other inftanccs.

After thefe reprefentations, the board
fubmit their opinion on the points propofed
for their confideration. As to the firft
point, they thought, that as the alien’s duty
had not been increafed, from time to time,
as additional fubfidies and impofitions were
laid on the enumerated and defcribed arti-
cles in queftion, the increafing them gene-

rally, and at once, might operate on the
trade between this kingdem and Denmark,
Norway,
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Norway, Sweden, and the Tuit Country wl)
and alio on that cf other ccuntrizs from [ cq 48,
whence fome of thoic articles come.  But ro a.p-i79:

BRIT S
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thefe objections would not equally lic to a
gradual increafe of thofe duties, in the
manner fuggefted.

As to the fecond point, it was doubted,
whether lowering the duty on the enume-
rated articles imported in Britith-built thips
could be recommended by a board of reve-
nue. But they thought, if the above rea-
fons were not fufhcient to difluade the im-
pofing any additional aliens’ duty, fuch an
addition might be laid on the enumerated
goods imported in fhips belonging to Den-
mark, Norway, Sweden, and the Eaft
Country, as was adequate to the difference
of duties and other charges payable by
Britith fubjeéts in thofe countries beyond
what is payable by their own fubjeéts ; and
out of fuch additional aliens’ duty a fund
might be raifed for encouraging, by boun-
ties, the fubjets of this kingdom to en-
gage more extenfively in the trade to thofe
countries, and to build fhips properly
adapted to the nature of that commerce;
the negle¢t of which had operated in a
great degree to give a preference to foreign
thips. - Befides; it had been reprefented by
thofe fkilled in fhip-building, that Englith
fhips might be built with more advantage,
better adapted to thofe trades, and more
commodious for conveyance of bulky
goods, in proportion to their meafure, than
any other fhips whatever.

Other
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rarTin -~ Other remedies were fuggefted that might
seace 1735, be applied in aid of Britith fhipping and
soa.»ouzhe mavigation. It was obferved, that lately
urrs. great quantities of rock falr had been ex-
Remedies pro. POTted from Liverpool and Chefter, in fo-
toted in At of reign fhips, to Denmark, Ruffia, and the
piog. .~ Eaft Country, Flanders, and Germany;
and this being a native raw commodity, it
was propofed to lay fuch a duty on it when
exported in any other than Britith thipping,
as would give a decided preference to them.
Again, the export of refined fugars in fo-
reign fhips to the countries in queftion, ex-
ceeded very confiderably the export in
Britith thips. There being a great bounty
on this article, and much of it being re-
Ianded after it had ferved the purpofe of
obtaining the bounty, it was propofed, that
lefs bounty fhould be allowed, where the
export was in any other than a Britifh-
built thip. This would obtain a preference
for Britith-built thips; and if there fhould
be an attempt to fmuggle, thefe could not
fo eafily efcape as foreign thips, which after
relanding were gone, and out of the reach

of penalties and forfeitures.

This principle here meant to be applied
to fugars might fairly be applied to every
drticle of merchandize where a bounty or
drawback was payable; and a fmall dif-
ference made in bounties and drawbacks
on thefe terms might contribute very much
to favour Britith-built fhipping, and pre-
mote the navigation of the country.

1t
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It was likewife thought, that fome fmall »arzir,
diffetende might be made in favour of ;cacs i85,

Britith-built fhips, in the cafe of goods e

now admitted free of duty in any fhips.
This was feen in the inftance of raw linen
yarn, which on impdrtation was fubject to
one penny perc{found, if brought in a fo-
reign fhip, and was free if brought in a
Britifh fhip; and this diftin¢ion has given
a decided preference to the latter. It was
faid to be chiefly owing to the circumftance,
is to raw linen yarn, and to the duty im-
pofed on logwood when exported in fo-
reign fhips, that we have any fhipping em-
ployed in the Hamburgh Trade. We have
before noticed the prejudicial effects of ftat.
22. Geo. 3. and the remedy applied thereto
by ftat. 27. Geo. 3. which latter ftatute pro-
bably owed its origin to the fuggeftion
inade upon this occafion. It is probable
alfo, that fome alterations afterwards made
in duties upon articles imported from the
Baltic fea, and the Eaft Country, were
made in confequence of what was here
thrown out. '

A D.ATL2.
PRITISH
SHIPS.

The intereft of Britith thipping had, in gcmen i
various inftances, been aflifted by this po- duties for

licy of giving an eafement in duties to
goods imported in Britifh fhips; as will ap-
pear from the following view of the pro-
vifions made for this purpofe, at different
times, by parliament.

In the A¢t of Tonnage and Poundage an
eafement was given in point of duty, where
drugs, fpicery, eftridge wool, and wrought

Cc filks

Britith hips.
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filks from the Eaft Indies and Italy, were
imported in Englifh-buile fhipping, and

s0 . r.172 where whale-fins were impdrted in Englith

ERIYVINH

6!1IFS.

fhipping. The duty outwards was alfo lef-
fened on coals and beer, if exported in
Englith-buile fhipping. In the Navigation
Alt pafled the fame feffions, a diftintion
was made, as we have before feen, in favour
of Englifh thipping, by impofing an alien’s
duty on French and German wines i_mPort-
ed in any other than fhipping belonging to
England or Ireland, and alfo upon all the
articles enumerated and deferibed in the
eighth fe¢tion (except currants and Turkey
commodities), and on currants and Turkey
commoditics imported in any other than
Englith-buils faipping (a)

This diftinction in duty made in refpect
of the thip was followed up by the Legifla-
ture in othcr inftances; as on the importa-
tion of iron, and beaver wool, by ftat. 2.
Will. & Mary, c. 4. raw linen yarn, cotton
wool, and goat fkins raw and undrefled, by
ftat. 24. Geo. 2. c. 46. ftat. 6. Geo. 3. c. 352.
and ftat. 5. Gea. 3. ¢. 35. and for a- certain
period, and under certain circumitances,
Hax, tallow, fuccus Liguoritie, corn, pot-athes,
German pearl-athes, and brandy (b). Again;
on the exportation of corn, the bounty was
confined to fuch as was exported in Britith
fhips by ftat. 1. 7770l. & Mary, c. 12. Other
articles of export favoured in the dity were
thefe ; coals by ftat. 9. Aun. c. 6. and ftat.

12. Ann.

(a) Sent, 9 . .

(b) V. itar. 4. Geo. 2. ¢c. 27, Rat. ~. Geo. 3. ¢. y2. flat. =,
Geo 3 c.47. ftac 13 Cen. 3. ¢. 43 Mat 2o, Geo. 3. ¢ 25, ftat
=1, Geno 3 co28,
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12. dun. ft. 2. c. 9.5 logwood by ftat. 7. Geo.
3. . 47. and corton wogl, by ftat. 19. Geo. 3.

c. 53.

*When .the old duties were repealed, and
new ones formed in their ftead by the Con-
folidation A&, ftat 27. Geo. 3. c. 13. atten-
tion was paid to all thefe cafes, and.fome
new inftances were added. It appears, on
examining the tables of import and export
in ftat. 27. Geo. 3. €. 13. that a difference
was made where the importation was in
Britifh-built fhips, and where in foreign
thips, in the following articles; namely,
briftles, down, and feathers of Mufcovy or
Ruffia; ‘flax, currants, figs, raifins, iron,
Rufha linens, fallad-oil, and ordinary oil
of olives; rofin; crapes or tiffanies of the
manufactory of Italy ; undrefled goat fkins ;
feal fkins ; emery ftones of Turkey; tar;
tow of Mufcovy or Ruflia; wine; unma-
-fiufactured wood of various denominations
(a) ; beaver wool combed in Ruffia ; eftridge
wool ; to-which may be added, oil and fins
the produce of whales and other creatures;
but thefe, muft alfo be of Britith catching,
‘and under fpecial regulations that are {po-
ken of under the head of The Fifhery.

Cco2 In

(a) What an important article that of wood is, will appear’
from the following fpecifications in the table of .ithports ;
namely, anchor ttacks, balk, battens; batten ends, beech plank,
beech quarters, bEdech boards, clap boards, liin bouds, or
white boards of fhoemakers ; oak boards ; paicing beards ;
patte beards, or mill boards¢; pipe boards ; fcale boards ;
winfeot boards ; buwood ; deales ; deal ends ; ¢bony s fire
woods ; fir quarters ; fir timber; handipikes ; kuess of oak ;
lath woo!; mafts ; oek plank ; oak timber; oars; olive
wood ; round wocd ; fpars; fpokes for wheds; fave.
timber of all forts ; ufers ; wainfcot logs ; bever wead sl
of them bulky articles, 1nd employing much thippirg
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In the dutieslaid on the articles which
are the fubje¢t of the Commercial Treaty

To s p. 1752 with France, three of them are diftinguifh-

EhTI-H
S0Py,

cd in refpeét of the fhip; namely, wine,
fallad cil, and ordinary oil (¢). Among the
tew articles thatare liable to a duty on ex
portation, that of coals is one; and a dif-
terence of duty is made in the cafe of coals
“and alfo of culm, when exported in a Britifh
built fhip, and when in a foreign fhip.

Befides this evprefs diftinczion in favour
of Britith-built fhips, there are other dif-
tintions in duty, which alfo operate in fa-
“vour of Britith-built thipping ; as where ar-
ticles imported from the plantations, or by
the Eaft India Company, havea preference
in point of duty beyond the fame articles
not fo imported.

Conformably with the plan that has
hitherto been followed, there thould now be
laid before the reader fuch information as
can be colleéted from the judgments of
courts, the opinions. of lawyers, or other

fources, refpecting the {fenfe and confe-
quences of this Jaw for regiftering fhips.
Aftcr the difappointment the reader has al-
ready experienced in the fearch for judg-
mentsof courts, he will not cxpeét much
affiftance of this fort upon a law which has

- pafled {o recently. But it has fo happened

that

(a) The erker artides induded in th's Treaty are fubje& to
the fame dusy, i wapor.td in fhips of the built of either coun-

- iy, owned and navigated according to law ; namely, vinegar,

“brandy, iron or fteel werk 5 cotton manufutures, cambrics,
Vowiis, Yoews, fadlery. ¢auies, midlinery, porcelan, plate
Sty st gl ware.
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, . g
that I am able to furnifh two judicial opi- *2r7 1.
nions which have already been delivered ;. c,,ys;,
on this a&, one in the court of king'sro 4 o 75

ERITISH

bench, the other in the privy council. 11,

The effect of a bill of fale not containing The Cafe of 2
a recital of the certificate of regifiry, was Hiof Sale
fully cenfidered in the court of king’s
bench, in the cafe of Rolleflon v. Hibbert (a).
A bill of fale of a fhip then at fea was ex-
ecuted by way of fecurity, and at the fame
time for the fame purpofe was depofited the
grand bill of fale. The bill of f{ale was ab-
Jolute on the face of it, and in ‘the ufual
form, but it did not contain a recital of the
certificate of the regiftry of the thip, as re-:

uired by the fevepteenth fection of the aé.

“hefe fecurities were all to be returned on
payment of a note of hand, for which they
were collateral fecurities. I‘he perfon giv-
ing the bill of fale became a bankrupt ; the
perfon to whom the fecurity was given
feized the thip on her arrival, and the af-
fignees brought trover to recover her.

It was contended, that the fhip could
not be detained by their defendants, either
on the ground of a purchafe or lien.

- Firft, It could not be fupported as a con-
tract of fale, becaufe the bill of fale, not
being' conformable to the ftatute, is declar-
ed null and void to all intents ond purpofes.
They faid, fince the a¢t thips can only be
transferred by bill of fale, otherwife: the
claufe requiring a recital of the certificate
in the bill of fale would be nugatory. All-

the
(a) 3 Term Rep.
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the checks provided in the act (¢) might hé
defeated, if any other inftrument fhould be

7o & r. 1792 permitted to have the fame operation as a

IRIEES
SHIPS,

kill of {ale under the ftatute.

Secondly, It could not be fupported as 3
lien; for, being void by the ftatute, itis a
mere nullity : and then this is 2 mere naked
bailment, the thip not having been deliver-
ed for any fpecific purpofe; in which cafe
the plaintifls may recover itin an action of
trover, or a court of equity would decree
reftitution. This could not be binding in
a court of law, becaufe that would be to
crcate an intereft in the fhip, which is ex-
prefsly guarded agzinft and forbid in the
{tatute.  For foreigners might fay, although
bills of fale, under which they might claim,
are void, ftill the lienisvalied. Theréfore,
unlefs this conftruction was put upon the
ftatute, foreigners may have fhares and in-
terefts in Britith fhips, by advancing money
on them and taking the grand bill of fale,
and an affignment of the thip; and thus
totally dif regardmg the provnhons of this
act.

On the other fide it was contended on
two grounds, Firft, That this was not fuch
a transfer of property to the defendants, as
the act was intended to attach upon at
all; Secondly, That if it were, yet, as be-
tween thefe parties, the' defendant had a
right to rewwin pofleflion of the ﬂup till
the lien was difcharged.

Upon

{o)Set 3.10. 13, 16, 17
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] Upgn ;he firft point, they faid, the ob Jarxr m
jects intended were, to prevent any but ,;,c: ;e
Britith-built fhips being navigated in thero » » 155

trade of Great Britain; and tq prevent fo-
reigners from navigating even Britith-buile
thips with the privileges of Britifh fubjects ;
fo that the ripht of navigcarion was the great
object of theact; and unlefs the right ac-
quired by the defendant was fuch in its na-
ture as would enable him to navigate the
fhip, the act was never intended to attach
upon it. Now the whole of the right in-
tended to be conferred or acquired was, that
of a mortgage on the fhip to a certain
amount ; for though the bill of fale was
abfolute upon the face of it, yct the defen-
dant gave an accountable receipt, whercby
he promifed to- reflore that, and the other
‘muniments, on payment of the note. The
contract therefore was merely executory;
the only right acquired was that of poffeffon,
which was to remain as a fecurity ; he had
no right to the intermediate profits of the
voyage, nor could, independently of the
omiflion in the bill of fale, have been

enabled to navigate the veflel ; for he not.

only could not have taken the oath pre-
fcribed by the tenth {clion, namcly, that
he wasthe Jole owner, and that no other
perfon had any “ right, intereft, thare, or
property thercin,” but while the fhip was
at fea it was abfolutcly impoffible to get at
‘the certificate (which by the thirty-fourth
fe¢tion muft always be kept on board),
either for the purpofe of inferting itin the
bill of fale, or of having it indorfed accord-
ing to the fixteenth fection. And this ar-

gument

BRIIISH
EHIPS,
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gument bears much fironger, when it ap-
pears that this difficulty is provided for in

12 4 » g the caie of afule toa foreigner; for unlefs

BRITIsH
H. P

the Court can zo fo far as to fay, that the
Legiflature did rot intend a thip at fea
fhould, in tuture, be capable of being trans-
ferred 1o 2 Lntllh {fubject, this will at leaft
appear to be a cafus omffus in the act, be-
caufe of the impoflibility of complying
with fome of the requifites.

F'urther it appear by reference to flat.

& 8. ! 3. which is referred to as the
ba‘is of the hxteenth fection, that a mort-
gage was not the fort of transfer intended by
thc latter ; for the ftatute of William re-
quives the mdorfement on the certificate in
the cafe of a fale of one or (more fhares ; and
the latter act only requires the addition of
another circumftance to that indorfement :
it confines therefore the indorfement to the
cafe of an abfolute fa%e of {pecific fhares,
which a mortgage can never be faid to be.
The aét cannot extend to e/l transfers ; if it
did, it would include thofe by operation of
law.

If then this were not fuch a fale as comes
within the fixteenth fection, requiring the
indorfement of it on the certificate, it fol-
lows, that the certificate necd not be fet
out in the bill of fale under the fevehtcenth
fcction.  But fuppofing it were requifite, the
utmoﬂt penalty on fuch omiffion was, that

thie bill of fale was void, but it by no means
avoided the contratt : nor was it neceflary
it fheuld; for as the right of navigation
was
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was the only object in view, and that was *+=7 -
fpecifically provided for by other clau}"es, pracE 1783,
the only reafon for avoiding fuch an im- 7o 0.0 170
perfect hill of fale was, to prevent that ...
being made ufe of, towards acquiring a

right of navigatizn, unlefs the main object of

the act appeared on the face of it to have

been complied with. In this cafe, even if

the defendant had had a more formal bill

of fale, the fhip could not have cleared

out, unlefs ‘the defendant had been guilty

of perjury in fwearing to the tzbfo]ute pro-

perty, when he had only a conditional one.

As the only claim, therefore, which the
defendant had on the fhip wasa mortgage,

or lien, and as he never could, indepen-

dently of the claufe in queftion, under fuch

a title have navigated the fhip, it was not
neceflary {or him to have had any written
inftrument whatever, but the lien might

have attached by the mere delivery of the

thing. Having now taken this bill of fale

among other collateral fecurities, it never

can be faid, that if one among feveral fe-

curities is void, the reft are thereby avoid-

ed. .

v

Then, Sccondly, whatever might have
been the queftion as between the defendant
and third parties, atany rate the plaintiffs
cannot make this {ort of objection, ftand-
ing cxadtly in the fituation -of the bank-
rupt himfelf, fubject to all his equities, and
bound to make good all his bona fide engage-
ments. The utmoft they can alledge is,
that the defendant has not the legal title ;
but admitting that to be the cafe, the af-

firnees
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fignees are bound in the equity, and fo can-
Nnot rccover in trover.

Such were the arguments on the two fides
of this queftion. The Court gave judg-

ment for the plaintiffs, and ftated the fol-
lowing as their reafons.

Lord Kenyon obferved, that this claufe
was couched in the moft pofitive terms
which the language affords, and renders
fuch a bill of fale an abfolute nullity. The
ftatute, he jaid, was framed by an able
ftatefman, who is peculiarly converfant in
the commercial intercfts of this country;
and from the experience which has already
been had of it, it is acknowledged to be
founded in wifdom,and to have produced all
thofe beneficial confequences to the com-
merce and fhipping of the country that
were expected from it; and therefore, if
Judges could have any leaning in their
minds on fuch occafions, they fhould not
have an inclination to put fuch a conftruc-
tion on the words of this act as would tend
to evade the wholefome provifions of it.

He faid, it was not neceflary that the pro-
perty in a fhip fhould pafs by a written in-
firument ; but cermmly, if the parties chufe
to convey by a written inftrument, that
fhews ‘what their intention and the rights of
the parties were, and they fhall not be per-
mitted afterwards to refer to any other
agreement. For if a perfon execute a bill
of fale of goods without ftamp, fuch an in-

firument cannot be received in evidence ;
yet
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yet the vendee cannot refort to any parole FArT Iy
evidence of the agreement: fo herc, cl:.e PEACE 1731,
title of the defendant being reduced to writ- o . » 17z

ing, he cannot refer to any other agreement,
although the written inftrument is void by
the aét. The words of the feventeeth fec-
tion are general, and make no exception of
cafes wheye fhips are at fea; and with rc-
fpect to the impoffibility of complying with
the requifitions of the a¢t while the thip was
at fea, the parties might have extracted from
the regiftry at the cuftom-houfe all that was
neceflary for this purpofe. It was wholly
unfounded to infift, that if the bill of {alc
did not take effect, there was a lien for the
amount, for the bill of fale profeffers to
transfer the abfolute property ; and though
the property would be devefteéd by the pay-
ment of the money, yet the intermediate
property in the vendees under the bill of
fale would not be devefted. He likened this
to the cafe of conditional furrenders by te-
nants for life before ftat 14. Geo. 2. ¢. 20. in
which cafes the whole property atually
pafled in the mean time, although it was
devefted on performance of the condition.

As to the affertion, that a court of equity
would not compel the defendant to deliver
up the fhip till his demand was fatisfied,
he faid he did not know that a.ceurt of equi-
ty would put a different conftruction on the
a¢t; but, at any rate, in a court .of law
they were to puton it a legal conftruction.
Where the parties have relied on an invalid
fecurity, he did not know that a court of
equity would decree a performance of the

contract.

BRITISH

£AT
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C/*;fu‘_, coz}tra'&_. As the inftrument is not valid in
eraceiqs;, point of law, the contract cannot be fup-
voa. . 792 ported here on grounds on which they did

BRITISH
Se'P

not think a court of equity would act. The
other Judges agreed in the fame opinion in
tavour of the plaintiff.

1r. Juftice Buller confidered the other
claufes of the act as decifively againft the
firft ground taken by the counfel for the
defendant; namely, that the ftatute did
not apply to the cafe of a fhip fold at fea,
becaufe the cafle of a fale of a thip, either at
fea or in a foreign port, to « forergner, is ex-
prefsly provided for by the fifteenth fection:
chen if we fec that in one part of this ftatute
the legiflature had in view the fale of athip at
fea, orin a foreign port, and made fpecial
provifions for fuch a purchafe by aforeigner,
it cannot be argued that the felling of a
thip at fea in other cafes was not in the con-
templation of the Legiflature ; but it fhews
that they only intended to make one excep-
tion, leaving all other cafes within the ge-
neral words of the feventeenth fection : be-
fides, before fuch an argument is adopted,
it ought to appear, beyond all controverfy,
that the parties could not comply with the
requifites. of the ftatute, and that this was
a cafus omiffus 5 which is by'no means to be
collected trom the ftatute.

As to the fecond ground, he f{aid, the bill
of fale purports to be an abfolute transfer
of the property; and the defendant having
pofleffion of the grand bill of fale, and alfo
of this bill of fale, nothing could have pre-

vented
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vented him navigating the fhip but the pro-
_vifions of theact. As to the difficulty of the
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defendant’s taking the oath, all that the adt ro ». 0. 1100,

requires was, that he fhould ftate fairly and
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truly wat his intereft was. In the prefent

cafe, the defendant had fuch a property as
would have juftified him taking the oath ;
for the bill of fale being abfolute on the face
of it, if the certificate of regiftry had been
inferted, it could not have been difputed ;
and if there was any right of redemption
in the bankrupt, that alfo might have been
ftated. As to what was faid upon transfers
by operation of law, thefe he held to be always
cxcepted ; but this is a transfer by the party ;
in which cafe the requifites of the a& muft

. be complied with. As to the. arguments .

upon the equity of the cafe, they did not
apply ; and it muft be remembered, that he
‘who afks equity muft firft do-equity: and
if a bill wasfiled in this cafe, and was dif-
miffed, it would be becaufe the plaintiff’s
demand was unconfcigntious . but'that. would
not decide the property of the fhip ; the ar-
gument, to be of force, fhould go further,
and fhew that a court of equity would have
_decreed a legal conveyance of the fhip.
But he knew of no cafe where that court
~had gone fo far ; if he did, it would have
great weight with him ; for in mercantile
tranfactions efpecially, he thought where a
defendant bad a clear, indifputable, equit-
able title, they ought not, fitting even ina
court of law, to permit the poficffion to be
taken from him.

-Another judicial opinion on this a&t is

contained in a judgment of the privy coun-
cil

Macneg!',
afe,
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rarr il delivered by the prefent lord prefidert

Y

P Ve NV . . ; . . .
erace 178, 0N an appedl from the vice-admiralty court

3o 0. 1790.at Nyffau in the Bahamas. It was in Mac-

LERITI N
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‘neal’s cafe, where a thip had been navigated

without being regiftered, and no-fufficient
exctfe could be theven.for fuch omiflion.

The fhip in queftion had origindlly beent
regiftered, and was faid .to be 'bought by
Macneal at Savanndli in South Carolina.  Hav-
ing ‘taken in a cargo there, he failed for
Nafjau, where he applied to-the governor
tor a regifter. The officer whofe duty it
was to make out the certificate of regiftry

-alledged that he had no printed forms left,

but that he was ready to make an indorfe-
ment upon the old certificate, on Macneal's
taking the oath prefcribed by fat. 26. Geo.
3. Macneal afterwards failed to Sauannaf,

and returned again to Naffa# with a cargo,

where the fhip was feized ; but on a hear-
ing in the court of admiraity, fhe was re-
leafed as not forfeited.

On the part of Macneal it was now con-
tended, that the fale of a Britith'thip in a
foreign port was not an aét forbid by -any
law; that he did all in his power to obtain
a fair and legal regiftry ; that it was a blun-
der in the collector not to give him a certi-
ficate, alledging he had no printed forms;
that on his return to Naffau he meant to re-
new his endeavours to obtain a regiftry, his
intention being to trade between Ngffax and
Savannah ; and that in the cafe of a change
of property in a foreign port, he was left
at large as to the proper port for theé regiftry
of the fhip ; and having declared his inten-

tion
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tion to tj'é.dg thereafter from Naffau, that, Jarrn
and that only, became the proper port where ;. c; 1,55,
the Thip fhould be regiftered. To A.D. 17yt

BRILLISH
Siiikd.

Upon which it was obferved by the lord
préefident, how material it was to afcertain
in cafes where a Thip was fold, whether in
a foreign or Britith port, what fhall be the
port to which fuch fhip fhall be faid to0 be-
Jong, and within what fpace of time fhe
fhall repair to fuch port? For if it fhould
once be laid down that fuch a fhip might
regifter in any other port than that where
fhe was firft regiftered, he was fatisfied the
adt of the 26th of the king, which, he faid,
is founded upon the beft principles, and is
wifely and fagacioufly contrived by the no
ble perfon who was the author of it to pre-
vent the many frauds committed under the
act of king #illiam, would be wholly dif-
appointed of its effect.

~ He then confidered the defeds in ftat. 4.
& 8. Will. 3. the frauds that were commit-
ted under it, and to what thofe frauds were
owing. It direéts, that in all cafes of
change, whether of the nameor the property
‘of the fhip, if in another port, it thould be
regiftered de novo ; but in neither cafe does
the act give any diretion to point out the
particular port where fuch fhip fhould be
regiftered.  The confequence of this want
of provifion in theact had been the multi-
tude of frauds that wére continually prac-
tifed in the regiftry of fhips; for in any
port whatfoever, if a perfon prefented him -
felf and took the oath required by thata&,
he was intitled to have the fhip regiftered.

For
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For it was remarkabie, that that act required
no other fecurity than the tranfient oath,
as he called it, of any man whatfocver
who chofe to offer himfelf, and who the

next minute might flip away and never be

heard ot afterwards. He faid, he did not
wonder tuat the noble perfon wha framed
the ftatute of the 26th of the kmg confi-
dered thefz {rauds, and the prevénting of
them, as particularly dc"ervmg his attenti-
on; and le was very happy to fdy, that if
they were right in the judgment they weré
then going to give, he believed they fhould
fo fully fecoud the defign of this aét, that
he would defy any man ﬁndmg a loop -hole
to evade it.

He thought that ftat. 26. Geo. 3. was an
aét which in every view of it thould be con-
fidered as a remedial ac; it was for pre-

‘venting a pubhc mifchief, to amend and

alter ftat. 7. & 8. 7l 3. 1t had appeared
that frauds without number were com-
mitted under that aé ; and that was, and

was ftated to be, the reafon of making this
act.

The rule, therefore, of conftruétion in |
applying and explaining the aét, fhould be
fuch as will moft aid in advancmg the
means of relief and in fuppreﬁlon of fraud.
And fhould it be ¢confidered in any light as
a penal act, he was clearly of opinion, that

every thing arifing from fuch a confiderati-
on fhould be controlled by the other cha-
racter of it asa remedial a¢t.

He
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He ebferved, that by fett. 5. of the ac, * 21205
the port where the regiftry ought to be ,.ice ;.

made, was exprefsly defined the port from e

and to which fhe has ufually traded; and if a
pew thip, the port to and from which fhe intends
totrade. 1t is effentially neceflary, and ex-
prefsly required, that the hufband’s or aét-
ing owner’s refidence fhould be near fuch
port. Thiscircumftance of refidence feems
to be made the moft indifpenfable requifite
in the feétion.  Befides this there are
added fecurities, controls, furveys of the
thip; all which if complied with, efpeci-
ally that of refidence near the port, it
fhould feem that fraud would be almoft
impoflible.

He forbore making more obfervations on
the act, except only as to one point; that
is, how long time fhould be allowed after the
change of property in the fhip for arriving at the
proper port where the fhip ought to be regificred :
for if the time allowed were indefinite, fo
that a thip might be trading from port to

port without regiftering, the defign and -

object of the act would be at anend.

It is remarkable, that ftat. 7. & 8. 77l
3- fpecifies no time for new regiftering ; no
more does ftat. 26. Geo. 3.; but the latter
act does in one claufe (4) decide what is to
be done in a particular cafe; and he
thought the direction there given might, by
analogy, be applied to all cafes of a new
regiftry— or to any other port in which
“ fhe can be legally regiftered by this a&t.”
—Now there is no cafe under this act but

Dd that
(a) Se&t. q.

A.D. 1792
BRITISH
SRIPs.
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rarT i that of a change of property in a foreign

L
reace 1373, POTt.  Every court before w hich a cafe of
To s r.gr this fort comes, is to conflider the time.
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Cummen fenfe and common reafon muft
fay, a thip fhall be at liberty to navigate
without a regifter, and fhall be protected
by law, if inthe mean time fhe is ufing due
diligence to reach a port where a regifter
may be obtained. As for mﬁance, A{uppofe
a thip is fold at fea, and fhe is then mahng
a voyage under a charter-party, and the
port at which fhe firft arrives after fuch fale
is not a proper poit for her regiftering, he
held fhe would be juitified in going to fuch
port; but that no further delay would be
excufed, as fthe ought in convenient time
to procced to the port where fhe can be re-

giftered.

Upon the whole the rule is this: Where
the property of a fhip is transferred in a
forcign port, the muft with all due diligence
proceed to the proper port where the may
be regiftered: this port muft be that of
which fhe is, as it were, an inhabitant.
This circumftance is a part of the certifi-
cate, is a part of the oath, and is eflenti-
ally neceflary to the regiftry.

Compare Macreal's fituation with thefe
requifitecs. He was faid to be the purchafer
of this fhip at Savannak ; nothing more ap-
pearscf him: it might falrl) be afked, Who
is he ? Whence comes he? What property
has he ? what rclations ? what friends? By
his own account he paid only a part of the

purchafe-money, for the remainder he was
to
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to draw on-merchants in Famaica: whether * £ * 7 1
thofe ' bills were paid or not, does not ap- ,;,c:ye;,
pear. - Thefe' merchants, by his account,to . o 179z

wete to become part owners of the fhip;
whith ‘alone makes his oath incorreét, and
brings great fufpicicn on the whole tranf-
action. He comes to Savannah with a cargo
belonging to fome American merchants,
but'which in the bill of lading, is made to
belong ‘to Macneal ; all which was probably
a-mere colour to give him the credit of the
property, in order to-enable him to obtain
a regiftry.

He confidered it asa fundamental objec-
tion to this fhip, that Macreal had no known
refidence.” He looked upon him as a fea-
vagabond ; and obferved, that he felt he
was under the neceflity of fwearing with
care; for in his oath he did not go farther
than to fay, “ he had not been a refident in
“ any ‘country not under the dominion of
“ his majefty.” '

On this fingle objection, without taking
into' confideration any other, the court
might decide againft this fhip. But he had
thought it proper to give more at large the
fenfe of the court upon the policy ot the
act, becaufe it is extremely material that
its principle fhould be thoroughly under-
ftood; and as to the point in queftion, if
the a¢t was not {fcrupuloufly adhered to, he
was perfuaded the whole of its regulations
would be futile and ufeles. It became the
more neceflary to be thus explicit, as the
Judge below had feemed greatly to have

2 mifunder-

LRUTISH
SulPy,
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eart it mifunderftood the aét; declaring, that
m Macneal had offended only againft the letter
vo a.m 1191 of the act, and not againft its fpirit. In-

RRITIH
wilbe.

deed, faid "his lordfhip, it is in general be-
yond fea, in cur plantations, that the laws
of navigation are broke through and evad-
ed; added to which, the application of
them is left for a time with governors, col-
le¢tors of the cuftoms, and other perfons
not fufhciently converfant with legal mat-
ters, who contribute to aggravate {fuch mif-
chiefs by mifconftruction and falfe inter-
pretations of the law (a).

This is all the information of a judicial
nature that is to be found on this a&. To
this I can only add fome queries and doubts
that have arifen upon parts of the a&, and
which may become fubjects of future dif-
cuflion.

Firft, as to the defeription of Britifh-
built fhips ; the act excludes from that pri-
vilege all thips built or rebuilt on a foreizn-made
keel or bottoin 1n the manner horetofore praétifed

wnd allowed.  This gave rife to the following
cafe: An American-built thip was fold at

Whitehaven : fhe was then taken to pieces;
and this operation of feparating all the
parts of her was carried fo far, that the
keel, which was compofed of two pieces of
timber rivetted in the middle, was unrivet-
cd, and feparated. After this, the materi-
als were fhewn to the cuftom-houfe officers.
The workmen then fecarfed and new-model-
led the two-pieces of timber compofing the
former

(a) 25 Mar:h, 1990.
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former keel, and laid them down in a ver
different manner from that in which they
had been for the keel of the former veflel,
and proceeded to build another veflel with
the other timbers. - Could this be faid to be
a re-building on a foreign-made keel, or
was the keel made of the timber fo fepa-
rated an entite new keel ?

Again, a Britifh-built {hip is no longerto
enjoy her privilege, if fhe is repaired in
a foreign port to an amount excceding fif-
teen fhillings for every ton of her burthen,
unlefs fuch repairs are neceflary. A fhip
had undergone repairs to that amount, and
they were reported by the cuftom-houfe of-
ficer, not to be neceflary. This fhip, there-
fore, by the terms of the adt, ccafed to be
-deemed a Britifh-built fhip.

With regard to both of thefe fhips, it
may be afked, If they are not Britifh-built
thips, in what clafs or denomination of
fhips can they be reckoned ? They cannot
come under the confideration of foreign-
built thips Britifh property, becaufe they
were not foreign-built, but actually buile
here, and becaufe they come under nonc
of the circumftances of the alt which are
to belong to «aips of that fort.

Being excluded from both clafles of re-
giftry, 1s fuch a fhip, owned and ufed in
trade by a Britifh fubject, to pafs as an alien
thip under the laft claule of ftat. 27. Ges.
3.¢. 19. or is fhe to be forfeited under fet,
2. of ftat. 26. Geo. 3. c. 60. or can fhe be

regiftered
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revilered generally, witheut reference to
the two claitcs ef xcnnh‘y {pecined in the

1o a-0.ogp: adt? In fhore, can a Britifh rubject legally

BRILisH
SH.£5,

owr and ufe in trade = thip which does not
come within one or -other of thofe two
claffes of regifiry, and is neither Britith-

‘buili, nor fereign-bui't Britith owned, ac-

coraing to tie crcumitances and requifites
ipecified i1 the 26 Gen. 3. c. 60. and itat. 27
Geo. c. 3. 19.

Again, an Amcrican thip built or own-
e in the United States during the conti-
nuance of the prohibitory acts may not be
regifered, nor have any ot the privileges of
a Britith-busks fhip. 1If this is conftrued in
the full extent of thele words, thefe fhips
are put into a worlfe fituation than French
or Spanifh fhips, which, though built or
owncd in France cor Spain during the war,
may be rc; iftered -as foreign-built Britith
property, it they come under the fpecial
circvmitances requircd by the act. Is the
meaniny of this merely to deprive thofe
thips of the privilege that would otherwife
belong to them as built in Britith colonies ?

to proferibe and ftigmatize the property
of rebellicus fubjects, by putting it 'in a
worfe ituc o than that of foreigners ?

Thefe are little dificvlties that may
arife in the derail of any great regulation
li'. the prefent, but vanith from the mind
when the advantages refulting from the po-
liey of this a&t are confidered. Many of
thefe have been already noticed; fuch as

tke prevention of frands either to the un-
derwriters

.
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derwriters or to the revenue, and the fecur- FART L
ing in future to this country the building ..ics 18,
and equipping of all the thips that are to™ * o 179
carry on its foreign and ‘domeftic trade. “s....
Befides thefe, a very confiderable utility

arifes from the documents that are formed

in'the execution of this plan of regulation.

The regiftry of fhipping, which is made

up to the 30 Sept. in every year, eontains

faéls of importance that may be made a

ground for refle¢tions ‘both of a political

and eommereial nature. In this regifter is

feen, how many fhips and veflels belong to

every diftinét port, their tonnage and fize,

and the number of men employed in navi-

gating them. Itis now accurately known,

where to look for the moft abundant fupply

of feamen, when the public fervice de-

mands them; it-is known, at what ports

to look for fhips of a particular tonnage,

whether they are wanted by the government

for tranfports, or by the merchant for

freight.

The fum and refult of thefe particulaix
prefent us with a fa&, which will give a
better idea than any reafoning of the im-
portance as well as magnitude of the trade
and thipping of Great Britain. It appears
by the laft regifter, that England and
Scotland pofleffed 1,265,000 tons of mer-
cantile fhipping ; which eftimated at eight
guineas per ton, including the rigging and
ftores, may be valued at 11,466,000l.; and
that 80,000 feamen are employed in navi-
gating thefe fhips. The keeping up of
this ftock of fhipping, reckoning the wear

and
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and tear at 12l. per cent. caufes the annua
fum of 1,375,920l to be expended among

1o & . 1792 fhip-builders, fail-makers, and the nume-

BRITISH
eHITS.

rous artificers employed about fhips; after
which a cicar profit of 687,960l remains in
the pockets of the owners of thofe fhips
every year, reckoning fuch profit at 6l. per
cent. of the fum employed ; the whole pro-
fit upon mercantile thipping being reckon-
ed at 18l per cent. '

It further appears, that this great eapi-
tal has been increafing every year fince
thefe regifters have been kept.

Thefe are facts of great importance to be
known, but were never brought for-
ward and authenticated before the general

regifter of fhipping was made under this
act.

~ON-
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HAVING thus traced the hiitory-otf the
changes in laws and opinions that took
place in different periods, we will now look
back ; and feparating fuch matter as is re-
pealed, or become obfolete, we will endea-
vour to extra¢t as much as conftitutes the
law of the prefent day; not indeed the
whole of it, for that would be an unwarrant-~
able repetition, byt the outline and leading
features, which may eafily befilled up by
reference to what has been before delivered.
To affift in bringing the reader’s mind home
to the prefent ftate of the Law of Shipping
and Navigation, I will condenfe its govern~
ing principles into certain Rules, and the
Exceptions to them, following the diftribu-
tion that has all along been made of the
fubject; and to each Rule and Exception
fhall be fubjoined the grounds and reafons
on which it is founded. To begin with the
Plantation Trade.

RULE
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RULE L

“ No goods or commodities may be im-
¢ ported into, or exported out of, any co-
“ lony or plantation to his majefty, in
“ Afia, Africa, or America, belonging, or
“ in his poffeilion, but in Britith-built
« fhips, owned by Britifh fubjects, and na-
“ vigated by a maiter and three-fourths at
« Jeaft of the mariners Britifh fubjects.”

This Rule is founded on ftat. 7. & 8.
Wdl. 3. c. 22, (a).

Except fuch goods and commodities as may k-
tmported into, and exported from, the Free Ports
it the Iflands of Famaica, Grenada, Dominica,
and New Providence, by foreign fhips, owned
and -navigated by the fubjeéts of fome foreign
European fovereign or flate, or by perfons mha-
biting any country under the dominion of fome fo-
reign European fovereion or fate on the continent
of America; and except Jalt which may be ex-
ported from Turk's Iflands in fhips bf!ongmg 20
any of the Unted States.

Thefe Exceptions are made by ftat. 27,
Geo. 3. ¢. 27. ﬁat 30. Ges. 3. ¢. 29. and
ftat. 31. Geo. 3. c. 39. for eftablifhing Iree
Ports (), and ftat. 28. Ges. 3. c. 6 { g
refpecting Turk’s Ilands (¢).

RULE

(a) Vid. ant. Sz. (L) V. ant, 373.
(¢) Vid. ant, 3¢5.
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RULE IL

“ No fugar, tobacco, cotton-wool, indigo,
s gmger, fuftic, or other dyeing woods,
“ rice, molafles, copper-ore, coffee, pi-
“-mento, cocoa-nuts, whale-fins, raw-filk,
¢ hides or fkins, pot or pearl afhes, iron
“ or lumber, of the growth, production, or
“ manufaéture, of any Britifh plantation in
“ Afia; Africa, or America, may be tranf-
“ ported to any.place whatfoever, other
“ than to fome Britith plantation, or to
¢ Great-Britain, or to Ireland.

This prohibition was begun by the eigh-
téenth fection of the A¢t of Navigation;
feveral of thefe gocds are there enumerated,
the reft . were -added by other ftatutes (a).
Ireland was excepted by force of ftat. 20,
Geo. 3. ¢ 29. ).

Except fugars, which may be carried from
the fugar colontes ta any port in Europe, 1n-a fhip
clearing out from Great-Britamn, and having a
licenfe from the commiffioners of the cufloms for
that purpsfe s and lumber, which may be carried
from any Britifh colony cr plantation to the
Madeiras, or the Weftern Iflands called Azores,
or to any part of Europe to the fouthward of
Cape Finifterre.

This depends on ftat. 12. Geo. 2. c. 30.
and ftat. 5. Geo. 3. ¢. 45. (¢). By an a@
of this feflion, the liberty to carry fugar is

fufpended

(a) Vid. ant. 61. 91. g2. 101. (h) Vidant, 117,
(<) Yid. ant. 95. 103.
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fufpended during the tiwe that fugars are
at a certain price in London.

RULE HIL

« All other goeds and commodities, not
“ {o enumerated, being the growth, pro-
« duftion, or manufacture, of any Britith
¢ colony or plantation in Afia, Africa, or
¢ America, may be tranfported to any
« place whatfoever.”

Becaufe what is not prohibited or re-
ftricted by any flatute is open and free.

Except hops to Ireland, rum, and other [pirits,
to the Ifle of Man, rum to Guernfey and Ferfey,
and Eaft India goods, which wuff be brought ro
the pore of London.

By ftat. 5. Geo. 2. c. g. for Ireland (a);
ftat. 5. Geo. 3. c. 29. for the Ifle of Man (4);
ftat. 9. Geo. 3. c. 28. for Guernfey and Jer-
fey (¢): and ftat. 4. Geo. 1. ft. 1. c. 21.
for the Eaft India Company’s goods (d).

RULE 1v.

“ No goods or commodities of the growth,
¢ production, or manufacture, of Europe,
“ may be imported into any land, ifland,
plantation, colony, territory, or place,
¢ to his majefty belonging, or in his pof-

« feflion,

o~

o~
-~

o

(2) Vid. ant. g5. (b) Vid. ant. 104.
(¢) Vid. ant. 10%, 109. () Vid. ant. 152,
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« feffion, in Afia, Africa or America, but

“« fuch as fhall be fhipped in Great-Britain
« or Ireland"”

This prohibition is founded upon ftat.
15. Car. 2. c. 7. {. 6. and ftat. 20. Geo. 3.
c. 10. (4).

Except /falt for the fifheries of Newfound-
land, and wines from the Madeiras, and from
the We eftern Iflands of Azores ; and craft, cloth-
ing, or other goods, the growth produétion, or
manufacture, of Great-Britain, Guernfey, or Jer-
Sy, or food or viftuals the growth produltion, or
manufatlure, of Great-Britain, Ireland, Guern-
Jey, or Jerfey, from Guiernfey or Ferfey to New-
Joundland, or any other Britfk colony where the
JSifkery is carried on, for the ufe of the fifhery.

Thefe Exceptions are derived from the
feventh fection of ftat. 15. Car. 2. ¢. 7. as to

falt and Madeira wines (§); and ftat. 9.
Geo. 3. c. 28. as to Guernfey and Jerfey ().

RULE V.

¢ Lands, iflands, terntones, or places, to
his majefty belonging, in Afia, Africa,
or America, not being colonies or plan-
* tations, are not included in any of the
« foregoing prohibitions or reﬁn&mns,

other than the prohibition contained-in
the Fourth Rule, and the reftriction that
all goods and commodities muft be im-

“ ported

[13
[

[13
(14

[14

(a) Vid. ant. 63. r13. (b) Vid. ant. 64.
() Vid. ant. r08.
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¢ ported into and cxported out of them in
¢ Britifh-built thips, or -in Britifh fhips
¢ owned by his majefty’s fubjects, and na-
“ vigated by a mafter and three-fourths at
¢ leaft of the mariners Britith fubjects.”

~

-

If the before-mentioned prohibitions and
reftrictions are confined, by the ftatutes
enacting them, to colonies and plantations,
then all lands, iflands, territories, or places,
that are judged not to be colonies or plan-
tations (if there are any fuch) are not with-
in the meaning of them : and fuch lands,
iflands, territorics, and places, are only in-
cluded in the firft fe€tion of the A¢t of Na-
vigation, and the fixth fection of ftat. 15.
Car. 2. c. 7. where they are fo named, and
not in the fecond fection of the A¢t of Na-
vigation concerning the enumerated goods,
where colonics and plantations only are
named; nor in ftat. 7. & 8. #1ll. 3. c. 22.
which confines the import and export of the
colonies and plantations to Britith-buile

thips (a).

Thus far we have confidered the general
trade with the foreign dominions of his ma-
jefty in Afia, Africa, or America.  We
come now to ftate the Jaw refpecting the
trade of the colonies in the Weft Indies and-
on the continent of America with the ter-
ritories of the United States. Firft, of the

Weft Indies.
RULE

fa) Vid. ant. 134, 135, 136, 137.
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RULE VL

. « Bugar, molafles, coffee, cocoa-nuts,

«
<
<«

[3

-~

<

~

[11
(13
[ 14
[13
[11
(1]
[1
[13
[14
€«

«”

ginger, and. pimento, and all goods and
commodities which were not prohibited
in the year 1788 to be exported to any
foreign country in Europe, may be ex-
ported from the Weft India Iflands to the
United States.”

Such is the provifion of itat. 2¥. Geo. 3-

.6, 1. 3. (9).

RULE VIL

“ No goods oy commodities may be im-
ported from the United States into the
Weit India Ilflands, except tobacco; pitch,
tar, turpentine, hemp, flax, mafts, yards,
bowf{prits, ftaves, -heading-boards, tim-
Dber, fhingles, and Jumber of any fort;

horfes, neat-cattle, theep, hogs, poultry,

and live-ftock of any fort ; bread, bifcuit,
flour, peas, beans, potatoes, wheat, rice,
oats, barley, and grain of any fort, being
the growth or production of any of the
territories of the United States.”

This is under the firft fc&ion of the fame

" a& (b).

RULE

(a) Vid. ant. 3:54. (8) Vid. ant. 3en,
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RULE VI

“ No goods or commodities may be im-
¢ ported from the United States by fea or
“ coaftwife into the province of Quebec,
or the countries or iflands within that
government, or up the river St. Law-
rence, nor at all into the province of
¢ Nova Scotia or New Brunfwick, the
¢ HMlands of Cape Breton, St. John’s, or
“ Newfoundland, or any country or ifland
“ within their refpective governments.”

This is under the fourteenth and twelfth
fections of the fame a¢t (4).

Except that ‘the governors of Neva Scotia,
New Brunfwick, the Iflands of Cape Breton and
St. Fohn's, may, in cafes of public emergency and
diftrefs, authorize the importation of frantling,
planks, flaves, heading-boards, fhinglefs, hoops,
or fquared timber of any fort 5 horfes, neat-catile,
Sheep, hogs, poultry, or live Rock of any fort
bread, bifcut, flour, peas, beans, potatves, wheat,
rice, oats, barley, or gram of any fort, for a
limited time ; and the governor of - Newfound-
land, being impowered by order of his majefly tn
counctl, may authorife, in cafe of weceffity, the
tmportation of bread, flour, Indian-corn, and live-
fock, for the then enfuing feafon only.

This is under the thirceenth fetion of
the fame act (4): and thefe make the lead-
ing points of the law refpecting the trade

of

(2) Vid. ant. 358. (k) Vid. ant. 357.
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of the Britith plantations. We come next
to the interconr/t between this kingdom and
the United States, which in the body of this
work has been confidered as ‘a branch of
the pldantation-trade.

RULE IX.

% Gdods and merchandize being  the
% growth or produétion of any of the terri-
« tories of the Unlited States of America,
“ may be imported direétly from thence in
¢ Britith-built fhips owned by Britith fub-
“ jects, and navigated according to law, or
¢ in fhips built in the cébuntries belonging
« to the United States, owned by fuch fub-
¥ jects, and navigated with a mafter and
« three-fourths of the mariner$ of thofe
« countries; namely, unmanufactured
« goods and merchandize (except fith-oil,
¢ blubber, whale-fins, and fpérmaceti);
¢« and alfo tobacco, pig-iron bar-iron, pitch,
“ tar turpentine, rofin, pot-ath, pearl-afh,
« indigo, mafls, yards, and “bowfprits,
« upon the fame duties as if they came from
* any Britith ifland or plantation in Ame-
“rica.  Secondly, Fith-oil, blubber, whale-
« fins, fpermaceti, and.all other goods and
« merchandizé (except fnuff), upon the
¢« loweft of the dutiés impofed by law upon
s thofe articles, if they came frem coun-
¢ tries not under the Britith dominion.
« Thirdly, Snuff pon the fame duties s if
“ it was the produt and manufacture of
« Europe.”

Ee This
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This ftands upon the order of council of
1 April 1792, made by virtue of ftat. 23.
Geo. 3. c. 39. continued by an aét of the
prefent feflion. The duties to be taken on
the fecond clafs of goods and merchandize
are thofe contained in the tables and {che-
dules A. D. and F. of the Confolidation
A&, 29. Geo. 3. c. 13. and thofe enacted
by any law pafled fubfequent touching the
duties in thofe fchedules. Snuff is further
to be fubjeét to the regulations of ftat 29.
Geo. 3. ¢. 68. (). We now come to the
Trade with Afia, Africa, and Anerica.

RULE X

« No goods or commodities of the growth,
« production, or manufacture, of Afia,
“ Africa, or America, may be imported
“ into Great-Britain, in any other than in
< Britith-built fhips, or in Britifh fhips
« owned by his majefty’s fubjeéts, and na-
« vigated by a mafter and three-fourths at
¢ Jeaft of the mariners Britith fubjects.”

-~

_ This prohibition is grounded on the third
fetion of the Act of Navigation (b).

Except fuck goods and commodities of ¢ he
srewth or production of the United States, as arc
pernntted by the before-mentioned order in council
0 be dmported 1n fhips belonging to the United
States, as is flated 1 the Ninth Rule.

This

(2) Vid. ant. 372. (b) Vid. ant. r139.
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This is the only dire¢t Exception; but
fome of the inftances which are given as
Exceptions to the fubfequent Rule are Ex-
ceptions alfo to this, as far as they relate to
fhips.

RULE XIL

. No goods or commodities of the growth,
« produétion, -or manufacture, of Afa,
“ Africa, or America, may be fhipped or
¢ brought from any other place or country
“ but only from thofe of their growth, pro-
« dulion, or manufacture, or from thofe
« ports where they can only, or are, or
¢ ufually have been, firft thipped for tranf-
¢« portation,” :

-

This reftrition applies as well to the
trade with' the plantations as the general
trade with Afia, Africa, and America ; and
is founded on the conftruction of the fourth
fection of the At of Navigation (a).

Except the commodities - of the Straits or
Lsvant Seas, from the ufual ports for lading
them within the Straits or Levant Seas; Eaft
India commodities, from *he ufual ports for lading
them to the fowthward and eafiward of the Cape
of Good Hope; the goods of the Spanifh or
Portuguefe plantations or dominions, from the
ports of Spain or Portugal, or the Weflern Ifles
commonly called Azores, or the Madeira or Canary
HYlands 5 all bullion and prize-gocds, from any

Eez port,

(a) Vid. ant. 140.
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porty in any-fort of fhips; jefusts-bark, farfapa-
rilla, balfamy of Peru and Tolu, and all drugs
the' produce of America, from the Britifh planta-
tions 5 raw filks, or other goods of Perfia, from
any place belonging to the emperor of Ruffia, in
Britife-built fhips 5 cochineal and indigo, from
any port, in Brinfk fhips, or fhips of a State in
anty 5 gum Jenega, coarfe printed callicoes,
cowries, arangoes, and other Eaft-India goods,
profibited to be worn here, from amy port in
Europe, 1n Britifh fhips 5 cotton-wwoal, and goat-
Skins, raw or undrefled, from any place, in
Britifh-built fhips ; and goods the merchandize of
the dominions of the emperor of Morocco, from
Gibraltar, in Britifh fhips.

Thefe Exceptions are founded on the
following acts: The goods of the Straits
and Levant on the twelfth fection, thofe
of the Eaft-Indies on the thirteenth feétion,
thofe of the Spanifh and Portuguefe colonies
on the fourteenth feétion, and bullion and
prize-goods on the fifteenth fection, of the
Aé& of Navigation (a); jefuit’s bark, &c.
ftat. 7. Anmn. c¢. 8. (8); Perfian filks, ftat.
14. Geo. 2. c. 36. (¢); cochineal, ftat. 13,
Geo. 1. c. 15. (d); indigo, ftat. 7. Geo. 2.
c. 18. (e); gum fenega, ftat. 25. Geo. 2.
c. 32. (f); coarfe printed callicoes, &c.
ftat. 5. Geo. 3. c. 30. (g); cotton-wool, {tat.
16. Geo. 3. c. 52. (h); goat-fkins, ftat. 15.

Geo.
() Vid, ant. 142, 143. (b) Vid. ant. 143.
7¢) Vid. ant. 148. +(d) Vid. ant. 147.
(<) Vid. ant. 147. (f) Vid. ant. 149.

(g) Vid, ant, 149. (%) Vid. ant. 149.
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Geo. 3. ¢. 35. ()3 gdods of Morocco, ftat.
27, Geo. 3. c. 19. (k).

We come ot to the European Trade.
RULE XIL

“ No gaodsor commaodities of the growth,
“ production, or manufacture, of Europe, ry. guropesn
“ hereinafter enumerated and defcribed, Trade.
“ namely, no goods or commodities the
“ growth, production, or manufacture, of
Mufcovy, or of any territories belonging
“ to the'emperor of Ruffia ; nor any fort of
“ mafts, timber, or boards ; no foreign falt,
pitch, tar, rofin, hemp, or flax; raifins,
figs, pruens, olive-oils; no forts of corn
or grain, fugar, pot-athes, wines, vinegar,
- or fpirits called aqua-vite, or brandy
“ wine; may beimportedbutin Britith-built
¢ fhips, ar in Britith thips owned by his
“ majefty’s fubjects, and navigated by a
“ mafter and three-fourths at leaft of the
“ mariners Britith fubjects; nor any cur-
“ rants, or commodities of the growth,
production, or manufacture, of any coun-
“ try belonging to the Turkifth empire,
“ may be imgort'e_d butin Britith-built fhips,
, owned by Britith fubjects; and navigat-
“ ed by a mafter and three-fourths at leaft
¢ of the marinersBritith fubjecs; or in thips
“ of the built of any country or place in
“ Europe under the dominion of the fo-
-« vereign or ftate in 'Europe of which fuch
“ goods are -the growth, produétion, or
“ manufacture; or of the built of fuch
“ port where the faid goods can only be, or
“ moft
(i) Vid. ant. 149. (k) Vid. ant. 378.

<

[4

N
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«
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“ moft ufually are, firft thipped for tranf-
“ portation ; and navigated by a mafter
“ and three-fourths at leaft of the mariners
 of that country, place, or port.”

This Rule is founded on the eighthfection
of the A¢t of Navigation,amended by ftat.
27.Geo. 3. c. 19.1. 10. (a).

RULE XIIL

‘¢ No fort of wines (other than Rhenith),
 no fort of {picery, grocery, tobacco, pot-
« afhes, pitch, tar, falt,rofin, deal-boards,
* fir-timber, cor olive-oil, may be imported
“ from the Neth=rlands or Germany, upon
“ any pretence, in any fort of fhlps or vef-
“ fels whatfoever.”

-

This prohibitionis made by the twenty-
third fection of ftat. 13. & 14. Car. 2. c. 11.
(8). Afterwards the following Excepnon
was made to this prohibition :

Except ¢ hir, fir-planks, mafts, and deal-
board,, the production of Germany, from any port
or pieir ey, by Britifh fubjecls, in Britifh-
built fhrp. - i wirzs, the growth or produétion
of Huriiuy, the Ayl 1an domsnions, or any part
af Ge. any, from the Auftrian Netherlands, or
any poiioor place belongine to the emperor of
Germary, or the /zoufc cf Aujirm, m any fuck
fhips as are deferibed in the Twelfth Rule.

This

2) Vid ant. ¥57. 382, 383, 5, Vid ant, 204.
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This is founded on ftat. 6. Geo. 1. c. 16. 1.
». as to the firft~mentioned articles () ; and
as to wines, on ftat. 22. Geo. 3. c. 78.
{ 2. amended by ftat. 27. Geo. 3.c. 19. {.

10. (b).
' RULE XIv.

« Bullion and prize-goods, and all other
goods and ccmmodities, of the growth,
produétion, or manufacture, of Europe
(not prohibited abfolutely to be import-
ed,) may be imported from any country,
place, or port, in any fortof fhips, own-
“ ed and nayigated in any fort of man-
“ per.” :

(11
(13
3
[%9

(X3

Becaufe bullion and prize-goods are ex-
cepted, by the ffteenth fetion, out of all
the provifions of the Act of Navigation;
and becaufe, as was before {aid with regard
to plantation goods, what is not prohibited
or reftricted by any ftatute is open and free,
We now procced to the Coafling Trade.

RULE XV.

« No perfon may lade or carry on board T'e Crating
# any thip or veflel, other than a Britith-""*
¢ built thip, or a Britfth fhip owned by
Britifh fubjects, and navigated by a mafter
« and three-fourths at leait of the mariners
« Britifh fubjects, any commodities or
¢« things, of what kind foever, from one

“ port

() Vid, ant, 208, (6) Vid. 3> 218, 332, 3%3.
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port or creek of Great Britain or Ireland,
or of the iflands of Guernfey or Jerfey,
to another port or creek of the fame, or
any of them.”

This is grounded on the fixth fection of

the Act of Navigation.

<«
(13
<«
“”
149

<6

RULE XVL

« Every foreign-builtfhip or veflel bought
and brought into Great Britain, to be
employed in carrying goods and mer-
chandize from port to port, is to pay at
the port of delivery, for every voyage,
five fhillings per, ton, over and above all
other duties.”

This is under ftat. 1. FJac. 2. c. 18.—~We

come next to the laft employment for fhips,
The Fifheries. ’

¢

RULE XVIL

¢« Frefh fifth of every kind, caught by the

“ crew of any Britith-built thip or veflel,

owned by Britith fubjects ufually refiding
in GreatBritain, Ireland, Guernfey, Jerfey,
or Man, and navigated by a Mafter and
three-fourths at leaft of the mariners
Britith fubjects, may be imported in fuch
thips free of duty.”

This is by the thirty-fecond fection of 27.

Geo. 3. C. 13.

RULE
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RULE XVIL

« No fort of ifh whatever of foreign
« fifhing (except eels, ftock-fith, anchovies,
« fturgeon, botargo or caveare, turbots,
« lobfters, and oyfters) may be imperted
« into Great Britain,”

This depends on ftat. 10.& 11. 27l 3.
c. 24. (a); ftat. 1. Geo. 1.1t. 2. c. 18. en-
forced by ftat. §. Geo. 2. ¢. 33. () ; and fat.
26. Geo. 3. c. B1. 1. 43, 44. (¢). Oyfters are
not fpecially excepted in any ftatute, but
there 1s 2 duty an them in the Confolidation
A&, which not being leviable on Britifh-
caught fith, muft be conftrued as a permif+
fion to import foreign-caught oyfters.

RULE XIX.

¢« Perpetual bounties are payable on the
¢« export of pilchards or fhads, cod-fifh,
¢ ling, or hake, whether wet or dried,
¢ falmon, white-herrings, red-herrings, and
¢ dried red-fprats, being of Britith fithing
¢ and curing.”

This depends on ftat 5. Geo. 1. ¢. 18. {. 6.
and ftat. 26. Geo. 3. c. 81.1. 16. (d).

RULE

(r) Vid. ant. 285, (b) Vid. ant. 287, 283.
(¢) Vid. ant, 405, (4) Vid. ant. 456. 465,

425
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RULE XX

“ Temporary bounties are payable on
the tonnage of fhips carrying on the
¢ Britith and the Greenland fitheries ; on the
““ quantity of fith taken in the Britifh and
¢ the Newfoundland fitheries ; on the quan-
“ tity of oil, head-matter, blubber, and
¢ whale-fins, taken in the Southern whale-
* hthery ; and on the export of pilchards.
*¢ Seal-fkins, head-matter, blubber, and
“ whale-fins, taken in the Newfoundland,
* Greenland, and Southern whale-fitheries,
“ may be imported free of duty, provided
*“ Britifh-built fhips are employed, owned
“ by Britith fubjeés ufually refiding in the
« king’s European dominions, and naviga-
“ ted by a matter and three-fourths at leaft
“ of the mariners ufually refiding in the
‘ king's European dominions,”

Thefe temporary bounties all depend on
ftatutes pafled in 26 Geo. 3. viz. c. 81. (a)
c. 26. (), c. 41. (¢), c. 50.(d); and fuch
ftatutes as were made afterwards for amend-
ing or continuing them.

Laftly, we fhall fee what is the prefent
ftate of the law asto the requifites which
conflitute a Britith-butlt {Lip, or a Brifk
thip, and what icgards the regifiry and
certilicate of fuch fhips. Thefe points de-
pend on ftat. 26. Geo 3. c. 60. and may be
ftated in Rules, without need of qualifying
them by Exceptions, or recuiring to othgr

' acts

la) Vid, ant, go02. (h) Vid, ant. 3%7.
(), Vid. ant. 330, {d) Vid.- ant. 394.

3
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afts for explanation or amendment of
them.

RULE XXI

« A Britith-built thip is' fuch as has been
¢ built in Great Britain or Ireland, Guern-
“ fey, Jerfey, or the llle of Man, or in fome
“ of the colonies, plantations Iflands, or
« territories, in Afia, Africa, or America,
« which at the time of building the thip be-
« longed to, or were in the pofleflion of,
¢ his majefty; or any fhip whatfoever which
¢« has been taken and condemned as lawful
¢ prize.” o

Except fuch Britifi-built flaps as' fhall ke re-
built or repatred 152 any foreign port or place; toan
amount exceeding fifteen fhillings per ton, unlefs
Juch repairs fhall b: proved to have been neceffary
to enable the fhip: to pefform her voyage. -

This Rule and exception are contained
in the firft and fecond fections of the act (a).

RULE XXIL

“ A Britifh thip is, FirsT, Such as is fo-
¢ reign-built, and which before 1 May 1786
“ belonged wholly to any of the people of
“ Great Britain or Ireland, Guernfey, Jer-
“ fey, or the Ile of Man, or of any colony,
“ plantation, Ifland or territory, in Afia,
“ Africa, or America, in pofleflion of his
* majefty.
_ . “ Secondly,
€a) Vid. ant. 443, 434 ‘

427"
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“ Sccondly, fuch as has been built or re-
built on a foreign-made keel or bottom,
and regiftered before 1 May 1786 as a
Britifh fhip.

“ Thirdly, Such has had begun to be re-
paired or rebuilt on a foreign-made keel
or bottom before 1 May 1786, and has
been fince regiftered by order of . the
commiffioners of the cuftomsin England
or in Scotland.”

RULE XXIIL

¢ Every thip or veflel having a deck, or
being of the burthen of fifteen tons, and
belonging to a fubject in Great Britain or
Ireland, Guernfey, Jerfey, or the Ifle of
Man, or any colony, plantation, ifland,
or territory, to his majefty belonging,
muft be regiftered by the perfon claiming
property therein, who is to obtain a-cer-
tificate of fuch regiftry in the port to
which the thip or veilel proci)erly belongs :
and the certificate is to diftinguifh the
thip or veflel under one of thefe two
clafles : CERTIFICATES OF BRITISH PLAN-
TATION REGISTRY; Of, CERTIFICATES
OF FOREIGN SHIPS REGISTRY FOR THE
EUROPEAN TRADE, BRITISH PROPERTY.”

This is by the third and twenty-eighth

fections (a).

RULE

(a) V_id. ant. 446, 465.
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RULE XXIV.

¢« No fhip is to be permitted to clear out
as a Britith-built fhip, or a Britifh fhip,
nor to be intitled to the privileges of a
Britifh-built fhip, or a Britith fhip, unlefs
the owner has obtained a certificate of
regiftry ; and any fhip departing from
port without being fo regiftered, and ob-
taining fuch a certificate, fhall be for-
feited (2).”

"RULE XXV.

« All fhips not intitled to the privileges
of a Britith built thip, or a Britith thip,
and all thips not regiftered as aforefaid,
are deemed, alghough they may belong
to Britifh fubjecis, to allintents and pur-
pofes, alien or foreign fhips (5).”

RULE XXVL

“ As often as the mafter of a fhip is
changed, a memerandum thereof is to be
inderfed on the certificate by the proper
officer of the cuftoms.”

R ULE XXVIL

« The owner is to caufe the name by
which-a fhip is regiftered to be painted

: [13 in
(a) Seft. 32.

) (b) Stat.27. Gea, 3. ¢, 29. L. 13. rid. ant. 513,

419
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“ in a confpicuous pait of the ftern; and
“ fuch name is not to be changed (4).”

RULE Xxvm;

“ If a certificate of regiftry is loft or mif-
“ Tlaid, or if a fhip fhall be altered in form
 or burthen, or from any denomination
¢ of vetlel to another, by rigging or fitting,
¢ fhe muft be regiftered 4z novo, and a new
¢ certificate granted (4).”

~

RULE XXIX

“ Mafters of fhips are, on demand, to
produce their certificates to the principal
<« officer in any port within the king’s do-
¢« minions, or to the Britith conful or chief

« ofhcer in any foreign port (¢).”

4

o~

Such is the prefent ftate of the lawswhich
the Legiflature has feen fit to provide for
the encouragement and increafe of Britith
fhipping and navigation. It is a feries of
reftri¢tions and prohibitions, and it tends
to the eftablifhing of monopoly ; but it is
a plan of regulation which our anceftors,
who were more verfed in the practical phi-
lofophy of life than the fpeculative one of
the clofet, thought neceflary for the wel-
fare and fafety of the kingdom. Reafon-

_ ing from the felf-prefervation of an indivi-

dual

(z) Set. 19, vid. ant. 462.
(6) Seér. 22, 23. vid. ant. 463.
(¢) Seér. 34. vid. ant. 469.
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dual to. the felf-prefervation of a people,
they confidered the defence of this ifland
from foreign invafion as the firft law in the
national policy ; and judging that the do-
minion of the land could not be preferved
without poflefling that of the fea, they
made every etfort to procure to the nation a
maritime power of its own.. They wifhed
that the merchants thould own as many
thips, and employ as many native mariners,
as poffible. To induce; and fometimes to
force, them to this application of their ca-
pital, reftri¢tions and prohibitions were de-
vifed. Thefe affeCted not only foreigners
but natives ; the interefts of commerce were
often facrificed to this obje®. Trade was
confidered principally as the means for
promoting the employment of fhips, and
was encouraged. chiefly as it conduced to
the one great national objed, the naval
firength of the country.

This policy was: purfued by thofe who
came after them in direing the public
councils; and in the laft century, when
many inftitutions of our anceftors fell a
facrifice to the rage of reformation, the
wifdom of the navigation-fyftem was re-
fpected: meafures were even taken for
rendering it more narrow and reftriGtive.
The foreign war which thofe meafures then
brought upon us, and the odium which
they have never ceafed to caufe, to the pre-
fent day, among . neighbouring “nations,
have not induced the Legillature to give up
any one of its main principles. .

Experience

431
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Experience has fhewn the advantage of
adhering to this maritime policy. The in-
ducement and obligation to employ Britith
thips had the effect of increafing their num-
ber. The increafe of their number be-
came a fpur to feek out employment for
thern. Foreign trade and the fitheries were,
by various expedients, made fubfervient to
advance the intereft of fhipping. Trade
and fthipping thus reciprocally contributed
to advance each other; and thus combined
they contftituted very confiderable fources
of national wealth. Having been at firft
encouraged for the fake of the navy, they
were afterwards encouraged for their own.
From being fubordinate and auxiliary to
another objett, they are now become prin- -
cipal objets themfelves in the national po-
licy; and, in the mean time, the naval
power of the country is fute of fupply and
fupport, w1thout be¢ing directly in contem-
plation.

This adtion and re-action between fhip-
ping and trade has even been promoted by
the effects of naval armaments. It has
been found, that after the conclufion of a
war there has conftantly been a great in-
creafe of mercantile fhipping. This has
been caufed, firfl, by the government hav-
ing employed, during the war, a number
of tranfports, which has induced the mer-

- chants to inveft their money in the build-

ing cf fhips for that fervice. Secondly,
The privateers which were fitted out during
hoftilities have no employment at the

peace but the merchants’ {ervice. Tranf-
ports
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ports and privateers fall into foreign trades
on the fitheries; and in this manner does
the fetvice of the navy pay back to trade
and navigation the obligations it had before
received.

If the wifdlom of any fcheme of policy

is to be meafured by its effets and confe-
" quenceés, our navigation-fyftem is intitled
to the praife of having attained the end
for which it was defigned. Whether we
regard the primary or inferior objets in
this fyftem ; whether it is the increafe of
thipping, the extenfion of our foreign trade,
or the firength of our navy, they have all
advanced to a degree of confideration un-

exampled ; and they owe that advance-
ment to this {yftem.

With regard to our fhipping, it is well
knéwr, that we enjoy a greater fhare in
what may be properly called our own na-
vigation, that is, in the navigation by
which our own trade is carried on, than
any othier nation in Europe ; and that. after
we have furnithed thefe demands ot our
own commerce, we gre able to fupply with
fhips the trade of foreign nations. This
extenfive employment has gradually in-
creafed the mercantile fhipping of Great
Britain to upwards of 1,365,000 tons, which
is valued at the fum of 11,466,000l.

That this increafc in our fhipping is to
be aferibed to our navigation-fyftem may
be made appear {rom recent experience, in
the application of it to the trade of the

Ff Unitgd
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United States. When thofe countries weic
part ©f cur plantations, a great portion of
our produce was tranfported to Great
Britain and our Weft-India iflands in Ame-
rican bottoms: they had a fhare in the
freight of fugars from thole iflands to Great
Britain : they built annually more than
one hundred fhips, which were employed
in the carrying-trade of Great Britain. But
{ince the Independence of thofe States, fince
their fhips have been excluded from our
plantations, and that trade is wholly con-
fined to Britith-built thips, we have gajined
that fhare of our carrying-trade from which
they are now excluded ; and we moreover
cnjoy a confiderable proportion in the car-
riage of the produce of the United States.

The increafe of our trade and naval
ftrength has kept pace with that of our fhip-
ping and navigation. We can refle¢t with
pride, that our foreign trade, combined
with our 111a11ufa&ures and domeftic induf-
try, enables us to raife annually fixteen mil-
liras of money with more cafe, than four
mi]liqns were raifed during the reign of

king William; and this upon a people,
‘"ho, in their different ranks, enjoy morc
riches, more competency, and more com-
fort, than any people in Europe ; and whop
are more induftrious, becaufe they are bet-
ter protected by a conftitution, which has
been progreflively improving, both in the
theory and practice of it, to the prefent
time.

It



CONCLUSION.

It was chjefly owing to the effects of this
wife fyflem of navigation, that during the
Jate war we were enabled, notwithftanding
the defeétion of our colonies, to maintain
an arduous conteft againft France, Spain,
and Holland, till in the end the fleets of
this country might be faid to have tri-
umphed over the naval powers of Europe.

After this experience, no one can doubt
but that it is the policy of Great-Britain to
give her principal attention to maritime
affairs ; to carry on her own trade, in her
own fhips direétly to all parts of the world;
and to encourage her fitheries in every fea,
and from thefe fources fhe may always hope
to obtain a naval force adequate to guard
her fhores from hottile invafion, and to
fecure her domeftic felicity, both public
and private, firm and unghaken as the foun-
dations of the ifland.
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No. L.

THE AxnuaL Orper of Councit for the
InTERCOURsSE with the UNITED STATES,
dated 1 APRIL 1792."

‘ N 7 HEREAS by an 2& made in tl.xe‘z_zd year of the
reizn of his prefent inajefty, mutule'd, An Aé for
preventing certain inflruments from bef'ng required frwﬂ ﬂnp.s
belonging to the United States of America ; and to give to his
majefly, for a limited time, certain powers for .t/ze bem.r
carrying on trade and commerce between the [ubje'ﬂ‘: of ./m
majefly’s dminions and the inkabitants of the faid United
States ; which faid aé has been continued by feveral
fubf:quent a&s until the gth day of April 1792: Awp
WHEREAS by an at made in the 24th year of his prefent
majelty’s reign, intituled, 4n af to extend the Powers of
an alt made in the 23d year of the reign of his prefent ma-
Jefy, for giving his majefly certain powers ﬁr.t/ze bette.r
carrying on trad: and commerce between the fubfects of his
majefly’s dminions and the inkabitants of the United States
of America, to the trade and commerce of this kingdom with
the Britif colmies and plantations in America, awith refpect
to certain articles therein mentioned, the powers given by
the faid recited a&t were extended to the trade and inter-
courfe between this kingdom and the Britith colonies and
plantations in America, fo far as the fame might relate to
iron, hemp, and fail-cloth, and other articles of the pro--
duce of any place bordering on the Baltic, which might
be exported from this kingdom ; which laft mentioned a&
has alfo, by feveral fubfequent aéks, becn continued until
the faid 5th day of April 17g2.

AnD wHeReay, vy another a& paffed in this prefent
{uffion of parliament, intituled, An A& to continue the lawws
now in force for regulating the trade between the fubje@s of
his majefly's dominions and the inhabitants of the tervitories
belnging to the United States of America, fo'far as the
Jame relate to the trade and commerce carried on between
this kingdom and the inhabitants of the countries belonging to
the faid United States—it is declared to be expedient, that
the faid aét of the 23d year of his prefent majefty’s reign,
fo far only as the fame extends to the tade and commerce
carried on between this kingdom and the people and tciyi-
taries belonging to the United States of America, and alfo,
that the faid act of the 24th year of his prefent majelty’s

Teign,
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reign, fhould be further continued and be in force : and it
is thereby enalted, that the faid aéts fhall continue and be
in force until the 5th day of April 1793: His majefty doth
thereupon, by and with the advice of his privy council,
hereby order and declare, that any unmanufaCured goods
and merchandizes, the importation of which into this king-
dom is not prohibited by law (except tobacco, for which
provifion is herein after made, and except oil made from
fith or creatures living in the fea, and blubber, whale
nns and {permaceti), and any pig-iron, bat-iron, pitch,
tar, turpentine, rofin, pot-afh, pearl-afh, indigo, mafts,
yards and bowfprits, being the growth or produétion of any
of the territories of the United States of America, may be
imported dire€tly from thence into any of the ports of this
kingdom, either in Britith-built thips owned by his ma-
jefty's fubjefts, and navigated according to law, or in fhips
built in the countries bclonging to the United States of
America, or any of them, and owned by the fubje@s of
the faid United States, or any of them, and whereof the
mafter and thiee-fourths of the mariners at leaft are fub-
je&ts of the faid United Statcs, or any of them ; and may
be entered and landed in any port of this kingdom, upon
payment of {uch duties as the like forts of goods or mer-
chandize are or may be fubjeéts and liable to, if imported
in Britith-built thips owned by his majefty’s fubjeéts, and
navigated according to law, from any Britifh ifland or
plantation in America, notwithftanding fuch goods or
merchandize, or the fhips in which the fame may be
brought, may not be accompanied with the certificates or
other documents heretofore required by law.

Anp it is further ordered, thatall other goods and mer-
chandize not herein before enumerated or defcribed, the
importation of which into this kingdom is not prohibited
by law (except nuff, for which proy&)n is herein-after
made) and alfo oil made from fith, or®eatures living in
the fea, and blubber, whale-fins and fpermaceti, being the
growth, prodution, or mamufatture of any of the terri-
tories of the faid United States of America, may be im-
ported {rom thence into this kingdom, in Britith or Ame-
rican fhips owned and navigatcd as herein before required,
upon payment of fuch duties of cuftoms and excife as
are payable on the like goods or merchandize, upon their
importation into this kingdom from countries not under
the dominion of his majefly, according to the fchedule
and tables marked A. D. and F. annexed to an act pafled
in the 27th year of his prefent majefty’s reign, intituled,

An
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An A8 far vepealing the Jeweral duties cf cuftoms and ex-
cife, and granting other duties in lieu thereof, aifd for aptly-
ing the faid duties, together with the other duties compofing
the public revenue ; for permitting the importation of certain
goods, wares, and merchandize, the produce or manufalure
of the European dominions of the French king, into this king-
dom ; and for applying certain unclaimed monies remaining in
the excheguer for the payment of annuities on lives to the re-
duétion {gf the National debt ; or by any other laws in force,
paffed fubfequent to the faid a&, touching the duties con-
tained in the faid {chedule and rables marked A, D. and F.
and in cales where diffurent duties are impofed upon the
like goods imported from different countries not under
the dominion of his majefty, then that fuch goods thall be
imported upon the loweft duties which by the faid {che-
dule and tables marked A. D. and F. are required to be
paid on the importation of any fuch goods from any Eura-
pean country not under the daminion of his majefty.

Avwp his majefty is hereby further pleafed to order,
that all fuch goods and merchandize fhall be entitled to
the fame drawbacks as are allowed upon the exportation of
the like goods and merchandize when exported from this
kingdom, according to the faid fchedule and rables mark-
ed A. D. and F. annexed to the before-mentioned act, pafl~
ed in the 27th year of his prefent majeity’s reign ; or ac-
cording to any other law in force, pafied fubfequent to the
faid att, touching draw-backs. And it is hereby further
ordered, that there fhall be allowed and paid the fame
draw-backs and bountics on goods and merchandize ex-
ported from this kingdom to the territories of the faid
United States, or any of them, as are, or may hercafter
be allowed by law, upon the exportation of the like goods
or merchandize to any of the iflands, plantations, or cclo-
nies, .belonging to the crown of Great-Britain in Amzrica.
And it is hereby further ordered, that there fhall be al-
lowed and paid the fame draw-backs upon the expzitation
of any fort of foreign hewp, or foreign iron, exported
from t.hns kingdom ‘into any Britith colony or plantarion in
America, or into the tevritories of the” United States of
America, or any of them, as are, or may hereafter be al-
lowed by law, upon the exportation of the like fort of
hemp or iron to other furrign parts ; and all fuch draw-
backs and bounties refpetively fhall be allowed and paid
in the fanlxc munner, and undeér the fame ryles regulati-
ons, reftrittions, and forfeitures, in all rcﬂmt,s, as fuch

araw-
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draw-backs and bounties are allowed and paid, or are fub-
je€t and liable to by law.

Anp his majefty is hereby further pleafed to order,
that any tobacco, being the growth or produttion of any
of the territories of the fzid United States of America,
may be imported in Britith or American fhips, owned and
navigated as herein before required, npon payment of the
fame duties as tobacco imported by Britith {ubjeéts from
any Britith colony or plantation, is, or may hereafter be
fubje@ to; and that any {nuff, being the produétion or
manufaéture of any of the faid territories, may be import-
ed in manner before-mentioned, upon payment of fuch
duties as fouff, being the produ@ion or manufalure of
Europe, imported fiom Europe, is, or hereafter may be
{ubje to, and may be ware-houfed and again exported ;
fubjcét refpe@ively, neverthelefs, to all and fingular the
regulations of an aét made and pafled in the 2gth year of
the reign of his prefcet majefty, istituled, An A& for re-
pealing the duties on tobaceo and fnuff, and for granting new
duties in lieu theresf (a); and another act, pafled in the
30th year of his prefent majefty’s reign, intitvled, .4 4
o explain and amend an Acl made in the laft feffion of par-
liament inticuled, An A& for repealing the duties on tobacco
and fnuff, and for granting nexw duties in lieu theresf (6).

Anp his majefty is hereby further pleafed to order, that
any rice, being the growth or produétion of any of the ter-
ritories of the United States of America, which fhall be
imported dire@ly from thence into any of the ports of this
kingdom, in manner above-mentioned, may, upon the
importer paying down, in ready money, the dury of
eight-pence the hundred weight, being part of the duties
now payable upnn the importation of rice, be landed and
ware-houfed (except as herein after excepted) under his
majefty’s locks, in {uch ware-houfes as fhall be approved
of for thit purpofe by the commiilioners of his majefty’s
cuftoms, or any four or more of them, upon the impor-
tet’s own bond for paynent of the remainder of the duties
due and payable for fuch rice, within eighteen months,
according to the nett weight and quentity of fuch rice at
the time it thall be fo landed ; but it is his majefty’s plea-
fure, ncverthelefs, that upon the importation of.any fuch
rice into the ports of London, Brittol, Portfmouth, Cowes,
I tverpool, Lancafter, Falmouth, Poole, Whitehaven, Hull,

Greenock,

(a} Chap. 63. () Chap. go.
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Greenock, and Port Glafgow, or either of them, in the
manner herein before expreffed, the importer fhall be at
liberty to enter and land the fame without payment of any
duty whatever ; in which cafe fuch rice {hall be ware-
“houfed under the joint locks of his majefty and the pro-
prietors, in fuch ware-houfe or ware-hm}fes as fhall be
approved of for that purpofe by the commiffioners of his
majefty’s cuftoms, or any four or more of them, in that
part of Great-Britain called Eng]anfi 5 and any three or
more of them in that part of Great-Britain called Scotland ;
every expence attending which ware-houfing fhall "be
borg by the faid proprictors; and that fuch proprietor
or proprietors, or his or their known agent, fhall from time
to time, at all feafonable hours, as occafion may require,
have free accefs to fuch ware-houfes, in the prefence of
fome - proper officer of the cuftoms, for the purpofe of
fkreenmg and fhifting the rice, to prevent its receiving
damage. - And that if any rize which thall be fo imported
from the territories of the faid United States into any of the
ports above-mentioned refpeftively, and ware-honfed as
aforefaid, fhall be taken out of the ware-houfes wherein
the fame fhall be fecured under the joint locks of his ma-
jefty and the proprierors, as aforefaid, for home confump-
tion, the full duties due and puyable by law upon the im-
portation of fuch rice into this kingdom for home con-
fumption fhall, previoufly to its being taken out of fuch
ware-houfes, be paid to the colle@or of his majefty's cul-
toms at the ports where fuch rice fhall be {o ware-houfed ;
but that fuch proprictor, if he intends to export fuch rice,
fhall have liberty to. export the fame from fuch ware.
houfes refpe@ively, under the ufual regulations, without
payment of any duty whatever: and that if any rice which
thall have been imported into any port of this kingdom
not hereinbefore fpecially named, and fhall haye been
ware-houfcd upon the importer’s bond, in manmer afore-
faid, fhall, within the time herein-before-mentioncd, be
taken out of the ware-houft wherein it fhal] haye been
fo fecured, to be exported dire@ly from thence, the bond
entercd into for the payment of the faid duties thereon,
* fhall be difcharged znd cancelled by debenture or deben-
ture: made out and paffed in the ufual munnet, for the
quantity or quantities of rice duly cxported.  And if any
rice imprried inta any port of this l:ingdom not herein-be-
fore {pecially named, and ware-houfedl in mannet afore-
fuid, lh:x]! be taken out of any fuch warc-houfe for home
confumption, the remainder of the dutics due and pay-
able by law, fhil}, prcvinuﬂy 0 its being tiken out of
ik
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fuch ware-houfe, be paid to the colle@or of his majefty’s
lcuﬂ:?ms at the port where fuch rice fhall be fo ware-
houfed.

_Anp the right honourable the lords commiffioners: of
his majefty’s trcafury, and the lords commiffioners of the
admiralty, are to give the neceflary direions herein, as
to them may refpeétively appertain.

No. 1I.

FORM of Oarn which was directed by
Stat. 7. & 8. Zull. 3. to be taken be-
fore a REGISTER was granted.

URAT’ A. B. That the thip [name)
J of {pore] whereof [maf-
ter’s name) is at prefent mafter, being a
(kind of buile) of [burthen] tous, was
Luile at [place where] in the year
[time when] and that [owner’s name}
of and of, &c.

arc at prefent owners thereof ; and that no foreigner,
direttly or indiretly, hath any fhare or part or intereft
therein.

No. TII.

A Certirtcate of the RecisTeEr for a
BritisH Suip, which ufed to be made in
Purfuance of Stat. 7. & 8. Will. 3.

N purfuance of an 2t made in the feventh and eighth
years of the reign of king William the Third, intituled,
An AR for preventing Frauds, and regulating Abufes in the
Plantation Trade, William Strong, of London, merchant,
maketh oath, That the fhip the Mary of London, where-
of James Smith is at prefent mafter, being a fquare-fterned
brigantine of one hundred and twenty-five tons or l:here-
abouts.
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abouts, was built at Briftol in the year otie thoufand feven (7, gy
hundred and eighty-five; and that James Green, of . Hears,
Briftol; Jamies Smith, and William Strong, above-mention- Deputy

ed, of Lendon, in Great-Britain, are at prefent- owners Comp:roller.
thereof; and that no foreigner, dirtey or indireitly,

hath ‘ahy fhare, or part, or intereft therein. Dated at t-h_e
Cuftom-houfe, London, the third day of Otober 1785

. WirriaM StroxG.
Sworn before me. ‘
E. Meller, D. Collr.

No. IV.

A CerTiFICATE OF FREEDOM, which ufed
to be made in Purfuance of Stat. 7. & §,
Will. 3. and other Statutes,

O aLL To wrowm this prefent writing fhall come,
! Edward Louifa Mann, Efq. colle€or of his ma~

jefty’s cuftoms inwards in the port of London, fendeth,
greeting: Wuereas by an a& of parliament, intituled
“ Ar A for preventing Frauds, and regulating Abujis in
“ his Majefly's Cuftoms” it is, among other things, there-
-in enaled, that no foreign-built fhip fhould enjoy the
privilege of a fhip belonging to England er Ireland, al-
though owned and manned by Englith (except fuch fhips
only as thould be taken at fea by letters of mart or reprilal,
and condemnation made in a court of admiralty as lawful
prize); but all fuch fhips fhould be deemed as aliens thips,
and be liable to all duties that aliens fhips are liable unto
by virtue of another act of parliament, mtituled, An A2
for increafing and encouraging of Shipping and Navigation :
And by two {everal a@ts pafled in the zoth and 29th years .
of his majefty king George the Second, it is farther ¢na@-
ed, That all prize fhips or veflels which {hall be legally
condemned, fhall to all intents and purpofes whatfoever be
confidered as Britith-built thips or veflels, and be deemed
and taken as fuch: Now xwow ve, That the thip or
veflel formerly called Le Marquis de Sordiz, and now
called The Scattergood whereof John Marfham is at pre-
fent mafter, French-built, of the burthen of 160 tons ar
thercabouts, fquare-fierned, having two decks and two

mafts,
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mafts, was a prize taken from the French king's fubjedls,
and legally condemned in a eourt of vice-admiralty held
ar'the town of St. Jago della Vega, 23d November 1746,
as by fentence of condemnation doth appear: Anp John
Marfham, of London, mariner, hath made qath, That the
faid thip or veffel is ftill in being, and the fame which was
taken and condemned, as above-faid, by the name of Le
Marquis de Sordiz, and is now called The Scatergood, and
the fame for which this certificate is granted ; That no fo-
reigner or alien direétly or indireétly hath any part, fhare
or mtcreft therein ; but that he the {Zid deponent, together
with Hiac Kemp, Anth. Facer Kemp, Charles Childs,
John Grant, and Thos. Gill, all his majefty’s native fub-
Je@ts, are now the only owners ; as alfo, that no former
certificates hath been taken out for making free the faid
fhip or vefful, by this or any other name or names whatfo-
ever: And John Martham did on the 18th January 1748
pay his majefty’s cuftoms for the faid thip; her tackle, ap-
parel, and furniture, being valued on eath at jrol.
Certified zoth January 1758.

Tn witnefs whereof, Benjamin Scott, Efq. deputy to
Edward Louifa Mann, Efg. colle@or of his majefly’s cuf=
toms inwards in the port of London, hath hergunto fet his
hand, and daufed the feal of the office to be afiixed, dated
the 4th day of October 1759, in the 33d year of the
reign of our fovereign lord George the Second, by the
grace of God of Great Britain, France, and Ircland, king,
defender, of the fzith, and fo forth,

Cerrified and entered fo. 497.
in the General Regifter-for
Prize Ships.
C. R. p. Coll.

(A Copy)
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No. V.

FORM of Oatn which is direted by Stat.
15. Geo. 2. c. 31. to be taken of 2 Cer 71~
ricaTe of ReGisTER being loft or miflaid
in order to have the Suir regiftercd de
nouo.

B. being mafter (or having the charge) of the fhip
A. or veffel called the , does fwear (or folemniy
affirm), ‘That the faid fhip or veffel has been, as he verily
believes, regiftered accotding to law, to qualify her 1o
trade to, from, and in his majefty’s plantations in America,
and that he had a certificate thereof granted at the port of

, but that the fame is loft or miflaid, and that he
cannot find the fame, and does not know where the fame
is, or what is’become thereof ; and that the fame hath not
been, nor fhall be, with his privity or knowledge, fold or
difpofed of to any perfon or perfons whatfoever : and that
he this deponent {or affirmant) and three-fourths of the
muriners navigating the faid fhip or veflel are his majefty’s
Briti/k {ubjefls, and the faid thip or veflel does now, as he
believes beclong wholly to his majefty’s Britifk {ubjeéts, and
that no foreigner has, to his knowledge or belief, any
fhare, property, or intereft therein.

N. VL

FORM of OatH direCted by Stat. 26. Geo.
3. ¢. 6o. to be taken, in order to make
a RecisTtry and granting a CerTiFI-
cate thereof. '

A B. of [place of refidence and occupation] do make
oath, That the thip or veflel [name] of [port or place]
whereof [mafler's name] is at prefent mafter, being (kind
of built burthen, etceteta, as deferibed in the certificate of
the furveying officer] was [when and where built ; or if prize
capture and cindemnation] ; and that I the faid 4. B. [and
the other owners names and occupations, if any, and where
thee
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they vejpeAively refide, videlicet, 1owun, place or parifh, and
ciuntry, or if member of, and refident in any factory in fo-
reign parts, or in any Soreign toon- or city, being an agens
Sfor or partaer in any houfe or co-partnerfip adlually carrying
on trade in Great-Britain, or Ircland, the name of juch fac-
tsry, foreign towon or city, and the names of fuch foufe ur.co-
partnerflap) am [or are] fole owner [or owhers] of the Taid
veflel, and that no other perfon or perfons whatever hath
or have any right, title, intereft, fhare, or property, there-
in or thereto : and that I the faid 4. B. {and the [aid other
swners, if any] am [or are] truly and doné fide a {ubject [or
{ubje€ts) of Great-Britain 5 and that I the faid 4. B. have
not (nor kave any of the other owners, to the beft of my
knowledge and belief] taken the oath of allegtance to any fo-
ragn ftate whatever [except under the torms of fome capitu-
lation, deferibing the particulars theresf], or that fince my
weking [or Ais or their taking] the oath of allegiance to {nans-
ing the foreign flates vefpedively to avhich he or any of the
Jaid owners fhall have taken the fame] and prior to-the
pafling of an A& in the twenty-fixth year of the reign of
king Geerge the Third (intituled, An A& for the further In-
creafe and Encouragement of Shipping and Navigation), 1
have [or Ae or they ial/z or have] become a fubjeét [ fub-
ie€ts] of Greai-Britain (either by his majefly’s letters patént,
s a denizen or derizens, or naturalized by ad of parliament,
as the cafe may be, naming the dates of the letters of demiza-
tion, or the alt or adls of parliament for raturalization re-
JEeiively], or [as the cafe may be) 1 have [or he or they hath
or /ave] become a denizen [or denizens, or naturalized
fubjeét or fubje@s, as the cafe may be] of Great-Britain, by
his Majefty's letters patent, or by an act of parliament
pofiud fince the fuft day of January one thoufund foven
hiondred and eightv-fix [naming the times when fuch letters
of denisation £zve been granted refpedtizvely, or the year or
cears in whick fuch ¢.% or ad: for naturalization have paf-
+d, refpedively), and that no foreigner, dircély or indi-
re€tlv, hoth any fhare or part of interctt in the faid fhip
ar viflel

No. VII.

FORM of a CerTIFicATE oF RuGISTRY
directed to be granted by Stat 26. Ges. 3.
¢. 6o. -

¥ N purfuance of an aét paffed in the twenty-fixth ygar of

E the reign of kirg Geerge the Third, intituled, iz A&

Vhers infert the title of the ad, the names accupations, and

refidence
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refidence, of the fubferibing owwners), having taken and fub-
fcribed the oath required by this AQ, and having fworn
that he [or they}) together with [mames, eccupation and re-
[fidence of non-fubferibing oawners), is [or are] fole owner [or
owners of the ship er veffel called The [ fip's namé)
of [place to awhich the weffel belings), whereof [mafler’s
name) is at prefent mafter, and that the faid thip or veffel
was [when and where built, or captured, and date of tondem-
nation); and (name and empliyment of the furweying officer]
having certified to us that the {aid fhip ot veflel is [w/hether
Britifk, foreign, or Britifh-plantation built), has (number of
decks) decks and [number of afls] mafts, that her length,
from the fore part of the main ftem to the after part of the
ftern-poft aloft, is [number of feet and itiches], her breadth
at the broadeft part, whether above or below the main
wales (number of feet and inckes), her height between decks
[number of feet and inches, if more than one deck, and if not,
then] the depth of the hold [number of feet and inches), and
admeafures [burthen) tons, that fhe is a [kind of veffel and
fww built), has [whether any or mo gallery) gallery, and
[kind of head, if any] head ; and the faid fubferibing owners
having confented and agreed to the above defcription and
admeafurement, and having caufed fofficient fecurity to be
given, as is required by the faid A&, the faid [4ind and

name of the weflel] has been duly regiftered at the port of
{name of the port].

Given under our hands and feals of office, at
the Cuftom-houfe in the faid port of [name y
the port), this [date) day of [name of the
montf], in the year [words at length).

No. VIII.

FORM of a MEeDITERRANEAN Pass, as
prefcribed by an Orper of Councit
dated 28th Aucust 1776.

BY the commiffioners for executing the office of lord
high admiral of Great-Britain and of Ireland, and of

all his majefty’s plantations

Suffer the thip

Gg To



APPENDIX

to pafs with her company, paffengers, ‘goods, and mer-
chandize, without any let, hindrance, icizure, or mo-
leftation, the faid fhip appearing to us by good teftimony
to belong to the fubjefts of his majefty, and to no fo-
reigner.  Given under our hands and feals at the office of

admiraley.

To all perfons (L. S)

whom thefe may concern. (L. S)

By command of their Lordfhips. (L. 8)
No. 1X.

FORM of a Bowb to be given at any of the
PorTs of GREAT-BRi1TAIN Or IRELAND .
before a MEDITERRANEAN Pass be deli-
vered for any Suie or VEssEL built in
thofe Kingdoms, or in any of His Ma-
JEsTY’s Foreign GOVERNMENTS or PLAN-
Tartions, or for any Foreign SHip or
VEesser made free, and qualified to have
fuch Pass granted, as the fame is pre-
fcribed by an Orper of Councii dated
28th AvcusT 1776.

KNOW ALL MEN by thefe prefents, That we
are
holden and firmly bound to our fovereign lord George
the Third, by the grace of God, of Great Britain, France,
and Ireland, king defender of the faith, &c. in
pounds of good and lawful money of
Great-Britain, to be paid to our faid lord the king, his
heirs, and fucceffors : to which certain payment well and
truly to be made we bind ourfelves, and each of us for
the whole, our and each of our heirs, executors, and ad-
miniftrators, firmly by thefe prefents. Seavenp with our
feals, paTED the day of = ,
th the .year of the reign of ourfaid lord the
king, and in the year of Our Lord 17 . ’

THE CONDITION of this cbligation is fuch, That
WHEREAS the above bounden . hath
received a pafs, purporting to be a Mediterranean pafs,
figned by the right honourable the commiffioners for ex-

" ‘ecuting
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-ecuting ‘the office of ‘lord high admirzl of Great-Britin
-and fo forth, for the
called the of

“whereof he the faid is 2Ctually mafter,
bearing date’the ) .
Now.if the faid - s or, in cafe of
his death or inability, the perfon who fhall fucceed him
as mafter of the faid {hall deliver, or caufe

the faid pafs to be delivered; into the admiralty office
upon her return from her prefent intended voyage into the
port of London, or to the proper officers of the cuftoms at
any other ‘port of Great-Britain or Ireldnd, where the
thall come in order to her unloading : Or in cafe the faid
' fhall not return to Great-Britain or Ire-
land, within the term of three years from the date hereof
and during all that term fhall remain, and be the property
of his' majefty’s fubjeéts ; then if the mafter of the faid
: ‘t};r the time being, dorat the expiration -of

"the faid term of three years deliver, or caufe the faid pafs
to be delivered, unto the governor or commander in chief
of one of his majefty’s foreign governments or plantations,
or unto one. of his majefty’s confuls in the Mediterra-
nean or elfewhere, in order to its being by fuch governor
or commander in chief, or conful, returned and tranfmit-
ted to the-commiffioners for executing the office of lord high
admiral of Great-Britain: AnD ALso0, .if the faid mafter for
the time beu}i do and fhall, when and s often as the faid
all go into any foreign port or place within

the reach or diftriét of any of his majeftj’s “confuls, deli-
ver or caufe the faid pafs to be delivered unto fuch refpec-
tive conful or confuls, or his or their deputy or deputies,
upon his or their demanding the fame in writing, in order
to the faid pafs's being retained in the pofleflion of fuch
refpecive conful or confuls, or his or their deputy or de-
puties, until the faid fhall
bave received the ufual clearances, and be ready to
depart from fuch port or place, at which time the faid pafs
is to be Teturned for the ufe of the faid thip; or in cife the
faid fhall happen to be taken by an enemy
or pirates, or to be caft away and fthip-wrecked, by
means whereof the faid pafs fhall be inevitably loft or def-
troyed ; THEN the above obligation to be void and of
none effe®. But if the faid mafter for the time being
fhall neglet to deliver, or caufe the faid pafs to be deli-
vered into the admiralty office upon her return from her
prefent intended vovage into the port of London, or to
the proper officers of the cuftoms at any other port of
Great Britain or Ireland, where fhe fhall come within the
. Ggz faid
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faid term of three years, in order to her unloading ; or
in cafe the faid thip fhall not return ta Englapd within che
faid term, then unto the governor or commander in chief
“of one of his majefty’s foreign%overnments or plantatians,
or unto one of his majefty’s confuls in the Mediterranean or
elfcwhere befare the expiration of that term: Or if the
faid matter for the time fhall negle& or refufe ro deliver the
. faid pafs to any of his majefty’s confuls or their deputies
‘abroad, upon demand in writing being made thereof'in
manner above-mentioned (to -prove which demand - and
- refufal or negle@t a certificate thereof in writing under. the
hand of the refpeétive conful or his deputy is to be deem-
ed a {ufficient evidence): Or if the faid pafs fhall be Yold,
lent, or otherwife difpofed of, ro any perfon whatfoever,
fo as' that the fame thall net be a&ually and conftandy
made ufe of for the fervice of the faid
called the for which it is granted, fo
long as the mafter thereof for the time being fhall be a
Britifh fubje@ ; THeN the abave obligation thall be and
remain in full force, vircue, and effett.

There is fome difference in the time for
delivering up paffes in different trades.
Thus for {hips trading to the ports of France,
Portugal, and Spain, on this fide the Straits’
mouth, the condition is for delivering up
the pafs within twelve months, either to the

" admiralty, or the euftom-houfe officer at
the port of unloading in Great-Britain or
{reland. '

In bonds given in the Plantatians, the
condition is for delivering up the pafs with-
in twelve months to the governor of that
plantation. )

For fhips in the Eaft India trade, the
condition is for delivering it up at the re-

turn from the voyage, without any limita-
tion of time.

Paffes



APPENDIX

Paffes for fhips belonging to Gibraltar
~ are different from all others in the wording,
and in ornament at the top; and they are
granted by the commiflioners for executing
the office of lord-hjgh-admiral at that place.
The condition of the bond given on obtain-
ing fuch pafles, is for delivering them up
to fuch commiflionerswithin twelve months,
or at the end of the voyage, if the fhip re-
turn fooner.
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