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PREFACE.

Trrs volume has been prepared with the hope of supplying a
general and acknowledged want, not only of the professional, but
of the business men of our country. Its object is to -present in
a popular but faithful form, the most important principles of law,
regulating the mercantile relation of debtor and ereditor, in the
States of the American Union, and in the British Provinces
of Canada. The intimate commercial relations subsisting be-
tween the people of these various regions, and the great diversity
of their local jurisprudence, render the information which it
embodies matter of daily interest and value to our merchants
and lawyers. Next in importance to a uniform system of mer-
cantile law, is the diffusion of a knowledge of its points of con-
flict.

In the arrangement of the work, the leading distinction
between rights and remedies, more or less prominently marked.
has been every where preserved. A separate chapter is devoted
to the law of each State, those provisions being discussed
which seemed to possess the greatest practical value. The
dignity of the several species of instruments, the rights of their
respective holders, having received the same bona fide and for a
valuable consideration, the order in which they are to be paid out
of the assets of a decedent’s estate, the period within which suits
may be instituted upon each, the cases within which a writing is
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essential to the creation of a debt, or the efficacy of an acknow-
ledgment, the rights secured to married women in the property
of their husbands, and the exemption of her estate from liability
for his debts, the statutes regulating the rights and liabilities of
partners, agents, and corporators, the rates of interest and the
damages upon protested bills of exchange, are considered in the
first part of each chapter. The remedies to recover debts, em-
bracing the modes of obtaining and enforcing judgments, the
cases in which a debtor may be arrested, upon either mesne or
final process, or in which his estate may be attached, and the
proceedings thereon, the lien of judgments, the various species
of execution, and the property liable to be taken upon each, the
remedies against sheriffs and attorneys for failing to pay over
money when collected, the organization of courts, the laws con-
cerning the administration of the estates of insolvent and
deceased persons, occupy the remaining portion. The compiler
has drawn his materials from the statutes and reports of the
several States, and from information furnished to him by gentle-
men residing in different sections of the country. He would take
this opportunity of expressing his acknowledgments to Mr. New-
ton Edwards of Boston, for most of the matter relating to the
New England States, to Mr. George Benagh of Lynchburg, Vir-
ginia, Mr. Richard W. Walker of Florence, Alabama, and Mr.
Thomas B. Holcombe of Madison, Indiana, for contributions on
the laws of their respective States.

The extent of the field embraced, and the absence of any
complete collection of the statute law of the States, render some
inaccuracies unavoidable. The compiler hopes and believes, that
they will be found to be few and unimportant.

JAMES P. HOLCOMBE.
CivcINNATI, Aug. 1st, 1848.
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1. Choses in Action.

Tue common law has not been altered in Maine as to the assign-
ability of choses in action ; and except in cases governed by the
mercantile law, the assignee cannot bring an action upon them
in his own name.

A scrawl does not have the force of a seal; but where there
is only one seal and several signatures, the recital in the instru-
ment, “sealed with our seals,” is equivalent to an adoption of the
particular seal by each. (a)

(a) Bank of Cumberland v. Bugbee, 1 App. 27.
2
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Damages upon Bills of Exchange.

No recovery can be had upon any promissory note executed
since August 10th, 1846, which is payable on demand at a place
certain, or on demand at a place certain after the expiration of a
specified time, unless the plaintiff shall prove that such demand
was made at the place of payment prior to the commencement
of the suit. (a)

2. Damages upon Bills of Exchange.

Where a bill of exchange, drawn or indorsed within the state,
and payable in some other of the United States, is protested for
non-acceptance or non-payment, the holder may recover against
the acceptor, drawer, or indorser, not only the contents of the
bill and interest, but in addition thereto, damages at the rate of
three per cent. on the amount of the bill, if it be payable in
either of the states of New Hampshire, Massachusetts, Vermont,
Connecticut, Rhode Island, or New-York ; at the rate of six per
cent. if it be payable in New-Jersey, Pennsylvania, Delaware,
Maryland, Virginia, South Carolina, Georgia, or the District of
Columbia; and at the rate of nine per cent. if it be payable in any
other state. (b)

Upon a bill of exchange drawn, accepted, or indorsed within
the state for one hundred dollars or more, and payable within the
state at a place seventy-five miles distant from the place where
drawn, the rate of damages over and above the contents of the
bill and interest is one per cent. on the principal amount.

There is no statute regulating the damages upon protested
foreign bills of exchange, but in Griffith’s Law Register, vol. iv.
1007, it is intimated that the decisions of Massachusetts would be
recognized by the courts of Maine. These decisions were
founded upon what Chief Justice Parsons, in the case of Grim-
shaw v. Bender et als, 6 Mass. 157, declared to be the immemorial
usage of the state. “That usage is to allow the holder of the bill
the money for which it was drawn, reduced to our currency at
par, and also the charges of protest, with American interest on
those sums from the time when the bill should have been paid ;
and the further sum of one-tenth of the money for which the bill

(a) Acts of 1846, 203. (& R.8.510,
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was drawn, with interest upon it from the time that payment of
the dishonored bill was demanded of the drawer. But nothing
has been allowed for re-exchange, whether it is below or at par.
The usage governs also in actions against indorsers and acceptors
of foreign bills.”

Protest—The protest of any foreign or inland bill of exchange,
or promissory note, or order, duly certified by a notary public,
under his hand and official seal, shall be legal evidence of the
facts stated in such protest, and also as to the notice given to the
drawer or indorsers, in any court of law. (a)

3. Interest.

Six per cent. is the legal rate of interest. The excess above that
rate cannot be recovered in an action upon any contract ; and if
it has been paid, may be recovered back by the borrower or his
personal representatives, on instituting an action therefor within
twelve months next after the payment. The statute does not
embrace maritime contracts, such as bottomry, insurance, or the
course of exchange. The latter provision does not apply to bills
of exchange or promissory notes, payable to order or bearer,
which have passed into the hands of an innocent indorsee for a
valuable consideration. (b)

On all executions issued on judgments in civil actions or ac-
knowledgments of debt, lawful interest shall be collected by the
officer serving the execution, from the time judgment was ren-
dered or the debt became payable. (c)

Tt is said in Griffith’s Law Register, 1006, that interest is not
recoverable on book debts, except where a demand is proved, or
upon the expiration of a credit which was given for a specified
time.

4. Frauds.

The English Statute of Frauds is substantially re-enacted, but
it is provided that the consideration of any such promise, contract,
or agreement, need not be set forth or expressed in the writing

(@) R. S. 264, ® Tb. 317. () Tb. 509.
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Effect of Marriage upon Rights of Property.—Principals, Factors, and Agents.

signed by the party to be charged therewith, but may be proved
by any other legal evidence. (a)

No action can be maintained to charge a party by reason of
any representation or assurance concerning the character, credit,
ability or dealings of any other person, unless such representation
is in writing. (b)

No contract for the sale of any goods for the price of thirty
dollars or more, shall be allowed to be good, unless the purchaser
shall accept part of the goods so sold and actually receive the
same, or give something in earnest to bind the bargain, or in part
payment, or some note of memorandum of the bargain in wri-

ting. (c)
5. Effect of Marriage upon Rights of Property.

Any married woman may become seized or possessed of any
property, real or personal, by bequest, gift, demise, purchase, or
distribution, in her own name, and as of her own property, exempt
from liability for the debts or contracts of her husband: provided
that such property, if acquired after marriage by conveyance from
the husband without adequate consideration, or by purchase with
his moneys or property, shall be liable for the payment of his prior
contracted debts. (d)

6. Principals, Factors, and Agents.

Every person in whose name any merchandise shall be ship-
ped, shall be deemed the true owner thereof, so far as to entitle
the consignee of such merchandise to a lien thereon, for any mo-
neys advanced or negotiable security given by such consignee to
and for the use of the person in whose name such shipment shall
have been made, and for any money or negotiable security re-
ceived by the person in whose name the shipment shall have been
made, to and for the use of any such consignee.

Every factor or agent intrusted with the possession of any
bill of lading, custom-house permit, or warehouse keeper’s receipt
for the delivery of any such merchandise; and every factor or
agent not having the documentary evidence of title, who shall be

(6) R.S.591. (&) Ib. () Ib.  (d) Acts of 1847, 23. Acts of 1844,
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Corporations.

intrusted with the possession of 'any merchandise for the purpose
of sale, or as a security for any advances to be made or obtained
thereon, shall be deemed to be the true owner thereof, so far as
to give validity to any contract made by such agent with any
other person, for the sale or disposition of the whole or any part
of such merchandise, for any money advanced, or negotiable instru-
ment or other obligation in writing, given by such person upon
the faith thereof. Where, however, any person accepts such
merchandise in deposit, from such agent, as security for an ante-
cedent debt, he shall not thereby acquire any other rights in or to
such merchandise or document, than were possessed by the agent
at the time of the deposit. The true owner may recover the
merchandise deposited in repayment of any money advanced
upon the same, or any balance arising from the proceeds of sale,
which may remain in the hands of the person with whom it was
deposited, after satisfying the amount justly due to him by reason
of such deposit.

No common carrier or warehouse keeper, however, is autho-
rized to sell or hypothecate the merchandise or property commit-
ted to him for transportation or storage. (a)

7. Curporations.

By an act of 1831, which continues to be law, all acts of in-
corporation thereafter granted, arc made liable to be amended,
altered, or repealed, at the pleasure of the legislature, in the
same manner as if an express provision to that effect were therein
contained, unless there shall have been inserted in such act of
incorporation an express provision to the contrary.

Where the creditors of a corporation cannot find sufficient
attachable property to realize their debt, the individual property
of each stockholder may be taken in execution, to the amount of
his stock, to satisfy the same, if contracted during the term in
which he wus owner of the stock. This liability of the stock-
holder shall continue notwithstanding a subsequent transter of the
stock, for the term of one year from the record of such transfer,
and for six months from the recovery of judgment against such
corporation, on a suit commenced within the year aforesaid. ()

(a) R. S. 262. (b) Ib. 328,
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Limited Partnerships.

The corporators of a manufacturing corporation are relieved
from their individual liability, if the corporation contract no debts
which at any time exceed the amount of capital invested in real
estate, or exceed one half of the amount of capital paid in, and
remaining undivided ; provided the treasurer publishes a semi-
annual statement under oath, of the amount of all the assessments
voted by the company, and actually paid in, of the nett amount
of the existing capital stock, of the amount of all debts due from
the company, of the amount of capital stock invested in real
estate, buildings, machinery, and other fixtures, and the last esti-
mated value affixed to the real estate of such corporation by the
assessors of the town where the same is located, and the aggre-
gate value fixed to all the taxable property of such corporation
by such assessors. (a)

8. Limited Partnerships.

Limited partnerships were authorized in Maine, by an act
passed in 1836. They may be formed for the transaction of
mercantile, mechanical or manufacturing business; and shall be
composed of one or more persons who shall be called general
partners, and to whom the general principles of the law of patt
nership shall apply, and one or more persons called special part-
ners, who shall contribute a specific sum in cash to the common
stock, and who shall not be liable for the debts of the concern
beyond the amount so advanced. The names of the general
partners only are to be used in the style of the firm under which
the business is conducted, and any special partner permitting his
name to be used, or making any contract respecting the concerns
of the partnership, will be treated as a general partner. Suits
respecting the business of the partnership to be prosecuted by or
against the general partners. The parties forming this contract
must sign a certificate setting forth the name under which the
business is to be conducted, the name and places of residence of
each of the general and also special partners, the amount of capital
which each of the special partners has contributed to the com-
mon stock, the general nature of the business, the time when the

(a) Acts of 1844.
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partnership 1s to commence and when it is to terminate. This
certificate is to be acknowledged by all the parties before a jus-
tice of the peace, and recorded in the registry of deeds of the
county or district in which the principal place of the partner-
ship business is situated, or if there be several such places in
different counties or districts, then a duly certified transcript of
such certificate is to be recorded in the office of the register of
deeds for every such county or district. It is also within twenty
days after registry to be published in a newspaper of the county
where lies the principal place of business, or if there be no such
paper, then in one printed in an adjoining county, or in the news-
paper published by the printer to the state, and continued for six
weeks successively. If such certificate be not recorded and pub-
lished, both upon the formation and the renewal of such partner-
ship, or if it contain any statements intentionally fulse, or which
might mislead third persons, the partnership is to be deemed a
general one. The capital stock is not to be reduced during the
continuance of the partnership, below the sum mentioned in the
certificate, by any withdrawal of o portion of the samne. or any
division of interest or profits. If during the existence, or at the
termination of a partnership, the common property is not suf-
ficient to pay the debts, the special partasers will be severally
answerable for the same, to the amount withdrawn or received
by them, from the partnership, with interest thereon from the
time of such withdrawal. No general assignment in view of in-
solvency will be valid, unless it provides for an equal distribution
of the partnership property among all the creditors in proportion
to their claims, and unless notice of the assignment be given
within fourteen days from its execution, in some newspaper
printed in the county where the principal place of business is
situated, or the adjoining county, or in the newspaper published
by the printer to the state. The assent of the creditors will be
presumed, unless expressly, or by some act inconsistent with as-
sent, they dissent therefrom, within sixty days after notice of the
assignment. The partnership can only be dissolved during the
term specified for its existence, by giving notice of the dissolution
in the same manner as of the formation. In all cases not enume-
rated, the members of limited partnerships are subject to the
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liabilities, and entitled to the immunities incident to general part-
nerships. (a)

9. Statutes of Limitation.

All actions of debt founded upon any contract or liability not
urder seal, except such as are brought on some judgment or de-
cree of a court of record within the United States, or of a justice
of the peace within the state; all actions upon a judgment ren-
dered in any court not being a court of record, except justices
of the peace within the state; all actions of assumpsit, or upon
the case, founded on any contract or liability express or implied,
must be brought within six years next after the cause of action
has occurred.  Actions brought upon promissory notes signed in
the presence of an attesting witness, or upon any bill, note, or
other evidences of debt issued by any bank, are excepted from
the operation of the preceding limitation, but are embraced by
the general limitation of twenty years, which is fixed as the term
within which all personal actions or any contract not otherwise
specially limited, must be brought. In actions of debt or assump-
sit brought to recover the balance due upon mutual and open ac-
count current, the cause of action shall be deemed to have acerued
at the time of the last item proved in such account. Where a fraud
has been committed, which is the ground of action, or where the
cause of action has been fraudulently concealed by a person lta-
ble thereto. the person entitled may bring suit within six years
from the time of the discovery of his rights. A new promise by
one of two or more joint contractors does not deprive the co-con-
tractor of the benefit of the statute. To revive an action in any
case founded upon contract, the promise or acknowledgment
must be in writing. No indorsement or memorandum of a par-
tial payment upon any promissory note, bill of exchange, or other
writing, by or on behalf of the party to whom such payment was
made, shall have the effect of repelling the operation of the sta-
tute.  Presumption of payment is made to attach to all judgments
or decrees of any court of record within the United States, or

of a justice of the peace within the state, after the expiration of
twenty years.

(a) R. S. 264
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The usual saving is made of the rights of infants, feme co-
verts, persons non compos mentis, imprisoned, or without the
limits of the United States. Where the defendant, at the period
of the accruing of the cause of action, is without the state, or is
absent for any length of time afterwards, such term is not to be
estimated as a part of the period of limitation. (a)

10. Assignments by Insolvent Debtors.

All assignments by insolvent debtors, for the benefit of one or
more creditors, shall enure equally to the benefit of all creditors
who upon notice may become parties to such assignmeént; and
shall be construed by law to pass all property, real and personal,
whether specified in the assignment or not, which is not by law
exempt from attachment. The assignor may require a release
from creditors who become parties to the instrument which shall
forever discharge him from their claims; he must, however, make
an affidavit that he has assigned all his estate, real and pensonal, for
their benefit. The assignee is required to give notice, by adver-
tisement for three months, to enable all the creditors of the as-
signor to become parties. During this period, the assignee shall
not be liable by reason of the possession of such property, to
trustee process or attachment. (b)

11. Imprisonment for Debt.

No debtor can be arrested on mesne process, in any suit
brought on a contract, express or implied, or upon any suit
brought on a judgment founded upon such contract. unless the
creditor or his agent makes oath before a justice of the peuce that
he has reason to believe and verily does believe that such debtor
is about to depart or reside beyond the limits of the state, and to
take with him property or ineans exceeding the amount required
for his immediate support, and that his demand exclusive of interest
is ten dollars. If the debtor. is arrested after notice to his creditor,
and makesa full and honest disclosure of hisproperty, the same isheld
as attached for the benefit of the creditor, and the debtor may be

(@) R. . 616 to 620. () Laws of Maine, 1844, 101.
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discharged from imprisonment, and no execution can subsequently
issue at any stage of such suit against the body of the debtor. (a)
See title Judgment and Execution.

12. Courts.

Besides various municipal and police courts, the judicial power
of the state is distributed between the Supreme Judicial Court
and various District Courts. The former is held once a year in
most of the counties of the state, in some of them twice. The lat-
ter are held three times a year in most of the counties, twice a
year in the rest. The former consists of a chief justice and two
associate justices, and has a general civil jurisdiction at law and
in equity, original and concurrent with the District Courts, where
the debt or damage exceeds the sum of two hundred dollars. The
District Courts, besides their concurrent jurisdiction with the Su-
preme Court, have exclusive jurisdiction where the debt or damage
demanded does not exceed two hundred dollars. (b)

Remedy aguinst Sheriffs.—Any sheriff or his deputy unrea-
sonably refusing to pay over to the person entitled, money received
by him upon execution, shall forfeit to such person five times the
lawful interest of the money, so long as he shall unreasonably de-
tain it. (c)

18. Judgment and Ezecution.

The judgment creates no lien of itself upon the lands of the
debtor. They are not bound until execution has been issued;
but may be attached in the first instance on mesne process.

All the real estate of a debtor, whether in possession or rever-
sion, or whether fraudulently conveyed, all rights of entry into
land, all statutory rights to land derived from possession or im-
provement, and all equities of redemption, may be taken in exe-
cution for his debts. () Mere rights of action may be sold by the
officer under the execution. Where possession may be taken and
delivered of the estate, the officer after having it appraised and set
forth by metes and bounds, may deliver possession to the creditor

(2> R. S. 624. (b) Ib. 394 and sub. (¢) Ib. 765. (d) Ib. 382 to 391.
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or his attorney, and upon a return of the execution to the office
whence it was issued, setting forth his proceedings, and a recorda-
tion of the same in the registry of deeds for the county, the credi-
tor will be invested with the title of the debtor: saving to the wife
her right of dower. The debtor may redeem the land within one
year after the levy, by paying or tendering to the creditor the sum
at which they were appraised and interest from the time of the
levy, and all reasonable expenses and repairs, after deducting the
rents and profits received by the creditor, or which he might have
received. (a)

If the debtor does not redeem, and the judgment is reversed
on writ of error, the title to the land taken in satisfaction is lost ;
but if reversed on review or new trial, it is not aflected. ()

The real estate of a decedent may be taken in execution, and
appraised and set off; or sold, and redeemed upon any judgment
against the executor or administrator for the proper debt of the
deceased. (c)

All the chattels real and personal of a debtor, except such as are
specially exempted, current gold and silver coin, bank notes, and
other evidences of debt issued by any moneyed corporation, and
circulated as money ; any share of the stock of an incorporated
company, and the equity of a mortgagor of personal property to re-
deem, may be sold on execution. (d)

Where the debt remaining due amounts to ten dollars or up-
wards, exclusive of costs, and no express provision has been made
to the contrary, execution may run against the body of the judg-
ment debtor; and he may be arrested and imprisoned for the
purpose of obtaining a discovery of his property wherewith to
satisfy the same. The debtor may be released upon taking an
insolvent oath, if two justices, before whom he may be examined,
after notice to his creditor, and an opportunity allowed to him of
interrogating the debtor, and offering any pertinent evidence,
shall be satisfied that he has made a true disclosure of his condi-
tion. Any property disclosed, notes, accounts, bonds, or other
contracts, may be appraised and set off to the creditor. The
effect of the discharge will be to relieve the body of the debtor

(a) R. S. 38210 391. (b) Griffith’s Law Register 990, vol. 4.
(e R. 8. 382 to 391. (d) R. 8.515.
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from any execution on the jucgment, but in no other way to
impair the creditor’s rights. (a)

14. Attachments, Foreign and Judicial.

Where the goods of a non-resident, having no agent within
the state, have been attached before a justice of the peace, judg-
ment may be rendered against the debtor, as in ordinary cases,
upon compliance with such order respecting notice, as the justice
may make. (h)

On all writs returnable before a justice of peace, or municipal
court, and on executions issued by such justices or courts, per-
sonal property may be attached in any county of the state. (c)

All civil actions may be commenced by attaching the goods
and estate of the defendant. Every species of property liable to
be taken in execution for debt, may be attached, and will ‘be
affected by a lien in favor of the attaching creditor, for a period
of thirty days after final judgment in the case. (d)

Any action founded in contract, may be commenced by a
trustee process or foreign attachment, which, from the time of
serving the writ on the trustee, shall bind all the goods, effects, or
credits of the principal defendant under his control, to answer the
final judgment in the action. As many persons may be sum-
moned as trustees, including corporations, as the plaintiff may
think necessary, at any time before process has been served on
the principal. A non-resident, the defendant in any suit, may
be charged as trustee, to an executor or administrator in refer-
ence to a debtor legacy.

Judgment may be rendered against the trustee, his own rights
and those of third persons being protected, for any goods, effects,
and credits of the principal in his hands, which judgment shall
discharge him from all demands of the principal defendant.

Wheve the principal defendant is a non-resident, the court
may make such order as to notice, as the justice of the case may
require.

Creditors who have taken the body of their debtor in execu-
tion, and afterwards discover goods or credits of the defendant,

(a) R-S.623.  (B) Actof IE44,S1.  (c) Actof1842,7.  (d) R. . 484.
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not attachable by ordinary process of law, may have the benefit
of the trustee process. (a)

Attachment of Boats.—Boats and vessels employed in trans-
porting goods upon any river, bay, or stream in the state, are
rendered liable for any loss or damage to such goods, wares, or
merchandise, whether in the employment of the owner or not.
The attachment against the boats, however, must be issued
within sixty days after the injury occurred, and not afterwards ;
and it will overreach any transfer, sale, mortgage, or other lien
upon the property executed after the loss occurred, and be prior
to the attachment. (&)

15. Effect of Death upon the Rights of Creditors.

When an estate appears, from the representation of the ad-
ministrator, to be insolvent, it is the duty of the judge of probate
to appoint two or more persons as commissioners to receive and
examine all claims of creditors against the estate, who shall ap-
point convenient times and places for that purpose, and give no-
tice of the same by advertisement. The period of six months is
allowed for the presentation and proof of such claims, to be ex-
tended at the discretion of the judge for an additional term, not
to exceed eighteen months from the date of the commission.
Any creditor whose claim is disallowed in whole or part by the
commissioners, may, by appeal from their decision, have the same
determined at common law, or submit the matter to referees, to
be agreed upon between them, and appointed by a rule of the
probate court, whose award shall be final. Thirty days after the
return of the commissioners, the judge shall make a decree for the
distribution of the effects among the creditors according to the
rules of law.

Every creditor of an insolvent estate who has failed to present
his claim for allowance, is forever barred from recovering the
same, unless further assets come to the hands of the administra-
tor after a decree of distribution.

Debts are to be paid in the following order :—1. Expenses of

(a) R. S. 528 to 538. (b) Acts of 1846, 178.
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funeral and administration. 2. Allowance from the personal es-
tate for benefit of widow and children, made by probate judge
and proportioned to the condition of the deceased and the state
of his family. 3. Expenses of last sickness. 4. Debts entitled
to preference under the laws of the United States. 5. Public
taxes and moneys due the state. 6. All other debts.

Both real and personal property constitute assets.
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s @

1. Assurances or Ewvidences of Debt.

Grace on Promissory Notes, §c.—Days of grace are allowed
on all bills of exchange, negotiable promissory notes, orders, or
drafts, excepting those payable on demand, unless the instrument
shows the intention of the partics to have been otherwise. (a)

Actions on Promissory Notes secured by Mortgage.—See title
« Limitation of Personal Actions.”

2. Damages on Protested Bills of Exchange.

There is no provision on the subject of this title.

3. The Law of Usury.

What rate of interest will be usurious.—In the rendition of
judgments, and in all business transactions, where interest is se-
cured or paid, it will be computed at the rate of six dollars on a

(a) R. 8. 180.
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hundred, for one year, unless a lower rate is expressly stipulated ;
and every person directly or indirectly receiving interest on any
contract at a hicher rate, will forfeit, for each offence, three times
the sum so received. («)

Evidence and penalty.—When any person, for the recovery
of debt or damages, is sued upon any instrument, and more than
legal interest has been paid or secured upon the money sued for,
or is secured by such instrument, if the debtor (the creditor being
living) come into court and offer to make oath, and if required
by the court, actually swear, that there has been taken or secured
upon the money sued for, or that there has been or is secured
by the instrument sued, illegal interest, the court, in rendering
judgment, will deduct from the sum lawfully due three times the
amount so taken or secured, unless the creditor will swear that
he has not, directly or indirectly, willingly taken or secured on
the money sued for, or secured by the instrument sued, any in-
terest above the rate aforesaid.

What is not usury.—Nothing herein contained extends to the
letting of cattle or other usages of like nature among farmers, or
to maritime contracts, as bottomry, insurance, or course of ex-
change, as heretofore used.

4. Frauds.

Statute of frauds.—No action can be maintained on any con-
tract for the sale of lunds, unless the agreement on which such
action is brought, or some memorandum thereof, is in writing,
and signed by the parties to be charged, or some person author-
ized by them. (b)

No action may be brought to charge any executor or admin-
istrator on any special promise to answer damages out of his own
estate ; to charge any person upon any special promise to answer
for the debt, default, or miscarriage of another person ; or to
charge any person on any agreement that is not to be performed
within one year from the time of making it ; unless such promise
or agreement, or some memorandum or note thereof, is in writing,

(@) R.S.191. (5) Tb. 180.
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and signed by the party to be charged therewith, or by some
person authorized by him.

No contract for the sale of goods, wares, or merchandise, for
the price of thirty-three dollars or upwards, will be valid unless
the buyer accept and receive part of the property so sold, or give
something in earnest to bind the bargain, or in part payment, or
unless some note or memorandum thereof be made and signed
by the parties, or some person duly authorized by them.

Provisions as to personal morigages.—Possession of the
mortgaged property must be delivered to and retained by the
mortgagee, or the mortgage must be recorded by the clerk of the
town in which the mortgagor resides, when the mortgage is
made. (a)

The mortgagor and mortgagee must make and subscribe an
affidavit, (to be appended to and recorded with the mortgage) in
substance as follows: “ We severally swear that the foregoing
mortgage is made for the purpose of securing the debt specified
in the condition thereof, and for no other purpose whatever, and
that the said debt was not created for the purpose of enabling the
mortgagor to execute said mortgage, but is a just debt honestly
due and owing from the mortgagor to the mortgagee.”

No mortgagor may execute a second or subsequent mortgage
of property subject to a previous mortgage, without setting forth
in the subsequent mortgage the existence of the previous one.

None of these provisions affect any transfer of property under
bottomry or respondentia bonds, or of any ships or goods at sea
or abroad, if the mortgagee take possession thereof as soon as
may be after their arrival in this state.

Penalty for fraudulent conveyances, §c.—Any person fraud-
ulently mortgaging, pledging, selling, alienating or conveying any
of his real or personal estate amounting in value to one hundred
dollars, or fraudulently concealing his personal estate of that value
to prevent its attachment on mesne process or execution, may be
punished by imprisonment not less than thirty days or more than
a year, or by fine not exceeding double the value of such estate,
or in both these ways. ()

(@) R. 8. 132. (b) Tb. 215.
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5. Limited Partnerships, and Liability of Corporate Institutions.

For what purposes limited partnerships may be formed, and
what constitutes general and special partners—Limited partner-
ships for the transaction of mercantile, mechanic¢al, or manufac-
turing business within this state (nothing herein contained
authorizing such partnerships for the purpose of banking or
insurance), may cousist of one or more persons, to be called
general partners. and to be jointly and severally responsible, as
general partners now are by law, and of one or more persons,
who will contribute to the common stock a specific sum in cash
as capital, who will be called special partners, and will not be
personally liable for any partnership debts, except as hereafter
provided. (@)

Certificate to be signed, recorded, published, &c.—The parties
forming such partnerships must make and severally sign a certifi-
cate. containing the name or firm under which the partnership is
to be conducted, the names and respective places of residence
of all the general and special partners, distinguishing who are
general and who are special partners, the amount of capital con-
tributed by each special partner, the general nature of the busi-
ness to be transacted, and the time when the partnership is to
begin and end.

The partnership will not be deemed to have been formed till
such a certificate shall be acknowledged by all the partners before
a justice, and recorded in the town clerk’s office in the town in
which the principal place of business of the partnership is
situated, in & book to be kept for that purpose, open to public
inspection, and if the partnership have places of business in dif-
ferent towns, said certificate must be recorded in each of such
towns; and if any false statement shall be made in any such
certificate, all the persons interested in the partnership will be
liable as general partners.

The partners must for six successive weeks immediately after
such certificate is recorded, publish a copy thereof in a newspaper
printed in the county where their principal place of business is

(2) R. 8. 75.



NEW HAMPSHIRE. 35

Limited Partnerships and Liability of Corporate Institutions. °

situated, and if no such paper be there printed, then in a news-
paper printed in an adjoining county in this state. If such publi-
cation be not so made, the partnership will be deemed general.

On every renewal or continuation of a limited partnership
beyond the time originally agreed upon, a certificate thereof must
be made, acknowledged, recorded, and published, as before pro-
vided in case of the formation of such partnerships, and every
partnership not renewed in conformity with these provisions will
be deemed a general partnership.

Business to be done by and in the name of the general part-
ners.—The business of the partnership must be conducted under
a firm in which the names of the general partners only shall be
inserted, without the addition of the word company or any other
general term ; and the general partners only must transact the
business: and if the name of any special partner be used in such
firm, with his consent or privity, or if he personally make any
contract respecting the partnership concerns with any persons
except the general partners, he will be deemed and treated as a
general partner.

Liability of stockholders and officers of corporations.—All cor-
porations having for their object a dividend of profits among their
stockholders, hereafter incorporated, or whose charters are subject
by law to alteration, amendment, or repeal, will be governed by
the following provisions, and the stockholders and officers will be
personally liable for the debts and civil liabilities of such corpora-
tions in the following cases only: (a)

1st. They will be jointly and severally liable for all debts and
contracts of such corporations, till all the capital fixed and limited
by such corporation has been paid in, and a certificate thereof has
been made and recorded by the clerk of the town where such cor-
poration has its place of business or is situated. And no note or
obligation given by any stockholder, whether secured by pledge or
otherwise, will be considered as payment of any part of the capi-
tal stock.

2d. If, on the reduction of the capital stock of any corporation,
any part thereof is withdrawn and refunded to the stockholders
before the payment of all debts of the corporation contracted pre-

(a) Ldaws of 1846, 321.
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viously to recording the copy of a vote for that purpose in the
office of the clerk of the town in which said corporation is located,
or has its place of business, such of the stockholders as vote for or
receive their share of the capital stock so withdrawn or refunded,
will be jointly and severally liable for the payment of said last men-
tioned debts.

3d. Every such company will give notice annually, in May, to
the governor, of the amount of all the assessments voted by the
company and actually paid in, the amount of all debts due to and
from such corporation, and the value of all the property and assets
of said corporation, so far as the same can be ascertained, as ex-
isting on the first day of said May, which notice must be signed by
the president and a majority of the directors. If any corporation
fail to do so, all the stockholders thereof will be jointly and sever-
ally liable for all the debts of the corporation then existing, and for
all that shall be contracted before such notice is given.

4th. If the directors of any such corporation declare and pay
any dividend when the corporation is insolvent, or any dividend
the payment of which would render it insolvent, they will be joint-
ly and severally liable for all the debts of the corporation then ex-
isting, and for all that shall be thereafter contracted, so long as
they respectively continue in office ; provided that the amount for
which they are so liable will not exceed the amount of said divi-
dend, and that if any director be absent when such dividend is
made, or object thereto, and file his objection in writing, with the
clerk of the corporation, who will record the same, he will be ex-
empted from said liability.

5th. No loan of money may be made by any such corporation,
other than banks, to stockholders therein : and if any such loan
shall be made to a stockholder, the officers who make it or assent
thereto will be jointly and severally liable, to the extent of such loan
and interest, for all the debts of the corporation contracted before
the payment of the sum so loaned.

6th. The whole amount of the debts of any corporation afore-
said other than banks must not exceed the amount of one-half the
stock actually paid in, and of its other property and assets: and
the whole amount of bills in circulation of any banking corpora-
tion must not at any one time exceed the capital stock actually
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paid in: and in case of any excess, the directors under whose ad-
ministration it happens will be jointly and severally liable to the
extent of such excess, for all the debts of the corporation then ex-
isting and for all those contracted while they respectively continue
in office, and until the debts and circulation of said corporations
respectively are reduced to the amount herein prescribed. Pro-
vided that any director who is absent at the time of contracting a
debt contrary to these provisions, or who objects thereto, may ex-
empt himself from said liability by forthwith giving notice of the
fact to the stockholders, at a meeting called for that purpose.

7th. If any certificate, return or notice, made or givenin pur-
suance of this act, be false in any material representation, all the
officers who have signed the same, knowing it to be false, will be
jointly and severally liable for all the debts of the corporation con-
tracted while they were in office or stockholders therein.

The stockholders of every banking corporation hereafter incor-
porated, or whose charter is by law subject to amendment, altera-
tion or repeal, will be severally liable in their individual capacity
for the debts of the corporation in a sum equal to the amount of
their stock in said corporation, and not otherwise : and no bank
may have any other or greater richts, immunities or privileges in
relation to the amount of bills or notes they may issue or have in
circulation, or to any matter or thing, than are enjoyed by other
corporations of like nature.

Modes of proceeding against corporations, officers, §c.—Pro-
per actions of debt and assumpsit for the collection of such debts
or liabilities may be prosecuted against one or more of said stock-
holders, which actions will not be abated because the other stock-
holders are not joined as defendants in such suits.

No such suit may be commenced till legal demand for pay-
ment has been made upon the company ; and if, on such demand,
the officers or stockholders discharge the debt, or expose unincum-
bered personal property of the company, liable to attachment, suffi-
cient to satisfy the debt and costs, so that the same may be attached
in a suit against the company, no suit will be sustained against
the stockholders : but if the debt is not thus satisfied, or property
exposed as aforesaid, it will be the duty of the officers to call a
meeting of the stockholders of the company, and of the company,
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when convened, to provide means, within sixty days from the time
when the demand is made, for the payment of the debt: and if it
is not discharged within said sixty days, a suit may be brought
against the stockholders as above provided.

6. Laws of Insolvency.

New Hampshire has no Insolvent Laws.

For provisions ug to insolvent estates of persons deceased, see
title 9th.

No assignment for the benefit of creditors is held valid in this
state, unless it provides for an equal distribution of all the estate,
rights, and credits of the debtor among all his creditors, in equal
proportions to their respective claims ; nor unless the person
making the same shall have made oath that he has placed and
assigned, and that the true intention of his assignment is to place
in the hands of his assignee all his property of every description,
except such as is exempted from attachment and execution, to be
divided among all his creditors in proportion to their respective
claims. (a)

7. Effect of Marriage on the Title to the VVife's Property.

Contracts before marriage—Parties before marriage may
contract that after such marriage the wife may continue to hold
any real or personal estate, or rights of action, of which she is
seized or possessed at the time of the marriage, to her sole and
separate use, free from any interference of her husband; and she
may hold and enjoy the same accordingly. (b)

Conveyances and bequests to married women.—Any devise,
conveyunce, or bequest of property, may be made to a married
woman, to be held without the intervention of a trustee, to her
sole and separate use, free from any interference of her husband,
and she may hold such estate accordingly; and may in like
manner hold any property which she may receive under any
deed of trust made before or after the marriage. Such contract
or conveyance, if it relate to real estate, must be recorded in the

(a) R. 8. 134, (b) Laws of 1846, 327.
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registry of deeds for the county where such real estate lies.
Nothing herein contained empowers any husband to convey pro-
perty to his wife in any other manner, or with any other effect,
than if this act had not been passed.

Married women dying intestate~—~If any married woman,
holding property to her separate use under this act, die intestate,
all hef interest in the personal property so held will vest in her
husband, unless otherwise provided in the contract or convey-
ance, and he will have his curtesy in all lands and tenements
held by his wife, as if this act had not been passed.

When marriage may not be contested after the death of one of
the parties—Any persons cohabiting and acknowledging each
other as husband and wife, and generally reputed to be such for
three years, and until the deceuse of vne of thens, will be deemed,
after such decease, to have been legally married.

8. Limitation of Personal Actions and Saving Clauses.

Actions for words and personal injurics.—Actions for words,
and for assault, battery, wounding, or imprisonment, must be
brought within two years after the cause of action accrues. (a)

Other personal actions.—All other personal actions must be
brought within six years afier the cause of uction accrues.

Debts on judgment and conlracts under seal.—Actions of debt
founded on any recognizance, or upon any contract under seal,
must be brought within twenty years after the cause of -action
accrues.

Notes secured by mortgage.—Actions upon notes secured by
mortgage may be brought so long as the plaintiff is entitled to
commence any action upon the mortgage.

Writs of error.—Writs of error must be commenced within
three years after judgment rendered.

Minors,. §c., have two years after disability ceases.—Any in-
fant, married woman, or insane person, may commence either of
the personal actions aforesaid, within two years after such dis-
ability is removed.

Time of absence from state not computed~1If the defendant,

(@) R.S. 360.
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situated, and if no such paper be there printed, then in a news-
paper printed in an adjoining county in this state. If such publi-
] g cation be not so made, the partnership will be deemed general.

Wl

4 On every renewal or continuation of a }.imited partnership
i, beyond the time originally agreed upon, a ce'rtlﬁcate thereof must
i bf" mat.ie, acknowledged, rec'orded, and publlshed,'as before pro-
ki o vided in case of the forn.)atlon of sx.lch Partnershlps, z%n‘d every
’bet;ﬂe;i partnership not renewed in COrllformlty with these provisions will
)onsihle,xz be deem.ed a general partnershlp.
¢ s Business to .be done by and in tlu.z name of the general part-
- ners.—‘The t.)usmess of the partnership must be conducted under
i a firm in w.hlch the names of tl{e general partners only shall be
, inserted, without the addition of the word company or any other
bereafy general term ; and the general partners only must transact the
‘ business: and if the name of any special partner be used in such
hepuqe: firm, with his consent or privity, or if he personally make any
“e,’mjl' contract respecting the partnership concerns with any persons
erfhlf’” except the general partners, he will be deemed and treated as a
ideer general partner.
who & Liability of stockholders and officers of corporations.—All cor-
it o porations having for their object a dividend of profits among their
the b stockholders, hereafter incorporated, or whose charters are subject
fip i by law to alteration, amendment, or repeal, will be governed by
the following provisions, and the stockholders and officers will be
e personally liable for the debts and civil liabilities of such corpora-
rs b tions in the followine cases only: (a)
{00 & 1st. They will be jointly and severally liable for all debts and
e § contracts of such corporations, till all the capital fixed and limited
o o by such corporation has been paid in, and a certificate thereof has
sndl been made and recorded by the clerk of the town where such cor-
if b poration has its place of business or is situated. And no note or
gy obligation given by any stockholder, whether secured by pledge or
il otherwise, will be considered as payment of any part of the capi-
tal stock.
elyﬁﬂ” 2d. If, on the‘ 1:edu(?tion of the capital stock of any corporation,
o any part thereof is withdrawn and refunded to the stockholders
s before the payment of all debts of the corporation contracted pre-

(a) Ldaws of 1846, 321.
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Effect of Death on the Rights of Creditors.

when the cause of action accrued, or afterwards, was absent
from, and residing out of, the state, the time of such absence will
be excluded in the computation of the several times before limited
for the commencement of personal actions.

New action in one year after judgment, if said judgment is
not @ bar.—If judgment be rendered against the plaintiff in any
action commenced within the times before limited, or upon any
writ of error brought thereon, he may commence a new action
thereon within one year thereafter, in case his right of action is
not barred by such judgment.

9. Effect of death on the rights of Creditors.

Administration to whom granted —Administrations will be
granted—

1st. To the executor named in the will.

2d. To the widow, or any of the next of kin, or such suitable
person as they may nominate.

3d. To one of the devisees or creditors.

4th. To such other person as the judge may think proper.

Administrator’s bond and conditions.—No person may inter-
meddle with the estate of any person deceased before ¢iving bond
to the judge in such sum as he shall approve, with sufficient sure-
ties, to return to said judge a true and perfect inventory of the
estate of the deceased, on oath, within three months of the date
of the bond ; to administer said estate according to law ; to render
to said judge an account of administration, upon oath, within one
year ; to pay and deliver all the rest of the estate which shall be
found remaining upon the account of the executor or administra.
tor to such person or persons as said judge, by his decree accord-
ing to law, shall limit and appoint; and to deliver the letters of
administration into the court of probate in case any will of the
deceased should be approved and allowed. (a)

Provisions in reference to insolvent estates, the appointment of
a commissioner, the proof of claims before him, &-c.—Substan-
tially the same as in Massachusetts.

The widow's allowance.—The widow of a person deceased

(e) R. 8. 158.
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testate, leaving no lineal descendant, will be entitled in addition to
her dower, to one third part of all the estate remaining after the
payment of debts and expenses of administration, no provision
being made for her by will, or she waiving such provision.

If the deceased is intestate and leaves no such lineal descend-
ant, the widow will be entitled to one half of all the estate
remaining after the payment of debts and expenses of administra-
tion, in addition to her dower.

If the widow in either of the cases aforesaid so elect, she will
be entitled, including her dower, to an amount of the estate
remaining after payment of debts and expenses of administration,
not exceeding that which her husband received from her or in her
right during coverture.

The provisions of the three preceding sections will not be in
force if a settlement is made on the wife before marriage.

The widow of a person dying intestate, leaving lineal de-
scendants, will be entitled in addition to her dower, to one third
part of the personal estate, after the payment of the debts and
expenses of administration.

Distribution of personal estatv—~The personal estate not
bequeathed, remaining in the hands of the administrator on set-
tlement of his account, will be distributed—

Ist. To the widow, the share by law prescribed.

2d. The residue in equal shares to the same persons to whom
the real estate, if there were any, would by law descend.

3d. To the state, if there be no heir or devisee.

Remedies for and against executors. §c.—Any person com-
plained of by any administrator, heir, legatee, or creditor of a
person deceased, on suspicion of having concealed, embezzled or
conveyed away any of the personal estate of the deceased, may be
cited before the judge and examined under oath for the discovery
of the same. And in case any person so cited to appear, or
appearing refuse to answer, he may be committed. (a)

No action will be sustained against any administrator, if com-
menced within one year after the original grant of administration,
nor unless the demand has been exhibited to the administrator
within two years after the original grant of administration and
payment demanded. (b)

() R. S.160. (b Ib. 161,
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No action can be prosecuted against an administrator where
the estate is decreed to be administered as an insolvent estate.

Any person interested in the estate of a person deceased may
commence an action as administrator, which will not be abated
nor the attachment lost by reason of his not being administrator
nor by his decease, if the administrator then or afterwards
appointed shall, at the first or second term of the court, endorse
the writ and prosecute the same as plaintiff.

Writs of attachment and execution against administrators, on
a cause of action against the person deceased, will run only
against the cstate of the deceased ; the administrator cannot be
arrested, nor his estate attached or levied on in such an action.

If any person unlawfully intermeddle with, embezzle, alienate,
waste or destroy any of the personal estate of a deceased person,
he will be liable to the actions of creditors and others aggrieved,
as executor in his own wrong, in double the value of the estate
so intermeddled with, embezzled, alienated, wasted or destroy-
ed. (a)

Any person interested in any bond given to a judge of probate
may apply to the judge for an order for the suit thereof, setting
forth his claim intended to be recovered in such suit, and the
judge after due notice and hearing may make such order, upon
the applicant giving bond, with sufficient sureties, to pay the
costs which may be adjudged against him. (b)

10. Mode of Collecting Debts.
1. BY FOREIGN ATTACHMENT.

In what actions this process lies.—The same as in Massa-
chusetts.

What attachment authorized by the writ—The same as in
Massachusetts.

Trustee, when defaulted —If the trustee do not appear, when
trustee process, duly served on him, is returnable, or if continued,
at the term to which it is continued, he will be defaulted, and
execution will issue against him, his proper goods and estate, for

(a) R. 8. 158. (3 R.S.169.
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such amount as the plaintiff shall recover against the principal
defendant in such process, not exceeding the amount alleged in
such process. (a)

Liability of trustee, how tried.—Interrogatories as to his lia-
bility may be put to any person summoned as a trustee, which
interrogatories, and the answers thereto, must be in writing, sub-
scribed and sworn to in open court or before a justice of the
peace, if the parties agree: or the question of his liability may
be tried by a jury, as the plaintifi may elect.

Trustee, when liable.—Any person summoned as a trustee,
having money, goods, chattels, rights, or credits of the principal
defendant at the time when the writ is served on him, or at any
time after service and before disclosure (such property being sub-
ject to no lien), will be adjudged a trustee therefor, and execu-
tion will issue again-t him for the same, or as much thercof as
will satisfy said execution.

Not liable for earnings of wife of debtor, 4&-c—No person will
be held liable as a trustee on account of the personal services or
earnings of the wife of the debtor at any time, or on account of
labor performed by the debtor or any of his family after service
of the process, or within fifteen days prior to such service.

Liability for debt not yet due.—\When the trustee is indebted
to the principal defendant, and the time of payment has not ex
pired, the court will suspend issuing execution against such trus
tee, as justice may require.

Liability on contracts for the delivery of specific articles—If
the trustee is under contract for the delivery of any specific
article or articles to the principal defendant, or payment in any
such articles, execution will issue against the trustee for such
articles, or enough thereof to satisfy such execution, which must
be paid and delivered to the creditor according to such contract.
The creditor will be the agent of the principal defendant for the
purpose of receiving such articles, and will levy his execution
thereon. If not capable of division, the whole may be sold.
The unsold property, and the overplus of the proceeds of the
property sold are to be retained by the officer and delivered to
the debtor when he may demand them.

(a) R. S. 208.
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Liability for neglect to deliver.—If any person refuse to ex-
pose property on account of which he has been adjudged a trus-
tee, so that execution may be levied thereon, execution will, after
due notice, issue against him, his own goods and estate, for such
sum as the court may think proper.

Liability for note, order, &c.; for property under lien, and
for refusal to deliver such property.—If any trustee disclose the
fact that he had, when the process was served on him, or after-
wards, any promissory note, order, receipt, bill of exchange, bond,
or other promise for the payment of money or the delivery of
property belonging to the principal defendant, the court will
appoint a receiver to collect and apply the proceeds to the pay-
ment of the debt and costs recovered by the plaintiff against the
principal defendant, the surplus, if any, to go to the debtor.

And if it appear as aforesaid that the trustee had at the time
of the service of such process, or afterwards, any personal
property of said defendant, subject to a lien, pledge, or mortgage,
which property, at the time of the disclosure, has not been sold
by the trustee, the court will appoint a receiver to sell the same,
if a greater amount than the sum due can be obtained therefor,
and after paying the amount of such pledge, lien, or mortgage, to
apply the balance as aforesaid.

And if any person so summoned as trustee in either of the
two last mentioned cases, refuse to deliver up any such note or
other property, on order of the court, execution will issue against
him as trustee for the amount thereof.

Liability on negotiable note.—If any person summoned as
trustee is indebted at the time of service of such process, or
afterwards, to the principal defendant, by a negotiable promissory
note made or payable in this state, or the parties to which at the
time of making resided in this state, the court may require such
fiebtor to appear and answer on oath all Interrogatories respect-
ing th'e possession, transfer, or other disposition of such note, and
will give due notice to any person claiming an interest in such
note, so that he may appear and show how and when the transfer
was made, and the question of the validity of such transfer will
be decided by the jury, if he or the plaintiff request it. If it do
not appear that the note was transferred in good faith and for an
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adequate consideration, before the service of the trustee process,
the promissor will be charged as the trustee of such debtor.

Proceedings if property is claimed by another.—If any person
claim property in the hands of a supposed trustee, by assignment
from the debtor or otherwise, the court will permit him to appear
and maintain his right. And the testimony of the debtor, as of
any other competent witness, may be taken thereon as the court
shall direct.

Trial by jury.—On disclosure made by any person summoned
as a trustee, the creditor may move the court that the jury try
the point whether such person is trustee or not, and on payment
of trustee’s costs up to the time of filing such motion, unless the
court restrict the same, an order will be made and an issue framed
for the trial of such question. On such trial, said disclosure, the
evidence of the debtor, and any other competent evidence may
be offered, and judgment will be rendered on the verdict, as in
other cases, against the trustees.

Judgment against trustee—When any person is adjudged a
trustee of any debtor as aforesaid, except where it is otherwise
provided, judgment will be rendered and execution issue against
such trustee, his own goods and estate, therefor, or for so much
thereof as will satisfy the judgment against the principal defend-
ant, in the same manner as if such suit were brought against
him personally.

[1. BY SUIT AT COMMON LAW,

Cases where bail may be required—No female may be arrested
or imprisoned on any writ in any action founded on contract. (a)

No person entitled to vote at any town meeting, on the day
of such meeting, will be liable to arrest on any civil process: nor
any officer or soldier, while going to, returning from, or attending
at any military exercise, parade, court martial, or court of inquiry,
which it may be his duty to attend : nor any executor or admi-
nistrator for a cause of action against any person deceased : nor
any sheriff while he remains in office : nor any person on mesne
process in any real action or action of ejectment.

() R. S. 185.
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No person may be arrested or imprisoned on any writ in any
action founded on a contract, unless the debt or damage for which
such action is brought, exclusive of costs, exceed the sum of thir-
teen dollars and thirty-three cents.

No person may be arrested on any writ or execution founded
on a contract made after March 1, 1841, unless the plaintiff or
some person in his behalf make an affidavit before a justice, on
the back of the writ, that in his belief the defendant is justly in-
debted to said plaintiff in a sum exceeding thirteen dollars and
thirty-three cents, and that he conceals his property so that no
attachment or levy can be made, or that there is good reason to
believe he is about to leave the state to avoid the payment of his
debts. Any person so arrested may require the officer to carry
him before two justices, one of them to be of the quorum, and if
the facts above stated appear true to them, said defendant will be
committed to jail, unless he procure sufficient bail : if they do not
appear true, he will be discharged from arrest.

Time within which judgment may be obtained where there 1s
no controversy.—In an action where there is no appearance for
the defendant, judgment may be obtained at the close of the term
when said action is entered.

Every species of property may be sold on execution; the
debtor being to redeein real estate within a year.

Executions, when to issue, and when returnable.—No execu-
tion may issue till twenty-four hours after judgment rendered.

Executions from the Superior Court are returnable at the
next regular term of the court, if within six months, otherwise
within six months from the date thereof: executions from the
Court of Common Pleas, at the next term thereof ; and executions
issued by justices within sixty days from their date.

E.ecutions against property of persons imprisoned—When
a debtor is committed to prison on execution, the creditor on re-
turn of the same may have a further execution against the pro-
perty of the debtor, although his person be not discharged, and
upon the satisfaction of such execution the debtor will be dis-
charged. (a)

Provisions in reference to liability of sheriffs and attorneys

(e) R.S.193.
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for refusing to pay over moneys collected, and as to Executions
against Sheriffs—Substantially the same as in Massachusetts.

11. Courts.

The judicial power is distributed between the Superior Court
of Judicature, the Circuit Court, and the Court of Common Pleas,
The former holds an annual, the latter a semi-annual term in
each county of the state. The latter court is that in which
all actions are brought for the recovery of debts and the enforce-
ment of contracts, and all jury trials are held. There are also in
each county, courts of probate.
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1. Assurances and Evidences of Debt.

Proceedings 1n actions of account.—If the defendant, in any
action of account, plead any thing, which being true, he ought
not to account, it will be tried by a jury, and if the verdict be
against him, or if said defendant do not appear, or appearing,
confess that he ought to account with the plaintiff, the court will
render judgment that he do account, and will appoint auditors to
examine and adjust the accounts between the parties. Said audi-
tors may call for the books of the parties, and may examine under
oath the parties to the suit and other witnesses, and on their re-
port thereon to the court, judgment will be rendered on such
report, if no just cause appear to the contrary, for such sum as is
found to be in arrear from either party, with costs, including those
of the auditors, to be paid by the successful party; such judgment
to be final. (a)

Grace on bills and notes, and actions thereon.—Bills of ex-
change, drafts, and promissory notes, executed in any other state

(s) R. 8. 36.
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and payable in this state, and all such bills, drafts, and notes ex-
ecuted in this state and payable in any other state, will be enti-
tled to three days grace : this provision not extending to contracts
payable on demand or in any way but in money.

The indorsee of any bill or promissory note for the payment
of money to any person, or order, or bearer, may maintain an
action in his own name for the recovery of the money.

The holder of any bill or note, payable in money to the bearer,
or to any person or bearer, may maintain an action thereon in
his own name without indorsement. (a)

Seal of court, or public office or officer—In cases where the
seal of any court or public office or officer is required to be affix-
ed to any paper issuing from such court or office, the word seal
includes an impression of such official seal made on paper alone,
as well as one made by means of a wafer or of wux affixed
thereto. (b)

2. Damages upon Protested Bills of Exchange.

There is no provision upon the subject of this title.

The Law of Usury.

What is lawful interest—The lawful rate of interest is six
dollars on a hundred dollars for a year, and the same rate for a
greater or less sum, and for a longer or shorter time.

Persons paying usurious interest may recover what—Any
person paying more than lawful interest may recover back the
amount so paid above the legal interest, with interest thereon
from the time of payment, in an action of assumpsit, declaring
for money had and received, or goods sold and delivered, as the
case may be.

Certain contracts excepted.—The foregoing provisions do not
extend to the letting of cattle and other usages of like nature
among farmers, or maritime contracts, bottomry, or course of ex-
change, as has been customary.

(@ R.S.73. ® D. 4.



50 LAW OF DEBTOR AND CREDITOR.
Frauds.

4. Frauds.

Statute of frauds—No action, in law or equity, may be
brought,—

1st. To charge an executor or administrator on any special
promise to answer damages out of his own estate :

2d. To charge any person on any special promise to answer
for the debt, default, or misdoings of another :

8d. To charge any person on any agreement made on consi-
deration of marriage :

4th. Upon any contract for the sale of lands, tenemeunts, or
hereditaments, or of any interest in or concerning them:

5th. Upon any agreement that is not to be performed within
one year from the making thereof:

Unless the promise, contract, or agreement upon which such
action may be brought, or some memorandum or note thereof,
shall be in writing and signed by the party to be charged there-
with, or by some person lawfully authorized by him; and if the
contract or agreement relate to the sale of real estate, or any in-
terest therein, such authority must be conferred in writing. (a)

No contract for the sale of goods, wares, or merchandise, for
the price of forty dollars or more, will be valid, unless the pur-
chaser accept and receive part of the goods so sold, or give some-
thing in earnest, to bind the bargain or in part payment, or unless
some note or memorandum of the bargain be made in writing
and signed by the party to be charged the1 eby, or by some per-
son law fully authorized.

No action may be brought to charge any person upon any
representation or assurance made concerning the character, con-
duct, credit, ability, trade, or dealings of any other person, unless
such representation or assurance be made in writing, and signed
by the party to be charged thereby, or by some person Iawfully
authorized.

Provision as to mortgages of machinery—No mortgage of
any machinery used in any factory, shop, or mill, hereafter made,
will be valid against any other person than the parties thereto,

(a) R. S. 61.
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unless possession of such machinery be delivered to and retained
by the mortgagee.

Fraudulent conveyances and contracts.—All fraudulent and
deceitful conveyances of houses, lands, tenements, or heredita-
ments, or of goods and chattels, all bonds, titles, notes, contracts,
and agreements, all suits, judgments, and executions, made or had,
to avoid any right, debt, or duty of any other person, shall, as
against the party or parties only, whose right, debt, or duty is at-
tempted to be avoided, their heirs, executors, administrators, or
assigns, be void: and any party to such proceedings, who shall
justify the same to have been made, had, or executed bona fide
and upon good consideration, or who shall alien or assign any
such houses, lands, &c., so conveyed to him or them as aforesaid,
shall forfeit their value, and the value of such goods and chattels,
also so much money as is mentioned in such covinous bond, bill,
note, contract, agreement, judgment, and execution ; such forfeit-
ures to be equally divided between the party aggrieved and the
county in which such offence is committed, to be recovered by
an action on the case, founded on this statute. (a)

5. Limited Partnerships, and Liability of Corporate Institutions.

The laws in reference to limited partnerships in Vermont cor-
respond with those in Massachusetts, with the following exceptions.

If there is no newspaper printed in the county where the prin-
cipal place of business of the partnership is situated, the certificate
of partnership must be published in a newspaper printed in an ad-
joining county in this state.

The same rule holds in reference to the place of publication of
the dissent of creditors from an assignment made by a partnership.

No dissolution of a limited partnership can take place, except
by operation of law, before the time specified in the certificate
above mentioned, unless a notice of such dissolution be recorded
and published in like manner as the original certificate. The other
provisions found in the Massachusetts statute in reference to no-
tice of dissolution, are not in force in this state : nor is equity juris-
diction of questions arising under this chapter given to the Supreme

Court. (b)
(@) R. S.95. ® R.S. 75.
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Capital stock subject to attachment, §c.—The capital stock of
any private corporation, whether owned by such corporation or
individuals, will be liable to and held by attachments, and may be
taken and sold on executions against such corporation. (a)

Provision in case of two attachments of corporate property, the
first by a director and the second by another creditor—When the
property of any private corporation is attached on a writ in favor
of a person who is a director of such corporation, and the same
property is afterwards attached by another creditor of the corpo-
ration, who Is not a director, and before the time when, by law,
the first attachment should be returned, the attachment so made by
such director will be postponed, and such subsequent attachment
will hold the property against the attachment of such director.

After sundry provisions in reference to a general bank fund,
to insolvent banks, the duties of bank commissioners, the amount
of capital to be paid in, &c., the following provisions are made :

Bank charter forfeited, by what—If any moneyed corpora-
tion, having banking powers, created or rechartered after October
Ist, 1831, issue, or have outstanding or in circulation at any time
an amount of notes or bills loaned or put in circulation as money,
exceeding three times its capital stock then paid in and actually
possessed, or neglect to make the required annual payments to the
state treasurer for three months after they ought to be made, or
lose one half of the capital stock paid in, or suspend the payment
of its bills in specie for sixty days, or refuse to allow the officers of
such corporation to be examined on oath by the bank commiss on-
er in relation to the condition and affairs of such corporation, said
corporation may be proceeded against by said commissioner and
enjoined by the Court of Chancery as an insolvent corporation. (b)

Bank mot subject to certain provisions if private property is
holden.—If any banking company, hereafter incorporated, char-
tered or rechartered, by its act of incorporation make the private
property of the stockholders holden to redeem the bills issued by
such corporation, it will not be required to comply with the con.
ditions of this chapter. ‘

Punishment for fraudulently issuing bills, §c.—Any director
or other officer of a bank, or any person interested in or having

(e) R. 8. 79. ®) R. 8. 80.
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charge or control of the same, who shall corruptly put or cause to
be put in circulation any amount of the bills of such bank beyond
the amount prescribed by its charter, will be confined to hard la-
bor in the state prison for a term not exceeding ten years.

Loans not to be made on pledge of stock.—No person may take
or borrow from any bank, hereafter chartered or rechartered, any
money by reason of the pledge of any stock in such bank.

How far stockholders may be indebted to-a bank.—The stock-
holders and officers of any bank may not at any one time be di-
rectly or indirectly indebted to such bank to a greater amount
than fifteen per cent. of the capital stock of such bank, actually
paid in; and no individual stockholder or officer of such bank may
at any one time be indebted to the same, directly or indirectly, to
a greater amount than two thousand dollars: nor may any stock-
holder or officer, directly or indirectly, receive any toan or discount
at such bank unless he procure two good and sufficient sureties
for the same, neither of whom are stockholders or officers of such
bank.

Penalty for disobeying provisions of the last two sections.—If
any bank, directly or indirectly, make any loan or discount, con-
trary to the provisions of the last two sections, such corporation
may be proceeded against and enjoined by the Court of Chancery
as an insolvent corporation.

Bank not to loan till all its capital stock is paid in.---INo bank,
hereafter chartered or rechartered, may make anyloans or discounts
till all the capital stock is actually paid in, in gold and silver coin.

Capital stock not to be divided till charter expires.---If any
bank, hereafter chartered or rechartered, shall directly or indirectly
distribute or divide any portion of its capital stock among the
stockholders of such corporation, before the expiration of its char-
ter, such bank may be proceeded against and enjoined as an insol-
vent corporation.

6. Insolvent Laws.

There is no peculiar provision on the subject of this title.

7. Effect of Marriage upon Rights of Property.

The same ol servation is to be made as to this title.
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8. Limitation of Personal Actions.

Certain specified laws, the same as in Massachusetts.—For
laws of Vermont, as to actions to be brought within six years; cer-
tain actions against sheriffs ; suits by aliens; limitation of actions
for slander and libel ; remedies in case of reversal, arrest of judg-
ment, &c.; limitation of demands filed in set-off; limitation of
suits by or in behalf of the state; new promise to be in writing;
promise by one of several debtors, and proceedings in an action
against such debtors; the effect of part payment (omitting the
provision as to memorandum of payment purporting to be made
by the party receiving such payment) ; see laws of Massachu-
setts on the same subject. (a)

Actions for assault and battery.—Actions for assault and bat-
tery, and false imprisonment, must be commenced within three
years after the cause of action accrues.

Actions on attested notes—Actions on attested notes must be
brought within fourteen years next after the cause of action
accrues thereon.

Actions of debt, or scire facias on judgment.—Actions of
debt, or scire facias on judgment, must be brought within eight
years next after the rendition of such judgment ; and all actions
of debt on specialties within eight years after the cause of action
accrues.

Actions of covenant.—Actions of covenant, other than the
covenants of warranty and seisin, contained in deeds of convey-
ance of land, must be broucht within eight years next after the
causc of action accrues.  All actions of covenant brought on any
covenant of warranty, contained in any deed of conveyance of
land, must be brought within eight years next after the final deci-
sion against the title of the covenantor in such deed; and all
actions of covenant brought on any covenant of seisin, contained
in such deed, must be brought within fifteen years next after the
cause of action accrues.

Case of defendants out of the state—If at the time when any
cause of action of a personal nature, mentioned in this chapter,

(@) R. 8.58.
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accrues against any person, he is out of the state, the action may
be commenced within the time herein limited therefor, after
such person comes into the state; and if, after such cause of
action has accrued, and before the statute has run, the person
against whom it has accrued, is absent from, and resides out of
the state, having no known property within the state which could
be attached, the time of his absence will not be taken as any
part of the time limited for the commencement of the action.

Case of action stayed by injunction—Whenever the com-
mencement of any suit is stayed by an injunction of any court
of equity, the time during which such injunction is in force, will
not be deemed any portion of the time limited for the commence-
ment of such suit.

Ezxception for certain disabilities—If any person, entitled to
bring any action in this chapter specified, at the time when the
cause of action accrues, be a minor, or married woman, insane,
or imprisoned, such person may bring said action within the
times herein respectively limited, after the disability is removed.

Lceptions as to certain suits against moneyed corpora-
tions.—None of the provisions of this chapter apply to suits
brought to enforce payment on bills, notes, or other evidences ot
debt, issued by moneyed corporations.

Provisions as to written promise, §c., when to take effect.—
None of the provisions of this chapter respecting the acknow-
ledgment of a debt, or a new promise to pay it, will apply to any
such acknowledgment or promise made betore January 1st, 1842 :
but every such last mentioned acknowledgment or promise, al-
though not made in writing, will have the same effect as if no
provisions relating thereto had been herein contained.

9. Effect of Death on the Rights of Creditors.

Appointment and removal of executors and administrators,
with the will annered —See laws of Massachusetts.
Personal estate, how distributed —The personal estate of in-
testates will be applied as follows : (a)
1st. The widow, if any, will be allowed her apparel and orna-

(a) R.S.47.
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ments, the wearing apparel of the deceased, and such other of the
personal estate as the probate court may assign her : which will
not be less than one-third after the payment of the debts and
charges.

2d. The widow and children constituting the family of the
deceased will have such allowance as the probate court deem
necessary for their maintenance during the settlement of the
estate ; which in case of an insolvent estate will not be longer
than eight months after granting administration, nor at any time
after the dower and personal cstate are assigned to the widow.

3d. When any person dies, leaving children under seven years
of age, having no mother, or when the mother dies before the
children reach the age of seven years, an allowance will be made
for the necessary maintenance of such children till they are seven
years old, out of such part of the personal estate and the income
of such part of the real estate as would have been assigned to
their mother had she been living.

4th. If on the return of the inventory of any intestate estate,
it appear that the value of such estate does not exceed one hun-
dred and fifty dollars, the probate court may assign for the use
and support of the widow and children of the intestate, or for the
support of the children under seven years of age, if there be no
widow, the whole of said estate, after the payment of funeral
charges and expenses of administration.

5th. If the personal estate amount to more than one hundred
and fifty dollars, and more than the allowance before mentioned,
it will be applied to the payment of the debts of the deceased,
his funeral charges, and expenses of settling the estate.

6th. The residue, if any, of the personal estate, will go to the
same persons and for the same purposes, as prescribed for the dis-
position of real estate.

What court will grant adminisiration—See laws of Massa-
chusetts, substituting the word “district” for county.”

To whom administration will be granted.—Administration will
be granted :

1st. To the widow or next of kin, or both, or such persons as
they request to have appointed.

2d. To one or more of the principal creditors.
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8d. To such persons as the probate court may judge proper.

Ezamination of persons suspected of concealing, embezzling,
&c., effects of the deceased —See laws of Massachusetts.

Proceedings when personal estate is insufficient to pay debts.—
See laws of Massachusetts.

Appointment of commissioners, their duties, §c.—Where let-
ters testamentary or of administration are granted by any probate
court, such court will appoint two or more commissioners to
receive, examine, and adjust all claims and demands against the
deceased, except where it appear that there are no debts against
such deceased person, or that the value of such estate does not
exceed one hundred and fifty dollars, and is assigned, as before
provided, for the support of the widow and children. From the
decision and report of the commissioners, allowing or disallowing
any claim to the amount of twenty dollars, any executor, admi-
nistrator, or creditor may appeal to the next stated session of the
county court in the same county. (a)

Distribution of assets in case of solvent and insolvent estates.—
If, on the report of commissioners and ascertaining the amount
of claims against the estate, it appear that the executor or admi-
nistrator has enough to pay the debts, he must pay the same
within the time appointed by law : if he has not enough for that
purpose, after paying the expenses of administration, he will pay
the debts in the following order: 1st. The necessary funeral ex-
penses. 2d. The expenses of the last sickness. 8d. Taxes. d4th.
Debts due the state. 5th. Debts due the United States. 6th.
Debts due to other creditors. If there be not assets enough to
pay all the debts of any one class, each creditor will have a divi-
dend in proportion to his claim : and no creditor of any one class
will receive any payment till those of the preceding class are fully
paid.

L.recutor and administrator, how liable for neglect to render
account.—When an executor or administrator, after being duly
cited by the probate court, shall neglect to render his account, he
will be liable on his bond for all damages which may accrue ; and
his bond may be put in suit on the application of any person in-
terested in the estate.

(a) R. 8. 49.
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10. Mode of Collecting Debts.
[. BY FOREIGN ATTACHMENT.

In what actions this process lies.—All actions founded on any
contract, express or implied, entered into since January 1st, 1839,
and all actions founded on any contract where the principal
defendant has absconded from, or is resident out of this state, or
is concealed within this state, brought in the county court, or
before a justice when the matter in demand exceeds the sum of
forty dollurs, may be commenced by the trustee process. (a)

Form of the writ, and what attachment it authorizes, and who
are liable as trustees.—Sce laws of Massachusetts.

Trustee when and how to be discharged ; his examination on
oath, his default on non-appearance, and the mode of trial when
he appears.—Sec laws of Massachusetts. For exception in re-
ference to trustee’s disclosure, see « Trustee’s disclosure not
conclusive.”

Case in which adverse cluimant may become a party to the
suit : the proceedings in such case, and when principal defendant
may be a witness—See laws of Massachusetts.

Case of trustee having specific goods. WWhat demands not
attachable by this process—No person may be adjudged a
trustee,—

1st. By reason of any money or other thing due from him to
the principal defendant, unless it is, at the time of the service of
the writ on him, due absolutely and without depending on any
contingency.

2d. By reason of any debt due from him on a judgment, so long
as he is liable to an execution on the judgment.

Attachment of debt before it is payable, and case of fraudu-
lent conveyance to trustee—See laws of Massachusetts.

Trustee’s disclosure not conclusive~—The answers and state-
ments sworn to by any person summoned as a trustee will not be
considered as conclusive in deciding how far he is chargeable,
but either party may allege and prove any facts that may be ma-
teria. in deciding that question.

(2) R.S.29.
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Liability of trustee if he do not pay the sum on account of
which he is adjudged a trustee—If any person adjudged a trustee
refuse or neglect to pay such sum as the court determines to be
due from him to the principal defendant by the time specified in
the order of court, he will be liable for the same, with interest, to
the plaintiff in the action, to be recovered in an action on the
case.

If debt recovered by plaintiff or the amount in the trustee’s
hands do not exceed ten dollars, trustee to be discharged.—If the
amount of debt or dainages recovered by the plaintiff in any trus-
tee process, do not exceed ten dollars, or if the goods, effects, and
credits in the hands of the trustee do not exceed in value ten
dollag, the trustee will be discharged, and recover his costs against
the plaintiff.

IT. BY SUIT AT COMMON LAW.

Ordinary process in civil causes; and attachments, how
issued ; writs not to issue unless costs are secured.—The ordina-
ry mode of process in civil causes in the several courts of this
state is by writ of summons or attachment.  Said writs of attach-
ment may issue against the goods, chattels, or estate of the
defendant, and for want thereof against his body. (a)

No writ of summons or attachment, requiring any person to
appear and answer before any court in this state, will be issued
unless there be sufficient security viven to the defendant by way
of recognizance, by some person other than the plaintiff, to the
satisfaction of the authority signing such writ, that the plaintiff
shall prosecute his writ to effect, and shall answer all damages, if
judgment be rendered against him.

Real and personal property attached, how long held —Personal
property attached on mesne process will be held to respond to the
judgment rendered on such process thirty days from the time of
rendering such judgment; and unless the plaintiff, within said
thirty days, take such property in execution, it will be discharged
from such process ; and real estate, attached on such process, will
be held five calendar months after the rendition of final judgment,

(@) R.S.28.
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and no longer, unless such personal property or real estate be in-
cumbered by a prior attachment, in which case such personal
property will be held thirty days, and such real estate five calendar
months, after such incumbrance is removed.

Arrest on mesne process—When the body of any person is
arrested on mesne process, the officer will commit him to jail un-
less he expose personal property sufficient to secure such officer, or
procure some person to become surety to the satisfaction of such
officer, by indorsing his name as bail on the back of the writ.

When courts will issue executions, and when executions are
returnable—The Supreme and County Courts, respectively, may
issue execution in due form of law, in twenty-four hours after the -
rising of the court, on every final judgment rendered by such
court, which will be made returnable within sixty days from the
date thereof, or at the next term of such court (if not less than
sixty days), at the election of the party.

Imprisonment of debtors—No female may be arrested or im-
prisoned on any mesne process issuing in any action founded on
contract, nor on any execution issuing on a judgment recovered
in any such action.

No person, who is a resident citizen of this state, may be
arrested or imprisoned by virtue of any mesne process issuing in
an action founded on a contract, express or implied, entered into
after January 1, 1839, nor by virtue of any execution, issued on
a judgment recovered in an action founded on any such contract ;
provided, that if the plaintiff in an action on any contract made
after said date, file with the authority issuing the writ an affidavit
that he has good reason to believe and does believe that the de-
fendant is about to abscond from the state, and has secreted about
his person or elsewhere money or other property, such writ may
issue as an attachment against, and be served upon the body of
the defendant.

When the goods or chattels of the debtor cannot be found,
sufficient to satisfy the execution and legal fees thereon, the officer
may commit the debtor to jail.

Liability of sheriff neglecting or refusing to pay over money
on execution.—If any sheriff neglect or refuse, on demand made,
to pay to the creditor in any execution, his agent or attorney, all
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such sums of money as said sheriff shall have received on such
execution, he will forfeit and must pay to the person to whose use
he received such money, fifteen per cent. interest thereon while he
detains the same after said demand. (a)

Time within which judgment may be obtained where there is no
controversy.—On an action where there is no appearance for the
defendant, judgment may be obtained at the close of the term
when said action is entered.

11. Courts.

The judicial power 1s vested in a Supreme Court, and County
Courts, or Courts of Common Pleas. The former is held once,
the latter twice a year in each county of the state. The Chan-
cery Courts have two stated sessions annually in each county.

(a) R. 8. 11.
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1. Assurances and Evidences of Debt.

Mutual and open accounts, how affected by limitation of ac-
tions.—See title, «“ Limitation of Actions.”

Method of proving book accounts—The original memoranda
of charges made by a party, at or near the time of the transac-
tion to be proved, though not kept regularly in the manner of a
day-book, are competent evidence, with the suppletory oath of the
party, to prove the items charged, and the jury are to judge of
their credit. But every memorandum of a shop-keeper or labor-
er is not to be admitted as his book. The charges must afford a
fair presumption that they were the daily minutes of his business
transactions. (@)

If the clerk who made the entries is dead or insane, the book
is admissible on proving his handwriting. (b)

Where a tradesman’s day-book has marks which show that
the items have been transferred to a ledger, the ledger must be

(2) 2 Mass. R. 217. 13 Mase, R. 427. 4 Mass. R. 455.  (b) 3 Pick. R. 396.
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produced, that the other party may have advantage of any items
entered therein to his credit. (a)

Where entries were first made on a slate, and afterwards
transeribed upon a book, kept in the ledger form, such book was
admitted as evidence to prove the items charged. (b)

Set off of mutual demands.—Mutual debts and demands be-
tween plaintiff and defendant in any action, may be set off, sub-
ject to the following restrictions :

No demand may be set off, unless founded on a judgment, or
a contract, express or implied ; nor unless it is for the price of
real or personal estate sold, or for money paid, money had and
received, or for services, or unless it is a sum that is liquidated,
or one that may be ascertained by calculation ; nor unless it ex-
isted at the time of the commencement of the suit, and then
belonged to the defendant, nor unless it is due to him in his own
right.

Any demand assigned to the defendant, with notice to the
plaintitf’ of the assignment before the commencement of the ac-
tion, may be set off as if originally payable to the defendant.

If the demand set off is founded on a bond or other contract
having a penalty, only the sum equitably due will be set off.

The set off will be allowed only in actions founded on de-
mands which could themselves be the subject of set off.

After a demand in set off is filed, the plaintiff will not be al-
lowed to discontinue his action, unless by consent of the defend-
ant. (c)

Bills of exchange and promissory notes,—Grace on : Void, if
given for gaming consideration: Provisions as to notes payable
on demand.—On all bills of exchange payable at sight or at a fu-
ture day certain, and on all promissory negotiable notes payable
at a future day certain, within this state, in which there is no ex-
press stipulation to the contrary, grace will be allowed, as it is by
the custom of merchants, on foreign bills of exchange, payable at
the expiration of a certain period after date or sight: but these
provisions do not extend to any bill of exchange, note, or draft,
payable on demand. (d)

All notes, or other securities or conveyances in which the

(a) 2 Mase. R. 569. (3 13 Ib. 427. (¢) R. 8. 96. (d) R.S.303.
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whole or any part of the consideration is for money or goods won
by gaming, or bets thereon, or for repaying money knowingly
lent or advanced for any gaming or betting, or at the time and
place of such gaming or betting, to any person so gaming or bet-
ting, will be void as between the parties, and as to all persons,
except those who claim under them in good faith and without
notice of the illegality of the consideration. (a)

In any action on a promissory note payable on demand,
brought by an indorser against the promissor, any matter will be
deemed a legal defence, and may be given in evidence, which
would be a legal defence to a suit on the same note, if brought
by the promissee. (b)

On a promissory note payable on demand, made after this act
goes into operation, (act passed April 6, 1839,) a demand made
within or at the expiration of sixty days from the date thereof,
without grace, will be deemed to be made within a reasonable
time; and any thing which is deemed equivalent to a present-
ment and demand on a note payable at a fixed time, or which
would dispense with such presentment and demand, if it occur at
or within the said sixty days, will be deemed a dishonor thereof,
and will authorize the holder to give notice of such dishonor to
the indorser, as upon a presentment to the promissor, and his
neglect or refusal to pay the same. And no presentment of such
note to the promissor and demand of payment will be deemed to
be made within a reasonable time, so as to charge the indorser,
unless made on or before the last of said sixty days.

Instruments importing consideration.—The words “ value re-
ceived ” are only prima facie evidence of consideration. (c)

Contracts under seal are valid without consideration. (@)

The American courts have been disposed to treat the recital
of the amount of consideration in a deed of conveyance, like the
mention of the date of the deed, the quantity of land, and other
recitals of quantity and value to which the attention of the par-
ties is supposed to have been but slightly directed, and to which,
therefore, the doctrine of estoppels does not apply. Hence,
though the party is estopped from denying the conveyance, and

(@ R.8.50. (b)) Ib.121.  (c) 14 Pick. 198. 51b.391. 6 Ib, 427, 433.
(@) 8 Mass. Rep. 162, 200, 2 Ib. 159.
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*hat it was for a valuable consideration, yet the weight of Ameri-
can authority is in favor of treating the recital as only prima
facie evidence of the amount paid, in an action of covenant by
the grantee, to recover back the consideration, or in an action of
assumpsit by the grantor, to recover the price yet unpaid. (a)

2. Rates of Damages on Protested Bills.

Bills payable without the United Siates—\Vhen a bill drawn
or indorsed in Massachusetts, and payable without the United
States, except in Africa, beyond the Cape of Good Hope, and
Asia, and the islands thereof, is duly protested, the party liable
for the contents must, on due notice and demand, pay the same
at the current rate of exchange at the time of the demand, and
damages at the rate of five per cent. on said contents, with inter-
est thereon, computed from the date of the protest, in full of all
damages, charges, and expenses. ()

Bills payable beyond the Cape of Good Hope, &c.—In the
excepted cases above mentioned, the contents of the bill must,
on due notice and demand, pay the same at its par value, with
twenty per cent. thereon, in full of all damages, interest, and
charges. (¢)

Bills payable out of the state, but within the United States.—
Damages on inland bills are as follows: on bills payable in Maine,
New Hampshire, Vermont, Rhode Island, Connecticut, and New-
York, two per cent.; in New Jersey, Pennsylvania, Maryland,
and Delaware, three per cent.; in Virginia, the District of Colum-
bia, North Carolina, South Carolina, and Georgia, four per cent. ;
and within any other of the United States, or the territories
thereof, five per cent. (d)

Bills payable within this state—The rate of damages on bills
of exchange, and orders for the payment of money, drawn or
indorsed in DMassachusetts, for any sum not less than one hun.
dred dollars, payable in the state, at any place not less than
seventy-five miles from the place where the same is drawn or
‘ndorsed, when such bills or orders are not duly accepted or paid,

(a) Greenleafon Evidence, vol. i. sec. 26. 17 Mass. Rep. 249. 20 Pick. Rep. 247.
(&) R. S.33. (¢) Ib. 33. (d) Ib. 239.
5
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are one per cent. in addition to the contents thereof, and interest
on said contents. (a)

3. Usury.

The rate of interest—The rate of interest is six per cent. per
annum. (D)

Lffect of usury on a contract.—No contract for the payment
of money with interest at a greater rate than six per cent. is
thereby rendered void; but whenever, in an action brought on
such contract, it appears upon a special plea to that effect, that a
greater rate of interest than the law allows, has been directly or
indirectly reserved, taken, or received, the defendant recovers his
full costs, and the plaintiff’ forfeits threefold the whole interest
reserved or taken, and has judgment only for the balance due
after deducting said threefold amount. (c)

Party paying usurious interest to recover back threefold the
whole interest.—A party paying more than legal interest may
recover back threefold the whole interest paid, by an action of
debt, or by a bill in chancery, provided such action or bill be pro-
secuted within two years after said interest has been paid.

Debtor and creditor may be witnesses in certain actions.—
In the trial of any action where it appears by the pleadings that
the fact of unlawful interest having been taken or reserved is put
in issue, the debtor (the creditor being living) may become a wit-

ness, and the creditor, if he offer his testimony, shall also be a
witness.

4. Frauds.

Statute of frauds—No action (d) may be brought in any of
the following cases, unless the promise, contract, or agreement on
which such action is brought, or some memorandum or note
thereof, is in writing, signed by the party to be charged, or some
person authorized by him: '

1st. To charge an executor or administrator on any special
promise to answer damages out of his own estate.

(@ R.S.33. (b) 12 Pick. R. 586. R. S. 35. (¢) 7 Pick. R. 40.
(@) R.S. 472,
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2d. To charge any person upon any special promise to answer
for the debt, default, or misdoings of another.

3d. To charge any person upon an agreement made in con-
sideration of marriage.

4th. Upon any contract for the sale of lands, tenements, or
hereditaments, or of any interest in or concerning them.

5th. Upon any agreement not to be performed within one
year from the making thereof.

The consideration of such promise, contract, or agreement
need not be expressed in the writing, signed by the party to be
charged therewith, but may be proved by any other legal evi-
dence.

No action shall be brought on any representation or assurance
concerning the character, conduct, credit, ability, trade or deal-
ings of any other person, unless such representation or assurance
be made in writing, and signed by the party to be charged there-
by, or by some person authorized by him.

No contract for the sale of goods for the price of fifty dollars
or more shall be valid, unless the purchaser accept and receive
part of the goods sold, or give something in earnest to bind the
bargain or in part payment, or unless some note or memorandum
in writing of the bargain be made and signed by the party to be
charged thereby, or some person authorized by him.

Provisions as to delivery of mortgaged property, §c.—No
mortgage of personal property is valid against any other person
than the parties thereto, unless possession of the mortgaged
property be delivered to and retained by the mortgagee, or unless
the mortgage be recorded by the clerk of the town where the
mortgagor resides, and by the clerk of the town where he princi-
pally transacts his business. But nothing herein contained will
avoid or defeat any contract of bottomry or respondentia, or the
transfer, assignment or hypothecation of any ship or goods, at sea
or abroad, if the mortgagee shall take possession of such ship or
goods as soon as may be after the arrival thereof within this
stale.

A mortgage of goods which the mortgagor does not own
when the mortgage is made, though he afterwards acquires them,
is void as against his attaching creditors. (a)

(a) 10 Met. Rep. 481.
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Frauds in general.—An act done with intent to defraud is no
ground for a civil action for fraud, unless some actual damage be
occasioned to the plaintiff. (a) N

Oral representations made by the vendor previously to a
written contract of sale, may be introduced to show fraud. (b)

All the members of a firm are liable for the fraud of one of
them, or of their agent, in the course of his employment, in the
sale of partnership property. (c)

Fraudulent conveyances.—A conveyance made to defraud
creditors, though voidable by them, is valid against the grantor
and his heirs. (d)

A conveyance with intent to defraud creditors cannot be
avoided by them, unless the grantee participated in such fiaudu-
lent intent. ()

In order to impeach a conveyance as fraudulent against
creditors, being without consideration, or on a secret trust, it is
not necessary to show that the grantor was insolvent at the time
of conveying, but only that he was deeply indebted. ( f)

A conveyance of land originally fraudulent as against credit-
ors, is not thereby void, but only voidable, and may be purged of
fraud if the fraudulent intent be abandoned, and the grant con-
firmed for adequate consideration. (g)

A fraudulent grantee cannot be held as trustee of the grantor
after having paid bona fide debts of the grantor to the full amount
of the property received. (k)

Real estate purchased by a debtor, and held by the vendor or
some other person for the purpose of defrauding creditors, may
be attached and taken in execution as the property of the
debtor. ()

A deed executed and registered without the knowledge of the
grantee is yalid if subsequently accepted by him. (%)

An assignment of chattels in trust for the payment of debts,

not signed by or assented to by any creditors, renders the assignee
liable as trustee of the debtor. ()]

(a) 2 Mass. R. 111. (b) 22 Pick. R. 546.

(d) 4 Mass. R. 354. 3 Tb. 573, 580. 20 Pick. R. 247.(0) ¢ Mt T 980

(e) 12 Mass. R. 456. 12 Pick. R. 89. 14 Mass. R. 245, 250. 3 Met. R. 63.
() 19 Pick. R. 231. (2) 3 Met. R. 332. (k) 12 Mass. R. 140.
(® R. 8. 107. (k) 12 Mass. R. 456. (® 9 Pick. R. 13.
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Fraudulent sales of personal property.—A sale of goods pro-
cured by fraud in the vendee is not void, but voidable by the
vendor; and until it is so avoided, the vendee may give a perfect
title to a bona fide purchaser, without notice of the fraud. (a)

If on a sale the vendor makes untrue statements of matters
of fact, as of his own knowledge, and the vendee is thereby
deceived, he may avoid the sale, though the vendor did not know
whether they were true or false. (b) ‘

Where the members of a corporation are personally liable for
the debts, a transfer of shares to avoid the levy of an execution
for such debts upon the person or individual property is fraudu-
lent-and void as against creditors. (c)

The sale of goods without delivery of possession is invalid as
against an attaching creditor of the vendor. (d)

But after an actual sale and delivery of goods, possession by
the vendor is not a conclusive badge of fraud so as to render the
sale void as against creditors. (e)

The continuance of a mortgagor in possession and use of the
property after a mortgage becomes absolute, does not per se con-
stitute fraud. (f)

If any person summoned as a trustee have in his possession
goods, effects, or credits of the principal defendant, which he
holds by a conveyance or title void as to the creditors of such
defendant, he may be adjudged trustee on account of such goods,
effects and credits, though the principal defendant could not have
maintained an action therefor against him. (g)

5. Principals, Factors, and Agents.

Every factor or other agent intrusted with the possession of
any merchandise for the purpose of sale, or any bill of lading
consigning the same to such factor for that purpose, shall be
deemed the true owner thereof, so as to give effect to any bona
fide contracts made by such factor with any third person for the

(@) 12 Pick. R. 307. () 18 Tb. 95. (¢) 17 Mass. R. 330.
(d) 17 Mass. R. 110. 7 Pick. R. 56. 11 Ib. 352.
(¢) 15 Mass. R. 244. 2 Pick. R. 14 Ib. 464, 497. (f) 19 Pick. R. 209.

(g) R.8.109, §35. 4 Mass. R.508. 12 1b. 140. 5 Ib. 390.
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sale of such merchandise in whole or in part. The consignee of
merchandise shall have a lien thereon, to secure the payment of
any money advanced, or securities given to the shipper on ac-
count of such consignment, where such consignee has no notice
at the time of making the advance by the bill of lading or other-
wise, that the shipper is not the bona fide owner thereof, and
where also at the time of the shipment, the merchandise was in
the lawful possession of the shipper. (a)

6. Limited Partnerships, and Liability of Corporate Institutions.

Limited partnerships may be formed except for banking and
insurance.—Limited partnerships may be formed for the transac-
tion of mercantile, mechanical, or manufacturing business, upon
the conditions hereafter stated ; but none of the provisions herein
contained authorize such partnerships for the purpose of banking
and insurance. (b)

Liabilities of general and special partners—Said partner-
ships may consist of one or more persons, called general partners,
to be jointly and severally responsible like other general partners,
and of one or more persons contributing a specific sum in cash
as capital, to be called special partners, and not to be personally
liable for debts of the partnership, except as hereinafter pro-
vided.

Certificates to be made by partners, and to be acknowledged,
recorded, and published —The persons forming such partnerships
must severally sign a certificate containing the name of the part-
nership. the names and places of residence of each of the general
and special partners, specifying who are general and who are
special partners, the amount of capital contributed by each spe-
cial partner, the general nature of the business to be transacted,
and the time when the partnership is to commence and terminate.

The partnership will not be deemed to have been formed till
such a certificate shall be acknowledged by all the partners be-
fore a justice of the peace, and recorded in the registry of deeds
of the county in which the principal place of the business of the
partnership is situated, in a book kept for the purpose, open to

(@) Acts of 1845, 515. (® R.S.34.
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public inspection; and if the partnership shall have places of
business in different counties, a copy of the certificate certified
by the register of deeds in whose office it shall be rccorded
must be filed and recorded in like manner in the office of the
register of deeds in every such county; and if any false state-
ment is made in such certificate, all interested in the partnership
will be liable as general partners.

The partnership will be deemed general unless a copy of the
certificate above-mentioned is published for six weeks next
after said registry, in a newspaper printed in the county where
their principal place of business is situated, or if no paper is printed
there, in a newspaper printed in Boston.

Rencwal of partnerships—On every renewal of a limited
partnership, a certificate thereof must be made, acknowledged,
recorded, and published, as in the original formation of such
partnership ; otherwise it will be deemed a general partnership.

Partnership style ; liability of special partners in case of
deficit of assets.—'The names of the general partners only are to
be inserted in the firm, without the addition of the word com-
pany, or any other general term ; and the business is to be trans-
acted by the general partners only; and any special partner per-
mitting his name to be used in the firm, or personally making
any contract respecting partnership concerns with any person
except the general partners, will be deemed a general partner.

While the partnership continues, no portion of the capital
stock is to be withdrawn, nor any division of interest or profits
to be made, so as to reduce such capital stock below the sum
stated in the certificates above mentioned ; and if during the ex-
istence, or at the termination of the partnership, the assets of such
partnership do not suffice to pay its debts, the special partners
will severally be held responsible for all sums received, withdrawn,
or divided by them, with interest thereon from the time when
they were withdrawn.

Assicnments—wchen valid—In case of insolvency, no zeneral
assignment will be valid, unless it provide for a pro ratd distribu-
tion of the partnership property among all the creditors, except-
ing claims of the United Stafes government, arising from bonds
for duties, which are to be paid or secuved first.
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Assent of creditors to assignment, when to be presumed.—
The assent of creditors to such assignment will be presumed,
unless they dissent, expressly or impliedly, within sixty days after
notice thereof; and notice of such assignment must be given
within fourteen days after it is made, in some newspaper printed
in the county where the place of business of the party making it
is situated, or if there be no such newspaper, then in some news-
paper printed in Boston. Partners doing business in Duke’s
county or Nantucket, must give such notice in some newspaper
printed in Boston, within sixty days after the date of the assign-
ment, if there is no newspaper printed in the counties, respectively,
where their places of business are situated.

Suits to be by and against general partners, except in certain
cases.—Suits respecting the partnership business must be brought
by and against the general partners only, except where special
partners are to be deemed general partners, in which case all
who are deemed general partners may join or be joined in the
suit, and excepting also the case above mentioned, where special
partners are held severally responsible on account of sums with-
drawn from the common stock.

Dissolution, how ¢ffected —No dissolution of such partnership
can take place, except by operation of law, before the time speci-
fied in the certificate. unless notice thereof is recorded in each
registry where the original certificate or certificate of renewal
before mentioned was recorded, and unless such notice is pub-
lished six successive weeks in some newspaper printed in the
county where the original certificates were pubiished, if there be
any such newspaper otherwise in one printed in Boston.

Liability of partners in cases not specially provided for.—
In all cases not herein provided for, limited partners are subject
to all the liabilities and entitled to all the rights of general
partners.

Equity jurisdiction of Supreme Judicial Court—The Su-
preme Judicial Court may hear and determine in equity all
questions arising under these provisions.

Corporations to continue three years after charter expires, to
close their concerns.—Corporations whose charters expire by
their own limitation, or are annulled in any way, continue bodies
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corporate three years after such dissolution, for the purpose of
prosecuting and defending suits, and closing their concerns. (@)

When corporations expire, receivers to be appointed—On the
expiration or annulling of the charter of any corporation, the
Supreme Court may, on petition of any creditor, stockholder, or
member, appoint receivers to take possession of the property and
settle the affairs of the corporation: their powers to continue so
long as the court shall think necessary. And said court has
equity jurisdiction of all questions arising in the proceeding of
such receivers.

Franchise may be attached and sold on execution: liability
of the corporation in such case: right of redemption.—The fran-
chise of any corporation authorized to receive toll, and all the
rights and privileges thereof, are liable to attachment on mesne
process, and may be sold on execution: the powers, duties, and
liabilities of such corporation continuing the same after such sale
as before. And such franchise may be redeemed by paying or
tendering the purchaser the sum paid, with twelve per cent.
interest thereon, without any allowance for the toll which he
may have received.

Warrants of distress against corporations for damages—A
warrant of distress may issue against such corporation for dam-
ages, duly assessed, with interest thereon and reasonable costs,
for any injury to property by the doings of such corporation,
provided said damages remain unpaid thirty duays after such
assessment.

Remedy in equity against officers and members.—Money due
from officers or members of a corporation for any debts thereof,
or for any acts of the officers or members thereof, respecting the
business thereof, may be recovered by a bill in equity to the
Supreme Judicial Court.

7. Insolvent Lauws.

Commissioner in insolvency, and his courts—There is one
commissioner in insolvency in each county, holding courts at the
shire town thereof on the first Tuesday of each month, and at
such other times and places as he may appoint. (b)

(a) R. S. 44. (b) Insolvent Lav of 184%3,§§ 1 and 4.
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Debtor’s petition, and warrant thereon.—On the petition of
any debtor owing not less than two hundred dollars, which he is
unable to pay, to the commissioner for the county where he
resides or has his usual place of business, such commissioner will
issue a warrant to a messenger (who must be a sheriff or deputy
sheriff of said county) (a), ordering him to take possession of all
the estate of said debtor, both real and personal, and keep the
same till the appointment of an assignee or assignees. (b)

Duties of messenger : first meeting.—Said messenger thereon
takes possession of all of said estate, gives public and personal no-
tice of the insolvency, and calls a meeting of creditors, to prove their
debts and choose one or more assignees. ln case no choice is made
by creditors, the connnissioner appoints. At this meeting the
debtor must produce a full schedule of his creditors and assets. (c)

Duties of the assiznce—The assignee must accept in writing
his appointment within four days after it is made (d) ; give bonds
with sufficient sureties, if required by a majority of the creditors
who have proved their cluims, or by the commissioner (e} ; call
such meetinus of creditors as he shall be ordered by the commis-
sioner: collect all the debtor's estate by suit or otherwise: con-
vert the same into money, of which, with his expenses and
charges. he must keep an nccurate account, to be produced at the
third meeting of the creditors (f): and pay out such dividends
as may be ordered by the commissioner. The assignee may be
removed by the vote of a majority of creditors, and a new one
appointed. He may also be removed by the commissioner when
it shall appear, on the complaint of some person interested in the
estate, that he has been guilty of some fraudulent act in reference
to said estate. (¢)  And he may be committed to the common
jail, if he disobey any lawful order of the commissioner. (k)

(2) Laws of 1811, ¢. 178, § 10.

(5) Laws of 1=3%, ¢, 163, §1. Laws of 1841, ¢. 124, §1.

() Laws of 153%, ¢. 163, §§2, 6. By the Laws of 1848, ¢. 304, §8, this schedule
must be presented by the debtor to the messenger within three days after the date of
the warrant, and the messenger must return the same at the first meeting.

(d) Laws of 1538, ¢, 163, §2.

() Laws of 1944, ¢. 178, §11.  Tnsolvent Law of 1848, § 12.

(f) Laws of 1838, ¢. 163, §§11, 12.

(g) Laws of 1835, ¢. 163, §11.  Insolvent Law of 1848, §12.

(k) Laws of 1838, ¢. 163, §23.
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Second meeting.—The assignee will call a second meeting of
creditors by order of the commissioner, within three months
from the date of the warrant to the messenger, at which meeting
debts may be proved, the debtor may amend his schedules, and
must make and subscribe an oath, to be filed in the case, that said
schedules are correct, that his property has been fully and fairly
delivered up for the benefit of his creditors, and that if any thing
thereafter comes into his hands which ought to go to said credit-
ors, it shall be delivered to the assignee for that purpose. (a)

Third and subsequent meetings.—The assignee will call a
third meeting of creditors, by order of the commissioner, within
six months after his appointment, at which meeting debts may be
proved, the assignee will render a full account of all receipts and
payments touching the estate of the debtor, and the commissioner
will thereupon order a dividend of the estate, or of such part
thereof as he shall think fit. Should any funds remain in the
hands of the assignee, a second dividend will be made within
eighteen months after his appointment, which wwill be final, unless
some suit is pending, or some part of the estate outstanding.
Debts proved after any dividend will not be permitted to disturb
it. And if after the payment of all the dehts proved against the
estate, any surplus remains, it will be paid to the debtor. (b)

Privileged debts—Debts due to the United States and the
commonwealth: debts due to operatives in the service of the
insolvent, for labor performed within sixty-five days before the
insolvency, to an amount not exceeding twenty-five dollars; and
costs incurred as provided in the following section, are preferred
debts. (c)

Lffect of the assignment on attachments.—The assignment
dissolves all attachments of property belonging to the insolvent,
made after the Insolvent Laws went into operation and before
the time of the first publication of issuing the warrant, on mesne
process issuing from any court of this state (d), even though judg-
ment is recovered before the assignment takes effect, if the exe-
cution is not levied till after the first publication of notice OF

(2) Laws of 1838, ¢. 163, §7. @) Ib.c. 163, §§12, 13,
(¢) Laws of 1838, c. 163, §12. Ib.c. 163, $24. ‘Laws of 1841, ¢. 124, §6.
(d) Laws of 1838, c. 163, §5. 21 Pick. R. 169. (e) 7 Met. R. 318.
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but not if the levy is commenced before the first oublication. (a)
And whenever such attachment is dissolved by proceedings under
this act, the legal costs in the suit are a privileged debt, provided
the debt on which the suit is founded is proved. (b)

Proof of debts, what debts may be proved, when they may be
proved, oath before proving debts.— All debts due and payable from
the debtor at the time of the first publication of the notice of issu
ing the warrant, may be proved and allowed against the estate at
any regular meeting of the creditors; and all debts then absolutely
due, though not payable till afterwards, may be proved as if paya-
ble presently, with a discount of interest, where no interest is pay-
able by the contract till the time when the debt would become
payable : and all moneys due from the debtor on any bottomry or
respondentia bond, or on any policy of insurance, may be proved,
in case the contingency or loss happen before making the first divi-
dend, as if it had happened before the said first publication : and in
case the debtor shall be liable for any debt in consequence of having
made or indorsed any bill of exchange or promissory note before
the said first publication, or in consequence of the payment by a
party to any bill or note of the whole or any part thereof, or of
a payment by any surety of the debtor in any contract, although
such payments be made after the said first publication, provided
they be made before the making of the first dividend, such debt
may be proved as if it had been due and payable by the said
debtor before said first publication : and all demands against the
debtor on account of goods or chattels wrongfully obtained, taken,
or withheld by him, may be proved to the amount of the worth
of the property thus taken : and no other debt than those above
mentioned may be proved. (c)

In cases of mutual credit or debt between the insolvent and
any other person, the balance only of account will be allowed or
paid on either side.

A creditor holding property of the debtor by mortgage, pledge,
or lien, to secure the payment of a debt, must sell such property
under the order of the ccmmissioner, apply the proceeds to the
payment of his debt, and come in as a creditor for the balance,
or give up to the assignee the property so held as security, and

(a) 9 Met. R. 23. (0) Lawsof 1841,¢. 124, $6. (c) Laws of 1838, c. 163, §3.
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come in as a creditor for his whole debt, or not prove any part
of said debt.

No debt can be proved against an insolvent estate, unless the
creditor make oath in substance as follows : —«1, , do
swear that , of , by (or against) whom proceedings
in insolvency have been instituted, at and before the date of such
proceedings, was, and still is, justly and truly indebted to me in
the sum of , for which sum, or any part thereof, I have not,
nor has any other person to my use, to my knowledge or belief,
received any security or satisfaction whatever, beyond what has
been disposed of agreeably to law. And I do further swear that
the said claim was not procured by me for the purpose of influ-
encing the proceedings in this case.” Said oath may be adminis-
tered by any justice of the peace, where the creditor resides more
than five miles from the place of meeting of the creditors.

Ezamination of debtor, and of any person suspected of con-
cealing, &c., debtors’ effects.—The debtor must, at any time be-
fore the granting of his certificate of discharge, on due notice,
attend and submit to an examination on oath, before the commis-
sloner and the assignees, on all matters relating to his estate and
the due settlement thereof according to law ; said examination to
be in writing, when so required by the commissioner, and to be
signed by the debtor and filed with the other proceedings. (a)

The commissioner before whom any matter is pending in in-
solvency, may, on complaint, under oath, of any person interested
in the estate, cite before him any person suspected of having
fraudulently received, concealed, embezzled, or conveyed away
any of the estate of the insolvent, to be examined on oath, and if
the person so cited refuse to appear and answer all lawfully pro-
pounded interrogatories, he may be committed to the common
jail until he submit to the order of the commissioner. (b)

Causes of proceeding against an insolvent on petition of cre-
ditors.—If any person arrested on mesne process in any civil ac-
tion for one hundred dollars or upward, founded on a demand in
its nature provable against the estate of an insolvent debtor, do
not give bail thereon on or before the return day of such process :
or if any person be actually imprisoned more than thirty days on

(a) Laws of 1838, ¢. 163, §6. (b) Laws of 1846, c. 168, § 1.
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mesne process or execution, in any civil action founded on such
contract, for one hundred dollars or upwards: or if any person
whose goods or estate are attached on mesne process in any civil
action founded on such contract, for one hundred dollars or up-
wards, do not within fourteen days from the return day of the
writ, if the term of the court to which the process is returnable
shall so long continue, or on or before the last day of said term,
if said court shall sooner rise, dissolve the attachment, any creditor
having a demand against such person to the amount of one hun-
dred dollars (although the debt may not have become payable), in
its nature provable against his estate, may within ninety days, and
not after, petition the commissioner for the county where the
debtor resides, that a warrant may issue against the estate of said
debtor, and the usual proceedings in insolvency be had. And if
the facts set forth in such petition appear to be true, the commis-
sioner will issue a warrant, and the usual proceedings in insol-
vency will be had, asif on a voluntary petition of said debtor. (a)
And if any person remove himself, or his property, or any part
thereof, from the commonwealth, with intent to defraud his cre-
ditors, or conceal himself to avoid arrest, or his property or any
part thereof to prevent its being attached or taken on any legal
process, or procure himself or his property to be arrested, attached,
or taken on any legal process, or make any fraudulent convey-
ance or transfer of his property, or any part thereof, then any of
his creditors whose claims provable against his estate amount to
one hundred dollars, may apply by petition, stating the facts and
the nature of said claim or claims, verified by oath, to the com-
missioner of the county where the debtor resides or last resided,
praying that his estate may be seized and distributed according to
law ; and after due notice to the debtor, and a hearing of the peti-
tioners and debtor, or his default to appear, if the facts stated in
said petition appear to be true, the master will issue his warrant
to take possession of the estate of said debtor, and the usual pro-
ceedings in insolvency will be had. ®)

Insolvency of Copartners—A warrant may be issued against
partners on their petition, or that of one of them, or on the petition

(@) Laws of 1838, ¢. 163, §19. Laws of 1844, ¢c. 178, § 12.
(6) Lawsof 1844, c. 178, §9.
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of a creditor, in the manner herein provided for. On such warrant
the joint stock and property of the company and the separate es-
tate of each of the partners will be taken, excepting the parts ex-
empted from attachment, and the joint and separate creditors may
prove their respective debts. The assignees will be chosen by the
company creditors, and they will keep separate accounts of the
joint property of the company and the separate estate of each mem-
ber, and after deducting from the whole amount received by the
assignees all their expenses and disbursements, the net proceeds of
the joint stock will go to pay the company creditors, and the net
proceeds of the separate estate of each partner will be appropri-
ated to pay his separate creditors. If any balance remain from the
separate estate of any partner, after paying his separate debts, it
will be added to the joint stock ; and any balance of the joint stock,
after payment of the joint debts, will be appropriated among the
several estates of the separate partners. When the general part-
ners in any limited partnership formed according to the thirty-
fourth chapter of the Revised Statutes, become insolvent, the same
proceedinys may be had, except that the separate estates and sep-
arate debts of the special partner in such limited partnerships will
not be subject to any of the proceedings against such partner-
ships. (a)

Discharge, when granted—what prevents it from being grant-
ed, or makes it void after it is granted, §-c—No insolvent whose
assets do not pay fifty per cent. of the claims proved against his
estate can receive a discharge under this act (act wentinto effect
June 9th, 1848), or the acts to which it is in addition, unless a
majority in number and value of his creditors who have proved
their claims assent thereto, in writing, within six months after the
date of the assignment; and in no case will a certificate of dis-
charge be granted till the third meeting of creditors; and such
discharge will be null and void, if the debtor, or any person in his
behalf shall have procured the assent of any creditor thereto by
any pecuniary consideration. (b)

No claim for necessaries furnished the debtor or his family will
be barred by the Qischarge, unless such claim be proved against
the estate.

(@) Laws of 1838, c. 163, §21. (3) Laws of 1848, c. 304, §10.
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No discharge of a debtor will be granted or valid, if said debt-
or be a second time insolvent under these acts, and the assets of
his estate fail to pay fifty per cent. of the claims proved against
him, unless three-fourths in value of the creditors whose claims
are proved shall assent thereto in writing.

No discharge will be granted or valid if said debtor shall be a
third time insolvent under these acts. (a)

A certificate of discharge granted to a debtor will be void if
he have willfully sworn falsely as to any material fact in the course
of the proceedings, or have fraudulently concealed any of his estate
or effects, or books or writings relating thereto, or if in contempla-
tion of becoming insolvent, or obtaining a discharge under this act,
he make any payment, assignment, sale, or transfer, either absolute
or conditional, of any part of his estate, with a view to give a pre-
ference to any creditor or any person who is or may be liable as
an indorser or surety for such debtor, or to any other person who
may have claim or demand against him: provided that this clause
shall not apply to security given for the performance of any con-
tract, when the agreement for such security is part of the original
contract, and the security is given at the time of making the con-
tract. (b)

No discharge will be granted or valid, if a debtor within six
months before the filing the petition by or against him, procure his
estate, real or personal, to be attached, sequestered, or seized on
execution, or being insolvent or in contemplation of insolvency,
directly or indirectly make any assignment, sale, transfer, or con-
veyance, absolute or conditional, of any part of his estate, real or
personal, intending to give a preference to a pre-existing creditor,
or any person who is or may be liable as indorser or surety for
such debtor, unless such debtor make it appear that, at the time of
making such preference, he had reasonable cause to believe him-
self solvent. (c)

No discharge will be granted or valid if the debtor, when in-
sol\:ent, within one year next before the filing of the petition by or
against him, pay or secure, in whole or in part, any borrowed
money or pre-existing debt, or any liability of hif or for him, if the

(a) Laws of 1844, ¢. 178, §§ 5, 6. (8) Laws of 1838, c. 163, §10.
(c) Lawsof 1841, c. 124, §3.
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creditor proves that, at the time of making said payment or giv-
ing said security, the debtor had reasonable and sufficient cause to
believe himself insolvent. (a)

8. Effect of Marriage upon the title to the Wife's Property.

Contract before marriage that the wife may hold her pro-
perty independent of her husband.—The parties to an intended
marriage may previously enter into a contract that the wife shall
hold the whole or any part of her estate independently of her
husband : such contract to contain a clear schedule of said es-
tate, and to be recorded, before the marriage, or within ninety
days thereafter, in the registry of deeds for the county where the
husband resides at the time of the record, or if he be not a resi-
dent of Massachusetts, in the registry of deeds of the county
where the wife resides at the time of such record, if made before
the marriage, or where she last resided, if made after the mar-
riage : said contract to be void, if not so recorded.

Conveyance, devise, or bequest of property to a married wo-
man, for her sole use, without a trustee: effect of not recording
the same, §c.—A married woman may receive a conveyance, de-
vise, or bequest of any estate, to be held independently of her
husband, without the intervention of a trustee; such estate to be
liable to attachment by a creditor of the husband, unless such
grant or conveyance be recorded within ninety days from its de-
livery in the registry of deeds for the county where the grantor
then resides, or if he do not reside in Massachusetts, in the coun-
ty where the grantee resides.

Rights and remedies of and against a married woman, as to
her separate estate—Any married woman owning estate secured,
conveyed, devised, or bequeathed to her under this act, has the
same rights and powers, is entitled to the same remedies, in her
own name, and is under the same liabilities in respect to such
property, as if she were unmarried; and such property may be
attached and taken on execution, as if she held the same, being
anmarried.

In whom and how separate estate, held under this act, vests,

(a) Laws of 1844, c. 178, §8.
6
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the owner dying intestate.—Ilf a married woman, holding proper-
ty under this act, die intestate, her right and interest in the per-
sonal property vests in her husband, unless otherwise provided in
the contracts and conveyances before mentioned, and he has his
courtesy in her lands and tenements : provided, however, that he
take administration on the estate of the deceased, and hold such
personal property, and all the wife’s interest in real estate, saving
his estate by the courtesy, subject to the payment of all her
debts, incurred before or after marriage.

Neparate estate of a married woman, how to be used and in-
vested.—None of the separate estate held under this act is to be
employed in trade or commerce; but must be invested in real
estate, stocks of the United States, state stocks, corporation
stocks, personal securities, or furniture in the actual possession
of the woman. (@)

9. Limitation of Personal Actions and Saving Clauses.

Certain actions to be brought within siz years.—(b) Actions
of debt founded on any contract not under seal, except such as
are brought on the judgment or decree of some court of record
-of the United States, or of some one of the states; (c) actions
.on judgments rendered in any court not of record ; actions for
arrears of rent; actions of assumpsit or case founded on any
contract or liability; (d) actions for waste and trespass upon
land ; (e) actions of replevin and all other actions for taking, de-
taining, or injuring goods and chattels, and all other actions on
the case, except for slander and libel, must be commenced within
six years after the cause of action accrues.

Others to be brought within two years.—Actions for assault
and battery, false imprisonment, slander, and libel must be com-
menced within two years after tne cause of action accrues.

Certain actions against sheriffs, within four years—Actions
against sheriffs for the misconduct or neglect of deputies must

(a) R.S. 208. {0 Tb. 120.
“(¢) 2Mason’s R. 311. 1 Ib. 243. 22 Pickering’s R. 430.
() 2 Galliston's R. 477, (e) 7 Pickering’s R. 153.
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be commenced within four years after the cause of action
accrues. (@)

Ezceptions as to certain notes.—None of the above provisions
apply to any action on a promissory note signed in the presence
of an attesting witnes8, provided the action be brought by the
original payee or his executor or administrator, nor to any action
brought on bills, notes, or other evidences of debt issued by any
bank. (b)

And as to suits on accounts current.—In actions of debt and
assumpsit for the balance on an open or mutual account current,
the cause of action is deemed to have accrued at the time of the
last item proved. (c)

Ezceptions for certain disabilities—In the case of a person
under twenty-one years of age, or a married woman, insane, im-
prisoned, or absent from the United States at the time when the
cause of action accrues, the statute of limitations begins to run
immediately on the removal of such disability. (d)

General limitation of twenty years—DPersonal actions on any
contract not limited by any other law of the commonwealth,
must be brought within twenty years after the cause of action
accrues.

Jase of defendants out of the state—In the case of a person
absent from the state when the cause of action accrues, the
statute of limitation begins to run on his return to the state ; and
in case of residence out of the state after the cause of action
accrues, the time of such absence is not reckoned as part of the
time limited for the commencement of the action. ()

Case of the death of either party—In case of the death of
either party within the time herein limited for the commencement
of actions, or within thirty days thereafter, if the cause of action
survives, the action must be commenced by or against the execu-
tor or administrator of the deceased within two years after the
grant of letters testamentary or of administration.

Suits by aliens.—In case of suits by aliens, the time of the

(a) 9 Greenleaf’s R. 74.

(b) 16 Mass. R. 290, 314. 4 Pick. R. 382. 81b. 246. 19 Ib. 43. 23 Ib. 282.

(¢) 2 Mass. R. 217. 3 Pick. R. 96. 8 1Ib. 187. 61b.362. 4 Greenleaf’s R. 337.
6 Ib. 308. 3 Metcalf’s R. 216. (d) 14 Mass. R. 203. 171b.180. 10 Ib. 29,

(¢) 3 Mass. R. 271, 71Ib.515. 1 Pick. R.263. 17 Mase. R. 55.
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continuance of a war between the United States and the country
of which such aliens are subjects or citizens, is not deemed a part
of the periods herein limited for the commencement of actions.

Remedy in case of reversal, arrest of judgment, &c~If in
any action duly commenced within the time herein limited, the
writ fails of sufficient service or return, by unavoidable accident,
or by any default or neglect of the officer, or if the writ is abated,
or the action otherwise avoided or defeated by the death of one
of the parties, or for any matter of form, or if, after verdict for
the plaintiff, the judgment is arrested, or if a judgment for the
plaintiff is reversed on writ of error, the plaintiff may commence
a new action for the same cause within one year after the abate-
ment or other determination of the original suit, or after reversal
of the judgment, and if the cause of action survives, his executor
or administrator may, in case of his death, commence such new
action within the said one year. (a)

Case of fraudulent concealment by defendant—In case of
fraudulent concealment by a defendant of the cause of any action
herein mentioned from the person entitled thereto, the statute of
limitations begins to run from the time when the person so enti-
tled discovers that he has such cause of action. (b)

Acknowledgment or new promise—~In actions of debt or upon
the case founded on any contract, any acknowledgment or
promise intended to take the case out of the statute of limitations
must be made in writing, signed by the party chargeable thereby.

An acknowledgment within six years by the executor or ad-
ministrator of the debtor, that the debt is undischarged, will take
it out of the statute of limitations. (¢)

An acknowledgment that a note is due, or a promise to pay it,
made within six years by the principal, takes it out of the statute
of limitations as respects the surety. (d)

So an acknowledgment by one of several joint debtors takes
the case out of the statute as against all. (e)

“An acknowledgment made to a stranger in the absence of the
plaintiff will take a demand out of the statute. )

(a) 2Pick. R. 605.  (5) 3Mass.R.201. 1Pick.R.435. 3 1Ib.74. 91Ib.212.

(c) 8 Mass. R. 133. 16 Ih. 4928, d) 4 Pick. R. 382 3 Ib. 291.
(f) 41b. 110, (d) 4 Pick. R. 382. ©
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Promise by one of several debtors—In the case of joint con-
tractors, or joint executors or administrators of any contractor,
no one of them will lose the benefit of the provisions herein
contained, so as to be chargeable on any acknowledgment or
promise made or signed by any other or others of them, nor by
reason only of any payment made by any other or others of
them. (a)

Effect of part payment.—No memorandum of any payment
of principal or interest made on any promissory note or other wri-
ting by or on behalf of the party to whom such payment purports
to be made is deemed sufficient proof of payment to take the case
out of the statute of limitations.

Limitation of demands filed in set off. —All the provisions
herein mentioned apply to debts on contract, alleged by way of
set off; and the time of limitation of such debt is to be computed
as if an action had been commenced therefor when the plaintiff’s
action was commenced.

Limitation of actions on penal statutes—Suits for penalties,
on penal statutes, brought by private persons, must be commenced
within one year after the offence is committed ; such suits brought
by or in behalf of the commonwealth must be brought within
two years.

Presumption of payment of a judgment.—Every judgment
and decree in any court of record of the United States, or of this
or any other state, is presumed to be paid and satisfied at the
expiration of twenty years after the rendition of the judgment
or decree.

Provisions as to written promise, &c., when to take effect.—
The provisions herein contained respecting the acknowledgment
of a debt or a new promise to pay it, apply only to such
acknowledgment or promise made before the first day of October,
one thousand eight hundred and thirty-four.

Limitation of actions against executors and administrators.
—Actions by creditors of adeceased person against the executor
or administrator must be commenced within four years of the
time when his bond is given, except when assets are received after

(#) 2 Pick. R. 581. 41b.382. 31b.291. 7 Greenl. R.26.
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the expiration of the four years, or the right of action accrues
after that time. (a)

Computation of periods mentioned in statute of limitations.—
In the computation of the periods mentioned in the statute of
limitations, the day on which the cause of action accrued is to be
included. (b)

Statute of limitations, not affecting trusts—The general
statute of limitations of six years does not affect trusts. (c)

10. Effect of Death on the Rights of Creditors.

Appointment and removal of executors and administrators,
with the will annexed, and bond to be given by them—Every ex-
ecutor and administrator with the will annexed, before entering
on his duties, must give bond to the judge of probate, with suffi-
cient sureties, in such sum as such judge directs, to return to the
probate court within three months a true inventory of all the real
and personal estate to be administered ; to duly administer all
such estate as may at any time come to the possession of such
executor or administrator ; and to render on oath a true account
of his administration within one year, and at other times whe 1
required by said judge.

If any person appointed an executor refuse the trust, or do
not give bonds, as above provided, within twenty days after pro-
bate of the will, the judge of probate will commit administration
to such person as would have been entitled thereto, had the de-
ceased died intestate.

The judge of probate may remove an executor or adminis
trator who neglects to settle the estate according to law, or
becomes insane, or otherwise incapable of discharging the trust,
or unsuitable for it. (d)

Distribution of personal estate of intestates—The personal
estate of intestates is to be distributed as follows :

1. The widow, if any, is allowed her articles of apparel and

ornaments, and such necessaries for the use of herself and family
as the judge shall order.

(¢) R.8.66. 11 Pick. R. 173. 20 Ib. 301 (5) 15 Mass.R. 193.
(¢) 5 Pick. R. 321. @ R.S.63.
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2. The personal estate remaining after such allowance, is to
be applied to the payment of the debts of the deceased, the
charges of his funeral, and of settling his estate.

3. The residue of personal estate, if any, is to be distributed
among the heirs, as real estate would be, excepting that alienage
will be no impediment to receiving a share ; that, if the intestate
were a married woman, her husband will receive all the residue
of the personal estate ; that, if the intestate leave a widow and
issue, the widow will receive one-third of said residue ; that, if
there be no issue, the widow will receive one-half thereof; that,
if the intestate leave no kindred, the widow will receive the
whole of said residue ; and that, if there be no widow, the whole
will escheat to the commonwealth. (a)

What court will grant administration.—The judge of probate
of any county wherein deceased was an inhabitant or resident,
will grant administration on his estate; and if deceased were
resident in any other state or country, leaving estate to be ad-
ministered in this state, administration will be granted by the
judge of probate of any county where the property is situated.

To whom administration will be granted —The order of per-
sons entitled to administration on the estate of an intestate are,

1. The widow, or next of kin, or both.

2. One or more of the principal creditors, if there be any
competent and willing to undertake the trust, and if there be
none such, the judge will appoint whom he thinks fit, provided,

3. That if the deceased were a married woman, administra-
tion will be granted to her husband, unless she has made some
testamentary disposition of her separate estate which makes it
proper to appoint some other person.

4. That if deceased were an alien and left no widow or next
of kin in this state, administration will be granted to the consul
or vice-consul of the nation to which he belonced.

Ezamination of persons suspected of concealing effects of
the deccased—Upon complaint to the judge of probate, any per-
son suspected of concealing, embezzling, or conveying away effects
of the deceased, may be examined on oath; and if he refuse to ap-
pear and answer all lawful interrogatories, he may be committed
to the common jail.

(a) R.S. 64,
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Proceedings when personal estate is insufficient to pay debts.—
When the personal estate of the deceased is insuflicient to pay
the debts and charges of administration, real estate may be sold
for this purpose, upon due license from the judge.

Proceedings when the estate is insolvent.—An insolvent
estate, after discharging expenses of the last sickness, funeral, and
administration, will be applied to the payment of debts in the
following order :

1. Debts entitled to a preference under the laws of the United
States.

2. Public rates and taxes, and sums due the commonwealth
for duties on auction sales, and other excise duties.

3. Debts due all other persons. (a)

When it shall appear to the judge that the estate is probably
insolvent, he will appoint commissioners to examine all claims, and
return to the probate court a list thereof with the sum they have
allowed on each claim, within six months (or eighteen months, if
so much is required) from the date of the commission. Appeals
may be made from the decision of the commissioners to the
courts of common law.

After thirty days from the return of the commissioners, the
judge will order a distribution of the effects among the creditors,
and if the whole assets are not then distributed, further distribu-
tion will be made as the judge shall order.

Time within which original administration will be granted —
No original administration will be granted after the expiration of
twenty years from the death of the testator or intestate. ()

Remedies for enforcing a settlement.—The administration
bond may be put in suit by any creditor, for his own benefit,
whenever he has recovered judgment against the executors or
administrators, and they have neglected to pay his debt on de
mand, or show property to be taken in execution for that purpos
or when the amount due him has been ascertained by the dec
of distribution, and the executors or administrators neglect to}
on demand. (c)

Such suit may be brought by the next of kin to recover
share of the personal estate, after a decree of the court ascert:

(¢) R. 8. 68. (®) Tb. 64. (© Ib. 70.
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ing the amount due him, if the administrator or executor neglect
to pay on demand; and generally it may be brought by any
person interested in the estate who may be authorized by the
judge.

Suits on administration bonds must be brought in the Supreme
Judicial Court for the county in which the administration bond is
taken. (@)

If the effects of the deceased are sold or embezzled by any
person who has not taken out letters testamentary or of adminis-
tration thereon, and given bond as executor or administrator, he
will be liable to the actions of all persons aggrieved, as an execu-
tor in his own wrong.

No executor or administrator, after due notice of his appoint-
ment, will be held to answer to the suit of a creditor of the
deceased, unless commenced within four years from the time of
giving the administration bond, except when assets are received
after the expiration of said four years. (b)

No executor or administrator will be held to answer to the
suit of any creditor of the deceased, within one year after the
giving of the administration bond, except for the recovery of a
demand that would not be affected by the insolvency of the
estate, or unless such suit be brought after the estate has been
represented insolvent for the purpose of ascertaining a contested
claim.

If, in consequence of unreasonable delay on the part of any
executor or administrator to convert the estate of the deceased
into money, said estate shall be taken in execution by any
creditor of the deceased, such executor or administrator will be
liable in an action on his bond for all damages occasioned
thereby.

The bond of any executor or administrator neglecting to ren-
der an account when duly cited by the judge, may be put in suit,
and if he persist in such neglect, judgment will be rendered
against him, and he will be held liable as if he had been an ex-
ecutor in his own wrong. (c)

(a) R. 8. 64. (6) Ib. 66. () Ib. 68.
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11. Mode of Collecting Debts.
I. BY FOREIGN ATTACHMENT.

In what actions this process lies.—All personal actions may
be commenced by trustee process, except actions of replevin, ac-
tions on the case for malicious prosecution, or for slander, either
by writing or speaking, and actions of trespass for assault and
battery. (a)

Attachment of what—authorized by the writ.—The writ au-
thorizes an attachment of the goods and estate of the principal
defendant in his own hands, and also of any gouds, effects, or
credits of said defendant in the hands of any person or corpora-
tion summened as a trustee, which goods, &c., will be held to
respond to the final judgment, as in the ordinary process. (b)

Payments made and licbilities incurred after service of the
writ, but before such service is known to the trustee—If after the
service on the trustee, but before he has knowledge thereof, he
in good faith makes any payment, or becomes in any way liable
to any third person for or on account of the goods, effects, or
credits in his hands, or has delivered the same to the original de-
fendant, or to any other person entitled thereto, he will be allowed
therefor as if such payment or delivery had been made, or liabili-
ty incurred, before the rervice of the writ on him. (c)

Trustee when and how discharged —If the supposed trustee
appear In person or by attorney, and declare in writing, that he
had not, when the writ was served on him, any goods, effects, or
credits of the principal, and submit himself thereupon to exami-
nation on oath, and if the plaintiff decline to examine him, or on
examination his declaration appear to the court true, he will be
discharged.

Eramination of trustee—If the plaintiff proceed to examine
the sgmmsed trustee on his declaration, he must propose interro-
gatories in writing, to be answered in writing, signed, and sworn
to; and if the person so summoned admit that he has goods, ef.

(a) R. 8. 109.

(6> 3 Pick. R. 302. 7 Mass. R. 259. 6 Pick. R. 120. 2 Mass. R, 37.
(¢) 3 Pick. R. 65.
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fects, or credits of the principal, or wish to refer that question to
the court upon the facts, he may make a declaration, setting forth
such facts as he may deem material, and submit himself thereupon
to a further examination on oath.

Trustee not appearing, to be defaulted.—Any person duly
summoned as a trustee, neglecting to answer, will be defaulted
and adjudged a trustee.

Mode of trial when trustee appears.—The answers and state-
ments sworn to by any person summoned as a trustee, will be
considered as true in deciding how far he is chargeable, but either
party may allege and prove any other facts not stated or denied
by the supposed trustee, that may be imaterial in deciding that
question.

Adverse claimant may become a party, when.—An adverse
claimant of the property in the hands of the supposed trustee
may be admitted as a party to the suit, so far as it respects his
title to said property.

Principal defendant may be a witness—Upon any trial be-
tween the attaching creditor and any other person claiming the
same effects, the principal defendant may be examined as a wit-
ness for either party, if there be no other objection to his com-
petency except his being a party to the original suit.

Trustee having specific goods.—Any person chargeable as a
trustee by reason of goods or chattels other than money, which
he holds or is bound to deliver to the principal defendant, must
deliver the same, or so much thereof as may be necessary, to the
officer holding the execution, and he will sell the same, and apply
and account for the proceeds as in the case of a common exe-
cution.

Liability of trustee for non-delivery of such goods.—If any
trustee refuse or neglect to deliver any goods in his hands, when
lawfully required by the officer serving the execution, he will be
liable to the plaintiff in the action for the value thereof, after de-
ducting the amount of his lien thereon, if there be any, to be
recovered as money is recovered when not paid on the first exe-
cution, pursuant to the judgment against a trustee.
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What demands not attachable by this process—No person
will be adjudged a trustee,—

1. By reason of having drawn, accepted, made, or indorsed
any negotiable bill, draft, note, or other security :

2. By reason of money or any other thing received or collect-
ed by him as a sheriff or other officer by force of an execution or
other legal process in favor of the principal defendant in the for-
eign attachment, although the same have been previously demand-
ed of him by the principal defendant: (a)

3. By reason of any money in his hands as a public officer,
and for which he is accountable, merely as such officer, to the
principal defendant: (b)

4. By reason of money or other thing due from him to the
principal defendant, unless it be, at the time of the service of the
writ on him, due absolutely and without depending on any con-
tingency: (c)

5. By reason of any debt due from him on a judgment, so
long as he is liable to an execution on the judgment. (d)

Debt may be attached before it is payable.—Any money or
other thing due to the principal defendant, may be attached be-
fore it has become payable, provided it be due absolutely and
without contingency ; but the trustee will not be bound to pay or
deliver it before the time appointed by the contract.

Fraudulent conveyance to the trustee.—Any person, summoned
as a trustee, having in his possession goods, effects, or credits of
the principal defendant, held by a conveyance or title that is void
as to creditors of the defendant, may be adjudged a trustee, on
account of such goods, &c., though the principal defendant could
not have maintained an action therefor against him. (e)

Proceedings on scire Jacias.—Any person adjudged a trustee
who does not satisfy the execution in the original suit (if it be
not otherwise satisfied), will be liable to a writ of scire facias,
and if; after due notice, he neglect to appear and answer thereto,
he will be defaulted ; and if he was not examined in the original

(a) 3 Mass. R. 289. 5Tb. 319. (%) 7 Ib. 259.
(c) 3 Mass. R. 33, 68. 6 Pick. R. 120. 3 v, 1, 65,

(d) 2 Mass. R. 94. 3 Ib. 121.

(¢) 4 Mass. R. 508. 12 Db, 140. 5 I, 390,
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suit, judgment will be rendered and execution will issue against
him, his own goods and estate, for the sum remaining unsatisfied
on the judgment against the original defendant. If the trustee
have been examined in the original suit, judgment on the scire
facias will be rendered on the facts stated on that examination,
for the amount with which the trustee was originally chargeable.
or so much thereof as will satisfy the judgment against the prin-
cipal defendant. If the trustee appear and answer to the scire
facias, not having been before examined, the whole matter will
be open for examination, as in the original suit.

Costs of trustee—Any person summoned as a trustee, ap-
pearing at the first term, and submitting himself to examination
as before provided, will be allowed to retain his costs for travel
and attendance, and such sum as the court may allow for neces-
sary expenses, out of the effects in his hands. If any person who
is summoned as a trustee and dwells in the county where the
writ is returnable, is defaulted in the original suit, and a writ of
scire facias is issued, he will be personally liable for the costs of
the suit in the scire facias, unless he has paid over all such effects
on the original execution, or was prevented from appearing in
the original suit by absence from the state or some other cause
deemed sufficient by the court.

I1I. BY SUIT AT COMMON LAW,

How writs may be framed —Original writs may be framed either
to attach the goods or estate of the defendant, and for want thereof
to take his body ; or it may be an original summons, either with
or without an order to attach the goods or estate. In actions
against corporations, and in other cases in which goods and estate
may be attached, but the defendant is not liable to arrest, the
writ of attachment and original summons may be combined in
one, requiring the officer to attach the goods and estate, and to
summon the defendant.

Attachment on mesne process—The attachment of property
upon a writ is one of the most common and effectual means of
securing a debt. The effect of such attachment is fully discussed
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in the cases cited below. (¢) It is held in this commonwealth
that an attachment of property on mesne process is a security or
lien on property, and that it could not be impaired or destroyed
by any thing contained in the United States bankrupt law. (b)
Both an attachment and arrest cannot be made on the same writ,
and the one last made will be void. (c)

Where bail may be required.—No person may be arrested or
held to bail on a demand arising on any contract made after
July 4, 1834, unless the plaintiff or some person in his behalf
make oath before a justice of the peace that said plaintiff has a
demand against the defendant, on the cause of action stated in
the writ, which the deponent believes to be justly due, and on
which he expects that the plaintiff will recover ten dollars or
upwards, and that the deponent has reasonable cause to believe
that the defendant is about to depart beyond the jurisdiction of
the court to which the writ is returnable, and not to return till
after judgment may probably be recovered in said suit, so that
he cannot be arrested on the first execution, if any, which may
issue in such suit. (d)

Females cannot be imprisoned on mense process or execution
on any contract made after July 1, 1831, except in a judgment
against them as trustees for ten dollars and upwards. (e)

No member of the house of representatives may be arrested
or held to bail on mesne process, during his going to or returning
from, or attending, the general assembly. (f)

T'ime within which judgment may be obtained when there is
no controversy.—In cases that have been defaulted, and where
verdict has been rendered and no further action taken by the
losing party, judgment is rendered as of the last day of the term,
unless otherwise expressly ordered by the court; but where the
terms are very long, as in Suffolk county, it is usual, after wait-
ing the time prescribed by the rules for filing exceptions or mak-
ing a motion for a new trial, to order judgment to be entered as
of a particular day, in which case the day must be noted by the

(1) 10 Met. R.320. 2 Story’sR.131. 3 1b.498. 7 Law Reporter, 77.
(b) Colby’s Practice, 114. (¢) 3 Mass. R. 561. 13 Ib. 73.
(d) R. 8. 90. (e) Ib. 97. (f) Constitution of Mass. §10.
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clerk on his docket. It is never allowed till the last day, at the
first term. (@)

How long after judgment, goods attached on mesne process
may be held —If final judgment be rendered for the plaintiff, goods
and estate attached on mesne process will be held for thirty days
after judgment, in order to their being taken on execution ; and
if the attachment is made in the county of Nantucket, and the
judgment is rendered in any other county, or if the judgment is
rendered in Nantucket, and the attachment is made in any other
county, the goods and estate will be held for sixty days after final
judgment. (b)

Ezecution—The party obtaining a final judgment in any
civil transaction, may take out his execution at any time after
twenty-four hours after judgment rendered, and these hours are
exclusive of the Lord’s Day. If an execution be sooner issued
and levied, the levy is void. (¢) He may also take it out within
one year, but not afterward. If he take it out within such time,
and it be returned at any time within a year after the return day
of that which preceded it, he may have an alias execution, except
that if the debtor have been surrendered by his bail, the creditor
may sue out an execution after the surrender, though more than
a year has elapsed after the return day of the next preceding
execution. (d) A pluries execution may be obtained in the same
way, and any number of pluries from year to year. If the cre-
ditor neglect to keep his execution alive in this manner, he can
resort to a scire facias, or an action of debt, to revive his judgment,

Both real and personal property may be sold upon execution ;
the debtor being allowed one year to redeem real estate, on pay-
ment of debt, costs and interest.

No female may be imprisoned on mesne process or execution
for any debt founded on a contract made after July 1, 1831,
except on a judgment against her as a trustee, for ten dollars or
more, in a process of foreign attachment.

When the plaintiff’ has the body of the defendant in execution,
his right to proceed against his property is suspended. (¢) But

(a) R.8.97. Colby’s Practice, 992. (® R. 8. 90.
(¢) 8 Met. R. 496. R. S. 87. (@) R.8.97.
(¢) 11 New Hampshire R. 311. Colby’s Practice, 295.
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a creditor may sue out a writ upon his judgment, though an exe-
cution be out at the same time, unless the debtor have been
actually seized upon such execution. (a)

Liabilities of attorneys and sheriffs refusing to pay over
moneys collected.—An attorney may be removed by the Supreme
Judicial Court or the Court of Common Pleas for any deceit, mal-
practice, or other gross misconduct, and shall moreover be liable
in damages to the party injured thereby, and to such other pun-
ishment as may be provided by the law. (b)

If any officer unreasonably neglect to pay any money col-
lected by him on execution when demanded by the creditor
therein, he will forfeit and must pay to the creditor five times
the lawful interest of the money from the time of the demand
until it is paid. (¢)

The sherift is responsible for the official misconduct of his
deputies. (d)

When the condition of the official bond of any sheriff is
broken, to the injury of any person, such person may at his own
expense institute a suit thereon in the name of the treasurer of
the commonwealth ; the writ to be indorsed with the name of the
person for whose benefit the suit is brought, or of his attorney,
and the same proceedings to be had thereon, to final judgment
and execution, as in a suit by a creditor on an administration
bond. (€)

No sheriff can be arrested on mesne process or execution in
a civil action, but any such execution will be issued against his
goods, chattels, and lands; and if it be returned unsatisfied, the
creditor may file before the governor and council an attested
copy of such execution and return, giving notice also of such
proceedings to said sheriff ; and if such sheriff do not within thirty
days after said notice pay the whole debt with reasonable costs
of the copies and notifications above mentioned, the governor
will remove him from office. After such removal, and the ap-
pointment of another sheriff, the creditor, his first execution being
returned unsatisfied, may take out an alias execution, which will
run against the body, as well as the estate. (e

(8) 9 Met. R.23. (5) R.S.88. (¢) Ib. 97. (d) Ib. 14.
(e) R. 8. 14.
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Courts.

12. Courts.

The judicial power is distributed between the Supreme Judi-
clal Court, and the Court of Common Pleas. The former has
original as well as appellate jurisdiction in actions arising upon
contract. The latter have a general concurrent jurisdiction in
the same class of cases. The former is held once a year in each
county of the state, the latter three times a year in some and four
times in others. There are also courts of probate, and the muni-
cipal courts of the city of Boston.
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1. Assurances and Evidences of Debt.

Action against drawer and endorser of foreign bills—See
title 2d— Rates of damages on protested bills.”

2. Rates of Damages on Protested Bills.

Damages and interest on foreign bills.—When any foreign
bill of exchange is drawn or indorsed within this state, for the pay-
ment of any sum of money, and such bill is returned from any
place or country without the limits of the United States, pro-
tested for non-acceptance or non-payment, the drawer or indorser
will be subject to the payment of ten per cent. damages thereon,
and charges of protest, and the bill will carry an interest of six
per cent. per annum from the date of the protest. (a)

(a) R. S.287. Reference is made throughout this chapter to « The Public Laws
of the State of Rhode Island and Providence Plantations;” revised and finally enacted
-January, 1844. Published by Knowles and Vose, Providence, 1844.
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Law of Usury.

Action against drawer and tndorser may be joint or several.
—Any person having a right to demand any sum of money upon
a foreign protested bill of exchange as aforesaid, may commence
and prosecute an action for principal, damages, interest, and
charges of protest, against the drawers or indorsers, jointly or
severally, or against either of them separately, and judgment will
be given for such principal, damages, and charges, and interest
upon such principal at the rate aforesaid, to the time of such
judgment, together with costs of suit.

Damages and interest on inland bills—When any inland bill
of exchange is drawn or indorsed within this state, for the pay-
ment of any sum of money without the same, and such bill is
protested for non-acceptance or non-payment, the drawer or
indorser will be subject to the payment of five per cent. damages
thereon, and charges of protest, and the bill will carry an interest
of six per cent. per annum from the date of the protest.

3. Law of Usury.

Rate of interest established—The lawful rate of interest in
this state is six per cent. (a) -

Usury being pleaded, the court may admit the parties as wit-
nesses : judgment, how entered: certain usages excepted from
these provisions.—If suit be commenced on any specialty, con-
tract, promise, or assurance, made in this state after the passing
of this act, and the defendant specially plead that higher interest
than the rate aforesaid was taken, or thereby secured or agreed
for, the court will admit the defendant as a witness, on issue
Jjoined in such suit, and also the plaintiff on his own motion: and
if such agreement be found usurious, the plaintiff will have judg-
ment for the principal sum of money, or real value of the goods,
wares, or other commodity as aforesaid, with legal interest there-
on, with costs: nothing herein contained extending to the letting
of cattle, or other like usages among farmers, or to maritime con-
tracts among merchants, as bottomry, Insurance, or course of
exchange, as has been heretofore accustomed.

(a) R. 8. 286.
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Frauds.—Limited Partnerships.

4. Frauds

Actions not to be brought in certain cases, unless on promises
in writing.—No action may be brought whereby to charge any
executor or administrator on his special promise to answer any
debt or damage out of his own estate, or whereby to charge the
defendant upon his special promise to answer for the debt, default
or miscarriage of another person: or to charge any person upon
any agreement made on consideration of marriage: or on any
contract for the sale of lands, tenements, or hereditaments, or the
making of any lease thereof for a longer time than one year: or
upon any agreement which is not to be performed within one
year from the making thereof, unless the promise or agreement
on which such action is brought, or some note or memorandum
thereof is in writing, and signed by the party to be charged
therewith, or some other person lawfully authorized. (a)

Fraudulent conveyances, §c., to be void—Every gift, grant,
or conveyance of lands, tenements, hereditaments, goods or chat-
tels, or of any rent, interest, or profit out of the same, by writing
or otherwise, and every note, bill, bond, contract, suit, judgment
or execution, had or made or contrived, of fraud, covin, collusion,
or guile, to the intent or purpose to delay, hinder, or defraud
creditors, or to deceive or defraud those who may purchase bona
fide the same estate, real or personal, will be deemed, as against
the person or persons, his, her, or their legal representatives or
assigns, whose rights or interests, by such devices and practices

as aforesaid, are or might be, injured, delayed or defrauded,
utterly void.

5. Limited Partnerships.

The laws of Rhode Island on this subject are the same with
those of Massachusetts, with the following exceptions : (b)

The sections in reference to the equity power of the Supreme
Cqurt, and the presumption of assent of creditors to a partner-
ship assignment, are not found in the laws of Rhode Island.

() R. S.292. b) Ib. 282.
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Principals and Agents.

The certificate required to be made by all the parties to a
limited partnership must be acknowledged by said parties before
some justice of the peace or public notary, and filed in the office
of the clerk of the town in which the principal place of business
of the partnership is situated, and recorded by such clerk ina
book kept for that purpose. If the partnership have places of
business in different towns, the certificale must be filed and
recorded in like manner in the office of the clerk of every such
town.

The partners must publish a copy of the certificate for six
successive weeks immediately after the registry thereof, in at
least two newspapers printed in this state: the partnership to be
deemed general in case such publication be not made.

In case of the insolvency of any limited partnership, no
special partner will, under any circumstances, be allowed to
claim as a creditor till the legal claims of all the other creditors
of the partnership shall be satisfied.

No dissolution of a limited partnership will take place, except
by operation of law, before the time specified in the certificate
before mentioned, unless notice of such dissolution be recorded
in the clerk’s office, where the original certificate, or the certifi-
cate of renewal or continuation of the partnership was recorded,
and in every other clerk's office where a copy of such certificate
was recorded, and unless such notice be published for six succes-

sive weeks in at least two newspapers printed in this state.

6. Principals and Agents.

Person in whose name merchandise is shipped, deemed the
owner, &e. : consignee to have lien thereon Jfor advances, unless
notified who is the true owner.—Every person in whose name
merchandise is shipped will be deemed the true owner thereof, so
as to entitle the consignee thereof to a lien thereon for moneys
advanced or negotiable security given by such consignee, to or
for the use of such owner: provided such consignee shall not
have notice by bill of lading or otherwise, at or before the ad-
vancing of any money or security by him, or at or before the
receiving such money or security by the person in whose name
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Principals and Agents.

the shipment has been made, that such person is not the bona fide
owner thereof.

Person intrusted with goods for sale, &c., deemed the owner :
may sell or pledge them in case, &c—Any person intrusted with
and in possession of goods delivered to him for the purposes of
sale, and any person intrusted with and in possession of any bill
of lading, receipt, or certificate of a warehouse keeper or inspector,
or any warrant or order for the delivery of goods, will be deemed
to be the true owner of such goods, or of the goods mentioned
and described in such documents respectively, so far as to give
the same validity, force, and effect, to any contracts thereafter
entered into by him with any person for the sale or disposition of
the same, or for the deposit or pledge thereof, as a security for
any money or other property advanced, or any negotiable instru-
ment or other obligation in writing given upon the faith of such
goods, or of such several documents, or either of them, as if the
same contract had been so made by the bona fide owner of such
goods: provided that the person so contracted with shall not have
notice, by such document or otherwise, that the person so intrusted
as aforesaid is not the bona fide owner.

Person accepting such merchandise in deposit, &c., will ac-
quire no other right than the agent had therein.—Any person ac-
cepting or taking any such merchandise, goods, or document, in
deposit or pledge from any such agent as a security for any ante-
cedent debt or demand, will not acquire thereby or enforce any
right or interest in or to such goods, merchandise, or document,
other than was possessed or might have been enforced by such
agent at the time of such deposit or pledge.

Any person may purchase of an agent : sale and purchase
valid, unless notified that the agent is not authorized to sell—Any
person may contract with an agent intrusted with goods, or to
whom the same may be consigned, for the purchase of such goods,
and receive the same and pay for them to such agent ; and such
contract and payment will be binding and good against the owner
of such goods, notwithstanding the purchaser shall have notice
that the person making such contract, or in whose behalf the same
is made, is an agent : provided that such contract and payment
be made in the usual and ordinary course of business, and that
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such purchaser shall not, when such contract is entered into or
such payment made, have notice that such agent is not authorized
to sell said goods or to receive said money.

Owner of goods may recover them from his agent before sold,
&c.: may demand of purchaser sum agreed to be paid for them,
recover them if pledged, &c.—Nothing herein contained will be
deemed to prevent the true owner of any such goods shipped, in-
trusted, or deposited as aforesaid, from demanding and recovering
the same from his factor or agent, before the same shall have been
so sold, deposited, or pledged, nor to prevent such owner from
demanding and receiving from any such purchaser the sum agreed
to be paid for the purchase of such goods, subject to any right of
set-off on the part of such purchaser agminst such agent or factor:
not to prevent any such owner from demanding and recovering
such goods from any person with whom the same may have been
so deposited or pledged as a security for any mouey or other pro-
perty advanced, or any negotiable security or obligation in writing
given as aforesaid, upon repayment of such money or restoration
of such other property, and satisfuction of such security or obli-
gation in writing so advanced, together with such further sum as
shall, with the amount so advanced by such depositary or pawnee,
be equal to the money or other property and security or obliga-
tion in writing, if any, advanced by such agent or factor to such
owner, or to the amount for which such agent or factor has a lien
on the same goods : nor to prevent such owner from recovering
from such depositary or pawnce any balance or sum of money
remaining in his hands as the produce of the sale of such goods,
after deducting thereout the amount of the money or other pro-
perty or security in writing so advanced : and the amount so set
off’ and retained by such purchaser or paid by such owner on re-
deeming such goods, or in any manner allowed by him on reco-
vering the same or the produce of the sale thereof, will be deemed
and taken as so much paid by him to and for the use of such agent
or factor.

Common carrier, &c., prohibited from selling or pledging.—
Nothing in this act authorizes a common carrier, warehouse-keeper,
or other person to whom merchandise or other property may be
committed for transportation or storage only, to sell or pledge the
same.
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Laws of Insolvency.

Penalty on agent for fraud—If any such agent or factor
deposit or pledge any goods, wares, or merchandise, or any such
document as is herein before mentioned, which shall have been
intrusted or consigned as aforesaid to his care or management,
with any person as a security for money or other property bor-
rowed or received by such agent or factor, and shall apply or dis-
pose of any of the proceeds thereof to his own use, in violation
of good faith, or with intent to defraud any such owner of such
goods, the person so offending will be deemed guilty of a misde-
meanor ; and on conviction thereof on indictment, will be fined
not more than one thousand dollars, or be imprisoned not exceed-
ing five years.

7. Laws of Insolvency.

Petitions in insolvency, by whom and to whom to be made :
exhibits to be filed therewith : and what court has jurisdiction of
the matter.—Any inhabitant of this state, who shall have resided
and been domiciled here three years next preceding the preferring
his petition, (this term of residence the court may dispense with
when they think it just and consistent with the true intent of this
section,) and whose debts exceed one hundred dollars, and who is
or shall be insolvent, may petition the Supreme Court for the ben-
efit of this act: and must exhibit and file with said petition under
oath, a statement of all his debts, and to whom due, and of the
losses and misfortunes by which his insolvency has been caused,
and a true inventory of all his estate, both real and personal, in
possession or action, remainder, or reversion, excepting wearing
apparel not exceeding in value one hundred dollars. The clerk of
said court will give due notice to creditors. And said Supreme
Court have full jurisdiction over said petition, and power to carry
into effect all the provisions of this act. (@)

Ezamination of petitioners, §-c.—Said petitioners will be strict-
ly examined by the court and any creditors who desire it, in refer-
ence to all matters pertaining to their estate, conduct, and circum-
stances, so far as the interests of the creditors may have been or
may be liable to be affected thereby, and said court may require

(o) R. S. 210.
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them to produce satisfactory evidence of all such facts as they may
deem material to a full understanding of the merits of each case.
And no discharge will be granted, unless, upon full investigation
and hearing of such testimony (if any), the court consider said
petitioner entitled thereto.

Effect of such petition on proceedings for collection of debts.—
On the reception of such petition, said court will have power, in
their discretion, to stay all proceedings against the body and estate,
or either, of the petitioner, for the collection of debts: and to cause
said petitioner to be liberated from jail, on giving sufficient bonds,
conditioned to return to jail in ten days after the rising of the court
at which such petition shall be finally disposed of, unless such pe-
titioner receive a certificate of discharge from said court.

Assignment.—Whenever the benefit of this act is extended to
any such petitioner, he must at the same term, before recciving his
certificate of discharge, make, acknowledre, and deliver to such
assignee or assignees as the court appoint, an assignment in trust
of all his estate, real and personal, of any kind whatsoever.

Fraudulent conveyances by petitioner—If any petitioner, be-
fore making his assigmucnt, convey lands, goods, debts, demands,
or property of any kind whatever, with intent to defraud his cred-
itors, all the property so assigued will nevertheless vest in the as-
signee ; and every person receiving any such conveyance, and will-
fully concealing such property, will forfeit double the value thereof,
for the benefit of the creditors: and any person suspected of such
concealment, may, on application of the assignee, be brought be-
fore said Supreme Court, and examined on oath respecting the
same.

Assignees, by whom called to account, 4-c.—Such assignee or
assignees iy be called to account, and discharged by said court,
and others be appointed in their places.

Dutics of assignees.—Said assignee must, before proceeding to
act, be sworn before said court, and if required give bonds for the
faithful performance of the trust: give due notice, as by law re-
quired, that creditors may prove their claims against the estate, for
which purpose not less than six nor more than eighteen months
from the first publication of notice will be allowed at the discre-
tion of the court. It will be the duty of the assignee to examine
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the insolvent touching the claims against his estate, and to require
him to produce any paper which may be of use in deciding any of
said claims. At the expiration of the time allowed for proving
claims, the assignee will forthwith make division of the net pro-
duce of said estate among the creditors, in proportion to their re-
spective debts, allowing to the insolvent those articles which are
exempted from attachment, and deducting the necessary expenses
of settling the estate and the reasonable compensation of the as-
signee.

Appeal to the general assembly from decree of the Supreme
Court.—Any petitioner, or any creditor of a petitioner, may ap-
peal from the final decision of the Supreme Court, on the petition,
to the ueneral assembly, upon filing notice of such appeal in the
clerk’s office of the Supreme Court in the county in which such
petition shall have been so tried and decided. When the prayer of
the petition shall have been granted by the Supreme Court, and
the creditor appeals from such decision, all proceedings for debt
against the person of the petitioner will be stayed till the trial of
the petitioner in the general assembly, or until said assembly shall
otherwise direct.

Effect of discharge : effect of fraud and perjury on such dis-
charge.—lusolvent debtors, obtaining a discharge under this act,
without fraud or perjury are not liable to arrest or bodily restraint
on account of any debt, covenant, contract (except a promise of
marriage), agreement, or pecuniary obligation of any kind, not
originating in tort or criminal conduct, contracted, entered into, or
incurred prior to the filing of the petition ; but any creditor may
sue out an original summons against him, and on final judgment
in favor of such creditor, execution will issue, not running against
the body of said insolvent, nor can his real estate be attached there-
on, unless at the time of the attachment he be absent from the
state or concealed therein. If the plaintiff on trial prove any fraud-
ulent proceedings or practices on the part of said defendant, by
him concealed from said court, for the purpose of fraudulently ob-
taining his discharge, said plaintiff will have judgment for his debt
and damages (being first proved and ascertained) as if no such
discharge had ever been granted to the defendant ; and in all cases
thereafter said discharge will be considered null and void.
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Effect of Marriage upon the Title to the Wife’s Property.

Provisions 1n reference to the sett-off of mutual debts, and the
Sform of oath to be taken by the insolvent—Substantially the same
as under the Insolvent Laws of Massachusetts.

Preferred debts.—All debts due to this state or any town there-
in for taxes, or to the United States, will be considered preferred
debts, to be paid before any dividend is made.

Man marrying a woman discharged under this act, liable for
what debts of hers.—A man intermarrying with a woman who has
been discharged under this act, will be liable for debts incurred on
any contract entered into by his wife before the benefit of this act
was extended to her, only to the amount of such property as came
into his possession or under his control by her marriage, excluding
her wearing apparel.

8. Lffect of Murriage upon the Title to the IVife's Property.

Certain property possessed by a woman before marriace, &ec.,
secured to her sole use.—The real estate, chinttels real, houschold
furniture, plate, jewels, stock, or shares in the capital stock of any
incorporated company of this state, or debts sccured by mortgaze on
property within this state, which are the property of any woman
before marriage, or which may become the property of any
woman after marriage, are so far secured to her sole and separate
use, that the same, and the rents, profits, and income, will not be
liable to be attached or in any way tuken for the debts of the
husband, either before or after his death; and on the death of
the hushand, in the life-time of the wife, will be and remaiu her
sole and separate property. In case of the sale of any such pro-
perty, the proceeds may be invested in the wife’s name in any of
the kinds of property aforesaid, and be secured to and holden by
the wife in the same manner as the property sold. (a)

Furniture, stocks, mortgages, &c, possessed by wife, not to be
sold, §c., unless by joint deed, except, §c.—The chattels reul,
houschold furniture, plate, jewels, stock or shares, or debts. as
aforesaid, so held as aforesaid, cannot be sold, leased, or conveved
by the husband, unless by deed in which the wifec joins as grantor ;
said deed to be acknowledged as by law provided in the case of

(a) R.S.270.
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real estate of marriage; but whenever said household furniture,
plate, or jewels are sold by her husband as his own property, to
one purchasing the same bona fide, and without actual or construc-
tive notice of the right of the wife thereto, such sale will vest in
such purchaser a good and valid title thereto.

Disposal by married woman of her personal property by will—
Any married woman, more than eighteen years old, may dispose
of her personal estuite secured to her by this act, by will executed
in the common form.

Property liable for debts of wife contracted before marriage.—
The property secured to any married woman by this act will be
liable to attachment or levy for her debts, contracted before mar-
riage, as if she had continued sole ; and nothing herein contained
will be construed to impair any right of lien thereon, or any legal
remedy for the enforcement thereof.

To what the provisions of this act apply.—Nothing herein
contained will impair the rights of the husband as tenant by
courtesy, or his right to administer on the estate of his wife, in
case she dies intestate, or will authorize any husband to give to
or settle upon his wife any of his property in any other manner
or with any other effect than if this act had not been passed.

9. Limitation of Personal Actions.

Certain actions to be brought within siz years; others within
Jour ; others within two ; covenant, &-c., within twenty.—All ac-
tions of trespass, trespass and ejectment, detinue or replevin ; all
actions of account and upon the case, except on such accounts
as concern trade or merchandise between merchant and merchant,
their factors or servants; all actions of debt founded on any
contract without specialty ; all actions of debt for arrearages of
rent; actions of debt for other causes, and all actions of covenant,
brought at any time after this act goes into operation, must be
commenced and sued within the time hereinafter directed, viz.:
Said actions upon the case, except for slander, and said actions of
account, and the said actions for debt, founded on any contracts
without specialty, or brought for arrearages of rent, and all ac-
tions of detinue and replevin must be commenced within six
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years after the cause of action accrues; said actions of trespass,
and trespass and ejectment, within four years after the cause of
action accrues; actions upon the case for words, within two
years after the cause of action accrues; and all actions of debt,
other than those before specified, and all actions of covenant,
within twenty years next after the cause of such actions ac-
crues. (a)

If defendant be without the state, &c., when suit may be com-
menced.—If any person go out of the state after cause of action
has accrued, but before said action is barred under this act, the
time of his absence will not be reckoned in computing the time
of limitation.

If plaintiff be under age, &c.—If any person be under twen-
ty-one years of age, feme covert, non compos mentis, imprisoned
or beyond the limits of the United States, when the cause of
action accrue, such person may bring such action within the time
herein before limited, after such impediment is removed.

Case of the death of either party.—If any person for or
against whom any of said actions accrue, die before the time limited
for bringing the same, or within thirty days after the expiration
of said time, and the cause of action survive, such action may be
commenced by or against the exccutor or administrator of the
deceased person, at any time within one year after the granting
of letters testamentary or of administration.

Case of abatement or arrest of judgment.—If any action duly
commenced within the time herein limited therefor, be abated or
otherwise avoided or defeated by the death of any party thereto,
or for any matter, or if, after verdict for the plaintiff, the judgment
be arrested, the plaintiff may commence a new action for the
same cause at any time within one year after the abatement or
other determination of said original suit ; and if the cause of ac-
tion legally survives, his executor or administrator may, in case
of his death, commence said new action within the said one
year.

(a) R. 8. 220.
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Effect of Death on the Rights of Creditors.

10. Effect of Death on the Rights of Creditors.

When executor must prove will, or decline the trust, &c.—
Every executor of the will of any person deceased, knowing of
his appointment, who does not prove said will, or present it, and
declare his refusal in writing, within thirty days from said decease
will forfeit ten dollars per month from the expiration of said thirty
days till he prove or present the same as aforesaid.

If executor decline his office, to whom administration will be
granted—Upon such neglect or refusal of an executor, adminis-
tration will be committed to one or more of the devisees or lega-
tees, or of the principal creditors, or such other person as the
court think fit.

Who will be erccutors in their own wrong.—Any person
alienating or embezzling any of the personal estate of any deceased
person, before he has taken out letters of administration, and ex-
hibited a true inventory of all the known estate of said person
deceased, will be liable to all persons aggrieved, as an executor in
his own wrong.

Ezecutor’s bond, and proceedings in case such bond is not
given.—Every executor must give bond with sufficient sureties,
before entering on his trust, to return a true inventory of all the
testator’s personal estate to the court of probate within three
months, and to render an account of his proceedjngs, as adminis-
trators are bound to do; unless said executor be a residuary leg-
atee, in which case bond may be given by him to pay the debts
and legacies of the testator. In case such executor neglect or
refuse for twenty days to give bond as aforesaid, administration
with the will annexed may be committed to some other person.

Personal property of intestate, how to be disposed of —If any
person die possessed of any personal estate, the same will stand
chargeable with the payment of all the just debts and funeral
charges of the deceased, and the expenses of settling his estate;
the surplus remaining thereafter, unbequeathed, will be distributed
as follows :—one-third thereof to the widow of the deceased, un-
less the intestate died without issue, in which case she will have
one-half; the residue to be distributed among the heirs in the
same manner as real estate.
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To whom administration will be commitied —Administration
of an intestate’s estate will be granted to the widow or next of
kin, being upwards of twenty-one years of age, or both, as the
court may think proper, within thirty days; and if at the expira-
tion of that time they neglect to take out or apply for letters of
administration, the court will commit administration to some suit-
able person.

Bond to be given by administrator.—Substantially the same
as in Massachusetts.

Proceedings in case the estate is insolvent.—On due repre-
sentation by the executors or administrators of any insolvent
estate, three commissioners will be appointed by the court of
probate, whose duties will be substantially the same as those of
commissioners in like cases in Massachusetts. The distribution
of such estate will also be the same as in that state.

Any creditor whose claim is rejected by the commissioners,
may sue for the same in the common law courts, after giving due
notice in the office of the clerk of probate. If the executor or
administrator be dissatisfied with any creditor’s claim allowed, it
will be stricken from the commissioners’ report. And executors
and administrators may submit any claim mentioned in this sec-
tion to reference, the decision of the referees thereon to be final.

If any creditor do not make out his claim with the commis-
sioners during the existence of their commission, or at common
law, or before referees, as herein provided for, he will be for ever
barred of his action therefor against the executor or administrator ;
unless there be estate remaining in the hands of such executor or
administrator upon the settlement of his account with the court
of probate, after deducting the amount of claims allowed by the
commissioners from the amount of the estate of the testator or
intestate, remaining in the hands of such executor or administra-
trator, to be applied to the payment of the debts of said testator
or intestate.

The pendency of any commission as aforesaid will be no bar
to any action against the executor or administrator, after the ex-
piration of two years from the granting of letters testamentary
or of administration.
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11. Mode of Collecting Debts.
I. BY FOREIGN ATTACHMENT.

What is liable to attachment by this process.—When any per-
son resides or is absent out of the state, or conceals himself
therein so that his body cannot be arrested, and when any incor-
porated company established out of this state is indebted to any
person, then the personal estate of such absent or concealed per-
son or foreign corporation, lying in the hands of their attorney,
agent, factor, trustee, or debtor, will be liable to be attached, the
plaintiff giving special order therefor on the back of his writ, to
answer any just debt or demand. (a)

How plaintiff in such suit may recover amount in the hands
of garnishee—If it appear that, at the time of the service of said
writ on said garnishee, there was personal estate of defendant
in his hands, then the plaintiff, after having recovered judgment
against such defendant, may bring his action against such garni-
shee, to recover so much as will satisfy such judgment with inte-
rest and costs, if there shall appear by said garnishee’s account
to be a sufficiency for the same, otherwise for so much as shall
appear by said account to be in his hands; and if it appear that
several garnishees had property of the defendant as aforesaid, said
plaintiff may sue each separately, and recover the amount in his
hands, until such plaintiff receive full payment of his judgment
against the defendant, with interest and costs; provided, always,
that any garnishee, after final judgment against the defendant,
may satisfy such judgment or any part thereof, to the amount of
the estate attached in his hands, before any suit shall be brought
against him therefor.

Liability of garnishee who, after due service, refuses to ren-
der an account.—If any person, body corporate, or copartnership
after due service upon them as garnishee, neglect or refuse to ren-
der an account on oath, as required, of what personal estate of
the defendant they had at the time of such service, such garnishee
will be liable to satisfy the judgment that the plaintiff may ob-
tain against the defendant in such case, to be recovered by special

(a) R. 8. 109.



RHODE ISLAND. 113

Mode of Collecting Debts.

action on the case. If several garnishees so neglect or refuse in
the same case, the plaintiff must bring his action against them
all jointly.

Persons served with copy may defend the suit in the name of
the defendant.—Any person duly summoned as garnishee may file
an answer and defend the suit in behalf and in the name of the
defendant.

Mariners’ wages, &c., not liable to attachment.—Mariners’
wages are not liable to attachment under this act, till after the
termination of the voyage in which such wages have been earned;
nor is any debt which is secured by bill of exchange or negotia-
ble promissory note.

Shares in a bank, &c., liable to attachment—The stock or
shares of any body corporate established out of this state, and
the stock or shares of any person who shall reside or be absent
from this state, or shall conceal himself therein, in any bank, in-
surance company, or other incorporated company within this
state, will be liable to be attached to answer to any just claim;
and whenever any writ is sued out as aforesaid, the plaintiff or
his attorney must, on the back of said writ, direct the officer
charged with the service thereof to attach the defendant’s stock
or shares in such company.

I[I. BY SUIT AT COMMON LAW.

Attachment of real and personal estate—\Vhenever a writ
authorizing an arrest is delivered to an officer for service, if, after
using his best endeavors, he cannot find the body of the defendant
within his precinet, he will attach his goods and chattels to the
amount commanded in the writ, if so much can be found, and
may attach property of any less value, if so ordered by the plain-
tiff or his attorney on the back of the writ.

When a writ is taken out from any Court of Common Pleas,
against any person whose body or personal estate cannot be found
within this state, the words “real estate” may be added in the
writ next to the words “ goods and chattels,” and the officer will
attach the real estate of the defendant in the same manner as
personal estate ; and in all cases where real estate is attached, and

8
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the plaintiff’ recovers judgment, execution will be granted against
the real estate attached as aforesaid. And in all cases where exe-
cution is issued on any judgment where real estate was not at-
tached on the original writ, if no personal estate can be found,
nor the debtor’s body, the party obtaining judgment may cause
execution to be levied on real estate.

When judgment will be entered : time within which judgment
may be obtained in cases where there is no controversy—Every
judgment will be entered as of the last day of the term in which
it is rendered, unless otherwise ordered by the court.

In a defaulted action, where service is made on the person,
;udgment may be obtained at the term when such action is en-
tered.

Arrest—when permitted—The body of any male debtor may
be arrested on mesne process or execution, in any civil action for
debt.

Writs against females—how issued and served —Every origi-
nal writ issued against a female, founded on a contract not under
seal, must be a writ of summons, and not a writ of arrest. No
execution will issue against the body of any female, on any judg-
ment founded on a contract not under seal, where the debt or
damages recovered do not exceed the sum of fifty dollars. In
such cases, executions will issue against the goods, chattels, and
real estate of the defendants. (a)

Ezecution issued in a suit commenced by attachment—when to
be levied on property attached.—When a writ has been served by
attachment of real or personal estate, and judgment is for the
plaintiff; the execution issued thereon must be levied on the pro-
perty so attached, as soon as may be; and if the same be not so
levied before the return day thereof, the property attached will
be discharged. (b)

Ezecutions, when to be issued, and when returned.—Execu-
tions will not be issued from the Supreme Court or Court of
Common Pleas till the expiration of five days next after the rising
of the court at which such judgment is rendered ; and every exe-
cution issued from either of said courts will be made returnable
to the next succeeding tern thereof, and must be returned within

(a) R.3.124 () R. 8. 114.
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five days from the day appointed for the sitting of the court from
which it issued.

Executions, original or alias, may be issued at any time with.
in six years from the rendition of the judgment originally, or from
the return day of the last execution. (a)

12. Courts.

The judicial power is vested in a Supreme Court, and a Court
of Common Pleas for each of the five counties in the state. These
courts have a general and almost concurrent civil jurisdiction.
The former is held once, the latter are held twice a year in each
county.

(a) R. S. 138, 140.
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1. Assurances and Evidences of Debt.

Book accounts.—In all actions of debt on book, tried on the
general issue, the evidence of the parties, and of any other per-
sons interested, taken in or out of court, in the manner and form
required in other cases, may be admitted by the court. (@)

When the defendant in any action of debt on book has made
any plea under which it is lawful to give in evidence any book
account in favor of the defendant against the plaintiff, the court
may on motion of the plaintiff, order that oyer be given to the
plaintiff’ of the book of the defendant, forthwith, or at such time
as the court may prescribe. (b)

In actions of debt on book, where the account is alleged to be
over seventeen dollars, the court may appoint not more than three
persons to audit and adjust the accounts between the parties, on
whose award judgment will be rendered. (c)

(a) R. 8. title 10. 10 Conn. R. 179. 2 Root’s R. 59, 130, 188.
(4 1RoorsR.273. 6 Conn. R, 14. (c) 8 Conn. R. 500. 3 Day’s R. 300.
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What notes negotiable—All promissory notes, duly executed,
to the amount of thirty-five dollars, or more, for the payment of
money only, made payable to any person or persons, on his, her,
or their order, or to the bearer, are assignable, according to the
custom of merchants and the law relating to inland bills of ex-
change ; nothing herein contained to vary the jurisdiction of the
court in relation to the maker of such note, nor to authorize any
person or persons to issue bills of credit to be used as a general
currency or medium of trade, in lieu of money. ()

2. Rate of Damages on Protested Bills.

When any bill of exchange, hereafter to be drawn or nego
tiated within this state, on any person or persons of or in any
state, territory, or district of the United States, is returned un-
paid, having been duly protested for non-payment in the manner
usual in cases of foreign bills of exchange, the person or persons
to whom the same is or may be payable will be entitled to re-
cover of the drawer or drawers, or the indorser or indorsers of
such bill of exchange the damages hereafter specified, besides the
principal sum for which said bill was drawn, with lawful interest
on the aggregate amount of such principal sum and damages,
from the time at which notice of protest was given and the pay-
ment of said principal sum and damages was demanded, to wit:
if such bill was drawn on any person or persons of or in the
city of New-York, two per cent. on the principal sum specified
in such bill; if upon any person or persons of or in the states of
New Hampshire, Vermont, Maine, Massachusetts, Rhode Island,
New-York (excepting the city of New-York), New Jersey,
Pennsylvania, Delaware, Maryland, or Virginia, or of or in the
District of Columbia, three per cent. upon such principal sum ;
if upon any person or persons of or in the states of North Caro-
lina, South Carolina, Ohio, or Georgia, five per cent. upon such
principal sum ; or if upon any person or persons of or in any
other state, territory, or district of the United States, eight per
cent. upon such principal sum; such damages, so to be recovered
and received, to be in lieu of interest and all other charges, to the

(a) R. S. tide 72.
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time at which the notice of such protest and demand of payment
was made and given as aforesaid ; and the amount of such bill
and the damages payable thereon, as above specified, will be
ascertained and determined without any reference to the rate
of exchange existing at the time of such notice and demand of
payment. (a)

3. The Law of Usury.

What is lawful interest—Lawful interest in this state is six
per cent,

Usurious contracts void—All bonds, contracts, mortgages,
and assurance whatever, made for the payment of any principal
or money lent, or covenanted to be lent upon or for usury,
whereby more than lawful interest is reserved or taken, will be
utterly void. (b)

Penalty for taking usury.—Any person taking usury in any
form will forfeit the money or other property lent, bargained,
sold, or agreed for in the usurious bargain or agreement, one-
half to the prosecutor and the other half to the treasury of the
state. (c)

In an action on any contract, if the defendant inform the
court that such contract was made on a usurious consideration,
the court, as a court of equity, may examine the parties, and re-
ceive any other proper testimony thereon. If plaintiff refuses to be
thus examined, he will become nonsuit, and defendant will recover
costs.

And if the court find that the contract was given on usurious
consideration, they will adjust the same in equity, and give judg-
ment for the plaintiff to recover no more than the value of the
goods or the principal sum of money which the defendant re-
ceived, without interest or any advance on the same. (@)

(a) R. 8. title 72.

(® R. S.title 115. 5Cenn. R. 156. 3 Day’s R. 68,268, 356. 1 Root's R.294.
(¢) 4 Day’s R.37,114. 2 Conn. R. 345.

(d) 5 Conn. R. 183. 8 1b. 35. 1 Root’s R. 115, 129, 137, 255, 267, 367.
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4. Frauds.

Statute of frauds.—No suit in law or equity may be brought
or maintained on any contract or agreement whereby to charge
any executor or administrator on any special promise to answer
damages out of his own estate ; or whereby to charge the defend-
ant on any special promise to answer for the debt, default, or
miscarriage of another person; or to charge any person on any
agreement made upon consideration of marriage; or upon any
contract for the sale of lands, tenements, or hereditaments, or any
interest in or concerning them ; or on any agreement that is not
to be performed within the space of one year from the making
thereof ; unless the contract or agrecinent upon which such ac-
tion is brought, or some memorandum or note thereof, is made in
writing, and signed by the party to be charged therewith, or some
other person thereunto by him authorized. (a)

No contract for the sale of any goods, wares, and merchan-
dise, for the price of thirty-five dollars or upwards, will be con-
sidered valid, unless the buyer accept part of the goods o sold,
and recover the same, or give something in earnest, to bind the
bargain, or in part payment, or some note or memorandum in
writing of the said bargain be made und signed by the parties to
be charged, or their agents lawfully authorized.

Fraudulent conveyances and the penalty for makeng them.—
All fraudulent and deceitful conveyunces of real or personal es.-
tate, and all bonds, suits, judgments, executions, o: contracts,
made with intent to avoid any debt or duty of others, win be
void, as against those persons only, their heirs, executors, admin-
istrators, or assigns, whose debt or duty is endeavored to be
avoided. (b)

And all the parties to such fraudulent contract, knowing the
fraud, who shall wittingly justify the same, as being done bona
fide and on good consideration, will forfeit one year’s value of
the land, and the whole value of the goods and chattels, and

(a) R. 8.title 33. 10 Conn. R. 198. 2 Day’s R. 225, 457,535. 1 Root’s R. 57,
59, 73, 77, KU, 142, 172, 549.

() 10 Conn R. 54. 4 Day'sR.284. 5 1b.227,534,384,345. 1 Root'sR.478.
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whatever money is contained in such fraudulent bond or con.
tract. (a)

Assignment for the benefit of creditors to be void wnless it
comply with certain provisions.—All conveyances and assign-
ment of lands, tenements, goods, chattels, or choses in action
hereafter made, directly or indirectly, by any person in failing
circumstances, with a view to his insolvency, to any person or
persons in trust for his creditors, or any of them, will, as against
the creditors of the person making such conveyance or assign-
ment, be fraudulent and void, unless the same be made in writing
for the benefit of all said creditors, in proportion to their claims,
and be lodged for record at the office of the court of probate for
the district where the assigner or assigners, or some of them
reside. (b)

5. Limited Partnerships, and Liability of Corporate Institutions.

Purposes for which limited partnerships may be formed : of
whom said partnership may consist: liability of each class of
partners, and name of the firm.—The same as in Massachusetts.

Certificate to be furnished by partners.—Provisions as to cer-
tificate to be signed by partners, the same as in Massachusetts,
except that the partners must make and sign such certificate be-
fore one of the judges of the Superior Court, or a judge of the
county court, and it must be registered in the office of the town
clerk of the town in which the principal business of the partner-
ship is carried on, and in like manner in every town where the
partnership has places of business. And at the time of making
such registry it will be the duty of such of the general partners
as are authorized by the partnership to transact and manage the
concerns to nake oath of the actual and bona fide advance or
payment of the sum or sums by the special partners, according
to the registry of the amount of the same: and no such capital
may be advanced to the common stock of the partnership, by the
special partners, but in cash payments: and if any person be
guilty of willful false swearing in the premises, he will be deemed
guilty of perjury. In case the provisions herein contained in

(a) 4 Conn. R. 342. 8 Ib. 532. (b) 10 Conn. R. 291. 9 Ib. 492.
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reference to said registry are neglected, or a false registry made,
all the partners will be held liable as general partners. (a)

Capital not to be withdrawn.—No part of the capital fur-
nished by special partners may be withdrawn at any time within
the period during which the partnership is continued: nor will
any special partner be allowed to claim as a creditor in case of
the insolvency or bankruptcy of the partnership.

Publication of terms of partnership.—It will be the duty of
the partners in any partnership formed under this act to publish
the terms of the partnership, so registered as aforesaid, for at
least six weeks after such registry, in at least one newspaper,
published in the county in which their business is or is to be car-
ried on, and in case no newspaper is published in said county
then in a newspaper published in an adjoining county.

Suits to be brought by and against general partners only.—
The same as in Massachusetts.

Capital of corporate institutions limited—The amount of
capital stock in every joint stock corporation will be fixed and
limited by the stockholders, in their articles of association, in no
case to be less than four thousand dollars, nor more than two
hundred thousand dollars, and to be divided into shares of twenty-
five dollars each. (b)

Withdrawal of capital stock before payment of the debts of
the company.—If the capital stock of any such corporation be
withdrawn and refunded to the stockholders, before the payment
of all the debts of the company for which such stock would have
been liable, the stockholders will be liable to any such creditor
of said company, in an action founded on this statute, to the
amount refunded respectively as aforesaid.

Officcrs intentionally neglecting to perform certain require-
ments of the act.—If the president, directors, or secretary of any
such corporation neglect or refuse to comply with the fifteenth,
sixteenth, and seventeenth sections of the act whereof these sec-
tions are a part, respecting the publication of articles of associa-
tion, making and recording the certificate required by law,
increase of capital stock, annual returns, and transfer of stock,
such of them so neglecting or refusing will jointly and severally

(@) R.S. title 77. () Th. title 14.
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be liable in an action founded on this statute, for all debts of said
company contracted after such neglect and refusal.

Liability of directors if a dividend is paid when the company
is insolvent.—If the directors of any such corporation declare
and pay a dividend when the company is insolvent, or any divi-
dend, the payment of which would render it insolvent, knowing
sald company to be insolvent, or that such dividend would render
it so, the directors assenting thereto will be jointly and severally
liable, in an action founded on this statute, for all debts due from
said company, at the time of such dividend.

Penalty on corporations for violating any of the provisions
of this «ct.—If any corporation established under the authority
of this act, violate any of the provisions of said act, and said
company thereby become insolvent, the directors ordering or
assenting to xuch violation will jointly and severally be liable in
an action founded on this statute, for all debts contracted after
such violation.

Liability of private property of stockholders on certain con-
tracts—Ncither the person nor the private property of the stock-
holders of manufacturing companies now (1818) incorporated in
this state, will be liable for or on account of any contract made
by such company after the fourth day of July next, made for the
sole benefit of said company: provided that no company may
take the benefit of this act unless by said fourth of July it lodge
a certificate with the town clerk of that town where the factory
of such company is situated, containing the amount of the capital
stock of such companies. (a)

6. Laws of Insolvency.

Petition by insolvent debtor.—On petition of any inhabitant
of this state to the superior court, held in the county where he or
she is an inhabitant, representing that he or she is insolvent, and
praying for relief, such court, as a court of chancery, will have
cognizance of the case, and if it appear on hearing that the peti-
tioner has a fair character for probity and industry, is not justly
chargeable with idleness or mismanagement in his or her affairs :

(a) R. S. title 64.
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that he or she has become insolvent, and has not conveyed away
estate with intent to defraud his or her creditors, he or she will
be deemed an insolvent debtor under this act. (a)

Notice to creditors out of the state—On application of the
debtor to either of the judges of said court, he will grant an order
directing notice of such petition to be given to the creditors of
such debtor living without this state; and on proof that such
order has been complied with, the court may proceed to hear and
determine such petition at the term when it is made returnable.

Commissioners, their powers and duties.—When any person
is adjudged an insolvent debtor, such court may appoint two or
three commissioners, sworn to execute faithfully the trusts reposed
in them, to whom within thirty days from the rising of the court
aforesaid, such insolvent debtor will make an assignment under
oath of all his or her estate, except that which is exempted from
attachment. The commissioner or any creditor may examine
said debtor, on oath, as to any matters touching his estate. And
it will be the duty of said commissioners to convert all the effects
and estate so assigned to them into money, as speedily as may be,
for the use of the creditors of said debtor.

Said commissioners will receive, adjust, and ascertain the debts
due and owing by said iusolvent to such creditors as shall season-
ably present and prove their claims. Said commissiouers, within
thirty days after the making of said assignment, will give such
public notice of their meetings as said court shall direct; and
they will meet three different times within six months from the
time of said public notice, unless by order of the court the time
of the last meeting be further extended. No claim will be admit-
ted after such last meeting, but as soon as may be thereafter the
commissiouers will examine and decide on all claims which then
remain undecided. And said commissioners will average all
claims allowed, upon the avails of the estate which shall come to
their possession, first deducting therefrom all claims that may be
allowed in favor of this state, and a reasonable amount for their
services and expenses, and will pay over to each creditor, whose

debt has been proved and allowed, his or her ratable share or
dividend.

(a) R. S.title 53. 4 Conn. R. 1. 2 Conn.R. 503. 8 Conn. R. 480
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Certificate of discharge—If, on the examination above men-
tioned, it be the opinion of said commissioners that said insolvent
has made a full and fair disclosure and assigniment of his or her
estate, they will deliver to him a certificate under their hands,
the he or she has made such assignment in conformity with this
act, which certificate will protect the person of said insolvent
from arrest or imprisonment on any debt or demand due or owing
to any creditor named in his or her petition, at the date thereof,
or to any other creditor claiming or receiving any share or divi-
dend fron his or her estate, under this act.

Powers of superior court over commissioners—The superior
court which shall have appointed, will have power, for cause
shown, to remove any commissioner, and fill any vacancy; and
may on motion of one-fourth of the creditors in value, and rea-
sonable notice to said commissioners, hear and decree concerning
any proceedings by them had, or any neglect charged against
them, after granting the said certificate ; and may by any proper
process in chancery, as occasion may require, compel said com-
missioners to execute their trust in such manner as the court shall
adjudge that the provisions of this act require.

7. Lumitation of Personal Actions.

Actions on specialties.—Actions on bonds or writings obliga-
tory, contracts under seal, or promissory notes not negotiable,
must be brought within seventeen years after the cause of action
accrues ; provided, however, that persons legally incapable to
bring such actions when the cause of action accrues, may bring
the same at any time within four years after such incapacity
ceases. (a)

Actions of account, book debt, and assumpsit.—Actions of
account, debt on book or on simple contract, or of assumpsit,
founded on implied contract or on any contract in writing not
under seal, except promissory notes not negotiable, are limited to
six years after the cause of action accrues ; provided, however,
that persons legally incapable of bringing such actions when the

(a) R. 8. title 60.
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cause of action accrues may bring them at any time within three
years after such incapacity ceases.

Actions of trespass on the case.—Actions of trespass on the
case are limited to six years after the right of action accrues.

Actions on express contracts not reduced to writing, trespass,
and case for words.—Actions upon express contract, other actions
of book debt, on proper subjects thereof, not reduced to writing,
or some note or memorandum thereof made in writing and signed
by the party to be charged therewith, or some other person law-
fully authorized ; actions of trespass and actions upon the case
for words, are limited to three years after the right of action
accrues.

Actions on penal statutes.—Actions for forfeitures on penal
statutes are limited to one year after the offence committed.

Actions against officers for neglect of duty.—Actions against
sheriffs, deputy sheriffs, and constables, for neglect of duty, are
limited to two years after the right of action accrues.

Time of commencing new suit after reversal or arrest of judg-
ment.—If in any of said suits or actions, judgment be given for
the plaintiff, and the same be reversed by error, or a verdict
pass for the plaintiff, and upon matter alleged in arrest of judg-
ment, the judgment be given against the plaintiff, that he take
nothing by his writ, declaration, or bill, the party plaintifl; his
heirs, executors, or adminstrators, nay commence a new suit
within a year after such judgment reversed or given against the
plaintiff. In the several cases aforesaid, the time of the defend-
ant’s absence from the state is to be excluded from the com-
putation.

Writs of error and petitions for new trial —Writs of error
brought for the reversal of any judgment, and petitions for new
trial in cases where final judgment has been rendered in chancery
or at law, are limited to three years after the rendering of such

judgment.
8. Effect of Marriage upon Rights of Property.

The interest of any married man in the real estate of his wife,
whether possessed by her at the time of marriage, or acquired
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during coverture, cannot be taken on an execution against him
during the life of the wife, or the life or lives of children the issue
of such marriage. This act does not affect the remedy upon any
contracts made prior to the 1st of July, 1845. (a)

9. Effect of Death on Rights of Creditors.

When executor should prove a will, and proceedings in case
he refuse the trust—The executor of the will of any person de-
ceased must prove it within thirty days after the testator’s
lecease, or present the will and declare his refusal of the execu-
torship. In the latter case, the court of probate will commit the
administration of the estate, with the will annexed, to the widow
or next of kin, or one or more of the principal creditors. (b)

What court will grant administration, and the nature of the
bond given by administrators and executors.—Substantially the
same as in Massachusetts.

Liability of persons embezzling or concealing the effects of a
deceased person.—Persons selling or embezzling any effects of
the deceased, before taking out administration and exhibiting a
true inventory of all the known estate, will be liable to the ac-
tions of any persons aggrieved as executors in their own wrong.

Persons refusing to deliver or give a satisfactory account to
the executor or administrator of any effects in their hands be-
longing to the estate of the deceased, may be bound over by any
justice of the peace to appear before the next probate court. If
he refuse to be examined on oath before said court, or to answer
the interrogatories put to him by said court, he may be committed
to prison, there to remain till he conforms to the law.

Removal of executor or administrator.—If any executor or
administrator, by reason of absence, sickness, or insanity, become
incapable of executing his trust, or neglect or refuse to do the
duties thereof, or waste the estate, and be unable personally to
respond in damages, he may be removed from office by the court
of probate, on due complaint by any heir, devisee, legatee, credit-
or, or surety in an administration bond, who has been injured or
may be exposed to injury, and proof of the facts stated in such
complaint.

(a) Acts of 1845, p. 3€. ) R.S. iitle 31.
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On such removal, a new executor or administrator will be ap-
pointed by the court of probate, who will .receive all the property
of the deceased, and perform all the duties of the first executor
or administrator.

Distribution of real and personal estate of a person dying
intestate.—The court of probate will distribute the estate, both
real and personal, of any person dying intestate, (unless the per-
sons interested in the estate agree upon a division,) in manner
following :

One-third part of the personal estate to the wife of the intestate,
if there be any, and one-third of the lands and houses during life,
where she has not been otherwise endowed before marriage, and
all the residue of the real and personal estate, by equal propor-
tions, according to its value at the time of distribution, to and
among the children, and their legal representatives, if any of them
are dead, excepting children who receive estate, by settlement
of the intestate, in his life time, equal to the share of the others;
and children advanced by settlement or portion, not equal to the
shares of the rest, will have enough to make all the shares equal.

Certain specified changes may be made in this method of dis-
tribution, for the better accommodation of the heirs of any estate.

If any child die before he or she become of age, and before
marriage, ov before any legal disposition thereof, and before mar-
riage, the portion of such child will be equally divided among the
surviving children and their legal representatives.

If there be no children or legal representatives of them, one
moiety of the personal estate will go to the wife, for ever, and
one-third of the real estate for the term of life; and the residue
of the estate, both real and personal, except as hereinafter pro-
vided, will be distributed and set off equally to the brothers and
sisters of the inte_state, of the whole blood, and those who legally
represent them: if there be no such kindred, then to the parent

or parents: if there be no parent, then equally to every of the
brothers and sisters of the half blood, and those wh

resent them : if there be no parent, or brother, or s
representatives of them, then equally to the next of kin in equal
degree: kindred of the whole blood to take the preference to kin-
dred of the half blood in equal degree: no representatives to be

o legally rep-
ister, or legal
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admitted among collaterals, after the representatives of brothers and
sisters. Provided, that all the real estate of the intestate received
from his or her parent, ancestor, or other kindred, will belong equal-
ly to the brothers and sisters of the intestate and their legal repre-
sentatives of the blood of the person or ancestor from whom such
estate came or descended : if there be no such brothers and sis-
ters or legal representatives, then equally to the brothers of such
person or ancestor and their legal representatives: if there be
none such, it will be set off and divided like other real estate.
If there be no wife, all the estate will be divided among the chil-
dren and heirs in manner aforesaid.

Time for granting administration and proving will, limited.
—Administration will not be granted on the estate of any de-
ceased person after the expiration of seven years from his death.

No will will be allowed to be proved by any court of probate
after the expiration of ten years from the death of the testator:
provided, that when any minor is interested in the estate, three
years will be allowed, after he obtains his majority, to take out
administration thereon, or to prove and allow the will.

Insolvent estates.—In case of insolvent estates, commissioners
will be appointed, claims received, and a report made by them,
substantially as provided by the laws of Massachusetts. If, upon
such report, the estate appears to be insolvent, sale of all the pro-
perty, real and personal, will be made, except certain necessary
household goods for the widow, and the proceeds applied to the fu-
neral expenses and incident charges of settling and selling the es-
tate: debts due for the last sickness of the deceased, taxes and
debts due to the state, and the debts of the several creditors, asallow-
ed by the commissioners, in proportion to the sum found to be due.

10. Mode of Collecting Debts.

[. BY FOREIGN ATTACHMENT.

What is attachable by trustee process.—The effects of absent
or absconding debtors, concealed in the hands of their attorneys,
agents, factors, or trustees, so that they cannot be found or come
at to be attached, and debts due from any person to such debtors,
are attachable by trustee process. (a)

(a) R. 8. title 37.
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Proceedings on trial of suits against trustees, judgment, exe.
cution, §c.—Such attorney, agent, factor, trustee, or debtor, may
defend his principal in such suit. If defendant be not in the state,
and do not appear by himself or attorney, and said attorney, agent,
&c., do not appear to defend, the court may continue the action
one or two terms.

If the plaintiff’ obtain execution, the officer serving the same
will make demand of the amount due thereon from the trustee
and principal defendant, and if the trustee do not expose the
effects in his hands, and the debtor do not pay the debt, a writ of
scire facias may be brought against said trustee. If, on trial, it
appear that he has in his hands effects of said debtor, or is indebted
to him, or if he is defaulted, or refuses to disclose on oath, execu-
tion will issue against him, to be paid out of his own goods or
estate, with lawful costs; unless it appear on the trial that the
effects are of less value and the debt of less amount than the
judgment recovered against such absent or absconding debtor, in
which judgment will be rendered to the value of the goods or the
amount of the debt. ()

When demand must be made of trustee ; limitation of scire
facias.—Eflects or debts of an absent or absconding debtor will
not be holden or secured in the hands of his attorney, agent, fac-
tor, trustee, or debtor, by virtue of any judgment rendered against
the debtor, unless demanded of them within sixty days after the
rendition of the judgment. And no writ of scire facias may be
maintained against such attorney. agent, &c., unless the same be
brought within one year next after the right of taking out or
bringing the same shall have accrued. (b)

Debtors discharged from imprisonment, &c., to be deemed ab-
sconding debtors.—Whenever the person of any debtor shall
be discharged from imprisonment or shall not be liable thereto, at
the suit of any of his or her creditors, he or she shall, as to such
creditor or creditors, be deemed an absconding debtor, within the
meaning of this act, and may be proceeded against as such.

Nodebt less than ten dollars, for personal labor or services,
to be subject to foreign attachment—No debt under ten dollars

(a) 8 Conn. R. 111. Kirby’s R. 157, 421, 376. 1 Root’s R. 138, 507, 295, 557,
276, 548, 473, 550. ‘(5 1 Root’s R. 324.

9
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which shall have accrued by reason of the personal labor or ser-
vices of the person to whom the same may be due, may be taken
or holden by virtue of any foreign attachment instituted against
such person under this act.

II. BY SUIT AT COMMON LAW.

Process in civil actions.—The process in civil actions is by
summons, or attachment against the goods and chattels of the
defendant, and for want thereof, against his lands, or in some
cases against his person. (a)

Imprisonment—No person can be arrested upon any process,
mesne or final, in an action founded simply upon contract. A
party may be arrested on the ground of fraud, fraudulent obtain-
‘ng of credit, fraudulent removing, concealing, or conveying of
oroperty. Every prisoner, upon giving bond, may obtain the liber-
ies of the jail.

No female can be imprisoned for any debt incurred since
1826.

Time within which judgment may be obtained where there is
no controversy.—In an action where there is no appearance for
:he defendant, judgment may be obtained at the close of the term
when said action is entered.

When estate attached must be levied on by execution.—No es-
tate attached on mesne process will be held to respond the judg-
ment obtained by the plaintiff at whose suit the same is attached,
either against the debtor, or any other creditor, unless said judg-
ment creditor take out execution on such judgment, and have the
same levied on goods or personal estate, within sixty days after
final judgment, or on real estate, and have the same appraised and
recorded within four months after such judgment has been ob-
tained ; or if said goods or estate are encumbered by any prior
attachment, the execution to be levied as aforesaid within the
respective terms aforesaid, after such incumbrance is removed.

Ezecutions will be granted against what ; and when they may
be levied on the body.—Executions will be granted against the
goods, chattels, lands, and in some cases the body of the debtor

(a) R. 8. title 2.
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By act of 1847, homesteads not exceeding in value three hun-
dred dollars, with the necessary repairs and additions, though
above that sum, are exempt from execution. There are also ex-
empted various minor articles.

Liability of sheriff neglecting or refusing to pay over moneys
collected —Any sheriff neglecting or refusing to pay over moneys
collected on execution, after the same have been duly demanded
of him, will be liable to the party entitled to the same in the sum
of two per cent. per month from the time of such demand till
payment is made. (a) '

12. Courts.

Besides the Probate and Appellate Courts, there is a Superior
Court of Judicature, and there are County Courts, invested with
general original jurisdiction at law and in equity in civil cases.
The former court is held annually in each of the counties of the
state. Two or more sessions of the County Courts are held each
year, in the different counties of the state.

(a) R. 8. title 93.
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1. Bills of Exchange and Promissory Notes.

Negotiability of and action on.—Promissory notes for the pay-
ment of money to any person or order or to bearer, are negotiable
in the same manner as inland bills of exchange by the custom of
merchants; and this, whether executed by natural or artificial per-
sons. The payees, endorsees, and holders of the same may main-
tain actions thereon, in like manner as on inland bills of exchange.
A promissory note payable to the order of the maker, or of a fic-
titious person shall have the same validity, if negotiated, as against
the maker and all persons having knowledge of the facts, as if pay-
able to bearer.

Acceptance—No person in this state can be charged as the
acceptor of a bill of exchange, unless the acceptance is in writing.
If the acceptance is written on a paper other than the bill, it will
only bind the acceptor in favor of a person to whom the accept-
ance has been shown, and who on the faith thereof bhas received
the bill for a valuable consideration. Where a written acceptance
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is refused, the holder may protest the bill for non acceptance. An
unconditional promise in writing to accept a bill before it is drawn,
is deemed an actual acceptance in favor of every person who upon
the faith thereof has received the bill for a valuable consideration.

Rate of damages upon protested bills.—The following rate of
damages is allowed upon bills of exchange drawn or negotiated
within the state which have been protested for non-payment : three
per cent. on bills drawn upon any person at a place in either of
the states of Maine, New Hampshire, Vermont, Massachusetts,
Rhode Island, Connecticut, New Jersey, Pennsylvania, Ohio, Del-
aware, Maryland, Virginia, or the District of Columbia: five per
cent. on bills drawn upon any person at any place in North or
South Carolina, Georgia, Kentucky, or Tennessee : ten per cent.
on bills drawn upon any person at any place in any other state or
territory of the United States, or at any other place on or adjacent
to this continent and north of the equator, or in any British or
other foreign possessions in the West Indies, or elsewhere in the
western Atlantic ocean: ten per cent.on bills drawn upon any
person in any place or port in Europe. The damages are in lieu
of interest, charges of protest and all other charges incurred pre-
vious to giving notice of non-payment; but from such time the
holder of the bill may recover lawful interest upon the aggregate
amount of principal and damages. Where the contents of the bill
are expressed in the money of account of the United States, the
amount of the principal sum and damages is to be determined with-
out any reference to the rate of exchange between the place at
which and on which the bill is drawn ; but where the contents of
the bill are payable in fureign currency, the amount due is to be
ascertained by the rate of exchange, or the value of the foreign
currency at the time of the demand of payment. The same rate
of damages is allowed on the protest of bills for non-acceptance :
the damages in either case to be recovered only by the holder of
a bill who has purchased the same or some interest therein for a
valuable consideration. (a)

2. Interest.

Seven per cent. is the legal rate of interest, and all contracts
or assurances for a higher rate are void, and if the usurious inter-
(a) R. C. ii. 53.
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est has been paid it may be recovered back. Wherever a borrower
files a bill in chancery for discovery or relief or both, the court
shall not require any offer to pay the lawful interest or principal,
but shall, if the usury be established, declare the contract void,
and order the usurious security to be delivered up and cancelled. (a)
In the computation of interest a month is to be considered as the
twelfth part of the year, and as consisting of thirty days.

3. Frauds.

Besides the statute respecting fraudulent conveyances of real
estate, various conveyances and contracts relative to goods, chat-
tels and choses in action are declared fraudulent. All conveyances,
deeds of gift, transfers, or assignments, verbal or written, of goods,
chattels or things in action made in trust for the use of the person
making the same are void as against the creditors, existing or
subsequent of such person. All sales by a vendor, of goods and
chattels in his possession or under his control, and every assign-
ment of goods and chattels by way of mortgage or security, or
upon any condition whatever, unless the same be accompanied by
an immediate delivery, and followed by an actual and continued
change of possession of the thing sold, mortgaged or assigned, are
presumed to be fraudulent and void, as against the creditors of
the vendor, or the person making the assignment, or subsequent
purchasers in good faith, and the burthen of establishing the fair-
ness of such sale or assignment isimposed upon the persons claiming
under them. The creditors embraced by this provision, are all
persons who may be creditors of the vendor or assignor at any
time while such goods and chattels remain in his possession or
under his control.

A mortgage of personal property unaccompanied by any
c.hange of possession will be valid, if filed according to the direc-
tion of the sta.tute, in the city or town where the mortgagor
resTdes at Fhe tlme'of the execution thereof, or in case of his non-
remdepce in the city or town where the mortgaged property is
then situate ; a copy of the mortgage and a statement of the interest

of the mortgagee therein, to be filed anew, at the expiration of a
year.

(a) R.8.ii. 56,
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All conveyances or assignments of either real or personal estate
made with the intent to hinder, delay or defraud creditors are void.

No grant or assignment of any existing trust in lands, goods, or
choses in action, will be valid, unless made in writing. The follow-
ing agreements are void, unless the same, or some note or memo-
randum thereof, expressing the consideration, be in writing, and
subscribed by the party to be charged therewith. 1. Every
agreement that by its terms is not to be performed within one year
from the making thereof. 2. Every special promise to answer for
the debt, default, or miscarriage of another person. 3. Every
agreement, promise, or undertaking made upon consideration of
marriage, except mutual promises to marry. All contracts for the
sale of goods, chattels or choses in action for the price of fifty dol-
lars or more, are void, unless 1. A note or memorandum of the
contract be made in writing, and subscribed by the parties to be
charged thereby : or 2. Unless the buyer receive or accept part of
such goods, or the evidences, or some of them of such things in
action : or 3. Unless the buyer at the time, pay some part of the
purchase money.

A memorandum by an auctioneer in his sale book, at the time
of the sale of any goods at public auction, specifying the nature
and price of the property sold, the terms of the sale, the name of
the purchaser, and the name of the person on whose account the

sale is made, is deemed a note of the contract of sale within the
meaning of the law. (a)

4. Principals, Factors, and Agents.

The nominal shipper of merchandise is deemed the true owner
thereof, so far as to entitle the consignee, who has no notice b
the bil.l of lading or otherwise, that he is not the bona fide owneljf
to a lien thereon for any money advanced or negotiable securit :
given by him to such shipper, or for any money or securit rZ
ceived })y such shipper for his use. An agent intrusted wit}z’ the
possession of a bill of lading or other documentary evidence of
title, or intrusted with the possession of merchandise for the pur-
poses of sale or as a security for advances to be obtained therzon,

(a) R. 8.ii. 194,
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is deemed the true owner so far as to give validity to any con-
tracts by him for its sale, or for a loan of money, or advance of
negotiable security on its faith. Where, however, the person
making advances is advised that the factor is not the owner, the
courts have held that he is not entitled to the protection of the
act. (@) The depositary of such merchandise as a security for an
antecedent debt, acquires no other rights therein, than were pos-
sessed by the agent at the time of the deposit.

The true owner of merchandise thus deposited may reclaim it,
‘upon repaynient of the money advanced, or restoration of the se-
curity siven on its faith, and upon satisfaction of such lien as may
exist thereon in fuvor of the agent depositing the same: or he
may recover from such depositary any balance of the proceeds
arising from the sale of such merchandise, which may remain
after sutisfying his just dues. Common carriers, warehouse keep-
ers, and persons to whom property has been committed for trans-
portation or storage, are not agents within the meaning of the
factor’s act. (b)

5. Effect of Marriage upon the Rights of Property.

The real and personal property owned by any female hereafter
married, at the time of her matriage, and the rents, issues, and
profits thereof remain her sole and separate property, as if she
were a single female, and are neither subject to the disposal of
her husband, nor liable for his debts. The real and personal pro-
perty, and rents and profits thereof, of a female now married, shall
not be subject to the disposal of her husband; but shall be her
sole and separate property, as if she were a feme sole ; except that
it shall be liable for the debts of her husband heretofore contracted.
Married women may take and hold to their own separate use,
free from the control of their husbands, or any liability for their
debts, any real or personal property coming to them from any
other person than the husband, by gift, grant, devise, or be-
quest. (c)

This law was enacted 7th April, 1848.

(a) Stevens ». Wilson, 6 Hill 512, (5) Acts of 1830. (¢) b, of 1848.



NEW-YORK. 137

Limitation of Actions.—Limited Partnerships.

6. Limitation of Actions.

An action upon a judgment or decree of any court of the
United States, or of any state or territory within the United
States, or an action upon a sealed instrument, must be brought
within twenty years. An action upon a contract obligation or
liability expressed or implied, excepting those already mentioned ;
an action upon a liability created by statute, other than a penaity
or forfeiture; an action for taking, detaining, or injuring any
goods or chattels, including actions for the specific recovery of
personal property, or an action for relief on the ground of fraud,
must be commenced within six years. The cause of action is not
deemed to have accrued until a discovery by the aggrieved party
of the facts constituting the fraud. An action against a sheriff or
coroner upon an official liability, must be broucht within three
years, excepting that an action for an escape must be brought
within one year. In an action brought to recover a balance due
upon mutual open and current accounts, where there have been
reciprocal demands between the parties, the cause of action is
deemed to have accrued from the time of the last item in the ac-
count on the adverse side.

Where a person is out of the state at or after the time when
any cause of action has accrued, such period of ahsence is not
deemed a part of the limitation. If any person entitled to an ac-
tion is at the time of its accruing, an infant, feme covert, lunatic,
or imprisoned upon a criminal proceeding for a term less than
that of his natural life, the time of such disability is not to be con-
sidered a part of the period of limitation.

Acknowledgment in writing.—\W here the time for commencing
an action arising on contract has expired, the cause of action can
only be revived by an acknowledgment or new promise in writing,
signed by the party to be charged thereby.

7. Limited Partnerships.

Limited partnerships for the transaction of any mercantile,
mechanical, or manufacturing business, not including banking or
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insurance, within this state, may be formed by two or more
persons.

Such partnerships may consist of one or more persons, who
shall be called general partners, and who shall be jointly and
severally responsible as general partners now are by law; and
of one or more persons who shall contribute, in actual cash pay-
ments, a specific sum as capital to the common stock, who shall
be called special partners, and who shall not be liable for the
debts of the partnership, beyond the fund so contributed by him
or them to the capital.

The general partners only shall be authorized to transact
business and sign for the partnership, and to bind the same.

The persons desirous of joining such partnership, shall make
and severally sign a certificate which shall contain,

Ist. The name or firm under which such partnership is to be
conducted ; 2d. The general nature of the business intended to
be transacted ; 3d. The names of all the general and special
partners interested therein, distinguishing which are general and
which are special partners, and their respective places of resi-
dence ; 4th. The amount of capital which each special partner
shall have contributed to the common stock ; 5th. The period at
which the partnership is to commence, and the period at which
it will terminate. This certificate must be acknowledged or
proved, and certified before the same persons and in the same
manner as conveyances of land; and when thus acknowledged
and certified, it must be filed in the office of the clerk of the
county in which the principal place of the partnership business is
situated, and recorded by him in a book kept for that purpose.
If the partnership have places of business in different counties, a
transeript of the certificate and acknowledgment shall be filed
and recorded in each. An affidavit of one or more of the gene-
ral partners shgll be filed with the original certificate, stating that
the sums therein specified to have been contributed to the com-
mon stock, haw.'e been actually and in good faith paid in cash.
The'pa.rtnershlp will not be considered as formed until these
requisitions of the law have been complied with; and if any false
statement is. made in the certificate or affidavit, all the parties
interested will be deemed general partners. The terms of the
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partnership must be published for six weeks after the registry, in
two newspapers to be designated by the clerk of the county in
which the registry is made, and published in the senate district in
which the business is carried on, or it will be deemed general.

Every renewal or continuance of such partnership, beyond
the time originally fixed for its duration, shall be certified, ac-
knowledged, and recorded, and an affidavit of a general partner
be made and filed, and notice be given in the manner herein
required for its original formation ; and every such partnership
which shall be otherwise renewed or continued, shall be deemed
a general partnership.

Every alteration which shall be made in the names of the
partners, in the nature of the business, or in the capital or shares
thereof, or in any other matter specified in the original certificate,
shall be deemed a dissolution of the partnership; and every such
partnership, which shall in any manner be carried on after any
such alteration shall have been made, shall be deemed a general
partnership, unless renewed as a special partnership, according to
the provisions of the last section.

The business of the partnership shall be conducted under a
firm, in which the names of the general partners only shall be
inserted, without the addition of the word “company,” or any
other general term; and if the name of any special partner shall
be used in such firm, with his privity, he shall be deemed a gene-
ral partner.

Suits in relation to the business of the partnership may be
brought and conducted, by and against the general partners, in
the same manner as if there were no special partners.

Special partners may from time to time, examine into the
condition of the partnership concerns, and advise as to their ma-
nagement, but shall not transact any business on account thereof.
as agent or otherwise; and any violation of this provision will
subject them to the responsibilities of general partners. The spe-
cial partners are not to withdraw any part of the capital stock
contributed by them, during the continuance of the partnership,
in the shape of dividends, profits, or otherwise. All sales or trans-
fers of partnership property, in contemplation of insolvency, or of
the insolvency of any partner, with a view to give preference to
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any creditor of such partnership or insolvent partner, over the
other creditors of the partnership, and all other assurance, exe-
cuted for the same purpose, are void as against the creditors of
the partnership. The same provision is applicable to a similar
transfer by a general or special partner of his own effects. In
case of the bankruptcy of the partnership, no special partner can
claim as a creditor until the claims of all creditors of the partner-
ship have been satisfied. No dissolution of a partnership may
take place previous to the time specified in the certificate of its
formation or renewal, until a notice thereof has been filed and
recorded as in the case of the original certificate; and also pub-
lished once a week for four weeks in the state newspaper, and in
a newspaper printed in each of the counties where the partnership
has a place of business. Any special partner concurring or par-
ticipating in the violation of these provisions, liable as a general
partrer. (a)

General provision as to partnership.—One of several joint
debtors, or one partner upon the dissolution of a partnership, may
compromise with one or all of the joint creditors, and thus exone-
rate himself from all several or individual lability ; which compo-
sition shall be valid and binding upon the parties to it, but in no
manner release the other partners, or impair the creditors’ right
to proceed against them. ()

8. Effect of Death upon the Rights of Creditors.

Jurisdiction of Surrogates—The estates of deceased persons
are administered under the control of the Courts of Surrogates.
These courts are not courts of record, but of peculiar and special
jurisdiction, and any person claiming under their orders must
show that the court had acquired jurisdiction in the mode pointed
out by law. The surrogate is a local officer, confined in the exe-
cution of his duties to the county for which he has been appointed.
He is invested with authority to take the proof of wills of real
and personal estate in the cases prescribed by law, and also to
sake the proof of any will relative to real estate situated within the
county of such surrogate, when the testator in such will has died

(@ R. S. ii. 48 to 52, ® Db ii. 61
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out of the state, not being an inhabitant thereof, nor leaving any
assets therein ; to grant letters testamentary and of administra-
tion; to direct and control the conduct and settle the accounts
of executors and administrators; to enforce the payment of debts
and legacies and the distribution of the estates of intestates; to
order the sale and disposition of the real estates of deceased per-
sons; to administer justice in all matters relating to the affairs of
deceased persons, according to the provisions of the statutes of
the state. (a)

Administration.—In cases of intestacy, administration is first
granted to the relatives of the deceased, and if there be none
such, then to his creditors; the creditor first applying, if there be
no disqualification, to have the preference.

Assets.—The following property is deemed assets, and goes to
the executor or administrator to be applied and distributed as a
part of the personal estate, and to be included in the inventory
which he is required to make thereof—1. Leases for years: lands
held by the deceased from year to year: and estates held by him
for the life of another person. 2. The interest which may remain
in the deceased at the time of his death in a term for years, after
the expiration of any estate for years therein granted by him or any
other person. 3. The interest in lands devised to an executor
for a term of years for the payment of debts. 4. Things annexed
to a freehold, or to any building, for the purpose of trade or
manufacture, and not fixed into the wall of a house, so as to be
essential to its support. 5. The crops growing on the land of the
deceased at the time of his death. 6. Every kind of produce
raised annually by labor and cultivation, excepting grass growing
and fruit not gathered. 7. Rent reserved to the deceased which
had accrued at the time of his death. 8. Debts secured by mort-
gages, bonds, notes or bills; accounts, money, and bank bills, or
other circulating medium, things in action, and stock in any com-
pany, whether incorporated or not. 9. Goods, wares, merchan-
dise, utensils, furniture, cattle, provisions, and every other species
of personal property, unless specially excepted. (b)

Liability of real estate for payment of debts—The general
rule that the personal estate is the primary fund for the payment

(@ R.S.ii. 220. Ib. 73 to 117. @) R.S.ii. 89.
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of debts, and must first be applied thereto, prevails in New-York;
but in case of its deficiency, the executor or administrator may
mortgage, lease, or sell, under the direction of the Surrogate’s
Court, so much of the real estate as may be requisite for the pay-
ment of debts. Such sale may be ordered either upon the appli-
cation of the executor or administrator, setting forth and estab-
lishing in his petition the facts necessary to justify such sale, or
upon the application of a creditor where the executor or admin-
istrator has rendered his account, and it appears therefrom that
there are not sufficient assets to pay the debts of the deceased.
The proceeds of the sale will be distributed among creditors, in
proportion to their respective debts, without giving any prefer-
ence to bonds or other specialties, or to any demands on account
of any suit being brought thereon. The executor is not author-
ized to sell the personal estate, unless he has ascertained that a
sale will be necessary to enable him to pay the debts, and dis-
charge the legacies; and then only so much of the property as
will be requisite for those purposes.

Order in payment of debts.—The following order is to be ob-
served in the payment of debts: 1. Debts entitled to a preference
under the laws of the United States. 2. Taxes assessed upon
the estate of the deceased previous to his death. 3. Judgments
docketed, and decrees enrolled against the deceased, according
to the priority thereof, respectively. 4. All recognizances, bonds,
sealed instruments, notes, bills, and unliquidated demands and
accounts. No preference is to be given to debts due and payable
over debts of the same class not due and payable ; nor, except in
the third class of cases, to any debt of one class over other debts
of the same class: nor can such preference be acquired by com-
mencing a suit for the recovery of any debt, or the obtaining a
judgment thereon against the executor or administrator.

Notice to creditors, and settlement of their claims.—An execu-
tor or administrator, within six months from the granting of let-
ters testamentary or of administration, must insert a notice once
in each week for six months in a newspaper printed in the county,
and in so many other newspapers as the surrogate may deem
most likely to give notice to the creditors of the deceased, requir-
ing all persons having claims against his estate to exhibit the
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same with the vouchers thereof, to the executor or administrator
at a time and place to be specified in the notice ; the day named
to be at least six months from the first publication of the notice.
Where an executor doubts the justness of any claim, the same
may be referred to three disinterested persons, to be approved by
the surrogate : where he disputes or rejects a claim, and no refer-
ence is made, the claimant must within six months from the ma-
turity of his demand, commence a suit for its recovery, or be
for ever barred from maintaining any action thereon. Where suit
is brought upon any claim not presented within the time pre-
scribed after the publication of notice, the executor or adminis-
trator is not chargeable with any assets which he may have paid
in satisfaction of any claims of an inferior degree, or of any
legacies, or in making distribution to the next of kin, before such
suit was commenced, but such creditor may recover from any
legatee or next of kin, the portion of assets which he may have
received. («)

Liability of executors and administrators.—All actions upon
contract may be maintained by or against executors or adminis-
trators, which might have been maintained by or acuinst their
respective testators. Iixecutors or administrators cannot be held
to bail in any action brought against them in their representative
character, unless it be to charge them with waste.

Settlement of account.—At the expiration of eighteen months
from the appointment of an executor or administrator, he may
be required, upon the application of any person having a demand
against the estate of the deceased, to render an account of his
proceedings in the discharge of his trust, and the surrogate may
make such order as shall be just and equitable in the premises.
The cxecutor or administrator may also, at the end of the same
period, voluntarily produce an account of his proceedings before
the surrogate, and after due notice to the parties interested in the
estate, require the same to be judicially examined and settled, and
procure a decree confirming or correcting such disposition of the
property of the estate as he may have made, and directing him
in the legal distribution of any which may still remain in his

(a) R. 8.ii. 90,
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hands.(a) If, upon such application, there is any creditor or
other person interested, residing in any other state of the United
States or Canada, the citation requiring their appearance must
either be published once in each week for three months, in the
state paper, or be personally served on such creditors at least
forty days before the return thereof. The allowance of an ac-
count upon final settlement is conclusive evidence of the follow-
ing facts only : 1. That the charges made in such account for
moneys paid to creditors, legatees, the next of kin, and for neces-
sary expenses, are correct. 2. That such executor or adminis-
trator has been charged all the interest for moneys received by
him, and embraced in his account, for which he was legally ac-
countable. 3. That the moneys stated in such account as col-
lected, were all that were collectable of the debts stated in such
account, at the time of the settlement thereof. 4. That the
allowances in such account for the decrease in the value of any
assets, and the charges therein for the increase in such value, were
correctly made. (b)

Time for payment of debts.—The surrogate having jurisdic-
tion may decree the payment of any debt, or a proportional
part, upon the application of a creditor, at any time after six
months have elapsed from the granting of letters testamentary or
of administration. No execution, however, can issue upon a
judgment against an executor or administrator until an account
of his administration has been rendered and settled, or unless on
an order of the surrogate who appointed him; and if account
has been rendered to the surrogate by such executor or adminis-
trator, execution shall only issue for the sum that shall have ap-
Peared upon the settlement of such account to be a Just propor-
tion of the assets applicable to the judgment. For this purpose, it
is further provided, that where a creditor shall have obtained a
Judgment against any executor or administrator, after a trial at
law upon the merits, he may at any time thereafter apply to the
surrogate having jurisdiction for an order against such executor
or administrator to show cause why an execution should not be
‘ssued upon such judgment. The executor or administrator shall

(2) Dayton’s Law of Surrogates, 188 ; a work in which the entire subject of this
title is elaborately examined. (% R.S. ii. 158
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thereupon be cited to appear and account before the surrogate ;
and 1f upon such accounting, it shall appear that there are assets
in his hands, properly applicable in whole or in part to the pay-
ment of the judgment so obtained, the surrogate shall order that
execution be issued for such amount. (a)

Limitation of actions against—When the defendant to any
action not barred by the statutes of limitation, dies during its pen-
dency and before judgment, a new action may be commenced
against his executors or administrators within one year from the
granting of letters testamentary or of administration.() The term
of eighteen months from the death of any testator or intestate,
shall not be deemed a part of the time limited by law for com-
mencing actions against his representatives. (c)

9. Attachment. (d)

When it may be 1ssued.—The real and personal property of a
debtor may be attached for the payment of his debts in the fol-
lowing cases: 1. Whenever such debtor, being an inhabitant of
the state, shall secretly depart therefrom, with intent to defraud
his creditors or to avoid the service of civil process, or shall keep
himself concealed therein, with the like intent. 2. Whenever a
non-resident of the state shall be indebted on a contract made
within the state, or to a creditor residing within the state, although
upon a contract made elsewhere. The application for the attach-
ment must be in writing, verified by the affidavit of the creditor,
or of the person making the application, on his behalf. It must
specify the sum in which the debtor is indebted to the complain-
ant, over and above all just discounts, and the grounds of the ap-
plication ; and the facts and circumstances to verify these grounds
must also be established by the affidavit of two disinterested
witnesses. Where the officer to whom the application is made
is satisfied with the evidence adduced, he may issue warrants to
the sheriff of every county in which such debtor may have any
property, commanding him to attach and safely keep all the real
and personal estate of such debtor within his county, excepting

(o) R. 8.ii. 88, 116. (5) Ib.ii. 298. (o) Ib.ii. 443. (d) Ib. ii. 62 to 74.
10
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articles exempt by law from execution, with all books and papers
relating to same.

Notice.—Upon issuing any warrant of attachment, the officer
shall also direct that a notice of the character hereafter described,
be published in the state paper, and in a newspaper printed in
the city of New-York, and in a newspaper printed in the county
to which the attachment has issued, if there be one, and if there
be none in such county, then in a newspaper printed nearest to
such county ; this notice to be published once in each week for
three months, in the case of an absconding or concealed debtor,
and for nine months in the case of a non-resident debtor ; the notice
in the case of an absconding or concealed debtor must state that
an attachment has issued against the estate of such debtor, and
that the same will be sold for the payment of his debts, unless he
appears and discharges the attachment according Yo law, within
three months from the first publication of such notice; and that
the payment of any debts and delivery of any property belonging
1o such debtor, to him or for his use, and the transfer of any pro-
perty by him, for any purpose whatever, are forbidden by law
and are void. The notice in the case of non-resident debtors
pursues a similar form, substituting “nine months,” for «three,”
and then proceeding thus, “and that the payment of any debts
due to him by residents of this state, and the delivery to him, or
for his use, of any property within the state belonging to him, and
the transfer of any such property by him, are forbidden and void.
And such payment or delivery will be deemed fraudulent.”

Assurances executed by debtor after publication of notice.—
All sales, assignments, mortgages, and conveyances of any part
of the r.ea] or personal estate, including things in action of an
abscondmg. or .concealed debtor, made after the first publication
of suv<.:h notice, 1n payment of or as a security for any pre-existing
or prior debt, or for any other consideration, and all judgments
confessed by him after that time, are absolutely void as to his
cre.dltors. The same nullity belongs to any disposition by a non-
resident debtor, z‘after the first publication of notice, of his estate
real or personal, in New-York.

I’_’terPOSilion of other creditors—Any other creditor whose
debt is then due, may become a party to the proceeding, on filing
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with the officer who issued the warrant, an affidavit specifying
the sum in which the debtor is indebted to him, over and above
all disqounts, and a petition stating his desire to be deemed an
attaching creditor ; whereupon he will be entitled to the privileges,
and subject to the obligation of the creditor at whose instance
the attachment issued. Where any subsequent warrant of attach-
ment, issued pursuant to the provisions of this act, is levied upon
any property of such debtor, such subsequent warrant and seiz-
ure will be deemed in all respects a part of the proceedings upon
the first application.

Proceedings upon the warrant.—The sheriff is to make and
return an inventory of the property seized, and the books and
papers relating thereto, and collect all the debts and credits of the
debtor. He is authorized to sell any perishable property at auc-
tion, excepting vessels. Where there is a controversy as to the
title of the debtor to any goods or effects other than vessels, seized
as his property, the sheriff shall summon a jury for the trial of the
right; and if their verdict is for the claimant, the property shall
forthwith be delivered to him, unless the attaching creditor shall
sufficiently indemnify the officer for its detention. Where
goods are shipped for transportation out of the state, without no-
tice of the issuing of the attachment, at the time of the shipment,
the levy of the attachment will not prevent their departure, un-
less the attaching creditor or his agent executes bond with suffi-
cient sureties to indemnify the owner or master for all expenses,
damages, &c., to which he may be subjected by the unlading of
such vessel, and the necessary detention therefor. Where a do-
mestic or foreign vessel is seized upon an attachment, there is a
provision by which any adverse claimant of such vessel may re-
cover the possession. In the former case, the claimant must give
bonds to establish his ownership, in a suit brought against him.
In the latter case, upon the affidavit of the claimant or his agent,
as to the ownership, the vessel must be delivered, unless the at-
taching creditors give bond to prosecute the attachment with
effect, and to pay all damages which may ensue from such seizure

Proceedings upon petition to contest the warrant.—Where
any debtor or any person to whom he has made payments, or de-
livered property for a valuable consideration, after publication of
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the notice of attachment, desires to contest the fact of his being
a non-resident, concealed, or absconding debtor, he may present
a petition for that purpose to the officer who issued the warrant,
verified by affidavit, and upon his executing a bond in the sum of
one hundred dollars with surety, conditioned to establish the truth
of his petition, the officer may either proceed in a summary way
to hear the proofs and allegations of the parties, and adjudicate
upon the question, or submit the case to a jury; and if the alle-
gations of the petition are established, the warrant will be dis-
charged. The pendency of the petition in no manner affects pro-
ceedings upon the warrant, except that no property other than
that which is perishable will be sold, nor any payment made of
debts, until a determination of the controversy.

Application for discharge of warrant—The debtor may, at
any time before the appointment of trustees, apply to the officer
who issued the attachment, for its discharge, which will be grant-
ed, upon his executing a bond with sufficient sureties, in double
the amount sworn to by the attaching creditors, conditioned to
pay to each of such creditors, the sum justly due to him at the
time of issuing the attachment, with interest. Such bond may
be prosecuted by the attaching creditors, jointly or separately, at
any time within six months from the date.

Appointment of trustees.—If the debtor does not appear and
satisfy his creditors within the time for that purpose specified in
the notice, nor discharge the warrant, the officer by whom it was
issued shall, within three months from the expiration of the time
so limited, and upon due proof of the publication of the same, ap-
point three or more fit persons to be trustees for all the creditors
of the debtors; and unless this appointment is made within the
period thus prescribed, the warrant of attachment will be consid-
ered as discharged and annulled. Every person indebted to, or
having in his possession, property of the defendant in the attach-
ment, after the first publication of the notice, must account and
answer for such debt or property to the trustees. It is the duty
of the trustees, within one month from the time of their appoint-
ment, to record the same in the office of the clerk of every coun-
ty in which property has been seized under the warrant.

Duties of trustees—See title, « Rights and duties of trustees
and assignees.”
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Attachment of vessels.—Debts amounting to fifty dollars or
upwards, contracted by the master, owner, agent, or consignee
of any ship or vessel within the state, on account of work done,
or materials or articles furnished in the state, towards the building
or repairing, furnishing or equipping such vessel, or such provi-
sions and stores, furnished within the state, as were proper at the
time for the use of such vessel, or on account of wharfage and
the expense of keeping the vessel in port, are liens upon the ves-
sel, tackle, apparel, and furniture, to be preferred to all other liens
except mariners’ wages. Such lien ceases, however, whenever
the vessel leaves the state, or when she leaves the port where the
debt was contracted for another within the state, in twelve days
after such departure. ()

10. Insolvent Laws.

Voluntary assignments on the application of an insolvent and
his creditors. (b)—The object of this proceeding is to procure for
the insolvent a discharge from certain obligations, and an exoner-
ation of his person from future arrest in any action founded upon
an existing indebtedness or liability. The petition must be
signed by the debtor, and creditors residing in the United States,
whose claims amount to two-thirds of the debts owing by him to
persons residing within the United States. The petition must be
accompanied by an aflidavit from each creditor, stating that the
sum therein specified is justly due, or will become due at a time
mentioned, also the nature of the demand and the evidence and
consideration thereof, and that neither the petitioner nor any one
for his use hath received from the insolvent or any other person,
payment of any demand or any part thereof, in money or in any
other way whatever, or any gift or reward upon an express or
implied confidence that he should become a petitioner for such
insolvent. The insolvent must accompany the petition with a
schedule, containing a full and true account of all of his creditors,
their places of residence, amount, nature, evidences, and securities
of their claims, as well as a full and true inventory of his entire
estate, real and personal, legal and equitable, and all incumbrances

(a) R. 8. ii. 587. (b) Th. 76 to 82.
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thereon, and books and securities relating thereto. He must also
annex to his petition and schedule an aflidavit of the truth of the
same, and that he has not at any time or in any manner what-
ever, disposed of, or made over any part of his estate for the future
benefit of himself or his family, or in order to defraud any of his
creditors, and that he has in no instance acknowledged a debt for
a greater sum than he honestly and truly owed, and that he has
not paid, or secured to be paid, or in any way compounded with
his creditors, for the purpose of fraudulently obtaining the prayer
of his petition.

Upon the receipt of these papers, it is the duty of the officer
to make an order, requiring all creditors to show cause at a day
and place to be named therein, why an assignment of the insol-
vent’s estate should not be made, and he discharged from his
debts. The officer is at the same time to direct a notice of the
contents of this order to be published in the state newspaper, and
in the newspaper of the county where the application is made, or
if there be none, then in the newspaper nearest thereto; and if
one-fourth part of the debts owing by such insolvent have accrued
in the city of New-York, or be owing to creditors residing there,
then in a newspaper of that city to be designated by him. If all
the creditors of the insolvent reside within one hundred miles of
the place where they are required to show cause, the notice must be
published once in each week, for four weeks successively ; other-
wise once in each week for ten weeks successively. Any creditor
desirous of opposing the discharge, may appear at the appointed
time and place, and file his objections in writing, which, with the
proofs and allegations of the parties, shall be submitted for determin-
ation to ajury. At the hearing, the insolvent may be examined upon
oath, touching his estate and condition ; and if it appears that he
has collected any debts or demands, or made any transfer of any
part of his personal or real estate, since the execution of his sche-
dule, he will be required to pay or secure to be paid within thirty
days to his assignees, the full amount or value of the same, ex-
cepting such portion as has been necessarily expended in his sup-
port or that of his family. In default thereof, or if it appear that
the insolvent, in contemplation of insolvency or of petitioning for
a discharge under this act, has made any sale or transfer, absolute
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or conditional, of any part of his estate or interest therein, or has
confessed a judgment or given any security with a view to give
a preference for an antecedent debt to any creditor, he will be
debarred. If the officer before whom the application is pending,
is satisfied that the insolvent has fairly complied with the requisi-
tions of the law, he shall direct him to make an assignment of
his entire estate, excepting such articles as may be deemed neces-
sary for his own use, to such person or persons as the petitioning
creditors, or those owning the major part of the claims, shali no-
minate. The assignment shall vest in the assignees all the interest
which the insolvent may possess at the time of executing the
same, in any estate, real or personal, legal or equitable, and any
contingent interest which may accrue to him within three years.
The insolvent, upon the execution and proof of this assignment,
is entitled to a discharge from all debts due at that time, or to be-
come due afterwards, but contracted previously, founded upon
contracts made or to be exccuted within the state, and from all
debts owing to persons resident within the state at the time of the
first publication of the notice of the application for such discharge,
or owing to persons not residing within the state, but who have
united in the petition for the discharge, or accepted a dividend
from the estate; and also from all liabilities incurred by reason of
the making or indorsing of any promissory note or bill of exchange
previous to the execution of the assighment, or in consequence
of the payment by any party to such instrument of the whole or
any part of the money to be secured thereby, whether such pay-
ment be made prior or subsequent to the execution of the assign-
ment. Such discharge will also exonerate the insolvent from
arrest or imprisonment, upon any proceeding founded upon con-
tracts or liabilities previously incurred. The discharge will be
rendered null and void by reason of any perjury, fraud, or collu-
sion on the part of the insolvent in the premises.

Voluntary assignments by an insolvent debtor. (a)—Proceed-
ings similar to those which have just been described, may be had
upon the application of an insolvent debtor, praying that his estate
may be assigned for the benefit of all his creditors, and his person
thereafter exempted from arrest or imprisonment by reason of

(a) R. 8. 86 10 88.
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debts arising out of contracts or liabilities previously incurred ;
and if in prison to be released from imprisonment, and the dis-
charge which may be granted shall have that operation. The
liability however of the property of the insolvent is in no manner
affected by this discharge.

Voluntary assignments by debtors imprisoned in execution. (a)
—-A debtor whose body has been taken in execution, may at any
time, if the demand against him does not exceed five hundred
dollars, or after the lapse of three months, if it does, be released
from imprisonment, upon filing a petition for that purpose, accom-
panied by a full and true account of his condition as it was at
the time of his imprisonment, and as it is at the period of his ap-
plication, and an affidavit that such account is true, and that he
has not in any manner disposed of any part of his property, with
a view to his future benefit, or to defraud his creditors. If, upon
notice served on the creditors, at whose instance he is imprisoned,
and an opportunity afforded them to contest the allegations of the
petition, the court or officer shall be satisfied that the proceedings
on the part of the petitioner have been just and fair, they may
order him to make an assignment of his property to persons de-
signated for the benefit of the creditors upon whose executions he
is imprisoned, and upon the execution thereof shall direct his
discharge, his property still remaining liable. The assignees shall
forthwith collect, sell, and distribute the proceeds of the insol-
vent’s estate among the creditors by whom his body had been
taken in execution previous to his petition, in proportion to the
amounts due to them respectively. If a debtor remains in prison
for the space of three months without applying for his discharge,
he may be required by his creditor in writing to make applica-
tion for the benefit of this act; and for default thereof for the
space of thirty days after personal service of the notice, he will
be forever debarred from doing so.

Proceedings by creditors to compel assignment by insolvent
debtors. (b)—Where any person has been imprisoned for more
than sixty days in any civil action, any ereditor having a claim
amounting to twenty-five dollars, upon which suit migh; then be
brought, may file a petition to compel an assignment of such

{2) R. S. 88 to 91. (8) Tb. ii. 82 to 83.
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debtor’s estate, and if two-thirds in amount of the creditors of
such debtor residing in the United States, upon being made par-
ties to the proceeding by a notice served on them, shall unite in
the petition, and no good cause appear to the contrary, the officer
. making the order shall require the debtor by a certain specified
day to deliver an account of his creditors, and an inventory of his
estate upon oath, and to execute an assignment thereof. Unless
that number unite in the petition, it will be dismissed. If upon
being served with this order, the imprisoned debtor comply with
it, and in all respects conform to the requisitions of the act con-
cerning the voluntary assignments of insolvent debtors, he will be
entitled to the discharge which is provided in that act. If he fails
to obey the order, and shows no sufficient reason for his neglect,
the officer by whom it was made may execute an assignment of
all the estate of such debtor to the persons nominated by the peti-
tioning creditors as assignees, for the benefit of all the creditors,
which shall have the same operation and effect as if it had been
voluntarily executed by the debtor upon the day of the first pub-
lication of notice to his creditors. Every debtor thus refractory
will be afterwards precluded from obtaining any discharge from
his imprisonment, except upon his petition and that of his credit-
ors, under the act providing for the voluntary assignment of in-
solvent debtors ; upon which petition the proceedings pointed out
in that act may be had, except that the assignment must be made
to the assignees appointed under the provisions of this chapter.

General provisions as to attachments and assignments. (a)—
Applications for warrants of attachment, for the appointment of
trustees, for the discharge of an insolvent debtor to compel an
assignment, for the exemption of a debtor’s person from imprison-
ment or arrest, may be made to circuit judges, supreme court
commissioners, first judges of county courts, and any other judges
of such courts of the degree of counselor of law in the supreme
court, recorders of cities.

Corporations are deemed creditors within the meaning of the
provisions of these acts, and may present or unite in a petition as
other creditors. Whenever partners or joint companies are cre-
ditors of any debtor, the petition or affidavit may be signed by

(a) R. S.ii. 91 to 95.
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either of the partners or one of the company. Creditors residing
out of the state may present or unite in a petition in the same
manner as resident creditors; their affidavits will be received
when sworn to before a judge or clerk of a court of record of the
state, district, or territory in which they reside, duly authenticated
under the seal of such court.

Whenever any petitioning creditor has purchased a debt or
demand against the estate of the insolvent, for a less sum than its
nominal amount, he shall be deemed a creditor to the amount only
of the sum actually paid. No creditor can become a petitioner
in respect to a debt secured by mortgage, judgment, or other
assurance, unless he relinquishes such security for the common
benefit of all his creditors. Every discharge is to be recorded by
the clerk of the county in which it was granted, and every assign-
ment by the clerk of the county in which it was executed.

Rights and duties of trustees and assignes. (a)—Assignees
appointed under the various provisions which have been enumer-
ated, are declared to be trustees of the estate of the debtor in
relation to whose property, they have been appointed, for the ben-
efit of his creditors. They have power to sue for, and recover
all the estate or rights in action of the debtor as fully as he could
have done himself before their appointment: to sell such estate
at public auction, from time on reasonable notice and credit, and
execute conveyances therefor, to discharge all incumbrances upon
the estate of the debtor, and make any settlement or composition
with his creditors. Trustees upon their appointment are to give
notice thereof, and to require all the debtors and creditors of the
insolvent, at a time and place specified, to be present, and in the
one case to discharge their indebtedness, and in the other to de-
liver their accounts; and shall also require all persons having in
their possession any property of the insolvent, to surrender the
same. Thisnotice is to be published for three weeks ; in the case
of an insolvent or imprisoned debtor, in a newspaper printed in
the county where application was made ; in the case of a non-
resident, concealed, or absconding debtor, in the newspapers in
which the notice of attachment was printed. In case of any
controversy arising between the trustees, and these parties, the

(2) R. S.ii. 95 to 106.
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same may be referred to the arbitration of three indifferent per-
sons. The trustees are to keep a regular account of the moneys
received by them, and are to convert the real and personal estate
of the insolvent into money as speedily as possible. Within fif-
teen months from the time of their appointment, the trustees shall
call a general meeting of the credjtors by a notice published in
the same manner as the notice of their appointment, at a period
not more than three nor less than two months distant. At this
meeting the accounts and demands for and against the estate are
to be fairly adjusted, as far as the same can be ascertained ; the
amount of money in the hands of trustees declared. After pay-
ment of costs and necessary expenses and debts, entitled to prior-
ity under the laws of the United States, the trustees are to distri-
bute the residue of the proceeds among the creditors in propor-
tion to the amount of their respective claims. An allowance may
be made to the debtor in certain cases, provided it does not exceed
five hundred dollars. The trustees are to render an account of
their administration to the Court of Common Pleas in which they
reside, or to the Supreme Court, under whose supervision their
trustis to be executed, and who may remove them and appoint
new trustees in their place, and finally discharge them from all
responsibility.

11. Proceedings in Civil Suits.

Commencement of actions. (a)—Civil actions are commenced
by the service of a summons. When the person on whom the
service is to be made, cannot after due diligence be found within
the state, and that fuct as well as the existence of a cause of ac-
tion against the defendant is established by affidavit to the satis-
faction of the court from which the writ emanates, or a judge
thereof, and also that the defendant is a resident of the state, or
has property therein, the court or judge may grant an order that
the service be made by the publication of the summons in two
newspapers, which the judge may designate as most likely to give
notice to the person to be served, and for such length of time not
less than thirty days, as the Judge shall deem reasonable A copy

(a) Code of Procedure 132, Suppl. 8.
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of the summons is also to be deposited in the post-office, directed
to the person to be served, at his place of residence, unless it ap-
pear to the judge that such residence is neither known to the party
making the application, nor can be ascertained by him in the use
of reasonable diligence. Personal service of the summons out of
the state,is equivalent to publication and deposit in the post-office,
Where the summons has been neither personally served on the de-
fendant, nor received by him through the post-office, he or his rep-
resentatives may, on application and showing of cause, be allowed
todefend the action at any time before judgment ; or be allowed to
defend after judgment within one year after notice thereof, and
within seven years after the rendition of the same, upon such
terms as may be just; and if the defence be successful, and the
judgment, or any part thereof, have been collected, restitution
may be enforced.

Arrest—A defendant may be arrested upon the order of a
judge of the court in which the action is brought, or from a
county judge in the following cases:

1. Where it is made to appear upon the affidavit of the
plaintiff or some other person, that a sufficient cause of action
exists, and that the defendant is not a resident of the state, or is
about to remove therefrom; or

2. Where the suit is for the recovery of damages, on a cause
of action not arising out of contract, or for a fine or penalty, or
on a promise to marry, or for moneys collected by a public offi-
cer or by an attorney in the course of his employment as such,
or by any person in a fiduciary capacity, or for any misconduct
or neglect in office, or in a professional employment, or where the
action is to recover the possession of personal property unjustly
detained.

In either of the last mentioned cases, the sufficiency of the
cause of action must also be established by affidavit. No female
can be arrested in an action arising on contract, or in any other
action, except for a willful injury to person, character or pro-
perty. (a)

The Code of Procedure in which the preceding provisions are
contained, expressly declares that they are in no way to affect the

(a) Code of Procedure 162. R. S. ii. 106 to 114.
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debts arising out of contracts or liabilities previously incurred ;
and if in prison to be released from imprisonment, and the dis-
charge which may be granted shall have that operation. The
liability however of the property of the insolvent is in no manner
affected by this discharge.

Voluntary assignments by debtors imprisoned in execution. (a)
—A debtor whose body has been taken in execution, may at any
time, if the demand against him does not exceed five hundred
dollars, or after the lapse of three months, if it does, be released
from imprisonment, upon filing a petition for that purpose, accom-
panied by a full and true account of his condition as it was at
the time of his imprisonment, and as it is at the period of his ap-
plication, and an affidavit that such account is true, and that he
has not in any manner disposed of any part of his property, with
a view to his future benefit, or to defraud his creditors. If, upon
notice served on the creditors, at whose instance he is imprisoned,
and an opportunity afforded them to contest the allegations of the
petition, the court or officer shall be satisfied that the proceedings
on the part of the petitioner have been just and fair, they may
order him to make an assignment of his property to persons de-
signated for the benefit of the creditors upon whose executions he
1s imprisoned, and upon the execution thereof shall direct his
discharge, his property still remaining liable. The assignees shall
forthwith collect, sell, and distribute the proceeds of the insol-
vent’s estate among the creditors by whom his body had been
taken in execution previous to his petition, in proportion to the
amounts due to them respectively. If a debtor remains in prison
for the space of three months without applying for his discharge,
he may be required by his creditor in writing to make applica-
tion for the benefit of this act; and for default thereof for the
space of thirty days after personal service of the notice, he will
be forever debarred from doing so.

Proceedings by creditors to compel assignment by insolvent
debtors. (b)—Where any person has been imprisoned for more
than sixty days in any civil action, any creditor having a claim
amrounting to twenty-five dollars, upon which suit might then be
brought, may file a petition to compel an assignment of such

(a) R. S.881t091. (&) Ib. ii. 82 to 85.
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act to abolish imprisonment for debt, and to punish fraudulent
debtors. Under that act, in all cases where a defendant could
not be arrested or imprisoned, the plaintiff who had either com-
menced a suit or obtained a judgment against him in a court of
record, might obtain from the judge of the court, or officer autho-
rized to perform his duties, a warrant to arrest the defendant, on
establishing by the affidavit of the plaintiff or some other person,
that there is a debt due from the defendant to the plaintiff,
amounting to more than fifty dollars, and specifying the nature
and amount thereof as near as may be, for which the defendant
cannot be arrested or imprisoned, and establishing one or more
of the following particulars:

1st. That the defendant is about to remove any of his pro-
perty out of the jurisdiction of the court in which the suit is
brought, with intent to defraud his creditors; or

2d. That the defendant has property or rights in action which
he fraudulently conceals, or that he has rights in action or some
interest in public or corporate stock, money or evidences of debt,
which he unjustly refuses to apply to the payment of any judg-
ment or decree which shall have been rendered against him,
belonging to the complainant; or

3d. That he has assigned, removed or disposed of, or is about
to dispose of any of his property, with intent to defraud his cre-
ditors; or

4th. That the defendant fraudulently contracted the debt or
incurred the obligation respecting which suit is brought.

Upon being arrested by virtue of this warrant, the defendant
may appear before the officer by whom it was issued, and contro-
vert by his own affidavit or otherwise any of its allegations;
and such officer shall have power to compel the attendance and
testimony of witnesses, and to hear and determine upon the evi-
dence submitted to him in the premises. The defendant may
have the hearing adjourned or postponed upon sufficient cause
shown, and his entering into bond with security in double the
amount of the debt, conditioned that until the final decision of
the matter pending before the officer he will not remove any
property which he then has out of the jurisdiction of the court
in which the suit is brought, with intent to defraud his creditors :
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and that he will not assign or dispose of such property with a
view or intent to give a preference to any creditor for any debt
antecedent to such assignment. If the allegations of the com-
plainant are substantiated to the satisfaction of the officer, he
shall direct the defendant to be committed to the jail of the county
in which the hearing is had, until discharged according to law.
This commitment is not to be granted if the defendant shall
either pay the demand with costs of suit, or give security there-
for within sixty days, or make and deliver an inventory of his
estate, and account of his creditors, and execute an assignment
of his property as hereinafter provided, or enter into bond with
security that he will apply for such an assignment and discharge
within thirty days, or in a case where the particular fraudulent
intent established against the defendant is a contemplated removal
of his property, if the defendant will give bond and security that
he will not remove any property which he has out of the juris-
diction of the court with intent to defraud his creditors, nor dis-
pose of any such property with such intent, or with a view to
give a preference to any creditor for any debt antecedent to such
assignment or disposition, until the demand of the plaintiff has
been satisfied, or three months elapsed from the rendition of a
final judgment in the suit brought by him. The construction of
this act was considered in the matter of Prime, 1 Barb. S. C. R.
296, and it was there held that the proceedings under it were
never for the benefit of the creditors at large, except in the case
of an assignment after the debtor has been convicted of a mis-
demeanor; and that previous to the execution of the assignment
they were for the benefit of the prosecuting creditor alone.
Judgment and execution.—Execution may be issued upon a
judgment as soon as it is rendered. After the lapse of five years
from the entry of the judgment an execution can be issued only
by leave of the court on motion, with notice to the adverse party.
Before such leave will be granted, it must be established by oath
of the party or other proof, that the judgment or some part thereof
remains unsatisfied and due. There are three kinds of execution,
one against the property of the judgment debtor, one against his
person, and the third for the delivery of the possession of real or
personal property. If the action was one in which the defendant
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might have been arrested, an execution against the person of the
judgment debtor may be issued to any county within the jurisdic-
tion of the court, after the return of an execution against his
property unsatisfied in whole or in part. If it be against the
property of the judgment debtor, it requires the sheriff to satisfy
the judgment out of the personal property of such debtor, or if
sufficient cannot be found, then out of the real property belong-
ing to him on the day when the judgment was docketed, or at
any time thereafter. When an execution against the property of
the judgment debtor, issued to the sheriff of the county where he
resides, or if he resides out of the state, to the sheriff of the
county where the judgment roll is filed, has been returned unsat-
isfied in whole or in ‘part, the judgment creditor may obtain an
order from a judge of the court, or a county judge of the county
to which the execution was issued, requiring the judgment debtor
to appear and make discovery on oath, concerning his property,
before such judge, at a time and place specified in the order. At
such time witnesses may be required to appear and testify as upon
the trial of an issue : and an adverse claim to any property of the
judgment debtor disclosed or discovered, may be tried. The
judge may order any property of the judgment debtor not exempt
from execution, in the hands either of himself or any other per-
son, or due to the judgment debtor, to be applied towards the
satisfaction of the judgment. (a)

Where real estate is sold upon execution, within one year
from the time of the sale, the party whose right and title were
sold, or in case of his death, his heirs, devisees, grantees, or other
representatives, are entitled to redeem the estate so sold, by pay-
ing to the purchaser, his personal representatives or assigns, or to
the officer who made the sale, the amount bid by such purchaser
at the sale, with interest at the rate of ten per cent. from the
time of sale; upon which payment the sale of the premises so
redeemed, and the certificates thereof, are to be null and void.
The righ.t of the debtor to redeem expires at the end of the year;
but within three months thereafter any judgment creditor of such

debtor may redeem, upon paying the amount of the purchase-
money, with seven per cent. interest. )

(a) Code of Procedure, 198 Suppl. (&) R. 8.ii. 293, 294, 295.
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12. Courts.

The jurisdiction in civil actions is distributed between the
Court of Appeals, the Supreme Court, Circuit Courts, and Courts
of Oyer and Terminer, the County Courts, the Justice’s Courts,
and the various Municipal Courts. The Supreme Court consists
of thirty-two judges, four of whom are elected by each of the
eight judicial districts into which the state is divided. Its busi-
ness is distributed between general and special terms, and circuits,
and courts of oyer and terminer. Six general terms are held
annually in each judicial district. These general terms are in the
nature of courts of appeal. The number of special terms, circuit
courts, and courts of oyer and terminer in each county, varies
with its population and business; there being, for example, eleven
in the county and city of New-York, and three in the county of
Broome. The governor designates the times and places of hold-
ing these courts, and the judges by whom they are held.
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1. Choses in Action.

A scroll affixed to any instrument for the payment of money
has the force and obligation of aseal. (¢) But deeds for any other
purpose must be sealed with wax or a wafer. (b)) The words in
an instrument for payment of money, “ witness my hand and seal,”
are sufficient to show that a scroll was intended as a seal. (c)

All bonds, bills and other writings obligatory for the payment
of money, may be assigned, and the assignee may maintain an ac-
tion thereon in his own name. (d)

Bills of Exchange and Promissory Notes.

All notes in writing made and signed by any persen or persons,
body politic or corporate, or their authorized agents, for the pay-

11

(b) Perrine v. Cheeseman, 6 Hals, 174.
(¢) Force v. Craig, 2 Hals. 272. (d) Elmers Digest, 354.
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ment of a sum of money therein mentioned to any other person,
or body politic or corporate, or their order, or unto bearer, may be
assigned and endorsed over in succession to any other person
natural or artificial, in the same manner as inland bills of exchange,
and such assignee or endorsee may maintain an action either
against the maker of the note, or any prior endorser. The plaintiff
in such suit must however allow all just set offs, not only as
against himself, but as against the assignor of the note, before
notice of the assicnment to the defendant : unless it shall be ez-
pressed on the face of the note, that the sum therein mentioned, is
to be paid without defalcation or discount. (a)

All inland bills of exchange for the sum of eight dollars and
upwards, must be presented for acceptance and payment, and pro-
tested for non-acceptance or non-payment, in the same manner as
foreign bills ; a justice of the peace being authorized to make a
protest in the want or default of a notary public.

3. Interest.

The rate of interest in New Jersey was fixed at seven per
«cent. in 1797, and remained unaltered until 1823, when it was re-
duced to six per cent. All contracts on which a higher interest is
reserved or taken are declared to be utterly void. A penalty is in-
flicted upon the lender of money at usury, of the full amount of
the debt, to be recovered by action of debt or case in any court
of record ; one half for the benefit of the state, and the other half
to the use of the prosecutor. A borrower may compel a discovery
from the lender of the whole transaction by a bill in chancery;
and upon tender of the principal sum, be relieved of all interest
and costs of suit. (b)

4. Frauds.

The English statute of frauds and perjuries has been substan-
tially enacted in New Jersey.

(@) Elmers Digest. 445, 446. (b) Ib. 261.
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5. Corporations.

All sales, assignments and conveyances by any incorporated
company, in contemplation of insolvency, except to a bona fide
purchaser for a valuable consideration without notice, are declared
to be utterly null and void as against creditors.

6. Limited Partnerships.

Limited partnerships were authorized by an act passed the 9th
of February, 1837, and which went into operation on the 1st of
April of the same year. They must be confined to the transaction
of mercantile, manufacturing, or mechanical business. They may
consist of one or more partners, who shall be called general part-
ners, and who shall be jointly and severally responsible as general
partners now are by law, and one or more persons who shall con-
tribute in actual cash payments a specific sum, as capital to the
common stock, to be called special partners, and who shall not be
liable for the debts of the partnership, beyond the sum so contri-
buted to the capital. The general partners only are authorized
to transact the business of the partnership, and sign its name ;
and the business of the firm is to be conducted in the name of the
general partners only, without the addition of the word “com-
pany,” or any other general term; and if any special partner
allows his name to be used in the firm, he shall be deemed a gen-
eral partner. A special partner may from time to time examine
into the state and progress of the partnership concerns, and advise
as to their management, but the transaction of any business for
the partnership, or acting in the capacity of its agent or attorney,
will involve a special partner in the liabilities of a general partner.
If by the payment of interest or profits to any special partner, the
original capital has been reduced, the partner receiving the same
shall be bound to make good his share of capital with interest.
Every transfer, sale, assignment, or security given by a general
or special partner, of the effects of the partnership, or of their
separate effects, in contemplation of insolvency, with intent to
prefer one or more creditors, shall be considered fraudulent and
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void as against the creditors of the partnership, and any special
partner participating in or assenting to any such arrangement,
shall be held liable as a general partner. When the partnership
becomes insolvent, no special partner can under any circumstances
claim as a creditor, until the claims of all the other creditors of
the partnership are satisfied.

To form a limited partnership, the parties must severally sign
a certificate, containing the name under which the partnership is
to be conducted, the general nature of the business to be trans-
acted, the names of all the general and special partners interested
therein, distinguishing which are general and which are special
partners, and their respective places of residence, the amount of
capital contributed by each partner to the common stock, the
period at which the partnership is to commence, and at which it
will terminate. This certificate shall be acknowledged by the
severul persons signing the same, before an officer authorized by
law to take the proof and acknowledgient of deeds, (to wit, the
chancellor of the state, or one of the justices of the supreme court,
or a master in chancery, or one of the judges of the court of com-
mon pleas,) and such officer is to certify the acknowledgment,
under his proper signature, on the instrument itself, which is then
to be filed in the office of the clerk of the county where the prin-
cipal place of the business of the partnership is situated, to be
recorded by him at large, in a book kept for the purpose : and if
the partnership has places of business situate in several counties,
a transcript of this record, duly certified by the clerk, shall be
filed and recorded in like manner in each. At the time of filing
the original certificate, one or more of the general partners shall
file an affidavit in the same office, stating that the sums specified
in the certificate to have been contributed by each of the special
partners to the common stock, have been actually and bona fide
paid in cash. The partnership is not to be deemed to have been
formed, until the preceding requisitions of the law have been com-
plied with; and any false statement in the certificate or aftidavit
will render all the persons interested in the partnership liable for
its engagements as general partners. The terms of the partner-
ship shall be published immediately after their registry for at least
six weeks, in some newspaper published in the county or counties
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where the business is to be conducted, and if there is no such
newspaper, then in a newspaper published in the county nearest
to the place of business; and if this publication is not made, the
partnership shall be deemed general. Every alteration in the
partnership, or renewal or continuance thereof, beyond the origi-
nal term fixed for its duration, shall be deemed a new partnership,
and all the requisites prescribed for its original formation must be
observed. No dissolution of such partnership can take place by
acts of the parties, previous to the time specified in the certificate
of its formation or renewal, unless a notice of the same be filed
and recorded in the clerk’s office in which the original certificate
was recorded, and published once in each week for four weeks, in
a newspaper circulating in each of the counties where the part-
nership may have places of business. (a)

7. Assignments by Insolvent Debtors.

All assignments for the benefit of creditors are made to enure
In proportion to their respective demands, to their equal benefit ;
and all preferences of one creditor over another, excepting mort-
gage and judgment creditors, (where the judgment has not been
by confession, for the purpose of giving preference,) are to be
deemed: fraudulent and void. (b)

The absolute transfer of a part of his estate by a debtor upon
the eve of insolvency, to a particular creditor in payment of his
debt, is valid. The assignment which the law repudiates, is the
unequal assignment among the creditors of his entire estate. (c)

An assignment of personal property situate in New Jersey,
made in New-York, by a citizen of that state, and in conformity
with its laws, will not pass the title, if the assignment is of a
character prohibited by the laws of the latter state. )]

The debtor is required to annex to his assignment an invento-
ry, verified by his oath, of his entire estate, real and personal, and
a list of all his creditors, with the amount of their respective
claims. The assignees, after giving notice to the creditors for

(a) Eler's D'gest, 376 to 378. (b) Ib. 16.
(¢) Tillou v. Britton, 2 Hals. 121. 2 South, 738.
(@) Varnum o. Camp, 1 Green, 326.
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the term of thirty days in two newspapers published in their vi-
cinity, and entering into bond, with security, for the faithful per-
formance of their trust, may proceed to sell the property, and
perform all other duties necessary to carry into effect the objects
of the assignment. At the expiration of six months, the assignee
having given additional notice for the term of six weeks next
preceding, to the creditors of the insolvent, must file with the
clerk of the county, wherein the debtor resided at the time of
the assignment, a true list of all persons claiming to be creditors,
and a statement of their respective amounts, and at the next term
of the Court of Common Pleas, any controversy between the as-
signee and the creditors as to particular claims, may be adjusted
by the court. The assignee shall then proceed, from time to time,
to make an equal dividend among the creditors of the assets which
have come to hand. All creditors who do not exhibit their claims
within the term of six months, as aforesaid, are to be barred of a
dividend, unless there should be a surplus after satisfaction of the
debts exhibited, or unless such creditors should find other estate
not accounted for by the assignee, before distribution. The cre-
ditors who thus become parties to the assignment, and they only,
are forever barred from any future action at law or in equity
against the debtor and his representatives, unless they should be
able to establish fraud in the debtor, with respect to the assign-
ment, by concealing part of his estate or otherwise. ()

8. Limitation of Actions.

All actions of detinue, trover, and replevin, all actions of debt,
founded upon any lending or contract without specialty, all ac-
tions of account and upon the case, except such as concern the
trade of merchandise between merchant and merchant, their fac-
tors and servants, must be commenced within six years from the
time of the accruing of the cause of action.

All actions of debt upon any sealed instrument for the pay-
ment of money, must be brought within sixteen years after the
cause of action has accrued, or within sixteen years after the in-
dorsement of a payment on the bond. Judgments of any court

‘a) Elmer’s Digest, 17, 18, 19.
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of record within the state may be revived by scire facias or action
of debt within twenty years next after the date of such judgment,
and not after. (a)

Upon judgments rendered in the courts of a sister state, there
is no statutory limitation, but from an unexplained forbearance
of twenty years, a presumption of payment would arise, which
would extinguish the judgment. (b)

The exception in the statute in regard to merchants’ accounts,
has been extended by equitable construction, so as to embrace
the accounts of other persons not merchants, between whom
there have been mutual dealings and credits; some of which are
of more than six years, and others less. This equitable extension
properly takes place in the case of mutual current accounts, or
wherever any such connection appears between them as may
fairly amount to an admission of unsettled accounts between the
parties. (c)

There is no law requiring an acknowledgment to be in writing
to take a case out of the statute of limitation, but it must be an
express promise to pay, or a direct and unqualified admission of
a previous subsisting debt, which the party is liable and willing
to pay. (d)

There is a saving clause in favor of infants, feme coverts, and
lunatics, of the period of their limitation after the removal of
the disability. (e)

A period of non-residence or absence from the state is not to
be computed as a part of the term of limitation. 2

9. Effect of Death upon the Rights of Creditors.

Where the executor or administrator does not represent an
estate as insolvent, debts are to be paid according to the order of
priority fixed by the common law, except so far as it is controlled
by the laws of Congress, giving preference to debts, of whatever
dignity, due to the United States. To enable the personal repre.

(@) Elmers Digest, 316. (8) Gulick v, Loder, 1 Green 68.
(¢) Belles v. Belles, 4 Hals. 339.

(@) Ib.and Conover v. Conover, Saxe’s Ch. Rep. 404,
(¢) Elmers Digest, 316. (/) Iv. 318.
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sentative to examine into the condition of the estate, and ascer-
tain both the amount of assets and the extent of indebtedness, no
creditor can bring an action against him, within six months after
the decease of the testator or intestate, unless upon a suggestion
of fraud, or for the physician’s bill during the last sickness, funeral
charges and expenses, and any judgments entered of record against
such decedent during his lifetime, all of which are to be first paid
out of either the personal or real estate. ()

Real estate cannot be sold, nor in any manner affected by a
judgment against an execujor or administrator. (b) But where a
creditor has obtained judgment against an executor or administra-
tor, and the personal estate is insufficient to satisfy the execution,
he may require such representative to apply to the proper Orphan’s
Court for an order to sell the land of the decedent, and upon his
neglect or refusal for the space of six months, the creditor himself
may apply. (¢)

Where an executor or administrator believes that the personal
estate is insufficient to pay the debts of the deceased, it is his duty,
as soon as may be convenient, to exhibit under oath a true and full
account of the personal estate and debts so far as he can discover
the sume, to the Orphan’s Court of the county where the real estate,
of which his testator or intestate died seized, is situate, and ask
their aid in the premises : upon which the court is to make an order,
directing all persons interested in such real estate to appear at a
certain day therein mentioned, not less than two months from the
making thereof, to show cause why so much of said real estate
should not be sold, as will be sufficient to pay the debts of the de-
cedent. This order is to be advertised for six weeks successively,
at three of the most public places in the county, and in one or
more newspapers. If the court upon a hearing shall be satisfied of
the insufficiency of the personal estate, it may order the executor
or administrator to sell the whole, or so much as it may deem
necessary to discharge the debts of the estate. No part of the realty
is however to be sold until the executor has applied all the personal
estate which has come to his hands to the payment of debts. ()

The executor upon giving notice two months beforehand of the
time and place, may proceed to sell so much of the realty as was

(@) Elmers Digest, 169. @) Tb. 459, (c) Ib. 362. (d) Ib. 490.
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embraced by the order of the court, and the moneys arising from
the same are to be applied by him as assets of the estate. ()

Where the real and personal estate of a deceased person shall
not be sufficient to pay his debts, the proceeds arising from the
same shall be distributed among his creditors in proportion to the
sums which are due to them respectively, except the debts which
have been already specified. (0

Where an executor or administrator shall state upon a written
application to the Orphan’s Court of the proper county, on oath or
affirmation, that the whole estate of the testator or intestate is,
according to his knowledge or belief, insufficient to pay all his
debts, it is the duty of the court to direct him to give public no-
tice by advertisement or otherwise, for the space of two months,
to the creditors, to exhibit their claims within some period to be
designated, not less than six nor more than eighteen months. At
the next term after the expiration of this period, the executor or
administrator is to report the amount of the respective demands
exhibited, and the form by which evidenced, public notice being
previously given of the same, and at the time of making such re-
port to exhibit also a true and just account of the personal and
real estate of the decedent, and its value. Any creditor or person
interested, may appear at such term, and contest by filing excep-
tions any item in the report or account to be determined by the
court, upon the proofs and allegations. The court may then de-
clare the estate to be insolvent, and direct the executor or admin-
istrator to sell both the real and personal estate, and distribute the
proceeds in proportion to the sums found due to them respectively.
Creditors may present to the executor or administrator, not only
the debts which are due, but those tu become due, a reasonable
rebate of interest being made. No creditor in the event of the
estate proving insolvent, who does not exhibit his claim within
the time limited by the court, shall prosecute the same at any
future period, unless he shall discoyer some other estate, not

n-
ventoried or accounted for the executor or administrator befi

. . . 3 . Ore
distribution, in which case he may receive his ratable proportion
of the same. (a)

No alienation of the real estate of 2 testator or intestate, by

(a) Elmer’s Digest, 490, ) Ib. 169, (¢) Ib. 170,



170 LAW OF DEBTOR AND CREDITOR.

Imprisonment for Debt upon Mesne Process.

his heirs or devisees within one year from the time of his death,
shall prejudice the rights of creditors, or relieve the same from
liability for debt. («)

The heirs and devisees of a decedent may be sued by his cred-
itors, either by specialty or simple contract, or whether mentioned
in the instrument of debt or not, and execution had, to the value
of the land descended or devised. (b)

10. Imprisonment for Debt upon Mesne Process.

The writ of capias ad respondendum shall not be awarded,
1ssued or served, in any action founded upon contract express or
implied, except upon proof being made on oath or affirmation, be-
fore a justice of the Supreme Court of the state or before one of
the commissioners, to take bail and affidavit in said court, estab-
lishing one of the following particulars:

1. That there is a debt or demand, founded upon contract,
express or implied, due to the plaintiff from the defendant, speci-
fying the nature and particulars of said debt or demand, and that
the defendant is about to remove any of his property out of the
jurisdiction of the court in which an action is to be com-
menced, with intent to defraud his creditors; or

2. That the defendant has property or rights in action which
he fraudulently conceals; or

3. That he has assigned, removed, or disposed of, or is about
to assign, remove, or dispose of, any of his property with the in-
tent to defraud his creditors. Such judge or commissioner shall
then make an order to hold the defendant to bail, in such sum as
the plaintiff’ or his agent shall swear to be due from the defend-
ant. (c)

By the recent constitution of New Jersey, imprisonment for
debt in any action, or upon any judgment founded upon con-
tract, unless in cases of fraud, is abolished.

No female can be imprisoned either on mesne or final process
in any civil action.

(a) Elmer's Digest, 493. (d) Ib. 232. (¢) Acts of 1842, 130.
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11. Attachment.

A creditor whether residing in or out of the state, may obtain
an attachment against a non-resident or an absconding debtor.
In the former case, the applicant for the writ of attachment must
make oath or affirmation before any justice of the peace or judge
of a court of record within the state, that the person against
whose estate such attachment is to be issued, is not, to his know-
ledge or belief, resident at that time in the state, and that he owes
the plaintiff a certain sum of money, specifying as nearly as he
can, the amount of the debt or balance. (¢) In the latter case,
the oath must be that the applicant verily believes that his debtor
absconds from his creditors and is not, to his knowledge or belief,
resident in the state at that time. This oath having been filed
with the clerk of the Court of Common Pleas, or Supreme Court,
an attachment may be issued against the rights and credits, goods
and chattels, moneys and effects, lands and tenements of the
debtor, wherever to be found, which writ will bind the personal
estate of the defendant from the time of its levy, the real estate
from the time of its emanation. (b)

Where two or more are jointly bound or indebted either as
joint obligors, partners, or otherwise, the writ of attachment may
be issued against the separate or joint estate, or both of such joint
debtors, or any of them. (c)

An attachment, however, cannot be issued against one absent
partner, if the other resides in the state; but if all the partners
abscond, then it may be issued against all, or if all the partners
reside abroad ; or if dead, against their non-resident re
tives. (d)

Al’.l attachment is a proceeding in rem, and wholly inconsist-
e:nt v'vnh the !aw of administration of estates, and cannot there-
fore issue against an executor or administrator upon a liability of
a deceas.ed person. -(e) It may be issued against any absent or
absconding female, in a proper case, or against any corporation,
whether created by the laws of the state or not. 2]

presenta-

(a) Elmers Digest, 25. (5) Tb. 20.
(@) Curtis v. Hollinshead, 2 Green 402. 3 Gr. 17.
(¢) Haight v. Bergh, 3 Green 183.

(¢) Ib. 25.

(f) Acts of 1839, 63.
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The affidavit of the plaintiff in attachment is not conclusive
evidence of the facts which it states, but the attachment may be
quashed, if it appears to the court upon inquiry, that the defendant
is a resident of the state, or that he did not leave home with in-
tent to abscond, and that the plaintiff had no reasonable ground
for believing the contrary, (@)

The defendant may release his property from the attachment,
by giving bond to the plaintiff, with surety, conditioned for the
safe return of the property attached, in case judgment shall be
rendered against him. ()

On the return of the writ of attachment, it is the duty of
the clerk to give notice of its pendency by advertisement in
some newspaper selected by the court, that other creditors of
the defendant may become parties to the proceeding. The court
at the same time is required to appoint three auditors for the pur-
pose of hearing and adjusting all claims against the defendant,
whose duty it is made to report at the first or second term there-
after, as the case may require, the sum due to each creditor. For
the purpose of discovering any property of the defendant, which
may be conccaled, the auditors are empowered to summon and
examine upon oath, touching the same, the wife of the defendant
or any other person, and also to authorize the sheriff to break open
any house or depository, where there is reason to believe the pro-
perty of the defendant may be concealed. Where judgment is
entered against the defendant upon the report of the auditors, by
default, a scire facias may issue against any garnishee to appear
and show cause why the plaintiff should not have execution of the
money or effects of the defendant in his hands, and he may appear
and tender the same to the plaintiff, and if they are accepted, be
discharged with his costs ; or if he does not appear, the plaintiff
may have an inquisition as to the value of the property of the de-
fendant in his hands, and recover a judgment for the amount : or
if he does appear and deny the possession of the defendant’s pro-
perty, the question may be tried by a jury, and judgment rendered
according to the facts, in behalf of the garnishee, or against
him. (c)

(@) City Bank v. Merrit, 1 Green 131. Branson ». Shinn, 1 Green 250.
() Acts of 1839, 64. (¢) Elmers Digest, 23.
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The auditors, after judgment, may proceed by virtue of an
order of court for that purpose, to sell the estate, real and personal,
of the defendant, and after public notice through the newspapers,
requiring a meeting of the creditors, it is the duty of the auditors
to distribute the proceeds ratably among all the creditors in pro-
portion to the amount of their respective debts as ascertained by
the report and judgment. (a)

Justices of the peace have jurisdiction in cases of attachment,
when the debt does not exceed fifty dollars. (b)

12. Judgment and Ezecution.

Both real and personal property may be levied upon and sold
on executions issued upon the judgments of any court of record.
A judgment only binds land from the time of its actual entry on
the minutes or records of the court. Writs of execution bind
personal property from the time of their delivery to the officer.
Where sundry writs of execution are issued against the goods and
chattels, lands and tenements of the same person, and there is not
sufficient property to satisfy all the executions, that execution
which was first delivered to the officer shall first be satisfied.
When there are several judgments binding the lands of the same
debtor, and only one creditor takes out an execution against the
same, the purchaser shall hold the land conveyed free from all the
other judgments. Land cannot be sold upon any execution, if
sufficient goods and chattels of the defendant can be found to
satisfy the same, unless the defendant requests the sheriff in writ-
ing to proceed first to sell the land, and enters into bond with
sufficient surety for the forthcoming of the goods and chattels
levied on by the writ of fieri facias, to answer its exigency. (©

A j}xdgm'ent .and execution constitutes no lien upon mere equi-
table rights, which are not susceptible of delivery or possession.
There.must be a seisin, ar.ld this term has reference always to a
legal title. The same principle is established as to mere equita-

ble interests in personal property. They are not subject to 1
and sale. (d) ¢ J o

(a) Elmer's Digest, 24. ) Ib,27. (¢) Tb. 486 to 496. (@ Sax. 298.



174 LAW OF DEBTOR AND CREDITOR.

Insolvent Laws.

The writ of capias ad satisfaciendum cannot be issued upon
any judgment founded on a contract, express or implied, unless
satisfactory proof be made before a justice of the Supreme Court,
or a commissioner to take bail and affidavits in sald court, to be
certified by the justice or commissioner, establishing one of the
particulars necessary to obtain a writ of capias, or that the defend-
ant has rights or credits, moneys or effects, either in his own
possession or in that of any other person or persons to his use,
of the value of fifty dollars or over, which he unlawfully or
unjustly refuses to apply in payment of such judgment. (a) (See
« Imprisonment for Debt.”) '

Where any execution against the property of a defendant has
been returned unsatisfied in whole or in part, leaving a balance
due exceeding one hundred dollars, exclusive of costs, the plain-
tifl in such execution may file a bill in chancery to compel the
discovery of any property or chose in action belonging to the
defendant in such judgment, and of any property or chose in ac-
tion due to him or held in trust for him, except such property as
is now reserved by law, and to prevent the transfer of any such
property, money, or chose in action, or the payment or delivery
thereof to the defendant, except when such trust has been created
by, or the fund in question has proceeded from some other person
than the debtor himself. And upon the discovery of any such
personal property, money, or chose in action, the court shall
decree satisfaction out of the same, of the sum remaining due
upon such judgments. (b)

The share or interest of a defendant in any joint-stock com-
pany, or other institution incorporated by the state, may be taken

and sold under the writ of fieri facias as in the case of goods and
chattels. (c)

13. Insolvent Laws.
Any person arrested or held in custody in any civil action,
upon mesne or final process, may obtain his discharge from all

debts due at the time, or contracted previously, but to become

(a) Acts of 1842, 132. (&) Acts of 1845, 141, 142. () Acts of 1842, 132.
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due at a subsequent time, so far as regards the imprisonment of
his person, by taking the beénefit of the insolvent laws.

For this purpose, he may present a petition to the Inferior
Court of Common Pleas, at any stated term, setting forth the
causes of his imprisonment, with a true account of his personal
and real estate, and an inventory of his deeds, notes, books of
account, vouchers and securities, and a list of his creditors with
the money due and owing them. The court shall then appoint a
time (not less than forty days from the period of the application)
and place for hearing what can be said for or against the libera-
tion of the debtor, and the debtor must give thirty days’ notice
thereof in writing to each of his creditors, by personal service,
or being left at their usual places of residence, where they reside
in the state, and by publication in a newspaper of the state for
the same period. If the court upon hearing and examination
of the petition, account, and inventory, by interrogatories to the
debtor or otherwise, shall be satisfied with his conduct, they may
appoint one or more freeholders of the county as assignees, to
whom the debtor is forthwith to execute an assignment of his es-
tate both real and personal, and upon the making of this assign-
ment and filing it with the clerk, they may direct the sheriff to
discharge the debtor from confinement on account of any debts
previously contracted. The assignees are to proceed to collect
the estate of the debtor, and convert it into money, to give notice
to creditors to present their claims, to examine and adjust the
same, any controversy respecting such debts to be referred
to two arbitrators not creditors of the insolvent, and within
eighteen months to distribute among the creditors who have
become parties to the proceeding, the money on hand, and then
again at the expiration of each year, until a final settlement has
been made.

All creditors who do not come in, and prove their debts within
eighteen months after the assignment, if a division of the whole
estate be made, will receive no dividend ; but if the whole be not
divided, and the debt be proved before the time appointed for a
second division, then the creditor shall have his first dividend ,
but after the second division, such creditors are entirely
barred. (a)

(a) Elmer's Digest, 250 to 258.
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14. Courts.

The original civil jurisdiction is distributed between a Court
of Chancery, Supreme Court, Circuit Courts, and Courts of Com-

mon Pleas.
The judges of the Supreme Court, hold Circuit Courts twice

a year in each county. The Courts of Common Pleas are held
four times a year in each county.
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1. Choses in Action.

All bonds, specialties and notes in writing, payable to any
person, or order, or assigns, for a sum of money, may be trans-
ferred by ussignment so as to vest the assignee with a similar
power, and so toties quoties, and so as also to enable the assignee
to prosecute any action at law upon the same, which might have
been instituted by the original payee. All assignments, however,
of bonds and specialties must be under hand and seal, and before
two or more credible witnesses. ()

All promissory notes, bearing date in the city or county of
Philadelphia, whereby any person promises to pay to any other
person, or to their order, for value in account or for value
received, without defalcation or set-off (the last words to be
inserted in the body of the bill), are held by the indorsees, dis-
charged of any claim of set-off or defalcation on the part of the
drawer or indorsers. (b)

(a) Purdon’s Digest, 144. &) Ib. 962.
12



178 LAW OF DEBTOR AND CREDITOR.
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2. Damages upon Protested Bills of Exchange.

Upon all foreign bills of exchange, drawn or negotiated within
this state, which shail be returned unpaid, with a legal protest
therefor, the following damages may be recovered from the
drawers or indorsers, in addition to the principal sum and charges
of protest, together with lawful interest upon such principal sum,
damages and charges of protest, from the time at which notice
of the protest was given, and payment of the principal, damages,
and protest charges demanded : if drawn upon any person with-
out the state, but within some other part of the United States,
excepting the state of Louisiuna, five per cent. damages upon the
principal sum; if drawn as before, upon any person in Louisiana,
or any other place in North America, or the islands thereof,
except the northwest coast of America or Mexico, or in any of
the West India or Bahama islands, ten per cent. upon the princi-
pal sum; if upon any person in the island of Madeira, the Cana-
ries, the Azores, the Cape De Verd islands, the Spanish Main or
Mexico, fifteen per cent. upon such principal sum; if upon any
person in any place in Europe, or the islands thereof, twenty per
cent. upon such principal sum; if upon any person in any other
part of the world, twenty-five per cent. upon such principal sum.
The damages thus allowed are to be in lieu of interest, and all
other charges except charges of protest, to the time when notice
of the protest and demand of payment shall have been given.
The amount of the bill and the damages payable thereon, are to
be determined by the rate of exchange, or value of the money or
currency mentioned in the bill, at the time of notice of protest
and demand of payment. (a)

3. Interest.

The legal rate of interest is six per cent., and no more can be
recovered in any action. Where usurious interest is taken, the
lender is liable to a forfeiture of the principal, to be recovered in
a qui tam action; but in a suit against the borrower, the lender
only loses the usurious excess. (b)

(¢) P. D. 140. (% Tb. 649.
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4. Limitation of Actions.

All actions of account, and upon the case, other than such
accounts as concern the trade of merchandise between merchant
and merchant, their factors and servants, all actions of debt
grounded upon any contract or lending without specialty, all
actions of debt for arrearages of rent, must be brought within
six years after the cause of action has accrued. There is a
saving of the period of limitation in favor of infants, feme
coverts, persons non compos mentis, imprisoned at the period the
cause of action accrues, after the removal of their disabilities.
Where the person liable to an action is beyond seas at the time
it accrues, the bar of the statute does not commence until after
his return. (a)

5. Factors.

Consignees or factors who fraudulently pledge for their own
use any merchandise or document, intrusted to them as a security
for money borrowed, or negotiable instrument, are liable to a fine
of two thousand dollars, and imprisonment for five years.

Wherever any person intrusted with merchandise, and having
authority to sell or consign the same, shall ship or otherwise
transmit the same to any other person, such other person shall
have a lien thereon,—

1. For any money advanced or negotiable security given by
him on the faith of such consignment, to or for the use of the
person in whose name such merchandise was shipped or trans-
mitted.

2. For any money or negotiable security received for the use
of such consignee, by the person in whose name such merchan-
dise was shipped or transmitted.

This lien, however, does not exist in any case where the con-
signee has notice, by the bill of lading or otherwise, before the
time of such advance or receipt, that the person in whose name
the merchandise was shipped or transmitted is not the actual
owner thereof.

(a) P. D. 768.
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Where a consignee or factor having possession of merchan-
dise with authority to sell the same, or having possession of any
bill of lading, certificate, receipt or order for the delivery of mer-
chandise, with the like authority, deposits or pledges such mer-
chandise with any other person as a security for money advanced,
or a negotiable instrument given him on its faith, such bailee ac-
quires thereby the same interest in and authority over the said
merchandise, as if such consignee had been the actual owner:
provided, however, that if such person has notice in any way
that the person making the deposit or pledge is only a factor, or
if the same is made without notice of this fact, but as a security
for a previously existing debt, then the bailee of such merchan-
dise or document only acquires the rights and interest therein
which were possessed or might have been enforced at the time by
the factor against his principal.

The actual owner of such merchandise may, however, recover
the same before the deposit, from the factor or his assignees, or
afterwards may recover the same, upon tendering the money or
negotiable instrument advanced to the consignee upon its faith,
and also the sum or instrument advanced thereon by the con-
siznee to the owner. The owner may also recover from the
bailee of the consignee any balance arising from the proceeds of
the merchandise which may remain in his hands, after deducting
therefrom the amount of money, or of the negotiable instrument
given by him to the consignee upon its faith. (a)

6. Limited Partnerships.

Limited partnerships for agricultural, mechanical, manufactu-
ring. or mercantile business, were authorized by an act passed in
1836. The general provisions of this act are similar to those
elsewhere detailed. It provides, however, for the sale, by a gene-
ral or special partner, or their personal representatives, of the
interest of either in such partnership, so as not thereby to produce
a dissolution of the partnership. On the insolvency of a special
partner, the partnership is not thereby dissolved, but his interest
may be sold by the assignees for the benefit of his creditors. Such
transfer, however, is in every instance to be acknowledged, cer-

(a) P. D. 486.
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tified, and recorded, as in the case of the original formation of the
partnership. The record is to be made in the office of the re-
corder of deeds of the county in which the principal place of
business of the partnership is situated ; and where it has places
of business situate in several counties, a transcript of such certi-
ficate, duly certified, is to be filed in their respective offices. (a)

7. Attachment.

Foreign attachment.—A writ of attachment may issue against
the real or personal estate of any debtor who does not reside
within the commonwealth, on the application of his creditor. In
every such writ a clause of summons against any person having
goods or chattels of the defendant in his possession, may be in-
serted ; or if the garnishee is not an inhabitant of the county, or
about to depart therefrom, a clause of capias ; such fact as well
as his indebtedness to, or possession of the goods and chattels of
the defendant, being first verified by affidavit. The goods and
chattels, as well as the real estate attached, are bound from the
execution of the writ. In the case of real estate, however, it is
the duty of the sheriff to file a description of the property
attached, within five days, in the office of the prothonotary of
the court. (b)

Attachments may issue against a foreign corporation, or
against a female, but will be dissolved upon their appearance by
attorney, and giving security for the debt or demand, or deposit-
ing in lieu thereof, a sufficient sum of money. The plaintiff, if
he has filed his declaration at the third term of the court, after
the exceution of the writ, may take judgment against the defend-
ant, unless he hus previously dissolved the attachment. Where
the defendant does not dissolve the attachment by giving bail or
security, he may enter his appearance and defend the suit, without
prejudice to the Tien created by the attachment, and if a judgment
be rendered against him, it shall not only have the force and ef-
fect of an ordinary judgment in attachment, but of a judgment
in an action commenced by summons. Where judgment has
been rendered by default or otherwise against the defendant, a

(a) P. D. 920, (b) Tb. 50.
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writ of scire facias may issue against the garnishee, commanding
him to appear and show cause why the plaintiff should not have
execution of his judgment, of the estate and effects of the defend-
ant attached in his hands; when the plaintiff may examine the
garnishee by written interrogatories touching said premises, and
on his failure to appear or answer, execution may issue against
him for an amount sufficient to satisfy the demand of the plain-
tiff with costs of suit. The plaintiff may also have a similar
execution after a verdict in his favor, on such scire facias. Where
judgment has been rendered against the defendant by default, the
plaintiff, before taking out any execution, must enter into bond
with sufficient security, that if the defendant appear in twelve
months and disprove the debt recovered against him, or discharge
the same with costs, he will restore to him the goods and effects,
or the value thereof, attached and condemned, or so much as
shall be disproved or discharged. (a)

Domestic attachment—Writs of domestic attachment with
summons of garnishment may be issued by the Court of Common
Pleas of any county in which a debtor may reside, upon an affi-
davit being previously made and filed by his creditor, or some
one in his behalf, of the fact of the indebtedness, and also, that
the debtor has absconded from the place of his usual abode within
the county, or has remained absent from the commonwealth, or
has confined himself within his own house, or concealed himself
elsewhere, with design in either case to defraud his creditors ; or
that the debtor, not having become an inhabitant, confines or
conceals himself within the county, with intent to avoid the ser-
vice of process and to defraud his creditors. The form of the
writ, its mode of service, und the lien created by it, do not vary
substantially from the case of foreign attachments. The creditor
may sue out with the original writ or afterwards, other writs of
attachment, directed to other counties, in which the debtor may
have goods or chattels, lands or tenements. Any other creditor,
upon affidavit of his debt, may suggest his name upon the record,
and prosecute the attachment, if the first creditor fail to do S0, or
to establish his right as a creditor. Upon the return of the writ,
the court shall appoint three honest and discreet men, not being

(a) P. D. 522,
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creditors of the defendant, to be trustees of his estate, and the
officer shall deliver over to them any money or personal property
of the defendant which he may have in his hands by virtue of the
attachment. The trustees shall immediately give notice of their ap-
pointment by publication for six successive weeks, in a newspaper
published in the county where the attachment is issued, or in such
other manner as the court may direct, and require all persons in-
debted to the defendant, or having his property in their possession,
to pay or deliver over the same to them, and desire all creditors
of the defendant to present their respective claims and accounts.
The entire estate of the debtor is vested in such trustees, and it
is their duty to prosecute all actions concerning the same. They
may sell his goods and chattels at any time after the term next
succeeding that to which the writ was returnable, and his real
estate at any term after the third succeeding that to which the
original writ was returnable, and may also dispose for the benefit
of creditors of any debts due or becoming due to the defendant.
At some time after the expiration of six months from the giving
the notice already described, the trustees, having previously given
public notice of the time and place fixed upon by them for the
purpose, shall receive from the several creditors evidence of their
claims, and after determining the same, state their accounts, and
ascertain the proportionate sum coming to each creditor, and file
a report in the office of the prothonotary of the court from which
attachment issued. The prothonotary shall give notice of the
filing of the report by advertisement, as in the case of the ac-
counts of assignees under a voluntary assignment, and at the
next term after the filing of the report, if no exceptions are filed,
the same may be confirmed by the court, and the trustees proceed
to distribution accordingly. If the whole estate has not been
distributed upon such report, the trustees may, at the expiration.
of three months after the order of the court upon such report,
proceed to make a second dividend of all such moneys as have
come to their hands after the first dividend, and so on from time
to time until the entire estate has been distributed. No prefer-
ence is to be given in the distribution to debts due by spe-
cialty. (a)

(a) P. D. 325.
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The court may at any time before a final decree of distribu-
tion, upon the application of the defendant denying and disprov-
ing the allegations upon which the attachment was granted,
dissolve the same absolutely, or upon such terms as it may deem
equitable.

Jurisdiction to grant writs of attachment where the debt
does not exceed one hundred dollars, is conferred under some-
what similar restrictions upon justices of the peace. («)

Attachmment of wvessels.—Ships and vessels of all kinds, built,
repaired or fitted out within the state, are subject to a lien in favor
of mechanics or tradesmen, for work done or materials supplied
for the building, equipping or repairing such boat, on the engage-
ment of the muster or owners, in preference to other debts.
This lien continues from the time the debt is contracted, until
the vessel proceeds on her next voyace. (b)

8. Imprisonment for Debt.

No person can be arrested or imprisoned on any eivil process,
In any suit or proceeding instituted for the recovery of any
money due upon any judgment or decree founded upon contract,
or due upon any contract, express or implicd, or for the recovery
of any damages for the non-performance of any contract, except
on proceeding as for contempt, to enforce civil remedies, actions
for fines or penalties, or on promises to marry, for moneys col-
lected by any public officer, or for any misconduct or neglect in
office or in any professional employment. A party may obtain a
warrant of arrest in other cases, where upon application to the
judge of the court in which suit has been instituted or judgment
obtained, he satisfies the judge, by his own affidavit or that of
some other person or persons, that there is a debt or demand due
Iu.the applicant from the other party to the suit or judgment,
pointing out its nature and amount, and also establishes one or
more of the following particulars :

Ist. That such party is about to remove some of his property
from without the jurisdiction of the court in which suit is
brought, for the purpose of defrauding his creditors, or

(a) P. D. 330. (b) Dunlop’s Statutes, 677.
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2d. That he has property which he fraudulently conceals, or

3d. That he has rights in action, or some interest in public or
corporate stock, money or evidence of debt, which he unjustly
refuses to apply to the payment of some judgment against him
belonging to the complainant, or

4th. That he has assigned, removed or disposed of, or is about
to dispose of, some of his property, with the intent to defraud his
creditors, or

5th. That he fraudulently contracted the debt, or incurred the
obligation respecting which suit is brought.

The defendant, upon being arrested, may appear before the
judge and controvert the truth or sufficiency of the plaintiff’s
allegations, and if with success he will be discharged ; otherwise
he will be committed to prison, to be detained until discharged
by law. The commitment will not be granted, where the defend-
ant pays the demand ; or in case it is a judgment, gives security
for its payment at the time when it could be collected at law;
or if the arrest has been founded on an allegation of a fraudu-
lent design to remove his property out of the jurisdiction of
the court, gives bond with approved security that he will not
so remove any property which he then has, and that he will not
assign, convey or dispose of any of his property with such intent,
or with a view to give a preference to any creditor for any debt
antecedent to such disposition, until the demand of the com-
plainant has been satisfied, or until thirty days after final judgment
shall be rendered in the suit brought for the recovery of such
demand : or where the defendant enters into bond with sufficient
security, conditioned that he will apply within thirty days, for the
benelit of the insolvent laws of the commonwealth, and comply
with the requisitions of such laws, and in case of his failure to
obtain his discharge as an insolvent debtor, surrender himself to
the jail ol the county. (a)

' Any person committed, or who has given bond as above pro-
vided, inay apply for the benefit of the insolvent act, upon which
proceedings similar to those described in the subsequent title will

b.e had, and an assignment executed to trustees, invested with
similar powers and duties.

(a) P. D, Stroud’s edition, 581.
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9. Judgment and Ezecution.

Judgments only bind lands, tenements or hereditaments, as
against bona fide purchasers, from the time when they are actu-
ally signed; goods and chattels from the time of the delivery of
the writ to the officer. A judgment is a lien upon all the interest,
legal or equitable, of the debtor, in land situated in the county
where the judgment is rendered, or in a county in which a tran-
script of the judgment is recorded. It is not a lien, however,
upon after purchased lands. (a)

The lien of a judgment does not continue beyond five years,
unless revived by scire facias, or agreement of the parties, filed
and docketed. (b)

Execution may issue at any time within a year and day from
the rendition of a judgment, or the expiration of a stay of execu-
tion, where such is indorsed thereon. Unless taken out during
this period, the judgment becomes dormant, and must be revived
by scire facias. In all actions instituted for the recovery of
money due by contract, or damages arising from a breach of con-
tract, except actions of debt and scire facias upon judgments, and
actions of scire facias upon mortgages, if the defendant has an
estate in fee simple, within the respective county, worth, in the
opinion of the court, the sum for which the plaintiff may be
entitled to have execution, or if the defendant shall give approved
security for the payment of such sum, with interest and costs, he
shall be entitled to a stay of execution for six months if the debt
does not exceed two hundred dollars, for nine months if it exceeds
two hundred, and does not exceed five hundred dollars, for twelve
months if the sum exceeds five hundred dollars. The plaintiff
may have execution for the satisfaction of his debt against the
personal and real estate of his debtor, and in some cases against
bis body. Coin, bank notes, current bills, stocks, money deposited
in bal}k, debts, equities of redemption in personal property, may
be se{zed and sold under a writ of fieri facias. Where stock,
deposits or debts are levied upon, the proceedings to realize the
same are similar to a garnishment in foreign attachment. Where

(a) 6 Binney 135, (&) P.D. 658.
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real estate is taken in execution, it is the duty of the officer to
summon an inquest to ascertain whether the rents and profits of
such estate, beyond all reprise, will be sufficient within seven
years to satisfy the judgment upon which the execution was
issued, with the interest and costs of suit. If the clear profits
of the real estate will, in the opinion of the inquest, be sufficient
to pay the debt or damages and costs, the sheriff shall, by the
inquest, assess the clear annual value of the rents and profits ;
and make return thereof, with his writ, to court. Upon the
return of the writ, the plaintiff may have a writ of liberari facias
to deliver the said real estate, with the appurtenances, to him, at
the valuation fixed by the inquest, to be holden by him, his execu-
tors or assigns, until his debt, with interest, is discharged : or the
plaintiff, instead of suing out the writ of liberari facias, may
demise the premises to the defendant, to retain possession of the
same, at the annual valuation fixed by the inquest. If the
defendant decline taking the estate on such demise, the plaintiff
may sell it upon a venditioni exponas: or, if the inquest return
that the clear annual profits will not be sufficient to pay the debt

and damages within seven years, it may be sold at once upon
such writ. (a)

10. Administration of Estates.

Fund for the payment of debts.—In Pennsylvania both real
and personal property are liable for the debts of a decedent, (b)
but the personal estate is to be resorted to in the first instance,
even for debts with which the real estate is charged ; (o) except
where they have been contracted by other than the decedent, as
where real estate has been purchased subject to a mortgage. (d)
Where. however, a testator directs payment of his debts to be
made out of some particular fund, the provision must be followed,

(a) P. D. 440 to 470.

(8) Act of 24th Feb., 1834; Purdon’s Dig. ed. 7th, 473484 ; Graff ».
Dall. 421 ; Benner ». Phillips, 9 W. and S, 20.

{c) Keysey's Estate, 9 8. & R. 72; Todd v. Todd’s Exrs. 18. & R. 953;
Walker's Estate, 3 R. 237.

(d) Keysey's Est. 9 8. & R. 72

Smith, 1
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but the personal estate cannot be so exempted as against creditors,
though it may as against heirs and devisees, where the intention
is clear not merely to charge the real estate but to exempt the
personal. (¢) There is no distinction in these respects between
legal and equitable assets; both are equally liable to both legal
and equitable debts. (b)) On the death of a partner, if there be
no joint fund nor solvent partner remaining, both partnership and
separate creditors come pari passu upon his estate.(c) It is to be
presumed that as after acquired lands may pass by will, they may
be charged with the payment of debts. (d)

Duration of lien of debts upon land—Debts, except secured
by mortguce or judgment, are a lien upon lands in the hands of
heirs, devisees, and purchasers.  This lien expires at the end of
five yecars trom the decease of the debtor, unless suit be com-
menced and duly prosecuted, within that period. (¢) Where,
however, a debt, demand, or covenant, is not payable within the
five years, a written statement thereof is to be filed in the connty
where the lands are situate, and then the debt, demand, or cove-
nant, becomes a lien from five years after the time it falls due. (f)

Judizments bind the land for five years after the death, though
they otherwise would have expired within that time, and they
have not been revived : they take precedence according to their
priority at the time of the death; and after the expiration of the
five years they may be revived by scire facias, to which the
widow and heirs need not be made parties. (g) Where there is,
however, a direction to sell for the payment of debts, given to
the executor, it does not come within the provisions of the act,
as a trust arises, and the lien continues till presumption of pay-
ment arises. (k) The act, in this respect, is one of limitation and

(a) Bryant . Hunter, 3 W. C. C. R. 242 ; Todd v. Todd’s Ex’rs, 1 S. & R. 453 ;
Martin v. Fry, 17 8. & R. 426 : Walker's Est. 3 R. 237,212, 9 W. 60.

(b) Sperry’s Est. 1 Ash. 3147. (¢) Tb. Bell ¢. Newman, 5 S. & R. 78.

(d) Act of Apnil =, 133, §10 ; Walker's Est. 3 R. 949,

(e) Actof 1834; Purd. Dig. 476 ; Kerper v, Hock, 1 W. 14 ; Penn v. Hamilton,
2 W. 60 ; Fetterman v. Murphy, 4 W. 429,

(f) Act of 1834,

(g) Purd. Dig. 476; McMiilan v. Red, 4 W. & S. 937 ; Chambers v. Carson, 2
Wh. 365; Christman ». Fritz, 13 8. & R. 1 ; Guier v. Kelley, 2 Binn. 229.

(k) 2 Browne 294 ; Alexanderv. McMurray, 8 W, 504 ; Steel v. Henry, 9 W. 523.
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repose in its nature, and after the period assigned the lien is ab-
solutely discharged, though the existence of the debt was known
to the heirs or purchasers, (¢) and even though a voluntary con-
veyance is made to defraud creditors. () Though, by the act
of 1834, the widow and heirs, if the real estate is to be charged,
must be made parties, yet this lien is not discharged by a judg-
ment against personal representatives alone. (c)

Order of payment of debts.—The order of the payment of
debts of decedents is as follows:

1. Debts due the United States, which are entitlea to prece-
dence by act of congress, (d) and which are to be preferred to
those in the order established by the act of assembly, (¢) though
such preference is not thereby given. (f) Notice of such debt
must be, however, given to the executor or administrator, other-
wise payments are to be made according to the act of assembly,
and such payments will not amount to a devastavit. (g)

2. Funeral expenses, medicine furnished and medical advice
given during the last illness of the decedent, and servants’ wages
not exceeding one year, payment of all of which may be compelled
within a year after the letters of administration are granted. (k)

In the term *servants” are comprised domestic servants, per-
sons who muke part of a family, and who are employed to assist
in the economy of a house or its appurtenances. (i)

But thix preference is extinguished where security is taken, as
by a scrvant’s obtaining a single bill for his wages. (k)

3. Rents for not exceeding one year.

4. All other debts equally, except

(@) Kerper v. Hoek, 1 W. 14 ; Quiglay ». Beatty, 4 W. 13 ; Hemphile ». Carpen-

ter, 6 W, 22; Seitzinger v. Fisher, 1 W. & S. 293; Bailey ». Bowman, 6 W. &
S. 118,

() Shorman v. Farmers Bank, 5 W. & S. 373.

(r) Murphy's Appeal, 8 W. & S. 165 ; Beaner v. Phillips, 9 W. & S.131; Ather-
ton v. Atherton, 2 Barr. 113.

(d) Actof March 3,1797,§3; Fisher o. Blight,2 Cr. 353 ; U. S. v. Hooe, 3 Ib. 73.
() Purd. Dig. 475.

(f) Conn. v. Lewis, 6 Binn. 266 ; Fisher v. Blight, ib. Supr.

() Ib.; 16 Johns. 79. (B) Act of 1834 ; Purd. Dig. 475.

(i) Ex parte Meason, 5 Binn. 167 ; Boniface p. Scott. 3 8. & R. 351 ; Mill
Est. 1 Ash. 323. ’ - 351; Millers

(k) Silver v. Williams, 17 S. & R. 292,
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5. Debts due to the commonwealth, which are to be paid last.(a)
Payment of none of these can be compelled until one year after
letters of administration issue. (b)

Where however the laws of a decedent’s domicil give a pre-
ference to its own citizens over the citizens of Pennsylvania, the
like prefercnce is to obtain in favor of the latter. (c)

This order of payment relates to personal assets only; and
judgnients and mortgages recorded in the lifetime of the decedent,
(d) which were a lien on the real estate at the time of the party’s
death, are nevertheless entitled to priority of payment in the pro-
ceeds of such real estate, according to date of their lien, (¢) and
so where the commoniwealth obtains a judgment in the lifetime
of the party, notwithstandlng its postponement to other creditors
by the act of assembly, (f) still on the sale of real estate it is the
duty of alien creditor to see that the proceeds are first applied to
the discharge of his lien, and he will be considered, in regard to
the debtor, as paid all that a due attention to his interests will en
title him to receive. (g)

After the personal estate is exhausted in the payment of debts,
the executor or administrator, on application to the Orphans’ Court,
will be permitted to sell such part of the real estate as may be further
necessary for the satisfaction of debts and legacies, without notice
to heirs, &c.; (h) but where the assets have been once sufficient,
such an order will not be granted. (i)

Where a creditor is executor or administrator he is not enti-
tled to retain his debt to the prejudice of others of equal degree.
but that he takes pro rata with the rest. k)

Marshaling assets.~—The questions arising in the marshaling
of assets in equity are not of frequent occurrence in Pennsylvania,
though the English doctrine may, as a general rule, be understood
to be accepted. The rule with regard to the priority of application

(a) Act of 1834 ; Purd. Dig. 475. (b) Ib. 476. (¢) Ib.
(d) Adams’ Appeal, 1 P. R. 447.

(e) Moliere v. Noe, 4 Dall. 454 ; Girard ». McDermott, 5 S. R. 128.

(f) Ramsey’s Appeal, 4 W. 71.

(g) Binney ». Comm. 1 P. R. 240 ; Beaner ». Phillips, 9 W. & 8. 21.

(k) Act of March 29, 1832, § 31 ; Purd. Dig. 891.

(3) Pry’s Appeal, 8 W, 233.

(k) Ex parte Meason, 5 Binn. 167.
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of real estate after the exhaustion of personal is to apply 1. Real
estate devised for the payment of debts: 2. Real estate descended :
3. Real estate specifically devised subject to a general charge of
debts. (a)

Where one creditor has a lien on two funds, and another
has a lien upon only one of them, the latter has the right in equity
to compel the former to resort in the first instance to the other
fund. (b} Debts, after the personalty has been fully administered,
are to be paid out of land, to the exclusion of legacies with which
it had been charged. (c)

Remedies.—The remedies for the enforcement of payment of
debts are against the executor or administrator at common law,
where the right of action survives; upon the administration
bond, and in the Orphans’ Court, where the estate is insolvent, or
money has been paid into that court.

What actions survive—All personal actions, except actions
for slander, libel, and for injuries to the person, survive against
executors and administrators, and if any such suits have been
commenced during a party’s lifetime they do not abate by his
death, but his executor or administrator may be compelled by
scire facias to become a party to such actions. (@) No legal
proceedings are in any way destroyed by the death, resignation,
or removal of executors or adwministrators, but their successors
may be made parties in like manner. (¢) The death of a defend.
ant after a sequestration under order of the Orphans’ Court, does
not abate it; ( f) nor is a domestic attachment in any wise affected
by it notice, however, of the pendency of the attachment must
be given to the personal representatives, (8) Though formerly a
foreign attachment would not lie against executors, as it was sup-
posed that it might interfere with the distribution of assets ; yet
now, by act of assembly, legacies and distributive shares, except
due to married women, may be attached in the hands of an
executor or administrator, by creditors of the parties interested
therein. A foreign attachment brought against the decedent him-

(@) Comm. v. Shelby, 13 S. & R. 348. {b) Cowden’s Est. 1 Barr. 273,

(c) Hoover v. Hoover, 5 Barr. 365, (@) Act of 1834 ; Purd. Dig. 476.
(¢ Ib. (f) Act of March 29, 1832 ; Purd. Dig. 894,
&) Act of June 13, 1836 ; Purd. Dig. 326,
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self, during his lifetime, will not abate by his death after final
judgment. («)

\Wherever any injury to the person or to property, thouga ac-
companied by actual force, has been productive of benefit to a
decedent or to his estate, or has added to the assets in the hands
of his representatives, an action for the recovery of damages, or
for chattels where they exist in specie, may be had. (b)) Thus
replevin, detinue, and in some cases, perhaps, trover, will lie.
where goods have come into hands of the executor or adminis-
trator, or money had and received where they have been sold. (c)
Where an immediate injury to personal property, or some spe-
cial damage is caused by the breach of a promise of marriage,
it seems that the saine rule applies. (d) It was held, however,
prior to the act of assembly of 1834, (¢) that trespass vi et armis
for seizing a vessel, could not survive against the administrator
of a defendant. ( f)

On application to the Orphans’ Court, the executor or adminis-
trator may be required to execute any written or parol contract
for the conveyance of land, which might have been enforced in
equity. left incomplete by the death of his decedent. (g) By such
proceeding, however, the right of dower is not divested. (k)

Pleading ete. therein. — Judgment is generally, in actions
against an executor or administrator as such, to be satisfied out
of the decedent’s assets only. but he will be liable out of his own
estate :

1. Where he has wasted the decedent’s goods; in which case
if the sheriff return that there are no goods of the decedent, and
that the executor has wasted them, or if judgment be obtained in
an action of debt suggesting a devastavit, execution can be taken
out against his own goods. (i) Formerly, also, if the executor
pleaded falsely, or neglected to aver that the assets were insuffi-

(a) Fitch ». Ross, 4 S. & R. 564.

(3) Reed v. Cist, 7 8. & R. 134; Heach z. Metzer, 6 S. & R. 272; Reist v.
Heilbrenner, 11 8. & R. 131 ; Keste ». Boyd, 16 S. & R. 272 ; Penrod ». Morrison,
2P. R. 126 (¢) Tb.

(d) Lallimonde ». Simmons, 13 S. & R. 183. (e) P. D. 476.

(f) Nicholson v. Elton, 13 S. & R. 415. (g) Act of 1834 ; Purd. Dig. 475.

(k) Riddleberger v. Mentzer, 7 W. 141 ; Covert ». Hertzog, 4 Barr. 145.

() Swearingen v. Pendleton, 4 S. & R. 393.
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cient, and there were no sufficient assets, he would in some cases
be liable for the whole debt, and in all for the costs. But the
severity of the common law in this respect is now much mitigated,
and since the revised act () an omission to plead plene adminis-
travit in an action brought against the executor or administrator,
is no admission of assets ; and no mispleading or lack of pleading
will make him liable for any debt or damages recovered beyond
the amount of assets that have actually come into his hands. (b)

(2) Where he promises upon sufficient consideration to pay
any debt of his decedent himself, in which case he alone will be
liable (c) ; and so it is upon all contracts and promises made by
him, though exclusively for the benefit of the estate. (@)

The executor or administrator is not bound to plead the
statute of limitations where he believes the debt to be due OF
and therefore a payment of a debt so borrowed is not a devasta-
vit. (f) But the parties interested in the estate have in some
cases been allowed to make use of the statute against the will of
the administrator. The acknowledgment, nevertheless, by an
executor or administrator of a debt barred by the statute does not
stop its running. (g)

A set off arising from the falling due of a debt or demand after
the death of the party, can only be made by or against his repre-
sentatives, where the estate is solvent. )

Judgment.—It is a rule that the surviving parties to an action
are competent to litigate it, and therefore where one of several
joint defendants dies before judgment, and judgment nevertheless
is taken against all, it is irregular as to all. (1) 1t the decease
oceur after judgnient, then execution cannot be taken out against
the personalty of the decedent, but the debt nevertheless is a lix

en on
his real estate, and may be revived by scire facias. (%) A judg-

(a) Purd. Dig. 490. & Ib. (¢) Geyer v. Smith, 1 Dall. 347.
(d) Friez v. Thomas, 1 Wh. 71 ; Grier ». Houston, 8 S. & R. 102,

(¢) Smith Est. 1 Ash. 352. (f) In re McFarland, 4 Barr. 129,
(g) Fritz r. Thomnas, 1 Wh. 66; Forney v. Benedict, 5 Barr. 926,
(A) Bosler ». Exchange Bank, 4 Barr. 32,

() Comm. v. Miller, 8 8. & R. 456; Lewis v Ash, 2 Miles 110 ; Ins. Co. v.
Spang, 5 Barr. 113,

(k) Ib. ; Stoner v. Stroman, 9 W. & 8. 89.
13
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ment, however, obtained against joint defendants, when one was
dead at the time, is not absolutely void. (a)

Under the act of 1831, land cannot be reached in the hands
of the widow and heirs, without making them parties in some
way. The proper mode of procedure in actions, whether com-
menced before or after a decedent’s death, is to obtain judgment
first against the personal representatives, which is sufficient for
satisfaction out of the personal assets. Having thus obtained
judgment, if the creditor wishes to charge the land, the next is to
make the owners of the land parties by scire facias. These will
be admitted to contest the suit on original grounds. If the plain-
tiff be then successful, he can have execution on a judgment de
terris. (b)

Administration bond.—The bond given by an administrator
on his entrance upon his duties, is held to the use of such parties
as may be interested in the fund in his hands, and for any neglect
of duty, such as non-payment of a debt, or a devastavit. (¢) Suit
may be brought upon it by the commonwealth to the use of such
parties, and after scire facias upon the judgment to determine the
amount of the claims, the party first suing will be entitled out of
the penalty to the whole of his claim, even to the exclusion of
others. (d) Judgment may be so obtained against both the ad-
ministrator and his sureties. (¢)

Orphans’ Court—The Orphans’ Court has the control of the
conduct of executors and administrators ; and may remove or
discharge them. (f) It has also jurisdiction in the distribution
of assets among creditors, when the estate is insolvent, and audi-
tors may be appointed for the purpose. This power is exercised
upon the application of any creditor, executor, or administrator,
or party in interest. (g) If the estate be solvent this jurisdiction

(a) Warder v. Tainter, 4 W. 28].

(b) Act of 1834, Purd. Dig 475 ; Murphy’s Appeal, 8 W. & S. 165; Benner ».
Phillips, 8 W. & S. 131 ; Atherton r. Atherton, 2 Barr. 13.

(¢) Yard v. Lea’s Ex'rs, 3 Yeates 3.45.

(d) Act of 1836, Purd. Dig. 145 ; Dallas ». Chaloner's Ex’rs, 3 Dall. 501 ; 4 Dall.
106, in notis.

(€) Zeigler v. Sprenkle, 7 W. & S. 173. (f) Purd. Dig. 885, etc.

EB5(@;) Act of March 29, 1832, §19; April 14, 1835; April 13, 1840 ; Purd. Dig.
5 etc.
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cannot be exercised, (a) except where the proceeds of real estate
have been paid into court. (b)) It may also entertain exceptions
to auditor’s accounts. (¢) But a creditor can never come into
the Orphans’ Court to compel payment of a litigated debt. (d)

Registers.—The registers of the different counties have juris-
diction within the same to receive the probate of wills, to grant
letters testamentary and of administration, to pass and file the
accounts of executors, administrators and guardians. (e)

Persons entitled to administration.—When administration is
granted of the estate of any deceased person, the husband, if the
decedent was a married woman, is entitled to administer ; in other
cases, it will be granted to the widow, or next of kin, or both, or
in the event of their refusal or incompetency, to one or more of
the principal creditors. (f)

Notice to creditors.—Every executor or administrator upon
the granting of letters testamentary or of administration, shall
give notice thereof, by publication once a week, for six successive
wecks together, in a newspaper published at or near the place
where the deceused resided ; and in such notice, they must request
all persons having claims or demands against the estate, to present
them.

Time for payment of debts—No executor or administrator
can be compelled to pay any debt of the decedent, except such
as are by law preferved in the order of payment to rents, nor to
make any distribution of his estate, until the expiration of a year
from the granting of administration.

Nettlement of account.—The executor or administrator must
render an account of his administration to the proper register,
within one year from the grant of letters, accompanied by the
necessary vouchers and evidence. The register upon allowing
and filing the account, shall present a certified copy of the same,
to the Orphans’ Court of the respective county, at its stated
meeting, being not less than thirty days distant from the time of
such filing and allowance. And he shall give notice of the same
to all persons interested by public advertisement, enumerating the

(n) Mett's Appeal,1 Wh. 7; Warner's App. 2 Wh. 295 ; Latimer’s Est. 2 Ash. 520.
(b) Tilghman's Est. 5 Wh. 4. (¢) Purd. Dig. 835.

(d) Wamner's Appeal, 2 Wh. 296. () D. L 453. () Ib. 458.
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accounts to be presented at any one time to the court, and setting
forth in substance, that the accountants have settled their accounts
in the office of the said register, and that the same will be pre.-
sented for confirmation to the Orphans’ Court, at a certain time
and place specified. Unless the notice has been given pursuant
to law, no such account will be allowed and confirmed. Unless
the parties interested agree to a different arrangement, the court
will either examine the accounts or refer the same to auditors.
Where any of the heirs, distributees, or creditors reside out of the
United States, or out of the state, the court may if it thinks
proper prescribe any additional notice to be given to such
persons. (a)

11. Insolvent Laws.

The abolition of imprisonment for debt arising from contract
under the acts before recited, has, except in certain enumerated
cases, obviated the necessity of considering the provisions of the
insolvent laws, except where the cause of arrest is in tort, or in
the enumerated cases specially cxcepted. (b)

In the cases excepted from this act, and in all civil actions for
damages arising from tort, the party may, on application to the
Common Pleas of the county in which he was arrested or
held to bail, or if neither arrested nor held to bail, of the county
in which he resides, on giving bond to present himself at the next
term of the court, and petition for the benefit of the insolvent
laws, be released from custody. (c)

This petition, and that required in the act abolishing impris-
onment for debt, must be accompanied by schedules containing
statements,—

1. Of all effects whatsoever and wheresoever situate. In this
are included debts due the petitioner, unless they be absolutely
desperate. (d) But rights of action for mere personal torts need

not be returned. {¢) A bare possibility not coupled with any in-
terest 1s excluded. ( f)

(a) D. L. 465. (5) Kelley ». Henderson, 1 Barr. 495.

(c) See Act of 1836 ; Purd. Dig. 606. (d) Ingraham on Insolvency 56, 57.
(¢) Semmer ». Wilt, 48. & R. 23 ; McFarlane ». Brun, 11 S. & R. 121.

(f) Lessee & Humphreys ¢, Humphreys, 2 Dall. 233.
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2. Of all debts due by him, containing the names of his cre-
ditors, the amount, and the nature or character of the debts, so far
as he can ascertain the same. It would seem that an omission
of the name of a creditor by mistake, misapprehension, or acci-
dent, will not vitiate, and that the question turns almost entirely
on the bona or mala fide with which the party acted. () Gross
negligence, however, will raise a presumption of fraud in such
case. (b)

8. Of the cause of his insolvency and the extent of his losses,
if any. (¢) The facts contained in the petition and statements
must be verified on oath.

On the presentation of the petition, a time is fixed for the
hearing, and notice given to creditors, for at least fifteen days. At
the hearing, if, after a full exhibition of all the debtor’s affairs,
and an examination upon oath of the debtor in regard to them,
no presumption of fraud arises, an assignment of all his estate,
property, and eflects whatsoever, is executed by him, an oath
having been previously administered to him, to trustees nominat-
cd by two-thirds in number and value of the creditors attending
in person or by attorney, or in default of such nomination, by the
court; and thereupon the court will make an order discharging
the debtor’s person from all liability thereafter for any debt or
damage accruing before the time of the order.

The trustee must give notice, at least five weeks, to all in-
debted to the insolvent, and to all creditors, for the presentation
of accounts. They are then to collect debts, convert real estate
into personal, and make distribution within twelve months, unless
the time be enlarged on application to the court. A day is fixed
for the presentation of proofs of debts by creditors, of which due
public notice must be ¢iven, and thereupon a report is to be filed
by the trustees, according to which distribution is to be made.
No preference, however, is allowed to specialty creditors, but
bona fide mortoases, juduments, and executions binding the per-
sonal property, are entitled to precedence of payment according
to the priority of their lien. Where rent is due, goods liable to
distress are not to be removed till it is paid. (d)

(a) Ex parte Scott, Ing. Ins. 21, (¢) Ex parte Phillips, ib. 82.
(¢} See Baker's case, 1 Binn. 132; Act of 1836 ; Purd. Dig. 607.
(d) Purd. Dig. 608.
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The trustees have the power to compound, or to settle debts by
arbitration, and the same rights and liability in regard to set-off as-
their insolvent would have had. (a)

By the discharge of the debtor no other creditors are affected
than those who have had due notice; and the liabilities of no
other persons are thereby affected. (b)

The execution of the assignhment vests in the trustees all the
property of the debtor whatever, subject to all liens by mortgage
or otherwise, and it is their duty to take it into possession. The
trustees are capable of suing for and recovering the same in their
own name.

The property by the assignment is divested, even though the
trustees omit or refuse to act; (c) therefore the payment of a
debt to the insolvent after assignment is invalid, though made
without notice of the assignment. (d)

No bona fide conveyance for a valuable consideration before the
date of the assignment, or if made in another county, before the
recording of the assignment in such other county, or if of personal
property, before public notice given by the trustees, to one who
has had no actual notice of the petition or assignment, is in any
way invalidated by the execution of the assignment. (¢) The
insolvent is also entitled to retain all such articles as are exempt-
ed from levy and sale on execution. ()

The trustees iay recover and dispose of all real and personal
estate which the insolvent may have transferred by a voluntary
conveyance, with intent to defraud his creditors, (g) and they
have also the power to set aside all fraudulent or irregular assign-
ments previously made. (&)

The choses of action of a wife which have not been reduced
into possession before the assignment do not pass to the trustees,
but the beneficial interest remains therein to her use. (i)

After all claims of creditors are satisfied, any surplus that re
mains is to be paid to the insolvent or his legal representatives.

(n) Pord. Dig. 608. (b) In.
(¢) Willis v. Row, 3 Y. 520 ; Ruby . Glenn, 5 W. 77.
(d) Wickershand v. Nicholson, 14 S. & R. 11R. (e) Purd. Dig. 611.

(f) Ib. 611. (g) Tb. See also Miller v. Samuel, 7 Pa. Law Jour. Sup. C. 377.
(k) Englebert v. Blanfit, 2 Wh. 240. (#) Purd. Dig. 611.
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The after acquired estate of the debtor is of course subject to
execution for so much of his debts as the insolvent assignment
does not satisfy ; but if a majority in number and in value of the
creditors of any insolvent residing in the United States or having
a known attorney therein, shall consent in writing thereto, an or-
der may be made by the court, on application of the debtor, and
notice given, to exempt all after acquired property from execu-
tion for any debt or cause of action existing previously to such
discharge, for seven years thereafter; and if, contrary to such
order, an execution issues, it will be set aside, on application to
the court, with costs. (a)

If upon the hearing of any petitioner it appears to the court
that there is just ground to believe, either,— ()

1. That the insolvency of the petitioner arose from losses by
gambling, or by the purchase of lottery tickets; or ‘

2. That the petitioner has embezzled or applied to his own use
any money or other property with which he has been intrusted,
either as bailee, agent, or depositary; or

3. That he has concealed any part of his estate or effects, or
conveyed the same in such a manner as, and with the intent, to
defraud his creditors; it is the duty of the court to commit him
to jail for trial at the Court of Quarter Sessions.

If upon such trial he is convicted, he is guilty of a misde-
meanor, and subject to imprisonment for the terms specified by
the act. (c)

There are other penal provisions, which it is unnecessary to
vnumerate.

No one, however, is entitled to the benefit of the act for the
ubolition of arrest and inprisonment for debt, who has not been
a resident in the state for twenty days previous to the commence-
meut of suit against him, (d) nor for the benefit of the insolvent
laws, who has not been a resident for six months or been impris-
oned for three months immediately previous to his application. (e)

Yoluntary assignments.—A voluntary conveyance by a debtor
in failing circunistances, of property not subject to any lien, in
trust for the benefit of creditors, has always been considered in.

(7) Purd. Dig. 611. (4) Ib. 612. (¢) Ib. 612. (d) Ib. 582. (e) Ib. 607..
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Pennsylvania as valid and founded on sufficient consideration, (a)
and the legal estate passes thereby to the assignees, though their
assent is not expressed. () Formerly, also, it was no objection to
the validity of an assignment, that it gave a preference to certain
creditors, or excluded those who should not execute a release
within a fixed time, (¢) even though the surplus was to be paid to
the debtor. (d) By the act of 17th April, 1843, however, all as-
signments for the payment of debts in which a preference is
gi;'cn to one or more creditors, except for the wages of labor, not
exceeding in all fifty dellars, are to be held and construed to enure
for the benefit of all creditors in proportion to their respective
demands. (¢} It would seem that an assignment for releasing the
creditors only, 1s within the meaning of the act. (f) The prefer-
ence referred to is only that given by the assignment itself, and a
judgnient confessed at the same time with such a voluntary con-
veyance to certain bona fide creditors, in order to give them a
priority, is not affected by the pvovisions of this act. (g)

It is essential that the assicnment should be put entirely out
of the assiznor’s control, for otherwise an execution will be pre-
ferred tuit. (k)  There must be an actual transfer of the property
from the assignor to the assignee ; () but the assiznee need not
tuke possession till the thirty days limited by act of assembly for
making an inventory have expired; (k) and indeed the retention
of possession by the assignor, after the recording of the assign-
ment and appraisement, is never per se fraudulent. (/)

The assignment must be of the whole of the debtor’s proper-
ty, whether partnership or separate, and must contain words apt

(@) Beard ». Smith, 1 Dall. 35 note; Wilt v. Franklin, 1 Binn. 514 ; See cases in
Wharton’s Digest, 4th ed. tit. Debtor and Creditor, D.

(b) Gray ». Hill, 10 S. & R. 436.

() Wilt r. Franklin, 1 Binn. 514 ; Lippincott ». Barker, 2 Binn. 186 ; Hower v.
-Geesaman, 17 8. & R. 254.

(d) Livingston v. Bell, 3 W. 198, (e) Purd. Dig. 90

(f) Seal v. Duffy, 4 Burr. 275, Gibson C. J.

(g) Blakely’s Appeal, 7 Pennsylvania Law Journal 333.

(k) McKinney ». Rhoads, 5 W. 343.

(?) Hower r. Geesaman, 17 S. & R. 254.

(k) Mitchell . Willock, 2 W, & S. 233.

() Titlerv. Maitland, 5 W. & 8. 307 ; Dallam v. Fitler, 6 W. & S. 323,
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to carry it, and the reservation of any interest whatever will ren-
der it fraudulent and void, not only as to the part reserved, but
as to the whole. (@)

A legacy to a wife will not pass by a voluntary assignment,
(b) and it would appear that a wife’s survivorship in her choses
in action is never so barred. (¢) The consideration of this point is
now, however, unnecessary, as by the act of 11th April, 1848, (d)
all property, real and personal, of a married woman, is exempted
entirely from her husband’s control and from liability for his
debts. Where one in an assignment transfers goods belonging to
another, the creditors of the latter cannot claim a dividend among
those of the former. ()

Before the act of 1843, just referred to, it has been held that
the time fixed by the assignment within which its conditions must
be complied with, must be reasonable, and not indefinite or too
distant, (f) and that, therefore, as by an act of assembly the
accounts of the trustees must be settled within a year, a pro-
vision directing payment not to be made for more than a year
is void against non-assenting creditors. (o)

The assignment must be recorded within thirty days after its
execution, () in the county in which the debtor resides, or it will
be considered as null and void against creditors. It will still,
however, remain valid as against a subsequent voluntary assignee,
(1) and dissenting creditors can only avoid it pro tanto. (k) If
the assignor should take the benefit of the insolveut laws, such an
assignment could only after that time be avoided by his trus-
tees. (J)

The assignees under a voluntary assignment must also, within
thirty days after the execution of the assienment, file an invento-
ry or schedule of the proper