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PREFACE. 

THIS volume has been prepared with the hope of supplying a 

general and acknowledged want, not only of the professional, but 

of the business men of our country. Its object is to present in 

a popular but faithful form, the most important principles of law, 

regulating the mercantile relation of debtor and creditor, in the 

States of the American Union, and in the British Provinces 

of Canada. The intimate commercial relations subsisting be

tween the people of these various regions, and the great diversity 

of their local jurisprudence, render the information which it 

embodies matter of daily interest and value to our merchants 

and lawyers. Next in importance to a uniform system of mer

cantile law, is the diffusion of a knowledge of its points of con

flict. 

In the arrangement of the work, the leading distinction 

between rights and remedies, more or less prominently marked. 

has been every where preserved. A separate chapter is devoted 

to the law of each State, those provisions being discussed 

which seemed to possess the greatest practical value. The 

dignity of the several species of instruments, the rights of their 

respective holders, having received the same bona fide and for a 

valuable consideration, the order in which they are t<? be paid out 

of the assets of a decedent's estate, the period within which suits 

may be instituted upon each, the cases within which a writing is 
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essential to the creation of a debt, or the efficacy of an acknow

ledgment, the rights secured to married wOll1en in the property 

of their husbands, and the exel1lption of her estate from liability 

for his debts, the statutes regulatin,~ the rights and liabilities of 

partners, agents, and corporators, the rates of interest and the 

damages upon protested bills of exchange, are considered in the 

first part of each chapter. The remedies to recover debts, em

bracing the modes of obtaining and enforcing judgments, the 

cases in which a debtor may be arrested, upon either mesne or 

final process, or in which his estate may be attached, and the 

proceedings thereon, the lien of judgments, the various species 

of execntion, and the property liable to be taken upon each, the 

remedies against sheriffs and attorneys for failing to pay over 

money when collected, the organization of courts, the laws con

cerning the administration of the estates of insolvent and 

deceased persons, occupy the remaining portion. The compiler 

has drawn his materials from the statutes and reports of the 

several States, and from information furnished to him by gentle

men residing in different sections of the country. He would take 

this opportunity of expressing his acknowledgments to l\Ir. New

ton Edwards of Boston, for most of the matter relating to the 

New England States, to Mr. George Benagh of Lynchburg, Vir

ginia, Mr. Richard W. Walker of Florence, Alabama, and Mr. 

Thomas B. Holcombe of Madison, Indiana, for contributions on 

the laws of their respective States. 

The extent of the field embraced, and the absence of any 

complete collection of the statute law of the States, render some 

inaccuracies unavoidable. The compiler hopes and believes, that 

they will be found to be few and unimportant. 

JAMES P. HOLCOMBE. 
CINCINNATI, Aug. 1st, 1848. 
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MAINE. 

I. CHOSES IN ACTION. 

2. DAMAGES UPON BILLS OF EXCHANGE. 
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4. FRAUDS. 
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1. Choses in Action. 

THE common law has not been altered in Maine as to the assign
ability of choses in action; and except in cases governed by the 
mercantile law, the assignee cannot bring an action upon them 
in his own name. 

A scrawl does not have the force of a seal; but where there 
is only one seal and several signatures, the recital in the instru
ment, "sealed with our seals," is equivalent to an adoption of the 
particular seal by each. (a) 

(a) Bank of Cumberland v. Bugbee, 1 App. 27. 

2 
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Damages upon Bills of Exchange. 

1\' 0 recovery can be had upon any promissory note executed 
since August lOth, 1846, which is payable on demand at a place 
certain, or on demand at a place certain after the expiration of a 
specified time, unless the plaintiff shall prove that such demand 
was made at the place of payment prior to the commencement 

of the suit. (a) 

2. Damages upon Bills of Exchange. 

Where a bill of exchange, drawn or indorsed within the state, 
and payable in some other of the United States, is protested for 
non-acceptance or non-payment, the holder may recover against 
the acceptor, drawer, or indorser, not only the contents of the 
bill and intere:o;t, but in addition thereto, damages at the rate of 
three per cent. on the amount of the bill, if it be payable in 
either of the :-;tates of Xew Hampshire, Massachusetts, Vermont, 
Connecticut, Rhode Island, or New- York; at the rate of six per 
cent. if it be payable in ~ew-Jersey, Pennsylvania, Delaware, 
Maryland, Virginia, South Carolina, Georgia, or the District of 
Columbia; and at the rate of nine per cent. if it be payable in any 
other state. (b) 

Upon a bill of exchange drawn, accepted, or indorsed within 
the state for one hundred dollars or more, and payable within the 
state at a place :o;eventy-five miles distant from the place where 
dra\\'n, the ratl" of damages over and above the contents of the 
bill and interest is one per cent. on the principal amount. 

There i~ no statute regulating the damages upon protested 
foreign bills (If exchange, but in Griffith's Law Register, vol. iv. 
1007, it is intimated that the decisions of Massachusetts would be 
recl)!;nized by the courts of Maine. These decisions were 
founded upon what Chief Justice Parsons, in the case of Grim
shall' v. Bender et als, 61\1ass. 157, declared to be the immemorial 
usage of the state. "That usage is to allow the holder of the bill 
the money for which it was drawn, reduced to our currency at 
par, and also the charges of protest, with American interest on 
those sums from the time when the bill should have been paid; 
and the further sum of one-tenth of the money for which the bill 

(a) Acts of 1846, 203. (b) R. S.510, 
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was drawn, with interest upon it from the time that payment of 
the dishonored bill was demanded of the drawer. But nothing 
has been allowed for re-exchange, whether it is below or at par. 
The usage governs also in actions against indorsers and acceptors 
of foreign bills." 

Protest.-The protest of any foreign or inland bill of exchange, 
or promissory note, or order, duly certified by a notary public, 
under his hand and official seal, shall be legal evidence of the 
facts stated in such protest, and also as to the notice given to the 
drawer or indorsers, in any court of law. (a) 

3. Interest. 

Six per cent. is the legal rate of interest. The excess above that 
rate cannot be recovered in an action upon any contract; and if 
it has been paid, may be recovered back by the borrower or his 
personal representatives, on instituting an action therefor within 
twelve months next after the payment. The statute does not 
embrace maritime contracts, such as bottomry, insurance, or the 
course of exchange. The latter provision does not apply to bills 
of exchange or promissory notes, payable to order or bearer, 
which have passed into the hands of an innocent indorsee for a 
valuable consideration. (b) 

On all executions issued on judgments in civil actions or ac
knowledgments of debt, lawful interest shall he collected by the 
officer serving the execution, from the time judgment was ren
dered or the debt became payable. (c) 

It is said in Griffith's Law Register, 1006, that interest is not 
recoverable on book debts, except ,vhere a demand is proved, or 
upon the expiration of a credit which was given for a specified 
time. 

4. Fmuds. 

The English Statute of Frauds is substantially re-enacted, but 
it is provided that the consideration of any such promise, contract, 
or agreement, need not be set forth or expressed in the writing 

(a) R. S. 264. (b) lb. 317. (c) lb. 509. 
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Effect of ;\Iarriage upon Rights of Property.-Pr\ncipa]s, Factors, and Agents. 

signed by the party to be charged therewith, but may be proved 
by any other legal evidence. (a) 

No action can be maintained to charge a party by reason of 
any representation or assurance concerning the character, credit, 
ability or dealings of any other person, unless such representation 
is in writing. (b) 

No contract for the sale of any goods for the price of thirty 
dollars or more, shall be allowed to be good, unless the purchaser 
shall accept part of the goods so sold and actually receive the 
same, or give something in earnest to bind the bargain, or in part 
payment, or some note of memorandum of the bargain in wri
ting. (c) 

5. Effect of Jlarriage upon Rights of Prope7·ty. 

Any married woman may bee, )me seized or possessed of any 
property, real or personal, by bequest, gift, demise, purchase, or 
distribution, in her own name, and as of her own property, exempt 
from liability for the debts or contracts of her husband: provided 
that such property, if acquired after marriage by conveyance from 
the husband without adequate consideration, or by purchase with 
his moneys or property, shall be liable for the payment of his prior 
contracted debts. (d) 

6. Principals, Factors, and Agents. 

Every person in whose nan Ie any lllerchandise shall be ship
ped, shall be deemed the true owner thereof, so far as to entitle 
the consignee of such merchandise to a lien thereon, for any mo
neys advanced or negotiahle security given by such consignee to 
and for the use of the person in whose name such shipment shall 
have been made, and for any money or negotiable security re
ceived by the person in whose name the shipment shall have been 
made, to and for the use of any such consignee. 

Every factor or agent intrusted with the possession of any 
bill of lading, custom-house permit, or warehouse keeper's receipt 
for the delivery of any such merchandise; and every factor or 
agent not having the documentary evidence of title, who shall be 

(a) R. S. 591. (b) lb. (e) lb. (d) Acts of 1847, 23. Acts of 1844. 
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intrusted with the possession of any merchandise for the purpose 
of sale, or as a security for any advances to be made or obtained 
thereon, shall be deemed to be the true owner thereof, so far as 
to give validity to any contract made by such agent with any 
other person, for the sale or disposition of the whole or any part 
of such merchandise, for any money advanced, or negotiable instru
ment or other obligation in writing, given by such person upon 
the faith thereof. Where, however, any person accepts such 
merchandise in deposit, from such agent, as security for an ante
cedent debt, he shall not thereby acquire any other rights in or to 
such merchandise or document, than were possessed by the agent 
at the time of the deposit. The true owner may reco\"er the 
merchandise deposited in repayment of any money advanced 
upon the same, or any balance arising from the proceeds of sale, 
which may remain in the hands of the person with whom it was 
deposited, after satisfying the amount justly due to him by reason 
of such deposit. 

No common carrier or warehouse keeper, however, is autho
rized to sell or hypothecate the merchandise or property commit
ted to him for transportation or storage. (a) 

7. CUlporations. 

By an act of 1831, which continues to be law, all acts of in
corporation thereafter granted, are made liable to be amended, 
altered, or repealed, at the pleasure of the legislature, in the 
same manner as if an eXl'rf-'ss pru\"ision to that efiect \\"cre therein 
contained, unless there shall have been ilberted in such act of 
incorporation an exprcss pro\"ision to the contrary. 

vVhere the creditors of a corporation cannot find sufficient 
attachable property to realize their debt, the individual property 
of each stockholder ll1:JY be taken in execution, to the amount of 
his stock, to satisfy the same, if contracted during the term in 
which he \\"as UWllcr of the stock. This liability of the stock
holder shall con linue notwithstanding a subsequent transfer of the 
stock, for the tcrm of one year from the record of such transfer, 
and for six months from the recovery of judgment against such 
corporation, on a suit commenced within the year aforesaid. (b) 

(a) R. S. 262. (b) lb. 328. 
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Limited Partnerships. 

The corporators of a manufacturing corporation are relieved 
from their individual liability, if the corporation contract no debts 
which at allY time exceed the amount of capital invested in real 
estate, or exceed one half of the amount of capital paid in, and 
remaining undivided; provided the treasurer publishes a semi
annual statement under oath, of the amount of all the assessments 
voted by the company, and actually paid in, of the nett amount 
of the existing capital stock, of the amount of all debts due from 
the company, of the amount of capital stock invested in real 
estate, building;.;, machinery, and other fixtures, and the last esti
mated value affixed to the real estate of such corporation by the 
as~essurs of the town where the same is located, and the aggre
gate value fixed to all the taxable property of such corporation 
by such assessors. (a) 

8. Limited Partnersltlps. 

Limited partnerships were authorized in Maine, by an act 
passed in 1836. They may be formed for the transaction of 
mercantile, mechanical Of manufacturing business; and shall be 
composed of one or more persons who shall be called general 
partners. and to \\"hom the general principles of the law of patt 
nership shall apply, and one or more persons called special part
ners, who shall contribute a specific sum in cash to the common 
stock, and who shall not be liable for the debts of the concern 
beyond the amount so advanced. The names of the general 
partners only are to be used in the style of the firm under which 
the business is conducted, and any special partner permitting his 
name to be used, or making any contract respecting the concerns 
of the partnership, will be treated as a general partner. Suits 
respectillg the business of the partnership to be prosecuted by ~r 
against the general partners. The parties forming this contract 
must sign a certificate setting forth the name under which the 
business is to be conducted, the name and places of residence of 
each of the general and also special partners, the amount of capital 
which each of the special partners has contributed to the com
mon stock, the general nature of the business, the time when the 

(a) Acts of 1844. 
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partnership is to commence and \\-hen it is to terminate. This 
certificate is to be acknowledged by all the parties before a jus
tice of the peace, and recorded in the registry of deeds of the 
county or district in which the principal place of the partner
ship business is situated, or if there be several ~uch places ill 
different counties or districts, then a duly certified transcript of 
such certificate is to be recorded in the office of the register of 
deeds for every such county or district. It is also within twenty 
days after registry to be published in a newspaper of the county 
where lies the principal place of business, or if there be no such 
paper, then in one printed in an adjoining county, or in the news
paper published hy the printer to the state, and continued for six 
weeks successively. If such certificate be not recIJrded and pub
lished, both upon the formation and the rene\\·al of such partner
ship, or if it contain any statements intentionally false, or which 
might mislead third persons, the partnership is to be deemed a 
general one. The capital stock is not to be reduced during the 
continuance of the partnership, below the sum mentioned in the 
certificate, by any withdrawal of ~ portion of the ~:1I11e. or any 
division of interest or profits. If during the existence, or at the 
termination of a partnership, the c"mmon property is not suf~ 

ficient to pay the debts, the special partners will he severally 
answerable for the same, to the amount ,,-ithJra\\-n or received 
by them, from the partnership, \yith interest thereon from the 
time of such withdraw;)l. l'\" general a,si.~nrnent in view of in
solvency \vill be valid, unless it I'r,,\-ides for an equal distribution 
of the partnership property alll"n~ all tIll' creditors in proportion 
to their claims, and unlt'ss notice of the assignment be given 
within fourteen days from its execution, in some newspaper 
printed in the county where the principal place of business is 
situated, or the adjoinill~ county, or in the newspaper published 
by the printer to the state. The assent of the creditors \vill be 
presumed, uuless eXi'rc~,ly, or hy some act inconsistent with as
sent, they disscnt therefrom, within sixty days after notice of the 
assignment. The partnership can only be dissolred during the 
term specified for its existence, by giving notice of the dissolution 
in the ~ame manner as of ,the formation. In all cases not enume
rated, the members of limited partnerships are subject to the 
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liabilities, and entitled to the immunities incident to general part
nerships. (a) 

9. Statutes oj Limitation. 

All actions of debt founded up::m any contract or liability not 
ur.der seal, except such as are brought on some judgment or de
cree of a court of record within the United States, or of a justice 
of the peace within the state; all actions upon a judgment ren
dered in any court not being a court of record, except justices 
of the peace within the state; all actions of assumpsit, or upon 
the case, founded on any contract or liability express or implied, 
must be brought within six years next after the cause of action 
has occurred. Actions brought upon promissory notes signed in 
the presence of an attesting witness, or upon any bill, note, or 
other evidences of debt i,sued by any bank, are excepted from 
the operation of the preceding limitation, but are embraced by 
the general limitation of twenty Fars, which is fixed as the term 
within which all personal actions or any contract not otherwise 
specially limited, must be brought. In acti'Jl1s of debt or assump
sit bruught to recover the balance due upon mutual and open ac
count current, the cause of action shall be deemed to haw accrued 
at the time of the last itelll proved in such account. 'Vhere a fraud 
has been committed, which is the ground of action, or where the 
cause of action has been fraudulently concealed by a person lia
ble thereto. the person entitled may bring suit within six years 
from the time of the discuvery of his rights. A new promise by 
one of two or more joint contractors does not deprive the co-con
tractor of the benefit of the statute. To revive an action in any 
case ji Il\llded upon contract, the promise or ackno\vledgment 
must be in writing. 1\0 indorsement or memorandum of a par
tial payment upon any promissory note, bill of exchange, or other 
writing, by or on behalf of the party to whom such payment was 
made, shall have the effect of repelling the operation of the sta
tute. Presumption of payment is made to attach to all judgments 
or decrees of any court of record within the United States, or 
of a justice of the peace within the state, after the expiration of 
twenty years. 

(a) R. S. 26-1 
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The usual saving is made of the rights of infants, feme co
verts, persons non compos mentis, imprisoned, or without the 
limits of the United States. Where the defendant, at the period 
of the accruing of the cause of action, is without the state, or is 
absent for any length of time afterwards, such term is not to be 
estimated as a part of the period of limitation. (a) 

10. Assignments by Insolvent Debtors. 

All assignments by insolvent debtors, for the benefit of one or 
more creditors, shall enure equally to the benefit of all creditors 
who upon notice may become parties to such assignment; and 
shall be construed by law to pass all property, real and personal, 
whether specified in the assignment or not, which is not by taw 
exempt from attachment. The assignor may require a release 
from creditors who become parties to the instrument which shal1 
forever discharge him from their claims; he must, however, make 
an affidavit that he has assigned all his estate, real and pelisonal, for 
their benefit. The assignee is required to give notice, hy adn'r
tiselllcnt for three months, to enable all the creditors ot" the as
signor to become parties. During this period, the assignee shal1 
not be liable by reason of the possession of such property, to 
trustee process or attachment. (b) 

11. Imp1'lsonment for Debt. 

No debtor can be arrested on mesne process, in any suit 
brought on a contract, express or implied, or upon any suit 
brought on a judgment founded upon such contract. unless the 
creditor or his agent makes oath before a justice of the peace that 
he has reason to believe and verily does belieYe that such debtor 
is about to depart or reside beyond the limits' of the state, and to 
take with him property or means exceeding the amount required 
for his immediate support, and that his demand exclusi,'c "f interest 
is ten dollars. If the debtor is arrested after notice to his creditor, 
and makes a full and honest disclosure of his property, the same is hcld 
as attached for the benefit of the creditor, and the debtor may be 

(a) R. S. 616 to 620. (b) Laws of Maine, 18+!, 101. 
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Courts.-ludgment and Execution. 

discharged from imprisonment, and no execution can subsequently 
issue at any stage of such suit against the body of the debtor. (a) 
See title Judgment and Execution. 

12. Courts. 

Besides various municipal and police courts, the judicial power 
of the state is distributed between the Supreme Judicial Court 
and various District Courts. The former is held once a year in 
most of the counties of the state, in some of them twice. The lat
ter are held three times a year in most of the counties, twice a 
year in the rest. The former consists of a chief justice and two 
associate justices, and has a general civil jurisdiction at law and 
in equity, original and concurrent with the District Courts, where 
the debt or damage exceeds the sum of two hundred dollars. The 
District Courts, besides their concurrent jurisdiction with the Su
preme Court, have exclusive jurisdiction where the debt or damage 
demanded does not exceed two hundred dollars. (b) 

Remedy against :· .. ·//I'I'iffs.-Any sheriff or his deputy unrea
sonably refusing to pay over to the person entitled, money received 
by him upon execution, shall forfeit to such person five times the 
lawful interest of the money, so long as he shall unreasonably de
tain it. (c) 

13. Judgment and Executwn. 

The judgment creates no lien of itself upon the lands of the 
debtor. They are not bound until execution has been issued; 
but may be attached in the first instance on mesne process. 

All the real estate of a debtor, whether in possession or rever
sion, or whether fi'audulently conveyed, all rights of entry into 
land, all statutory rights to lanel derived from possession or im
provement, and all equities of redemption, may be taken in exe
cution for his debts. (d) Mere rights of action may be sold by the 
officer under the execution. vVhere possession may be taken and 
delivered of the estate, the officer after having it appraised and set 
forth by metes and bounds, may deliver possession to the creditor 

(IL' R. S. 624. (b) lb. 394 and sub. (e) lb. 765. (d) lb. 382 to 391. 
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or his attorney, and upon a return of the execution to the office 
whence it was issued, setting forth his proceedings, and a recorda
tion of the same in the registry of deeds for the county, the credi
tor will be invested with the title of the debtor: saving to the wife 
her right of dower. The debtor may redeem the land within one 
year after the levy, by paying or tendering to the creditor the sum 
at which they were appraised and interest from the time of the 
levy, and all reasonable expenses and repairs, after deducting the 
rents and profits received by the creditor, or which he might have 
received. (a) 

If the debtor does not redeem, and the judgment is reversed 
on writ of error, the title to the land taken in satisfaction is lost; 
but if reversed on review or new trial, it is not affected. (b) 

The real estate of a decedent may be taken in execution, and 
appraised and set off, or sold, and redeemed upon any judgment 
against the executor or administrator for the proper debt of the 
deeeased. (c) 

All the chattels real and personal of a debtor, exce!'t such as are 
specially exempted, current gold and silver coin, bank notes. and 
other evidences of debt issued by any moneyed corporation, and 
circulated as money; any share of the stock of an incorporated 
company, and the equity of a mortgagor of personal property to re
deem, may be sold on execution. (d) 

Where the debt remaining due amounts to ten dollar~ or up
wards, exclusive of costs, and no express I)!"O\'i,ion has been made 
to the contrary, execution may run against the body of the judg
ment debtor; and he may be arrested and imprisoned for the 
purpose of obtaining a discovery of his property wherewith to 
satisfy the same. The debtor may be released upon taking an 
insolvent oath, if two justices, before whom he lllay be examined, 
after notice to his creditor, and an opportunity allowed to him of 
interrogating the debtor, and offering any pertinent evidence, 
shall be satisfied that he has made a true disclosure of his condi
tion. Any property disclosed, notes, accounts, bonds, or other 
contracts, may be appraised and set off to the creditor. The 
effect of the discharge will be to relieve the body of the debtor 

(a) R. S. 382 to 391. 
(e) R. S. 38.2 to 391. 

(b) Griffith's Law Register 990, vol. 4. 
(d) R. S. 515. 
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Attachments, Foreign and Judicial. 

from any execution on the jllt:gment, but in no other way to 
impair the creditor's rights. (a) 

14. Attachments, Foreign and Judicial. 

Where the goods of a non-resident, having no agent within 
the state, have been attached before a justice of the peace, judg
ment may be rendered against the debtor, as in ordinary cases, 
upon compliance with such order respecting notice, as the justice 
may make. (11) 

On all writs returnable before a justice of peace, or municipal 
court, and on executions issued by such justices or courts, per
sonal property may be attached in any county of the state. (c) 

All civil actions may be commenced by attaching the goods 
and estate of the defendant. Every species of property liable to 
be taken in execution for debt, may be attached, and will ·be 
affected by a lien in favor of the attaching creditor, for a period 
of thirty days after final judgment in the case. (d) 

Any action founded in contract, may be commenced by a 
trustee process or foreign attachment, which. from the time of 
serving the writ on the trustee, shall bind all the goods, effects, or 
credits of the principal defendant under his control, to answer the 
final judgment in the action. As many persons may be sum
lllUlled as trustees, including corporations, as the plaintiff may 
think necessary, at any time before process has been served on 
the principal. A non· resident, the defendant in any suit, may 
be charged as trustee, to an executor or administrator in refer
ence to a debtor legacy. 

Judgment may be rendered against the trustee, his own rights 
and those of third persons being protected, for any goods, effects, 
and credits of the principal in his hands, which judgment shall 
discharge him from all demands of the principal defendant. 

\Vhere the principal defendant is a non-resident, the court 
may. make such order as to notice, as the justice of the case may 
reqUire. 

Creditors who have taken the body of their debtor in execu
tion, and afterwards discover goods or credits of the defendant, 

(a) R. S. 623. (b) Act of lE~-!, 81. (c) Act of 1842,7. (d) R. S. 484. 
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not attachable by ordinary process of law, may have the benefit 
of the trustee process. (a) 

Attachment of Boats.-Boats and vessels employed in trans
porting goods upon any river, bay, or stream in the state, are 
rendered liable for any loss or damage to such goods, \yares, or 
merchandise, whether in the employment of the owner or not. 
The attachment against the boats, however, must be i~sued 

within sixty days after the injury occurred, and not aftenyards; 
and it will overreach any transfer, sale, mortgage, or other lien 
upon the property executed after the loss ol'curred, and be prior 
to the attachment. (b) 

15. Effect of Death upon the Rights of Creditors. 

When an estate appears, from the representation of the ad
ministrator, to be insolvent, it is the duty of the judge of probate 
to appoint two or more persons as commissioners to receiYe and 
examine all claims of creditors against the estate, who shall ap
point convenient times and places for that purpose, and gi\Oe no
tice of the same by advertisement. The period of six months is 
allowed for the presentation and proof of such claims, to be ex
tended at the discretion uf the judge for an additional term, not 
to exceed eighteen months from the date of the commission. 
Any creditor whose claim is disallowed in whole or part by the 
commissioners, may, by appeal from their decision, have the same 
determined at common law, or submit the matter to referees, to 
be agreed upon between them, and appointed by a rule of the 
probate court, whose award shall be final. Thirty days after the 
return of the commissioners, the judge shall make a decree for the 
distribution of the effects among the creditors according to the 
rules of Ia w 0 

Every creditor of an insolvent estate who has biled to present 
his claim for allowance, is forever barred from recovering the 
same, unless further assets come to the hands of the administra
tor after a decree of distribution. 

Debts are to be paid in the following order :-1. Expenses of 

Ca) R. S. 528 to 5380 (b) Acts of 1846, li8. 
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funeral and administration. 2. Allowance from the personal es
tate for benefit of widow and children, made by probate judge 
and proportioned to the condition of the deceased and the state 
of his family. 3. Expenses of last sickness. 4. Debts entitled 
to preference under the laws of the United States. 5. Public 
taxes and moneys due the state. 6. All other debts. 

Both real and personal property constitute assets. 



NEW HAMPSHIRE. 

I. ASSURANCES OR EVIDENCES OF DEBT. 

2. DAMAGES ON PROTESTED BILLS OF EXCHANGE. 

3. THE LAW OF USURY. 

4. FRAUDS. 

5. LIMITED PARTNERSHIPS AND LIABILITY OF CORPORATE INSTITU· 

TIONS. 

6. LAWS OF INSOLVENCY. 

7. EFFECT OF MARRIAGE ON THE TITLE TO THE, WIFE'S PROPERTY. 

8. LIMITATION OF PERSONAJ. ACTIONS MW SAYING CLAUSES. 

9. EFFECT OF DEATH ON THE RIGHTS OF CREDITORS. 

JO. MODE OF COLLECTING DEBTS. 

11. COURTS. 

1. Assurances or EVldences of Debt. 

Grace on Promissory Notes, <}c.-Days of grace are allowed 
on all bills of exchange, negotiable promissory notes, orders, or 
drafts, excepting those payable on demand, unless the instrument 
shows the intention of the parties to have been otherwise. (a) 

Actions on Promissory Notes secured by Jlortgage.-See title 
"Limitation of Personal Actions." 

2. Damages on Protested Bills of E.rchange. 

There is no provision on the subject of this title. 

3. The Law of Usury. 

What rate of interest will be usurious.-In the rendition of 
judgments, and in all business transactions, where interest is ~e
cured or paid, it will be computed at the rate of six dollars on a 

(a) R. S. 180. 
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Frauds. 

hundred, for one year, unless a lower rate is expressly stipulated; 
and every person directly or indirectly receiving interest un any 
contract at a higher rate, will forfeit, for each offence, three times 
the sum so received. (ll) 

Et,idence and penalty.-vVhen any person, for the recovery 
of debt or damages, is sued upon any instrument, and more than 
legal intere~t has been paid or secured upon the money sued for, 
or is secured by such instrument, if the debtor (the creditor being 
living) come into court and offer to make oath, and if required 
by the court, actually swear, that there has been taken or secured 
upon the money sued for, or that there has been or is secured 
by the instrument sued, illegal interest, the court, in rendering 
judgment, will deduct from the sum la"wfully due three times the 
amount so taken or secured, unless the creditor will swear that 
he has not, directly or indirectly, willingly taken or secured on 
the money sued for, or secured by the instrument sued, any in
terest above the rate aforesaid. 

TVhril is not usury.-Xothing herein contained extends to the 
letting of cattle or other usages of like nature among farmers, or 
to mari time con tracts, as bottomry, insurance, or course of ex· 
change, as heretofore used. 

4. Frauds. 

Statute of fmuds.-No action can be maintained on any con
tract for the sale of lands, unless the agreement on which such 
action is brought, or some memorandum thereof, is in writing, 
and signed by the parties to be charged, or some person author
ized by them. (b) 

K 0 action may be brought to charge any executor or admin
istrator on any special promise to answer damages out of his own 
estate; to charge any person upon any special promise to answer 
for the debt, default, or miscarriage of another person; or to 
charge any person on any agreement that is not to be performed 
within one year from the time of making it; unless such promise 
or agreement, or some memorandum or note thereof, is in writing, 

(a) R. S. 191. (b) lb. 180. 
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and signed by the party to be charged therewith, or by some 
person authorized by him. 

No contract for the sale of goods, wares, or merchandise, for 
the price of thirty-three dollars or upwards, will be valid unless 
the buyer accept and receive part of the property so sold, or give 
something in earnest to bind the bargain, or in part payment, or 
unless some note or memorandum thereof be made and signed 
by the parties, or some person duly authorized by them. 

Provisions as to personal mortgages.-Possession of the 
mortgaged property must be delivered to and retained by the 
mortgagee, or the mortgage must be recorded by the clerk of the 
town in which the mortgagor resides, when the mortgage is 
made. (a) 

The mortgagor and mortgagee must make and subscribe an 
affidavit, (to be appended to and recorded with the mortgage) in 
substance as follows: "We severally swear that the foregoing 
mortgage is made for the purpose of securing the debt specified 
in the condition thereof, and for no other purpose whatever, and 
that the said debt was not created for the purpose of enabling the 
mortgagor to execute said mortgage, but is a just debt honestly 
due and owing from the mortgagor to the mortgagee." 

No mortgagor may execute a second or subsequent mortga~e 
of property subject to a previous mortgage, without setting forth 
in the subsequent mortgage the existence of the previous one. 

N one of these provisions affect any transfer of property under 
bottomry or respondentia bonds, or of any ships or goods at sea 
or abroad, if the mortgagee take possession thereof as soon as 
may be after their arrival in this state. 

Penalty for fraudulent conveyances, <yc.-Any person fraud
ulently mortgaging, pledging, selling, alienating or conveying any 
of his real or personal estate amounting in value to one hundred 
dollars, or fraudulently concealing his personal estate of that value 
to prevent its attachment on mesne process or execution, may be 
punished by imprisonment not less than thirty days or more than 
a year, or by fine not exceeding double the value of such estate, 
or in both these ways. (b) 

(a) R. S. 132. (b) lb. 215. 

3 
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Limited Partnerships and Liability of Corporate Institutions. 

5. Limited Partnerships, and Liability of Corporate Institutions. 

For what purposes limited partllPrships may be formed, and 
lI'hat constitlltes general and special partners-Limited partner
ships for the tran~rlctinll of mercantile, mechanical, or manufac
turing business within this state (nothing herein contained 
authorizing such partnerships for the purpose of banking or 
insurance), may c()w'i~t of one or more persons, to be called 
general partnE'rs. and to be jointly and severally responsible, as 
general jl~rtners now are by law, and of one or more persons, 
who will contribute to the common stock a specific sum in cash 
as capital, \\'ho will be called special partners, and will not be 
personally liable for any partnership debts, except as hereafter 
provided. (a) 

Crrt[ficate to be signcr!, recorded, published, o/c.-The parties 
forming such partnerships must make and severally sign a certifi
Crlte. containing the name or firm under which the partnership is 
to be conducted, the names and respective places of residence 
of all the general and special partners, distinguishing who are 
general and who are special partners, the amount of capital con
tributed by each special partner, the general nature of the busi
ness tn be transacted, and the time when the partnership is to 
begin and end. 

The partnership will not be deemed to have been formed till 
such a certificate shall be acknowledged by all the partners before 
a justice, and recorded in the town clerk's office in the town in 
which the principal j,)ace of business of the partnership is 
situated, in a buok tu be kept for that purpose, open to public 
inspection, and if the partnership have places of business in dif
ferent t. m'ns, said certificate must be recorded in each of such 
towns; and if any false statement shall be made in any such 
certificate, all the persons interested in the partnership will be 
liable as general partners. 

The partners must for six successive weeks immediately after 
such certificate is recorded, publish a copy thereof in a newspaper 
printed in the county where their principal place of business is 

(a) R. S. 75. 
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situated, and if no such paper be there printed, then in a news
paper printed in an adjoining county in this state. If such publi
cation be not so made, the partnership wiII be deemed general. 

On every renewal or continuation of a limited partnership 
beyond the time originally agreed upon, a certificate thereof must 
be made, acknowledged, recorded, and published, as before pro
vided in case of the formation of such partnerships, and every 
partnership not renewed in conformity \vith these provisions will 
be deemed a general partnership. 

Business to be done by and in the name of the general part
ners.-The business of thc partnership must be conducted under 
a firm in which the names of the general partners only shall be 
inserted, without the addition of the word company or any other 
general term; and the general partners only must transact the 
business: and if the name of any special partner be used in such 
firm, with his consent or privity, or if he personally make any 
contract respecting the partnership concerns with any persons 
except the general partners, he \vill be deemed and treated as a 
general partner. 

Liability of stockholders and officers of corporations.-All cor
porations having for their object a di \'idend of profits among their 
stockholders, hereafter incurpurated, or whose charters are subject 
by law to alteration, amendment, or repeal, will be governed by 
the following provisions, and the stockholders and officers will be 
personally liable for the debts and civil liabilities of such curpora
tions in the following cases only: (a) 

1st. They will be jointly and severally liable for all debts and 
contracts of such corporations, till all the capital fixed and limited 
by such corporation h:t~ been paid in, and a certificate thereof has 
been made and recorded by the clerk of the town where such cor
poration has its place of business or is situated. And no note or 
obligation given hy any stockholder, whether secured by pledge or 
otherwise, will be considered as payment of any part of the capi
tal stock. 

2d. If, on the reduction of the capital stock of any corporation, 
any part thereof is withdrawn and refunded to the stockholders 
before the payment of all debts of the corporation contracted pre

(a) L!lwB of 1846, 321. 
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viously to recording the copy of a vote for that purpose in the 
office of the clerk of the town in which said corporation is located, 
or has its place of business, such of the stockholders as vote for or 
receive their share of the capital stock so withdrawn or refunded, 
will be jointly and severally liable for the payment of said last men
tioned debts. 

3d. Every such company will give notice annually, in May, to 
the governor, of the amount of all the assessments voted by the 
company and actually paid in, the amount of all debts due to and 
from such corporation, and the value of all the property and assets 
of said corporation, so far as the same can be ascertained, as ex
isting on the first day of said May, which notice must be signed by 
the president and a majority of the directors. If any corporation 
fail to do so, all the stockholders thereof will be jointly and sever
ally liable for all the debts of the corporation then existing, and for 
all that shall be contracted before such notice is given. 

4th. If the directors of any such corporation declare and pay 
any dividend when the corporation is insolvent, or any dividend 
the payment of which would render it insolvent, they will be joint
ly and severally liable for all the debts of the corporation then ex
isting, and for all that shall be thereafter contracted, so long as 
they respectively continue in office; provided that the amount for 
which they are so liable will not exceed the amount of said divi
dend, and that if any director be absent when such di\'idend is 
made, or object thereto, and file his objection in writing, with the 
clerk of the corporation, who will record the same, he will be ex
empted from said liability. 

5th. No loan of money may be made by any such corporation, 
other than banks, to stockholders therein: and if any such loan 
shall be made to a stockholder, the officers who make it or assent 
thereto will be jointly and severally liable, to the extent of such loan 
and interest, for all the debts of the corporation contracted before 
the payment of the sum so loaned. 

6th. The whole amount of the debts of any corporation afore
said other than banks must not exceed the amount of one-half the 
stock actually paid in, and of its other property and assets: and 
the whole amount of bills in circulation of any banking corpora
tion must not at anyone time exceed the capital stock actually 
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paid in: and in case of any excess, the directors under whose ad
ministration it happens will be jointly and severally liable to the 
extent of such excess, for all the debts of the corporation then ex
isting and for all those contracted while they respectively continue 
in office, and until the debts and circulation of said corporations 
respectively are reduced to the· amount herein prescribed. Pro
vided that any director who is absent at the time of contracting a 
debt contrary to these provisions, or who objects thereto, may ex
empt himself from said liability by forthwith giving notice of the 
fact to the stockholders, at a meeting called for that purpose. 

7th. If any certificate, return or notice, made or given in pur
suance of this act, be false in any material representation, all the 
officers who have signed the same, knowing it to be false, will be 
jointly and severally liable for all the debts of the corporation con
tracted while they were in office or stockholders therein. 

The stockholders of every banking corporation hereafter incor
porated, or whose charter is by law subject to amendment, altera
tion or repeal, will be severally liable in their individual capacity 
for the debts of the corporation in a sum equal to the amount of 
their stock in said corporation, and not otherwise: and no bank 
may have any other or greater rights, immunities or privileges in 
relation to the amount of bills or notes they may issue or have in 
circulation, or to any matter or thing, than are enjoyed by other 
corporations of like nature. 

lllodes of proceeding against corporations, officers, <}c.-Pro
per actions of debt and assumpsit for the collection of such debts 
or liabilities may be prosecuted against one or more of said stock
holders, which actions will not be abated because the other stock
holders are not joined as defendants in such suits. 

No such suit may be commenced till legal demand for pay
ment has been made upon the company; and if, on such demand, 
the officers or stockholders discharge the debt, or expose unincum
bered personal property of the company, liable to attachment, suffi
cient to satisfy the debt and costs, so that the same may be attached 
in a suit against the company, no suit will be sustained against 
the stockholders: but if the debt is not thus satisfied, or property 
exposed as aforesaid, it will be the duty of the officers to call a 
meeting of the stockholders of the company, and of the company, 
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Laws of Insolvency.-Etlects of Marriage on 'the Title to the Wife's Property. 

when convened, to provide means, wi thin sixty days from the time 
when the demand is made, for the payment of the debt: and if it 
is not dischai'ged within said sixty days, a suit may be brought 
against the stockholders as above provided. 

6. Laws of Insolvency. 

Xew Hampshire has no Insolvent Laws. 
For pruyisions a,s to insolvent estates of persons deceased, see 

title 9th. 
N,l assignment for the benefit of creditors is held valid in this 

state, unless it pro\'ides for an equal distribution of all the estate, 
right~. and credits of the debtor among all his creditors, in equal 
proportions to their respective claims; nor unless the person 
making the same shall have made oath that he has placed and 
assigned, and that the true intention of his a!<signment is to place 
in the hands of his a~signee all his property of every description, 
except such as is exempted from attachment and execution, to be 
divided among all his creditors in proportion to their respective 
claims. (a) 

7. Effect of Jlal'riage on the Title to the lJolje's Property. 

Contracts before marriage.-Parties before marriage may 
contract that after such marriage the wife may continue to hold 
any real or peL',;'mal estate, or rights of action, of which she is 
seized or possessed at the time of the marriage, to her sole and 
separate use, free froll) allY interference of her husband; and she 
may hold and enjoy the same accordingly. (b) 

Conveyances and bequests to married women.-Any devise, 
conveyance, or bequest of property, may be made to a married 
woman, to be held without the intervention of a trustee, to her 
sole and separate use, free from any interference of her husband, 
and she may hold such estate accordingly; and may in like 
manner hold any property which she may receive under any 
deed of trust made before or after the marriage. Such contract 
or conveyance, if it relnt€' to real estate, must be recorded in the 

(a) R. S. 134. (b) Laws of 1846, 327. 
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registry of deeds for the county where such real estate lies. 
Nothing herein contained empowers any husband to convey pro
perty to his wife in any other manner, or with any other effect, 
than if this act had not been passed. 

Jfarried women dying intestate.-If any married woman, 
holding property to her separate use under this act, die intestate, 
all her interest in the personal property so held will vest in her 
husband, unless otherwise provided in the contract or convey
ance, and he will have his curtesy in all lands and tenements 
held by his wife, as if this act had not been passed. 

When marriage may not be contested after the death of one of 
the parties.-Any persons cohaLitilJ3 and acknowledging each 
other as husband and wife, antI gellerally reputed to be such for 
three years, and until the decease of vne of th('III, will be deemed, 
after such decease, to have beell legally married. 

8. Limitation of Personal Actions and Saving Clauses. 

Actions for words and personal illjurics.-Actions for words, 
and for assault, battery, wounding, or imprisonment, must be 
brought within two years after the cause of action accrues. (a) 

Other personal actions.-All other j'ersonal actions must be 
brought within six years after the cause of aGtion accrues. 

Debts on judgment allll CO/ltrllcts UlldtT seal,.·-:-Actions of debt 
founded on any recogllizance, ur UI"Jll any contract under seal, 
must be brought within t went)' years after the cause of 'action 
accrues. 

Notes secured by mol'tgllgc.-;\ctiolls III'0n notes secured by 
mortgage may be brought so long as the plaintiff is entitled to 
commence any action upon the mortgage. 

lV/'its of el'ror.-vVrits of error must be commenced within 
three years after judgment rendered. 

-"finol's,. <tc., have tlcu yew's aftel' disability ceases.-Any in
fant, married \\'uman, or insane person, may commence either of 
the personal actions afuresaid, within t \\0 years after such dis
ability is removed. 

Time of absence from state not computed.-If the defendant, 

(a) R. S. 360. 



--! --
rOrmed,oli 

ed partner. 
Irman~ac. 

con~inN 

Gan~in.! n. 
" 

I iJe CJi!~: 
lonsiole .• 

'1 ~rSilQ< 

mincliG 

ill nol ~ 

nereaJier 

ue parlie: 
a certm. 
ership is 
esidence 
who are 
litalco~ 

tnebuii. 

lhip I':' 

NEW HAMPSHIRE. 35 

Limited Partnerships and Liability of Corporate Institutions. 

situated, and if no such paper be there printed, then in a news
paper printed in an adjoining county in this state. If such publi
cation be not so made, the partnership wiII be deemed general. 

On every renewal or continuation of a limited partnership 
beyond the time originally agreed upon, a certificate thereof must 
be made, acknowledged, recorded, and published, as before pro
vided in case of the formation of such partnerships, and every 
partnership not renewed in conformity \\'ith these provisions will 
be deemed a general partnership. 

Business to be done by and in the name of the general part
ners.-The business of the partnership must be conducted under 
a firm in which the names of the general partners only shall be 
inserted, without the addition of the word company or any other 
general term; and the general partners only must transact the 
business: and if the name of any special partner be used in such 
firm, with his consent or privity, or if he personally make any 
contract respecting the partnership concerns with any persons 
except the general partners, he \\'ill be deemed and treated as a 
general partner. 

Liability of stockholders and officers of corporations.-All cor
porations having for their object a di \'idend of profits among their 
stockholders, hereafter incurpurated, or whose charters are subject 
by law to alteration, amendment, or repeal, will be governed by 
the following provisions, and the stockholders and officers will be 
personally liable for the debts and civil liabilities of such curpora
tions in the following cases only: (a) 

1st. They will be jointly and severally liable for all debts and 
contracts of such corporations, till all the capital fixed and limited 
by such corporation h:t~ been paid in, and a certificate thereof has 
been made and recorded by the clerk of the town where such cor
poration has its place of business or is situated. And no note or 
obligation given hy any stockholder, whether secured by pledge or 
otherwise, will be considered as payment of any part of the capi
tal stock. 

2d. If, on the reduction of the capital stock of any corporation, 
any part thereof is withdrawn and refunded to the stockholders 
before the payment of all debts of the corporation contracted pre

(a) L!lwB of 1846, 321. 
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Effect of Death on the Rights of Creditors. 

when the cause of action accrued, or afterwards, was absent 
from, and residing out of, the state, the time of such absence will 
be excluded in the computation of the several times before limited 
for the commencement of personal actions. 

New action in one year after judgment, if said judgment is 
not a bar.-If judgment be rendered against the plaintiff in any 
action commenced within the times before limited, or upon any 
writ of error brought thereon, he may commence a new action 
thereon within one year thereafter, in case his right of action is 
not barred by such judgment. 

9. Effect of death on the rights of Creditors. 

Administration to whom granted.-Administrations will be 
granted-

1st. To the executor named in the will. 
2d. To the widow, or any of the next of kin, or such suitable 

person as they may nominate. 
3d. To one of the devisees or creditors. 
4th. To such other person as the judge mny think proper. 
Administrator's bond and conditions.-K 0 person may inter-

meddle with the estate of any person deceased before giying bond 
to the judge in such sum as he shall approve, with sufficient sure
ties, to return to said judge a true and perfect inventory of the 
estate of the deceased, on oath, within three months of the date 
of the bond; to administer said estate according to law; to render 
to said judge an account of admillistration, upon oath, within one 
year; to pay and deliver all the rest of the estate which shall be 
found remaining upon the account of the executor or administra
tor to such person or persons as said judge, by his decree accord
ing to law, shall limit and appoint; and to deliver the letters of 
administration into the court of probate in case any will of the 
deceased should be approved and allowed. (a) 

Provisions in reference to insolvent estates, the appointment of 
a commissioner, the proof of claims b~fore him, c}c.-Substan
tially the same as in Massachusetts. 

The widow's allowance.-The widow of a person deceased 

(a) R. S. 158. 
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testate, leaving no lineal descendant, will be entitled in addition to 
her dower, to one third part of all the estate remaining after the 
payment of debts and expenses of administration, no provision 
being made for her by will, or she waiving such provision. 

If the deceased is intestate and leaves no such lineal descend
ant, the widow will be entitled to one half of all the estate 
remaining after the payment of debts and expenses of administra
tion, in addition to her dower. 

If the widow in either of the cases aforesaid so elect, she will 
be entitled, including her dower, to an amount of the estate 
remaining after payment of debts and expenses of administration, 
not exceeding that which her husband received from her or in her 
right during coverture. 

The provisions of the three preceding sections will not be in 
force if a settlement is made on the wife before marriage. 

The widow of a person dying intestate, leaving lineal de
scendants, will be entitled in addition to her dower, to one third 
part of the personal estate, after the payment of the deLts and 
expenses of administration. 

Distribution of personal estllt,·.-The personal estate not 
bequeathed, remaining in the hands of the administrator on set
tlement of his account, will be distributed-

1st. To the widow, the share by b,,· prescribed. 
2d. The residue in equal shares to the same persons to ,,,hom 

the real estate, if there were any, wuuld by b w descend. 
3d. To the state, if there be no heir or devisee. 
Remedies for and against (".ceel/tors. g·e.-;\ny per";IIll com

plained of by any administrator, heir, legatee, or creditor (If a 
person deceased, on suspicion of haying ctlllce:llc,l, c-IllIJezzled or 
conveyed away any of the personal estate of the deceased, Illay be 
cited before the judge and examined under oath for the discovery 
of the same. And in case any person so cited to appear, or 
appearing refuse to answer, he may be committed. (a) 

No action will be sustained against any administrator, if com
menced within one year after the original grant of administration, 
nor unless the demand has been exhibited to the administrator 
within two years after the original grant of administration and 
payment demanded. (b) 

(/I) R. S. 160. (b) Th. 161. 
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No action can be prosecuted against an administrator where 
the estate is decreed to be administered as an insolvent estate. 

Any person interested in the estate of a person deceased may 
commence an action as administrator, which will not be abated 
nor the attachment lost by reason of his not being administrator 
nor by his decease, if the administrator then or afterwards 
appointed shall, at the first or second term of the court, endorse 
the writ and prosecute the same as plaintiff. 

\Vrits of attachment and execution against administrators, on 
a cause of action against the person deceased, will run only 
against the estate of the deceased; the administrator cannot be 
arrested, nor his estate attached or levied on in such an action. 

If any person unlawfully illterl1leddle with, embezzle, alienate, 
wa~te or destroy any of the personal estate of a deceased person, 
he will be liable to the actions of creditors and others aggrieved, 
as executor in his U\\"n wrong, in double the value of the estate 
;-;0 intermeddled with, embezzled, alienated, wasted or destroy
eu. «([) 

Any person interested in any bond given to a judge of probate 
may apply to the judge for an order for the suit thereof, setting 
forth his claim intended to be recovered in such suit, and the 
judge after due notice and hearing may make such order, upon 
the applicant giving bond, with sufficient sureties, to pay the 
costs which may be adjudged against him. (b) 

10. Mode of Collecting Debts. 

I. BY FOREIGN ATTACHMENT. 

In what actions this process lies.-The same as m Massa
chusetts. 

n7/at attachment authorized by the writ.-The same as In 

Massachusetts. 
Trustee, when defaulted.-If the trustee do not appear, when 

trustee process, duly served on him, is returnable, or if continued, 
at the term to which it is continued, he \vill be defaulted, and 
execution will issue against him, his proper goods and estate, for 

(a) R. S. 158. (b) R. S. 169. 
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such amount as the plaintiff shall recover against the principal 
defendant in such process, not exceeding the amount alleged in 
such process. (a) 

Liability of trustee, how tried.-Interrogatories as to his lia
bility may be put to any person summoned as a trustee, which 
interrogatories, and the answers thereto, must be in writing, sub
scribed and sworn to in open court or before a justice of the 
peace, if the parties agree: or the question of his liability may 
be tried by a jury, as the plaintiff may elect. 

Trustee, when liable.-Any person summoned as a trustee, 
having money, goods, chattels, rights, or credits of the principal 
defendant at the time when the writ is served on him, or at any 
time after service and before disclosure (such property being sub
ject to no lien), will be adjudged a trustee therefor, and execu
tion will issue agailbt him for the same, or as much thereof as 
will satisfy said execution. 

Not liable for earnings of lc~fe of debtor, <tc.-No person will 
be held liable as a trustee on account of the personal services or 
earnings of the wife of the debtor at any time, or on account of 
labor performed by the debtor or any of his family after sen"ict> 
of the process, or within fifteen days prior to such service. 

Liability for debt not yet due.- \Vhen the trustee is indebted 
to the principal defendant, and the time of payment ha, not ex 
pired, the court will suspend issuing execution against such trus 
tee, as justice may require. 

Liability on contracts ji)r the delivery of specific articles.-If 
the trustee is under contract for the delivery of any specific 
article or articles to the principal defendant, or payment in any 
such articles, execution will issue against the trustee for such 
articles, or enough thereof to satisfy such execution, which must 
be paid and delivered to the creditor according to such contract. 
The creditor will be the agent of the principal defendant ttJr the 
purpose of receiving such articles, and will levy his execution 
thereon. If not capable of division, the whole may be sold. 
The unsold property, and the overplus of the proceeds of the 
property sold are to be retained by the officer and delivered to 
the debtor when he may demand them. 

(a) R. S. 208. 
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Liability for neglect to deliver.-If any person refuse to ex
pose property on account of which he has been adjudged a trus
tee, so that execution may be levied thereon, execution will, after 
due notice, issue against him, his own goods and estate, for such 
sum as the court may think proper. 

Liahility for note, order, <J-c.; for property under lien, and 
for refusal to delit'cr such property.-If any trustee disclose the 

fact that he had, when the process was served on him, or after
wards, any promissory note, order, receipt, bill of exchange, bond, 
or other promise for the payment of money or the delivery of 
property belonging to the principal defendant, the court will 
appoint a receiYer to collect and apply the proceeds to the pay
ment of the debt and costs recovered by the plaintiff against the 
principal defendant, the surplus, if any, to go to the debtor. 

And if it appear as aforesaid that the trustee had at the time 
of the service of such process, or afterwards, any personal 
property of said defendant, subject to a lien, pledge, or mortgage, 
which property, at the time of the disclosure, has not been sold 
by the trustee, the court will appoint a receiver to sell the same, 
if a greater amount than the sum due can be obtained therefor, 
and after paying the amount of such pledge, lien, or 1Il0rtgage, to 
apply the balance as aforesaid. 

And if any person so summoned as trustee in either of the 
two last mentioned cases, refuse to deliyer up any such note or 
other property, on order of the court, execution will issue against 
him as trustee for the amount thereof. 

Liability on negotiable note.-If any person summoned as 
trustee is indebted at the time of service of such process, or 
afterwards, to the principal defendant, by a negotiable promissory 
note made or payable in this state, or the parties to which at the 
time of making resided in this state, the court may require such 
debtor to appear and answer on oath all interrogatories respect
ing the possession, transfer, or other disposition of such note, and 
will give due notice to any person claiming an interest in such 
note, so that he may appear and show how and when the transfer 
was made, and the question of the validity of such transfer will 
be decided by the jury, if he or the plaintiff request it. If it do 
not appear that the note was transferred in D"ood faith and for an 

o 
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adequate consideration, before the service of the trustee process, 
the promissor will be charged as the trustee of such debtor. 

Proceedings if property is claimed by another.-If any person 
claim property in the hands of a supposed trustee, by assignment 
from the debtor or otherwise, the court will permit him to appear 
and maintain his right. And the testimony of the debtor, as of 
any other competent witness, may be taken thereon as the court 
shall direct. 

Trial by jury.-On disclosure made by any person summoned 
as a trustee, the creditor may move the court that the jury try 
the point whether such person is trustee or not, and on payment 
of trustee's costs up to the time of filing such motion, unless the 
court restrict the same, an order will be made and an issue framed 
for the trial of such question. On such trial, said disclosure, the 
evidence of the debtor, and any other competent evidence may 
be offered, and judgment will be rendered on the verdict, as in 
other cases, against the trustees. 

Judgment against trustee.-When any person is adjudged a 
trustee of any debtor as aforesaid, except where it is otherwise 
provided, judgment will be rendered and execution issue against 
such trustee, his own goods and estate, therefor, or for so much 
thereof as will satisfy the judgment against the principal defend. 
ant, in the same manner as if such suit were brought against 
him personally. 

[I. BY SUIT AT COMMON LAW. 

Cases where bail may be required.-No female may be arrested 
or imprisoned on any writ in any action founded on contract. (a) 

No person entitled to vote at any town meeting, on the day 
of such meeting, wiII be liable to arrest on any civil process: nor 
any officer or soldier, while going to, returning from, "r attending 
at any military exercise, parade, court martial, or court of inquiry, 
which it may be his duty to attend: nor any executor or admi
nistrator for a cause of action against any person deceased: nor 
any sheriff while he remains in office: nor any person on mesne 
process in any real action or action of ejectment. 

(a) R. S. 185. 
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No person may be arrested or imprisoned on any writ in any 
action founded on a contract, unless the debt or damage for which 
such action is brought, exclusive of costs, exceed the sum of thir
teen dollars and thirty-three cents. 

No person may be arrested on any writ or execution founded 
on a contract made after March 1, IS·H, unless the plaintiff or 
some person in his behalf make an affidavit before a justice, on 
the back of the writ, that in his belief the defendant is justly in
debted to said plaintiff in a sum exceeding thirteen dollars and 
thirty-three cents, and that he conceals his property so that no 
attachment or levy can be made, or that there is good reason to 
believe he is about to leave the state to avoid the payment of his 
debts. Any person so arrested may require the officer to carry 
him before two justices, one of them to be of the quorum, and if 
the facts above stated appear true to them, said defendant will be 
committed to jail, unless he procure sufficient bail: if they do not 
appear true, he will be discharged from arrest. 

Time ll'ithin which judgment may be obtained where there lS 

no contrnvl:/'sy.-In an action where there is no appearance for 
the defendant, judgment may be obtained at the close of the term 
when said action is entered. 

Every species of property may be sold on execution; the 
debtor being to reeleell! real estate within a year. 

Executiolls, 1/'II/:n to issllP, and u'lien retllrnable.-No execu
tion may issue till twenty-four hours after judgment rendered. 

Executiom from the ~urerinr Court are returnable at the 
next regular term of the court. if within six months, otherwise 
within six months from the elate thereof: executions from the 
Court of Common Pleas, at the next term thereof; and executions 
issued by justices within sixty days from their date. 

E.('Pcutions against property of persons imprisoned.-When 
a debtor is committed to prison on execution, the creditor on re
turn of the same may have a further execution against the pro
perty of the debtor, although his person be not discharged, and 
upon the satisfaction of such execution the debtor will be dis
charged. (a) 

Provisions in refo'encl' to liability of sheriffs and attorneys 

(a) R. S. 193. 
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for refusing to pay over moneys collected, and as to Executions 
against Sherifs.-Substantially the same as in Massachusetts. 

11. Courts. 

The judicial power is distributed between the Superior Court 
of Judicature, the Circuit Court, and the Court of Common Pleas, 
The former holds an annual, the latter a semi-annual term in 
each county of the state. The latter court is that in which 
all actions are brought for the recovery of debts and the enforce
ment of contracts, and all jury trials are held. There are also in 
each county, courts of probate. 
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11. COURT". 

1. Assumnces and Evidences of Debt. 

Proceedings 1n actions of account.-If the defendant, in any 
action of account, plead any thing, which being true, he ought 
not to account, it will be tried by a jury, and if the verdict be 
against him, or if said defendant do not appear, or appearing, 
confess that he ought to account with the plaintiff, the court will 
render judgment that he do account, and will appoint auditors to 
examine and adjust the accounts between the parties. Said audi
tors may call for the books of the parties, and may examine under 
oath the parties to the suit and other witnesses, and on their re
port thereon to the court, judgment will be rendered on such 
report, if no just cause appear to the contrary, for such sum as is 
found to he in arrear from either party, with costs, including those 
of the auditors, to be paid by the successful party; such judgment 
to be final. (a) 

Grace on bills and notes, and actions thereon.-Bills of ex
change, drafts, and promissory notes, executed in any other state 

(a) R. S. 36. 



VERMONT. 49 

Damages upon Protested Bills of Exchange.-The Law of Usury. 

and payable in this state, and all such bills, drafts, and notes ex
ecuted in this state and payable in any other state, will be enti
tled to three days grace: this provision not extending to contracts 
payable on demand or in any way but in money. 

The indorsee of any bill or promissory note for the payment 
of money to any person, or order, or bearer, may maintain an 
action in his own name for the recovery of the money. 

The holder of any bill or note, payable in money to the bearer, 
or to any person or bearer, may maintain an action thereon in 
his own name without indorsement. (a) 

Seal of court, 01' public office or o.fficer.-In cases where the 
seal of any court or public office or officer is required to be affix
ed to any j,aper issuing frolll such court or office, the word seal 
includes an impression of such official seal made on paper alone, 
as well as one made by means of a wafer or of wax affixed 
thereto. (b) 

2. Damages upon Protested Bills of Exchange. 

There is no provision upon the subject of this title. 

The Law of Usury. 

What is lawful interest.-The lawful rate of interest is six 
dollars on a hundred dollars for a year, and the same rate for a 
greater or less sum, and for a longer or shorter time. 

Persons paying usurious interest may recover what.-Any 
person paying more than lawful interest may recover back the 
amount so paid above the legal interest, with interest thereon 
from the time of payment, in an action of assumpsit, declaring 
for money had and received, or goods sold and delivered, as the 
case may be. 

Certain contracts excepted.-The foregoing provisions do not 
extend to the letting of cattle and other usages of like nature 
among farmers, or maritime contracts, bottomry, or course of ex
change, as has been customary. 

(a) R. S. 73. (b) lb. 4. 
4 
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Frauds. 

4. Frauds. 

Statute of frauds.-No action, in law or equity, may be 
brought,-

1st. To charge an executor or administrator on any special 
promise to answer damages out of his own estate: 

2d. To charge any person on any special promise to answer 
for the debt, default, or misdoings of another: 

3d. To charge any person on any agreement made on consi
deration of marriage: 

4th. Upon any contract for the sale of lands, tenements, or 
hereditaments, or of any interest in or concerning them: 

5th. Upon any agreement that is not to be performed within 
one year from the making thereof: 

Unl('~s the promise, contract, or agreement upon which such 
action may be brought, or some memorandum or note thereof, 
shall be in writing and signed by the party to be charged there
with, or by some person lawfully authorized by him; and if the 
contract or agreement relate to the sale of real estate, or any in
terest therein, such authority must be conferred in writing. (a) 

No contract for the sale of goods, 'wares, or merchandIse, for 
the price of forty dollars or more, will be valid, unless the pur
chaser accept and receiYe part of the goods so sold. or gi\'e some
thing in earnest, to bind the bargain or in part payment, or unless 
some note or memorandum of the bargain be made in writing 
and signed by the party to be charged thereby, or by some per
son lawfully authorized. 

No action may be brought to charge any person upon any 
representation or assurance made concerning the character, con
duct, credit, ability, trade, or dealings of any other person, unless 
such representation or assurance be made in writing, and signed 
by the party to be charged thereby, or by some person lawfully 
authorized. 

Provision as to mortgages of macltinery.-No mortgage of 
any' machinery used in any factory, shop, or mill, hereafter made, 
will be valid against any other person than the parties thereto, 

(a) R. S. 61. 
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unless possession of such machinery be delivered to and retained 
by the mortgagee. 

Fraudulent conveyances and contracts.-All fraudulent and 
deceitful conveyances of houses, lands, tenements, or heredita
ments, or of goods and chattels, all bonds, titles, notes, contracts, 
and agreements, all suits, judgments, and executions, made or had, 
to avoid any right, debt, or duty of any other person, shall, as 
against the party or parties only, whose right, debt, or duty is at
tempted to be avoided, their heirs, executors, administrators, or 
assigns, be void: and any party to such proceedings, who shall 
justify the same to have been made, had, or executed bona fide 
and upon good consideration, or who shall alien or assign any 
such houses, lands, &c., so convC'yed to him or them as aforesaid, 
shall forfeit their value, and the value of such goods and chattels, 
also so much money as is mentioned in such covinous bond, bill, 
note, contract, agreement, judgment, and execution; such forfeit
ures to be equally divided between the party aggrieved and the 
county in which such offence is committed, to be recovered by 
an action on the case, founded on this statute. (a) 

5. Limited Partnerships, and Liability of Corporate Institutions. 

The laws in reference to limited partnerships in Yermont cor
respond with those in Massachusetts, with the following exceptions. 

If there is no newspaper printed in the county where the prin
cipal place of business of the partnership is situated, the certificate 
of partnership must be published in a newspaper printed in an ad
joining county in this state. 

The same rule holds in reference to the place of publication of 
the dissent of creditors from an assignment made by a partnership. 

Ko dissolution of a limited partnership can take place, except 
by operation of law, before the time specified in the certificate 
above mentioned, unless a notice of such dissolution be recorded 
and published in like manner as the original certificate. The other 
provisions found in the Massachusetts statute in reference to no
tice of dissolution, are not in force in this state: nor is equity juris
diction of questions arising under this chapter given to the Supreme 
Court. (b) 

(a) R. S. 95. (b) R. S. 75. 
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Capital stock subject to attachment, 4-c.-The capital stock of 
any private corporation, whether owned by such corporation or 
indiviuuals, will be liable to and held by attachments, and may be 
taken and sold on executions against such corporation. (a) 

Provision in case of two attachments of corporate property, the 
first by a director and the second by another creditor.-When the 
property 'of any private corporation is attached on a writ in favor 
of a person \vho is a director of such corporation, and the same 
property is afterwards attached by another creditor of the corpo. 
ration, who is not a director, and before the time when, by law, 
the first attachment should be returned, the attachment so made by 
such directur will be postponed, and such subsequent attachment 
will hold the property against the attachment of such director. 

After sundry provisions in reference to a general bank fund, 
to insolvent banks, the duties of bank commissioners, the amount 
of capital to be paid in, &c., the following provisions are made: 

Bank charter f01feited, by what.-If any moneyed corpora. 
tion, having banking powers, created or rechartered after October 
1st, 1831, issue, or have outstanding or in circulation at any time 
an amount of notes or bills loaned or put in circulation as money, 
exceeding three times its capital stock then paid in and actually 
possessed, or neglect to make the required annual payments to the 
state treasurer for three months after they ought to be made, or 
lose one half of the capital stock paid in, or suspend the payment 
of its bills in specie for sixty days, or refuse to allow the officers of 
such corporation to be examined on oath by the bank commiss on· 
er in relation to the condition and affairs of such corporation, said 
corporation may be proceeded against by said commissioner and 
enjoined by the Court of Chancery as an insolvent corporation. (b) 

Bank not subject to certain proeisions if private property is 
holden.-If any banking company, hereafter incorporated, char. 
tered or rechartered, by its act of incorporation make the private 
property of the stockholders holden to redeem the bills issued by 
such corporation, it will not be required to comply with the con. 
ditions of this chapter. 

Punishment for fraudulently issuing bills, o/c.-Any director 
or other officer of a bank, or any person interested in or having 

(a) R. S. 79. (6) R. S. 80. 
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charge or control of the same, who shall corruptly put or cause to 
be put in circulation any amount of the bills of such bank beyond 
the amount prescribed by its charter, will be confined to hard la
bor in the state prison for a term not exceeding ten years. 

Loans not to be made on pledge of stock.-N 0 person may take 
or borrow from any bank, hereafter chartered or rechartered, any 
money by reason of the pledge of any stock in such bank. 

How far stockholders may be indebted toa bank.-The stock
holders and officers of any bank may not at anyone time be di
rectly or indirectly indebted to such bank to a greater amount 
than fifteen per cent. of the capital stock of such bank, actually 
paid in; and no individual stockholder or officer of such bank may 
at anyone time be indebted to the same, directly or indirectly, to 
a greater amount than two thousand dollars: nor may any stock
holder or officer, directly or indirectly, receive any loan or discount 
at such bank unless he procure two good and sufficient sureties 
for the same, neither of whom are stockholders or officers of such 
bank. 

Penalty for disobeying provisions of the last two sections.-If 
any bank, directly or indirectly, make any loan or discount, con
trary to the provisions of the last two sections, such corporation 
may be proceeded against and enjoined by the Court of Chancery 
as an insolvent corporation. 

Bank not to loan till all its capital stock is paid in.---Ko bank, 
hereafter chartered or rechartered, may make any loans or discounts 
till all the capital stock is actually paid in, in gold and silver coin. 

Capital stock not to be divided till charter expires.---If any 
bank, hereafter chartered or rechartered, shall directly or indirectly 
distribute or divide any portion of its capital stock among the 
stockholders of such corporation, before the expiration of its char
ter, such bank may be proceeded against and enjoined as an insol
vent corporation. 

6. Insolvent Laws. 

There is no peculiar provision on the subject of this title. 

7. Effect of Marriage upon Rights of Property. 

The same 01 servation is to be made as to this title. 
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8. Limitation of Personal Actions. 

Certain specified laws, the same as in itlassachusetts.-For 
laws of Vermont, as to actions to be brought within six years; cer
tain actions against sheriffs; suits by aliens; limitation of actions 
for slander and libel; remedies in case of reversal, arrest of judg
ment, &c.; limitatiun of demands filed in set-off; limitation of 
suits by or in behalf of the state; new promise to be in writing; 
promise by one of several debtors, and proceedings in an action 
against such debtors; the etTect of part payment (omitting the 
provision as to memorandum of payment purporting to be made 
by the party receiving such payment); see laws of Massachu
setts on the same subject. (a) 

Actions for assault and battery.-Actions for assault and bat
tery, and false imprisunment, must be commenced within three 
years after the cause of action accrues . 

• ietions on attested notes.-Actions on attested notes must be 
brought within fourteen years next after the cause of action 
accrues thereon. 

Actions of debt, or scire facias on judgment.-Actions of 
debt, or scire facias on judgment, must be brought within eight 
years next after the renditiull of such judgment; and all actions 
of debt on specialties within eight years after the cause of action 
accrues . 

. ictions of covenant.-.\ctions of covenant, other than the 
covenanb of warranty and "ci"in, contairH'<i in deeds of convey
ance of land, mw<t be lm.u!.!;ht within eight years next after the 
cau"e of action accrues. All actions of covenant brought on any 
covenant of warranty. contained in any deed of conveyance of 
land, must be brought within eight years next after the final deci
sion against the title of the covenantor in such deed; and all 
actions of covenant brought on any covenant of seisin, contained 
in such deed, must be brought within fifteen years next after the 
cause of action accrues. 

Case of defendants out of the state.-If at the time when any· 
cause of action of a personal nature, mentioned in this chapter, 

ta) R. S. 58. 
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accrues against any person, he is out of the state, the action may 
be commenced within the time herein limited therefor, after 
such person comes into the state; and if, after such cause of 
action has accrued, and before the statute has run, the person 
against whom it has accrued, is absent from, and resides out of 
the state, having no known property within the state which could 
be attached, the time of his absence will not be taken as any 
part of the time limited for the commencement of the action. 

Case of action stayed by inj unction.-"\Vhenever the com
mencement of any suit is stayed by an injunction of any court 
of equity, the time during which such injunction is in force, "'ill 
not be deemed any portion of the time limited for the commence
ment of such suit. 

E.rception for certain disabilities.-If any person, entitled to 
bring any action in this chapter specified, at the time when the 
cause of action accrues, be a minor, or married ,Yoman, insane, 
or imprisoned, such person may bring said action within the 
times herein respectively limited, after the disability is remoyed. 

Exceptions as to certain suits against moneyed corpora
tions.-N one of the provisions of this chapter apply to suits 
brought to enforce payment on bills, notes, or other e\'idences 01 
debt, issued by moneyed corporations. 

Provisions as to written p7'omise, g,c., 1L'hrn to take effect.
None of the proyisions uf this chapter respecting the acknow
ledgment of a debt, or a new promi,p to pay it, will apply to any 
such acknowledgment or prollli,e made before January 1st, 1842 : 
but every such last mentioned acknowledgment or promise, al
though \lot made in writing, will have the same effect as if no 
provisions relating thereto had been herein contained, 

9. Effect of Death on the Rights of Creditors. 

Appoilltlllent and rl'mot'al of executo/'s and administrators, 
with the will anne.fI'd.-See 1;l\\"S of Massachusetts. 

Personfll estate, how distributed.-The personal estate of in
testates "'ill be flpplied as follows: (a) 

1st. The widuw, if any, ,yill be allowed her apparel and orna-

(a) R. S. 47. 
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ments, the wearing apparel of the deceased, and such other of the 
personal estate as the probate court may assign her: which will 
not be less than one-third after the payment of the debts and 
charges. 

2d. The widow and children constituting the family of the 
deceased will have such alluwance as the probate court deem 
necessary for their maintenance during the settlement of the 
estate; which in case of an insolvent estate will not be longer 
than eight months after granting administration, nor at any time 
after the dower and personal e~tate are assigned to the widow. 

3d. 'When any jler~l)n dies, leaving children under seven years 
of age, having no mother, or when the mother dies before the 
children reach the ~Ige of sewn years, an allowance \yill be made 
for the necessary maintenance \.If such children till they are seven 
years old, out (,I' such part of the personal estate and the income 
of such part of the real estate as \yould have been assigned to 
their mother had she been living. 

4th. If on the return of the inventory of any intestate estate, 
it appear that the value of such estate does not exceed one hun
dred and fifty dollars, the probate court may assign for the use 
and support of the ",id()\\, and children of the intestate, or for the 
support of the children under seven years of age, if there be no 
widow, the \Y]lUle of said estate, after the payment of funeral 
charges and expenses of administration. 

5th. If the personal estate amount to more than one hundred 
and fifty dollars, and more than the allowance before mentioned, 
it will be applied to the paSment of the debts of the deceased, 
his funeral charges, and expenses of settling the estate. 

6th. The residue, if any, of the personal estate, will go to the 
same persons and for the same purpo~es, as prescribed for the dis
position of real estate. 

lVhat court will grant administration.-See laws of Massa
chusett~, substitutin.c; the word" district" for" county." 

To whom administration will be granted.-Administration wiII 
be granted: 

1st. To the \yidow or next of kin, or both, or such persons as 
they request to have appointed. 

2d. To one or more of the principal creditors. 
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3d. To such persons as the probate court may judge proper. 
Examination of persons suspected of concealing, embez.z.ling, 

c}c., effects of the deceased.-See laws of Massachusetts. 
Proceedings when personal estate is insufficient to pay debts.

See laws of Massachusetts. 
Appointment of commissioners, their duties, c}c.-Where let

ters testamentary or of administration are granted by any probate 
court, such court will appoint two or more commissioners to 
receive, examine, and adjust all claims and demands against the 
deceased, except where it appear that there are no debts against 
such deceased person, or that the value of such estate does not 
exceed one hundred and fifty dollars, and is assigned, as before 
provided, for the support of the widow and children. From the 
decision and report of the commissioners, allowing or disallowing 
any claim to the amount of twenty dollars, any executor, admi
nistrator, or creditor may appeal to the next stated session of the 
county court in the same county. (a) 

Distrihution of assets in case of solvent and insoll'ent estates.
If, on the report of commissioners and ascertaining the amount 
of claims against the estate, it appear that the executor or admi
nistrator has enough to pay the debts, he must pay the same 
within the time appointed by law: if he has not enough for that 
purpose, after paying the expenses of administration, he will pay 
the debts in the following order: 1st. The necessary funeral ex
penses. 2d. The expenses of the last sickness. 3d. Taxes. .tth. 
Debts due the state. 5th. Debts due the United State~. 6th. 
Debts due to other creditors. If there be not assets enough to 
pay all the debts of anyone class, each creditor will have a divi
dend in proportion to his claim: and no creditor of anyone class 
will receive any payment till those of the preceding class are fully 
paid. 

E.recutor and administrator, how liable for neglect to render 
accollnt.-When an executor or administr~tor, after being duly 
cited by the probate court, shall neglect to render his account, he 
will be liable on his bond for all damages which may accrue; and 
his bond may be put in suit on the application of any person in
terested in the estate. 

(a) R. S. 49. 
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10. Mode of Collecting Debts. 

I. BY FOREIGN ATTACHMENT. 

In lI'hat actions this process lies.-AII actions founded on any 
contract, express or implied, entered into since January 1st, 1839, 
and all actions founded on any contract where the principal 
defendant has absconded from, or is resident out of this state, or 
is concealed within this state, brought in the county court, or 
before a justice when the matter in demand exceeds the sum of 
forty dollars, may be commenced by the trustee process. (a) 

Form of the writ, and lchat attachment it authorizes, and who 
m'e liable as trustees.-See laws of Massachusetts. 

Trust/'I' when and how to be discharged; his examination on 
oath, his default on non·appearance, and the mode of trial when 
he appcilrs.-':)ee la\\'~ of Massachusetts. For exception in re
ference to trustee's disclosure, see "Trustee's disclosure not 
conclllsi tle." 

Case in Ichich ad,'e/,se claimant mfly become a party to the 
suit; the proceedings in such case, and when principal defendant 
may be a "'itness.-See laws of Massachusetts. 

Case of trustee hal'ing specific goods. lVhat demands not 
attachable by this process.-X 0 person may be adjudged a 
trustee,-

1st. By reason of any money or other thing due from him to 
the principal defendant, unless it is, at the time of the service of 
the writ on him, due absolutely and without depending on any 
contingency. 

2d. By reason of any debt due from him on a judgment, so long 
as he is liable to an execution on the judgment. 

Attachment of debt b~fore it is payable, and case of fraudu
lent cont'l'.'/flnce to trus!N'.-See laws of Massachusetts. 

Trustee's disclosure no! conclushe.-The answers and state
ments sworn to by any person summoned as a trustee will not be 
considered as conclusive in deciding how far he is chargeable, 
but either party may allege and prove any facts that may be ma
tena, in deciding that question. 

(a) R. S. 29. 
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Liability of trustee if he do not pay the sum on account of 
which he is adjudged a trustee.-If any person adjudged a trustee 
refuse or neglect to pay such sum as the court determines to be 
due from him to the principal defendant by the time specified in 
the order of court, he will be liable for the same, with interest, to 
the plaintiff in the action, to be recovered in an action on the 
case. 

If debt recovered by plaintiff or the amount in the trustee's 
hands do not exceed ten dollars, trustee to be discharged.-If the 
amount of debt or damages recovered by the plaintiff in any trus
tee process, do not exceed ten dollars, or if the goods, effects, and 
credits in the hands of the trustee do not exceed in value ten 
dolla~, the trustee will be discharged, and recover his costs against 
t.he plaintiff. 

II. BY SUIT AT COMMON LAW. 

Ordinary process in ci"il causes; and attachments, how 
issued; writs not to issue /lll/"SS costs ar,. secured.-The ordina
ry mode of process in civil causes in the se\'cral courts of this 
state is by writ of summons or attachment. Said writs of attach
ment may issue against the g()()ds. chattels, or estate of the 
defendant, and for want thereof against his body. (a) 

No writ of summons or attachment. requiring any person to 
appear and answer before any court in this state, will be issued 
unless there be sufficient security gi\'en tu the defendant by way 
of recognizance, by some person other than the plaintiff, to the 
satisfacti()n of the authority signing such writ, that the plaintifr 
shall prosecute his writ t() effect, and shall answer all damages, if 
judgment be rendered against him. 

Real and personal property attached, how long held.-Personal 
property attached on mesne process will be held to respond to the 
judgment rendered on such process thirty days from the time of 
rendering such judgment; and unless the plaintiff, within said 
thirty days, take such property in execution, it will be discharged 
from such process; and real estate, attached on such process, will 
be held five calendar months after the rendition of final judgment, 

Ca) R. S. 28. 
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and no longer, unless such personal property or real estate be in
cumbered by a prior attachment, in which case such personal 
property will be held thirty days, and such real estate five calendar 
months, after such incumbrance is removed. 

Arrest on mesne process.-;-When the body of any person is 
arrested on mesne process, the officer will commit him to jail un
less he expose personal property sufficien t to secure such officer, or 
procure some person to become surety to the satisfaction of such 
officer, by indorsing his name as bail on the back of the writ. 

JVhen courts will issue ex('.cutions, and when executions are 
returnable.-The Supreme and County Courts, respectively, may 
issue execution in due form of law, in twenty-four hours after the 
rising of the court, on every final judgment rendered by such 
court, which will be made returnable within sixty days from the 
date thereof, or at the next term of such court (if not less than 
sixty days), at the election of the party. 

Imprisonment of debtors.-No female may be arrested or im
prisoned on any mesne process issuing in any action founded on 
contract, nor on any execution issuing on a judgment recovered 
in any such action. 

l'\ 0 person, who is a resident citizen of this state, may be 
arrested or imprisoned by virtue of any mesne process issuing in 
an action founded on a contract, express or implied, entered into 
after January 1, 1839, nor by virtue of any execution, issued on 
a judgment recovered in an action founded on any such contract; 
provided, that if the plaintiff in an action on any contract made 
after said date, file with the authority issuing the writ an affidavit 
that he has good reason to believe and does believe that the de
fendant is about to abscond from the state, and has secreted about 
his person or elsewhere money or other property, such writ may 
issue as an attachment against, and be served upon the body of 
the defendant. 

\;Vhen the goods or chattels of the debtor cannot be found, 
sufficient to satisfy the execution and legal fees thereon, the officer 
may commit the debtor to jail. 

Liability of sheriff neglecting or refusing to pay over money 
on execution.-If any sherifI' neglect or refuse, on demand made, 
to pay to the creditor in any execution, his agent or attorney, all 
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such sums of money as said sheriff shall have received on such 
execution, he will forfeit and must pay to the person to whose use 
he received such money, fifteen per cent. interest thereon while he 
detains the same after said demand. (a) 

Time within which judgment may be obtained where there is no 
controversy.-On an action where there is no appearance for the 
defendant, judgment may be obtained at the close of the term 
when said action is entered. 

11. Courts. 

The judicial power IS vested III a Supreme Court, and County 
Courts, or Courts of Common Pleas. The former is held once, 
the latter twice a year in each county of the state. The Chan
cery Courts have two stated sessions annually in each county. 

(a) R. s. 11. 



~lASSACHUSETTS. 

I. AS'WR.\~(,E" AND EVIDEXCES OF DEBT. 

~. RATES OF DAMAGES ON PROTESTED BILLS. 

J. USURY. 

4. FRAUDS. 

5. PRINCIPALS, FACTORS, AXD AGENTS. 

6. LnHTED PARTNERSHIPS, AXD LIABILITY OF CORPORATE INSTITU· 

TIONS. 

7. INSOLVENT LAWS. 

8. EFFECT OF MARRIAGE UPON THE TITLE TO THE WIFE'S PROPERTY. 

9. LDIITATIOX OF PERSON.\L ACTIONS, ,\XD SAVING CLAUSES. 

10. EFFECT OF DEATH OX THE RIGHTS OF CREDITORS. 

11. MODE OF COLLECTING DEBTS. 

12. COURTS. 

1. Assurances and Et'idences of Debt. 

Jllutual and open accounts, how affected by limitation of ac
twns.-See title, " Limitation of Actions." 

Jllethod of prot'ing book accounts.-The original memoranda 
of charges made by a party, at or near the time of the transac
tion to be proved, though not kept regularly in the manner of a 
day-book, are competent evidence, with the suppletory oath of the 
party, to prove the items charged, and the jury are to judge of 
their credit. But every memorandum of a shop-keeper or labor
er is not to be admitted as his book. The charges must afford a 
fair presumption that they were the daily minutes of his business 
transactiong. (a) 

If the clerk who made the entries is dead or insane, the book 
is admissible on proving his handwriting. (b) 

Where a tradesman's day-book has marks which show that 
the items have been transferred to a ledger, the ledger must be 

(a) 2 Mass. R. 217. 13 MaBS. R. 427. 4 Mass. R. 455. (b) 3 Pick. R. 396. 
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produced, that the other party may have advantage of any items 
entered therein to his credit. (a) 

,V here entries were first made on a slate, and afterwards 
transcribed upon a book, kept in the ledger form, such book was 
admitted as e\,idence to prove the items charged. (b) 

Set off of mutual demands.-Mutual debts and demands be
tween plaintiff and defendant in any action, may be set off, sub
ject to the following restrictions: 

No demand may be set off, unless founded on a judgment, or 
a contract. express or implied; nor unless it is for the price of 
real or personal estate sold, or for money paid, money had and 
received, or for services, or unless it is a sum that is liquidated, 
or one that may be ascertained by calculation; nor unless it ex
isted at the time of the commencement of the suit, and then 
belonged to the defendant, nor unless it is due to him in his own 
right. 

Any demand assigned to the defendant, with notice to the 
plaintiff of the assignment bej;,re the cummencement of the ac
tion, Illay be set off as if originally payable to the defendant. 

If the demand set off is founded on a bond or other contract 
having a penalty, only the 311m equitably due will be set off. 

The set off will be allc)\\'f'd only in actions founded on de
mands which could themseh'es be the subject of set off. 

After a demand in set ofr is filed, the plaintiff will not be al
lowed to discontinue his action, unless by consent of the defend
ant. (c) 

Bills of exchange and promissory notes,-Grace on: roid, {f 
given for gaming consideration: Prol'isio71s as to notes payable 
on dmlllnd.-On all bills of exchange payable at sight or at a fu
ture day certain, and on all promissory negotiable notes payable 
at a future day certain, within this state, in which there is no ex
press stipulation to the contrary, grace will be allowed, as it is by 
the custom of merchants, on foreign bills of exchange, payable at 
the expiration of a certain period after date or sight: but these 
provisions do not extend to any bill of exchange, note, or draft, 
payable on demand. (d) 

All notes, or other securities or conveyances in which the 

(a) 2 MaBl!. R. 569. (b) 13 lb. 427. (e) R. S. 96. (d) R. S.303. 
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whole or any part of the consideration is for money or goods won 
by gaming-, or bets thereon, or for repaying money knowingly 
lent or advanced for any gaming or betting, or at the time and 
place of such gaming or betting, to any person so gaming or bet
ting, wiII be void as between the parties, and as to all persons, 
except those who claim under them in good faith and without 
notice of the illegality of the consideration. (a) 

In any action on a promissory note payable on demand, 
brought by an illdurser against the promissor, any matter will be 
deemed a legal defence, and may be given in evidence, which 
would be a legal defence to a suit on the same note, if brought 
by the promissee. (b) 

On a promissory note payable on demand, made after this act 
goes into operation, (act passed April 6, 1830,) a demand made 
within or at the expiration of sixty days from the date thereof, 
without grace, will be deemed to be made within a reasonable 
time; and any thing which is deemed equivalent to a present
ment and demand on a note payable at a fixed time, or which 
would dispense with such presentment and demand, if it occur at 
or within the said sixty days, will be deemed a dishonor thereof, 
and wiII authorize the holder to give notice of such dishonor to 
the indorser, as upon a presentment to the promissor, and his 
neglect or refusal to pay the same. And no presentment of such 
note to the promissor and demand of payment wiII be deemed to 
be made within a reasonable time, so as to charge the indorser, 
unless made on or before the last of said sixty days. 

Instruments importing considemtion.-The words" value re
ceived" are only prima facie evidence of consideration. (c) 

Contracts under seal are valid without consideration. (d) 
The American courts have been disposed to treat the recital 

of the amount of consideration in a deed of conveyance, like the 
mention of the date of the deed, the quantity of land, and other 
recitals of quantity and value to which the attention of the par
ties is supposed to have been but slightly directed, and to which, 
therefore, the doctrine of estoppels does not apply. Hence, 
though the party is estopped from denying the conveyance, and 

(/I) R. S. 50. (b) lb. 121. (c) 14 Pick. 198. 5 lb. 391. 6 lb. 427,433. 
til) 8 Mass. Rep. 162,200. 2 lb. 159. 



MASSACHUSETTS. 65 

Ra tes of Dama ges on Protested Bills. 

·hat it was for a valuable consideration, yet the weight of Ameri
can authority is in favor of treating the recital as only prima 
facie evidence of the amount paid, in an action of covenant by 
the grantee, to recover back the consideration, or in an action of 
assumpsit by the grantor, to recover the price yet unpaid. (a) 

2. Rates of Damages on Pl'otested Bills. 

Bills payable without the United States.-'Vhen a bill drawn 
or indorsed in Massachusetts, and payable without the United 
States, except in Africa, beyond the Cape of Good Hope, and 
Asia, and the islands thereof, is duly protested, the party liable 
for the contents must, on due notice and demand, pay the same 
at the current rate of exchange at the time of the demand, and 
damages at the rate of five per cent. on said contents, with inter
est thereon, computed from the date of the protest, in full of all 
damages, charges, and expenses. (b) 

Bills payable beyond the Cape of Good Hope, q·c.-In the 
excepted cases above mentioned, the contents of the bill must, 
on due notice and demand, pay the same at its par value, \vith 
twenty per cent. thereon, in full of all damages, interest, and 
charg{'s. (c) 

Bills payable Ol/t of the state, but within the United States.
Damages on inland bills are as follows: on bills payable in :\faine, 
New Hampshire, Yermont. Rhode Island, Connecticut, and New
York, t\\'o per cent.; in :\few Jersey, Pennsylvania, Maryland, 
and Delaware. three per cent.; in Yirginia, the District of Colum
bia, Xnrth Carolina, South Carolina, and Georgia, four per cent. ; 
and within any other of the United States, or the territories 
thereof, five per cent. (d) 

Bills payable within this state.-The rate of damages on bills 
of exchange, and orders for the payment of money, drawn or 
indorsed in l\Iassachusetts, for any sum not less than one hun
dred dollars, payable in the state, at any place not less than 
seventy-five miles from the place where the same is drawn or 
indorsed, when such bills or orders are not duly accepted or paid, 

(0) Greenleaf on Evidence, vol. i. sec: 26. 17 Mass. Rep. 249. 20 Pick. Rep. 247. 
(6) R. S. 33. (c) lb. 33. Cd) lb. 239. 

5 
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are one per cent. in addition to the contents thereof, and interest 
on said contents. (a) 

3. Usury. 

The rate of interest.-The rate of in terest is six per cent. pel' 
annum. (b) 

Effect of usury on a contra ct.-No contract for the payment 
of money with interest at a greater rate than six per cent. is 
thereby rendered void; but whenever, in an action brought on 
such contract, it appears upon a special plea to that effect, that a 
greater rate of interest than the law allows, has been directly or 
indirectly reserved, taken, or received, the defendant recovers his 
full costs, and the plaintifl' forfeits threefold the whole interest 
reserved or taken, and has judgment only for the balance due 
after deducting said threefold amount. (c) 

Party paying usuriolls interest to recot'er back threefold the 
whole interest.-A party paying more than legal mterest may 
recover back threefold the whole interest paid, by an action of 
debt, or by a bill in chancery, provided such action or bill be pro
secuted within two years after said interest has been paid. 

Debtor and creditor may be witnesses in certain actions.
In the trial of any action where it appears by the pleadings that 
the fact of unlawful interest having been taken or reserved is put 
in issue, the debtor (the creditor being living) may become a wit
ness, and the creditor, if he offer his testimony, shall also be a 
witness. 

4. Frauds. 

Statute of frauds.-No action (d) may be brought in any of 
the following cases, unless the promise, contract, or agreement on 
which such action is brought, or some memorandum or note 
thereof, is in writing, signed by the party to be charged, or some 
person authorized by him: . 

1st. To charge an executor or allministrator on any special 
,promise to answer damages out of his own estate. 

(a) R. S. 33. (b) 12 Pick. R. 586. R. S. 35. 
(d) R. S. 472. 

(c) 7 Pick. R. 40. 



MASSACHUSETTS. 67 

Frauds. 

2d. To charge any person upon any special promise to answer 
for the debt, default, or misdoings of another. 

3d. To charge any person upon an agreement made in con
sideration of marriage. 

4th. Upon any contract for the sale of lands, tenements, or 
hereditaments, or of any interest in or concerning them. 

5th. Upon any agreement not to be performed within one 
year from the making thereof. 

The consideration of such promise, contract, or agreement 
need not be expressed in the writing, signed by the party to be 
charged therewith, but may be proved by any other legal evi
dence. 

No action shall be brought on any representation or assurance 
concerning the character, conduct, credit, ability, trade or deal
ings of any other person, unless such representation or assurance 
be made in writing, and signcd by the party to be charged there
by, or by some person authorized by him. 

No contract for the sale of goods for the price of fifty dollars 
or more shall be valid, unless the purchaser accept and receive 
part of the goods sold, or give something in earnest to bind the 
bargain or in part payment, or unless some note or memorandum 
in writing of the bargain be made and signed by the party to be 
charged thereby, or some person authorized by him. 

Provisions as to delivery of mortgaged property, 4'c,-Xo 
mortgage of personal property is valid against any other person 
than the parties thereto, unless possession of the mortgaged 
property be delivered to and retained by the mortgagee, or unless 
the mortgage be recorded by the clerk of the town where the 
mortgagor resides, and by the clerk of the town where he princi
pally transacts his business. But nothing herein contained will 
avoid or defeat any contract of bottomry or respondentia, or the 
transfer, assignment or hypothecation of any ship or goods, at sea 
or abroad, if the mortgagee shall take possession of such ship or 
goods as soon as may be after the arrival thereof within this 
sta:e. 

A mortgage of goods which the mortgagor does not own 
when the mortgage is made, though he afterwards acquires them, 
is void as against his attaching creditors. (a) 

(a) 10 Mel. Rep. 481. 
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Frauds in general.-An act done with intent to defraud is no 
ground for a civil action for fraud, unless some actual damage be 
occasioned to the plaintif[ (a) 

Oral representations made by the vendor previously to a 
written contract of sale, may be introduced to show fraud. (b) 

All the members of a firm are liable for the fraud of one of 
them, or of their agent, in the course of his employment, in the 
sale of partnership property. (c) 

Fraudulent conveyances.-A conveyance made to defraud 
creditors, though voidable by them, is valid against the grantor 
and his heirs. (d) 

A conveyance with intent to defraud creditors cannot be 
avoided by them, unless the grantee participated in such ftaudu
lent intent. (e) 

In order to impeach a conveyance as fraudulent against 
creditors, being without consideration, or on a secret trust, it is 
not necessary to show that the grantor was insolvent at the time 
of conveying, but only that he was deeply indebted. Cf) 

A. conwyance of land originally fraudulent as against credit
ors, is not thereby void, but only voidable, and may be purged of 
fraud if the fraudulent intent be abandoned, and the grant con
firmed for adequate consideration. (g) 

A fraudulent grantee cannot be held as trustee of the grantor 
after having paid bona fide debts of the grantor to the full amount 
of the property received. (It) 

Real estate purchased by a debtor, and held by the vendor or 
some other person for the purpose of defrauding creditors, may 
be attached and taken in execution as the property of the 
debtor. (i) 

A deed executed and registered without the knowledge of the 
grantee is valid if subsequently accepted by him. (k) 

An assignment of chattels in trust for the payment of debts, 
not signed by or assented to by any creditors, renders the assignee 
liable as trustee of the debtor. (l) 

(a) 2 Mass. R. HI. (6) 22 Pick. R. 546. (e) 1 Met. R. 560. 
(d) 4 Mass. R.354. 3 lb. 573,580. 20 Pick. R. 247. 
(e) 12 Mass. R. 456. 12 Pick. R. 89. 14 Mass. R. 245,250. 3 Met. R. 63. 
(f) 19 Pick. R. 231. (g) 3 Met. R. 332. (h) 12 Mass. R. 140. 
<i) R. S. 107. (k) 12 Mass. R. 456. (l) 9 Pick. R. 13. 
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Fraudulent .~ales of personal property.-A sale of goods pro
cured by fraud in the vendee is not void, but voidable by the 
vendor; and until it is so avoided, the vendee may give a perfect 
title to a bona fide purchaser, without notice of the fraud. (a) 

If on a sale the vendor makes untrue statements of matters 
of fact, as of his own knowledge, and the vendee is thereby 
deceived, he may avoid the sale, though the vendor did not know 
whether they were true or false. (b) 

Where the members of a corporation are personally liable for 
the debts, a transfer of shares to avoid the levy of an execution 
for such debts upon the person or individual property is fraudu
lent and void as against creditors. (c) 

The sale of goods without delivery of possession is invalid as 
against an attaching creditor of the vendor. (d) 

But after an actual sale and delivery of goods, possession by 
the vendor is not a conclusive badge of fraud so as to render the 
sale void as against creditors. (e) 

The continuance of a mortgagor in possession and use of the 
property after a mortgage becomes absolute, does not per se con
stitute fraud. (f) 

If any person summoned as a trustee have in his possession 
goods, effect~, or credits of the principal defendant, which he 
holds by a conveyance or title void as to the creditors of such 
defendant, he may be adjudged trustee on account of such good~, 
effects and credits, though the principal defendant could not have 
maintained an action therefor against him. (g) 

5. Pl'incipals, Factors, and Agents. 

Every factor or other agent intrusted with the possession of 
any merchandise for the purpose of sale, or any bill of lading 
consigning the same to such factor for that purpose, shall be 
deemed the true owner thereof, so as to give effect to any bona 
fide contracts made by such factor with any third person for the 

(a) 12 Pick. R. 307. (b) 18 Th. 95. (e) 17 :lIass. R. 330. 
(d) 17 Mass. R. 110. 7 Pick. R. 56. 11 Th. 352. 
(e) 15 Mass. R. 244. 2 Pick. R. 14 lb. 464, 497. (f) 19 Pick. R. 202. 
(g) R. S. 109,935. 4 :llass. R. 508. 12 lb. 140. 5 lb. 390. 
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sale of such merchandise in whole or in part. The consignee of 
merchandise shall have a lien thereon, to secure the payment of 
any money advanced, or securities given to the shipper on ac
count of such consignment, where such consignee has no notice 
at the time of making the advance by the bill of lading or other
wise, that the shipper is not the bona fide owner thereof, and 
where also at the time of the shipment, the merchandise was III 

the lawful possession of the shipper. (a) 

6. Limited Partnerships, and Liability of Corporate Institutions. 

Limited partnerships may be formed except for banking and 
insllrance.-Limited partnerships may be formed for the transac
tion of mercantile, mechanical, or manufacturing business, upon 
the conditions hereafter stated; but none of the provisions herein 
contained authorize such partnerships for the purpose of banking 
and insurance. (b) 

Liabilities of general and special partners.-Said partner
ship~ may consist of one (lr more persons, called general partners, 
tu be jointly and severally responsible like other general partners, 
and of one or more pcr~ons contributing a specific sum in cash 
as capital, to be called special partners, and not to be personally 
liable for debts of the partnership, except as hereinafter pro
vided. 

Ce1·tijicates to be made by partners, and to be acknowledged, 
recorded, and p,t/Ilislwl.-The per~(lIlS forming such partnerships 
must severally sign a certificate containing the name of the part
ner~hip. the nall1e~ and plac(>~ of residence of each of the general 
and special partners, specifying \\'ho are general :ll1d who are 
special partners, the amount of capital contributed by each spe
cial partner, the general nature of the business to be transacted, 
and the time when the partnership is to commence and terminate. 

The partnership will not be deemed to have been formed till 
such a certificate shall be acknowledged by all the partners be
fore a justice of the peace, and recorded in the registry of deeds 
of the county in \vhich the principal place of the business of the 
partnership is situated, in a book kept for the purpose, open to 

(a) Acts of 1845, 515. (b)R. S.34. 
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public inspection; and if the partnership shall have places of 
business in different counties, a copy of the certificate certified 
by the register of deeds in whose office it shall be recorded 
must be filed and recorded in like manner in the office of the 
register of deeds in every such county; and if any false state
ment is made in such certificate, all interested in the partnership 
will be liable as general partners. 

The partnership will be deemed general unless a copy of the 
certificate above-mentioned is published for six \veelis next 
after said registry, in a newspaper printed in the county \"here 
their principal place of business is situated, or if no paper is printed 
there, in a newspaper printed in Boston. 

Renewal of pal'tllc/'ships.-On every rene\val of a limited 
partnership, a certificate thereof must be made, acknowledged, 
recorded, and published, as in the original j;)rmation of such 
partnership; otherwise it will he deemed a general partnership. 

Partnership style; liability of special partners in case of 
deficit of assets.-The names of the general partners only are to 
be inserted in the firm, witllUut the addition of the wurd com
pany, or any other general term; and the business is to be trans
acted by the general partners only; and any special partner per
mitting his name tu be used in the firm, or personally making 
any cuntract respecting partnership concerns with any person 
except the general partners, "'iIl be deemed a general partner. 

While the partnership continues, nn portion of the capital 
stock is to be withdrawn, nor any division of interest or profits 
to be made. so as to reduce such capital stock below the sum 
stated in the certificates above mentioned; and if during the ex
istence. or at the termination uf the partnership. the assets of such 
partllership do not suffice to pay its debts. the special partners 
will sen'rally be held responsible for all sums received, withdrawn, 
or di"ided by thclIl, with interest thereon from the time when 
they were withdrawn. 

Assignlllellts-Il'hl'n valid.-In case of insolvency, no !2'eneral 
nssignment will be valid, unless it provide for a pro rata distribu
tion of the partnership property among all the creditors, except
ing CiailllS (If the United States government, arising from bonds 
for duties, which are to be paid or secured first. 
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Assent of creditors to assignment, when to be presumed.
The assent of creditors to such assignment will be presumed, 
unless they dissent, expressly or impliedly, within sixty days after 
notice thereof; and notice of such assignment must be given 
within fourteen days after it is made, in some newspaper printed 
in the county where the place of business of the party making it 
is situated, ur if there be no such newspaper, then in some news
paper printed in Boston. Partners doing business in Duke's 
county ur X antucket, must give such notice in some newspaper 
printed in Bu~ton, within sixty days after the date of the assign
ment, if there is no new:;l'aper printed in the counties, respectively, 
where their places of business are situated. 

Suits to be by and against geneml partners, except in certain 
cases.-~uits respecting the partnership business must be brought 
by and against the general partners only, except where special 
partners are to be deemed general partners, in which case all 
who are deemed general partners may join or be joined in the 
suit, and excepting also the case above mentioned, where special 
partners are held severally re:;ponsible on account of sums with
drawn from the common stock. 

Dissolution, how eJfected.-Xo dissolution of such partnership 
can take place, except by operation of law, before the time speci
fied in the certificate. unless notice thereof is recorded in each 
registry where the original certificate or certificate of renewal 
befure mentioned was recorded, and unless such notice is pub
lished six successive weeks in some newspaper printed in the 
county where the original certificates were pubiished, if there be 
any such \1(>\\'spaper otherwise in one printed in Boston. 

Liability of partners in cases not specially provided for.
In all cases not herein provided for, limited partners are subject 
to all the liabilities and entitled to all the rights of general 
partners. 

Equity jurisdiction of Supl'eme Judicial Court.-The Su
preme Judicial Court may hear and determine in equity all 
questions arising under these provisions. 

Corporations to continue three years after charter expires, to 
close their concerns.-Corporations whose charters expire by 
their own limitation, or are annulled in any way, continue bodies 
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corporate three years after such dissolution, for the purpose of 
prosecuting and defending suits, and closing their concerns. (a) 

When corporations expire, receivers to be appointed.-On the 
expiration or annulling of the charter of any corporation, the 
Supreme Court may, on petition of any creditor, stockholder, or 
member, appoint receivers to take possession of the property and 
settle the affairs of the corporation: their powers to continue so 
long as the court shall think necessary. And said court has 
equity jurisdiction of all questions arising in the proceeding of 
such receivers. 

Franchise may be attached and sold on execution: liability 
of the corporation in such case: right of redemption.-The fran
chise of any corporation authorized to receive toll, and all the 
rights and privileges thereof, are liable to attachment on mesne 
process, and may be sold on execution: the powers, duties, and 
liabilities of such corporation continuing the same after such sale 
as before. And such franchise may be redeemed by paying or 
tendering the purchaser the sum paid, \\"ith twelve per cent. 
interest thereon, without any allowance for the tull which he 
may have received. 

lVarrants of distress against corporations for damages.-A 
warrant of distress may issue against such corporation for dam
ages, duly assessed, with interest thereon and reasonable costs, 
for any injury to property by the doings of such corporation, 
provided said damages remain unpaid thirty days after such 
assessment. 

Remedy in equity against officers and members.-Money due 
from officers or members of a corporation for any debts thereof, 
or for any acts of the officers or members thereof, respecting the 
business thereof, may be recovered by a bill in equity to the 
Supreme Judicial Court. 

7. Insolvent Laws. 

Commissionel' in insolvency, and his courts.-There is one 
commissioner in insolvency in each county, holding courts at the 
shire town thereof on the first Tuesday of each month, and at 
such other times and places as he may appoint. (b) 

(a) R. S. 44. (h) Insolvent Lay ()f 1848, §§ 1 and 4. 
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Debtor's ]lftltlOn, and warrant thereon.-On the petition of 
any debtor owing not less than t\\'o hundred dollars, which he is 
unable to pay, to the commissioner for the county where he 
resides or has hi~ usual place of business, such commissioner will 
issue a warrant to a nwssenger (who must be a sheriff or deputy 
sheriff of said county) (a), ordering him to take possession of all 
the estate of said debtor, both real and personal, and keep the 
same till the appointment of an assignee or assignees. (b) 

Duties or IJIf'SSI'lIger: first meet i ng.-:::;aid messenger thereon 
takes posse~"ion of all of said estate, gi \,es public and personal no
tice of the illsuh'CllCY, and calls a meeting of creditors, to prove their 
debts and choose one or more assignees. In case no choice is made 
by creditors, the conllllis~ioller appoints. At this meeting the 
debtor must produce a full schedule of his creditors and assets. (c) 

Duties of tl/(, (lssi!.:-ncf'.-The assignee must accept in writing 
his appointment within four days after it is made (d); give bonds 
with sufficient sureties, if required by a majority of the creditors 
who haH' prow'd their chims. ur by the commissioner (e); call 
such meetin"" of creditors as he shall be ordered by the commis
sioner: collect all the debtor's ('st:lte by suit or otherwise: con
vert the same into money. of which. with his expenses and 
charges. he must keep 3n accurate account, to be produced at the 
third meetin'.'; of the creditors (f): and payout such dividends 
as may be ordered by the commissioner. The assignee may be 
remo\'e([ by the vote of a majority of creditors, and a new one 
appointed. He may also be removed by the commissioner when 
it shall appear, on the complaint of some person interested in the 
estate, that he has been guilty of some fraudulent act in reference 
to said estate. (g) And he may be committed to the common 
jail, if he disobey any lawful order of the commissioner. (h) 

(a) Laws of I,q II. c. 1 iH, § 10. 

(b) Laws of 1":1><, c, 163, § 1. Laws of 18·H, c. 124, § 1. 

(e) Laws of I~:l:'<, c. 163. §§2, 6. By the Laws of 1848, c. 304, §8, this schedule 
must be presented by the debtor to the messenger within three days after the date of 
the warrant, and the messenger must return the same at the first meeting. 

(d) Laws of 1,~:J8. c, 163, §2. 

(,) Law, of 1>'144, c. li8, § 11. Insolvent Law' of 1848, § 12. 
(f) Laws of 11":18, c. 163, §§ 11,12. 

(g) Laws ofI8.1~. c. 163, §11. Insolvent Law of 1848, §12. 
(h) Laws of 1838, c. 163, §23. 
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Second meeting.-The assignee will call a second meeting of 
creditors by order of the commissioner, within three months 
from the date of the warrant to the messenger, at which meeting 
debts may be proved, the debtor may amend his schedules, and 
must make and subscribe an oath, to be filed in the case, that said 
schedules are correct, that his property has been fully and fairly 
delivered up for the benefit of his creditors, and that if any thing 
thereafter comes into his hands which ought to go to said credit
ors, it shall be delivered to the assignee for thflt purpose. (a) 

Third and subsequent meetings.-The assignee will call a 
third meeting of creditors, by order of the commissioner, within 
six months after his appointment, at which meeting debts may be 
proved, the assignee will render a full account of all receipts and 
payments touching the estate of the debtor, and the commissioner 
will thereupon order a dividend of the estate, or of such part 
thereof as he shall think fit. Should any funds remain in the 
hands of the assignee, a second dividend will be made within 
eighteen months after his appointment, which will be final, unless 
some suit is pending, or some part of the estate oUL.;tanding. 
Debts proved after any dividend will not be permitted to disturb 
it. And if after the payment of all the deht~ pro\'ed against the 
estate, any surplus remains, it will be paid to the debtor. (0) 

Pril'ill'ged debts.-Debts due to the United :--;tates and the 
commonwealth: debts due to operatives in the service of the 
insolvent, for labor performed \yithin sixty-five days before the 
insolvency, to an amount not exceeding twenty-fi\'e dollars; and 
costs incurred as provided in the following section, are preferred 
debts. (c) 

Effect of the assignment on attachments.-The assignment 
dissolves all attachments of property belonging to the insolvent, 
made after the Insolvent Laws went into operation and before 
the time of the first publication of issuing the warrant, on mesne 
process issuing from any court of this state (d), even though judg
ment is recovered before the assignment takes effect, if the exe
cution is not levied till after the first publication of notice (e) ; 

(a) Laws of 1838, c. 163,97. (b) lb. c. 163, §§ 12,13. 
(el Lnwsof11':J8,c. 1r.:J,§l2. Ib.c.163,~24. "LawAofI8.ll,c.124,§6. 
(d) Laws of 1838, c. 163,95. 21 Pick. R. 169. (el 7 Met. R. 318. 
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but not if the levy is commenced before the first Dublication. (a) 
And whenever such attachment is dissolved by proceedings under 
this act, the legal costs in the suit are a privileged debt, provided 
the debt on which the suit is founded is proved. (b) 

Proof of debts, what debts may be proved, when they may be 
pI'o,wl, ~ath b~fore proving debts.-All debts due and payable from 
the debtor at the time of the first publication of the notice of issu 
ing the warrant, may be proved and allowed against the estate at 
any regular meeting of the creditors; and all debts then absolutely 
due, though not payable till afterwards, may be proved as if paya
ble presently, with a discount of interest, where no interest is pay
able by the contract till the time when the debt would become 
payable: and all moneys due from the debtor on any bottomry or 
respondentia bond, or on any policy of insurance, may be proved, 
in case the contingency or loss happen before making the first divi
dend, as if it had happened before the said first publication: and in 
case the debtor shall be liable for any debt in consequence of having 
made or indorsed any bill of exchange or promissory note before 
the said first publication, or in consequence of the payment by a 
party to any bill or note of the \"hole or any part thereof, or of 
a payment by any surety of the debtor in any contract, although 
such payments be made after the said first publication, provided 
they be made before the making of the first dividend, such debt 
may be proved as if it had been due and payable by the said 
debtor before said first publication: and all demands against the 
debtor on account of goods or chattels wrongfully obtained, taken, 
or withheld by him, may be proved to the amount of the worth 
of the property thus taken: and no other debt than those above 
mentioned may be proved. (c) 

In cases of mutual credit or debt between the insolvent and 
any other person, the balance only of account will be allowed or 
paid on either side. 

A creditor holding property of the debtor by mortgage, pledge, 
or lien, to secure the payment of a debt, must sell such property 
under the order of the c( mmissionel', apply the proceeds to the 
payment of his debt, and come in as a creditor for the balance, 
or give up to the assignee the property so held as security, and 

(a) 9 Met. R. 23. (b) hws of 1841, c. 124, § 6. (c) Laws of 1838, c. 163,93. 
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come in as a creditor for his whole debt, or not prove any part 
of said debt. 

No debt can be proved against an insolvent estate, unless the 
creditor make oath in substance as follows :-" I, , do 
swear that , of , by (or against) whom proceedings 
in insolvency have been instituted, at and before the date of such 
proceedings, was, and still is, justly and truly indebted to me in 
the sum of , for which sum, or any part thereof, I have not, 
nor has any other person to my use, to my knowledge or belief, 
received any security or satisfaction whatever, beyond what has 
been disposed of agreeably to law. And I do further swear that 
the said claim was not procured by me for the purpose of influ
encing the proceedings in this case." Said oath may be adminis
tered by any justice of the peace, where the creditor resides more 
than five miles from the place of meeting of the creditors. 

Examination of debtor, and of any person suspected of con. 
cealing, o/c., debtors' effects.-The debtor must, at any time be
fore the granting of his certificate of discharge, on due notice, 
attend and submit to an examination on oath, before the cummis
sioner and the assignees, on all matters relating to his estate and 
the due settlement thereof according to law; said examination to 
be in writing, when so required by the commissioner, and to be 
signed by the debtor and filed with the other proceedings. (a) 

The commissioner before whom any matter is pending in in. 
solvency, may, on complaint, under oath, of any person interesied 
in the estate, cite before him any person suspected of having 
fraudulently received, concealed, embezzled, or conveyed away 
any of the estate of the insolvent, to be examined on oath, and if 
the person so cited refuse to appear and answer all lawfully pro
pounded interrogatories, he may be committed to the common 
jail until he submit to the order of the commissioner. (b) 

Causes of proceeding against an insolvent on petition of cre
ditors.-If any person arrested on mesne process in any ci~il ac
tion for one hundred dollars or upward, founded on a demand in 
its nature provable against the estate of an insolvent debtor, do 
not give bail thereon on or before the return day of such process: 
or if any person be actually imprisoned more than thirty days on 

(a) Laws of 1838, c. 163, 96. (6) Laws of 1846, c. 168, 91. 
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mesne process or execution, in any civil action founded on such 
contract, for one hundred dollars or upwards: or if any person 
whose goods or estate are attached on mesne process in any civil 
action founded on such contract, for one hundred dollars or up
wards, do not within fourteen days from the return day of the 
writ, if the term of the court to which the process is returnable 
shall so long continue, or on or before the last day of said term, 
if said court shall sooner rise, dissolve the attachment, any creditor 
having a demand against such person to the amount of one hun
dred dollars (although the debt may not have become payable), in 
its nature provable against his estate, may within ninety days, and 
not after, petition the commissic .ner for the county where the 
debtor resides, that a warrant may issue against the estate of said 
debtor, and the usual proceedings in insolvency be had. And if 
the facts ~et f"rth in such petition appear tv be true, the commis
sioner will issue a warrant, and the usual proceedings in insol
vency will be had, as if vn a vuluntary petition of said debtor. (a) 
And if any person remove himself, or his property, or any part 
thereof, from the commonwealth, with intent to defraud his cre
ditors, or conceal himself to avoid arrest, or his property or any 
part thereof to prevent its being attached or taken on any legal 
process, or procure himself or his property to be arrested, attached, 
or taken on any legal process, or make any fraudulent convey
ance or transfer of his property, or any part thereof, then any of 
his creditors whose claims provable against his estate amount to 
one hundred dollars, may apply by petition, stating the facts and 
the nature of said claim or claims, verified by oath, to the com
missioner of the county where the debtor resides or last resided. 
praying that his estate may be seized and distributed according to 
law; and after due notice to the debtor, and a hearing of the peti
tioners and debtor, or his default to appear, if the facts stated in 
said petition appear to be true, the master will issue his warrant 
to take possession of the estate of said debtor, and the usual pro
ceedings in insolvency will be had. (b) 

Insolvency of Copartners.-A warrant may be issued against 
partners on their petition, or that of one of them, or on the petition 

(a) Laws of 1838, c. 163, 919. Laws of 1844. c. li8. § 12. 
(6) Laws of 1844, c. 178,99. 
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of a creditor, in the manner herein provided for. On such warrant 
the joint stock and property of the company and the separate es
tate of each of the partners will be taken, excepting the parts ex
empted from attachment, and the joint and separate creditors may 
prove their respective debts. The assignees will be chosen by the 
company creditors, and they will keep separate accounts of the 
joint property of the company and the separate estate of each mem
ber, and after deducting from the whole amount received by the 
assignees all their expenses and disbursements, the net proceeds of 
the joint stock will go to pay the company creditors, and the net 
proceeds of the separate estate of each partner will be appropri
ated to pay his separate creditors. If any balance remain from the 
separate estate of any partner, after paying his separate debts, it 
will be added to the joint stock; and any balance of the joint stock, 
after payment of the joint debts, will be appropriated among the 
several estates of the separate partners. \\'hen the general part
ners in any limited partnership formed according to the thirty
fourth chapter of the Revised Statutes, become insuh·ent, the same 
proceedings may be had, except that the separate estates and sep
arate debts of the special partner in such limited partnerships will 
not be subject to any of the proceedings against such partner
ships. (a) 

Discharge, when granted-what prcl'cllts it from being grant
ed, or makes it void after it is granted, q·c.-;Xo insoh-ent whose 
assets do not pay fifty per cent. of the claims proved against his 
estate can receive a discharge under this act (act went into effect 
June 9th, 1848), or the acts to which it is in addition, unless a 
majority in number and value of his creditors who have proved 
their claims assent thereto, in writing, within six months after the 
date of the assignment; and in no case will a certificate of dis
charge be granted till the third meeting of creditors; and such 
discharge will be null and void, if the debtor, or any person in his 
behalf shall have procured the assent of any creditor thereto by 
any pecuniary consideration. (b) 

No claim for necessaries furnished the debtor or his family will 
be barred by the ~ischarge, unless such claim be proved against 
the estate. 

(a) Laws of 1838, c. 163, ~ 21. (6) Laws of 1848, c. 304, ~ 10. 
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No discharge of a debtor will be granted or valid, if said debt
or be a second time insolvent under these acts, and the assets of 
his estate fail to pay fifty per cent. of the claims proved against 
him, unless three-fourths in value of the creditors whose claims 
are proved shall assent thereto in writing. 

1'\0 discharge will be granted or valid if said debtor shall be a 
third time insolvent under these acts. (a) 

A certificate of discharge granted to a debtor will be void if 
he have willfully sworn falsely as to any material fact in the course 
of the proceedings, or have fraudulently concealed any of his estate 
or effects, or books or writings relating thereto, or if in contempla
tion of becoming insolvent, or obtaining a discharge under this act, 
he make any payment, assignment, sale, or transfer, either absolute 
or conditional, of any part of his estate, with a view to give a pre
ference to any creditor or any person who is or may be liable as 
an indorser or surety for such debtor, or to any other person who 
may have claim or demand against him: provided that this clause 
shall not apply to security given for the performance of any con
tract, when the agreement fur such ;-;ecurity is part of the original 
contract, and the security is given at the time of making the con
tract. (b) 

No discharge will be granted or valid, if a debtor within SIX 

months before the filing the petition by or against him, procure his 
estate, real or personal, to be attached, sequestered, or seized on 
execution, or being insolvent or in contemplation of insolvency, 
directly or indirectly make any assignment, sale, transfer, or con
veyance, absolute or conditional, of any part of his estate, real or 
personal, intending to give a preference to a pre-existing creditor, 
or any person who is or may be liable as indorser or surety for 
such debtor, unless such debtor make it appear that, at the time of 
making such preference, he had reasonable cause to believe him
self solvent. (c) 

No discharge will be granted or valid if the debtor, when in
solvent, within one year next before the filing of the petition by or 
against him, payor secure, in whole or in part, any borrowed 
money or pre-existing debt, or any liability of hi: or for him, if the 

(a) Laws of 1844, c. 178, 995, 6. (b) Laws of 1838, c. 163, § 10. 
(e) Laws of 1841, c. 124, §3. 
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creditor proves that, at the time of making said payment or giv
ing said security, the debtor had reasonable and sufficient cause to 
believe himself insolvent. (a) 

8. Effect of llIarriage upon tlte title to tlte Wife's Property. 

Contract before marriage tltat the wife may hold Iter pro
perty independent of Iter Itusband.-The parties to an intended 
marriage may previously enter into a contract that the wife shall 
hold the whole or any part of her estate independently of her 
husband: such contract to contain a clear schedule of said es
tate, and to be recorded, before the marriage, or within ninety 
days thereafter, in the registry of deeds for the county where the 
husband resides at the time of the record, or if he be not a resi
dent of Massachusetts, in the registry of deeds of the county 
where the wife resides at the time of such record, if made before 
the marriage, or where she last resided, if made after the mar
riage: said contract to be void, if not so recorded. 

COn/'cyance, del'isp, or bequest of property to a married wo
man, for her sole use, without a trustee: effect of not recording 
the same, cS·c.-A married "'oman may receive a conveyance, de
vise, or bequest of any estate, to be held independently of her 
husband, without the intervention of a trustee; such estate to be 
liable to attachment by a creditor of the husband, unless such 
grant or conveyance be recorded within ninety days from its de
livery in the registry of deeds for the county where the grantor 
then resides, or if he do not reside in Massachusetts, in the coun
ty where the grantee resides. 

Rights and remedies of and against a married woman, as to 
her separate estate.-Any r;narried woman owning estate secured, 
conveyed, devised, or bequeathed to her under this act, has the 

I 

same rights and powers, is entitled to the same remedies, in her 
own name, and is under the same liabilities in respect to such 
property, as if she were unmarried; and such property may be 
attached and taken on execution, as if she held the same, being 
.. mmarried. 

In whom and how separate estate, held under this act, vests, 

(a) Laws ofl844, c. 178, § 8, 

6 
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the owner dying intestate.-If a married woman, holding proper
ty under this act, die intestate, her right and interest in the per
sonal property vests in her husband, unless otherwise provided in 
the contracts and conveyances before mentioned, and he has his 
courtesy in her lands and tenements: provided, however, that he 
take administration on the estate of the deceased, and hold such 
personal property, and all the wife's interest in real estate, saving 
his estate by the courtesy, subject to the payment of all her 
debts, incurred before or after marriage. 

Separate estate of a ma1"Tied woman, how to be used and in
vested.-None of the separate estate held under this act is to be 
employed in trade or commerce; but must be invested in real 
estate, stocks of the U ni ted States, state stocks, corporation 
stocks, personal securities, or furniture in the actual possession 
of the woman. (a) 

9. Limitation of Personal Actwns and Savzng Clauses. 

Certain actions to be brought within six years.-(b) Actions 
of debt founded on any contract not under seal, except such as 
are brought on the judgment or decree of some court of record 
·of the United States, or of some one of the states; (c) actions 
on judgments rendered in any court not of record; actions for 
arrears of rent; actions of assumpsit or case founded on any 
contract or liability; (d) actions for waste and trespass upon 
land; (e) actions of replevin and all other actions for taking, de
taining, or injuring goods and chattels, and all other actions on 
the case, except for slander and libel, must be commenced within 
six years after the cause of action accrues. 

Others to be brought within two years.-Actions for assault 
and battery, false imprisonment, slander, and libel must be com
menced within two years after tne cause of action accrues. 

Certain actions against sheriffs, within four years.-Actions 
against sheriffs for the misconduct or negl~ct of deputies must 

(a) R. S. 208. (b) lb. 120. 
(c) 2 Mason's R. 3lI. 1 lb. 243. 22 Pickering's R. 430. 
(d) 2 Galliston's R. 477. (e) 7 Pickering's R. 153. 



MASSACHUSETTS. 83 

Limitation of Personal Actions and Saving Clauses. 

be commenced within four years after the cause of action 
accrues. (a) 

Exceptions as to certain notes.-Xone of the above provisions 
apply to any action on a promissory note signed in the presence 
of an attesting witnes~, provided the action be brought by the 
original payee or his executor or administrator, nor to any action 
brought on bills, notes, or other evidences of debt issued by any 
bank. (b) 

And as to suits on accounts current.-In actions of debt and 
assumpsit for the balance on an open or mutual account current, 
the cause of action is deemed to have accrued at the time of the 
last item proved. (c) 

Exceptions for certain disabilities.-In the case of a person 
under twenty-one years of age, or a married woman, insane, im
prisoned, or absent from the United States at the time when the 
cause of action accrues, the statute of limitations begins to run 
immediately on t~e removal of such disability. (d) 

General limitation of twenty yeol's.-Personal actions on any 
contract not limited by any other law of the commonwealth, 
must be brought within twenty years after the cause of action 
accrues. 

)ase of defendants out of the state.-In the case of a person 
absent from the state when the cause of action accrues, the 
statute of limitation begins to run on his return to the state; and 
in case of residence out of the state after the cause of action 
accrues, the time of such absence is not reckoned as part of the 
time limited for the commencement of the action. (e) 

Case of the death of either party.-In case of the death of 
either party within the time herein limited for the commencement 
of actions, or within thirty days thereafter, if the cause of action 
sun'ives, the action must be commenced by or against the execu
tor or administrator of the deceased within two years after the 
grant of letters testamentary or of administration. 

Suits by aliens.-In case of suits by aliens, the time of the 

(a) 9 Greenleaf's R. 74. 
(b) 16 Mass. R. 290, 314. 4 Pick. R. 382. 8 lb. 246. 19 lb. 43. 23 lb. 282. 
(e) 2 Moas. R. 217. 3 Pick. R. 96. 8 lb. 187. 6 lb. 362. 4 Greenleaf's R. 337. 

6 lb. 308. 3 Metcolf's R. 216. (d) 14 Ma8B. R. 203. 17 lb. 180. 10 lb. 29. 
(e) 3 Mass. R. 271. 7 lb. 515. 1 Pick. R. 263. 17 Ma98. R. 55. 
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continuance of a war between the United States and the country 
of which such aliens are subjects or citizens, is not deemed a part 
of the periods herein limited for the commencement of actions. 

Remedy in case of reversal, arrest of judgment, c}c.-If in 
any action duly commenced \vithin the time herein limited, the 
writ fails of sufficient service or return, by unavoidable accident, 
or by any default or neglect of the officer, or if the writ is abated, 
or the action otherwise avoided or defeated by the death of one 
of the parties, or for any matter of form, or if, after verdict for 
the plaintiff, the judgment is arrested, or if a judgment for the 
plaintiff is reversed on writ of error, the plaintiff may commence 
a new action for the same cause within one year after the abate
ment or other determination of the original suit, or after reversal 
of the judgment, and if the cause of action survives, his executor 
or administrator may, in case of his death, commence such new 
action within the said one year. (a) 

Case of fraudulent concealment by defendant.-In case of 
fraudulent concealment by a defendant of the cause of any action 
herein mentioned from the person entitled thereto, the statute of 
limitations begins to run from the time when the person so enti
tled discovers that he has such cause of action. (b) 

Acknowledgment 01' new promise.-In actions of debt or upon 
the case founded on any contract, any acknowledgment or 
promise intended to take the case out of the statute of limitations 
must be made in writing, signed by the party chargeable thereby. 

An acknowledgment within six years by the executor or ad
ministrator of the debtor, that the debt is undischarged, will take 
it out of the statute of limitations. (c) 

An acknowledgment that a note is due, or a promise to pay it, 
made within six years by the principal, takes it out of the statute 
of limitations as respects the surety. (d) . 

So an acknowledgment by one of several joint debtors takes 
the case out of the statute as against all. (e) 

An acknowledgment made to a strancrer in the absence of the 
plaintiff will take a demand out of the st:tute. (f) 

(a) 2 Pick. R. 605. (b) 3 Mass. R. 201. 1 Pick. R. 435. 3 lb. 74. 9 lb. 212. 
(e) 8 Mass. R. 133. 16 lb. 428. (d) 4 Pick. R. 382. (e) 3 lb. 291. 
If) 4 lb. 110. 
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Promise by one of several debtors.-In the case of joint con
t;actors, or joint executors or administrators of any contractor, 
no one of them will lose the benefit of the provisions herein 
contained, so as to be chargeable on any acknowledgment or 
promise made or signed by any other or others of them, nor by 
reason only of any payment made by any other or others of 
them. (a) 

Effect of part payment.-No memorandum of any payment 
of principal or interest made on any promissory note or other wri
ting by or on behalf of the party to whom such payment purports 
to be made is deemed sufficient proof of payment to take the case 
out of the statute of limitations. 

Limitation of demands filed in set off-All the provisions 
herein mentioned apply to debts on contract, alleged by way of 
set off; and the time of limitation of such debt is to be computed 
as if an action had been commenced therefor when the plaintiff's 
action was commenced. 

Limitation of actions on penal statutes.-Suits for penalties, 
on penal statutes, brought by private persons, must be commenced 
within one year after the offence is committed; such suits brought 
by or in behalf of the commonwealth must be brought within 
two years. 

Presumption of payment of a judgment.-Every judgment 
and decree in any court of record of the United States, or of this 
or any other state, is presumed to be paid and satisfied at the 
expiration of twenty years after the rendition of the judgment 
or decree. 

Provisions as to written promise, etc., when to take effect.
The provisions herein contained respecting the acknowledgment 
of a debt or a new promise to pay it, apply only to such 
acknowledgment or promise made before the first day of October, 
one thousand eight hundred and thirty-four. 

Limitation of actions against executors and administrators. 
-Actions by creditors of a deceased person against the executor 
or administrator must be commenced within four years of the 
time when his bond is given, except when assets are received after 

(a) 2 Pick. R. 581. 4 lb. 382. 3 lb. 291. 7 Greenl. R. 26. 
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the expiration of the four years, or the right of action accrues 
after that time. (a) 

Computation of periods mentioned in statute of limitations.
In the computation of the periods mentioned in the statute of 
limitations, the day on which the cause of action accrued is to be 
included. (b) 

Statute of limitations, not affecting trusts.-The general 
statute of lin;itations of six years does not affect trusts. (c) 

10. Effect of Death on the Rights of Creditors. 

Appoinlment and remot'al of executors and administrators, 
with the will annexed, and bond to be given by them.-Every ex
ecutor and administrator with the \yill annexed, before entering 
on his duties, must give bond to the judge of probate, with suffi. 
cient sureties, in such sum as such judge directs, to return to the 
probate court within three months a true inventory of all the real 
and personal estate to be administered; to duly administer all 
such estate as may at any time come to the possession of such 
executor or administrator; and to render on oath a true account 
of his administration within one year, and at other times whe 1. 

required by said judge. 

If any person appointed an executor refuse the trust, or do 
not give bonds, as above provided, within twenty days after pro. 
bate of the will. the judge of probate will commit administration 
to such person as would have been entitled thereto, had the de. 
ceased died intestate. 

The judge of probate may remove an executor or adminis 
trator who neglects to settle the ('~tate according to law, or 
becomes insane, or otherwise incapable of discharging the trust, 
or unsuitable for it. (d) 

Distribution of personal estate of intestates.-The personal 
estate of intestates is to be distributed as follows: 

l. The widow, if any, is allowed her articles of apparel and 
ornaments, and such necessaries for the use of herself and family 
as the judge shall order. 

(a) R. S. 66. 11 Pick. R. 1 i3. 20 lb. 321. (b) 15 Mass. R. 193. 
(c) 5 Pick. R. 321. (d) R. S. 63. 
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2. The personal estate remaining after such allowance, is to 
be applied to the payment of the debts of the deceased, the 
charges of his funeral, and of settling his estate. 

3. The residue of personal estate, if any, is to be distributed 
among the heirs, as real estate would be, excepting that alienage 
will be no impediment to receiving a share; that, if the intestate 
were a married woman, her husband will receive all the residue 
of the personal estate; that, if the intestate leave a widow and 
issue, the widow will receive one-third of said residue; that, if 
there be no issue, the widow will receive one-half thereof; that, 
if the intestate leave no kindred, the widow will receive the 
whole of said residue; and that, if there be no wido\\", the whole 
will escheat to the commonwealth. (a) 

lYhat court will grant adrninistration.-The judge of probate 
of any county wherein deceased was an inhabitant or resident, 
will grant administration on his estate; and if deceased \"ere 
resident in any other state or country, leaving estate to be ad
ministered in this state, administration will be granted by the 
judge of probate of any county where the property is situated. 

To whom administration will be granted.-The order of per
sons entitled to administration on the estate of an intestate are, 

1. The widow, or next of kin, or both. 
2. One or more of the principal creditors, if there be any 

competent and willing to undertake the trust, and if there be 
none such, the judge will appoint whom he thinks fit, provided, 

3. That if the deceased were a married woman, administra
tion will be granted to her husband, unless she has made some 
testamentary disposition of her separate estate which makes it 
proper to appoint some other person. 

4. That if deceased were an alien and left no widow or next 
of kin in this state, administration will be granted to the consul 
or vice-consul of the nation to which he belonged. 

Examination of persons S1lspected of concealing effects of 
the decl'l7srr!.-Upon complaint to the judge of probate, any per
son suspected of concealing, embezzling, or conveying away effects 
of the deceased, may be examined on oath; and if he refuse to ap
pear and answer all lawful interrogatories, he may be committed 
to the common jail. 

(a) R. S. 64. 
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Proceedings lchen personal estate is insufficient to pay debts.
When the personal estate of the deceased is insufficient to pay 
the debts and charges of administration, real estate may be sold 
for this purpose, upon due license from the judge. 

Proceedings when the estate is insolvent.-An insolvent 
e3tate, after discharging E;xpenses of the last sickness, funeral, and 
administration, will be applied to the payment of debts in the 
following order: 

1. Debts entitled to a preference under the laws of the United 
States. 

2. Public rates and taxes, and sums due the commonwealth 
for duties on auction sales, and other excise duties. 

3. Debts due all other persons. (a) 
'Vhen it shall appear to the judge that the estate is probably 

insolvent, he \vill appuint commi,;siuners to examine all claims, and 
return to the probate court a list thereof with the sum they have 
allowerl on each claim, within six months (or eighteen months, if 
so much is required) from the date of the commission. Appeals 
may be made from the decision of the commissioners to the 
courts of common law. 

After thirty days from the return of the commissioners, the 
judge will order a distribution of the effects among the creditors, 
and if the \vhole assets are not then distributed, further distribu
tion will be made as the judge shall order. 

Time within which original administration will be granted.
No original administration will be granted after the expiration of 
twenty years from the death of the testator or intestate. (b) 

Remedies for enforcing (l settlement.-The administration 
bond may be put in suit by any creditor, for his own benefit, 
whenewr he has recovered judgment against the executors or 
administrators, and they have neglected to pay his debt on de 
mand, or show property to be taken in execution for that purpos 
or when the amount due him has been ascertained by the dec] 
of distribution, and the executors or administrators neglect to 1 
on demand. (c) 

Such suit may be brought by the next of kin to recover 
share of the personal estate, after a decree of the court ascer!; 

(a) R. S. 68. (b) lb. 64. (c) lb. 70. 
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ing the amount due him, if the administrator or executor neglect 
to pay on demand; and generally it may be brought by any 
person interested in the estate who may be authorized by the 
judge. 

Suits on administration bonds must be brought in the Supreme 
Judicial Court for the county in which the administration bond is 
taken. -(a) 

If the effects of the deceased are sold or embezzled by any 
person who has not taken out letters testamentary or of adminis
tration thereon, and given bond as executor or administrator, he 
will be liable to the actions of all persons aggrieved, as an execu
tor in his own wrong. 

No executor or administrator, after due notice of his appoint
ment, will be held to answer to the suit of a creditor of the 
deceased, unless commenced within four years from the time of 
giving the administration bond, except when assets are received 
after the expiration of said four years. (b) 

No executor or administrator will be held to answer to the 
suit of any creditor of the deceased, within one year after the 
giving of the administration bond, except for the recovery of a 
demand that would not be affected by the insolvency of the 
estate, or unless such suit be brought after the estate has been 
represented insolvent for the purpose of ascertaining a contested 
claim. 

If, in consequence of unreasonable delay on the part of any 
executor or administrator to convert the estate of the deceased 
into money, said estate shall be taken in execution by any 
creditor of the deceased, such executor or administrator will be 
liable in an action on his bond for all damages occasioned 
thereby. 

The bond of any executor or admini~trator neglecting to ren
der an account when duly cited by the judge, may be put in suit, 
and if he persist in such neglect, judgment will be rendered 
against him, and he will be held liable as if he had been an ex
ecutor in his own wrong. (c) 

(a) R. S. 64. (b) lb. 66. (c) lb. 68. 
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11. Mode of Collecting Debts. 

I. BY FOREIGN ATTACHMENT. 

In what actions this process lies.-All personal actions may 
be commenced by trustee process, except actions of reple~in, ac
tions on the case fi)!" malicious prosecution, or for slailder, either 
by \\Titing or speaking, and actions of trespass for assault and 
battery. (a) 

Attachment of 1I"hat-autlLOri::.erl by the writ.-The writ au
thorizes an atta·chment of the goods and estate of the principal 
defendant in his O\\"n hands, and also of any gouds, effects, or 
credits of said defendant in the hands of any person or corpora· 
tion sumlll"ned as a trw;tee, which goods, &c., will be held to 
respond t" the final judgment. as in the ordinary process. (b) 

Paymf'nts 1/Iarl!' alld liaDilities incurred after service of the 
writ, but before slIch sen' ice is kJloll.'7l to the trustee.-If after the 
sen'ice on the trustee, but before he has knowledge thereof, he 
in good faith make~ any payment, or becomes in any way liable 
to allY third person for or on account ,,1' the goods, effects, or 
credits in his hands, or has delivered the same to the original de· 
fendant, or to any other pCl"son entitled thereto, he will be allowed 
therefor :IS if such payment or delivery had been made, or liabili
ty incurred. bej,)re the ~en'ice of the writ on him. (c) 

Trustee II'hl'n and how discharged.-If the supposed trustee 
appear in person or by attorney, and declare in writing, that he 
had not, \\'hen the writ \\'as SPITed on him, any goods, effects, or 
credits of the principal, and submit himself thereupon to exami
nation on oath, and if the plaintiff decline to examine him, or on 
examination his declaration appear to the court true, he will be 
discharged. 

E.l'fIlllilllltion of trustee.-If the plaintiff proceed to examine 
the supposed trustee on his declaration, he must propose interro
gatories in writin£l:, to be answered in \Yritina sianed and sworn 

'-- ;:,' b ' 

to; and if the person so summoned admit that he has goods, ef-

(a) R. S. 109. 

W 3 Pick. R. 302. 7 :\Iass. R. 259. 6 Pick. R. 120. 2 Mass. R. 37. 
(e) 3 Pick. R. 65. 
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fects, or credits of the principal, or wish to refer that question to 
the court upon the facts, he may make a declaration, setting forth 
such facts as he may deem material, and submit himself thereupon 
to a further examination on oath. 

Trustee not appearing, to be d~f(lulted.-Any person duly 
summoned as a trustee, neglecting to answer, will be defaulted 
and adjudged a trustee. 

}II/ode of trial when trustee appears.-The answers and state
ments sworn to by any person summoned as a trustee, will be 
considered as true in deciding how far he is chargeable, but either 
party may allege and prove any other facts not stated or denied 
by the supposed trustee, that may be material in deciding that 
question. 

Adverse claimant ma!) become a part!), lchen.-An adverse 
claimant of the property in the hands of the supposed trustee 
may be admitted as a party to the suit, so far as it respects his 
title to said property. 

Pl·incipal defendant may be a witness.-Upon any trial be
tween the attaching creditor and any other person claiming the 
same effects, the principal defendant may be examined as a wit
ness for either party, if there be no other objection to his com
petency except his being a party to the original suit. 

Trustee having specific goods.-Any person chargeable as a 
trustee by reason of goods or chattels other than money, which 
he holds or is bound to delin'r to the principal defendant, must 
deliver the same, or so much thereof as may be necessary, to the 
officer holding the execution, and he ,,·ill sell the same, and apply 
and account for the proceeds as in the case of a common exe
cution. 

Lialiilit!) of trustee for non-delivery of such goods.-If any 
trustee refuse or neglect to deliver any goods in his hands, when 
lawfully required by the officer serving the execution, he will be 
liable to the plaintiff in the action for the value thereof, after de
ducting the amount of his lien thereon, if there be any, to be 
recovered as money is recovered when not paid on the first exe
cution, pursuant to the judgment against a trustee. 
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What demands not attachable by tltis process.-No person 
will be adjudged a trustee,-

1. By reason of having drawn, accepted, made, or indorsed 
any negotiable bill, draft, note, or other security: 

2. By reason of money or any other thing received or collect
ed by him as a sheriff or other officer by force of an execution or 
other legal process in favor of the principal defendant in the for
eign attachment, although the same have been previously demand
ed of him by the principal defendant: (a) 

3. By reason of any money in his hands as a public officer, 
and for which he is accountable, merely as such officer, to the 
principal defendant: (b) 

4. By reason of money or other thing due from him to the 
principal defendant, unless it be, at the time of the service of the 
writ on him, due absolutely and without depending on any con
tingency: (c) 

5. By reason of any debt due from him on a judgment, so 
long as he is liable to an execution on the judgment. (d) 

Debt may be ati(lched before it is payable.-Any money or 
other thing due to the principal defendant, may be attached be
fore it has become payable, provided it be due absolutely and 
without contingency; but the trustee will not be bound to payor 
deliver it before the time appointed by the contract. 

Fraudulent conveyance to the trustee.-Any person, summoned 
as a trustee, having in his possession goods, effects, or credits of 
the principal defendant, held by a conveyance or title that is void 
as to creditors of the defendant, may be adjudged a trustee, on 
account of such goods, &c., though the principal defendant could 
not have maintained an action therefor against him. (e) 

Proceedings on scire facias.-Any person adjudged a trustee 
who does not satisfy the execution in the original suit (if it be 
not otherwise satisfied), will be liable to a writ of scire facias, 
and if, after due notice, he neglect to appear and answer thereto, 
he will be defaulted; and if he was not examined in the original 

(a) 3 Mass. R. 289. 5 lb. 319. (b) 7 lb. 259. 
(e) 3 Mass. R. 33, 68. 6 Pick. R. 120. 3 lb. 1, 65. 
(d) 2 Mass. R. 94. 3 lb. 121. 
(e) 4 Mass. R. 508. 12 lb. 140. 5 lb. 390. 
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suit, judgment will be rendered and execution will issue against 
him, his own goods and estate, for the sum remaining unsatisfied 
on the judgment against the original defendant. If the trustee 
have been examined in the original suit, judgment on the scire 
facias will be rendered on the facts stated on that examination, 
for the amount with which the trustee was originally chargeable. 
or so much thereof as will satisfy the judgment against the prin
cipal defendant. If the trustee appear and answer to the scire 
facias, not having been before examined, the whole matter will 
be open for examination, as in the original suit. 

Costs of trustee.-Any person summoned as a trustee, ap
pearing at the first term, and submitting himself to examination 
as before provided, will be allowed to retain his costs for travel 
and attendance, and such sum as the court may allow for neces
sary expenses, out of the effects in his hands. If any person who 
is summoned as a trustee and dwells in the county where the 
writ is returnable, is defaulted in the original suit, and a writ of 
scire facias is issued, he will be personally liable for the costs of 
the suit in the scire facias, unless he has paid over all such effects 
on the original execution, or was prevented from appearing in 
the original suit by absence from the state or some other cause 
deemed sufficient by the court. 

II. BY SUIT AT COMMON LAW. 

How writs may be framed.-Original writs may be framed either 
to attach the goods or estate of the defendant, and for want thereof 
to take his body; or it may be an original summons, either with 
or without an order to attach the goods or estate. In actions 
against corporations, and in other cases in which goods and estate 
may be attached, but the defendant is not liable to arrest, the 
writ of attachment and original summons may be combined in 
one, requiring the officer to attach the goods and estate, and to 
summon the defendant. 

Attachment on mesne process.-The attachment of property 
upon a writ is one of the most common and effectual means of 
securing a debt. The effect of such attachment is fully discussed 
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in the cases cited below. (a) It is held in this commonwealth 
that an attachment of property on mesne process is a security or 
lien on property, and that it could not be impaired or destroyed 
by any thing contained in the United States bankrupt law. (b) 
Both an attachment and arrest cannot be made on the same writ, 
and the one last made will be void. (c) 

JYhere bail may be reqllired.-Y.o person may be arrested or 
held to bail un a demand arising on any contract made after 
July 4, 1834, unless the plaintiff or some person in his behalf 
make oath before a justice of the peace that said plaintiff has a 
demand against the defendant, on the cause of action stated in 
the writ, which the deponent believes to be justly due, and on 
which he expects that the plaintiff will recover ten dollars or 
upwards, and that the deponent has reasonable cause to believe 
that the defendant is about to depart beyond the jurisdiction of 
the court to which the writ is returnable, and not to return till 
after judgment may probably be recovered in said suit, so that 
he cannot be arrested on the first execution, if any, which may 
issue in such suit. (d) 

Females cannot be imprisoned on mense process or execution 
on any contract made after July 1, 1831, except in a judgment 
against them as trustees for ten dollars and upwards. (e) 

1\'0 member of the house of representatives may be arrested 
or held to bail on mesne process, during his going to or returning 
from, or attending, the general assembly. cn 

Time within which judgment may be obtained when there is 
no controversy.-In cases that have been defaulted, and where 
verdict has been rendered and no further action taken by the 
losing party, judgment is rendered as of the last day of the term, 
unless otherwise expressly ordered by the court; but where the 
terms are wry long, as in Suffolk county, it is usual, after wait
ing the time prescribed by the rules for filing exceptions or mak
ing a motion for a new trial, to order judgment to be entered as 
of a particular day, in which case the day must be noted by the 

(a) 10 Met. R. 320. 2 Story's R. 131. 3 lb. 428. 7 Law Reporter, 77. 
(b) Colby's Practice, 114. (c) 3 Mass. R. 561. 13 lb. 73. 
Cd) R. S. 90. (e) lb. 97. (j) Constitution of Mass. 910• 
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clerk on his docket. It is never allowed tiJi the last day, at the 
first term. (a) 

How long after judgment, goods attached on mesn: process 
may be held.-If final judgment be rendered for the plaintiff, goods 
and estate attached on mesne process will be held for thirty days 
after judgment, in order to their being taken on execution; and 
if the attachment is made in the county of Nantucket, and the 
judgment is rendered in any other county, or if the judgment is 
rendered in Nantucket, and the attachment is made in any other 
county, the goods and estate will be held for sixty days after final 
judgment. (b) 

Execution.-The party obtaining a final judgment in any 
civil transaction, may take out his execution at any time after 
twenty-four hours after judgment rendered, and these hours are 
exclusive of the Lord's Day. If an execution be sooner issued 
and levied, the levy is void. (c) He may also take it out within 
one year, but not afterward. If he take it out within such time, 
and it be returned at any time within a year after the return day 
of that which preceded it, he may have an alias execution, except 
that if the debtor have been surrendered by his bail, the creditor 
may sue out an execution after the surrender, though more than 
a year has elapsed after the return day of the next preceding 
execution. (d) A pluries execution may be obtained in the same 
way, and any number of pll/ries from year to year. If the cre-' 
ditor neglect to keep his execution alive in this manner, he can 
resort to a scire facias, or an action of debt, to revive his judgment. 

Both real and personal property may be sold upon execution; 
the debtor being allowed one year to redeem real estate, on pay
ment of debt, costs and interest. 

No female may be imprisoned on mesne process or execution 
for any debt founded on a contract made after July I, 1831, 
except on a judgment against her as a trustee, for ten dollars or 
more, in a process of foreign attachment. 

When the plaintiff has the body of the defendant in execution, 
his right to proceed against his property is suspended. (e) But 

(a) R. S. 97. Colby'S Practic~, 992. (b) R. S. 90. 
(el B Met. R. 496. R. S. 87. (d) R. 8. 97. 
(tl 11 New Hampshire R. 311. Colby's Pmctice, 295. 
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a creditor may sue out a writ upon his judgment, though an exe
cution be out at the same time, unless the debtor have been 
actually seized upon such execution. (a) 

Liabilities of attorneys and sheriffs refusing to pay over 
moneys collected.-An attorney may be removed by the Supreme 
Judicial Court or the Court of Common Pleas for any deceit, mal
practice, or other gross misconduct, and shall moreover be liable 
in damages to the party injured thereby, and to such other pun
ishment as may be provided by the law. (b) 

If any officer unreasonably neglect to pay any money col
lected by him on execution when demanded by the creditor 
therein, he will forfeit and must pay to the creditor five times 
the lawful interest of the money from the time of the demand 
until it is paid. (c) 

The sheriff is responsible for the official misconduct of his 
deputies. (d) 

When the condition of the official bond of any sheriff is 
broken, to the injury of any person, such person may at his own 
expense institute a suit thereon in the name of the treasurer of 
the commonwealth; the writ to be indorsed with the name of the 
person for whose benefit the suit is brought, or of his attorney, 
and the same proceedings to be had thereon, to final judgment 
and execution, as in a suit by a creditor on an administration 
bond. (e) 

No sheriff can be arrested on mesne process or execution in 
a civil action, but any such execution will be issued against his 
goods, chattels, and lands; and if it be returned unsatisfied, the 
creditor may file before the governor and council an attested 
copy of such execution and return, giving notice also of such 
proceedings to said sheriff; and if such sheriff do not within thirty 
days after said notice pay the whole debt with reasonable costs 
of the copies and notifications above mentioned, the governor 
will remove him from office. After such removal, and the ap
pointment of another sheriff, the creditor, his first execution being 
returned unsatisfied, may take out an alias execution, which will 
run against the body, as well as the estate. (e) 

(a) 9 Met. R.23. (b) R. S. 88. (c) lb. 97. (d) lb. 14. 
(e) R. S. 14. 
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12. Courts. 

The judicial power is distributed between the Supreme J udi
cial Court, and the Court of Common Pleas. The former has 
original as well as appellate jurisdiction in actions arising upon 
contract. The latter have a general concurrent jurisdiction in 
the same class of cases. The former is held once a year in each 
county of the state, the latter three times a year in some and four 
times in others. There are also courts of probate, and the muni
cipal courts of the city of Boston. 

T 
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12. COURTS. 

1. Assurances and Evidences of Debt. 

Action against drawer and endorser of foreign bills.-See 
title zd-" Rates of damages on protested bills." 

2. Rates of Damages on Protested Bills. 

Damages and interest on foreign bills.-When any foreign 
bill of exchange is drawn or indorsed within this state, for the pay
ment of any sum of money, and such bill is returned from any 
place or country without the limits of the United States, pro
tested for non-acceptance or non-payment, the drawer or indorser 
will be subject to the payment of ten per cent. damages thereon, 
and charges of protest, and the bill will carry an interest of six 
per cent. per annum from the date of the protest. (a) 

(a) R. S.287. Reference is made throughout this chapter to" The Public Laws 
of the State of Rhode Island and Providence Plantations," revised and finally enacted 

. January, 1844. Published by Knowles and Vose, Providence, 1844. 
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Action against drawer and ind01'ser may be joint or several. 
-Any person having a right to demand any sum of money upon 
a foreign protested bill of exchange as aforesaid, may commence 
and prosecute an action for principal, damages, interest, and 
charges of protest, against the drawers or indorsers, jointly or 
severally, or against either of them separately, and judgment will 
be given for such principal, damages, and charges, and interest 
upon such principal at the rate aforesaid, to the time of such 
judgment, together with costs of suit. 

Damages and interest on inland bills.-\Vhen any inland bill 
of exchange is drawn or indorsed within this state, for the pay
ment of any sum of money without the same, and such bill is 
protested for non· acceptance or non-payment, the drawer or 
indorser will be subject to the payment of five per cent. damages 
thereon, and charges of protest, and the bill will carry an interest 
of six per cent. per annum from the date of the protest. 

3. Law of Usury. 

Rate of interest established.-The lawful rate of interest m 
this state is six per cent. (a) 

USUl'y being pleaded, the court may admit the parties as wit
nesses: judgment, how entered: cO'lain usages excepted from 
these provisions.-If suit be commenced on any specialty, con
tract, promise, or assurance, made in this state after the passing 
of this act, and the defendant specially plead that higher interest 
than the rate aforesaid was taken, or thereby secured or agreed 
for, the court will admit the defendant as a witness, on issue 
joined in such suit, and also the plaintifr on his own motion: and 
if such agreement be found usurious, the plaintiff will have judg
ment for the principal sum of money, or real value of the goods, 
wares, or other commodity as aforesaid, with legal interest there
on, with costs: nothing herein contained extendincr to the lettiner 

b b 
of cattle, or other like usages among farmers, or to maritime con. 
tracts among merchants, as bottomry, insurance, or COurse of 
exchange, as has been heretofore accustomed. 

(a) R. S. 286. 
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Frauds.-Limited Partnerships. 

4. Frauds 

Actions not to be brought in certain cases, unless on promlses 
in writillg.-No action may be brought whereby to charge any 
executor or administrator on his special promise to answer any 
debt or damage out of his own estate, or 'whereby to charge the 
defendant upon his special promise to answer for the debt, default 
or miscarriage of another person: or to charge any person upon 
any agreement made on consideration of marriage: or on any 
contract for the sale of lands, tenements, or hereditaments, or the 
making of any lease thereof for a longer time than one year: or 
upon any agreement which is not to be performed within one 
year from the making thereof, unless the promise or agreement 
on which such action is brought, or some note or memorandum 
thereof is in writing, and signed by the party to be charged 
therewith, or some other person Ia\vfully authorized. (a) 

Fraudulent conrcyances, <rc., to be l'oid.-Every gift, grant, 
or conveyance ()f lands, tenements, hereditaments, goods or chat
tels, or of any rent, interest, or profit out of the same, by writing 
or otherwise, and every note, bill, bond, contract, suit, judgment 
or execution, had or made or contri ved, of fraud, covin, collusion, 
or guile, to the intent or purpose to delay, hinder, or defraud 
creditors, or to deceive or defraud those who may purchase bona 
fide the same estate, real or personal, will be deemed, as against 
the person or persons, his, her, or their legal representatives or 
assigns, whose rights or interests, by such devices and practices 
as aforesaid, are or might be, injured, delayed or defrauded, 
utterly void. 

5. Limited Partnerslnps. 

The laws of Rhode Island on this subject are the same with 
those of Massachusetts, with the following exceptions: (b) 

The sections in reference to the equity power of the Supreme 
Court, and the presumption of assent of creditors to a partner. 
ship assignment, are not found in the laws of Rhode Island. 

(a) R. S. 222. b) lb. 282. 
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The certificate required to be made by all the parties to a 
limited partnership must be acknowledged by said parties before 
some justice of the peace or public notary, and filed in the office 
of the clerk of the town in which the principal place of business 
of the partnership is situated, and recorded by such clerk in a 
book kept for that purpose. If the partnership have places of 
business in different towns, the certificate must be filed and 
recorded in like manner in the office of the clerk of every such 
town. 

The partners must publish a copy of the certificate for six 
successive weeks immediately after the registry thereof, in at 
least two newspapers printed in this state: the partnership to be 
deemed general in case such publication be not made. 

In case of the insolvency of any limited partnership, no 
special partner will, under any circumstances, be allowed to 
claim as a creditor till the legal claims of all the other creditors 
of the partnership shall be satisfied. 

No dissolution of a limited partnership will take place, except 
by operation of law, before the time specified in the certificate 
before mentioned, unless notice of such dissolution be recorded 
in the clerk's office, where the original certificate, or the certifi
cate of renewal or continuation of the partnership was recorded, 
and in every other c1erk's office where a copy of such certificate 
was recorded, and unless such notice be published for six succes
sive weeks in at least two newspapers printed in this state. 

6. Principals and Agents. 

Person in whose name merchandise is shipped, deemed the 
ownl'r, 4-c.: consignee to have lien thereon for advances, unless 
notified wllo is the t"ue owner.-Every person in whose name 
merchandise is shipped will be deemed the true owner thereof, so 
as to entitle the consignee thereof to a lien thereon for moneys 
advanced or negotiable security given by such consignee, to or 
for the use of such owner: provided such consignee shall not 
have notice by bill of lading or otherwise, at or before the ad
vancing of any money or security by him, or at or before the 
receiving such money or security by the person in whose name 
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the shipment has been made, that such person is not the bona fide 
owner thereof. 

Person intrusted with goods for sale, <:re., deemed tlte owner: 
may sell or pledge them in case, <:re.-Any person intrusted with 
and in possession of goods delivered to him for the purposes of 
sale, and any person intrusted with and in possession of any bill 
of lading, receipt, or certificate of a warehouse keeper or inspector, 
or any warrant or order for the deli\'ery of goods, will be deemed 
to be the true owner of such goods, or of the goods mentioned 
and described in such documents respectively, so far as to give 
the same validity, force, and effect, to any contracts thereafter 
entered into by him with any person for the sale or disposition of 
the same, or for the deposit or pledge thereof, as a security for 
any money or other property advanced, or any negotiable instru
ment or other obligation ill \\Titing given upon the faith of such 
goods, or of such several documents, or either of them, as if the 
same contract had been so made by the bona fide owner of such 
goods: provided that the person so contracted with shall not have 
notice, by such document or otherwise, that the person so intrusted 
as aforesaid is not the bona fide owner. 

Person accepting such merchandise in deposit, <:re., will ac
quire no other right than the agent had therein.--Any person ac
cepting or taking any such merchandise, goods, or document, in 
deposit or pledge from any such agent as a security for any ante
cedent debt or demand, will not acquire thereby or enforce any 
right or interest in or to such goods, merchandise, or document, 
other than was possessed or might have been enforced by such 
agent at the time of such deposit or pledge. 

Any person may purchase (~f an agent: sale and purchase 
v((lid, unless notified that the agent is not authoriz.ed to sell.-Any 
person may contract with an agent intrusted with goods, or to 
whom the same may be consigned, for the purchase of such goods, 
and receive the same and pay for them to such agent; and such 
contract and payment will be binding and good against the owner 
of such goods, notwithstanding the purchaser shall have notice 
that the person making such contract, or in whose behalf the same 
is made, is an agent: provided that such contract and payment 
be made in the usual and ordinary course of business, and that 
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such purchaser shall not, when such contract is entered into or 
such payment made, have notice that such agent is not authorized 
t; sell said goods or to receive said money. 

Owner of goods may recover tltem from his agent before sold, 
cJ-c.: may demand of purchaser sum agreed to be paid for them, 
recover them if pledged, cJ-c.-Nothing herein contained will be 
deemed to prevent the true owner of any such goods shipped, in
trusted, or deposited as aforesaid, from demanding and recovering 
the same from his factor or agent, before the same shall h:lxe been 
so sold, deposited, or pledged, nor to prevent such owner from 
demanding and receiving from any such purchaser the sum agreed 
to be paid for the purchase of such goods, subject to any right of 
set-off on the part of such purchaser aC!aillst such agent or factor: 
not to prevent any such owner li'om demanding and recovering 
such goods from any person with whom the same may have been 
so deposited or pledged as a security I())" allY mOtley or other pro
perty advanc('d, or any lll'.'-,:otiable security or obligation in writing 
given as aforesaid, upon repayment of such money or restoration 
of such other property, and satisfaction of such security or obli
gation in writing so advanced, together with such further sum as 
shall, with the amount so advanced hy such depositary or pawnee, 
be equal to the money or other property and security or obliga
tion in writing, if any, advanced by such agent or factor to such 
owner, or to the amount for which such agent or factor has a lien 
on the same goods: nor to pren'llt such owner from recovering 
from such depositary or pawllL'l' any balance or sum of money 
remaining in his hands as the produce of the sale of such goods, 
after deductinu: thereout the amount of the money or other pro. 
perty or security in writing so advanced: and the amount so set 
ofr and retained by such purchaser or paid by such owner on re
deeming such goods, or in any manner allowed by him on reco
vering the same or the produce of the sale thereof, will be deemed 
and taken as so much paid by him to and for the use of such agent 
or factor. 

Common carrier, c}c., prohibitt'd from selling or pledging.
Nothing in this act authorizes a common carrier, warehouse-keeper, 
or other persoll to whom merchandise or other property may be 
committed fur transportation or storage only, to sell or pledge the 
same. 
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Penalty Oil agent for Ji·aud.-If any such agent or factor 
deposit or pledge any goods, wares, or merchandise, or any such 
document as is herein before mentioned, which shall have been 
intrusted or consigned as aforesaid to his care or management, 
with any person as a security for money or other property bor
rowed or received by such agent or factor, and shall apply or dis
pose of any of the proceeds thereof to his own use, in violation 
of good faith, or with intent to defraud any such owner of such 
goods, the person so offending will be deemed guilty of a misde
meanor; and on conviction thereof on indictment, will be fined 
not more than one thousand dollars, or be imprisoned not exceed
ing five years. 

7. Laws of Insolt'PllCY. 

Petitions in insolvency, by whom and to whom to be made: 
e.rhibits to be filed therewith: and u'hat court has jurisdiction of 
the mattel'.-AllY inhabitant of this state, \Vho shall have resided 
and been domiciled here three years next preceding the preferring 
his petition, (this term of residence the court may dispense with 
when they think it just and cunsistent with the true intent of this 
section,) and whose debts exceed one hundred dollars, and who is 
or shall be insol\"ent, may petition the Supreme Court for the ben
efit of this act: and must exhibit and file with said petition under 
oath, a statement of all his debts, and to whom due, and of the 
losses and misfortunes by which his insolvency has been caused, 
and a true inventory of all his estate, both real and personal, in 
possession or action, remainder, or reversion, excepting wearing 
apparel not exceeding in '"nlue one hundred dollars. The clerk of 
said court will gi\"e due notice to creditors. And said Supreme 
Court have full jurisdiction over said petition, and power to carry 
into effect all the pro"isions of this act. (a) 

Examination o.fpetitioners, o/c.-Said petitioners will be strict
ly examined by the court and any creditors who desire it, in refer
ence to all matters pertaining to their estate, conduct, and circum
stances, so far as the interests of the creditors may have been or 
may be liable to be affected thereby, and said court may require 

(a) R. S. 210. 
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them to produce satisfactory evidence of all such facts as they may 
deem material to a full understanding of the merits of each case. 
And no discharge will be granted, unless, upon full investigation 
and hearing of such testimony (if any), the court consider said 
petitioner entitled thereto. 

Effect of such petition on proceedings for collection of debts.
On the reception of such petition, said court will h:1\'e power, in 
their discretion, to stay all proceedings against the body and estate, 
or either, of the petitioner, for the collection of debts: and to cause 
said petitioner to be liberated from jail, on giving sufficient bonds, 
conditioned to return to jail in ten days after the risin~ of the court 
at which such petition shall be finally disposed of, unless such pe
titioner receive a certificate of discharge from said court. 

Assignllll'nt.-vVhenever the benefit of this act is extended to 
any such petitioner, he must at the same term, before receiving his 
certificate of discharge, make, acknowled~(', and deliver to such 
assignee or assignees as the court appoint, an assignment in trust 
of all his estate, real and personal, of any kind whatsoeycr. 

Fraudulent cOllt'eyallc{'s by petitioller.-lf :Illy petitioner, be
fore making his assignlllellt, convey lands, goods, dehts. demands, 
or property of any kind \\'hate\'er, with intent to defraud his cred
itors, all the property w assigued will nevertheless ,'est in the as
signee; and every person receiving any such conwyance, and \\'ill
fully concealing such property, will forfeit double the value thereof, 
lor the benefit of the creditors: and any person suspected of such 
concealment, may, on application of the assignee, be brought be
fore said Supreme Court, and examined on oath respecting the 
same. 

Assignees, hy whom called to account, <yc.-Such assignee or 
assignees Illay be called to account, and discharged by said court, 
and "I hers be appointed in their places. 

Dut i,'s 0( assignees.-Said assignee must before proceedina to 
~ ,-,' ;:, 

act, be sworn before said court, and ifrequired give bonds for the 
faithful performance "f the trust: give due notice, as by law re
quired, tha I creditors may prove their claims against the estate, for 
which purpose not less than six nor more than eighteen months 
from the first publication of notice will be allowed at the discre
tion of the court. It will be the duty of the assignee to examine 
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the insolvent touching the claims against his estate, and to require 
him to produce any paper which may be of use in deciding any of 
said claims. At the expiration of the time allowed for proving 
claims, the assignee will forthwith make division of the net pro
duce of said estate among the creditors, in proportion to their re
spective debts, allowing to the insolvent those articles which are 
exempted from attachment, and deducting the necessary expenses 
of settling the estate and the reasonable compensation of the as
signee. 

Appeal to the general assembly from decree of the /:)upreme 
Court.-Any petitioner, or any creditor of a petitioner, may ap
peal from the final decision of the Supreme Court, on the petition, 
to the general assembly, upon filing notice of such appeal in the 
clerk's office of the Supreme Court in the county in which such 
petition shall have been so tried and decided. When the prayer of 
the petition shall have been granted by the Supreme Court, and 
the creditor appeals from such decision, all proceedings for debt 
against the per,;un of the petitioner will be stayed till the trial of 
the petitioner in the general assembly, or until said assembly shall 
otherwise direct. 

E.lrect of discharge: effect of fraud and perjury on such dis
clzarge.-Ill,;oh·ent debtors, obtaining a discharge under this act, 
without fraud or perjury are not liable to arrest or bodily restraint 
on account of any debt, covenant, contract (except a promise of 
marriage), agreement, or pecuniary obligation of any kind, not 
originating in tort or criminal conduct, contracted, entered into, or 
incurred prior tu the filing of the petition; but any creditor may 
sue out an origin~d summons against him, and on final judgment 
in favor of mch creditor, execution will issue, not running against 
the body of said insolvent, nor can his real estate be attached there
on, unles,; at the time of the attachment he be absent from the 
state or concealed therein. If the plaintiff on trial prove any fraud
ulent proceedings or practices on the part of said defendant, by 
him concealed from said court, for the purpose of fraudulently ob
taining his discharge, said plaintiff will have judgment for his debt 
and damages (being first proved and ascertained) as if no such 
discharge had ever been granted to the defendant; and in all cases 
thereafter said discharge will. be considered null and void. 
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Provisions m reference to the sett-off of mutual debts, and the 
form of oath to be lalfen by the insolvent.-Substantially the same 
as under the Insolvent Laws of Massachusetts. 

Preferred debts.-All debts due to this state or any town there
in for taxes, or to the United States, will be considered preferred 
debts, to be paid before any dividend is made. 

jlfan marrying a woman discharged under this act, lil/blp for 
what debts of hers.-.\. man intermarryin.~ with a woman who has 
been discharged under this act, will be liable for debts incurred on 
any contract entered into by his 'wife before the benefit of this act 
was extended to her, only to the amount of such property as came 
into his Jlus,;essioll or under his control by her marriage, excluding 
her wearing apparel. 

8. E'ffect of l1II/rriage upon the Title to the W{fe's Property. 

Certain property possessed by a 1I"IJIIlfl7l llt:(lJr/, ml,rrill[!l', fc., 
secured to her sale use.-The real estate, chatt<:,j, real, household 
furniture, plate, jewels, stock, or shares in the e:lpital st. >C"k "f any 
incorporated company of this state, "I' deb[,; S('cured I,y Illortga.~<:, on 
property within this state, whieh are thc property of allY ,,"Oilian 
before marriage, or which Iliay becvllle the property of any 
wOlllan after marriage, are so far secured to her wle and separate 
USt·, that the same, and the rents, profits, and illeolllc, will not be 
lial'\e to be attached or in any way taken for the dt·],ts of the 
husband, either before or arkr his d,'atll; and un the death of 
the husband, in the life-time of the wifc, will be :tnd rernaill her 
sole and separate property. In case of the ,;ale of any such pro
perty, the proceeds may be im'csted in the wife's name in allY of 
the kinds of property aforesaid, and bl' secured to and holden by 
the ,,,ill, in the same manner as the property sold. (a) 

Furniture, stocks, mortgages, fc, possessed by u·it~·, nol to bf
sold, <j·c., unless by joint deed, except, <S·c.-The c'hattels real, 
hvu . .;uilOld furlliture, plate, jewels, stock or shares, or debt~, as 
aforesaid, ,0 held as aforesaid, cannot be ~old, leased, or l'onYl'Yed 
by thl' husband, unles.; by deed in which the wifc joins as grantor; 
said deed to be acknowledged a., by law proyjded in the case of 

(a) R. S. 270. 
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real estate of marriage; but whenever said household furniture, 
plate, or jewels are sold by her husband as his own property, to 
one purchasin" the same bona fide, and without actual or construc
tive notice of D the right of the wife thereto, such sale will vest in 
such purchaser a good and valid title thereto. 

Disposal by married woman of her personal property by will.
Any married woman, more than eighteen years old, may dispose 
of her personal estate secured to her by this act, by will executed 
in the common form. 

Property liable for debts of w~fe contracted before marriage.
The property secured to any married woman by this act will be 
liable to attachment or levy for her debts, contracted before mar
riage, as if she had continued sole; and nothing herein contained 
will be construed to impair any right of lien thereon, or any legal 
remedy for the enforcement thereof. 

To what the provisions of this act apply.-~othing herein 
contained ,,,ill impair the rights of the husband as tenant by 
courtesy, or his right to administer on the estate of his wife, in 
case she dies intestate, or will authorize any husband to give to 
or settle upon his wife any of his property in any other manner 
or with any other effect than if this act had not been passed. 

9. Limitation of Personal Actions. 

Certain actions to be brought within six years; others within 
foUl'; others within two; covenant, <}c., within twenty.-All ac
tions of trespass, trespass and ejectment, detinue or replevin; all 
actions of account and upon the case, except on such accounts 
as concern trade or merchandise between merchant and merchant, 
their factors or servants; all actions of debt founded on any 
contract without specialty; all actions of debt for arrearages of 
rent; actions of debt for other causes, and all actions of covenant, 
brought at any time after this act goes into operation, must be 
commenced and sued within the time hereinafter directed, viz. : 
Said actions upon the case, except for slander, and said actions of 
ac.count, and .the said actions for debt, founded on any contracts 
WIthout specIalty, or brought for arrearages of rent, and all ac
tions of detinue and replevin must be commenced within six 
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years after the cause of action accrues; said actions of trespass, 
and trespass and ejectment, within four years after the cause of 
action accrues; actions upon the case for words, within two 
years after the cause of action accrues; and all actions of debt, 
other than those before specified, and all actions of covenant, 
within twenty years next after the cause of such actions ac
crues. (a) 

If defendant be without the state, fc., when suit may be com
menced.-If any person go out of the state after cause of action 
has accrued, but before said action is barred under this act, the 
time of his absence will not be reckoned in computing the time 
of limitation. 

If plaintiff be under age, fc.-If any person be under twen
ty-one years of age, ferne covert, non compos mentis, imprisoned 
or beyond the limits of the United States, when the cause of 
action accrue, such person may bring such action within the time 
herein before limited, after such impediment is removed. 

Case of the death of either party.-If any person for or 
against whom any of said actions accrue, die before the time limited 
for bringing the same, or within thirty days after the expiration 
of said time, and the cause of action survive, such action may be 
commenced by or against the executor or administrator of the 
deceased person, at any time within one year after the granting 
of letters testamentary or of administration. 

Case of abatement or arrest of judgment.-If any action duly 
commenced within the time herein limited therefor, be abated or 
otherwise avoided or defeated by the death of any party thereto, 
or f,)r any matter, or if, after verdict for the plaintiff, the judgment 
be arrested, the plaintifr may commence a new action for the 
samc cause at any time within one year after the abatement or 
other determination of said original suit; and if the cause of ac
tion legally survives, his executor or administrator may, in case 
of his death, commence said new action within the said one 
year. 

(a) R. S. 220. 
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10. Effect of Death on the Rights of Creditors. 

lVhen executor must prove will, or decline tlte trust, q.c.
Every executor of the will of any person deceased, knowing of 
his appointment, who does not prove said will, or present it, and 
declare his refusal in writing, within thirty days from said decease 
will forfeit ten dollars per month from the expiration of said thirty 
days till he proye or present the same as aforesaid. 

If executor decline his office, to whom administration will be 
granted.-Upon such neglect or refusal of an executor, adminis
tration will be committed to one or more of the devisees or lega
tees, or of the principal creditors, or such other person as the 
court think fit. 

lrllO will be e.fccutors in their own wrong.-Any person 
alienating or embezzling any of the personal estate of any deceased 
person, before he has taken out letters of administration, and ex
hibited a true inventory of all the known estate of said person 
deceased, will be liable to all persons aggrieved, :lS an executor in 
his own wrong. 

Executor's bond, and proceedings in case such bond is not 
given.-Every executor must give bond with sufficient sureties, 
before entering on his trust, to return a true inventory of all the 
testator's personal estate to the court of probate within three 
months, and to render an account of his proceedjngs, as adminis
trators are bound to do; unless said executor be a residuary leg
atee, in which case bond may be given by him to pay the debts 
and legacies of the testator. In case such executor neglect or 
refuse for twenty days to give bond as aforesaid, administration 
with the will annexed may be committed to some other person. 

Personal property of intestate, how to be disposed of.-If any 
person die possessed of any personal estate, the same will stand 
chargeable with the payment of all the just debts and funeral 
charges of the deceased, and the expenses of settling his estate; 
the surplus remaining thereafter, unbequeathed, will be distributed 
as follows :-one-third thereof to the widow of the deceased, un
less the intestate died without issue, in which case she will have 
one-half; the residue to be distributed among the heirs in the 
same manner as real estate. 
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To whom administration will be committed.-Administration 
of an intestate's estate. will be granted to the widow or next of 
kin, being upwards of twenty-one years of age, or both, as the 
court may think proper, within thirty days; and if at the expira
tion of that time they neglect to take out or apply for letters of 
administration, the court will commit administration to some suit
able person. 

Bond to be given by administrator.-Substantially the same 
as in Massachusetts. 

Proceedings in case the estate is insolvent.-On due repre
sentation by the executors or administrators of any insolvent 
estate, three commissioners will be appointed by the court of 
probate, whose duties will be substantially the same as those of 
commissioners in like cases in Massachusetts. The distribution 
of such estate will also be the same as in that state. 

Any creditor whose claim is rejected by the commissioners, 
may sue fc)r the same in the common law courts, after giving due 
notice in the office of the clerk of probate. If the executor or 
administrator be dissatisfied with any creditor's claim allowed, it 
will be stricken from the commissioners' report. /\.nd executors 
and administrators may submit any claim mentilliled in this sec
tion to reference, the decision of the referees thereon to be final. 

If any creditor do not make out his claim with the commis
sioners during the existence of their commission, or at common 
law, or before referees, as herein provided for, he will be for e,-er 
barred of his action therefor against the executor or administrator; 
unless there be estate remaining in the hands of such executor or 
administrator upon the settlement of his account with the court 
of probate, after deducting the amount of claims allowed by the 
commissioners from the amount of the estate of the testator or 
intestate, remaining in the hands of such executor or administra
trator, to be applied to the payment of the debts of said testator 
or intestate. 

The pendency of any commission as aforesaid will be no bar 
to any action against the executor or administrator, after the ex
piration of two years from the granting of letters testamentary 
or of administration. 
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11. Mode of Collecting Debts. 

I. BY FOREIGN ATTACHMENT. 

lVltat is liable to attachment by this process.-When any per
son resides or is absent out of the state, or conceals himself 
therein so that his body cannot be arrested, and when any incor
porated company established out of this state is indebted to any 
person, then the personal estate of such absent or concealed per
son or foreign corporation, lying in the hands of their attorney, 
agent, factor, trustee, or debtor, will be liable to be attached, the 
plaintiff giving special order therefor on the back of his writ, to 
answer any just debt or demand. (a) 

How plaint!! in such suit may recover amount in the hands 
of garnishee.-If it appear that, at the time of the service of said 
writ on said garnishee, there was personal estate of defendant 
in his hands, then the plaintiff, after having recovered judgment 
against such defendant, may bring his action against such garni
shee, to recover so much as will satisfy such judgment with inte
rest and costs, if there shall appear by said garnishee's account 
to be a sufficiency for the same, otherwise for so much as shall 
appear by said account to be in his hands; and if it appear that 
several garnishees had property of the defendant as aforesaid, said 
plaintiff may sue each separately, and recover the amount in his 
hands, until such plaintiff receive full payment of his judgment 
against the defendant, with interest and costs; provided. always, 
that any garnishee, after final judgment against the defendant, 
may satisfy such judgment or any part thereof, to the amount of 
the estate attached in his hands, before any suit shall be brought 
against him therefor. 

Liability of garnishee who, after due service, refuses to ren
der an account.-If any person, body corporate, or copartnership 
after due service upon them as garnishee, neglect or refuse to ren. 
der an account on oath, as required, of what personal estate 01 

the defendant they had at the time of such service, such garnishee 
will be liable to satisfy the judgment that the plaintiff may ob
tain against the defendant in such case, to be recovered by special 

(a) R. S. 109. 
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action on the case. If several garnishees so neglect or refuse in 
the same case, the plaintiff must bring his action against them 
all jointly. 

Persons served with copy may defend the suit in the name of 
the defendant.-Any person duly summoned as garnishee may file 
an answer and defend the suit in behalf and in the name of the 
defendant. 

lIIariners' wages, c}c., not liable to attachment.-Mariners' 
wages are not liable to attachment under this act, till after the 
termination of the voyage in which such wages have been earned; 
nor is any debt which is secured by bill of exchange or negotia
ble promissory note. 

Shares in a banl" ~·c., liable to attachment.-The stock or 
shares of any body corporate established out of this state, and 
the stock or shares of any person who shall reside or be absent 
from this slate, or shall conceal himself therein, in any bank, in
surance company, or other incorporated company within this 
state, will be liable 10 be attached to answer to any just claim; 
and whenever any writ is sued out as aforesaid, the plaintiff or 
his attorney must, on the back of said writ, direct the officel 
charged with the service thereof to attach the defendant's stock 
or shares in such company. 

I I • n Y SUI TAT COM ~I 0 N LAW. 

Attachment of l'eal and pel'sanal estate.- 'Vhenever a writ 
authorizing an arrest is delivcred to an officer for service, if, aftel 
using hi, best endeavors, he cannot find the body of the defendant 
within hi, precinct, he will attach his goods and chattels to the 
amount cOlllmanded in the writ, if so much can be found, and 
lllay attach property of any less value, if so ordered by the plain
tiff or his attorney on the back of the writ. 

'Vhen a writ is taken out from any Court of Common Pleas, 
against any person whose body or personal estate cannot be found 
within this stale, the words" real estate" may be added in the
writ next to the words" goods and chattels," and the officer will 
attach the real estate of the defendant in the same manner as 
personal estate; and in all cases where real estate is attached, and 

8 
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the plaintiff recovers judgment, execution will be granted against 
the real estate attached as aforesaid. And in all cases where exe
cution is issued on any judgment where real estate was not at
tached on the ori(Tinal writ, if no personal estate can be found, 

b 

nor the debtor's body, the party obtaining judgment may cause 
execution to be levied on real estate. 

JVhen j1ll1!;ment will be I'n/l'/'cd,' time within which judgment 
may be obtained in cases where there is no controt,el·sy.-Every 
judgment will be entered as "f the last day of the term in which 
it is rendered, unless otherwise ordered by the court. 

In a defaulted action, where service is made on the person, 
:,udgment may be obtained at the term when such action is en
tered. 

Arrest-when permitted.-The body of any male debtor may 
be arrested on mesne process or execution, in any civil action for 
debt. 

H~rits against females-how issued and served.-Every origi
nal writ issued against a female, founded on a contract not under 
seal, must be a writ of summons, and not a writ of arrest. No 
execution will issue against the body of any female, on any judg
ment founded on a contract not under seal, where the debt or 
d8mages recovered do not exceed the sum of fifty dollars. In 
such cases, executions will issue against the goods, chattels, and 
real estate of the defendants. (a) 

Execution issued in a suit commenced by attachment-when to 
be levied on property atlaclzed.-When a writ has been served by 
attachment of real or personal estate, and judgment is for the 
plaintiff, the execution issued thereon must be levied on the pro
perty so attached, as soon as may be; and if the same be not so 
levied before the return day thereof, the property attached will 
be discharged. (b) 

Executions, when to be issued, and wizen returned.-Execu
tions will not be issued from the Supreme Court or Court of 
Common Pleas till the expiration of five days next after the rising 
of the court at which such judgment is rendered; and every exe
cution issued from either of said Courts will be made returnable 
to the next succeeding term thereof, and must be returned within 

(a) R. S.124 (b) R. S. 114. 
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five days from the day appointed for the sitting of the court from 
which it issued. 

Executions, original or alias, may be issued at any time with
in six years from the rendition of the judgment originally, or from 
the return day of the last execution. (a) 

12. Courts. 

The judicial power is vested in a Supreme Court, and a Court 
of Common Pleas for each of the five counties in the state. These 
courts have a general and almost concurrent civil jurisdiction. 
The former is held once, the latter are held twice a year in each 
county. 

(a) R. S. 138. 140. 



CONNECTICUT. 

1. ASSURANCES AND EVIDENCES OF DEBT. 

2. RATE OF DAMAGES ON PROTESTED BILLS. 

3. THE LAW OF \':,eRY 

4. FRAUDS. 

5. LIMITED PARTNERSIIIPS, AND LIABILITY OF CORPORATE INSTlTU· 

TIU~S. 

fl. LAWS OF INSOLVENCY. 

7. L1MIT.\TI<I;-'; OF PER~n:\' .. \L .. \('TI(>:\,i-l. 

8. EFFECT OF ~J.\RRIAr.E "PON RIGHTS OF PROPERTY 

9. EFFECT OF DEATH <IN THE RIGHTS OF CREDITOll" 

10. '" )IIE OF COLLECTING DEBTS. 

II. OOURTS. 

1. Assumnces and Evidences of Debt. 

Book I1ccounts.-In all actions of debt on book, tried on the 
general i~sue, the evidence of the parties, and of any other per· 
sons interested, taken in or out of court, in the manner and form 
required in other cases, may be admitted by the court. (a) 

When the defendant in any action of debt on book has made 
any plea under \\'hich it is lawful to give in evidence any book 
accoullt in favor of the defendant against the plaintiff, the court 
mayan motion of the plaintiff, order that oyer be given to the 
plaintiff of the book of the defendant, forthwith, or at such time 
3S the court may prescribe. (b) 

In actions of debt on book, where the account is alleged to be 
over seventeen dollars, the court may appoint not more than three 
persons to audit and adjust the accounts between the parties, on 
whose award judgment will be rendered. (c) 

(0) R. S. title 10. 10 Conn. R. 179. 2 Root's R. 59, 130, 188. 
(b) 1 Root's R. 273. 6 Conn. R. 14. (c) 8 Conn. R. 500. 3 Day's R. 300. 
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What notes negotiable.-All promissory notes, duly executed, 
to the amount of thirty-five dollars, or more, for the payment of 
money only, made payable to any person or persons, on his, her, 
or their order, or to the bearer, are assignable, according to the 
custom of merchants and the law relating to inland bills of ex
change; nothing herein contained to vary the jurisdiction of the 
court in relation to the maker of such note, nor to authorize any 
person or persons to issue bills of credit to be used as a general 
currency or medium of trade, in lieu of money. (a) 

2. Rate of Damages on Protested Bills. 

When any bill of exchange, hereafter to be drawn or nego 
tiated within this state, on any person or persons of or in any 
state, territory, or district of the United States, is returned un
paid, having been duly protested for non-payment in the manner 
usual in cases of foreign bills of exchange, the person or persons 
to whom the same is or may be payable will be entitled to re
cover of the drawer or drawers, or the indorser or indorsers of 
such bill of exchange the damages hereafter specified, besides the 
principal sum for which said bill was drawn, with lawful interest 
on the aggregate amount of such principal sum and damages, 
from the time at which notice of protest was given and the pay
ment of said principal sum and damages was demanded, to \vit : 
if such bill was drawn on any person or persons of or in the 
city of New-York, two per cent. on the principal sum specified 
in such bill; if upon any person or persons of or in the states of 
New Hampshire, Vermont, Maine, l\Iassachusetts, Rhode Island, 
New-York (excepting the city of New-York), New Jersey, 
Pennsylvania, Delaware, Maryland, or Yirginia, or of or in the 
District of Columbia, three per cent. upon such principal sum; 
if upun any person or persons of or in the states of North Caro
lina, South Carolina, Ohio, or Georgia, five per cent. upon such 
principal sum; or if upon any person or persons of or in any 
other state, territory, or district of the United States, eight per 
cent. upon such principal sum; such damages, so to be recovered 
and received, to be in lieu of interest and all other charges, to the 

(0) R. S. title 72. 
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time at which the notice of such protest and demand of payment 
was made and given as aforesaid; and the amount of such bill 
and the damages payable thereon, as above specified, will be 
ascertained and determined without any reference to the rate 
of exchange existing at the time of such notice and demand of 
payment. (a) 

3. The Law of Usury. 

What is lawful interest.-Lawful interest in this state is six 
per cent. 

Usurious contracts void.-All bonds, contracts, mortgages, 
and assurance whatever, made for the payment of any principal 
or money lent, or covenanted to be lent upon or for usury, 
whereby more than lawful interest is reserved or taken, will be 
utterly void. (b) 

Penalty for taking usury.-Any person taking usury in any 
form will forfeit the money or other property lent, bargained, 
sold, or agreed for in the usurious bargain or agreement, one
half to the prosecutor and the other half to the treasury of the 
state. (c) 

In an action on any contract, if the defendant inform the 
court that such contract \"US made on a usurious consideration, 
the court, as a court of equity, may examine the parties, and re
ceive any other proper testimony thereon. If plaintiff refuses to be 
thus examined, he will become nonsuit, and defendant will recover 
costs. 

And if the court find that the contract was given on usurious 
consideration, they will adjust the same in equity, and give judg
ment for the plaintiff to recover no more than the value of the 
goods or the principal sum of money which the defendant re
ceived, without interest or any advance on the same. (d) 

(a) R. S. title 72. 

(b) R. S. title 115. 5 Conn. R. 156. 3 Day's R. 68,268,356. I Root's R. 294. 
(e) 4 Day's R. 37, ll4. 2 Conn. R. 345. 
(d) 5 Conn. R. 183. 8 Th. 35. 1 Root's R. ll5, 129, 137,255,267,367. 
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4. Frauds. 

Statute of frauds.-No suit in law or equity may be brought 
or maintained on any contract or agreement whereby to charge 
any executor or administrator on any special promise to answer 
damages out of his own estate; or whereby to charge the defend
ant on any special promise to answer for the debt, default, or 
miscarriage of another person; or to charge any person on any 
agreement made upon consideration of marriage; or upon any 
contract for the sale of lands, tenements, or hereditaments, or any 
interest in or concerning them; or on any agreement that is not 
to be performed within the space of one year from the making 
thereof; unless the contract or agreelllent upon which such ac
tion is brought, or some memorandum or note thereof, i,; made in 
writing, and signed by the party to be charged therewith, or some 
other person thereunto by him authorized. (a) 

No cOlltract for the sale of any g<Jods, wares, and merchan
dise, for the pricc of thirty-fin, dollars or upwards, will be con
sidered valid, unless the buyer accept part of the guods ,0 sold, 
and recover the same, or give something in earnest, to bind the 
bargain, or in part payment, or some note or memorandum in 
writing of the said bargain be made and signed by the parties to 
be charged, or their agents lawfully authorized. 

Frallr/lllent conveyances and the penalty for makmg them.
All fraudulent and deceitful conveyances of real or per~l)n'tl es
tate, and all bonds, suits, judglllellt~, executions, 0; contracts, 
made with intent to avoid any debt or duty of othen, WIll be 
void, as against those persons only, their heirs, executors, admin
istrators, or assigns, whose debt or duty is endeavored to be 
avoided. (b) 

And all the parties to such fraudulent contract, knowing the 
fraud, who shall. wittingly justify the same, as being done bona 
fide and on good consideration, will forfeit one year's value of 
the land, and the whole value of the goods and chattels, and 

(a) R. S. title 39. IO Conn. R. 198. 2 Day's R. 225, 457, 535. 1 Root's R. 57, 
59,7:), n, I-!I, 1·12. li2. 549. 

(6) 10 Conn R.54. 4 DdY'sR. 284. 5Ib.227,534,384,345. 1 Root's R. 478. 
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whatever money is contained in such fraudulent bond or con
tract. (a) 

Assignment for the benefit of creditors to be void unless it 
comply with certain pl'ovisions.-All conveyances and assign
ment of lands, tenements, goods, chattels, or choses in action 
hereafter made, directly or indirectly, by any person in failing 
circumstances, with a view tl) his inso!\'ency, to any person or 
persons in trust for his creditors, or any of them, will, as against 
the creditors of the person making such conveyance or assign
ment, be fraudulent and void, unless the same be made in writing 
for the benefit of all said creditors, in proportion to their claims, 
and be lodged for record at the office of the court of probate for 
the district where the assigner or assigners, or some of them 
reside. (b) 

5. Limiti'd Partnerships, and Liahtltty of Corporate Institutions. 

Purposes for which limited partnerships may be f07'med: of 
whom said partnership may consist: liahility of each class of 
pa1·tners, and name of the firm.-The same as in l\Iassachusetts. 

Certificate to be furnished by pm·tllt'l"s.-Provi~ions as to cer
tificate to be signed by partners, the same as in l\I assachusetts, 
except that the partners lllW,t make and sign such certificate be
fore one of the judges of the Superior Court, or a judge of the 
county court, and it must be registered in the office of the town 
clerk (If the town in which the principal business of the partner
ship is carried on, and in like manner in every town where the 
partnership has places of business. And at the time of making 
such registry it \"ill be the duty of such of the general partners 
as are authorized by the partnership to transact and manage the 
concerns to make oath of the actual and bona fide advance or 
payment of the sum or sums by the special partners, according 
to the registry of the amount of the same: and no such capital 
may be advanced to the common stock of the partnership, by the 
special partners, but in cash payments: and if any person be 
guilty of willful false swearing in the premises, he will be deemed 
guilty of perjury. In case the provisions herein contained in 

(a) 4 Conn. R. 342. 8 lb. 532. (b) lO Conn. R. 291. 9 lb. 492. 
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reference to said registry are neglected, or a false registry made, 
all the partners will be held liable as general partners. (a) 

Capital not to be withdrawn.-No part of the capital fur
nished by special partners may be withdrawn at any time within 
the period during which the partnership is continued: nor will 
any special partner be allowed to claim as a creditor in case of 
the insolvency or bankruptcy of the partnership. 

Publication of terms of pal·tnership.-It will be the duty of 
the partners in any partnership formed under this act to publish 
the terms of the partnership, so registered as aforesaid, for at 
least six weeks after such registry, in at least one newspaper, 
published in the county in which their business is or is to be car
ried on, and in case no newspaper is published in wid county 
then in a newspaper published in an adjoining county. 

Suits to be brought by and against general pal·tners only.
The same as in Massachusetts. 

Capital of corporate institutions limited.-The amount of 
capital stock in every joint stock corporation will be fixed and 
limited by the stockholders, in their articles of association, in no 
case to be less than four thousand dollars, nor more than two 
hundred thousand dollars, and to be divided into shares of twenty
five dollars each. (b) 

Witltdrawal (~f capital stock before payment of the debts of 
the company.-If the capital stock of any such c"rporation be 
withdrawn and refunded to the stockholders, before the payment 
of all the debts of the company for which such stock would have 
been liable, the stockholders will be liable to any such creditor 
of said company, in an action founded on this statute, to the 
amount refunded respectively as aforesaid. 

Officers illimtionally neglecting to perform certain require
ments of tlte act.-If the president, directors, or secretary of any 
such corporation neglect or refuse to comply with the fifteenth, 
sixteenth, and seventeenth sections of the act whereof these sec
ti4 IllS are a part, respecting the publication of articles of assocIa
tion, making and recording the certificate required by law, 
increase of capital stock, annual returns, and transfer of stock, 
such of them so neglecting or refusing will jointly and severally 

(a) R. S. title 77. (b) lb. title 14. 
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be liable in an action founded on this statute, for all debts of said 
company contracted after such neglect and refusal. 

Liability of directors if a dividend is paid when the company 
is insolvent.-If the directors of any such corporation declare 
and pay a dividend when the company is insolvent, or any divi. 
dend, the payment of which would render it insolvent, knowing 
said company to be insolvent, or that such dividend would render 
it so, the directors assenting thereto will be jointly and severally 
liable, in an action founded on this statute, for all debts due from 
said cOll1pany, at the time of such dividend. 

Penalty on corporations for violating any of the provisions 
of this ({ct.-If any corporation established under the authority 
~f this act, viulate any of the provisions of said act, and said 
company thereby become insolvent. the directors ordering or 
assenting to ~lIch violation will jointly and severally be liable in 
an action founded on this statute, for all debts contracted after 
such violation. 

Liability of pri t"ate property of stockholders on certain con· 
tracts.-Xeither the person nor the private property of the stock· 
holders of mallufacturing companies now (1818) incorporated in 
this state, ,,"ill be liable for or on account of any contract made 
by such company after the fourth day of July next, made for the 
sole benefit of said company: provided that no company may 
take the benefit of this act unless by said fourth of July it lodge 
a certificate with the town clerk of that town ,\·here the factory 
of such company is situated, containing the amount of the capital 
stock of such companies. (a) 

6. Laws of Insolvency. 

Petition by insoleent debtor.-On petition of any innabitant 
of this state to the superior court, held in the county where he or 
she is an inhabitant, representing that he or she is insolvent, and 
praying for relief, such court, as a court of chancery, will have 
cognizance of the case, and if it appear on hearing that the peti. 
tioner has a fair character for probity and industry, is not justly 
chargeable with idleness or mismanagement in his or her affairs: 

(a) R. S. title 64. 
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that he or she has become insolvent, and has not conveyed away 
estate with intent to defraud his or her creditors, he or she will 
be deemed an insolvent debtor under this act. (a) 

Notice to creditors out of the state.-On application of the 
debtor to either of the judges of said court, he will grant an order 
directing notice of such petition to be given to the creditors of 
such debtor living without this state; and on proof that such 
order has been complied with, the court may proceed to hear and 
determine such petition at the term when it is made returnable. 

Commissioners, their powers and duties.- \Vhen any person 
is adjudged an insolvent debtor, such court may appoint two or 
three commissioner~, sworn to execute faithfully the trusts reposed 
in thelll, to whorl! within thirty days from the rising of the court 
aforesaid, such insolvent debtor will make an assignment under 
oath of all his or her estate, except that which is exempted from 
attachment. The commi:;sioner or any creditor may examine 
said debtor, on oath, as to any matters touching his estate. And 
it will be the duty of said commissioners to convert all the effects 
and estate so assigned to them into money, as speedily as may be, 
for the use of the creditors of said debtor. 

Said commissioners will receive, adjust, and ascertain the debts 
due and owing by said illS()h'ent to such creditors as shall season
ably present and prove their claims. Said commis~i( 'llers, within 
thirty days after the making of said assignment, will give such 
public notice (.r their meetin~s as said court shall direct; and 
they will meet three different times within six months fr()m the 
time of said public notice, unless by order of the court the time 
of the last meeting be further extended. Xo claim \"ill be admit
ted after such last meeting, but as soon as may be thereafter the 
COlllllli~si()lIeri! will examine and decide on all claims which then 
remain undecided. And said commissioners will an-rage all 
claims allowcd, upon the avails of the estate which shall come to 
their I'()s~e~~ion, first deducting therefrom all claims that may be 
allowed in favOl' of this state, and a reasonable amount le)r their 
services and expenses. and will pay over to each creditor, whose 
debt has been proved and allowed, his or her ratable share or 
dividend. 

(4) R. S. title 53. 4 Conn. R. 1. 2 Conn. R. 503. 8 Conn. R. 480 



124 Lc\ 'v OF DEBTOR AND CREDITOR 

Limitation of Personal Actions. 

Certificate of discharge.-If, on the examination above men
tioned, it be the opinion of said commissioners that said insolvent 
has made a full and fair disclosure and assignlllent of his or her 
estate, they will deliver to him a certificate under their hands, 
the he or she has made such assignment in conformity with this 
act, which certificate will protect the person of said insolvent 
from arrest or imprisonment on any debt or demand due or owing 
to any creditor named in his or her petition, at the date thereof, 
or to any other creditor claiming or receiving any share or divi
dend I"rlllll his or her estate, under this act. 

Powers of superior court oeer commissioners.-The superior 
court \\"hich shall have appointed, \vill have l'uwer, for cause 
shown, to remuve any commissioner, and fill any vacancy; and 
may on Illution of one-fourth of the creditors ill value, and rea
sonable notice to said commissioners, hear and decree concerning 
any l'ruceedings by them had, or any neglect charged against 
thelll, after grantiug the said certificate; and IlJaY by any proper 
process in chancery, as occasion may require, compel said com
missioners tl) execute their trust in such manner as the court shall 
adjudge that the provisions of this act require. 

7. LzmltatlOn of Personal Actions. 

Actions on specialties.-Actions on bonds or writings obliga
tury, contracts under seal, or promissory notes not negotiable, 
must be urought within seventeen years after the cause of action 
accrues; provided, howeYer, that persons legally incapable to 
bring such actions when the cause of action accrues, may bring 
the same at any time within four years after such incapacity 
ceases. (a) 

Actions of account, book debt, and assumpsit.-Actions of 
account, debt on book or on simple contract, or of assumpsit, 
founded on implied contract or on any contract in writing not 
under seal, except promissory notes not negotiable, are limited to 
six years after the cause of action accrues; provided, however, 
that persons legally incapable of bringing such actions when t~ 

(a) R. s. title 60. 
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cause of action accrues may bring them at any time within three 
years after such incapacity ceases. 

Actions of trespass on the case.-Actions of trespass on the 
case are limited to six years after the right of action accrues. 

Actions on express contracts not rrduced to writing, trespass, 
and case for words.-Actions upon express contract, other actions 
of book debt, on proper subjects thereof, not reduced to writing, 
or some note or memorandum thereof made in writing and signed 
by the party to be charged therewith, or some other person law
fully authorized; actions of trespass and actions upon the case 
for words, are limited to three years after the right of action 
accrues. 

Actions on penal statutes.-Actions for forfeitures on penal 
statutes are limited to one year after the offence committed. 

Actions against officers for neglect of duty.-Actions against 
sheriffs, deputy sheriffs, and constables, for neglect of duty, are 
limited to two years after the right of action accrues. 

Time of commencing new suit after reversal or arrest of judg
ment.-If in any of said suits or actions, judgment be given for 
the plaintiff, and the same be reversed by error, or a verdict 
pass for the plaintiff, and upon matter alleged in arrest of judg
ment, the judgment be given against the plaintiff: that he take 
nothing by his writ, declaration, or bill, the party plain tift: his 
heirs, cxecutors, or adminstrators, lllaY commence a new suit 
within a year after such judgllll·nt revcrsed or givell against the 
plaintiff. In the several cases aforesaid, the time of the defend
ant's absence from the state is to be excluded from the com
putatioll. 

Writs of error and petitions for new trial.-\Vrits of error 
brought for the reversal of any judgment, and petitions for new 
trial in cases where final judgment has been rendered in chancery 
or at law, are limited to three years after the rendering of such 
judgment. 

s. Effect of Marriage upon Rights of Property. 

The interest of any married man in the real estate of his wife, 
whether possessed by her at the time of marriage, or acquired 
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durin" coverture cannot be taken on an execution against him 
i:")' '-' 

durin" the life of the "'ife, or the life or lives of children the issue t> 

of such marriage. This act does not afiect the remedy upon any 
contracts made prior to the 1st of July, 1845. (a) 

9. Effect of Death on Rights of Credit01·s. 

lP"'/l executor should prove a will, and proceedings in case 
he re(lIsl' the trust.-The executor of the will of any person de
ceas~d must prove it within thirty days after the testator's 
lecease, or present the 'will and declare his refusal of the execu
torship. In the latter ca~e, the court of probate will commit the 
administration of the estate, with the will annexed, to the widow 
or next of kin, or one or more of the principal creditors. (b) 

tl'llllt court will grant administration, and the nature of the 
bond .!;'it·('n by administrators and executors.-Substantially the 
same as in "'lassachusetts. 

Liability of persons embezzling or concealing the effects of a 
deceased jierson.-Persons selling or embezzling any effects of 
the deceased, before taking out administration and exhibiting a 
true im'entory of all the known estate, will be liable to the ac
tions of any persons aggrieved as executors in their own wrong. 

Persons refusing to deliver or give a satisfactory account to 
the e~ecutor or administrator of any effects in their hands be
longing to the estate of the deceased, may be bound over by any 
justice of the peace to appear before the next probate court. If 
he refuse to be examined on oath before said court, or to answer 
the interrogatories put to him by said court, he may be committed 
to prison, there to remain till he conforms to the law. 

Removal of executor or administrator.-If any executor or 
administrator, by reason of absence, sickness, or insanity, become 
incapable of executing his trust, or neglect or refuse to do the 
duties thereof, or waste the estate, and be unable personally to 
respond in damages, he may be removed from office by the court 
of probate, on due complaint by any heir, devisee, legatee, credit
or, or surety in an administration bond, who has been injured or 
may be exposed to injury, and proof of the facts stated in such 
complaint. 

(a) Acts of 1845, p. 3f. (6) R. S. tide 31. 
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On such removal, a new executor or administrator will be ap
pointed by the court of probate, who will :eceive all the property 
of the deceased, and perform all the dutIes of the first executor 

or administrator. 
Distribution of real and personal estate of a person dying 

intestate.-The court of probate will distribute the estate, both 
real and personal, of any person dying intestate, (unless the per
sons interested in the estate agree upon a division,) in manner 

following: 
One-third part of the personal estate to the wife of the intestate, 

if there be any, and one-third of the lands and houses during life, 
where she has not been otherwise endowed before marriage, and 
alJ the residue of the real and personal estate, by equal propor
tions, according to its value at the time of distribution, to and 
among the children, and their legal representatives, if any of them 
are dead, excepting children who receive estate, by settlement 
of the intestate, in his life time, equal to the share of the others; 
and children advanced by settlement or portion, not equal to the 
shares of the rest, will have enough to make all the shares equal. 

Certain specified changes may be made in this method of dis
tribution, for the better accommodation of the heirs of any estate. 

If any child die before he or she become of age, and before 
marriage, or before any legal disposition thereof, and before mar
riage, the portion of such child will be equally divided among the 
surviving children and their legal representatives. 

If there be no children or legal representatives of them, one 
moiety of the personal estate will go to the wife, for ever, and 
one-third of the real estate for the term of life; and the residue 
of the estate, both real and personal, except as hereinafter pro
vided, will be distributed and set off equally to the brothers and 
sisters of the intestate, of the whole blood, and those who legally 
represent th~m: if there be no such kindred, then to the parent 
or parents: If there be no parent, then equally to every of the 
brothers and ~isters of the half blood, and those who legally rep
resent the~: If there be no parent, or brother, or sister, or legal 
representa.tlves of them, then equally to the next of kin in equal 
degree: kmdred of the whole blood to take the preference to kin
dred of the half blood in equal degree: no representatives to be 



128 LA W OF DEBTOR AND CREDITOR. 

Mode of Collecting Debts. 

admitted amongcollaterals, after the representatives of brothers and 
sisters. Provided, that all the real estate of the intestate received 
from his or her parent, ancestor, or other kindred, will belong equal
ly to the brothers and sisters of the intestate and their legal repre
sentatives of the blood of the person or ancestor from whom such 
estate came or descended: if there be no such brothers and sis
ters or legal representatives, then equally to the brothers of such 
person or ancestor and their legal representatives: if there be 
none such, it will be set off and divided like other real estate. 
If there be no wife, all the estate will be divided among the chil
dren and heirs in manner aforesaid. 

Time for granting administration and proving will, limited. 
-Administration will not be granted on the estate of any de
ceased person after the expiration of seven years hom his death. 

No will will be allowed to be proved by any court of probate 
after the expiration of ten years from the death of the testator: 
provided, that when any minor is interested in the estate, three 
years will be allowed, after he obtains his majority, to take out 
administration thereon, or to prove and allow the will. 

Insolei'llt estates.-In case of insolvent estates, commissioners 
will be appointed, claims received, and a report made by them, 
substantially as provided by the laws of Massachusetts. If, upon 
such report, the estate appears to be insolvent, sale of all the pro
perty, real and personal, will be made, except certain necessary 
household goods for the widow, and the proceeds applied to the fu
neral expenses and incident charges of settling and selling the es
tate: debts due for the last sickness of the deceased, taxes and 
debts due to the state, and the debts of the several creditors, as allow
ed by the commissioners, in proportion to the sum found to be due. 

10. Mode of Collecting Debts. 

I. BY FOREIGN ATTACHMENT. 

lVhat is attachable by trustee process.-The effects of absent 
or absconding debtors, concealed in the hands of their attorneys, 
agents, factors, or trustees, so that they cannot be found or come 
at to be attached, and debts due from any person to such debtors, 
are attachable by trustee process. (a) 

(a) R. S. title 37. 
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Proceedings on trial of suits against trustees, judgment, exe
cution, c}c.-Such attorney, agent, factor, trustee, or debtor, may 
defend his principal in such suit. If defendant be not in the state, 
and do not appear by himself or attorney, and said attorney, agent, 
&c., do not appear to defend, the court may continue the action 
one or two terms. 

If the plaintiff obtain execution, the officer serving the same 
will make demand of the amount due thereon from the trustee 
and principal defendant, and if the trustee do not expose the 
efiects in his hands, and the debtor do not pay the debt, a writ of 
scire facias may be brought against said trustee. If, on trial, it 
appear that he has in his hands effects of said debtor, or is indebted 
to him, or if he is defaulted, or refuses to disclose on oath, execu
tion will issue against him, to be paid out of his own goods or 
estate, with lawful costs; unless it appear on the trial that the 
effects are of less value and the debt of less amount than the 
judgment recovered against such absent or absconding debtor, in 
which judgment will be rendered to the value of the goods or the 
amount of the debt. (a) 

lV/n'n dcmand must be made of trustee; limitation of scire 
jacias.-Effects or debts of an absent or absconding debtor will 
not be holden or secured in the hands of his attorney, agent, fac
tor, trustee, or debt"r, by yirtue of any judgment rendered against 
the debtur, unless demanded of them within sixty days after the 
rendition of the judgment. And no writ of scire facias may be 
maintained against such attorney. agent, &c., unless the same be 
brought within one year next after the right of taking out or 
bringing the same shall have accrued. (b) 

D"/Jlu/'s dischart,;ed from imprisonment, c}c., to be deemed ab
scolllling debtors.-Whenever the person of any debtor shall 
be discharged from imprisonment or shall not be liable thereto, at 
the suit of any of his or her creditors, he or she shall, as to such 
creditor or creditors, he deemed an absconding debtor, within the 
meaning of this act, and may be proceeded against as such. 

No deli! less than ten dollars, for personal labor or services, 
to be subject to foreign attachment.-No debt under ten dollars 

(a) 8 Conn. R. Ill. Kirby's R. 157,421,376. I Root's R.138, 507, 295, 557, 
276, 548, 473, 550. '(b) I Root's R. 324. 

9 
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which shall have accrued by reason of the personal labor or ser
vices of the person to whom the same may be due, may be taken 
or holden by virtue of any foreign attachment instituted against 
such person under this act. 

II. BY SUIT AT COl\I~ION LAW. 

Process in ciril actions.-The process in civil actions is by 
sump10ns, or attachment against the goods and chattels of the 
defendant, and for want thereof, against his lands, or in some 
cases against his person. (a) 

Imprisonment.-X 0 person can be arrested upon any process, 
mesne or final, in an action founded simply upon contract. A 
party may be arrested on the ground of fraud, fraudulent obtain
:ng of credit, fraudulent removing, concealing, or conveying of 
l)roperty. Every prisoner, upon giving bond, may obtain the liber
',ies of the jail. 

1\0 female can be imprisoned for any debt incurred since 
1826. 

Time within which judgment may be obtained where there is 
no control,ersy.-In an action where there is no appearance for 
.he defendant, judgment may be obtained at the close of the term 
when said action is entered. 

When estate attached must be levied on by execution.-No es
tate attached on mesne process will be held to respond the judg
ment obtained by the plaintiff at whose suit the same is attached, 
either against the debtor, or any other creditor, unless said judg
ment creditor take out execution on such judgment, and have the 
same levied on goods or personal estate, within sixty days after 
final judgment, or on real estate, and have the same appraised and 
recorded within four months after :such judgment has been ob
tained; or if said goods or estate are ene-umbered by any prior 
attachment, the execution to be levied as aforesaid within the 
respective terms aforesaid, after such incumbrance is removed. 

Executions will be gmnted against what; and when they may 
be levied on the body.-Executions will be granted against the 
goods, chattels, lands, and in some cases the body of the debtor 

(a) R. S. title 2. 
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By act of 1847, homesteads not exceeding in value three hun
dred dollars, with the necessary repairs and additions, though 
above that sum, are exempt from execution. There are also ex
empted various minor articles. 

Liability of sheriff neglecting or refusing to pay over moneys 
collected.-Any sheriff neglecting or refusing to pay over moneys 
collected on execution, after the same have been duly demanded 
of him, will be liable to the party entitled to the same in the sum 
of two per cent. per month from the time of such demand till 
payment is made. (a) 

12. Courts. 

Besides the Probate and Appellate Courts, there is a Superior 
Court of Judicature, and there are County Courts, invested with 
general original jurisdiction at law and in equity in civil cases. 
The former court is held annually in each of the counties of the 
state. Two or more sessions of the County Courts are held each 
year, in the different counties of the state. 

(a) R. S. title 93. 
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12. COURTS. 

1. Bills of Exchange and Promissory Notes. 

Negotiability of and action on.-Promissory notes for the pay
ment of money to any person or order or to bearer, are negotiable 
in the ~allle manner as inland bills of exchange by the custom of 
merchants; and this, whether executed by natural or artificial per
sons. The payees, endorsees, and holders of the same may main
tain actions thereon, in like manner as on inland bills of exchange. 
A promissory note payable to the order of the maker, or of a fic
titious person shall have the same validity, if negotiated, as against 
the maker and all persons having knowledge of the facts, as ifpay
able to bearer. 

Acceptance.-No person in this state can be charged as the 
acceptor of a bill of exchange, unless the acceptance is in writing. 
If the acceptance is written on a paper other than the bill, it will 
only bind the acceptor in favor of a person to whom the accept
ance has been shown, and who on the faith thereof has received 
the bill for a valuable consideration. Where a written acceptance 
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is refused, the holder may protest the bill for non acceptance. An 
unconditional promise in writing to accept a bill before it is drawn, 
is deemed an actual acceptance in favor of every person who upon 
the faith thereof has received the bill for a valuable consideration. 

Rate of damages upon protested bills.-The following rate of 
damages is allowed upon bills of exchange drawn or negotiated 
within the state which have been protested for non-payment: three 
per cent. on bills drawn upon any person at a place in either of 
the states of Maine, New Hampshire, Vermont, .l\Iassachusetts, 
Rhode Island, Connecticut, New Jersey, Pennsylvania, Ohio, Del
aware, Maryland, Virginia, or the District of Columbia: five per 
cent. on bills drawn upon any person at any place in North or 
South Carolina, Georgia, Kentucky, or Tennessee: ten per cent. 
on bills drawn upon any person at any place in any other state or 
territory of the United States, or at any other place on or adjacent 
to this continent and north of the equator, or in any British or 
other foreign possessions in the West Indies, or elsewhere in the 
western Atlantic ocean: ten per cent. on bills drawn upon any 
person in any place or port in Europe. The damages are in lieu 
of interest, charges of protest and all other charges incurred pre
vious to giving notice of non-payment; but from such time the 
holder of the bill may recover lawful interest upon the aggregate 
amount of principal and damages. ~Where the contents of the bill 
are expressed in the money of account of the United States, the 
amount of the principal sum and damages is to be determined with
out any reference to the rate of exchange between the place at 
which and on which the bill is drawn; but where the contents of 
the bill are payable in ti.reign currency, the amount due is to be 
ascertained by the rate of exchange, or the value of the foreign 
currency at the time of the demand of payment. The same rate 
of daillages is allowed on the protest of bills for non-acceptance: 
the dalllagcs in either case to be recovered only by the holder of 
a bill who has purchased the same or some interest therein for a 
valuable consideration. (a) 

2. Interest. 

Seven per cent. is the legal rate of interest, and all contracts 
or assurances for a higher rate are void, and if the usurious inter

(a) R. C. ii. 53. 
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est has been paid it may be recovered back. Wherever a borrower 
files a bill in chancery for discovery or relief or both, the court 
shall not require any offer to pay the lawful interest or principal, 
but shall, if the usury be established, declare the contract void, 
and order the usurious security to be delivered up and cancelled. (a) 
In the computation of interest a month is to be considered as the 
twelfth part of the year, and as consisting of thirty days. 

3. Frauds. 

Besides the statute respecting fraudulent conveyances of real 
estate, various conveyances and contracts relative to goods, chat
tels and choses in action are declared fraudulent. All conveyances, 
deeds of gift, transfers, or assignments, nrbal or written, of goods, 
chattels or things in action made in trust for the use of the person 
making the same are void as against the creditors, existing or 
subsequent of such person. All sales by a vendor, of goods and 
chattels in his possession or under his control, and every assign
ment of goods and chattels by \Yay of mortgage or security, or 
upon any condition whatever, unless the same be accompanied by 
an immediate delivery, and followed by an actual and continued 
change of possession of the thing sold, mortgaged or assigned, are 
presumed to be fraudulent and void, as against the creditors of 
the vendor, or the person making the assignment, or subsequent 
purchasers in good faith, and the burthen of establishing the fair
ness of such sale or assignment is imposed upon the persons claiming 
under them. The creditors embraced by this provision, are all 
persons \Yho may be creditors of the vendor or assignor at any 
time ,vhile such goods and chattels remain in his possession or 
under his control. 

A mortgage of personal property unaccompanied by any 
c.hange of possession will be valid, if filed according to the direc
tlO~ of the st~tute, in the city or town where the mortgagor 
resides at the time of the execution thereof, or in case of his non
reside?ce in the city or town where the mortgaged property is 
then situate; a copy of the mortgage and a statement of the interest 
of the mortgagee therein, to be filed ane w, at the expiration of a 
year. 

(a) R. S. u. 56. 
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All conveyances or assignments of either real or p~rsonal est~te 
made with the intent to hinder, delay or defraud creditors are vOld. 

No grant or assignment of any existing trust in lands, goods, or 
choses in action, will be valid, unless made in writing. The folio,\"
ing agreements are void, unless the same, or some note or memo
randum thereof, expressing the consideration, be in writing, and 
subscribed by the party to be charged therewith. 1. Every 
agreement that by its terms is not to be performed within one year 
from the making thereof. 2. Every special promise to answer for 
the debt, default, or miscarriage of another person. 3. Every 
agreement, promise, or undertaking made upon consideration of 
marriage, except mutual promises to marry. All contracts for the 
sale of goods, chattels or choses in action for the price of fifty dol
lars or more, are void, unless 1. A note or memorandum of the 
contract be made in writing, and subscribed by the parties to be 
charged thereby: or 2. Unless the buyer recei ve or accept part of 
such goods, or the evidences, or some of them of such things in 
action: or 3. Unless the buyer at the time, pay some part of the 
purchase money. 

A memorandum by an auctioneer in his sale book, at the time 
of the sale of any goods at public auction, specifying the nature 
and price of the property sold, the terms of the sale, the name of 
the purchaser, and the name of the person on whose account the 
sale is made, is deemed a note of the contract of sale within the 
meaning of the law. (a) 

4. Principals, Factors, and Agents. 

The nominal shipper of merchandise is deemed the true owner 
there?f, so fa~ as to entitle the consignee, who has no notice by 
the bIl.1 of ladmg or otherwise, that he is not the bona fide owner, 
t~ a hen t?ereon for any money advanced or negotiable security 
gl~'en by him to such shipper, or for any money or security re
ceived by such shipper for his use. An agent intrusted with the 
p.ossessi~n of a bill.of lading or other documentary evidence of 
title, or mtrusted with the possession of mercha d' J." h fIn Ise lOr t e pur-
poses 0 sa e or as a security for advances to be obtained thereon, 

(a) R. S. ii. 194. 
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is deemed the true O\Yl1er so far as to give validity to any con
tracts by him for its sale, or for a loan of money, or advance of 
negotiable security on its faith. Where, however, the person 
making advances is ad\'ised that the factor is not the owner, the 
courts have held that he is not entitled to the protection of the 
act. (a) The depositary of such merchandise as a security for an 
antecedent debt, acquires no other rights therein, than were pos
sessed by the agent at the time of the deposit. 

The true uwner of merchandise thus deposited may reclaim it, 
upon repaYlllcnt of the Illouey advanced, or restoration of the se
curity given on its faith, and upon satisfaction of such lien as may 
exist thereon in faF)r of the agent depositing the same: or he 
may reco\'er from such depositary any balance of the proceeds 
ari:-:ing from the sale of such merchandise, which may remain 
after sati~fying his just dues. Commun carriers, \\'arehouse keep
ers, and persons to \\'hom property has been committed for trans
portation or storage, are not agents within the meaning of the 
factor's act. (b) 

5. Effect of Jltlarriage upon the Rights of Property. 

The real and personal property owned by any female hereafter 
married, at the time of her marriage, and the rents, issues, and 
profits thereof remain her sole and separate property, as if she 
were a single female, and are neither subject to the disposal of 
her husband, nor liable for his debts. The real and personal pro
perty, and rents and profits thereof, of a female now married, shall 
not be subject to the disposal of her husband; but shall be her 
sole and separate property, as if she were a feme sole; except that 
it shall be liable for the debts of her husband heretofore contracted. 
Married women mar take and hold to their own separate use, 
free from the control of their husbands, or any liability for their 
debts, any real or personal property coming to them from any 
other person than the husband, by gift, grant, devise, or be
quest. (c) 

This law was enacted 7th April, 1848. 

(a) Stevens v. Wilson, 6 Hill 512. (b) Acts of 1830. (e) lb. of 1848. 
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6. Limitation of Actions. 

An action upon a judgment or decree of any court of the 
United States, or of any state or territory within the United 
States, or an action upon a sealed instrument, must be brought 
within twenty years. An action upon a contract obligation or 
liability expressed or implied, excepting those already mentioned; 
an action upon a liability created by statute, other than a penalty 
or forfeiture; an action for taking, detaining, or injuring any 
goods or chattels, including actions for the specific recovery of 
personal property, or an action for relief on the ground of fraud, 
must be commenced within six years. The cause of action is not 
deemed to have accrued until a discovery by the aggrieved party 
of the facts constituting the fraud. An action against a sheriff or 
coroner upon an official liability, must be brou.~ht within three 
years, excepting that an action for an escape must be brought 
within one year. In an action brought to recover a balance due 
upon mutual open and current accounts, where there have been 
reciprocal demands between the parties, the cause uf actiun is 
deemed to have accrued from the time of the last item in the ac
count on the adverse side. 

Where a person is out of the state at or after the time when 
any cause of action has accrued, such period of ahsence is not 
deemed a part of the limitation. If any person entitled tn an ac
tion is at the time of its accruing, an infant, feme ecwert, lunatic, 
or imprisoned upon a criminal proceeding for a term less than 
that of his natural life, the time of such disability is not to be con
sidered a part of the period of limitation. 

"'dmowledgment in writing.- 'Where the time for commencing 
an action ari~ing on contract has expired, the cause of action can 
only be revived by an acknowledgment or new promise in writing. 
signed by the party to be charged thereby. 

7. Limited Partnerships. 

Limited partnerships for the transaction of any mercantile, 
mechanical, or manufacturing business, not including banking or 
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insurance, \vithin this state, may be formed by two or more 
persons. 

Such partnerships may consist of one or more persons, who 
shall be called general partners, and who shall be jointly and 
severally responsible as general partners now are by law; and 
of one or more persons \vho shall contribute, in actual cash pay
ments, a specific sum as capital to the common stock, who shall 
be called special partners, and who shall not be liable for the 
debts of the partnership, beyond the fund so contributed by him 
or them to the capital. 

The general partners only shall be authorized to transact 
business and sign for the partnership, and to bind the same. 

The persons desirous of joining such partnership, shall make 
and severally sign a certificate which shall contain, 

1st. The name or firm under which such partnership is to be 
conducted; 2d. The general nature of the business intended to 
be tran~acted; 3d. The names of all the general and special 
partners illterested therein, distinguishing which are general and 
which are ~pecial partners, and their respective places of resi
dence; <!tho The amount of capital which each special partner 
shall have contributed to the common stock; 5th. The period at 
which the partnership is to commence, and the period at which 
it will terminate. This certificate must he acknowledged or 
proved, and certified before the same persons and in the same 
manner as conveyances of land; and when thus acknowledged 
and certified, it must be filed in the office of the clerk of the 
county in which the principal place of the partnership business is 
situated, and recorded by him in a book kept for that purpose. 
If the partnership have places of business in different counties, a 
transcript of the certificate and acknowledament shall be filed 
and recorded in each. An affidavit of one o~ more of the gene. 
ral partners shall be filed with the oriainal certificate statincr that 

I:> 'I:> 

the sums therein specified to have been contributed to the com-
mon stock, have been actually and in good faith paid in cash. 
The partnership will not be considered as formed until these 
requisition~ of the la~ have been complied with; and if any false 
~tatement IS. made m the certificate or affidavit, all the parties 
mterested WIll be deemed general partners. The terms of the 
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partnership must be published for six weeks after the registry, in 
two newspapers to be designated by the clerk of the county in 
which the registry is made, and published in the senate district in 
which the business is carried on, or it will be deemed general. 

Every renewal or continuance of such partnership, beyond 
the time originally fixed for its duration, shall be certified, ac
knowledged, and recorded, and an affidavit of a general partner 
be made and filed, and notice be given in the manner herein 
required for its original formation; and every such partnership 
which shall be otherwise renewed or continued, shall be deemed 
a general partnership. 

Every alteration which shall be made in the names of the 
partners, in the nature of the business, or in the capital or shares 
thereof, or in any other matter specified in the original certificate, 
shall be deemed a dissolution of the partnership; and every such 
partnership, which shall in any manner be carried on after any 
such alteration ,hall have been made, shall be deemed a general 
partnership, unless renewed as a special partnership, according to 
the provisions of the last section. 

The business of the partnership shall be conducted under a 
firm, in which the names of the general partners only shall be 
inserted, without the addition of the word "company," or any 
other general term; and if the name of any special partner shall 
be used in such firm, with his privity, he shall be deemed a gene
ral partner. 

Suits in relation to the business of the partnership may be 
brought and conducted, by and against the general partners, in 
the same manner as if there were no special partners. 

Special partners may from time to time, examine into the 
condition of the partnership concerns, and advise as to their ma
nagement, but shall not transact any business on account thereof. 
as agent or otherwise; and any violation of this provision \vill 
subject them to the responsibilities of general partners The spe
cial partners are not to withdraw any part of the capital stock 
contributed by them, during the continuance of the partnership, 
in the shape of dividends, profits, or otherwise. All sales or trans
fers of partnership property, in contemplation of insolvency, or of 
the insolvency of any partner, with a view to give preference to 
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any creditor of such partnership or insolvent partner, over the 
other creditors of the partnership, and all other assurance, exe
cuted for the same purpose, are void as against the creditors of 
the partnership. The same provision is applicable to a similar 
transfer by a general or special partner of his own effects. In 
case of the bankruptcy of the partnership, no special partner can 
claim as a creditor until the claims of all creditors of the partner
ship have been satisfied. No dissolution of a partnership may 
take place previous to the time specified in the certificate of its 
formation or renewal, until a notice thereof has been filed and 
recorded as in the case of the original certificate; and also pub
lished once a week for four weeks in the state newspaper, and in 
a newspaper printed in each of the counties where the partnership 
has a place of business. Any special partner concurring or par
ticipating in the violation of these provisions, liable as a general 
partner. (a) 

General prueisiun as to partnership.-One of several joint 
debtors, or one partner upon the dissolution of a partnership, may 
compromise with one or all of the joint creditors, and thus exone
rate himself from all several or individual liability; which compo
sition shall be valid and binding upon the parties to it, but in no 
manner release the other partners, or impair the creditors' right 
to proceed against them. (b) 

8. Effect of Death upon the Rights of Creditors. 

Jurisdiction of Surrogates.-The estates of deceased persons 
are administered under the control of the Courts of Surrogates. 
These courts are not courts of record, but of peculiar and special 
jurisdiction, and any person claiming under their orders must 
show that the court had acquired jurisdiction in the mode pointed 
out by law. The surrogate is a local officer, confined in the exe
cution of his duties to the county for which he has been appointed. 
He is invested with authority to take the proof of wills of real 
and personal estate in the cases prescribed by law, and also to 
iake the proof of any will relative to real estate situated within the 
county of such surrogate, when the testator in such will has died 

(a) R. s. ii. 48 to 52. 
(b) lb. ii. 61. 



NEW-YORK. 141 

Effect of Death upon the Rights of Creditors. 

out of the state, not being an inhabitant thereof, nor leaving any 
assets therein; to grant letters testamentary and of administra
tion; to direct and control the conduct and settle the accounts 
of executors and administrators; to enforce the payment of debts 
and legacies and the distribution of the estates of intestates; to 
order the sale and disposition of the real estates of deceased per
sons; to administer justice in all matters relating to the affairs of 
deceased persons, according to the provisions of the statutes of 
the state. (a) 

Administration.-In cases of intestacy, administration is first 
granted to the relatives of the deceased, and if there be none 
such, then to his creditors; the creditor first applying, if there be 
no disqualification, to have the preference. 

Assets.-The following property is deemed assets, and goes to 
the executor or administrator to be applied and distributed as a 
part of the personal estate, and to be included in the inventory 
which he is required to make thereof-I. Leases for years: lands 
held by the deceased from year to year: and estates held by him 
for the life of another person. 2. The interest which may remain 
in the deceased at the time of his death in a term for years, after 
the expiration of any estate for years therein granted by him or any 
other person. 3. The interest in lands devised to an executor 
for a term of years for the payment of debts. 4. Things annexed 
to a freehold, or to any building, for the purpose of trade or 
manufacture, and not fixed into the \yall of a house, so as to be 
essential to its support. 5. The crops growing on the land of the 
decease!\ at the time of his death. 6. Every kind of produce 
raised annually by labor and cultivation, excepting grass growing 
and fruit not gathered. 7. Rent reserved to the deceased which 
had accrued at the time of his death. 8. Debts secured by mort
gages, bonds, notes or bills; accounts, money, and bank bills, or 
other circulating medium, things in action, and stock in any com
pany, \yhether incorporated or not. 9. Goods, wares, merchan
dise, utensils, furniture, cattle, provisions, and eyery other species 
of personal property, unless specially excepted. (b) 

Liability of real estate for payment of debts.-The general 
rule that the personal estate is the primary fund for the payment 

(/I) R. S. ii. 220. lb. 73 to 117. (b) R. S. ii. 89. 
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of debts, and must first be applied thereto, prevails in New-York; 
but in case of its deficiency, the executor or administrator may 
mortgage, lease, or sell, under the direction of the Surrogate's 
Cuurt, so much of the real estate as may be requisite for the pay
ment of debts. Such sale may be ordered either upon the appli
cation of the executor or administrator, setting forth and estab
lishing in his petition the facts necessary to justify such sale, or 
upon the application of a creditor where the executor or admin
istrator has rendered his account, and it appears therefrom that 
there are not sufficient assets to pay the debts of the deceased. 
The proceeds of the sale will be distributed among creditors, in 
proportion to their respective debts, without giving any prefer
ence to bonds or other specialties, or to any demands on account 
of any suit being brought thereon. The executor is not author
ized lu sell the personal estate, unless he has ascertained that a 
sale will be necessary to enable him to pay the debts, and dis
charge the legacies; and then only so much of the property as 
will be requisite for those purposes. 

Order in payment of debts.-The following order is to be ob
served in the payment of debts: 1. Debts entitled to a preference 
under the laws of the Cnited States. 2. Taxes assessed upon 
the estate of the deceased previous to his death. 3. Judgments 
docketed, and decrees enrolled against the deceased, according 
to the priority thereof, respectively. 4. All recognizances, bonds, 
sealed instruments, notes, bills, and unliquidated demands and 
accounts. No preference is to be given to debts due and payable 
over debts of the same class not due and payable; nor, except in 
th€) third class of cases, to any debt of one class over other debts 
of the same class: nor can such preference be acquired by com
mencing a suit for the recovery of any debt, or the obtaining a 
judgment thereon against the executor or administrator. 

JYutice to creditors, and settlement of their claims.-An execu
tor or administrator, within six months from the granting of let
ters testamentary or of administration, must insert a notice once 
in each \veek for six months in a newspaper printed in the county, 
and in so many other newspapers as the surrogate may deem 
most likely to give notice to the creditors of the deceased, requir
ing all persons having claims against his estate to exhibit the 
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same with the vouchers thereof, to the executor or administrator 
at a time and place to be specified in the notice; the day named 
to be at least six niOnths from the first publication of the notice. 
"Where an executor doubts the justness of any claim, the same 
may be referred to three disinterested persons, to be approved by 
the surrogate: where he disputes or rejects a claim, and no refer
ence is made, the claimant must within six months from the ma
turity of his demand, commence a suit for its recovery, or be 
for ever barred from maintaining any action thereon. 'Vhere suit 
is brought upon any claim not presented within the time pre
scribed after the publication of notice, the executor or adminis
trator is not chargeable with any assets which he may have paid 
in satisfaction of any claims of an inferior degree, or of any 
legacies, or in making distribution to the next of kin, before such 
suit was commenced, but such creditor may recover from any 
legatee or next of kin, the portion of assets which he llIay have 
received. (rt) 

Liability of executors and administrat01·s.-All actions upon 
contract may be maintained by or against executors or admini,
trators, which might have been maintained by or against their 
respective testators. Executors or adlllinistrators cannot be held 
to bail in any action brought against them in their representative 
character, unless it be to charge them with waste. 

Settlement of account.-At the expiration of eighteen months 
from the appointment of an executor or administrator, he may 
be required, upon the application of any person having a demand 
against the estate of the deceased, to render an account of his 
proceedings in the discharge of his trust, and the surrogate may 
make such order as shall be just and equitable in the premises. 
The executor or adrninistmtor may also. at the end of the same 
period, voluntarily produce an account of his proceedings before 
the surrogate, and after due notice to the parties interested in the 
estate, require the same to be judicially examined and settled, and 
procure a decree confirming or correcting such disposition of the 
property of the estate as he may have made, and directing him 
in the legal distribution of any which may still remain in his 

(a) R. s. n. 90. 
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hands.(a) If, upon such application, there is any creditor or 
other person interested, residing in any other state of the United 
States or Canada, the citation requiring their appearance must 
either be published once in each week for three months, in the 
state paper, or be personally served on such creditors at least 
forty days before the return thereof. The allowance of an ac
count upon final settlement is conclusive evidence of the follow
ing facts only: 1. That the charges made in such account for 
moneys paid to creditors, legatees, the next of kin, and for neces
sary expenses, are correct. 2. That such executor or adminis
trator has been charged all the interest for moneys received by 
him, and embraced in his account, for which he was legally ac
countable. 3. That the moneys stated in such account as col
lected, m:>re all that were collectable of the debts stated in such 
account, at the time of the settlement thereof. 4. That the 
allowances in such account for the decrease in the value of any 
assets, and the charges therein for the increase in such value, weri> 
correctly made. (b) 

Time for payment of debts.-The surrogate having jurisdic
tion may decree the payment of any debt, or a proportional 
part, upon the application of a creditor, at any time after six 
months have elapsed from the granting of letters testamentary or 
of administration. No execution, however, can issue upon a 
judgment against an executor or administrator until an account 
of his administration has been rendered and settled, or unless on 
an order of the surrogate who appointed him; and if account 
has been rendered to the surrogate by such executor or adminis
trator, execution shall only i~sue for the sum that shall have ap
peared upon the settlement of such account to be a just propor
tion of the assets applicable to the judgment. For this purpose, it 
is further provided, that where a creditor shall have obtained a 
judgment against any executor or administrator, after a trial at 
law upon the merits, he may at any time thereafter apply to the 
surrogate haying jurisdiction for an order arrainst such executor 
or administrator to show cause why an exe~ution should not be 
·ssued upon such judgment. The executor or administrator shall 

(a) Dayton's Law of Surrogates, 188; a work in which the entire subject of thill 
title is elaborately examined. (b) R. S. ii. 158. 
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thereupon be cited to appear and account before the surrogate; 
and If upon such accounting, it shall appear that there are assets 
in his hands, properly applicable in whole or in part to the pay
ment of the judgment so obtained, the surrogate shall order that 
execution be issued for such amount. (a) 

Limitation of actions against.-When the defendant to any 
action not barred by the statutes of limitation, dies during its pen
dency and before judgment, a new action may be commenced 
against his executors or administrators within one year from the 
granting of letters testamentary or of administration.(b) The term 
of eighteen months from the death of any testator or intestate, 
shall not be deemed a part of the time limited by law for com
mencing actions against his representatives. (c) 

9. Attachment. (d) 

lVhen it may be lssued.-The real and personal property of a 
debtor may be attached for the payment of his debts in the fol
lowing cases: l. \Vhenever such debtor, being an inhabitant of 
the state, shall secretly depart therefrom, "ith intent to defraud 
his creditors or to ayoid the service of ci\'il process, or shall keep 
himself concealed therein, with the like intent. 2. "'henever a 
non-resident of the state shall be indebted on a contract made 
within the state, or to a creditor residing within the state, although 
upon a contract made elsewhere. The application for the attach
ment must be in writing, verified by the affidayit of the creditor, 
or of the person making the application, on his behalf. It must 
specify the sum in which the debtor is indebted to the complain
ant, over and above all just discounts, and the grounds of the ap
plication; and the facts and circumstances to verify these grounds 
must also be established by the affidavit of t\\'o disinterested 
witnesses. \Vhere the officer to whom the application is made 
is satisfied with the evidence adduced, he may issue "warrants to 
the sheriff of every county in which such debtor may have any 
property, commanding him to attach and safely keep all the real 
and personal estate of such debtor within his county, excepting 

(a) R. S. ii. 88. 116. (b) lb. ii. 298. (c) lb. ii. 443. (cl) lb. ii. 62 to 74. 

10 
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articles exempt by law from execution, with all books and papers 
relating to same. 

iYutice.-Upon issuing any warrant of attachment, the officer 
shall also direct that a notice of the character hereafter described, 
be published in the state paper, and in a newspaper printed in 
the city of N ew- York, and in a newspaper printed in the county 
to which the attachment has issued, if there be one, and if there 
b~ none in such county, then in a newspaper printed nearest to 
such county; this notice to be published once in each week for 
three months, in the case of an absconding or concealed debtor, 
and for nine months in the case of a non-resident debtor; the notice 
in the case of an absconding or concealed debtor must state that 
an attachment has issued against the estate of such debtor, and 
that the same will be sold for the payment of his debts, unless he 
appears and discharges the attachment according ~o law, within 
three months from the first publication of such notice; and that 
the payment of any debts and delivery of any property belonging 
to such debtor, to him or for his use, and the transfer of any pro
perty by him, for any purpose whatever, are forbidden by law 
and are void. The notice in the case of non-resident debtors 
pursues a similar form, substituting" nine months," for" three," 
and then proceeding thus, " and that the payment of any debts 
due to him by residents of this ~tate, and the delivery to him, or 
for his use, of any property within the state belonging to him, and 
the transfer of any such property by him, are forbidden and void. 
And such payment or delivery will be deemed fraudulent." 

Assurances e.recuted by debtor after publication of notice.
All sales, assignments, mortgages, and conveyances of any part 
of the real or personal estate, including things in action of an 
absconding or concealed debtor, made after the first publication 
of su~h notice, in p~yment of or as a security for any pre-existing 
orpnor debt, or for any other consideration, and all judgments 
conf~ssed by him after that time, are absolutely void as to his 
cre.dltors. The same nullity belongs to any disposition by a non
resident debtor, after the first publication of notice of his estate 
real or personal, in New-York. ' 

I~terposition of other creditors._Any other creditor whose 
debt IS then due, may become a party to the proceeding, on filing 
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with the officer who issued the warrant, an affidavit specifying 
the sum in which the debtor is indebted to him, over and above 
all disqounts, and a petition stating his desire to be deemed an 
attaching creditor; whereupon he will be entitled to the privileges, 
and subject to the obligation of the creditor at whose instance 
the attachment issued. Where any subsequent warrant of attach
ment, issued pursuant to the provisions of this act, is levied upon 
any property of such debtor, such subsequent warrant and seiz
ure will be deemed in all respects a part of the proceedings upon 
the first application. 

Proceedings upon the warrant.-The sheriff is to make and 
return an inventory of the property seized, and the books and 
papers relating thereto, and collect all the debts and credits of the 
debtor. He is authorized to sell any perishable property at auc
tion, excepting vessels. Where there is a controversy as to the 
title of the debtor to any goods or effects other than vessels, seized 
as his property, the sheriff shall summon a jury for the trial of the 
right; and if their verdict is for the claimant, the property shall 
forthwith be delivered to him, unless the attaching creditor shall 
sufficiently indemnify the officer for its detention. Where 
goods are shipped for transportation out of the state, without no
tice of the issuing of the attachment, at the time of the shipment. 
the levy of the attachment will not prevent their departure, un
less the attaching creditor or his agent executes bond with suffi
cient sureties to indemnify the owner or master for all expenses, 
damages, &c., to which he may be subjected by the unlading of 
such vessel, and the necessary detention therefor. ·Where a do
mestic or foreign vessel is seized upon an attachment, there is a 
provision by which any adverse claimant of such vessel may re
cover the possession. In the former case, the claimant must give 
bonds to establish his ownership, in a suit brought against him. 
In the latter case, upon the affidavit of the claimant or his agent, 
as to the ownership, the vessel must be delivered, unless the at
taching creditors give bond to prosecute the attachment with 
effect, and to pay all dama,!!cs which may ensue from such seizure 

Proceedings upon petition to conte.~t the warrant.-Where 
any debtor or any person to whom he has made payments, or de
livered property for a valuable consideration, after publication 0" 
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the notice of attachment, desires to contest the fact of his being 
a non-resident, concealed, or absconding debtor, he may present 
a petition for that purpose to the officer who issued the warrant, 
verified by affidavit, and upon his executing a bond in the sum of 
one hundred dollars with surety, conditioned to establish the truth 
of his petition, the officer may either proceed in a summary way 
to hear the proofs and allegations of the parties, and adjudicate 
upon the question, or submit the case to a jury; and if the alle
gations of the petition are established, the warrant will be dis
charged. The pendency of the petition in no manner affects pro
ceedings upon the warrant, except that no property other than 
that which is perishable will be sold, nor any payment made of 
debts, until a determination of the controversy. 

Application for discharge of warrant.-The debtor may, at 
any time before the appointment of trustees, apply to the officer 
who issued the attachment, for its discharge, which will be grant
ed, upon his executing a bond with sufficient sureties, in double 
the amount sworn to by the attaching creditors, conditioned to 
pay to each of such creditors, the sum justly due to him at the 
time of issuing the attachment, with interest. Such bond may 
be prosecuted by the attaching creditors, jointly or separately, at 
any time within six months from the date. 

Appointment of trustees.-If the debtor does not appear and 
satisfy his creditors within the time for that purpose specified in 
the notice, nor discharge the warrant, the officer by whom it was 
issued shall, within three months from the expiration of the time 
so limited, and upon due proof of the publication of the same, ap
point three or more fit persons to be trustees for all the creditors 
of the debtors; and unless this appointment is made within the 
period thus prescribed, the warrant of attachment will be consid
ered as discharged and annulled. Every person indebted to, or 
having in his possession, property of the defendant in the attach
ment, after the first publication of the notice, must account and 
answer for such debt or property to the trustees. It is the duty 
of the trustees, within one month from the time of their appoint
ment, to record the same in the office of the clerk of every coun
ty in which property has been seized under the warrant. 

Duties of trustees.-See title, "Rights and duties of trustees 
and assignees." 
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Attachment of vessels.-Debts amounting to fifty dollars or 
upwards, contracted by the master, owner, agent, or consignee 
of any ship or vessel within the state, on account of work done, 
or materials or articles furnished in the state, towards the building 
or repairing, furnishing or equipping such vessel, or such provi
sions and stores, furnished within the state, as were proper at the 
time for the use of such vessel, or on account of wharfage and 
the expense of keeping the vessel in port, are liens upon the ves
sel, tackle, apparel, and furniture, to be preferred to all other liens 
except mariners' wages. Such lien ceases, however, whenever 
the vessel leaves the state, or when she leaves the port where the 
debt was contracted for another within the state, in twelve days 
after such departure. (a) 

10. Insoll'ent Laws. 

Voluntary assignments on the application of an insolvent and 
!tis creditors. (b)-The object of this proceeding is to procure for 
the insolvent a discharge from certain obligations, and an exoner
ation of his person from future arrest in any action founded upon 
an existing indebtedness or liability. The petition must be 
signed by the debtor, and creditors residing in the United :--:tates, 
whose claims al1lount to two-thirds of the debts owing by him to 
persons residing within the United States. The petition must be 
accompanied by an afli.davit from each creditor, stating that the 
sum therein specified is justly due, or will become due at a time 
mentioned, also the nature of the demand and the evidence and 
consideration thereof, and that neither the petitioner nor anyone 
for his use hath received from the insolvent or any other person, 
payment of any demand or any part thereof, in money or in any 
other way whatever, or any gift or reward upon an express or 
illlplied confidence that he ,;JlOuld become a petitioner for such 
insolvent. The insoh·ent must accompany the petition with a 
schedule, containing a full and true account of all of his creditors, 
their places of residence, amount, nature, evidences, and securities 
of their claims, as well as a full and true inventory of his entire 
estate, real and personal, legal and equitable, and all incumbrances 

(a) R. s. ii. 587. (b) lb. 76 to 82. 
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thereon, and books and securities relating thereto. He must also 
annex to his petition and schedule an affidavit of the truth of the 
same, and that he has not at any time or in any manner what
ever, disposed of, or made over any part of his estate for the future 
benefit of himself or his family, or in order to defraud any of his 
creditors, and that he has in no instance acknowledged a debt for 
a greater sum than he honestly and truly owed, and that he has 
not paid, or secured to be paid, or in any way compounded with 
his creditors, for the purpose of fraudulently obtaining the prayer 
of his petition. 

Upon the receipt of these papers, it is the duty of the officer 
to make an order, requiring all creditors to show cause at a day 
and place to be named therein, \"hy an assignment of the insol
vent's estate should not be made, and he discharged from his 
debts. The officer is at the same time to direct a notice of the 
contents of this order to be published in the state newspaper, and 
in the newspaper of the county where the application is made, or 
if there be nOlle, then in the newspaper nearest thereto; and if 
one-fourth part of the debts owing by such insolvent have accrued 
in the city of New-York, or be owing to creditors residing there. 
then in a newspaper of that city to be designated by him. If all 
the creditors of the insolvent reside within one hundred miles of 
the place where they are required to show cause, the notice must be 
published once in each week, for four weeks successively; other
wise once in each week for ten weeks successively. Any creditor 
desirous of opposing the discharge, may appear at the appointed 
time and place, and file his objections in writing, which. with the 
proofs and allegations of the parties, shall be submitted for determin
ation to a jury. At the hearing, the insolvent may be examined upon 
oath, touching his estate and condition; and if it appears that he 
has collected any debts or demands, or made any transfer of any 
part of his personal or real estate, since the execution of his sche
dule, he will be required to payor secure to be paid within thirty 
days to his assignees, the full amount or value of the same, ex
cepting such portion as has been necessarily expended in his sup
port or that of his family. In default thereof, or if it appear that 
the insolvent, in contemplation of insolvency or of petitioning for 
a discharge under this act, has made any sale or transfer, absolute 
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or conditional, of any part of his estate or interest therein, or has 
confessed a judgment or given any security with a view to give 
a preference for an antecedent debt to any creditor, he will be 
debarred. If the officer before whom the application is pending, 
is satisfied that the insolvent has fairly complied with the requisi
tions of the law, he shall direct him to make an assignment of 
his entire estate, excepting such articles as may be deemed neces
sary for his own use, to such person or persons as the petitioning 
creditors, or those owning the major part of the claims, shall no
minate. The assignment shall vest in the assignees all the interest 
which the insolvent may possess at the time of executing the 
same, in any estate, real or personal, legal or equitable, and any 
contingent interest which may accrue to him within three years. 
The insolvent, upon the execution and proof of this assignment, 
is entitled to a discharge from all debts due at that time, or to be
come due afterwards, but contracted previously, founded upon 
contracts made or to be executed within the state, and from all 
debts owing to persons resident within the state at the time of the 
first publication of the notice of the applicatiun for such discharge. 
or owing to persons not residing within the state, but who have 
united in the petition for the discharge, or accepted a dividend 
from the estate; and also froll1 all liabilities incurred by reason of 
the making or indorsing of any promissory note or bill of exchange 
previous to the execution of the assignment, or in consequence 
of the payment by any party to such instrument of the whole or 
any part of the money to be secured thereby, whether such pay
ment be made prior or subsequent to the execution of the assign
ment. Such discharge will also exonerate the insolvent from 
arrest or imprisonment, upon any proceeding founded upon con
tracts or liabilities previously incurred. The discharge will be 
rendered null and "oid by reason of any perjury, fraud, or collu
sion on the part of the insolvent in the premises. 

l"oluntar!J assignlllents by an insolvent debtor. (a)-Proceed
ings similar to those which have just been described, may be had 
upon the application of an insolvent debtor, praying that his estate
may be assigned for the benefit of all his creditors, and his person 
thereafter exempted li'om arrest or imprisonment by reason of 

(a) R. S. 86 to 88. 
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debts arising out of contracts or liabilities previously incurred; 
and if in prison to be released from imprisonment, and the dis
charge which may be granted shall have that operation. The 
liability however of the property of the insolvent is in no manner 
affected by this discharge. 

JToluntary assignments by debtors imprisoned in execution. (a) 
-A debtor whose body has been taken in execution, may at any 
time, if the demand against him does not exceed five hundred 
dollars, or after the lapse of three months, if it does, be released 
from imprisonment, upon filing a petition for that purpose, accom
panied by a full and true account of his condition as it was at 
the time of his imprisonment, and as it is at the period of his ap
plication, and an affidavit that such account is true, and that he 
has not in any manner disposed of any part of his property, with 
a view to his future benefit, or to defraud his creditors. If, upon 
notice served on the creditors, at whose instance he is imprisoned, 
and an opportunity afforded them to contest the allegatiuns of the 
petition, the court or officer shall be satisfied that the proceedings 
on the part of the petitioner have been just and fair, they may 
order him to make an assignment of his property to persons de
signated for the benefit of the creditors upon who~e executions he 
is imprisoned, and upon the execution thereof shall direct his 
discharge, his property still remaining liable. The assignees shall 
forthwith collect, sell, and distribute the proceeds of the in sol· 
\"Cnt's estate among the creditors by whom his body had been 
taken in execution previous to his petition, in proportion to the 
amounts due to them respectively. If a debtor remains in prison 
for the space of three months without applying for his discharge, 
he may be required by his creditor in writing to make applica
tion for the benefit of this act; and for default thereof for the 
space of thirty days after personal service of the notice, he will 
be forever debarred from doing so. 

Proceedings by creditors to compel assf[!nment by insoZl,ent 
debtors. (b)- 'Vhere any person has been imprisoned for more 
than sixty days in any civil action, any creditor having a claim 
amounting to twenty-fi\·e dollars, upon which suit might then be 
brought, may file a petition to compel an assignment of such 

(al R. S. 88 to 91. (b) Th. ii. 8~ to 8.j. 
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debtor's estate, and if two-thirds in amount of the creditors of 
such debtor residing in the United States, upon being made par
ties to the proceeding by a notice served on them, shall unite in 
the petition, and no good cause appear to the contrary, the officer 

. making the order shall require the debtor by a certain specified 
clay to deliver an account of his creditors, and an inventory of his 
e~tate upon oath, and to execute an assignment thereof. Unless 
that number unite in the petition, it will be dismissed. If upon 
being served with this order, the imprisoned debtor comply with 
it, and in all respects conform to the requisitions of the act con
cerning the voluntary assignments of insolvent debtors, he will be 
entitled to the discharge which is provided in that act. If he fails 
to obey the order, and shows no sufficient reason for his neglect, 
the officer by whom it was made may execute an assignment of 
all the estate of such debtor to the persons nominated by the peti
tioning creditors as assignees, for the benefit of all the creditors, 
which shall have the same operation and effect as if it had been 
voluntarily executed by the debtor upon the day of the first pub
lication of notice to his creditors. Every debtor thus refractory 
will be afterwards precluded from obtaining any discharge from 
his imprisonment, except upon his petition an!! that of his credit
ors, under the act providing for the voluntary assignment of in
solvent debtors; upon which petition the proceedings pointed out 
in that act may be had, except that the assignment must be made 
to the assignees appointed under the provisions of this chapter. 

General provisions as to attachments and assignments. (a)
Applications for warrants of attachment, for the appointment of 
trustees, for the discharge of an insulvent debtor to compel an 
assignment, for the exemption of a debtor's person from imprison
ment or arrest, may be made to circuit judges, supreme court 
commissioners, first judges of county courts, and any other judges 
of such courts of the degree of counselor of law in the supreme 
conrt, recorders of cities. 

Corporations are deemed creditors within the meanincr of the 
I:> 

provisions of these acts, and may present or unite in a petition as 
other creditors. \Vhenever partners or joint companies are cre
ditors of any debtor, the petition or affidavit may be signed by 

(II) R. S. ii. 91 to 95. 
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either of the partners or one of the company. Creditors residing 
out of the state may present or unite in a petition in the same 
manner as resident creditors; their affidavits will be received 
when sworn to before a judge or clerk of a court of record of the 
state, district, or territory in which they reside, duly authenticated 
under the seal of such court. 

\Vhenever any petitioning creditor has purchased a debt or 
demand against the estate of the insolvent, for a less sum than its 
nominal amount, he shall be deemed a creditor to the amount only 
of the sum actually paid. No creditor can become a petitioner 
in respect to a debt secured by mortgage, judgment, or other 
assurallce, unless he relinquishes such security for the common 
benefit of all hiscreditors. Every discharge is to be recorded by 
the clerk of the county in which it was granted, and every assign
ment by the clerk of the county in which it was executed. 

Rights and duties of t1'llstees and ass ignes. (a)-Assignees 
appointed under the various provisions which have been enumer
ated, are declared to be trustees of the estate of the debtor in 
relation to whose property, they have been appointed, for the ben
efit of his creditors. They have power to sue for, and recover 
all the estate or rights in action of the debtor as fully as he could 
have done himself before their appointment: to sell such estate 
at public auction, from time on reasonable notice and credit, and 
execute conveyances therefor, to discharge all incumbrances upon 
the estate of the debtor, and make any settlement or composition 
"with his creditors. Trustees upon their appointment are to give 
notice thereof, and to require all the debtors and creditors of the 
insolvent, at a time and place specified, to be present, and in the 
one case to discharge their indebtedness, and in the other to de
liver their accounts; and shall also require all persons having in 
their possession any property of the insolvent, to surrender the 
same. This notice is to be published for three weeks; in the case 
of an insnh-ent or imprisoned debtor, in a newspaper printed in 
the county where application was made; in the case of a non
residenl, concealed, or absconding debtor, in the newspapers in 
which the notice of attachment ,vas printed. In case of any 
controversy arising between the trustees, and these parties, the 

(a) R. S. ii. 95 to 106. 
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same may be referred to the arbitration of three indifferent per
sons. The trustees are to keep a regular account of the moneys 
received by them, and are to convert the real and personal estate 
of the insolvent into money as speedily as possible. Within fif
teen months from the time of their appointment, the trustees shall 
call a general meeting of the credjtors by a notice published in 
the same manner as the notice of their appointment, at a period 
not more than three nor less than two months distant. At this 
meeting the accounts and demands for and against the estate are 
to be fairly adjusted, as far as the same can be ascertained; the 
amount of money in the hands of trustees declared. After pay
ment of costs and necessary expenses and debts, entitled to prior
ity under the laws of the United States, the trustees are to distri
bute the residue of the proceeds among the creditors in propor
tion to the amount of their respective claims. An allowance may 
be made to the debtor in certain cases, provided it does not exceed 
five hundred dollars. The trustees are to render an account of 
their administration to the Court of Common Pleas in which they 
reside, or to the Supreme Court, under whose supervision their 
trust is to be executed, and who may remove them and appoint 
new trustees in their place, and finally discharge them from all 
responsibility. 

II. Proceedings In Cwil Suits. 

Commencement of actions. (a)-Civil actions are commenced 
by the service of a summons. When the person on whom the 
service is to be made, cannot after due diligence be found within 
the state, and that fact as well as the existence of a cause of ac
tion against the defendant is established by affidavit to the satis
faction of the court from which the writ emanates, or a judge 
thereof, and also that the defendant is a resident of the state, or 
has property therein, the court or judge may grant an order that 
the service be made by the publication of the summons in two 
ne,:spapers, which the judge may designate as most likely to give 
notIce to the person to be served, and for such length of time not 
less than thirty days, as the judge shall deem reasonable A copy 

(a) Cod~ of Procedure 132, Suppl. 8. 
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of the summons is also to be deposited in the post-office, directed 
to the person to be served, at his place of residence, unless it ap
pear to the judge that such residence is neither known to the party 
making the application, nor can be ascertained by him in the use 
of reasonable diligence. Personal service of the summons out of 
the state, is equivalent to publication and deposit in the post-office, 
Where the summons has been neither personally served on the de
fendant, nor received by him through the post-office, he or his rep
resentatives may, on application and showing of cause, be allowed 
to defend the action at any time before judgment; or be allowed to 
defend after judgment within one year after notice thereof, and 
within seven years after the rendition of the same, upon such 
terms as may be just; and if the defence be successful, and the 
judgment, or any part thereof, have been collected, restitution 
may be enforced. 

An'est.-A defendant may be arrested upon the order of a 
judge of the court in which the action is brought, or from a 
county judge in the following cases: 

1. \Vhere it is made to appear upon the affidavit of the 
plaintiff or some other person, that a sufficient cause of action 
exists, and that the defendant is not a resident of the state, or is 
about to remove therefrom; or 

2. Where the suit is for the recovery of damages, on a cause 
of action not arising out of contract, or for a fine or penalty, or 
on a promise to marry, or for moneys collected by a public offi
cer or by an attorney in the course of his employment as such, 
or by any person in a fiduciary capacity, or for any misconduct 
or neglect in office, or in a professional employment, or where the 
action is to recover the possession of personal property unjustly 
detained. 

In either of the last mentioned cases, the sufficiency of the 
cause of action must also be established by affidavit. No female 
can be arrested in an action arisincr on contract or in any other 
action, except for a ,,·ilIful injury'=' to person, ~haracter or pro
perty. (a) 

The Code of Procedure in which the preceding provisions are 
contained, expressly declares that they are in no way to affect the 

(a) Code of Procedure 162. R. S. ii. 106 to 114. 
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debts arising out of contracts or liabilities previously incurred; 
and if in prison to be released from imprisonment, and the dis
charge which may be granted shall have that operation. The 
liability however of the property of the insolvent is in no manner 
affected by this discharge. 

Voluntary assignments by debtors imprisoned in execution. (a) 
-A debtor whose body has been taken in execution, may at any 
time, if the demand against him does not exceed five hundred 
dollars, or after the lapse of three months, if it does, be released 
from imprisonment, upon filing a petition for that purpose, accom
panied by a full and true account of his condition as it was at 
the time of his imprisonment, and as it is at the period of his ap
plication, and an affidavit that such account is true, and that he 
has not in any manner disposed of any part of his property, with 
a yiew to his future benefit, or to defraud his creditors. If, upon 
notice served on the creditors, at whose instance he is imprisoned, 
and an opportunity afforded them to contest the allegations of the 
petition, the court or officer shall be satisfied that the proceedings 
on the part of the petitioner have been just and fair, they may 
order him to make an assignment of his property to persons de
signated for the benefit of the creditors upon whose executions he 
is imprisoned, and upon the execution thereof shall direct his 
discharge, his property still remaining liable. The assignees shall 
forthwith collect, sell, and distribute the proceeds of the insol. 
yent's estate among the creditors by whom his body had been 
taken in execution previous to his petition, in proportion to the 
amounts due to them respecti\·ely. If a debtor remains in prison 
for the space of three months without applying for his discharge, 
he may be required by his creditor in writing to make applica
tion for the benefit of this act; and for default thereof for the 
space of thirty days after personal service of the notice, he will 
be forever debarred from doing so. 

Proceedings by creditors to compel assignment by insohent 
debtors. (b)-"'here any person has been imprisoned for more 
than sixty days in any ciyil action, any creditor haying a claim 
amounting to twenty-fi\-e dollars, upon \vhich suit migh; then be 
brou.~ht, may file a petition to compel an assignment of such 

(a) R. S. 88 to 91. (b) Th. ii. 82 to 85. 
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act to abolish imprisonment for debt, and to punish fraudulent 
debtors. Under that act, in all cases where a defendant could 
not be arrested or imprisoned, the plaintiff who had either com
menced a suit or obtained a judgment against him in a court of 
record, might obtain from the judge of the court, or officer autho
rized to perform his duties, a warrant to arrest the defendant, on 
establishing by the affidavit of the plaintiff or some other person, 
that there is a debt due from the defendant to the plaintiff, 
amounting to more than fifty dollars, and specifying the nature 
and amount thereof as near as may be, for which the defendant 
cannot be arrested or imprisoned, and establishing one or more 
of the following particulars: 

1st. That the defendant is about to remove any of his pro
perty out of the jurisdiction of the court in which the suit is 
brought, with intent to defraud his creditors; or 

2d. That the defendant has property or rights in action which 
he fraudulently conceals, or that he has rights in action or some 
interest in Jlublic or corporate stock, money or evidences of debt, 
which he unjustly refuses to apply to the payment of any judg
ment or decree which shall have been rendered against him, 
belonging to the complainant; or 

3d. That he has assigned, removed or disposed of, or is about 
to dispose of any of his property, with intent to defraud his cre
ditors; or 

4th. That the defendant fraudulently contracted the debt or 
incurred the obligation respecting which suit is brought. 

Upon being arrested by virtue of this warrant, the defendant 
may appear before the officer by whom it was issued, and contro
vert by his own affiJavit or otherwise any of its allegations; 
and such officer shall have power to compel the attendance and 
testimony of witnesses, and to hear and determine upon the evi
dence submitted to him in the premises. The defendant may 
have the hearing adjourned or postponed upon sufficient cause 
shown, and his entering into bond with security in double the 
amount of the debt, conditioned that until the final decision of 
the matter pending before the officer he will not remove any 
property which he then has out of the jurisdiction of the court 
in which the suit.is brought, with intent to defraud his creditors: 
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and that he will not assign or dispose of such property with a 
view or intent to give a preference to any creditor for any debt 
antecedent to such assignment. If the allegations of the com
plainant are substantiated to the satisfaction of the officer, he 
shall direct the defendant to be committed to the jail of the county 
in which the hearing is had, until discharged according to law. 

This commitment is not to be granted if the defendant shall 
either pay the demand with costs of suit, or gi,-e security there
for within sixty days, or make and deliver an inventory of his 
estate, and account of his creditors, and execute an assignment 
of his property as hereinafter provided, or enter into bond with 
security that he will apply for such an assignment and discharge 
within thirty days, or in a case where the particular fraudulent 
intent established against the defendant is a contemplated removal 
of his property, if the defendant will give bond and security that 
he will not remove any property which he has out of the juris
diction of the court with intent to defraud his creditors, nor dis
pose of any such property with such intent, or with a view to 
give a preference to any creditor for any debt antecedent to such 
assignment or disposition, until the demand of the plaintiff has 
been satisfied, or three months elapsed from the rendition of a 
final judgment in the suit brought by him. The construction of 
this act was considered in the matter of Prime, I Barb. S. C. R. 
296, and it was there held that the proceedings under it were 
never for the benefit of the creditors at large, except in the case 
of an assignment after the debtor has been convicted of a mis
demeanor; and that previous to the execution of the assignment 
they were for the benefit of the prosecuting creditor alone. 

Judgment and execlltion.-Execution may be issued upon a 
judgment as soon as it is rendered. After the lapse of fi,-e years 
from the entry of the judgment an execution can be issued only 
by leave of the court on motion, with notice to the adverse party. 
Before such leave will be granted, it must be established by oath 
of the party or other proof, that the judgment or some part thereof 
remains unsatisfied and due. There are three kinds of execution, 
one against the property of the judgment debtor, one against his 
person, and the third for the delivery of the possession of real or 
personal property. If the action was one in which the defendant 
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might have been arrested, an execution against the person of the 
judgment debtor may be issued to any county within the jurisdic
tion of the court, after the return of an execution against his 
property unsatisfied in whole or in part. If it be against the 
property of the judgment debtor, it requires the sheriff to satisfy 
the judgment out of the personal property of such debtor, or if 
sufficient cannot be found, then out of the real property belong
ing to him on the day when the judgment was docketed, or at 
any time thereafter. When an execution against the property of 
the judgment debtor, issued to the sheriff of the county where he 
resides, or if he resides out of the state, to the sheriff of the 
county where the judgment roll is filed, has been returned unsat
isfied in whole or in 'part, the judgment creditor may obtain an 
order from a judge of the court, or a county judge of the county 
to which the execution was issued, requiring the judgment debtor 
to appear and make discovery on oath, concerning his property, 
before such judge, at a time and place specified in the order. At 
such time witnesses may be required to appear and testify as upon 
the trial of an issue: and an adverse claim to any property of the 
judgment debtor disclosed or discovered, may be tried. The 
judge may order any property of the judgment debtor not exempt 
from execution, in the hands either of himself or any other per
son, or due to the judgment debtor, to be applied towards the 
satisfaction of the judgment. (a) 

\Vhere real estate is sold upon execution, within one year 
from the time of the sale, the party whose right and title were 
sold, or in case of his death, his heirs, devisees, grantees, or other 
representatives, are entitled to redeem the estate so sold, by pay
ing to the purchaser, his personal representatives or assigns, or to 
the officer who made the sale, the amount bid by such purchaser 
at the sale, with interest at the rate of ten per cent. from the 
time of sale; upon which payment the sale of the premises so 
redeemed, and the certificates thereof, are to be null and void. 
The r~g~t of the debtor to redeem expires at the end of the year; 
but wlthm three months thereafter any judgment creditor of such 
debtor may redeem, upon paying the amount of the purchase
money, with seven per cent. interest. (b) 

(/I) Code of Procedure, 198 Suppl. (b) R. S. ii. 293, 294, 295. 
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12. Courts. 

The jurisdiction in civil actions is distributed between the 
Court of Appeals, the Supreme Court, Circuit Courts, and Courts 
of Oyer and Terminer, the County Courts, the Justice's Courts, 
and the various l\Iunicipal Courts. The Supreme Court consists 
of thirty-two judges, four of whom are elected by each of the 
eight judicial districts into which the state is divided. Its busi
ness is distributed between general and special terms, and circuits, 
and courts of oyer and terminer. Six general terms are held 
annually in each judicial district. These general terms are in the 
nature of courts of appeal. The number of special terms, circuit 
courts, and courts of oyer and terminer in each county, varies 
with its population and business; there being, for example, eleven 
in the county and city of Xc\\'- York, and three in the county of 
Broome. The governor Jesigllates the times and places of hold
ing these courts, and the judges by whom they are held. 
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1. Choses in Action. 

A scroll affixed to any instrument for the payment of money 
has the force and obligation of a seal. (a) But deeds for any other 
purpose must be sealed with wax or a wafer. (b) The words in 
an instrument for payment of money, "witness my hand and seal," 
are sufficient to show that a scroll was intended as a seal. (c) 

All bonds, bills and other writings obligatory for the payment 
of money, may be assigned, and the assignee may maintain an ac
tion thereon in his own name. (rl) 

2. Bills of Exchange and Promissory Notes. 

All notes in writing made and signed by any person or persons, 
body politic or corporate, or their authorized agents, for the pay-

(II) Elmer's Digest, 354. 
(c) Force I). Craig, 2 Hals. 272. 

(b) Perrine ". Cheeseman, 6 Hals. 174. 
(cl) Elmer's Digest, 354. 

11 
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ment of a sum of money therein mentioned to any other person, 
or body politic or corporate, or their order, or unto bearer, may be 
assigned and endorsed over in succession to any other person 
natural or artificial, in the same manner as inland bills of exchange, 
and such assignee or endorsee may maintain an action either 
against the maker of the note, or any prior endorser. The plaintiff 
in such suit must however allow all just set offs, not only as 
against himself, but as against the assignor of the note, before 
notice of the assignment to the defendant: unless it shall be ex
'lJressed on tlte face of the note, that the sum therein mentioned, is 
to be paid without d~falcation or discount. (a) 

All inland bills of exchange for the sum of eight dollars and 
upwards, must be presented for acceptance and payment, and pro
tested for non-acceptance or non-payment, in the same manner as 
foreign bills; a justice of the peace being authorized to make a 
protest in the want or default of a notary public. 

3. Interest. 

The rate of interest in New Jersey was fixed at seven per 
'cent. in 1797, and remained unaltered until 1823, when it was re
duced to six per cent. All contracts on which a higher interest is 
reserved or taken are declared to be utterly void. A penalty is in
flicted upon the lender of money at usury, of the full amount of 
the debt, to be recovered by action of debt or case in any court 
of record; one half for the benefit of the state, and the other half 
to the use of the prosecutor. A borrower may compel a discovery 
from the lender of the whole transaction by a hill in chancery; 
and upon tender of the principal sum, be relieved of all interest 
and costs of suit. (b) 

4. Frauds. 

The English statute of frauds and perjuries has been substan
tially enacted in Kew Jersey. 

(a) Ebner's Digest. 445,446. (b) lb. 261. 
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5. Corporations. 

All sales, assignments and conveyances by any incorporated 
company, in contemplation of insolvency, except to a bona fide 
purchaser for a valuable consideration without notice, are declared 
to be utterly null and void as against creditors. 

6. Limited Partnerships. 

Limited partnerships were authorized by an act passed the 9th 
of February, 1837, and which went into operation on the 1st of 
April of the same year. They must be confined to the transaction 
of mercantile, manufacturing, or mechanical business. They may 
consist of one or more partners, who shall be called general part
ners, and who shall be jointly and severally responsible as general 
partners now are by law, and one or more persons who shall con
tribute in actual cash payments a specific sum, as capital to the 
common stock, to be called special partners, and who shall not be 
liable for the debts of the partnership, beyond the sum so cOlltri
buted to the capital. The general partners only are authorized 
to transact the business of the partnership, and sign its name; 
and the business of the firm is to be conducted in the name of the 
general partners only, without the addition of the word "com
pany," or any other general term; and if any special partner 
allows his name to be used in the firm, he shall be deemed a gen
eral partner. A special partner may from time to time examine 
into the state and progress of the partnership concerns, and advise 
as to their management, but the transaction of any business for 
the partnership, or acting in the capacity of its agent or attorney, 
will involve a special partner in the liabilities of a general partner. 
If by the payment of interest or profits to any special partner, the 
original capital has been reduced, the partner receiving the same 
shall be bound to make good his share of capital with interest. 
Every transfer, sale, assignment, or security given by a general 
or special partner, of the effects of the partnership, or of their 
separate effects, in contemplation of insolvency, with intent to 
prefer one or more creditors, shall be considered fraudulent and 
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void as against the creditors of the partnership, and any special 
partner participating in or assenting to any such arrangement, 
shall be held liable as a general partner. \\Then the partnership 
becomes insolvent, no special partner can under any circumstances 
claim as a creditor, until the claims of all the other creditors of 
the partnership are satisfied. 

To form a limited partnership, the parties must severally sign 
a certificate, containing the name under which the partnership is 
to be conducted, the general nature of the business to be trans
acted, the names of all the general and special partners interested 
therein, distinguishin!! which are general and which are special 
partners, and their respective places of residence, the amount of 
capital contributed by each partner to the common stock, the 
period at which the partnership is to commence, and at which it 
will terminate. This certificate shall be acknowledged by the 
several persons signing the same, Lefore an officer authorized by 
law til take the proof and acknowledglllent of deeds, (to wit, the 
chancellor of the state, or one of the justices of the supreme court, 
or a master in chancery, or one of the judges of the court of com
mon pleas,) and such officer is to certify the acknowledgment, 
under his proper signature, on the instrument itself: which is then 
to be filed in the office of the clerk of the county where the prin
cipal place of the business of the partnership is situated, to be 
recorded by him at large, in a book kept for the purpose: and if 
the partnership has places of business situate in several counties, 
a transcript of this record, duly certified by the clerk, shall be 
filed and recorded in like manner in each. At the time of filing 
the original certificate, one or more of the general partners shall 
file an affidavit in the same office, stating that the sums specified 
in the certificate to have been contributed by each of the special 
partners to the common stock, have been actually and bona fide 
paid in cash. The partnership is not to be deemed to have been 
formed, until the preceding requisitions of the law have been com
plied with; and any false statement in the certificate or aflidavit 
will render all the persons interested in the partnership liable for 
its engagements as general partners. The terms of the partner
ship shall be published immediately after their registry for at least 
six weeks, in some newspaper published iIi the county or counties 
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where the business is to be conducted, and if there is no such 
newspaper, then in a newspaper published in the county nearest 
to the place of business; and if this publication is not made, the 
partnership shall be deemed general. Every alteration in the 
partnership, or renewal or continuance thereof, beyond the origi
nal term fixed for its duration, shall be deemed a new partnership, 
and all the requisites prescribed for its original formation must be 
observed. No dissolution of such partnership can take place by 
acts of the parties, previous to the time specified in the certificate 
of its formation or renewal, unless a notice of the same be filed 
and recorded in the clerk's office in which the original certificate 
was recorded, and published once in each week for four weeks, in 
a newspaper circulating in each of the counties where the part
nership may have places of business. (a) 

7. AssIgnments by Insolvent Debtors. 

All assignments for the benefit of creditors are made to enure 
III proportion to their respective demands, to their equal benefit; 
and all preferences of one creditor over another, excepting mort
gage and judgment creditors, (where the judgment has not been 
by confession, for the purpose of giving preference,) are to be 
deemed fraudulent and void. (b) 

The absolute transfer of a part of his estate by a debtor upon 
the eve of insolvency, to a particular creditor in payment of his 
debt, is valid. The assignment which the law repudiates, is the 
unequal assignment amllng the creditors of his entire estate. (c) 

An as~ignment of personal property situate in Xew Jersey, 
made in ~e\r- York, by a citizen of that state, and in conformity 
with its laws, will not pass the title, if the assignment is of a 
character prohibited by the laws of the latter state. (d) 

The dehtor is required to annex to his assignment an invento
ry, veri lied hy his oath, of his entire estate, real and personal, and 
a list of all his creditors, with the amount of their respective 
claims. The assignees, after giving notice to the creditors for 

(a) E'lIler·s Dgest, 376 to 378. (b) lb. 16. 
(e) Tillou v. Britton, 2 Hnls. 121. 2 South, 738. 
(d) Vnrnum D. Camp, 1 Green, 326. 
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the term of thirty days in two newspapers published in their vi
cinity, and entering into bond, with security, for the faithful per
formance of their trust, may proceed to sell the property, and 
perform all other duties necessary to carry into effect the objects 
of the assignment. At the expiration of six months, the assignee 
having given additional notice for the term of six weeks next 
preceding, to the creditors of the insolvent, must file with the 
clerk of the county, wherein the debtor resided at the time of 
the assignment, a true list of all persons claiming to be creditors, 
and a statement of their respective amounts, and at the next term 
of the Court of Common Pleas, any controversy between the as
signee and the creditors as to particular claims, may be adjusted 
by the court. The assignee shall then proceed, from time to time, 
to make an equal dividend among the creditors of the assets which 
have come to hand. All creditors who do not exhibit their claims 
within the term of six months, as aforesaid, are to be barred of a 
dividend, unless there should be a surplus after satisfaction of the 
debts exhibited, or unless such creditors should find other estate 
not accounted for by the assignee, before distribution. The cre
ditors who thus become parties to the assignment, and they only, 
are forever barred from any future action at law or in equity 
against the debtor and his representatives, unless they should be 
able to establish fraud in the debtor, with respect to the assign
ment, by concealing part of his estate or otherwise. (a) 

8. Limitation of Actions. 

All actions of detinue, trover, and replevin, all actions of debt, 
founded upon any lending or contract without specialty, all ac
tions of account and upon the case, except such as concern the 
trade of merchandise behveen merchant and merchant, their fac
tors and servants, must be commenced within six years from the 
time of the accruing of the cause of action. 

All actions of debt upon any sealed instrument for the pay
ment of money, must be brought within sixteen years after the 
cause of action has accrued, or within sixteen years after the in
dorsement of a payment on the bond. Judgments of any court 

'a) Elmer's Digest, 17, 18, 19. 
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of record within the state may be revived by scire facias or action 
of debt within twenty years next after the date of such judgment, 
and not after. (a) 

Upon judgments rendered in the courts of a sister state, there 
is no statutory limitation, but from an unexplained forbearance 
of twenty years, a presumption of payment would arise, which 
would extinguish the judgment. (b) 

The exception in the statute in regard to merchants' accounts, 
has been extended by equitable construction, so as to embrace 
the accounts of other persons not merchants, between whom 
there have been mutual dealings and credits; some of which are 
of more than six years, and others less. This equitable extension 
properly takes place in the case of mutual current accounts, or 
wherever any such connection appears between them as may 
fairly amount to an admission of unsettled accounts between the 
parties. (c) 

There is no law requiring an acknowledgment to be in writing 
to take a case out of the statute of limitation, but it must he an 
express promise to pay, or a direct and unqualified admission of 
a previous subsisting debt, which the party is liable and willing 
to pay. (d) 

There is a saving clause in favor of infants, feme coverts, and 
lunatics, of the period of their limitation after the removal of 
the disability. (e) 

A period of non-residence or absence from the state is not to 
be computed as a part of the term of limitation. (f) 

9. Effect of Death upon the Rights of Creditors. 

Where the executor or administrator does not represent an 
estate as insolvent, debts are to be paid according to the order of 
priority fixed by the common law, except so far as it is controlled 
by the laws of Congress, giving preference to debts, of whatever 
dignity, due to the United States. To enable the personal repre-

(a) Elmer's Digest, 316. (b) Gulick v. Loder, 1 Green 6S. 
(e) BeUes v. Belles, 4 Hals. 339. 

(d) lb nnd Conover ". Conover, Saxe's Ch. Rep. 404. 
(e) Elmer's Digest, 316. (f) lb. 31S. 
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sentative to examine into the condition of the estate, and ascer· 
tain both the amount of assets and the extent of indebtedness, no 
creditor can bring an action against him, within six months after 
the decease of the testator or intestate, unless upon a suggestion 
of fraud, or for the physician's bill during the last sickness, funeral 
charges and expenses, and any judgments entered of record against 
such decedent during his lifetime, all of which are to be first paid 
out of either the personal or real estate. (a) 

Real estate cannot be sold, nor in any manner affected by a 
judgment against an exec~or or administrator. (b) But where a 
creditor has obtained judgment against an executor or administra· 
tor, and the personal estate is insufficient to satisfy the execution, 
he may require such representative to apply to the proper Orphan's 
Court for an order to sell the land of the decedent, and upon his 
neglect or refusal for the space of six months, the creditor himself 
may apply. (c) 

Where an executor or administrator believes that the personal 
estate is insufficient to pay the debts of the deceased, it is his duty, 
as soon as may be convenient, to exhibit under oath a true and full 
account of the personal estate and debts so far as he can discover 
the same, tn the Orphan's Court of the county where the real estate, 
of which his testator or intestate died seized, is situate, and ask 
their aid in the premises: UpOll which the court is to make an order, 
directing all persons interested in such real estate to appear at a 
certain day therein mentioned, not less than two months from the 
making thereuf, to show cause ,,,hy so much of said real estate 
should not be sold, as will be sufficient to pay the debts of the de· 
cedent. This order is to be advertised for six weeks successively, 
at three of the most public places in the county, and in one or 
more newspapers. If the court upon a hearing shall be satisfied of 
the insufficiency of tr.e personal estate, it may order the executor 
or administrator to sell the whole, or so much as it may deem 
necessary to discharge the debts of the estate. No part of the realty 
is however to be sold until the executor has applied all the personal 
estate which has come to his hands to the payment of debts. (d) 

The executor upon giving notice two months beforehand of the 
time and place, may proceed to sell so much of the realty as was 

(a) Elmer's Digest, 169. (b) lb. 489. (c) lb. 362. (d) lb. 490. 
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embraced by the order of the court, and the moneys arising from 
the same are to be applied by him as assets of the estate. (a) 

Where the real and personal estate of a deceased person shall 
not be sufficient to pay his debts, the proceeds arising from the 
same shall be distributed among his creditors in proportion to the 
sums which are due to them respectively, except the debts which 
have been already specified. (c) 

Where an executor or administrator shall state upon a written 
application to the Orphan's Court of the proper county, on oath or 
affirmation, that the whole estate of the testator or intestate is, 
according to his knowledge or belief, insufficient to pay all his 
debts, it is the duty of the court to direct him to give public no
tice by advertisement or otherwise, for the space of two months, 
to the creditors, to exhibit their claims within some period to be 
designated, not less than six nor more than eighteen months. At 
the next term after the expiration of this period, the executor or 
administrator is to report the amount of the respective demands 
exhibited, and the form by which evidenced, public notice being 
previously given of the same, and at the time of making such re
port to exhibit also a true and just account of the IJersonal and 
real estate of the decedent, and its value. Any creditor or person 
interested, may appear at such term, and contest by filing excep
tions any item in the report or account to be determined by the 
court, upon the proofs and allegations. The court may then de
clare the estate to be insolvent, and direct the executor or admin
istrator to sell both the real and personal estate, and distribute the 
proceeds in proportion to the sums found due to them respectively. 
Cl·editors may present to the executor or administrator, not only 
the debts which are due, but those tll become due, a reasonable 
rebate of interest being made. X 0 creditor in the e\·ent of the 
estate proving insolvent, who does not exhibit his claim within 
the time limited by the court, shall prosecute the same at any 
future period, unless he shall discover so·me other estate, not in
venturied or accounted for the executor or administrator before 
distribution, in which case he may receive his ratable proportion 
of the same. (a) 

No alienation of the real estate of a testator or intestate, by 
(4) Elmer's Digest, 4QO. (b) lb. 169. (c) lb. 170. 
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his heirs or devisees within one year from the time of his death, 
shall prejudice the rights of creditors, or relieve the same from 
liability for debt. (a) 

The heirs and devisees of a decedent may be sued by his credo 
itors, either by specialty or simple contract, or whether mentioned 
in the instrument of debt or not, and execution had, to the value 
of the land descended or devised. (b) 

10. Imprisonment for Debt upon lJfesne Process. 

The writ of capias ad respondendum shall not be awarded, 
Issued or served, in any action founded upon contract express or 
implied, except upon pr:oof being made on oath or affirmation, be· 
fore a justice of the Supreme Court of the state or before one of 
the commissioners, to take bail and affidavit in said court, estab· 
lishing one of the full owing particulars: 

1. That there is a debt 0) demand, founded upon contract., 
expre~s or implied, due to the plaintiff from the defendant, speci. 
fying the nature and particulars of said debt or demand, and that 
the defendant is about to remm·e any of his property out of the 
jurisdiction of the court in which an action is to be com
menced, with intent to defraud his creditors; or 

2. That the defendant has property or rights in action which 
he fraudulently conceals; or 

3. That he has assigned, removed, or disposed of, or is about 
to assign, remove, or dispose of, any of his property with the in
tent to defraud his creditors. Such judge or commissioner shall 
then make an order to hold the defendant to bail, in such sum as 
the plaintiff or his agent shall swear to be due from the defend. 
ant. (c) 

By the recent constitution of New Jersey, imprisonment for 
debt in any action, of upon any judgment founded upon con
tract, unless in cases of fraud, is abolished. 

No female can be imprisoned either on mesne or final process 
in any civil action. 

(a) Elmer'S Digest, 493. (b) lb. 232. (e) Acts of 1842, 130. 
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11. Attachment. 

A creditor whether residing in or out of the state, may obtain 
an attachment against a non-resident or an absconding debtor. 
In the former case, the applicant for the writ of attachment must 
make oath or affirmation before any justice of the peace or judge 
of a court of record within the state, that the person against 
whose estate such attachment is to be issued, is not, to his know
ledge or belief, resident at that time in the state, and that he owes 
the plaintiff a certain sum of money, specifying as nearly as he 
can, the amount of the debt or balance. (a) In the latter case, 
the oath must be that the applicant verily believes that his debtor 
absconds from his creditors and is not, to his knowledge or belief, 
resident in the state at that time. This oath having been filed 
with the clerk of the Court of Common Pleas, or Supreme Court, 
an attachment may be issued against the rights and credits, goods 
and chattels, moneys and effects, lands and tenements of the 
debtor, wherever to be found, which writ will bind the personal 
estate of the defendant from the time of its levy, the real estate 
from the time of its emanation. (b) 

Where two or more are jointly bound or indebted either as 
joint obligors, partners, or otherwise, the writ of attachment may 
be issued against the separate or joint estate, or both of such joint 
debtors, or any of them. (c) 

An attachment, however, cannot be issued against one absent 
partner, if the other resides in the state; but if all the partners 
abscond, then it may be issued against all, or if all the partners 
reside abroad; or if dead, against their non-resident representa
tives. (if) 

An attachment is a proceeding in rem, and wholly inconsist
ent with the law of administration of estates, and cannot there
lore issue against an executor or administrator upon a liability of 
a decea~ed person. ~e) It may be issued against any absent or 
abscondmg female, III a proper case, or against any corporation, 
whether created by the laws of the state or not. (f) 

(a) Elmer's Digest, 25. (h) lb. 20. (c) lb. 25. 
(d) Curtis 1). Hollinshead, 2 Green 402. 3 Gr. 17. 
(0) Haight 1). Bergh, 3 Green 183. (f) Acts of 1839, 63. 
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The affidavit of the plaintiff in attachment is not conclusive 
evidence of the facts which it states, but the attachment may be 
quashed, if it appears to the court upon inquiry, that the defendant 
is a resident of the state, or that he did not leave horne with in. 
tent to abscond, and that the plaintiff had no reasonable ground 
for believing the contrary, (a) 

The defendant may release his property from the attachment, 
by giving bond to the plaintiff, with surety, conditioned for the 
safe return of the property attached, in case judgment shall be 
rendered against him. (b) 

On the return of the writ of attachment, it is the duty of 
the clerk to give notice of its pendency by advertisement in 
some newspaper selected by the court, that other creditors of 
the defendant may become parties to the proceeding. The court 
at the same time is required (e) appoint three auditors for the pur
pose of hearing and adjusting all claims against the defendant, 
whose duty it is made to report at the first or second term there
after, as the case may require, the sum due to each creditor. For 
the purpose of discovering any property of the defendant, ,,·hich 
may be concealed, the auditors are empowered to summon and 
examine upon oath, touching the same, the wife of the defendant 
or any other person, and also to authorize the sheriff to break open 
any house or depository, where there is reason to believe the pro
perty of the defendant may be concealed. ·Where judgment is 
entered against the defendant upon the report of the auditors, by 
default, a scire facias may issue against any garnishee to appear 
and show cause why the plaintiff should not have execution of the 
money or effects of the defendant in his hands, and he may appear 
and tender the same to the plaintiff, and if they are accept~d, be 
discharged with his costs; or if he does not appear, the plaintiff 
may have an inquisition as to the value of the property of the de
fendant in his hands, and recover a judgment for the amount: or 
if he does appear and deny the po~session of the defendant's pro
perty, the question may be tried by a jury, and judgment rendered 
according to the facts, in behalf of the garnishee, or against 
him. (c) 

(a) City Bank v. Merrit, 1 Green 131. 
(6) Acts of 1839, 64. 

Branson v. Shinn, 1 Green 250. 
(c) Elmer's Digest, 23. 
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The auditors, after judgment, may proceed by virtue of an 
order of court for that purpose, to sell the estate, real and personal, 
of the defendant, and after public notice through the newspa~ers, 
.requiring a meeting of the creditors, it is the duty of ~he a~dltors 
to distribute the proceeds ratably among all the creditors III pro
portion to the amount of their respective debts as ascertained by 
the report and judgment. (a) 

Justices of the peace have jurisdiction in cases of attachment, 
when the debt does not exceed fifty dollars. (b) 

12. Judgment and Execution. 

Both real and personal property may be levied upon and sold 
on executions issued upon the judgments of any court of record. 
A judgment only binds land from the time of its actual entry on 
the minutes or records of the court. Writs of execution bind 
personal property from the time of their delivery to the officer. 
Where sundry writs of execution are issued against the goods and 
chattels, lands and tenements of the same person, and there is not 
sufficient property to satisfy all the executions, that execution 
which was first delivered to the officer shall first be satisfied. 
When there are several judgments binding the lands of the same 
debtor, and only one creditor takes out an execution against the 
same, the purchaser shall hold the land conveyed free from all the 
other judgments. Land cannot he sold upon any execution, if 
sufficient goods and chattels of the defendant can be found to 
satisfy the same, unless the defendant requests the sheriff in writ
ing to proceed first to sell the land, and enters into bond with 
sufficient surety for the forthcoming of the goods and chattels 
levied on hy the writ of fieri facias, to answer its exigency. (c) 

A judgment and execution constitutes no lien upon mere equi
table rights, which are not susceptible of delivery or possession. 
There must be a seisin, and this term has reference always to a 
lega.l title. ~he same principle is established as to mere equita
ble mterests III personal property. They are not subject to levy 
and sale. (d) 

(II) Elmer's Digest, 24. (b) lb. 27. (e) lb. 486 to 496. (d) Sax. 298. 
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The writ of capias ad satisfaciendum cannot be issued upon 
any judgment founded on a contract, express or implied, unless 
satisfactory proof be made before a justice of the Supreme Court, 
or a commissioner to take bail and affidavits in said court, to he 
certified by the justice or commissioner, establishing one of the 
particulars necessary to obtain a writ of capias, or that the defend. 
ant has rights or credits, moneys or effects, either in his own 
possession or in that of any other person or persons to his use, 
of the value of fifty dollars or over, which he unlawfully or 
unjustly refuses to apply in payment of such judgment. (a) (See 
" Imprisonment for Debt.") 

·Where any execution against the property of a defendant has 
been returned unsatisfied in whole or in part, leaving a balance 
due exceeding one hundred dollars, exclusive of costs, the plain. 
tiff in such execution may file a bill in chancery to compel the 
discovery of any property or chose in action belonging to the 
defendant in such judgment, and of any property or chose in ac' 
tion due to him or held in trust for him, except such property as 
is now reserved by law, and to prevent the transfer of any such 
property, money, or chose in action, or the payment or delivery 
thereof to the defendant, except when such trust has been created 
by, or the fund in question has proceeded from some other person 
than the debtor himself. And upon the discovery of any such 
personal property, money, or chose in action, the court shall 
decree satisfaction out of the same, of the sum remaining due 
upon such judgments. (b) 

The share or interest of a defendant in any joint.stock com· 
pany, or other institution incorporated by the state, may be taken 
and sold under the writ of fieri facias as in the case of goods and 
chattels. (c) 

13. Insolvent Laws. 

Any person arrested or held in custody in any civil action, 
upon mesne or final process, may obtain his discharge from all 
debts due at the time, or contracted previously, but to become 

(a) Acts of 1842, 132. (b) Acts of 1845, 141, 142. (c) Acts of 1842, 132. 
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due at a subsequent time, so far as regards the imprisonment of 
his person, by taking the benefit of the insolvent laws. 

For this purpose, he may present a petition to the Inferior 
Court of Common Pleas, at any stated term, setting forth the 
causes of his imprisonment, with a true account of his personal 
and real estate, and an inventory of his deeds, notes, books of 
account, yotlchers and securities, and a list of his creditors with 
the money due and owing them. The court shall then appoint a 
time (not less than forty days from the period of the application) 
and place for hearing what can be said for or against the libera
tion of the debtor, and the debtor must give thirty days' notice 
thereof in writing to each of his creditors, by personal service, 
or being left at their usual places of residence, where they reside 
in the state, and by publication in a newspaper of the state for 
the same period. If the court upon hearing and examination 
of the petition, account, and inventory, by interrogatories to the 
debtor or otherwise, shall be satisfied with his conduct, they may 
appoint one or more freeholders of the county as assignees, to 
whom the debtor is forthwith to execute an assignment of his es
tate both real and personal, and upon the making of this assign
ment and filing it with the clerk, they may direct the sheriff to 
di~charge the debtor from confinement on account of any debts 
previously contracted. The assignees are to proceed to collect 
the estate of the debtor, and convert it into money, to give notice 
to creditors to present their claims, to examine and adjust the 
same, any controversy respecting such debts to be referred 
to two arbitrators not creditors of the insolvent, and within 
eighteen months to distribute among the creditors who have 
become parties' to the proceeding, the money on hand, and then 
again at the expiration of each year, until a final settlement has 
been made. 

All creditors who do not come in, and prove their debts within 
eighteen months after the assignment, if a division of the whole 
estate be made, will receive no dividend; but if the whole be not 
divided, and the debt be proved before the ti~e appointed for a 
second division, then the cteditor shall have his first dividend, 
but after the second division, such creditors are entirely 
barred. (a) 

(a) Elmer's Digest, 250 to 258. 
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14. Courts. 

The original civil jurisdiction is distributed between a Court 
of Chancery, Supreme Court, Circuit Courts, and Courts of Com
mon Pleas. 

The judges of the Supreme Court, hold Circuit Courts twice 
a year in each county. The Courts of Common Pleas are held 
four times a year in each county. 
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1. CHOSES IN ACTION. 
2. DA~IAGES C'PO:-l PROTESTED BILLS OF EXCHANGE. 

3. INTEREST. 

4. LIMITATION OF ACTIONS. 

5. FACTORS. 
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8. IMPRISONMENT FOR DEBT. 

9. JUDGME:-IT AND EXECUTION. 

10. ADMINISTRATION OF ESTATES. 

11. INSOLVENT LAWS. 

12. COIJRTS. 

1. Chases in Action. 

All bonds, specialties and notes in writing, payable to any 
person, or order, or assigns, for a sum of money, may be trans
ferred by assignment so as to vest the assignee with a similar 
power, and so toties quoties, and so as also to enable the assignee 
tu prllsecute any action at law upon the same, which might have 
been instituted by the original payee. All assignments, however, 
of bonds and specialties must be under hand and seal, and before 
t\\'11 IIr more credible witnesses. (a) 

All promissory notes, bearing date in the city or county of 
Philadelphia, whereby any person promises to pay to any other 
person, or to their order, for value in account or for value 
received, without defalcation or set-off (the last words to be 
inserted in the body of the bill), are held by the indorsees, dis
charged of any claim of set-off or defalcation on the part of the 
drawer or indorsers. (b) 

(a) Purdon's Digeet, 144. 

12 
(6) lb. 96~. 
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Damages UpOll Protested Bills of Exchange.-Interest. 

2. Damages upon Protested Bills of Exchange. 

Upon all foreign bills of exchange, drawn or negotiated within 
this state, which shall be returned unpaid, with a legal protest 
therefor, the following damages may be recovered from the 
drawers or indorsers, in addition to the principal sum and charges 
of protest, together with lawful interest upon such principal sum, 
damages and charges of protest, from the time at which notice 
(If the protest was gi\'cn, and payment of the principal, damages, 
and protest charges demanded: if drawn upon any person with
out the state, but within some other part of the United States, 
excepting the state of Louisiana, five per cent. damages upon the 
principal sum; if drawn as before, upon any person in Louisiana, 
or any other place in North America, or the islands thereof, 
except the northwest coast of America or Mexico, or in any of 
the vVest India or Bahama islands, ten per cent. upon the princi
pal sum; if upon any person in the island of Madeira, the Cana
ries, the Azores, the Cape De Verd islands, the Spanish Main or 
Mexico, fifteen per cent. upon such principal sum; if upon any 
person in any place in Europe, or the islands thereof, twenty per 
cent. upon such principal sum; if upon any person in any other 
part of the world, twenty-five per cent. upon such principal sum. 
The damages thus allowed are to be in lieu of interest, and all 
other charges except charges of protest, to the time when notice 
of the protest and demand of payment shall have been given. 
The amount of the bill and the damages payable thereon, are to 
be determined by the rate of exchange, or value of the money or 
currency mentioned in the bill, at the time of notice of protest 
and demand of payment. (a) 

3. Interest. 

The legal rate of interest is six per cent., and no more can be 
recovered in any action. Where usurious interest is taken, the 
lender is liable to a forfeiture of the principal, to be recovered in 
a qui tam action; but in a suit against the borrower, the lender 
only loses the usurious excess. (b) 

(a) P. D. 140. (b) lb. 649. 
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4. Limitation of Actions. 

All actions of account, and upon the case, other than such 
accounts as concern the trade of merchandise between merchant 
and merchant, their factors and servants, all actions of debt 
grounded upon any contract or lending without specialt~, ~ll 
actions of debt for arrearages of rent, must be brought wlthm 
six years after the cause of action has accrued. There is a 
saving of the period of limitation in favor of infants, feme 
coverts, persons non compos mentis, imprisoned at the period the 
cause of action accrues, after the removal of their disabilities. 
Where the person liable to an action is beyond seas at the time 
it accrues, the bar of the statute does not commence until after 
his return. (a) 

5. Factors. 

ConsIgnees or factors who fraudulently pledge for their own 
use any merchandise or document, intrusted to them as a security 
for money borrowed, or negotiable instrument, are liable to a fine 
of two thousand dollars, and imprisonment for five years. 

Wherever any person intrusted with merchandise, and having 
authority to sell or consign the same, shall ship or otherwise 
transmit the ~ame to any other person, such other person shall 
have a lien thereon,-

1. For any llloney advanced or negotiable security given by 
him on the faith of such consignment, to or for the use of the 
person in whose name such merchandise was shipped or trans
mitted. 

2. For any money or negotiable security received for the use 
of such consignee, by the person in whose name such merchan
disl' was shipped or transmitted. 

This lien, however, does not exist in any case where the con
signee has notice, by the bill of lading or otherwise, before the 
time of such advance or receipt, that the person in whose name 
the merchandise was shipped or transmitted is not the actual 
owner thereof. 

(/I) P. D. 768. 
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"'here a consignee or factor having possession of merchan
dise with authority to sell the same, or having possession of any 
bill of lading, certificate, receipt or order for the delivery of mer
chandise, with the like authority, deposits or pledges such mer
chandise with any other person as a security for money advanced, 
or a negotiable instrument given him on its faith, such bailee ac
quires thereby the same interest in and authority over the said 
merchandise, as if such consignee had been the actual owner: 
provided, however, that if such person has notice in any way 
that the person making the deposit or pledge is only a factor, or 
if the same is made without notice of this fact, but as a security 
for a previously existing debt, then the bailee of such merchan
dise or document only acquires the ric;hts and interest therein 
which were possessed or might have been enfurced at the time by 
the factor against his principal. 

The actual owner of such merchandise may, however, recover 
the same before the deposit, from the factor or his assignees, or 
aftenyards may recuver the same, upon tendering the money or 
negotiable instrument advanced to the consignee upon its faith, 
and also the sum or instrument advanced thereon by the con
si,-!;nee to the o\\'ner. The owner may also recover from the 
bailee of the consignee any balance arising from the proceeds of 
the merchandise which may remain in his hands, after deducting 
therefrom the amount of money, or of the negotiable instrument 
given by him to the consignee upon its faith. (a) 

6. Limited Partnerships. 

Limited partnerships for agricultural, mechanical, manufactu
ring. or mercantile business, -were authorized by an act passed in 
1836. The general provisions of this act are similar to those 
el~e\\'here detailed. It provides, however, for the sale, by a gene
ral or special partner, or their personal representatives, of the 
interest of either in such partnership, so as not thereby to produce 
a dissolution of the partnership. nn the insolvency of a special 
partner, the partnership is not thereby dissolved, but his interest 
may be sold by the assignees for the benefit of his creditors. Such 
transfer, however, is in every instance to be acknowledged, cer-

(a) P. D. 486. 
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tified, and recorded, as in the case of the original formation of the 
partnership. The record is to be made in the office of the re
corder of deeds of the county in which the principal place of 
business of the partnership is situated; and where it has places 
of business situate in several counties, a transcript of such certi
ficate, duly certified, is to be filed in their respective offices. (a) 

7. Attachment. 

Foreign attachment.-A writ of attachment may issue against 
the real or personal estate of any debtor who does not reside 
within the commonwealth, on the application of his creditor. In 
every such writ a clause of summons against any person having 
goods or chattels of the defendant in his possession, may be in
serted; or if the garnishee is not an inhabitant of the county, or 
about to depart therefrom, a clause of capias; such fact as well 
as his indebtedness to, or possession of the goods and chattels of 
the defendant, being first verified by affidavit. The goods and 
chattels, as well as the real estate attached, are bound from the 
execution of the writ. In the case of real estate, however, it is 
the duty of the sheriff to file a description of the property 
attached, within five days, in the office of the prothonotary of 
the court. (b) 

Attachments may issue against a foreign corporation, or 
against a female, but will be dissolved upon their appearance by 
attorney, and giving security for the debt or demand, or deposit
illg in lieu thereof, a sutlicient sum of money. The plaintiff, if 
hc has filed his declaratiun at the third term of the court, after 
the ('\l'l'utiUll of the writ, may take judgment against the defend
ant, unless he has previously dissolved the attachment. Where 
the defendant dlll's not dissolve the attachment by giving bailor 
security, he Illayenter his appearance and defend the suit, without 
prejudice til tht' lien created by the attachment, and if a judcrment 
be rendered against him, it shall not only have the force a~d ef
fect of an ordinary judgment in attachment, but of a judgment 
in an action commenced by summons. Where judgment has 
been rendered by default or otherwise against the defendant, a 

(a) P. D. 920. (b) Th.50. 
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writ of scire facias may issue against the garnishee, commanding 
him to appear and show cause why the plaintiff should not have 
execution of his judgment, of the estate and effects of the defend
ant attached in his hands; when the plaintiff may examine the 
garnishee by written interrogatories touching said premises, and 
on his failure to appear or answer, execution may issue against 
him for an amount sufficient to satisfy the demand of the plain
tiff with costs of suit. The plaintiff may also have a similar 
execution after a verdict in his fa.-or, on such scire facias. "Where 
judgment has been rendered against the defendant by default, the 
plaintiff, before taking out any execution, must enter into bond 
with sufficient security, that if the defendant appear in twelve 
months and disprove the debt recovered against him, or discharge 
the same with costs, he will restore to him the goods and effects, 
or the value thereof, attached and condemned, or so much as 
shall be disproved or discharged. (a) 

Domestic attacJulll'nt.-'Vrits of domestic attachment with 
summons of garnishment may be issued by the Court of Common 
Pleas of any county in \\"hich a debtor may reside, upon an affi
davit being previously mad!:' and filed by his creditor, or some 
one in his behalf, of the fact of the indebtedness, and also, that 
the debtor has absconded frolll the place of his usual abode within 
the county, or has remained absent from the commonwealth, or 
has confined himself \\"ithin his own house, or concealed himself 
elsewhere, \vith design in either case to defraud his creditors; or 
that the debtor, not having become an inhabitant, confines or 
conceals himself \vithin the county, with intent to avoid the ser
vice of prncess and to defraud Ilis creditors. The fo(m of the 
writ, its mode of service, and the lien created by it, do not vary 
substantially from the case "I' foreign attachments. The creditor 
llIay sue out with the original writ or afterwards, other writs of 
attachment, directed to other counties, in which the debtor may 
have go()d~ or chattels, lands or tenements. Any other creditor, 
upon affidavit of his debt, may suggest his name upon the record, 
and prosecute the attachment, if the first creditor fail to do so, or 
to establish his right as a creditor. Upon the return of the writ, 
the court shall appoint three honest and discreet men, not being 

(a) P. D. 522. 
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creditors of the defendant, to be trustees of his estate, and the 
officer shall deliver over to them any money or personal property 
of the defendant which he may have in his hands by virtue of the 
attachment. The trustees shall immediately give notice of their ap
pointment by publication for six successive weeks, in a newspaper 
published in the county where the attachment is issued, or in such 
other manner as the court may direct, and require all persons in
debted to the defendant, or having his property in their possession, 
to payor deliver over the same to them, and desire all creditors 
of the defendant to present their respective claims and accounts. 
The entire estate of the debtor is vested in such trustees, and it 
is their duty to prosecute all actions concerning the same. They 
may sell his goods and chattels at any time after the term next 
succeeding that to which the writ was returnable, and his real 
estate at any term after the third succeeding that to which the 
original writ was returnable, and may also dispose for the benefit 
of creditors of any debts due or becoming due to the defendant. 
At some time after the expiration of six months from the giving 
the notice already described, the trustees, ha ring previously given 
public notice of the time and place fixed upun by them for the 
purpose, shall receive from the several creditors evidence of their 
claims, and after determining the same, state their accounts, and 
ascertain the proportionate sum coming to each creditor, and file 
a report in the office of the prothonotary of the court from which 
attachment issued. The prothonotary shall give notice of the 
filing of the report by advertisement, as in the case of the ac
counts of assignees under a voluntary assignment, and at the 
next term after the filing of the report, if no exceptions are filed, 
the same may be confirmed by the court, and the trustees proceed 
to distribution accordingly. If the whole estate has not been 
distributed upon such report, the trustees may, at the expiration. 
"I' three months after the order of the court upon such report. 
proceed to make a second dividend of all such moneys as have 
come to their hands after the first dividend, and so on from time 
to time until the entire estate has been distributed. K 0 prefer
ence is to be given in the distribution to debts due by spe
cialty. (a) 

(0) P. D. 325. 
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The court may at any time before a final decree of distribu
tion, upon the application of the defendant denying and disprov
ing the allegations upon which the attachment was granted, 
dissolve the same absolutely, or upon such terms as it may deem 
cquitable. 

Jurisdiction to grant writs of attachment where the debt 
does not exceed one hundred dollars, is conferred under some
\\hat similar restrictions upon justices of the peace. (a) 

Altacllllll'nt of vessels.-Ships and vessels of all kinds, built, 
repaired or fitted out within the state, are subject to a lien in favor 
of llJechanics or tradesmen, for work done or materials supplied 
for the building, equipping or repairing such boat, on the engage
ment of the lIlasll'r or owners, in preference to other debts. 
This lien continues from the time the debt is contracted, until 
the vessel proceeds on her next \'oy~l~e. (b) 

8. Imprisonment for Deht. 

1\0 person can be arr('~tl'd or imprisoned on any civil process, 
in any suit or proceeding instituted for the recovery of any 
money due upon any judgment or decree founded upon contract, 
or due upon any contract, express or implied, or for the recovery 
of any damages for the non-performance "f any contract, except 
on proceeding as for contempt. to enforce civil remedies, actions 
for fines or penalties, or on pI'< 'mi~es to marry, for moneys col
lected by any public officer, or for any misconduct or neglect in 
oilice or in any professional employment. A party may obtain a 
warrant of arrest in other cases, where upon application to the 
judge of the court in which suit has been instituted or judgment 
obtained, he satisfies the judge, by his own affidavit or that of 
some (,ther person or persons, that there is a debt or demand due 
t" the applicant from the other party to the suit or judgment, 
pointing out its nature and amount, and also establishes one or 
morc of the follo\ving particulars: 

1st. That such party is about to removc some of his property 
from without the jurisdiction of the court in which suit is 
brought, for the purpose of defrauding his creditors, or 

(a) P. D. 330. (b) Dunlop'S Statutes, 677. 



PENNSYLVANIA. 185 

Imprisonment for Debt. 

2d. That he has property which he fraudulently conceals, or 
3d. That he has rights in action, or some interest in public or 

corporate stock, money or evidence of debt, which he unjustly 
refuses to apply to the payment of some judgment against him 
belonging to the complainant, or 

4th. That he has assigned, removed or disposed of, or is about 
to dispose of, some of his property, with the intent to defraud his 
creditors, or 

5th. That he fraudulently contracted the debt, or incurred the 
obligation respecting which suit is brought. 

The defendant, upon being arrested, may appear before the 
judge and controvert the truth or sufficiency of the plaintiff's 
allegations, and if with success he will be discharged; otherwise 
he will be committed to prison, to be detained until discharged 
by law. The commitment will not be granted, where the defend
ant pays the demand; or in case it is a judgment, gives security 
for its payment at the time when it could be collected at law; 
or if the arrest has been founded on an allegation of a fraudu
lent design to remove his property out of the jurisdiction of 
the court, gives bond with approved security that he will not 
so remove any property which he then has, and that he will not 
assign, conveyor dispose of any of his property \\ith such intent, 
or with a view to give a preference to any creditor for any debt 
antecedent to such disposition, until the demand of the com
plainant has been satisfied, or until thirty days after final judgment 
shall be rendered in the suit brought for the recovery of such 
demand: or where the defendant enters into bond with sufficient 
~ecurity, conditioned that he will apply within thirty days, for the 
benefit of the insul\'ent laws of the commonwealth, and comply 
with the requisitions of such laws, and in case of his failure to 
obtain his discharge as an insolvent debtor, surrender himself to 
the jail of the county. (a) 

. Any person committed, or who has given bond as above pro
VIded, lIlay apply for the benefit of the insolvent act, upon which 
procC'cdings similar to those described in the subsequent title will 
be had, and an assignment executed to trustees invested with 
similar powers and duties. ' 

(a) P. D., Stroud's edition, 581. 
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9. Judgment and Execution. 

Judgments only bind lands, tenements or hereditaments, as 
aaainst bona fide purchasers, from the time when they are actu
ally signed; goods and chattels from the time of the delivery of 
the writ to the officer. A judgment is a lien upon all the interest, 
legal or equitable, of the debtor, in land situated in the county 
where the judgment is rendered, or in a county in which a tran
script of the judgment is recorded. It is not a lien, however, 
upon after purchased lands. (a) 

The lien of a judgment does not continue beyond five years, 
unless revived by scire facias, or agreement of the parties, filed 
and docketed. (b) 

Execution may issue at any time within a year and day from 
the renditiun of a judgment, or the expiration of a stay of execu
tion, where such is indorsed thereon. Unless taken out during 
this period, the judgment becomes dormant, and must be revived 
by scire facias. In all actions instituted for the recovery of 
money due by contract, or damages arising from a hreach of con
tract, except actions of debt and scire facias upon judgments, and 
actions of scire facias upon mortgages, if the defendant has an 
estate in fee simple, \\'ithin the respective county, worth, in the 
opinion of the court, the sum for which the plaintiff may be 
entitled to have execution, or if the defendant shall give approved 
security for the payment of such sum, with interest and costs, he 
shall be entitled to a stay of execution for six months if the debt 
does not exceed two hundred dollar~. for nine months if it exceeds 
t\\'o hundred, and does not exceed five hundred dollars, for twelve 
months if the sum exceeds five hundred dollars. The plaintiff 
may ha\'e execution for the satisfaction of his debt against the 
personal and real estate of his debtor, and in some cases against 
his body. Coin, bank notes. current bills, stocks, money deposited 
in bank, debts, equities of redemption in personal property, may 
be seized and sold under a writ of fieri facias. '\'here stock, 
deposits or debts are levied upon, the proceedings to realize the 
same are similar to a garnishment in foreign attachment. Where 

(a) 6 BiIUley 135. (6) P. D. 658. 
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real estate is taken in execution, it is the duty of the officer to 
summon an inquest to ascertain whether the rents and profits of 
such estate, beyond all reprise, will be sufficient within seven 
years to satisfy the judgment upon which the execution was 
issued, with the interest and costs of suit. If the clear profits 
of the real estate will, in the opinion of the inquest, be sufficient 
to pay the debt or damages and costs, the sheriff shall, by the 
inquest, assess the clear annual value of the rents and profits; 
and make return thereof, with his writ, to court. Upon the 
return of the writ, the plaintiff may have a writ of liberari facias 
to deliver the said real estate, with the appurtenances, to him, at 
the valuation fixed by the inquest, to be holden by him, his execu
tors or assigns, until his debt, with interest, is discharged: or the 
plaintiff, instead of suing out the writ of liberari facias, may 
demise the premises to the defendant, to retain possession of the 
same, at the annual valuation fixed by the inquest. If the 
defendant decline taking the estate on such demise, the plaintiff 
may sell it upon a venditioni exponas' or, if the inquest return 
that the clear allnual profits will not be sufficient to pay the debt 
and damages within seven years, it may be sold at once upon 
such writ. (a) 

10. Admimstratzon of E.~tates. 

Fund for the payment of debts.-In Pennsylvania both real 
and personal property are liable for the debts of a decedent, (b) 
but the personal estate is to be resorted to in the first instance 
even for debts with which the real estate is charged; (c) excep~ 
where they have been contracted by other than the decedent, as 
wlH're real estate has been purchased subject to a mortgage. (d) 
\Vherp. however, a testator directs payment of his debts to be 
made out of some particular fund, the provision must be followed, 

(a) P. 0.440 to 470. 

(b) Act of ~4th Feb., 1834; Purdon's Dig. ed. 7th, 473-484; Graff ". Smith, 1 
0011.41<1 ; Benner ". Phillips, 9 W. and S. 20. 

(el Keysey's Estate, 9 S. & R. i:2; Todd v. Todd's Errs. 1 S. & R. 953 i 
Walker's Estate, 3 R. 237. 

(d) K"ysey's Est. 9 S. & R. 72. 
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but til{' personal estate cannot be so exempted as against creditors, 
thouah it may as aaainst heirs and devisees, where the intention '=' 0 

is clear not merely to charge the real estate but to exempt the 
personal. (a) There is no distinction in these respects between 
legal and equitable assets; both are equally liable to both legal 
and equitable debts. (b) On the death of a partner, if there be 
no joint fund nor ~olvent partner remaining, both partnership and 
separate crf'ditor~ come pari passu IIpon his estate.(c) It is to be 
presumed that as after acquired lands Illay pass by will, they may 
be charged with the payment of debts. (d) 

Duration of lien of debts upon land.-Debts, except secured 
by mort~age or judgment, are a lien upon lands in the hands of 
heirs, devisees, and purchasers. Thi" lien expires at the end of 
five years from the decease of the debtor, unless suit be com
menced and duly prosecuted, within that period. (e) \\'here, 
however, a debt, demand, or covenant, is not payable within the 
five years, a written statement thereof is to be filed in the connty 
where the lands are situate, and then the debt, demand, or cove
nant, becolllcs a hen frolll five years after the time it falls due. (f) 

J ud.:.!:ments bind the land for five ycars after the death, though 
they othen\'isf' wflUld have expired ,,,ithin that time, and they 
have not been revinrl: they take precedence according to their 
priority at the time of the death; and after the expiration of the 
five yE':ll"S they may be reviwrl by scire facias, to which the 
widow and heirs need not be made parties. (g) \\'here there is, 
however, a direction to sell j;,r the payment of debts, giYen to 
the executor, it does not come within the provisions of the act, 
as a trust arises, and the lien continues till presumption of pay
ment arises. (It) The act, in this re,] lect, is one of limitation and 

(a) Bryant I'. Hunter, 3 W. C. C. R. 242; Todd r. Todd's Ex'rs, 1 S. & R. 453 ; 
Martin v. Fry, 17 S. & R. 4'}G; Walker's Est. 3 R. 237, 2!~; :J W. 60. 

(b) Sperry's Est. 1 Ash. 317. (c) lb. Bell t. Newman,5 S. & R. 78. 
(d) Act of April .~. 1~:J:l, § 10; \\'nlkds E,t. 3 R. 242. 

(e) Act of 1834; Pun!. Dig. 476; K"rper I'. Hock, 1 'V. 14; Penn v. Hamilton, 
2 W. 60; Fetterman v. }lurphy, 4 W. 429. 

(f) Act of 1834. 

(g) Purd. Dig. 476; Mc}lilJan n. Red, 4 W. & S. 237; Chambers v. Carson, ~ 
Who 365; Christman v. Fritz, 13 S & R. 1; Guier n. Kelley, 2 Binn. 229. 

(h) 2 Blowne 294; Alexanderv. }!d!urray, 8 W. 504; Steel v. Henry, 9 W. 523. 
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repose in its nature, and after the period assigned the lien is ab
solutely discharged, though the existence of the debt was known 
to the heirs or purchasers, (a) and even though a voluntary con
veyance is made to defraud creditors. (b) Though, by the act 
of 1834, the widow and heirs, if the real estate is to be charged, 
must be made parties, yet this lien is not discharged by a judg
ment against personal representatives alone. (c) 

Order of payment of debts.-The order of the payment of 
debts of decedents is as follows: 

1. Debts due the United States, which are entitlea to prece
dence by act of congress, (d) and which are to be preferred to 
those in the order established by the act of assembly, (e) though 
such preference is not thereby given. (f) Notice of such debt 
must be, however, given to the executor or administrator, other
wise payments are to be made according to the act of assembly, 
and such payments will not amount to a devastavit. (g) 

2. Funeral expense~, medicine furnished and medical advice 
given during the last illness of the decedent, and servants' wages 
not exceeding one year, payment of all of which may be compelled 
within a year after the letters of administration are granted. (h) 

In the term" servants" are comprised domestic servants, per
sons who make part of a family, and who are employed to assist 
in the economy of a house or its appurtenances. (i) 

But thi~ preference is extinguished where security is taken, as 
by a sen'ant's obtaining a single bill for his wages. (k) 

3. Rents for not exceeding one year. 
4. All other debts equally, except 

(0) II:"r!,,,r v. Hock, 1 W. 14; Quiglny v. Beatty, 4 W. 13 ; Hemphile n. Carpen
ter, Co W. 22; Seitzinger v. Fisher, 1 W. & S. 293; Bailey v. Bowman, 6 W. & 
S. lIH. 

(h) Shorman 1'. Former's Bank, 5 W. & S. 373. 

(rl Murphy's ApJlt'ol,8 W. & S. 165; Beaner v. Phillip", 9 W. & S. 131; Ather-
Ion v. Allierlon, :.) Barr. 113. 

(d) Act of 'farch 3, I i!l7, §3; Fish.r 11. Blight, 2 Cr. 353; U. S. v. Hooe, 3 lb. 73. 
(el Puru. Dig. -li5. 

<f) ('o"n. I'. Lewis, 6 Binn. 266; Fisher v. Blighl, ib. Supr. 
(~) lb.; 16 .fohns. i9. (h) Act of 1834; Pnrd. Dig. 475. 
(i) Ex porte Meason, 5 Binn. 167; Boniface v. Scott. 3 S. & R. 351; Miller's 

Ell. I Ash. 323. 

(k) Silver I). WillioDUl, 17 S. & R. 292. 
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5. Debts due to the commonwealth, which are to be paid last. (a) 
Payment of none of these can be compelled until one year after 
letters of administration issue. (b) 

Where however the la ws of a decedent's domicil give a pre
ference to its own citizens over the citizens of Pennsyh'ania, the 
like preference is to obtain in favor of the latter. (c) 

This order of payment relates to personal assets only; and 
judgnlcnts and mortgages recorded in the lifetime of the decedent, 
(d) which were a lien on the real estate at the time of the party's 
death, are nevertheless entitled to priority of payment in the pro
ceeds of such real estate, according to date of their lien, (e) and 
so where the common \\'ealth obtains a judgment in the lifetime 
of the party, notwithstandIng its postponement to other creditors 
by the act of assembly, (j) still on the sale of real estate it is the 
duty of a lien creditor to see that the proceeds are first applied to 
the discharge of his lien, and he will be considered, in regard to 
the debtor, as paid all that a due attention to his interests will en 
title him to receive. (g) 

After the personal estate is exhausted in the payment of debts, 
the executor or administrator, on application to the Orphans' Court, 
will be permitted to sell such part of the real estate as may be further 
necessary for the satisfaction of debts and legacies, without notice 
to heirs, &c.; (h) but where the assets have been once sufficient, 
such an order will not be granted. (i) 

Where a creditor is executor or administrator he is not enti
tled to retain his debt to the prejudice of others of equal degree. 
but that he takes pro rata with the rest. (k) 

ftlarshaling assets.-The questions arising in the marshaling 
of assets in equity are not of frequent occurrence in Pennsylvania, 
though the English doctrine may, as a general rule, be understood 
to be accepted. The rule with regard to the priority of application 

(a) Act of 1834; Purd. Dig. 475. (b) lb. 476. (e) lb. 
(d) Adams' Appeal, 1 P. R. 447. 
(e) ;\Ioliere 1l. Noe, 4 Dall. 454; Girard 1l. McDermott, 5 S. R. 128. 
(f) Ramsey's Appeal, 4 W. 71. 

(g) Binney 1l. Comm. 1 P. R. 240; Beaner 1l. Phillips, 9 W. & S. 21. 
(h) Act of March 29, 1832, 931; Purd. Dig. 891. 
(i) Pry's Appeal, 8 W. 233. 
(k) Ex parte Measoo, 5 Binn. 167. 
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of real estate after the exhaustion of personal is to apply 1. Real 
estate devised for the payment of debts: 2. Real estate descended: 
3. Real estate specifically devised subject to a general charge of 
debts. (a) 

Where one creditor has a lien on two funds, and another 
has a lien upon only one of them, the latter has the right in equity 
to compel the former to resort in the first instance to the other 
fund. (b) Debts, after the personalty has been fully administered, 
are to be paid out of land, to the exclusion of legacies with which 
it had been charged. (c) 

Remedies.-The remedies for the enforcement of payment of 
debts are against the executor or administrator at common law, 
where the right of action survives; upon the administration 
bond, and in the Orphans' Court, where the estate is insolvent, or 
money has been paid into that court. 

JVhat actions survive.-AII personal actions, except actions 
for slander, libel, and for injuries to the person, survive against 
executors and administrator~, and if any such suits have been 
commellced during a party's lifetime they do not abate by his 
death, but his executor or administrator may be compelled by 
scire facias to become a party to such actions. (d) No legal 
proceedings are in any way destroyed by the death, resignation, 
or removal of executors or adillinistrators, but their successors 
may be made parties in like manner. (e) The death of a defend. 
ant after a sequestration under order of the Orphans' Court, does 
not abate it; (f) nor is a domestic attachment in any wise affected 
by it: notice, however, of the pendency of the attachment must 
be giWll to the personal representatives. (g) Though formerly a 
foreign attachment would not lie against executors, as it was sup. 
posed that it might interfere with the distribution of assets; yet 
now. by act of assembly, legacies and distributive shares, except 
due to married women, may be attached in the hands of an 
executor or administrator, by creditors of the parties interested 
therein. A foreign attachment brought against the decedent him. 

(a) Comm. v. Shelby, 13 S. & R. 348. (b) Cowden's Est. 1 Barr. 273. 
(c) Hoover v. Hoover, 5 Barr. 365. (tl) Act of 1834; Purd. Dig. 476. 
(e) lb. (f) Act of March 29, 1832 ; Purd. Dig. 894. 
(g) Act of JUDe 13, 1836; Purd. Dig. 326. 
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self, during his lifetime, will not abate by his death after final 
judgment. (II) 

Wherever any injury to the person or to property, thougn ac
companied by actual force, has been productive of benefit to a 
decedent or to his e~tate, or has added to the assets in the hands 
of his representatives, an action for the recovery of damages, or 
for chattels where they exist in specie, may be had. (b) Thus 
replevin, detinue, and in some cases, perhaps, trover, will lie. 
where goods ha\'e come intu hands of the executor or adminis
trator, or money had and received where they have been sold. (c) 
Where an immediate injury to personal property, or some spe
cial damage is caused by the breach of a promise of marriage, 
it seems that the same rule applies. (d) It was held, however. 
prior to the act of assembly of lR:34, (e) that trespass vi et armis 
for seizing a vessel, could not survive against the administrator 
of a defendant. (f) 

On application to the Orphans' Court, the executor or adminis
trator may be required to execute any written or parol contract 
[or the conveyance of land, which might have been enforced in 
equity. left incomplete by the death of his decedent. (g) By such 
proceedin!!, ho\vever, the right of dower is !Jot divested. (Ii) 

Pf,>lIdillf,i' rte. t/1t'J'l'in. - Judgment is generally, in actions 
against an executor or administrator as snch, to be satisfied out 
of the decedent's assrts only. but he will be liable out of his own 
estate: 

1. \Vhere he has wasted the decedent's goods; in which case 
if the sheriff return that there are no goods of the decedent, and 
that the executor has wasted them, or if judgment be obtained in 
an action of debt suggesting a devastavit, execution can be taken 
out against his own goods. (i) Formerly, also, if the executor 
pleaded falsely, or neglected to aver that the assets were insuffi-

(a) Fitch v. Ross,4 S. & R. 564. 

(b) Reed v. Cisl, 7 S. & R. 184; Heach 1'. :\Ietzer. 6 S. & R. 272; Reist v. 
Heilbrenner,lI S. & R. 131; Keste v. Boyd, 16 S. & R. ~'j2; Penrod v. Morrison, 
2 P. R. 126. (e) lb. 

(If) Lallimonde ". Simmons, 13 S. & R. 183. (e) P. D. 476. 
(j) Nicholson v. Elton, 13 S. & R. 415. (g) Act of 1834; Purd. Dig. 475. 
(h) Riddleberger v. Mentzer, 7 W. 141 ; Covert v. Hertzog, 4 Barr. 145. 
<i) Swearingen v. Pendleton, 4 S. & R. 393. 
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cient, and there were no sufficient assets, he would in some cases 
be liable for the whole debt, and in all for the costs. But the 
severity of the common law in this respect is now much mitigated, 
and since the revised act (a) an omission to plead plene adminis
travit in an action brought against the executor or administrator, 
is no admission of assets; and no mispleading or lack of pleading 
will make him liable for any debt or damages recovered beyond 
the amount of assets that have actually come into his hands. (b) 

(2.) Where he promises upon sufficient consideration to pay 
any debt of his decedent himself, in which case he alone will be 
liable (c) ; and so it is upon all contracts and promises made by 
him, though exclusively for the benefit of the estate. (d) 

The executor or administrator is not bound to plead the 
statute of lilllitations where he believes the debt to be due (e) ; 
and therefore a payment of a debt so borrowed is not a devasta
vit. (f) But the parties interested in the estate have in some 
cases been allowed to make use of the statute against the will of 
the administrator. The acknowledgment, nevertheless, by an 
executor or administrator of a debt barred by the statute does not 
~top its running. (g) 

A set off arising from the falling due of a debt or demand after 
the death of the party, can only be made by or against his repre
sentatives, where the estate is solvent. (It) 

JUdgment.-It is a rule that the surviving parties to an action 
are competent to litigate it, and therefore where one of several 
joint defendants dies before judgment, and judgment nevertheless 
is taken against all, it is irregular as to all. (i) If the decease 
occur after judgment, then execution cannot be taken out against 
the personalty of the decedent, but the debt nevertheless is a lien on 
his real estate, and may be revived by scire facias. (k) A judg-

(a) Purd. Dig. 490. (b) lb. (c) Geyer v. Smith, 1 Dall. 347. 
(d) Friez v. Thomns, 1 Who 71 ; Grier v. Houston, 8 S. & R. 402. 
(e> Smith Est. 1 Ash. 3;i:!. (f) In re McFarlnnd, 4 Barr. 129. 
<x> Fritz r. Thomns, 1 Who 66; Forney I). Benedict, 5 Barr. 226. 
(h) Bosler ". Excbnnge Bank, -1 Bnrr. 32. 

(i) Comm. I). Miller, tl S. & R. 456; Lewis I). Ash,2 Miles lIO ; Ins. Co. I). 

Hpang,5 Bnn. 1I3. 

(") lb. j Stoner v. Stroman, 9 W. & S. 89. 

13 
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ment, however, obtained against joint defendants, when one was 
dead at the time, is not absolutely void. (a) 

Under the act of 1831, land cannot be reached in the hands 
of the widu\\' and heirs, without making them parties in some 
\\'ay. The proper mode of procedure in actions, whether com
menced before or after a decedent's death, is to obtain judgment 
first against the personal representative" which is sufficient foc 
satisfaction out of the personal assets. Having thus obtained 
judgment, if the creditor wishes to charge the land, the next is to 
make the owners of the land parties by scire facias. These wiII 
be admitted to contest the suit on original grounds. If the plain
tiff be then successful, he can have execution on a judgment de 
terris. (b) 

Administration bond.-The bond given by an administrator 
on his entrance upon his duties, is held to the use of such parties 
as may be interested in the fund in his hands, and for any neglect 
of duty, such as non-payment of a debt, or a devastavit. (c) Suit 
may be brought upon it by the commonwealth to the use of such 
parties, and after scire facias upon the judgment to determine the 
amount of the claims, the party first suing will be entitled out of 
the penalty to the whole of his claim, even to the exclusion of 
others. (d) JUdgment may be so obtained against both the ad
ministrator and his sureties. (e) 

Orphans' Court.-The Orphans' Court has the control of the 
conduct of executors and administrators; and may remove or 
discharge them. <f) It has also jurisdiction in the distribution 
of assets among creditors, when the estate is insolvent, and audi
tors may be appointed for the purpose. This power is exercised 
upon the application of any creditor, executor, or administrator, 
or party in interest. (g) If the estate be solvent this jurisdiction 

(a) Warder v. Tainter,4 W. 281. 

(b) Act of 183-!, Purd. Dig -!~fI; Murphy's Appeal, 8 W. & S. 165; Benner IJ. 

Phillips, 9 W. & S. 131; Atherton r. Atherton, 2 Barr. 13. 
(c) Yard v. Lea's Ex'rs, 3 Yeates 345. 

(t!) Act of 1836, Purd. Dig. 145; Dallas 1'. Chaloner's Ex'rs, 3 Dall. 501 ; 4 DaB. 
106, in notis. 

(e) Zeigler IJ. Sprenkle, 7 W. & S. 173. (j) Purd. Dig. 885, etc. 
(g) Act of March 29, 1832, § 19; April 14, 1835; April 13, 1840; Purd. Dig. 

865, etc. 
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cannot be exercised, (a) except where the proceeds of real estate 
have been paid into court. (b) It may also entertain exceptions 
to auditor's accounts. (c) But a creditor can never come into 
the Orphans' Court to compel payment of a litigated debt. (d) 

Registers.-The registers of the different counties have juris
diction within the same to receive the probate of wills, to grant 
letters testamentary and of administration, to pass and file the 
accounts of executors, administrators and guardians. (e) 

Persons entitled to administration.-When administration is 
granted of the estate of any deceased person, the husband, if the 
decedent wa~ a married woman, is entitled to administer; in other 
cases, it will be granted to the widow, or next of kin, or both, or 
in the event of their refusal or incompetency, to one or more of 
the principal creditors. (f) 

Notice to creditors.-Every executor or administrator upon 
the granting of letters testamentary or of administration, shall 
give notice thereof, by publication once a week, for six successive 
weeks together, in a new~pal'er published at or near the place 
where the deceased resided; and in such notice, they must request 
all persons having claims or demands against the estate, to present 
them. 

Time for payment of debts.-Xo executor or administrator 
can be compelled to pay any debt of the decedent, except such 
as are by law preferred in the order of payment to rents, nor to 
make allY distribution of his estate, until the expiration of a year 
frolll the granting of administration. 

8f'/,lc/llnll of accollnt.-The executor or administrator must 
rf'llder an account of his administration to the proper register, 
within one year from the grant of letters, accompanied by the 
necessary vouchers and evidence. The register upon allowing 
and filillg the account, shall present a certified copy of the same, 
to the ('rphans' Court of the respective county, at its stated 
J(Jeeting, being not less than thirty days distant from the time of 
~UL'h filing and allowance. And he shall give notice of the same 
to all pers l IllS interested by public advertisement, enumerating the 

(n) !\Iet!'_ Appeal, 1 Who 7; Warner's App. 2 Who 295; Latimer'S Est. 2 Ash. 520. 
(I.) Tilghman's Est. 5 Who 44. (c) Purd. Dig. 835. 
(d) Womer's Appeal, 2 Who 296. (t) D. L 453. (j) lb. 458. 
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accounts to be presented at anyone time to the court, and setting 
forth in substance, that the accountants have settled their accounts 
in the office of the said register, and that the same will be pre
sented for confirmation to the Orphans' Court, at a certain time 
and place specified. Unless the notice has been given pursuant 
to law, no such account will be allowed and confirmed. Unless 
the parties interested agree to a different arrangement, the court 
will either examine the accounts or refer the same to auditors. 
'Where any of the heirs, distributees, or creditors reside out of the 
U nited ~tates, or out of the state, the court may if it thillks 
proper prescribe any additional notice to be given to such 
persons. (a) 

11. Insoleent Laws. 

The abolition of Imprisonment for debt arising from contract 
under the acts before recited, has, except in certain enumerated 
cases, obviated the nece~,ity of considering the pro\'isions of the 
insolvent laws, except where the cause of arrest is in tort, or in 
the enumerated cases specially excepted. (b) 

In the ca~es excepted from this act, and in alI civil actions for 
damages arising from tort, the party may, on application to the 
Common Pleas of the county in which he was arrested or 
held to bail, or if neither arrested nor held to baiJ, of the county 
in which he resides, on givillg bond to present himself at the next 
term of the court, and petition for the benefit of the insolvent 
laws, be released from custody. (c) 

This petition, and that required in the act abolishing impris
onment for debt, must be accompanied by schedules containing 
statements,-

1. Of all effects whatsoever and wheresoever situate. In this 
are included debts due the petitioner, unless they be absolutely 
desperate. (d) But rights of action for mere personal torts need 
not be returned. (e) A bare possibility not coupled with any in
terest is excluded. (f) 

(a) D. L. 46f'i. (b) Kelley,·. Henderson, 1 Barr. 495. 
(e) See Act of 1836; Purd. Dig. 606. (d) IngTaham on Insolvency 56, 57. 
(e) Sommer 1'. Wilt, 4 S. & R. 2S; :\lcFarlane v. Erun, 11 S. & R. 121. 
(f) Lessee & Humphreys t'. Humphreys, 2 Dall. 233. 
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2. Of all debts due by him, containing the names of his cre
ditors, the amount, and the nature or character of tlte debts, so far 
as he can ascertain the same. It would seem that an omission 
of the name of a creditor by mistake, misapp'rehension, or acci
dent, will not vitiate, and that the question turns almost entirely 
on the bona or mala fide with which the party acted. (a) Gross 
negligence, however, will raise a presumption of fraud in such 
case. (b) 

3. Of the cause of his insolvency and the e:ctent of his losses, 
if any. (c) The facts contained in the petition and statements 
must be verified on oath. 

On the presentation of the petition, a time is fixed for the 
hearing, and notice given to creditors, for at least fifteen days. At 
the hearing, if, after a full exhibition of all the debtor's affairs, 
and an examination upon oath of the debtor in regard to them, 
no presumption of fraud arises, an assignment of all his estate, 
property, and effects whatsoever, is executed by him, an oath 
having been previously administered to him, to trustees nominat
ed by tw,,-thirds in number and value of the creditors attending 
ill persull or by attorney, or in default of such nomi'nation, by the 
c"urt; and thereupon thc court will make an order discharging 
the debtor's person from all liability thereafter for any debt or 
damage accruing before the time of the order. 

The trustee must give notice, at least five weeks, to all in
debted to the insolvent, and to all creditors, for the presentation 
of accounts. They are then to collect debts, convert real estate 
into personal, and make distribution within tweh"e months, unless 
thc tilllC Ill' enlarged on application to the court. A day is fixed 
for the lH"esentation of proofs of debts by creditors, of which due 
public notice must be I!inll. and thereupon a report is to be filed 
by thc trustees, according to which distribution is to be made. 
,"j .. preference. however, is allowed to specialty creditors, but 
b"na fide mort.'f:Jges, jud.l!ments, and executions binding the per
sonal property, are entitled to precedence of payment according 
to the priority of their lien. Where rent is due, goods liable to 
distress are !lut to Ill' removed till it is paid. (d) 

(a) Ex porte :-:entt, Ing. Ins. 81. (b) Ex parte Phillips, ib. B:2. 
(r) ~'e Boker's ",-e, 1 Binn. ·152; Act of 1836; Purd. Dig. 607. 
(tl) Purd. Dig. 608. 
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The trustees have the power to compound, or to settle debts by 
arbitration, and the same rights and liability in regard to set-off as 
their insolvent would have had. (a) 

By the discharge of the debtor no other creditors are affected 
than those who have had due notice; and the liabilities of no 
other persons are thereby affected. (b) 

The execution of the assignment vests in the trustees all the 
property of the debtor whate\'er, subject to all liens by mortgage 
or otherwise, and it is their duty to take it into possession. The 
trustees are capable of suing for and recovering the same in their 
own name. 

The property by the assignment is divested, even though the 
trustees omit or refuse to act; (c) therefore the payment of a 
debt to the insolvent after assignment is invalid, though made 
without notice of the assignment. (d) 

1\ 0 bona fide conveyance for a valuable consideration before the 
date of the assignment, or if made in another county, before the 
recording of the assignment in such other cuunty, or if of personal 
property, before public notice given by the trustees, to one who 
has had no actual notice of the petition or assignment, is in any 
way invalidated by the execution of the assignment. (e) The 
insoh'ent is also entitled to retain all such articles as are exempt
ed from levy and sale on execution. (f) 

The trustees may recover and dispose of all real and personal 
estate which the insolvent may have transferred by a voluntary 
conveyance, ,,·ith intent to defraud his creditors, (g) and they 
ha\'e also the power to set aside all fraudulent or irregular assign
ments prn'iously made. (It) 

The choses of action of a wife which have not been reduced 
into possession before the assignment do not pass to the trustees, 
but the beneficial interest remains therein to her use. (i) 

After all claims of creditors are satisfied, any surplus that re 
mains is to be paid to the insolvent or his legal represe~tatives. 

(0) Purd. Dig. 60S. (b) lb. 
(e) Willis v. Row, 3 Y. 520; Ruby l'. Glenn, 5 W. 77. 
(d) Wickershand l'. Nicholson, 14 S. & R. 118. (e) Purd. Dig. 611. 
(j) lb. 611. (g) lb. See also Miller v. Samuel, 7 Pa. Law Jour. Sup. C. 377. 
(h) Englebert v. Blanti!, :2 Who 240. (i) Purd. Dig. 611. 
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The after acquired estate of the debtor is of course subject to 
execution for so much of his debts as the insolvent assignment 
does not satisfy; but if a majority in number and in value of the 
creditors of any insolvent residing in the United States or having 
a known attorney therein, shall consent in writing thereto, an or
der may be made by the court, on application of the debtor, and 
notice given, to exempt all after acquired property from execu
tion for any debt or cause of action existing previously to such 
discharge, for seven years thereafter; and if, contrary to such 
order, an execution issues, it will be set aside, on application to 
the court, with costs. (a) 

If upon the hearing of any petitioner it appears to the court 
that there is just ground to believe, either,- (b) 

1. That the insolvency of the petitioner arose from losses by 
gambling, or by the purchase of lottery tickets; or 

2. That the petitioner hns embezzled or applied to his own use 
any money or other property with which he has been intrusted, 
either as bailee, agent, or depositary; or 

3. That he has concealed any part of his estate or effects, or 
conveyed the same in such a manner as, and with the intent, to 
defraud his creditors; it is the duty of the court to commit him 
to jail for trial at the Court of Quarter Sessions. 

If upon such trial he is convicted, he is guilty of a misde
meanor, and subject to imprisonment for the terms specified by 
the act. (c) 

There are other penal provisions, which it is unnecessary to 
enumerate. 

1\'0 one, however, is entitled to the benefit of the act t~)J' the 
:.Ibolition of arrest and imprisonment for debt, \\'ho has not been 
a resident in the state for twenty days previous to the commence
ment of suit against him, (d) nor for the benefit of the insolvent 
law~, who has not been a resident for six months or been impris
oned for three months immediately previous to his application. (e) 

Voluntary assignments.-A voluntary conveyance by a debtor 
in failing eircunlstances, of property not subject to any lien, in 
trust for the benefit of creditors, has always been considered in 

(0) PurJ. DiG GIL (b) lb. 612. (e) lb. 612. (d) lb. 582. (e) lb. 607 •. 
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Pennsylvania as valid and founded on sufficient consideration, (a) 
and the legal estate passes thereby to the assignees, though their 
assent is not expressed. (b) Formerly, also, it was no objection to 
the validity of an assignment, that it gave a preference to certain 
creditors, or excluded those who should not execute a release 
within a fixed time, (c) even though the surplus \vas to be paid to 
the uelJlor. (d) By the act of 1 nh April, 1843, however, all as
signments for the payment of debts in which a preference is 
giwn to one or l1lore creditors, except for the wages of labor, not 
exceeding in all fift y dollars, are to be held and construed to .enure 
for the benefit of all creditors in proportion to their respective 
demanck (e) It would seem that an assignment for releasing the 
credil"r~ Clllly, is "'ithin the meaning of the act. (f) The prefer
ence referred to is only that given by the assignment itself, and a 
judgnlent confessed at the same time \"ith ~uch a voluntary con
\"Cyance to certain bona fide creditors, in order to give them a 
priori ty, is not afiected by the jlyu\'isions of this act. (g) 

It is e,;,ential that the assignment should be put entirely out 
of the as~i.crn()r's control, t~)l', ,tliel'\\"ise an execution will be pre
ferred lu it. (11) There lllust be an actual transfer of the property 
from the assi.crnur to the assignee; (i) but the assi~nee need ]Jut 
t~lke I"'-;s(",;siun till the thirty days limited by act of assembly for 
making an inventury have expired; (k) and indeed the retention 
of possession by the assignor, after the recording of the assign
ment and appraisement, is never per se fi·audulent. (I) 

The assignment must be of the whole of the debtor's proper
ty, whether partnership or separate, and must contain wordS" apt 

(a) Beard t'. Smith, 4 Dan. 35 note; Wilt r. Franklin, I Binn. 514; See cases in 
'Vharton's Digest, 41h ed. tit. Debtor and Creditor, D. 

(b) Gray v. Hill, 10 S. & R. 43G. 

(e) Wilt 1'. Franklin, I Binn. 514; Lippincott t'. Barker, 2 Binn. 186; Hower 11 

Geesam3n, 17 S. & R. 2j4. 

(d) Livingston ,'. Bell, 3 W. 198. (e) Purd. Dig. 90 
(j) Seal I'. Duffy, 4 Burr. 275, Gibson C. J. 
(g) Dlakely's Appeal, 7 Pennsylvania Law Journal 333. 
(11) :\IcKinney v. Rhoads, 5 W. 343. 
(i) Hower r. Geesaman, 17 S. & R. 254. 
(Tc) :llite-hell t'. Willock, 2 W. &. S. 253. 

(l) Titler v. :lIaitland, 5 W. &. S. 307 ; Dallam v. Fitler, 6 W. & S. 323. 
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to carry it, and the reservation of any interest whatever \vill ren
der it fraudulent and void, not only as to the part reserved, but 
as to the whole. (a) 

A legacy to a wife will not pass by a voluntary assignment, 
(b) and it would appear that a wife's !\urvivorship in her choses 
in action is never so barred. (c) The consideration of this point is 
now, however, unnecessary, as by the act of lIth April, 1848, (d) 
all property, real and personal, of I). married woman, is exempted 
entirely from her husband's control and from liability for his 
debts. \Vhere one in an assignment transfers goods belonging to 
another, the creditors of the latter cannot claim a dividend among 
those of the former. (e) 

Befor~ the act of 18·13, just referred to, it has been held that 
ihe time fixed by the assignment within which its conditions must 
be cOllll'lied with, must be reasonable, and not indefinite or too 
distant, en and that, therefore, as by an act of assembly the 
accounts of the trustees must be settled within a year, a pro
vision directing payment not to be made for more than a year 
is void against llnll-:lssenting creditors. (~) 

The assignment must be recorded within thirty days after its 
exccution, (Ii) in the cllunty in which the debtor resides, or it will 
he considered as null and void against creditors. It will still, 
howevel", remain valid as against a subsequent v(duntary a,",signee, 
(i) and di"l·ntill.~ creditors can only avoid it pro tanto. (k) If 
the assignor should take the benefit of the insulvcnt laws, such an 
:lssignmcnt could only after that time be avuided by his trus
tees. (I) 

The assignees under a voluntary assignment must also, within 
thirty days after the execution of the a~signment, file an invento
ry Ill" schedule of the property so assignpd, in the Common Pleas 

(a) Thomn.. I' . .Tenk., 5 R. 221 ; Hennessey t'. The Western Bank, 6 W. & S. 300; 
In rc \\' lison, 4 Barr. 430; Miller t'. Snmuel, 7 Pa. Law Joum. 379. 

(b) ~kinner'B Appeal, 5 Bnrr. 26:? 

(rl Hnrtmnn". DowJ('I, I Rawle 279 ; ib. (d) Pamph. D. 536. 
(0) Drou's £<Iote, 2 W. & S. 557. (f) Pierpont ". Graham, 4 W. C. C. R. 232. 
(!.'l ~herer 1'. Lnnlzenheizer, 6 W. 543. 
(h) Act of 1818, Purd. Di:.:. i"~l. 

(i) ~enl r. lJlllli', 4 llnrr. 2j·l. 

lk) lb. See also ~Iil'er t'. Samuel, ib. Sup. (I) lb. 
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Courts. 

of the county where the assignor resides. (a) Appraisers are 
then to be appointed by the court, ,yho are to return an appraise
ment of the value of the estate; when this is done and the 
appraisement is filed, the assignees are to give bond. After the 
expiration of a year the assignee or assignees may be compelled, 
by citation in the Common Pleas, to appear and exhibit their ac
counts. (b) 

The accounts of trustees are to be published under order of 
court, with notice that they ,viII be allowed at a certain time, 
unless cause to the contrary be previously shown. 

The Court of Common Pleas of the proper county have as 
complete jurisdictiun u\"er assignees, as over other trustees. 
They may be removed and new ones appointed, or they may be 
compelled to give just security. 

After the purposes of the trust have expired, the court may 
compel the conveyance by the trustees of the legal estate, on ap
plication of the party interested. (c) 

J::!. Courts. 

The judicial power is invested in a Supreme Court, three Dis
trict Courts, and sixteen Courts uf Common Pleas. The judges 
of the Supreme Court hold Circuit Courts in the various counties. 
The jurisdiction of the District Courts, within their respective 
districts, is concurrent with that of the Courts of Common Pleas 
in the different counties. 

(al Act of 18:36; Purd. Dig. 85. (b) lb. 
(e) Purd. Dig. 85, 86. 



o H I O. 

1. BILLS OF EXCHANGE AND PROMISSORY NOTES. 

2. INTEREST. 

3. FACTORS. 

4. LDIITED PARTNERSHIPS. 

5. FRAUDS. 
G. EFFECT OF MARRIAGE UPON RIGHTS OF PROPERTY. 

7. LIMITATION OF ACTIONS. 

8. EFFECT OF DEATH UPON TilE RIGHTS OF CREDITORS. 

9. ATTACHMENT. 

10. INSOLVENT LAWS. 

11. UIPRISONMENT FOR DEBT. 

12. JUDGMENT AND EXECUTION. 

13. COURTS. 

1. Bills of Exchange and Promlssory Notes. 

All bonds, promissory notes, and bills of exchange drawn for 
a certain sum of money, and made payable to bearer, order, or 
assigns, are negotiable by indorsement thereon, so as absolutely 
to vest the property thereof in each and every indorsee succes
sively; who may maintain actions against the makers, drawers, 
or indorsers. Such bonds, notes, and bills, are entitled to days of 
grace; and if indorsed after the day on which they are payable, 
and suit be brought by the indorsee against the maker, drawer, 
or obligor, the defendant may have the same defence he might 
have had if the action had been brought by the person to whom 
the instrument was originally made. If indorsed on or before 
the day on which it is made payable, the defendant may give in 
evidence any money actually paid before the instrument was in
dorsed to the plaintiff, on proving that the plaintiff had notice of 
such payment before the indorsement. (a) 

(al Swan's Statutes of Ohio. 587. 588. 
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Interest. 

On foreign bills of exchange, drawn on persons without the 
United States, the damages for protest are twelve per cent.: and 
on bills drawn on persons within the Cnited States, and without 
the state of Ohio, the damages are six per cent. In both cases, 
the bills bear interest at six per cent. from the date of protest. (a) 

l\"o damages are recoverable upon any bill of exchange, foreign 
or inland, on account of I'rutest, which may hereafter be drawn 
in the state, and which shall be protested for non-acceptance or 
non-payment, or \\"hich shall contain a waiver of protest, if it 
shall have been agreed or ill tended by and between the drawer 
or indorser, and the payee or indorsee of such bill at the time of 
its deli very, that the S;lllle should or migh t be paid at any other 
place than that upon which it was drawn, or by any other person 
or company than the person or company upon whom it was 
drawn. (b) 

:z. Interest. 

The law regulatin~ interest is as follows :-AII creditors shall 
be entitled to recei\'c interest on all money after the same shall 
become due, either on bond, bill, promissury note, or other instru
ment of \\Titing, or CUll tract for money or property; on all bal
ances due on settlement; on Illoney withheld by unreasonable 
and vexatious delay of payment; on all judgments from their 
date; on all decrees in chancery for the payment of money from 
the time specified for l'aYlllent, or if no time be specified from the 
entering oj" the decree, until such debt, money or property is paid; 
at the rate of six per cent. per annum, and no more. (c) 

{T ndcr this statute, it has been decided that a contract to pay 
more than six per cent. cannot be enforced in the ('uurts of Ohio. 
The principal ,yith lawful interest may be recovered. (d) 

But when a bank charter declares that the bank shall not take 
more than six per cent. interest, and it loans money at a greatei' 
rate, the contract is totally \'oid both for principal and in
terest. (e) 

tal Swan's Statutes of Ohio, 5~~. (b) Acts of 1846, 69. 
(el Swan's Statutes of Ohio, 465. (d) 7 Ohio Reports, part i. efJ. 
(e) Bank of Chillicothe v. Swayne, 8 Ohio 257. 
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3. Factors. 

The Factor's Act of New-York has been substantially re
enacted in Ohio. with the addition of some penal clauses. (a) 

4. Limited Partnerships. 

Limited partnerships were authorized in Ohio by an act passed 
in 1846. (b) The provisions of this law do not differ materially 
from those of New -York. 

5. Frauds. 

The English statute of Frauds and Perjuries, and against 
fraudulent conveyances, have been re-enacted with no substantial 
variation. 

By an act passed in 1835, all assignments of property there
after executed by debtors to trustees in contemplation of insol
vency, and with design to secure one class of creditors and 
defraud others, are made to enure equally for the benefit of all 
the creditors of the debtor in proportion to their demands. 

6'. Effect of J1Iarnage upon Rights of Property. 

The interest of the husband in real estate, belonging to his 
wife at the time of marriage, or acquired hy her during co\·erturc 
in any other manner than by purchase with his money or con
veyance from him, cannot be taken in execution and sold fur his 
debts during the life of the wife, and the life or lives of the heir or 
Ilf'irs of her blldy. All conveyances during such period, by the 
husband, of his interest in the estate so posse~,ed or acquired, are 
of no ellt'ct, unless ('xecuted in the manner required to pass the 
~'state of the wife. No interest of the husband in any chose in 
action IIf the wife not reduced by him into possession can be ta
ken by any process of law or chancery, for the payment of his 
debts. Articles of furniture and household goods possessed by 

(a) Acts of 1844,49. (b) See Acts of 1846, 29. 
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Limitation of Actions.-Effect of Death on the Rights of Creditors. 

the wife at the time of marriage, or acquired after coverture by 
gift, or bequest, or with her separate money, are exempt for a like 
period, from liability for the husband's debts. 

7. LimitatlOn of Actions. 

Actions must be brought within the several times mentioned 
below after the cause of such action shall have accrued. 

1. Actions upon the case, covenant, and debt, founded upon a 
specialty, or any agreement, contract or promise in writing, within 
fifteen years. 

2. Actions upon the ca~e, and debt, founded upon any simple 
contract not in writing, and actions on the case for consequential 
damages, within six years. 

3. Actions of trespass to property, real or personal; actions 
of detinue, trover and replevin, within four years. 

4. Actions of trespass on the person, slander, libel, malicious 
prosecution, false imprisonment; actions against officers for mal
feasance, or non-feasance in office, and actions of debt qui tam, 
within one year. 

If the person, at the time the cause of action accrues, is an 
infant, feme covert, insane, or imprisoned, the statute does not 
begin to run until the removal of the disability. 

If the defendant \vas out of the state or his residence unknown, 
the statute does not begin to run until his return or his residence 
is known. 

An action on a contract, barred by the laws \vhere the con
tract \vas made, is barred in the courts of this state, if the contract 
was made by persons resident at the time without this state. (a) 

8. Effect of Death on the Rights of Creditors. 

On the death of a householder sufficient provisions or other 
property is allowed to his widow or children to support them for 
twelw months; and in addition, a variety of articles: "'heels, 
loom~, stones, books not to exceed fifty dollars, one cow, twelve 
:;heep, yarn, flax, wearing apparel, beds, cooking utensils, the 

(a) Swan's Statutes of Ohio, 554, 555. 
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Effect of Death on the Rights of Creditors. 

naments of the widow-table articles are not to be considered or . as assets in the hands of the personal representative, but remam 
with the family. (a) 

The personal representative is to pay the debts of the deceased 
and distribute the assets in the following order: 

1. The expenses of the funeral, the last sickness, and of admi-
nistration. 

2. The allowance made to the widow and children for twelve 
months. 

3. Debts entitled to a preference under the laws of the United 
States. 

4. Public rates, and taxes, and sums due the state for sales at 
auction. 

5. All debts due to other persons. 
No payments shall be made to creditors of anyone class until 

those of a preceding class, of whose claims the personal repre
sentative has had notice, have been fully paid. Claims against 
the estate must be authenticated by satisfactory vouchers, and the 
affidavit of the claimant, that the claim is justly due, that no pay
ments have been made thereon, and that there are no offsets 
against the same. (b) 

:-;uit cannot be brought against an executor or administrator, 
until the expiration of eighteen months from the date of his bond, 
or of the further time allowed by the court for the collection of 
the assets of the estate; unless it be for the recovery of a demand 
that would not be affected by the insolvency of the estate, or 
unless it be brought after an estate has been represented insolvent, 
for the purpose of ascertaining a claim that is contested; or 
unless the claim has been exhibited, and has been disputed or re
jected. (c) 

As soon as the executor or administrator discovers that the 
personal estate of the decedent is not sufficient to pay the debts, 
with the allowance to the widow and children and expenses of 
administration, it is his duty to petition the Court of Common 
Pleas for authority to sell the realty. 

The widow and heirs, or persons having the next estate of in
heritance from the deceased are made defendants; and notice in 

(0) Swan's Statutes of Ohio, 346, 347. (6) lb. 353. (c) lb. 356. 
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writing of the petition, is served on them at least fourteen days 
before the court can make an order of sale. If their names are 
unknown, or their residence is unknown, or they reside out of the 
state, the executor OJ: administrator may make an affidavit of that 
fact, on filing his petition, and gi \'e them notice in a public ne\\'~
paper uf the county four weeks successively, previous to the term 
at which an order of sale is asked. 

;\.IlY person interested in the estate may prevent a sale of the 
same, by giving bond to the executor or administrator, in a sum 
awl with sureties to be approved by the court, conditioned to pay 
all debts, mentioned in the petition and found due, with the 
charges of administering and the allo\vance in money to the 
wido\\'; so far as the personal estate shall be insufficient therefor. 

The court on being satisfied of the due notification tn the de
fendants of the petition, and of the necessity of the sale, make 
an order for the same. The land is sold by the executor or admi
nistrator at two-thirds of its appraised value, if improved; at one
half, if unimproved. If two unsuccessful offers to sell have been 
made, the court may direct the amount for which the land may 
be sold; or may order a new appraisement. The executor or 
administrator makes a return of his proceedings to the court at 
the next term, and if the sale has been correctly made, the court 
confirms it, and directs him to make a deed to the purchaser, who 
is then·by invested with the title of the deceased. The money 
is applied first, to p~y the charges of the sale; next, to the payment 
of mortg~ges and judgments, according to their respective priori-' 
ties of lien; and third, to the discharge of claims in the order 
mentioned previously for the payment of debts. (a) 

'When an executor or administrator represents an estate as 
insolvent, the court may appoint t\\'o or more commissioners to 
receive and examine all claims, and retu'rn to the court a list 
thereof, ,,,ith the sum allowed on each. The commissioners no
tify creditors of their proceedings, by advertisement in some 
public places of the township, or in such other manner as the 
court may direct. Six months are allowed creditors to present 
:t'ld prove their claims, and such further time as the court may 
order, not to exceed eighteen months. At the expiration of the 

(a) Swan's Statutes of Ohio, 360-366. 
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time to prove debts, the commissioners make their report, and 
thirty days after the report, the court orders a distribution of the 
effects. 

Any person whose claim is disallowed, in whole or in part, 
by the commissioners, and any executor or administrator who is 
not satisfied with the allowance of any claim, may appeal from 
the decision of the commissioners to the Court of Common Pleas. 
If the court are notified of the appeal before the order for distri
bution is made, they may suspend the order or direct a sum 
to be retained sufficient to give the claimant a pro rata share. (a) 

If the court does not think proper to appoint commissioners, 
the executor or administrator shall act in their place, and the 
proceedings are substantially the same. (b) 

9. Attachment. 

A writ of attachment against the lands, tenements, goods, chat
tels, rights, credits, moneys, and effects of a debtor may be issued 
from the Court of Common Pleas, on the filing of an oath or affirm
ation by the creditor or his agent that the debtor has absconded, 
to the injury of his creditors, or that he is not a resident of the 
state. 

Where two or more are bound, as joint obligors or otherwise, 
the writ may issue against their separate or joint estates, or both; 
but the writ can issue against neither, unless the fact of non-resi
dence or of absconding, sworn to in the affidavit, is affirmed as to 
everyone of the obligors. 

The writ is served by the sheriff in the presence of two free
holders of the county, who make, under oath, an inventory and 
appraisement of all the property attached, and the property is bound 
from the time the writ is thus served. 

If the plaintiff or some other credible person shall make oath 
that any person (naming him) has property belonging to the de
fendant in his possession, and if the officer cannot come at such 
property, such garnishee shall be duly notified of the suit and 
required to appear in court and answer all questions touchin<T the 
property of the defendant, in his possession, or within his k~ow-

(0) Swan's StatUI~8 of Ohio, 376-378. 

14 
(6) lb. 379. 
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ledge: and from the day he is notified he is liable to the attach
ment of creditors, for the property in his hands or the money and 
credits due from him to the defendant. 

Notice of the suit is given by advertisement, and it must stand 
three terms before judgment. The defendant may appear at any 
time before judgment, and by putting in special bail, or surrender
ing himself into custody, discharge his property. 

All the creditors who file their claims in time shall have the 
equal benefit of the act, and if the property attached is not suffi
cient to pay the claims of all, a distribution shall be made among 
the several creditors in proportion to the amount of their claims. 

It is provided that no judgment shall be rendered in attachment, 
except for causes arising out of, founded upon, or sounding in 
contract; or upon the judgment or decree of some court of law 
or chancery. (a) 

10. Insolvent Law. 

The constitution of OhIO provides Chat "the person of a debt
or, where there is not strong presumption of fraud, shall not be 
continued in prison, after delivering up his estate for the bellefit 
of his creditors, in such manner as shall be prescribed by law." 
In pursuance of this provision, was passed the law for the relief of 
insolvent debtors. By this act the debtor is exempt from imprison
ment on account of any debt due by him at the time he applies 
for the benefit of it, on the condition of honestly surrendering all 
his property for the general benefit of all his creditors. His future 
acquisitions, however, remain liable. Two classes of persons may 
take the benefit of this act. 1. All persons not under arrest who 
have resided two years in the state, and six months in the county. 
2. All persons under arrest in a civil action, whether on mesne 
or final process, and whether residents in the state, or not. An 
officer, appointed by the Court of Common Pleas and called the 
commissioner of insolvents, is empowered to receive from ap
plicants an assignment of their property and distribute the proceeds 
among their creditors. The assignment is made under oath, and 
vests in the commissioner the title to the property; who sells the 
same, at public vendue, and duly notifies the creditors, by adver
.tisement, to present their claims for dividend. 

Ca) Swan's Statutes of Ohio, 88-93. 
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Real estate must be appraised by three disinterested freehold
ers, and cannot be sold for less than two-thirds of its appraised 
value. The proceedings before the commissioner are preliminary 
to a final examination before the court. But to secure the appli
cant from imprisonment in the meantime, the commissioner grants 
a certificate containing a schedule of all the specified debts, which 
secures him from imprisonment for any of those debts until he can 
be heard in court. The debtor files his petition in court, setting 
forth his application to the commissioner and praying for the relief 
contemplated by the act. The court directs the creditors to be 
called, and after hearing objections if any are made, and on being 
satisfied that all has been fair and honest, they grant a final cer
tificate, containing the same schedule, the effect of which is forever 
to exempt the applicant from imprisonment, within the state, for 
any of the specified debts. (a) 

By the act of 1844, it is declared that the certificate shall not 
protect the applicant from arrest for any debt accruing while act
ing as a public officer, executor, administrator, guardian, or in any 
other fiduciary character. (b) 

11. Imprisonment for Debt. 

Impnsonment on mesne process.-Members of congress and 
members and officers of the legislature are privileged from arrest, 
during their attendance on their respective bodies, and while go
ing and returning. Judges and officers of courts, attorneys, suit
ors, witnesses, and jurors are also privileged while attending court 
and while going and returning. Females are exempt from impri
sonment in all cases where the cause of action is founded on a 
contract, express or implied; insolvents, upon any debt mentioned 
in the schedule, except debts of a fiduciary character; voters, while 
exercising their franchise; militia, while on duty, and soldiers of 
the United 8tates during their term of service. (c) 

It is provided that no person shall be arrested or imprisoned 
on any mesne or final writ or process, in any action for the reco
very of a debt due on any contract or agreement, or for the reco-

(.) Swan's Statutes of Ohio, 440. (b) General Laws, xlii. 29. 
(c) Swan's Practice and Precedents, i. 120. 
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very of damages for the non-performance of any contract, promise, 
or agreement, or for the recovery of damages in any action of 
trespass, or on any judgment or decree founded on any such con
tract, promise, or agreement, or for damages for the non-perform
ance thereof, or on any judgment in an action of trespass, or for 
consequential damages, unless the creditor, his agent or attorney, 
shall file an affidavit stating that there is a demand of one hundred 
dollars or upwards justly due such creditor, specifying, as near as 
may be, the nature and amount thereof, and establishing one or 
more of the following particulars: 

1. That the defendant is about to remove his property out of 
the jurisdiction of the court, with intent to defraud his credit
ors: or, 

~. That he is about to convert his property into money for 
the purpose of placing it beyond the reach of his creditors: or, 

3. That he has property or rights in action which he fraudu
lently conceals: or, 

4. That he has assigned, removed, or disposed of his property, 
or is about to do so, with intent to defraud his creditors: or, 

5. That he fraudulently contracted the debt, or incurred the 
obligation for which suit is about to be brought: or, 

6. That the defendant is about to remove his person out of the 
state or county "'ith intent to defraud his creditors: or, 

7. That he has converted his property into money, to place it 
beyond the reach of creditors: or, 

1'1. That he is not a citizen or resident of this state. (a) 
On the filing of the affidavit a capias ad respondendum is issu

ed, and the defendant, when taken, is in the custody of the sheriff, 
who is responsible for his appearance, and may require him to 
giye a sufficient bail-bond, and, on failure to do so, may commit 
him to prison. If the sheriff chooses to bear the responsibility, he 
may release him without security. (b) On the return day of the 
capias, or on the succeeding day, special bail may be put in by 
the defendant, or by the sheriff to save himself. (c) 

It seems that the non-imprisonment laws do not apply to ac
tions not sounding in contract, and where the action of trespass 

(a) Swan's Statutes of Ohio, 647-649, and General Laws, xli. 2B. 
(b) lb. 650. (c) lb. 652. 
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will not lie, nor to actions on promises to marry, nor to actions 
for moneys collected by a public officer or attorney, nor tc actions 
for misconduct in office. In these several classes of cases, the 
plaintiff may have special bail whenever the court in term or any 
judge in vacation shall, from the particular circumstances, order 
such special bail to be given. (a) 

Imprisonment on capias ad satisfaciendum.-On any judgment 
or decree, the court in term, or a judge in vacation, may order a 
capias ad satisfaciendum against the debtor, after being satisfied 
by the affidavit of the creditor or his attorney, and such other tes
timony as he may present, of the existence of any of the follow
ing particulars: 

1. That the debtor has removed or is about to remove his 
property out of the jurisdiction of the court, to prevent the col
lection of the money due on the judgment or decree: or, 

2. That he has property, rights in action, evidences of debt, 
or some interest or stock in some corporation or company, which 
he fraudulently conceals, or unjustly refuses to apply to the pay
ment of the debt: or, 

3. That he has assigned or disposed of, or is about to assign 
or dispose of his property or rights in action, with intent to 
defraud his creditors or give an unfair preference to some of 
them: or, 

4. That he has converted or is about to convert his property 
into money, to prevent its being taken on execution: or, 

5. That he fraudulently contracted the debt or incurred the ob
ligation on which the judgment or decree was rendered: or, 

6. That he is about to remove his body out of the jurisdiction 
of the court: or, 

7. That he is not a citizen or resident of the state. (b) 
The person taken by a writ of capias ad satisfaciendum may 

be discharged by delivering to the officer real or personal property 
sufficient to satisfy the judgment and costs, on which the writ 
issued. (c) 

He may also, on demand, be carried before the commissioner 

(a) Swan's Practice and Precedents, i, 127. 
(b) ~wnn's ~tntutt9 of Ohio, 648, 649. 
(e) lb. 483. 
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of insolvents, and be released, by availing himself of the provi
sions of the law for the relief of insolvent debtors. (a) 

1 2. Judgment and Execution. 

Lands, tenements. goods, and chattels, are liable to be taken 
in execution, and sold for the payment of debts. All lands and 
tenements in a county where a judgment is entered, are bound by 
it from the first day of the term of its rendition. Other lands, as 
,veil as goods and chattels, are bound from the time they are 
seized in execution. The execution is first to be levied on goods 
and chattels; and, for want of these, on the realty. When two 
or more writs of execution against the same debtor, are sued out 
during the term in which judgment was rendered, or within ten 
days thereafter, and when two or more executions against the 
same debtor are delivered to the officer on the same day, no pre
ference shall be given to any of such writs. If a sufficient sum 
is not made to satisfy all the executions, the amount realized shall 
be distributed to the several creditors pro rata. In other cases, 
the writ of execution first delivered is first satisfied. 

1': otice of sales of goods and chattels on execution must be 
given, at least ten days before the day of sale, by advertisement 
in a ne\vspaper printed in the county, or in case no newspaper be 
printed therein, lJY advertisements in five public places in the 
county, t"·,, (,I' which must be put up in the township where the 
sale is to be had. (b) 

Both real and personal property is appraised by three disin
terested freeholders, and cannot be sold for less than two-thirds 
of its appraised value. (c) 

L::mds sold by the state for any debts or taxes due thereto, are 
not subject to the appraisement laws. And the property of clerks, 
sheriffs, coroners, constables, justices, and collectors of taxes, 
when levied on for moneys received by them, are also sold with
out valuatiun. 

"-hen two-thirds of the appraised value of lands and tene
ments, levied on, amounts to a sum sufficient to satisfy the exeeu-

(a) Swan's Statutes of Ohio, 441. 
(e) General Laws, xli. 10, and Swan, 473. 

(b) lb. 467-72. 
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tion and costs, the lien of the judgment on the residue of the 
debtor's estate is divested in favor of any other bona fide judg
ment creditor. Sales of lands are made at the court-house door, 
and notice, by advertisement, given in some newspaper printed 
in the county; or in case no newspaper be printed in the county, 
then in some newspaper in general circulation therein, and by 
putting up an advertisement at the court-house door and in five 
other public places in the county, two of which must be in the 
township where the lands lie. After the officer has made the 
sale, he reports his proceedings to the court, and if they have 
been correct, the court directs him to make a deed to the purcha
ser. The reversal of the judgment does not affect the title of the 
purchaser; but the former owner of the land looks to judgment 
creditor for compensation. A judgment on which execution is 
not levied in one year, ceases to operate as a lien on the estate of 
the debtor, to the prejudice of any other bona fide judgment cre
ditor. The lien continues, however, for one year after the disa
bility, occasioned by an appeal, writ of error, or injunction, IS 

removed. (a) 

13. Courts. 

The judicial power of this state, in all civil cases of oricrinal 
cognizance, is distributed between a Supreme Court, which holds 
an annual term in each county of the state, and Courts of Com
mon Pleas. There are also, in the city of Cincinnati, two courts 
of general jurisdiction in cases founded on contract: the Superi
or and the Commercial Courts of Cincinnati. 

Ca) Swan's Statutes of Ohio, 474, 479. 
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I:!. EFFECT OF DEATH UPON THE RIGHTS OF CREDITORS. 

13. COl'RTS. 

l. Bills of Exchange and PromIssory Notes. 

Bills of exchange, both foreign and inland, are govemed by 
the law merchant. 

All notes, bonds, or other instruments in writing, for the pay
ment of money or delivery of any article, or the conveyance of 
property, or to perform any condition therein mentioned, are as
signable and negotiable by indorsement thereon, so as absolutely 
to transfer and vest the property thereof in each and every in
dorsee successi,'ely, who may maintain an action in his own 
name. But the maker of the instrUillent may set up any legal or 
equitable defence, "'hich he had, as against the payee before no
tice of the assignment. He may also show any just matters of 
payment, or other defence ,\"hich he had, as against any assignor, 
before notice of the assignment by such assignor, and which he 
might ha\"e set up and shown, had an action been brought against 
him, on such instrument, by such assignor. The assignee must 
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use due diligence to recover against the maker, and if he fails, 
may resort to the party who assigned the instrument to him: (a) 

If the maker of the note is notoriously insolvent, the assIgnee 
may sue the assignor, without having previously sued the maker. 

-2 Blckf. 243. 
An assignee cannot sue a remote assignor.-l Blckf. 55. 
All notes in writing, negotiable and payable at any chartered 

bank in this state, in which such bank has any beneficial inte
rest, and drawn for the payment of a sum of money certain 
and payable to order, assigns, or bearer, shall have the same ef
fect and be negotiable in like manner as inland bills of exchange, 
according to the custom of merchants. (b) 

The damages allowed for the non-acceptance or non-payment 
of bills of exchange, drawn within this state and duly protested, 
are ten per cent. when the bill is drawn on any person at a place 
out of the United States, and five per cent. when the bill is drawn 
on any person at any place in the United States or its territories, 
but without the state of Indiana. Such damages shall be in lieu 
of interest, charges of protest, and all other charges incurred pre
vious to and at the time of giving notice of non-payment or non
acceptance; but the holder may recover interest from the time 
at which notice of such protest shall have been given. (b) 

2. Interest. 

The rate of interest is fixed at six per cent. per annum. 
Interest is allowed on all moneys after they become due, on 

bond, bill, promissory note, or other instrument in writing; on 
money due on the settlement of accounts, frol11 the day the 
balancc shall ha\'c been ascertained; on money received to the 
use of anoth('r, and retained without the owner's consent, express 
or implied, from the reception thereof; and on money due and 
withheld oy vexatious and unreasonable delay of payment. On 
judgments and decrees, interest is allowed from the date of sign
ing the same. 

A contract is not rendered void by usury; but where unlaw
ful interest has been, directly or indirectly, reserved, contracted 

(0) Revilled Statutes of 1843, 576. (b) lb. 579. 
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for, or received, ~e defendant shall recover his full costs, if sued, 
and the plaintiff shall only recover judgment for the principal sum 
due him, without interest thereon; and if he has already received 
any part of the interest, the same shall be deducted from the prin
cipal sum, and judgment rendered for the balance. 

Illegal interest which has been paid, may be recovered back, 
if suit be brought within one year after the payment of the same. 
A party violating the law against usury, may be compelled to 
answer, on oath, to a bill of discovery, but is thereby exempted 
from any penal liability or criminall?rosecution. (a) 

3. Effect of Jlarriage on the Rights of Property. 

The real estate possessed by a feme sole before marriage, or 
fairly acquired during con:rture, or any interest therein, or 
rents and profits arising therefrom, cannot be taken on execution 
for the debts of her husband. but are deemed to be the separate 
property of the wife, as free from any claim of the husband or 
his legal representatives as if she had never been married. Such 
property, however, is liable for her debts contracted before mar
riage. (b) 

~!. Statute of Frauds and Perjllrzes. 

The EngJi"h statute has been re-enacted with some additions. 
The consideration of a promise or agreement need not be in 

writing. 
Any representation as to the character or credit of a person 

must be in writing, to charge the person making it. 
The statute of "27 Elizabeth, rendering void conveyances to 

defraud purchasers, and the statute of 13 Elizabeth, rendering 
void conveyances and assin'nments to defraud or hinder creditors, 
have been re-enacted. '=' 

It is also provided that the question of fraudulent intent shall 
be deemed a question of fact and not of law; and that no con
v~yance or charge shall be adjudged fraudulent, as against cre
ditors or purchasers, solely on the ground that it was not founded 
on a valuable consideration. (c) 

(a) R. S. of 1843,580,581. (b) Acts of 1847, 45. 
(e) R, S. of 1843,588-590. 
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5. Corporations. 

The statute, besides embodying some of the provisions of the 
common law, declares, that all corporations whose charters shall 
expire by their own limitation, or shall be annulled by forfeiture 
or otherwise, shall be continued bodies corporate for the term of 
three years, for the purpose of prosecuting and defending suits, 
and to dispose of their property and divide their stock; but not 
to continue the business of the corporation. 

It is also provided that at any time within the said three years, 
any creditor or stockholder may apply to the Circuit Court of the 
county in which the corporation has its principal place of busi
ness, to appoint receivers or trustees to take charge of the estate 
and effects of the corporation, and to collect the debts thereof, 
with power to prosecute and defend all suits that may be neces
sary for the purpose, and to do all other acts proper for the final 
settlement of the business of the corporation. The powers of the 
receivers may be continued beyond the three years, and as long 
as the court shall think necessary for the purposes aforesaid. 

The receivers shall pay the debts of the corporation, and if 
there be any balance remaining, shall distribute the same among 
those entitled thereto, as having been stockholders or members of 
the corporation, or their legal representatives; wheff~ no person 
is entitled to receive the balance of assets, it shall be paid into 
the state treasury. (a) 

6. Llmlled Partnershlps. 

Limited partnerships for mercantile, mechanical, or manufac
turing business may be formed; but not for banking or insurance. 

The partnership must consist of one or more persons, to be 
called general partners, and to be responsible as general partners 
now are by law; and on~ or more persons to be called special 
partn~rs, who shall contnbute to the common stock a specific 
sum, III actual cash payment: and shall not be personally liable 
for any debts of the partnership, except in the cases hereinafter 
mentioned. 

(0) R. S. of 1843,586. 
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The persons forming the partnership shall make and sign a 
certificate, which shall contain the name or firm under which 
such partnership is to be conducted, the names and places of resi
dence of all the general and special partners, distinguishing who 
are general and who are special partners, the amount of capital 
which each special partner has contributed to the common stock, 
the general nature of the business to be transacted, and the time 
when the partnership is to commence and to terminate, If any 
false statement is made in the certificate, all the partners shall be 
liable as general partners, The certificate must be acknowledged 
before a justice of the peace, and recorded in the county "'here 
the principal place of business of the partnership is situated; and 
if the partnership has se\'eral places of business in different coun
ties, a certified copy of the certificate shall be filed in the record
er's office of each county, For six successiyc weeks a copy of 
the certificate shall be published in a newspaper printed in the 
county where the principal place of business is situated; and if 
no paper be there printed, then in a newspaper printed nearest 
thereto in this state, If such publication is not made, the part
nership shall be deemed general. 

On e\'ery rene\\'al or continuation of the partnership, all the 
above provisions must be complied with or the partnership will 
be deemed general. 

The names of the general partners only shall be used, without 
the addition of the word c. company," or any other general term; 
the general partners only shall transact the business; and any 
special partner shall be treated as a gcneral partner who permits 
his name to be used in the partnership business, or makes any 
contract personally concerning the partnership, 

During the continuance of the partnership, no part of the 
capital stock shall be withdrawn, nor any division of interest or 
profit be made so as to reduce such capital stock below the sum 
stated in the certificate; and if at any time during the conti
nuance or at the termination of the partnership, the assets shall 
not be sufficient to pay the partnership debts, then the special 
partners shall seycrally be held responsible for all sums by them 
in any way received, withdrawn, or divided, with interest thereon 
from the time when they were so withdra\yn respectively, 
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Suits must be brought by and against the general partners, 
except where the special partners are to be treated as general 
partners, or are severally liable on account of sums received or 
withdrawn as above mentioned. 

No dissolution of the partnership shall be valid unless a notice 
thereof shall be recorded in the recorder's office in which the 
certificate was recorded, and also published for six successive 
weeks in some newspaper printed in the county where the certi
cates of the formation of such partnership were published; and 
if no paper be printed in that county, then the dissolution must 
be published in a newspaper printed nearest thereto. 

No assignment by the partnership in case of insolvency shall 
be valid, which does not provide for an equal distribution of the 
assets to all the creditors. 

Notice of the assignment must be published within fourteen 
days, and the assent of the creditors shall be presumed unless 
within sixty days after notice thereof they dissent. (a) 

7. Limitations of Actions. 

All actions on bonds, bills, notes, or any contract in writing, 
and on all judgments and decrees of any court of record, may 
be brou,Qht within twenty years after the cause of action shall 
have accrued. 

The following actions must be commenced within six years 
aft!'r the cause of action shall accrue, viz.: actions of debt; ac
tions upon judgments rendered before a justice of the peace, or 
in any court not being a court of record; actions for arrears of 
rent; actions of assumpsit and on the case, except slander and 
libel; actions of waste and trespass on lands; actions of replevin, 
and all other actions for taking, detaining, or injuring goods or 
chattels. Of course, where any of the above named actions are 
founded 011 a contract in writing, the limitation of six years does 
not apply. 

All actions for assault and battery and for false imprisonment, 
must be begun within three years. 

All actions for slanderous words and for libel must be com-

(a) R, S. of 1843,583-586. 
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menced within one year after the cause of the action shall have 
accrued. 

In all actions of debt or assumpsit, where there are mutual 
and opell accounts current between the parties, the cause of ac
tion shall be deemed to have accrued at the time of the last item 
proved in such account. 

An action may be brought within one year after the usual 
disabilities are removed, viz. : infancy, coverture, insanity, impris
onment, and absence from the United States. 

Where the defendant is out of the state when the cause of ac
tion accrues, the statute is suspended until his return. 

Where the party dies and the right of action survives, the 
action may be brought within eighteen months after the ex
piration of the time limited by statute, and the death of the 
party. 

In actions of debt or upon the case founded upon any con
tract, no acknowledgment or promise shall be evidence of a new 
or continuing contract, whereby to take any case out of the 
statute, or to deprive any party of the benefit thereof, unless such 
acknowledgment ur promise be made in writing signed by the 
party chargeable thereby. 

Where there are joint contractors the promise of one shall 
not affect the others, but suit may be instituted against the party 
making the new promise. (a) 

8. Insolvent Law. 

Every insolvent debtor, whether civil process has been issued 
against him or not, may obtain relief by executing an assignment 
of all his property, real and personal, for the benefit of his credi
tors, except so much as is by law exempt from execution. Such 
debtor files a petition in the Circuit Court, setting forth the circum
stances of his indebtedness, together with a schedule containing an 
account of all his creditors, and an exact inventory of all his estate. 
The petition and schedule is verified by an affidavit as to the 
truth of the same, and also minutely disclaiming all acts of fraud 
to the injury of creditors. The court, after due publication of 

(a) R. s. of 1843, 685, 686. 
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the pendency of the petition, proceeds to hear the application of 
the petitioner, and also the proofs and allegations of a~1 and any 
of the creditors who may appear and show cause agamst grant
ing the prayer of the petition. On being ~atisfied that the p~ti
tioner is entitled to his discharge, an order IS .made that he assIgn 
all his property to trustees named by the court; and on compl~
ance therewith, he receives his discharge. The effect thereof IS 
simply to release his person from arrest or imprisonment in any 
suit previously instituted, or for any debt previously contracted. 
It does not exempt any property, owned or acquired by the in
solvent after his discharge, from the payment of all just debts and 
demands whenever contracted. 

The assignment vests in the trustees all the interest of the 
insolvent in his estate, of which they become the legal owners 
for the benefit of creditors. 

The assignment of his real estate must be by deed duly exe
cuted and recorded. 

The trustees have full powers to sue, in their own names or 
otherwise, and recover all the estate and things in action of the 
insolvent; to sell, at public auction, from time to time as may be 
expedient, all the estate, real and personal, vested in them, and 
to convey, transfer, and deliver the same; to redeem mortgages, 
and sell property subject thereto; to settle, compound, and com
promise accounts; to adjust controversies respecting the estate, 
by arbitration or otherwise; to submit cases to the court; and in 
general to exercise the rights of owners over the insolvent's pro
perty, for the benefit of creditors. 

The trustees, immediately on their appointment, shall give 
notice thereof ~n a newspaper printed in the county. They also 
give notice, within twelve months from their appointment, to 
all the creditors to present their claims; which notice is to be 
published for four months in a newspaper in the county, and set 
up in three of the most public places thereof, specifying a time 
and place, when and where the creditors must present their ac
counts for adjustment. If a creditor fails to exhibit his claim, he 
is not entitled to any share in the distribution. After the trustees 
have converted the estate into money and paid necessary ex
penses, they distribute the proceeds among the creditors, pro rata, 
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without glvmg preference to any debts or demands, excep 
moneys owing by the insolvent as executor, administrator, guar 
dian, or trustee; and if there be not sufficient to pay his debts 
owing as executor, administrator, guardian, or trustee, then a dis 
tribution shall be made among such debts in proportion to theil 
amounts. Debts not due shall share in the distribution after de· 
ducting a rebate of legal interest. 

If the insolvent has been guilty of any fraud in his applica 
tion, his discharge may be set aside, within three years, on peti 
tion of any person interested. But a judgment declaring sud 
discharge null, will not affect the assignment; and the trustee! 
proceed, in all respects, in the performance of their trust as if 
such judgment had not been rendered. (a) 

9. Attachment. 

The real and personal property of a debtor who is an inhabit· 
ant of the state, may be nttached whenever his creditor, in persor 
or by agent, makes an affidavit that the debtor is secretly leavinf 
the state, or has left the state, to defraud his creditors or avoic 
service of process, or that he keeps himself so concealed tha 
process cannot be served upon him, with intent to defraud hi! 
creditors. But no writ of attacbment shall issue unless thE 
debtor has been absent more than one year, if his family remair 
in the county. and properly explain the cause of his absence; 01 

unless he is secretly removing his property. Before the wri 
issues the creditor must give an approved bond, conditioned fOI 
the prosecution of his writ, and the payment of all damages t( 
the debtor if the proceedings should be wrongful and oppressive 

If the amount claimed does not exceed one hundred dollars 
and it is not necessary to attach the land of the debtor, the pro 
ceedings may be had before a justice; otherwise, in the Circui 
Court. Both the real and personal property are bound from th( 
service of the writ. 

Afte.r notice in a public newspaper of the pendency of thl 
proceedmgs, the court hears the plaintiff's claim, and award 
execution against the property attached. The proceedings arl 

(II) R. S. of 1843.467-480. 
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in rem unless the defendant personally appears. When the 
property has been attached, it may be released and delivered t~ the 
debtor, on his executing a bond payable to the state of IndIana, 
with approved sureties, conditioned to take good care of the 
property, and deliver the same on demand, if judgment be recov
ered against him in the attachment suit. 

A garnishee, or person holding property of the defendant, or 
indebted to him, may, upon affidavit, be summoned to answer, 
under oath, all questions that may be put to him, touching the 
rights, property, decrees, judgments, bonds, bills, notes, accounts, 
contracts or credits of the defendant in his hands, or within his 
knowledge, agency, or control. From the time that process is 
served on the garnishee, he is accountable to the plaintiff in 
attachment for the money, property, or credits in his hands, or 
due or owing by him to the defendant. Proceedings may be had 
against the garnishee alone, when the writ of attachment is 
returned" no property found." 

Each and every creditor of the deftmdant, on filing his affida
vit and bond, may, at any time before the final adjustment of the 
suit, be permitted to prove his claim, and to have any person sum
moned as a garnishee; and when final judgment is rendered, the 
several creditors are paid, in proportion to the amount of their 
claims, as adjusted by the court. 

The attachment debtor may appear and plead, as of course, 
without giving bond; but no such appearance or pleading shall 
operate to discharge the property attached. 

Whenever any person, other than the defendant, may claim 
any personal property attached, the officer, previous to any further 
proceedings, shall cause the right of property to be tried, as in 
cases of property taken in execution; and the claimant shall have 
reasonable time to procure testimony. 

The property, both real and personal, of non-residents, may 
be attached for any debt or demand against them; and the pro
ceedings in foreign attachment approximate as closely as possible 
to those in domestic attachment. It is provided that the property 
and interest of joint owners, either as partners or otherwise, shall 
be liable by suit against all or any of them who may be indebted, 
by their proper names, or their names of repute, or their partner-

15 
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ship names and style; and the estates, property and interes 
which may have descended to non-resident heirs or devisees, 0 

become vested in non-resident executors or administrators, arl 
also liable for debts or other demands against said decedent' 
estates. But the property and interest of one or more joint own 
ers, who are not indebted, shall not be affected by the proceed 
ings against joint owners who are indebted. 

After due publication of the pendency of the writ, the cause 
is continued from one term until the next before the court pro 
ceeds to adjudicate thereon. And after judgment is rendered 
the creditor cannot receive the amount of his claim until he give! 
bond, with approved sureties, payable to the defendant, condi. 
tioned to answer any suit the defendant may bring against hirr 
within twelw months, and to pay such defendant all sums hE 
may have received, and which ,vere not justly due and owing. (a; 

Attachment against boats.-Boats and vessels of all descrip. 
tions, which are either built, repaired or equipped within thE 
jurisdiction of the state, or which may come within such juris. 
diction, are liable for all debts contracted by the master, ownel 
or consignee thereof, on account of work done, or supplies 01 

materials furnished, on account of, or towards the building 
repairing, furnishing or equipping such boats: and the debts s( 
contract~d shall be a lien upon such boats, their tackle, appare: 
and furniture, and shall have preference over all debts due frorr 
the owner, master or consignee thereof, except the wages of 
mariners and boatmen. (b) 

10. Imprisonment for Debt. 

Special bail shall not be required, in any case, unless the plain. 
tiff, his agent, or attorney, shall make an affidavit, specifying the 
plaintiff's right to recoyer an existina debt or damaO"es from the 

b b 

defendant, and also stating that he believes the defendant is about 
til leave the state taking with him property subject to execution, 
or ~o.ne,y or effects which should be applied to the payment of 
plamtlff s debt or damages, with intent to defraud him. When the 
affidavit is filed, any judge of the Court or the clerk may make an 

(a) R. S. of 1843,762-774. (6) lb. 778. 
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order for bail which is endorsed on the writ of capias ad respon
dum, and also the amount of the debt or damages. 

If bail is not given, the party is committed to prison and held 
there until final judgment; and for a time not to exceed ten days 
afterwards, in order that the plaintiff may take his body in execu
tion. But the defendant may sue out a writ of habeas corpus, 
and compel the plaintiff to prove the truth of the allegations in his 
affidavit; and if he fails to do so, the defendant is discharged. 

The bail are only liable for the amount of property, money or 
effects which the plaintiff may show the defendant to have possess
ed at the time of making his affidavit. (a) 

No capias ad satisfaciendum shall issue against a judgment 
debtor, unless the creditor first files an affidavit charging the debt
or with fraudulently removing, concealing or conveying away his 
property subject to execution, with intent to defraud and delay 
such creditor, or charging that the debtor has moneys, rights, 
credits or effects with which the judgment or decree might be 
paid, and whieh he fraudulently withholds and conceals, to delay 
and defraud his creditor. The affidavit may also state that the 
debtor has not been held to bail in the original action, and a capi
as ad respondum may issue. 

On filing the affidavit, a scire facias issues requiring the debtor 
to appear and show cause why the writ of ca sa should not issue 
against him. The debtor may appear and plead to the scire facias, 
and an issue to the country be made up; and if he fails to appear 
after two returns of" not found" to the scire facias, the court may 
determine the allegations of the affidavit in his absence, and grant 
the writ. (b) 

11. Judgments and ExecutlOns. 

Whenever a judgment is rendered in any court of record 
~or any de~t, damages, sum of money, or costs, execution may be 
Issued agamst the goods, chattels, lands and tenements, of the 
judgment debtor. (c) 

Rl'ai estate, which may be sold on execution, includes all real
ty in possession, reversion, or remainder, all realty fraudulently 

(/J) R. S. of 1843, 672. (6) lb. 753. (c) lb. 742. 
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conveyed to the injury of creditors, all rights of redeeming mort
gaged lands, and all lands held by a land office certificate, and all 
realty held in trust on an execution against the cestui que trust. 

All judgments in the Supreme, Circuit, and Probate Courts, 
and all final decrees in Chancery for any debt, damages, sum of 
money, or costs, shall operate as a lien on all the realty of the 
debtor in the county where the judgment or decree is rendered, 
and bind from the rendition thereof. 

Any person interested may obtain from the clerk of the court 
a certified copy of the judgment or decree, and file the same in 
the office of the clerk of any Circuit Court in the state; and from 
the time such copy is filed, recorded, and entered in the judgment 
docket of any county, it shall operate as a lien on all the realty 
of the debtor in that county. 

A judgment or decree ceases to be a lien after ten years from 
its rendition; but the time during which the party, recovering 
such judgment or decree, is restrained from proceeding thereon, 
by appeal, writ of error, or injunction, constitutes no part of the 
term. 

Any recognizance, taken by any court or by any officer, shall 
bind the real estate of the principal therein, from the time of 
taking the same; but only binds the real estate of the surety from 
the time that a judgment of forfeiture is rendered. 

An execution to another county binds the realty from the time 
of the levy; and the lien continues until the sale, if due diligence 
is used. 

The equitable interest growing out of contracts for the pur
chase of lands cannot be sold on execution; but when an execu
tion has been returned unsatisfied, in whole or in part, the creditor 
may file his biIl in Chancery to prevent the transfer of such con
tract, and to subject the same to the payment of his debt; and 
the oourt may order the interest of the debtor in the contract to 
be sold, or may transfer the same to the complainant, as they may 
deem most conducive to the interest of the parties. 

The reversal of any judgment or decree, by virtue of which 
any real estate has been sold, or the title thereto decreed, shall 
not avoid any such sale or title, if the person to be affected there
by shall be, or shall claim under a bona fide purchaser, without 
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notice, and not under a party to the record, or attorney of 

one. (a) 
A stay of execution, for certain periods, in proportion to the 

amount recovered, the longest of which is one hundred and 
eighty days when the sum and costs exceed one hundred dol
lars, may be had by putting in bail. One or more sufficient free
hold sureties enter into a recognizance for the payment of the 
judgment, interest, and costs, accrued and to accrue. The recog
nizance may be taken by the clerk, before the writ issues, or by 
the sheriff, after he has received it. The recognizance is made a 
record, and has the force and effect of a judgment confessed in a 
court of record. Execution on the judgment stayed, and on the 
recognizance, shall issue jointly against the parties thereto; but 
the levy shall first be made on the property of the defendants in the 
original judgment. No stay is allowed on judgments against an 
attorney for money collected, or against persons or corporations 
for money deposited wilh them, or against clerks, sheriffs, coro
ners, treasurers, trustees of funds, and other public officers acting 
in a firlueiary capacity. 

When judgment is rendered against two or more persons, any 
of whom are sureties for the others, no stay of execution shall be 
allowed, if such sureties object at the time of rendering the judg
ment, unless the bail for the stay of execution will specially un
dertake to pay the judgment, in case the amount cannot be made 
from the principal debtor. (b) 

An execution binds the goods and chattels from the time of its 
delivery to the offl.cer, who indorses on it the exact date of its 
reception, but if there be several executions, whether issued from 
a court of record or not, in the hands of different officers, that 
execution, without regard to the time of its delivery, under which 
the first levy is made, shall have the preference and hold the pro
perty. 

In judgments on the bonds of any officer at the suit of the 
state of Indiana, the real and personal estate of the debtor shall 
be bound from the date of the process by which such suit was 
instituted. (c) The debtor may designate the property to be le-

(II) R. S. of 1843, 454-466. (6) lb. 736-739. (e) lb. 743-44. 
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vied on, and jf he j;lils to do so, the officer may select; but thE 
personal estate shall be sold before the realty is levi.ed on. (a) 

All property taken in execution must be appraIsed, and can· 
not sell for less than its fair value. Each party chooses a disin· 
terested householder as appraisers, who, in case of disagreement. 
choose a third; the appraisement lIf any two of them being taken 
as the value of the property. (b) 

There shall be no valuation or appraisement of property on 
judgments against state, county, or township officers, against ex. 
ecutors, administrators, or guardians, for mis.feasance, mal-fea
sance, or non-feasance, against attorneys, for moneys collected, 
against banks, insurance companies, and savings institutions, or 
again~t the principal in any delivery bond. (c) 

By the act of February 13th, 1843, it is provided, that after 
the first day of June, 1843, any person, for a consideration arising 
wholly after that time, may agree in writing to pay any sum of 
money, without relief from valuation or appraisement laws; and 
judgment shall be rendered accordingly. (d) 

The amount of property exempt from execution shall not ex
ceed the value of one hundred and twenty-five dollars. (e) 

Remedy against sheriff or attorney failing to pay over money 
collected.-A sheriff failing to levy upon or sell property liable to 
an execution, or to return a writ of execution at the proper time, 
or to pay over the amount received by him to the person entitled, 
becomes liable, not only for the amount of the execution with inte
rest and costs, but ten per cent. damages on the principal sum. 
This penalty may be recovered, either by action on the official bond 
of the officer, or upon motion, after ten days previous notice to 
the court to which the execution is returnable. (f) 

Where an attorney fails to pay over money collected by him 
to the person entitled, the latter, upon filing a complaint in the 
clerk's office of the court upon whose process the money was 
collected, at least ten days before the sitting of such court, may re
cover a judgment for the amount thus collected, with interest and 
costs and ten per cent. damages: the court shall also suspend the 
attorney from practice for any length of time in its discretion. (g) 

(a) R. S. of 1843, 746. 
(d) Ind. Justice, 319. 

(b) lb. 1044. (e) lb. 1047. 
(e) R. S. 1046. (j) lb. 756. (g) lb. 662. 
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12. Effect of Death on the Rights of Creditors. 

When an estate is solvent, the personal representative pays the 
debts of the decedent in the following order. 

1. The expense of administration. 
2. The funeral expenses and those of the last sickness. 
3. Taxes assessed previous to decedent's death. 
4. Judgments, decrees, mortgages, and debts of record. 
5. All judgments of courts, not of record, and all recognizances, 

bonds, notes, bills, demands, and unliquidated accounts whatsoever. 
No executor or administrator can give preference in the pay

ment of any debt over other debts of the same class; except that 
the Probate Court may authorize hilll to pay rents due at deced
ent's death, in prefercnce to debts of the fourth class. 

A debt due and payable, has no preference over one not due 
of the same class; nor does the commencement of a suit or the 
recovery of a judgment thereon entitle such debt to any prefer. 
ence over other debts of the same class. 

No action can be brought against any executor or administra. 
tor as such, until the expiration of one year from the date of his 
appointment. 

Every creditor of a decedent must file a statement of his de. 
mand, in the clerk's office of the Prubate Court, within one year 
from the appointment of the personal representatives, and any 
creditor who fails to do so shall be barred of any preference in 
the payment of his debt on account of its superior dignity. The 
creditor must also within the year give notice of his claim to the 
executor or administrator, personally if he resides in the county 
where administration is granted; otherwise, by filing the notice 
in the clerk's office of the same. 

l\() executor or administrator is personally liable, on account 
of any debt 01' claim, for having paid a debt of inferior dignity 
thereto, before notice that a statement of the debt was filed as reo 
quired, unless such inferior debt shall have been paid before the 
expiration of the time within which the statement is required to 
he filed. 

A debt not due may be paid, by an order of the Probate Court. 
a rebate of the legal interest being deducted. 
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The personal representative may require from every creditor 
satisfactory vouchers in support of his claims: or the affidavit of 
the claimant, that the debt is justly due and owing, that no pay
ments have been made thereon, and that there are no set-olrs against 
the same. (a) 

When an executor or administrator discovers that the personal 
estate is insufficient to pay the debts and liabilities of the decedent, 
he may petition the Probate Court for an order to sell the real 
estate. His petition must state the amount of personalty, his appli
cation of the same, the debts outstanding, the names and ages of 
the heirs, devisees and legatees if known; and must describe so 
much of the real estate as he may think necessary to sell. 

Before an order of sale is made, due notice of the petition, and 
of the time and place of hearing the same, must be given to the 
heirs, devisees and legatees, personally if they reside in the state, 
othe.rwise by publication. An inventory and appraisement of the 
realty, made in the manner prescribed for personal estate, shall be 
filed in the clerk's office of the Probate Court. 

If no good cause to the contrary be shown, the court will order 
such a portion of the realty to be sold as may be necessary, and the 
sale may be made privately or at auction as the court shall deem 
most expedient. But it cannot be sold for a less amount, with re
ference to its appraised value, than real estate can be sold for at 
the time under execution. Instead of selling the realty, the execu
tor or administrator may be empowered to lease or mortgage the 
same, if the necessary amount of money can be procured upon 
such lease or mortgage. 

Any of the persons interested in the real estate may prevent the 
sale, lease, or mortgage of the same, by giving bond to the execu
tor or administrator, in a sum and with sureties to be approved by 
the court, conditioned to pay all debts and liabilities which shall 
be eventually found to be due from the estate, so far as the person
alty shall not be sufficient or liable therefor. 

\Vhen a creditor has obtained a judgment against an executor 
or administrator, and the execution thereon is unsatisfied for want 
of personalty, he may petition the Probate Court for a sale of the 
realty to discharge his judgment. The personal representatives 

(al R. S. of 1843, 5:l1-524. 
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and the heirs, devisees, and legatees of the deceased must be made 
defendants and duly notified. The court, on being satisfied of the 
truth of the plaintiff's claim, shall require the executor or admin
istrator to file his petition to convert the realty into assets for the 

payment of debts. (a) 
When an executor or administrator discovers that an estate is 

insolvent. it is his duty to petition the Probate Court to settle the 
same as such. This petition sets forth the condition of the estate, 
the outstanding debts, the probable deficiency, and makes the heirs, 
devisees and legatees defendants, and is verified by his affidavit. 
The court, on being satisfied of the truth of the petition, declares 
the estate insolvent, and directs notice to be given to the creditors, 
by publication, requiring them to present their claims within ten 
months from the date of the notice or they will not be entitled to 
payment. After filing the petition, suits against the estate are sus
pended, unless waste or fraud be alleged. 

After proof of due publication, the court proceeds to hear and 
determine all claims filed within the time allowed by law, or within 
such further time as the court, for good cause, may allow; which 
further time shall not exceed twelve months. Issues may be made 
up and the claims tried by a jury. 

After the estate has been converted into money, the personal 
representative pays the same into the Probate Court; and it shall 
constitute a fund to be paid out in the following order: 1. Ex
penses of administration. 2. Funeral expenses. 3. Expenses of last 
sickness. 4. All other demands which have been allowed, pro 
rata, without regard to their dignity. No lien is postponed or defeat
ed; and if the estate bound is not enough to pay the lien, the 
balance unpaid shall share in the fund aforesaid, on being filed and 
allowed as other claims. (b) 

13. Courts. 

The general original jurisdiction in civil cases is intrusted to 
the Circuit Courts, which hold two terms in the year, in each 
county, one in the spring, the other in the fall. There are also 
Probate Courts, and Magistrates' Cuurts. 

(n) R. S. of 1843, 527-534. (b) lb. 535-540. 
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1. CHOSES IN ACTION. 

2. BILLS OF EXCHAN,;E AND PROMISSORY NOTES 

3. INTEREST. 

4. STATUTE OF FRAUDS 

5. ASSIGN~IENT BY 1,,80LVENT DEBTOR 

G. LI~lITED PARTNERSHIPS. 

7. LIMITATION OF ACTIONS. 
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9. PROCEEDINGS IN CIVIL SUITS. 

10. EFFECT OF DEATH erON THE RIGHTS OF CREDITORS. 

11. COURTS 

1. Chases tn Actwn. 

All joint obligations and covenants are to be construed as joint 
and several. (a) 

2. Bills of Exchange and PromlSS01"Y A-otes. 

The principles of commercial law as to bills of exchan?e, have 
not been altered by statute; but promissory notes, for money or 
any article of personal property, whether under seal or not, stand 
upon a peculiar footing. They may be assigned by indorsement, 
so as to vest the property therein in successive assignees, and au
thorize such assignees to maintain any action for the recovery 
thereof, which might have been maintained by the obligee or payee. 
:\. note, however, to A B or bearer cannot be sued upon by the hold
er as bearer: the note must be assigned by indorsement, to enable 
any other than the payee to sue. 

(a) R. S. 299. 
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No demand and notice is necessary to recover against the as
signor or indorser of a promissory note; but the assignee must 
use due diligence for the recovery of the money or property due 
thereon, or damages in lieu thereof, by prosecuting a suit against 
the maker, unless the institution of such suit would have been 
unavailing, or unless the maker of the assigned instrument had 
absconded or left the state before its maturity. 

Rate of damages upon protested bills.-Where any foreign 
bill of exchange, expressed to be for value received, has been duly 
protested for non-acceptance or non-payment, the drawers or in
dorsers thereof, upon being duly notified, shall pay the amount of 
the bill, with legal interest from the time at which it should have 
been paid, and ten per cent. damages, with the costs and charges 
of protest in addition. The drawers or indorsers of a similar bill, 
drawn upon any person or body politic, out of the state, but within 
the United States, and who have been duly notified of its protest 
for non-acceptance or non-payment, shall be liable for the amount 
of the bill, with legal interest, and in addition, five per cent. 
damages, with the costs and charges of protest. (a) 

3. Interest. 

:-;IX per cent. is the legal and established rate of interest, ex
cept upon township loans of school funds, when twelve may be 
taken. (b) An agreement is not rendered void by the reservation 
of usurious interest; bUI wherever that fact appears in any action, 
the creditor can only have judgment for the amount of his debt, 
after deducting threefold the amount of the interest, one-third of 
which i~ set apart for the defendant, and the remaining two-thirds 
appropriated to the county treasury. Where the usurious excess 
has 11(,(,1l paid, the penalty, threefold the amount of the interest 
may be reco,·ered by the debtor on institutin<T an action therefo' 
within t WII years from t~e accruin.g of the right of action. U sur; 
cannot be se~ up as a dele nee agamst a note in the hands of a 
bona fide assignee. (c) 

(a) R. s. 384. (6) R. S. 294. 
(c) Conkling I). Underhill, 3 Scam. 388. 
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4. Statute of Frauds. 

The English statute of frauds and perjuries has been re-enact
ed, with no substantial alteration except the addition of the ~ords 
"promise or agreement" to the clause requiring a writing. (a) 

5. Assignment by Insolvent Debtors. 

There is no Jaw depriving a failing debtor of the right to pre
fer one creditor to another by assignment. 

6. Limited Partnerships. 

By an act passed in 1847, limited partnerships have been 
authorized in Illinois on the same terms, and subject to the same 
restrictions, as in the state of New York. 

7. Llmltatzon of ActlOns. 

All actions of trespass, detinue, trover, and replevin, for taking 
away goods and chattels, all actions for arrearages of rent due on 
a parol demise, and all actions of account and upon the case, ex
cept such as concern the trade of merchandise between merchant 
and merchant, their factors or agents, must be commenced within 
five years after the cause of action has accrued. 

All actions of debt or covenant, for rent fuunded upon any 
lease under seal, and all actions of debt or covenant founded 
upon any single or penal bill, promissory note, or writing obliga
tory for the direct payment of money, or the delivery of prop
erty, or the performance of covenants, or upon any award under 
the hand and seal of arbitrators, for the payment of money only, 
mu~t be commenced within sixteen years from the time when the 
cause of action accrued, or where any payment has been made 
upon such instrument, within sixteen years from the time of 
such payment. 

Judgments of any court of record. may be revived by action 

(a) R. S. 258_ 
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of debt, or scire facias, within twenty years from the rendition 

of the same. 
The time during which a party liable to any of the causes of 

action specified, may be out of the state, is ~ot ~eckoned a .part of 
the limitation. There is also the usual savmg m favor of mfants, 
feme coverts, and persons non compos, of the period of limitation 
after the removal of their respective disabilities. (a) 

8. Attachment. 

Any credItor or his agent may obtam a wnt of attach
ment from the clerk of such court directed to the sheriff of 
his county, commanding him to attach the estate of any kind 
whatever of his debtor, wherever found, or so much as will sat
isfy the claim of the creditor, with interest and costs, (b) upon 
filing an affidavit in the clerk's office of any Circuit Court, 
setting forth that a person named therein is indebted to such 
creditor in a sum exceeding twenty dollars, and also the na
ture and amount of such indebtedness as near as may be, and 
stating that such debtor has departed or is about to depart from 
the state, with the intention of removing his effects therefrom; 
or is abaut to remove his property from the state to the injury of 
such creditor, or that such debtor conceals himself, or defies the 
sheriff, so that the process cannot be served upon him, or is a llOll

resident of the state. 
Before the clerk issues any writ of attachment, he must take 

bond with security from the plaintiff or his agent, conditioned to 
pay all damage and costs which may ensue by reason of the same 
to the defendant or any other person interested. Where two or 
more persons are jointly indebted, either as partners or otherwise, 
and an affidavit is filed sufficient to bring anyone of them within 
the provisions of this law, the writ of attachment may issue 
against his effects. \Vhere two or more persons are jointly indebted, 
and are non-residents, writs of attachment may issue against the 
separate estate of any or all of them, their heirs, executors, or 
administrators. 

The plaintiff in any action of debt, covenant, trespass, or on the 

(0) R. S. 348. (b) lb. G3. 
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case upon premises, commenced by summons, may at any time 
sue out an attachment against the estate real and personal of his 
debtor, before judgment, upon filing a sufficient affidavit and bond, 
and the proceedings shall be the same, as near as may be, as upon 
an original attachment. (a) 

When the sheriff cannot find property of the defendant suffi
cient to satisfy the debt, he shall summon as garnishees, all per
sons designated by the plaintiff, as having effects or choses in 
action of the defendant in their possession, or as being in any 
wise indebted to him. It is the duty of such garnishee to appear 
before the court upon the return day of the writ, and to make a 
full disclosure on oath as to the estate of the defendant, under his 
control, and to answer all interrogatories propounded to him, 
touching the same. The plaintiff, upon alleging that such gar
nishee has not made a true return, may have a jury impanneled to 
ascertain the same, and the court shall grant the same judgment, 
as if the finding of the jury had been confessed by the garnishee. 

A conditinnal judgment may be entered up against a garnishee 
failing to appear at the appointed time, and if upon a scire facias 
on ~uch judgment issued and served, he still makes default, an 
absolute judgment may be rendered against him for the amount 
of the plaintiff's judgment against the defendant ",ith costs. All 
goods and effects whatsoever of the defendant in the hands of the 
garnishee are also liable to satisfy such judgment. 

Upon the return of the writ of attachment, it is the duty of 
the clerk of the court, to gi\-e notice for four weeks successively, 
by advertisement, in the newspaper IlJOst convenient to the place, 
of the pendency of the attachment, at whose suit, against whose 
estate, and for what sum, and that unless the defendant appear, 
give bail. and plead within the time limited, judgment will be ren
dered against him and the estate so attached sold. The plaintiff 
however must establish the existence of his debt, by legal testimony. 

Where judgment is entered by default against the estate of the 
defendant, no execution can issue thereon except all"ainst the 
property attached. 

, 1:) 

The usual provisions are made for the trial of the rig:lI. of 
property, for the sale of perishable goods, for allowance of set-

(a) R. S. 70. 
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off, for dissolution of the attachment, and return of the property 
upon giving bond for payment of the judgment, &c. Where 
several attachments against the same person, are returned to the 
same term, or a civil judgment entered at same term in any ac
tion against the person who is defendant in the attachment, the 
respective creditors are to be paid pro rata out of the common 
effects; provided, however, that creditor retaking removed prop
erty shall have preference. 

Where a writ of attachment is levied upon real estate, the 
sheriff must file a certificate of the fact with the recorder of the 
county where the same is situated, and until the filing of such 
certificate such levy shall not take effect as to creditors or bona 
fide purchasers without notice. (a) 

The attachment law is to be construed most liberally for the 
detection of fraud. 

No attachment is to be quashed for any insufficiency in the 
original affidavit, writ or bond', provided that the plaintiff or some 
credible person for him, causes a sufficient affidavit or bond to 
be filed at such time as the court may direct. . 

The provisions for attachments before a justice of the peace 
are substantially the same. The debt must not exceed one 
hundred dollars. (b) 

Attachment against boats, c}c.-A lien ig given upon all boats 
built in or running upon the waters of this state, in favor of me
chanics, tradesmen, and others, who ha~ performed labor or 
advanced supplies for the building, equipping, or repairing the 
same, upon the engagement of the owner, master, or consignee. 
Unless this lien, however, is asserted within three months from the 
time of the accruing of the debt, it wil1 not be allowed to prejudice 
other creditors, subsequent incumbrances, or purchasers. (c) 

9. Proceedings in Civil Suits. 

Arrest.-In all actions commenced in any court of record. 
:mo founded upon any specialty, bi1l, or note in writing, or on the 
judgment of any court, foreign or domestic, and in all actions of 
Covenant and account, and actions on verbal contracts or assump-

(0) R. S. 315. (6) lb. 58 10 62. (e) lb. 71. 
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sits in law, in which the plaintiff or other credible person can 
ascertain the sum due, or damages sustained, and that the same 
will be in danger of being lost, or that the benefit of whatever 
judgment may be obtained will be in danger unless the defendant 
or defendants are held to bail, and such person will make affidavit 
of the facts before the clerk of the court from which the process 
issues, or a justice of the peace of the state; or when the plaintiff 
resides abroad, before any judge of a court of record, notary pub
lic, or other officer of the state or kingdom in which he resides, 
and who may be duly authorized to administer an oath; upon the 
delivery of such affidavit to the clerk of the court from which the 
process emanates, such clerk shall issue a capias, and indorse 
thereon an order to the sheriff to hold the defendant to bail in the 
sum mentioned in the affidavit. 

Where the defendant is discharged as an insolvent debtor the 
bail will not be liable, unless judgment has been previously recov
ered against him. Such discharge may be obtained by going 
before a probate judge, and delivering up all his property. (a) 

Judgment and execution.-"\Vhen a judgment has been recov
ered against any person, his goods and chattels, lands and tene
ments, (including his interest in any contract for the sale or in
cumbrance of real estate,) and in some cases his body, may be 
taken in execution for its satisfaction. 

The judgment binds the lands of the debtor from the last day 
of the term of the court in which it was rendered for the period 
of seven years, provided that execution has issued at some time 
within a year from the date of the judgment, unless stayed by 
injunction or some order of court. After the lapse of seven years, 
the judgment ceases to be a lien as against bona fide purchasers, 
or. subsequent incumbrances by mortgage, judgment, or other
WIse. 

The goods and chattels of the defendant are only bound from 
the time of the deli\'ery of the execution to the sheriff. 

Where any writ of execution or attachment is sent from the 
court of one county to an officer of another, and levied upon real 
estate in such county, the officer must make and file a certificate 
thereof in the recorder's office of such county; and until the same 

(a) R. S. 80. 
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is filed, the levy will not take effect as against creditors or bona 
fide purchasers without notice. . . 

Where lands are sold upon execution, the defendant, hIs hem, 
'representatives, or grantees, may redeem the same within twelve 
months, by paying to the purchaser the amount of the purchase 
money and ten per cent. interest. After the expiration of t,,:elve 
months, and before the expiration of fifteen months, any Judg- . 
ment creditor of the debtor may redeem upon the same terms, 
an opportunity being offered for any other persons to purch~se 
the property hy bidding an amount greater than the redemptIOn 
money tendered by such creditor. 

Where the sheriff has levied upon personal property by virtue 
of any writ of execution, the defendant may retain the same upon 
giving bond and security for its forthcoming at the day and place 
mentioned, in the condition. If this bond is broken the sheriff 
may proceed to levy upon the defendant's property, and if this be 
not sufficient, the property of the security, and offer the same for 
sale, allowing no further indulgence. (a) 

Garnishme71t.-Where the officer returns upon any execution 
"no property found," and the plaintiff or other credible person 
makes oath that the defendant has no property in his possession. 
within the knowledge of the affiant. liable to execution, and that 
affiant has good reason to believe that another person named is 
indebted to defendant, or has some estate belonging to defendant 
in his hands, such person may be summoned as a garnishee, and 
proceedings had against him as in the case of attachment. (b) 

Imprisonment upon a ca. sa., and discharge under insolvent 
a('I.-The constitution of Illinois provides that no person shall 
be imprisoned for debt unless upon refusal to deliver up his estate 
for the benefit of his creditors, in such manner as may be pre
scribed by law, or in cases where there is a strong presumption of 
fraud. The insolvent debtor's act (c) provides that where any debtor 
refuses to surrender his property in satisfaction of an execution 
agains~ him. u~on affidavit of such fact by the plaintiff in the 
exe~utlOn or ~IS agent, a writ of capias ad satisfaciendum may 
be Issued agamst the body of such debtor. Where the debtor 
desires to release his person from such imprisonment, he may ap-

(a) R. S. 300 to 30~. (6) Ib,307. ) Ib 8 (c .2 2. 16 
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ply for a discharge to the probate judge of the count~ in .which 
the arrest is made. Such debtor shall make a full and Just Inven
tory of his entire estate, and also of all his debts, and verify the 
truth and fairness of the same by affidavit, and also, that he has 
in no manner disposed of any portion of his estate to the injury 
of his creditors, or to secure for hi.mself any future advantage. 
Any creditor may contest the truth of such schedule, and for this 
purpose witnesses may be examined, and the debtor interrogated 
on oath. The probate judge may, if the proceedings of the 
debtor seem fair and just, appoint an assignee to whom such 
debtor shall transfer all his estate, and also grant to the debtor 
a discharge which will release him from imprisonment, and also 
exempt him from arrest on account of any debt mentioned in the 
schedule, until such discharge is vacated by due course of law. 
The creditor may appeal from the decision of the Probate Court, 
to the Circuit Court, who may impannel a jury to determine the 
controversy. 

It is the duty of the assignee thus appointed, to collect the 
estate of the debtor, and convert the same into money as soon 
as may be, and distribute the proceeds among the creditors as in 
the case of the insolvent estates of deceased persons. The pro
ceedings of the assignee are under the control and subject to the 
revision of the Probate Court. 

Where a party desires to contest the allegation of fraud or 
refusal to surrender his property upon which he has been ar
rested, he may go before the probate justice of the county and 
have the allegations tried by a jury of seven householders. 

10. Effect of Death upon the Rights of Creditors. 

The estates of deceased persons are administered under the 
eye and control of the Courts of Probate, which are established 
in each county of the state. It is the duty of the executor or 
administrator, within three months from the granting of letters 
testamentary or of administration, to make out and return to the 
office of the probate judge an inventory of the estate of the 
deceased. He shall also fix upon a certain term of the Court of 
Probate, within nine months from the peri.od of his qualification, 
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for adjusting and settling all claims against the estate of the 
deceased, and give notice thereof by publication in a newspaper, 
and also at the door of the court-house and other public places. 
If no objection is made by any party interested, to any claim 
then presented, the same may be established by the affidavit of 
the claimant. If any such claim is disputed, it must be adjudi. 
cated. according to law. 

No execution can be issued against any executor or adminis
trator for the period of one year from his qualification, nor can 
any suit be instituted against him, except in a few special cases, 
until the expiration of such period. No suit can be brought 
against an executor or administrator for any cause, unless brought 
within one year after such representative has settled his accounts 
with the Court of Probate. All demands not exhibited within two 
years from the grant of letters testamentary or of administration, 
will be forever barred unless the creditor find other estate of the 
deceased, not inventoried or accounted for by the executor, in 
which his claim may he paid pro rata, out of the subsequently 
disco\'(·red estate. The term of two years is saved for infants, 
feme coverts, and persons non compos mentis, after the removal 
of their disability. 

Demands against deceased persons are divided into the follow
ing classes: 

Ist. Expenses of funeral and last sickness. 
2d. Expenses of administration, and physician's bill during 

last sickness. 

3d. Amount due by the deceased as an executor, administra
tor or guardian. 

1th. All other demands, without regard to quality or dignity, 
which shall be exhibited within two years from the grant of 
administration. 

('Iaillls which have been allowed by the Court of Probate are 
to be paid in the order of the preceding classification; and when 
al. the demands of one class cannot be satisfied, they must be 
paid pro rnta. 

When it appears that the personal estate is insufficient to dis
charge all the debts of the deceased, the executor or administra
tor may obtain an order from the Circuit Court for a sale of so 
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much of the realty as will supply the deficiency; and the pro. 
ceeds of such sale shall be distributed in the same order as other 
assets. The real estate is not however to be sold, until the per
sonalty has been exhausted. The Court of Probate, upon 
the application of any party in interest, may coerce the executor 
or administrator to make immediate application to the Circuit 
Court for the sale of such real estate. 

All executors or administrators shall exhibit their accounts for 
settlement to the Court of Probate from which their letters wert. 
obtained, at the first term of such court after the expiration of 
one year from the date of the letters; and in like manner every 
twelve months thereafter, until such administration is com· 
pleted. (a) 

11. Courts. 

A judge of the Supreme Court holds a Circuit Court in each 
county of the state, in the spring and fall, which is invested with 
general original jurisdiction in civil causes. 

(a) R. S. 535 to 565. 
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1. Bills of Exchange and Promissory Notes. 

Notes in writing for the payment of a sum of money to any 
person or bearer, are negotiable as inland bills of exchange ac
cording to the custom of merchants, and the payees and indorsees 
of every such note, or any holder where the same is payable to 
bearer, may maintain actions thereon in like manner as upon in
land bills of exchange. Days of grace are not allowed upon any 
bill of exchange, note, or draft payable on demand, but are allow
ed upon all bills of exchange payable at sight or at a future day 
certain within the state, and on all negotiable promissory notes, 
and drafts payable at a future day certain within the state, where
in there is no express stipulation to the contrary. The damages 
upon bills of cxchange drawn or indorsed within the limits of the 
~tate and payable \wthout the United States, which have been 
protested for non-acceptance or non-payment, and due notice 
given of the same, consist of the current rate of exchange at the 
time of the demand, with five per cent. damages upon the con-

(d) R. S. of 1846. 157 
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tents of the bill, with interest upon the same from the date of the 
protest. Upon bills of exchange drawn or indorsed within the 
state

l 
but payable at any place within the states of Wisconsin, 

Indiana, Illinois, Penn~yh'ania, Ohio, or .l\ew- York, which have 
been duly prote~ted for non-acceptance or non-payment, besides 
interest and costs, three per cent. damages upon the contents of 
the bill: if payable within either of the states of .:\Iissouri, Ken
tucky, }Iaine. X e\\' Hampshire, Yermont, }Iassachusetts, Rhode 
Island, Connecticut, Xc\\' Jersey, Delaware, .:\Iaryland, Yirginia, 
or the District of ('olumbia, five per cent.: if payable at any other 
place within the United State~, ten per cent. 

:x 0 person can be charged as the acceptor of a bill of exchange, 
unless his acceptance be in writing, signed by himself or his law
ful agent. 

The holder of a bill of exchange or promissory note, instead 
of bringing several actiolls against the drawers, makers, indorsers, 
or acceptors, may include them in one action, and proceed to 
judgment as though they were joint contractors. (b) 

Xotaries public are authorized tf) demand payment of foreign 
and inland bills of exchange and promissory notes, and protest the 
same for non-acceptance or non-payment, and the certificate of 
the notary, under his hand and seal, shall be presumptive evidence 
of such facb, unless the defendant annex an affidavit to his plea, 
denying having received such notice. (c) 

Bonds, chases in action, <ye.-Some of the most important 
distinctions at common law. bet\veen sealed and unsealed instru
ments, have been a bi)li~hed by statute. Thus, a seal affords only 
presumptive evidence of a consideration, \vhich may be rebutted 
to the same extent and in the same manner as if the instrument 
was nut under seal. (d) 

Xeither a seal nor scroll is essential to the validity of any 
bond, deed ~f conveyance, or other contract in writing signed by 
a party or hIS agent. 

."Vherever an action of covenant or debt may be brought upon 
an mstrument under seal, or a judgment, there an action of as
sumpsit may be maintained in the same manner in all respects, as 
upon contracts without seal. (e) 

(a) R. S. 156. (b) lb. 440. (c) lb. 79. < cl) lb. 460. <e) lb. 487. 
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The assignees of bonds or other choses in action, m.ay pro~e
cute the same in their own names, subject to any eqUIty WhICh 
may have existed between the original parties previous to the no
tice of the assignment. (a) 

2. Interest. 

PartIes to a contract may stipulate in writing for the payment 
of any rate of interest not exceeding ten per cent. Upon con
tracts which do not fix the amount of interest, and upon judg
ments at law, or decrees in Chancery, seven per cent. is the legal 
rate. Where more than the legal rate of interest is reserved, the 
contract is only void for the excess. Upon all actions brought 
upon any bills of exchange or promissory notes, payable in money, 
and to order or bearer, originally given upon an usurious consi
deration, the indorsee or holder for a valuable consideration be. 
fore the maturity of the note, and without notice of the usury, 
may recover to the same extent as if no usury was alleged or 
proved. (b) 

3. Effect of Marrwge upon the Rights of Property. 

Any real or personal estate acquired by a feme sole before 
marriage, or to which after marriage she may become entitled by 
inheritance, gift, grant, or devise, and the rents, profits, and in
COIllt' of such real estate, shall be and continue her own to the 
same extent after her marriage as before, liable for her own debts 
C(lfltracted before marriage, but free from liability for the debts or 
clJgag('ments of her husband. The wife is not, however, autho
rized tu dispose of any such personal or real estate during cover
ture without the consent of her husband, except by the order of 
the judge of probate, or .the. proper Court of the county; nor is 
the husband barred of his title by the courtesy, if his wife dies 
without disposing of her realty. (c) 

(a) R. S. 379, 43n. 
Ib) lb. 160. 

(C) lb. 340. 
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4. Frauds. 

The general pro\·isions of the English statutes against fraudu
lent conveyances, and also to prevent frauds and perjuries, have 
been adopted in En:;land. It is not necessary, however, that the 
cunsideration of any promise, contract, or agreement which is 
required to be in wri t i I1g-, should be expressed on the face thereof; 
but it may be l'no,·ed by any other legal evidence. :'\0 action 
can be brought to charge any person by reason of any represen
tation or a~~urance as to the ability, credit, character, or trade of 
another, except the same be in writing. 

No mortgage of goods and chattels, nor conveyance of the 
same 1,y ,,·ay of m"rt~a~e, which is not followed by delivery and 
cuntinued change of possession, \vill be valid against the creditors 
of the mortgagor, ulliess the SHllle is filed in the proper office. 
Nor will any sale of goods and chattels be valid against the credi
tors "j" either \"ClIdor or \"elldee, unless followed by a change of 
possession, or unless t he persons clainling under the same, can 
sho\\ that it ,,·as IIlade in good faith and without any intention 
of defrauding creditors or purchasers. (a) 

5. Lllllited Partners/llps. 

The laws of Michigan allow the formation of limited partner
ships upon conditions. and under restrictions, substantially the 
same as those already enumerated in tbe chapter on .Maine. (b) 

6. Limitation of Actions. 

All actions of debt, founded upon any contract or liability not 
under seal, exce!,t such as are brought upon the judgment or de
cree of any court of record of the United States, or one of the 
states thereof, all actions of assumpsit or upon the case founded 
on c()lItract, and all actions of replevin and trover, must be 
brought within six years from the time the cause of action ac
crues. This limitation does not apply to actions brought upon 

(a) R. S. 325 to 329. 
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the bills, notes, or other evidences of debt issued by a bank. 
Where the action is brought to recover the balance due upon a 
mutual or open account current, the cause of action shall be 
deemed to have accrued at the date of the last item. All per
sonal actions upon other contracts must be brought within ten 
years, and not thereafter. Infants, feme coverts, persons non 
compos mentis, insane, imprisoned, or absent from the United 
States at the time any cause of action accrues on their behalf, 
may bring the same at any time within the period of limitation 
after the removal of their disability. Where any person is absent 
from the state at the time a cause of action accrues against him, 
or subsequently leaves the state, such period of absence is not to 
be taken as a part of the limitation. ~uit may be commenced 
within two years from the discovery of any cause of action which 
has been fraudulently concealed. 

In actions upon any contract, express or implied, no new 
promise or acknowledgment shall withdraw a case from the ope
ration of the statute, unless the same is in writing; nor can one of 
two or more joint contractors or executors deprive the other of the 
benefit of the statute by any written acknowledgment. This pro
vision does not vary the common law eft'ect of a partial pay
ment; but no endorsement or memorandum of such payment 
by, or on behalf of the party to whom it purports to have been 
made, is to be taken as sufficient proof of such payment. (a) 

7. Attachment. 

Any creditor may proceed against the property of his debtor, 
both real and personal, by attachment in the Circuit or County 
Court, where the debt, over and above all legal set-oft's, exceeds the 
sum of one hundred dollars, where before executing the ,Hit the 
creditor, or sOlne one in his behalf, makes and annexes to the writ 
an affida:~t,. statillg that the defendant is indebted to the plaintiff, 
and specllymg the amount of such indebtedness as near as may 
be, IIn'r and abll\"l' a~l le~al set-otfs, and that the same is due upon 
contract express or Implied, or upon judgment, and containing a 
further statement, that the deponent knows, or has good reason 

(0) R. S. 600. 
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to believe, either, 1st, that the defendant has absconded, or is about 
to abscond from the state, or that he is concealed therein to the 
injury of his creditors; or, 2d, that the defendant has assigned, 
disposed of, or concealed, or is about to assign, dispose of, or con
ceal any of his property, with intent to defraud his creditors; or, 
3d, that the defendant has removed, or is about to remove any 
of his property out of the state, with intent to defraud his credit
ors; or, 4th, that he fraudulently contracted the debt, or in
cUl'l'ed the obligation, respecting which the suit is brought; or, 
5th, that the defendant is not a resident of the state, and has 
not resided therein for three months immediately preceding the 
time of making such affidavit; or, 6th, that the defendant is a 
foreign corporation. 

Goods and chattels are bound by an attachment from the time 
of ~er\'ing the writ; but to create a lien upon real estate, a cer
tified copy of the writ, with a description of the realty, must be 
deposited in the office of the register of deeds of the county 
where the same is situate. If it appears by the return of the 
writ that either of the defendants has been served personally, the 
suit proceeds as in ordinary cases; if there has been no personal 
sen·ice. but property of the defendant has been attached, the 
plaintiff i~ required to publish in a newspaper of the county, or 
judicial circuit, for six successi\'e weeks, a notice of the attach
ment, after \\'hich, upon filing an affidavit of the fact, he may file 
his declaration and proceed as if a copy had been served on the 
defendant. 'Where perishable property has been attached, it may 
be sold pending the proceedings by order of the court. Where 
there has been no personal service, a judgment is rendered in the 
ordinary form, but it is not conclusive upon the defendant, and 
on an execution thereupon, the officer is only authorized to sell 
the property attached. 

In cases of joint indebtedness, the writ of attachment may 
issue against the separate or joint estate of such debtors, or any 
of them. (a) 

There are similar provisions authorizing and regulating attach
ments in justices' courts. They will be found in the Revised 
Statutes of 1846, from 389 to 393. 

(a) R. S. 513 to 517. 
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Attachment of boats.-The laws of Michigan give a lien upon 
ships, boats, and vessels used in navigating the waters of ~he state, 
for debts contracted by the master, owner, agent or consIgnee for 
supplies for its use, or material or labor expended upon it, or for 
wharf~ge, or for damages arising from the non-performance of 
any contract of affreightment or the transportation of persons or 

property. (a) 

8. Inso/t'ent Law. 

There are two classes of provisions for the relief of insol
vent debtors; first, those which relieve the debtor from imprison
ment on any existing debts; and second, those which discharge 
him from the obligation of such debts. The petition, in either 
case, may be presented to a judge of the Supreme Court, or a 
commissioner of the Circuit Court, or a county judge, provided 
that he resides in the county in which the petitioning debtor re
sides or is imprisoned. In the first case, the petition of the insol
vent must pray that his estate may be assigned for the benefit of 
all his creditors, and that his person may thereafter be exempted 
from arrest or imprisonment, by reason of any debts arising upon 
contracts previously made, or of any judgments existing against 
him in civil cases, and if in prison, that he may be discharged 
from imprisonment. Such petition mll.,t be accompanied by a 
schedule containing an account of bis creditors, with the places 
of their residence. the amount and nature of their debts, and a 
complete inventory of all the estate, real and personal, legal and 
Otluitable, of the petitioner, and also an affidavit of the correct
ness of the schedule, and that the debtor has not, at any time or 
in any manner whatsoever, disposed of any part of his estate for 
his future benefit, or that of his family, or in order to defraud any 
of his creditors, and that he has not paid or in any way com
p!lunded with any of his creditors, with a view to procure them 
to refrain from oppMing his discharge. The officer receiving this 
order ~hall make an order requiring the creditors of the petitioner 
to show ~au~p. at a time and place specified in the order, why the 
prayer 01 the same should not be granted; and notice of the con
tents of this order must be given, by personal service or mail, to 

(a) R. S. 537 
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each creditor. Any creditor who opposes the discharge of an 
insolvent debtor, may file a specification of his objections in wri
ting, and demand a trial of their yalidity by a jury, who may 
hear the I 'fuofs and allegations of the parties, and determine the 
matter submitted to them. e pon the hearing of such petition 
before the jury or otherwise, the insolvent may be examined on 
oath touching any matters stated in his schedule, and may be re
quired to state any changes which may have occurred in the 
situation of his property since making the same; and if he has 
made any transfer of his real or personal estate, or collected any 
debts since making the schedule, he will be required to pay forth
with to the officer the full value of the property so transferred. or 
debt so collected, except such as may have been expended in the 
necessary support of himself and family; and no discharge can 
be granted unle,s such payment is made, or secured to be made, 
within thirty days, to the assignees of the insolvent. If, upon the 
hearing of the case, it shall appear that the debtor, in contempla
tion of his in~nlvency or of his petitioning for a discharge under 
the proyi,i rJl1s of the act, or knuwing his insolvency, has made any 
assignment, absolute or conditional, of any part of his estate, or 
confessed a judgment, or given any security, with a view to give 
a preference to any creditor for an antecedent debt, he will not 
be entitled to a di~charge. 

Where the jury finds iq favor of the petitioner, or the officer 
is satisfied of the truth of the petition, the latter may direct an 
assignment to be made to such persons as he shall designate of all 
the estate of the debtor, excepting articles \yhich are exempted 
from sale on execution. This assignment will vest in the assign
ees all the interest, whether legal or equitable, positive or contin
gent, which the debtor may at that time possess in any real or 
personal property. The assignment is to be recorded in the office 
of the register of deeds for the county. The officer shall there
upon grant a discharge, declaring that the person of the debtor 
shall be forever afterwards exempt from imprisonment upon any 
debt due at the time of making the assignment, or contracted for 
?efore t~a~ til~e, t~o~gh payable afterwards, or of any judgment 
III any CIVIl SUIt eXlstmg against him at the time of such assign
ment, and by reason of any liabilities incurred by him by making 
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or indorsing any promissory note or bill of exchange, or incurred 
by him in consequence of the payment by any party to such note 
or bill of the whole or any part of the money secured thereby. 
This discharge does not affect the liability of the insolvent to ar
rest for any of the causes enumerated under the title of " Pro
ceedings in Civil Suits," as authorizing the emanation of a capias 
or a ca. sa. The property of the insolvent, acquired after the 
execution of the assignment, still remains liable for his precedent 
as well as subsequent debts. A debtor of the United States can
not be exonerated from imprisonment by such discharge, in any 
suit or proceeding founded upon such debt. The discharge will 
be completely vitiated, if there has been on the part of the insol
vent any perjury, fraud, composition, or collusion. 

An insolvent can only be released from the obligation of his 
debts, where his petition is also signed by creditors whose claims 
amount to two-thirds of his entire indebtedness within the United 
State~. ~xecutors or administrators may become petitioning 
creditors for the discharge of an insolvent. The proceedings in 
this case, as to the petition schedule, affidavit, notice, trial, and 
assignment, are precisely similar to those just described. The 
discharge, when granted, exonerates the debtor from all debts due 
at the time of the assignment, or contracted for before that time, 
though payable afterwards, founded upon any contracts made 
within the state, or to be executed within the state, and from all 
debL~ whatever owing to any person uniting in the petition, or 
who has accepted a di\'idend from the estate of the insolvent, and 
[nlill all liabilities incurred by such insolvent by making or in
dorsing any bill of eXl'hange or promissory note before the exe
cutioll of his assignment, or incurred by him by reason of the 
I':tymcllt by any party to such note or bill of the whole or any 
part of the mOlley secured thereby, whether such payment be 
made prior or subsequent to the execution of the assignment. 
This discharge will bl' invalid for the same reasons as that which 
releast·~ lh.· debtor only from imprisonment. 

A corporation is deemed a creditor within the meaning of this 
law, and may 1'J't'sl'nt or unite in any petition as other creditors. 

Assignees appointed under the provisions of the insolvent law, 
are deemed to be trustees of the estate of the debtor for the 
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benefit of his creditors, and are subject to be controlled or re
I'loved for proper cause by the Circuit Cuurt of the county in 
which they reside. It is their duty to take possession of the en
tire estate of the insolvent, to collect its debts, to COllYert the 
realty and personalty as speedily as possible into money, to call 
ill all claims against the insolvent, and adjust the same, either 
l'ersonally ,,·ith the creditor or by reference to arbitration, and 
within fifteen months from the time of their appointment to call a 
general meeting of the creditors, at some time not more distant 
than three nor less distant than two months, for adjusting all de
I!lallds against the estate, and declaring the amount of the assets. 
The assignee~, after deducting their necessary disbursements and 
a commission of fi\,c per cent. on the amount of assets, shall dis
charge all debts entitled to a preference by the laws of the United 
States, and then pay all debts \yhich may be owing by the debtor 
as guardian, executor, administrator, or trustee. The residue 
shall be distributed equally among all those who wer~ creditors 
at the time of making the assignment, and who have presented 
their claims as such, and whose debts have been ascertained, in 
proportion to their respective demands. Where the claim of a 
creditor is not due, he may receive his proportion of the dividend 
by deducting a rebate of legal interest. 'Where the whole estate 
of the debtor is not distributed upon the first dividend, the as
signees shall make a similar dividend from year to year so long as 
any money remains in their hands. A creditor who has neg
lected to deliver to the assignees an account of his demand 
before the first dividend, and who delivers the same before the 
second dividend, shall receive the proportion to which he would 
have been entitled in the former dividend, before any distribution 
is made to the creditors. (a) 

9. Pl'oceedzngs In Civzl Suzts. 

Bail.-Personal actions may be commenced either by a writ 
of summons, or a capias ad respondendum. In either case, where 
the plaintiff is a non-resident of the state, the writ must be in
dorsed by some responsible inhabitant of the state, who thereby 

(a) R. S. 607 to 625. 
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becomes liable for costs. In actions upon contracts, express or 
implied, a capias can only issue where the action is to recover 
damages for any breach of promise to marry, or for money, col
lected by any public officer, or for any misconduct or neglect in 
office, or any professional employment where the plaintiff or some 
are in his behalf, makes and attaches to the writ an affidavit, sta
ting that he has a claim for damages against the defendant, for 
the cause of action therein stated, and upon which he believes 
that he or the plaintiff is entitled to recover a certain sum, being 
more than one hundred dollars. (a) But a warrant to arrest the 
defendant may issue in other cases, where the plaintiff establishes 
by his own affidavit or that of some other person, that there is a 
debt due to him from the defendant, specifying the nature and 
amount thereof as near as may be, for which the defendant cannot 
be imprisoned, and one or more of the following particulars: 

1. That the defendant is about to remove any of his property 
out of the jurisdiction of the court where the suit is brought, 
with intent to defraud his creditor; or 

2. That the defendant has property or rights in action which 
he fraudulently conceals, or that he has rights in action, or some 
interest in public or corporate stock, money, or evidence of debt, 
which he unjustly refuses to apply to the payment of any judg
ment or decree which shall have been rendered against him, be
longing to the complainant; or 

3. That he has assigned, removed, or disposed of, or is about 
to dispose of any of his property, with the intent to defraud hi~ 
creditor or creditors; or 

4. That the defendant fraudulently contracted the debt or 
incurred the obligation respecting which suit is brought. 

The defendant may controvert the truth of the plaintiff's allega
tion, before the court or officer having jurisdiction of the cause, 
and he will be discharged or committed according to the result 
(If the trial. (b) 

A defendant arrested upon a capias may release his body by 
executing a bail bond with sufficient sureties, or he may obtain 
the liberty of the jail limits, which are coextensive with the 
county, on giving a bond with sufficient surety that he will not 
escape. 

Ca) R. S. 432,434. ,bl lb. 604 to 60i. 
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Organi:ation of courts.-The jurisdiction over civil actions 
is mainly distributed between the County Courts and the Circuit 
Courts. The former are courts of record, held in each county 
on the fir~t "'IlInday of en:ry month, and having original and 
exclu~ive jurisdiction in civil actions, where the damages claimed 
do nnt exceed fin' hundred dollars. No cause can be continued 
in the County Court for a longer term than three months. Where 
a judgment has been rendered in the County Court, whether upon 
confe~sion or on trial, the defendant may at any time within tell 
days, stay the execution thereon, by filing with the clerk satis. 
factory security in writing for the payment of the judgment. 
interl'~t, and c()~ts ; and if this obligation is brol<en, execution may 
at once issue against the surety as well as the principal. (a) 

The Circuit Cuurts have jurisdiction in all cases where the 
damages claimed exceed five hundred dollars. They are held at 
least once a year in every county, and twice a year in the greater 
number. There is no provision for the stay of execution upon 
the judgments of this court. 

Jllri£;lIIellt and execution. (b)-The entire estate of a debtor, both 
real and personal, including estates in remainder and reversion, 
and equities of redemption, may be sold upon an execution on a 
judgment at law or decree in Chancery. The lien, however, of a 
judgment only attaches from the time of actually levying the 
writ of execution. Execution may issue as of right, at any time 
within t\\'o years from the rendition (,I' the judgment. "'here 
several executions have issued against the same defendant, that 
which was first delivered to the officer shall have priority, although 
a subsequent execution may have been previously levied, provided 
no sale has taken place under such levy. 

The writ of capias ad satisfaciendum, may issue upon a judg
ment in any of the cases already specified, where the party may 
be arrested on mesne process, and is subject to the same condi
tions and restrictions. ::\0 female, however, can be imprisoned 
upon any process in any civil action. 

A debtor who has been imprisoned on execution for a certain 
length of time, as for example nine months where the debt ex
ceeds five hundred dollars, six months where it exceeds one but 

(a) R. S. 378 to 382. (b) lb. 474 to 480. 
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not five hundred dollars, may be discharged from confinement on 
his giving notice of his inability to pay the debt, and his desire 
to take the benefit of the law for the relief of poor debtors, and 
making oath, and establishing to the satisfaction of the officer, 
that he has no estate except such as is exempt from execution, to 
the value of twenty dollars, and that he has no estate then con
cealed or conveyed, with design to secure the same to his own 
use, or that of his family, or to defraud his creditors. The law 
then provides that the debtor shall not only be exempt from future 
imprisonment for such debt, but that he shall be discharged from 
the same. There are many cases in which this clause would im
pair the obligation of contracts, and as to them it is of course null 
and void. (a) See farther the provisions for insolvent debtors 
under the title, "Insolvent Law." 

Upon the writ of fieri facias, not only the goods and chattels, 
but in case of their insufficiency, the real estate of the defendant 
may be sold. Money, bills, or evidences of debt issued by any 
moneyed corporation and circulated as money, the interest of a 
stockholder in any joint stock company, the interest of a bailor 
in goods or chattels pledged by way of mortgage or security for the 
performance of any contract, and all other goods liable to execu
tion at common law, unless specially exempted, may be taken and 
sold. The amount of property exempt from execution is very 
considerable. 

Remedy against sheriffs and attorneys.-Any attorney, 
sheriff, justice of the peace, or other officer, having collected 
money belonging to another, and refusing to pay it over within a 
reasonable time after a demand thereof, shall be deemed guilty of 
a lIIisdemeanor, and on conviction may be punished by imprison
ment in the county jail, for not more than one year, or by a fine 
not exceeding four times the amount thus received, or by both, at 
the discretion of the officer. (b) Where any officer unreasona
bly negkcts to pay over money collected by him on execution, 
whell demanded by the creditor, he is liable for five times the law
ful interest in addition to the principal, from the time of the de
mand until payment. (c) 

(.) R. S. 624. Acta of 1847,1;2. (6) R. S. 666. (c) lb. 479. 

17 
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10. Administration of the Estates of Deceased Persons. 

Letters testamentary or of administration are granted to the 
proper person by Courts of Probate. It is the duty of executors 
or administrators to make and return to the Probate Court, within 
three months from their qualification, a complete inventory of 
the estate of the dcceased, to administer the same according to 
law and the will uf the tc,;tator, to pay debts and legacies, and to 
render an account of his administration to the Probate Court 
within one year, and at any other time which may be required. 
The widow of a deceased person, besides her wearing apparel 
and ornaments, may take any quantity of the household furniture 
not exceeding in yulue two hundred and fifty dollars, and any 
other personal property not exceeding in value two hundred dol
lars. The widow and children are allowed such provision from 
the personal e~tate as the Court of Probate may think sufficient 
for their maintenance during the settlement of the estate, which, 
in ca,e of an insolvent estate, is not to continue for a longer 
peri"'] than one year from the time of granting administration, 
nor for any tilllC after the assignment to the widow of her dower 
and personalty. "-here the deceased person leayes children 
under SC\'en years of nge, haying no mother, or where the mother 
dies before they reach such age, it is the duty of the Probate 
Court to make an allowance for their main.tenance, until they 
arrive at such age, out of the personal estate and the income of 
the real estate which would have been assigned to the mother, if 
liyillg. The personal estate is the primary fund for the payment 
of debts. hut in case of its insufficiency, the real estate (saving 
the \\idow's dower) may be sold under a license to be obtained 
from the Court of Probate, on a petition filed by the executor or 
administrator, sctting forth the necessary facts, and affording an 
opportunity for all persons interested to controvert the same. 
The proceeds of the sale are deemed assets in the hands of execu
tor, or administrators, and their sureties are responsible for the 
proper application of the same. "'here there are any debts exist
ing against a deceased person, it is the duty of the Probate Court, 
after granting letters testamentary or of administration, to appoint 



MICHIGAN. 259 

Administration of Estates of Deceased PersollB. 

two or more suitable persons as commissioners, to receive, exam
ine, and adjust all claims against the deceased. It is the duty of 
such commissioners to appoint a convenient time and place for 
executing their commission, and to give notice of the same within 
sixty days, to all creditors, and also of the time which the Court 
of Probate may allow for the presentation of their claims; the 
notice to be given both by posted advertisement and newspaper 
publication, for four weeks successively. The Probate Court shall 
allow such time to creditors for the presentation of their claims 
as the circumstances of the case may require, not in the first 
instance to exceed eighteen or fall short of six months, nor to be 
extended for any case beyond the period of two years from the 
date of the commission. Creditors not presenting their claim 
within the time allowed, are forever barred. After the appoint
ment of commissioners, no personal action can be brought against 
an executor or administrator, nor can any attachment or execu
tion be issued against the estate of a deceased person until after 
the expiration of the period limited by the court for the payment 
of debts. The commissioners are elllpowered and directed to 
(It'cirle upon all claims against the deceased, and to report a list 
of such as lIIay be allowed, at the expiration of the time limited 
for presentation. Any executor, administrator, or creditor, may 
appeal from the decision of the commissioners to the Circuit Court 
for the same county, upon application filed in the probate office 
within sixty days from the report of the commission: the appeal 
to he tried by such court, with the assistance of a jury, if any 
questions of fact are involved. Contingent claims llJaY be pre
sentrd to tht:' commissioners. and if allowed, the Court of Probate 
1110\)' direct the executor or administrator to retain sufficient 
estall' ttl pay the ~amc. or its ratable proportion, when it becomes 
nhsolute. Upon the return of the report of the commissioners, 
the Court or Prol>:d(' shall make a decree for the distribution of 
n~"'t' among the creditors, within some time, in the first instance 
not (''(ceeding eightt·(·n months, but which may be extended from 
tililf' to timt'. on the application of the executor or administrator, 
sbowing good came, for periods of one year, pro\'ided that the 
entire term thus nllowcd is not to exceed four years. It is the 
duty of the executor or administrator to give notice, by publica-
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tion, for three successive weeks, in some newspaper to be desig
nated by the Court of Probate, of the time limited for the payment 
of debts; and any creditor neglecting to present his claim for two 
years from the date of the last publication, is for ever barred. 

Where the assets of the deceased are not sufficient for the pay
ment of all his debts, the following order is to be observed, after 
paying the necessary expenses of administration: 

1st. The necessary funeral expenses. 
2d. The expenses of the last sickness. 
3d. Debts having a preference by the laws of the United 

States. 
4th. Debts due to other creditors. 
No creditor of one class is to receive any portion of his debt 

until all those of the preceding class have been fully paid. 
Before the account of any administrator or executor will be 

3.11owed, notice must be given to all persons interested, of the 
time and place of examining the same. Where the executor or 
administrator neglects to render his account at the proper time 
after being duly cited by the Court of Probate, he is liable upon 
his official bond for any damage which may ensue. (a) 

(a) R. S. 282, 307. 
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10. EFFECT OF DEATH UPON THE RIGHTS OF CREDITORS. 

II. COURTS. 

I. Assuran~es Of Debt. 

Book accounts.-Book accounts are made evidence in certain 
cases, where confirmed by the oath of the plaintiff or his clerk or 
agent. The books must be produced at the trial of the cause, and 
the party must swear that they are his account books, that they 
contain the original entries of charges for goods or other articles 
delivered, or work and labor or other services performed, or 
materials found, and that such entries are just to the best of his 
knowledge and belief: that said entries are in his own handwriting, 
and that they were made at or about the time said goods or other 
articles \\'crc delivered. said work and labor or other services were 
!,crformed, or said materials were found. (a) 

Whenever the original entries are in the handwriting of an 
agent, the oath of such agent may be admitted to establish the 
same. But these books shall not be admitted as testimony of any 
item of money delivered at one time exceeding five dollars, or of 
money paid to third persons, or of charges of rent. 

(a) Acl8 or 1838-39, 249,250. 
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'Vhen a book has marks which show that the items have been 
transferred to a ledger, the book shall not be testimony unless the 
ledger be produced. (a) 

Effect of scroll.-AllY instrument to which th~ person making 
the same shall affix any device by way of seal, is to be taken to 
have the same force and obligation as if it were actually seal
ed. (b) 

Bills nf exchange and promissory notes.-All notes for a sum 
of IIIOllCY: payable to any person or order, or to bearer, are nego
tiable in like manner as inland bills of exchange, according to the 
custom of merchants, and the payees or indorsees of every such 
note may maintain an action thereon against the makers and in
dorsers of the same respectively, as in cases of inland bills of ex
change, and not otherwise. (c) 

Rate of damages upon protested bills.-The drawer or in
dorser of a bill of exchange drawn upon any person or body poli
tic out of the l'nited States or the territories thereof, which has 
been duly presented and protested for non-acceptance, and who 
have been duly notified thereof, shall pay the bill with legal inte
rest, and twenty per cent. damages in addition, together with costs 
and charges of protest. (d) 

"-hen such bill is drawn upon a person or body politic, or 
corporation, in an adjacent state or territory, the damages are 
reduced to five per cent. (e) 

When the bill is drawn upon any person or body politic in 
one of the United States or its territories, but not adjoining this 
state, the damages are fixed at ten per cent. (f) 

Notary public.-By act of '41,26, it is declared that full faith 
and credit shall be given to the attestations, protestations, and 
other instrumenb of publication, under seal, of all notaries public 
appointed in any state or territory of the United States. (g) 

It is made the duty of every notary public, when any bill of 
exchange, promissory note, or other written instrument, is protested 
by him, for non-acceptance or non-payment, to give written notice 
thereof to the makers and indorsers; and where the persons pro
tested reside within two miles of the residence of the notary, to 

(a) Acts of 1838-39,249,250. 
(e) lb. li4. 

(6) R. S. 156. 
(j) lb. 174 

(e) lb. 175. (d) lb. 17-.1 
(g) lb. 85. 
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serve the notice personally. It is also made his duty to keep a 
record of such notices, and the time and manner of their service, 
the names of the parties, and which record is declared to be at 
all times competent evidence to prove such notices. (a) 

~ Tnterest. 

Upon all bills of exchange, promissory notes, contracts, debts, 
or demands, wherein the rate of intere,;t is not specified, seven 
per cent. per annum shall be allowed. 

No bank or corporation, unless otherwise provided in their 
charter, shall take, directly or indirectly, more than seven per cent; 
per annum. 

With this exception, the parties to a contract may stipulate 
for any rate of interest not exceeding tweh'e per cent. per an
num. 

When a greater rate of interest than that which is allowed 
by law has been taken by any person or corporation, the person 
so paying may recover three times the amount of the excess of 
interest, in an action of assumpsit beti)rc any court of competent 
jurisdiction: provided that such suit be commenced within one 
year from the day of payment of such excess. (b) 

3. Stutute of Frauds. 

In the following cases, every agreement shall be void, unless 
such agreement, or some note or memorandum thereof, expressing 
tlte consideration, be ill writing and signed by the party charged 
therewith: 

1. Every agreement that by the terms is not to be performed 
within one year from the making thereof. 

:.!. Every special promise to answer for the debt, default, or 
miscarriagp of another person. 

3. E"ery agreement, promise, or undertaking made upon con
sideratioll of marriage, except mutual promises to marry. 

4. Every contract fur the sale of any goods, chattels, or things 
ill actiun, ful' the price of fifty dollars or more, shall be void, un-

(a) R. S.-<4. (6) lb. 156. 
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less-I. A note or memorandum of such contract be made in 
writing, and be subscribed by the parties charged therewith: or, 
~. Unless the buyer shall accept and receive part of such goods, 
or the evidences, or some of them, of such things in action: or, 
3. V nless the buyer shall at the time pay some part of the pur
chase money. (a) 

4. LImited PartnershIps. 

LimIted partnerships for the transaction of agricultural, mer· 
cantile, mechanical, mining, smelting, or manufacturing Lusiness, 
and j;,r no other purpose, are authorized by law. 

Such partnerships must consist of one or more persons, who 
shall be called general partners, and be jointly and severally 
responsible, as general partners are by law, and of one or more 
persons who shall contribute in actual cash payments, a specified 
sum as capital, to the common stock, ,,·ho shall be called special 
partners, and shall not be liable beyond the fund so contributed. 

The general partners only have authority to transact business, 
and sign for the partnership and bind the same. 

The business must be conducted under the name of the gen
eral partners only, without the addition of the word company, or 
any other ~eneral term: and any special partner allowing his 
name to be used in the firm, shall be deemed a general partner. 

A special partner may from time to time examine into the 
state of the partnership concerns, and advise as to their manage
ment: but if he transacts any business on its account, or acts as 
its agent, attorney, or otherwise, he shall be deemed a general 
jJartner. 

In case of the insolvency or bankruptcy of the partnership, 
no special partner, under any circumstances, shall be allowed to 
claim as a creditor, until the claillls of all the other creditors of 
the partnership shall be satisfied. 

N u part of the sum which any special partner shall have con
tributed to the capital stock shall be liable for any debts previously 
·contracted by the general partners: nor shall any part of such 
sum be withdrawn by him, or transferred to him, in the shape of 

(a) Acts of 1638-39,163. 
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dividends, profits, or otherwise, during the contin~a.nce of ~he 
partnership. And where it shall appear that the orIgmal capItal 
has been reduced by the payment of interest or profits to any 
special partner, such partner shall be bound to m~k.e good .his 
share of the capital, with interest. But unless the orIgmal capItal 
is thereby reduced, any partner may receive intere!lt and profits 
on the sum contributed by him. 

All sales, assignments, and transfers of the property of the 
partnership, or of the general or special partners, made in con
templation of insolvency, with intent to prefer some general or 
separate creditor, to the creditors in general of the partnership, 
are declared to be void against such creditors: and any special 
partner concurring in or assenting to such act, renders himself 
liable as a general partner. 

Suits in relation to the partnership may be brought and con
ducted against the general partners in the same manner as if there 
were no special partners. 

Persons desirous of forming a special partnership must make 
and severally sign a certificate, containing the name under which 
the partnership is to be conducted, the general nature of the 
business, the names of all the general and special partners inter
ested therein, distinguishing which are general and which are 
special partners, and their respective places of residence, the 
amount of capital which each special partner shall have contri
buted to the common stock, and the period at which the partner
ship is to commence, and at which it is to terminate. This 
certificate is to be acknowledged and certified in the same man
ner as if it were a deed, and recorded and filed in the office 
of the register of deeds of the county in which the principal 
place of business of the partnership is situated: and where the 
partnership has places of business in different counties, a tran
script of the certificate, duly certified, is to be filed in the office 
of the register of each. An affidavit of one or more of the 
general partners must be filed at the same time, stating that the 
sums speci.fied in the certificate have been contributed by each 
of the specIal partners to the common stock, and have been actu
ally and in good ~aith ~aid in cash. And until these requisitions 
have been complIed WIth, the partnership is not to be considered 
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as formed' and for any false statement in the certificate or affi. 
davit, all the persons interested in the partnership shall be liable 
as general partners. 

The partnership is also to be deemed general, unless immedi. 
ately after the registry, the terms thereof are published in a 
newspaper of the county where the principal business is carried 
on; or if there be no newspaper in such county, then in the 
new~paper published nearest thereto. An affidavit of the publi. 
cation of such notice, by the printer of the newspaper, may be 
filed in the registry office of the county where the principal busi
ness is carried on, and shall be evidence of the facts therein 
stated. 

The proceedings required on the original formation of a part. 
nership must take place on its renewal or continuance. So, an 
alteration of any matters specified in the original certificate, is to 
be deemed a dissolution of the partnership; and if carried on 
subsequently without allY renewal as a special partnership, is to 
be deemed a general partnership. 

So dissolution of a limited partnership can take place by any 
acts "f the parties, previous to the time specified in the certificate 
of its formation or renewal, until a notice of such dissolution shall 
haH been filed and recurded in the register's office in which the 
original certificate was recorded, and published once in each 
week for four weeks in some newspaper published in the county 
or adjacent thereto. (a) 

5. Effect of Jlarriage upon the Rights of Property. 

Under the constitution of \\-isconsin all property, whether 
real or personal, owned by a \\'olllan at the time of marriage, or 
acquired during coverture, remains her separate property, and is 
liable for her separate debts, contracted before marriage. 

6. Limitation of Actions. 

In the act concerning executors, administrators, and guardians, 
It is provided that no suit shall be commenced against any execu. 

(II) R. S. 153, 156. 
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tor or administrator, as such, unless within four years from the 
time of his accepting the trust: provided notice of his appoint
ment be given in the manner prescribed by law. (a) 

In the act concerning the proceedings of courts of record, 
there is a provision that the term of eighteen months after the 
death of any testator or intestate shall not be deemed any part 
of the time limited by law for the commencement of actions 
against his executors or administrators. (b) 

All actions of debt founded upon any contract or liability, not 
under seal, except such as are brought upon the judgment or 
decree of some court of record of the United States, or a state 
or territory thereof; all actions upon judgments rendered in any 
court not being a court of record; all actions for arrears of rent; 
all actions of assumpsit or upon the case, founded upon any con
tract or liability, express or implied, must be commenced within 
six years after the cause of action shall accrue. (c) 

The preceding limitation does not apply to any action brought 
upon a promissory note which is signed in the presence of an 
attesting witness, by the original payee, his executor or adminis
trator, nor to an action brought upon any bills, notes, or other 
evidences of debt, issued by any bank. (d) 

In all actions of debt or assumpsit, brought to recover the 
balance of a mutual and open account current, the cause of ac
tion shall be deemed to have accrued at the time of the last item 
proved in such account. (e) 

All other personal actions founded upon contract must be 
brought within twenty years from the time that the cause of 
action accrues. (f) 

W~ere any cause of action is fraudulently concealed by any 
party lIable thereto, the same may be commenced within six 
years after the discovery of the liability. (g) 

Where a party liable to a cause of action is out of the state 
at the time when it accrues, it may be commenced within the 
time limited, after his return to the state: so, if after the accruina 
of a cause of action, the party liable thereto should be absen~ 
from the territory, the period of his absence is not to be con
~iJt'n·d a part of the limitation. (h) 

(0) R. S. 31-1. (6) lb. 212. 
(j) lb. 261. 

(c) lb. 261. 
(g) lb. 262. 

(d) lb. 261. (e) lb. 261. 
(Ta) lb. 261. 
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Infants, feme coverts, persons non compos mentis, imprisoned 
or absent from the United States, may bring any action within 
the period of the preceding limitations, after the removal of their 
respective disabilities. (a) 

7. Assignments by Insolvent Debtor. 

No conveyance or assianment made by any insolvent debtor • 0 

to assignees or trustees for the use of any of his creditors, shall be 
valid or effectual against any attachment or execution in behalf 
of any creditor who is not a party to it, unless it is so made as to 
allow all the creditors of the debtor to become parties to it, if they 
see fit, and unless also it is so made as to give each of the creditors 
who shall become parties to it, an equal share of the property in 
proportion to their respective debts, excepting only such creditors 
as may, by the laws of the United States or of the state, be enti
tled to a preference. (b) 

The insolvent law of Wisconsin provides for assignments by 
insolvent debtors, \yhich shall have the effect of discharging them 
from all debts due to creditors who may become parties thereto: 
the discharge however not to operate as a release of any person 
liable for the same debt ""ith the insolvent, as a partner, joint con
tractor, endorser, acceptor or surety. (c) 

A schedule must be annexed to such assignments, containing 
1. A full and true account of all the creditors of the debtor to the 
best of his kn'l\dedge and belief. ~. Their places of residence. 
3. The amount, nature and security of each debt, as near as may 
be. 4. The true consideration of each case of indebtedness, and 
the place ,,"here it accrued. 5.:\ statement of any existing judg
ment, lllurtgage, or collateral security for any such debt. 6. A 
full and true inventory of all the estate, real and personal, legal 
and equitable, of the insolvent, except such as is exempt from ex
ecution; of the incumbrances existing thereon, and the books, 
vouchers and securities relatin:.!: thereto. The debtor is to make 
an affidaYit to be annexed to th; assignment, of the correctness of 
the schedule, and that he has not in any manner or at any time 
disposed of any part of his estate for the future benefit of himself 

(a) R. S. 26!. (6) lb. 17::!. (c) 1b.17!. 
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or family, or to defraud any of his creditors; and that he has in no 
instance acknowledged a debt for a greater sum than was honestly 
due. The assignment must be so made as to give to each of the 
creditors becoming parties to it, their proportion of the property 
without any preference, excepting as to such debts as by the laws 
of the United States or the territory may be entitled to a prefer
ence. 

All creditors shall have a right to become parties to the assign
ment, provided they apply before the final dividend is declared: 
but no creditor who comes in after any dividend, shall be allowed 
to disturb the same, but he shall receive an equal proportion with 
the other creditors, so far as the funds then remaining unappropri
ated in the hands,of the assignee, shall be sufficient therefor. 

All persons are to be considered as creditors, who are liable 
as endorsers or sureties upon any bill, note, bond or other contract, 
made by the debtor before the date of the assigDllJent, and which 
shall become absolute before the final dividend of the assigned 
property. The estate is to be distributed by the assignees under 
the superintendence of the District Court. 

The discharge shall not avail the debtor if, upon a suit subse
quently brought, the creditor can establish that the debtor has 
fraudulently concealed or disposed of property which the laws do 
not exempt from execution, to the amount of one hundred dollars, 
or that he knowingly made any false statement concerning the 
amount and disposition of his property, or that at any time after 
the passage of this law, and in contemplation of such an assign
ment of his property, he made any transfer thereof or any pay
ment, with a view to give any creditor a preference over others. (a) 

A debtor, whose body has been taken in execution, may release 
himself from imprisonment, and future arrest for the same debt 
upon t.akin~ an .oath of insolvency. This discharge, however, i~ 
not to Impau' or III any way affect the right of the plaintiff to take 
out a new execution against the goods and estate which the debtor 
may subsequently acquire. (b) 

But as to imprisonment for debt, see title "Proceedings in 
Civil Suits." 

(a) R. S. 170 to 173. ,b) lb. 172. 
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8. Attachment. 

Foreign attachment.-_'l creditor may sue out an attachment 
against his debtor, before a justice of the peace, where the debtor 
resides out of the county and more than one hundred miles from 
the residence of the justice before whom suit is brought, (a) or 
where he is a non-resident of the state. or where he has abscond
ed or concealed himself, so that the ordinary process of law can 
not be served upon him. or where he is about to abscond or re
move his property, so as to hinder ahd delay his creditors, or 
"'here there is good reason to believe that he is about fraudulent
ly to dispose of his property, so as to hinder or delay his creditors. 
The debt must not exceed fifty dollars, or fall below five. 

The action must be brought before some justice of the county 
wherein the property of the defendant may be found. (b) The 
creditnr or some credible person must first file an affidavit with 
the justice, stating that the defendant is justly indebted to him, in 
a sum abnvp five dollars, after all just offsets and credits; stating 
the amount, and also his Iwlief of the existence of one or more 
of the facts ,vhich are necessary to entitle the plaintiff to this 
writ. 

Before i",-uinl.!: the writ of attachment. the justice shall take 
from such applicant a bond tf> the defendant ,,,ith at least t\\"o suf
ficient sureties, in the sum of two hundred dollars, conditioned to 
pay the defendant all dama~es and c. ,sts he lJwy sustain by reason 
thereof, if no judgment shall be rec"H-red against him. (c) 

The lands and tenements, goods and chattels, rights and cre
dits. money and effects, of the debtor, except such as by law are 
exempt from execution, may be attached. (d) 

The plaintiff may, upon an affidavit filed with the clerk, set
tin~ fi,rth that the defendant has lands or chattels in another 
county. (,htain a writ of attachment, directed to the sheriff of 
such c"unty. (e) 

"'here two or more are jointly bound, either as joint obligors, 
partners. or otherwise, the writ of attachment may issue against 

('1) Acts of IRH. 18. 
(d) Acts of H,.J2. 22. 

(b) Acts of 1838-39, 336. (c) lb. 
(el Acts of 1838-.19, 161:<. 
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the separate or joint estates, or both, of such debtors or any of 
them, in the same manner as in other cases. (a) 

Where judgment has been rendered in attachment, the ~fficer 
may sell property in his hands, whether held b~ legal ~r eqUItable 
title, under the same restrictions and regulatIOns as If the same 
had been levied upon by execution. The proceeds of sale are to 
be divided among the first attaching creditors, (if the two first 
attached at the same time,) and any balance distributed among 
the creditors who subsequently come in, pro rata, the judgments 
remaining, if the whole amount is not paid, as security for the 
residue, and upon which execution may issue as in ordinary 
cases. (b) At or before the second term after issuing the writ 
of attachment, all other creditors may come in and file their de
clarations. (c) 

The writ of attachment is not abated by the death of the 
defendant. (d) 

The defendant may at any time release his goods from attach
ment by executing to the plaintiff a bond in the penal sum of 
double the amount of the appraised value of the goods so attach
ed, or the claims filed against him, with his sufficient surety, con
ditioned for the delivery of the property or its appraised value in 
money. to answer any judgment which may be obtained by the 
plaintiff. (e) 

Where the plaintilf will make oath that he has good reason to 
believe that a garnishee. or other person, indebted to defendant 
or having his property in possession, will abscond before judg
ml'llt and execution can be had against him, he may institute an 
action against such party by capias ad respondendum and hold 
him to special bail. (f) 

AI/I/('hment of hoats,-Boats and vessels which are used in 
navigating the waters of the state, are made liable for certain 
debts contracted by owner, master, or agent. (g) 

Judicial attachment.-A writ of attachment may issue as the 
first process in personal actions. in the following cases and in no 
others -I. In the case of a non-resident. 2. 'V here the de
fendant has departed or is about to depart from the state with 

(a) ACIlI of 1838-39. 14"', 

(d) Ib, 168, (e) lb. 166, 167. 
(6) lb. 168. 

(/) lb. 166. 
(e) lb. 166. 

(g) R. S. 168. 
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intent to abscond. 3. 'Where the defendant is about fraudulentl) 
to remove or dispose of his property, so as to hinder or delay the 
creditor suing out such writ. (a) 

The cause of action in every case must arise out of, be founded 
upon, or sound in contract, or upon the judgment or decree of 
some court of law or chancery. (b) 

Such attachment can only be issued where the facts necessary 
to entitle the plaintiff to the writ are proven to the satisfaction of 
a district judge, or a Supreme Court commissioner of the proper 
county, by the affidavit of the plaintiff or some credible witness, 
stating the nature and amount of the plaintiff's demand, and the 
circumstances upon which the belief of such fact is founded; and 
the clerk can only issue the \\Tit on the filing of the affidavit, in
dorsed by such officer with the fact of his satisfaction. It is 
competent for the defendant to traverse the affidavit, and disprove 
its allegations. 

9. Proceedings In Civil Suits. 

Bail.-Special bail can only be required in actions upon con
tracts, where the plaintiff or his agent makes affidavit before some 
probate or district judge, stating that the defendant is indebted to 
him, and in what sum, as he verily believes; and also, either that 
the defendant is a non-resident of the state, and that the debt 
was contracted therein, or that he is about to remove his resi
dence from the state with intent to defraud his creditors. The 
officer before whom such affidavit is made, when satisfied of the 
truth of its statements, shall indorse upon the process an order 
that the defendant be held to bail in a penal sum double the 
amount .'" sworn to be due. (c) 

Judgment and execution.-Judgments rendered in the district 
court constitute a lien upon the real estate of the debtor, in the 
county where such judgment has been rendered, and also in every 
other county where an attested copy of the judgment has been 
filed With the clerk of the District Court, from the day of such 
filing. (d) 

This lien binds after acquired lands. A judgment remains a 

(a) Acts of 1842,21. (b) lb. (c) R. S. 264. Cd) Acts of 1841. 
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lien upon land for ten years and no longer, unless renewed by 
scire facias against the judgment debtor, his heirs, devisees, or 
terree tenants. (a) 

The time, however, is not to be computed, during which exe
cution is stayed by any order of court, or agreement of the 
parties, entered of record. There is a special proceeding, by 
which any debtor, upon notice to his creditors, may have his entire 
real estate valued, and such portion of his lands released from the 
lien as, according to the appraisement, exceed the quantity ne
cessary to satisfy the judgment. Trust estate in lands may be 
taken on execution against the person for whose use they are 
held. (b) 

But where judgment has been rendered on a debt secured by 
mortgage, the sheriff cannot sell the equity of redemption upon 
an execution under it. The judgment debtor may redeem real 
estate sold under execution, within two years from the date of the 
sale, upon payment of the principal sum with interest, at the rate 
of twelve per cent. per annum, and until the expiration of that 
period, he is entitle(i to rt'lIlUin in the possession of the real estate 
or chattels real. If the debtor does not redeem within two years, 
any of his creditors may do so, within the three months ensuing, 
upon payment of the purchase money and seven per cent. in
terest. (c) 

Personal property is only bound from the time it is taken in 
('xecution. The stock of any incorporated company may be 
seized and sold as other personalty upon execution. 

Under the constitution of Wisconsin, forty acres of land, or 
IIny lilt or lots in a city. not exceeding one thousand dollars in 
value, are exempt from sale on execution, as a homestead. There 
are also the usual minor articles protected for the use of the 
family. 

Execution must be taken out upon a judgment within two 
years, and may run into any county in the state. 

Imprisonment for debt.-Imprisonment for debt was abolished 
in 1842, upon final process of execution in all civil cases, except
ing in actions of trespass or tort. (d) 

(4) R. S. 235. (6) Aclll of 1838-39,230. 
(d) Aclll of 1842,58. 

IS 

(e) R. S. 595. 
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10. Effect (If Death upon the Rights of Creditors. 

The estates of deceased persons are administered under 
direction and revision of Probate Courts, established in ea 
county. (a) 

The real estate of a deceased person may be sold for the d 
charge of his debts, but it is in no manner bound or affected 
any judgment against his executor or administrator. (b) 

·Where the estate of a deceased person is insolvent, it will 
distributed equally by the executor or administrator, among 
creditors, wh(l~e claims have been allowed by t,,·o or more COl 

missioners appointed by the judges of the Probate Court-del 
to the state or the United States, expenses of funeral and h 
sickness, debts due for taxes and expenses of settlement, beii 
first paid. (c) 

II. Courts. 

Original jurisdiction in civil causes is invested in Distri 
Courts, which are held in the spring and fall in each county' 
the state. The judges of the District Court constitute a S 
preme Court, having appellate jurisdiction. 

(a) R. S. 212. (b) lb. 212. (c) lb. 303. 
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1. Choses in ActIOn. 

~lssiKnability of--All bond~, bills and notes for the payment 
of money, are rendered negotiable and may be assigned, so as to 
vest the assignee with the right of action therein. (a) 

But a suit cannot be brought upon any negotiable instrument 
against an indorser, without first suing the principal. unless the 
iustitution of such suit would have been unavailing, or the maker 
had absconded, or left the state, when the assigned instrument 
hecome due. 

Rale of damagrs upon protested' bills of exchange.-Five per 
{'ent. as damages, besides interest and charges of protest, are al
lowed upon all foreign bills duly protested for non-acceptance or 
non-payment. 

2. Interest. 

Six per cent. is the rate of interest established by law, but the 
parties may contract for ten per cent. 

(01) Acl8 of 1839. 
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3. Limited Partnerships. 

Limited partnerships are authorized under similar qualific 
tions to those enumerated under the title, "Wisconsin." 

4. Effi·ct of Jlarriage upon Rigltts of Property. 

The real estate of a married ,,'oman, possessed before cove 
ture, or acquired after coverture in her own name, and as hi 
own property, from any other source than the gift or purchase ( 
her husband, is not liable for his debts. (0) 

5. Statute of Frauds. 

The English statute of frauds is substantially re-enacted. (b) 
1\0 bill "I' sale or other conveyance of personal propert: 

where the vendor shall retain the actual possession of the prol 
erty so conveyer!. can pass any rj~ht to such property again! 
existing creditors or suh~equent purchasers without notice, unle! 
such instrument be acknowledged before some justice of th 
peace for the county where the same is executed, and recorded i 
the office of the recorder of deeds for the county where the holde 
of the property resides. (c) 

6. Corporations. 

Under the constitution of Iowa, the real and personal prop 
erty of the stockholders of any corporation, created after it 
adoption, are rendered liable ror the debts of such corporation. 

7. Limitation of Actions. 

The statute of limitation of personal actions is believed to be thl 
same as that of l\Iichigan. 

(a) ACts of 1846, 4. 
(c) lb. (b) Acts ofl840, 76. 



IOWA. 277 

Imprisonment for Debt.-Judgment and Execution. 

8. ImpTlsonment for Debt. 

No person can be arrested, held to bail, or imprIsoned upon 
any original, mesne, or final process or execution, issued in any 
civil suit. (a) 

9. Judgment and Execution. 

Judgments have the operation of a lien upon the real estate 
of the defendant, situate in the county, where the judgment has 
been rendered, from the day of the rendition thereof till after the 
expiration of ten years. A duly attested copy of such judgment, 
if filed and recorded in the office of the District Court of any 
other county, will give to it the same operation as a lien, as if it 
had been originally rendered in such county; but no execution is to 
issue upon such attested copy. No judgment shall have the effect 
of a lie II upon any equitable interest of the debtor in real estate, 
unless such interest appears of record in the county where the 
real estate is situate. (b) 

The personal and real estate of a debtor, including his equita
ble and possessory interest in lands, may be taken and sold under 
execution. But unless personally authorized by the debtor to do 
otherwise, it is the duty of the officer to seize and sell the per
sonal estate in the first instance. \Vhere real estate has been 
sold under execution, the debtor may redeem the same within one 
year from the sale, by paying to the clerk 'of the court, for the use 
"I' the purchaser, the amount of the purchase money with ten 
per Ct·nt. per annulIl added thereto. If not redeemed within this 
lin Ie by the defendant, it may be redeemed within three months 
hy allY judgment creditor (If the debtor upon the same term" (c) 

EXl'('utiolls issued from any court of record are returnable 
within Sl·\"t'llty days from the date of the same; except that 
where the execution is issued to any other county than that 
in which the jUfil!llIent was rendered, there shall be one addi
tional day t'lf e\'ery twenty miles of distance between the seats 
of the two counties. (d) 

(0) Acta of 1M", ::?::? 
(.) Acts of 1849. 197; and 1846.32. 

(6) Acts of 1840. 76 ; and 1846. 33. 
(d) Acts of 1839. 
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Aunchment.-l\liscelianies. 

When a judgment is obtained in any of the District Cou 
against a person for a sum exceeding one hundred dollars, he m 
obtain a stay of execution by procuring one or more sufficit 
securities to acknowledge him or themselves as bail fOl the p[ 
ment of such judgment with interest and costs. 

10. Attachment. 

In actions founded upon contract, an attachment may 
issued upon the affidavit of the creditor or his agent, setting fori 
either that the debtor is a non-resident of the state, or that he 
about to remove or dispose of his property with intent to defral 
his creditors, or that he has absconded, so that the ordinary pr 
ce~s of law cannot be served upon him. Before the writ is issue 
the plaintiff must enter into bond, "'itll sufficient sureties, to 1 
filed in the clerk's office, conditioned to pay all damages which tl 
defendant may sustain by reason of the attachment. If tl 
defendant desires to contest the allegations of the affidavit, I 
may have a trial of the same by a jury, and if it is found in ~ 
favor the attachment will be dissolved. 

11. 11Iiscellanzes. 

The organization of courts, the administration of estates, al 
other provisions of general interest, are substantially similar 
those of ·Wisconsin. 
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8. PROCEEDINGS IN CIVIL SUITS. 

9. EFFECT OF DEATH UPO!'l TilE RIGHTS OF CREDITORS. 

10. COURTS. 

1. Choses in ActIOn 

All bonds and instruments in writing for the paYlllent of 11111. 

ney, payable to any person or order or assigns, may be assigned 
or indorsed, so as to give to the illdorsee or a~si.l!:nee any right of 
action on the sallle, in his own name; and to deprive the assignor 
of any power by release or acknllwledgment, after the transfer, of 
prejudicing the interest of the assignee. The assignment, how
('WI', of any specialty, must be under the hand and seal of the as
sigllor, and in the presence of two credible witnesses. (a) 

The assignee of a bond, however, takes it subject to all equi
ties l'xisting between the original parties. (b) 

A scroll, ink or printed seal, is equivalent to wax in written 
instruments or contracts. (c) 

Damages upon protested bills.-Where any bil1 of exchange 
drawn upon persons in a foreign country, is returned protested, 
the drawei' and all others concerned shall pay the contents of the 
bill with twenty per cent. damages, in the same specie in which 

(0) Revised Cod,', 43. (6) Oliver for the use of Griffith v. Lowery, 2 Horr. -167 
(e) Griffith's Register, 1066. 
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the bill was drawn, or in current money of the government equi
valent to that which ,\"as first paid to the drawer or indorser. (a) 

2. Interest. 

Six per cent. is the legal rate of interest, and all usurious con
tracts are \",.jd, and subject the lender to the forfeiture of his 
whole debt. 

3. Frauds. 

All promises to answer for the debt of another, in a sum under 
f"rty shillings, may be established by the oath of the party in 
shosc fav<)r the promise "'as made. 

:\0 action, ho,ycyer, shall be brought to charge any person 
Ul',.n a promise to pay the dcbt of another in a sum of the value 
I.f j;,rty shillin,!.!:s and not exceeding ten pounds, or to charge an 
'"ccnt"r or administrator ul'un any special promise to answer 
damages out of his own e,tate, unless such promise be established 
by the oath of "IlC credible witnes~. or some memorandum thereof 
in writing ~igllcd by the party tit be charged. 

;\0 action shall be brought to charge any person upon any 
agreement made upon COliS ide ration of marriage, or upon any 
CUll tract or sale of lands, tenements, or hereditaments, or any in
terest in or concernillg them. or upon any agreement that is not 
tit be l·crj;wmed ,yithin the space of one year, or to charge any 
person for the debt of another in a sum of the value of ten pounds 
and upward,;, unless the same be reduced to writing, or some me
morandum or note thereof be ,j!.!:lIed by the party or his agent. 

Except for ,!:!oucis, wares, and merchandise sold and delivered, 
and other matters properly chargeable in an account, in which 
case the oath of the plaintiff, tu~ether with a book regularly and 
fairly kept, ,hall be allowed as evidence to char!Te the defendant 
with the sums therein contained. (b) ~ 

Itelw; of cash, it has been held, are not properly chargeable in 
an account. 

It is made essential to the validity of a bill of sale of personal 

(a) R. C. 74. 
(b) lb. 88. 
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property, that the possession thereof shall be delivered to the 
vendee as soon as may be convenient after the execution of the 
instrument, and if such property afterwa.rds returns to the vendor, 
it shall be liable to his creditors. (a) 

4. Asslgnment by Insolvent Debtor. 

All assignments in contemplation of insolvency, in which some 
creditors are preferred to others, are declared fraudulent and 
wholly void; and such persons are for ever excluded from the 
benefit of the laws for the relief of insolvent debtors. (b) 

The courts of Delaware have held that a vuluntaryassign
ment preferring creditors, made in Pennsylvania, in contempla
tion of insolvency, would not be sustained against a subsequent 
attachmeut by a citizen of Delaware, of effects of the insolvent 
found in that state. (c) 

But where a citizen of Pennsylvania had taken the benefit of 
the insolvent laws of that state, in respect of a debt contracted 
there, though with a citizen of Massachusetts, the courts of Vela
ware. ill the exercise of national CUlility, will SCI far respect the 
judwnent of the Pennsylvania court as to discharge the insolvent 
fW11i imprisonment in Delaware, though the assignmellt in Penn. 
sylvania, as preferring creditors, would have been illegal in Dela
ware. (d) 

5. Princlpal and Surety. 

Any surety or joint debtor who discharges the obligation tc' 
the ercditor, is ell titled to call for an assignment of the bond, 
jUt/gIlICHt, or other evidence of debt, and is invested with all the 
rights of proceeding up(.n the same against the principal debtor, 
that ht'lollgcd to the crcditor. The assignment must be under the 
hand and seal (If the assigllor. and in the presence of two wit. 
1I(·sses. The assign!'t', before resorting to any process by virtuI:' 
of the rights thus acquired, must exhibit an account of the sum 
remaining due from the defendant, verified by affidavit. (e) 

(a> R. C. 7:;, (b) R. S. 139. (c) Maberry & Pollard ". Shi.l .. r, 1 Hnrr. 349. 
(d) Jo'ilhcr .,. Stayton, 3 Harr. 271. (e) R. C. 43,44;45. 
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Limitation of Actions. 

It is held in this state that the relation of principal and surety 
continues after judgment, in the eye of a court of equity, and that 
the latter may obtain in that forum the benefit of those equitable 
principles, to which he was entitled under his original character, 
at law. (a) 

6. Limztation of Actzons. 

All actions of replevin, detinue, debt not founded upon a re
cord or specialty, account, assumpsit, and upon the case, must be 
brought within three years from the accruing of the cause of ac
tion. This limitation does not run in the case of a mutual 
and running account between parties, while such account con
'jnues open and current; except also, that where the cause of 
action arises upon a promissory note, bill of exchange, or an ac
knowledgment under the hand of the party of a subsisting demand, 
the actiull may be commenced at any time within six years from 
the accruing of such cause of action. There is a saving of three 
ycar~ after the rCllloval of their disability, in favor of infants, feme 
coverts, and persons non compos mentis. '''here a cause of ac
tion arises within the state, if the person liable thereto is not at 
the time an inhabitant of the state, or removes from it before the 
expiration of the limitation, the time during which such person 
shall have been absent from the state shall be deducted from the 
limitation, and at least one year shall in every instance after the 
return of such person be alluwed for bringing the action. (b) 

The promises of an executor or administrator to pay a debt 
'which has been barred by the statutes of limitation, will re
vive it. (c) 

It has been held that payment of a part of a debt, or any re
cognition of an existing debt, or acknowledgment of a subsisting 
demand, will prevent the operation of the statute of limitations. 
The acknowledgment is held to revive the old debt, and not to 
create a new obligation. (d) 

(a) McDowell.,. The Bank of Wilmington and Brandywine, 1 Harr. 369. 
(6) R. S 357. (c) Benning((,n v. Parkins' Adms. 1 Harr. 128. S. C. 209. 
(d) i\ ewlin v. Duncan, 1 Harr. 204. 
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7. Attachment. 

A writ of attachment may be issued either against a resident 
or a non-resident of the state. In the former case, it is necessary 
that one writ of capias should be returned non est inventus, and 
that such proof of the cause of action be exhibited, as the court 
may think fit; or upon oath being made by the plaintiff, or some 
other credible person on his behalf, that the defendant is justly in
debted to him in the sum of forty shillings and upwards, and has 
absconded from the place of his usual abode, or has gone out of 
the government, with intent to deceive and defraud his creditors, 
as is believed. This oath may be administered by the officer 
granting the writ, or by any judge of the court out of which it 
may issue, and must be filed in the court to which the attachment 
is returnable. 

The writ runs ngainst goods and chattels, rights and credits, 
lands and tenements, and may be served upon any garnishee found 
by the officer within his jurisdiction, whether an inhabitant of the 
stlte or not. Where the plaintiff, or any creditor claiming a 
benefit under a writ of attachment, makes oath that the garnishee 
is a non-resident, or that he, as the juror nrily believes, is about 
to depart from the county where the attachment is depending; 
and the additional oath, that thp garnishee has (as he belie\"es) 
ptll'cts "I' the defendant in his hallds, or is indebted to the de
fendant, the court will require such garnishee to give sureties for 
his appearance at court and abiding its judgment. 

The attachment may be dissolved by putting in special bail 
before judgment, either by the defendant or some sufficient person 
for hilJl. 'Vhere the garnishee neglects to appear and answer 
upon oath as to the property of the defendant in his custody, he 
may j,p coerced by process of contempt. 

Upon the appearance of the garnishee, if he declares upon 
oath, that he has no property of the defendant under his control, 
he will be discharged, unless the plaintiff or some other creditor 
require him to plead, when an issue may be made up between 
them and tried by a jury; and if upon such trial judgment be 
rendered agaillst the garnishee, the plaintiff or such other creditor 
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may take out an execution against the garnishee, as for his own 
proper debt. 

Upon the return of the "Tit of attachment, the justices of the 
court from which it issued are to appoint three disinterested citi
zens as auditors, to ascertain and adjust all claims of the plaintiff, 
and all uther creditors who may become parties, after public ad
vertisement of thirty days, and report to the said justices at the 
ensuing court after their appointment. Their proceedings are 
subject to the revision and control of the court, who, upon the 
second court after issuing the writ, may give judgment for the 
plaintiff, unless the defendant has given special bail, and order the 
sheriff to sell his goods and chattels, lands and tenements, as in 
other cases, and deliver the money, arising from the same, to the 
auditors, who are to make a pro rata distribution among all the 
creditors. The creditor, before receiving his dividend, must givf.' 
bond with security, conditioned for the restitution of the money, 
if the debtur shall come into court within one year, either in per
son or by attornf.'}, and disprove the claim. (a) 

In the case of non-residents, a writ vI' attachment may issue 
from any court of law \\'ithin the state, upon oath by the plain
tiff or some person on his behalf, that the defendant resides out 
of the state, and is justly indebted to him in the sum of fifty dol
lars and upwards. 

Proceedings are to be had thereon as in other cases. 
Attachment for security.-\\"here a citizen of the state is ap

prehensiw that a debtor who is a resident, and whose obligation 
is not yet due, may remove from the state, and take his effects 
with him, he may, upon oath or affirmation to that efiect, and that 
the defendant is indebted to him in a sum of money exceeding 
forty shillillg~, and has refused to give better security for its pay
ment, take out a writ and cause such debtor to be arrested, who 
upon the return of the writ, if the court think that there was 
sufficient cause for the proceeding, shall be required to give such 
security. (b) 

In Burrows vs. Dumphy, ~ Rarr. 308, it was held that the 
~eme~y under this section, although given in terms only to the 
Illhabltants of the state, extends to citizens of other states; but 

(a) R. C. 46 to 53. 
(b) lb. 51. 
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that it is doubtful whether the court could constitutionally require 
any other security than for the appearance of the party and his 
answering to a suit. 

8. Proceedings In Civil SUItS. 

ImprIsonment for debt.-No execution of capias ad satisfaci
endum can be issued on a judgment in any civil action against a free 
whi.te citizen of the state, nor can any such person be imprisoned 
for the non-performance of a decree for the payment of money. 
unless the plaintiff, or some credible person for him, shall make 
oath before the prothonotary of the county where the judgment 
is of record, or some judge of a Superior Court within the state, 
or the chancellor, that the defendant in such judgment or decree 
is justly indebted to the plaintiff in a sum exceeding fifty dollars, 
and that he or she verily believes that the said defendant has se
creted, conveyed away, assigned or disposed of, either money, 
goods, chattels, stocks, securities for money, or other real or per
sonal estate of the value of more than fifty dollars, with intent to 
defraud his or their creditors. This affidavit must also specify and 
set forth the fraudulent transaction. (a) 

Judgment and ,-xecution.-The creditor must first look to the 
personalty for the satisfaction of his debt, but if that proves insuf
ficient, the real estate of the debtor is liable to be seized and sold 
under judgment and execution. Lands which are unimproved or 
yield no yearly profits, may be seized and sold under a writ of 
fieri facias: and if such lands cannot, upon being offered for sale, 
find a purchaser, they may be deli\'ered to the plaintiff, at a valu
ation, to hold as his own, in entire or partial satisfaction of his 
dt-hl. When the lands are improved and yield yearly profits, they 
cannot be exposed for sale, if the clear profits shall be found, upon 
an illquisition of freeholders, sufficient to pay the debt within the 
space of seven years, but must be delivered to the party obtaining 
the jud~rnent until the debt and damages are levied by a reasona
ble extent, as under the writ of elegit in England. 

If the land is thus ascertained to be insufficient to pay the debt 
within seven years, or if during the term of the extent another 

(II) Acta of 1841, 423. 
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judgment is recovered against the same debtor, and if that with 
what remains due cannot all be satisfied out of the yearly profits 
in seven years, a writ of venditioni exponas may issue for the sale 
of such lands and tenements. 

;\ judgment constitutes a lien upon the real e~tate of the debt
or, in the county where it was rendered, from the time of its being 
actually entered or signed. (a) With respect to personal property 
it is bound from the delivery of the writ to the officer. (b) No spe
cies of personal property is exempt from execution. (c) 

The writ of capias ad satisfaciendum cannot be taken out 
against any debtor unless after one or more writs of fieri facias 
have been issued, and it appears from the sheriff's return, that the 
defendant hw; neither real nor personal property within the county 
sufficient to satisfy the debt, or until the plaintiff has made an oath 
of a similar purport. (d) 

Any judgment creditor may take out an attachment as well as 
any other execution, upon which there shall be an order of sum
mons, and the'same proceeding, as in other cases without his oath. 
appointing auditors, making distribution, or finding security. (e) 

9. Effect of Death upon the Rights of Creditors. 

An executor or administrator shall pay the debts of the de
ceased in the following order :-1. Funeral expenses. 2. The 
reasonable bills for nursing and necessaries for the last sickness 
of the deceased. 3. Wages of servants and laborers, employed 
in household affairs, or in the cultivation of a farm, for a period 
not exceeding one year. 4. Rent, not exceeding one year's rent. 
5. JUdgments against the deceased, and decrees of a court of 
equity against the deceased, for the payment of money. 6. Re
cognizances and obligations of record for the payment of money. 
7. Obligations and contracts under seal. 8. Contracts under 
hand for the payment of money or delivery of goods,' wares, or 
merchandise. 9. Other demands. 

An executo.r or administrator, after the expiration of six months 
from the gra~tJn~ lett~rs ~estamentary or administration, may pay 
any debt of mfenor dlgmty, notwithstanding the existence of de-

(a) R. S.392. (b) lb. (e) R. C. 209 to 217. (d) lb. 215,216. (t) lb. 5) 
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mands of a superior order, if he has no notice of such demands. 
It is not necessary, however, that this notice should be by action. 
The law requires him to take notice of judgments, decrees, re
cognizances, and mortgages, of record in the county where the 
letters are granted, unless there has been a failure to insert such 
judgments in the alphabet of the record. (a) 

Before an executor or administrator shall pay any debt of the 
deceased, the claimant shall make all affidavit" that nothing has 
been paid or delivered towards the satisfaction of said debt, except 
what is mentioned, and that the sum demanded is justly and truly 
due." (b) 

It has been decided under this statute, that the probate must 
disclose all credits within the plaintiff's knowledge, and that it is 
not sufficient to make a general reference to the defendant's books, 
f"r credi ts. (c) 

If this affidavit is not produced in an action against an execu
tor or administrator, for a debt of the deceased, the court will, on 
motion, give judgment of nonsuit. (d) 

Where the personal estate is not sufficient for the payment 
of debts, the real estate may be sold under a decree of the Or
phans' e'JUrt of the county where it is situate, upon a petition 
of the executor or administrator, setting forth these facts, and 
exhibiting a full and true account of the personal estate of the 
deceased and his debts of every description. The money arising 
from any sale of lands under the decree of the Orphans' Court, 
all just charges being first deducted, shall be applied in the follow
ing order :-First class; To debts by judgments or mortgages 
against the deceased, and which constituted liens upon the pre
mises sold; such judgments to be satisfied according to the legal 
priority of their respective liens. Second class; To judgments 
against the executors or administrators of the deceased, which 
before the sale were liens upon the premises. Third class; To 
other debts outstanding against the deceased, observing the rules 
of priority prescribed in the administration of personal assets. (e) 

Executors and administrators are required to render an annu
al account of their administration until it is completed. (f) 

<II) R. S. 217,231. (6) Rev. Lawa,226. 
(e) LoUey e. Needham's Executors, I Harr. 86. 
C.) R. S. 231 to 235. 

(tl) R. L. 226. 
(f) lb. 227. 
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Courts. 

When a judgment has been recovered against an administra
tor or executor before a justice of the peace, and no personal 
assets can be found In satisfy the debt, the register of the county 
granting letters testamentary or of admini~trat iOIl 111;1)", aftcr cita
tion, require the executor or administrator to file a a petition in 
the Orphans' Court for the sale of the real estate of the deceas
ed. (a) 

Courts. 

The Superior Court has a general and origmal jurisdiction in 
all cases at common law throughout the state. The Court of 
Chancery has jurisdiction of all cases of equitable cognizance. 
There is also an Orphans' Court, having jurisdiction in all mat
ters of probate. 

(a) Acts of 1833, 248. 
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I. ASSURANCES OF DEBT. 
2. INTEREST. 

3. FRAUD8. 
4. CORPORATIONS. 
~. EFFECT OF MARRIAGE UPON TilE RIGHTS OF PROPERTY. 
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13. INSOLVENT LAWS. 

1. Assurances of Debt. 

Book accounts.-The payment and delivery of any money, 
and the delivery and sale of any goods or chattels whatsoever, by 
any merchant or person carrying on any trade, and being an in
habitant of any other of the IT nited States, or of any foreign 
COUll try. lIlay be proven by the outh or affirmation of any disin
tl'n'sted credible person to the delivery of the goods, or payment 
of tIll' lIluney, &c , made and certified before and by the authori
ties necessary to autheIlticate any instrument not required to be 
recorded in the foreign country. There must also be added to 
the account, the plaintiff's oath or affirmation, taken at or before 
the first imparlance court, that the goods, money, &c., were de
livel't'd as charged, that he has received no payment or satisfac
tion therefor, other than is accredited, nor any security for the 
Mame, and that the balance charged and claimed is justly due 
according to the best of his knowledge and belief. Where the 

19 
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Assurances of Debt. 

plaintiff is a re"ident this oath may be made before any judge or 
justice of the state. This (lath when made by a non-resident, 
lIlU,t be taken and certified hy the same authorities as take and 
certify that of the \litness ; \'iz., any court, judge, justice, or other 
office;' of the state or country "here made, having authority by 
law tu adlllillistl'r an oath fir affit'lllation, and a certificate under 
seal from the gU\'l'rnor, chief Illagistrate, or nl'tary public of such 
state or country, that the court or officer had authority tu admi
niskr the oath, and that such oath \vas duly made. (a) 

Bills of ".rchangc and promissory notes.-Bills of exchange 
and prnlilissory Hotes are go\'erned by the statute of 3d and 4th 
Anne, ch. 9, and by the Enillish La\\' ..\Ierchant generally. 

Damages upon I'rotested bills of e.rcl/lwge.-The rate of 
damages on all bills of exchange draml in ..\Iaryland, upon any 
person or coml':tlly in any lither (If the Pnited ~tafes, and pro
tested according to the la\\s uf such ,tate, is eight per cent. upon 
the \'alue of the principal sum in such bill. The holder may also 
recover so llIuch IlI<llH'y as will purchase a good bill at the cur
rent rate of exchange of snch bill...;, and also the C<lsts of protest 
and legal intere..;t, from the time of I'rn1l'st until the principal, 
Jal1l:I.':l'S, and interest are I'aid.(b) 

( III all bills of cxr.hange drawn in :\bryland upon any person 
or corporation in a j; ,reign country, \\'hich are regularly protested, 
the pel':'on entitled thereto, may recover so much money as wiII 
purchase a good bill upon the same place and at the same time 
of paYlllent, at the current rate of exchange, al;;o fifteen per 
cent. damages on the value of the principal sum in the bill. costs 
of PI" ,test. :llld legal interest on the principal from the time of 
protest until principal and damages are paid. (c) The indorser 
who shall pay the a[.Jresaid \'alue, dam~ge~, and interest, may 
recover the sum paid with legal interest from the drawer or person 
liable. 

Protests which are duly made for the non-payment or nOll

acceptance "f a bill of exchange, foreign or inland, are received 
as prima facie evidence of the facts therein stated. (d) 

Assi!!llability of choses in action.-Bonds or other obliO'ations 
under seal, being assigned under seal, may be put in suit by the 

(a) 1 Dorsey Laws, 200. (b) Th. 198. (e) Th. 197. (d) '2 Th. 1257. 
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assignee in his own name against the obligor, or if he is unable 
to pay, or cannot be found in the place of his usual abode, or 
from any other casualty, the assignee lDay be unable to recover 
his debt from the obligor, the like action may be maintained 
against the assignor, in case the assignee was not a surety, or 
unless the debt has been lost by the default of the assignee. (a) 

Contracts, illegal.-All contracts for the purchase of any pub
lic loan, or the stock or bill of anf corporation, which contain a 
clause that the same may be executed at a future period, exceed
ing five judicial days then next ensuing, are void, and any moneys 
paid under such contract, may be recovered with a penalty of 
twenty per cent. (b) 

Stamp act.-By an act passed in 1844, all bonds, bills, and 
notes, for the payment of a sum of money above one hundred 
dollars executed in the state, and all foreign or inland bills of ex
change for the same amount are charged with the payment of a duty 
to the state, and required to be stamped; and no such instrument 
unless stamped, is allowed to be pleaded or given in evidence or 
available for any purpose in any court of law or equity in the 
state. Any holder, however, on making oath that he received 
any such instrument not stamped, without knowing the requisi
tions of the law, or in forgetfulness of them, and without any 
inteillion of evading its provisions, and paying the duty and the 
additional sum of ten dollars to the clerk of the county, or of 
Howard District, or of the City Court of Baltimore, may obtain 
an endorsement on the instrument of such affidavit and payment, 
and the same will then be as valid and available as if originally 
stalllped. This act was to remain in force until 1st of May, 
184i'o!. (c) 

:!. Inlt'rrst. 

Six per c('nt. interest is the established legal rate of inter
est. All contracts for the loan of money at a greater rate are 
uttl·rly void; the usurious lender to forfeit treble the vulue of the 
monl'Y lent, one-half to go to the state, and the othel" half for the 
benefit of any person who will sue for it. (d) 

(al I DolWty, 108. ( b) Arts of pq I, 282. 
(d) I DOllley 5. 

(c) Acts of 1844. 280. 
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Frnuds.-Corporations. 

The right of any legal or equitable assignee, indorsee, or 
holder, of any bond, bill, promissory note, or negotiable instru
ment, to sue thereon is protected, where he has paid a bona fide 
and lecral consideration for such instrument \yithout notice of any ;" 

usury in its creation. (a) 
Corporate institutions may be governed in their discounts by 

the rates of interest which are charged and set forth in Rowlett's 
Tables. (b) 

3. Frauds. 

The property in goods or chattels is not transferred by gift, 
mortgage, or sale, where vendor, mortgagor, or donor remains in 
possession, unless the same be in writing and recorded in the 
county where the vendor, &c., resides. (c) 

No deed of mortgage or bill of sale is valid or effective, ex
cept as against the mortgagor or grantor, unless there be indorsed 
thereon an affidavit of the mortgagee or grantor, sworn to, before 
the judge or justice as the case may be, taking the acknowledg
ment at the time thereof, that the consideration set forth in the 
bill of sale is true and bona fide. (d) 

The statutes of 13th and 27th Elizabeth, against fraudulent 
conveyances, and the 29th Chas. II., against frauds and perjuries, 
are both in force in Maryland. The latter. however, was never 
formally published. 

4. CorporatlOns. 

An act was passed in 1838, containing various important pro
visions in reference to manufacturing companies to be subse
quently incorporated: among others, that the stock of the 
company should be transferable only upon its books, and accord
ing to its regulations, that real estate purchased by such corpora
tions should be liable to be sold under execution for its debts, that 
the directors who are present and do not express dissent ,,·hen 
any engagement beyond the actual market value of the assets of 
the company is contracted, shall become personally answerable 

(a) 1 Dorsey 200. (b) 2 Dorsey 1079. 
(tl) Acts of 1847, 271. 

(c) Dorsey 1729. 
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Effect of Marriage upon the Rights of Property.-Limited Partnerships, etc. 

therefor in proportion to their stock, and that any mortgage of 
the company to give one creditor preference over another. shall 
enure ratably to the benefit of all. (a) 

5. Effect of Marrwge upon Rights of Property. 

The slaves of which a woman is possessed at the time of her 
marriage, do not thereby become liable for her husband's debts: (b) 
nor can her real estate be sold for his deLts during her life. (c) 

6. Limited Partnerships. 

Limited partnerships for the transaction of mercantile, me
chanical, or manufacturing business, were authorized by the act 
of 1836. (d) 

7. Factors, Agents, etc. 
In all cases where payments of money, transfers of property, 

or other dealings are made or had, to or with any person acting 
under a power of attorney, or other agency duly created by any 
person within the state, the death of the grantor or the transfer 
of his interest at the time of the transaction shall not invalidate 
it, provided that the person having such dealings had no notice 
of the death of the party or the fact of the assignment. (e) 

8. Part Owners of Vessels 

The high ('uurt of Chancery and the several county courts, 
sitting as courts of equity, are invested with as full jurisdiction 
in cases of (,,,"trowrs), between part owners as in ordinary cases 
of partnership, provided that the defendants are residents of the 
county in which the bill is filed. Under this authority they may 
direct the sale of any ship, vessel or steamboat, held by part 
owners, and apportion the proceeds among the parties, according 
to their respective interests. (j) 

(a) AclJl of I R:,?R, 267. 
(d) 2 Doney 1228. 

(6) Acts of 1842,293. 
(e) lb. 1244. 

(e) Acts of 1841,161. 
(f) Acts of 1839, 304. 
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Limitation of Actions.-Elfect of Death upon the Rights of Creditors. 

9. Limitation of Actions. 

Actions of account upon any debt or contract, or upon the 
case, except such accounts a') concern merchant and merchant, 
their factors and servants, who are non-residents of the state, and 
actions of debt upon any contract, or lending without specialty, 
must be brought within three years after the cause of action has 
accrued. All actions upon bonds, judgments, or writings under 
seal, must be brought within twelyc years after the cause of ac
tion first accrues. In the first class of cases, there is a saving of 
the rights of infants, feme coverts, and persons non compos men
tis, for the term of three years after the removal of their respec. 
tive disabilities; in the latter class for the similar period of five 
years. (a) 

10. Effect of Death upon the Rights of Creditol"S. 

The personal estate of a decedent constitutes the primary fund 
for the payment of his debts, and must be exhausted before a 
creditor can reach the realty. \Vhere the personal estate is in
sufficient, the Court of Chancery will direct a sale of the real 
estate upon such application. The Court of Chancery wiII dis
tribute the proceeds ratably among all the creditors of the 
deceased. (b) 

In the distribution of an estate, debts by judgment or decree 
within the state, are to be first paid; and then all other debts, 
whether by specialty or simple contract, are put upon an equality. 

The executor or administrator, upon giving notice by adver
tisement six months before the settlement of his account, may 
close his administration, and bar all creditors whose claims have 
not been presented within one year. 

11. Attachment. 

A creditor may obtain an attachment against the lands, tene
ments, goods, chattels, and credits of a debtor, who is either a 

{4 1 Dorsey,c. 23, 10. (6) lb. 210. 1 Harr. & Gill. 504; 6 Gila. 29,424. 
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Attachment. 

non-resident, or being a citizen absconds or secretes himself, with 
intent to evade the payment of his just debts. (a) 

Any person residing in any part of the United States, or who 
may sue out mesne process, may prosecute the writ of attach
ment. (b) 

The provisions of the law likewise extend to the case of cor
porations, whether incorporated by the state or not, and whether 
plaintiffs or defendants. (c) 

Where the debtor is not a citizen of the state, the creditor 
must make an oath or affirmation that he either knows, or is 
credibly informed and believes that such is the fact, and where 
the debtor is a citizen, the creditor must make a similar oath that 
he ha~ either fled from justice, or removed from his place of abode 
with intent to defraud or injure his creditors. This oath or 
affirmation may be made before any judge of the General Court, 
justice of the peace or of the County Court, or before any judge 
of any other of the United States. In the latter case there must 
be annexed the cerlificate of the clerk of the court of which he 
is judge, or of the governor, chief magistrate or notary public of 
such state, that he has power to administer such oath. The 
creditor must also make oath that the debtor is bona fide indebted 
to him in the sum of $-- over and above all discounts, at the 
same time producing the bond, bill, or account on which he is 
indebted. (d) 

Attachments may be laid upon debts and upon judgments or 
decrees, or upon stock or other funded property. (I:') 

When the creditor, or any person for him, makes oath that he 
believes the person against whom the attachment is to be served, 
has property belonging to the defendant in his possession, or under 
his care. 01' is indebted to the defendant in any sum, though not 
then due, and that he has just cause to fear that said garnishee is 
about to remove from the county where he resides, the clerk may 
insert in the attachment a clause of capias against said garnishee, 
and he shall be held to sufficient bail to appear at court and make 
answer to the plaintitl·,s interrogatories, and to render his body 
to prison, or pay the condemnation money. if judgment shall pass 
against hilll. (f) 

(a) I D<>r".-y 320. (L) JIb. 1<:)2. (e) 2 Th. los8. (d) 1 Th. 320. 
(tl 2 Dor. IOGi, 1I0!. (1) 1 Th. 320. 
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Proceedings in Civil Suits. 

Attachment against a non-resident debtor will not be dissolved 
unless defendant, or some one for him, enter into bond, with 
security, to satisfy any judgment that may be obtained against 
defendant. ·Where either of the plaintiffs or defendants was a 
citizen of the state at the time the contract was made, or debt 
accrued, upon which the attachment issues, the attachment will 
not be dissolved unless some one of the defendants give bond to 
be approved by the court, on condition to pay the plaintiff the 
value of such goods as may have been levied on, in the event of 
his recovery. (a) 

Judgments in attachment have preference according to the 
order of the periods of levying the attachment. (b) 

1:2. Proceedings in Civil Suits. 

Bail.-Bail cannot be required of females, or of executors or 
administrators sued as such, or of insolvent debtors. It cannot be 
required in actions of debt upon bonds with collateral condition, 
or upon judgments where bail was given in the original action. It 
may be required on producing the e\·idences of debt, in all actions 
ex contractu, whatewr may be their form, and whether their evi. 
dences be the written acknowledgment of the party, or the affi
davit of the plaintiff. Where the injury arises from a breach of 
contract sounding in damages, it is usual to hold to bail upon 
affidavit stating that the party is injured by the breach of contract 
set forth in the affidavit, to a particular amount. For the manner 
in which a debtor imprisoned on mesne process may obtain his 
discharge, see title "Insolvent Law." 

JUdgment and execlltion.-The lands of a judgment debtor are 
bound from the rendition of the judgment: his goods only from the 
delivery of the execution to the officer. The equitable interest of a 
judgment debtor in land, may be taken and sold on an execution at 
·law; (c) but not so his equitable interest in personalty. To reach 
the latter intere,;t, the creditor must len' his execution, and cause 
it to be returned, by which he acquire; a prior riaht in equity, to 
;be satisfied from its proceeds. (d) to 

(a) Acts of 183g, 39. (b) Dorsey 946. (c) Dor. 1810, 160,602. 
(d) Harris 1l. Alcock, 109,252. 
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Insolvent Law.· 

Judgments in a Magistrate's Court do not create a lien upon 
lands and tenements. (a) 

The three general executions in use are the writs of attach
ment, fieri facias, and capias ad satisfaciendum. As to the manner 
in which the debtor may release himself from the last, see title 
" Insolvent Law." 

Courts.-The county courts have original jurisdiction in all 
cases where the matter in dispute is of the value of fifty dollars 
and upwards. They are held twice a year in each county. There 
are six judicial districts in the state, each comprising two, three 
or more counties. For each district, there are a chief judge and 
two associates, who constitute the county courts for the respective' 
districts. There are besides, the Orphans' Court held in each 
county, and the Court of Chancery, whose jurisdiction is coexten
sive with the state. 

13. Insolvent Law. (b) 

The insolvent system of Maryland, is regulated by the act of 
IA05, and its numerous supplements. Any deLtor wishing to a\'ail 
himself of its provisions, who has r(',ided sixty days within the 
,tate, may make an application in writing to the County Court, or 
a judge thereof, or to the Orphans' Court, ollering II) deli ver up all 
his property to his creditors. A schedule of his estate with a list 
of his creditors. vl'1'ified by affidavit, must accompany the pe
tition; upon which the court shall direct that notice of such 
applicatioll, and of the time fixed for the appearance of the tIl,htur, 
shall be given to the creditors; and on the appearance of the debtor 
at the time fixed, and he must give security for his appearance at 
that tint('. the court administers an oath to him, to the effect 
that he has surrendered all his property, and that he has not direct
ly or indirectly disposed of any part of it, with a view to de
fraud his creditors or secure the same to himself: whereupon 
the court shall appoint such persons as a majority of the creditors 

(0) Acta of 11<3~. 380, 

(6) The above outline of the In!!Olvent Law of Maryland is mainly taken from the 
Weltem Low Journal. vol. ii, 389, with the permission of the author, F. ,V. Brune, Jr., 
(,f Baltimore 
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Insolvent Law. 

in value shall recolllmend, but in case 1hey recommend no onE 
such person as the cuurt may think proper, to be trustee for thl 
benefit of the creditors. The trustee shall give bond, and upon thl 
debtor's executing a deed to him of all his property, the debtol 
shall be discharged from all debts and contracts due or contracte( 
at the time of his application, provided that any property whid 
the debtor may artcrwards acquire by gift, descent, or in his OWl 

right by bequest, devise, or in the course of distribution, shall bE 
liable for the payment of his debts, and vest in his trustee for thai 
purpose. ;\I1Y creditor may allege within two years from his ap. 
plication, that the debtor hath disposed of or purchased in trust fOl 
himself or his family, or concealed any part of his property to de· 
ceive and defraud his creditors, or hath lost more than one hundred 
dollars by gaming at ~ll!y one time within three years from the 
date of the apl,jication : and the court may thereupon, at the elec. 
tion of the creditor making these allegations, examine the debtor 
and the pcr~(JllS to ,,·horn he Illay have transferred his property, on 
oath, or may direct an issue in a summary way, to try the truth of 
such allegations: and if the debtor is found guilty of thc charges 
alleged against him, he shall be forcver precluded from any bene. 
fit of the insuh-ent la \\", and be lialJle to be convicted and punished 
for perjury. Provision is also made for cases in which the debtor 
is imprisoned at the time of the application, by which he may in 
such cases obtain a personal discharge. All conveyances to credo 
itors, or sureties, and all judgments confessed to them, when made 
by the debtor ,,,ith a view or under an expectation of applying for 
the benefit of the insolvent laws, and for the purpose of preferring 
such creditor or surety, are declared \'uid, and the property at. 
tempted to be conveyed or assured, shall vest in the trustee of such 
debtor. 

By the act of 1834, chap. 293, all conveyances and dispositIOns 
of property, made by a debtor in Baltimore city or county, with 
an intent to prefer any creditors or security, when such debtor has 
no reasonable expectation of bein,~ exempted {rom iiability or 
exec~tion. on account of his debts, without applying for the bene. 
fit ul th~ I~solvent laws, are declared void, except as against per
sons clalmmg for a "aluable consideration under such creditors or 
their legal representatives, or where the creditor or security 
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appears to have had no notice of the insolvent condition of the 
debtor. 

Persons imprisoned for fines due to the state, cannot be released 
under this law. 

The insolvent laws of Maryland profess to operate upon all 
claims, whether the creditors are residents of other states or not, 
and no matter where the contracts are to be performed; but they 
are necessarily qualified by the constitution of the United States. 
and the decisions of the Supreme Court of the Vnited States, de. 
claring the meaning and effect of the constitution. The bankrupt 
laws of a state, although constitutional in their action upon the 
rights of citizens of that state, so far as they affect posterior con. 
tracts, are unconstitutional when they affect the rights of the cit. 
izens of other states. (a) 

Ca) Frey v. Kirk, 49 & 9, 509; S. P. Cook v.' :\lo/fat, 5 How. S. C. R. 295. 



DISTRICT OF COLUMBIA. 

I. GENERAL OBSERVATIOXB ON THE JUDICIAL ORGANIZATION OF THE 

DISTRICT. 

2. INTEREST. 

3. LIMITATIO:-1 OF ACTIONS 

4. ADMI:-1ISTRATION OF ESTATES 

5. BAIL. 

o. EXf.CCTIO:-l . 

•. INSOLVENT LAW 

l. General ObsereatlOns on the Judicial Organization of the 
District. 

The laws of ::\Iaryland, which were in force in February, 1801, 
except so far as they have been repealed by acts of Congress, pre
vail in the District of Columbia, as at present constituted. (a) 

The laws regulating rights have not been materially changed; 
but the orgallization of the courts is of course wholly distinct. 
The judicial power is vested in a Circuit Court, with subordinate 
tribunals, consisting of one chief judge and two assistant judges, 
\\'ho ha\'e all the p()wers vested by the law in the Circuit C"urts 
of the United State~. and the judges thereof. In some respects 
e\'en it has been held that the power of the Circuit Court of the 
District of Columbia is more extensi\'e than that of the Circuit 
Courts of the I: nited States in the several states, to whom the 
entire judicial power of the United States under the constitution 
has not been committed. (b) 

From the judgment of this court, there lies an appeal in cases 
where the matter in dispute is of the value of one thousand dol
lars and upwards, to the Supreme Court of the United States. 

(a) Statntes at Large, ii. 103. 
(b) Kendall, Postmaster-General t·. The United States. 12 Peters 524. 
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In cases where the debt or demand does not exceed fifty dol
lars, justices of the peace have jurisdiction. 

2. Interest. 

Upon all judgments rendered on the common law side of the 
Circuit Court, upon contracts, interest is to be awarded at the 
rate of six per cent. on the principal sum due, until the judgment 
is satisfied. (a) The law of Maryland as to interest has been in no 
way altered or modified. 

3. Limitation of Acitans. 

The Maryland statute is in force. There is a saving, how
ever, of persons" beyond seas," which was abolished in Maryland 
in 1819 by an act of the legislature. 

4. Administration of Estates. 

Estates of deceased persons are administered under the super
intendence of an Orphans' Court, upon the general rules and 
principles which have been stated in the chapter on l\Iaryland. 

5. Bail. 

No female can be imprisoned upon any civil process; nor any 
non-resident for a debt contracted out of the District; nor any 
person in a civil action, where the debt or claim, exclusive of inte
rest and costs, is less than fifty dollars. (b) 

No person can be held to bail in any ci\'il ~uit in the District 
of Columhia, unless 1111 affidavit filed by the plaintiff (11' his agent, 
slaliflg, in cases of tll·bt IIr contract, the amount which he vcrily 
IlI'lic\'l's to be due, and that the same has been contracted by fraud 
or false pretences, or through a breach of trust, or that the de
fendant is concealing or has concealed his property in thc District 
or elsewhere, or is abuut to remove the same from the District, or 
place of his residence, in order to evade the payment of the debt, 

(0) U. S. Statutes lit Lllrge, ii. 756. (b) lb. v. 678. 
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or that, being a resident of the District and domiciled therein, is 
about to abscond without paying the debt, and with a view to 
avoid the payment of the same, setting forth all the facts on which 
such allegations of fraud or breach of trust are founded, and the 
grounds, nature, and particulars of the claim. The sufficiency of 
this affidavit, and the amount of bail, is to be determined, upon 
application of the defendant, by the court in term time or a judge 
in vacation. The affidavit may be filed in all cases previously to 
issuing the writ. (a) 

6. ExecutlOn. 

i'\ 0 person can be Imprisoned upon final process in any civil 
action, except in cases where he has been held to bail; or where 
the plaintiff, after judgment has been rendered in his favor, shall 
make oath according to law, that the defendant has conveyed 
;l\ny. lessened, or disposed of his or her property, ri,!!hts or cred
its, or is about to remove, or has removed his or her property 
from the district, with intent. as the said plaintiff believes, thereby 
10 hinder or delay the recovery or payment of his debt. 'Where 
a defendant has been arrested '.Ill a ca. sa. issued by reason of this 
affi<iayit, he may, on application for a habeas corpus, be brought 
before one of the judges of the county, and require the plaintiff to 
e~tablish the truth of his affidavit before a jury irnpanneled under 
the direction of such judge, or be discharged. (b) 

Upon executions of fieri facias, the goods and chattels, lands 
and tenements of a debtor may be sold. See this subject treated 
of in chapter upon Maryland. 

7. illso/t-ellt Law. 

Any debtor in close confinement within the District at the suit 
of his creditor, may petition in writing anyone of the judges of 
the Circuit Court for the District of Columbia for relief. The 
petition must offer to deliver up all the property, real, personal, or 
mixed to which the debtor is entitled, for the use of his creditors, 
annexing thereto a schedule of the same, with a list of his credit
ors, as far as can be ascertained. verified by affidavit. Notice of 

(a) U. S. Statutes at Large, v. 498. (6) lb. 678. 
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this application, requiring also the presence of the creditors at 
such time as the judge may direct, is to be published in some 
newspaper for such period as the judge may think proper. At 

. the time and place designated for the appearance of the creditors, 
the debtor is to take an oath that he has surrendered all his pro
perty, and that he conveyed away or disposed of no portion 
of the same for his own benefit, or to the injury of his credit

ors. (a) 
Any creditor of an insolvent debtor may, either before the 

oath of insolvency has been administered, or upon reasonable 
notice to appear at any time within two years after the applica
tion, before any court of the United States, where such debtor 
may be found, file a written allegation that such debtor has been 
guilty of fraud or deceit toward his creditors by conveying or 
disposing of a portion of his property to their injury, or that he 
has assigned a part of his property with intent to give a prefer
ence to one creditor or surety, or that at some one time within 
twelve months before the application, he has lost more than three 
hundred dollars by gaming. Whereupon the court, or anyone 
judge of the district, fllay examine such debtor or any other per
son upon interrogatories on oath touching the substance of said 
petition, or may direct an issue to be tried in a summary way, 
without the form of an action, to determine the truth of the 
same, and if upon the interrogatories or the trial of the i~~ue, either 
of the allegations shall be established, the debtor shall be pre
cluded from any benefit under the act. 

The judge is to appoint such person as the majority of the 
creditors may rl'cufllmend, or in default thereof, ns he may select, 
a truste£' for their benefit, who is to give bond and security for 
the faithful performance of his trust. (b) 

The petitioning debtor, upon conveying all his property to 
such trustee, and delivering up the same with his books and 
pal'l'rs, may he discharged from imprisonment, and cannot be 
subsequently arrested or imprisoned under process sued out 
on any judgment or decree rendered against him for a debt 
contrncted or becoming due before the period of such dis
t:harge. (c) 

la) Statufes 0\ Large, ii. 237. (b) lb. ii. 239, 755. (c) lb. 239. 
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No discharge thus obtained, can operate against any creditor 
residing out of the District of Columbia, except the creditor at 
whose instance the debtor may be confined. (a) 

The acting judge may appoint a time for creditors to exhibit 
their claims to the trustee, and it is the duty of the latter to report 
to the judge any claim which he may think proper to contest. 
and the judge may either submit the same to a jury, having exam
ined the debtor and creditor upon oath, touching the claim, or 
refer the controversy to arbitrators for their decision, and he 
may order a portion of the debtor's estate to be set apart for 
the eventual satisfaction of any contested claim. The trustee 
is to collect the assets of the insolvent, sell and convey the pro
perty of the same at such time and in such manner as the judge 
may direct, and distribute the proceeds pro rata among all the 
creditors, after satisfying all liens and incumbrances. l\o process 
against the real or personal property of the debtor is to have any 
efiect, except executions and attachments in the nature thereof 
put into the officer's hands before the application. (b) 

ra) Statutes at Large, iii. 682. (b) Th. ii. 239. 



VIRGINIA. 

I. ASSURANCES OF DEBT. 

2. INTEREST. 

3. FACTORS. 

4. LHIITED PARTNERSHIPS. 

5. LlmTATION OF ACTIONS. 

O. PAROl. AGREEMENTS. 

7. FRAUDULENT CONVEYANCES. 

A. EFFE('T OF DEATH UPON THE RIGHTS OF CREDITORS. 

9. REMEDIES TO RECOVER DEBTS. 

1. Assurances of Debt. 

Choses In actlOn.-Bonds, bills, and promissory notes may be 
assigned, so as to confer upon the assignee thereof the right of 
suing in his own name, as fully as the original obligee or payee 
might have done. Suit lllay be brought at law by the assignee 
of a note 'or obligation against any previous assignor. (a) 

The assignee of a bond or promissory note not negotiable, 
although for a valuable consideration, and without notice, takes it 
subject to all the equity of the obligor. (b) 

Before the assignee of a bond or promissory note can resort 
to an assignor, he must show the use of due diligence to recover 
the amount due from the obligor or maker. (c) 

Bills of exchange and promissory notes.-Inland bills of ex
cilange.-All bills of exchange or drafts for money in the na
ture of bills of exchange, drawn by any person residing in this 
state or in the United States, shall be considered as inland bills of 

(a) Tate's Digest, 30. 
(6) Norton ". RO!IC,2 Wash. 233; Pickell 11. Morris,2 Wash. 255. 
(e) Mackie's Ex'ra ". Davis, 2 Wash. 219. 

20 
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exchange; and if such bill or draft be protested for non-acceptance 
or non.payment, the drawer or indorser shall be subject to une per 
centum damages thereon, and interest at six per cent. Ji'UIl1 date 
of the protest. (a) If such bill be lost or miscarry, the drawer 
shall sign and deliyer another of the same tenor, sufficient secu
rity being given to indemnify him against the former. (b) 

Foreign.- "'here any foreign bill of exchange, for the pay
ment of any sum of money, in which the value is or shall be 
expressed tu be received, shall be protested for non-acceptance or 
non· payment, the drawer or indorser shall be subject to ten per 
centum damages thereon, and interest at six per cent. from the 
date of the prutest. (c) 

In all foreign bills of exchange for any debt due in current 
money of this commonwealth, or for current money advanced and 
paid for such bills, the sum in current money that was paid or 
allowed for the same shall be mentioned and expressed in such 
bill: and in default thereof, in case such bill shall be protested, 
and a suit brought for the recovery of the money due therehy. the 
sum of money expressed in such bill shall be held and taken as 
current money, and judgment be entered accordingly. (d) 

Promissory notes.-All notes and bills made negotiable at the 
incorporated banks of the state are placed on the same footing as 
foreign bills of exchange. (e) 

2. Interest. 

Six per cent. is the rate of interest established by law. Every 
contract in which a higher rate is taken or reserved is absolutely 
void, and the lender receiving such usurious excess is liable to a 
penalty of twice the debt, to be recovered in a qui tam action. (f) 

3. Factors. 

All the property, debts, stocks, and choses in action, acqllired 
by any person trading or transacting business in his own name, 
\\'ith the addition of the words "agent," "factor," and" compa-

(a) R. C. c. 125, § 1. 
(d) lb. c. 126, § 4. 

(b) lb. (c) lb. 126, § 1 ; Suppl. c. 199, § 1. 
(e) Cbarters of the several Banks. (1) Tate's Dig. 318. 
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ny," or "& Co.," and not disclosing the name of a principal or 
partner liable for all the debts incurred in the course of the busi
ness, shall, as to all creditors of such person, be taken to be his 
individual property, and liable for his debts, as if it were acquired 
solely on his own account. (a) 

4. Limited Partnerships 

Limited partnerships for mercantile, manufacturing, and me
chanical business, may be formed on the following terms, but not 
for banking, brokerage, or making insurance. 

Such partnerships must consist of one or more general part
ners, responsible as at present by law, and one or more special 
partners, who shall contribute in cash a specific sum, and not be 
liable for debts of the partnership beyond the fund so contributed. 
General partners only are to transact the business, sign for the 
partllership and bind the firm. 

Persons wishing to fornl such partnership shall sign a certifi
cate, which shall contain,-l. The name or firm under which the 
partnership is to be conducted: ~. The general nature of the 
business to be transacted: 3. The names of all the general and 
special partners, (distinguishing them,) and their respective places 
of residence: ,to The amount of capital of each special partner: 
5. The period of the commencement and termination of the part
nership. The certificate is to be acknowledged before a justice 
by all the parties, and the justice is to certify the same in the 
usual mode to the clerk of the proper court, to be recorded. The 
certificate, so acknowledged and certified, is to be filed in the 
clerk's office of the county or corporation in which is the prin
cipal place of business of the partnership, and to be recorded by 
the clerk at large. If the business is in several counties, a tran
script is to be recorded in each. At the time of filing the certifi
cate and acknowledgment, an affidavit of a general partner is 
10 be also filed, that the amount to be contributed by each special 
partner hilS been actually paid in cash. No such partnership 
is deemed to have been formed until the certificate has been 
made, acknowledged, filed, and recorded, and the affidavit filed 

(aj ACIE of 1839, 45, 
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as aforesaid; and any false statement will render all liable as 
general partners. 

The parties shall publish the terms of the partnership for at 
least six weeks after recordation, in two newspapers; if not, they 
shall all be deemed general partners. Affidavits of the publica
tion by the printers may be filed with the clerk, and are recei,'ed 
as evidence. 

Every renewal or continuance is to be made on the same 
terms and in the same manner as the formation. 

Eyery alteration in names of the partners, or nature of the 
business, or in the capital or shares thereof, or in any other mat
ter specified in the original certificate, shall be deemed a dissolu
tion, and the partnership so carried on afterwards shall be deemed 
a general partnership, unless renewed on the terms aforesaid. 
(This section does not refer to losses in the regular course of 
trade.) 

The names of the general partners only are to appear, in con
ducting the business. 

Suits may be brought by and against the general partners, and 
the special partners are suable by the firm. 

No part of the sum contributed by a special partner is to be 
withdrawn by him, but any partner may annually receiYe inter
est, provided the capital stock is not diminished, or profits over 
interest. 

If the capital is reduced by payment of interest or profits to 
special partner, he may be compelled to refund to creditors. 

Special partners may examine into, and advise about the 
partnership concerns, but must not transact business or be em
ployed as agent, attorney, or otherwise. 

General partners are to account to each other, and to the 
special partners. 

Every partner guilty of fraud is liable civilly, and also to 
indictment and fine, and imprisonment. 

Every sale, assignment or transfer of any property or effects 
of partnership made by such partnership when insolvent, or in 
contemplation of insolvency, or after or in contemplation of in
solvency of any partner, with intent of preferring any creditor 
of such partnership or insolvent partner over other creditors, and 
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every judgment confessed, lien created, or security given, under 
like circumstances, are void against creditors. 

And so also of such sale, assignment and transfer, or lien 
created, &c., when made by any partner. 

Every special partner who shall violate any of the preceding 
provisions, is liable as a general partner. 

In case of insolvency or bankruptcy of partnership, no special 
partner shall claim as a creditor until all other creditors are 
satisfied. 

N u dissolution of partnership by the acts of parties can take 
place, previous to the time specified in renewal or original certifi
cate, until notice is filed and recorded in the clerk's office of the 
original certificate, and published once a week for four weeks in 
a newspaper printed in each of the counties or corporations 
where the partnership has its place of business, or if there is no 
newspaper therein, then in the nearest ncwspaper, &c. (a) 

5. Limitation of .let Ions. 

The general act of Yirginia provides that all actions upon the 
case, other than for slander, and other than such accounts as 
concern the trade of merchandise bet ween merchant and mer
chant, and all actions for account, and all actions lor trespass, 
dl·ht, detinue, and replevin fur goods and chattels, shall be com
menced and sued within five years next after the cause of such 
action or suit, and not after. (b) This act is copied from the 
English act, 21 J ac. 1, ch. HI, sec. 3, excepting unly the time of 
the limitation, ant! English decisions upon their act would proba
bly be held as explanatory of the Virginia law. 

'1'" an action of deceit in the sale of a chattel, brought more 
tll:111 fin' years after the sale, plea of the statute of limitations, 
with gl'lleral replication, is a good bar, for the cause of action 
ar"se wht'n the deceit W;JS practised. (c) But to each plea a 
replication that the deceit or fraud was discovered within five 
Fars "('fure the commencement of the action, is a sufficient an
swer. (d) 

(0) A"" or 1'<:1;. F<1. (6) R. C. c.128, § 4. (e) Rice v. White, -1 Leigh. 4;-1. 
(d) Same COile per Tuoker J. Shipld. 1>. Anderson, 3 Leigh. 729. 
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In reference to merchants' accounts excepted in the above 
statute, it is said that to bring his case within this exception, the 
plaintiff must show that both parties were merchants, and besides 
there must be mutual accounts and reciprocal demands, fill' if all 
the items be on one side, it is no account bet\\'een merchant and 
merchant. (a) An account between merchant and merchant, 
although closed by cessation of dealing, is not an account stated, 
and is ~till \\'ithin the exemption; nor is it necessary that any of 
the items in such account be within five years before suit, (b) nor 
is it necessary that in such account the items should altn,c;ether 
consist of merchandise and goods sold. (c) 

This exemption does not apply to accounts between merchants 
and their customers, because the custo/Ilers are not merchants, 
and because the seventh section of the same act enacts that all 
actions or suits founded upon any account for goods, wares, or 
merchandise, sold and delivered, or for any articles charged in 
any store aC('IlUli ls, shall be commenced and sued within one 
year (now two ye;I!',,) (d) next after the calise of such action or 
suit, or the deliVl'ry of such goods, wares. or merchandise, and 
not after; except that, in case of the death of the creditors or 
debtors, before the expiration I)f the said term, the further time of 
one year from the death of such creditor or debtor shall be allowed 
for the commencement of any such action or suit. This act does 
not apply "'here the trader has no retail stl ,re, but sold his goods at 
auction; in such case the limitation is not tWI}, but fi\'(' years. (e) 
This act, too, has been extended, so as to run against a claim as
serted for a decedent's estate, not from death of the decedent, but 
only from the qualification of the executor or admini,tratnr, (f) 
and the sallie would probably be true as to a claim against a de
cedent's e,tate (g) But the act does not run in favor of execu
tors de snn tort. (h) 

The thirteenth section provides that where one out of this 
country shall through a factor sell and deliver goods here, and 

(a) 2 Tuck. Com. 153. 
(b) Watson D. Lyle, -l Leigh. 2-l9 ; Coalter D. Coalter, 1 Rob. 79. 
(e) Watson D. Lyle, -l Leigh. 2-l9. (tf) Acts 1~3,~, c. 95,95. 
(e) Tomlin D. How, I Wash. 190. (f) Hansford D. Elliott, 9 Leigh. 7!l 
(gl Clark r. Hardiman, 2 Leigh. 347. (h) Hansford r. Elliott, 9 Leigh. 79. 
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such factor shall die within the limitation allowed, this act shall 
be extended two years from the death of such factor. 

Generally, the lex fori alone governs the remedy, but an act 
passed in 1836 provides, that where suit is brought upon the judg
ment of a court of any state of the United States, the defendant 
may plead any act of limitation of force in such state, and that 
such plea shall have the same force that it would have in a simi
lar action in such state. (a) 

Under this general act, and up to 1838, the ductrine of new 
promises remained as ill England under her cognate act, capable 
of being sustained Sf) as to take a debt out of the statute, by re
acknowledgment, part payment, or other evidence of a new pro
mise, expressed or implied. But an act passed in 1838 enacts 
that in actiuns of debt or upon the case, grounded upon any sim
ple contract, no acknowledgment or promise made hereafter, by 
words ollly, shall be deemed sufficient evidence of a new and con
tinuing contract, whereby to take any case out of the operation 
of the act before memtioned, unless such acknowledgment or pro
mise shall be made or contained by or in some writing to be 
siglled by the party chargeable thereby; and the third section 
e:dends the same to set-ofls. (b) This statutc is, throughout, the 
same with the English, called Lord Tenterden's act, (c) with these 
t WC I exceptions. 

1. The English act provides that nothing in that act shall 
alter, take away, or lessell the effect of any payment of any prin
cipal or interest made by any person whomsoever. This is 
olilitted from the Virginia statute. 

'.!. The Virginia statute provides that every such written pro
mist' or ackllowledgment shall be held and taken to be a drawing 
dowll of the original debt or contract to the date of the said pro
mise or acknowledgtllcnt. This is not in the English act. 

By all th('se statutes, specialties are left as they were at the 
common la\\', subject, after twenty years, to a presumption of 
paYlilent which mi.ght be rebutted. But a statute passed in It-i'.!1i 

enacts that all actions founded on bonds executed by executors, 
aUlilinistrators, guardians, sheritfs, and some other officp,rs men-

(nl Acts 1838, c. 62. (6) lb. c. 95. 
,C) 9 (;co. 4, c. 14. See .\c( nt Inrge in Joynes on Lim. App. 
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tioned, and other persons acting in a fiduciary character, either 
public or private, shall be instituted or brought within ten years 
after the right or cause of action shall have accrued, and not 
afterwards. (a) But the defendant must be fiduciary as t~ the 
plaintiff; his being fiduciary as to any other person is not suffi
cient. (b) 

6. Parol Agreements. 

1\0 action shall be brought whereby to charge any executor 
or administrator, upon any special promise. to answer any debt or 
damage,.; out of his O\\'n e,.;tate, or whereby to charge the defend
ant UPOll any special promise to answer for the debt, default, or 
miscarriage of another person, or to charge any person upon any 
agreement made upon consideration of marri,lge, or upon any con
tract for the sale of lands, tenements, or hereditaments, or the 
making any lease thereof for a longer term than one year, or upon 
any agreement which is not to be performed \\'ithin the space of 
one year from the making thereat: unless the promise or agree
ment upon which such action shall be brought, or some memo
randum or note thereof, shall be in writing and signed by the 
party to be charged therewith, or some other person by him there
unto lawfully authorized. (c) This statute is copied, with but one 
variation, from :2H Car., :2, c. 3. and hence the decisions of the 
English courts upon their statute apply to this. 

The \'ariation referred to is important. The English statute 
requires the agreement Ly which one promises to payor see paid 
the debt due by another, to be in writing. whilst the Virginia 
statute, in the same case, requires the promise or agreement to be 
in writillg. Agreement comprehends the consideration of the 
undertakill,!'!', promise does not. Hence, in Virginia the consider
;Ilion \\ hich lnu\'I:-'d the promisee to undertake, need not be in wri
ting, although in England it is otherwise. (d) 

As tu the promise of one to payor see paid the debt due by 

(a) Sup. R. C. c. 200, § I. 
(h) Spotswood v. Dandridge, -1 H. & :\1. 139; Redwood v. Riddick, 4 :\Iun. 222. 
(e) R. C. c. 101. 

(d) Violet v. Patton, 5 Cranch. 151 ; Colgin v. Henley, 6 Leigh. "'5; Johnson ". 
Ronald, -1 Mun. ii. 
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another, this distinction is taken. Where the promiser merely 
agrees to see the debt paid, and the original debtor is not released 
froll! his obligation, so that the creditor has a double remedy, the 
promise is collateral (in the nature of a security), and must be in 
writing to bind the promiser. But where the promiser undertakes 
to pay the debt due by another without any reference to that 
other, the promise is direct, for the debt is then his own and no 
longer another's, and is therefore out of this statute, and need not 
be in wflting. (a) This direct promise, when relied on, must be 
strictly proved. A merchant cannot charge the goods sold to his 
customer to the promiser, and thereby make him directly respon
sible, so as to avoid the necessity, under this statute, for a written 
promise. (b) 

Though a collateral promise be in writing, a sufficient consi
deration must have moved to the promiser. (c) Part performance 
of a collateral promise, though not in writing, will take that pro
mise out of this statute. (d) 

Another statute provides that no action shall be brought 
whereby til charge any person upon or by reason of any repre
sentation Ill' assurance made or given concerning or relating to 
the character, crcliit, ability, tradl', or dealings of allY other per
SOli, to the intent (II' purpose that such other person may obtain 
credit, money, or goods upon the same, unless such representation 
or assurance be made in writing signed by the party to be charged 
therewith. (l') 

7. Fraudulent COJ!I'cyances. 

By the statntc (f) every gift, grant, or conveyance of lands, 
tenements, hereditaments, goods or chattels, or of any rent, com-
111011 or profit, Ollt of the same, hy \\Titing or othenvi'e. and every 
hond, suit, judgment or ('x('cution had or made and contrived tl> 
delay. hindl'l' or defraud creditors of their just and lawful actions, 
sllits, debts, accoullts, &c., or til defraud or deceive those who 

(0) Wn!!goner n. (:rn),. ~ H. "" ~1. 611. (6) Cutler r. Hinton, 6 Ran. 518. 
(rJ WOI:~ulI('r ", «:rny, :2 H. & ,I. 611; Colgin t" Henley, 6 Leigh. 85. 
(d) Wdde ,. Fox, I Ran. 165; Anthony v. Leftwich,3 Ron. ~3.~; Rowton t>. 

Rowton, I H. & :\1. 99. (t) Acts 18-10-41, c. 60, § 1. 
(j) R. C. c. 101, 9:.! 
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shall purchase the same lands, tenements or hereditaments, or any 
rent, profit, or commodity out of them, shall be from henceforth 
deemed and taken (only as against the person or persons, his, her 
or their heirs, L\:C., whose debts, suits, &c., thereby shall or might 
be in any wise disturbed, hindered, delayed, or defrauded) to be 
clearly and utterly void, any pretence, &c., to the contrary not· 
withstanding. And, moreover, if a conveyance of goods and 
chattels be maJe, and not on valuable consideration, it shall be 
taken to be fraudulent within this act, unless the same be by will 
or deed proved and recorded as therein directed, or unless posses· 
sion shall really and bona fide remain with the donee. And 
where any loan of goods and chattels shall be pretended to have 
been made to any person, with whom or those claiming under, 
possession shall have remained for five years, without demand 
made and prosecuted at law, the same shall be taken, as to credi. 
tors and purchasers, tu be fraudulent within this act, unless the 
same be by will duly proved and recorded. By the section it is 
provided that this act shall not extend to any lands, goods, chat· 
tel,. ,\:c., "'hich shall be upon goud (i. e. nJuable) consideration, 
and bona fide ]a wfully COll \'t.'yed. 

A fraudulent intent seems to be the test of the act, and a 
valuable consideration \\111 not protect a deed executed with such 
intent. (a) 

An absolute sale of chatteb. not accompanied and followed by 
transfer of possession to the vendee is per se fraudulent and void 
as against creditors of the vendor; yet there are some exceptions, 
,,·here it may be ex],lained. (b) 

An ill1portant decision has been lately made upon this act to 
the following effect: A fraudulent intent of the grantor against 
one of his creditors is fraudulent against all, and that no distinc· 
tion exists between prior and subsequent creditors; thus, A. ex· 
pecting to be held responsible as security for a slleritf, fraudu· 
lently C'Clrm.'yed away land, with the purpose thereby to avoid 
such responsibility and afterwards became indebted; and it was 
held, that the conveyance was fraudulent and void as to this sub· 
sequent creditor, inasmuch as it was fraudulent and void at the 
time it was made, and could never become valid. (c) 

(a) Briscoe v. Clark, 1 Ran. 213. (b) :'ITa son Il. Bond, 9 Leigh. 181. 
(c) Hutchinson 11. Kelly, 1 Rob. 123. 
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8. Effect of Death upon Rights of Creditors. 

Limitations.-In any suit against an executor or administra
tor for the recovery of a debt due by his testator or intestate upon 
an account, it is the duty of the court to strike from the account 
every item thereof, which shall appear to have been due five years 
before the death of the testator or intestate. (a) It will be ob
served that the terms of this law extend only to open accounts, 
and not to settlements or assumptions by the testator or intestate 
within five years. (b) 

Suits uJlon the bonds of executors and administrators, as per
sons in a fiduciary situation, are limited as mentioned under title 
H Limitations." 

The equity of sec. 10 of~eneral act of limitations is extended 
to executors, &c.; so that if an action of assumpsit he brought 
in proper time, hut the plaintiff or delendant die before judgment 
and the limitation run out, the executor or administrator may 
hrin~ a new action, provided he does it within a reasonable time, 
which, fmIll analll.!,!Y to the statute, is J'l"IIhably one }l':1l'. (c) 

The statute of limitations docs lint begin to run a!,!ainst a claim 
asserted for the pst ate "I' a deceased person, till the qualification 
of an executor, &c. (d) 

If there be sp\'('ral executors or administrators, an ackJl(Hvledg
ment to take a debt already barred, out of the statute, must be 
l11:1de by all. (e) 

Bait.-The words of the act allowing bail a;; of right do not 
(·xtend to executors and administrators. But wilt'rc the suit is 
upon a pf'rsIIllal promise of the executor or administrator, or in 
dd,t on a jwlt,!llJent suggesting a devastavit, or upon the execu
tor's IIr adIllinistrator's bond, in all which cases the executor or 
administrator is directly responsible, bail may be directed, upon 
propP!' affidavit made, accnrdin!.! to the act. (f) 

Jlld~III('nt.-The general judgment again;t an executor is de 

(n) R. c. c. J~H. ~ 16, (b) Brooke v. Shelby, 4 H. & :\1. 266. 
(e) 2 Lorn. Ex. 376; Brown I'. Putney, 1 Wash. 302. 
(d) Han.ford t'. Elliott, !I Leigh. 7!1; Clark fl. Hardiman, 2 Leigh. 347. 
('1 2 LORI. Ex. 421. (/) lb. 409; :) Tuck. Com. 234. 
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bonis testatoris; and this is the judgment given where the ex
ecutor, &c., has not made himself personally responsible. But a 
judgment de propriis will be given, where the executor has pro
mised to answer any debt or damage due by his testator out of 
his own estate. But such promise must be in writing, (a) and 
for good consideration as assets in his hands or forbearance to 
sue on part of the creditor. (b) And where forbearance is the 
consideration, it seems that without a writing, an executor, L\:oC., 

is liable, where he promises to pay the debt of his testator. (c) 
A judgment quando assets acciderent is given where the executor 
pleads plene administrayit. and the jury find for him thereon. 

Assets.-What shall be assets in the hands of the executor, 
&c., remains as at common law, being in general the personal 
estate or wlwten'r the executor, &c., may demand by suit, 
except so far as altered loy these pnwisions of the statute. 

If any person die after the 1st day of March. the servants and 
slaves of which he \\'as possessed, employed in making a crop, 
shall be continued on the plantation until the last day of Decem
ber following, and their crops shall be a:,sds. If decedent 
die on or after the 1st day of .:\Iarch, all the emblements of his 
land which shall be severed before the 31st day of December fol
lowing. shall be assets: but all such emblements ~l'I)\\'illg on the 
land at that day. or at the time of decedent's death, if that event 
happen after the 31st day of Tkccillber and before the 1st day 
of .:\Iarch, shall pass "'ith the land to the heir. (d) 

'Vllere any person shall die seized of lands held for the life of 
another, and shall devise the same, all the interest of the deceased 
in such lands shall be assets in the hands of such deyisee; and if 
no such (lL'vises be made, such lands, for the residue of the term, 
shall be asset,; in the hands of the heir, as special occupant; and 
if there be no special occupant. it shall (."1) to the executors or 
administrators, and be assets in their hands': (e) 

Lflnds.-.\t the common law, a bond bindillg the heirs is a 
lien on the heir, who in default of personal assets-is bound to dis
charge it out of the real assets of the obligor, provided real assets 

(a) R. C. c. 101,91. 
(c) 3 :\Iun. 59; 2 Tuck. Com. 139. 
(t) lb. ~ 61. 

(6) Taliaferro tl. Robbs, 2 Call. 258. 
(d) R. C. c. 104,9953,54. 
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have descended. This doctrine has been extended by an act 
passed in 1842, which charges upon lands, &c., all debts due by 
specialty (whether binding the heirs or not); and also by simple 
contract, provided they be evidenced by writing, signed by the 
debtor or some person legally empowered by him. (a) 

At the common law also, the heir could release himself from 
all liability upon his ancestor's obligation, by a bona fide aliena
tion of the lands descended before action brought. To prevent 
this, it has been enacted that where any heir at law shall be liable 
to pay the debt of his ancestor, in regard of any lands, &c., de
scending to him, and shall sell the same before any action brought, 
such heir at law shall be answerable for such debt or debts, in any 
action or actions of debt to the value of the said land so by him 
sold. (b) 

Nor by the common law was land in the hands of a devisee 
liable for the payment of bonds of the devisor binding the heirs. 
flut the statute declares the devise in such cases, so far as con
cerns the creditors, to be void. (c) 

The \)/"I;)re recited act of 1842 (d) enacts, that where any 
person shall die seized of or entitled to any estate or interest in lands, 
tenements or hereditaments, or other real estate, which he shall not 
by his la~t will and testament have charged with or devised sub
ject to the payment of his debts, the same shall be assets. The 
phraseoln~y of this act is very general, embracing all estate or 
inten'st which a person may have in any real estate whatever. 
Ho that in general terms, whatever real estate a person leaves at 
his death is liable for all of his debts which are evidenced by 
\\"ritin~. 

AdlJlinistration of assets.-The dignity of debts is in the fol
lowillg ordt'r: 

1. Funeral expenses and expenses of administration, and debts 
clue to the state or United States. 

:!. JJe],ts due by the testator or intestate, as guardian, curator, 
or committeI' to a ward, idiot, or lunatic, or their representa
tives. (e) 

3. Vebts of record, being by judgment or recognizance. 

(a) Acts J ~41-t2, c, 98. 
(II) Acts 1~1l-42. c. 9'( 

(6) R. C. c. 105, §6. (e) lb. §§ 1, 2, and 3. 
(t) R. C. c. 108, § 12; ib. c. 104, §60. 
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4. Debts evidenced by specialty or writing, signed by the 
testator or intestate. An act passed in 1831 directs that, in the 
administration of the personal assets of decedent's estates, debts 
due by specialty and promissory notes or other writings signed by 
the decedent or some other person by him or her thereunto law
fully authorized, shall be regarded and taken to be of equal dig
nity, (a) and the act of IH-1~, before referred to, declares what 
shall be real assets, and then directs that they shall be adminis
tered, in courts of equity, ratably for the payment of all the just 
debts (If the decedent, as well debts due on simple contract as 
on specialty, provided that no debt which is not evidenced by 
writing signed by the debtor or some person legally empowered 
by him, shall be charged on the real estate by virtue thereof. 
Simple contract debts in writing are thus put on an equality with 
specialty debts, by the one act as to personal assets, and by the 
other act as to (,quitable assets. 

5. Debts by simple contract, not evidenced by writing. 
6. Judgments or bonds, voluntarily confessed or given by tes

tator or intestate, not for valuable consideration 

9. Remedies to recover Debts. 

Courts and tzme required to obtain jlldgment.- The Circuit 
Superior Courts of Law and Chancery sit twice a year, and 
the County and Corporation Courts sit four times a year, in 
every county and corporation. These courts have concurrent ju
risdiction in all matters in equity, and also at law, where the 
amount in controversy is more than fifty dollars, and also in ac
tions of detinue and trover; and in suits at law, where the amount 
in contruycrsy is less than fifty and more than twenty dollars, the 
County and Corporation Courts have sole jurisdiction. (b) Writs 
in the Circuit Superior Courts are returnable either to the first 
day of the next succeeding term, or to some previous rule day; 
and in the County and Corporation Courts, to the first day of the 
next succeeding term alone. (c) Rules, in both these courts, are 
held in the clerk's offices on the first Monday of every month, (d) 
except where such court commences its session during the week 

(a) Sup. R. C. c. 160. (b) R. C c. 71, 97; Sup. R. C. c. 109, §§22, 23. 
(e) R. C. c. 12~, 910 j Sup. R. C. c. 212, §2. Cd) R. C. c. 128, §69. 
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in which the first Monday comes, in which case, the rules are held 
on the next preceding Monday. (a) Common law suits, in Vir
ginia, are, for the most part, perfected at the rules, by the clerk's 
entering up, on the second rule day, an office judgment. This 
office judgment may be set aside by the defendant's appearing at 
the next term of the court and pleading to issue: (b) but none but 
an issuable plea can be then received. And every office judgment, 
in which no writ of inquiry is awarded, and which is not set aside 
as aforesaid, is considered as a final judgment of the last day of 
the term, and executions may issue thereon. (c) So that, where 
no plea is entered, judgment may be obtained in two or three 
months from the return day of the writ. 

Kinds of actions and parties thereto.-An ordinance of con
vention in 1776 IIlade the common law of England, and all acts 
of parliament made in aid thereof, prior to the fourth year of 
James I. which were of a general nature, the law of Yirginia. 
An act of assembly in 17!1:! (d) referring to this ordinance, di
rects that no act of parliament shall have any force or authority 
within this commflilwealth, saving however" all and every writ 
or writs, remedial Ilr judicial" which could have been had previ
ous thereto. Under these, there remain in Virginia all the com
mon law actions of debt, assumpsit, detinue, &c. 

A further statute enacts that "an action of debt may be main
tained upon any note or writing by which the person signing the 
I;ame shall promise or oblige himself to pay a sum of money or 
quantity of tobacco. (e) But this writing must acknowledge a sum 
to be due, which is certain, and subject to no contingency what
ever. (j) Under this law an action of debt will lie for a payee 
against the acceptor of an order, although it is not so in England.(g) 

Attachments against non-residents.-By statute, if any suit 
shall be commellced in equity against any defendant, who is out 
of this state, and another within the same having in his hands ef
fects or debts of such absent defendant, upon affidavit such court 
may make any order and require security if necessary, to restrain 
the home defendant from paying, conveying away or secreting 

(a) Acta of JH~5-16, c. 74. (6) R. C. c. 128, p7. (c) lb. 979. 
(d) lb. c. 40. (0) lb. c. 125,94. (f) Beirne o. Dunlap, 8 Leigh 514. 
(g) Hollingsworth o. Milton, 8 Leigh 50. 
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the effects or debts in his hands of such absent defendant, and may 
order such effects or debts to be delivered or paid to the plaintiff 
upon his giving security. (a) The preliminary steps required, by 
a literal interpretation of this law, to procure the attachment, were 
found in practice to be too dilatory-and hence the courts have 
sanctioned the practice of allowing the clerks to endorse the re
straining order on the subpcena, at the time of its issue, 'rhich 
order is binding on the home defendant from the time of the 
service of the subpcena. (b) This attachment may be brought by 
a creditor residing out of this state (c) and against even a cor
poration of another state. (d) 

Attachments against absconding debtors.-The same statute, 
(e) section G, provides that" if any person shall make complaint to 
any justice of the peace that his debtor is removing out of the 
county or corporation privately, or absconds or conceals himself 
so that the ordinary process oflaw cannot be served on him, such 
justice shall grant an attachment against the estate of such debtor 
or so much thereof as shall be sufficient to satisfy the debt and 
costs of such complainant, which attachment, where the debt or 
demand shall exceed ten dollars or four hundred pounds of tobac
co, shall be returnable to the next County or Corporation Court, 
and shall be levied upon the sbvec;. goods and chattels of the party 
absconding, wherever the same shall be found, or in the hands of 
any person indebted to, or having allY effects of the party abscond
ing. By section II the attachment, when flJr a sum less than ten 
dollars, is returnable and triable before a single justice instead of 
the court. By section 13, if any such attachment be returned, ex
ecuted, and the goods or effects attached be not replevined, 01 

proper defence be not made, the plaintiff shall be entitled to judg
ment for his whole debt and execution thereof upon the goods and 
chattels as attached-and where such attachment is returned 
executed upon a garnishee, upon said garnishee's appearance and 
examination, as elsewhere pointed out, judgment shall go agai"nst 
said garnishee, for all sums of money due from him to or in his 

(a) R. C. c . .to. 
(h) McKim ". Fulton, 6 Call. 106 ; Williamson ". Bowie, 6 Mon. 176; Erskine ... 

Staley, 12 Leigh. 406. ee) Williamson ... Bowie, 6 Mun. 176. 
(d) U. S. Bank ". :\1. Bank of Bait. 1 Rob. 573. (e) R. C. c. 123. 
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custody for the person absconding, and all goods and effects what
soever in the hands of such garnishee, belonging to such absconding 
person. This act, being an innovation upon the common law, and 
a severe remedy liable to abuse, it should be construed strictly, 
and the plaintiff must bring himself within its words or most ob
vious intent. (a) 

Parties to a suit.-Various provisions are found in the acts, 
regulating the parties to actions, as where one of those in interest 
dies, &c., but the only material variations from the common law, 
are these: 

,LAn assignee of any bond, bill, promissory note or any other 
writing obligatory whatsoever, may, upon the assignment, main
tain any action in his own name which the original obligee or 
payee might have brought, but shall allow all just discounts, not 
only against himself, but against the assignee, before notice of the 
assignment was given to the defendant. (b) 

2. Such assignee may sue any remote assignor, but such assignor 
shall have the same defence, as if the suit had been instituted by 
his immediate assignee, and no action shall be prosecuted against 
two or more assignors, unless they be joint: and this act shall not 
abridge any rights to which indorsers of bills of exchange, or 
assignees of bonds, notes, or obligations, were formerly entitled. (c) 

Judgment; lien.-There is no statute in Virginia which, in 
express terms, makes a judgment a lien upon the lands of the 
debtor, unless a statute passed in 1843 and mentioned below, pos
sesses that effect. As in England, the lien is the consequence of 
a right to take out an elegit. The whole subject therefore remains 
as at common law, with the addition thereto of the statute of 
1843. 

The act in the Revised Code gives the privilege of taking out 
an elegit, and prescribes the form of the writ. (d) From that act, 
it appears that the elegit binds the goods and chattels, saving oxen 
and beasts of the plough, and a moiety of all the lands and tene
ments of which the defendant was seized at the day of the plain
tiff's obtaining the judgment or at any time afterwards; and directs 
the sheriff to deliver the same to the plaintiff as his own proper 

(a) 3 Call. 415.416; 2 H. & M. 315; 7 Leigh. 311.313.314. 
(6) R. C. c. 125. ~ 5. (e) lb. ~ 6. (d) lb. c. 134. ~ 1. 

21 
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goods, chattels and freehold, until he shall have levied thereof, out 
of the rents, hires and profits. his debt and damages by the judg
ment. (a) As every judgment in a term is of the first day of the 
term, an elegit binds lands, &c., from the first day of the term in 
which judgment was obtained (b) even in the hands of bona fide 
purchasers since that time, without notice. (c) The plaintiff pre
serves the lien of his judgment, by issuing his elegit within a year 
from his judgment or entering upon the roll book in England or 
record book here, that he elects to charge the goods and half the 
lands which would be equal to issuing the elegit; and if he does 
neither, he might, on motion, be allowed to enter the election nunc 
pro tunc. (rl) But it is not essential to the existence of the lien, 
that the elegit shall have issued; some other execution within the 
year will keep the judgment alive, and preserve the right to an 
elegit. (e) If during the term in which judgment was obtained, 
the defendant executes a deed of trust. conveying real and person
al, estate and the plaintiff, after judgment, without issuing any 
execution, file a bill in chancery to subject the property as con
veyed, the court will dismiss the bill as to the personalty, without 
injury to the plaintiff's right to the money resulting therefrom, after 
satisfying the deed, but ,vill also direct the trustees to sell the 
lands, and out of the proceeds, to satisfy the judgment in the first 
place, and then the deed. (f) 

The statute of 1843, before referred to, directs the clerk of 
every county or corporation court to keep a judgment docket, in 
which he shall docket all such unsatisfied final judgments and de 
crees, and such forfeited forthcoming bonds, recognizances, and 
other bonds having the force of judgments, as any person inte) 
ested therein shall require him to docket; in such docket plainly 
setting down the date of such judgment, and the names, descrip
tions, and residences of the parties, so far as they can be ascer-

(a) R. C. c, 134,91. 

(b) Skipwith v. Cunningham, 8 Leigh. 271; Coutts Il. Walker 2 Leigh. 268; 
Mnt. A"" Soc. Il. Stanard, 4 Mun. 539. 

(c) Taylor IJ. Spindle, 2 Grat . .g 

(Ii) Epes ", Randolph, 2 Call. jf,6 ; Avery Il. Robinson, 4 Mun. 546. 
(~) Scriba Il. Deans, 1 Brock. 166,170; Taylor v. Spindle, 2 Grat. 44. 
(j) Mot. Ass. Soc. l". Stanard, 4 Mun. 539. 
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4. Debts e\'idenced by specialty or writing, signed by the 
testator or intestate. An act pa~sL'd in 1831 directs that, in the 
admilJistration of the personal assets of decedent's estates, debts 
due by specialty and promissory notes or other writings signed by 
the decedent or some other person by him or her thereunto law
fully authorized, shall be regarded and taken to be of equal dig
nity. (a) and the act of 1Hcl~, before referred to, declares what 
shall be real assets, and then directs that they shall be adminis
ten·d, in courts of equity, ratably for the payment of all the just 
debts of the decedent, as well debts due on simple contract as 
on specialty, provided that no debt which is not evidenced by 
writing si.!!l1ed by the debtor or some person legally empowered 
hy him, shall be charged on the real estate by virtue thereof. 
Simple contract debts in writing are thus put on an equality with 
specialty dehts, by the one act as to personal assets, and by the 
other act as to equitable assets. 

5. Debts by simple contract, not evidenced by writing. 
6. Judgments or bonds, voluntarily confessed or given by tes

tator or intestate, not for valuable consideration 

9. Remedies to recover Debts. 

Courts and tzme required to obtain judgment.-The Circuit 
Superior Courts of Law and Chancery sit twice a year, and 
the County and Corporation Courts sit four times a year, in 
every county and corporation. These courts have concurrent ju
risdictioll in all matters in equity, and also at law, where the 
amount in controversy is more than fifty dollars, and also in ac
tions of detinue and trover; and in suits at law, where the amount 
in controversy is less than fifty and more than twenty dollars, the 
County and Corporation Courts have sole jurisdiction. (b) Writs 
in the Circuit Superior Courts are returnable either to the first 
day of the next succeeding term, or to some previous rule day; 
and in the County and Corporation Courts, to the first day of the 
next succeeding term alone. (c) Rules, in both these courts, are 
held in the clerk's offices on the first Monday of every month, (Ii) 
except where such court commences its session during the week 

(a) Sup. R. C. c. 160. (b) R. C. c. 71, §7; Sup. R. C. c. 109,99 22,23. 
(c) R. C. c. 128,970; Sup. R. C. c. 212, 92. (Ii) R. C. c. 128,9 69. 
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tained from the record, the debt, damages, interest, and costs in 
each case, and the amount and date of credits, if any: and further, 
that no judgment, decree, bond, or recognizance, thereafter ren
dered, executed, or acknowledged, shall bind the land of any party 
to the same, against a bona fide purchaser, for valuable considera
tion without notice, unless the same shall be docketed in the 
county or corporation in which the land may lie, within twelve 
months after the rendition or forfeiture of such judgment, decree, 
bond, or recognizance, or ninety days before such land shall have 
been conveyed to such purchaser. (a) It is supposed, however, 
that this statute affects only the manner of acquiring and holding 
the lien by judgment, leaving the right and law in relation thereto, 
as it was before, and at common law. 

Revivor.-The act allowing executions allows them only 
within a year from the judgment; (b) but where execution hath 
once issued within the year, new executions may go until satis
faction. (c) A judgment, therefore, upon which no execution has 
issued within a year from its date, cannot support an execution, 
and is therefore dead; but it may be rC\'ived by a scire facias or 
an action of debt brought thereon, within ten years next after 
the date of such judgment, and not after. (d) And where a suit 
abates, or a judgment becomes dead, by death of one of the 
parties, both may be reinstated, where a mere revival is sought, 
by scire facias, and a bill of revivor is unnecessary. (e) 

All persons who shall recover any debt, damages, or costs by 
judgment, may prosecute writs of fieri facias, elegit, and capias 
ad satisfaciendum within the year, for taking the goods, lands, 
or body of the person against whom such judgment is ob
tained. (f) 

Elt-git.-The force and effect of this writ in Yirginia, has 
in'en sufficiently explained under lien of judgment. 

Fin'.; fat'iflS- ~h~s wri~ or other writ of execution (including 
the elt·gll. as far as It IS agamst the goods) shall bind the property 
of the goods, against which such writ is sued forth, but from the 

(0) Acts 1842~, c. 75. 
(d) lb. c. 128, ~ 5. 
(f) R. C. c. 134,91. 

(b) R. C. c. 134, ~ 1. (c) lb. 93; c. 128. 95• 
(t) Vaughan v. Wilson. 4 H. & M. 480. 
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time that such writ shall be delivered to the sheriff or other of
ficer to be executed. (a) From the day of delivery of such exe
cution to the officer, the creditor acquires a lien upon the goods 
of the debtor, of which he cannot be deprived by the act of the 
debtor-and this lien exists whether the execution is levied or not 
-and a subsequent sale of his goods by the debtor is void. (b) 
If two or more writs of fieri facias against the same person be 
delivered to the same officer, they shall take precedence of each 
other, according to the time of their delivery; but if the two 
writs be delivered to different officers they take precedence ac
cording to the time of their actual execution. (c) The writ of 
fieri facias is privileged in this, that after the discharge of the 
body of a debtor from custody, either upon his taking the oath 
of insolvency, or under the law concerning jail fees, the creditor 
may still, without any notice to the debtor or order of court, sue 
out his writ of fieri facias; and the same privilege extends to an 
elegit, but not to the capias ad satisfaciendum. (d) 

Capias ad satisjaciendu7lI.-AII executions of capias ad satis
faciendum shall bind the real estate of the defendant, from the 
time when they shall be levied, (e) and also, the property of the 
goods, from the same time, (f) and shall have priority according 
to the time when they are levied. (g) These provisions, it will be 
perceived, are entire innovations upon the common law, which, 
so far from binding the property by the levy of a capias ad satis
faciendum, considered it entirely and for ever discharged. By 
the actual service of the capias ad satisfaciendum the lien of the 
judgment is destroyed, and the plaintiff can then only stand on 
the lien given to the capias ad satisfaciendum executed, a~ 
above; (h) and therefore, deeds made by the debtor after judg
ment, and before capias ad satisfaciendum executed, if afterwards 
capias ad satisfaciendum be served, will be good. But as this 
doctrine proceeds upon the principle that the levying of the capias 

(a) R. C. c. 134, 913. 
(b) Pegram v. May, 9 Leigh. li6; Tate's Dig. 371 
(c) R. C. c. 134,913; Tate's Dig. 371, note I. 
(d) Sup. R. C. c. 216,93; Acts 1'045-46, c. 84. 
(e) R. C. c. 134,9 10. (f) Sup. R. C. c. 213, 94. 
(g) Foreman r. Loyd, 2 Leigh. 284. (h) Rogers v. Marshall, 4 Leigh. 425. 
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ad satisfaciendum determines the right of the plaintiff to an ele
git, it may possibly be affected by the act of 1846, (a) which 
allows an elegit after capias ad satisfaciendum has been executed 
and defendant discharged by taking the insolvent oath; and the lien 
of the capias ad satisfaciendum executed, which is perfected 
only by the defendant's release as an insolvent, will not over
reach the lien by elegit levied and land extended before such 
release, although the judgment on which the elegit issued was 
rendered after the service of the capias ad satisfaciendum. (b) 
Any debtor who shall be taken in execution, may discharge him
self from custody, by subscribing and delivering a schedule of his 
whole estate, delivering over all personal estate contained in said 
schedule, and conveying all the real estate therein to the sheriff 
and taking the oath of insolvency, in form prescribed. (c) After 
such discharge no other writ of capias ad satisfaciendum shall 
issue, except by order of court, upon motion, after ten days' no
tice of such motion to the defendant. (d) 

Bail in silits.-The English doctrine of appearance and 
special bail has been superseded by a statute passed in 1826, which 
provides that when bail shall be lawfully required on any writ of 
capias ad respondendum, the officer executing the same shall nut 
discharge the defendant from custody, upon the execution of any 
bond for the appearance of such defendant, nor shall he take any 
such bond; the defendant shall be discharged from custody upon 
giving good special bail to the action, in the manner therein pro
vided. (e) 

In all actions of debt founded upon any writing obligatory, 
bill, or note in writing, for the payment of money or tobacco, all 
actions of covenant and detinue, and all actions upon statutes 
especially authorizing bail to be taken, the plaintiff rna'" of riO"\tt 

• J b 
demand baJl. en 

In all other personal actions, it shall be lawful for any judge 
of the General Court, or any justice of the peace for any county 
fir corpora! ion, upon proper affidavit verifying the justice of the 
plaintiff's action, and showing probable cause to apprehend that 

(a) Sop. R. C. ch. 216. §3; Acts1B45-46,c. 84. 
(6) Foremnn o. Loyd, 2 Leigh. 287. (e) R. C. c. 134, §31. (tl) lb. §33. 
(t) Sup. R. C. c. 208. (j) R. c. c. 128, ~43. 
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the defendant will depart from the jurisdiction of the court so that 
process of law cannot be served upon him, to direct bail to be 
taken, by indorsement on the original writ or subsequent pro· 
cess. (a) 

In any personal action, in which bail shall not have been re. 
quired, the court may, at any time before final judgment, for good 
cause shown, rule the defendant to give special bail, and on his 
failure to do so, may refuse him permission to plead, or may set 
aside any plea already pleaded by him and award a writ of in. 
quiry, or otherwise proceed to judgment according to law, or may 
cause him to be arrested and committed to prison. (b) 

Bonds with collateral conditions, or any collateral engage· 
ments whatever, are not within the act. (c) Bonds, which although 
not single bonds, are yet to be defeasanced by payment of an 
ascertained sum, and where the intervention of a jury is not 
necessary to judgment, are 'within the act, and bail is demanda· 
ble; but if there be in the bond no ascertained sum, for which 
judgment may be given, and the intervention of a jury be neces· 
sary to ascertain what is due, such bond is one with a collateral 
condition, and bail is not demandable. (d) The indorser of a ne· 
gotiable note is only collaterally liable, and therefore cannot be 
held to bail as of right. (e) The affidavit required by the statute 
to authorize bail where it is not demandable as of right, may be 
made by a third person, the plaintiff's agent, (f) and it is supposed 
may be made by a person out of the state. 

{f bail be not giuen, when required, the defendant shall be 
committed to prison. He may then, after reasonable notice to 
the plaintiff or his attorney, confess a judgment in the clerk's 
office, for the amount of the plaintiff's demand with interests and 
costs, or for such part thereof as the plaintiff or his attorney may 
consent to; and thereupon be forthwith discharged from custody, 
unless the plaintiff or his attorney shall direct otherwise, in which 
case he shall be and remain in custody, in the same manner and 
with the same effect as if under a capias ad satisfaciendum, (g) 

(a) R. C, c. 128, §+t. (b) lb. §50. 
(c) Ruffin 1>. Call. 2 Wash. 181 ; Nadenbonsh v. Lane. 4 Rand. 413. 
(d) Henderson Il. Hepburn. 2 Call. 238.239. 
(e) Metcalf ". Battaile, Gilmer 191 ; Hatcher 1>. Lewis, 4 Ran. 152. 
(f) Ashby v. Kiger, 3 Ran. 50. (g) Sup. R. C. c. 217. 
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and may then discharge himself by taking the insolvent debtor's 
oath. And if bail be given, and the bail, after judgment, surren
der the principal, such principal may discharge himself from cus
tody by taking the insolvent debtor's oath. (a) 

If bail be given, when required, the bail by bond undertakes that 
in case the defendant shall be cast in the suit, the said defendant 
wiII pay and satisfy the condemnation of the court, or render his 
body to prison in execution for the same, or that he the bail will do 
it for him. (b) In detinue the bail undertakes that in case the de
fendant be cast, the said defendant shall restore to the plaintiff 
the specific property sued for, or pay the alternative value thereof, 
or render his body to prison in execution for the same, or that 
the bail will do it for him. (c) In consequence, if the plaintiff, 
recover judgment, and cannot obtain satisfaction thereof and 
issue execution against the defenuant's body, which is returned 
"not found," the bail becomes liable for the said judgment, upon 
a scire facias, unless he be discharged or discharge himself by 
one of these modes. 

1. Bail may be discharged by the plaintiff failing to com
mence proceedings against him within three years after judgment 
against principal. (d) 

2. Bail may discharge himself by surrendering his principal 
at any time before the end of the term next after the scire facias 
shall have been served upon him. (e) In detinue, however, 
sllch sllrrender shall discharge the bail only from the payment 
of the alternative value of the property recovered and the costs 
and damages, and not from the obligation to deliver the specific 
thing. (f) 

(a) Acts 1842-43, c. 74. (6) R. c. c. 1~,S, 951. 
(t) Sup. R. C. c. 208,95. (d) Acts 1845-46, c. 88. 
(t) R. C. c. 128,954; Sup. R. C. c. 207. 
(/) Sup. R. C. c. 208. 96. 
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1. Common Law. 

By an act passed in 1778, and which still remains in f-orce, 
the common law which had been previously in force and use 
within the colony, is declared to exist in full vigor and effect, 
except so far as it is inconsistent with the political institutions of 
the state, or has been repealed or otherwise provided for. (a) 

2. Choses in Action. 

Bills, bonds, and promissory notes.-All promissory notes 
for the payment of money to any person or order, are put upon 
the same footing, and made negotiable as inland bills of ex
change. (b) 

All bills, bonds, or notes for money, whether with or without 
a seal, payable to order, or not, are transferable by indorsements, 
as promissory or negotiable notes are: and the indorsee may 

Ca) R. S. i. llO. 'b) lb. 93. 
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maintain an action on the case thereon in his own name, or an 
action of debt, if such action could have been maintained by the 
original obligee. (a) 

Upon any order drawn upon any third person, for the pay
ment of money, the drawer and acceptor shall be liable: but 
before any suit shall lie against the drawer, for non-acceptance, 
the note must be first protested, and notice thereof given to the 
drawer. (b) 

In all cases wherein it may be necessary to prove a demand 
upon, or notice to, the drawer or indorser of a bill of exchange, 
or other negotiable security, or a demand upon the acceptor or 
drawer of a bill of exchange, the protest of a notary public, or 
in default of one, of a justice of the peace, or clerk of a court of 
record, setting forth that he has made such demand or given 
such notice, and the manner in which the same has been done, 
shall be prima facie evidence of the facts so set forth. (c) 

Actions may be brought upon protested bills of exchange, 
against drawers and indorsers, jointly or separately. (d) 

The acts rendering sealed instruments and other securities not 
known to the law merchant, negotiable, do not entitle them tc 
days of grace. (e) 

Where any negotiable securities, other than bills of exchange, 
inland or foreign, are indorsed, the indorsement, unless otherwise 
expressed, shall render the indorser or indorsers liable as surety 
or sureties to any holder of such instrument, and no demand upon 
the maker is necessary before proceeding against an indorser. (f> 
This act applies only where the antecedent indorsements, unless 
expressed to be without recourse, as well as the indorsement in 
question, have been made within the state. (g) 

There are, it is believed, no other provisions changing the 
common law as to the assignability of choses in action. 

In Griffith's Law Register, vol. 3, p. 222, a scroll is said to be 
equivalent to a seal in every case. 

Damages upon protested bills.-The rate of damages upon 
protested bills, where the bill is drawn or indorsed in the state 

(a) R. S. i 94. (b) n;.. 95. (e) lb. 95. (d) lb. 95. 
(t) Jnrvia 1>. !\Ic:\lnin. 3 Hawks 10; Firlds v. :\fallet, ib. 465. 
(j) R. S. 95. (g) Ingersoll v. Long, 4 Den. & Batt. 293. 
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upon any person or body corporate in any other of the United 
States, or the territories thereof, excepting the state of Louisiana, 
is fixed at three per cent. on the principal sum: upon bills drawn 
or indorsed as aforesaid, upon any person or body corporate in 
any other place in North America, or the islands thereof, except
ing the Northwest coast of America, or in any of the West In
dies or Bahama islands, ten per cent. upon such principal sum: 
upon bills drawn or indorsed as aforesaid, upon any person or 
body corporate in the island of Madeira, the Canaries, the Azores, 
the Cape de Yercl islands, or in any other state or place in Europe 
or South America, fifteen per cent. on such principal sum: and 
where such bills shall be drawn or indorsed as aforesaid, upon 
any person or body corporate in any other part of the world, 
twenty per cent. on such principal sum. (a) 

Book accounts.-Book accounts may be received in any action 
of debt or case, as evidence of goods sold, or services performed, 
for all charges within t,,·u years, on oath of the plaintiff that the 
matter in dispute is a book account, and that he hath no other 
means to prove the delivery of such articles, and that such book 
contains a true account of all the dealings or the last settlement 
of accounts between them, and that all the articles therein con
tained, and by him so proved, were bona fide delivered, and that 
he hath given the defendant all just credits. (b) 

A copy from the book of accounts proved as in the preceding 
manner, may be received as evidence, unless the defendant or 
his attorney has given notice at the joining of the issue that he 
will require the production of the original book. 

No book account verified by the oath of the plaintiff as afore
said, shall be received to establish any claim, the amount whereof 
exceeds sixty dollars. 

A set-oft· may be proven where it consists of a book account, 
in the same manner as if it constituted the foundation of the 
action. 

Similar provisions exist for the reception of book account, 
where executors or administrators are either plaintiffs or defend
ants. 

The act authorizing a party to prove his book account by hi, 

(a) R. S. 95. Acl8 of 1841, 3. (b) R. S. 97. 
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own oath, only removes his incompetency as a witness: it leaves 
his credibility to be examined by a jury: and the opposite party 
may in reply prove him to be not worthy of credit on oath. (a) 

3. Interest. 

Six per cent. is the established rate of interest, and all agree
ments for a higher rate are utterly void, and any person receiving 
more, liable to a forfeiture of double the amount of the loan, one 
moiety to go to the state, and the other to the informer. (b) 

Bonds, bills and notes payable on demand, do not bear interest 
until such demand has been made. (c) Securities for the pay
ment or delivery of tobacco and all other specific articles bear 
interest as moneyed contracts, that is, the articles are valued by 
a jury at the time they become due, and interest charged accord
ingly. (d) 

4. Frauds. 

All contracts for the sale of lands or slaves, or any interest 
therein, or a memorandum or note thereof, must be in writing, 
and signed by the party to be charged. (e) 

Persons removing or assisting in removing any debtor out of 
the county in which he has resided for six 1I10nths, with intent to 
hinder, delay or defraud his creditors, are made liable for all the 
engagements of the debtor in such county. Contracts of execu
tors to be answerable out of their own estate, or to charge any 
person with the debt or default of another, must be in writing, or 
sOllle memorandum or note thereof, signed by the person to be 
charged therewith. 

The English statutes against fraudulent conveyances are in 
force. 

5. Corporations. 

:->hares of stock in all incorporated joint stock companies in 
the statl', are declared to be personal estate, and as such may be 
held by aliens, and transferred under such rules and regulations 

a. Kitchen 1>. Tyson,3 Mur 3l4. (b) R. S. 606. (e) lb. 94. (II) lb. 
(e) lb. 290. 
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not inconsistent with the laws of the state, as the corporatior 
may from time to time establish. (a) 

6. Princlpal and Surety. 

The usual summary remedy of judgment upon motion ane 
citation is given to a surety who has paid the debt of his princi 
pal. (b) 

Where any surety has discharged the debt of his principal 
his claim against the estate of the latter is put upon an equa 
footing in the administration of the assets, with that of the cred 
itor who has been paid. (c) 

7. Limitation of Actions. 

All actions of account render, actions upon the case, of deb' 
for arrearages of rent, of debt upon simple contract, actions 0 

detinue, replevin and trespass, either for goods and chattels 0 

quare clausum fregit, must be brought within three years afte 
the cause of action has accrued, except such accounts as con 
cern the trade of merchandise between merchant and merchanl 
and their factors or servants; saving, however, to infants, fem 
coverts, persons non compos mentis, imprisoned and beyond seal 
the period of limitation after the removal of their disability 
where any person against whom there is a cause of action i 
beyond seas at the time of its accruing, the action may b 
brought within the term of limitation after the return of sucl 
person. (d) 

The limitation thus prescribed applies as well to indorse, 
bonds and other securities made transferable by law, as to pre 
missory notes. 

Upon all judgments, contracts and agreements, a presumptio 
of payment or satisfaction arises after the lapse of ten year~ 

The abandonment of the right of redeeming a l1lortga~e or othe 
equitable interest, and presumption of payment, arises within th 
same time. Mortgages of personal estate must be redeeme 

(a) R. S. 121. (b) lb. i. 597. (c) Th. 598. (d) Th. 3i3, 374. 



NORTH CAROLINA. 333 

Effect of Death upon the Rights of Creditors. 

within two years after forfeiture. (a) No scire facias against 
the bail of any defendant can be sued out after the lapse of fOUT 
years from the time of rendering the judgment or entering the 
decree against such defendant. (b) 

8. Effect of Death upon the Rights of Creditors. 

Every executor or administrator shall, within two months 
from the period of his qualification as such, advertise at the 
court-house of the county where the deceased usually dwelt, and 
other public places, for all persons having claims upon his estate 
to exhibit them within the period prescribed by law. The execu
tor or administrator, at the expiration of two years, is to pay 
over to such persons as may be entitled by law or the will of the 
deceased, the estate remaining in his hands, taking huwe\'er from 
such persons a refunding bond, with two or more sureties, that if 
any debt truly owing by the deceased, shall be afterwards recov
ered, or made to appear, then he or they shall respectively refund 
his or her ratable part of that debt, out of the share so allowed, 
the bonds so taken to be returned to court for the protection and 
benefit of any such creditor. (c) 

All creditors residing within the state shall exhibit their claims 
within tWI) years from the qualification of the executors or ad
ministrators, or if living out of the state within three, or be for
ever barred, saving however one year to persons non compos, 
feme coverts, and infants, after the remuval of their disabili
ties. (d) 

An executor, however, has an honest discretion to plead or 
not to plead the statute of limitations to a claim against his tes
tator's estate. (e) 

If the personal estate of the deceased, which is of a perisha
ble nature, and moneys on hand, are not sufficient to discharge 
his debts, his remaining personal property may be sold by his 
representative on order or-the County Court, obtained for that 
purpose. No executor or administrator can be required to plead 
to any original suit brought against him at law, until the expira-

(a) R. S. i. 376. (6) lb. 375. (e) lb. 276,277. 
(e) Sandridge 17. Spurgen, 2 Iredell's Equity 267. 

(d) lb. 375. 
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Effect of Death upon the Rights of Credito~ 

tion of nme calendar months from the time of his taking thE 

office. (a) 
The only alteration of the English rules for the administration 

of assets, is in the acts of 1786, which places bills, bonds, notes, 
whether with or without seal, and all liquidated accounts signed 
by the debtor, upon the same footing. (b) 

The real estate of a deceased debtor cannot be sold upon a 
judgment against his personal representatives. But when on a 
plea of fully administered, in a suit against an executor or admin. 
istrator, the issue is found for the defendant, the plaintiff may SUE 

out a scire facias against the heirs and devisees of the debtor, t( 
appear and show cause, if any there be, why execution should nOI 
issue against the real estate for the amount of such judgment 
Upon the return of such scire facias, the heirs and devisees rna) 
contest the finding of fully administered, in a collateral issue witl 
the executor or administrator: and if such issue be found agains 
the defendant, or be not made, judgment may pass against tht 
heirs or devisees, and execution issue thereon against the rea 
estate of the debtor in the hands of the heirs or devisees. Whert 
the executor or administrator fails to plead plene administravit 
or it is found against him, and he proves insolvent, the creditor 
if he has been guilty of no negligence or collusion, may have thl 
same remedy against the heirs or devisees, who may likewise. il 
such proceeding, contest the ilJsolvency of the executor, or thl 
want of assets. 

The creditor may bring a joint or several action against thl 
heirs and devisees. 

The lands of a deceased debtor remain liable for the pay 
ment of his debts for the space of two years from the probate 0 

the will or granting letters of administration upon his estate. (c) 
\Vhen the goods and chattels of any deceased person are in 

sufficient to pay his debts, the executor or administrator may sel 
the real estate, of whatever kind, under a license which he obtain 
on petition, from the County Court, or Superior Court of th 
county in which the letters have been granted. The proceed 
of the real estate thus sold shall be deemed assets, in the sam 

(a) Williams v. Maitland, 1 Iredell 92. 
(6) R. S. i. 276. (e) lb. 362 to 367. 
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manner as if the estate had been personal: bonds and obligations 
binding the heirs being put on the same equal footing with other 
specialties, bills, promissory notes and liquidated accounts. (a) 

9. Insolvent Law. 

Any debtor charged on mesne process, or in execution for 
debt, and having remained in close prison twenty days, or having 
taken the benefit of the prison bounds, may, on a petition to two 
justices or to the County Court, or to a judge of the Superior or 
Supreme Court, in or out of court, notice having been given to 
the creditors at whose suit he is imprisoned, be forever discharged 
from execution against his body on such debts, by taking an oath 
that he is not worth ten dollars over and above certain trifling 
articles allowed him by the law, and that he has not, directly or 
indirectly, disposed of any of his property to defraud his cre
ditors. 

Or such debtor may petition to be discharged from imprison
ment on surrender of all his property, and upon filing a full and 
exact schedule of the same, verified by affidavit, and giving notice 
of his application to the creditors at whose suit he is imprisoned, 
the court may direct his discharge, and he shall be exempt from 
future arrest for any debt existing at the time of such discharge. 
Any creditor may suggest fraud or concealment on the part of the 
debtor, and if the same is found in an issue against him, he will 
not be released. 

All the property of the debtor contained in the schedule. real 
and personal, vests in the sheriff of the county where it is filed, 
whose duty it is to sell and convert the same into money, and 
pay the proceeds into the Court of Pleas and Quarter Sessions. 
The court thereupon appoints two commissioners to examine into 
the claims of all the creditors of the insolvent, and make a pro 
rata distribution among them of his effects. 

Any debtor who has been arrested upon a ca. sa., or is in cus
tody by surrender of bail after judgment, may obtain his release 
from confinement by giving bond with sufficient security for his 
appearance at the next court, to which the execution was return-

(a) Acta of 184 i, 1. (6) R. S. i. 320 to 329. 
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able, to abide such proceedings as the court might take, as 1< 

allowing him the benefit of the insolvent act. The debtor havin! 
given ten days' previous notice in writing to his creditors of hi: 
intention to take the benefit of the act, may, unless some creditol 
suggests fraud or concealment of his property, and upon an iSSUE 
made up to try the 8ame, it is found against the debtor, be admit 
ted either to take the oath for the benefit of insolvent debtors, 01 

to swear to a schedule previously filed. And his discharge is t( 
have the effect previou~ly stated. 

The suggestion of fraud must be made by the creditor in wri 
ting, setting forth the particulars of the fraud or concealment, an( 
accompanied by his affidavit that he verily believes the mattel 
therein stated to be true. (a) 

10. Attachment. 

An attachment may issue against the estate of any debtor ",h( 
absconds, so that the ordinary process of law cannot be serve( 
upon him, on an affidavit being made to that fact, before an) 
judge of the Supreme or :->uperior Courts, or any justice of thE 
County Court, by the creditor, his agent or factor, and a similal 
affidavit as to the amount of the debt or demand. (b) 

An attachment may also issue in favor of a citizen of the statE 
against any non-resident debtor, but not in favor of a non-residen 
creditor against a non-resident debtor. (c) Before the writ of at 
tachment can issue, the plaintiff is required to giye bond with secu 
rity, to be returned with the affidavit into court. conditiolled t( 
satisfy all costs and damages which the defendant may sustam b) 
reason of the wrongful issuing of the attachment. 

The real and personal estate of the defendant are both suojec 
to the attachment. 

A surplus of money raised by execution, remaining in thE 
hands of the sheriff, may be attached by the creditors of the ori 
~inal defendant. (d) 

Any persons having in possession effects of an absconding 01 

ta} Acts of Hn:" --la. (b) R, S. i. 7U. 
(c) Broghill v. Wellbum, 4 Dev. 511 ; Taylor v. Buckley, 5 Iredell 383. 
(If) Orr v. :'IIcBride, 2 Car. L. R. 257. 
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absent debtor, or indebted to the same, may be summoned as gar
nishees, to appear and state under oath the amount of such effects 
or indebtedness. Where a garnishee appears and confesses, a 
judgment may be entered and execution awarded for the use of 
the plaintiff, against such garnishee, for all sums of money due to 
the defendant, or effects of the defendant in the hands of such 
garnishee. If any garnishee fails to appear and discover upon 
oath, as required, the court may enter up against him a condi
tional judgment, .upon which a scire facias may issue, returnable 
to the next term, to show cause why a final judgment should not 
be rendered against him, and upon the continued default of such 
garnishee, the court may confirm the judgment, and award exe
cution for the whole debt of the plaintiff. When the garnishee 
denies that he owes to, or has in his hands any estate of the de
fimdant, and the party plaintiff shall suggest an opposite !rtatement 
on oath, the question may be tried by a jury, on an issue made 
up under the direction of the- court, and upon the verdict of the 
jury the court luay give judgment as in other cases. 

Where an attachment has been levied upon the goods or 
estate of a non-resident of the county from which the writ has 
emanated, the pendency of the same must be made known by the 
clerk by public advertisement for the space of six weeks, and until 
the expiration of this period final judgment cannot be rendered 
upon the attachment. (a) 

Similar provisions are made for the issuing of writs of attaoh
ment, in cases cognizable by a justice of the peace. When real 
estate is attachetl, in such case, and condemned by the justice, it 
is his duty to return the proceeds to the next County Court, who 
may affirm the same, and issue a venditioni exponas. 

The provisions of the attachment law are to be strictly con
strued, and very trivial objections to the process and to the juris
diction will be entertained, if brought forward at the proper 
time. (b) 

(/I) R. s. i. 75. 

(6) Skinner I). Moore, 2 Dev. & Batt. 138 ; State Bank I). Hinton, et ala. 1 Dev. 397. 
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9. Proceedings in Civil Suits. 

Bail; judicial attachment.-No clerk or his deputy may 
grant any writ or leading process, returnable to any court of 
record, until he has taken sufficient security from the persons 
applying for the same, conditioned for the prosecution of the suit. 
and in case of failure of such prosecution, for the payment of 
such costs and damages as may be awarded by the court to the 
defendant; and for a violation of this provision the clerk is liable 
to a penalty of two hundred dollars, to be recovered from him by 
the defendant in an action of debt, in the court where the offence 
has been committed. (a) 

~Where the sheriff returns that the defendant is not to be found 
in his county, the plaintiff may at his election sue out an alias 
and other process, to compel an appearance, or an attachment 
against his estate; and if the sheriff returns any goods attached 
by him, the plaintiff may file his declaration, and proceed as in 
other cases to judgment; and if the goods attached are not re
plevied, they may be sold as on an execution of fi. fa., and if the 
judgment remains unsatisfied, the plaintiff may have execution 
for the residue. (b) 

Judicial attachments may issue against the estate of persons 
who have left the state, after leading process has been executed 
on them. (c) 

No female can be taken or imprisoned for debt, upon either 
mesne or final process. (d) 

A writ of capias ad respondendum may issue with the ordinary 
subpama from courts of equity, where the plaintiff shall specially 
state upon oath his debt or damages, before one of the judges of 
the Superior Court of law and equity, or one of the judges of the 
Supreme Court, or the clerk and master in equity. (e) 

Upon this writ when thus emanating from a court of equity, 
or from a court of law, except where executors or administrators 
are defendants, it is the duty of the sheriff to require sufficient 
,bail, and in case of his failure to take any bail, or that which 

(a) R. S. i. 152. (b) lb. 155. (c) Ib~ 75. (d) lb. 155. (e) lb. 177. 
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upon exception shall be found insufficient, he shall stand as special 
bail. (a) 

See under the title\ "Insolvent Law," as to the mode by 
which a debtor may release his body from custody. 

Judgment and execution.-Execution of fi. fa. may issue 
against the real as well as personal estate of the debtor; the 
former of which may be sold after forty days previous advertise
ment thereof, in three public places in the county, without any 
valuation or appraisement. Upon this writ, the goods and chattels 
of the debtor, if such are to be found, must be first taken, and if 
these are not sufficient to satisfy the plaintiff's claim, then the 
writ may be levied upon the lands and tenements. The equity 
of redemption, and the legal right of redemption in all lands, ten
ements, rents, and mortgages, may be taken and sold under this 
execution. The writ may be also levied upon goods and chattels, 
lands or tenements, held in trust for the person against whom the 
execution issues. (b) 

The creditor may, if he prefers, resort to the writ of elegit, and 
obtain possession of all his chattels, and a moiety of the lands of 
his debtor, until his debt be levied upon a reasonable extent. In 
this case, the lands of the debtor are bound from the rendition of 
the judgment; in the former, from the teste of the writ. (c) 

Where the elegit is issued, it binds all the lands owned by.the 
defendant at the time of its rendition; where a fi. fa. is sued out, 
lands are only bound from its teste, and sales made after that 
time, of land situated where the writ does not run, as in another 
county, are valid. (d) 

It has been held that under the peculiar law of ;'\orth Caro
lina. an elegit will not divest the title of any purchaser under a fi. 
fa. issuing upon a junior judgment. The first execution finally 
al'lnd on, protects both the purchaser under it, and the plaintiff 
in it. 

The sheriff upon executing a writ of fi. fa. may permit the 
goods and chattels levied on, to remain in the possession of the 
defendant upon his giving a bond with security, conditioned for 

(0) R. S. 87. bl lb. i. 265. 266. 
(r) Win8tead r. Winstead, I Hoy 243; Ingles v. Donaldson, 2 Hoy 57 ; Gilkes v. 

Dickel1lOn.2 Hawks 341. (d) Hardy v. Josper,3 Dev. 158. 
(el Riclu v. Blount, 4 Dev. 128. 
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their forthcoming to answer the execution. If such bond is fo! 
feited, the officer may obtain a summary judgment upon ten day 
notice for the amount of the debt, and th~ damages which a JUT: 
empanneled for the pupose may ascertain. (a) 

l\' 0 execution can issue upon a judgment, after a year and 
day from its rendition, without a scire facias to revive the samE 
except that where execution has been taken out during sue 
period, it may continue to issue for the term of a year and ada. 
from the period of the last issuing. (b) 

A ca. sa. cannot issue on any case unless the plaintiff or hi 
agent make an affidavit in writing before the clerk of the eoUl 
in which the judgment was rendered, or the justice of the peae 
to whom the application is made for such process, that he believe 
the defendant has not property to satisfy such judgment ",hie 
can be reached by a fieri facias, and has property. moneys. ( 
effects which cannot be reached by a fieri facias. or has fraudt 
lently concealed his property, moneys, or effects, or is about t 
remove from the state. 

No issue of fraud will be made up and tried unless upon th 
written suggestion of the creditor or his agent, specifying d 
particulars of the fraud or concealment, and accompanied by a 
affidavit to their truth. (c) 

Courts.-The judicial system of North Carolina is very sim 
lar to that of Virginia. The Superior Courts of law and equil 
are held twice each year in every county of the state, once i 
the spring and once in the fall. County Courts are held quarter 
in each county, having concurrent jurisdiction with the Superi( 
Court in cases where the matter in controversy exceeds OJ 

hundred dollars. 

(a) R. S. 278. (b) lb. 170. (e) Acts of 1845,45. 
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1. Bonds, Bills, and Promlssory Notes. 

All bonds, bills, and promissory notes, whether payable to or
der or not, may be assigned or endorsed so that an assignee may 
maintain an action thereupon in his own name; the defendant 
however not to be precluded from any discount or defence to which 
he would han' been entitled as against the obligee or payee. (a) 

The assignees of any judgments or decrees may bring suit 
thl'reon in their o\\'n names as such, in the same manner and sub
ject to the same equities as the assignees of any bond, bill or note 
not Ilegot iabll'. (b) 

;\0 acceptance of an inland bill of exchange is sufficient unless 
in writing. 

A protest is ullly necessary upon inland bills of exchange and 
promissory notes, to recover the interest, damages, and costs allow
ed by law. Fpon all protested bills of exchange suit may be 
brought again"t the drawers and endorsers either jointly or sepa
ratt·ly. Fl'oll such bill", if drawn upon persons out of the state, but 
within the United States, the rate of damages is fixed at ten per 

(a) Statutes v. 230 (6) lb. vi. 33. 
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cent. : if wi thin l\' orth America or the West Indies twelve and 
half per cent. : on persons in any other part of the world, eightee 
per cent. besides interest and charges. (a) 

A scrawl i, equivalent to a seal in all private instruments. 

2. Frauds and Fraudulent Conveyances. 

The EngJi:<h statute of frauds and perjuries, and also of fraw 
ulent conveyances, prevail, without any substantial alteration,: 
South Carolina. No parol gift of any chattel is valid against su' 
sequent creditors, purchasers, or mortgagors, except where tI 
donee lives separate and apart fi'Oln the donor, and actual posse 
sion at the time of the gift is delivered to and remains and conti 
ues in the donee, his representatives or assigns. (b) 

3. Interest. 

Interest in South Carolina was changed in 1748 from ten 
eight per cent. In 1777, it was changed to seven, at which rate 
has remained to the present time. (c) Upon any contract whe 
usury is reserved, the person lending or advancing money 
other commodity upon such unlawful interest, shall be allowed 
recover, in all cases whatsoever, the amount or value actually Ie 
or advanced, without any interest, or costs. (d) The acts inflictil 
a penalty upon usurious loans have been repealed. (e) In a ca 
of usury. the borrower i~ a competent and sufficient witness, U 

le~s the lender ,viII deny upon oath in open court what the witnE 
offers to s\\'ear. (f) 

4 .• 1gents. 

The act of an agent, done after the death of his princip 
which would have been lawful, if the principal had been livil 
will be valid and effectual, if the party treating with the age 
dealt bona fide, and \\'ithout any knowledge at the time of 1 

.death of the principal. Where a note, whether filled up before 
after having been signed or indorsed, is passed away after 1 

(a) St. iv. 741. (b) Th. vi. 483. (e) Th. i. 431 ; iv. 364. (d) Th. vi. , 
(e) lb. vi. 409. (1) Th. iv. 364. 
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death of the drawer or indorser, by an agent duly constituted in 
his or her lifetime, such transfer will be valid and binding on his 
or her estate, provided the receiver of such note or bill takes it 
bona fide, and without knowledge of the death of the principal, 
and provided the act would have been binding on the principal, 
if done before his or her death. The act to be done, however, 
either under the power of attorney, or in relation to the bill or note, 
must be done within nine months from the death of the principal, 
or of the drawer or indorser of such note. (a) 

5. Limited Partnerships. 

By act passed in 1837, and which was to remain in force for 
ten years, but which was subsequently, by the act of 1846, ex
tended for twenty years from that date, the formation of limited 
partnerships was authorized, for the transaction of any mechanical, 
manufacturing or mercantile business, or for the transportation of 
passengers, products of the soil, or merchandise within the state. 
The act is not to be so construed as to authorize any limited part
nership for the purposes of banking or making insurance. It con
tains the general provisions, which have been enumerated under 
the laws of other states, as to the general and special partners, their 
respective ri,<.!;ilts, duties and liabilities, the certificate of the part
nership agreement, its recurdation with the clerk of the court of 
those districts where the business of the partnership is transacted, 
the publication for six weeks after such registry of the terms of the 
partnership, the requisites for the alteration, renewal, continuance 
or dissolution of the same, the invalidity of any sale or transfer of 
the effects of the partnership, or of the individual partners, or of 
any security executed by all or either of them in contemplation 
of insolvency, for the purpose of preferring a creditor or creditors 
of the partnership or of the individual partner, over other credi
tors of the partnership, &c. (b) 

(a) St. vi. 359. (b) lb. vi. 578; Acts of 1846,365. 
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6. Limitation of Actions. 

All actions of detinue, trover, replevin, account, (except such 
as concern the trade of merchandise between merchant and mer· 
chant,) debt founded upon any contract without specialty, cove· 
nant, and C:1~e, must be brought within four years. (a) There is a 
saving of five years, after the removal of the disability, in favor of 
person'i beyond seas, feme covert, or imprisoned, and a saving in 
fa;-or of infants of two years after they come of age, and of three 
years if they are also beyond seas. (b) 

All actions against an executor or administrator must be 
brought \\"ithin two years after the death of the testator, or the 
accruing of the cause of action. (c) 

The ·statute is not to be so construed as to defeat the rights 
of minors, when it ha<; not barred the right in the lifetime of the 
ancestor, before the accrual of the rights of the minor. (d) 

7. Attachment. 

In the case of a debtor whu is a non.resident, or a citizen who 
has been absent more than a year and a day, or a debtor who abo 
sconds. or is removing out of the county, or conceals himself so 
that the ordinary process of law cannot be served upon him, his 
creditor, wherever residing, may obtain a writ of attachment 
against his estate, both real and personal. The writ is demanda· 
ble of common right, on the plaintiff's giving bond to the defend. 
ant in double the amount for which the attachment issues, condi. 
tioned to pay all damages which the defendant may sustain by 
reason (If the illegal issuing of the attachment. The defendant 
cannot dissoh'e the attachment, or impair the lien of the writ upon 
the property originally attached, without putting in bail to the 
action, but he may appear by attorney duly authorized by a war· 
rant filed in the clerk's office from which the writ emanated, and 
defend the action. If in such case judgment is rendered against 
him, it shall be final and conclusive, and the plaintiff may sue out 
the ordinary writs of execution. 

(a) St. ii. 586, (b) Th. 586. (c) Th. (cl) Th. vi. 238. 
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It is the duty of any garnishee to surrender the property of the 
absent defendant in his hands, unless he claims the same under 
oath as a creditor in possession, or to give bond for the safe keep
ing and forthcoming of the same, when required. Unless he com
plies with these requisitions, a personal judgment may be rendered 
against such defaulting garnishee. 

Upon the return of a writ of attachment, it is the duty of the 
Court of Common Pleas, or any law judge at chambers to appoint 
one or more assignees, with full power and authority to receive 
and take from the sheriff or garnishee all the estate, real and per
sonal, of the absent debtor, and to collect the debts and receive 
the rents and profits of the realty, and whose duty it shall be to 
dispose of the same according to the order of the Court of Com
mon Pleas. (a) 

The proceeds of the attachment are for the sole benefit of the 
attaching creditor. The first writ which is lodged in the sheriff's 
office is entitled to a priority of lien on the absent debtor's goods, 
though a second writ of attachment may be first served upon a 
garnishee. (b) 

There is some difference between foreign and domestic attach
ments, but it does not seem necessary to be noted. 

8. Insolvent Law. 

There are two distinct classes of provisions in South Carolina 
for the benefit of insolvent debtors: the one established and regu
lated by the act of 1759, and which operates somewhat as a bank
rupt law, affording general and permanent relief; and the other 
depending on the act of 1788, and which only affords a partial and 
telllporary relief from imprisonment. The former and earlier act 
will be first considered. It provides that persons in custody, or 
on the prison's bounds, and who desire to surrender their estates 
to satisfy their debts, may, within one month from their arrest, 
petition the court from which the process issued, certifying the 
cause of their imprisonment, and annexing a schedule of their 
real and personal estate. upon which petition the court shall direct 

(a) AclB of lI'l.&4, 290; Acts of 1843, 256; Statutes at Large, vii. 214,294; 
vi. 431 ; iv. 544 ; ii. 589,592. (b) Callahan v. Howell, 2 Bay 8. 
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the petitioner to be brought before it at an appointed time, thr~ 
months' notice thereof having been previously given to his cred 
tors by publication in some newspaper or otherwise, for the pUl 
pose of examining into the matter of the petition in a summar 
way, and hearing what may be alleged for or against the dischar~ 
of the prisoner. The debtor is required at such time to make a 
oath, in effect, that the schedule he has presented is true and con 
plete, that he has not since his arrest made any disposition of h 
property for his own benefit or to defraud his creditors, and th: 
he will use his utmost efforts to make the property set forth avai 
able to his assignee, &c. If the court, upon examining the pr 
soner, is satisfied of the truth of his affidavit, it shall set asic 
certain articles trifling in amount, for the benefit of the prisone 
and order him to make an assignment on the back of his petitio 
of all his estate, real and personal, to the suing creditor, or sue 
other persons as the court may direct, in trust for such suing crl 
ditor, and such other creditors of the petitioner as shall be willir 
to receive a dividend of his estate, and shall within twelve montl 
from exhibiting the petition, make their demands. By such a 
signment, the estate of the debtor is completely vested in his a 
signees, who are authorized to take possession of and collect tl 
same. 

The effect of the discharge is to acquit the debtor from: 
deLts, contracts, or demands of the creditors on whose suit he 
charged, and all other creditors who have accepted any dividel 
from his estate, and to debar any creditor whatsoever from brin 
ing any action against the debtor for the period of twelve mont 
frol11 such discharge. The act also provides for the sale, colle 
tion, and distribution of the estate among the creditors refem 
to, by the assignees. The discharge will be invalidated byal 
fraud or concealment. (a) 

The act of 1788, provides that any prisoner in custody ( 
mesne process or on execution, may, on petition to one of ti 
judges of the court whence the process has issued, or one of t: 
commissioners appointed for taking special bail in the circuit d 
tricts, and ten days' public notice to his creditors, be discharg 
from confinement and relieved from future arrest by the suil 

(a) B. D. ii. 148 to 160. 
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creditor, on assigning his estate, or so much thereof as will satisfy 
the demand of the suing creditor. This discharge wiII not affect 
any other creditor, or exempt after acquired property of the debtor 
from being taken in execution to satisfy the claim of the creditor 
from whose execution he has been released, where the estate sur
rendered by him is insufficient. 

Where a prisoner applying for the benefit of this act is charged 
with fraud, a jury may be summoned to try the facts, according 
to whose verdict he shall be discharged or remanded. (a) 

9. Effect of Death upon the Rights of Creditors. 

There is an ordinary in each district, who has cognizance of 
the probate of wills, of letters testamentary and of administra
tion, the examination and settlement of the accounts of execu
tors and administrators, the distribution of assets, L\cC. 

Executors or administrators are to pay the debts of the tes
tator or intestate, in the following order: 

1. Expenses of funeral and last sickness. and charges of pro-
bate of will or letters of administration. 

2. Debts due to the public. 
3. Judgments, mortgages, and executions. the oldest first. 
4. Rents, then bonds or other obligations, and lastly debts due 

on open account. 

No preference whatever is to be given. to creditors in equal 
degree. where there is a deficiency of assets, except in the cases 
of judgments, mortgages that shall be recorded from the time of 
recording, and executions lodged in the sheriff's office, the oldest 
of which shall be fir~t paid; or in those cases where a creditor 
may have a lien upon any particular part of the estate. Execu
tors and administrators hold as trustees, and cannot pay thew
sel\'t's first, as in England. (b) 

Executors or administrators are required to give three weeks' 
notice, by advertisement in the state papers, or at three different 
places of the mn~t public resort in the county, for creditors to 
render an account of their demands. They are allowed twelve 

(al St. vi. 492. (b) Brev. Dig. 335; Griffith's L. R. iv. 860. 
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months to ascertain the debts of the deceased, and will not be 
liable to any creditors failing to present their claims within that 
time. No action can be instituted agaiJ~.st an executor or admin. 
istrator, as such, until nine months from the death of the testator 
or intestate. 

Executors and administrators are required to render an an· 
nual account of their receipts and expenditures to the ordinary 
of the district, and for neglecting the same, they will lose the 
right to their commissions, and also be responsible in damages for 
any injury arising to any person interested. (a) 

Sales of personal property, unless authorized by the will, can· 
not be made by an executor, without the order of a court of 
ordinary, or court of equity, which can be obtained, wher· 
ever such sale is desirable, either for a division of the property, 
the payment of debts, or to prevent the loss of perishable arti. 
cles. (b) 

Lands are made assets for the satisfaction of debts, in the same 
manner as real estates are liable in England to the satisfaction of 
debts due by bond or specialty. (c) 

Thus, they are liable from the time of a judgment rendered 
against the debtor himself, if a judgment has been rendered in 
his lifetime; or they are liable in the hands of the heir, although 
he is not named in the contract, and although it be simple and by 
parol; or the heir is answerable for their value if aliened by him 
before suit brought. (d) 

10. Proceedings in Civil Suits. 

Bail.-No person excepting transient persons can be held to 
bail for a less sum than fifty pounds current money; nor upon 
any writ of capias ad respondendum for debt, unless an affidavit 
before some judge or justice of the peace or clerk of the Court of 
Common Pleas be indorsed or annexed to the writ before service, 
of the "sum really due;" nor for any other cause, without a 
judge's order, on probable cause shown, to be indorsed on or 
annexed to the writ, expressing the sum for which bail shall be 
given. (e) 

(a) B. D. 335. (b) lb. ix. 5. (e) lb. ii. 2. (c:) Th. i. 2, note. (e) Th. i. 53. 
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No proceedings can be had upon the bail bond, until judgment 
and execution against the principal. A scire facias may then 
issue against the bail to show cause why execution for the judg
ment should not issue agains,t them. On a scire facias returned, 
or two nihils, judgment may be obtained against the bail. (a) 

Where a resident of the state, indebted by bond, note or other
wise, is about to remove or abscond from the limits of the state 
before the maturity of the debt, the creditor upon making affida
vit to these facts, and to his ignorance of such contemplated 
removal when the contract was made, or when he became the 
holder of the claim, may hold such debtor to bail, to appear at 
court the day after the day of payment. The proceedings 
will, however, be dismissed with costs, if the debtor disprove 
the allegation of ignorance of his intention to remove. 

Ju(~r;ment and execution. (b)-Execution may be sued out at 
any time within three years from the rendition of a judgment 
against the lands, goods and chattels, or body of the defendant. 
After that period, the plaintiff must revive his judgment by 
scire f:tcias or action of debt, before taking out an execu
tion. (c) 

The only writs of execution that are known in practice, are 
those of fieri facias and capias ad satisfaciendum. The former 
runs against the real as well as personal estate of the debtor. (d) 
It takes eflect as to personalty, only from the time of its delivery 
to the officer to be executed, and a<;; between two writs, that has 
prillrity which was first deli\'ered; as against purchasers bona 
fide and for a valuable consideration, it binds the realty only from 
the day of signing the judgment. (e) The writ may be sent to any 
('I1\1l1ly to which the debtor may remove, or where his estate may 
he found. 

Trust estates may be taken and sold upon an execution 
against the party for whose use they are held. 

There are no appraisement laws, or any laws authorizing a 
delay beyond that required to advertise the property. 

The body of a defendant cannot be taken in execution 

(a) Brev. Dig. i. 53. (b) St. vii. 226,227; vi. 5, 218. 
(c) Broughton ". Dawson, 1 Nutt & McChord,403. 
Cd) Durphey •. Nclaon, " McChord 129. (t) B. D. ii. 221. 
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where the debt or damage is less than twenty pounds current 
money. (a) 

A person may be released from imprisonment on a ca. sa. by 
consent of both parties, without dis.charging the debt, or in any 
manner impairing the lien of the judgment, or affecting the right 
of a plaintiff to sue out subsequent writs of ca. sa. or fi. fa. (b) 

No female can be arrested on a writ of ca. sa. (c) 
Remedy against sheriffs.-Any sheriff refusing to pay over 

money collected by him within ten days, is liable to a penalty 
of fifty per cent. on the sum so received, to be recovered by ac
tion of debt. (d) 

Courts.-A Court of Common Pleas is held twice a year in 
each district, having a general common law jurisdiction. There 
are also four Chancery Courts in the state, among which are dis
tributed all matters of equitable cognizance. 

(a) B. L. 326. (b) St. vi. 1. (c) lb. 237. (d) B. D. ii. 448. 
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II. COURTS. 

1. Choses in Action. 

An bonds, promissory notes, or liquidated demands may be 
assigned and transferred by indorsement, in like manner as inland 
bills of exchange, unless the maker of such instrument restrain 
its negotiability by expressing such intention in the body thereof. 
The general principles of commercial law as to promissory notes 
have been materially changed by statute. Demand of the maker 
and notice of default, are not necessary to bind the indorsers; 
but they are regarded as sureties on such instruments, and may 
be sued in the same manner and in the same action with the prin
cipal or maker. This provision does not apply to promissory 
noles, intendell to be negotiated at any chartered bank, or which 
are deposited in such bank for collection. The indorser of any 
such instrument may require the holder on its maturity, to collect 
the same, and if the holder does not proceed to do so within three 
months from the time of such requisition, the indorser will be 
released from liability. (a) 

(II) Hotchkiss' Statute Laws, 440. 
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Suits against indorsers.-Where the indorser of a note lives 
in the same county with the principal, the former cannot be sued 
without first suing the latter; but they may be sued together in 
the same action and district. (a) 

Damages upon protested bills of exchange.-Whenever any 
bill of exchange, hereafter to be drawn or negotiated (1823), 
within this state upon any person within the United States, is re
turned unpaid, and duly protested for non-payment, as in the case 
of foreign bills of exchange, the holder of such bill may recover 
from the drawer or indorsers thereof, five per cent. damages over 
and above the principal sum for which said bill of exchange has 
been drawn, together with lawful interest, on the aggregate amount 
of such principal sum from the time at which notice of such pro
test was given, and payment of said principal and damages de
manded. The same damages are recoverable, whatever may be 
the residence of the drawer or acceptor, where the protested 
bill was drawn in Georgia, upon or payable at a place within the 
United States, but without that state. Where any foreign bill 
of exchange drawn within the state, is returned protested for 
non-payment, the holder may recover from those liable for the 
payment of such bill, the amount of the same with costs and 
charges of protest, and interest upon such sums from the date of 
the protest, until presentment of the bill for payment in Georgia, 
at the rate established at the place where the bill was payable; 
if such bills are at a premium, then the amount of the premium 
upon the face of the bill, and charges; if such bills are at a dis
count, then the holder shall deduct the amount thereof from the 
preceding items. The holder may also recover ten per cent. 
damages upon the amount of the bill, and the legal interest estab
lished in Georgia, upon the entire sum to which he would be thus 
entitled, from the time of demanding the same, until it is paid. (b) 

2. Interest. 

The computation of time is required always to be made by 
the calendar and not the lunar months. The legal rate of interest 
is eight per cent. per annum. Where more is reserved, the cred-

(a) H. S. L. 663. (b) lb. 439. 
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itor can only recover the principal of his debt, but he is liable to 
no forfeiture. (a) 

3. Agents. 

All powers of attorney for the sale of lands are to be deemed 
in full force, until notice to the agent of a countermand, revoca
tion, or death of the principal. (b) 

4. Effect of Marriage upon Rights of Property. 

Upon marriage, the real estate of the wife becomes vested in 
the husband, as fully as if it were personal property. The hus
band is declared to be the sole heir of an intestate wife; and where 
the husband dies without issue, the wife may inherit. (c) 

5. Frauds. 

The English statute of 29 Chas. II. against frauqs and perju
ries has been adopted in Georgia without any substantial varia
tion: also the statute of 13th and 27th Eliz. against fraudulent 
conveyances. (d) 

6. Partnerships. 

The following is the act of Georgia as to limited partner
ships: (e) 

By whom formed; for what purposes.-Limited partnerships 
for the transaction of any mercantile, commercial, mechanical, 
manufacturing, mining, or agricultural business, within this state, 
may be formed by two or more persons, upon the terms, with the 
rights and powers, and subject to the conditions and liabilities 
herein prescribed; but the provisions of this act shall not be con
strued to authorize any such partnership for the purpose of bank
ing, or making insurance. 

How constituted.-Such partnerships may consist of one or 
more persons, who shall be called general partners, and who shall 
be jointly and severally responsible as general partners, and of one 

(0) H. S. L.442. (b) lb. 404. (e) lb. 428. (d) lb. 424, 421. 
(e) lb. 373 to 378. 

23 
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or more persons who shall contribute in actual cash, a specific 
sum as capital to the common stock, who shall be called special 
partners, and who shall not be liable for debts of the partnership 
beyond the fund so contributed by him or them to the capital, 
except as hereinafter provided. 

Business, by whom transacted.-The general partners only 
shall be authorized to transact business, and to sign for the part
nership, and to bind the same. 

Certificates of partnership; specifications of certificate.
Persons desirous of forming such partnership shall make and sev
erally sign, by themselves or attorney in fact, a certificate which 
shall contain: 

1st. The name of the firm under which such partnership is to 
be conducted. 

2d. The general nature of the business intended to be tran
sacted. 

3d. The names of all the general and special partners inserted 
therein, distinguishing which are general, and which are special 
partners, and their respective places of residence. 

4th. The amount of capital which each special partner shall 
have contributed to the common stock. 

5th. The period at which the partnership is to commence, and 
the period at which it shall terminate; and when made by an 
attorney in fact, the power of attorney duly authenticated shall 
be recorded along with such certificate. 

Howacknowledged.-The certificates shall be acknowledged 
by the several persons signing the same, or their attorney in fact, 
before a judge of the Superior or Inferior Court, or a justice of 
the peace, or notary public, and such acknowledgment shall be 
certified by the officer before whom the same is made. 

Certificates and powel'S of attorney, when and where filed.
The certificate and power of attorney in fact, so acknowledged 
and certified, shall be filed in the office of the clerk of the Supe
rior Court of the county, in which the principal place of business 
of the partnership shall be situated, and shall also be recorded by 
him at large, in a book to be kept for that purpose, open to public 
inspection. If the partnership shall have places of business, sit
uated in different counties, a transcript of the certificate and 
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power of attorney in fact, and of the acknowledgment thereof, 
duly certified by the clerk in whose office it shall be filed, under 
his official seal, shall be filed and recorded in like manner in the 
office of the clerk of the Superior Court in every such county: 
and the clerk for each and every registry required by this act, 
shall be entitled to the sum of five dollars. 

Affidavit.-At the time of filing the original certificate, with 
the evidence of the acknowledgment thereof, as before directed, 
an affidavit or affidavits of the several general partners shall also 
be filed in the same office, stating that the sums specified in the 
certificate to have been contributed by each of the special part
ners to the common stock, have been actually and in good faith 
paid in cash, and a certified copy of such certificate, power of 
attorney, and affidavits, shall be evidence in all courts and places 
whatsoever. 

Inf01'mal partnerships.-No such partnerships shall be 
deemed to have been formed, until such a certificate as is herein 
mentioned, shall have been made, acknowledged, filed and 
recorded; nor until an affidavit shall have been filed as above 
directed; and if any false statement be made in such certificate 
or affidavit, or if such partnership business be commenced before 
such certificate or affidavit is filed, all the persons interested in 
,uch partnership shall be liable for all the engagements thereof as 
;!eneral partners. 

IIow published.-The partners shall publish the terms of the 
partnership, when registered, for at least six weeks immediately 
after such registry, in one newspaper in the county in which the 
place of business is situated, and in one newspaper in the city of 
Milledgeville. If no newspaper should be published in the county 
in which the business is to be transacted, the notice shall be pub
li,hed in all the newspapers in the city of Milledgeville as before 
required, and if such publication be not made within two months 
from the time of filing such certificate and affidavit, the partner
"hip shall be derillcd general. 

Evidence of publication.-The affidavits of the publication of 
such notice by the printers, publishers or editors of the news
papers in which the same shall be published, may be filed in the 
office of the Superior Court in which the certificate has been 
filed, and shall be evidence of the facts therein contained. 
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Renewal or continuance of partnership.-Every renewal or 
continuance of such partnership beyond the time originally fixed 
for its duration, shall be certified, acknowledged, and recorded, 
and an affidavit of a general partner be made and filed, and notice 
be given in the manner herein required for its original formation; 
and every such partnership which shall be otherwise renewed or 
continued, shall be deemed a general partnership. 

Alterations of name, etc., deemed a dissolution.-Every altera· 
tion which shall be made in the names of the partners, in the 
nature of the business, or in the capital or shares thereof, or in 
any other matter specified in the original certificate, shall be 
deemed a dissolution of the partnership; and every such partner. 
ship which shall in any manner be carried on after any such 
alteration shall have been made, shall be deemed a general part. 
nership, unless renewed as a special partnership, according to the 
provision of the last section. 

Name offirm.-The business of the partnership shall be con· 
ducted under a firm, in which the names of the general partners 
only shall be inserted, without the addition of the word" com· 
pany," or any other general term; and if the name of any special 
partner shall be used in such firm, he shall be deemed a general 
partner. 

Suits.-Suits to be brought by any partnership to be formed 
under this act, shall be in the name or names of the general part· 
ners only; and suits against such partnership shall be brought 
against the general partners only; except in cases where the 
special shall be rendered liable as general partners, in which 
cases suits may be brought against all the partners jointly or 
severally, or anyone or more of the special partners may be 
sued in the same action with the general partners. 

Capital stock not to be withdrawn.-No part of the sum 
which any special partner shall have contributed to the capital 
stock, shall be withdrawn by him, or paid or transferred to him 
in the shape of dividends, profits or otherwise, at any time during 
the continuance of the partnership, but any partner may annually 
receive lawful interest on the sum so contributed by him, if the 
payment of such interest shall not reduce the original amount of 
such capital; and if, after the payment of such interest, any 
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profits shall remain to be divided, he may also receive his portion 
of such profits, but shall not be liable for any debts previously 
contracted by the general partners. 

Interest and profits, when to be restored.-If it shall appear 
that by the payment of interest or profits to any special partner, 
tbe original capital has been reduced, or the firm shall be unable 
to pay its debts, the partner receiving the same shall be bound to 
restore the interest or profits received by him, necessary to make 
good his original share of the original stock. 

Privileges and liabilities of special partners.-A special part
ner may at any time examine into the state and progress of the 
partnership concerns, and may advise as to their management, 
but he shall not transact any business on account of the partner
ship, nor be employed for that purpose as agent or otherwise. 
If he shall interfere, contrary to these provisions, he shall be 
deemed a general partner; but he may act as the attorney or 
counselor at law or in equity, for the partnership, without being 
liable to become a general partner. 

Liability of general partners.-The general partners shall be 
liable to account to each other, and to the special partners, for 
their management of the business of the firm, both in law and 
equity, as other partners are now by law and equity. 

Partners guilty offraud, how punished.-Every partner who 
shall be guilty of any fraud in the affairs or business of the part
nership, shall be liable civilly to the party injured, to the extent 
of his damage; and shall also be liable to an indictment for a 
misdemeanor, punishable by fine or imprisonment, or both, at the 
discretion of the Huperior Court, by which he shall be tried. 

Fraudulent assignments invalid.-Every sale, assignment, or 
transfer of any of the property or effects of such partnership, 
made by such partnership when insolvent, or in contemplation of 
insolvency, or after or in contemplation of the insolvency of any 
partner, with the intent of giving a preference to any creditor of 
such partnership, or insolvent partner, over other creditors of such 
partnership; nnd every judgment confessed, lien created, or 
security given by such partnership, under the like circumstances 
and with the like intent, shall be ,"oid as against the creditors of 
such partnership. 
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By general or special partners.-Every such sale, assignment, 
or transfer of any of the property or effects of a general or 
special partner, who may have become liable as a general partner, 
made by such general or special partner when insolvent, or in 
contemplation of insolvency, or after or in contemplation of the 
insolvency of the partnership, with the intent of giving to any 
creditor of his own, or of the partnership, a preference over 
creditors of the partnership, every judgment confessed, lien 
created, or security given, by any such partner, under the like 
circumstances and with the like intent, shall be void as against 
the creditors of the partnership. 

Liability oj special partners Jar a violation.-Any special 
partner who shall violate any provision of the two last preceding 
sections, or who shall concur in or assent to any such violation 
by the partnership, or by any individual partner, shall be liable as 
a general partner. 

Special partners, when not allowed to claim as creditors.-In 
case of the insolvency or bankruptcy of the partnership, no 
special partner shall, under any circumstances, be allowed to 
claim as a creditor until the claims of all the other creditors of 
the partnership shall be satisfied. 

Dissolutions, how effected.-No dissolution of such partner· 
ship by the acts of the parties, shall take place previous to the 
time specified in the certificate of its renewal, until a notice of 
such intended dissolution shall have been filed and recorded in 
the clerk's office in which the original certificate was recorded. 
and published at least once a week, for four weeks. in a news· 
paper printed in each of the counties where the partnership has 
places of business; but if no newspaper be printed in such 
counties, then the notice shall be published for four weeks in all 
the newspapers in the city of Milledgeville, which notice shall be 
signed by all the partners, or their representatives: Provided, that 
nothing herein contained shall be so construed as to affect the 
collection of any demand against either of the special partners. 
which may have been contracted previously to the commence
ment of such special partnership. 

Copartners in general; illegal use of names.-It shall not be 
lawful for any persons who are partners in trade, or business of 
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any kind, to insert or use in their partnership, firm, s~yle. and 
name, the name of any person not actually a copartner with them 
at the time his or her name is so inserted or used, nor shall it be 
lawful to continue, in any partnership, firm, style, and name, the 
name of any individual partner, after he or she shall have retired 
from the partnership: Provided, that this act shall not be so con
strued as to prevent the collection of debts due to any partner
ship after its dissolution, or after the retirement of any partner, 
in the name previously used, in conformity with this act. 

Penalty for violation.-Each and every individual violating 
the provisions of this act, shall forfeit and pay the sum of one 
hundred dollars for each and every day such name may be used; 
to be sued for and recovered by any person who may prosecute 
for the same. 

Execution of sealed instruments.-In all suits, either in favor 
of, or against partners, or persons jointly interested, and in all 
cases where such partners or persons jointly interested, shall in 
any wise become connected with any suit or other matter, pend
ing in any of the courts of this state, in any way whatsoever, 
wherein it shall become necessary for said partners or persons 
jointly interested to give bond, it shall and may be lawful for any 
one of said partners or persons jointly interested, to execute the 
same, by signing the names of all of said partners or persons 
jointly interested; and the same shall be obligatory, and binding 
upon every of said partners or persons interested. 

7. Limitation of Actions. 

All actions of trespass, detinue, trover, and replevin, for taking 
away goods and cattle, all actions upon account and upon the 
case, other than such accounts as concern the trade of merchan
dise between merchant and merchant, their factors or servants, 
all actions of debt grounded upon any lending or contract with. 
out specialty, within four years after the cause of action accrues. 

All actions founded upon bonds or instruments under seal, 
must be brought within twenty years from the maturity of the 
instrument; all actions founded upon notes and other acknow
ledgments under the hand of the party, shall be commenced 
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within six years from the time such acknowledgment shall be 
due. There is the usual saving in favor of infants, feme coverts, 
or persons non compos mentis, of the period of the limitation 
after the removal of their respective disabilities. (a) 

10. Effect of Death upon the Rights of Credito1'S. 

Within three months from the probate of a will or the grant 
of letters of administration, the executor or administrator shall 
make out and return an exact inventory of the personal estate, 
and shall also return an appraisement of the same, made by three 
or more respectable freeholders, appointed by the court. (b) 

Every executor or administrator shall give six weeks' notice 
by advertisement in one of the papers of the state, or at three dif
ferent places of the most public resort in the county, for creditors 
to give an account of their demands. 

Executors or administrators are allowed twelve months from 
their qualification to ascertain the debts due to and from the de
ceased: and no action may be commenced against them in their 
representative capacity, until twelve months after the death of the 
testator or intestate. 

They will not be liable to make good the claim of any creditor, 
who does not present a statement thereof, within the foregoing 
period. 

Debts due by a testator or intestate as guardian, executor or 
administrator are to be paid before any other debt of such testa
tor or intestate. Executors and administrators are to observe the 
following order in the payment of debts: first, the funeral and 
other expenses of the last sickness; second, charges of probate ana 
will, or of the letters of administration; third, debts due to the pub
lic; fourth, judgments, mortgages and executions, the eldest first; 
fifth, rent; sixth, bonds, and other obligations; seventh, debts due 
on open accounts. Where there is a deficiency of assets, no pre· 
ference is to be given to creditors of an equal degree, except in the 
case of judgments, mortgages that shall be recorded from the time 
of recording, and executions lodged in the sheriff's office, the eld
est of which shall be first paid, or in those cases where a creditor 
may have a lien on any part of the estate. (c) 

(a) H. S. L. 541. (b) lb. 476. (e) lb. 485 
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The real estate of a party who dies charged in execution, may 
be sold under a new execution, as if such party had never been 
charged in execution. (a) 

Heirs and devisees are liable to creditors of the deceased by 
bond or specialty, to the value of the lands descended or devised. (b) 

Real estate being liable to execution in the same manner as 
personal, may be taken and sold on a judgment against an execu· 
tor or administrator, in his representative capacity. 

It is the duty of executors and administrators to render an 
annual account of their administration upon the first of January, 
to the register of probate of the county in which they have quali. 
fied: and for neglect in this matter an executor or administrator 
loses his right to commissions, and renders himself liable for any 
damages that may be sustained by any party in interest. (c) 

The Inferior Courts of each county have jurisdiction and au
thority as courts of ordinary in all matters testamentary and relat. 
ing to the administration of the estates of deceased persons, the 
appointment and qualification of executors and administrators, the 
settlement of their accounts, distribution of estates, &c. (d) 

9. Insolvent Laws. 

Any person confined for debt, whether charged in execution 
or otherwise, who lIlay be unable to satisfy the same, or to give 
bail for his appearance to the action, and is willing to surrender 
his estate for the benefit of his creditors, may apply for a discharge 
as an insolvent debtor to any judge of the Superior Court or jus. 
tice of the Inferior Court. 

The creditors at whose suit the debtor is confined, and also all to 
whom he is indebted, shall be summoned, thirty days beforehand, 
to appear personally, or by attorney, at a day to be appointed for 
the examination of the debtor and his condition; the notice to be 
served personally upon or left at the usual place of abode of credi
tors residing in the state, or where they reside out of the state, to 
be served in the same manner upon their attorneys, or if they have 
no attorney, then the notice is to be published for two months pre
vious in one of the Savannah or Augusta papers. The court at 

(/I),H. S. L. 602. (6) lb. 459. (el lb. 476. Cd) lb. 686. 
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such time is to examine into the matter of the petition and into 
any suggestions which may be made of fraud on the part of the 
debtor, for the trial of which a jury may be impanneled. If the 
court shall be satisfied of the insolvency of the petitioner, and the 
fairness of his proceedings, they shall administer to him the usual 
oath of an insolvent debtor, and direct him to deliver over and 
assign to some person or persons, who shall be nominated by a 
majority of the creditors, his whole estate real and personal, in 
trust for and to the use of his judgment creditors. The debtor is 
then to be discharged from imprisonment, and his body cannot be 
taken in execution upon either mesne or final process, on ac
count of any debt contracted previously to such discharge. The 
property, both real and personal, which such debtor may acquire 
is however always subject to be taken in execution by his creditors. 

A debtor imprisoned upon a ca. sa. may release his body, upon 
tendering to the officer a bond with sufficient surety, conditioned 
for his appearance at the next term of the court, from which the 
process issued, and applying for a discharge as an insolvent. If 
this bond is forfeited for any other reason than the sickness or death 
of the debtor, judgment will be entered up against principal and 
securities, upon which no indulgence will be allowed. If the debt
or appears, ten days' previous notice having been given to his 
creditors of his intention, he may take the oath of insolvency, and 
upon surrendering his estate be exempted from future imprison
ment in every case in which notice has been given to his creditors. 
Where any creditor suggests fraud or concealment on the part of 
his debtor, an issue may be made up for the trial of the same by a 
jury, and if it shall be found against the debtor, he wiII be com
mitted. (a) 

10. Proceedings in Civil Suits. 

Attachment.-Where any debtor is a non-resident, or where 
he is actually removing without the limits of the state, or of any 
county, or where he absconds or conceals himself, or defies the 
sheriff, so that the ordinary process of law cannot be served upon 
him, any judge of the Superior Court, or justice of the InferiOi 
Court, or justice of the peace, may, on affidavit made of such fact 

(a) H. s. L. 308 to 315. 
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by a creditor or his agent, grant an attachment against the estate 
of the debtor, or so much thereof, as may be necessary to satisfy 
the plaintiff's demand. It is the duty of the sheriff to levy such 
writ upon any estate, real or personal, of the debtor wherever to 
be found, and to summon all persons indebted to, or having in 
possession effects of the debtor, to appear at the next court to be 
held for the county, and answer as to the same. If the return 
of the garnishee is disputed, an issue may be made up to try the 
same, and judgment will be rendered according to the verdict of 
a jury. 

There are the usual provisions for the sale of property, 
where it is perishable, the replevy of it by the defendant, judg
ment against the garnishee, trial of the right of property where 
it is contested, &c. 

The judgment in attachment only binds the property attached, 
unless the defendant has become a party to the attachment, or 
has returned to the county after the emanation of the writ, and 
been served with personal notice of the proceedings ten days be
fore final judgment, in either of which cases a judgment will bind 
the entire estate of the defendant. 

The attachment first served is in every instance to be first 
satisfied. 

Where a debtor whose obligation is not due, is about to re
move, or is removing beyond the limits of the state, any creditor 
or his agent, upon making oath to such fact and also to the 
amount of the indebtedness, may obtain an attachment against 
his property. 

There are also special provisions for attachments against in
surance companies carrying on business in the state of Georgia, 
and also in favor of securities who have paid the debt of the 
principal, or against whom process is pending for the collection 
of the same, or where, before the maturitv of the claim the 
principal debtor is about removing his prope;ty from the sta;e. 

Attachments may also issue in all cases where a suit has been 
instituted, and pending the suit, the defendant places himself in a 
situation in which the suing out an attachment would have been 
authorized. (a) 

(a) H. S. L. 550 to 560. 
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Bail.-The cases in which bail may be demanded depend 
upon the principles of the common law. The statute has added 
the requisition of a previous affidavit by the pl.iintiff of the amount 
claimed by him, and that he has reason to apprehend the loss of 
the same, unless the defendant is held to bail. Such affidavit 
may be made before any judge, justice of the Inferior Court, or 
justice of the peace within the state, or any judge or justice of a 
Superior Court of any of the United States. In the latter case, 
the seal of the state must be annexed thereto, and a certificate 
of the governor, certifying that the person taking the affidavit is 
one of the judges of the Superior Court of that state. 

Where no bail has been taken on the institution of a suit, 
or having been required, has been discharged, bail may be 
required upon a similar affidavit pending the proceedings. (a) 

Judgment and execution.-J udgments bind the property of 
the defendant from their date; but judgments rendered at the 
same term are to be considered as of equal date, and no execu
tion on such judgment can obtain any priority by being delivered 
to the officer before other executions on similar judgments. 
Where, however, a purchaser of property bound by a judgment 
for a valuable consideration, and without actual notice of the 
judgment, has been in peaceable possession of the same, if real 
estate, for seven years, if personal, for four, he cannot be dis
turbed. 

A judgment becomes dormant where no execution has been 
sued out, or if sued out. not returned for seven years after the 
date thereof. Any party against whom a judgment has been ren
dered may obtain a stay of execution for sixty days, upon giving 
security for the payment of the same and costs. 

Writs of execution may be taken out, directed to all or 
any of the sheriffs of the state, to be levied either upon the real 
and personal estate of the defendant, or upon his body. The dis
charge of a debtor imprisoned upon a ca. sa., does not operate as 
satisfaction of a debt, unless it has been actually paid, and the 
creditor may take out execution of fi. fa. against his estate. 
Property seized upon execution must be sold on the first Tuesday 
of each month. Where real estate is sold, thirty days' previous 

(a) H. S. L. 564,565. 



GEORGIA. 365 

Courts. 

notice must be given by advertisement in a newspaper, and also 
in three of the most public places of the county. (a) 

Besides various minor articles exempt from execution, fifty 
acres of land may be reserved by the head of each family. (b) 

Garnishment.-A process of garnishment pending any suit, 
or after the rendition of judgment, may issue against any person 
indebted to the defendant, or having effects of the defendant in 
his hands. Upon this summons, similar proceedings arc to be 
had as in cases of attachment, and judgment entered against the 
garnishee for the amount confessed or ascertained to be in his 
hands belonging to the defendant. (c) 

11. Oourts. 

There is in each county an Inferior Court, which has a gen
eral common law jurisdiction, except in cases involving the title 
to real estate, and which holds two terms in the year. There 
are also eleven Superior Courts, having a general common law 
and equitable jurisdiction in their respective circuits, and which 
also hold a spring and fall term in each of the different counties 
of the state. 

(0) H. s. L. 597 to 608. (b) lb. 317. (c) lb. 560 to 564. 
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I. BONDS, BILLS OF EXCHANGE AND PROMISSORY NOTE. 

2. INTEREST. 

3. FRAUDS. 

4. EFFECT OF MARRIAGE UPON RIGHTS OF PROPERTY. 

5. LIMITED PARTNERSHIPS 

6. LIMITATION OF ACTIONS. 

7. ATTACHMENT. 

S. PROCEEDINGS IN CIVIL SUITS. 

9. EFFECT OF DEATH UPON THE RIGHTS OF CREDITORS. 

1. Bonds, Bills of Exchange, and Promissory Notes. 

The assignment or indorsement of any bond, note, deed, bill 
of exchange, or other writing for the payment of money, vests the 
assignee or indorsee with all the rights, powers, and capacities of 
the assignor or indorser. (a) 

A scrawl affixed as a seal to any instrument, is as effectual as 
a seal. (b) 

Upon foreign protested bills of exchange, five per cent. dama· 
ges are allowed. (c) 

All promissory notes and other instruments in writing, not 
under seal, possess the force and effect of bonds and instruments 
under seal; and it is not necessary for the plaintiff to prove the 
execution of any bond, note, or other instrument in writing, pur
porting to have been signed by the defendant, nor the considera
tion for which the same was given, unless the same shall be denied 
by the defendant under oath. An exception is allowed to the last 
provision, in favor of executors and administrators, who may deny 
the execution of such instrument, or plead a want or failure of 

(Il) Thompson's Digest, 348. (b) lb. (c) lb. 349. 
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consideration, by giving reasonable notice in writing of such In

tention to the plaintiff, his agent or attorney. (a) 

2. Interest. 

Judgments, and all contracts in which no higher rate of inte
rest is expressly reserved, bear interest at the rate of six per cent. 
per annum. Parties may stipulate for interest at the rate of eight 
per cent. Where more than eight per cent. is resen'ed upon any 
contract, the lender shall forfeit the whole amount of interest then 
due, to be recovered by a qui tam action. Where a suit is brought 
upon any note given on account of an usurious contract, the maker 
or obligor of such note is exonerated from the payment of all in
terest whatever; and in such case he is a competent witness to 
prove the usurious consideration, unless the party against whom 
the testimony is to be offered will deny upon oath the truth of the 
same. (b) 

3. Frauds. 

No mortgage of personal property is valid for any purpose, 
unless recorded in the county where the property is situated at 
the time of the execution of the mortgage, except where a bona 
fide and continuing change of possession takes place within twenty 
days from the execution of the mortgage. (c) 

All loans of goods and chattels, or limitations of a use or pro
perty therein, by way of condition, reversion, remainder, or other
wise, in goods and chattels which have remained for five years in 
the uninterrupted possession of another, unless declared by will or 
deed in writing, proved and recorded, shall be taken to be fraudu
lent and void as to the persons remaining in possession. (d) 

The statute of frauds is borrowed from the English statute of 
Chas. II.. with no substantial variation, except the addition of 
the words" promise or" before" agreement." (e) The clause as 
10 contracts for the sale of goods enacts that no contract for the 
sale of any personal property shall be good, unless the buyer shall 
accept the goods or part of them so sold, and actually receive the 

(d) Thom. Dig. 331. (6) lb. 234. (c) lb. 183. (Ii) lb. 217. (t) lb. 
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same, or give something in earnest to bind the bargain, or in part 
payment, or some note or memorandum in writing of the bargain 
or contract made, and signed by the parties to be charged there
with or their lawfully authorized agents. (a) 

4. Effect of Marriage upon Rights of Property. 

The husband does not acquire by marriage any right or title 
to the personal or real property of his wife, which remains her 
own notwithstanding coverture, and is not liable to be taken on 
execution for his debts. So, a feme covert may becvme seized 
and possessed of such property as fully as a feme sole. Such 
separate property, to be protected from the husband's debts, must 
be inventoried and recorded III the county where it is situate, 
within six months from the marriage or the time of its acquisition 
The husband is not liable for the debts of his wife, contracted 
before marriage, but her property continues to be. On the death 
of a feme covert, her husband has a child's interest in her property, 
both real and personal, and if there are no children, then her hus· 
band is entitled to administration, and to all her property of every 
description. In all sales, transfers, or conveyances of the property 
of the wife, the husband must join. (b) 

5. Limited Partnerships. 

Limited partnerships, for the transaction of any commercial 
(other than that of banking or insurance), mechanical, manufac
turing, or agricultural business, or for the transportation of per
sons, produce, or merchandise, were authorized by an act passed 
in 1838, upon the terms and conditions therein prescribed. Such 
partnership may consist of one or more persons, who shall be 
called general partners, and who shall be jointly and severally 
responsible as in ordinary cases of partnership, and one or more 
persons who shall contribute a specific sum as capital to the com· 
mon stock, who shall be called special partners, and who shall not 
be liable for the debts of the partnership, beyond the sum so con· 
lributf!d by him or them to the capital. The articles of a limited 

(a) Thomp. Dig. 218. (b) lb. 220. 
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copartnership must be executed in the presence of two subscribing 
witnesses, and must be proved before an officer authorized by law 
to record the same, or some judicial officer of the state, either by 
the acknowledgment of the parties or the oath of one of the sub
scribing witnesses. The articles of copartnership so proved, must 
be filed in the office of the Circuit Court of the county where the 
principal place of the business of the partnership is situated, and 
recorded in a book kept for the purpose. If the partnership have 
several places of business, a transcript of the articles and the pro
bate thereof, duly certified by the clerk of the county where first 
recorded, shall be filed and recorded in the office of the clerk of 
the Circuit Court of the other counties. The articles must con
tain the name of the firm, the names of the general and special 
partners, distinguishing them, and their respective places of resi
dence, the general nature of the business to be transacted, the 
amount of capital which has been contributed by each partner to 
the common stock, and the period at which the partnership is to 
commence, and at which it is to terminate. At the time of filing 
the original articles of copartnership one or more of the general 
partners must file an affidavit, stating that the amount in cash, or 
its pquivalent, specified in the articles, has been contributed by 
each of the special partners. \Vhen property constitutes a part 
of the ,tock, it must be appraised by three persons appointed by 
the judge of the Circuit Court, or where he is a party, by the 
,herirr of the county, and this appraisement, accompanied by a 
certificate of the appraisers under seal, must be filed and recorded 
in thl' office of the Circuit Court with the articles of copartner
ship. The terms of the partnership, when registered, shall be 
publi,hed for six weeks immediately succeeding in a newspaper 
published in the county where the principal place of business is 
situate, or if there is none such, in one published at the nearest 
point thereto. Until the articles of copartnership have been made, 
proved, filed, and recorded, together with the affidavit required to 
accompany them, the partnership shall not be deemed to have 
been formed. If any false statement is made in such articles or 
affidavit, or if the publication required by law is omitted, all the 
persons interested in the partnership shall be held liable for all its. 
engagements as general partners. 

21 
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The business of the partnership must be conducted under a 
firm, in which the names of the general partners only shall be in. 
serted, without the addition of "company" or any other general 
term: and any special partner allowing his name to be used in 
such firm, shall be deemed a general partner. The general part. 
ners only are authorized to conduct the business of the firm, and 
to bind it by signing its name. A special partner may at any 
time examine into the affairs of the partnership, and advise as to 
its management, but if he transacts any business on its account, 
except as an agent under a power of attorney, or in any way in· 
terferes with its management, he shall be deemed a general 
partner. 

Any partner, general or special, shall be liable to account to 
any or all the other partners, either for the management of the 
business or indebtedness thereto, by suits at law or in equity, as 
partners ordinarily are by law. Suits may be brought by or 
against the general partners, as if there were no special partners; 
and in suits brought against the partnership, it is left optional with 
the plaintiff to include any special partner who has become liable 
as a general partner by violating some of the provisions of the 
act. If by the payment of interest or dividends, the original capi. 
tal is reduced, the partner receiving the same shall be bound to 
restore the amount necessary to make good his share of the origi. 
nal stock, or he shall be deemed a general partner from the period 
when it became so reduced. 

All assignments of the property or effects of the partnership, 
or of a general partner, and all confessions of judgment and other 
assurances, made by the partnership or any of the general part· 
ners, in contemplation of the insolvency of either of the general 
partners, or of the partnership, and with the intent to prefer any 
creditor of such general partner or of the partnership, over other 
creditors, shall be void as against the creditors of the partnership. 
Any special partner violating this provision, or concurring in or 
assenting to its violation by the partnership, or any individual 
partner, shall be liable as a general partner. In case of the insol. 
vency or bankruptcy of the partnership, no special partner will 
be allowed to claim as a creditor, until the claims of all the other 
creditors of the partnership shall be satisfied. 
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Any alteration in the name of the firm, or the partners, or in 
'he nature of the business, or in the articles of copartnership, or 
in the amount of the original capital by a reduction, if made with 
the privity of the special partner, shall be deemed a dissolution of 
the partnership, and any continuance of the business thereafter 
shall be regarded as a general partnership, unless renewed as a 
special partnership. Upon any renewal or continuance of a lim
ited partnership, the requisitions of the law as to its original forma
tion must be pursued, or it will be deemed a general partnership. 
A limited partnership is not dissolved by the death of one or more 
of the special partners, nor by the death of a general partne! 
where there is more than one, before the expiration of the term 
specified in the articles for the continuance of the partnership, un
less 'the articles expressly so provide. ~o limited partnership can 
be dissolved by the acts of the parties previous to the time speci
fied in the articles, until a notice of such intended dissolution has 
been filed and recorded in the clerk's office where the original 
articles of copartnership were recorded, and also published once 
a week for four weeks in a newspaper printed in each of the 
counties where the business of the copartnership has been con
ducted; or if there be no such newspaper, then in the one nearest 
thereto; the notice to be signed by all the parties or their repre
sentatives. (a) 

6. Limitation of Actions. 

All actions of detinue, all actions of trover and replevin, for 
takillg away of gooJs and chattels, all actions of account and 
upon the case, other than such accounts as concern the trade of 
merchandise between merchant and merchant, their factors or 
servants, all actions of assumpsit or debt grounded upon any 
It·nding or COli tract without specialty, must be brought within five 
y(·a.rs after the cause of action has accrued. 

All actions or suits founded upon any account for goods, wares 
or Illerchandise ~old and delivered, or for any article charged in 
any book account, must be commenced and sued within two years 
after the accruing of the cause of action, or the delivery of the 

Ca) Thomp. Dig. 230 to 234. 
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good~, 'Yares, and merch::mdi~e, except that in the case of the 
death of such creditors or debtors before the expiration of the 
said term of two years, the further time of two years shall be 
allowed from such period. The limitation of two years is to be 
computed from the respective times of delivery of the several 
articles charged in such account. (a) 

In ~uits against an executor or administrator, for the recovery 
of a debt due by open account, it is made the duty of the court, 
to strike out eyery item ,yhich shall appear to have been due five 
years before the death ·of the testator or intestate, saying to all 
persons under any of the statutory disabilities, three years after 
the removal of the same. (b) 

Xo action of debt or scire facias can be brought upon a judg
ment obtained against a testat"r OJ" inte,;tate, against any person 
having charge of his estate, after the expiration of five years from 
the qualification of such person ,yith a similar saving to that just 
mentioned. (c) 

Upon the various personal actions, there is a saving of the 
period of limitation in favor of infants, feme coverts, persons im
prisoned, non compos mentis, and beyond sea~. The term "be
yond seas," in the act, does not extend to persons who at the 
time of the accruing of the cause of action, or the making of the 
contract, were residing or domiciled without the limits of the 
state. (d) 

The statute does not run in behalf of any debtor, who by ab
~conding or concealing himself, or removing out of the county in 
which he resided at the time the cause of action accrued, or by 
any other indirect means, obstructs any persons who have title 
thereto from bringing any of the aforesaid actions. (e) 

Where an action upon any contract made out of the state, is 
barred by the law of the place "'here such contract was entered 
into, the defendant may plead such law in effectual bar of a suit 
thereon, in the courts of Florida. (f) 

(a) Thomp. Dig. 442. (b) lb. 444. 
(e) lb. 444. 

ee) lb. 
(f) lb. 445. 

(d) lb. 443. 
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7. Attachment. 

Attachments of property in the nature of mesne process, for 
the purpose of compelling attendance, and giving the court juris
diction to render a judgment, are not authorized; but in the case 
of a non-resident or absconding debtor, a creditor may resort to 
a distinct proceediug, the ordinary statutory remedy of attach
mellt, to procure satisfaction of his claim, The party applying 
for the writ of attachment, or his agent, mu~t first make oath in 
writing, that the amount of the debt or sum demanded is actually 
due, and that the party from \\'hom it is due, is actually removing 
out of the stale, "r resides beyond the limits thereot: or absconds 
or conceals himsell: so that the ordinary process of law cannot be 
served upon him, or is remu\'ing his pruperty beyond the limits 
(.t' the state, or secreting, or fraudulently disposiug of the same 
for the purpose of av"iding the paymellt of his debts; and also 
enter into bond with tWIl g"od and sufficient sureties, payable to 
the defendant, in a sum at least double the debt demanded, con
ditioned to pay all custs and damages which the dl'li'ndant may 
sustain in c"nsequence uf illll'roperiy suing nut the attachment. 

\Vilt're an ('Xl'l'utur or administrator resides or has removed 
]ll'Y"lld the lililits of the state, any person having a claim upon 
the (',late uf the deceasL'd, lIIay obtain all attachment against any 
ass!'ls within the state, provided the exeeutor or adlllillistralur has 
1111 legally authorizl'd and publicly knu\\,11 agent in the statc, and 
the crl'ditor fir his agellt will make oath in writing that the debt 
d('lllallclcd is actually due, allLl that the representative of the 
('st;d(' 1'l',idL's uut of or ha,; removed from the state, 

(11\ pr"f'('r affidavit being made, a writ of attachment may 
is.>;ll!' at any stage of a suit. 

The ,L'n'ice of a writ of attachment does not operate to dis
"",;sl'SS the tenanb of allY lands or tenements, but they bind the 
pr"l'erty, excc!'t against any pre-existing lien, Personal property 
unless rL'l'fL'\'icd, or of a perishable nature (when it may be sold) 
reiliains ill the custody of the officer attaching the same, until it 
is sold. 

An attachml'nt may be dissolved at any time upon motion 
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founded upon an affidavit and evidence which will satisfy the 
court, that the allegations of the plaintiff in his affidavit are 
untrue. 

Where several judgments in attachment are rendered at the 
same term, against the same person in favor of different plaintiffs, 
they shall be satisfied pro rata out of the judgments obtained 
against the garnishee in such suit, unless the defendan t have suf
ficient other property to satisfy the same. (a) 

A writ of attachment may issue where the debt will become 
due within nine month~, if the party applying for the same, his 
agent or attorney, will make oath in writing and also produce 
satisfactory evidence that the amount of the demand claimed is 
actually an existing debt, and that it will become due and paya
ble at a specified time within the term of nine months, and that 
the party against whom the said writ of attachment is asked, is 
actually removing his or her property beyond the limits of the 
state, or is fraudulently disposing of or secreting the sam@ for the 
purpose of avoiding the payment of his or her just debt or de
mand. The plaintiff in the attachment must also give bond and 
security as in ordinary cases. 

There is also a statutory remedy by attachment to prevent the 
fraudulent removal of lIlortgaged personal property. (b) 

8. Proceedings in Civil Suits. 

Bail.-Bail cannot be required upon any original writ or 
summons emanating from a court of law in any civil action. (c) 

Service of process, 11'hr:re there are several defendants.
,rhere there are se.-eral defendants in any civil action, and pro
cess is served upon one or more of them, and a return made by 
the sheriff, that the other defendants do not reside in the county, 
the plaintiff may at his option proceed to judgment against those 
upon whom the process has been served, or obtain time from the 
court to perfect service, by directing writs to the sheriffs of the 
counties in which the other defendants reside, and having them 
served and returned. (d) 

Where suit is brought against a mercantile firm, the plaintiff 

(a) Thomp. Dig. 367 to 311. (b) lb. 380. (c) lb. 326. (d) lb. 327. 
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may obtain a judgment against the firm, and proceed to execution 
after a service of process against anyone member thereof. (a) 

Time within which a judgment may be obtained.-A Circuit 
Court having general jurisdiction in all cases at law or equity, holds 
a spring and fall term in every county of the state. All writs are 
to be returned to the next ensuing term of the court, from \vhich 
they issue; but must be served by the officer ten days before the 
first day of such term. Where no defence is made, a judgment 
may be rendered by default, at the term to which a writ is 
returned; but all controverted cases stann for trial in their order 
at the term succeeding that to which the first process was return
able. (b) 

Lien of judgments.-All judgments at law or decrees in equity 
create a lien upon the real estate of the defendant situate in the 
county where they are rendered, from the period of their rendi
tion, and upon his or her real estate situate in any other county, 
from the period when a transcript of the judgment or decree shall 
have been recorded in such county. (c) 

Execution may be sued out at any time within three years 
from the rendition of a judgment, and where execution has once 
issued during that period, it may be renewed upon the return of 
the original execution, from time to time for twenty years, unless 
sooner satisfied. (d) 

Equities of redemption both in real and personal property 
Illay be levied upon and sold under execution upon any judgment 
at law or decree in equity. (e) 

E.n·cutiolls.-A capias ad satisfaciendum cannot issue upon 
any judgment in a civil action; nor the body of a defendant be 
subject to arrest or confinement for the payment of money, ex
cept j;,1' fines imposed by lawful authority. (f) 

Lands and tenements as well as goods and chattels may be 
sold upon a writ of fieri facias. This writ cannot he issued until 
ten days after the adjournment of the court by which the judg
IIIl'nt was.rendered, unless the plaintiff, his agent or attorney, shall 
make affidavit that there is good reason to believe that the de
f('ndallt will reIllU\'C his property from the state before the same 

(a) Thomp. Dig. 3:17. (b) lb. 34. 
(e) lb. 355. 

(e) lb.3S::!. 
(f) lb. 354. 

(d) lb. 355. 
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can be levied upon in the usual manner, in which case the writ 
may be issued immediately. (a) 

The sheriff is bound, if possible, to collect the amount of any 
execution coming into his hands, by the next succeeding term of 
the court. (b) 

No sale can take place until after the same has been adver
tised thirty days in the 1110de prescribed by law: nor at any other 
period than on the first Monday of the months of December, Jan
uary, February and :\Iarch, provided the defendant in the execu
tion \\'ill enter into bond with sufficient security to the plaintiff, 
ill a sum double the yalue of the property replevied to have the 
same j(:>rthcoming at the day of sale. (c) 

Garnishment.-Upon the judgments or decrees of any Circuit 
Court, or the judgments of any justice of the peace, a summons 
llIay be issued, on (he sU,C!;~cstion of the plaintiff or his agent, 
against any person supposed to be indebted to, or having the cus
tody of property belonging to the defendant: and upon the return 
()f the summons alld answer of the g'arnishee, the court may ren
der judgment in fay or of the plaintiff for the amount of indebt
edness: or if the garnishee acknowledge the po,'isession of property 
and rei'w'l' to surrender it, a judgment may be rendered against 
him fur the entire amount of the plaintiff's claim remaining un
satisfied. All property bel()lIgilJ,~ to the defendant, in the hands 
of the garnishee, is bound by service of the process of garnish
ment. 

It is not necessary that execution should be taken out upon a 
judgment or decree before resorting to the prucess of garnish
ment: but no summons can issue until the plaintiff or his agent 
has made and filed an affidavit, that he does not believe that the 
defendaut has in his possession visible property sufficient to satisfy 
the judgment upon which a levy can be made. (d) 

nOlledy against sheriffs and attorneys for jailing to pay oecr 
money collected.-If a sheritf refuses or fails to pay over money 
which has been collected, \\ithin thirty days after the same shall 
have been received, upon demand being made by the plaintiff or 
his agent, the amount may be recovered with twenty per cent. 

(a) _Thomp. Dig. 355., (b) lb. (c) lb. 357,358. (<1) lb. 374. 
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damages, on motion, ten days' previous notice being given. (a) 
For a similar refusal by an attorney he may be stricken from the 
roll of attorneys, and is liable to a suit for the amount, and a pen
alty of ten per cent. for each month of detention. (b) 

!}. Effect of Death upon the Rights of Creditors. 

The personal estate of a deceased person constitutes the pri
mary fund for the payment of debts. But real estate may be 
considered as assets, and sold either upon an order of the Court 
of Probate, on a petition filed by the executor or administrator, 
setting fllrth the insufficiency of the personal assets fill' the pay
ment of debts or legacies, or upon a judgment against an execu
tor or administrator, in his representative capacity. The heirs 
and devisees of a deceased person may contest the application to 
sell his real estate, and if successfully, the petition will be dis
Illissed with costs. (c) 

Where any married man dies intestate, or without making 
any satisfactory provision by his last will for his wife, the widow, 
in addition to her dower, is entitled to the following share in his 
personal estate, irrespective of the claims of creditor" and in 
preference to all other j>l'rs'lns, viz.: if there be no children or 
but one child, to one half, but if there be more than one child, to 
one third part, in fee simple, except slaves, in ,yhich she shall 
have a lite estate. (d) 

;'\0 executor or alilliinistrator can be compelled to pay the 
debts of the testator or intestate, until after the expiratioll of six 
1Il0nths from the taking uut letters te~lamentary ur of administra
tion: and no cosls can be reco~ered upon ally suit orought 
againsl him within that period, nor execution taken out on a 
judgllll'nt obtained thereon until its expiration. (e) 

It is the duty of an executor or administrator, on taking out 
letll'rs testamentary (lr of administration, to cause an advertise
ment to be published once a week for the space of eight weeks, 
in sonll' newspaper printed in the county in or nearest to that 
wherein the letters have been granted, calling upon all persons 

(a) Thomp. Dig. 358. 
(d) lb. 1~5. 

(b) lb. 323. (e) lb. 202 to 205. 
(e) lb. 205, 
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who have debts or demands against the estate to present them. 
All debts or demands, not exhibited within the space of two 
years from the granting of the letters, are barred, provided notice 
of that fact has been given for four weeks previous, by advertise
ment once a week in some newspaper printed in the state. The 
rights of infants, feme coverts, persons non compos mentis, im
prisoned, and beyond seas, are protected for the additional term 
of two years after the removal of their respective disabilities. (a) 

Debts are to be discharged in the following order: 
1. The necessary funeral expenses. 
2. Debts due for board and lodging during the last sickness 

of the deceased. 
3. Bills for medical attention, nursing, or medicines furnished 

during the last sickness. 
4. Judgments of record rendered and docketed in the state 

during the lifetime of the deceased, and all debts due to the state. 
And finally all other debts, whether by specialty or otherwise, 
without distinction of rank. (b) 

Executors and administrators are required to render an annual 
account of their administration to the Courts of Probate, and any 
neglect of this requisition will subject them to the loss of their 
commISsIOns. The court, however, will not allow any account 
to be settled, unless the executor or administrator has given pre
vious notice for two months, by written advertisement, of 
their intention to present their accounts for such purpose. An 
executor who fails to settle his accounts at the proper period, may 
be compelled to do so by coercive process issued by the respective 
probate judges. (c) 

(a) Thon.p. Dig. 205. (h) lb. 206. (e) lb. 211. 
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I, Contracts and Chases in Action. 

All joint bonds, coyenants, bills, promissory notes, or judg. 
ments of any court of record within the V nited States, are to be 
n'''l'ccti\'cly deemed and construed in law, as joint and several 
instrument". (a) 

All bonds, obligations, promissory notes, and all other \Hitings 
for the payment of money, or any other thing. may be assigned 
by indorselllent, whether the same be made payable to the order 
or a",igll" of the obligee or payee or not, or whether made paya. 
able to a fictitious person or bearer; and the assignee may sue in 
his own name, and maintain any action which the obligee or 
I'ay{'c might ha\'c maintained thereon previous to assignment, the 
defendant. howen'!', to be allowed the benefit of all set.oirs, dis. 
cuUllts, and I'nyments made or acquired before notice of the 
assignment; alld the assignee may also maintain an action 
against the persoll :t""igning or indorsing the same, as in cases 
of inland bills of exC'hall,!.!e. (b) 

(a) Cloy's Digest, 323. (b) Th.382. 
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The assignee of any instrument for the payment of money, 
except a bill of exchange foreign or inland, or a promissory note 
payable in bank, in order to hold the assignor responsible, must 
bring suit, to the first court of the county where the maker re
sides, to which the writ can be properly returnable, unless suit 
be delayed with the consent of the assignor. A return of "nulla 
bona" upon a writ of fieri facias, on a judgment against the 
maker, shall be sufficient evidence of insolveJlcy to authorize a 
rec. ,very against the assignor or indorser upon his assignment 
or indorsement. (a) 

Bills of exchange, foreign and inland, and promissory notes 
payable in bank, are governed by the rules of the law merchant 
as to days of grace, protest, and notice. Bills drawn and paya
ble \vithin the state, are deemed inland bills, and those drawn 
here and payable out of the state, are deemed foreign bills. (b) 

Bonds and other instruments payable in bank, are governed 
by the rules of the law merchant as to days of grace, demand, 
and notice, in the same manner that bills of exchange and notes 
payable in bank are, and also as to set-oilS and defence. (c) 

Any instrument in \\Titing, signed by the owner of a cotton
gin, or his agent, acknowledging the receipt of a c€rtain quantity 
of cottOll, may be a~~jglled as inland bills of exchange are by the 

custom of lllerchants in England, so as to vest in the indorsee a 
right of action thereon. (d) 

Rlltl's of damages upon protested bills.-On all bills of ex
change drawn by any persons in the state, and payable at any 
place within the ~tate, and on all bills of exchange, or drafts drawn 
by any person in the state, upon any person either in or out of 
the state, and payable at any bank or other place in the city of 
New Orl,eans, that may be purchased or discounted by the bank 
of the state of Alabama, or any branch thereof, and which may 
be protested for non-acceptance or non-payment, the damages 
are five per cent. On bills of exchange drawn upon persons 
'within the United States, but without the limits of the state, the 
damages on i'ruk~t fur non-payment are ten per cent. besides 
legal interest, from and after the date of such protest. On all bills 
drawn upon persons resident out of the jurisdiction of the r; nited 

(a) Clay's Digest 383. (b) lb. (e) lb. 384. (d) lb. 380. 
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States, which are protested, the damages are twenty per cent. 
on the principal sum mentioned in such bills respectively, and 
all charges incidental thereto, with lawful interest until paid. (a) 

The protest of a notary public setting forth a demand, re
fusal, non-acceptance, or non-payment of any inland bill of ex
change or other protestahb ~e('urity; and that legal notice, ex
pressing in said protest the time when given of such facts, was 
personally or through the post-office given to any of the parties 
entitled by law to notice, is made evidence of the facts it pur
ports to contain. (b) 

Promissory notes always import a consideration till the con
trary is shown. 

2. Interest. 

Eight per cent. is the rate of interest allowed by law; but 
contracts and assurances in which a higher rate of interest is 
resl~rved, are only void as to the interest. The principal sum 
loaned may be recovered. Where more than eight per cent. in
terest is taken, the lender is liable to a qui tam action for the 
whole value or amount togpther with the entire interest. \Vhere 
a suit is brought upon any instrument alleged to be usurious, the 
horrower is a g')od and sufficient witness to prove the usury, un
less the lender will deny upon oath in open court the facts which 
sueh witness proposes to establish. (c) 

3. C01'[lorations. 

I\' 0 corporation invested with the privileges of banking and 
thc authority to discount bills of exchange and promissory notes 
by allY other state, can exercise such privileges by agent or other
wise in the state of Alabama. (d) 

·t. Limited Partnerships. 

By an act passed in 1837, limited partnerships are authorized 
in Alabama. The provisions of this law are identical with 

(n I Clay'8 DigB8t 381. (6) lb. 380. (e) lb. 589. (d) lb. 133. 
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those already detailed under the same title as existing in New 
Jersey. (a) 

5. Statute of Frauds. 

The statute of Alabama as to parol contracts is a transcript 
of the English statute of frauds, except in the last clause of 
the statute, the word "promise" as well as "agreement" is 
used. (b) 

vVhen the possession of goods and chattels has remained in 
one person for the space of three years, as loanee, without any 
demand made and pursued by due course of law, on the part of 
the pretended lender, they shall be taken as to the creditors and 
purchasers of the person in possession to be fraudulent. unless 
such loan be declared by will or deed in writing, proved and re
corded. (c) 

6. Assignments by Insolvent Debtor. 

A debtor in failing circumstances may make an assignment 
of his property, preferring creditors, provided he does not reserve 
any benefit to himself. The instrument of conveyance, if it con
tains personal property, must be recorded within thirty days, 
in the office of the county where it lies or if lands, within sixty 
days. 

It seems to be essential to the passing of title to a trustee 
in a deed of trust, that the creditors intended to be secured, 
should assent to it, unless the deed is absolute, conveying the 
whole estate of the debtor, and providing for the equal payment 
of all his creditors. (tl) 

7. Effect of Marriage upon Rights of Property. 

The property of a woman at the time of her marriage, or 
which she subsequently receives by descent, gift, or bequest, is 
not subject to the debts or liabilities of the husband contracted 

(a) Clay's Digest 389. (b) lb. 254. (c) lb. 255. 
(d) Article on the Law of Debtor and Creditor in Alabama, in Hunt's MerchantI!' 

Magazine, vol. xvi. p. 58, from the pen of the Hon. B. F. Porter. 
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before marriage, nor is the husband liable for the debts of the wife 
contracted before mariage, beyond the amount of the estate which 
he receives by her; but such property of the wife remains liable for 
her debts, notwithstanding the termination of the coverture. (a) 

8. Limitation of Actions. 

All actions of trespass, detinue, trover and replevin for taking 
away of goods and chattels, all actions of debt founded upon any 
contract or lending without specialty, or for arrearages of rent 
due on a parol demise, all actions of account, and upon the case, 
except such actions as concern the trade of merchandise between 
merchant and merchant, their factors or agents, must be brought 
wiihin six years after the cause of action has accrued. There is 
a saving of the period of limitation in favor of infants, feme coverts, 
and persons non compos mentis, after the removal of their disabil
ity. Actions of debt or curenant upon any lease under seal, or 
upon any sealed in,;trument for the payment of money, or upon 
any award under seal, must be brought within sixteen years after 
the cause of action has accrued; unless a payment has been made 
upon such instrument, when the limitation is to commence run
ning froll\ the tillle of payment. The time during which any per
son entitled to one of these actions is an infant, feme coverts, 
or non compos mentis, is not to be taken as a part of the pe
riod of limitation. Judgments in any court of record within the 
state may be revived by action of debt or scire facias within twen
ty years next after the date of the judgment. There is a similar 
saving to this limitation, as to that immediately preceding. (b) The 
period during which a person liable to any of the actions which 
haw been enumerated, may be absent from the state, is not to be 
accllunted as a part of the limitation. 

All actions brought to recover any money due by open ac
count, nmst be commenced within three years from the time of 
their accruing. unless they concern the trade of merchandise be
tween merchant and merchant. (c) 

An important decision has been made in Alabama, upon the 
effect of an acknowledgment upon the bar of the statute. It has 

(a) Acts of 1845, 25. (b) Clay's Digest 326. (c) lb. 328. 
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been held that a verbal acknowledgment by the obligor of a bond 
will not prevent the operation of the statute, nor revive the 
remedy upon it, after the bar of the statute has become complete.(a) 

9. Attachment. 

Original attachments, foreign and domestic, may be issued by 
any judge of the Circuit or County Courts, or any justice of the 
peace. Before any attachment can issue, the applicant or his 
agent must make an affidavit in writing, that the person against 
whom it is prayed absconds, or secretes himself, or resides out of 
the state, or is about to remove out of the state, so that the ordi. 
nary proce~s of law cannot be served upon him, or is about to 
remove his property out of the state, whereby the plaintiff may 
lose his debt, or be compelled to sue for it in another state; and 
also, of the amount due to the plaintiff, and that the attachment 
is not sued out for the purpose of vexing or harassing the defend· 
ant. The plaintiff must also give the usual bond to indemnify the 
defendant. It is not necessary to the issuing of an attachment, 
that the debt should be due. 

Attachments may be granted when both plaintiff and defendant 
are non· residents, and the defendant has any property in the 
state. (b) 

Attachments may be levied on real as well as the personal es· 
tate of the defendant; and the levy of the attachment creates a 
lien upon the property. An attachment may be sued out against 
one of several partners, without joining the others. (c) 

The provisions for the replevy of the goods by the defendant, 
the sale of perishable property, the trial of an adverse claim to the 
property attached, and for proceedings and judgment against gar· 
nishees, are similar to those which have been detailed under this 
title in the chapters on other states. 

The attachment law, it is declared, shall not be strictly con· 
strued, and defects of form may at any time before or during the 
trial, be amended, where the judge is satisfied that the defects were 
not made for the purpose of defrauding the defendant. 

Judicial attachment.-On a return of non est inventus to a 

(a) Crawford v. Childress' Ex'rs. 1 Ala. 483. (b) A. D. 37 to 43. 
(e) Green v. Pyne, 1 AI. Rep. 235. 
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writ of capias ad respondendum, the plaintiff at his option may sue 
out a new process, or an attachment against the personal estate of 
the defendant; and if he fails to appear upon the return of this 
process, the plaintiff may have ajudgment or his debt, upon which 
the property attached will be sold, and if it is not sufficient to sat
isfy the debt, execution may issue for the balance. 

Judicial attachments do not issue as a matter of right, when 
the sheriff returns upon an execution that his defendant is not to 
be found in the county: but the plaintiff or his agent must first 
make an affidavit before the clerk of the court to which the writ 
is returnable, that he has reason to believe the defendant avoided 
the execution of such writ. (a) 

10. Effect of Death upon the Rights of Creditors. 

The personal estate constitutes the primary fund for the pay
ment of debts: but if it is not sufficient, the real estate, saving to 
the widow her right of dower, is chargeable with the deficiency.(b) 
The real estate may be sold, either under the order of the Orphans' 
Court of the county in which letters of administration or testa
mentary were granted, upon the petition of the executor or admin
istrator setting forth the insufficiency of the real estate; (c) or 
upon a scire facias sued out by any judgment creditor, suggesting 
that real estate has dt<scended to the heirs, and that a sale of the 
same or a part thereof is necessary for the satisfaction of said 
judgment, and that the executor or administrator has failed or re 
fused to make application for a sale thereof, and requiring the 
heirs and personal representatives of the deceased to ~how cause, 
if they can, why said plaintiff should not have execution against 
such real estate. (d) That an executor or administrator may have 
an opportunity of ascertaining the situation of the estate of his 
testator or intestate, no suit shall be commenced against him in 
his representative capacity until the expiration of six months from 
the time of proving the will of the testator, Or taking out letters of 
administration on the estate of the deceased. (e) 

Where the estate is insolvent, the debts due for the last sick-

(a) Aclll of 1845. 137. (6) Clay's Digest 191. (e) lb. 224. 
(d) lb. 197. (t) lb. 192. 

25 
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ness and necessary funeral expenses are to be first paid, and then 
the balance of the assets accruing from the sale of the real as well 
as personal estate is to be distributed among all the creditors in 
proportion to the sums respectively owing to them. The executor 
or administrator of such estate is required to file in the office of 
the Orphans' Court by which he was appointed, a written allega
tion, setting forth that the estate is insolvent, and praying that It 
may be declared such, and accompanying such allegation by three 
several schedules, all to be verified by affidavit; one schedule con
taining a full statement of the personal estate and its estimated 
value; a second, a similar account of the real estate; and the third, 
an inventory of all claims against the estate, the amount and na
ture of each, and the names and residences of the several credi
tors. (a) To obtain this information, the executor or administrator, 
within two months after his qualification, is required to give no
tice by a weekly publication in some newspaper of the state for 
the space of six weeks, to all creditors to exhibit their claims 
within the period allowed by law or be forever barred. (b) 

Upon the filing of such allegation, the judge, or in his absence 
the clerk of the court, shall appoint some day not less than thirty 
nor more than sixty days distant, for hearing and determining the 
same; and the clerk, by advertisement in a newspaper and other
wise, and by notice personally served, or sent by mail to creditors 
out of the county, shall inform them of the time designated for 
this purpose. If no opposition is made by any creditor, the estate 
may be declared insolvent. If the allegations of the executor are 
contested by any creditor, an issue will be made up to try the 
same under the direction of the court, and if it is decided against 
the executor, the allegation shall be dismissed with costs. If the 
estate is declared insolvent, the court shall order the executor or 
administrator to appoint a day for the settlement of his accounts, 
not less than thirty nor more than sixty days off, and direct the 
clerk to give notice to the creditors to attend at such time. On 
this day, the creditors, voting in person or by attorney. in propor
tion somewhat to the amount of their respective claims, may elect 
any resident citizen as an administrator de bonis non upon such 
estate: or in the event of their making no election, the judge may 

(a) Clay's Digest 192. (6) lb. 223. 
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appoint such a person. All persons having claims against such 
insolvent estate, shall file the same in the clerk's office of the said 
Orphans' Court, within six months from the time that the estate is 
declared insolvent, verified by their affidavit, and if no opposition 
is made to such claim within nine months after the estate is de
clared insolvent, it shall be allowed without further proof. But 
within this period the administrator, or any creditor proceeding 
in his name, may file written objections to the allowance of any 
claim, and the question thus arising may be tried under the form 
of an issue made up by the court; the party cast to pay the costs. 
The court may fix a period for the executor or administrator of an 
insolvent estate to settle his accounts; which shall be not less than 
nine nor more than twelve months from the time of declaring such 
estate insolvent: and at such time the court may decree to each 
creditor whose claim has been allowed, his ratable portion of all 
moneys then found due from the executor or administrator, reserv
ing nevertheless a ratable portion of such moneys for any claims 
which may then be contested and undivided; and a similar settle
ment is to be made at least every six months thereafter, until the 
estate shall be finally distributed. (a) 

All claims against the estates of deceased persons, which shall 
not be presented within eighteen months after the same shall have 
accrued, or within eighteen months after letters testamentary or 
of administration have been granted, shall be forever barred: ex
cept those of infants, feme coverts, persons non compos mentis, 
and those arising upon debts contracted out of the state. (b) 

11. Proceedings in Civil Suits. 

Imprisonment for debt.-Imprisonment for debt is not allowed 
either upon mesne or final process, except in cases of fraud. A 
party cannot be held to bail to answer for a civil demand, or his 
body taken in satisfaction of a debt, unless the creditor or his 
agent establish by affidavit a prima facie case of fraud, or that 
either the debtor is about to abscond, or has fraudulently con
veyed, or is about fraudulently to convey his estate or effects, or 
has money liable to satisfy his debts, which he fraudulently with-

(d) Cloy's Digest 194. <") lb. 195. 
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holds. The debtor may release his body if arrested, by swearing 
that the particular ground of the creditor's affidavit is untrue, or 
by rendering a schedule of his estate, exceeding twenty dollars, 
and not exempt from execution, unless the truth of such schedule 
is controverted by the creditor, when an issue shall be made up 
immediately to try the question. 

Judgment and execution.-Lands and tenements, as well as 
goods and chattels, may be taken in execution and sold on judg. 
ments at law or decrees in chancery. (a) The writs of execution 
in use are the fi. fa., ca. sa., and elegit. The former runs against the 
real as well as personal estate. Goods and chattels are bound 
from the time the writ of execution is delivered to the officer. 
Lands are bound from the time of the rendition of the judgment, 
and not from the first day of the term. (b) The lien created by a 
judgment on lands is coextensive with the state; but a bona fide 
purchaser under a fieri facias issued on a junior judgment, will be 
protected. (c) An execution loses its priority if not sued out from 
term to term, and an execution upon a junior judgment delivered 
to the sheriff at any intermediate term, will acquire a priority. (tl) 
A mere equity of redemption in personal property, unaccompanied 
by possession on the part of the mortgagor, (e) or any mere equi. 
table title to real estate, cannot be sold upon execution issuing out 
of 34court of common law. Such interest can only be subjected 
to the payment of debts by a suit in Chancery. (j) Besides vari. 
ous articles of personal property, forty acres of land, where the 
same is not embraced within the corporate limits of any town or 
city, and where it does not exceed the value of four hundred dol· 
lars, are exempt from execution. It is the duty of the sheriff to 
expose property taken on execution, for sale, upon the first Mon· 
day in each month, ten days' previous notice of the time and 
place of sale being given. The defendant may retain goods and 
chattels in his possession on giving a bond with security, condi. 
tioned for the forthcoming of the property at the time and place 
of sale. If this bond is forfeited, it is the duty of the sheriff to 

(a) Clay's Digest 199 to 220. (b) Quinn et als. I). Wiswall, 7 Ala. Rep. 645. 
(e) Campbell I). Sponce et als. 4 Ala. R. 543. 
(d) McBrown I). Turner, 1 S. 72. 
(e) Perkins & Elliot I). Mayfield, 5 S. 182. (f) Clay's Digest 350. 
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return the same with the execution in ten days, to the clerk of the 
court from which it issued: and the clerk shall within five days 
issue a new execution against all the obligors, upon which no in
dulgence is to be allowed. 

Creditor's bill.-Whenever an execution issued on a judgment 
at law shall have been returned unsatisfied, the plaintiff in the 
execution may file a bill in Chancery against the defendant, or 
any other person, to compel the discovery of any property, money 
or thing in action belonging to the defendant, or held in trust for 
him, and to prevent the transfer of any such property, money or 
thing in action, or the payment or delivery thereof to the defend
ant, except where the trust has been created by some other person 
than the defendant himself. 

The Chancery Court shall have power to compel such dis
covery, to prevent such transfer, and decree satisfaction of the 
sum due on the judgment, out of the money, property or thing in 
action belonging to or held in trust for the defendant (with the 
above exception), which shall be discovered by the proceedings 
in Chancery, whether the same were originally liable on execution 
at law or not. 

A bill of discovery may likewise be filed when defendant has 
fraudulently confessed judgment. (a) 

The following points were decided in reference to this act in 
the case of Brown, Dimmock et. als., vs. Bates, 10 Alab. 432 : 

1. The act extends the remedy in favor of judgment credi
tors, and it is permissible to allege in the bill the supposed inter
ests of the defendant in property, &c., in the general terms of the 
statute, either positively or in the alternative. 

2. A creditor's bill need not allege a fraud on the part of the 
defendant, or the concealment by him of property or effects, with 
the intention to delay or hinder the complainant or other creditors 
in the collection of their debts. 

3. Sevl'I'al plaintiffs having distinct judgments may join in 
ftIing a creditor's bill, or one creditor may file a bill in behalf of 
himself and all other judgment creditors (whose executions have 
been returned unsatisfied) who may choose to come in and con
tribute to the expense of the suit. So, one creditor by judgment 

(e) Acts of 1843-4, 107. 
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and another by decree, who may have acquired liens upon their 
debtor's property, may join in such a bill. 

4. It is no objection to a bill filed in a Chancery Court of this 
state, that the judgments the complainants are seeking to enforce, 
were rendered in the District or other Court of the United 
States. 

Attachments in chancery.-The real or personal property of 
either a legal or equitable nature, or choses in action within this 
state, or debts (whether due or not due) of a non-resident or ab
sconding debtor, or of a debtor who is disposing of his property 
with a fraudulent intent, may be attached, and applied to the sat
isfaction of the complainant's claim, through the medium of a 
bill in chancery verified by affidavit, and to which the person who 
owes the non-resident, or absconding, or fraudulent debtor, or the 
person in whose possession the choses in action proceeded against 
may be, must be made defendants. Accommodation indorsers, 
and other securities, may in the same way attach the property, 
choses in action, or debts of their principal, who is about to 
remove, or is removing, or absconding or disposing of his property 
fraudulently, whether the debt for which he is security is due or 
not, affidavit to be made as in the case ·of non-resident debtors. 
All transfers, sales, &c., of property, effects, &c., thus attached, 
are inoperative and void, as against the complainant, in the 
attachment bill. (a) 

Remedy against sheriffs and attorneys.-Whenever any clerk, 
sheriff or coroner fails or refuses to pay over money collected or 
received upon any execution, on the application of the plaintiff or 
his agent, the court to which the execution is returnable may, 
upon one day's notice, render judgment against such officer and 
his securities, for the amount of the money thus received, and 
five per cent. damages on the same for every month in which it 
has been detained after demand made, and costs of suit. (b) The 
same remedy is given against attorneys. (c) 

Courts.-The judicial system of Alabama is very similar to 
that of Virginia. The Circuit Courts, which are held in the 
spring and fall in each county of the state, have general civil 
jurisdiction both at law and in equity. 

(a) Acts of 1845-6, 17. (b) Clay's Digest 218. (c) lb. 65. 
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1. Choses in ActIOn. 

Bonds, bills, and promissory notes.-All bonds, bills, and notes 
for the payment of money may be assigned by indorsement, so 
as to vest the assignee with a right of action thereon in his own 
name, against the maker or indorser, whether the same be paya
ble to order or assigns or not: but the defendant is allowed the 
benefit of all set-offs, or defences, which he may have possessed 
before notice of the assignment. (a) 

All joint bonds, covenants, &c., are to be construed as joint 
and several, so also all contracts, promises and liabilities of co
partners. Suits may be brought against anyone or more of such 
promissors or obligors, either severally or jointly. (b) 

Damages upon bills of exclwnge.-By an act passed in 1837, 
no damages are allowed for default made on any bill of exchange 
drawn by any person ,vi thin the state on any other person within 
another state of the United States. Damages at the rate of five 
per cent. are chargeable on all domestic or inland bills of exchange 
which may be protested for non-payment, and are chargeable as 
well against the acceptor as other parties to the bill. Upon all 

(a) Howard & Hutchinson's Sl8tute Law, 373, 374. (6) lb. 595. 
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bills drawn upon persons resident without the jurisdiction of the 
United States, which are protested, ten per cent. damages on the 
principal sum, with charges and interest are allowed. (a) 

Cotton receipts.-Cotton receipts are assignable, like promis
sory notes, in Mississippi as well as in Alabama. Where no time 
is expressed on their face for the payment or delivery of the cot
ton therein mentioned, the same shall be construed as payable, and 
deliverable four months after the date or delivery of the receipt. 
If a cotton receipt, after It becomes due, is not paid within fifteen 
days' time from a lawful demand by the holder, the latter may 
recover fifteen per cent. damages upon the value of the cotton 
specified in the receipt, unless indeed the owner or holder of the 
receipt has failed to supply the necessary bagging and cordage. (b) 

2. Interest. 

Eight per cent. per annum for the bona fide use of money, 
and six upon all other contracts, is the established rate of interest. 
The reservation of a greater rate will expose the lender to the 
loss of the entire interest, but not the principal. (c) 

3. Frauds. 

The English statute of frauds has been substantially re
enacted in Mississippi. The only material variation is in the 
addition of the words" promise or" before the clause" agreement 
upon which the action shall be brought." (d) 

4. Effect of Marriage upon Rights of Property. 

No husband is liable for the debts of his wife, contracted be
fore marriage, until her separate property has been exhausted: 
nor for any debts contracted after marriage, if the wife has a 
separate estate. (e) 

Any married woman may acquire both real and personal 

(a) Howard & Hutchinson's Statute Law 376. 
(e) Acts of 1842, 212. 
(e) H. & H. 332. Acts of 1846, 152. 

(b) lb. 372. 
Cd) H. & H. 376. 
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estate, at law and in equity, independent of her husband, by be
quest, demise, gift, purchase, or distribution. 

Any woman possessed of slaves, or of real estate, at the time 
of her marriage, shall hold and possess the same to her own 
separate use, notwithstanding the coverture, and may also hold 
or acquire all such stock, or implements of husbandry as may be 
necl.'ssary to conduct the business of a plantation. 

5. Limited Partners/ttps. 

In 1838 a law was passed authorizing the formation of limited 
partnerships. (a) Its provisions are nearly identical with those 
already detailed under the title of " Florida." 

6. Limitation of Actions. 

All actions of trespass quare clausum fregit, of trespass, de
tinue, trover and replevin for taking away goods and chattels, all 
actions of debt founded upon any lending or contract without 
specialty, all actions of account and upon the case, except sl1ch 
as concern the trade of merchandise between merchant and 
merchant, their factors, agents, &c., must be commenced and 
sued within six years next after the cause of action has accrued. 
Minors, feme coverts, and persons non compos mentis at the time 
any cause of action may accrue, shall have the period of the limita
tion to institute suit, after the remo\'al of their disability. The 
time during which any person liable to a cause of action may be 
out of the state, is not to be reckoned a part of the limitation. 
All actions founded upon any account for goods, wares or mer
chandise sold and delivered, or for any article charged in any 
store account, must be commenced and prosecuted within three 
years after the accruing of such cause of action. Everyactioll 
of debt or covenant for rent or arrearages of rent, founded upon 
any lease under seal, and every action of debt on a bill, obliga
tion and award for the payment of money, must be commenced 
and sued within sixteen years next after the cause of action has 
accrued. (b) Judgments of any court of record may be revived 

(a) H. & H. 378. (b) lb. 568. 
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by scire facias or action of debt thereon, at any period within 
twenty years from the date of the judgment. 

7. Effect of Death upon the Rights of Creditors. 

The estates of deceased persons are administered under the 
supervision of Courts of Probate. The validity of a will may be 
contested, either when it is offered for probate, or at any time 
within five yea~s afterwards, by bill in Chancery. After that 
period, the probate becomes conclusive, except that infants, feme 
coverts, persons non compos mentis, and absent from the state, 
may have a like period after the removal of their respective dis
abilities. (a) 

The personal estate is the primary fund for the payment of 
debts; but in the event of its deficiency the real estate, saving to 
the widow her right of dower, is also chargeable. Where an 
estate is insolvent, the widow is only to be endowed of the lands 
and tenements. Where the personal estate is insufficient. it is the 
duty of the executor or administrator to exhibit to the Orphans' 
Court of the proper county, a full account under oath of the 
amount of the estate, and the debts so far as they can be dis
covered; whereupon a citation issues against all persons interested 
in the real estate, to show cause why so much of the same should 
not be sold as may be sufficient to discharge the balance of the 
decedent's debts remaining unsatisfied. And unless upon the re
turn of such citation the allegations in the petition of the per
sonal representative are denied and refuted, the court will direct 
a sale, upon sufficient notice being given by the executor or 
administrator, of so much of the realty as may be necessary. 

All claims against the estate of a deceased person must be 
presented within two years after the executor or administrator 
has advertised the grant of letters testamentary or of administra
tion. 

The executor or administrator is not authorized to pay any 
claim against the estate of his testator or intestate, until the same 
shall have been first probated by the court in which the estate is 

(a) H. & H. 389. 
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administered, been recorded therein, and certified by the judge 
thereof under his hand, "as examined and allowed." (a) 

Before any open account can be allowed, the complainant 
must make an affidavit that it is just and due, and also prove the 
contract or transaction upon which it is founded by other com
petent testimony. (b) Where any claim which has been ex
hibited before the Probate Court is contested by the executor or 
administrator, the same may be referred to the decision of audi
tors. 

That the executors or administrators may ascertain the situa
tion of the estate of the testator or intestate, no suit can be 
brought against them as such until after the expiration of six 
mouths from the probate or grant of letters of administration; 
and if he represents such estate as insolvent, no action whatever 
is to be brought against him. The Orphans' Court in such case, 
after ordering the real estate of the deceased to be sold, shall ap
point two or more fit persons as commissioners to examine and 
adjust all claims against the same, who shall give notice to the 
creditors of the estate, of a place and time for the presentation 
and proof of such claims, and report to the court such as they 
think proper to allow, who shall thereupon order accordingly. 
Debts not due may be exhibited as if they were, a rebate of legal 
interest being deducted. The estate shall be equally distributed 
among the creditors in proportion to the amount of their claims. 
as thus ascertained, the necessary funeral expenses being first 
paid. (c) 

S. Attachment. 

An attachment is known in Mississippi both as a form of pro
cess to compel an appearance in a civil suit, and lay the founda
tion of a general judgment, and as an original and summary ac
tion. (d) 

Any creditor, or if out of the state, his agent, upon making 
affidavit before any judge of the Supreme Court, or any justice of 
the peace, or the County Court, that his or her debtor has removed 

(0) Acts of 1846. 147. (6) lb. 151. (e) H. & H.40S-410. 
(tl) lb. 583, 548. 
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or is removing out of the state, or so absconds or privately con. 
ceals him or herself, that the ordinary process of law cannot be 
served on such debtor, and also as to the amount of his or her 
debt, to the best of his or her knowledge or belief, may obtain a 
writ of attachment, returnable to the next term of the court where 
such suit is properly cognizable, against the estate, both real and 
personal, of such debtor; and also a summons of garnishment 
against any person supposed to be indebted to such debtor. Be. 
fore granting any writ of attachment, the judge or justice must 
take a bond with security from the applicant or his agent, condi. 
tioned to satisfy all costs and damages which the defendant may 
recover by reason of the wrongful issuing of the attachment, 
which bond is to be returned to the court where the writ is return· 
able. 

An attachment may issue in the case of a non.resident debtor 
against any estate, real or personal, belonging to him within the 
limits of Mississippi; and in the event of his death, against such 
estate in the hands of his executor or administrator. In the case 
of non·resident debtors, who are jointly indebted, either as joint 
obligors or partners, a writ of attachment may issue against the 
separate and joint estate of such debtors or any of them. 

A writ of attachment may issue where any creditor has suffi· 
cient grounds to suspect that his debtor will remove with his 
effects out of the state, before his debt becomes payable, or where 
such debtor has removed, leaving effects, upon his making affida. 
vit as to the amount of his debt, and the time when it will be 
payable, and that he has just cause to suspect and verily believes 
that such debtor will remove himself with his effects out of the 
state before the said debt will become payable, or hath actually 
so removed, and that he had no knowledge when the said debt was 
contracted, of the intention of such debtor so to remove. 

The provisions of the law as to the levy of attachments, the 
mode of replevying them, the proceedings against garnishees, and 
the trial of the right of property to any portion of t~e attached 
estate, are so similar to the details of other states already enume
rated, as to require no repetition. 
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9. Proceedings in Civil Suits. 

Imprisonment for debt.-Imprisonment for debt upon either 
mesne or final process, has been abolished in every instance ex
cept where, upon an issue submitted to them, a jury shall declare 
that the debtor has fraudulently concealed his property. (a) 

The effect of this statute has been to render unnecessary the 
various provisions for the relief of insolvent debtors from impri
sonment. 

Judgment and execution.-All judgments operate as liens 
from the date of their rendition upon the property of the defend
ant in the county in which they are rendered. In order to give 
to a judgment any operation as a lien upon the property of the 
defendant situate in other counties, an abstract of the same duly 
certified must be recorded in the office of the Circuit Court of 
such county. (b) 

It is the duty of the clerk of the Circuit and Chancery Courts, 
within thirty days from the adjournment of any term, to enroll 
all judgments and decrees of such court in the order of time in 
which they may have been rendered; and the liens of such judg
ments as between themselves shall take effect according to the 
priority of time in such rendition. (c) 

The writ of fi. fa. runs against the lands anu tenements, as 
well as the goods and chattels of the defendant. It cannot, how
ever, be levied upon mere equitable interests. The aid of Chan
cery must be invoked to reach this species of interests. A sum
mons of garnishment, may however, issue upon any judgment or 
decree, and be served upon any person suggesteu on the oath of 
the plaintiff to be indebted to the defendant, if such defendant or 
judgment debtor has no property or effects upon which levy can 
be made; and a garnishee thus summoned may be compelled to 
pay the amount due from him to such defendant or judgment 
debtor, whether the same be due on judgment or otherwise. (d) 

Execution may be taken out at any time within one year from 

(II> Acll of 1840,40. (6) Acts of 1841,93. (cj Acts of 1846, 190. 
(d) Gray t>. Hanly, 1 Smed. & l\L 598. 
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the period of rendering a judgment, or the expiration of a stay 
of execution indorsed thereon. (a) 

When the officer returns "no property found" on an execu
tion, and the plaintiff suggests that the defendant has fraudulently 
conveyed his property, the question may be tried upon an issue 
made up before a jury, after serving a notice in the nature of a 
scire facias upon the person on whose hands is the property, and 
if such issue be found for the plaintiff, the property thus conveye,d 
shall be subject to his execution. (b) 

Where land is sold upon execution, the debtor or any other 
bona fide creditor, may redeem the same at any period within 
two years, on tendering to the purchaser the amount of the 
purchase money, with ten per cent. interest thereon, and all law
ful charges. 

Where an execution is levied upon personal property, and the 
debtor tenders the sheriff a bond with sufficient surety in a pen
alty double the amount of the debt, conditioned for the forth
coming of the same upon the day of sale, it is the duty of the 
officer to restore the property to the possession of the defendant. 
If the condition is broken, by a failure to deliver the property or 
discharge the debt, the bond, upon being returned to the court 
from which it issued, has at once the force and effect of a judg
ment, upon which execution at once issues against all the obligors, 
without the privilege being extended to any of them of executing 
a new forthcoming bond. 

Besides the property usually exempted from execution, the 
debtor in Mississippi is entitled to retain his homestead; if in 
the country, one hundred and sixty acres of land, if in town, a 
house and lot to the value of one thousand five hundred dollars. 

Courts.-The organization of courts in Mississippi, is very 
similar to that in Virginia. There are County and also Circuit 
Courts held in each county, the former four times, the latter 
twice a year. The Circuit Courts have a general common law 
jurisdiction. All matters of equitable cognizance are confided to 
a Court of Chancery. 

(a) Mcintyre I). The Agricultural Bank, Freeman's Ch. 105; Money I). Dorsey, 
iSm. & Mars. 15; ib. 630; ib. 657. (6) H. & H. 635. 
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1. Choses in Action. 

Promissory notes are negotiable in the same manner, as are 
mland bills of exchange according to the custom of merchants.(a) 
The Tennessee statute is substantially a copy of 3rd and 4 th Ann, 
chapter 9. 

All bills, bonds, or notes for money, whether under seal or not, 
or whether expressed to be payable to order or for value received 
or not, are negotiable, and may be transferred by indorsement in 
the same manner and under the same restrictions as promissory 
notes, and the indorser may maintain any action thereon, which 
could have been brought b)' the obligee or payee. (b) 

The assignee of any bond with collateral condition, or of any 
bill or note for specific articles or the performance of any duty, 
may sue thereon, in his own name, at law or in equity. (c) 

The holder of any bill of exchange, foreign or inland, promis
sory note, or writing obligatory, may institute a joint or several 
action against the makers and indorsers. (d) 

Book accounts.-A creditor may in some cases prove a book 

(0) Tenn_e Digest 550. (b) lb. 500. (c) lb. 130. (d) lb. 416. 
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account, when it does not exceed seventy-five dollars, by his own 
oath. (a) 

Rate of damages upon protested bills-Whenever any bill of 
exchange drawn or indorsed within the state, upon any persons 
or body corporate in any other state, or place, is returned unpaid 
with a legal protest, the holder may recover from the drawer or 
indorser of such bill, the damages hereinafter specified, over and 
above the principal sum for which the bill has been drawn, and 
the charges of protest together with lawful interest upon the 
amount of such principal sum, damages and charges of protest, 
from the time at which notice of such protest was given, and pay
ment of the amount due demanded, viz. : where the bill is drawn 
upon any person within the United States, three per cent. : where 
it is drawn upon any person in any other place in NorthAmerica, 
bordering upon the Gulf of ~lexico, or in the 'West India islands, 
fifteen per cent. : where it is drawn upon any person in any other 
part of the "'orld, twenty per cent. These damages are to be in 
lieu of interest and all other charges, except charges of protest, to 
the time when notice of the protest was given, and demand of 
payment made. 

The entry of a notary on the protest, is prima facie evidence 
of notice of dishonor; and where such entry was not made, and 
the notary is dead, then a similar entry in his record book of pro
tests, is to be taken as prima facie evidence of the fact. (b) 

2. Interest. 

Interest is allowed upon bonds, bills, notes, or bills of ex
change, liquidated and settled accounts, signed by the parties, in 
the absence of any agreement to the' contrary. Where an in
strument is payable on demand, such demand must be made by 
the creditor or his agent before interest can be allowed. Securi
ties for the payment and delivery of property and all specific 
articles bear interest as moneyed contracts; that is to say, the 
articles shall be valued by a jury at the time they become due, 
and interest shall be paid accordingly. The legal rate of interest 
is six per cent. per annum. If more than six per cent. is reserved, 

(a) T. D. 131. (b) lb. 126. 
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the defendant can only avoid the usurious excess, and the plain
tiff may recover a judgment for the principal of his debt, with 
legal interest. (a) 

3. Frauds. 

The English statutes of 13th and 27th Elizabeth, against 
fraudulent conveyances, and also the statute of 29th Charles II. 
against frauds and perjuries, have been substantially re-enacted 
in Tennessee. The word" promise" is added to the last clause 
of the latter statute, in reference to the necessity of a writing. (b) 

4. Limited Partnerships. 

Limited partnerships for manufacturing purposes were autho
rized by act passed in 1842. The provisions of this law are 
similar to those already detailed. A special partner may how
ever transfer his interest in the partnership by a deed in writing, 
acknowledged, or proved and registered, without producing the 
effect of a dissolution. (c) 

5. Limitation of Actions. 

Actions of account and upon the case, except such accounts 
as concern the trade of merchandi,e between merchant and mer
chant, their factors or servants, actions of debt for arrearages of 
rent, actions of detinue, replevin. and trespass, quare clausum 
fregit, within three years next after the cause of action accrues. (d) 

The statute of limitations of 21 James I, chap. 16, sec. 3, i~ 
is in force in Tennessee, and bars any contract or lending with
out specialty in six years from the time the cause of action 
accrues. (e) 

The same limitation applies to bonds, bills, and other securi
ties made transferable by law, after their assignment or indorse
ment, as is applicable to promissory notes. (j) 

There is the usual saving in favor of infants, feme coverts, 

(0) T. D. 406,407. 
(d) T. D.4-IO. . 

(6) lb. 350 to 353. 
(t) Tisdale 1>. Munro. 3 Yer. 320. 

26 

(e) Acts of 1842, 149. 
(f) T. D. 441. 
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persons non compos mentis, imprisoned beyond seas, of the term 
of the limitation, after the removal of their respective disabili
ties. (a) The phrase" beyond seas" is declared to mean beyond 
the limits of the United States. (b) 

6. Attachment. 

\\'herewr a debtor so absconds or conceals himself, or removes 
privately, as that the ordinary process of law cannot be served 
upon him, or wherever a debtor or defendant in any suit, or judg
ment is removing, or about to remove himself or his property 
beyond the limits of the state, or shall he absconding or conceal
ing himself, or his property or effects, or wherever a debtor is a 
non-resident, and his creditor or his agent makes an affidayit of 
such fact, and also of the amount of his claim, any judge of the 
Circuit Court, or justice of the County Court may issue a writ of 
attachment against the estate of such debtor, both real and per
sonal, including choses in action. Debts and choses in action, 
whether due or not, may be attached. (c) 

Property exempt from execution is also exempt from attach. 
ment. Persons who are bound as accommodation indorsers or 
securities, although the debt for which they are responsible may 
not be due, can sue out writs of attachment where their principal is 
about to remove, or is removing, absconding or carrying off his 
property beyond the limits of the state; no decree, however, to 
be made until such debt becomes due. 

Attachments against non-residents must be stayed for a period 
not less than six nor more than twelve months from the time of 
the return of the process. 

The act of Tennessee contains the usual provisions for the 
replevy of property by the defendant, the sale of it by the officer 
when perishable, for proceedings of garnishment against any per
son indebted to or having in his possession effects of defendants. 

An attachment is a lien upon the property attached from the 
time that the writ is returned and becomes a record. (d) 

Attachments in Chancery.-It has been held that the courts 

(0) T. D. 441. (b) lb. 444. (el Acts of 1843,30; R. S. 101, 107. 
(d) Cook 254. 
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of Tennessee have no jurisdiction of an original attachment, 
where neither the plaintiff nor defendant are citizens of the state, 
and can render no judgment against a garnishee summoned upon 
such an attachment. (a) But since this decision, by the act of 
] 836, where non-residents have any property, real or personal, 
legal or equitable in Tennessee, or where any resident of Ten
nessee is indebted to such person, a creditor of the non-resident, 
whether a citizen of Tennessee, or any other state, may file a 
bill in Chancery, without having first recovered a judgment at 
law, to attach such real or personal property, or choses in ac
tion, (b) upon an affidavit that the defendants are indebted as 
charged, and are Iiun-residents. This proceeding may also be had 
against absconding debtors. No final decree will be rendered in 
a case of this character, until the second term after the bill is 
filed, nor unless notice has been given by publication in some news
paper designated by the court. Where these requisites have been 
complied with, the decree will be as binding upon the property at
tached, as if personal sen'ice of process had been made. 'Vhere 
the proceeds arising from the sale of the property attached are not 
sufficient to satisfy the claim of the complainant, an execution may 
issue for the balance, to be levied upon any property of the de
fendant in the state, or summolls of garnishment may be issued 
against any person indebted to him, and proceedings had as upon 
attachments at law. 

Judicial a ttaclllllCnt.-lT pUll the return uf "not found" on 
allY civil process, the plaintiffiliay sue out an attachment against the 
('state of the defendant; and upon the return of any goods attached, 
Illay proceed to final judgment, if the defendant dues not appear and 
make defence; and if the judgment is not satisfied by a sale of 
the goods attached, the plaintiff may ha,"e execution for the resi
due. This prucess cannot issue against the estate" of a non
resident, unless grounded on original attachment, or unless the 
leading proce~s has been executed on the person of the defendant 
while within the state. (c) 

(a) Webb & Co. v. Lea, 6 Yer. 4i3. (b) R. S. 106. (e) lb. 108. 
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7. Effect oj Death upon the Rights of Creditors. 

Every executor or administrator shall within two months from 
his qualification, give notice to all persons having claims against 
the deceased, to present them. (a) 

No executor or administrator shall pay any debts of a testator 
or intestate, ur confess a judgment for the same, until the expira
tion of six months from the grant of letters testamentary or of 
administration, and if he pays any debts within that period, and 
the estate proves insolvent, he will be liable to every creditor for 
his pro rata share of the estate. (b) 

Creditors of the deceased, if residents of the state, must de
mand and sue for their claims within two years, if non-residents, 
within three years from the qualification of the executors or ad
ministrators, saving the rights of infants, feme coverts, and per
sons non compos mentis, for one year after the removal of their 
respective disabilities. 

]\'"0 execution may issue against an executor or administrator, 
until tweh'e months after his qualification. (c) 

Although the personal estate is the primary fund for the pay
ment of debts, upon its proving inadequate, the real estate may 
be sold under the direction of the Court of Chancery, for the dis
trict where the lands are situate, upon the application of the ex
ecutor or administrator, setting forth the insufficiency of thl:l 
personal assets. The heirs are necessary parties to such pro
ceeding. 

In the payment of debts, those due by bills, bonds and promis
sory notes, whether with or without seal, and all settled and 
liquidated accounts signed by the debtor, are to be regarded as 
of equal dignity. 

There is no other restriction as to the right of preferring one 
creditor to another by the executors or administrators, than that 
of time which has been previously mentioned. (d) 

(a~ R. S. 75. (b) Acts of 1841,22. 
(d) R. S. 73. 

(c) R. S. 80. 
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B. Proceedings in Civil Suits. 

Imprisonment for debt.-No female can be imprisoned upon 
either mesne or final process in any civil action. 

The original process in all civil actions is a summons. A 
capias can only issue upon an affidavit at the commencement, or 
during the progress of a suit, that the cause of action is just, and 
that the defendant has removed or is about to remove his property 
beyond the jurisdiction of the court. (a) 

By an act passed in IB42, the right to issue a capias ad satis
faciendum in any civil action, has been abolished. 

The operation of this act has been to render useless the vari
ous provisions for the release of insolvent debtors from imprison
ment. 

Judgment and execution.-All judgments of a court of record 
are a lien upon the lands of the debtor, from the time of their 
rendition, provided the judgment is obtained in the county where 
the debtor is then residing, and that execution, unless stayed by 
some legal order, is issued within twelve months. 

Judgments arc a lien upon the lands of the debtor in other 
counties from the period of their registry in such counties, pro
vided execution, unless stayed as before, issue thereon and the 
lands be sold within one year from the rendition of the judg
ment. (b) 

Process is levied first upon the personalty of the debtor, and 
if that be insufficient, then upun his realty. (c) 

Any person whose land has been sold on execution may re
deel)) the same, upon paying or tendering to the purchaser, or 
anyone claiming under him, the amount bid with ten per cent. 
interest. and other costs and charges. Any bona fide creditor 
of the judgment debtor may also redeem within the same time, 
upon tendering to the purchaser the amount bid, with ten per 
cent. interest, alld offering to credit the debtor with ten per cent. 
on the alllount bid at the execution sale. (d) 

Lands sold under a judgment of the federal court, cannot be 
redeemed upon this provision. (e) 

(0) R. S. 383. (b) lb. 419. (cl lb. 292. (d) lb. 565. (el 6 Yerg. 209. 



406 LA IV OF DEBTOR A:\O CREDITOR. 

Proceedings in Civil Suits. 

Where the officer levies upon personal property, the debtor 
may retain the possession, upon giving bond with security for its 
delivery at the day and place appointed for the sale. If this bond 
is forfeited, the officer may immediately levy upon any property 
of the defendant in the execution, and if sufficient cannot be 
found to satisfy the debt, then upon any property of the securities 
in the forfeited bond, and expose the same for sale. (a) 

Courts.-Original jurisdiction in all civil cases belongs to 
Circuit Courts, which hold a spring and fall term in every county 
in the state. 

Ca) R. S. 129. 
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1. Bills of E.l"Cltangc and Promiss01'Y Notes. 

All bonds, bills, and promissory notes, whether for money or 
property, are assignable; and the assignee may sue for the same 
in the same manner the original payee or obligee might sue: but 
the defendant shall be allowed all discounts, under the rules and 
regulations prescribed by law, either against the plaintiff, or the 
original obligee or payee, before notice of the assignment. But 
the above provision shall not aflt.·ct the nature of the defence, 
either in law or equity, that any defendant may haye against an 
assignee or assignees, or the original assignor. (a) 

All bills, drafts, and checks, drawn in this state or payable in 
this state, and all bills, drafts, and checks, drawn by banks or in
dividuals in one state on banks or individuals in another state, in 
favor of, or held, or indorsed, by citizens of this state, for bank 
notes, or currency, or current funds, shall be deemed negotiable, 
and treated in all respects as if drawn for money. (b) 

A scrawl affixed to an instrument as a seal, confers upon it all 
the force and obligation of one. (c) 

(IJ) :I!orehead & Brown's Digest, 150. 
(b) Loughborough's Digest, 108. (c) M. & B. D. 326. 



408 L.\ W OF DEBTOR AND CREDITOR. 

Interest.-Frauds.-Corporations. 

Ten per cent. interest is allowed on all foreign bills which are 
protested from date until paid, in lieu of damages, but they must 
be demanded of the drawer within eighteen months from the 
date of the bill. 

2. Interesl. 

By the act of 1819, the rate of interest is fixed at six per 
cent.; but the contract is not absolutely void. The lender may 
recover the amount actually loaned, ""ith lawful interest. If the 
lender refuse to receive the principal \"ith lawful interest, on a 
tender thereof previous to a suit, he shall pay the costs of the 
suit. 

The act of 1798 rendered the contract itself utterly void. (a) 
Six per cent. is held in the courts of the commonwealth to be 

the prima facie rate of interest authorized to be received in the 
several states and territories of the Union; but either party may 
prove the rate to be different. (b) 

3. Frauds. 

The English statute of frauds and perjuries IS in force in 
Kentucky. (c) 

4. Corporations. 

By an act passed in 1841, certain provisions were made for 
all corporations, carrying on any kind of manufacture. 

It is enacted, inter alia, that every transfer of ~tock shall be 
made by deed, and acknowledged before some justice of the peace, 
and recorded by the clerk of the corporation in a book to be kept 
for that purpose. 

All the members of the corporation are jointly and severally 
liable for all debts of the company, until the whole amount of the 
capital stock shall have been paid in and a certificate thereof re
corded in the clerk's office of the County Court of the county 

(a) Morehead & Brown's Digest, 856, 852. 
(b) Loughborough's Digest, 280. (c) M. & B. D. 734 
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where the manufactory is established. This certificate must be 
made within thirty days after the last instalment is paid in, and 
is signed and sworn to by the president, clerk, treasurer, and a 
majority of the directors. 

The corporation shall make an annual publication of its con
dition, and on failure to do so, the president and directors are 
made individually liable for all debts of the company then exist
ing, or that may be contracted before the notice is given. 

The corporation is prohibited, on pain of forfeiting its charter, 
from issuing any notes to pass as currency. (a) 

5. Effect of Marriage on the Rights of Property. 

The estate of the husband is not liable for the debts or en
gagements of the wife, contracted before marriage. On the other 
hand, neither the land nor slaves of a married woman, possessed 
at the time of marriage or acquired during coverture, are liable 
for his debts, nor can his estate in them during her life be taken 
on execution. But such property, both land and slaves, excepting 
the husband's right of courtesy, may be sold in payment of her 
debts created before the marriage, or in payment of debts con
tracted by her in writing jointly with her husband, for necessaries 
furnished to any member of the family. The slaves of the wife 
may be sold by the husband and wife jointly in the same manner 
as real estate. Upon the death of the wife, her slaves descend 
to her heirs at law, as realty, subject to a life estate of the hus
band in them. (b) 

6. Limitation of Actions. 

Actions on the case, other than for slander, actions for account, 
actions of debt grounded on any lending or contract without spe
cialty, all actions for arrearages of rent, all actions of detinue and 
replevin, all actions of trespass, quare clausum fregit, or to goods 
and chattels, must be brought within five years; actions of assault 
and battery, wounding and imprisonment, within three years; 
and actions of slander within one year after the words spoken. 

(0) Lough. Dig. 149. (b) Acts of 1846, 43. 
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All actions or suits founded upon account for goods, wares, and 
merchandise, sold and delivered, or for any article charged in any 
store account, shall be commenced within twelve months next 
after the cause of such action, or the delivery of such goods, ex· 
cept that in case of the death of the creditor or debtor before the 
expiration of the twelve months, the further time of twelve months 
from such death shall be allowed before the commencement of the 
action. Any merchant who shall post· date his account is liable 
to a penalty of ten times the yalue of the article sold. If the 
merchant shuuld obtain judgment, and the judgment be reversed 
or arrested, he may commence a new action in one year thereaf· 
tel'. From the first of July, 1838, all sureties are discharged from 
liability on judgments, on bonds in appeals, supersedeas, sale, and 
replevin, on bonds in attachment, ne exeat, for the forthcoming 
of property, or to abide by the decree of a court, or for costs, 

. when seyen years shall have elap~eJ ,vithout execution on the 
judgment, unless delayed by dilatory proceedings on the part of 
the defendant; or when sevC'n years after the cause of action ac· 
crued, shall have elapsed, without suit on the bond which is the 
foundation of the action. 

On administration and guardian. bonds, sureties are discharged 
from liability to distributees, devisees, or wards, when five years 
have elapsed "'ithout suit after the youngest have arrived at rna· 
jority. On all other written obligations, sureties are discharged 
from liability when seven years ha\'e elapsed without suit. 

But if the surety should abscond or conceal himself, or use any 
indirect ways to defeat or ohstruct his creditor, he cannot claim 
the benefit of the above pruvisions. 

The statute of limitations does not begin to run until the usual 
disabilities are removed, yiz., infancy, coverture, imprisonment, 
insanity, and absence beyond seas. (a) 

7. Attachment-Foreign and Judicial. 

A justice of the peace may issue a writ of attachment when. 
ever a creditor makes complaint before him that his debtor is 

(0) Morehead &. Brown's Dig. lJ32-37, Lough. Dig. 558. 



KE~Tl'CKY. 411 

Effect of Death upon the Rights of Creditors. 

privately removing out of the county, or absconds so that the or
dinary process of law cannot be served upon him. The attach
ment is levied upon the slaves and goods and chattels of the de
fendant, and may be served by any constable or sheriff. If the 
debt is not more than fifty dollars, the writ is returned to the 
magistrate, but if the debt exceeds that sum, it is returned to the 
Circuit Court. Where the levy has been made by the constable, 
and the debt is over fifty dollars, he i~ to deliver the property 
attached to the sheriff. The justice must take bond and good 
security for the payment by the complainant of all damages and 
costs to the defendant in case the plaintiff is cast in his suit. The 
property may be replevied, but if it is not, judgment is given for 
the plaintiff, and the goods sold in the same manner as goods taken 
on a writ of fieri facias. Property in the hands of a garnishee 
may also be attached. It is also provided that where there is a 
return of "not found" on a capias or warrant, the plaintiff may 
sue out an attachment against the estate of the defendant to force 
an appearance, and proceed substantially as above. (a) 

Where any debtor is about to rewove his property from the 
commonwealth, or to dispose of the same with the intention of 
delaying or defrauding his creditors, the Courts of Chancery are 
authorized, upon a Lill filed by any creditor, whether the debt be 
due or not, to attach the property and arrest such fraudulent sale 
ur remuval, and upon the establishment of an intention on the part 
of the debtor either to remove or fraudulently to dispose of his 
property. to cause the same to be applied to the payment of the 
deht. The bill of the creditor must be sworn to, and bond given 
with sufficient security for the payment of any damage that may 
be sustained by the wrongful emanation of the order, before such 
injunction can be granted. (b) 

8. .£'ffcct of Death upon the Riglits of Creditors. 

By an act passed in 1839, all debts are declared of equal diO"
nity in the administration of estates, and are to be paid ratabl;, 
except that burial expenses, and costs and charges of administra-

(a) Lough. Dig. 46. (b) Acts of 1838,213. 
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tion, and the costs of such suits as the personal representative is 
directed by law to institute, shall be paid in full before any distri
bution: also, where a creditor has a lien which is not sufficient 
to discharge his debt, he shall not be entitled to any portion of 
the residue of the estate, until all the creditors not having liens 
shall have received a sum equal, pro rata, with such lien creditor. 

Where the personal estate is not sufficient to pay the debts, 
the personal representative may file a bill in Chancery to subject 
the realty to the payment thereof, l1Iaking the heirs, devisees, 
legatees, and distributees, and creditors, parties. The court may 
decree a sale, after proper notice, and upon reasonable credits; 
and distribute the proceeds among the creditors, as above directed. 
A master commissioner shall be appointed to ascertain the con
dition of the estate, and before whom the creditors shall prove 
their claims. The holders of fraudulent conveyances may be 
made parties to the bill, and the property subjected to the pay
ment of the debts of the estate. (a) 

Where any person dies intestate, leaving a widow, that por
tion of his estate ,,,hich would be by law exempt from execution, 
is not considered assets, but the same, together with a sufficiency 
of provisions to sustain the widow and infant children, if there 
be any, for the term of twelve months, shall be appropriated by 
the administrator to their use: and if there be not a sufficiency 
of provisions on hand, so much of the live stock and growing 
crop shall be set aside by the commissioner appointed to appraise 
the estate, as may be necessary to supply the deficiency. (b) 

9. Proceedings in Civil Suits. 

Imprisonment for debt.-Imprisonment for debt is abolished 
in Kentucky, (c) except that a capias ad satisfaciendum may be 
issued on a judgment in trespass, vi et armis, or for words spoken 
or written, or for seduction, in which cases the defendant may 
release his person by availing himself of the law for insolvent 
debtors, on giving the plaintiff ten days' notice. (rl) 

No person can be arrested on any original or mesne process 

(a) Lough. Dig. 240. 
(c) :\1. & B. Dig. 195. 

(b) Acts of 1845,35. 
(d) lb. 630. 
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or held to bail, unless the plaintiff make an affidavit that he verily 
believes the defendant will leave the commonwealth, or move his 
property out of the same before judgment; or otherwise abscond, 
so that the process of the court after judgment cannot be served 
upon him. Upon such affidavit being filed, the clerk shall indorse 
that bail is required, and in what sum. (a) 

Any person arrested under an order requiring bail, or on a 
writ of ne exeat, may avail himself of the act for the relief of 
insolvent debtors, on giving reasonable notice to the plaintiff or 
his agent, if in the state; if not, by filing such notice in the office 
which issued the process against him. (b) 

Insolvent debtor.-Any person taken or charged in execution, 
may apply to two justices of the peace, deliver in a schedule of 
his estate and effects, and take the oath of an insolvent debtor. 
His person is released, but any estate he may subsequently 
acquire is liable for his debts. 

The schedule is filed in the clerk's office, and the property 
therein enumerated is vested in the sheriff, who sells the same 
and distributes the proceeds among the creditors. (c) 

judgment and Executions.-The writs of fieri facias and elegit 
are in use in Kentucky, but the former runs against the real as 
well as personal estate of the debtor. The personalty must how
ever be first taken and sold. 

The estate of the defendant is bound from the time of the de
livery of the writ of execution to the officer, who indorses thereon 
the exal't date of its reception. A landlord who reserves rent in 
money, has a preference over any executions; creditor for one 
year's rent. (d) Various articles, too numerous to mention, prin
cipally furniture and tools, and provisions for six months are ex
empt from execution. (e) 

The equitable interest of a mortgagor in any real or personal 
estate lIIay be sued, subject to the incumbrance, and saving to the 
mortgagor the right of redeeming the same within the year. The 

(II) i\I. & B. Dig. 195. (b) lb. 196. 

. (r) Lough. Dig. 273. As a capias ad satisfaciendum may be issued on judgments 
11\ cerlnm actIOns of torI, the above law is Btill in force. See Imprisonment for Debt. 

(<1) 1\1. & B. Dig. 625,631. (e) Lough. Dig. 235,236. 
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purchaser of such equitable interest in personalty is required to 
give bond, with appro\"ed security, that he will not remove the 
same from the commonwealth, but hold it subject to the order of 
any court of competent jurisdiction. 

'Vhere goods and chattels are levied upJn an execution, the 
same shall be restored to the owner upon his executing an obliga
tion with security for their forthcoming at the time and place ap
pointed for the sale: which obligation, if forfeited, has the force of 
a judgment, and execution may be issued thereon against the 
principal and security, upon which no indulgence will be allowed. 
A delt:lldant may also at any time before sale replevy his property 
for the space of three months, by gi \'ing bond with sufficient se
curity for the payment of the debt, interest, and all costs, at the 
expiration of that period; which bond, if forfeited, is to have the 
effect of a judgment, on which execution may be issued as in the 
case of a forfeited forthcoming bond. 

Where real estate is taken in execution and offered for sale, it 
will, unless it brings two thirds of its appraised value, be subject 
to redemption by the debtor at any time within one year from the 
sale, on payment of the purchase money, and ten per cent. inter
est. (a) 

Remedy against sheriffs and attorneys for misconduct.-Any 
sheriff failing to pay over money collected on an execution, or 
failing to pay over the amount of the debt and costs where he has 
suffered a defendant in custody under a ca. sa. to escape, may, up
on a motion by the creditor in the execution, of which ten days' 
notice has been given, be amerced, for the benefit of such credi
tor, in a SUIli equal to the amount specified in the writ, with inter
est at the rate of fifteen per cent. from the return of the execution 
until discharge of the judgment. (b) In order to entitle a plaintiff 
residing out of the county to recover from the sheriff the amount of 
money collected by him, the former must have appointed an agent 
in the county, or made a personal or wrjtten demand therein. (c) 

An attorney who fails to pay over money which he has collect
ed may be suspended from practice; and a judgment upon motior. 

(a) M. & B. Dig. 650. (b) lb. i. 624. 
(c) Davis I). Armstrong, 1 Mare. 366; Allen I). Grant, 1 Mare. 409. 
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after ten days' notice may be also rendered against him in favor of 
the creditor, for the amount due, and cost of the motion. (a) 

Courts.-The judicial sy,-tem of Kentucky is so similar in its 
general features to that of Virginia, that the discrepances need 
not l)t pointed out. 

(a) }l. & B. D. 173, 17B. 
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I. CHOSES IN ACTION. 

" INTEREST. 

3. CORPORATIOSS. 

4. FRAUDULE:-iT CONVEYANCES. 

5. STATUTE OF FRAUDS. 

6. ASSIGSMESTS. 

7. STATUTEI' OF LIMITATION. 

~. ATTACIDIENT. 

9. PROCEEDlSGS IS CIVIL SUITS. 

10. EFFECT OF DEATH UPON THE RIGHTS OF CREDITORS. 

1. Choses in Action. 

Contracts.-All contracts which are only joint according to 
the common law, are directed by statute, to be construed as joint 
and several, and the effects and incidents of a several contract 
attaches to them. (a) 

All instruments of writing professing on the face thereof tn 
be sealed, and to which the person executing the same, shall 
affix a scrawl by way of seal, are to be adjudged as sealed. (b) 

All notes in '\Titing for the payment of a sum of money or 
property therein mentioned, to any person or order, or to bearer, 
shall import a consideration. (c) 

All bonds or promissory notes for money or property may be 
assignable by an indorsement thereon, and the assignee may bring 
an action thereon in his own name; the obligor being allowed 
every just discount against the assignor before assignment, and 
every defence to the instrument which he might have made, had 
it remained in the hands of the assignor. (d) 

Bills of exchange and promissory notes.-All promissory 
notes, 'which express on their face, to be for" value received, ne
gotiable and payable without defalcation," are rendered negotia-

(a) Revised Statutes 216. (b) lb. (e) lb. 189. (cl) lb. 190. 
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ble, in like manner as inland bills of exchange; and the payee~ 
and indorsers of every such negotiable note, payable to them or 
order, and the holder of every such note payable to bearer, may 
maintain actions thereon against the makers and indorsers re
spectively as in cases of inland bills of exchange. (a) 

Under this statute it has been held that a note for money pay
able "to ,,1. or bearer," was not negotiable, but subject to any 
defence in the hands of the holder, to which it would have beell 
liable in the hands of the maker. It is not even sufficient that the 
note contain the words" for value received, without defalcation." 
It must be drawn in the form prescribed by statute. (b) 

No person can be charged as acceptor of a bill of exchange, 
unless his acceptance is in writing, signed by himself or his law
ful agent. (c) 

An acceptance upon a separate paper will only bind the ac
ceptor in favor of persons to whom the acceptance has been 
shown, and who on the faith thereof have received the bill for a 
valuable consideration. (d) 

An unconditional promise to accept a bill before it is drawn, 
shall be deemed an actual acceptance in favor of the same class 
of persons. (e) 

A refusal to write an acceptance upon a bill, i.'! declared equiv
alent to a refusal to accept, and the bill thereupon may be protested 
for non-acceptance. (f) 

These provisions, however, are not to abridge or impair the 
right of any person to whom a promise to accept a bill may have 
been made, and who on the faith of such promise shall have 
drawn or negotiated the bill to recover damages from the person 
making such promise, on his refusal to accept the bill. 

The destruction of a bill, or a refusal to accept it within 
twenty-four hours after its delivery for that purpose are rendered 
equi\"alrnt to acceptance. (g) 

A notarial protest is declared to be evidence of a demand 
and refusal to pay a bill of exchange, or negotiable promissory 
note, at the time and in the manner therein stated. (II) 

(0) R. S. 175. 

(6) Bently". Andel"l!on, 5 Missouri 447; Austin & Haines 11. Blue, 6 Miss. 265 ; 
Muldron ". Caldwell, 7 Miss. 563. 

(c) R. S. 175. (d) Th. (e) Th. (f) Th. (g) Th. (h) lb. 
27 
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R([tp of damages IIpon protested bills.-The provisions as to 
damages ~pon protested bills are somewhat novel and minute. 
To entitle a party tn damages upon a protested bill of exchange, 
drawn or negotiated "'ithin the state, the bill must express to be 
" j"l' value received." (a) \Vhen such a bill, drawn upon any 
person, at any place within the state, shall have been presented 
for acceptance or payment, and protested for non-acceptance or 
non-payment, the h"lder lIlay recon~r from the drawer and indor
sers, having due notice uf the dishonor of the bill, four per cent. 
dama~es; if the bill shall have been drawn upon any person at 
any place out of the state, but within the United States or its ter
ritories, ten per cent. Jaillages; if upon any person at any place 
\"itirllut the United States or its territories, twenty per cent. 
dama.!,!:es. The same rate of damages is fixed in cases where a 
bill has been accepted, but is nllt paid at its maturity. .i\'o dam
ages are allowed upon bills drawn within the state, upon any 
person at a place within the same, if payment of the principal 
sum, with interest and charges of protest, is tendered within 
twenty days after demand or notice of the dishonor of the bill. 

The damages are to be in lieu of interest, protest, and all 
other expenses incurred previous to the tillie of giving notice, or 
to the time when the principal Slllll shall become payable, when 
no notice of the dishonor is required to be gi \'l'Il; but from such 
period the holder of the bill may recover lawful interest upon the 
aggregate amount of the principal sum and the damages. 

'Where the bill is expressed to be payable in the money of the 
United States, the amount due thereon, and damages shall be as
certained without any ret/'rence to the rate of exchan~e; but if 
payable in foreign currency they are to be determined by refer
ence to the rate of exchange, or the value of such foreign cur
rency at the time and place of payment. (b) 

2. Interest. 

By an act passed in 18·17, the former laws of Michigan as to 
usury, were repealed, and new provisions declared, Six per 

I a) Riggs r. The City of St. Louis, 7 Miss. 438. 
~/J) R. S. Ii.t 
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cent. was established as the legal rate of interest. In cases where 
a higher rate of interest is reserved than six per cent., the bor
rower may be relieved from the usurious excess, and the interest 
at six per cent. will be set apart for the benefit of common schools. 
The lender is liable to a forfeiture of the whole interest agreed to 
be taken, to be recovered in an ordinary action, and go to the 
benefit of common schools. (a) 

3. CorporatIOns. 

Where the debts of any corporation, excepting banking com
panies or literary or benevolent institutions, shall exceed the 
amount of its capital stock actually paid in, the directors under 
whose administration it shall happen, unless absent at the time, 
"I" if present objecting thereto, and giving notice of the fact to 
the stockholders, are rendsred jointly and severally liable to the 
extent of such excess, for all debts of the company then existing, 
or which shall be contracted subsequently, so long as they shall 
cOlltinue in office, and until the debts shall be reduced to the 
amount of the capital stock. (b) 

4. Fraudulent COn1)eyances. 

All sales made by a vendor of goods and chattels, in his pos
;:e;:sioH or under his control, unless accompanied by delivery 
within a reasonable (regard being had to the situation of the pro
perty) time, and followed by actual and continued chanO"e of the 

• • Co 
posseSSIOn, shall be presumed to be Iraudulent and vuid as against 
the creditors of the wndor, or subsequent purchasers in <Tood 
faith. (c) Co 

5. Statute of FraucU. 

The English statute is substantially re-enacted. In the class 
of cases which it embraces, the agreement, or some note or 
melilorandum thereof. must be in writing. 

Contracts for the sale of goods for the price of thirty dollars 

(al Acta of 1847. 63. (6) R. S. 234. (el lb. 528. 
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or upwards, are not valid, unless part are delivered, or earnest 
given, or a note or memorandum made of the bargain in writing. 

No action can be brought to charge any person, by reason of 
any representations as to the character, credit or dealings of a 
third party, unless such representations are in writing. (a) 

6. AssIgnment. 

Wherever a debtor assigns his real and personal estate, in 
whole or in part, for the benefit of his creditors, or any of them, 
it is made the duty of the assignee to distribute the same 'among 
the creditors generally, under the superintendence of the Circuit 
Court. It is the duty of the assignee to give notice to the credi. 
tors by advertisement, of the time and place of adjusting and 
allowing demands against the estate, and all the creditors \\"ho. 
being dilly notified, shall fail to attend, are precluded from having 
any of the benefits of the assignment. The decision of the 
assignee as to any claim exhibited before him, shall be final, 
unless the creditor request a reference to a jury, when the case 
shall be certified to the Circuit Court, and tried on an issue 
formed for t~at purpose. (6) 

, 

7. Statutes of Llmltatwn. 

All actions founded upon any writing, sealed or unsealed, for 
the payment of money or property, must be commenced within 
ten years after the cause of action accrued: all actions upon open 
accounts for goods, wares or merchandise sold and delivered, or 
for any article in a store account, within two years: all actions 
of account, detinue, assumpsit, trover, trespass on the case, or 
debt founded upon any contract or liability, and not otherwise 
specially limited, within five years. There is the usual saving in 
favor of infants, married women, persons non compos mentis, or 
imprisoned on a criminal charge. 

There is no limitation on suits brought to enforce payment 
of bills, notes or other evidences of debt issued by moneyed cor
porations. A promise in writing is necessary to revive action 

(a) R, L. 530. (6) lb. 121-132. 
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barred by the act. No acknowledgment or pro~ise, ~n writing 
or otherwise, by one joint contractor, shall deprIve hIs co-con
tractor of the benefit of this act. Bonds, judgments and decrees 
are presumed to have been paid after the lapse of twenty years: 
such presumption being liable to be repelled by proof of payment 
of part, or written acknowledgment of the indebtedness. (a) 

8. Attachment. 

A creditor may resort to the process of attachment to secure 
his debt in the following cases: 

1. Where the debtor is a non-resident of the state. 
2. Where the debtor conceals himself so that the ordinary 

process of law cannot be served upon him. 
3. Where the debtor has absconded or absented himself from 

his usual place of abode, so that the ordinary process of law can
not be served upon him. 

4. Where the debtor is about to remove his property or effects 
from the state, with intent to hinder, delay, or defraud his 
creditors. 

5. Where the debtor has fraudulently conveyed or assigned 
his property so as to hinder or delay his creditors. 

6. Where the debtor has fraudulently concealed or disposed 
of his property or eflects so as to hinder or delay his creditors. 

7. Where the debtor is about fraudulently to conveyor assign 
his propNty or effects so as to hinder or delay his creditors. 

8. Where the debtor is about fraudulently to conceal or dis
pose of his property or effects so as to hinder or delay his 
creditors. 

9. Where the debt was contracted out of this state, and the 
debtor has absconded or secretly removed his property or effects 
into this state, with the intent to defraud, hinder or delay his 
creditors. 

Where the demand sworn to is not less than fifty, nor more 
than one hUlidred and fifty dollars, and is evidenced by a bond or 
note for the direct payment of money, or where the demand 
sworn to is not less than fifty, nor more than ninety dollars, and 

(a) R. S. 715 to 724. 
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is founded upon a contract other than a bond or note, the Circuit 
Court and justices of the peace have concurrent jurisdiction. 
Where, in either case, the amount falls below fifty dollars, the 
justices ha vc exclusi ve jurisdiction. 

The remedy by attachment is not confined to citizens of the 
state. It has been repeatedly held that a non-resident may have 
an attachment in tlIe state against a non-resident. (a) 

On affidavit by a creditor whose claim exceeds five dollars, 
but falls below fifty dollar~, that the debtor has no goods or chat
tels within the state, liable tn attachment issued by a justice of 
the peace. he may sue in the Circuit Court. 

A creditor, before he can obtain an attachment, must file, 
either with the clerk I)f the Circuit Court, or \vith the justice, as 
the case may be, an at1ida\-it, made either by himself or by some 
persoll on his behalf, stating that the defendant is ju~tly indebted 
to the plaintiff, after allowing all just credits and offsets, in a sum 
to be specified, and "11 \vhat acc"llllt, and shall also state that the 
affiant has good reason tl) belie\'e and does believe the existence 
of one or more of the causes \vhich entitle him to the writ of 
a ttac 11IIle 11 t. 

The creditor, or S"llle responsible person as principal, and one 
or more sureties, Hlllst also file a bond, whose sufficiency is to be 
judged of hy the clerk or justice, as the crise Illay be, in a penal 
sum at least double the denlalld swurn to. payable to the state of 
Missouri, and conditiolled that the plaintifr ~hall prosecute his 
action without delay. and pay all damages which may be sus
tained Ly the defendant "r a 11:-' garnishee, by reason of the attach
ment, or any proceeding in the suit, or any judgll1ent or process 
thereon. 

"'here the creditor sues in the Circuit Court, and there are 
senoral defendants \vho reside or have property in different coun
ties, or where a single defendant in any such action has property 
or effects in different counties, separate writs may issue to every 
such county. 

1\0 property or effects exempt by law from execution, shall be 
attached or seized, in any suit against a defendant who is a resi
dent of the state. In a proceeding before the Circuit Court, the 

(a) Posey v. Buckner, 3 Miss. 605; Graham v. Bradbury, i Miss. :?~l. 
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lands, tenements, goods and chattels, moneys, or credits of a 
defendant, are liable to be taken upon attachment. The interest 
of a joint obligee may be attached for his individual debt, in the 
hands of the obligor. (a) 

Debts not yet due may be attached, but no execution shall be 
awarded against garnishee until they become due. 

'Where judgment in this proceeding is entered against a 
defendant by default, it will bind only the property and effects 
attached, and no execution thereon can issue against any other 
property of the defendant, nor against his body, nor shall such 
judgment be any evidence of debt against the defendant in any 
subsequent suit. 

Attachment against vessels.-Boats or vessels used in navi
gating the waters of the statc are subject tl) a lien, ,,·hich may 
be enlorced by a proceeding against thclll (among other case~) 
for all debts contracted by the master, owner, agent or consignee 
of such vessel, on account of stores or supplies furnished for the 
use thercof: and for all demands accruing by reason of the non
performance of any contract of affreightment. or of any contract 
touching the transportation of persons, entered into by the mas
ter, owner, agent, or consignee of the boat. (b) 

9. Proceedings in Ci/,iZ Snits. 

IlIIjlrisonment for t"'''t.-A party cannot. be held to Lail or 
imprisuned upon any contract or debt whatsoen'l'. (c) 

Judgments and C.l·(·clltions.-Judgments c(l\lstitute a lien upon 
real {'state in any county in which they may be rendered or 
recorded, from the time of thcir rendition, I'll' the period of three 
years. During this term, exccution may at any time be issued. 
The lien of a judgment extends to lands acquired after its rendi
tion. A judgment and lien may at any time within ten years be 
revived by scire facias. (d) 

l\" ('x(,l'ution shall create a lien upon any personal property, 
or ur"n any real estate to which the lien of the judgment does 
not e:delltl, but from the time of its delivery to the officer. (e) 

(a) :\Iiller & Irvine I'. Richardson. 1 :lIisa. 310. (b) R. S. 

(d) lb. 621. (e) lb. 479. 
(e) lb. 574. 
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An execution of fieri facias may issue upon the judgment or 
decree of a court of record, against the goods, chattel~, and real 
estate of the defendant. It may be directed to and executed in 
any county of the state. Shares of stock in any incorporated 
company, evidences of debt issued by any moneyed corporation, 
or oy the government of the United States, or of any state, and 
equitable as well a~ legal interests in real estate may be taken 
and sold upon execution. Leases upon land for any unexpired 
term of three years or more, are subject to execution and sale as 
real e~tate, and cannot be sold on an execution issued by a justice 
of the peace. 

The defendant in execution may elect what property or what 
part thereof shall be sold by the officer. By giving a bond with 
good security, conditioned for the forthcoming of the property at 
the day and place of sale, the defendant may retain possession 
during the intermediate period. If the condition of the bond is 
broken, the defendant may ubtain a summary judgment at the 
return term of the execution, and upon an execution on this judg
ment, no such privilege shall be accorded to the debtor or his 
sureties. 

If the officer cannot find sufficient property to satisfy an exe
cution, the plaintiff or his agent may direct him to summon as 
garnishees any debtors of the defendallt, against whol11 proceed
ings may be had similar to those which take place in suits origi
nating by attachment. (a) 

Cour[s.-General and original jurisdiction in all civil causes 
is confided to the Circuit Courts, which hold a term every spring 
and fall in each county of the state. 

10. Effect of Death upon the Rights of Creditors. 

The personal estate is the primary fund for the payment of 
debts under the laws of Missouri. But where it is insufficient, 
upon a petition by the executor or administrator, or in event of 
his default, by any creditor, to the proper County Court, the real 
estate will be ordered to be sold. (b) 

(a) R. S. 473 10 4i'l9. (b) Th.84. 
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The debts of a decedent are distributed into the following 
classes, and are to be. paid in the order of their enumeration :-

1st. Funeral expenses. 
2d. Expenses of the last sickness. 
3d. Debts due the state. 
4th. Judgments rendered against the deceased in his lifetime; 

but if these judgments constituted liens upon the real estate of the 
deceased, and the estate shall be insolvent, such judgments are to 
be paid without reference to classification, except as to the first 
and second classes of demands. 

5th. All demands, without regard to quality, which shall be 
legally exhibited against the estate, within one year after the grant
ing the first letters thereon. 

6th. All demands thus exhibited after the end of one year, and 
within two years after letters granted. 

7th. All demands thus exhibited after the expiration of two 
years, and within three years after granting of such letters. (a) 

'Where any person residing in another country at the time of 
his decease, leaves property in Missouri, it is to be distributed in 
such a manner, if practicable, as that all his creditors, \vithout re
gard to the nature of their debts, should receive an equal propor
tional share of his estate. For this purpose, no non-resident is to 
receive any share of the assets, until the citizens of ;\Iissouri have 
received a just proportion of their claims, calculated upon an esti
mate of the entire value of the estate of the deceased, wherever 
found. If there be any residue after such payment to the citizens 
of Missouri, it may be appropriated to satisfy the claims of any 
foreign creJitors which have been duly proven. (b) 

If any person commence a suit of any kind in the Circuit 
Court against an estate, \\'ithin one year from the date of admi
nistration, he may recover judgment, but shall pay all costs. 

All demands against the estate of a deceased person, not ex
hibited within three years after the granting of letters to the ex
ecutor or administrator, are barred, saving to infants, persons of 
unsound mind, imprisoned, or absent from the United States, and 
malTied women, three years after the removal of their disabili
ties. (c) 

(0) R. S. 90. (b) lb. 103. (c) lb. 91. 
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All actions pending against any person at. the tiIlle of his death, 
which by law sun'in- against the executor or administrator, and 
all actions commenced against such executor or administrator after 
the death of the deceased, shall be considered demands legally 
exhibited agaillst such estate, from the time of reviving the action 
or serving the original process on the executor or administrator, 
as the case may be. A notice in writing, served upon an admi
nistrator or executor, stating the nature and amount of a claim, 
with a copy of the instrument of writing or account upon which 
it is founded, is to be deemed a demand legally exhibited from the 
time of "en'illg such notice. (a) 

Every executor or admini,trator is required to make an annual 
exhibit uf his account for settleltlent, \\'ith proper vouchers at the 
end of each year from the date of his letters, until his administra
tion is completed. 

(a) R. S. 91. 
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2. CIIOSES IN ACTION, BILLS OF EXCHANGE. AND PROMISSORY NOTES. 

3. INTEREST. 

4. FRAPII~. 

5. LIMITED PARTNERSHIPS. 
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9. PROCEEDINGS [1'1 C[VIJ, SUITS. 

10. EFFECT OF DEATH UPON THE RIGHTS OF CREDITORS. 

1. Common Law. 

The general principles of the common law, and the statutes 
in aid thereof, made prior to the fourth year of J ames I, so far as 
the same are applicable to our country, and not inconsistent with 
the laws or constitution of the United States, or the state of 
Arkansas, constitute the rule of decision in all civil contro
versies. (a) 

2. Choses in Action, Bills of Exchange, and Promissory Notes. 

All bonds, bills, notes, and agreements in writing for the pay
ment of money, may be assigned, so that the a~signee may 
sue thereon, in the same manner as the original payee; the obli
gor, hl1w('\,('r, not to be precluded from any defence or set-off 
which he might have made to the action b~fore the assignment. 
The illdorsl'rs or assignors of any instrument in writing assigna
ble by law fur the payment of money alone, on receiving due 

(a) R.8.1B2. 
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Chases in Action, Bills of Exchange, and Promissory Notes. 

notice of the non-payment or protest of such instrument, are 
equally liable with the original maker, and may be sued jointly or 
separately with him (a) 

The provisions relative to discount and set-off, do not apply 
to promissory notes, or bills of exchange payable to order at 
any bank of the state, or which may be discounted or negotiated 
therein. (b) 

No person can be charged as the acceptor of a bill of ex
change, unless the acceptance be in writing; nor if the accept
ance be written upon any other paper than the bill, except in 
favor of a person to whom the acceptance shall have been shown. 
and who on the faith thereof has given a valuable consideration 
for the bill. The rellledy upon bills of exchange both foreign and 
inland, and upon promissory notes payable in bank, is governed 
hy the rules of the law merchant, as to days of grace, protest, 
and notice. 

All joint obligations are to receive the same construction, 
and have the same effect as if they were joint and several. (e) 

A scrawl affixed as a seal to an instrument \\"hich professes 
on its face to be sealed, shall have the force and effect of 
one. (d) 

Damages upon protested bills of exchange.-r pon bills of ex
change expressed to be for value recei \"(~d in the state, drawn 
upon any person at any place within the same, if protested for 
non-acceptance, or non-payment, damages will be allowed at the 
rate of two per cent. on the principal sum specified in the bill ; 
if dra\\'n within the state, but payable in any of the states of Ala
bama, Louisiana, Mississippi, Tennessee, Kentucky, Ohio, Indi
ana, Illinois, Missouri, or any point on the Ohio river, four per 
cent. damages; if drawn within the state, but payable at any 
place within the United States. not already mentioned, damages 
at the rate of five per cent. on the principal sum; if drawn 
within the state and payable beyond the limits of the United 
States, damages at the rate of ten per cent. Damages may 
also be recovered by the holder from the acceptor, at the rate of 
two per cent. on inland bills; at the rate of six per cent. on bills 
drawn upon any person at a place within the state, by a person 

(a) R. S. 107, 149. (b) Acts of 1838, 10. (e) R. S. 4i5. (tI) lb. 187. 
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without the state, but within the United States; at the rate of 
ten per cent. on bills drawn on a person within the state, by a 
person at a place without the limits of the United States. In ad
dition to the damages thus allowed, the holder may recover besides 
costs of protest, interest at the rate of ten per cent. from the date 
of the protest until payment. (a) 

3. Interest. 

Parties may stipulate for any rate of interest not exceeding 
ten per cent. on a contract, whether under seal or not, for the 
payment of money. When no rate of interest is fixed by the 
parties in their agreements, six per cent. is the rate established by 
law. All contracts in which more than ten per cent. interest is 
reserved, are void, except in the case of bills of exchange and 
promissory notes which have passed into the hands of an inno
cent holder, for a valuable consideration without notice of the 
usury. The usurious lender is liable to no penalty, but the bor
rower who has paid the usury may recover the same, by action 
at any time within one year following the payment. (b) 

4. Frauds. 

The English statute of frauds and perjuries has been adopted, 
except in the addition of the words" agreement, promise, or con
tract" in the clause requiring a writing. (c) 

The statutes against fraudulent conveyances. have been 
adopted without any material alteration. (d) 

5. Limited Partnerships. 

Limited partnerships were authorized by an act passed in 
1838. The details of the act are almost identical with those of 
Wisconsin. (e) 

(a) R. S. 149. (6) lb. 469. (c) lb. 186. (d) lb. 413. (d) lb. 599. 
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Effect of Marriage upon Rights of Property.-Limitation of Actions. 

6. Effect of Jlarriag!' upon Rights of Property. 

:\ married woman may acquire the legal title to any real or 
personal l',tate, \vhich may come to her during coverture by be
quest, demise, girt, or distribution, unle~s the same comes from 
her husband. A woman possessed of sla,'es at the time of her 
marriage, ur who may become entitled to the same during cover
ture, shall hold them as her separate property, exempt from any 
liability for the debts or ('ontracts of her husband, The title to 
such sian's is to be transferred in the manner required by law for 
the disposition of the real e,tate of feme coverts. The husband, 
ho\\"(','('r, may manage such slaves, and receive and enjoy the 
proceeds (If their labor during coverture. To entitle a married 
WCllltan to the benefit of these provisions, the law requires that 
she and her husband should make out a schedule of the property 
derived through her, under oath, to be verified by the oath of some 
other reputable person, and filed in the recorder's office of the 
county within which the property is, as well as within which 
they live, (a) 

7. Limitation of Actwns. 

Actions upon promissory notes or other writings not under 
seal, mtlst be commenced within five years after the cause of ac
tion accrues; upon all sealed instruments, judgments, and decrees, 
within ten years; all actions of account, assumpsit, or case, found
ed on any other contract or liability, three years. There is the 
usual saving in favor of infants, feme coverts, and persons non 
compos mentis, after the removal of their respecti,'e disabilities, 
for the period of limitation. N on-residents are subject to the 
limitation equally with residents, except where a debtor has ab
sconded from another state into Arkansas, without the knowledge 
of his creditor. (b) 

Any acknowledgment to take a case out of the operation of 
the statute, or to bind a person for a debt contracted during in
fancy, mu,t be in writing. One joint contractor or executor IS 

not bound by the promise of another. (c) 

(a) Acts of 1846, 38. (b) lb. 39. (c) R, S. 528,531. 
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S. Attachment. 

Any creditor who will make an affidavit or procure that of 
slime credible person, stating that a person is justly indebted to 
the plaintiff in a sum, to be named, exceeding one hundred dollars, 
and that such person is a non-resident of the state, or is about to 
remove from the state, or to remove his goods and effects out of 
the state, or so secretes hilll,;elf that the ordinary process of law 
cannot be served upon hilll, and at the same time files a bond with 
suflicient security, conditioned to prove his debt or demand on a 
trial at law, or to pay such dama~es as may be adjudged against 
him, may obtain a writ of attachment against any estate, real or 
I'('rsonal, of his debtor, in \rhose stlerer hands to be found, within 
the county. Proc('ss of garnishment may be served at the same 
tillle ujlon any person suppused to be indebted to the defendant. 
The usual proceedings are had, \rhen the plaintiff disputes the 
return of the gnrnishee, to try the truth of the same, and a 
judgment is rl'lIdered accordingly; ns also where any third person 
(,oldests the title of the defendant tn a portion of the property 
claillll'd. Afkr the ordinary notice by publication, a judgment 
may be rendered agninst the dei'L,ntlant, and so much of the pro
perty attached may be sold as is necessary to satisfy the claim 
of the plaintiff. 

There are similar provisions for attachments before justices 
of the peace, when the debt does not exceed one hundred dol
lars. (b) 

Attachment of vessels.-Boats and vessels of all descriptions, 
na rigating any of the waters of the state, are made liable for 
dt·l,ts contracted by thl' owners, masters, supercargoes, or assign. 
ees thereof, on account of work done or supplies furnished to 
such bont. (c) 

9. Proceedings in Civil Suits. 

Pl·ocess.-~uits may be commenced in civil actions in one of 
three modes, viz.: by a writ of summons, a capias ad responden. 
dum, or an attachment of property. The latter of these modes 

(a) R. S. ) 15. (b) lb. 109. (e) lb. 125. 
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Proceedings in Civil Suits. 

has been considered under a separate title. The second can only 
be resorted to in the cases pointed out under the title "Imprison
ment for Debt." The first is the ordinary mode. 

Organi-:.ation of courts.-General civil jurisdiction is confid
ed to the Circuit Courts, which are to be held twice a year in 
each county of the state. 

All writs taken out at a longer interval than fifteen days be
fore the first day of an ensuing term of the Circuit Court shall be 
returnable to such term; otherwise, to the first day of the next 
ensuing term. \\'here a writ is executed thirty days before tht 
return day, the suit, unless good cause is shown for a continuance, 
will be tried at such return term. \Yhere a party is served with 
process fifteen days be/c)re the return day, he must appear at the 
term to which the process is returnable and plead to the action. 
The suit may be r"ntinued for good cause at the first and second 
term, but the party so continuing is bound to be ready for trial at 
the third term. 

Imprisonment for debt.-Imprisonment for debt upon either 
mesne or final process is allowed in no case, except that of fraud, 
alleged by the plaintiff and supported by his own affidavit and 
that of SUllIe other creditable and disinterested person as to the 
facts upon \\"hich the allegation is founded. (a) 

This act w(Juld ~l'em to ha \'e virtually superseded the Insol
vent Law of Arkan,a:<. \\hose provisions seem intended for the 
benefit of person~ imprisoned or liable thereto. 

Judgments and p.recution.-J udgrnents in the Circuit Court, 
constitute a lien upon the lands of the defendant, situate in the 
county for which the court is held, tor the term of three years. 
subject to be revised afterwards by scire facias. The term "real 
estate" includes all interest in land, iegal or equitable, which can 
be sold on execution. (6) Execution against the body of the de
fendant is only allowed in cases of fraud. The ordinary writ of 
execution is a writ of fieri facias, which runs against the goods 
and chattels, lands and tenements of the debtor: it may issue from 
a court of record into any county in the state, and is returnable 
on the second day of the next term of the court. 

The right of pre-emption upon public lands within the state, 

(a) Acts of 1843, 118. (b) R. S. 477. 
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cannot be sold under execution. (a) But all other interests in land, 
whe~er legal or equitable, goods and chattels, slaves, rights and 
shares in the stock of any incorporated company, bills or eviden
ces of debt issued by any moneyed corporation, may be taken and 

sold. 
Personal estate, or real estate to which the lien of the judgment 

does not extend, is bound only from the time of the delivery of the 
writ of execution to the officer of the proper county. 

Executions are returnable on the second day of the next term 
of the court thereafter. Before any sale of personal property, the 
officer must give at least ten days' notice of the time and place of 
sale, by public advertisement. The defendant may retain posses
sion of the property in the interim, by giving a bond with sufficient 
surety conditioned for its forthcoming on the day of sale. (b) If 
such bond is forfeited, judgment may be entered up thereon with
out notice at the first term after the bond was given, (c) and upon 
this judgment no delivery bond will be allowed. (d) 

Whenever an execution is returned, " no property found," the 
plaintiff may file a bill in Chancery and subject to the satisfaction 
of his judgment any equitable interest or chose in action of his 
debtor. (e) When the plaintiff, in a judgment believes that any 
third person is indebted to the defendant, or has effects of his in 
possession, he may sue out a writ of garnishment against such 
person, whereupon proceedings are had similar to those which 
take place in attachments. (f) A judgment debtor of the defendant 
is not however subject to this process. (g) 

Remedy against sheriffs and attorneys for failure to pay over 
moneys collected.-Where an officer who has collected money up
on an execution, fails to have the same in court ready to pay o\'e1' 
to the proper person, the party aggrieved may, upon motion, after 
two days' previous notice, ohtain a judgment against the officer for 
the amount in his hands with lawful interest, and ten per cent. 
d.lmages per month thereon, to be computed from the time when 
the execution was returnable until paid: or the same may be re
covered in an action against the officer and his securities. (h) 

(a) Acts of 1840,9. (6) R. S. 372 to 386. 
(d) Acto of 1840,59. (e) R. S. 173. 
(g) Trowbridge I). MeollB, 5 Ark. 135. 

28 

(c) Acts of 1843, 49. 
If) lb. 424. 

(h) R. S. 384. 
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The court may also render a summary judgment, upon motion, 
against any attorney for the amount of money received by him 
for the use of his clients and costs. (a) 

10. Effect I~r Death Ilpon the Rights of Creditors. 

The administration of the estate of decedents is conducted un
der the eye and clmtrol of Courts of Probate. It is the duty of the 
executor or admillistrator, within thirty days after letters testa
men!;lry ,-'r 1)1' administrati'll1 have been granted upon any estate, 
to give notice of the hct by publication for six weeks in some 
newspapcr prillted in the state, and by advertisement at the door 
of the court hllu,.;e, requiring all creditors to exhibit their claims 
properly authenticated, within one year from the date of the let
ters. The lands and tenements. improvements upon the public 
lands, as well as the pl'l",.;rmal c,.;tate of a deceased person, consti
tute a~..;et,.; in the hands ul' his executors fl,r the payment of debts. 
Real C,.;t;1 k will only be sold for the payment of debts \vhere it ap
pears to the satisfaction of the Court of Probate, upon a petition 
filed by the executor or administrator that the personal estate is 
not sufficient for that purposc. Demands may be exhibited against 
the estatc (If a deceased person either by instituting a suit against 
the personal representatin'. III' by sen·in.~ upon him a written no
tice stating the amount and nature of the claim, and accompanied 
I,), a co!,y uf the instrulllL'llt of writing or account upon \\'hich it 
was [.,unded: in either caH'. the demand to be verified by the 
affidavit of the complainant. "'here an executor allows a claim, 
it is to be filed, with his indorscillent thereon to that effect, in the 
clerk's office of the ('"urt of Probate; if rejected by the executor 
or adl1lilli,tratnr, it may be presented to and allowed by the Court 
of Probate. The following order is to be "b~eryed in the paymeli t 
of debts: first, funeral expenses; ~econd, expenses of last sickne" ; 
third, judgments rendered a~ainst the deceased in his lifetime, and 
which are liens on the lands of "'hich he died possessed; fourth, 
all demands, without regard to quality, which have been exhibited 
to the executor or administrator properly authenticated, within 
one year after the first granting of letters on the estate; fifth, all 

,a) R. S. 129. 
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~uch demands as may have been so exhibited, after the expiration 
of one year, and within two years from the grant of letters on the 
estate. All demands not exhibited before the expiration of two 
years, to be absolutely barred. 

It is the duty of the representative to present to the Court of 
Probate at the expiration of one year from the grant of letters of 
administration, and at a corresponding term each subsequent year 
until his administration account is closed, a complete statement of 
his accounts with the estate, its creditors and debtors: and in de
fault thereof he may be compelled by the Court of Probate. Such 
account is to be continued until the next term of the court, that 
any person interested may file exceptions to any item therein, to 
be rejected or confirmed by the Court of Probate, or auditors to 
whom it may refer the examination of the same. (a) 

Upon the death of a married man his widow is not only enti
tled to duwer in his real estate, but to a life estate in one third of 
his slaves, and an absolute estate in one third of the personalty 
owned by him at the time of death, or where there are no children, 
one half of the personalty, by a right paramount to that of credi
tors, and without regard to the amount of the husband's indebted
ness. (b) Her title to this interest stands upon the same footing as 
to her dower in realty. The choses in action of the husband are 
not however embraced under the term of personal estate. 

(a) R. S. 65 to 97. (b) Hill's Administrators v. Mitchell, 5 Ark. 



LOUISIANA. 

1. BILLS AND NOTES 

2. CONTRACT OF SALE. 

3. FRAUD. 

4. INTEREST. 

5. EFFECT OF ~IARRIAGE UPON RIGHTS OF PROPERTY. 

6. PARTNERSHIPS. 

7. PRIVILEGES. 

8. PRESCRIPTION. 

9. EFFECT OF DEATH l"PON THE RIGHTS OF CREDITORS. 

10. INSOLVENCY. 

11. REMEDIES TO RECOVER DEBTS. 

]. Bills and Notes. 

The general principles of the English common law prevail 
in Louisiana, except where they have been altered by statute. 
There is no distinction, however, between sealed and unsealed 
instruments. 

No bill of exchange, promissory note, or other obligation for 
the payment of money, can be received as evidence of debt, 
where the whole sum expressed in such instrument is only ex
pressed in figures, unless the same is accompanied by proof that 
the bill, note, or obligation, was given for the sum therein 
declared to be due and payable. The cents or fractional parts 
of the dollar may be expressed in figures only. 

The first of January, the eighth of January, the twenty
second of February, the fourth of July, the twenty-fifth of De
cember, Sundays, and Good Friday are days of public rest. 
When the third or both third and second day of grace upon a 
bill of exchange or promissory note falls upon a day of rest, such 
note or bill shall become due, in the one case, on the second, and 
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in the other, on the first day of grace. In computing the delay 
allowed for giving notice of non-payment or non-acceptance of a 
bill of exchange or promissory note, the days of public rest are 
not counted. 

Damages upon bills of exchange drawn or negotiated within 
the state, which have been protested for non-acceptance or non
payment, are thus regulated; upon bills drawn on and payable in 
foreign countries, ten per cent. upon the principal sum therein 
specified; upon bills drawn on and payable in any other state of 
the United States, five per cent. upon the principal sum. These 
damages are in lieu of interest and all charges incurred up to the 
time of protest and notice, but from such time the holder may 
recover lawful interest upon the aggregate amount of the principal 
sum and damages. Where the contents of the bill are expressed 
in the money of account of the United States, the amount of the 
principal sum and damages are to be determined without any 
reference to the rate of exchange existing between the place at 
which the bill was drawn and that upon which it was drawn. 
When the contents of 'the bill are expressed in the money of ac
count, or currency of any foreign country, then the principal sum 
and also the rate of damages, are to be determined by the rate of 
exchange; but if the value of such foreign coin is fixed by the 
laws of the United States, that value must prevail. (a) 

2. Contract of Sale. 

Not only all corporeal objects, such as movables and immova
bles, slaves, live stock and produce, but also incorporeal things, 
such as a debt, an inheritance, a servitude, or any other right, 
may be sold. (b) The assignee may sue in his own name, for a 
ces~ion of actions takes place between assignor and assignee. 

Possible or contingent interests may also be sold. (c) 
The succession of a living person cannot be suld. The sale 

of a thing claimed as the property of another, cannot be made, 
pending an action therefor, so as to prejudice the right of the 
claimant. (d) 

(II> Ballard & Curry's Digest, 40. (6) Civil Code, 2424. 
(d) lb. 2428. 

(e) lb. 2426. 
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Whenever the contract between the parties is to give one 
thing, whatever it may be, except money, for another, it is called 
an exchange, and not a sale. 

He against whom a litigiuus right has been transferred, may 
release himself by paying to the transferee the real price of the 
transfer, with interest from its date. (a) 

This provision does not apply where the transfer has been 
made to a co-heir or co-proprietor of the right, or to a creditor 
on payment of a debt, or to the possessor of the inheritance sub
ject to the litigious right. (b) 

The sale of a thing includes that of its accessories, and of 
whatever has been destined for its constant use, unless there is a 
reservation to the contrary. (c) 

The sale or transfer of a debt includes every thing which 
is an accessory to the same, as suretiship, privileges and mort
gages. (d) 

The vendor of a debt or incorporeal right warrants its 
existence at the time of the transfer, but does not, without 
some express stipulation, ,,'arrant the soh-ency of the debtor. (e) 

The transfer of debts and incorporeal rights is complete by the 
consent of the parties and transferring the evidence of claim. But 
as to third persons, the assignment is incomplete until notice has 
been given to the debtor. This notice is equivalent to the delivery 
of movables, and until it has been given, the debt assigned is 
liable to be attached in the hands of the debtor by the creditor of 
the uriginal creditor or assignor. 

According to the Code, :21:21, a contract between husband 
and wife is only valid in the following cases: 

1. ·When one of the spouses makes a transfer of property to 
the other, \\"ho is judicially separated from him or her in payment 
of his or her rights. 

2. \\"hen the transfer made by the husband to the wife. 
although not separated, has a legitimate cause, as the replacing 
of her dotal or other effects alienated. 

3. When the wife makes a transfer of property to her hus
band, in payment of a sum promised to him as a dowry. 

(a) C. C. 2622. (b) Th. 2624. (e) lb. 2436. (d) lb. 2615. 
(e) lb. 2616,2617. 
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3. Frauds. 

The law does not recognize as against third persons acting in 
good faith, a sale of lllol'ables unaccompanied by delivery. The 
creditors of the vendor may treat the sale as a nullity and seize the 
property under a fi. fa. \rithout resorting to an action to annul the 
sale. (a) 

No provisions similar to those of the statute of frauds, chap
ter 2, prevail in Louisiana in reference to personal property. A 
verbal sale of all IlluI'able etfects, whatever may be their value, 
is valid. Any agreement, hO\\'('I'er, relative to personal property, 
where the value exceeds five hundred dollars, Illust be pru\'ed by at 
least one credible witlless, and other curroborating circumstan. 
ces. (b) 

The debt of another is a sufficient consideration to support a 
contract or promise to pay it. (c) 

All sales of illllllovable pruperty or shares must be made by 
authentic act, or under pri rate signature. (d) 

A verbal disposition of such property will be good as again.st 
the vendor, as weil as against the vendee, who cUIli'esses it upon 
oath, provided actual delivery has been made of such property.(e) 

There are various contracts which the code declares fraudu
lent as lu the creditors of thc debtor, and allulrs tl) be set aside 
upon an actioll bruught fur that purpose. To set aside a dc'ed as 
fraudulent, the creditor brillging the action must h;1\'e been one 
at the time of its executiun, unless it can be pruved that the deed 
,vas made with an actual intelltion to deli'aud future creditors. (f) 

Every contract is deemed fraudulent towards creditors, when 
the obligeC' knew that the obligor was in insolvent circumstances, 
and when such contract gives to the obligeC', if he be a creditor, 
any advallta,!.!;c "reI' other creditors of the obligor. (g) 

The proceeding to set aside such a contract \rhere it was made 
for tl](· l'urpose of securing a just debt, must be brought within one 
year after its execution. Thc' knowledge of a person's insolvency 

(fI) (' (' 1!1Ir., J!l17. Jonln I'. Ll'wi<, 1 Louisiana Annual R. 59. 
(b) (: (' :2:),j7. 

(r) L:UOlj~"" v' B3ldwin. ~) ~lart. Rep, 194; Flood n. Thomns. 5 N. S . ..j I. 

(d) C. C :.!..j 1.1. (t) lb. :2')55. (f) 17 :\!urt. La. 96. (g) C. C. 1979. 



440 LA \V OF DEBTOR AND CREDITOR. 

Interest.-Effect of Marriage upon the Rights of Property. 

will not invalidate any sale of property, or other contract made in the 
usual course of business, or any payment of a just debt in money.(a) 
Any gratuitous contract wiII be presumed to have been made in 
fraud of creditors, if at the time of making it the debtor had not, 
over and above the amount of his debts, twice the amount of the 
property passed by such contract. (b) 

4. Interest. 

There are two rates of interest; the legal and conventional. 
The former is five per cent., the latter eight. The reservation of 
usurious interest does not subject the lender to the loss of his debt, 
but of the usurious excess only. 

Interest is not a necessary incident to a claim for money due. 
It must be expressly provided for, or it cannot be recovered save 
from the time ",hen a demand was made for payment of a debt, 
or a suit instituted to recover it. (c) 

.5 Effect of llIarriage upon Rights of Property. 

The law of Louisiaua upon this subject differs essentially from 
the civil, the French or the common law. Every marriage con
tracted in the state, superinduces of right, if there be no stipula
tion to the contrary, a partnership or community of gains, in re
lation to their future acquisitions. A marriage contracted out of 
the state, between persons who afterward~ come to live in it, is 
subjected to this community of gains with respect to all proferty 
acquired after their arrival. The property which is owned by the 
wife at the tinle of marriage, of whatever nature it may be, com
poses no part of the stock in trade; but remains her separate 
property, as also that which she may acquire during marriage, 
by inheritance, or donation to her particularly. The common 
property consists only of the profits of the property of which the 
husband has the administration, of the produce of their reciprocal 
industry, and of all the property acquired during the marriage Ly 
both or either, except donations made to one ef the parties or an 
inheritance falling to either. The debts of both husband and 

(a) C. C. 1981. (b) lb. 1975, (c) lb. 1929 to 1939. 
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wife anterior to marriage must be acquitted out of their personal 
and individual effects; but debts contracted during the marriage 
enter into the partnership or community of gains, and must be 
acquitted out of the common fund. The wife or her heirs may 
exonerate themselves from the payment of any debts by re
nouncing the community. On renouncing, the wife loses all 
right to the effects of the partnership, but she is entitl~d to t~ke 
back what she brought into marriage. The husband III relatIOn 
to the common acquisitions is the absolute head and master of the 
partnership; he may dispose of the whole without the wife's 
consent. But he cannot convey the common estate, or the 
gains, to the injury of the wife during coverture, and she may by 
an action brought after the husband's death, set aside such aliena
tion. During the existence of the community the wife has a right 
to the administration of her separate estate, though she cannot 
alienate it without her husband's consent, and upon her death the 
same descends to her heirs, as well as all moneys received by her 
husband on account of it. Upon the dissolution of the marriage, 
all the effects the husband and wife reciprocally possess, are pre
sumed common effects, unless they satisfactorily prove which of 
such effects they brought in marringe, or have been given them 
separately, or they have respectively inherited. These common 
effects arc divided equally at the dissolution of the marriage, 
between husband and wife, or their heirs, however unequal the 
portions which they brought in marriage. 

The most usual convention by marriage contract is the settle
ment of dowry, or the marriage portion. By dowry is meant that 
property which the wife brings to the husband, to aid in support
ill~ the charges of matrimony. 'Vhatever is settled on her by 
the contract, either by herself or parents, or even strangers, 
whether in 1II0ney or otherwise, constitutes her dowry. It can 
neither be settled nor augmented during marriage. The husband 
cannot be deprived of the administration of it, except on a sepa
ration of property when it is in danger from his dissipation or 
I'xtravagance. If it consists of movable eff~cts, estimated by 
the contract, they become the property of the husband, and the 
estimated \"alue, which he owes her constitutes the dower, and its 
restitution is secured by a tacit mortgage on all the immovables 
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of the husband, and "f the community. and a privilege on his im
movables. But immovables settled as dowry, even at an esti
mation, remain the property of the wife unless expressly declared 
otherwise. The dnwry is inalienable even with the consent of 
both husband and \\"ife, unless express authority be given for the 
purpose by the marriage contract, except for the establishment of 
the \\"ife's children by a former marriage with the husband's con
sent, or for the estaulishment of their common children. There 
are some other cases in \vhich the dowry may be sold by author
ization of the judge, such as for the purpose of liberating hus
band or wife from jail, paying debts of the \vife or the person 
\\"ho settled the dowry of a date certain, anterior to the marriage, 
or for the purpose of making heavy repairs indispensably neces
sary for pre,",crying the immovables. 

'Vhenever adequate provision has not been made for the 
surviving husband or wife, by testament or otherwise, he or she 
is entitled to a marital portion; that is, one-fourth of the estate 
in full property, if there be no children, the same for life, if there 
be but three or a smaller number of children, and if there be 
more than three, only a child's portion for life, independent of 
any legacy in his or her favor. 

The parties may, by a contract previous to marriage, regulate 
their pecuniary interest as they please, provided their agreelllent 
does uut tend to alter the legal order of descents, not to derogate 
from the legitimate authority of the husband as the head of the 
family, and contains nuthing contrary to good morals. They 
lIlay stipulate that their future acquisitions shall be regulated by the 
]a \\"s of any state of the Union, and renounce the la\\"s of Louis
iana in that particular, that there shall exist no community, or a 
modified one. (a) ~uch a stipulation must be made by an act 
before a notary, and two witnesses. 

6. Partners/ups. (b) 

The la\\' of partnership differs so widely in the jurisprudence 
of Louisiana from the principles of the common law, that a brief 
sketch of its most important features is submitted. It is defined 

Ca) C. C. 360 to 376. (b) C. C. 125 to 438. 
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as a contract for the mutual participation in the profits which 
may accrue from property, credit, skill or industry, furnished in 
determined proportions by the parties. The proportion of profits 
which any partner is to receive, or of the losses and expenses 
which he is to bear, may be regulated by stipulations between them
selves; but a stipulation that one of the contracting parties may 
share in the profits, but be exempt from any liability for the losses 
of the partnership, will be void, both as respects the partners and 
third persons. The partnership property is liable to creditors of 
the partnership in preference to those of the individual partner; 
but the share of any partner may, in due course of law, be seized 
and sold to satisfy his individual creditors, subject to the debts 
of the partner5hip; such seizure however, if legal, working a 
dissolution. 

I 

Partnerships are divided as to their objects, into commercial 
and ordinary partnerships. There is also a provision fur anony
mous or limited partnership, "'hich will be detailed. There is 
also a contract or relation, called partnership in commendam, 
which may be attached as an incident to, or incorporated \yith 
either of the several kinds of partnership. 

Commercial partnerships are eitner general or special, and may 
be formed: 

l. For the purchase of any personal property and the sale 
thereof, either in the same state, or changed by manufacture. 

2. For buying or selling any personal property whatever, as 
factors or brokers. 

3. For carrying personal property for hire, in ships or other 
vessels. 

Under the last article, which in this respect has altered the 
general CIIllllllcrcial law, the joint owners of a ship or other ves
sels are, in all transactions relative to the use of such vessel or 
for the objects of the association, as to third persons, commer~ial 
partners, and responsible as such in solido. (a) 

Ordinary partnerships are such as are not commercial. They 
are divided into uni versal and particular partnerships. Ordinary 
partners are not bound in solido for the debt of the partnership, 
and no one of them can bind his partners, unless they have given 

(a) Banchor v. Bell, 2 Robin. 182. 
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him power to do so, either specially or by the articles of partner
ship. In an ordinary partnership, each partner is bound for his 
share of the partnership debt, calculating such share in proportion 
to the number of the partners, without any attention to the pro
portion of stock or profits each is entitled to. If a debt be con
tracted by one of the partners of an ordinary partnership, who 
was not authorized, either in his own name or that of the part 
nership, the other partners will be bound each for his share. pro
vided it be proved that the partnership was benefited by the 
transaction. 

l' niversal partnership cannot be created except by a writing 
signed by the parties and registered in the manner prescribed by 
law. It is a contract by which the parties agree to make a com
mon stock of all the property they possess; it may embrace both 
real and personal estate. or be restricted to personal only; it may 
provide that the property itself shall be common stock, or the 
fruits only; any stipulation that property which may subsequently 
accrue to one of the parties, by donation, succession or legacy, 
shall be common stock, will be void. \\There nothing more is 
agreed between the parties than there shall be a universal part. 
nership, it ,,·ill extend only to the profits of the property which 
each shall possess, and their credit and industry. If commercial 
business is carried on under an universal partnership, it must as 
tl) that business be governed by the rules applicable to commercial 
partnerships. 

Particular partnerships are such as are formed for any busi
ness not of a commercial nature. There is nothing worthy of 
special comment in reference to them. 

Partnership in commendam is formed by a contract in which 
one person or partnership agrees to furnish another person or 
partnership a certain amount, either in property or money, to be 
employed by the person or partnership to whom it is furnished 
in his or their own name or firm, on condition of receiving 
a share in the profits, in the proportion determined by the 
contract, and of being liable to losses and expenses to the 
amount furnished, and no more. A partner in commendam is 
rather \"iewcd as a simple furnisher of funds, than as a partner. 
The parties may regulate by their covenant the proportion of 
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profits which the partner in commendam is to receive, and also 
as respects each other, the proportion of losses and expenses to 
be borne by each partner; but as respects third persons, th~ ~hole 
sum furnished or agreed to be furnished by such partner IS habl.e 
for the debt of the partnership. If he has paid that sum, and It 
has been lost in the business of the partnership, he is exonerated 
from any other payment. A partnership in commendam must be 
made in writing, and recorded in the manner prescribed by law, 
or such partner will be subject to the same responsibilities towards 
third persons as attach to the other partners. The contract must 
state the amount to be furnished by the partner in commendam, 
its nature, and whether it has been advanced in the proportion of 
profits he is to receive, and of the expenses and losses he is to 
bear. It must be signed by the parties in the presence of one or 
more witnesses, and recorded in full by the officer authorized to 
record mortgages in the place where the principal business of the 
partnership is carried on, and if it be a commercial partnership, 
consisting of several establishments in different parts of the state, 
it must be recorded in each of such places. 

The partner in commendam has no authority to bind the other 
partners by any act of his. The business of the concern to 
which he has made the advance must not be carried on in his 
name, either singly or' jointly with others, or by him, or by his 
agency as agent for the other parties, but by the person or persons 
to whom he has made the advance. If the partner in commen
dam takes any part in the business of the partnership, or permits 
his name to be used in the firm, or by the single person to whom 
he has made the advance, except as a partner in commendam, he 
will be liable to all the responsibilities of a general partner in the 
business. 

An act was passed in 1837, authorizing the formation and pre
scribing the rules of limited or anonymous partnerships. The 
first section of the act authorizes the formation of such a com
pany, by any number of persons who may be willinO' to unite for 

• b, 
the purpose of carrymg on manufacturing, farming, or any other 
~ranch of industry, or o~ l~aking roads or canals, or of making 
IDsurances; such assoCIatIOn not to embrace more than one 
branch of industry. 
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The second section limits the capital stock of such company 
to fi,'e hundred thousand dollars. 

The third section provides for the execution and deposit, with 
a notary public at the time of the formation of such partnership, 
of an act, containing, 

1. The name and style under which the partnership is to be 
conducted, and the place where the company is to be located. 

:!. A full description of the business to be carried on. 
3. The amount of capital and mode of payment. 
4. The names of the partners and amount of their respective 

contributions. 
5. The period at which the partnership is to commence and at 

which it is to dissolve. 
6. The number of directors or agents to be appointed to 

transact the business of the company. 
7. The power of such officers. 
8. The duration of their services. 
9. The provision for liquidating the affairs of the company on 

its dissolution. 
10. The powers of the persons intrusted with such duty. 
11. The time when the dividends of the clear profits are to be 

declared and paid. 
When such act has been executed and signed by the parties, 

the notary, and tWI) competent witnesses, it shall be published at 
full length in the paper published in the parish where the com
pany i~ formed, and in two newspapers of the city of New 
Orleans, both in French and English, at least t,\'ice a week for 
thirty days. Such company is only to be sued at the domicil 
which is the place of its location. 

There are minute provisions as to the mode in which the stock 
of such company is to be paid in, and in which it may be trans
ferred; no transfer, however, to relieve the transferor from any 
liability previously incurred by the company. A full record is to 
be kept of the administration of the company. The contracts 
of such company must be made in their joint name; and they 
are prohibited from doing any banking or mercantile or commission 
Lusiness of any kind. The individual partners of such company 
are only liable upon its obligatio:1s for the amount of stock at its 
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par value which they respectively hold. For any fraud or false 
statement in the publications required by the law, such partners 
are to be liable as general partners. No part of the capital stock 
can be withdrawn before the dissolution and final liquidation of 
the concerns of the partnership. No partner who is a creditor 
of the company can claim as such in the event of its insolvency, 
until all other creditors have been satisfied. 

There are various minute provisions in the act which it seems 
unnecessary to enumerate. (a) 

7. Privileges. 

According to the code, the property of the de'btor is the com
mon pledge of his creditors, and the proceeds of its sale must be 
distributed among them ratably, unless there exist among the 
creditors some lawful cause of preference-such as a privilege or 
a mortgage. 

A privilege is a right growing out of the nature of the debt 
which entitles the creditor to a preference over other creditors, 
even those who have mortgages. Creditors who are in the same 
rank of privileges, are to be paid on an equal footing. Privileges 
may attach to either movables or immovables, or to both at once. 

These privileges may be asserted Ly original suit or by inter
vention in another proceeding, where the property is capable of 
identification. 

Privi/I'gl's which embrace both movables and immovables.-
They are: 

1. Funeral charges. 

2. Judicial charges, or taxed cost of legal proceedings. 
3. Expenses of last sickness. 
\. Wages of servants for the year past. 
5. The salaries of clerks, secretaries, and other agents of that 

kind. 

The wife has not a privilege upon the immovable property of 
her husband for her dotal rights, but a mere right of mortgage. 

General prit'I'legrs on movables.-Besides the debts enumer-

(a) Ballard & Curry's Digest, 612. 
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ated in the preceding section, the following claims are privileged 
on all the movables in general: \ 

1. Claims for supplies of provisions made to the debtor or his 
family during the last six months by retail dealers, and during the 
last year by keepers of boarding-houses and taverns. 

~. Dotal rights due to wives by their husbands. This privi
lege can only be enforced upon such effects as were in the hus
band's possession at the time of the dissolution of the marriage 
or copartnership. 

Privileges on particular movables.-Of these we shall only 
enumerate the more important: 

1. The debt of a workman or artisan for the price of his 
labor on the 11\0vable, which he has repaired or made, if the 
thing continues still in his possession. 

2. The debt on the pledge which is in the depositor's posses
SiOn. 

3. That of the depositor on the price of the sale of the thing 
by him deposited. 

4. The debt due for money laid out in preserving the thing. 
5. The price due on movable effects, if they are yet in the 

possession of the purchaser. 
6. The claims of innkeepers, carriers, &c. 
7. Merchants, con~ignees, &c., have a privilege for a general 

balance over any attaching creditor, on the goods consigned to 
them, provided, that such goods or an invoice of them has been 
received previous to the attachment. (a) 

The privilege of the vendor of movable effects, is not affected 
by the circumstance that the sale was made upon a credit, or 
that he has taken a note, bond, or other acknowledgment from 

. the buyer. 
Pril'ilege on ships and merchandise.-The following debts 

are privileged on the price of ships or other vessels in the order 
in which they are placed: 

I. Charges incurred in obtaining the sale of a ship or vessel, 
and the distribution of the price. 

2. Debts for pilotage, wharfage, and anchorage. 

(a) B. & C. D. 165. 
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3. Expenses of keeping the vessel from the time of her en
trance into port, until sale. 

4. The rent of stores in which the rigging and apparel are 
deposited. 

5. The maintenance of the ship, and her table and apparatus, 
since her return into port from her last voyage. 

6. The wages of the captain and crew employed in such last 
voyage. 

7. Sums lent to the captain for the necessities of the ship 
during the last voyage, and reimbursement of the price of mer
chandise sold by him for the same purpose. 

S. Sums due to sellers, those who have furnished materials, 
and workmen employed in the construction, if the vessel has 
never made a voyage; and those due to creditors for supplies, 
labor, repairing, victuals, armament, and equipment, previous to 
the departure of the ship, if she has already made a voyage. 

9. Money lent on bottomry, for refitting, victualing, arming, 
and equipping the vessel before her departure. 

10. The premiums due for insurance. 
II. The amount of damage due to freighters for the failure 

in delivering goods which they have shipped, or for the reimburse
ment of damage sustained by the goods through the fault of the 
captain or crew. 

These privileged claims are not only to be preferred to those 
of ordinary or attaching creditors, but even to those of creditors 
who, by a contract of pledge or mortgage with the debtor, have 
acquired a special property in the vessel. Creditors having these 
privileges may, where the vessel has been sold under compulsory 
process, claim the price from the purchaser. Where the sale was 
voluntary and the vessel in port, they may enforce their rights over 
the ship itself, up to the period when the vessel has made a voyage, 
in the name and at the risk of the purchaser, without any inter
position of their claim. Where the ship was on a voyage at the 
time of a voluntary sale, the privilege of the creditor only becomes 
extinct after the vessel has returned to her port of departure, 
and started upon another voyage for the account of the purchaser, 
without any claim by the creditor. 

Privileges on immovables and slaves.-The vendors of an 
21) 
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estate or a slave. whether sold on or without credit, for the price 
unpaid, mechanics for their labor in building or repairing a house, 
and any l'er~on for materials supplied by them for this purpose. 

Some privileges must be recorded to be preserved, as that of 
the vendor of immovables or slaves. There are various provi
sions, somewhat varying the order in which privileged creditors 
are to be paid. If the monbles of the debtor, by reason of the 
special privileges affecting them, or for any other cause, are not 
sufficient to discharge the debts having a privilege on the whole 
movable property, the balance is to be raised from the immova
bles and slaves of the debtor . 

. \ pri\'ilege is destroyed by the extinction of the subject or 
its acquisition by the creditor, or by the extinction of the debt, 
i)r by prescription. (a) 

R. Prescription. 

The operation of the lapse of time to discharge debts or to 
confirm titles. is called prescription. (b) :\ person may relinquish 
rights which he has acquired by prescription. unless a creditor or 
other party in interest, interpose to claim its benefit. A tacit re
nunciation of prescription results from a fact which authorizes a 
presumption of the relinquishment of the right thus acquired. Pre
scription ceases to run, whenever the debtor or possessor makes 
acknowledgment of the right of the person whose title is prescribed. 
The acknowledgment of a debt by the joint debtor interrupts the 
pr~~cription with regard to all the other partners. The acknowledg
ment of a debt by the maker of a note does not interrupt prescrip
tion as to the indorser. They are not debtors in solido. within the 
meaning of Articles 2092, 3517 of the Civil Code, which declare 
that a suit brought a;:;ainst one of the debtors in solido, or his 
acknowledgment of the debt, interrupts prescription as to the rest. 
Solidarity, in the meaning of the code, exists where several per
sons bind themselves to another for the same sum, at the same 
time, and in the same contract; and so obligate themselves that 
each may be compelled to pay the whole debt, and that payment 
made by one of them exonerates the others towards the creditor. 

(a) c. C. 477 to 493. (b) lb. 519 to 533. 



LOUISIANA. 451 

Effect of Death upon the Rights of Creditors. 

The maker and indorser do not bind themselves at the same time 
or by the same contract, but by different and successive contracts 
without any privity or reciprocity. 

Nor is an accommodation indorser a surety in the meaning of 
Art. 3518 of the Civil Code, which declares that a citation served on 
the principal debtor or his acknowledgment interrupts prescription 
as to the surety. The suretiship between an accommodation in
dorser and the maker of a note exists only as between themselves: 
as to the holder their liability depends on the rules applicable to 
negotiable instruments in general. (a) 

Prescription dues not run against minors, and is generally sus
pended during marriage. The common law doctrine that the 
statute of limitation having once begun to run against a debt, is 
not arrested by the intervention of any disability to assert the 
claim, does not exist in reference to the ci viI law prescription. (b) 
The following are the most important cOlllmercial prescriptions. 

The prescription of one year operates upon the claim of the 
retailers of provisions and liquors, upon actions for the delivery of 
merchandise or other effects shipped on board any kind of vessel, 
or for damage sustained by merchandise on board of ships. The 
prescription of three years runs upon actions for arrearages of 
rent charge, annuities, and alimony, or for the hire of movables or 
immovables, for the payment of money lent, unless there be an 
account acknowledged, note or bond gi\'en, or action commenced 
before that time. 

The prescription of five years runs upon actions, on bills of 
exchange, notes payable to order or bearer, except bank notes, on 
all effects negotiable or transferable by indorsement or delivery. 
The action of nullity or rescission of contracts, testaments or other 
acts, are prescribed by five years, when the person entitled to ex
ercise them is in the state, and ten years if he be out of it. 

All other personal actions are prescribed by ten years if the 
creditor be present, and by twenty years if he be absent. 

9. Effect of Death upon the Rights of Creditors. 

The estates of deceased persons are administered under the gen
eral superintendence of Courts of Probate. They have the exclu-

(0) Jacobs v. Williams, 12 Rob. 183. (6) Merchants' Magazine. xv. 474. 
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sive power of opening and receiving proof of last wills and 
testaments, and ordering their execution, of appointing and remov
ing curators and administrators, of making inventories and sales 
of the property of successions, of compelling administrators to 
render accounts at the periods fixed by law. 

The representative of the deceased cannot be required to pay 
any claims until the lapse of three months. If the estate is suffi
cient, interest is allowed on debts from the death of the deceased. 
if they were due at that time, or from their maturity, if they be
came due subsequently. Claims which are acknowledged by the 
representative must be so indorsed, and submitted to the probate 
judge, that they may be ranked among the acknowledged debts of 
the succession. If a claim is disputed, the holder may bring an 
action in the ordinary way bef()re the Court of Probate where the 
succession, was "pened, and ohtain judgment, as in other cases. 

It is the duty of all representatin~s to render to the Probate 
Court, at least once in every twelye months, a full account of 
their administration; and on failure so to do, they shall be dismissed 
from office, and pay ten per cent. per annum interest on all sums 
for which they may be responsible, from the expiration of such 
tweh·e months. 

The order in which debts are to be paid is discussed under the 
title of " Privileges." 

10. Insolvency. 

The provisions of the insolvent law for the relief of debtors 
in actual custody, possess little practical importance since the 
passage of the act to abolish imprisonment for debt. Any debtor, 
although not imprisoned, who ~hall be unable to meet his engage
ments, may aYuid all proceedings against his person, by a bona fide 
surrender of all his estate for the benefit of his creditors. The 
after acquired property of the debtor is, however, liable for so 
much of the debts as remains unsatisfied. 

But the respite or delay of payment which the debtor may 
obtain, is of more interest to distant creditors than the cessio 
bonorum. 

Respite.-A respite is an act by which a debtor, who is unable 
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to satisfy his debts at the moment, transacts with his creditors, 
and obtains from them time or delay for the payment of the sums 
which he owes to them. It may be voluntary, where all the 
creditors consent; or forced, when a part of the creditors refuse 
to accept the debtors proposition, and when the latter is obliged 
to compel them by judicial authority to consent to what the 
others have determined in the cases directed by law. The opin
ion of three-fourths of the creditors in number and amount (now 
a majority) is essential to the taking place of a forced respite. 
In order, however, to make it binding upon the other creditors, it 
is necessary, 

l. That the debtor should deposit in the office of the clerk of 
the court of his domicil, to ,,,hom he presents his petition for 
calling his creditors, a true and exact schedule, sworn to by him, 
of all his movable and immovable, property, as well as of his 
debts. 

2. That a meeting of the creditors of such debtor domiciliated 
in the state, shall be called on a certain d<ly at the office of a 
notary public, by order of the judge, at which meeting the credit
ors shall be summoned to attend, by process issued from the 
court, if the creditors live within the parish where the meeting 
shall take place, or by letters ad.lressed to them by the notary, if 
they are not residing in the parish. 

3. That the creditors be ordered to attend in ten days, if they 
arc all living in the parish of the judge who gives the order, and 
in thirty days if there are some of them residing out of the 
parish. 

4. That this meeting as well as its object be advertised in 
English and in French, by papers posted up in the usual places, 
and alsu by three publications in English and French in the news
papers, if any be printed within the extent of the jurisdiction of 
the judge who grants the order. 

5. That the creditors explain exactly the amount of the sums 
which they claim. and make oath before the notary holding the 
meeting, that they are justly and lawfully due. 

Absent creditors are not summoned to the meeting, but they 
are represented by an attorney appointed by the judge, whose 
duty it is to establish their debts, and see to the legality of the 
proceedings. 
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The creditors who have opposed the granting of the respite, 
may require that the debtor shall furnish security, that the pro
pertyof which he is left in possession, shall not be alienated, or in 
case it is, that the money arising from the sale, shall be employed 
in paying the debts existing at the time of the respite. The time 
allowed to a debtor in a forced respite cannot exceed three years. 
Anyone who has claimed the benefit of the cession of goods, 
cannot afterwards pray for a mere respite. Privileged creditors, 
or those having a special mortgage by public act, wives for their 
dotal rights or that uf reclaiming their property, minors for the 
balance of account of their tutorship, cannot be compelled to 
enter into any contract of respite. Privileged or mortgage 
creditors, ho\\"e\·er. can only seize the property affected by their 
lien, until the term granted by the resl'i te has expired. But 
creditors having a general mortgage, are bound by a respite as 
much as ordinary creditors. (a) 

11. Remedies to recover Debts. 

Imprisonment for rlehl.-By the act uf ~8th jIarch, 1840, the 
writ of capias ad satisfaciendum \\'as in all cases abolished. Since 
the pass:t;!e of this act it has been held that no order of arrest can 
legally issue after a .iudulllent rendered, as a means of coercing 
payment. (b) But where a debtor has been arrested before judg
Illent, under the cll1lditillliS pointed out by the statute, and which 
\vill be I're,(>1Itly d,·tailed, the rendition of a .iudgment does not 
convert the writ of arrest mto a writ of ca. sa. or authorize the 
discil:lrue of the debtor, ('xcept upon the terms prescribed by the 
statute. (c) 

Bet;'re any creditor can arrest his debtor, he or his agent must 
swear that he believes such debtor is about to leave the state per
manently, and that such oath is not taken with the intention of 
vexing the defendant. Xo debtor is to be detained under a writ 
of arrest for a longer period than three months, provided that if 
he is a resident of the state he may be detained until, if required 

(a) C. C. 3051 to 3065. (b) Thornhill tl. Christmas, 10 Rob. 543. 
(e) Anderson r. Brinkley, 1 La. Ann. Rep. 127. 



LOUISIANA. 455 

Remedies to recover Debts. 

by the creditor, he makes a surrender of his property, upon which 
proceedings shall take place as in the case of insolvent debtors. 

No citizen of another state can be arrested in Louisiana at the 
suit of a non-resident creditor, unless it is made to appear that such 
debtor has absconded from his residence. This proviso has been 
held to mean the debtor's last place of residence, and cannot apply 
to a case where the debtor has absconded only from the place 
where the debt was contracted, but has resided for several years 
in another place. (a) The fact that one member of a commercial 
partnership, doing business in Louisiana, resides and does business 
in another state, does not bring the resident partners within this 
prohibition. They may avail thelllselves in the collection of part
nership demands of the same remedies in the assertion of their 
individual rights. (b) 

The debtor may be released from arrest upon executing a bond 
with security to the plaintiff, conditioned that he will not leave 
the state within ninety days: and if this bond is forfeited the surety 
becomes absolutely liable for the debts. 

Judgment and executions.-Judgments bind the real estate of 
the debtor, from the time of their registry with the recorder of 
mortgages. Any species of property which can be seized may be 
taken Ull execution of fieri facias, except various minor articles 
which are protected for the use of the debtor and his family. 
Property taken on execution must bring two-thirds of its appraised 
value, or it shall be sold on twelve months' credit: and if the bond 
for the price is not paid at maturity, c:-..ccution will issue thereon 
against the property of principal and security, and sale thereof be 
made for cash. (c) 

Where the judgment creditor has reason to believe that any 
third person is indebted to the defendant or has effects belonging 
to him, under his control, such party may be cited to appear and 
answer interrogatories touching the same, and be charged with 
the deht of the plaintiff, or discharged, according to the judgment 
which may be rendered by the court upon his answers and the 
evidence. 

(a) Hand v. Taliaferro, 1 Ln. Ann. Rep. 26. 
(6) Broadnax v. Thomason, 1 La. Ann. Rep. 382. 
(el C. of P. B. & C. D. 135. 
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Remedy against sheriffs.-A sheriff who fails to return a writ 
or pay over money collected at the time required by law, may, 
upon motion, after ten days' notice, be compelled to pay the 
amount claimed in the writ. (a) 

Attachment.-The provisions of the attachment law of Louis
iana, do not differ very materially from those of the states, whose 
jurisprudence is founded upon common law. An attachment or 
mandate commanding the seizure of any property, real or personal, 
credit or right belonging to a debtor in whatever hands found, to 
satisfy the demands of a creditur, may be obtained where either 
1, the debtor resides out of the state; or".!, where the debtor has 
left the state never to return; or 3, where the debtor is about 
leaving permanently the state, without there being a possibility, 
in the ordinary course of judicial proceedings, of obtaining or 
executing judgment against him previous to his departure. It is 
not essential that the oebt should be due. The creditor must 
personally, or by agent, make an affidavit to one of the pre
ceding facts, and also, of the amount of the indebtedness of the 
defendant; and execute a bond with sufficient surety to the de
fendant, conditioned to satisfy all damages which he may sustain 
by reasoll of the wrongful emanation uf the attachment. Any 
person indebted to or having I)(.,ses~ion of property of the defend
ant, may be cited as garnishee. If the garnishee fails to answer, 
or admits that he i, indebted to, or has in his possession effects 0 . 

the defendant, judgment may be rendered against him for that 
amount. The attachment may be set aside upon a rule to show 
caw'e, by disproving the oath upon which it has been granted, or 
the debtor may release his property by executing a bond to the 
officer, conditioned 1;.1' its forthcoming on the day when it may be 
required to satisfy an execution on the judgment in attach
ment. (b) 

There is also a species of attachment, known as a sequestra
tion or provisional seizure, by which the officer may be ordered, 
in certain cases, to take and keep a thing of which another has 
possession, until a controversy respecting it is decided. This 
writ may be obtained in every case ,,·here a party has a lien or 
privilege upon the property. The plaintiff must not only make 

(a) B. & C. D. 435. (6) C. of P. 239 to 268; B. & C. D. 18. 
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an affidavit of the grounds upon which he asks a sequestration, 
but also execute his bond to the defendant, conditioned to pay all 
damages which may result from the order. (a) 

Courts.-Under the constitution of Louisiana, the judicial 
power is vested in a Supreme Court, District Courts and Justices 
of the Peace. The first court has only appellate jurisdiction. 
There is no such distinction as that between legal and equitable 
jurisdiction. 

Proceedings are according to the forms of the civil law ; the 
essential features of the trial by jury being preserved. Any per
son who is interested on the subject matter of any pending con
troversy, may by intervention become a party to the proceeding. 

(a) c. ofP. 269 to 283; B. & C. D. 774. 
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1. Chases in Action. 

The assignee of any negotiable instrument may maintain an 
action in his own name, allowing all reasonable discounts against 
himself, or the original owner, according to the date of the assign
ment. The assignee of a bond or other written instrument being 
the a~~iC!;nee of another assignee, may also maintain an action in 
his own name: but to hold the assigllor as security, he must use 
due diligence to colleet the same. The assignor or indorser may 
be sued, without previously or concurrently suing the maker or 
obligor, ",hen he either resides out of the state, or in such part 
of it that the ordinary process of law cannot be served upon him, 
or where he is notoriously insolvent. (a) 

In other cases, indllrser,;, guaranturs, or securities, must be 
sued simultaneously with the principal. (b) 

It is not necessary to protest bills of exchange, &c., for non
acceptance or nl)n-payment; or to .~iye notice of dishonor to the 
drawer, indorser, or assignor; provided in all cases due diligence 
is used to collect the same. (c) 

Due diligence consists in instituting suit against the drawer 
or maker of the instrument, before the first term of the District 

(a) Dallam's Digest of the Laws of Texas, 28. (b) Acts of 1846,361. 
Ce) D. D. 35. 
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Court, after the right of action accrued, or show good cause for 
not so doing; and institute suit before the second term of such 
court. 

2. Interest. 

The distinction between legal and conventional interest is 
recognized. The former is eight per cent., at ~hich rate all 
judgments bear interest, rendered upon contracts in which no 
more was reserved. The latter is twelve per cent. No interest 
can be recovered upon contracts, in which more than tWf'lve per 
cent. was reserved, but only the principal. (a) 

3. Frauds. 

The most important provisions of the English statutes against 
fraudulent conveyances, and to prevent frauds and perjuries, have 
been adopted in Texas. The clause of the Texan statute requires 
the "promise or agreement, or some memorandum thereof," to be 
in writing, &c. (b) 

.1. Effect of Jlarriage upon Rights of Property. 

The constitution of Texas provides that the real and personal 
estate owned by a woman at the time of her marriage. or ac
quired afterwards by gift, devise, or descent, shall be and remain 
her separate property. 

Before thi~ provision, the statutes of Texas had followed the 
civil and not the common law, in relation to marital rights. 

5. Limitation of Actions. 

All actions of trespass for injury to property, all actions of 
trover and conversion, all actions for taking away the goods and 
chattels of another, all actions upon open accounts, other than 
such as concern the trade of merchandise between merchant and 
merchant, their factors and servants, must be commenced within 

(a) D. D. 105. (b) Th. 60. 
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two years; all actions of debt, grounded upon any contract in 
writing, shall be commenced and sued in four years next after 
the cause of action accrues. 

All actions or suits founded upon any account for goods, 
wares, or merchandise, not sold and delivered, or for articles 
charged in any store account, shall be commenced and sued 
within two years after the cause of such action, except where 
the debtor or creditor dies, or the debtor removes before the ex
piration of two years; in which case the further term of one 
year is allow.ed, for the commencement of the action, from such 
death or removal. In suits for recovery of debts upon open 
account, against executors and administrators, the court shall 
cause tu be expunged from such account every item which shall 
appear to be due two years before the death of the testator or in
testate. J ud~lllents in any court of record, \"hen execution has 
not issued within t\\'c\vemonths from its rendition, may be revived 
by scire facias. or an action of debt, brought thereon within ten 
years after date of the judgment, and not after: or where execution 
hath issued and no return is made thereon, the party in whose 
favor it was issued may move against the sheriff or other officer, 
or their securities, for not returning the same within five years 
from the day when it was returnable. 

The limitations do not begin to run against infants, married 
women, persons imprisoned or non compos mentis, until the 
removal of their respective disabilities. No acknowledgment 
will take any claim out of the operation of the statute of lilIlita
tions, unless made in writing by the party to be charged there
with. :'\0 action upon a contract, barred by the limitation of 
the country where it was made, can be sustained in Texas. (a) 

{l. Effect of Death upon tlte Rights of Creditors. 

There is in every county in the state, a Court of Probate, 
under whose supervision the estates of deceased persons are admin
istered. It is the duty of executors and administrators, after 
qualification, tu give notice tu all creditors of the estate, by six 
weeks' successive publication in some newspaper of the county, 

(a) D. D. 159, 160, 161. 
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to present their claims for acknowledgment within twelve months. 
Before any claim for money, or personal property, or land can be 
acknowledged, it must be verified by the affidavit of the owner 
before a notary public, or the judge of probate; and if accepted 
by the executor it must then be presented to the probate judge, 
for his approval or rejection. No action can be brought upon 
any claim before its presentation for acknowledgment; but if a 
claim be rejected by the executor or administrator, or if accepted 
by him and disapproved by the judge, the owner of the claim may 
institute suit thereon before a justice of the peace or the Dis
trict Court of the county; but a judgment thereon will give no 
claim to priority. No sale, except of perishable property, will be 
ordered, for the payment of debts, before the fourth regular term 
of the court after letters have been granted; the court is held once 
in every tWI) months. Land and negroes may be directed to be 
sold for the payment of debts, where other personal property is 
not sufficient, upon petition by the executor or administrator and 
due notice to all persons interested. In the administration of 
assets, the following order is to be observed in the payment of 
claims which have been acknowledged and approved, or have been 
established by judgment: first, funeral expenses; second, debts 
due tl) the late republic of Texas; third, debts due to the govern
ment of the United States; fourth, taxes assessed for the state; 
fifth, recorded mortgages and liens upon specific property, then 
judgments of the courts of the state of Texas, the oldest first; 
sixth, all other debts, debts not due being considered after a discount 
of the legal interest, as due. Claims in suit are to be taken into the 
prl) rata estimate; but claims not presented within twelve months 
from the publication of notice, shall be postponed, in their payment, 
until th~se presented have been paid: to be barred, however, only 
hy the general law of limitations. The preceding classes of cred
itors an' entitled to be paid in their full or pro rata proportions at 
the sixth regular term (that is, within twelve months) after grant
ing letters. (a) 

The widow, besides her dower, is entitled to have set aside for 
her use and that of her family, property of the same amount and 
the same kind as is exempt from sale under a fieri facias. 

(a) Acts of 1846,308 to 318. 
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It is the duty of the representatives vf a deceased person to 
close the administration of hi~ estate as soon as practicable; and 
fvr this purpose they are required to render an account at the ex
piration of each year of their transactions, and the condition of the 
estate, and may be compelled to do so upon the petition of credit
ors, heirs and legatees. 

7. Remedies to Collect Debts. 

Impl'isonmentf01' debt.-Imprisonment for debt does not exist 
in Texas. 

Jud[flllent and e.rpCltfion.-Judgments of courts of record 
bind the real estate of the defendant in the county where they 
have been rendered from their date; but such lien will expire 
unless execution is taken out upon a judgment within twelve 
months. If the defendant has not sufficient property in the coun
ty where the judgment was rendered to satisfy the debt, writs of 
execution may be sent to any county in the statp-o Executions 
are ll1:lde returnable on or before the first day of the next term 
of the court from which they issue. They run alike against real 
and personal property. 'Where the defendant does not designate 
the property to be levied on, it is the duty of the sheriff to take 
first the personal property, then the uncultivated lands, then the 
slaves, and if then the debt cannot be made from these, then the 
improved lands of the defendant. Any person supposed to be in
debted to the defendant, may be summoned to appear as a gar
nishee, and proceedings had as upon attachment. (a) 

It is provided by the constitution of Texas, that the homestead 
of a family not exceeding two hundred acres, if in the country, or 
the value of two thousand dollars, if in town or city, shall be ex
empt from sale on execution for any debts subsequently con-
tracted. . 

All property offered for sale on execution must bring two
thirds of its appraised value, the defendant selecting one of the 
appraisers, the plaintiff another, and they calling in an umpire in 
case of disagreement. When the levy is made upon slaves, or 

(a) D. D. 90. 
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personal property, the defendant may retain possession by giving 
bond with security conditioned for their forthcoming on the day 
of sale; and if this bond is forfeited, execution issues at once 
against principal and security, upon which no indulgence can be 
allowed. (a) 

Remedy against sheriffs, c}c.-Where the sheriff or other of
ficer fails to pay over money collected under an execution, when 
demanded by the person entitled to receive the same, he shall be 
liable to pay ten per cent. per month on the amount collected, 
besides interest and costs, to be recon~red of him and his sureties 
by motion bei,)re the court from which execution issued, three 
days previous notice being given. (b) 

Courts.-The District Courts sit twice a year in each county 
of the state, and have original jurisdiction in all civil cases in
volving more than one hundred dollars. 

Attacltment.-A ttachments, both original and judicial, belong 
to the jurisprudence of Texas. An ori.:,;inal attachment may be 
issued by any judge of the Circuit or County Cuurts, or any jus
tice of the peace, upon affidavit by t he plaintiff or his agent, that 
the person against whom the attaclllilent is prayed, either ab
sconds or secretes himself, or rcsiell's or is about to remove beyond 
the jurisdiction of the court, so that the ordinary process of law 
cannot be served upon him, or is about to remo\'e his property 
beyond the jurisdiction of the court, so that the plaintiff may 
probably lose his debt, and an affidavit also of the amount of the 
indebtedness, and that the attachment is nut sued out for the pur
pose of vexing or harassing the defendant. It is not necessary 
that the debt upon which the attachment is issued should be due. 
Attachment may be granted in behalf of non-resident creditors, 
against any estate of a non-resident debtor in Texas, when the 
latter hath not sufficient property in the place of his residence 
to satis(y the debt. In the case of a non-resident, the attachment 
runs against his real estate, in case of a deficiency of his personal 
property. The law contains the usual provisions for the bond 
of the plaintiff, the replevy of the property by the defendant, the 
sale of any perishable property, proceedings of garnishment, &c.(c) 

(a) D D.90. (6) lb. (c) Laws of Texas, ii. 89. 
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Judicial attachments may be resorted to upon the return of 
any original writ, "non est inventus." Before judgment can be 
entered on attachment by any District Court, public notice must 
be inserted in some newspaper nearest the court, for four weeks 
successively, pending the cause, stating the amount, property at
tached, names of parties, and the court wherein proceedings are 
pending. 
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1. General Observations upon the Laws of Upper and Lower 
Canadas. 

The laws in force in Lower Canada are, 
1. The acts of the British Parliament which extend to the 

colonies. 
2. Capitulations and treaties. 
3. The laws and customs of Canada, principally founded on 

the jurisprudence of Paris as it stood in 1663, the edicts of the 
French kings and their colonial authorities, and the Roman civil 
law. 

4. The criminal law of England as it stood in 1774, and as 
explained by subsequent statutes. 

5. The ordinances of the governor and council established by 
the act of that year. And, 

6. The acts of the provincial legislature since 1792. 
Of the laws, it may be said in general, that the criminal is 

English, with some provincial statutes not repugnant thereto; 
the admiralty is wholly English; the commercial laws of evidence 

(/J) The chapter on Canadas has been compiled from Howard's, Clark's, and Mar
tin's Colonial Law, and from Burge's Commentaries on Foreign and Colonial Law. 

30 
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are English. Trial by jury is universal in criminal cases, but in 
civil matters the appeal to trial by jury is confined to certain 
cases, viz., the demand must exceed ten pounds sterling, the 
parties, merchants or traders, and the subject matter grounded in 
debts, promissory contracts, and agreements of a mercantile nature 
only; or else. the cause of action must arise from personal 
wrongs to be compensated in damages; in all ot her cases, the 
bench are judges. both upon the law and upon the facts. The 
court of general original civil jurisdiction, is the Court of King's 
Bench, \\'hich has a jurisdiction similar to the King's Bench and 
Common Pleas at 'Ve~tminster. 

Intimately connected with the laws of the country are the 
tenures by which land is held; all lands granted since the con
quest, are in free and common socage; in the French districts, 
lands are held according to the old Xorman la\\". 

The civil and criminal law of U prer Canada is substantially 
the same as that of England; administered in the same manner 
and by similar functionarie~. It is therefore unnecessary to re
capitulate the English statutes, as to frauds, limitations, usury, 
promissory notes, &c. The bankrupt laws of England have not 
been introduced into either province. 

Upon all bills of exchange drawn in Upper Canada, on any 
person in Europe or the \\-est Indies, which may be protested for 
non-payment, ten per cent. damages with six per cent. interest 
upon the principal Sllm furnished here, from the day of date of 
protest to the time of payment, and charges of protest, may be 
recn\"ered by the holders of such bill; the principal sum to be re
imbursed to the holder at the par of exchange, that is, at the rate 
of one hundred and eleven pounds and one-ninth currency, for 
every hundred pounds sterling. \Vhere the bill is drawn upon 
any person in \'orth America, the West Indies excepted, four per 
cent. damages and six per cent. interest upon the principal sum, 
may be recovered. 

Real estate may be taken in execution in either province upon 
judgment, and sold for the payment of debts. It must first ap
pear, huwever, that the goods and chattels are not sufficient for 
this purpose. Lands, however, cannot be sold until the expira
tion of twelve months from the period of delivering the writ to 
the officer. 



CAKADAS. 467 

Rights in Action in Lower Canada. 

In Lower Canada, where the coutume of Paris prevails, the 
movable and real estate of the deceased are equally liable for the 
satisfaction of his debts; that is, the heirs are personally liable 
according to the value of their interest in the whole succession, 
composed of movable and real estate, and the heirs of property, 
which is propre must eontribute to debts which may have been 
contracted in purchasing acquets, although the heir to the propre 
may be heir to the acquets, and on the other hand, the heir to 
biens acquets must contribute to debt, even contracted for the 
annual cultivatioll of an estate which was propre. 

In Upper Canada, where the English law prevails, the real _ 
estate of all persons whether traders or not, is assets for the pay
ment of the simple contract debts of the deceased. But in the 
administration of such assets by courts of equity, creditors by spe
cialty in which the heirs are bound, shall be paid the full amount 
of the debts due to thelll before any of the creditors by simple 
contract, or by specialty ill which the heirs are not bound, arp 
paid any part of their demands. The personal estate of the de 
ceased, both at law and in equity, rest,; in the executor or admin· 
istrator, aud he is bound to apply the same to the payment of the 
debts of the deceased, first discharging the funeral and testa
mentary expenses; then, debts due 110 the gon.'l'llment; then, 
those by judgment, decree, recognizance, ~Jlccialty: and lastly, 
simple contract, in the order enumerated, subject to the right which 
a simple contract creditor may exercise of marshaling the assets. 

2. LUll'S as to Rights in Action in Lower Canada. 

By the civil law, debts and all such rights and causes of action 
as would devol\"c Ull the heir as part of his succession, and also 
judgmellts, are the subjects lIf sale or mortgage. The sale or ces
sion imports a warranty by the vendor that the debt is in exist
('11('[' at the time of the transfer; but without an express warranty, 
the wndor is not responsible for the solvency of the debtor. The 
('(',sion transfers to the cessionary the whole debt which was due 
to the cedent. and not merely the sum which the cessionary has 
paid as the consideration for the cession. Where the sale is of a 
debt in litigation, the debtor may redeem it on paying the ces-
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sionary the price of purchase. The right of acquiring the debl 
at the price paid by the ce~~ionary, does not exist: 

1. Where the cession has been made to a co-heir or joint 
owner of the right ceded; or 

2. vVhere it has been made to a creditor in payment of that 
which is due to him; or, 

3. Where it has been made to the possessor of the heritage 
subject to the right in litigation. 

The sale comprises the accessories to the debt, such as the 
surety, privilege, and mortgage. 

The cedent is not diyested of his property in the debt, until 
intimation of the sale has been given to the debtor. By failing to 
give this intimation, the cessionary is exposed to the risk of a 
payment by the debtor to the cedent, \\"hich would discharge the 
debt, and to a loss of the same from its being taken in execution 
by a creditor of the cedent. 

3. Interest. 

The rate of interest upon all contracts for the loan of money, 
and upon all debts from the time of their maturity, is fixed at six 
per cent. All agreements and assurances for a higher rate are 
Yoid, and the lender recei\'ing usurious interest is liable to a pen
alty of three times the amount of the debt. Legal interest is 
levied upon all executions from the date of the judgment. No 
interest is demandable upon any note made within the province 
in which the penalty or sum to be secured is expressed in ~ew
York currency. 

4. Frauds. 

Under the civil law, creditors were as effectually protected 
from a fraudulent alienation by their debtors, as under the com
mon law. The alienation is liable to be set aside when the debt
or makes it with the intention of defrauding his creditors, knowing 
that he is insolvent, and that he will thereby diminish his sub
stance. The creditor cannot, however, recover the property 
which has been fraudulently alienated, unless' the alienee was 
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privy to such fraud; or unless the conveyance was voluntary. 
A payment by a debtor to one of his creditors is not fraudulent 
unless the payment was made before the debt became due, and 
was followed by the failure of the debtor. 

5. Limitation of Actions or Prescriptions. 

All actions relative to bills of exchange, and bills to order, sub
cribed by tradesmen, merchants and bankers, or for matters of 
commerce, prescribe themselves by five years reckoning from the 
day of protest or the last suing out any judicial process, if there 
has been no judgment, or if the debt has not been acknowledged 
by any separate act. 

Bargains concerning movables or sums of money, as sales, 
hirings, loans, deposits and pledges provable by witnesses, are only 
provable by writ or oath of party, if the same be not pursued for 
within five years after the making of the bargain. 

Infants, persons absent or imprisoned, are barred by these pre
scriptions. 

G. Effect of Man'iage upon Property in Lower Canada. 

Under the coutume of Paris, which stills prevails in Lower 
Canada, there exists a community of property between husband 
and wife. This community commences, unless there be some 
stipulation to the cuntrary, from the moment that the nuptial 
blessing is bestowed. The property of which the community is 
COIIIJlused, consists of atl the movable or personal property of 
every description, corporeal or incorporeal, which belongell either 
tu the husband or the wife, before or at the time of the marriage, or 
to which either I!lay become entitled at any time afterwards 
during the continuance of the community, whether it belonged to 
or was acquired by them by succession or otherwise. It also 
includes all such immovable or real property as either of them 
may have acquired during the marriage, if in the language of the 
French law, it COllsists of biens conquets, or property acquired 
by industry or other means. There is not admitted into it any im
movable or real property, which belong to either at the time of 
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the marriage, or which either Illay ha\'e acquired during the mar
riage by such a title as to be deemed in the law of succession, 
biens propres, or property held by descent. Property which by 
the marriage contract is given to either of the conjoints, is the 
pro pre of that conjoint, and excluded from the community. 

The property of which the community consists is charged 
with all the movable or personal debts which the conjoints had 
respectively contracted before or during their marriage, or which 
were due by the successions which had devolved upon them. 
This liability results from a principle of the French law, which 
makes the personal debt of an individual a charge on his entire 
movable estate; and as by the marriage the whole of that 
movable estate passes into the community, the debts also pass 
with it. The debt with which the community is chargeable must 
be movable, that is, it must be money or some other movable, 
due by or demandable frolll the conjoint. Damages for the non
delivery of a specific thing would be deemed a movable debt. 
The community is charged with a debt, for which the conjoint is 
liable in solidum with others, or which is secured by mortgage. 
The community is charged with debts contracted by the wife, 
with the husband's sanction, for the affairs of the community, or 
in a trade which he permits her to carryon: but if she has con
tracted them without his sanction, but with the authority of the 
law, they are chargeable only so far as they are advantagt'ous to 
the community. The community is not chargeable with the im
movable debts of either conjoint; e. g. the amount due by a 
conjoint for the price of an estate purchased by him before, and 
of which he was possessed at the time of the marriage, &c. 
During the continuance of the community, not only the property 
of the husband, together with that of the wife comprised in the 
community, but the husband himself is liable personally for the 
debts contracted by the wife before the marriage. The wife's 
creditors, who have obtained a judgment against her before the mar
riage, cannot however execute it against the husband, until they 
have obtained a sentence rendering it executable against him. 
After the termination of the community, the husband continues 
liable for the whole of the debts contracted by himself before the 
marriage, and for those which, during the community, were con-
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tracted by himself, or by his wife acting under his authority. In 
respect of the debts contracted by the wife before her marriage, 
the creditors can proceed against him or his heirs for a moiety 
only of those debts. After the termination of the community, 
the wife is liable to creditors for the whole of the debts due by 
her at the time of marriage, but as the community is charged 
with them, she is liable to recover one moiety from the estate of 
her husband. As the wife may have accepted the community 
under a misapprehension of the amount of debts with which it 
was charged, her liability and that of her heirs, to creditors, is 
limited to the amount of the profit which they have derived from 
it. To secure this privilege, there must be no fraud or default on 
the part of the wife or her heirs; and they or she must, upon the 
dissolution of the community, make out a just and true inventory, 
showing the state of her accounts with it. 

The husband has the exclusive administration of the property 
in community, and an absolute power of alienating it. He is 
also vested with the sole administration and management of the 
wife's separate property; but he can make no disposition of it, 
without her consent. The wife cannot, of her own authority, 
exercise any power of administration or alienation over the 
property in community. She becomes, by operation of law, a 
party to the debts contracted by her husband, and liable to the 
extent of her interest in the property of the community, without 
any actual concurrence on her part, and by the effect alone of 
the marital power. If she becomes, in fact, a party to the debt, 
having been authorized by her husband to concur in it, she incurs 
a liability in respect not only of that interest, but also personally, 
and in respect of all her separate property. 
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ALABAMA. 

ACKNOWLEDGMENT, 
verbal by the obligor of a bond will not prevent the bar of the statute of limita-

tions, 383. 
ACTIONS. See Limitations. 
ADMINISTRATION. See Estates of Deceased Per80ns. 
AGREEMENT. See Frauds. 
ARREST, 

upon either mesne or final process inadmissible, unless creditor establish by affidavit 
a prima facie case of fraud, 387. 

debtor may be released from, on denying allegations of affidavit upon oath, 388. 
creditor may have the truth of debtor's schedule ascertained by a jury, on an issue 

sent to them, ib. 
ASSIGNMENT, 

authorized, of all written instruments for the payment of money, whether expressed 
in negotiable terms or not, 379. 

effect of, ib. 
course of assignee, desirous to fix the liability of assignor upon his assignment, 380. 
See Bills of Exchange and Promissory Notes, and Cotton Receipts. 

ASSIGNMENT:; BY INSOLVENT DEBTORS, 
valid, although preferring creditors if no personal benefit reserved, 382. 
requiHite, to pass the title upon, ib. 

ATTACHMENT, FOREIGN, 
by whom issued, and in what cases, 384. 
mode of obtaining a writ of, ib. 
may be levied upon real and personal property-effect of levy, ib. 
proceedings on, ib. 
nct concerning to be liberally construed, and amendments pennitted, ib. 

ATTACHMENTS IN CHANCERY, 
nature of the proceeding, when it may be instituted, and effect of, 390. 

ATTACHMENT:;, JUDICIAL, 

may issue upon a return of" not found," not as a matter of right, but upon affidavit, 
385. 
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ATTORNEYS, 
proceedings against for failing to pay over money collected, 390. 

BILLS OF EXCHA~(a; AND PROmSSORY NOTES, 
governed by rules of law merchant, 380. 
damages upon-when protested, ib. 
what deemed inland, ib. 
evidence of protest, 3,,1. 
promissory notes import consideration, ib. 

BO:-<DS. See Negotiable Instruments, Assignments. 
CHOSES IN ACTlu:-<. See Assignment, Billso! Exchange and Promissory Nolts, 

COlltracts, Cotton Receipts, .Vegot;llble Instruments. 
CONTRACT:-;, 

construction of joint and several,379. 
CORPORA TIONS, 

rights of foreign in Alabama, 38l. 
COTTON RECEIPTS, 

negotiable as inland bills of exchange, 380. 
COURTS, 

organization of, 390. 
CREDITOR'S BILL, 

proceeding on, to reach choses in action of the judgment debtor, 389. 
EQUITY OF REDE:\lPTION, 

mode of subjecting it to payment of debts, 388. 
ESTATES OF DECEASED PERSONS, 

fund for payment of debts, .1>'.>. 
mode of ~elling real estate where personal estate is insufficient, ib. 
order in which debts of an insolvent estate are to be paid, 356. 
time within which suit may be brought against an executor, 385. 
proceedings where estate is insolvent, 386. 
time within which claims against must be filed, 387. 
settlement of accounts by executor or administrator of insolvent estates, ib. 

EXECl1TION. 
writs of in force, 388. 
run against real and personal estate, ib. 
lien of upon goods and chattds, ib. 
priority between different, ib. 
articles exempt from sale on, ib. 
proceedings on delivery bond where levied upon personal property, ib. 

FRAUDS, 
statute of, with slight variation, prevails in Alabama, 382. 
in loans of personal property, ib. 

DIPIUSON"IE:-<T FOR DEBT. See Arrest. 
INTEREST, 

rate of, effect of usurious contract, 38l. 
JUDG"IENTS, 

lien of, upon real estate of debtor, 388. 
LIMITED PARTNERSHIPS,38l. 
LIMITATION OF ACTIONS, 

of various personal actions, 383. 
saving in favor of persons under disabilities, ib. 
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MARRIAGE, 
effect of upon rights of husband in wife's property, 382, 383. 

NEGOTIABLE INSTRUMENTS. See Bills of Exchange and Promil18ory Notes. 
embrace bonds, &c., for money payable in bank, 380. 

SHERIFFS, 
remedy against for failing to pay over money collected, 390. 

ARKANSAS. 

ACKNOWLEDGMENT, 
must be in writing to.' bind an infant, or take case out of the statute of limit,,· 

tions, 430. 
of one joint contractor not binding upon the rest, ib. 

ACTIONS. See Limitations. 
ADMINISTRATION. See E8tates of Deceased Persons. 
AGREEMENT. See Frauds. 
ARREST, 

for debt, only admissible in cases of fraud established by affidavit, 432. 
ASSI<;NMENT, 

of all writings for payment of money, whether sealed or not, admissible, 421. 
mode of fixing liabilities of assignors, ib. 

ATTACHMENT, FOREIGN, 
cases in which it may be issued, 430. 
mode of proceedings on, ib. 

ATTACHMENT OF BOATS AND VESSELS, 430. 
ATTORNIES, 

remedips against for failing to pay over money collected, 433. 
BILLS OF EXCHANGE AND PROMISSORY NOTES, 

acceptance of must be in writing, on bill, 428. 
exception, ib. 
rules as to, ib. 
rates of damages on, ib. 

COMMON LAW, 
how far rl'ceived, 427. 

CONTRACTS, 
construction of joint and several, 428. 

COURTS, 
organization of, 432. 

CREDITOR'S BILL, 
when it may be filed, 433. 

ESTATES OF DECEASED PERSONS, 
administration of under superintendence of courts of probate, 434. 
notice to creditors, ib. 
real and personal estate constitute fund for payment of debts, ib. 
mode of obtaining sale of real estate, ib. 
widow's dower in personalty paramount to rights of creditors, 435. 
order in which debts are to be paid, 434. 
time within which they must be presented, ib. 
aettlement by executor or administrator of his accounts, 435. 
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EXECUTIONS, 
ordinary writ of, 432. 

INDEX. 

runs against land as well as personalty, to what county it may issue, ib. 

what may be sold on, ib. 
proceedings on delivery bond, 433. 
when writ of execution creates lien upon property real or personal, ib. 

FRAUDS, 
variation in the re-enactment of the English statnte, 429. 
English statute against fraudulent conveyances adopted, ib. 

DIPRISONMENT FOR DEBT. See Arrest. 
INTEREST, 

legal rate of, conventional, 429. 
effect of usurious contracts, ib. 
when bill of exchange or promissory note valid, although tainted with usury, ib. 

JUDGMENT, 
lien of upon real estate, 432. 
definition of this phrase, ib. 

LDIITED PARTNERSHIPS, 429. 
LDIIT A TION OF ACTIONS, 

various personal, 430. 
saving provisions of the statute, ib. 
when non-residents protected, ib. 

MARRIAGE, 
rights of married women during coverture, 430. 
rights of husband in property of wife, ib. 
requisites to entitle a married woman to the benefit of these provisions, ib. 

NEGOTIABLE I:\STRU:lIEXT. See Assignment, Bills of Exchange, and Pro
missory cYoles. 

I\ 0 set off allowed in these instnunents when payable to order, in bank, 428. 
SCR.~ "'L, 

force of, 428. 
SHERIFFS, 

how proceeded against for failure to pay over money, 433. 

CANADAS. 

ASSJ(;:\"IEXTS. 

or sale of rights in action in Lower Canada, 467. 
ASSET":, 

what constitute, in, 467. 

BILLS OF EXCHANGE AXD PRO:lIISSORY NOTES, 
damages ou, 466. 

EXECUTIOXS, 
what may be sold under, 466. 

FRAUDS, 
provisions of the civil law acts, 46B. 

INTEREST, 
rate of, effect of usury, 468. 
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LAWS, 
general observations relative to, 465. 

LIMITATION OF ACTIONS, 
prescription of various personal contracts, 469. 

MARRIAGE, 
law as to, in Lower Canada, ib. 
what constitutes the common property, ib. 
charges upon, 470. 
liability of husband for wife's debts previously contracted, ib. 
liability of husband after the termination of coverture, ib. 
liability of wife, 471. 
rights of husband over common property, ib. 

CONNECTICUT. 

ARREST. See Imprisonment for Debt. 
ASSIGNMENTS, 

what considered fraudulent as to creditors of assignor, 120. 
valid, of promissory notes, 117. 

ATTACHMENT, FOREIGN, 
what liable to, 128. 
proceedings upon, 129. 
amount of creditor's claim necessary to authorize this proceeding, ib. 
what persons deemed absconding debtors in the eye of the law, ib. 

ATTACHMENT, JUDICIAL. 130. 
for what period estate attached liable to judgment, ib. 

BILLS OF EXCHANGE AND PROMISSORY NOTES, 
what notes are negotiable, 117. 
damages upon protested bills, ib. 

BOOK ACCOUNTS, 
when admissible in evidence, 116. 

CORPORATIONS, 
provisions as to liability of, 121, 122. 
liability of directors, 122. 
of stockholders, ib. 
effect of withdrawing capital, 121. 

COURTS, 
organization of. 131. 

ESTATES OF DECEASED PERSONS, 
proceedings of executors or administrator, 126. 
distribution of estate. ib. 
ortit'r in which debts of insolvent estate are to be paid, 128. 

EXECUTIONS, 
against what they run, 130. 
property exempt from, 131. 

FRAUDS, 
provisions of the statute of, 119. 

against fraudulent conveyances, ib. 
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T:\IPRISON:\IENT FOR DEBT, 
when allowed, 130. 

I~SOLVE:\CY, 

provisions of the laws relative to, 121 to 124. 

INTEREST, 
legal rate of, 1lS. 
effect of usury, ib. 
penalty for taking usury, ib. 

JUDG:lTE;\T, 
the time within which a judgment may be obtained, 130 

LDHTED PARTNERSHIPS, 
provisions of the law of, 120. 

LBlITATlU:-l OF ACTIONS, 
upon speci'alties, 124. 
upon simple contracts, 124, 125. 
other provisions, 125. 
saving of the statute, 124. 

!\IARRIAGE, 
interest of husband in the real estate of his wife, not liable to execution for his 

debts, 125. 
:O;HERIFFS, 

liability of for failing to pay money when collected, 131. 

DEL.\WARE. 

ACKNOWLEDG:\IENT. 
when that of executor will revive a debt, 2.''<2. 
general efl;·,:t of, ib. 

ARREST. See Imprisonment for Debt. 
A:3:O;[(;.\'\I E.\'T. 

valid, of all instruments, for payment of money, to any person or order, or aBBigns, 
279. 

general effect of, ib. 
of specialties, must be under seal, and with two witnesses, ib. 

ASSIGN:\IENTS OF I:-lSOLVE.\'T DEBTOR, 
are fraudulent, when preferring creditors, 280. 
decisions as to, ib. 

A TT AC H:\IEC\'T, 
foreign-against whom it may be issued, 283. 
requisites to its emanation, against what property it runs, ib. 
proceedings of garnishment, ib. 
proceedings upon the return of the attachment, 284. 

c\TTACH:\IE;,\T FOR SECURITY, 284. 
BO.\'DS. See .1s8ignments. 

BILLS OF EXCH.\N(;E AND PROMISSORY NOTES. See A,aignment. 
damages upon protested bills, 279. 

COURTS, 
organization of, 288. 
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ESTATE OF DECEASED PERSONS, 
order in which the debts of a decedent are to be paid, 286. 
when an executor may pay a debt of inferior dignity, ib. 
how claims of creditors must be velified, ib. 
lands may be sold to supply the deficiency of personal estate, ib. 
account of executors and administrators, 287. 

EXECUTION, 
what property may be sold on, and in what order, 285. 
when lands may be sold, ib. 
personal property bound from delivery of the writ to the officer, 286. 
See Imprisonment for Debt. 
attachment may be issued instead of other execution, ib. 

FRAUDS, 
provisions of the statute concerning, 280. 
in the sale of personal property, ib. 

IMPRISONMENT FOR DEBT, 
affidavit which must precede, 285. 

INTEREST, 
legal rate of-effect of usury, 280. 

JUDGMENTS, 
lien of, upon realty, 285. 

LIMITATION OF ACTIONS, 
various personal, 28::!. 
saving provisions of the statute, ib. 

PRINCIPAL AND SURETY, 
when the latter may call upon creditor for an assignment of the debt, 281. 
relation continues after judgment, 282. 

SCRAWL, 
effect of, 279. 

DISTRICT OF COLUMBIA. 

BAIL, 
when it may be required, 301, 302. 

COURTS, 
orgnnization of, 

ESTATES OF DECEASED PERSONS, 301. 
EXECUTIONS, 

writs of, 302. 
when a CD. SD. may be issued, ib. 

INSOLVENT LAW, 
details of proceedings under, 302 to 304. 

INTEREST, 
ro te of. 301. 

LA \\'s OF TilE DISTRICT, 
general observations upon, 300. 

LIMITATIONS OF ACTIONS, ib. 
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FLORIDA. 

ARREST. See Execution and Bail. 
ASSIGNMENT, 

of "instruments for the payment of money, effect of,366. 

ATTACHMENT, JUDICIAL, 
unknown, 373. 

ATTACH:\IENT, FOREIGN, 
when it lies, affidavit, and bond, 373. 
when admissible against estate of a deceased person, ib. 
may issue, where debt will become due in nine months, ib. 
mode of dissolving attachment, 373. 
distribution of the proceeds of the attached property, 374. 
attachment to prevent fraudulent removal of mortgaged property, ib. 

BAIL, 
cannot be required in civil actions, 379. 

BILLS OF EXCHANGE AND PRO;\IISSORY NOTES, 
on the same footing as bonds, 366. 
damages upon protested bills, ib. 

COURT::', 
organization of, 375. 

EQUITIES OF REDE;\IPTION, 
May be sold upon execution, 375. 

ESTATES OF DECEASED PERSONS, 
fund for the payment of debts, 3 i 7. 
mode of procuring a sale of real estate, ib. 
rights of widows in personalty, paramount to creditors, ib. 
time within which debts may be paid, ib. 
notice to creditors, ib. 
limitation upon their claims, 378. 
order in which debts are to be paid, ib. 
settlement of accounts of executors or ad"ministrators, ib. 

EXECUTIO:-<, 
no writ of ca" sa. may issue upon a judgment in any civil action, 375, 
real as well as personal estate sold upon a fieri facias, ib. 
sales upon, when and how to take place, 367. 

FRAUDS, 
variations from the English statute of,367. 
in mortgages, or loans, or limitations of personal property, ib. 

GARNISH:\IENT, 
process of. may be resorted to upon judgments or decrees, 376. 
proceedings on, ib. 

INTEREST, 
rates of, legal and conventional, 367. 
effect of usurious agreement, ib. 

JUDG:lIENT, 
lien of, upon lands, 375. 
when execution may be sued out upon, ib. 
time within which it may be obtained, ib. 



LIMITATION OF ACTIONS, 
various personal actions,37l. 

INDEX. 

duty of court, where suit is brought against an executor, 372. 
actions upon judgments, ib. 
saving provisions of the statute, ib. 
limitation of the place of the contract, a bar in Florida, ib. 

LIMITED PARTNERSHIPS, 
minute detail of the provisions of the act concerning, 368 to 371. 

MARRIAGE, 
liabilities of husband for debts of wife, 368. 
rights in property of wife, ib. 

PROCESS, 
where there are several defendants, 374. 

SCROLL, 
effect of. 366. 

SHERIFF, 
liabilities of, for money collected and not paid over, 376. 

GEORGIA. 

AGENTS, 
death of principal does not of itself revoke powers of, 353. 

ARREST. See Bail and Execution. 
ASSIGNMENT, 

valid, of all liquidated demands, 351. 
ATTACHMENT, FOREIGN, 

when it may be granted, 362. 
proceedings on~ffect of jud~en. m, 363 
priority of first writ served, ib. 
special cases of, ib. 

BAIL, 
when it may be required, 364. 
affidavit of creditor, ib. 

BILLS OF EXCHANGE AND PROMISSORY NOTES, 352. 
commercial law altered as to promissory notes, 352. 
exception, ib. 
suits against indorsers of, 353. 
damages upon protested bills, ib. 

COURTS, 
organization of, 365. 

EST A TES OF DECEASED PERSONS 
notice to be given to creditors, 360. 
time within which their claims must be presented, ib. 
when action may be commenced against representative, 360. 
order in which debts are to be paid, 360. 
property liable for debts of decedent, 361. 
aCC01lllts of executors or administrators, ib. 
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EXECUTIOXS. 
property which may be taken on, 364. 
effect of discharge under a ca. oU., ib. 

articles exempt from, 365. 
rules for 8ales on, 364. 

FRAl'DS. 
English statutes prevail in Georgia, 353. 

GAR:\,ISH\m~T, 

PfOf'f'es of may issue before or after judgment, 365. 

INTEREST. 
legal rate of, 
effect of usury, 3,,2. 

II\SOL\"!-:.\"T LAWS, 
who may apply for their benefit, 361. 

proceedings on, ih. 
effect of discharge, 362. 
release of his body by debtoroimprisoned upon ca. sa., ill. 

JUDe; \1 E.\"TS, 
a lien upon real estate, 364. 
when become dormant. ib. 

LDIITATW,\f OF ACTlO.\"S. 
various personal actions, 359. 
limitation of actions upon specialties, ib. 
saving provisions. 360. 

LIMITED P ARTX ERSlllPS, 
details of law concerning, 353 to 357. 

MARRIAGE, 
rights of husband in real estate of wife, 353. 

PARTN!-:RSHII'S, 
when one partner may execute bond for all. 359. 

1LL1;,\018. 

ARREST, 
in what cases allowable on mesne process, 239. 
affidavit of plaintiff-before what officers, 240. 
effect of discharge as an insolvent upon bail, ib. 
in what cases allowable on final process, 241. 
how debtor may he released from such imprisonment, ib. 
proceedings under the insolvent debtor's act, 242. 

ASSIGN:\IE:XT. See Bills of Exchange and Promissory Noles. 
ASSIGN:\IENTS BY INSOLVENT DEBTOR, 236. 
ATTACInIE:'-IT, FOREIG:'-I. 

affidavi! upon which the writ may issue-bond of plaintiff, 237. 
attachment pending suit, 238. 
proceedings against garnishees, ib. 
farther proceedings in attachment, 239. 
law to be liberally construed, ib. 

ATTACHMENT AGAINST BOATS, 239. 
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BILLS OF EXCHANGE AND PROMISSORY NOTES, 234. 
how far the principles of commercial law applicable to, ib. 
demand and notice not necessary to bind assignor of promissory note, 235. 
due diligence necessary on prosecuting maker, ib. 
damages upon protested bills of exchange, ib. 

CONTRACTS, 
construction of joint, 234. 

COURTS, 
organization of, 2.t4. 

EQUITABLE INTEREST IN REALTY, 
may be sold on exeelltion, 240. 

ESTATES OF DECEASED PERSONS, 
administered under the supervision of courts of probate, 2.t2. 
period within which claIms of creditors must be adjusted, 243. 
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periods within which suits may and must be brought against representative, ib. 
order in which debts are to be paid, ib. 
when and how real estate may be sold, 244. 
settlement by executors or administrators of their accounts, ib. 

EXECUTION, 
what may be sold under, 240. 
redemption of lands sold upon execution, 241. 
proceedings upon delivery bonds, ib. 
personalty bound from delivery to officer of t?e writ of executIOn, 240. 
See Arrest. 

FRAUDS, 
variation of the English statute concerning, 236. 

GARNISHMENT, 
summons of, upon judgment, 241. 

JUDGMENT, 
lien of upon lands-duration of lien, 240. 

INTEREST, 
legal rat .. of--eff .. ct of usury, 235. 

LIMITATION OF ACTIONS, 
upon simple contracts, 236. 
upon specialties, ib. 
saving provisions, 237. 

LIMITED PARTNERSHIPS, 236. 

INDIANA. 
ACKNOWLEDGMENT, 

must be in writing to prevent the operation of the statute of limitations, 222. 
of Olll' joint contractor not to aifect the other, ib. 

ARREST. See Imprisonment/or Debt. 
ASSIGN~IENT. 

vnlid, of all instruments, whether under seal or not, for payment of money or con-
veyn nee of property. 216. 

rights of maker agninst assignee, ib. 
obligations of latter, to bind ll8Signor, 217. 
See lmol~tnt Law. 
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ATTACHMENT, FOREIGN, 
affidavit of creditor, 224. 
property bound by the writ, ib. 
proceeding on summons of garnishment, 225. 
trial of adverse claim to property attached, ib. 
proceedinge upon return of attachment, 225, 226. 

ATTACIDIENT OF BOATS, 226. 
ATTORNEYS, 

proceedings against for failing to pay over money collected, 230. 
BAIL. See Imprisonment for Debt. 
BILLS OF EXCHANGE A~D PRO:\-IISSORY NOTES, 

law merchant applicable to all bills of exchange, 216. 
and to notes in writing for the payment of money, negotiable and payable at a 

chartered bank, 217. 
rates of damages upon protested bills of exchange, ib. 

CORPORA TIONS, 
provisions for suing corporations whose charters have expired by limitation, 219. 

COURTS, 
organization of, 233. 

CREDITOR'S BILL, 
when it may be brought, and proceedings thereon, 228. 

ESTATES OF DECEASED PERSONS, 
order in which debts of a solvent estate are to be paid, 231. 
mode of collecting claims by creditors, ib. 
time within which suits may be brought against representative, ib. 
application for sale of realty where personalty insufficient, 232. 
mode of settling an insolvent estate, 233. 
order for payment of debts, ib. 

EXECUTIOX, 
• what property may be sold under, 227. 

hinds personally from delivery to officer, 229. 
rule of priority between different, ib. 
binds lands in another county from time of levy, 228. 
mode of selling property upon execution, 230. 
stay of execution, 229. 
effect of reversal of Judgment upon title to property sold, 22~. 

FRAUDS. 
additions to the English statute of, 218. 
assurances of the character or credit of another must be in writing, ib. 
provision, against fraudulent conveyances, 218. 
fraudulent intent a question of fact, ib. 

IMPRISOX:\IEXT FOR DEBT, 
affidavit to be made by creditor before its allowance on mesne process, 226. 
limited liability of bail, 22i. 
when ca. sa. may issue, affidavit and proceedings thereon, ib. 

INSOLVENT LAW, 
when debtor may apply for benefit .f, petition, schedule and affidavit, 222 
examination of debtor, certificate 0: discharge, operation thereof, 223. 
assignment, form and effect of, ib. 
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INSOLVENT LAW-Continued. 
powers, duties, and liabilities of trustees, 223, 224. 
effect of fraud on proceedings, 224. 

INTEREST, 
when allowed, and legal rate of,217. 
effect of usurious agreement, 217, 218. 

JUDGMENT, 
lien of upon reaity, 228. 
duration of lien, ib. 

LIMITATION OF ACTIONS, 
of various personal actions, 221. 
exceptions and savings of statute, 222. 

LIMITED PARTNERSHIPS, 
abstract of the law concerning, 219 to 221. 

MARRIAGE, 
effect of upon title to wife's property, 218. 
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NEGOTIABLE INSTRUMENTS. See Assignments and Bilu of Exchange and 
Promissory Notcs. 

SHERIFF, 
liability of, and proceedings against, for failing to pay over money collected, 230. 

IOWA. 

ASSIGNMENTS, 
whot instruments may be assigned, 275. 

ATTACHMENT, FOREIGN, 
when it moy be issued, ond proceedings on, 278. 

BILLS OF EXCHANGE AND PRQ:\IISSORY NOTES, 
changes in commercial law as to liabilities of indorsers of, 275. 
damages upon protested bills, ib. 

CORPORATIONS, 
liabilities of stockholders, 276. 

ESTATES OF DECEA::lED PERSONS, 278. 
EXECUTIONS. 

property which moy be taken on, 277. 
redemption of reol estate, where sold, ib. 
return ond stoy of executions, '277, 278. 

FRAl1DS, 
English stotute in force, 276. 
in conveyances of personal property, ib. 

INTEREST. 
legol nnd conventional rates of, 275. 

IMPR1SO;-';;\IENT FOR DEBT, 277. 
JUDGMENTS, 

extent and duration of their lien, 277. 
LAWS, 

!(eneral observations as to, 278. 
LIMITATION OF ACTIONS,276. 
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LIMITED PARTNERSHIPS, ib. 
MARRIAGE, 

real estate of married woman, not liable for husband's debts, 276. 

KE],;"TL'CKY. 

ASSIGN:\iENTS, 
instruments which may be assigned, and effect thereof, 407. 

ATTACHMENTS, FOREIGN, 
when they may be i,sued,.t 11. 
property which may be levied on, ib. 

ATTACII:IIf,:\TS, .TUDICL\L, 411. 
ATTACmIE:\TS I:-.l CIL\NCERY, 

proceeding on, 411. 
ATTOR:-.lEYS, 

proceedings against for failing to pay over money, .tl.t. 
BILLS OF EXCfI.\:-.lGB AXD PRO:\IISSORY NOTES, 

what instruments are nec:otiable, .to/. 
damages upon protested bills, 40~. 

CORPORA TIO.\'S. 
provisions as to manufacturing, .tOR. 

COURTS, 
organization of, 415. 

ESTATES OF DECEASED PERSO:\S, 
order in which debts art· to be paid, 411. 
mode of proceeding to sell real estate on deficiency of personal, 412. 
allowance to widow, ib. 

EXECTTTIO.\' , 
writs of in use, 413. 
property which may be sold under, ib. 
estate of judgment debtor bound from delivery of, to officer, ib. 
proceedings upon forthcoming bonds, ·!l4. 
when, and on what terms real ",tate ,old on execution will be subject to redemp 

tion, ib. 
FRAl"ilS. 

Engi,eh ,tatute of, in force, .to>". 
nrpRI~nX:\II:XT FOR DEBT, 

when a party may be arrested on original or mesne process, and how discharged. 
413. 

wh"11 a writ of ca. sa. may issue, 41::!. 
J:\SOLn:XCY, 

proceedings to release insolvent debtor from custody, 41~. 
I.\'TEltEST, 

legal rate of, effect of usurious agreement, 408. 
JUDG:\IEXTS. See EXPclllion. 

LDUTATW.\' OF ACTIOXS, 
of various personal actions, 409. 
of proceedings against sureties, 410. 
savings of the sta tute, ib. 
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MARRIAGE, 
effect of, upon husband's liability for debts of wife, 409. 
upon the title to the wife's property, ib. 

SCRAWL, 
effect of,407. 

SHERIFFS, 
proceedings against for official misconduct, 414 

LOUISIANA. 

ACKOWLEDGMENT, 
effect of, upon prescription, 450. 
where made by one joint debtor upon the rights of others, ib. 

ASSIGNMENT, 
subjects of, and incidents to, 437, 438. 
warranty of assignor, 4:)8. 

ATTACHMENT, FORE/C;N, 
cases in which it may be obtained-affidavit and bond of creditor, 4.')6. 
proceedings on summons of garnishment, ib. 

ATTACHMENT p/tl)\'/SJ<)(\AL, 
when it may be obtained, 456. 

BILLS OF EXCHANGE AND P/Wl\I1:-:sullY NOTES, 
no distinction between sealed and unsealed instruments, 436. 
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in obligations for payment of money, instrument must not be expressed in figures, 
436. 

dnmages upon protested bills, 437. 
COURTS, 

organization of, and general observations 8S to proceedings in, 457 
ESTATES OF DECE;\S8D PERSONS, 

under whose direction administPred, 451. 
how claims ngainst to be settled, 4,,:.). 
settlement of accounts of representative, ib. 
for order in pnyment of debts, see Privileges. 

EXECUTION, 
any species of property may be taken and sold under, 455. 
when property will be sold upon twelve months' credit, ib. 
summons of garnishment ngainst judgment debtor, 45;;. 

FRAUDS, 
verbal contracts as to personalty, valid, 439. 
effect of n "ale of personalty unaccompanied by delivery, ib. 
the debt of another sufficient consideration for a promise to pay it, ib. 
how immovables must be trnnsferred, ib. 
what contracts nre fraudulent as to creditors, 439,440. 

J:\IPRIsmOIENT FOR DEBT, 
abolished in all coses on finn I process, 454. 
when a wnrrant of arrest mny issue, and proceedings on, 455. 

INSOLVBNCY, 
provisions of the art concerning, 4;,):). 
See Respite. 
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INTEREST, 

INDEX. 

rates of, legal and conventional, 440. 
JUDGMENTS, 

lien of upon real estate, 455. 
LIMIT AT ION OF ACTIONS. See Prescripti&n. 
MARRIAGE. 

doctrine of the civil code concerning the rights of property between husband and 
wife, 440 to 442. 

PARTNERSHIPS, 
general principles 3S to, 443. 
commercial partnerships, ib. 
ordinary partnerships, ib. 
universal and particular partnerships, 443, 444 .. 
partnerships in commendam, 444. 
anonymous or limited partnerships, 445. 

PRIVILEGES, 
definition and kinds of, and mode of asserting, 447. 
those embracing both movables and immovables, ib. 
general privileges on movables, ib. 
privileges on particular movables, 448. 
privileges on ships and merchandise, 448. 
privileges on immovables and slaves, 449. 
n·cording and destruction of privileges, 450. 

PRESCRIPTION, 
definition of, 450. 
exceptions to, 451. 
particular prescriptions, 451. 

RESPITE, 
definition of, 452. 
distinction between forced and voluntary, 453. 
the requisites to make a forced respite binding upon creditors, 453. 
what creditors wlaffected by respite, 454. 

SALE, 
what may be the subject of,437. 
what is an exchange, 4:)"'. 
incidents to sale, ib. 
what is essential to the completion of, ib. 
when husband and wife may contract with each other, ib. 

SHERIFFS, 
remedy against for misconduct, 456. 

MAINE. 

ACKNOWLEDGMENT, 
must be in writing to revive action, 24. 

effect of acknowledgment or promise of one of two joint contractors, on rights 01 
the other, ib. 

ARREST. See Imprisonment for Debt. 
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ASSIGNMENT, 
of choses in action, common law as to unaltered, 17. 

ASSIGNMENTS OF INSOLVENT DEBTOR, 
where preferring creditors inure equally to benefit all,25. 
duties and liabilities of assignees, ib. 

ATTACHMENT, 
all civil actions may be commenced by, 28. 
property bound by service of writ, ib. 
judgment against trustee, ib. 
notice in case of non-residents, ib. 
upon final judgment, where other execution unavailing, ib. 

ATTACHMENT OF BOATS, 29. 
BILLS OF EXCHANGE AND PROMISSORY NOTES, 

what eesential to prosecution of suit, where payable on demand, 18. 
damages upon protested bills, ib. 
protest of, by notary, its effect as evidence, 19. 

CORPORATIONS, 
general provisions relative to, 21. 
liabilities of stockholders, ib 
how individual liabilities pre~ented, 22. 

COURTS, 
organization of, 26. 

ESTATES OF DECEASED PERSONS, 
proceedings where insolvent, 29, 
order for payment of debts, ib. 
real estate constitutes assets, 27. 

EXECUTIONS, 
every species of property may be taken and sold on, 26. 
land may be delivered to creditor, ib. 
time and terms upon which debtor may redeem land, 26. 
when execution may iBBUe against body, 27. 
how debtor will be released, and effect of discharge, ib. 

FACTORS, 
act in reference to liabilities of, 20. 

FRAUDS, 
variations from the E!1glish statute of, 19. 
a8SUrances concerning ability or dealings of another must be in writing, 20. 
on sales of goods, ib. 

IMPRISONMENT FOR DEBT. See Execution. 
when debtor may be arrested upon mesne process, 25. 
how discharged. ib. 

INTERE:-;T. 
legal rate of, 19. 
effect of usury upon contract, ib. 

JUDGMENT:O;. 
constitute no lien upon lands, 26. 

LIMITATION OF ACTIONS, 
upon specialties, 24. 
upon simple contracts, ib. 
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LIMIT A TION OF ACTIONS.-Continued. 
effect of fraud upon limitation, ib. 
effect of indorsement or memorandum of payment, ib. 
saving provisions of the statute, 25. 

LIMITED PARTNERSHIPS, 
provisions of act concerning, 22 to 24. 

MARRIAGE, 
effect of, upon capacity of wife to acquire property, 20. 

SHERIFFS, 
remedy agninst, for failing to pay over money collected, 26. 

MARYLAND. 

AGENTS, 
how authority and dealings of, affected by the death of principal, 293 

ASSJC;N:\IE:\T:" 
what instruments may be assigned, 291. 

ATTAL'H~It::\T, FOREIGN, 
when writ Iuay is:3ue, 204. 
for whose b.'nelit, 295. 
against corporations as well as natural persons, ib. 
affidavit of ",.·ditor, ib. 
upon what prol'.-rty levied, ib. 
proceedings against garnishee, ib. 
return of writ, and proceeding thereon, 296. 

BAIL, 
when it mny be demanded, ib. 
~ •. " Insolrent Law. 

BILLS OF EXCIL\:\GE A:\D PRmUSSORY NOTES, 
commercial In w applicable to, 290. 
damn~es upon protested bills, ib. 

BOOK At 'COU:\'I':3, 
when received as evidence, 2~9. 

cn:\TIL\CTS, 
what are illegal, 291. 

CORPORATrO:\S, 
provisions relative to manufacturing, 292. 

COURTS, 
organization of, ~9i. 

EST,\TES OF DECEASED PERSO:\S, 
fund for payment of debts, 294. 
order in the payment of debts, ib. 

settlement of accounts by executor or administrator, ib. 
CXECUTIO:\, 

writs of, in use, 297. 
property which may be sold on, 296. 
persona~ty bound from delivery o· writ, ib. 
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FRAUDS, 
English statutes concerning, in force in Maryland, 292. 
in sales and gifts, of personalty, ib. 

INTEREST, 
legal rate of -effect of usury on contracts, 291. 
protection to rights of bona fide holders, 292. 
rate of discount in corporate institutions, ib. 

INSOLVENT LAW, 
provisiens of, 297 to 299. 

JUDGMENTS, 
lien of upon lands, 296. 

LIMITATION OF ACTIONS, 
upon simple and specialty contracts, 294. 
saving provisions of statute, ib. 

LIMITED PARTNERSHIPS, 293. 
MARRIAGE, 

effect of upon liability of wife's property for husband's debts, ib. 
PART OWNERS OF SHIPS, 

jurisdiction of Chancery in controversies between, ib. 
STAMP ACT, 

provisions of, 291. 

ACKNOWLEDGMENT, 

MASSACHUSETTS. 

must be in writing to take cnsl' out of the statute of limitations, 84. 
effect of, by various persons, 84, 85. 

A';';/(;NMENTS. See Insolrent Laws. 
ATTACIDlr,;.'\T OR TRUSTEE PROCESS, 

in what actions it may lie, 90. 
property liable to be taken on, ib. 
effect of service of writ, ib. 
how trustee may be di!ICharged, ib. 
how adverse claimant may assert his right, 91. 
liabilities of tlllstees, ib. 
what demands not attachable upon this process, 92. 
when may debts be attached, ib. 
other provisions, 92, 93. 

ATTACInlENT ON MESNE PROCESS, 93. 
ATTORNEYS, 

liabilities of, for failing to pay over money collected, 96 
BAIL, 

when it may be required, 94. 
BILLS OF EXCHANGE ,\ND PROMISSORY NOTES, 

when days of grace allowed on, 63. 
effect of gaming consideration upon validity of, 64. 
provisions as to notes payable on demand, ib. 
instruments importing consideration, 64. 
damages upon protested bills, 65. 
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BOOK ACCOUNTS, 
when they may be received as evidence, 62. 

CORPORA TlONS, 
provisions for suits against, 72. 

COURTS, 
organization of,97. 

EST A TEe; OF DECEASED PERSONS, 
appointment and removal of representative, 86. 
distribution of personal estate, 86. 
sale of realty to supply deficiency of personal estate, 88. 
proceedings where estate is insolvent, 88. 
remedies for enforcing settlement, 88 to 90. 

EXECUTIO:-l", 
when it may be issued, 95. 
when against body of defendant, 95. 
what property it binds, 95. 

FACTORS, 
act concerning, 69. 

FRAUDS, 
provisions of statute concerning, 66. 
frauds in mortgages, 67. 
frauds in sales of personal property, 69. 
frauds in general, 68. 

INSOLVENCY, 
officer having jurisdiction in cases of, 73. 
petition of debtor, appointment and duties of assignees, 74. 
order in the distribution of assets, 75. 
effect of assignment upon attachments, 76. 
mode of establishing debts, ib. 
proceeding by creditors against a debtor as insolvent, 77, 78. 
proceedings against partner as insolvent, 78. 
what essential to discharge, 79. 
how discharge invalidated,80. 

INTEREST, 
legal rate of, effect of usury upon agreements, 66. 

JUDGMENTS, 
within what time obtained, 64. 
how long after, attached property may be held, 95. 

LIMIT A TION OF ACTIONS, 
various provisions, t-.:2, ~3. 
exceptions and saving clauses, f<3. 
effect of part payment, acknowledgments, 84, 85. 
limitation of actions against executors, 85. 

LDIITED PARTNERSHIPS, 
provisions of act concerning, 70 to 72. 

MARRIAGE, 
provisions authorizing contract for separate maintenance, 81. 

SHERIFFS, 
liablilities of for misconduct, 96. 
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INTEREST, 
rates of, legal and conventional, 440. 

JUDGMENTS, 
lien of upon real estate, 455. 

LIMIT A TION OF ACTIONS. See Prescriptitm. 
MARRIAGE. 

doctrine of the civil code concerning the rights of property between husband and 
wife, 410 to 442. 

PARTNERSHIPS, 
general priuciples as to, 443. 
commercial partnerships, ib. 
ordinary partnerships, ib. 
universal and particular partnerships, 443, 444 .. 
partnerships in commendam, 41-!. 
anonymous or limited partnerships, -!-l5. 

PRIVILEGE~, 

definition and kinds of, and mode of asserting, 417. 
those embracing both movables and immovables, ib. 
general privileges on movables, ib. 
privileges on particular movables, -!-lB. 
privileges on ships and merchandise. -!-lB. 
privil,,!!;t's on immovables and slaves. -!-l9. 
recording and destruction of privileges, 450. 

PRESCRIPTION, 
definition of, 450. 
exceptions to, 451. 
pa rl icular prescriptions, 451. 

RESPITE, 
definition of, 452. 
distinction between forced and voluntary, 453. 
the requisites to make a forced respite binding upon creditors, 453. 
what creditors unaffected by respite, 454. 

SALE, 
what may be the subject of,437. 
what is an exchange, 438. 
incidents to sale, ib. 
what is essential to the completion of, ib. 
when husband and wife may contract with each other, ib. 

SHERIFFS, 
remedy against for misconduct, 456. 

MAINE. 

ACKNOWLEDG:\IENT, 
must be in writing to revive action, 24. 

effect of acknowledgment or promise of one of two joint contractors, on rights of 
the other, ib. 

ARREST. See Imprisonment for Debt. 
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MICHIGAN. 

ACKNOWLEDGMENT, 
effect of upon statute of limitations, 249. 

ASSIGNMENTS, 
valid of choses in action, 247. 
See Insolvent Laws. 

ATTACH;\1ENTS, 
affidavit of creditor to obtain writ, 249. 
property liable to be taken on, ib. 
from what time bound, 250. 
proceedings on return of writ and judgment, 250. 

ATTACH;\1ENT OF BOATS, 251. 
ATTORNEYS, 

remedy against for misconduct, 257 
BAIL, 

when it may be required, 255. 
in what cases warrant of arrest may iBBue, ib. 

BILLS OF EXCHANGE AND PROMISSORY NOTES, 
what instruments are negotiable, 245. 
which import consideration, 246. 
what actions may be brought on, ib. 
acceptance of bill must be in writing, ib. 
evidence of protest of, ib. 
upon what notes. days of grace allowed, 245. 
damages upon protested bills, 245, 246. 

COURTS, 
organization of. 256. 

ESTATES OF DEC EARED PERSONS, 
ndministered under direction of Probate Court, 258. 
proviRion for widow and children. ib. 
when real estate may be sold for debts, ib. 
mode of adjusting claims of creditors, 259. 
within what time to be presented, ib. 
order in payment of debts. 260. 
settlemen t by representative of his accounts, ib. 

EXECUTIONS, 
property liable to De sold on, 256,257. 
priority between different, 256. 
caseS in which ca. sn. may iBBue, ib. 
mode of release from imprisonment on, 257. 

FRAlIIJR. 
vanations from English statute of, 248. 
DI!8UrnnCes as 10 ability or character ofanother must be in writing, ib. 
in mortgnge or sale of personal chattels, ib. 

INSOLVENT LAW. 
two clllB8CB of provillions, 251. 
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TXSOLVE~T LA "'.-Continued. 
proceedin~s in first class, where debtor seeks relief from imprisonment, ib. 
effect of discharge, 2;;3. 
proceedings where debtor seeks discharge from the obligation of his debts, il. 
duties and liabilities of assignees of insolvent, 2.,4. 

INTEREST, 
legal rate of, 247. 
eflect of usury upon agreements, ib. 

'JlTDG "IE~TS, 
lien of, only attaches from levy of execution, 256. 

LDIITATI(I~ (IF ACTIONS, 
various provision~, 248. 
s[lving clamw~, 2..t9. 

LDIITED PARTl'ERSHIPS, 248. 
"IARRL\GE, 

effect of, upon title to wife's property, 247. 
control of wife over separate estate, ib. 

SHERIFF'~. 

remedies against for misconduct, 257. 

MISSISSIPPI. 
ASSIG~:\IENTS, 

valid, all instruments for the payment of money, 391. 
ATTACH"IENT, FORE!(;~. 

affidavIt of creditor, 395. 
property liable to be attached, 396. 
attachment for security, ib. 
miscellaneous provisions. ib. 

BILLS OF' r:Xc/L\l\'l~E A~D PROMISSORY NOTES, 
damages upon, when protested, 391. 

CONTRACTS, 
construction of joint, 391. 

COTTON RECEIPTS, 
construction and negotiability of, 392. 

COURTS, 
organization of, 398. 

ESTATES OF DECEASED PERSONS, 
fund for payment of debts, 394. 
mode of procuring sale of real estate, ib. 
time within which claims against, must be presented, ib. 
mode of establishing claims, 395. 
payment of debts, ib. 

EXECCTlOXS. See Imprisonment for Debt. 
writ of fi. fa. runs against real and personal estate, but not equitable interest, 397. 
summons of garnishment may issue on judgment, ib. 
right of redeeming real estate, sold upon execution, 398. 
proceedings on delivery bonds, ib. 
property exempt from execution, ib. 
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FRAUDS, 
variatioIIB from English statute of, 392. 

DIPRISONMENT FOR DEBT, 
abolished except in cases of fraud, 397. 

INTEREST, 
legal rate of, and effect of usury, 392. 

JUDGMENT, 
lien of, 397. 

LDIIT A TION OF ACTIONS, 
provisions and saving clauses, 393. 

LDIITED PARTNERSHIP, ib. 
MARRIAGE, 

rights of married women, and liabilities of husband, 392. 

MISSOURI. 

ACKNOWLEDG MENTS, 
must be in writing to "'vive action, 420. 
effect of, by one joint contractor upon rights of the other, 421. 

ASSIGN:\IENTS, 
of what instruments, valid, 416. 
See Insol,'enl Debtor. 

ATTACInIENTS, FOREIGN, 
in what cases may be resorted to, 421. 
by what persons, 422. 
affidavit of creditor, and bond, ib. 
property liable to be takt'l\, ib. 

procl'edings on, 423. 
ATTAClI;\IE:'-IT AGAINST VESSELS, 423. 
BILLS OF EXCHANGE AND PRo:\lISSORY NOTES, 

what instruments negotiable, 416. 
writing nl'l'P",ary, to constitute an acceptance, 417. 
effect of promise to accept, ib. 
what instn.ments import a considerntion, 416. 
damnges "pon protested bills, 418. 

CONTRACTS, 
construction of, joint, 416. 

CORPORA TIONS, 
liabilities of directors of, in certain cases, 419. 

COURTS, 
organization of, 42·1. 

EST A TES OF DECEASED PERSONS, 
fund for payment of debts, 424. 
order observed in payment of debts, 425. 
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rights of non·resident creditors, where nOll-resident debtor leaves property in 
Missouri, 425. 

within what time, claims against estate to be prosecuted, ib. 

settlement by executor or administrator of accounts, 426. 
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EXECUTION, 
from what. period bind property, 423. 
lands as well as personalty sold upon fi. fa., 424. 
proceedings on forthcoming bond, ib. 
debtors of defendant may be garnisheed, ib. 

FRAUDS, 
variations from English statute of, 419. 
assurances as to ability of another must be in writing, to be binding, 420. 
provisions against fraudulent conveyances, 419. 

IMPRISO".':lIE"T FOR DEBT, 
abolished, 423. 

INSOLVE",T DEBTOR, 
effect of assIgnments by, 420. 

INTEREST, 
legal rate of,418. 
effect of usury, 419. 

JUDC::lIE:-nS, 
extent and duration of lien upon realty, 423. 

LIMIT A TIO.:f OF ACTIONS, 
provisions and saving clauses, 420. 

SCROLL, 
effect of, 416. 

NEW HAMPSHIRE. 

ASSIGX:lIE"TS OF INSOLVENT DEBTOR, 
when valid, 38. 

ATTACHMENT OR TRUSTEE PROCESS, 
provisions as to, 42 to 45. 

BAIL, 
in what cases may be required, 45, 46. 

BILLS OF EXCHANGE AND PRmUSSORY NOTES, 31. 
CORPORA TIOXS, 

liability of stockholders and officers, 35 to 38. 
ESTATES OF DECEASED PERSONS, 

grant of administration, 40. 
proceedings where estate is insolvent, ib. 
allowance to widow, 41. 
remedies against executor, 41, 42. 

EXECUTION, 
property liable on, 46. 
when may issue against body of defendant, ib. 

FRAUDS, 
provisions of statute of, 32. 
in mortgages, 33. 

INTEREST, 
legal rate of, 31. 
effect of usury,32. 
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JUDGMENTS, 
time within which may be obtained, 46. 

LDUTATION OF ACTIONS, 
provisions and saving clauses, 39, 40. 

LIMITED PARTNERSHIPS, 
act concerning, 34. 

MARRIAGE, 
mode of acquiring right to separate property, by wife, 38. 

ORGANIZATION OF COURTS, 47. 
SHERIFFS, 

proceedings against, 46. 

NEW JERSEY. 

ACKNOWLEDGMENT, 
what will prevent the bar of the statut~ of limitations, 167. 

ASSIGN:\IENTS, 
what instruments assignable, 161. 

ASSIGN:\IENTS BY INSOLVENT DEBTOR, 
effect of, 165. 
mode of executing assignment, and distributing estate, 165, 166. 

ATTACHMENT, 
in what cnses it may be issued, 171. 
proe.·I·dJlI! . .!;~ in, 171 to 173. 

BILLS (IF EXCIIANGE AND PROMISSORY NOTES, 
what rake negotiable, 161, 162. 
mland bills mu.t be protested, 162. 

CORPORA TlONS, 
when trangr"rs of property by, void, 163. 

COURTS, 
organization of, 176. 

CREDITOW:-1 BILL. 
when it mny be filed, l7ol. 

ESTATES OF DECEA:-1!-:U PERSONS, 
order in payment of debts, 167. 
when and how real estnte may be sold for payment of debts, 168. 
mode of .. ttling estnte when insolvent, 169. 
time within which creditors must prosecute claims, ib. 

EXECUTION, 
what property mny be sold under, 173. 
when bound by writ, ib. 
priority between different, ib. 
wh"1l writ of ca. sa. may issue, 174. 

FRAUDS, 
statute of. 162. 

IMPRI:-1I1:'l:\IENT FOR DEBT, 
in what cases allowed, 170. 

INSOLn::-;1' LAW. 
provisionB of, 17·1. 175 

32 
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J:\TEREST, 
legal rate of, 162. 
effect of usury in agreement, ib. 

Jl'Dl;:\1ENT, 
lIen of, 173. 

LDIIT.\Tln~ OF ACTIO~S.. 
provisions as to, 166, 

Lli\IlTED PARTNERSHIPS, 
aet concerning, 163 to 165. 

SCRA'YL, 
force of, 161. 

ACKNOWLEDGi\IENT, 

NEW YORK. 

must be in writing to revive cause of action, 137. 
ACTlU:\S, 

proe,'s5s on institution of, 155. 
ARREST. 

in what cases party may be arrested 
on institution of suit, 156. 
in what case" after judgment, 157, 
proceedings upon arrest, 157, 15S. 

ASSIG.'OU-':.\"TS BY IC\lSUL\·E.\"T DEBTORS, 
proceedings where insolvent and his creditors apply for discharge, 149, 
proceedings on voluntary as;ignment by insolvent debtor. 151, 15:.l. 
proceedings by creditors to compel assignment by insolvent debtor, ib. 
general provisions applicable to assignment and attachments, 153. 
rights and duties of trustees and assignees, 154. 

ATTACH:\IE:\TS. 
property liable to, 145. 
in what cases may be issued, ib. 
affidavit of credi:or, ib. 
publication of notice, and effect thereon of assurances subsequently executed, 146, 
mode by which other creditors may become parties to the proceeding, 147. 
proceedings upon warrant of attachment, ib. 
mode in which validity of warrant may be contested, 148. 
when warrant will be discharged, ib. 
appointment and duties of trustees, ib. 
attachment of vessels, 149. 

BILLS OF EXCHA~GE AND PROi\IISSORY NOTES, 
what instruments negotiable, 132. 
acceptance must be in writing, 132. 
effect of promise to accept a bill before drawn, 133. 
damages upon protested bills, ib. 

COURTS, 
organization of, 160. 
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ES: A TES OF DECEASED PERSONS, 
jurisdiction of surrogates, 140. 
what constitute assets, 14l. 
when real estate may be sold for payment of debts, 142. 
order in payment of debts, ib. 
notice to creditors and adjustment of their claims, ib. 
liabilities of representative, 143. 
settlement of account of, ib. 
time within which debts must be paid, 144. 
limitation of actions against representative, 145. 

EXECUTIONS, 
when writs of may issue, 158 
various kinds of, ib. 
proceedings upon execution against property of debtor, 159. 

499 

upon what terms, and within what time, real estate sold upon execution may be 
redeemed by judgment debtor, ib. 

FACTORS, 
provisions of act concerning, 135. 

FRAUDS, 
in conveyances, mortgages, sales of chattels, &c., 134. 
what agreements required to be in writing, 135. 

IMPRISONMENT FOR DEBT. See Arrest. 
INSOLVENCY. See AS8ignment8. 
INTEREST, 

legal rate of, 133. 
effi'ct of usury, ib. 

JUDGMENTS, 
various kinds of, 1 ;'R. 

LIMITATION OF ACTIONS. 
various provisions and saving clauses, 137. 

LDIITED PARTNERSHIPS, 
af't concernill:~, 137. 

'fARRIA(;E, 
"ffi'ct of upon rights of wife and liabilities of husband, 136. 

PARTNERSHIPS, 
gflH"rn I provisions as to, 140. 

NORTH CAROLINA. 

A~~l( ;:-"1 ENTS, 
lII"truments nssignable, 328. 

·\T'I·A(,II\II-:~TS, FOREIGN, 
wh,'" and on what terms and against what property, writ may issue, 336. 
proceedings on, 337. 

ATTACI!\IE:'<TS, JUDICIAL, 338. 

BAIL. 
wi ... " it may be required, ib. 

BILL~ OF 1';X('([o\:-\GE AND PROMISSORY NOTES, 
what in,trllments nre negotiable, 328. 
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BILLS OF EXCHANGE AND PROmSSORY NOTES-Continued. 
liabilities of drawers and indorsers, 329. 
damages upon protested bills, ib. 

BOOK ACCOVNTS, 
in what cases evidence, 330. 

CO:Il.\!uN LAW, 
how far in force, 328. 

CORPORA Tl! )~S, 
regulations as to stock of, 331. 

COURTS, 
organization of. 340. 

ESTATES OF DECEASED PERSONS, 
obligations of representative, 333. 
time within which creditors must exhibit claims, iL 
sale of real estate for payment of debts, 333. 334. 
order to be observed in sales ofreal estate, 334. 

EXECllTW" . 
Ii. f.~. runs against real as well as personal estate, 339, 
proceedings upon-delivery bond, &c., 339, 340. 
proceedings on clegit. 339. 
when writ of ca. sa. may issue, 340, 

FRAUDS. 
agreement required to be in writing, 331. 

l~SOL\,E;-';T LAW, 
pruvisions of, 335. 

INTEREST, 

when interest is due-legal rate of and effect of usury upon agreement, 331 
JllDG 'II ENTS, 

lien of. :nJ 
LI'IIlT.\ TIt J\, OF .\CTIO~S. 

provisions as to, 332. 
PRINCIPAL A:\D SURETY, 

relative rights of, ib. 

ASSIG:\:\IE~T. 

instrtllllC'IJ'S which may be, 203. 
ATTACmIEl'\T, FOREIGN, 

OHIO. 

when writ may issue and proceedin!:(s on, 209. 
BILLS OF EXCIL\~(;E AND PRO:mSSORY NOTES, 

what instruments negotiable, rates as to, 203. 
damages upon protested bills, 204. 

COURTS, 
organization of, 215. 

ESTATE OF DECEASED PERSONS, 
allowance to widows and children, 207. 
order in which debts are to be paid, ill. 
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ESTATE OF DECEASED PERSONS-Continued. 
when suit may be brought against executor, 207. 
how claims against, established, ib. 
application for sale of realty, ib. 
mode of sale, and distribution of proceeds, 208. 
proceedings where estate is insolvent, 208,209. 

EXECUTION, 
property which may be taken on, 214. 
priority between different writs, 214. 
proceedings on sale of real and personal estate, 214, 215. 
See Imprisonment for Debt. 

FACTORS, 205. 
FRAUDS, 

statute of, 205, 
what assignments of insolvent debtor fraudulent, ib. 

IMPRISONMENT FOR DEBT, 
when allowed on mesne process, 211. 
when debtor may be imprisoned on writ of ca. sa., 21a. 

INSOLVENT LAW, 
provisions of, 210. 

INTEREST, 
stntute and decisions concerning, 204. 

JUDGMENTS, 
extent and duration of lien of, 214, 215. 

LIMIT A TION OF ACTIONS, 
provisions and saving clauses, 206. 

LIMITED PARTNERSHIPS, 205. 
MARRIAGE, 

effect of upon rights of wife, and linbilities of husband, ib. 

PENNSYLVANIA. 

ASSIGNME~TS, 

what instruments may be assigned, nnd how, 177. 
when fmudulent, 200. 

ATTACI/:\IENT, FOREIGN. 
procf'pdings in, 181. 

ATTACHMENTS. DOMESTIC, 
proceedings in, 182. 

ATTACmn::\T OF YESSELS. 184, 
BILLS OF EXCHANGE AND PROMISSORY NOTES, 

what instruments negotiable, 177. 
damages upon protested bills, 178. 

COURTS, 
orgn.nization of. ~02. 

ESTATES OF m:CEASED PERSONS, 
fund for pnyment of debts, 187. 
lien of debts upon land, 188. 
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ESTATE OF DECEASED PERSONS-Continued. 
order of payment of debts, 189. 
marshaling assets, 190. 
remedies for creditor, 191. 
pleadings, judgment and when representative is a party, 194. 
how lands sold, ih. 
administration bond, orphans' court, and notice to creditors, time for paym"llt of 

debts, settlement of accounts, &c., 194. 
EXECUTION, 

property which may be sold on, 11:'6. 
for what time, execution stayed, ib. 
mode of proceeding, where real estate is taken on execution, 187. 

FACTORS, 
act concerning, 179. 

IMPRISONME~T FOR DEBTS 
when allowed, 184. 

INSOLVENT LAWS, 
iu what cases applicable, 1~6. 
provisions where debtor in custody seeks relief under, 196 to 199. 
provisions on voluntary assignments by insolvent debtor, 199 to 202 

INTEREST, 
legal rate of, and effect of usury, 178. 

JUDGMENTS, 
extent and duration of th~ir lien, 186. 

LIMIT A TION OF ACTIOX:", 
provisions as to personal, 179. 

LIMITED PARTXERSHlPS, 
act concerning, 180, 

MARRIAGE, 
effect on rights of wife to property, 201. 

RHODE ISLAND. 

ARREST, 
when permitted on mesne process, 114. 

ATTACIDIE;-;T, FORF.J(;X. 112, II3, 
A TT ACH~IENT, JUDICIAL, II3. 
BILLS OF EXCHANGE AND PRO:\IISSORY NOTES, 

actions upon, 99. 
damages upou when protested, 98. 

COURTS, 
organization of, IIS. 

EST A TES OF DECEASED PERSONS, 
proceedings in administration of, 1l0, 111. 

EXECUTION, 
rules as to emanation and return of, 114, 115. 

FACTORS, 
act concerning, 101 to 104. 



FRAUDS, 
Rtatutes against, 100. 

INSOLVENT LAWS, 
provisions of, 104 to 107. 

INTEREST, 

INDEX. 

legal rate of, effect of usury, &c., 99. 
JUDGMENTS, 114. 
LIMITATION OF ACTIONS, 

provisions and savings of, lOB, 109. 
LIMITf<:D PARTNERSHIPS, 

statute act concerning, 100, 101. 
:\IARRIAGE, 

effect of, upon title to wife's property, 107. 
liability of same for her debts, lOB. 

::;OUTH CAROLINA. 
AGENTS, 

how far acts of, invalidated by death of principal, 342. 
ASSIG~ \1 1;~Te;. 

of what instruments valid, 341. 
rights of assignees, ib. 

ATTACHMENT, FOREIGN, 
provisions of law concerning, 3·14, 345. 

BAIL, 
in what cnBes demnndable, 34B. 

BILLe; OF EXCHANGE AND PROMISSORY NOTES, 
acceptance of, must be in writing, 341. 
for what purpose protest necessary on inland bills and promissory notes, 341 

dama~ .. s upon protested bills, ib. 
COURT~, 

organizntion or, 350. 
ESTATEe; OF DECJo:ASED PERSONS, 

jurisdiction of ordinary, 347. 
order in payment of debts, ib. 
notlct' to c"editors to present their claims, 347 

assets, 34B. 
EX ECUTlO:\S. 

writs in m~e, 3..$9. 
Ii. fn. runs a~ainst reol as well 09 personal property, ib. 
whot interest may be sold on, ib. 
proceedings on ca. sa., 350. 

FR.\I' (le;, 

provisions os to, 3·1:.!. 

I~e;tlr.n::'iT LAWS. 
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two c1nsses of cases to which the same is applicable, and proceedings under each, 
345 to 347. 

I~TERI':ST, 

legal rate of, and effect of usury, 342. 



504 INDEX. 

JUDG \IE).'TS, 349. 
LIMITAT!(I~ OF ACTIl);'{S, 

I ... rsonal, and saving clauses, 3.14. 
LIMITED PARTNERSHIPS, 343. 
SCRA "'L, 

force of, 342. 
SHERIFFS, 

remedy against, 350. 

TENNESSEE. 

ASSIGNME.\'TS, 
what instruments as.oig:nable, 399. 

ATTACmJF,~TS, FOREIGN, 
provisions as to, 4U2. 

ATTAC!DII';;-'<1'S 1;0.1 CIIA;,{CERY, 
proceedings on, 403. 

ATTACH:m;.\'T, Jl'IlICIAL, ib. 
BILLS OF EXCIIA.\'GE A"'D PROMISSORY NOTES. 

what instruments are negotiable, 399. 
damages upon protested bills, 400. 

BOOK ACCOU.\'TS, 
when received as evidence, 399. 

COURTS. 
organization of, 406. 

ESTATES (IF DECE.\SED PERSONS, 
obligations of crediturs, 404. 
fund for payment of debts, ib. 
order in payment of, ib. 

EXECUTW.\'S. 
what may be sold on, 405. 
proceedings on, 406. 

FR.\UDS, 
statutes in force as to, 401. 

IMPRISO"':\[E:\T FOR DEBT, 
abolished, 405. 

INTEnEST 
legal rate of, when allowed, and effect of usury, 400. 

JUDG:\IE:\TS, 
lien of, ib. 

LIMITATlu).' OF ACTIONS, 
provisions and savings, 401. 

LI:\IITED PARTNERSHIPS, ib. 

ASSIGN:\IE.\'T, 
of what instruments valid, 483. 

TEXAS. 
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ATTACHMENTS, 463 
BILLS OF EXCHANGE AND PROMISSORY NOTES, 

how far'commercial principles as to allowed, 458. 
COURTS, 

organization of, 463. 
ESTATES OF DECEASED PERSONS, 

jurisdiction of probate courts, 460. 
what constitute assets, ~Ijl. 
order in payment of debts, ib. 
allowance to widow, ib. 
settlement of accounts by representative, 462. 

EXECUTI(JN';, 
property liable to be sold under, 462. 
property exempt from, ib. 
proceedings on sale of real or personal property, ib. 

FRAT'DS, 
statutes as to, 459. 

BIPRlSI 1:\ :vI8"T FOR DEBT, 
abolished, .. Ii:!. 

I:\TEREST, 
legal and conventional rates of, and effect of usury upon contract, 459. 

JUDG.\II·::\TS, 
lien of, ·lli2. 

LL\!ITATlo;,>/ OF A!'TIU:-iS, 
proViHinll"l as lo. 45!), 460. 

MARRL\I:E, 
effect upon wife's title to property, 459. 

SHERIFFS, 
remedy against, 463. 

VERMONT. 

AC('()fINT, 
proc~·t'djtlg's in actions on, 48. 

AI' KN()\\'LEI)l: ~II':1\T, 
1I111't be ill writing to prevent the bar of the statute of limitations, 54. 

AS,;lt:;\I:'.IE1\TS, 
what ill,trulIl>'lIts assignable, 49. 

,\'I'T.\I'II\!l~~T';, FOREIGX, ;.~. 
ATT,\CIl\H:\"I'S, Jl'[)li'L\L, 59. 
BILLs UF 1':X(,I]\1\(;E A~\) I'Rlnn';:"ORY NOTES, 

what bdls and lIut,·" entitled to days of grace, 49. 
CORPoR.\TII IN';, 

pr"\'I,iOIl8 as to liability of corporate institutions, 52, 53. 
COURT';, 

Of!,!:tlll/.nllllll of, 61. 
ESTATES of IJECE.\sED PERSONS. 

gront of administration, 56,. 
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ESTATES Of DECEASED PERSO:\'S -Continued. 
alluwance to widow and children, 55, ,;6. 
adjustment of claims by commis,iuners, 57. 

order in payment of debts, ib, 
liabilities of representative, ib. 

EXECUTIO:\S, 60. 
FRAI'])S, 

provisions of ~tatute concerning, 50. 
n'pn''''ntations as to character or ability of another must be III writing, ib. 

frauds in mortgages, ib. 
frauds in contracts and conveyances, 51. 

nlPRISI)"'IE:\T FOR DEBT, 
when allowed, 60. 

INTEREST, 
legal rate "f, effect of usury, 49. 

JUDG ,n:"TS, 
when obtainable, 6l. 
hi,'" lon~ prop':rty attached, held under, 59. 

LDIIT.\ TIO:\' OF ACTIO.\'S, 
prov!',,,,!' as to variolls personal actions, and saving clanses, 54, 55. 

LDIITED PART.\'ERSHIPS, 51. 
SHERIFFS, 

liabilities of, GO. 

ACK.\' I )\\'LEDC;:UE.\'TS, 

YlRGIXIA, 

must be in writing to prevent operation of the statute of limitations, 311. 
ACTIO:\, 

kinds of, 319. 
ASSIG:\;\IE.\'T, 

what instruments may be, and effect of, 305, 321. 
~TTACIDIE.\'TS, 

provi~ion~ for against non-residents, 319. 
provisions for, against absconding debtors, 320. 
the act concerning to be strictly construed, 321. 

BAIL, 
when it may be required and proceeding on bail bond, 325 to 327. 

BILLS OF EXCIL\.\'GE A.\'D PRO:m:':-;URY NOTES, 
what instruments considered inland bills, 305. 
damages upon protested bills, 306. 
clas5 of notes on the same footing as foreign bills, ib. 

COURTS, 
orgnnization of, 31~. 

ESTATES OF DECEASED PERSONS, 
limitations ir: reference to, 315. 
bail, judgment and in actions against executors, 315, 316. 
what constitute assets, 316, 
how far lands liable for debts of testator, 316, 317. 
administration of assets, 317, 31.~. 
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EXECUTION, 
writ of, 323, 324, 325. 
elegit, execution in use against land, 323. 
fi. fa. runs against personalty, ib. 
proceedings on, 324. 
ca. oa. executed binds real estate, ib. 
mode of discharge by debtor from imprisonment, 325. 

FRAUDS, 
variation from English statute of,312. 
assurances as to ability &". of another must be in writing to be binding, 313. 
provisi'JIl" against fraudulent conveyances, 313, 314. 
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liabilities of persons trading as" agent," "factor tl Of H company," and not db
closing name of principal, 306. 

INTERECiT, 
legal rate of-etfect of usury, ib. 

JUDGMENTS, 
lien of, 321. 
revivor of, :l:!·!. 
time within which may be obtained, 318. 

LImT.\TIo", OF ACTIONS, 
provigions as to aclions upon simple contracts, and saving clauses, 309, 310. 

nR to nctions upon specialti,,", 311. 
LIMITE)) PARTNER~IIIP~, 293. 

analysis of act concerning, 307. 

WISCONSIN. 

ASCiI(;NMENTS BY INSOLVE:NT D8IlTOR, 
invalid if preferring creditors, 2613. 
provisions if insolvent law by which debtor relensed from debts of nil creditors be

('oming pnrties to his nssignment, 2t;~, 269. 

ATTACIDIECIIT, FOREIGN, 
when it lie., and proceedings on, 270. 

ATTACIDIECIIT OF BOATS, 271. 
ATTACIIl\IJ-::\,T, J(lDICIAL, ib. 
BAIL, 

whe" it mny be demnnded, 272. 
BILL~ OF EXCHANGE AND PROMISSORY NOTES, 

what instruments neguliablr as inland bills, 262. 
rale of damages upon protested bills, ib. 
j'dJence of prott'l-lt. ib. 

BOOK A("(,OU:-<T:-;, 
wi,.." evidence, 261. 

COURT:-;, 
or~nnizntion of. 274. 

ESTATE'; OF DECEAS8D PERSONS. 
fund for pnyment of debts, Ilnd order of payment, ib. 
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EXECUTIONS, 
property liable to be sold under, 2,3. 
amount of property exempt from, ib. 
upon what terms and in what time, judgment debtor may redeem land sold upon 

execution, ib. 
ca. sa. only allowed in actions of trespass or tort, ib. 

FRAUDS, 
provisions of statute concerning, 263. 

IKSOLVE:\CY. See Assignment, and 268, 269. 
INTEREST, 

legal and conventional rates of, 263. 
effect of usury upon agreements, ib. 

JUDG:\IENTS, 
lien of, ~i~. 

LDIITATLU.'{ OF ACTIONS, 
provisions as to personal, 266. 
exceptions and savin!; clauses, 266, 267. 

LIMITED PARTNERSHIPS, 
act concerning, 264 . 

. ',[ARRIAGE, 

effect of upon title to wife's property, 26F 
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PREFATORY NOTE. 

IT seemed essential to the completeness of this work, that it 

should embrace a brief synopsis of the most important and prac

tical points connected with the laws of the different states, as to 

the execution, acknowledgment, and registry of deeds, and wills. 

l\() more has been attempted, nor would more have been feasible 

without swelling the volume to an unwieldy size. Those who 

desire fuller information on the subjects of this Appendix, are 

recommended to consult a work on Conveyancing by Mr. Thorn

ton of ~Iemphis. The author has no personal knowledge of this 

treatise. but has seen the highest testimonials as to its accuracy 

and ment. 



MAINE. 

1. WHAT INTERESTS L"V LAND WILL PASS BY DEED. 
2. ACKXOWLEDGME:'>IT OF DEEDS 
3. REGISTRATION OF DEEDS. 
4. CONVEYA.'iCER BY MARRIED WOMEN. 
5. PROVISIONS AS TO WILLS. 

1. What Interests in Land will pass by Deed. 

When any person shall make a deed of any lands, or other rea, 
estate, owned by him in severalty, or in common with others, 
acknowledged and recorded in the manner hereinafter described, 
whether at the time of the execution and delivery of the deed he 
was seized or not of such lands or estate, but to or for which 
he has a right of entry, such lands or estate, or all the title or in
terest which the grantor has in or to the same, shall pass by such 
deed of conveyance as effectually as if the grantor was at the 
time of the conveyance seized of the same. (a) 

2. Acknowledgment of Deeds. 

All deeds must be acknowledged by the grantors, or one of 
them, or by the attorney executing the same. The acknowledg
ment may be made before any justice of the peace in the state, 
or any justice of the peace, magistrate, or notary public in the 
United States, or any commissioner appointed for that purpose 
by the g' ,vernor of the state, or before any minister or consul of 
the United State~, or notary public in any foreign country. In 
case of the death of the grantor, or his departure from the state, 
without having acknowledged a deed, its execution may be pro,ed 
by any subscribing witness before any court of record in the state. 

(a) Revised Statutes, 371. 
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If such witnesses are dead or absent, their handwriting and that 
of the grantor may be proved by similar testimony. A proceed
ing lIlay be had to establish a deed which the grantor refuses to 
acknowledge. No deed can be established by proof before a court 
of record, unless it has one subscribing witness. (a) 

3. Registration of Deeds. 

A certificate of the acknowledgment or proof of a deed, in 
either of 11le modes described, being endorsed on the deed or 
annexed to it, the deed and certificate may be recorded at length 
in the registry of deeds. 

Xi) conveyance of any estate or interest for a period exceed
ing the term of seven years will be good against any other person 
than the grantor, his heirs and devisees, and persons having actual 
notice thereof, unless made by a deed, recorded in the manner 
described above. (b) 

4. Conveyances by Married lYomen. 

The joint deed of husband and wife shall be effectual to convey 
her real estate, but not to bind her to any covenant or estoppel 
therein. 

1\0 privy examination is necessary in any case. (c) 

5. Provisions as to Trills. 

E\-ery person of the age of twenty-one years and of sound 
mind, may dispose of any lands, tenements, and hereditaments, or 
any interest therein, which he may possess, by his last will and 
testament. All wills of real or personal estate must be in writing, 
and signed by the devisor or testator, or by some person in his 
presence, and by his express direction, and shall be attested and 
subscribed in his presence by three credible witnesses, or the 
same shall be void. (d) 

(a) R. S. 373. (b) lb. 374. (c) lb. 372. (d) lb. 375. 



NEW HAMPSHIRE. 

1. WHAT INTERESTS [;\/ L.\liIJ MUST BE TRANSFERRED BY DEED. 
2. EXECUTIf):'/, ACK'OIVLE"';:'IE:'>."T, AXIl REGISTRY OF DEEDS. 
3. CO:,/VEY.\XCES BY :.IARRIED WU:'IE;\/. 
4. PROVISIONS AS TO WILL,... 

1. What Inierr'sts in Land must be transferred by DeNl. 

All estates or inU'rests in land, created or conveyed without an 
mstrument in writing signed by the grantor or his attorney, are 
deemed estates at will only, and no interest or estate in lands 
can be assigned, graJlll'd, or surrendered, except by writing signed 
as aforesaid, or by operation of law. (a) 

:!. E.Tf'Clltioll, Acknowledgment, and RI',:.:/st!"y (~r D"I'lls. 

Conveyances of land may be made by deed, executed by any 
person or his attorney, and acknowledged and recorded :IS herein
after directed. Such deed must be signed and sealed by the 
grantor, attested by tm) or more witnesses, ackno\\'ledged by the 
grantor before a justice of the peace, notary public, or cOlilmis
sioner, or before a minister or consul of the United States in a 
Ii .reign country, and recorded at length in the registry of deeds in 
the county ill which the lands conveyed lie. A deed not ac
kllo\\'ledg,·d by the grantor, but in other respects duly executed, 
lllay be recllr.!.·.], and for sixty days after such recording shall be 
as goo!l and effectual as if duly acknowledged. In the case of the 
death, illsanity, or departure from the state, of any grantor, before 
acknowledgment of a deed made by him, its execution may be 
proved by one or more of the subscribing witnesses before any 
court of record in the state: and in case of their death, insanity, 

(0) Revised Statutes, 244. 

33 
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or removal from the state, execution of the instrument may be 
established by proving the handwriting of the grantor and the 
subscribing witnesses, by the oath of two witnesses acquainted 
therewith. There is also a provision to establish a deed, which 
the grantor, after executing, refuses to acknowledge. 1\'0 deed of 
bargain and sale, mortgage, or other conveyance of real estate, 
or any lease for more than seven years from the making thereof, 
shall be effectual against any person, save the grantor and his 
heirs, unless such deed is attested, acknowledged, and recorded in 
the manner herein described. (a) 

3. Conveyances by jllarried n~omen. 

Any married woman of full age may join with her husband in 
any conveyance of real estate; and any married woman may 
join with her husband in release of dower, although she is not of 
full age. (b) 

4. Provisions as to Wills. 

All persons of the age of twenty-one years and of sane mind 
may devise and dispose of their property, real and personal, and of 
any right or interest they may have in any property, by last 
will and testament. No will shall be effectual to pass any real 
estate, nor to charge or in any way affect the same, unless it is 
made by a person of the age of twenty-one years, and of sound 
mind, in writing, and is signed and sealed by the testator, or by 
some person in his presence, and by his express direction, and 
attested and subscribed in his presence by three or more credible 
witnesses. (c) 

(a) R. S. 243. (b) Ill. 297. (c) Ill. 311. 



VERMONT. 
I. WHAT INTERESTS IN LAND MUST BE CONVEYED BY DEED OR WRITING. 
2. EXECUTION, ACKNOWLEDGME1IiT, AND RECORDING OF DEEDS. 
3. EXECUTION AND ACKNOWLEDG~IE1'iT OF CONVEYANCES MADE WITH-

OUT THE STATE. 
4. CONVEYANCES BY MARRIED WOMEN. 
5. FRO VISIONS AS TO WILLS AND TEST.U1ENTS. 

1. What Interests in Land must be conveyed by Deed or Writing. 

All estates in land created without any instrument of writing 
signed by the grantor or his attorney, shall have the effect only 
of estates at will. (a) 

No deed of bargain and sale, mortgage, or other conveyance in 
fee simple, or for a lesser estate, nor any lease for more than one 
year from the making thereof, will be good in law against any 
other person than the grantor and his heirs, unless acknuwledged 
and recorded in the manner hereinafter described. (b) 

2. Execution, Acknowledgment, and Recording of DI't'ris. 

Conveyances oflands, or any estate or interest therein, shall be 
signed and sealed by the party granting the same, and signed by 
two or more witnesses, and acknowledged by the grantor before a 
justice of the peace, and recorded at length in the clerk's office of 
the town in which such lands lie. Any purchaser of lands within 
the state may also have his conveyance recorded by the county 
clerk of the county in which the lands lie: and in case of the 
destruction of the records of any town, an attested copy from the 
office of the clerk of the county will possess equal validity. (c) 
There are provisions, ~illlilar to those which haye been enumerated 
as to other states, for establishing a conveyance which a grantor 
refuses to acknowledge, or is prevented from doing, by reason of 
death, or removal from the state. (d) 

(a) Revised Statutes. 314. 
(e) lb. 312. 

(b) lb. 312. 
(d) lb. 311, 12, 13. 
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3. Execution and Acknowledgment of Conveyances made without 
tlte .Slate. 

All conveyances, or powers of attorney for the conveyance of 
lands, the ackno\dedgment or proof of which shall be taken with
out the state, if proved and certified agreeably to the laws of the 
state or kingdom in which they were taken, shall be as valid as 
though the same were taken before some proper officer or court 
within this state; and the same may be proven or acknowledged 
with like effect before any justice of the peace, magistrate, Or 

notary public within the United States, or in any foreign country, 
or before any commissioner appointed for that purpose by the 
governor of the state, or bel~)re any minister, charge des affaires, 
or consul of the United States in any foreign country; and the 
ackno\dedgment of a deed by a feme cu\Oert, in the form required 
by the law of this state, may be taken by either of said persons. (a) 

4. Conl'eyances by JIllrried lYomen. 

A husband and wife may, by their joint deed, if acknowledged 
as hereinafter provided, convey the real estate of the wife, in like 
manner as she might do by her ,;eparate deed, if she were un
married; but the wife shall not be bound by any covenant con
tained in such deed. All deeds by husband and wife must contain 
an acknowledgment by the wife, made apart from her husband, 
before a judge of the Supreme Court, or a judge of the County 
Court, or some justice of the peace, that she executed such con
wyance freely, and without any fear or compulsion of her hus
band; a certificate of which acknowledgment so taken shall be 
endorsed on the deed by the authority taking the same, and re-

~ corded at large, ,,,ith the deed: and eYery such deed not so ac
knowledged and recorded shall be void, as against the wife. (b) 

5. Prol'isions as to lVills and Testaments. 

All persons of sound mind and full age may, by last will and 
testament, devise, bequeath, and dispose of their real and personal 

(a) R. S. 312. (b) lb. 312. 
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estate, or any interest in the same. No will is effectual to pass 
any estate, real or personal, nor in any way to charge or affect 
the same, unless it is in writing, signed by the testator, or by some 
other person in his presence, and by his express direction, and 
attested and subscribed by three or more credible witnesses, in 
the presence of the testator, and of each other. (a) 

MASSACHUSETTS. 
I. WHAT J~TERE';T~ 1:'< LA~D MPf'T DE TRA~"FERRED DY WRITI:-;G 
2. EXECCTI":'<, ACKN(jWLEDG~IE:'<T, AND RECORDI:-;G OF fJU;lJ". 
3. (·".'VEYA~CE" BY M.\RRIEIJ WU)IE~. 
4. PROVISIONS AS TO WILLS. 

1. What Interests in Land must be Transferred by Writing. 

Estates or interests in lands, created or conveyed without any 
instrument of writing, signed by the grantor or his attorney, ,hall 
have the force and effect of estates at will only; and no estate or 
interest in lands can be assigned, granted, or surrendered, unless 
by a writing signed as aforesaid, or by the operation of law. (b) 

:!. Execution, Acknolcll'ilgmcllt, and Recording of n·/·rls. 

Conveyances of lands, or of any estate or intere,t therein, may 
be Illade by deed, executed by any person having authority to 
convey the same, or by his attorney, and acknowledged and re
corded in the manner hereinafter prescribed. Deeds must be 
acknowledged by the grantors or one of them, or by the attorney 
executing the same. The acknowledgment may be made before 
any justice of the peace in the state, or before any justice of the 
peace, magistrate, or notary public within the United States, or 
in any foreign country, or before any commissioner appointed 

(a) R. S. 254. (b) R. S. of Massachusetts, 408. 
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for that purpose by the governor of the commonwealth, or before 
any minister or consul of the United States in any foreign coun
try. (a) A certificate of the acknowledgment of the deed, under 
the hand of the officer taking the same, or of its proof in the 
manner provided by law, before any court or justice of the peace, 
by the clerk of the court, or the justice respectively, shall be en
dorsed upon the deed or annexed thereto; and such deed and 
certificate Illay be recorded at length in the registry of deeds for 
the county where the lands lie; and no deed shall be recorded 
without such certificate. No bargain and sale, or other like con
veyance of any estate or interest in lands, nor any lease for more 
thall ,cn'n years from the making thereof, shall be valid and 
effectual against any other person than the grantor, his heirs and 
devisees, and persons hav.jng actual notice thereof, unless it is 
made by a deed recorded in the manner herein directed. 

There are provisions in the law for the proof of deeds which 
the grantor refuses to acknowledge, or which by reason of death, 
or removal from the state, he has become unable to acknowl
edge. (b) 

3. Conveyances by Married Women. 

Husband and wife may, by joint deed, convey the real estate 
of the wife in like manner as she might convey her separate 
estate if she were unmarried; but the wife shall not be bound by 
any covenant in such joint deed. (c) A married woman may bar 
her right of dower, in any estate conveyed by her husband, by 
joining \"ith him in the deed conveying the same, and therein re
leasing her claim to dower; or by releasing the same by a subse
quent deed, executed jointly with her husband. (d) 

4. Provisions as to ·Wills. 

Every person of full age and sound mind, may devise, be
queath, or dispose of his real or personal estate, by last will in 
writing. A will must be in writing, signed by the testator, or by 

(a) R. S. 406. (b) lb. 406-408. (c) lb. 415. (d) lb. 410. 
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some person in his presence, and by his express direction, and 
attested and subscribed in the presence of the testator by three 
or more competent witnesses. (a) 

RHODE ISLAND. 

I. HOW INTERESTS IX LAXD TO BE TRAXSFERRED. 
2. COXVEYANI'E OR RELIXQffiSHMENT OF MARRIED WOMAN. 
3. AUTHENTICATION OF DEEDS EXECI'TED OUT OF THE STATE 
4. PROVISION'; AS TO WILLS AND TEST.\~IEXTtl. 

1. How Interests in Land to be Transferred. 

No estate of inheritance or freehold, or for a term exceeding 
one year, in lands or tenements, shall be conveyed ff{)m one to 
another, unless by deed in writing, signed, sealed, and delivered 
by the party making the same, and acknowledged before a sena
tor, judge, justice of the peace, public notary, or town clerk, by 
the party or parties who shall have sealed and delivered it, and 
recorded, or lodged to be recorded, in the office of the town clerk 
of the town where the said lands or tenements do lie. (b) 

No conveyance of any interest in lands of the character de
scribed in the last paragraph, nor any mortgage or deed of trust, 
will be valid except as between the parties and their heirs, unless 
made and executed, acknowledged and recorded, in pursuance of 
the provisions of this act. (c) 

There are provisions for compelling a grantor to acknowledge 
an im;trument which he has executed, and to establish it in the 
event of his death before execution. 

(a) R. S. 416, 417. (b) Public Laws of Rhode Island, p. 257. (c) Ib. 
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2. Conveyance or Relinquishment of 11larried lVoman. 

Husband and wife may convey any real estate of which they 
are seized in right of the \yile, or the wife may relinquish her right 
of dower in the estate of her husband, by deed or other instru
ment, signed, sealed, and delivered by them respectively; but in 
every such case, the wife acknowledging such deed or instru
ment must be examined privily and apart from her husband, and 
declare to the officer taking such ackno"'ledgment, that the deed 
or instrument, shown am! explained to her by such magistrate, is 
her voluntary act, and that she doth not wish to retract the same; 
and if the wife, on such privy examination, shall refuse to make 
such acknowledgment, tbe instrument will be only operative to . 
convey the husband's l',tate or interest. (a) 

She may also bar her right of dower in any estate in which 
the interest of her husLand has been formally conveyed, by a deed 
thereof, executed by her in the presence of two witnesses, and 
acknowledged after a privy examination, as in the last para
graph. (b) 

3. Authentication of Deeds executed out of the State. 

Any conveyance of lands lying \\"ithin the state, executed \yith
out its limits, but within the Fnited States, may be acknowledged 
before any judge, justice of the peace, mayor, or public notary, 
in the state where the same is executed; and if without the limits 
of the United States, before any ambassador, minister, charge des 
affaires, recognised consul, vice consul, or commercial agent of 
the Fnited ~tates, in the country where such deed or instrument 
is ex('cuted. 

'When an instrument is executed without the limits of the 
United States, conveying lands within this state, by any of the 
public functionaries named in the last paragraph, it may be exe. 
cuted in the presence of t\\"o witnesses; and an official certificate 
under the hand and seal of the grantor, that such instrument is 
his act and deed, will be equivalent to an acknowledgment of such 
deed or instrument, in the manner required by law. (c) 

Ca) Public Laws, 259. (b) lb. (e) lb. 258,259. 
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4. P7'ovisions as to Wills and Testaments. 

Lands can only be devised by persons who are twenty-one 
years of age and of sound mind; chattels by persons who are 
eighteen years of age. Devises of land and wills of personalty 
must be in writing, and signed by the testator, or by some per
son in his presence, and by his express direction; and shall be 
attested and subscribed in the presence of the testator by three 
or more witnesses, or else they will be utterly void. (a) 

CONNECTICUT. 
I. HOW IXTERESTS 1:-1 LAXII mJST DE TDAX~FERRED. 
2. EXECPTlO:-l, ACKNOWLEDI;MEXT, AND RECORDATION OF DEEDS. 
3. (·O .... VI·;\' A,"'CES OF MARRIED W"MJ:.:.'1. 

4. PROVl:'I" .... " AS TO WILL~. 

1. How Inte7'ests in Land must be Transferred. 

No interest in land, for a term exceeding one year, unle,s cre· 
ated by writing, subscribed by the grantor and attested by two 
subscribing witnesses, and acknowledged before a justice of the 
peace, and recorded at length in the records of the town where 
such estate lies, will be Yalid against any other persons than the 
grantor or lessor and his heirs. (b) 

:.!. Rt'I'Clllion, Acknowledgment, and Recordation of Deeds. 

All grants, bargains, and mortgages of lands, shall be in \\Ti. 

ting, subscribed hy the grantor with his own hand or mark, unto 
which mark his name shall be annexed, and also attested II}" two 
witnes,es. with their own hands or marks, unto which marks their 
names shall be annexed; or the name of the grantor shall be 
subscribed to such instrument by his lawful attorney, authorized 

(a) Public Laws of R. J. 230. (6) Public Laws of Connecticut, 391. 
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by a written power for that special purpose, duly executed and 
acknowledged as in the case of deeds; and such subscribing of 
the name of the grantor shall be attested by t\\'o witnesses. 
All grants and deeds of bargain and sale, and mortgages of real 
estate, shall be acknowledu-ed by the grantor or grantors, to be 
his or their free act and deed, before a justice of the peace, or 
before a judge of the Supreme or District Court of the enited 
Stak~, or of the Suprellle or Superior Court, or of the Cuurt of 
Common Pleas, or County Court of any state; or before a com
missioner, or other officer having power to take acknowledgment 
of deed~, or a consul of the Fnited States residing in a foreign 
country; and all grants of real estate \yhich have been or shall 
he acknowledged before such judges or officer, shall be good and 
valid in law; and when deeds are executed by an attorney duly 
authorized, his acknowledgment shall be sufficient. All grants, 
deeds of bargain and sale, and mortgages of houses and lands, 
shall be recorded at length, by the register or tuwn clerk where 
~uch houses or lands lie, or be of no effect against any other per
son than the grantor and his heirs. \\There a deed is executed 
by a pu\\er of attorney, the power must be recorded with the 
deed. (a) 

3. Conveyances of Jlarried Jl~omen. 

All deeds or other conveyances of the real estate of married 
women, executed by them jointly with their husbands, under 
their hands and seals, and by them acknowledged as is required 
by law, and duly recorded, shall be valid and effectual to transfer 
such real estate. (b), 

4. Provisions as to ll'ills. 

That all persons of the age of twenty-one years, and sound 
mind, shall have power to dispose of their real estate; and all 
persons of the age of seventeen years, and of sound mind, of their 
personal estate, by last will and testament. All wills must be in 

(a) Public Laws, 390, 391. (6) lb. 392. 
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writing, and subscribed by the testator;- and no devise of any 
real estate, contained in any will or codicil, will be valid, unless 
such will or codicil is subscribed by the testator, and attested by 
three witnesses, all of them subscribing in his presence. Mar
ried women may dispose of their real and personal estate by will 
in the same manner as other persons. (a) 

• 

NEW YORK. 
1. EXECUTION OF DEEDS. 
2. PROOF AND ACKNOWLEDr.~IENT OF DEEDS. 
S. CONVEYANCES llY ~LlRRIED WOllEN. 
4. RECORDING OF DEEIIS. 
5'. PROVISIONS AS TO WILLS. 

1. Execution of Deeds. 

All grants in fee, or of a freehold estate, must be subscribed 
and sealed by the person from whom the estate or interest con
veyed is intended to pass, or his lawful agent. Deeds take effect 
from the time of their delivery, and unless previously acknowl
edged, must be attested by at least one subscribing witness. (b) 
A mere scroll is not a sealing within the statute. 

2. Proof and Acknowledgment of Deeds. 

All deeds for the conveyance of land may be proved by a 
subscribing witness, or acknowledged by the grantors before any 
of the following officers. If within the state, before justices of 
the :-;upreme Court, county judges, mayors and recorders of 
cities, commissioners of deeds in cities, and justices of the peace 
in towns: provided such acknnwledgment be received in the 
county or city for which such officer is appointed. 

(/I) Public Lawa, 226. (b) 1 Revised Statutes, 731. 
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If within the e nited States, but out of the state of New York, 
be';,re a judge of a Federal Court, or of a Supreme, Superior, or 
Circuit Court of any state or territory, or the chief or any asso
ciate judge of the Circuit Court of the Cnited States within the 
Di~trict of Columbia: provided such proof or acknowledgment is 
recei \'ed within a place or territory to which the jurisdiction of 
the officer extends. 

If without the United States, before any minister extraordi
nary or plenipotentiary, or charge d'affaires of the United StatH, 
resident and accredited within the state or kingdom where the 
partie~ executing the conveyance may be. If in France, before 
the consul of the United States at Paris; if in Russia, the COD

suI at S1. Petersburg; if in the empire of Great Britain, before 
the consul of the United States at London, or the mayor of the 
city of London, or of Dublin, or of Liverpool, or the chief magis
trate of Edinburgh. The proof or acknowledgment of a deed, 
duly certified under the hand and seal of office, of any of these 
officer~, will have as much force and validity as if taken before 
a justice of the Supreme Court of the state. The like effect will 
be gi\"en to the certificate of the proof or acknowledgment of a 
deed, before any commissioner appointed for that purpose, with
out the state. No officer shall receive the acknowledgment of 
any conveyance by the grantor unless satisfied of his identity; 
nor proof by a \\"itness, unless satisfied of his identity. (a) 

Every officer receiving the acknowledgment or proof of a con
veyance, must endorse thereon a certificate of the same, under 
his own signature; setting forth therein all the matters required 
to be done, known, or proved, on such acknowledgment or proof, 
together with the names of the witnesses examined before him, 
their places of residence, and the substance of the evidence gi\'en 
by them. (b) 

Deeds executed by persons residing out of the state, and within 
some other state or territory of the United States, may also be 
proved or acknowledged before any officer of such state or ter
ritory, authorized by its laws to recei\"e the acknowledgment of 
deed". (c) 

(a) 1 R. S. 7.17, § 4-;. (b) lb. 15. (c) Acts of 1848, 3 R. :'i. 664. 
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3. Conveyances by lJ'[arried Women. 

The acknowledgment of a married woman, residing within 
the state, to a conveyance purporting to be executed by her, can
not be taken unless in addition to the requisites before enumer
ated, she acknowledges on a private examination, apart from her 
husband, that she executed such conveyance freely, and without 
any fear or compulsion from him. \Vhere a married woman, not 
residing in the state, joins with her husband in a COll\'eyance of 
any land situate therein, her acknowledgment may be taken, or 
the conveyance proved, as if she were sole, and shall have the 
same effect. (a) 

4. fl,'('ordiIlP: of Deeds. 

All conveyances of real estate in ;'\ ew York, must be record
ed in the office of the clerk of the county where such land lies; 
or it will be void as against any sul>~e'luent purchaser in good 
faith, and for a valuable consideration, of the same or allY por
tion thereof, whose conveyance shall be first duly recorded. (b) 

5. Provisions as to n-ills. 

All persons of sound mind and full age may dispose of their 
real estate by last will and te~talllt'lit. Ewry will, whether of 
real or persollal property. must be executed and attested in the 
following manner: 1. It must be subscribed by the testator at the 
end of the will. '.!. ~UC'II subscription must be made in the pres
ence of l'ach of the attesting witne~se~. or be acknowledged to 
each of them, to have been so made. 3. The testator, at the 
time of making such subscription, or acknowledging the same, 
must declare the il13trument so subscribed to be his last will and 
testament. 4. There shall be at least two attesting ,yitnesses, 
each of whom shall sign his name as a witness at the end of the 
will, at the request of the testator. (c) 

(a) 3 R. S. 10. (b) 1 R. S. 746. 9 1. (c) 2R.S. 7, 940. 
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I. EXECUTION AXil ACKXOWLEDGMEXT OF DEEDS. 
2 .. \(·KX()\\·LEDG~mXT OF DEEDS BY FEIIlE COVERT. 
3. PROVISIOXtl AS TO WILLS. 

1. Execution and Acknowledgment of Deeds. 

All conveyances of lands lying in the state may be acknowl
edged by the grantors, or proved by one or more subscribing 
\\'itne,~l:'~, before the chancellor of the state, or one of the justices 
of the ~llpreme Court, or masters in chancery, or judges of the 
Inferior Court of Common Pleas, or commissioners for taking the 
acknowledgment of deeds. It is not necessary that the acknowl
edgment or proof be made before a judge or commissioner of the 
county in which the lands are situate. Where the party executing 
the deed, or the \vitnesses thereto, reside in some other state, dis
trict, or territory of the {'niterl States, then the acknowledgment 
or proof shall be good, if made before and certified by the chief 
justice of the United States, an associate justice or district judge of 
the same court, a judge or justice of the Supreme or Superior Court 
of any other state, district, or territory, the mayor or chief magis
trate of any city in such state or territory, or a judge of the Court 
of Common Pleas of the state, or territory, or district in which the 
grantor or witnesses may be, or a commissioner of deeds appointed 
by the governor of X ew Jersey. Where the grantor or witnesses 
reside in any foreign nation, then the acknowledgment or proof 
may be made before any court of law, or before the mayor or 
chief magistrate of any city, borough, or corporation of such king
dom, certified by such court, or magistrate, in the manner in 
which such acts are usually authenticated by them. The officer 
before whom such acknowledgment or proof may be made, shall 
first make known the contents thereof to the person making such 
acknowledgment, and shall be satisfied of his identity with the 
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grantor in the deed: and shall take the acknowledgment of the 
party that he signed, sealed, and delivered the same as his volun
tary act and deed, and shall make a certificate thereof, and sign 
the same. (a) 

2. Acknowledgment of Deeds by Feme Covert. 

No estate of a feme covert in any lands shall pass without a 
previous acknowledgment made by her, on a private examination 
apart from her husband, before one of the officers enumerated, 
that she signed, sealed, and delivered the same as her voluntary 
act and deed, freely, without any fear, threats, or compulsion of 
her husband; and a certificate of such acknowledgment, written 
on or under such conveyance, and signed by the officer before 
whom it is made. (b) 

3. Provisions as to 1fTills. 

Lands may be disposed of by last will by all persons of full age 
and sound mind, except feme coverts. Such will must be in 
writing, and be signed and published by the testator, in the pres
ence of three subscribing witnesses. The \\"itnes~es should sub
scribe their names in the presence of each other, and of the 
testator, and at his request. (c) 

• 

PENNSYLV ANIA, 
1. WHAT lNTEllE~TS 1:-0 L.\:-on ~lf"~T BE TR.\:-O~I'ERRED BY \YRITL ..... G. 
2. E.\F.ClTTION, A('({NOW('E[J(;~(g;';T, .\:-on RECORI>I:\(; "F DEE 1>::;. 
3, ('''~\"I,Y,\~('E BY MARRIED WOMEN, 
f, PRO\'I"'IIIC\S AS TO WILLS. 

1. n-/iflt Inif'rests ill Land must be Tran~ferred by Trriting. 

All leases, estates, interests of freehold, or terms of years, or 
any uncertaill interest in land, except leases not exceeding the 

(a) Ewing's Justice, p. 1,2, R,~. 639, 85-1. (b) Ib, (e) Ib, 577. R. S.364, 
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term of three years from the making thereof, must be created by 
writing, signed by the parties making or creating the same, or by 
their lawfully-authorized agent, or they ",ill have the effect of 
p~tates at will only. (a) 

~. E.tl'clltion. Acknowledgmcnt, and Recording of Deeds. 

All conveyances of land must be acknowledged by one of the 
grantors, or bargainors, or proved by one or more subscribing 
witnesses to such deed, before one of the judges of the Supreme 
Court, or anyone of the judges of the Court of Common Pleas of 
any county in the state, and recorded in the office for recording 
deeds of the county where the land lies, within six months from 
the execution of the conveyance: and unless so proved and re
corded, ,nch conveyance shall be void against any subsequent 
purcha,er or mortgagee for a valuable consideration, who shall 
put upon record the conyeyance under which he claims, at any 
time before the first executed deed is proved and recorded. 
"-here the grantors or witnesses to any conveyance are dead, 
or cannot be found, one of the judges of the Supreme Court, or 
one of the justices of some Court of Common Pleas, may take the 
e:l:amination of any witness, or witnesses, on oath or affirmation, 
to pron~ the handwriting of such deceased witness; or where such 
proof cannot be had, then to prove the handwriting of the grantor, 
or grantors, which shall be certified by the justice before whom 
such proof shall be made; and such deed or conveyance being so 
proved, shall be recorded as is usual in other cases directed by the 
act. (b) 

All deeds or other instruments in writing concerning any lands 
\\'ithin the state, which are made out of the state, the execution 
of which being duly ackno\\'ledged by the grantor or maker, or 
pro\'eJ by the oath or affirmation of one or more subscribing 
witnesses, before one of the judges of the Supreme Court of the 
United States, or before a judge of the District Court of the 
United States. or before anyone of the judges or justices of the 
Supreme or Superior Court, or Courts of Common Pleas of any 

(a) Purdon's Digest, 906. (b) lb. 295 
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state or territory within the United States, and so certified under 
the hand of the said judge and seal of the Court, shall be as valid 
to all intents and purposes, and shall have the like effect, and be 
in like manner entitled to be recorded, as if made, acknowledged. 
or proved, and certified in conformity with the laws of Pennsyl
vania. In the case of a feme cOI'erf, the said justices respectively 
are authorized to take her acknowledgment and separate exami
nation, and to certify the same. (a) All cOll\'eyances, whether of 
femes covert, or otherwise, executed out of the United States, and 
brought into this state to be recorded in the county where the 
lands lie, having been previously proved or acknowledged before 
some consul or vice consul of the United States in the country 
where the same was executed, and certified under his official 
seal, shall be as valid as if regularly proved or acknowledged 
within the state. (b) 

3. Conveyance by Married llTomen 

A feme covert may convey her estate, or right in or to any 
lands or hereditaments, by joining her husband in the execution 
of any conveyance of the same, and afterwards appearing before 
one of the judges of the Supreme Cumt. or one of the justices of 
the Court of Common Pleas, and acknowledging such com-eyance ; 
and in taking such acknowledgment, the judge or justice is re
quired to examine the wife separate and apart from her husband, 
and read or otherwise make known to her the full contents of 
such cflnveyallcl': and if upon such privy examination she shall 
declare that she did ynluntarily. and of her o\\'n free will and 
arconl, seal, and as her act and deed, deli\'cr the said convcpnce. 
without any coercion or compulsion of her husband, such con
veyancc shall be as valid for all purposes as if the feille covert 
had been sole. (c) 

4. Prol'isions as to Trills. 

All persons of full age and sound mind, except married women, 
may dispose of their estate, real and personal, by last will. Such 

(a) Purdon'. Illg<'8t, 300. (b). Ib 302. (el lb. 294' 

34 
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will must be in \\Titing, and signed by the testatQr at the end 
thereof, or by some person in his presence, and by his express 
direction, and must in all cases be proved by the oaths or affirma
tions of two or more competent subscribing witnesses. (a) 

• 

OHIO. 
I. EXECI'TIOX, Af'K:-;nWLEnr.~IEXT, A:"iD RECORDL'\'r; OF DEEDS. 

2. RELT:\,QI'T"IDTF.:\,T (IF DOWER, A:\,D CONVEYA:\,CE BY MARRIED WOMEN. 
3. At'K.'OWLEDG~TE:\,T flF DEEDS. 
4. PROVT>'IO:\,S AS TO WILL". 

1. Execution. Acknowledgment, and Recording of Deeds. 

The act to pro,'ide for the proof, acknowledgment, and record
ing of deeds, and other instruments of writing, provides that when 
any man above the age of twenty-one years, or female abo,'e the 
age of eighteen years, shall execute, within this state, any deed, 
mortgage, or other instrument of writing, by which any land, 
tenement, or hereditament shall be conveyed, or otherwise affected 
or encumbered in law, such deed, mortgage, or other instrument 
of writing must be signed and sealed by the grantor or grantors, 
and such signing and sealing must be acknowledged by such 
grantor in the presence of t,\·o \\'itnesse~, who shall attest such 
signing and sealing, and subscribe their names to such attestation; 
and such signing and sealing must also be acknowledged by such 
grantor or ,~rantors, before a judge of t-he Supreme Court, or of 
the Court of Common Pleas, a justice of the peace, notary public, 
mayor, or other presiding officer of an incorporated town or city, 
whf) must certify such acknowledgment on the same sheet on 
which such deed, mortgage, or other instrument of writing may be 
printed or written, and must subscribe his name to such certificate. 

All powers of attorney authorizing the sale; conveyance, or 

(a) Purdon's Digest, II 68. 
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mortgage of any real estate, must be signed, sealed, attested, ac
knowledged, and certified in the manner before pointed out in the 
case of deeds, mortgages, &c.; and when the right of the wife in 
lands is to be conveyed or relinquished, she must join her husband 
in the execution of the power of attorney for that purpose, which 
power must be executed, attested, and acknowledged, agreeably 
to the above requisitions. 

A conveyance made under a power executed as aforesaid, 
must contll-in the name of the wife, and must divest her of all 
claim to the estate; provided, that the wife may, at any time be
fore a sale and conveyance, revoke such power, so far as it relates 
to her interest; but such revocation does not take effect until 
recorded in the county where the lands are situate. 

All deeds, mortgages, powers of attorney, and other instruments 
of writing, for the conveyance or incumbrance of any lands, tene
ments, or hereditaments situate within this state, executed and 
acknowledged, or proved, in any other state, territory, or country. 
in conformity with the laws of such state, territory, or country, 
or in conformity with the laws of this state, shall be as valid as 
if executed in this state, in conformity with the foregoing pro
visions. 

All powers of attorney authorizing the execution IIf any deed, 
mortgage, or other instrument of writing. for the sale, cOIl\'eyance, 
or incumbrance of any lands, tenements, or hereditaments in this 
state, must be recorded in the offiee of the recorder of the county 
in which such lands, tenements, or hereditaments are situated, 
previous to the sale, or the execution of such deed, mortgage, or 
other instrument of writing, by virtue of such power of attorney. 

All mortgages executed as above mentioned, must be recorded 
in the office of the recorder of the county in which such mort
ga~ed premises are situated, and will take effect from the time 
when the same are recorded; and if two or more mortgages 
are presented for record on the same day, they take effect from 
the order of presentation for record; the first presented must be 
the first recorded. and the first recorded will have preference. 

All other deeds and instruments of writing for the conveyance 
or incumbrance of any lands, tenements, or hereditaments, exe-
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cuted agreeably to the foregoing provisions, must be so recorded 
within six months from the date thereof; and if such deed, or 
other instrument of writin~, be not so recorded within the time 
herein specified, the same will be deemed fraudulent, so far as it 
relates to any subsequent bona fide purchaser, having, at the time 
of the making such purch;),e, no knowledge of the existence of 
such former deed or instrument of writing; provided, that such 
deed, or other instrument of writing, Ill;)y be recorded after the 
expiration of the time herein set forth, and from the date of such 
record will be notice to any subsequent purchaser. (a) 

~. Relinquishment of Dowel" and Con ('('!Ja nee by !llarried 
nromen. 

'Vhen a husband and wife (she being eighteen years of age or 
up\\'ards) shall execute any instrument for the conveyance of the 
e,tate of the wife, or her right of dower in any realty within the 
state, such instrument must be signed and sealed by the husband 
and wife, and such signature and sealing acknowledged in the 
manner hereinbefore described; and in addition thereto, the 
officer before whom such acknowledgment shall be made, shall 
examine the \\'ife separate and apart from her husband, and shall 
read or otherwise make known to her the contents of such instru
ment of \\Titing; and if upon such separate examination she 
shall declare that she did voluntarily sign, seal, and deliver the 
same, and that she is still satisfied therewith, such officer shall 
certify such examination and declaration of the \\'ife, together 
with the acknowledgment aforesaid, of such instrument of writing, 
and sul)scribe his name thereto. (b) 

3. _lekr/IJll"ll'dgment of Deeds. 

Form of the Acknowledgment of a Deed by a Single Person. 

The state of Ohio, I 
__ county, \ S~, 

Before me, G-- H--, a justice of the peace in and for 
said county, personally appeared the within [or above] named 

(a) Swan's Statutes, 265, 266. (6) lb. 265. 
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J-- G--, and acknowledged the signing and sealing of the 
within [or above] conveyance [or power of attorney, or mort
gage, or lease, or instrument] to be his voluntary act and deed. 
This - day of --, A. D. 18-. . G-- H-, J. P. 

Form of the Acknowledgment of a Deed, &c., by Husband and \Yife. 

The state of Ohio, ! 
t 

SS. -- coun y, 
Before me, G-- H--, a justice of the peace in and for 

said county, personally appeared the within [or above] named 
J-- G--, and M--, his wife, and acknowledged the siC!:n
ing and sealing of the within [or above] conveyance [or po\ver 
of attorney, or mortga~e, or lease. or instrument] to he their 
voluntary act and deed; and the said :\1-- bein~ at the same 
time examined by me apart and separate from her husband, and 
the contents of said instrument made known to her by me, 
she then declared that she did voluntarily sign, seal, and ac
knuwledge the same, and that she is still satisfied therewith. This 
- day of--, A. D. 18-. G-- H--, J. P. 

L Prot·isions as to lri//s. 

A last will and testament, in order to be valid, must, in general, 
be signed by the party making the salllC, or by some other pcrson 
ill the presence of the testator, by his express direction; and must 
be attested and subscribed in the presence of the testator by two 
or more competellt witnesses, who saw the testator subscrilll'. or 
heard him acknowledge the same. 

A male under the age of twenty-one years, and a female under 
the age of eighteen years, cannot make a will. 



INDIAN A. 
I. EXECUTION OF DEEDS. 
2. RECORDI:'>G OF DEEDS. 
3. FORM OF CERTIFICATE OF ACK:'>OWLEDGMENT. 
4. ACK:'>OWLEDGME:'>T BY I!l'SBA:'>O AND WlFE. 
5. PROVISIONS AS TO WILLS. 

1. E."Cecution of Deeds. 

Conveyances of lands, or of any estate or interest, shall be by 
deed in writing, subscribed and sealed by the person from whom 
the same is intended to pass, or by his lawful attorney. 

If such deed is not duly acknowledged previous to its delivery, 
according to the provisions of this article, its execution and de
livery shall be attested by at least one witness; but if such deed 
is thus ackllO\dedged previous to delivery, no attesting witness 
shall be nece~,ary; and any such deed thus executed shall take 
effect from the time of its delivery, without any other act or cere
mony whatsoeyer. (a) 

2. Recording of Deeds. 

E,'ery conveyance of any estate, real, in fee simple, or of any 
interest therein, or for life, or of any future estate, and every lease 
for more than three years from the making thereof, shall be re
corded in the recorder's office of the county where such real 
estate or leasehold shall be situated; and every such conveyance 
or lease not so recorded within ninety days from the execution 
thereof, shall be fraudulent and yoid as against any subsequent 
purchaser or mortgagee, in good faith, and for a valuable con
sideration, uf the same real estate or a part thereof. (b) 

To entitle any deed, conveyance, mortgage, or instrument of 
writing, to be recorded, it shall be acknowledged by the party or 
parties executing the same, or shall be proved by a subscribing 

(a) R. S. Ch. 213, Art. 2, Sect. 13, 14. (b) lb. 25. 
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witness thereto, or by proof of the handwriting of the party or 
parties thereto, or of any subscribing witness as hereinafter pro
vided, before any supreme judge, judge of a Circuit Court, pro
bate judge, justice of the peace, recorder, notary public, or mayor 
of a city within this state; or before any judge of a Supreme or 
Circuit Court, or Court of Common Pleas, justice of the peace, or 
mayor or recorder of a city, or notary public of any other state; 
or before any commissioner appointed by the governor of this 
state in another state, far such purpose, or before any minister, 
charge d'affaires, or consul of the United States in any foreign 
country. (a) 

3. Form of Certificate of Acknowledgment. 

State of Indiana, ~ 
Tippecanoe county, \ set: 

Be it remembered, That the within-named A. B. came this day 
personally before me, the undersigned, a justice of the peace in 
and for the county of Tippecanoe aforesaid, and acknowledged 
that he did sign, seal, and deliver the within indenture, as his act 
and deed, for the purposes therein specified. 

Civen under my hand and seal, at Lafayette, in the county 
aforesaid, this 1st day of April, 1845. J. II., [L. s.] 

Justice of the peace. 

4. Acknowledgment by Husband and lr~fe. 

The mode in which the wife may relinquish her dower, will 
appear from the following form of a certificate :-

~tate of Indiana, ~ t 
T · t se: Ippecanoe coun y, 

n,. il remellllll'rt'd, That the within-named A. B., and Sarah, 
his wife, came this day personally before me, the undersigned, a 
justice of the peace in and for the county of Tippecanoe afore
said, and severally acknowledged that they signed, sealed, and 

(4) R. S. Ch. 28, Art. 2, Sect 28. 
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delivered the within indenture, as their act and deed, for the pur
poses therein specified. And the said Sarah, being of full age, 
and being by me duly examined, separate and apart from her 
said husband, and without his hearing, and the contents of the 
said indenture being made known to her, declared that she re
linquished all her right and title of dower in and to the lands and 
tenements in the within indenture set forth and described, and 
that she voluntarily, and without any coercion from her husband, 
signed, sealed, and delivered the said indenture, as her act and 
deed, for the purposes aforesaid. 

Given under my hand and seal, at Lafayette, in the county 
aforesaid, this 1st day of April, A. D. 1845. J. R., [L. s.] 

Justice of the peace. 

5. Provisions as to Trills. 

All persons, except infants, idiots, and persons of unsound 
mind, may de\'ise, by a last will and testament, their lands, tene
ments, and hereditaments, or any interest therein, descendable to 
their heirs. (a) 

Bya statute passed in 18i7, married women can devise all real 
estate \yhich would descend to their heirs. 

No will or testament, excepting such nuncupative wills as are 
hereinafter mentioned, shall be effectual to pass any e~tate, whether 
real or personal, nor to charge or in any way affect the same, un
less it be in writing, and signed by the testator, or by ~ome person 
in his presence and by his express direction, and attested and sub
scribed in the presence of such testator by two or more compe
tent witnesses; and if the witnesses are competent at the time of 
attesting the execution of such will or testament, their subsequent 
incompetency, from whatever cause it may arise, shall not pre
vent the probate and allo\\-ance of such will or testament, if it be 
otherwise satisfactorily proved. (b) 

(a) Chapter 30, Art. 1, R. S. (6) lb. Art. 2. 



ILLINOIS. 
I. ACK:-;O\\'LEDG)IE:"IT OF DEEDS. 
2. C(J:-;YEYA:-;CE~ BY MARRIED WmIEN. 
3. RECOIW'2\,; OF DEE[l~. 
4. PROV]",' ,:-;" .\'; TO WILL~, 

1. Acli1l01l'/f'r/!!,IIIPnt Of Deeds. 

All instruments by which real estate is either conveyed or 
charged, must be acknowledged or proved before one of the fol
lowing officers: If acknowledged or proved within the state, 
before any judge, justice, or clerk of any court of record therein, 
having a seal, or before any mayor of a city, notary public, or 
commissioner authorized to take the acknowledgment of deeds, 
having a seal, or any justice of the peace: if acknowledged or 
proved without the state of llIillois, and within the United :-Itates, 
or their territories, or the District of l'uluillbia, before an officer 
commissioned li.r the purpose by the governor of Illinois, in con
formity with the laws Clr snch state, tnrit,.ry, or district; provided 
that any clerk of a court III' record within such state, territory, or 
district, shall, under his hand and the seal of such court, certify 
that sueh deed or instrument is executed and ack11tH\'ledged, or 
proved in cClnfimnity with the laws of such state. territory, or 
district: if ackllClwledged or 1'1'<I\'en without the United :-I tates, 
befi,,·c any court OIl' any republic, state, or kingdom, haloing a 
seal, or any chief officer of a city, having a seal, or be/clre any 
officer authorized by the laws of such foreign cuuntry to take 
ackllllwledgments "I' conveyances of real estate, if he have a seal, 
the dl'f'd in l'ither case being attested by the official seal of the 
court or II!licer; and where the aclmowledgment is not taken be
fore a court or officer having a seal, the certificate must be accom
panied by evidence that the officer taking the acknowledgment 
was authorized to do so. (a) 

(a) R. S. 105. 
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'Where a deed is not acknowledged, it may be proved by the 
testimony of an attesting witness who subscribed his name in the 
presence of the grantor, and at his request, and who is either 
known to the officer receiving such proof, or whose identity is 
established by the testimony of a credible witness. 

2. Conveyances by fl;[arried JYomen. 

Any married woman above the age of eighteen years, may 
convey her separate estate, or relinquish her right of dower in 
her husband's estate. ~he must, however, appear before some 
judge or other officer authorized to take acknowledgments, to 
whom she is known, or be/()re whom her identity is established 
by a credible witness. and such judge or officer shall fully explain 
to her the contents of the deed, and examine her apart from her 
husband, as to \\"hether she executed the same voluntarily, and 
without compulsion; anti if she shall make such acknowledgment 
and declaration upon a private examination, and state that she 
does not wish to retract the same, the judge or other officer shall 
annex to the deed a certificate setting forth the facts which have 
been mentioned, his knowledge of the woman, or the proof of her 
identity, and her private examination and acknowledgment: such 
deed being also ackno\\'ledged or proved as to the husband, will 
be as effectual as if executed by a feme sole. (a) 

3. Recording of Deeds. 

All conveyances relating to real estate are required to be re
corded in the county where the same is situate; and until filed for 
record, will have no force against creditors or subsequent pur
chasers. (b) 

4. Provisions as to Wills. 

All persons aged seventeen and of sound mind, except married 
women, may dispose of their personal estate by will. All male 
persons aged twenty-one, and females aged eighteen, not married, 

(al R. S. 105. (b) lb. 108. 
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may in like manner dispose of their realty. Married women may 
dispose of their separate estate as other persons. 

All wills must be reduced to writing, and signed by the testa
tor, or by some person in his presence and by his express direc
tion, and· attested in the presence of the testator by two or more 
credible witnesses. (a) 

• 

MICHIGAN. 
1. HOW INTEREST IN LANDS MAY DE CONVEYED. 
2. CONVEYANCE BY MARRIED WU~[AN. 
3. EXECUTION ANI) ACKNOWLEDGMENT OF DEEDS. 
4. ACKNOWLEDGMENT BY MARRIED WOMAN. 
5. PROOF OF THE EXECUTION OF A DEED WHICH HAS NOT BEEN AC

KNOWLEDGED. 
6. RECORDING OF DEEDS AND MORTGAGES 
7 PROVISIONS AS TO WILLS. 

1. How Interest in Lands may be Conveyed. 

Any estate or interest in lands may be transferred by deed, 
signed and sealed by the person from whom the estate or interest 
is intended to pass, being of lawful age, or by his lawful agent or 
attorney, and acknowledged, or proved and recorded, in the man
ner hereinafter stated. (b) A scroll or device used as a seal upon 
any deed of conveyance or other instrument, whether intended 
to be rt'corded or not, shall have all the force and obligation of 
a. seal. (c) 

2. Conveyance by lJ;Iarried Woman. 

Husband and wife may, by their joint deed, com"ey the real 
estate of the wife in like manner as she might do by separate 
deed, if she were unmarried; but the wife shall not be bound by 
any covenant contained in such joint deed. (d) 

(II) R. S. 536. (6) R. S. Michigan, :lG:l. (c) lb. 267. (d) lb. 262. 



540 APPENDIX. 

Execution and Acknowledgment of Deeds. 

3. E.recution and Acknowledgment of Deeds. 

Deeds executed \yithin the state, of any interest in lands 
therein, must be executed in the presence of two witnesses, who 
shall subscribe their names to the same as such; and the persons 
executing such deeds may acknowledge the execution thereof 
before any jwl,~e or coml1li:.;sinner of a court of record, or before 
any notary public, justice of the peace, or master in chancery, 
within the state; and the officer taking such acknowledgment 
shall endorse thereon a certificate of the ~clmowledgment, and 
the true date of making the same, under his hand. (a) 

\Vhere a deed is executed in any uther state, territory, or dis
trict of the United States, such deed may be executed accordin~ 
to the laws of ,uch state, territory, or district; and the execution 
thereof may be acknowledQ"cti before any judge of a court of rec· 
ord, notary public, justice of the peace, master in chancery, or 
other officer authorized by the laws of such state, territory, or 
district, to take the acknowledgment of deeds therein, or before 
any commissioner appointed by the gO\'ernor of the state for such 
purpose. In this case, unless the acknowleclgnlent is taken before 
a commissioner appointed by the go\'Crnor of the state for that 
purpose, ,uch deed shall ha\'e attached thereto a certificate of the 
clerk, or other proper certifying officer of a court of record of the 
county or district within which such acknowledgment was taken, 
under the seal of his office, that the person "'hose name is sub
scribed to the certificate of acknowledgment, was, at the date 
thereof, such officer as he is therein represented to be; that he 
believes the signature of such person subscribed thereto to be 
genuine, and that the deed is executed and acknowledged ac
cording to the laws of such state, territory, or district. (b) 

"'here a deed is executed in any foreign country, it may be 
executed according to the laws of such country; and the execu
tion thereof may be acknowledged before any notary public 
therein, or before any mini~ter plenipotentiary, minister extraor
dinary, minister resident, charge des affaires, commissioner, or 
consul of the United States, appointed to reside therein; which 

(a) R. S, 263. (b) lb. 
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acknowledgment shall be certified thereon by the officer taking 
the same, under his hand; and if taken before a notary public, 
his seal of office shall be attached to such certificate. (a) 

4. Acknowledgment by 1'Iarried Woman. 

When any married woman residing in the state, shall join 
with her husband in a deed of conveyance of real estate, situate 
within the state, the acknowledgment of the wife shall be taken 
separately and apart from her husband; and she shall acknowl
edge that she executed such deed freely, and without any fear or 
compulsion from anyone. (b) 

Where a married woman, not residing in the state, joins her 
husband in a deed of conveyance of real estate situate therein, 
the conveyance shall have the same effect as if she were ~I)le, 

and the acknowledgment or proof of the execution of such con
veyance by her, may be the same as if she were sole. (c) 

5. Proof of the Execution of 1/ Deed which has not been Acknowl
edged. 

Where by reason of death, departure from, or non-residence 
in the state, any grantor shall not have acknowledged his deed, 
the due execution thereof may be proved by any competent sub
scribing witness thereto, before any court of record in the state. (d) 

6. Recording of Deeds and llIurlgages 

All deeds and mortgages, with the certificates of acknowledg
ment, or proof of the due execution thereof, shall be recorded at 
full length in the office of the register of deeds for the county 
where the land is situate. Every conveyance of real estate, not 
thus recorded, shall be void as against subsequent purchasers in 
good faith, and for a valuable consideration, of the same real 
estate, or any portion thereof, whose conveyance shall be first 
duly recorded. (e) 

(0) R. S. 263. (b) lb. (c) lb. (d) lb. 264. (e) lb. 
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The term "purchaser" is construed to embrace every person 
to whom any est:lte or interest in land shall be conveyed for a 
valuable consideration, and also eyery assignee of a lease, mort
gage, or other conditional estate. (a) 

7. Proeisions as to Wills. 

All persons of full age and sound mind may dispose of their 
real or personal estate, by last will, executed in the following 
manner. :-;uch will must be in writing, signed by the testator, 
or by some one in his presence and by his express direction, and 
attested and subscribed in the presence of the testator by two or 
more competent witnesses. (b) 

WISCONSIN. 
1. EXECTTIO:"i, ACKNOWLEDG~IENT. AND REGISTRY OF DEEDS. 
2. CU.\VEYA.\CES BY )(ARRIED \\'O~lEN. 
3. PROVISIONS AS TO WILLS. 

1. Execution, Acknowledgment, and Registry of Deeds. 

Lands may be conveyed by deed, signed, sealed, and delivered 
by the grantors, attested by two or more witnesses, and acknowl
edged by such grantors, or proved and recorded as hereinafter 
described. (c) Such conyeyance must be acknowledged by the 
grantors, or proved by one or more subscribing witnesses, before 
one of the judges or commissioners of the Supreme Court, a no
tary public, or a justice of the peace of any county within the 
territory, (state.) and a certificate of such acknowledgment being 
endorsed thereon, and signed by the officer. Such deed must be 
recorded in the office of the register of the county where the lands 
conveyed lie. 

(a) R. S. 266. (6) lb. 276. (c) Statutes of Wisconsin Territory, p.179. 
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All conveyances which are not so acknowledged, or proved 
and recorded, will be void against subsequent purchasers, or 
mortgagees for a valuable consideration without notice, who shall 
acquire priority in recording the conveyance under which they 
claim. 

Conveyances of land within the state, executed in any other 
state, territory, or country, must be acknowledged or proved, and 
certified, according to the laws of such place; and they shall be 
as valid as if executed according to the laws of Wisconsin, and 
entitled to be recorded in the counties where the lands conveyed 
lie. (a) 

2. Conveyances by Married Women. 

Any married woman by joining her husband in the execution 
of a conveyance, or by executing a release of dower, may bar all 
her right or interest to or in the lands conveyed; and such con
veyance may. be acknowledged or proved, as if she were sole, and 
admitted to record accordingly. (b) 

3. Provisions as to HTills. 

All persons aged twenty-one years, may dispose of their real 
estate by last will and testament. Such ,,·ill must be in writing, 
and signed by the testator, or by some one in his presence and 
by his express direction, and attested and subscribed in his pres
ence by three or more credible witnesses. (c) 

IOWA. 

The laws of Iowa are very similar to those of Michigan. A 
conveyance of lands may be acknowledged before a court having 
a seal, or a judge, or clerk thereof, a justice of the peace, or no. 

(4) Statute. of Wisconsin, 179, 180. (b) lb. 180. (c) lb. 179, 182. 
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tary public. Where the acknowledgment is made before one of 
the officers mentioned, the grantors of the deed must be either 
personally known, or their identity be established by the testi
mony of one credible witness, whose name shall be inserted in 
the ~ertificate. "-here a deed is executed out of the state, it 
may be acknowledged before any court of the United States, or 
of any state or territory having a seal, or the clerk of any such 
court, or before a notary public. 

It is necessary to the validity of a will, that it should be made 
by a person in sound mind, and of full age, and signed by him or 
some person in his presence, and by his express direction, and 
attested and subscribed in his presence by two or more compe· 
tent witnesses. 

DELAWARE. 
1. ACKKuWLEDGMENT OF DEEDS 
2. CO;';'"EYA:'>CES BY ~IARRIED WOMEN. 
3. RECORDI:'>G OF DEEDS. 
4. PROVISIU:'>S AS TO WILLS. 

1. Ackn01clerh;ment of Deeds. 

A conveyance of lands may be acknowledged in any county, 
by any party to the same, in the Supreme Court, or in the Court 
of Common Pleas, or before the chancellor, or any judge of either 
of said courts, or before two justices of the peace for the same 
county; or it may be acknowledged in either of said courts, by 
virtue (If a power of attorney, contained in the deed, or separate 
from it: or it may be proved in either of said courts by one or 
more sub;;cribing ,yitne,ses. "There lands lying within the state 
are com"eyed by a deed executed out of it, the acknowledgment 
of such deed, or proof of its execution, or in the case of a mar
ried woman, her privy examination, may be taken before the judge 
of any District Court of the United States, or the chancellor, or any 
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judge of a court of record of any state, territory, or country, or 
the mayor or chief officer of any city or borough, and certifier! 
under the hand of the chancellor, judge, mayor, or officer, and 
the seal of his court, city, or borough, endorsed upon or anne,,<,,' 
to the deed; or such acknowledgment or proof may be taken il 
any such court, and certified under the hand of the clerk, or othel 
officer of the court, and the seal of the court. In case of sucll 
certificate by a judge, the seal of his court may be affixed to hi, 
certificate, or to a certificate of attestation by the clerk. 

2. Conveyances by Married Women. 

A married woman may convey lands, or relinquish dowel', a, 

fully as if she were sole, by executing a deed to which her hu~
band is also a party, if upon private examination she acknowl
edges that she executed such deed willingly, without COlllpubilll; 
or threats, or fear of her husband's displeasure. This eX:tI'lil':'
tion may be taken in allY county, before the chancellor, any jud~t> 
of either of the courts aforesaid, or two justices of the peace j; Ir 
the same county. (a) 

3. Recording of Deeds. 

The acknowledgment, proof, "I' private examination as til allY 

deed, must be certified under the hand and seal of office of the 
clerk of the court in which, or under the hand of the chancellor. 
judge, or justice of the I'eae(', het; Ire whom the same i~ taken. 
and the certificate endorsed upon or annexed to the deed; and 
such deed and certificate must be recorded in the office for the 
recording of deeds of the county in which the lands lie, withill 
one year from the execution thereof; and unless so ree •. mlt'd, 
shall not prevail against a subsequent fair creditor, mortgagee, or 
purchaser for a valuable consideration, except where it appear~ 
that such creditor, purchaser, or mortgagee had notice of the deed, 
at the time of advancing his consideration. 

Mortgages are liens only from the time of their being record· 

(a) Laws of Delaware, 1'9. 

35 
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ed; except mortgages to secure the payment of the purchase
money on a sale of real estate, which will be effectual, if recorded 
within sixty days after the completion of the sale. (a) 

4. Provisions as to JVills. 

Xo person under the age of twenty-one years can dispose of 
real or personal property by will. Ewry will must be in writing, 
and signed by the testator, or in his name, by some person in his 
j're,ence and by his express direction, and attested and subscribed 
in his presence by two or more credible witnesses. (b) 

• 

!IAR YLAND,(c) 
I. EXECUTION AND ACKNOWLEDG~IEXT OF DEEDS. 
2. CO",,\"EY.\KCE BY )IARRIED WU.\lEX. 
3. RECORDING OF DEED:;. 
4. PRon~/u;\s AS TO WILL~. 

1. E,/'I'Clltilln and A cl.-ilO wledgme II I of Deeds. 

('ot1yeyances of land must be acknowledcred and recorded in • 0 

the county where the lands lie. If made within the state, they 
may Le acknowledged before the chief or associate judge of any 
district therein, or any two justices of the peace of the county 
where the lands lie, or the grantor resides; but in the latter case, 
it cannot be recorded in another county without a certificate 
under the seal of the court of such county, that the justices taking 
the acknowledgment at the time thereof held such office. 

(a) Laws of Delaware, 91. (6) lb. 556. 

(el The substance of this chapter has been derived from an article in the Western 
Lew Journal, for June, 1845, with the permission of the author, F. "'. Brune, jr., 
of Baltimore city. The periodical refened to contains much valuable information on 
the subjects discussed in this volume. 
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Where a deed is executed out of the state, the acknowledg
ment may be taken and certified by any commissioner appointed 
for that purpose by the governor of the state; or it may be ac
knowledged before any judge of a Federal Court, or before a judge 
of any court of law and of record of the state or territory in 
which the grantor may be at the time: the acknowledgment must, 
however, be certified or endorsed on the deed by the judge before 
whom it is taken, under his hand; and the clerk of the court of 
which he is judge, shall certify under his hand and the seal of the 
court, that he was a judge of said court at the time of takili~ said 
acknowledgment. In all cases of acknowledgment, the persons 
taking the same shall certify of their own knowledge, or upon 
oral testimony under oath received by them, that they are satis
fied that the persons acknowledging a deed are truly the parties 
therein named. 

2. Conveyance by J/arri,'d 1 VU/JI' 'It. 

No conveyance by a feme e()\'crt will bar her right of dower, 
or other interest in real e~tate, unless uckll(),,"ledl!;l'd before the 
proper officer, after an examination separate and apart from her 
husband, to have been executed voluntarily and fi'eel)', without 
any fear or compulsion from him. The deed must also be signed 
and sealed by the feme covert before the oflicer taking the ac
knowledgmen~, out uf the preSl'llCe of her husband. 

3. Recording of Dco/s. 

Deeds of mortgage must be acknowledged and recorded with
in six months from their execution. All other conyeyances may 
be recorded at any time, and shall be valid from their date, as 
against the grantor, his real or personal representatives, and all 
subsequent purchasers and creditors with notice of such deed. 
Where, however, the grantee or his representatives shall take 
possession of the land conveyed, such possession is equivalent to 
notice. 
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4. P)"1J1'isions as to JVills. 

All persons of sound mind, and aged twenty-one years if 
males or eiO"hteen if females, ma\" disl)ose of their real or per-'<:> • 

sonal estate by last will in writillg. signed by the testator, or by 
some one in his presence and by hi~ express direction, and at
te~ted and subscribed in the presence "f the testator by three 
credible witnesses. 

DISTRICT OF COLUURIA. 
I. ACK:\'OIVLEDG~[Ej\"T OF DEEDS. 
2. CV:\,VEYA:\,CES BY MARRIED WO~lE:-I. 
3. RECORDI.\"(; OF DEEDS. 

1. Acknowledgment of Deeds. 

The clerks of the Circuit Court of the District of Columbia, 
and their deputies, in their respective counties, are required to 
admit to record any conveyance whereby a right, title, or interest 
in real estate lying within the limits of their respective counties, 
is cUll\'eyed, upon the certificate. under seal, of any two justices 
of the peace of any state or territory of the United States, or of 
the District of Columbia, annexed to such deed, and to the follow
ing effect, to ,,·it : 

-- County or Corporation, &c., to u'it: 

,,-e, A. B. and C. D., justices of the peace in and for the 
said --, in the state of --, do hereby certify, that E. F., a 
party to a certain deed bearing date on the -- day of --, and 
hereto annexed, personally appeared before us, in our county 
aforesaid, the said E. F. being personally well known to us as 
(or proved by the oaths of credible witnesses to be) the person 
who executed the said deed, and acknowledged the same t9 be his 
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[or her] act and deed. Given under our hands and seals this 
--day of--. 

A. B., [L. s.] 
C. D., [L. s.] 

Where such acknowledgment is taken before any justices of 
the peace, without the limits of the District of (,,,lumbi<l. it must 
be accompanied by the certificate of the clerk, or other public 
officer having official cognizance of the fact, under his official 
seal, that such persons were, at the date of their certificate, jus
tices, as they purport to be. (a) Under the provisiul]'; "f a pre
vious act, such acknowledgment may be received and certified by 
any judge of a court of record and law of the ~tall" and county 
in which the grantors lllay be, or b~' any chancellor of such ~tatt'. 
or judge of the Supreme, Circuit, District, or Territorial ('ourts 
of the United States; there being a similar certificate giycn "f 
the ofl:icial character of the person recci\'ing the acknowledgment. 
Where the deed is executed in a fj ,reigll COUll try. the acknu\\led!.!;
ment may be received and certified by any judge. or chancellor 
of any court, lllaster in chancery, or lIutary public, of such f,'r
eign country. (b) 

2. COIlt'I'!/([IlCCS by Jlarricd lI'n""'II, 

Where a feme covert is a party tu any dcl"\. relinquishing her 
right of dower, or joins her husband in the cOl1\'eyance (of any 
real estate, she must appear before two justices of the peace of 
some state or territory of the Pnited ~t:1ks. or of the District of 
Columbia, and being by them examined pri\'ily and apart from 
her husband, and having the deed fully explained to her, shall 
ackIlO\\'ledg,' the same to be her act and deed, an,! shall declare 
that she had willingly signed, sealed, and deli\'ered the ,ame, and 
wished not tu rdrael it; and the justices shall annex to the deed 
a ct·"tificate setting forth such pri\'y l'\amination, acknowledg
ment, alld dl'ciaratitlll, under their hands and seals; and when 
such d"cd and certilicate have been duly recorded in the proper 

(a) U uilo·d :O;tlltOH :O;tatutes at Large, vol. v. p. 22G. (b) lb. vol. iy. p. 5~O, 



550 APPENDIX. 

Recording of Deeds.-What Interests in Land can p8B8 only by Deed. 

county, it will as effectually pass all right or interest of the mar
ried woman, as if she had been sole. (a) 

3. Recording of Deeds. 

All conveyances, except deeds of trust and mortgages, which 
have been properly executed, and delivered to the clerk for rec
ord within six months from the time of their execution, shall take 
effect from the time of acknowledgment or proof; but all deeds 
of trust and mortgages, whensoeyer they shall be so delivered. 
and any other cOl1yeyance not delivered for record within six 
months from their execution, shall be valid as to subsequent pur
chasers without notice, and all creditors, from the time of their 
delin·ry only. (b) 

Wills executed as in Maryland. 

VIRGINIA. 
1. WHAT IXTERE~TS 1:\ LAXfJ C\X P.\"" ONLY BY DEED. 
2. I'ROVI~lnxs "\>i TO 1:\"TRT'''E:\T OF C/J:\VEYAXCE. 
3. WHAT cnXYELI.XCEf' ~ll'~T BE RECORDED. \\'HEN. AXil WHERE. 
4. ('I'f):\ \\'HAT EnDE.,n: A (,O;'\VEY,\.'CE AU Y DE AlJ)UTTED TO RECORD. 
5. CIJX\'f.YA1\CES DY ~I.\IU:IED "'IJ)lEK 
6. PROVISIOl'i" A:-; TO WILL';. 

1. lVhat Interests in Land can pass only by Deed. 

1\" 0 estate of inheritance or freehold, or for a term of more than 
five years in lands or tenements can be conveyed from one to 
another, unless the conYeyance be declared by writing, sealed and 
delivered. (c) 

(a) United States f'tatutes at Large, vol. v. p. 227. (b) lb. 226. 
(c) R. C. ch. 99. Tate's Digest, p. 159. 
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2. Provisions as to Instrument of Conveyance. 

By deed of bargain and sale, or by deeds of lease and release, 
or by covenant to stand seized to uses, the possession of the bar
gainor, releasor, or covenantor shall be deemed heretofore to have 
been, and hereafter to be, transferred to the bargainee, releasee, 
or person entitled to the use, for the estate or interest which ~uch 
person hath or shall have in the use, as perfectly as if the bar
gainee, releasee, or person entitled to the use, had been enfeoffed 
with livery of seisin, of the land intended to be conveyed by such 
deed or covenant. (a) It seems that uses created by devise are 
not within this law. (b) 

An estate of freehold or of inheritance may be made to COtn

mence in futuro by deed in like manner as by will. (c) "Turds 
of inheritance are not necessary to pass a fee upon any grant, 
conveyance, or devise of an estate in lands. (d) Any instrument 
to which a scroll is affixed, by IN'!! of seal, possesses as much 
force and obligation as if actually sealed. (e) 

3. lVhal CtJ1lt'cyanccs must 111" Recordl'd, lI'hl'lI, and 11"11.,/"(,. 

All bargain~, sales, and other c<lllveyances whatsoever, of any 
lands, tenelllellt" or hereditaments, whether made for pa,.;"in!! an 
estate of freehold or inheritance, or for a term of years; and all 
deeds of seulelltellt UpOll marriage, \\'hether the subject be lands. 
slaves, money, or ot her persollal thillg; and all deeds <If trust 
and mortgages whatsoever. will he void, a,.; to all creditors and 
subsequent purchasers for yaluable consideration without notice, 
unless acknowledged or proved, and lodged with the clerk of the 
court of the county or corporation in which the land conveyed or 
some part thereof lies, to be recorded: but the same shall be valid 
ancl binding, as between the parties and their heirs, and as tn all 
subsequent purchasers. with notice thereof, or without valuable 
consideration. (j) 

All title bonds or other written contracts in relation to land 

(a) Tate's Digest, p. 175. (b) Bass et ux. I'. Scott et aI., 2 Lt-igh, 356. 
(e) T. D. ib. (d) lb. 174. (e) lb. 160. (j) lb. 161. 
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may be proved, certified, or acknowledged and recorded, in the 
same manner as deeds for the conveyance of land. (a) 

All conveyances or agreement~ respecting land, except deeds 
of trust and mortgages, which shall be acknuwledged, proved, or 
certified according to law, and delivered to the clerk of the proper 
court to be recorded within eight months after the sealing and 
delivery thereof, shall take effect and be valid as to all persons 
from the time of such sealing and delivery: but all deeds of 
trust and mortgages, whensoever they shall be delivered to 
the clerk to be recorded, and all other conveyances or agree
ments which shall not be acknowledged, proved, or certified, 
and delivered to the clerk of the proper court to be recorded 
within eight months after the sealing and delivery thereof, shall 
take effect and be valid, as to all subsequent purchasers for valua
ble con,ideration, \vithont notice, and as to all creditors, from the 
time \vhen such deed of trust, or mortgage, or other conveyance, 
shall have been so acknowledged, proved, or certified, and de
livered to the clerk of the proper court to be recorded, and from 
that time only. (b) 'Vhere two or more deeds embracing the 
same property. after having been acknowledged, proved, or certi
fied, are deli\'ered to the clerk to be recorded on the same day, 
that ,,·hich was first sealed and delivered shall have preference in 
law. (c) 

4. Upon what Erirll'llCe a COlll'l'yance may be admitted to Record. 

The clerks of the several county and corporation courts are 
required to admit to record, at any time, any conveyance \\'hich 
shall have either been acknowledged by the parties, or proven by 
the oaths of three witnesse~, made either in open court or in their 
respective offices. It is also their duty to admit to record any 
deed \vhich is certified in pursuance of the following provisions. (d) 

'Vhere the party who signs and seals any such writing does 
not reside in the United State~. or any territory thereof. the ac
knowledgment of such party, or the proof of the number of wit
nesses requisite, of the sealing and deli\'ering of the writing be-

(a) Tate's Digest, 1; 1. (b) lb. 1;3. (c) lb. (II) Ib. 167. 
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fore any court of law, or the mayor or other chief magistrate of 
any city, town, or corporation, of and in the country in which 
such party shall dwell, certified by such court, or mayor, or chief 
magistrate, in the mannel' in which they usually authenticate such 
acts, shall be effectual for the admission thereof to record. (a) 

Any deed may be admitted to record upon the certificate, un
der seal, of any two justices of the peace for any county or cor
poration within the United States, or any territory thereof, or 
within the District of Columbia, annexed to such deed, and to the 
following effect; to wit: 

Form of Certificate of Acknowledgment. 

-- County, (or Corporation,) sc: 
We, A. B. and C. D., justices of the peace in the county (or 

corporation) aforesaid, in the state (or territory, or district) 
of --, do hereby certify that E. F., a party (or E. F. and 
(;, H., parties) (0 a certain deed, bearing date on the -- day 
of --, and hereto annexed, personally appeared before us in 
our county (or corporation) aforesaid, and ackl1o\\'lcd~ed the 
same to be his (or their) act and deed, and desired us to certify 
the said acknowledgment tn the clerk lit' the coullty (or "orl'0ra
tion) c"urt of --, in order that the said deed may be recorded. 
(: i I'en under our hands and ~eab, this -- day of --. 

A. B., [L. ~,] 

C. D" [L. f'.] 

5. CUllt'C!/IlIICI'S by JIllJ'J'i,.d ll'ul/u'l/, 

A married woman may convey her title to lands, or relinquish 
her dower in them, by joining her husband in a deed of convey
ance, and acknowledging the same, upon a private examination 
before one justice of the court where the deed is to be recorded, 
when in session, or two justices of the peace out of court. The 
certificate in such case pursues the preceding form to the words 
" aforesaid, and," and then proceeds as follows: "being examined 
by! us privily and apart from her husband, and having the deed 

(a) Tate's Digest, 167. 
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aforesaid fully explained to her, she, the said --, acknowledged 
the same to be her act and deed, and declared that she had 
willingly signed, sealed, and delivered the same, and that she 
wished not to retract it;" to the end. 

6. Proeisions as to Wills. 

No person can dispose of real estate by last will, unless aged 
twenty-one years, and of sound mind; nor chattels, unless of 
sound mind and aged eighteen years. 'Vhere the will is wholly 
written, and signed by the testator, attesting witnesses are un
necessary. In other cases, there must be two. 

NORTH CAROLINA. 
1. HOW LEGAL ESTATE OR I:\TEREST !:Ii LANDS MAY BE CONVEYED. 
2. PRnoF A:\lI REGJ~TR .. \TIO:\ OF DEEDS EXEtTTEDWITHDI THE U:>IITED STATES, 

BUT mIT OF THE ST.\TE. 
3. PROOF ,\:\0 REGISTRATION OF DEEDS EXECUTEJ) 1:"1 FOREIGX COl':\TIUES 
4. PROOF OR Af'KXO\\"LEJ)GME:>IT UPOX WHICH DEEDS EXECUTED BY HUSBAXD 

AXD WIFE MAYBE REGISTERED. 
5. PERIOJI WITHIN WIIlCH ~IORTG"\(;ES .. \XD DEEDS OF TRUST ~IUST BE REGIS

TERED. 
fl. PRO\"J:,IOXS AS TO WILLS AND TEST.UJE1\TS. 

1. How Legal Estate or Interest in Lands may be Conveyed. 

It is essential to pass the legal title to land, that the deed by 
which it is conveyed should be acknowledged by the grantor, or 
proyed by one or more witnesses upon oath, either before one of 
the judges of the Supreme Court, or of the Superior Court, or in 
the court of the county where the land lies, and registered by the 
public register of such county, within two years from the date of 
the deed. (a) 

(Il) I Revised Statutes, 224 
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2. Proof and Registration of Deeds, executed within the Ullited 
States, but out of the State: 

Where any conveyance of lands in the state, or power of at
torney for the conveyance of the same, is executed by any per
son residing in any other state, territory, or district of the United 
States, and pelsonally acknowledged hy the grantor, or proved 
by a subscribing witness thereto, before one of the judges of su
preme jurisdiction, or of the Superior or Circuit Courts of law of 
superior jurisdiction within such state, district, or territ, 'ry. and 
an attestation of such acknowledgment endorsed or affixed to 
such deed or power of attorney by the said judge, and a certificate 
of the governor of the state or territory, or of the ,eeretary "f 
state of the District of Columbia, annexed to such instrument, 
that the judge before whom the acknowledgment was taken was 
at the time thereof one of the judges before specified; or where 
such conveyance is so acknowledged or proyed bet, 're any com
missioner appointed by the governor of the state according to 
law, and properly certified by him, the same upon being exhibited 
in the Court of Pleas and Quarter Sessions of the county in which 
the lands conveyed lie, or to one of th~ judges of the Supreme 
Court, or of the Superior Courts of the state, shall be ordered to 
be registered, with the certificates thereto annexed, in the county 
where the lands lie. (a) 

3. Proof and Registration of Deeds e:cecuted In Foreign 
('olillfril's. 

All deeds and conveyances of land lying within the state, or 
of powers of attorney to convey such lands, made in any foreign 
country, which shall be remitted hither, and prove'd as deeds ex
ecuted in the state may be; or which shall be personally ac
knowledged or proved before the chief magistrate of any city, 
town, or corporation in the country in which such conveyance 
was executed, and an attestation thereof affixed to the same, may, 
upon exhibition before either of the tribunals mentioned in the 

(a) 1 R. S.225. 
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preceding paragraph, be ordered to be registered in the county 
where the lands lie. (a) 

Such deed may be also proved or acknowledged before any 
ambassador, public minister, consul, or commercial agent of the 
l'nited :-;tates; and upon a certificate of such functionary an
nexed to the deed, declaring such acknowledgment or probate, 
being exhibited tn the Court of Pleas and Quarter Sessions, may 
be ordered to be re!..\istered in the county where the land lies. 
In the case of a feme coYert, she must be privately examined be
fore the officer, and a certificate of such examination annexed. (b) 

4. Proof or Ackn01l'!cd~llIent upon which Deeds executed by 
Husband and TVife may be Registered. 

A conveyance of any lands belonging to a married woman, 
must be sealed by husband and wife, and personally acknowl
edged before one of the judges of the Supreme or Superior 
Courts, or in the court of the county ,,·here the land lies, the 
wife beillg first privily examined before such judge, or some mem
ber of the County Court, appointed for the purpose, as to whether 
she yoluntarilyassents thereto; upon which the conveyance may 
be registered. Where the wife is sick, or a resident of another 
county, a commission lIlay issue to examine her privily. (c) 

Where the husband and wife reside without the limits of the 
United States, in addition to the formalities before enumerated, 
the wife must be priyately examined as to whether she voluntarily 
assents to the conveyance, and an attestation of such fact en
dorsed thereon. (d) 

5. Period wit/lin which .1lIortgages and Deeds of Trust must be 
Registered. 

1\0 mortgage or deed of trust for any estate, whether real or 
personal, will be good and available in law, against creditors or 
purchasers for a yaluable consideration, unless proved and regis
tered within six months from its execution; and will then only avail 

(a) 1 R. S. 226. (b) lb. (c) lb. 227. (d) lb. 228. 
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against the creditors of, or purchasers for a valuable considera
tion, from the mortgagor or grantor, from the date of its regIs
tration. (a) 

6. Provisions as to Wills and Testaments. 

No person under eighteen years of age can dispose of chattels 
by will. (b) 

It is essential to the validity of a will of land~, that it should 
be signed by the testator, or some other person in his presence 
and by his direction, and subscribed in his pre~ence hy two \yit
nesses, neither of whom is interested in the devi.,c of said lands: 
or that it shoulll be entirely in the handwriting of the deceased, 
and his name subscribed thereto, or inserted in some part of the 
will, and this fact be established by the e\'idence of at least three 
witnesses. (c) 

Where the will is made in another state, a commission may 
issue to take testimony to establish its execution. (d) 

• 

SOUTH CAROLINA. 
1. EXECUTION, AI'I(NIlWLEIlI;\IE:,\T, ,\:'\D RECORDIXG OF DEE])~. 
2. RELlIiQJTl~II\IE:'iT OF DO\\,lm. 
3. RE1.EAI"E OF E~TATE 111' I:'\UERlT.\Nf'E BY MARRIED \\'0\1.\:'\. 
4. (,!lIlV],,\I);"\:; A" TO WILLS. 

1. E,cccution, .AC!.·'WldCl~gl/ll'nt, and Ii,'conling ~r DI,t'ds. 

No conveyance of lands by deed of bargain and sale, or other 
instrument, shall pass any estate or interest therein, unless the 
same be made in writing, signed, sealed, and recorded in the 
clerk's office of the county where the land conveyed lic~. 

If the person making such instrument shall reside within the 
state, at the time of its execution, then the recording thereof 
shall be within six months from the signing, sealing, and deliv
ery; if the persons making the same reside at the time III 

(0) 1 R. S. 23]. (b) lb. 623. (c) lb. 6]9. (d) lb. 621. 
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any of the other United States, then the recording shall be 
within twelve months; and if without the limits of the United 
States, then the recording shall be within two years: where 
any cOfl\'eyance is not recorded within the respective periods 
here enumerated, it shall be valid only as to the parties them
seh'es, and their heirs, but shall have no effect against per
sons ciailllillg as creditors, or under subsequent purchases prop
erly recorded. No such cUlIveyance shall be admitted to record 
in any County CUllr!, unless the same be acknowledged in person 
by the grantors, or proof of the signing, sealing, and delivery 
thereof be made in open court, by the oath of two credible wit
nesses. Memorandum of livery and seisin made in deeds of 
feoffment, shall in like manner be acknowledged or proved, and 
recorded with the deed; and such memorandum, thus recorded, 
shall be taken and deemed a sufficient livery and seisin. (a) 

A memorial of sales and conveyances, mortgages and deeds 
of trust, whereby lands or slayes, the property of any person re
siding in the state, are charged, are required to be registered in 
the secretary's office, in books to be kept for that purpose. (b) 
\Vhere a deed is to be authenticated out of the state, two or more 
justices of the peace for the county where the party resides, may 
be commissioned by the court of the county where the land lies, 
or by a judge of the Court of Common Pleas, to perform that 
duty. 

2. Rehnqulshment of Dower. 

The wife of any grantor conveying real estate in the manner 
prescribed by law, may, if she be of lawful age, release, renounce, 
and bar herself of her dower, in all the premises so conveyed, by 
going be[')j'e any judge of the Court of Common Pleas, any jus
tice of the quorum, or judge of the COllrt of the county wherein 
she may reside, or the land may be, and acknowledging before 
him upon a separate and private examination, that she did freely 
and voluntarily, without any compulsion, dread, or fear of any 
person whomsoever, renounce and release her dower to the 

(a) Statutes at Large, vol. vii. p. 233. (b) lb. 
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grantee, and his heirs and assigns, in the premises mentioned in 
such deed. A certificate, under the hand of the woman, and the 
hand and seal of the judge or justice aforesaid, shall be endorsed 
upon such deed, or a separate instrument of writing to the same 
effect, of the following purport, and recorded in the office of 
mesne conveyances, or of the clerk of the County Court in the 
county or district where the lands lie. 

Form of Certificate. 

The State of South Carolina, I 
-- District. ~ 

I, F. G., one of the judges of --, (or as the case may be,) do 
hereby certify unto all whom it may concern, that E. B., the wife 
of the within-named A. B., did this day appear before me, and 
upon being separately and privately examined hy me. did declare 
that she does freely, voluntarily, and without cOlllpulsion, dread, 
or fear of any person whomsoever, renounce, release, and forever 
relinquish unto the within-named C. D., his heir>; and assigns, all 
her interest and estate, and also her right and claim of dower, of, 
in, or to all and singular the premises within mentioned and re
leased. Given under my hand and seal this -- day of --. 

Signed, E. B. 
[L. s.] F. G., Judge of --. 

3. Release of Estate of Inheritance by Jllarried lroman. 

Every married woman of the age of twpnty-one years, who 
may be entitled to any real estate as her inheritance, may bar 
herself of the same, by joining her husband in a release accord
ing to the form prescribed by statute. :-;hc must, howeyer, go 
before one of the judges or justices mentioned in the preceding 
paragraph, at any tillle after the expiration of seyen days from 
the exeeution of such release, and upon a priYate examination by 
him declare that she did, at least seven days bejj)re such exami
nation, actually join her husband in executing such release; and 
did then, and at the time of her examination still does freely, 
voluntarily, and without any manner of compulsion, or fear of 
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any person whomsoever, renounce, release, and forever relinquish 
all her estate, interest, and inheritance in the premises mentioned 
in the release, unto the grantee, his heirs and assigns. As in the 
case of the relinquishment of dower, a certificate, signed by the 
woman, and under the hand and seal of the judge or justice as 
aforesaid, shall be endorsed upon the release, or a separate in
strument of writing executed to the same effect; to which cer
tificate an addition to the following effect must invariably be made, 
to wit, that the woman did declare that the release was positively 
and bona fide executed at least seven days before such her exam
ination; and such renunciation shall not be considered as being 
complete or legal, until it has been recorded in the office of mesne 
conveyances, or of the clerk of the County Court, of the district 
or county where the lands lie. (a) 

4. Provisions as to lVills. 

All persons of full age and sound mind, entitled to real prop
erty, may devise the same by writing, to be signed by the devisor, 
or some one authorized by him, in his presence, and attested and 
subscribed by three witnesses in his presence. (b) 

The same formalities are required in the execution of wilIs of 
personalty. (c) 

• 

GEORGIA, 
1. PROnf'IOXS AS TO "·ILLS. 
2. l'OXYEYASCE OF REAL E:5TATE. 
3. REC"RlJ.\TIOX "F DEEDS. 
4. RELL"IOQI'I:5IDIEXT OF DOWER. 

1. Prorisions as to TVills. 

All devises and bequests (If any lands or tenements, devisable 
either by force of the statute of wills, or by that statute, or by 

(a) Statutes at Large, vol. v. 257. (b) lb. 106. (c) lb. voL vi. 238. 
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force of the custom of Kent, or the custom of any borough, or 
any other particular custom, shall be in writing, and signed by 
the party so devising the same, or by some other person in his 
presence and by his express directions, and shall be attested and 
subscribed in the presence of the said devisor by three or four 
credible witnesses; or else they shall be utterly void and of none 
effect. (a) 

Wills or testaments made of any manorR, lands, tenements, or 
other hereditaments, by any woman covert, or person within the 
age of twenty-one years, idiot, or by any person de non sane 
memory, shall not be taken to be good or effectual in the law. (b) 

2. Conveyance of Real Estate. 

All deeds of conveyances, by way of hargain and sale, bona 
fide, of lands or tenements, and executed under hand and seal, in 
the presence of two or more witnesses, and a valuable consider
ation paid, that are proved or acknowledged beti)re a jll<tice of 
the peace, or before the chief-justice, or one of the assist:!llt 
justices, and are registered by the clerk of the court in the county 
where such lands or tenements lie, in a book by him to be kept 
for that purpose, within twelve months from the date of such 
deed; then, and in that case, such deed of conveyance by way of 
bargain and sale shall be, and the same is hereby declared to be, 
good and valid in law and equity, according to the true intellt. 
construction, and meaning thereof. (c) 

Prm'ided, nevertheless, that nothing herein contained shall l'\'

tend, or be construed to extend, tn prevent any person "I' per
sons, who shaH prefer the former mode of conn'yance by ,,'ay of 
lease and release, from using the same, or in the lea,t to impeach 
or discontinue that form of com'eyance, where the same shall be 
preferred by the parties contracting as afore,aid; on condition, 
only, that the said deeds of lease and release hereafter to be 
made, be duly registered in the county where the lands lie, with
in one year from and after the date of such dee(is. (d) 

(0) Hotchkiss' Statnte Law, Ch. Ii, Sec. 3. 
(c) lb. Ch. 15, Sec. 6. 

36 

(h) lb, ~ec. 2. 
(d) lit. 
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Conveyance of Real Estate: Provisions as to Married Women. 

3. Recordation of Deeds. 

All deeds of conveyance, upon being executed in the presence 
of, and attested by a notary public, judge of the Superior Court, 
justice of the Inferior Court, or justice of the peace, and one 
other witness, may be admitted to record in the county where 
the lands conveyed lie. (a) 

,l. Relinquishment of Dower. 

The wife joining her husband in a deed must be privily 
examined before the officer taking the proof or acknowledgment, 
and make a declaration to the following effect, viz.: "I, A. B., 
the wife of C. D., do declare that I have freely, and without any 
compulsion, signed, sealed, and deli\"ered the above instrument of 
writing, passed between D. E. and C. D.; and I do hereby re
nounce all title or claim of dower that I might claim or be en
titled to after the death of C. D., my said husband, to or out of 
the lands or tenements therein conveyed. 

" In witness whereof, I have hereunto set my hand and seal." 

FLORIDA. 
1. COXYEL\XCE OF RE,\L E~T,\TE: PROVI~[OXS AS TO MARRIED WOME:\'. 
2. ,\l'THESTICATJOX OF DEEDS EXECUTED OUT OF THE STATE. 
3. HE('ORDATJOS OF DEEV";, 

4, PROVISIO.'(S AS TO WILLS. 

1. Conveyance of Real Estate: Pro['isions as to .llarried 
llTomen. 

No estate or interest of freehold, or for a term of years of more 
than two years, or any uncertain interest of, in, or out of any lands, 
tenements, or hereditaments, shall be created, granted, conveyed, 

(a) Cobb's Analysis, 210. 
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transferred, or released, in any other manner than by deed in 
writing, sealed and delivered in the presence of at least two wit
nesses, by the party or parties creating, making, granting, con
veying, transferring, or releasing such estate, interest, or term of 
years, or by his, her, or their agent thereunto lawfully authorized. 
unless by last will and testament, or other testamentary appoint
ment duly made according to law. 

Dower in any lands, tenements, or hereditaments in this 
state, may be extinguished by the wife making herself a party 
to the conveyance thereof, for the purpose of relinquishing the 
same; or she may, by a separate relinquishment under her hand 
and seal, executed in the presence of two witne~ses. renounce 
her right of dower, and in no other way whatel'er: PrrH'ilhrl, 
nevertheless, and it is hereby declared, that such relinquishment 
or renunciation of dower shall not, ill either casp, be yalid again~t. 
or binding upon the. wife executing the same, or any per~"n or 
persons claiming through or under her, unle~s it be acc,)mpanied 
by an acknowledgment under the h:lllil and seal of the wife, 
(taken and made separately and apart frOI)] her hu~hand, bel"re 
some judicial officer of this state, when it shall have been made 
therein,} that the said relinquishment and rellunciation of dOIH:,r 
is made freely and voluntarily, and without any c<'lInpulsion, re
straint, apprehension, or fear of, III' frull1 the husband of the party 
making the said relinquishment: and when any such relinqlli:;h
ment of dower shall be made out of this state. the aforesaid 
acknowledgment shall, if made in the United States, be taken in 
the manner as aforesaid, by the clerk or prothonotary of sOll1e 
court of record in the state, territory, ur district in which it shall 
be made, in the presence of the judge or justice, or of one of the 
judges or justices of the court to which the clerk or prothonotary 
who takes the acknowledgment shall belong; and such acknowl
edgment so taken, shall be certified by the clerk or prothonotary 
taking it under seal of the court, if it han> one, and if it have 
none, it shall be stated in the said certificate; and the taking of 
the said acknowledgment and the certificate of the clerk or pro
thonotary shall be authenticated under the hand of the judge or 
justice present at the making thereof, by his certilYing that the 
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said acknowledgment was made in his presence, and that the per
son acting as clerk or prothonotary was, at the time of his so 
doing, the clerk or prothonotary of the court of which he is judge 
or justice: and if any sllcll relinquishment of dower shall be made 
out of the United States, the acknowledgment of the party making 
it shall be taken in the manner as aforesaid, by and before some 
public minister, consul, or vice-consu!' commercial, or vice-com
mercial agent of the United ~tates, residing in the country in 
which the acknowledgment may be taken, and ~hall be certified 
under the hand and seal of office of such public minister, consul, 
or "ice-consul, commercial agent, or vice-cummercial agent. 

Any married woman, owning real e~tate of inheritance in this 
state, may sell, convey, transfer, or mortgage the same, or any 
part thereof, in the same manner as she might do if she were sole 
and unmarried: Prol'ided, the husband of said married woman 
join in such sale, conveyance, transfer, or mortgage, and the same 
be made and authenticated in the manner prescribed by the sev
eral acts in force, regulating conveyances of real estate, and the 
recurding and authenticating the same: Awl prueidcd, also, that 
such married woman shall acknu\dedge, on a separate and private 
examination before the officer or other person appointed by law 
to take her acknowledgment of her execution of any such sale, 
conn'yance, transfer, or mortgage, separate and apart from her 
said husband, that ~he executed the same freely, and without any 
fear or compulsion of her said husband. (a) 

~. Allthrntication of Deeds executed out of the State. 

:\.ll connyances executed out of the state, but within the 
United States, must be acknowledged or proved before a com mis
~iUller appointed 1;)1' that purpose; or if there be no such commis
sioner in the city or county where the cunveyance is to be 
acknowledged, "I' for any reason he is unable to perform his 
duties, then such acknowledgment or proof may be taken before 
any judge uf any court of record of the United States, or any 
state or territory thereof, having a seal and a clerk or prothono-

(a) Thompson's Digest, Sec. 1 and 2, pp. 177, li8. 
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tary, within the jurisdiction of such court. The officer must set 
forth in his certificate of acknowledgment the place at which the 
same was taken, and also that the court of which he is a judge 
is a court of record: and the certificate of the judge must be ac
companied by that of the clerk of his court, under the seal there
of, that he is duly appointed as such judge. 

Where the conveyance is executed in Europe, or X orth or 
South America, it may be acknowledged or proved before any 
minister plenipotentiary or extraordinary, or any charge des af
faires, or consul of the United States resident and accredited 
within the kingdom or state. The chief magistrate of the cities 
of London, Liverpool, Bristol, Dublin, and EdinbLll'gh shall ha \'e 
a similar authority. \Vhere a deed is executeli in allY place out 
of the United States, where there are none 01' the officers named, 
it Illay be acknowledged before tlY" su]"cl'ibill~ witnesses and a 
civil officer of the place; and UPOll a cI'rtificatl' of a con"ul or 
vice-consul of the United States, j;,1' the ~ol'ernment t" which 
place he may belong, to the identity and credibility of the cidl 
officer, such deed may be admitted to recon\. (II) 

1'\0 officer shall receive the acknowledgment Ill' any deed, out 
of the sta.te, unless satisfied that the person making such acknowl
edgment is the grantor in the conveyance, (b) 

The acknowledgment of a married wOll1an can only be re
ceived after a privy examination, as described in a preceding 
paragraph. 

3. Recordation of Dpl'r/s, 

No conveyance of real estate, or any interest therein, shall be 
good in law or equity, against C'l'l,ditllrs, or sllhsC:(]llcnt purchasers 
for a valual,le consideration with,mt notil;e, unless the same shall 
be recorded in the office assigned by law for that purpose. 

To prOClll'l' the recording of any CUll\·cy:tnee. the execution 
thereuf must be acknowledged by the party making the same, or 
I'rll\'(·d upon oat h by at least one subscribing witness thert'lll. be
fore the of nee l' authorized by law to record the same. or some 
judicial officer of the state. (c) 

(a) Thompsou's Digest, Sec. 1 aud 2, p. IS:? (6) lb. 181. (c) lb. 180. 
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4. Provisions as to Wills. 

Every person of the age of twenty-one yea~s, being of sound 
mind, shall have power by last will and testament in writing, to 
devise and dispose of his or her lands, tenements, or hereditaments, 
and of his or her estate, right, title, and interest in the same, 
in possession, remainder, or reversion, at the time of the exe
cution of the said last will and testament, and of the slaves which 
may be possessed by him or her at the time of his or her death: 
Prollir/I'rl, that every such last will and testament shall be signed 
by the testator, or by some other person in his or her presence, 
and by his or her express direction, and shall be attested and 
subscribed in the presence of the said testator or testatrix, by 
three or more witnesses; or else it shall be utterly void and of 
none effect. (a) 

• 

ALABAMA. 
1. ACKxn\yLEDG~IEXT, OR PROB.\TE .. \XI) REGISTRATIO:"I OF DEEDS. 
2. cnX\,EYAXCES BY MARRIED WO)IEN. 
3. PROVI"IOXS A" TO WILLS. 

1. Acknowledgment, or Probate, and Regi:;tration of Deeds. 

Any deed of real estate may be admitted to record, if acknowl
edged 1)y the maker or makers thereof, or be provpd by any of the 
subscribing witnesses thereto, before any judge of the Circuit or 
County Courts, any clerk of the Circuit or County Cuurts, any 
justice of the peace, or notary public. Such officer shall endorse 
thereon, under his hand and seal, a certificate of the acknowledO'-

'" ment or probate. The following is the form of the certificate of 
probate, which may be slightly varied in the case of an acknowl
edgment. 

(a) Thompson's Digest, Division 2d, Title 3d, Ch. 1, Sec. 1, p. 192. 
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The state of Alabama, ~ 
t 

ss. 
-- coun y, 

Personally appeared before me, --, (as the case may be,) 
the above-named E. F., one of the subscribing witnesses to the 
foregoing deed, who, being first duly sworn, deposeth and saith, 
that he saw the above-named A. B., whose name is subscribed 
thereto, sign, seal, and deliver the same to the said C. D.; and 
that he, this deponent, subscribed his name as a witness thereto, 
in the presence of the said A. B.; and that he saw the other sub
scribing witness, or witnesses, (naming them,) sign the same in 
the presence of the said A. B., and in the presence of each other, 
on the day and year therein named. Given under my hand and 
seal, this -- day of --. 

Deeds executed out of the state for the conveyance of land 
lying in it, may be admitted to record in the clerk's office of the 
county where the lands lie, upon probate or acknowledgment in 
the manner required in the case of deeds executed within the 
state, before any judge or justice of any court, ,.r a notary public 
of the state or territory in which the maker of such deed Illay be ; 
but the certificate of probate or acknowled,u;ment must be accom
panied by a certificate of the clerk of thl' court to which such 
judge or justice may belong, that such judge or justice is of such 
court, and that due faith and credit is to be given to any act dune 
by them in their official character; and the seal of office, if any 
there be, shall be affixed to such certificate. 

Any deed or conveyance of lands, tenements. or hereditaments 
lying within the state, will be void and of no effect against a sub
sequent bona fide purchaser or mortgagee, for a yaluable con
sideration without notice, unle~s such deed or conveyance is 
acknowledged, or proved, and certified, and lodged within six 
months after the time of its execution with the clerk of the County 
Court of the county where the lands conveyed lie, to be record
ed. :'iuch deeds, however, if recorded after the time allowed by 
law, shall be valid and effective from the period of their registra
tion. (a) 

(/J) Clay'. Digest. Conveyance., p. 151 to 158. 
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2. Conveyances by J/arried TVomen. 

No estate of a feme covert in any lands, or hereditaments, 
lying within the state, shall pass Ly her deed or conveyance, 
without a previous acknowledgment made by her on a private 
examination, apart from her husband, before one of the superior 
judges, or a judge of the County Court, that she signed, sealed, 
and delivered the same as her voluntary act and deed, freely, 
without any fear or compulsion of her husband, and a certificate 
thereof, annexed to such deed or conveyance, and signed by the 
officer before whom it was made. Where any deed has been re
corded, and the feme covert has not relinquished her right of 
dower in the same, she may make such relinquishment before any 
judge of a Circuit or COllnty Court of the state, or any justice of 
any court or notary public of any other state or territory: and 
such officer having previously examined her, as required by law, 
shall certify the ~ame under his hand; which certificate shall be 
recnrderl in the C' 'urt where the original deed has been recorded, 
and pass the wife's interest. (a) 

3. Provisions as to lVills. 

All persons of sound mind and adult age may dispose by last 
will and testament, of any lands, tenements, or hereditaments 
which they may own; provided that such will be signed by the 
testator, or by some person in his presence and by his direction, 
and attested by three witnesses, who subscribe their names in 
his presence. (b) 

(a) Clay's Digest. Conveyances, p. 151 to 158. (b) lb. 596. 



MISSISSIPPI. 
I, WHAT INTEREST IN REAL ESTATE MUST BE r0XYEYED BY DEED, 
2, PROVIS[O,\'~ AS TO INSTRI')[E:\''i' OF (,'U:\,\'EY,\NCE, 
3, WHF.:\, ACKNOWLEDGMEXT AND RECORDATION E~~E\TIAL TO THE VALIDI

TY OF A CO:\,VEYA,'1CE, 
4, BEFORE lV[[n~1 AC'K:\'OWLEDGMENT OR PROOF TO BE ~[ADE. 
5. WITIII:>I WHAT TI~IE C' ,:>IVEYANI'ES MUST BE RECORDED, 
6, CONVEY,\:\'('E BY MARRIED WU)IE:>I. 
7. AUTHE.\'TICATIOX OF ('''''\'EYA:\,CE:5 MADE orT OF THE STATE. 
B. PROVIHIONS AS TO WILLS. 

1. What Interest in Real Estate must be conveyed by D.'cd. 

All estates of inheritance or freehold, or for a term of more 
than one year, must be conveyed by writing, sealed and de
livered, (a) 

2. Provisions as to Instrument of Conveyance. 

The statute transferring the possession t., the use, without 
livery, on conveyances to use, follows the language of the ~tatute 
in Virginia on the same subject, to which the reader is referred. 

In all deeds whereby any estate of inheritance in fee simple is 
limited to the grantee and his heirs, the words grant, hargaill, sl1f, 
shall be adjudged an express covenant to the grantee, his heirs 
and assigns, to wit: That the grantee was seized of an indefeasi
ble estate in fee simple, freed from incumbrances done or suffered 
from the grantor, (except the rents and services which may be 
reserved,) as also for quiet enjoyment against the grantor, his 
heirs and assigns, unless limited by express words contained in 
such deed; and that the grantee, his heirs, representatiws, and 
assigns, may, in any action, assign breaches, as if such covenants 
were expressly inserted. These proyisions, howeyer, do not ex
tend to leases at rack-rent, or to leases not exceeding one-and
twenty years, where the actual possession goes with the lease. (b) 

(a) Hutchinson's Mississippi Code, 605. (b) H. C. 610. 
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Every estate in lands conveyed or devised shall be deemed a 
fee simple, unless a less estate is limited by express words, or by 
construction or operation of law. (a) 

3. Mien Acknowledgment and Recordation essential to the Va
lidity of a Cont'eyance. 

All bargains, sales, and other conveyances whate\"er. of any 
estate or interest in lands, and all deeds of settlement upon mar
riage, and all deeds of trust and mortgages whatsoever, are void 
as to all creditors and subsequent purchasers for valuable con
sideration without notice, unless they have been acknowledged 
or proved, and lodged \\"ith the clerk of the County Court of the 
county where the property is situate, to be recorded in the man
ner hereinafter described: but such instrument will nevertheless 
be valid and binding, as between the parties themselves, and their 
heirs, and as to all subsequent purchasers with notice thereof, or 
without valuable consideration. (b) 

4. Before whom Acknowledgment or Proof to be made. 

The instrument must be acknowledged by the grantors, or 
proven by one or more of the subscribing witnesses, before a 
judge of the Supreme Court of the state, or a justice of the 
County Cuurt, justice of the peace, or notary public of the county 
in which the land is situate: and a certificate of such acknowl
edgment or proof shall be written upon the conveyance, and 
signed by the judge or justice before whom it was made, and' 
lodged with the clerk of the County Court of the proper county, 
to be there recorded. (c) 

5. Within what time Conveyances must be Recorded. 

The provision on this subject is identical with that of Virginia, 
except that all conveyances, other than deeds of trust and mort
gages, must be recorded within three, instead of eight months. (d) 

No conveyance can be recorded unless it has been either ac-

(a) H. C. 609. (b) lb. 605. (c) lb. (el) lb. 606. 
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knowledged, or proved and certified according to the provisions 
of the law. 

6. Conveyance by Man'ied lVomen. 

No feme covert can either relinquish her right of dower, or 
convey her separate estate, without a previous acknowledgment 
on a private examination apart from her husband, before a judge 
of the Supreme Court, a justice of the County Court, or a justice 
of the peace, that she signed, sealed, and delivered the deed as 
her voluntary act, freely, without any fear or compulsion of her 
husband; and a certificate thereof, endorsed on the conveyance, 
and signed by the officer before whol1l it was made. A feme 
covert may relinquish her dower in this manner, after the re~is
tration of the deed of her husband. (a) 

, 
7. Authentication of Conveyances made 0111 of the 811111'. 

Any conveyance made within the United States, but out of 
the state of Mississippi, may be acknowled~ed or proved bet~ll'e 

any judge of a Federal Court, or any jud!:!;e of a Supreme or :-ill
perior Court of any state or territury within the l' nion. Where 
made in any foreign country,-before any court of law. or chief 
magistrate of any city or corporation "f such country. and certi
fied in the manner in which they usually authenticate acts. (b) 

s. Provisions as to nrills. 

All persons of sound mind, aged twenty-one years, if males, or 
eighteen if females, and unmarried. may dispose of their real and 
personal estate by last will in writing, signed by the testator, or 
by some other person in his or her presence, and by his or her 
express directions: and if not wholly written and subscribed by 
such testator, attested by three or more credible witnesses in case 
of the devise of real estate, and by one or more in case of the be
quest of personalty. (c) 

(a) H. C. 608, 9. (b) Th. 608. (c) Ib. 649. 



TENNE S SEE. 
1. EXECUTION AND ACKNOWLEDGMENT OF DEEDS. 
2. HE(i]STRATION OF DEEDS EXECl'TED WITHOUT THE STATE. 
3. CU:\,VEYA:\,CES BY ~L\RRIED WOMEN. 
4. PROVISIO;\,S AS TO WILLS. 

1. E,1:ecution and AcknOldedgmrnt of Deeds. 

All conveyances, mortgages, and deeds of trust, of either real 
or personal property, must be acknowledged by the parties exe
cuting the same, or be proved by at least t\\'o subscribing witnesses 
in the manner to be described, and thereupon registered. All 
such instruments must be acknowledged or proved before the 
clerk of a County Court, either in or out of term time, and by 
said clerk certified as hereinafter directed. Where any instru
ment is proven before the clerk, he shall endorse on the same the 
following certificate ;-

State of Tennessee, l 
-- county. \ 
Personally appeared before me, --, clerk of the County 

Court of --, A. and B., subscribing witnesses to the within
named deed, who being first sworn, depose and say, that they 
are acquainted with --, the bargainor, mortgagor, &c., and 
that he acknowledged the same in their presence to be his act 
and deed upon the day it bears date, (or state the time proven by 
the witnesses,) or that they saw him sign, seal, and execute the 
same. "Titness my hand, at -- office, this -- day of --. 

-, [L. s.] 

Where the clerk is personally acquainted with the parties who 
have executed a deed, he may receive their acknowledgment, 
and endorse a certificate thereon accordingly. In other cases, he 
shall file the instrument presented to him for probate, and allow 
the party desiring to acknowledge the same twenty days to estab
lish his identity; and if established by the testimony of witnesses, 
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then such instrument shall take effect from the date on which it 
was filed. 

All deeds for the conveyance of land must be registered in the 
county where the land lies; and when it lies partly in two coun
ties, it may be registered in either. 

Conveyances take effect from the period of their registration; 
and where there are two deeds, that which was last executed, but 
first registered, shall have the preference, unless it can be proved 
in a Court of Equity that the last purchaser had full notice of the 
previous conveyance. The liens of judgment and executions 
have preference over any deed not registered at the time such 
lien attached. (a) 

2. Registration of Deeds executed without the State. 

All deeds for land lying within the state, which may be exe
cuted in other states, may be admitted to registration in Tennes
see, upon the probate or acknowledgment of such deeds in pur
suance of the laws of the state where the grantor, or bargainor, 
or witnesses to such deed may live; but the probate or acknowl
edgment of such deeds must be endorsed thereon, with the certifi
cate of the officer before whom taken, that he is acquainted with 
the bargainor, or witnesses, as the case may be, and that he or they 
are inhabitants of the state where the acknowle(lgment is taken: 
and the governor, or secretary, or some judge of the Superior 
Court of such state, must certify that the probate or acknowledg
ment endorsed thereon is in due form; that it is done in pursuance 
of the laws of such state, and Ly the proper officer; and if such 
certificate be made by the governor, or secretary, it ,hall be un
der the great seal of the state. Such instrument must be regis
tered within twelve months from the period of its execution, 
in the county where the lands conveyed lie; and upon such 
proof and registry, shall be effectual to pa" the title to the lands 
conveyed, except against subsequent purchasers for a valuable 
consideration without notice. It is provided by a later act, that 
such deeds may be proven before a notary, under his seal of of
fice, and registered as in other cases. (b) 

(a) Statutos of Tennessee, by ClU'lltbers, 591 to 597. (6) lb. 588 to 593. 
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3. Conveyance by Married Women. 

Conveyances by husband and wife may be proved by the sub
scribing witnesses, or acknowledged before the clerk of any 
County Court in the state, and certified as in other cases, or in 
open court; but it shall be the duty of the clerk before whom 
such acknowledgment or probate is taken, to examine the wife 
pri\'ily and apart from her husband touching her voluntary execu
tion of the same; and if she states that she executed the same 
freely and voluntarily, and without any compulsion on the part 
of her husband, then, and in that case, the said clerk, in ad
dition to the certificate of probate or acknowledgment prescribed 
in the preceding paragraph, shall also endorse the following on 
the back of said deed :-" And A. B., the feme covert, having 
also personally appeared before me, privately and apart from her 
husband, the said --, acknowledged the execution of such deed 
to have been done by her freely, voluntarily, and understanding
ly, and without compulsion or restraint from her husband, and for 
the purposes therein expressed. Witness, J. F., clerk of -
court, at his office, this -- day of --." 

\Vhere a feme covert, from age, sickness, or other cause, is un
able to appear before such clerk, he may issue a commission to 
any justice of the peace, judge of any court of record, or mayor 
of any city or corporation, to take her acknowledgment upon a 
privy examination, and certify the same accordingly. (a) 

4. Provisions as to Wills. 

'Vhere any will is found among the papers of a deceased per
son, or has been lodged with another person for safe keeping, and 
such will and every part of it is established, by the testimony of 
three credible witnesses, to be in the handwriting of the testator, 
and his name is subscribed to, or inserted therein, it may take 
effect as his last will. In all other cases, such will must have 
been written by the testator in his lifetime, and signed by him or 
some other person in his presence and by his direction, and sub-

(a) Statutes of Tennessee, by Caruthers, 594 



KENTUCKY. 575 

How Interests in Land to be Transferred.-Recordation of Deeds. 

scribed in his presence by two witnesses who have no interest 
therein. (a) 

Wills executed in other states must be proved according to the 
laws of such state, and certified in the manner prescribed by act 
of congress; upon which the same may be registered in the 
county where the lands lie. (b) 

KENTUCKY, 
I. HOW INTERESTS IN LAND TO BE TRANSFERRED. 
2. RECORDATION OF DEEDS. 
3. RELINQUISHMENT OF DOWER. 
4. AUTHENTICATION OF DEEDS EXECUTED BY PERSONS RESIDING OUT 

OF THE STATE. 
S. AUTHENTICATION OF DEEDS EXECUTED BY PERSONS RESIDING OUT 

OF THE UNITED STATES. 
O. PROVISIONS AS TO WILLS. 

1. How Interests in Land to be Tml/·~ran·d. 

No estate of inheritance or freehold, 01' for a term of more 
than five years, in lands or tenements, shall be conwyed from 
one to another, unless the conveyance be declared by writing, 
sealed and delivered. (c) 

2. Recordation of Deeds. 

No conveyance shall be good against a purchaser for a valua
ble consideration, not having notice thereof, nor any creditor, 
unless the same is acknowledged by the party or parties who have 
sealed and delivered it, 01' proved by two witnesses to be his, 
her, or their act, in the office of the Court of .'\ ppeals, of a Dis
trict Court, or Court of Quarter Sessions, or County Court, where 
the lands lie, within eight months from the execution of the con-

(a) Statutes of Tennessee, by Caruthers, 706. (b) lb. 593. 
(e) Kentucky Digest, Vol. i. p. 437. 
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veyance, and lodged with the clerk of such court to be record· 
ed. (a) 

No mortgage or deed of trust will be good against a purchaser 
for a valuable consideration without notice, nor any creditor, un· 
less such deed shall, within sixty days after its execution, upon 
the acknowledgment or proof thereof by two subscribing wit· 
nesses, be deposited for record in the office of the clerk of the 
court of the county where the lands, or the greater part thereof, 
lie. (b) 

~Where any deed has been executed, but not acknowledged or 
proved and recorded within the time prescribed by law, it may 
be acknowledged or proved; and upon being recorded in the proper 
office, within four months from such period, shall be effectual 
against all creditors and subsequent purchasers from the time of 
such recording. (c) 

A similar provision is made for deeds which have been duly 
proven or acknowledged, but not lodged in the proper office to be 
recorded within the time prescribed by law. It is provided that 
they shall be good from the time of recording. (d) 

3. Relinquishment of Dower. 

Where husband and wife have executed and delivered any 
conveyance of real estate, if the wife appear in court, and being 
examined privily and apart from her husband by one of the jus. 
tices thereof, shall declare to him that she did freely and willingly 
seal and deliver the said writing, to be then shown and explained 
to her, and wishes not to retract it, and shall before the said court 
acknowledge the said writing again shown to her to be her act; 
or if a similar consent on privy examination be declared before 
any two justices of the peace of the county in which she lives, 
(if resident in the United States,) or before the clerk of the County 
Court; in either case, such writing being also acknowledged by 
the husband or proved by \\'itnesses to be his act, and recorded 
together with such pri\-y examination and acknowledgment be· 
fore the court, on a certificate of the same by the clerk or justices, 

(a) Kentucky Digest, Vol. i. p. 43~. (h) lb. 4!~. (e) lb. 452. (d) lb. 453. 
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shall not only be sufficient to conveyor release any right of 
dower intended thereby to be conveyed or released, but be as 
effectual for every other purpose as if she were an unmarried 
woman. (a) 

4. Authentication of Deeds executed by Persons residing out of 
the State. 

Any person residing out of the state, and intending to convey 
lands situate therein, may acknowledge a deed for such purpo,t· 
before any judge or justice of a Superior or Inferior Court of the 
county, district, or place of his residence; and if either of the grant
ors in any such deed be afeme covert, it may be lawful for such 
judge or justice to examine said feme privily and apart from her 
husband, whether she of her own free will acknowledges such 
deed, and consents that it may be recorded; and such acknowl
edgment by the grantor in the deed, together with the acknowl
edgment and pri\oy examination aforesaid of the feme, if there be 
one, being certified by such judge or justice under his hand, with 
a certificate of the clerk of the court to which said judge or ju~
tice belong,;, with the seal of his office annexed, that said judge or 
justice is an acting judge or justice of his court, shall be effectual 
to pass all the estate and dower which said grantor or grantors 
had in the land conveyed. (b) 

5. Authentication of Deeds executed by Persons r:esidillg out of 
the United States. 

Persons residing in a foreign country wishing to convey lands 
situate in this state, may acknowledge a deed before a mayor of a 
city, consul of the United States residing in such country, or before 
the chief magistrate of such state or country; and any deed duly 
authenticated by such officer taking the same, in the manner he 
usually authenticates his official acts, shall be as effectual as if the 
deed had been acknowledged in the United State,; and certified 
agreeably to the laws in force: and all such officers as shall so 
take the acknowledgment of the husband, shall have the like 

(/I) Kentucky Digest, Vol. i. pp. 440.446. 450. 

37 

(b) lb. 451. 
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power to take the privy examination of the feme, and certify the 
same. Such deeds, however, to be binding on creditors or pur
chaser~ without notice. must be recorded within two years from 
their acknowledgment or proof: it being provided that proof of 
acknowledgment shall be as effectual as in similar cases. (a) 

6. Provisions as to lYil1s. 

All persons aged twenty-one years, and of sound mind, may 
dispose of their real estate by last will and testament; such will 
to be signed by the testator, or by some (,ther person in his pres
ence and by his express direction; and, moreover, if not wholly 
written by himself, or herself, be attested by t\\'o or more compe
tent \"itnesses, subscribing their names in his or her presence. 
Infants aged eighteen may dispose of chattels by will with like 
tormalities. Slaves pass by will as landed property. (b) 

~£ISSOURI. 

1. HOW INTERESTS IX L.\XD MAY BE CO:\'VEYED. 
2. PROOF .. \XIl .\(·KXOWLEDG~[EXT OF DEEDS. 
3. REL[XW'[~[DIE'\T OF Il' .WER BY M.\RRIED ,,·mIAN. 
4. RECORDIXG OF ('O.\\'EY.\XCE,:\. 
5. PROVI:"[U'\S A8 TO WILLS AND TEST.\)[EXT;;. 

1. How Interests in Land may be Conveyed. 

All interests in land, to have any greater effect than estates at 
will, must be created by writing. (c) 

All conveyances in fee, or of a freehold estate, must be sub
scribed and sealed by the person from whom the estate or interest 
conveyed is intended to pass, or his lawful agent. (d) 

(a) Kentucky Digest, Vol. i. pp. 450, 431. 
(b) Statute Law of Kentucky, Vol. ii. 1546. 1542. 
(e) Revised Statutes, 529. (d) Ib. 221. 
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2. Proof and Acknowledgment of Deeds. 

The proof or ackilOwledgment of every conveyance affectmg 
any real estate in law or equity, shall be taken in the following 
manner. First. If acknowledged or proved within the state, by 
some court having a seal, or some judge, justice, or clerk thereof; 
or some justice of the peace of the county in which the real 
estate conveyed or affected is situated. Second. If acknowledged 
or proved without the state, and within the Vnited States, by any 
court of the United States, or of any state or territory huying a 
seal, or the clerk of any such court. Third. If acknowledged or 
proved without the United States, by any court of any state, 
kingdom, or empire, having a seal, or the mayor of any city hav. 
ing an official seal. (a) Such court or officer shall endorse on 
the instrument a certificate of its acknowledgment under the seal 
of the court, or under the official seal of the officer, if he has 
one. (b) 

Such acknowledgment cannot be taken, unIe,;s the person 
making the same be known to one judge of the court, or the olfi. 
cer before whom it is taken, UI' his identity be established by twO) 
credible witnesses. (c) 

The certificate must state the fact of acknowledgment, and that 
the person making the same is known to the otlicer or court, or ha:i 

been identified by the testimony of two witnesses, whose names 
shall be mentioned. (d) The execution of any instrument con· 
veying real estate may be proved by the testimony of a sub· 
scribing witness; or when the witnesses are dead, or cannpt be 
had, by evidence of the handwriting of the party, and of at least 
one subscribing witness, given by two credible witnesses to each 
signature. (e) 

No proof by a subscribing witness can be received, unless the 
witness is either known or identified, as in the case of acknowl. 
edgment. The certificate of proof in such case must set forth 
the fact that the ~ubscribing witness was either personally known 
or identified, and also the proof given by ~uch witness of the 
execution of the instrument, and of the fact that the person whose 

</I) R. S. 2:):2. (b) lb. (c) lb. (d) lb. (e) lb. 
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name is subscribed to it as a party, executed the same, and that 
such witness subscribed his name to the instrument as a witness 
thereof. (a) 

There are also provisions for the proof of an instrument where 
both the grantor and subscribing witne~ses are dead. 

3. Relinquishment of DOlrer by Jlarried TVoman. 

A married woman may relinquish her dower in any portion 
of the real estate of her husband, by allY conveyance thereof, exe
cuted hy herself and husband, and acknowledged and certified in 
the following manner. The relinquishment must be taken before 
some court or officer authorized to receive the proof or acknowl
edgment of conveyances of real estate. The relinquishment can
not b(~ taken, unless the married ,,·oman is either personally 
known to the court or officer, or her identity is established by 
the te:-:timony of two credible witnesses; nor unless she is made 
acquainted with the contents of the conyeyance, and acknowledges, 
on an exall1ination apart from her husband, that she executed the 
same, and relinquishes her dower in the real estate therein men
tioned, freely, and without compulsion or undue influence of 
her husband. The certificate of relinquishment must set forth 
the preceding facts, as to the identity of the married woman, her 
privy examination, and acknowledgment. 

There are similar provisions as to the conveyance by a mar
ried woman of her separate estate. 

4. Recording of Conveyances. 

All in,truments conveying real estate, acknowledged or proved 
and certified in the manner which has been set forth, must be re
corded in the office of the recorder of the county where the land 
lies: and until deposited for such record, shall only be valid be
tween the parties, and persons having actual notice of their exist
ence. But a conveyance, from the time when it is filed for 
record, imparts notice to all persons of its contents; and all subse-

(a) R. s. 223. 
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quent purchasers and mortgagees are deemed in law and equity to 
purchase with notice. 

5. Provisions as to Wills and Testaments. 

All persons may dispose of real property by will, who are of 
sound mind and have attained the age of twenty-one years. In 
the case of personal chattels, all persons who are of sound mind 
and over eighteen years of age may dispose of the same by will. 
~o married woman, however, can make a will, unless the power 
is conferred upon her by marriage settlement, or authority in 
writing, executed by her husband before her marriage. All wills 
must be in writing, signed by the testator or some one in his pres
ence and by his direction; and must be attested Ly two or more 
competent witnesses, subscribing their names to the will in the 
presence of the testator. Where the name of a testator is sub
scribed to any will by another person, such person shall subscribe 
his own name as a witness, and state that he subscribed the tes
tator's name at his request. (a) 

---
ARKANSAS. 

I. EXECUTIO:-; AND ACK:-;OWJ.EDG~IE""T OF DEEDS. 
2. CO:-lVE\'ANl'E~ BY MAltRlEU wmll:::-<. 
3. PROVI"IU:-;:', AS TO WILLS. 

1. Execution and Acknowled~mellt of Deeds. 

Convc\'ances of real estate must be executed in the presence 
of two disintereste(l witnesses, or in default thereot~ be acknowl
edged hy the gralltllr in the presence of two such witnesses, who 
shalllhell subscribe the conveyance, and attach to it the date of 
their subscription; unless the execution of such conveyance is 

(/I) R. S. 1077 
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duly acknowledged by the grantor before an authorized officer. 
Conveyances may be proven or acknowledged within the state, 
before the Supreme Court, the Circuit Court, or either of the 
judges thereof, or the clerk of either of said courts, or before the 
County Court, or the presiding judge thereof, or before any 
justice of the peace, or notary public: if within the United State", 
but out of the state, before any court of the United States, or of 
any state or territory having a seal, or the clerk of any such 
court, or before the mayor or chief officer of any city or town 
having a seal of office: if without the limits of the United States. 
before any court of any state or kingdom having a seal, or the 
mayor or chief officer of any town having an official seal, or be
fore any officer of such country having a seal, who is authorized 
hy its laws to take probate of the conYeyances of real estate in his 
own country. In any of the cases mentioned in the two last 
clauses, the conveyance must be attested under the official seal of 
the court or officer before whom the probate is had. l\There a 
grantor or witness is unknown tn the court or officer taking the 
probate or acknowled!!;ment of a deed, such court or officer may 
receive testimony to establish their identity; and shall endorse 
such testimony on the conveyance. A deed may be proven by 
the testimony of one or more subscribing witnesses. Instruments 
so proven or acknowledged may be recorded in the county where 
the land conveyed is situate. (a) 

2. Conveyances by jWarried Women. 

A married woman may convey her real estate, or relinquish 
her dower, by a deed thereof executed by herself and husband. 
and acknowledged and certified in the following manner. The 
feme coyert must voluntarily appear before the proper court or 
officer, and, in the absence of her husband, declare that she exe
cuted the deed or relinquishment in question of her own free will. 
for the purposes therein contained, "'ithout compulsion or undue 
influence of her husband. The court or officer before whom such 
acknowledgment or relinquishment is made, shall endorse a certifi-

(a) R. s. 1e8 to 192. 
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cate thereof upon the conveyance, to be signed (as the case may 
be) by the clerk of the court, or by the officer under his official 
seal. (a) 

3. Provisions as to Wills. 

A will of chattels may be made by a person aged eighteen; of 
real estate, by a person aged twenty-one years. A will, with the 
signature and entirely in the handwriting of a testator, may be 
established without any attesting witness, by the evidence of 
three disinterested witnesses to the handwriting. In any other 
case, a will must be subscribed at the end thereof by the testator, 
or some person for him, who shall state that his signature is made 
at the testator's request; and such subscription shall be made or 
acknowledged by the testator, and the instrument at the same 
time declared to be his will, in the presence of each of two wit
nesses, who shall sign their names at his request at the end of the 
will as witnesses. Citizens of the United States owning real or 
personal property in this state, may devise or bequeath the same 
by last will and testament, executed and proved according to the 
laws of the state or territory in which the same may be made. (b) 

LOUISIANA, 
I. DEEDS. 
2. TE8TA~IEXTS. 

1. Deeds. 

The common law conveyances for the transfer of property 
are unknown in this state. Immoveable property may be trans
ferred by an act of sale, either private, under the signature of the 
party, or public or authentic, when executed before a notary pub-

(a) Revised Statutes, 188 to 192. (b) lb. 764. 770. 
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lic and attested by two witnesses; or in case the vendor is blind, 
by three. Private acts of sale are, however, equally valid, not 
only between the parties, but as against third persons, from the 
day of their registry in the proper office. 

Acts for the transfer of immoveable property, passed in the 
parish and city of Orleans, whether before a notary public or not, 
will have no effect against third persons but from the day of their 
being registered. (a) 

Conveyances executed out of the state, may be proved or ac
knowledged before a commissioner appointed by the governor for 
that purpose. 

2. Testaments. 

All wills must be in \\Titing, either drawn up by the testator 
himself, or some third person under his direction. The formalities 
connected with the nuncupative and mystic testaments are so 
minute, that it would be useless to detail them, as no unprofes
sional person should act upon them without the advice of counsel, 
or of the notary, whose intervention is required. An olographic 
testament written, dated, and signed by the testator himself, will 
be valid, whether executed in or out of the state. Testaments 
made in other states according to the formalities of the local law, 
will be sufficient to transfer any kind of property situate in Louis
Iana. 1\0 ,yoman can in any ca~e be a witness to a will. 

(a) Act of 1827, 138, 5. 



TEXAS. 
1. WHAT INTERESTS MUST BE CONVEYED BY DEED. 
2. PROVISIONS AS TO INSTRUMENT OF CONVEYANCE. 
3. NECESSITY OF RECORDATION, AND PROOF UPON WHICH IT IS ADMlSSI· 

BLE. 
4. PERIOD WITHIN WHICH CONVEYANCE MUST BE RECORDED. 
5. MODE IX WHICH MARRIED WO~lAN MAY DISPOSE OF HER PROPERTY 
6. PROVISIONS AS TO WILLS AND TE~LD[Ei\'T~ 

I. What Interests must be Transferred by Deed. 

No estate of inheritance or freehold, or for a term of more 
than five years, can be conveyed except by deed in writing, sealed 
and delivered. (a) 

2. Provisions as to Instrument of Conveyance. 

Any instrument to which the person making the same shall 
affix a scroll by way of seal, shall have the same force and obli
gation as if actually sealed, provided that the scroll be recognised 
as a seal in the body of the instrument. (b) 

Words of inheritance are not necessary to create an estate in 
fee simple. (c) 

3. Necessity of Recordation, and Proof upon which it is Admis
sible. 

All bargains, sales, and other conveyances, of any lands or 
hereditaments, whether made for passing an estate of freehold, or 
inheritance, or for a term of years, and all deeds of settlement up
on marriage, and all deeds of trust and mortgages whatsoever, are 
void as to all creditors, or subsequent purchasers for a valuable 
consideration without notice, unless acknowledged or proved, and 
lodged with the clerk of the county where the property is situate 

(a) Acta of February, 1849, p. 153. (6) lb. (c) lb. 
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for recordation: but valid and binding as between all other per
sons. (a) 

A conveyance may be admitted to record upon its acknowl
edgment hy the grantor, or proof by two witnesses before the 
County Court, or the clerk thereof, where the lands are situate; 
or upon the certificate of a district judge, or chief justice, or no
tary public, under his official seal, that the instrument was ac
knowledged or proved as required. A conveyance may also be 
admitted to record, upon a certificate under seal of any two jus
tices of the peace for any county in the state, annexed to the deed, 
of the following effect :-

State of Texas, ~ t 't 
OWl. -- county, 

Form of Certificate. 

We, A. B. and C. D., justices of the peace in the county afore
said, do hereby certify that E. F., a party to a certain deed bear
ing date on the -- day of --, and hereto annexed, personally 
appeared before us, in our county aforesaid, and acknowledged 
the same to be his act and deed, and desired us to certify the said 
acknowledgment to the clerk of the county of --, in order that 
the said deed may be recorded. Given under our hands and 
seals this -- day of --. 

A. B., [L. s.] 
C. D., [L. s.] 

4. Period within which Conveyance must be Recorded. 

All conveyances, deeds of trust, and mortgages, will take effect 
and be valid, as to all creditors and subsequent purchasers with
out notice, for a valuable consideration, from the time only when 
such instrument is acknowledged, proved, or certified, and de
livered to the clerk of the proper court for recordation. (b) 

5. Mode in which Married Woman may dispose of her Property. 

Where the estate of a married woman is conveyed, husband and 
wife must join in the execution of the deed; and the wife must 

(a) Acts of February, 1840, p. 154. (b) lb. 156. 
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appear before a judge of the District Court, or chief justice of the 
County Court, or notary public, and being examined priyily and 
a.part from her husband, declare that she did freely and willingly 
seal and deliver the said writing, (to be then shown and explained 
to her,) and that she wishes not to retract it, and acknowledges the 
same to be her act; and the officer shall annex to the conveyance 
the following certificate. (The form of the certificate is the same 
as that which has been already given, with a statement in addition, 
that the various requisitions of the statute, specifying them, have 
been pursued.) (a) 

6. Pr(lvisions as to lVills and Testaments. 

All persons aged twenty-one years, who are of sound mind, 
may dispose of property by last will. The will must be signed by 
the testator, or some one in his presence and by his direction; 
and unless wholly written by him, must be attested by two wit
nesses over the age of fourteen years. (b) 

(a) Acts of IH·.11 and 41, p. 144 j and 1846, p. 342 
(b) Acts of 1839 and 40, p. 167. 
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IMPORTANT NEW LAW BOOKS, 
Published by D. Appleton 0/ Company, 200 Broadway, N. Y. 

I. 

A DIGEST 
OF 

THE DECISIONS OF THE SUPREME COURT OF 
THE UNITED STATES, 

FROM ITS ORGANIZATION TO THE PRESENT TIME. 

BY JAMES P. HOLCOMBE, 
EDITOR. OF II SMITH'S MERCANTILE LAW," If LEADING CASES," E'Tt:: 

One volume, large 8vo, of 678 pages. Price $6 . 

.. The present volume containR a di~"Rt of all the decisions of the Supreme Court of the 
Vnited S'ates, from its organization to the present tim~ ; embracing the reports ofDaUas, Cmnch, 
'Vheaton, Peters, nnd Howard. The compiler has not confiner! himself, in the preparation of 
the work. to n dry and meagre statement of the points of law decided by the court in the differ
ent C:J8('R, but has bought to enhance its practical value, by embodying with the digest of each 
decision. Ruch a portion of the facts of the caBe and the reasoning of the court, as was necessary 
to its COlllpiO"t.· elucidation. As the result of this system, the work embrac',s, not only the judg. 
ments of the court, but the grent body of the dicto of its judges. which. though not absolute 
authority, commnnd respect and deserve nttention. These have been given, in general, in the 
langong.· of the court itself To brin~ so large an nmount of matt"r within the coml'"" of a 
single volume, he has been compelled to avoid nil r"petition of decisions which mig-ht Beem 
equnlly appropriate to various titles; but that this circumstance may occasion no inconvpnience 
to the Stuuclit. he has I"l'pnred a copious inJe~ of the entire contents of the work, by a reference 
to which tIl>' varl",," places in which nny subject hns been treated rna)' be discovered at a ~Iane'. 
Where, os is oft"n the cnse, the 8nme point has been frequently settled by the court, the different 
ca"'8 have been grollpl,d togt·thcr in 0 single reference . 

.. The volume is submitted to the indulgence of the profession, in the hope that it will diffu.e 
o knowledge of the decisions of the court, and facilitote their examination."-Preface. 

OPINIONS OF THE WORK. 
From llon. L,~i IVoodbuT1j, Associlll. Judge of t"e United State3 Supreme Court . 

.. I hnve ,aken milch pleasure in examining the Dig,·.t of the Decisions of the Suprem', 
rOllrt of tl". l'lIited Stotes, by J. P. Holcombe, Esq., which you have been so kind IlB to plae,· 
1Il rn) hnnds. . 

.. TIll' nrrangement of the matter seems to be clear. The points in the cases are jll!th' 
,li.cr:mmat.·,1 ; ant! the references. ~o for os tested. appear accurate. 

II As n compnct nnd conyenient indf"x to near fifty volumps of reports, it mu~( prove V(>f, 

useful to the profe ... ion. Respectfully, 
LEVI WOODBl'RY." 

From t"e llofl. R. B. Toney, Chu,f JU8taee of the SlJpreme Coltrt of the Cniled Slnlps. 
u 'VASnJ'l;I;T():\, . .Tnn. 26. I ~ t~ . 

.. I hnve fr,·quently tluring the present Term turned to Holcombe's Digest of the D"c"ions 
of the Supreme Court. which you left with me some weeks "go. in order that I might be oble, 
according to your reque"t. to express an opinion of the work. I have found it well and con· 
veniently nrranged, ond as fnr os [ have examined, oecurate in its statements ond references, 
__ nd I think it ;. worlhv f a liberal support from the members of the Bar. 

R. B. TANEY." 



HOLCOMBE'S SUPREME COURT DIGEST. 

OPINIONS OF THE WORK. 

From the lIon. R. B. Taney, Cltief Justice of the Supreme Court of the ['IIi/cd Slate8 . 

.. \VAsHtXGTU:O<, Jan. 26, 1848 . 

.. I have frequently during the present Term turned to Holcombe's Digest of the Decision! 
of the Supreme Court, which you left with me some weeks ago, in order that I lIlight be able 
Rccording to your request, to express an opinion of the work. I have found it well and con
Teniently arranged, and as far as I have examined, accumte in its statements and references,
and I think it is worthy of a liberal support from the members of the Bar. 

R. B. TANEY." 

From George IVood, Esq. 

"NEw-YORK, Jan. 27,1848 . 

.. I have delayed writing to you in order that I might, in the midst oi my avocations, 
examine Holcombe's Digest. I have been much gratified with the perusal of considerable pam 
<>1 It. The plan is a good one. The Index is copious and accurate. It has claims to merit 
beyond being a mere Digest. The statement of facts and illustrations accompanying the most 
lInportant cases will be very useful, even to those who have opportunity to consult the Reports 
at large. The Synopsis will be an important auxiliary to a more detailed examination of the 
cases. 

GEORGE WOOD." 

From the Hon. Rufus Choate. 

"BOSTOX, Feb. I, 1848. 

" I have examined with some degree of attention, portIOns of Holcombe's Digest, constitut
ing together I presume a fair specimen of the whole work; if they do so, I think it an excellent 
one. The points adjudged seem to be completely apprehended, their conditions and limita
tions appreciated, and the results tersely, briefly and clearly expressed. 

RUFUS CHOATE." 

From Clement Cox, Esq. 

" GEORGETOWN, D. C., Jan. 10, 1848. 

.. .. .. .. "The plan of a separate Digest of the Decisions of the Supreme Court I 
regard as judicious, since it has enabled the author to condense within the compass of a con
venient volume, the expounded wisdom of that learned tribunal from the period of its original 
organization. * * *"* * 'It '* 

" The execution of the work strikes me as being equally commendable with the plan. The 
arrangement is methodical, and the statement of points is clear, and, so far as I have traced 
correct. The value of the work to the practitioner is materially enhanced by a full compilation 
of the orders and rules of the Court, promulged from time to time for its own government, and 
for regulating the practice in Equity and in Admiralty of the subordina te Courts of the United 
State8; and by a systematic table of all the decisions of the Court down to the close of its last 

term. 
u On the whole, I promise myself much assistance from the work, and do not doubt that it 

.,..ill b" received by the profession as a very acceptable acquisition to their libraries. 
CLEMENT COx." 



A CO~IPENDIUU OF MERCANTILE LAW. 
BY JOHN WILLIAM SMITH. 

FRO;l! THE THIRD AND LAST ENGLISH EDITION. 

GREATLY ENLARGED BY THE ADDITION OF NOTES, AND 
REFERENCES TO AMERICAN AUTHORITIES. 

By JAS. P. HOLCOMBE .L'W Wl\1. Y. GHOLSON, 
OF CINCIN:<ATI. 

One handsome Bvo volume. Price $4. 

The leading American anthorities on all the subjects of the text have been incorporated in 
the references of the original work, and numerous notes inserted throughout the volume, 
pointing out the most important caseS of conflict between the. English and American Law. 
The volume forms a brief but comprehensive outline of Commercial Law in the United 
States, and supplies (it is hoped) a desideratum which has long been felt by the l'tlcrchant, a9 
well as the Student and Lawyer. 

OPINIONS OF THE WORK. 
Extract -f a Leiter from the llon. Ex-Chancel/or Kent . 

•. XEW-¥ORK, June 19, 1247. 

"The Book or Mr. Smith on Mercantile Law I think to be excellent and orhigh aUlhun!J. and I he:.: leave to 

recommend it to patrona:e with my strong approbation. 
JA~IES KENT." 

Extract of a Let(er from the lIon. JVilliam Kent, late Prof. of Law in Harvard University. 
lilt i. surely quite unne<>esllary to express an opinion on this well known work of the remarkable b.wyer, whOM 

Irematore death has been so sincerely deplored by the Jlrnfe~ion in America, as well as England . 
.. This edition apllears to me to Le the best thnt has appeared among,t u!; and lhe 1\" ,,1(', of th~ AmericaD 

tditors, Me,);rs, Ilolcombe and Gholson, are very well done, and will be found, by the American .. tudent aDd 
awver, llI;eful adJitiuns to the original work. 

WILLI A~J KENT." 

Extract of a Letter from the llon. Rufus Choate. 
I' nO"TO:"f. June 11. ]~·r:" . 

.. I had becD somewhat familiarly BCfluainted wifh I Smith', Mercantile Law.' from its first appear:lnce : and 
well recollcct Illat once citing it before :\lr. Justice 8tory, he interruptt.'tI by S:I)'lIIg, 'nnd a Vl!ry e:c.:cellt.'nt work it. 
.. ' Thi, I loppose to he quite the universal Jucigment of the I'roft'i!oion. I h3\'e not been able to examine the 
a .. Mitionl of Meu.n. Holcombe and Glwlsun minutely, but I ha\'e read their nules on several distinct lltles, and 
thuught them excellenL 

•• The more authoritative of the Americau determinations are collected, and their doctrinl·~. whether in concnr· 
rence With or ID diuent from the English casel, nre summed up with .omething like the breVity, tersencu, and pre-
ClJlon ofltyle of the te:ll itself. 

RUFUS CHOATE." 

Extract from tlte late Judge Story to the Author . 
•• I consider YODr work among the mOlt valuable additions to judicial literature, which have &ppeared 

fur many years. The' Notes' are excellent, nnd set forth the leading principles of the various cases In 

the must labllfac10ry form, with an accuracy and nicety of discrimlDation, equally honflrable to vourself and to ODr 
common l,rolesslt1n. I know not, indeed, if any work can be found which more perfectJy accompusnes the pur"os~ 

of the 8 athor." 

N,w- York Courier and Enquirer . 
.. It il hanlly necessary to commend thil work to the nolice of the legall'rof~.5sion. The estimation in which It 

II held by the highest judicial authunties in England, the judgments of Courl!; expressed in conformity with III 

4octnnc!I, Dnd tht! high commendation bestowed upon it by our own Justice ='tory. commuhlcah:~tI to the anthor 
Ihortly after itlilublication, are probably familiar to most American lawyers. It may, however, be well to remmd m~,.. 
canlile mpn. and Ineleed all penllns engaged in bUliness punnitt, that this I Compendium' Will not Ilnly save them time 
1'11111 money, bot aWurd th~m the means or judging precilely when they need le~al athll.:e, h IS diVided IOto foar 
buokiIJ. The tint treats of Mercantile Persons; Ih~ ... econtl, of Mercantile I"roperty: the third, IIf ."\tt.'rcantlle Coa
tracts; the fourth. or Mercanule Remelhe!: and under the5e general dl\'lsions the work is divided Into chaptera, 
ueatm;.: fully or every calC wlllch eftn (lrulll:lllly occur among busines! mt'n, and coDtalDing the d'.~cI5ionl of the 
1 •. .:h"l\ courlJ ID England "Dtllhe United States. The editon have I!:teallyenh:lucw the value of the work by. 
running comruf'nlluy upon the moll important AmencaD dedmonl, poiDtio.g out the cues in winch there axisla &111 
eonniet of lluthOrlly, Rod directinl' attention to the nn'acasel whlcb have &riaen for adjudication amOIl& ua." 



HOLCO~IBE'S SUPREME COURT LEADING CASES. 
D. Appleton 0/ Company have recently published 

A SELECTION OF 

LEADING CASES UPON COMMERCIAL LA W: 
DECIDED BY THE SUPREME COURT OF THE UNITED STATES: 

WITH NOTES AND ILLUSTRATIONS, 

BY JAMES P. HOLCOMBE, 
AUTIIOR OF" INTRODUCTION TO EQUITY JURISrRUDENCE," EDITOR OF " SMITH'S ~IERCANTILE LAW," ETC. 

One handsomely printed volume 8vo, of 500 pages. Price $4. 
The objects and character of this volume may not be perfectly comprehended from its title. 

It contains nearly all the cases decided by the Supreme Court of the United States, upon the 
most important and interesting questions of mercantile law. A full report of each case is given. 
accompanied by an elaborate note or essay, referring to the kindred English and American 
authorities, and quoting so much of the opinion and reasoning of other courts, as would illus
trate, develope, and apply the principle of the leading case. The cases selected, have not been 
confined to those classes of subjects which are chiefly int~resting upon the seaboard, and in the 
large commercial cities; but embrace the various branches of mercantile law, in the most com
prehensive sense of that term, and which enter into every form of contract that can exist between 
men; as, for example, Agency, Partnership, Illegal Contracts, Sales, Fraud, Payment, Usury, 
Bills of Exchange, and Promissory Notes 

'Vhen the P;lblishers consider the distinguished position of the Court whose decisions are 
repolted, the magnitude of the particular causes, the emmenCe of the counsel engaged in their 
discussion, the fame which has been reflected upon the names of :\larshall, ,V nshington and 
Story, by the learning nnd ability which are displayed in these opinions, and the general desire 
to harmonize the conflicting decisions of the several States upon mercantile law, nnd to give to 
our country a unifornl, homogeneous, nnd national sy~tem, they cannot but regard the claiIDI 
of this volume upon the attention of the l,rull·"'lOn, as impusinc:. 

From numerous testimonia!s to the value of the work. and~ the fidelity and learning witll 
which it has been prepared, they have selected the followillO' recommendation of Chancellor 
KENT, the highest living American authority upon any questio~ of law: 

Extract of a Letter from the Hon. Ex-Chancellor Kent. 
" • . .. "NEw-YoRK, Jone19,1847. 

The work 0[;\1. Holcombe, on Leadm~ Cases on Mercnntlle Law, ~s a learned and o'iefui pnblication. Tbe 
eues collected are very Important, and such as 1 haye long stodlerl; and IllS noles lu\\'e added mucb to their eluCl
tlation and vOliue. In my opit.! IU, eve,/, lawyer who means to be a master of commercial law should possess or 
hllve a thorough kDowl~dge of the \Vurl[ I , 

JA:\IES KENT." 

A POPULAR AXD PRACTICAL I:'\l'RODUCTION 
TO 

LAW STUDIES: 
A:'iD 

To every DeparlrnRni. of lhe L~~al P"!f;,ssion, Ciril, Criminal, and Ecclesiastical. 
WITH AI( ACCOUNT OF THE STATE OF LAW r:-1 IRELAND A"D SCOTLAND, AND OCCASIOIiAL 

ILLUSTRATIOl!S FI!O,r AMERICA" LAW. 

BY SAMUEL WARREN, F.R.S. 
Se .. nd Edition, entirely re-modelled, re-written, and greatly enlarged, with an American Index. 

One handsome 8vo volume, of 750 pages. Price ~3 50. 

IMPORTATION OF ENGLISH LAW BOOKS. 
D. Appleton ~. Company, lYew- York, 

Are prepared to execute (and respectfully solicit) 5pecial orders for the Importation of ENGLISH 
LAW BOOKS, by the sl\Igle \'Olume or otberwlse. Huvl\lg a branch of thel'r ho . L d 
M b f th Le I P c· . h Ii use m on on, em ers 0 e ga rOle88lon may wit con dence rely upon In ",. ord b' I 
executed on the most favorable terms. ~.. prs emg prompt y 

()::7' AllIE RICAN LAW BOOKS supplied on thfl most favorable terms. 
4 




