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or TilE 

BRITISH DOCTJ,:l~E 

WHICH S[:DJECTs TO c,<'1Tnr A :,EUTRAL TR.\:.-f 

NO'!' OPI" 1:\ Tl:'.1E OF 1'L,\CE. 

J"" times of ppacc) among all nations, tll(:ir 
t'om,,11 Tl' ial i ntl'rcoursc i" undt'r no otl]('r rf'st ric­
ti(>l.lS than what may be imposf'd by their re"pee;> 
fiv(' law:;, or their mutu~1 compacts. ~o olle or 
morc nations can justly comtrolll tlte cOlllmerce Leo 
twoen any two or more of the others. 

'\Then war happells between allY two or mOl'C 

natiolls, a question ari~r',), ill what respect it can 
affect the commCl~CC of llation') not ellgaged ill the 
war ~ 

Between the nations not engaged in the W:l.f, it 
i'l evident that the commerce cannot I'e ali"cdLlI at 
all by a war between others, 

As a nation not engaged in the war remains ill 
the same relations of amitv and of commercial 
pursuitl:l with .each of the 'belligercnt nations as 
existed prior to the war, it would se('m that the 
War .could-not ~flect thL' intercourse between tlte 
neutu,l ,and either of the bolligerent lIations; and 
~ .he .noutral .nation ,might treat and trade with 
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either or both the belligerent nati~ns, with the 
same freedom as if no war ha~ anse~ between 
them. This, as the general rule, IS suffiC).ently esta-
blished. . 

But inasmuch as the trade of. a neut~al natI?n 
with a belligerent nation might, I~ certam spl;claf 
cases, affect the safety of its a~tagomst, us~ge, tound­
t'-:"n the principle of necessIty, has admitted a few 
cxcep~ -''1S to the "enerat rule. 

Thus, al~:"lstru~ents of war, going into the hands 
O! one belhge.f'--_t nation, may be intercepted on the 
high s~as by Its au '--rsary. . 

In like manner, a ll(;u.'·al trade With a place ac­
tually besieged is liable tv "e interrupted by the 
besiegers. 

It is maintained also on one sidt., though strong­
ly ~ontested 01: the other, tl~at the property of a. 
natIOn at war, III a neutral Ship, may bt. <;eized and 
condemned by the enemy of that nation. 

To these exceptions Great Britain has t.l1der­
taken to add another, as important as it is Il~W. 
She asserts a right to intercept the trade of neutra\!\ 
with her enemies in all cases where tlle trade, as it 
respects the ship, the cargo, or e,'en the individual 
port of de~1ination, was not as free before the war 
as it is made during the war. 

In applying this doctrine, the British govern­
ment and. courts have not as yet extended it be­
yond the trade of neutrals on the coasts and with 
the colonies of enemies. But it is manifest that 
this limitation is founded in consideratimlS of expe:­
diency onl?; and that the doctrine is necessarily 
applicalJle to every other branch of neutral com­
merce with a belligerent ilation" which was not 
open to the same nation in time of peace. Jt miglt.~ 
indeed with equal reason be .extended farthelli. . It 
might be <1HJlied to the case of a trade legally, per~ 
mitted to foreign natio~ in time. of peace., hu.t.IWt 



Ilctlla~l!J ~arrie~ on Ly them in time of peaf'c; bc­
causem tmleotpeaceactllallycarricd on IH,the natiorr 
i~self; and which .is taken up by f(Jl'eigr~nations ill 
tlm~ of war only 111 consequencE' of the war, which, 
by mc:easing the ri~ik or Ly finding other employ­
ment tor the \t~~scls anfl seamen of thl' nation it­
sclf~ invites neutral traders into the de!;erted chan­
npls .. In both case~ the nentral intprrention may 
be s~ld to result from the pressure of the war; 
and 111 Loth cases the effect i~ the sallie to the bcl­
ligt'rent; since, in hoth, neutrals carry on fOl' him 
a. t~ade auxiliary to his prosperity ant'- his r('vemH', 
which he could no long·(·r earn' on for him",·I!'; 
and w.hich at the same time, bv fiberatillg' his naml 
facultic8 for the pnrposes of -war, enahlt· him to 
carryon the war \\ ith more vigour and dt'l'ct. These 
inferences cannot he impaired II.\' am' soune!. di­
stinction between a trade of f()\'(·i!.!,'Ilt'I'-' with col,)­
nies, and a trade of foreigners with the ports of til" 
mother country. Colonies, more especially whell 
they are altogether Sit ~ject to the same authority 
which governs the parellt state, arc integral part~ 
of the same dominioll 0\' (,Illpire. A trade', there­
fore, betwee'll a colonial port and a port of the pa­
rent or principal state, is l'rcl:i'icly of tIlt same na-, 
lure with a trade betwl'(on one and another port 01 
the latter: and a lralic lJetween a colon \- and a 1'11-
reign port i:.;, in like mann!"r, preci~wl)' the same 
with the tractr hetwf'('U a forcigu port and the parent 
country; which is only a. more consirler~ble, as a 
coltl\lV ma V be a less consHlcrnble, part ot the same 
cottntry oro empire. Previous to the late politi.cal 
ttilioil of Ireland with Great Britain. the relatIOn 
between those two i~lands was strictly analog-ous 
to the relation'bet\vct'll Great Britain and the "-cst 
Indi'J:?s. ·W as any ditferenoe ever 'entertained be­
tWeen n' coasting ° u'ade· from a. BI'itish to a British 
-port,.artd.!. trade floom n:8riti~h to ill1 lri.,h port? 
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or lH:tween a trade from a foreign port to an Irish 
port, and a trade froll) a forcig'll to a British port? 
In the nature of things, amI in the eye of foreign 
nations, the ca~e,; \I'cre the same. If any ditTerenc~ 
C'xisted, it was menly circumstantial, such as may 
Le incident to all cases essentially the same; or 
merely municipal, snch as may result from thoso 
regulations of tra(lc which all :,ovcreigns hare an 
ackn()\\ledgccl right to make. It would not be un· 
f:lir, therefore, in examining the doctrine asserted 
by Great Britain, to view it ill the whole extent of 
"hieh it is susceptible. But thl' latitude in which 
it is a\'owed, and carried into operation, sufficiently 
demands the ~('l'i()llS attenti, ,)) of all natiou:,; IJUt 
more tlmll allY, that of the Cnitce} States, 'rhose 
(;OlllmerCC mOI:c than anv is tIle victim to this belli­
gene'lll pretension. Tu prepar<.; tIle \\ay for this ex. 
amillatioll, se\'cral remarks are to be prcmis('(1. 

First. The gelleral rule being, that the trade, 
bctwccn a neutra.l and belligerent nation is as free 
as if the latter werl' at peace with all nations, and 
the ca:;( 's in whieh it is not as free being excep­
tiolls to the gem'ral rule, the exccption:,;, aceordin,~ 
to a received maxim of interpretation, arc to IJC 
takell strictly against thuse claiming the benefit of 
the (,:\.cC'}lti()n~, and favourably for those claiming 
the benefit of till' 'general rule. . 

Sl'l'ondly. The exceptions being founded on a 
principle of necessity, in opposition to ordinary 
right, the llecessity ought to be e\'i(lent and urgent. 
In proportion as the lIecessity lllay be doubtful, and 
still more in proportion as the fiaerifice of neutral 
interests would exceed the advantage to the belli· 
gerent, the exception fails. 

Thirdly. The prl),~re:::s of the law of nations~ 
u~d.er ~he infhu~nce of science aJld humanity, is 
lHltl,gatll1g t,he evils of war, and diminishing. tlJe 
motlrcs to It, by fav(}uring the rights of tho!ie se-
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mailling' at peacc, rather than of 1110';(' \rho Clltr'r 
iHtO war. :\'ut ~n1y are the law,,; of war tcmpereJ 
between the partu:."S at ,,,aI', but mllch alsu ill rela­
tion to those at peace, 

l{epcatillg, then, that eV('IT belligerent right to 
,controll! l1cutn:1 COmnH!r,Ce must, <I" an ('xc;pti'Jll 
to the gTIl"ral Jrccdom of C(l1ll1J1f:rc(', be pO~ltiH'h' 
and strictly pro\'C'd; aIHl tlt p m"r(' strict1\", :1, tll',~ 
('xct'l'tiulls are ill a course uJ' restriction ra't!ICr than 
extcnsioll; til<' qllt,~ti(J\l i~: readr for ('x:1l11inatioll. 
whether it Le a part of the Ian; of nations, that a 
tmde orJillal'i1,\' shut ill time of peact', :Inri op('neel 
to neutrals in tim" of \\'ar, Oil a('CUllllt of the war, is 
liable, as much ;lS a trade in contr<l":llld <If war "I' 
with a blockaded port, to capt Ul'e and ('(IIl<l"llIl1ati(JlI, 

It will not be overlooked, that tlie prIllciple, as 
thus laid down, doc:> 1I0t ('::tCll([ to :111\' of the cas('s 
where a new trade, though 0P'-:w'([ illlrillg' a 1\:11', 

is not opened 011 (/('COllllt uf the \\al', bllt. on ('1111'1-

clerations which ,voul(l produce till' saul(' 1Ill':1"lIr.' 

if no war existed: from which fl,>Ilows allotlwl' 1111-

portallt ob;;ervation; that takin,~' into ,'il'w the pr,,­
haLle oc:currcnce (If such t'onsidl'ratiul1';, tilc still 
g'l'catcr probability of a mixtnl'l' of such with con· 
sidcmtion,; derived hom thc war, the illllli)~'il)i1it.Y 
of distill,~'lIishing the proportion "I' thl'~e diJrerl'llt 
in,~redients ill tile mixtul'<', with the evidellt oisad­
l"unta"c of rClldcrin cr morl' complicated, instead of ,-.. b 

silllIJIit\-ilJO' a. rulc of conduct hvtwecn inelt'pcn-
• 0' , 

dent nations, to be expounded and cllturced by OIlC 

of the parties themselves; it woulti :WCIll to I'l'­

quire no g-rcat etful,t of can~lour to ackllowl~dg,(' 
the powerful o!).iection in practice to slIch a. pn,Hcl­
pic" were ii really em brac:cd by the IlW,t speclOU:'i 
thcon-, ..,., 

But without dwelling,on thi~ view of the ~ub.iect, 
I!llwl'\'('r jllst in itsc1t~ the pl'inciple ill questIOn WlU 
he tried ;' 
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First-hy the writings most generally re~ired· 
as the depositories and oracle'S of the law of na­
tions: 

Sccondh---lnr th(' cvi(lence of treaties: 
Thirdly-' hy'thejudgement of nations, othcrthlln 

Great Britain: . 
Fourthh--b\' the conduct of Great Britain her· 

sf'lf: . ~ 

Fifthly-hy the reasoning cmployed in favoul" of 
the principle. 

First. The written :lllthol'itic:; on this ~ilqject.' 
It cannot he necessary to examine the historical' 

fl'agments which haH' been glrancd by modern al1~ 
thors, as e\-idencc of the mage and tenets of the 
civilised nations of antiquity. The great change 
~vhich has taken place in the state of martners,in 
the maxims of war, and in thz course of com'· 
In,erce, make it pretty certain, that either nothing 
would he found relating to the qnest.ion, or nothing 
sufficientl y applical;lle to deserve attention indecid.· 
ing it. There is but little hazard in saying; <that 
in none of the leal'lwd collections is a single' fact 
prcsonted, which conntenances t he British preten.; 
~:ibn, or even shows that a single ancient nation a!)­
serted or acted on it. 

On a cursnJ"\' a'view of the na,-nl laws of Rhodes, 
of Oleron, of ·'Vi.,;bu v, audof the Hanse towns, 
they appear to he pel~tectly barren of informatw'u: 
They a:-e confinc·d to su~jocts within the law!mer· 
chant, ta~iclf. no notice of questions betw'een na~ 
t~ons: and arc' ]'10 fu:·tJ-jcr binding. 0't1 :part~lar.na. 
tIOll,;, than as they may be re:-pectlvely adopted Into 
their mGnicipal codes. 

The ancient · compilation uuder the. title of Con­
sol,a?o ?el_ M:are, a work of great authority':wit~ 
BfltH:h JUflsts,has. two chapters wnich treat-part!· 
cularly of captmes and re.oaptures .. They do not, 
however, tou~h any cases bllt those where either 



the ship or the cargo, in whole or in part mi.,.bt be . , ' ;:, 
el~emlCs property; and consequently are inapplica-
ble to the case uuner ('xamination '*. . 

. Descending to more modern times, the first au­
thority which offers itself, is the work of Albericus 
Gentilis. 

He was th,c immediate precursor of Grotius, and 
has the me~lt of preparing the way for the great 
work suppli('d by the genius and erudition of the 
latter. Gentilis being so soon eclipsed by a supe· 
riol' I\uthority, is ,but little kuown b( yond a few 
occasioual citatiqns,. which, as far a.'l t1~ey m:'y not 
coincide with the doctrines vf Grotius, are, fur the 
most part, sup.erceded by them. 
, 'Grotius is not, unjustly considered as, in some 
respects, the father of the moCen code of nations. 
Gr~at" howc\'er, ~s his authority deservedly may 1w, 
it yields, in a variety of installces, to that of later 
jurists; who to all the lights furnished by this lu­
minary, have added those derived from their 0\\,11 

~OUl'ces, and from thc improycments made in the 
intercourse and happiness of Il:ltio)l~. 
, ,On the .relations between helligerent and neutral 
nations, Grotius has b.ut a. single, and that a short 
chapter (n. III. c. xvii.) with 'tlJr(:~' short sections, 
S. 5. C. i. of the same book With :.l. note, and 
So }OO. c. ii. n. II. and s. G. c. vi. n. lIt. with a 
note t. The chapter begills with the f()llowing pa­
ragraph: 

. * Azuni haq given a very learned account of thasl' a~cient oom­
pilations, particularly of the Consolauo del Ma~('. willch ,he co~­
aitlcrs as a work of the Piians, during the penod of their man-
time pl·o8perity. . , , 
. t The extracts in tile text are from the EnglIsh edition, and 
translation of Grotius which is in ~eneral loolie, and sometJmf'S 
erroneous. They w:re inserted before there was an opportunity 
of comparing thcllI with the original. " 

,. Silpervacuum videri posse I, agerc nos de h.> qUi ~ittra uellum 
lunt pOliti, quando in bOIi sati. CgnitQt nullum eiSeJUi belilcuIn, 
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cr It may seem nccilless i@r U~ to treat Qf those 
that .are I;Ot engaged in war, when it ;~' 1Jlwl?fest 
flLat the "iglzt Cif ilia /' canllot a/leet them: but because, 
upon occasion of war, many things arc clone against 
them on pretcllfe of· ;!(({'ssit,l/, it may be pt'oper 
here briefly to repeat ",bat we lwxe alreac1y mell­
tiOllUj bcfl:)l'C ¥, that th.' necessity must be 1'eal(1J ('.1-

tre-me, to give any rigllt to another's goods: that 
it is rcqui;,itc that the proprietor be not bimselfin 
the like m:cessity. 'fhcn rr al necessity urges llS 

to take, we should then tako HO more than what 
it requires; that i:::, if the bal'.e' keeping· of it be 
enough, we ought to It·avc the u<;(~ of it to the Ino­
-prietor; and if the 11:"e be necessary, we ought not 
to consume it; aml if we cannot help consuming it, 
we ought to return the fnIl vallIe of it." 

H;ving illustrated this exemption of neutral 
lJropcrty ii'om the effect of \\ar between others, 
with the sole exception of cas('s()f extl'ema nec("­
~ity, by a train' of cxampk~ he proceeds. to lay 
down the duty of neutrals towards the belligerent 
parties, as follows: 

" On the ~ther side, it i.~ the duty of those who 
are not f:ngaged in the war, to ~it still and do no­
thing that may strcllgthen him that prosecutes mt 
ill (,!Use, or hinder the motions of him that ·halh 
Justice O~l his side, as Wf' have said before [c. i. of 
ihi:; B. s . .5J: But in a dubiolls CaIlSf" to behaye them. 

Sed quia occaslohc belli multa in eos~ finitimos pra::sertim, patrari 
solent prortcxta necessitate, repeteudutn hic breviter quod diximu, 
a.libi, neccssitatem ut jus aliquod dtt in rem alienam, surnman esse 
d"hcrc· : ,requiri pra:lerea ut ipso domino pal' necessitas non subsitl 
('tlam ubi de !1(·c,essltat: ~011stat, nOll ultra sumendum quam exigit: 
Id c"t 51 cllstodla SUfiJClat, non sumendum. usnm; !Ii usus, nOli 
6utn~ndum J.busum; ,1 abusu sit opus, restituendwlI tameD r~' 
pretium." . 

. ;t li. II. C, il. :.;. 10, ill which t!.c same pr<:ci~(' sentiment is Cl~n­
• .. ,ned 4.' j,; h';re rqH;atl:l. 



!l:dvc:; alike to both parti('~; a" in sllfff'rinn- t}lcm to 
pass .tl.Hough their country, in supplying them with 
l'rovlslO~l~, an(~ III lwt reliedng the 1J("~if"gcd." III 
JllustratlOn of tlw impartiality here (·lljoined. a. 
numher of installct's arl' specified in till"' s<:<ll\tj of 
the cha.pter awl the nutl'.'·. . 
, The fifth sl'ction of chapter 1. nom'l' rdt"rrc(t tn, 
makes up the wli"I(~ of ,,'hat (;rotills kaches on thi,­
hranch of tho Sl\J~jl'ct. As it is mOJ"(' definite aud 
particular than the other extl'ach, tlJ(' in~I'rtil)n ur 
it, though ot" grl':otcr length, ",ill \'1' prop('r. 

," .. I-Ipre also th('l"f' m:crl 10 ;11';,l' alll>tlicr 'llll" 
" stiOll, ,,'hat we' lIlay lawfully (10 til tlil."" \\"110 arc 

"" Sed ct q11l'Stio inciol'rc 50let quid lice;,t i,l eo< qlli h"'iI'~ 1'''11 
>11111, aut Jil:i 1I01Ullt, 'I:U ho.-;tilms 1'1', '11"1'"'' ,,,I,,"illi,lr,,"I. .\,'"' 
ct "lim (:1 \luper de l':t re aniter t"lLltlll1l "'illlll'" UIlIl alti 1,,'11i 
l'j~'OI'l'III, alii Cl)l1lllll:rci1lrIlOl lib"rtall'1I1 deklld,'r"II!. I'ri 11111 II I l1i,· 
ti~~nendllll1 inter rl" ir~:l<. SIUI! "lIilll 'I"'" ill III II" talltulIl 1I,llm 
kltxmt, ut arma: Sl\flt '11UX ill bellu 11111111111 h',belll IL<;' II II, 1)' 
qu:e voluptati ill'crviunt: SlllIt lIu,,' d 'I! [H'lIu <'l ,'xII',' hel:1I1l1 
Ilsum hab('III, ut pl'l'lIlIia, CUIUUll'atw, J\:lYC';, l't'lt,la' un, iUII, ,to!. 
~Illit. III I'ri II If) ;;clll.'rc vcruill l'<t dilllJlII :\llIala,uintll.l.· ad ,li,s. 
iiAianullI, ill 11",tiuIII eg"" I'artibus 'I"i ad bl'lIullI 1I1.'t"''',lri'' h",,'i 
';)UlIIillistrat. SCl:llndllln genlls 1(11<1:1"111:1111 1\011 halt"t. 

III tcrtio il10 !;cnerc U,II' <Illcipilis, di,lill~lIclldus l'rit belli ,LIIII;. 

?\;II\l si tlleri mc lion 1"",11111 lIi,i qu.t' llIil!lllltnr int"I'Cil'i:lln, ne· 
ef'"itas ut alibi I:xpo,uimus jU5 dabit, sed '''Il' "Il,'rc n')!I!lIt«'II". 

Ilisi causa alia Ul:ccdat. UIlOLI si jllri, llwi ''',,'u,ti''Il'1I\ rl"l"llm 
subveclio ill1[l,'uil'rit, id'illt' slire I'"tnerit 'lui :Hhl':-..i(' ,ut ,i "1'1"­
UIlIII obSCSSUl1i tl'lleballl, SI 1")1'111, 1'1r""us, Ct pili ""l.litlu auI I"" 
"\pcctabatur, tt:nclJitur illc 1111111 dl' Jalllilil culpa ,L,t,,! nt qlli ,I, • 
aitorelll carecri exemit, aliI fll~'alll t"JU< III lJIC:l\ll trallJl'lIl Ill· 

IItl'llxit: "t al'l ,lamni dati mOlh;m rt'~ '11I'''l\le ejl1~ Clpi, ('\ .1,,111;. 
uium carum debiti conseqllcnrli ClllCCI 'llI:lI'l 1"'ll'I'il. :-ii. damnum 
1l0nrillm dederit,!led dan \'ol".'r;t, jlli cr;l, rel"lIlII rctcntll)I1C, CUIIl 
""gt're ut de futuro caveat (\11,,~lil"", .I'ig\l(lri~'I'; aut. alio ,1110.1 ... 

~od "I prt'il'P':l ..... identi,s:ula SIt hl"I",I/it', 111 IIII' IIIJ'l'tH',l, el. 
ill .. "11m ill 1 ... 11,) iniqni"illll) ('lI~lti:II\I',t, pm n"ll ta.n!,UIl~ C1\"11 " r 
1l'llt.hitllr ,de damno ~l'\.l pI ('mnll,:!I,t,'r, tit IS 'lUI JUri'l'1 111)1111-
lIt'Ati r"lInt malliti,-;t:ll11 ,'"\I ITI it : al'llll' co nOlllin(' 1i(',:l,il."I. t'lIm 
IItatUl!re qll(ld delictI) con""II,1 secundul\I (,u (Iu,\.' dc Pll'IIiS dlXlIlIlIj! 

IjIlMC iulf<l modum diaul'I,,,liari 1,')I"llt, 
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,~ not our enemie:;, nor are willing" to' be thought 
"so, and yet supply our enemies with certain 
n things. There have been formerly, and still 
" are, great disputes about this rnatter, some con­
" tending for the rigours [of the laws~] of war, and 
" others for a freed.om of commerce. 

"Bnt first ,vc must distinguish between the 
" things thcl11se! yes. }'or there are some things 
",,"hich arc of. use only in war, as arms, &c. 
" Some tbat are of no use in war, as those that serve 
" only for pleasure; and lastly, there are some 
" thin~s that are useful both in pe,lce and ""aI', as 
" money, provisiors, :--hip~, and naval stores. Con­
" cerning tlJe first (thi,}g~ useful only in war) it is 
"true wllat Amalasuintha said to the emperor 
., Justinian; he is to be reputed. as siding with the 
"c enemy, who supplies him ,,·ith things necessary 
" for war. As to the second sort of things (for 
" pleasure only, of ,\"hich sort he gives examples 
"from Seneca) there is no just cause of com­
" plaint. 

" j\~ to the third sort of things (that are useful 
,; at all times), we must distinguish the present 
.. state of the war. For if I Call1lOt defend myself 
" without interrupting those things that are sent to 
"my enemy, necessity t (as I saill before) will 

- The original is "belli rigorem," l"igour oj war. 
t The note IJere of Barbeyrac, himself a respectable; autho­

ri!.\", is interesting both as it corroborates the liberal ,spirit of 
~ ;;-.,\ ius in fJ.your of neutral commerce, and as it explains tho 
Ideas not 0111y of Barbeyrac but of Cocceius, another respectable 
j'trhl, in relation to bluckades. The nf:>te is as follows (see p. 
51:1, note 5). "Our author (Grotius} here supposes the case C)f 
being reduced to the last extremity; and then his decision is well 
founded, whatever ::'III'. Cocceius san-Desert. de Jur. Bel. jll 
Amicos, sect. 1 ~-wherein he only criticises our author in regard to 
what he advances elsewhere, that iTi case r~( necessity, tlte effects 
b,"come comltlOn. It is true, it suUers, that at 8uch time the goods 
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:: g:ive ~c a, gO?tl right to tllem, but upon condi-
tlOn of restitutIOn, unless I have ju~~ Cdl!:>l: to the 

" contrary. ilut if the supply sent hild,:r the 
"execution of my (ll',;i:..;l1S, alld the sender might 
" hHye known as much ,; as if I hal'" I'l''-i('.~ed a 
" town Of blod·:t'cl up a port, and thereupon J quick­
" ly expect a surreuder, Of a PC,l!'C'; th;lt :-I'IIt!f'r is 
"obliged to make me sati,flctiull fur the dallw,.~(~ 
" h;lt I suffer upon his aCCUIIlll, a~ mudl as he 
" that !ihall take a l'ri~oller out (,t' custody that wa, 
" commitccd for a ,iust debt, or 11<:11" Ilim til make 
"lIis "SC:lj)(', in or,kr to C;w:Jl lll"; and pr"I,or­
" tiullably to my 11)':) I may sei/c Oil hi:- 8'('011::; <wI 
"take thun ;['; Illy U\\1J, fur rc'('''\'t'rill~ wlJat he 
c, OWl'S me, If I}I' did 1I0t actll:llly do lllC any <h­
" magc, Lut UlI!} (lc,i.~Ili'd it, tlll'l1 h;I\'I' I a rigll!, 
" by detainill).!: t111)~L: slli'i'II(", tl) ot,li:..:, him to .~i\c 
"me security for the {ulll)'I', I,,' pkd~I'_;' II".ta.~c', 
" 01' tIJI' like, But ful"tlwl', jf til<' IITUII~:" d')lll' fr. 

" me by tlte ('\ll'IIIY ue opelll,\ Ull.ill~t, au(l lit, Inr 
"those sllpl'li('';, Pllts 'hi1:n in a cOllllition t" rOJ,lill­

(, t~jn his UII.iust II ;11', thell ~ltall II(' lIot 0111: 1,,~ at,­

" Jiged tt) repair my )1):;:;, tlul :i1,,, bl' treat,',l a!' ,t 

. ..:~ . 

of another lin)' be u,,,!d without 1'\'/"1 till' proprirtor',' ('on'rnt, 
But as to tilt' t~oIl()wiw~- .. ,'" ':, th ,I I,my,'r has n';1,ou, III nJ!' "1"­
nioll, to, ':ly--that pr;.\'ilkd that ill l',ml,.hi'l~ rorn, for in'la.ntl', 

to all ('nt'lll\, 1J"",·~.d anf\ 1'1'"",." by J.ll()ther, ,t b not d"',r "'lIh 
design to .!C':ilI'!' lllrn 1'1'0111 11I:,t IIltll'l('I'Y ,'xtretlllly, aud the plr'\' 
is r .. "dv 1<. ,dl Iii" salUe ~1I"d'i ai,,, tp Ih,' other cllcmy, the .<IIItt 

of 'IU:uiru.1il'l and liberty,!;' CO//lII/trCl: It"H' the Ill',,~~er ~o .room 
tor (,\II11I'I";lIt, 1 arlJ, titJ.t Ihere is the more r'·''',,1\ till' tlll~, If tho 
~('IIl'r hold b"(,ll al'l;I\~tollll'd to Ir.tll,.. III thc ~all1c goods ~\Ith the 
\.II.;" , •. " before the war." This la~t relll:lrl. of Barbeyrac, 35 

11I";\1~ hy hilll, is ,J'I,I, Th" prill,.lry d'llI- of a nrutral is impa;­
"<llilv; alld the .. ir,ulllstanC'c "I' '\II '1lIi<',' '!"1I1 anci habItual tn,.r 

tIl til';' S:lJllI' pb .. ", wonW b,' thl' ,II""~' .1, though not th,' only (:\": 
deucl', tllat t!ll' l't)lllinll.\li('l' ot It I'i"(' drd from the ord!n~r) 
m()ti\l'~ ,,1' 1l1l·,.,;lIlld" gain, and not l,",n, an ullla~<ful partiality 
1.)\\ II,,], Oil" of tiJ{' lla~I'lil·. at II ar. 



Ct' c.riminal, as 011(' that rescues a notorious cOt/viet. 
"out of t he hands of justice; and in this cnse it 
., shall he laH'ful for me to deal with him agreeably' 
" to his otIence, according to those rules wh~ch: \t~ 
.. have set down for pun~shments; and for that pur-: 
" pose I may depl'i,'c him cyen of his goods." 

The following ("xtracg explain the princip~cs 01 
Grotius on the cast's whel'c the pl'Operty of an ene-) 
my is found ia a neutral ship, . or neutral property. 
in a belligerent ship. . ' 

In a. libte to s.5. C. i. B. III, Grotins cites the 
Comolado del l\fare for the doctrine that elH'tnics' 
property might be taken in neutral ships, butUia~ 
the ;;hip'ofan enemy did ~l6t'a.(fect the -ncutrtil cafgo" 
1101' the cargo of an enemy the neuttal ship. 'Th~ 
reSIdue of"this long ilbte recites and disapprov:es 
the attempt;; of Great Britain, Francl>', and other, 
nations, t(4)!'obibit altogether the trade of neutraI~ 
with their enemies. 

"';-;.6. C. \-i.B. IlT* .. 'Vherefore the COinmOnsay­
ing, tIlilt goo'J, [oullcl in Olii" enemies' shipsare l:eput,et\ 
thc.irs, is not so to be 111l(lerstQod, a~ ifit were a'Con­
stant and inmriable law of the right of' nari&iiS ; 
but a maxim, the sense of \rhich amounts only to 
this, that it is commonly pre:iumed, in such a cas~, 
the whole h('lcings to Olle and the same m'aSt'~r -; a 
jm __ 'sumption ho\\'e\'er,. which, hy evidentpro<1fs tq 
the contrary,· may be taken .oif. And SO it .Wa& 
formerl,v adjudged in Bolland, in a full assem;bly 
of the sovcr7ign court ,during the war with tbe 

* Quare quod dici solet, hostiles censeri res in hostiulp navibtl's 
repertas, non ita accipi debet quasi certa sit juris gentium lex, se!;l 
ut pra:sumptionem qualldam in~ic~t, qUa! tamen validis in cont~a­
rium probatiouibus possit c1idi. Atque ita in Hollandia nostra 
jan:t o~im, anno_ sc~licct 1338, flagra.~te cum Ansiaticis bello fre:' 
!)uc.ntl scnatu Judlcatum, ct ex i!ldlC\\to in leg\!w transiisse c~ 
pen. 
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Hanse towns in 1338, and from thence hath passc4 
ihto a. law." 

In a note to this section, Grot ius adds·, "neither 
d~ the shi.ps of fricn.ds, become lawful. p~ize on the 
aCCOll.llt Qf .the cncmH'S goods, unless It IS done by 
th? consent of tbe oWl~cr of t}l/~ ship;" referring in 
thiS case to the authOrity of st:v('ral writers, and the 
pfa~tice of several natiollS. 

Th~ spirit of these passages, taken all together, 
can leave no doubt as to tllf: side on which the au­
thority. of Grotius is to be placed. 

In the first place, he cxprc~~sh- lim its the gener.u 
right of war against thc prop(~rty of Ileutral-; to 
Cll;Ses of that evident and e.rt,.OJlr lIe('('~'sily whidl 
nlustalways make a law for itsdf whenevcr it cx­
jsts, bttt which can Hever he applied to the cases 
falling within the helligerent daim u:;scrled oj'" 
Great Britain. 

,In the next place, lit' parti('lIlarly limits to the co,:;e 
.of ~ necessity of self-delf.lIcf' the rig-ht of intercept­
ing neutral supplies, C\('11 to a blockaded or Lc· 
sieged place; awl makes it a cOllditioll, moreon.'r, 
,that a surrender of the place, or a peaCt·, OC qui~k-
1y expected as the cflcet of the bloeb(le. 

In the third pla(;(' it i:, to he obscrrcd , tha.t as in 
ihese passfl.,!!,'l':' {;rotius has takell express lloticcuf 
·tlH' several questions of contral,and, of, hlockade,s, 
J&nd of the carriage of cnelllies' prupl'l't y, \' Il.iclll;Jflll­
cd:aH his exceptions to tllC freedom <;:f nC111~~1 ColP~ 
.Il1~f<.:e; his silc\lcC with respect to the ill'ltlsh ex· 
~('pti()n, is an ahundant proof that this Ia$t h~d citht:r 
llCV('I' ,heel) tht:ll asserted, or that be cQnsldc~~.d lIt 
~ manifestly groundless as not .to l~crit noticl'. 

This is, in fact, the material 1I1fcrol\C~ to b,,' 
drawn from tl1(l; review herp taken of t1:ti.s cclcbratc~ 

. Std. hC~I1e i ~mit:oruln liaves ill rr~'dam ,·eniu.nt, ()b res hos-
tiles. l,i,1 ex doAlOIIS).liG factum SIt dqwllloruUl oavH" 
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Jurist; and for the "ake ot this inference princi­
pally, the review has 1)('1'\1 Hlade thus full and mi­
nute; for it ml)~t 1..-; admitted, that in gC'lIcral his 
ideas are much k~" prf'cise and satisfactory than 
those which are to lit' found in sl1 f 'ceeding authori­
ties. In distin0,'llislling wars 1)y tl,,~ir justice ot 
injustice, on which IH'utl'als hare no right to de­
cide; ill not distinguishill,"; between snpplies, as 
thc.y may be sold only or sent; or as th(~y may be 
sent by a governmetlt, 01' by pl"ivatc persons; nor 
suilicicntly distingllishillg between the right of a 
belligerent to prp\'l'llt snpplies by intercepting them, 
and the right to do so by punishing the olTenrlers: 
he gin's a proof tltat his work is more to be ad:.. 
mired for the nov~lty and magnitucle of the under­
taking, than for till,' accuracy of its doctrines and 
definitions. 

PUlfcndorf, who ma \' next he conslilted, contents 
himself with a simple reierelH't' to Grotius on the 
question -" HoI\' they ,HI' to be dealt \\ ith who 
supply the enem,\" with wllat Ill' wants." 

In a note bv BarlJl'nac on thi~ reference to Gro­
tillS, he himse"If refers' to a letter frum PullelHlorf to 
Groningius, a-.; conveying the ,judgement of Puffen­
dorf with rc~p('lt to the qnl':->tion "whether we may 
hinder neutral nations from trading" dnrillg the war 
with the enemy." Groningiu<;, it s(>ems, having 
consulted Pnffcndorf on a treatise he had planned 
upon" free navigation," re('ciH'd the following all­
:mer; which, having undergolle much discnssion, 
and, as found in the English translation, seeming to 
glance at the British principle of intercepting a 
CI;Jll1merce opened to neutrals in time of war, is co­
pied at fQll length, and receives an attention which 
would not otherwise be bestowed on it. 

" The work, sir, that you have in view, relat­
i~g . to tIle tz:berty of ,navigtltion, excites my eu­
rIoslty, It t~ a cunou~ suhject, and what nG 
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p~rson as yet, that I know of, has particular! v 
~andled. I very much however fear, jf I maY. 
Judge ~rom. your letter, th~t you will find peqpie 
whQ will dispute your notions. The question is 
certainly, one of those which have not yet bee~ 
settled upon any clear or undeniable principles; so 
as to afford a general rule to mank.ind. Itt aU the 
examples brought upon this subject, there is a 
mixture of right and fact. Each nation u~uaU\" 
allows or forbids the maritime commerce of nCli­
tral people with its enemy, eitl~r accordiuO" a~ it 
• • • ::> 
IS ]ts mterest to. preserve the friendship of those 
people, or it finds itielf strong enough to obtain 
from them what it requires. For exampll~; the 
English and Dutch may say, without absurtiit\-. 
that it is lawful for them to do all the ill they can ill 
the French, with whom they are at war; aild COli·' 

sequently to employ the method the most prop,'r '.'.' 
weaken them, which is to traverse and ruin thPlf 

trad~. They say it is not reasonable tuat neutl ~d 
nations should enrich them~elvesat their exp"u:.,· : 
and, by engrossing to themselves a comuu.:n.:c \\ hid~ 
the English and Dutch want, furnish the l~rcnch 
with mQney to continue. the war. This seelJl -; tlte 
rather just, because England and Holland commun­
Iy favour the. trade of neulral nations, by soilering 
them to transport and sell in foreign markcts mer· 
chandises of theil· own growth and manufacture. 
In short, tJley say that they are willing to 1t:£1te them 
tlte trade. they. usually carryon in time if peace; 
but they CO/1}1}lOt se~ tltem take advantage of tIlt· 
war, to extend their commerce to ,tlte pnjudice of 
England al1d flotland. But as this mattcr of trad.:: 
~ Inavigatioil does 110t so much depend uP011l'~lt's 
£Oun.;led on a general law, as upon conventlOn9 
lUadebetween particular 1Uition~; ~o, in o~'dt'r to 
form ,a, liolid judgement of the pomt III qu~:stlOn, \~e 
~ht ·preri.ously ~o ex.amine what treatIes iubslS~ 



hetween the northern crowns and Eng-land and 
I-IoIlall(l; and whether these last powers l1ave of. 
fl're(l the former just and reasonable conditions. 
On the other hand, nevertheless, if the northem 
princes can maintain. th~i" t"a~e with France, ~1J 
selil/illf! strong COll'1.'D.1j,\' wIth their fleets, I see no­
thing to blame in it, prorided tileir vessels do not 
carry contraband goods. The laws of humanity 
and equity between nati011s do not ·e..~tend so far 
as to require, 'il'il/LOut any apparent 1lec(,s.l'i~y, that 
one people should gir.e, up its profit'in favour of 
another. Hilt as tIle; avarice of merclmnts is so 
great that for the smaUe.stgain they make no scm .. 
pIe of exceeding' the ,.ins't bounds of commerce; 
so nations that arc at ,\yar may certaInly visit neu­
tral ship~, and, jf thcy find pa'ohibited goods on 
board, have a full right to confiscate them. Be· 
sides, I am no ,,'a)' surprised that the northern 
crowns have a greater regard to the general interest 
of Europe, than to the complaints of some gl'eedy 
merchants, who care 110t how matters go, provided 
they can satisfy their thirst of gain. These princes 
wisely judge1hat it is not at all convenient for them 
to take precipitate measures, while other nation~ 
l:mite all their forces to 'reduce within bounds an in­
solent and exorbitant po.ver, which threatens Eu~ 
rope' with slavery, and the protestant religion with 
destruction. This being the interest of'the·northern 
crowns, it is m::ither just nor necessary that, far :i 
present au mntage, they shotdd intert:Ppt so saluta­
ry a design, especially as they 'are at lIlO expense iii 
the affair, and run no hazard,"'.&;c. 

'Vithout knowing more of the plan of " free na­
\Tlgati.on" espoused by GronillO'ius, it is not ~ 
to understand precisely thesc~timcNts ofPMren­
dorf on the subject. It desenres to be tema'l'ked~ 
b,owever, that, in .the '31'gmn.ent on the 'beHigareut 
indc, he stmes. nut what ,htthought~ but wllat ltbtl 
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said. On the neutral side he e=\presse:o; his own 
opmlOn: "On the other Iwnd, ne\'ertheless, ;t' the 
northern princes can maintain their trade bv send­
ing strong convoy:; with tlll:ir tlec:L';, I xu.' liotiJ i W" 

to blame in it}J)rovided their \l:SScls do not cal'r~~ 
contraband ~vo s." . 

But what is most material to he obsen-ccl, j.;, 

that the expression, "that they (the belli~"r(:nt 
nations) are willing to leave them (the n(~lItrals) 
flte tmde tltey usually carT.1J on in time rf peace; 
but that t //{:'/ CflURot see them take, ([chant age of 
Ihe 'War to extend their commerce to the jln:jlldicf:' 
tif England and }lolland," cannot pCN;iGly refer 
to the 13ritish distinction between a trade llsuall\r 
permitted in peace, and a trmle permitted only ii1 
\var. Such a construction, In" 110 means counte­
nanced either hy the general t"ellor of the ldtcr, or 
the commercial Ilistol'Y of the period, is n\,sl)iutci.\ 
precluded by the preceding sentence. TIlf'y say. 
"qu'il n'est vas just que Ie;; peuple:,; Jleutres 
s'enrichissent a leurs depcns, et ell attir:1I1t:t ClIX 
un commerce illlerl'ompu pOUT L'A ngldarc ct In 
Holland, foumi:;;;ent a In France (ks :;c:cours," &c. 
The English [Tans/aNo1l of this sentence is equi­
vocal, if not false. The true meaning of it i;;, that 
it was not deemed just that neutrals shol~ld enrich 
themselves by entering into a commercc Illterrl1pt. 
ed, for England and Holland, by the war. The 
commerce in question, therefore, was 1I0t a COIll­
merce opened to neutrals during tIle war; but a 
commerce which England and Ilol:nnd .had carriL'J 
on with Franc~ previous to the war, whl~h the '~'ar 
had shut again!;t them, and wlli~b they dH1.l1ot like 
to s(:c trallsferred to commercial competItors rL'­

rnainil'lg at peace *. 

• It is not amiss to fClllark, that the ,"lItill1"lIt3 ill this leltt'r, 
SO far as they filvuur the rights of ueutrd lOIllITI~rCl'. It ,'~ tl.e 

. C 
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Puffendorf, then, 110t derogating in this explana­
tion of his sentiments, from his .reference to Grotius 
for the la,,,, of nations concerning neutral rights and 
duties, but rather strengthening the neutral rights 
asserted uy Grotius, must be placed in the same 
scale in , .. hich Grotius has been placed. 

Bynkershoek is the authority next in order of time. 
He treats the su~ject of helligerent and neutral re­
lations with more attention, and explains his ideas 
with more precision, than any of his predecessors. 

His ninth chapter is professedly on the question,* 
" what neutrals mayor may not do, during a war 
between other nations?" After stating, hypothe­
tically, an unlimited claim, on the neutral side, to 
trade with belligerents, in every thing, as if there 
was no war, rejecting the distinction made by Gro­
tius between a just and unjust war, and urging the 
duty of impartiality towards those engaged in it, he 
procec'(}s to obsen'e,t " that the enemies of our 

greater wcigllt, as the writer, though a Saxon by birth, was a privy 
counsellor to the elector of Brandenburg, and that the letter was 
written at Ber! in, whilst Prussia was of the belligerent party against 
Vrance. Ompteda. p. '270. 

~ir \\"i!li~n Scott, supposing him to have been a Swede, en­
deavoured, in the case of the Swedish convoy, to draw from that 
circumstan<:e a peculiar emphasis to the concluding part of the let­
ter, which, by grounding a prohibition of all trade with France on 
the extraordinary nature of the war, seemed to favour one of the 
ground,; c;f which the judge was willin"" to avail himself in hi~ de­
cision of that (;ase. It is a little singular, however, that, in 
consulting this document, he should have overlooked an express 
rec~gniti.on u:; th.is illustrious authority, not three sentences pre­
cedmg hIS quotatIOn,. of the neutral right to protect a trad~ by 
force of cont'O!J; which was the precise question to be deCIded 
m the case. 

* De I~is [non hostibus], qureritur quid facere vel non facere 
possunt, Inter duos hostes. . ' . 

t Amicorulll nostrorum hostes befariam considerandos esse, vel 
ut amicos nostros, vel ut amicorum nostrorum hostes. Si ut ami­
coa cons.ideres, recte nobis iis adesse liceret, ope; consilio. easque 
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" friends are to be viewed i.n a two-fold character. 
"either as our friends, or the enemies of ou; 
" friends. If you consider them as friends it \voul,l 
" be lawful to aid them with our counsel, a:ld to suc­
" cour thcm with military forces, with arms and with 
" ~ll other things whatsoeycr useful in ~:ar. But, 
" masmuch as they are the enemies of OUl' friends, 
" that cannot lawfully be done by us; because we 
" should, in so doing, prefer one to another in the 
" war, contral"y to the (·quality of friendship, which 
"is of primary obligation. It is better to pre­
" sen'e friendship with both, tItan, 11\' t~l\'()lIrin()" one 
" in the war, to renounce tacitly tf;e frielllHI~p of 
" the other. 

" And, indeed, what I have .ill~t sai,l is taught 
" not only by reason, but also by tlte usage received 

juvare, militc auxiliari, armis, et quibuscunquc aliis, quibu~ in 
bello opus habent. Quatenns autem amicorulll nostrorulll hastes 
sunt, id nobis faccre nOli lied, quia sic altel'Um alteri in hello prre­
ferremus, quod vctat 3!,!ualitas, amieitia~, cui in primis studendum 
est. Prestat cum utroque amicitiam conscrl'an:, 'Iuam alteri ill 
billlo favere, et sic altcrius amiciti;e tacite rccullciar". Et sane 
i,l...Quod modo diccham, nOll tantulll rat io doct'!, s,d ct u;;u, inter 
o~es fere gentes rcccptus. Quaml'is enim lihera sint cum ami­
corum nostrorum hostibus commercia, usu tamen placuit, ut capite 
pro:rimo latius ostendam, lie alkrutrulll hiS rebus jUVCl1lllS, quiuus 
bellum contra amicos nostros in;truatur d I;.\'catur. 1\on licet 
igitur altf'l'utri advehere ea,' quibus in bello gerando Op\l~ habet, 
ut sunt tormenta, arma et quorum pr,ccipuus in bello usus, mi­
lites; quin et milites variis gentiulII p'lctis exccpti sunt; except.a 
quandoque et navium materia, si quam 1II;IXilllC t',l indigeat hostls 
ad extruclldaa naves, qui bus contra amicos nostro, uteretur. Ex­
cepta sa'pe et cibaria, quando ab amicis ~lOSll',is ob~idion~ premun­
tur hostes, aut alias fame laborant. 0l'tuno Jure mlenhctum est, 
ne quid eorum hostibus submilli,tremus, quia his rebus n~~ ips~ 
quodammodo vidiremur amicis nostris bellum facerc, Igltur 81 

hostes &implicitcr consideremus ut amicos, recte cum, iis co~mercia 
exerccmus, et merces quascunq ue ad cos mittimns; Sl C,ol~sl~eremus 
ut amicorum nostrorum llUstcs, exeipiulltur m~ITe', qUi bus III bello 
ami cis nostris noceatur, et ha!c ratio priorem .. incit; 9uomod~cun. 
que enim alteri contra alterum succunalDUS, bello DOS IllterpOlllmUs. 
quod salva amicitia non licot. 

C2 
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,; among almost all nations. For although the com· 
" merce with the enemy of our friends he free, it is 
" aO'reeable to usage, as in the 11ext chapter I shall 
" show more at large, that we should assist neither 
" one nor other with those things which may fur­
" 11ish and foment the war against our friends. It is 
" not lawful, therefore, to carry to either, those 
" things which are needful in making war; as are 
« cannon, arms, anci what are of principal use in 
"war, soldiers; who are also excepted by "ari­
" ous treaties between nations; materials for ships 
" are also sometimes excepted, \\"hcre an enemy is 
" in absolute want of thel11 for building ships to 
"be employed against our friends. Provisions 
"even at'e often excepted, ,':hen an enemy is 
" pressed by the siege of out' friends, or is other­
" wise labouring undet' the want of food. On the 
" t)l'st ground, therefore, are 'H' interdicted to ~np­
" ply any of these things to belligerents; because 
" by these things we should, in a manner, appear to 
"make war ourselves on onr friends. If, there­
" fore, we consider belligerents simply in the light 
" of friends, we may rightfully carryon commerce 
" with them, and send them merchandises of what­
" ever kind; if we consider them as the enemies of 
(( our friends, merchandises are to be excepted, 
" which, in war, might annoy our friends: and this 
"consideration prevails over the former one; for 
" in whatever manner ,,'e succour one agaillst the 
" other, \Vl: take part in the war, which would be 
"incompatible with the preservation of friend­
" ship." 

Thus far the doctrine of this jurist cannot be 
mistaken. He lays it down as a general rule, that 
the trade of neutrals ,,,ith the nations at war, pro­
vided it be impartial, is as if there were no war; 
hut that certain articlc',;, as instruments of war, 
iorm an exception to this general rule; to which-he 



~uggests, ~~ ~ further exception, the cnse of a siege, 
or of a similar pressure of famine. It cannot be 
pretended that there is either a single general ex­
pression, or particular allusion, that can be torturerl 
into an exception of any trade, merely for the 
British reason, that it was not open to neutrals be­
fore, as well as during the war. 
. 'I.-he r~sidue of th~ chapter is chiefly employed 
10 dlscussmg the legality and construction of trea­
ties of succour and subsidy, between a nation at 
peace and nations at war; aftcI' which he procecds 
to the tenth chapter, in which he trcab of the list of 
contraband, with se\'eral questions incident to it. 
His doctrine here, the same precisely as in the pre­
ceding chapter, is laid down in the following 
words: * "The rule, confirmed almost inrariably 
" by treaties, is, that neutrals arc not to carry CUll. 

" traband articles to our enemics. If they carry 
" them, and arl~ intcrcC'pted, tlll'y incur a forJc.'itlll"l', 
" Hut with the exception of these articles, tlu:,; 
" trade freely both backward and forward; a11!l 
" carry, with impunity, all other articles whatever 
" to the enemy." 

That under the term contrahand, he could mean 
to class so vague and novel a description of trade, 
as that which distinguishes between commercial 
regulations as existing before the war, and as 
made in the course of the war, is rendered the 
more impossible, by the definition given of COll­

traLand : t "Hene" by cuntraband are to be 

* RcO'ula cst pact is fj'rc pe:r,ctuis probata. ne non hoste!!, ad 
o " " ho,<tt,~ nostros, Hhant " conh'a ande goederen. ~I "ehant, et deo 

prehendantur, in commissum cadant: l'xl't~ptis aut em ~i<, libcfl,) 
utriml(ue mcrcantur, ct qurecunque alia ad h'btt',; " .. hunt Impune. 

l' Ex his r,.\", intelligo, contraband a (I ici, qure, uti sunt, 
bello apta esse pO!lSunit~qu. icquam interesse, an et extra bel­
lUlU U~U\ll pm·beant. .' ina sunt belli instrumenta, qUiE nOI, 

et extra bclhull pncbeam.a&Wll sui. 



undet'stood things which in tl,ei,. actual slafe. ar!' 
adapted to war; without considering whether 
apart from war they may abo he of use; there be­
ing fcw instruments of ,,"ar which may not he used 
for other purpf);;;cs." For this he gi\"cs as a just 
reason, that " if YOll prohibit erery material 
out of which any thillg may be formctl for ,,"arlike 
use, grt.<lt would bc the catalog·ue of prohibite,l ar­
ticles; sillce there is ,;carce\y any material out of 
which sometbinp; at least, adapted to war, may not 
be fabricated ~." 

In the ensuillg chapter, he treats of the case of 
sieges al111 bluckades, as an exception to the freedom 
of neutral commerce. 

In the 12th chapter, he examines the question, 
" "'hether the contraband character of a part of the 
cargo can affect the residue of the cargo or the 
ship;" ,,"jih scveral other questions incident to such 
mixt cases. 

Chapter XIII. relates to neutral property in the 
ships of an enemy; which he eX('mpts from COIl­

fiscation. His positions on this subject show how 
much the turn of his judgement must haye beell 
atlyerse to any such restrictions on neutral com­
merce as that instituted oy Great Britain t. " .. \.c-

* Si omnem materiam prohibeas, ex qua quid bello aptari possil, 
ingens esse cataloC;'ls rerum prohibitarum, quia nulla fere materia 
t'~t, ex qua Il:'>ll ,altem aliljuid, bello "ptum, facile fabricemus. 

t Ex ratione, utique, eju~rnodi jus defendi non poterit; narn 
cur mihi non liceat uti naye amici mei, quanquam tui host is, ad 
transvehendas merccs meas? Si pacta non intercedant licet mihi, 
ut supra dicebam, cum hoste tuo commercia frequentare; quod si 
liceat, lieebit quoque cum eo quoscunque contractus celebrare, 
emere, vendere, \ocare, conduc:ere, atque ita porro. Quare, si ejus 
navem operamque conduxerim, ut res rneas trans mare vehat, ver­
satus sum in re omni jure licita. Tibi, qua hosti lice bit navern 
e~us occupare, sed quo jure res mcas, id est amici tui, occupabis? 
S, nempe probem res meas esse; alioquin Grotio adsentior, ex 
pr;:esumptione quodam pro rebus hOtitilihus esse habenda qUa! in 
navi hostiJi inveniuntur. 
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cording to reason, a right of that sort [to confis­
cate neutral property in a belligerent vcs:;elJ cannot 
be defended: for why may I not be allowed to usc 
the ~hip of my friend, though your enemy, in tr2.ns­
portll1g my merchancli~c? "Then treaties <10 not 
prohibit, I 11a\'e a right, as I ~aid ahoH', to carry 
on commerce with your enemv; and if this he 
lawful, it is also lawful to t:'lltCl: into any contract.; 
whatever wttll him: to buy, to ~,'Il, 'to Ie:l, to 
hire, &c. 'Vlwrefore, if I shall have ell:";' c;L'd his 
~hip al~d his service to transport my (:11"('('1., by !'('a, 
It was a transaction on every princil'l:' lawful. 
You, <t';; his enemy, may take his sliip; but \rilll 
what right can you take what k·I"lIg-; to llJC', that 
is, to your ij'il'ud ?-il: indeed, I pI'o\'e tlll';11 to I),~ 
mine; otherwtso I agree with Grotill:->, tll;11 tll\'r.· j, 

some room for pn'sumiug things founo in the ship 
of an enemy to be enemy's property." 

Finally, in his fourteenth cllaptl'l' he tl'l'ats the 
case of enemies' l'!IC'cts in neutral Vl·~S('I.,; d''l'i(ling' 
with Grotiu,; and othel's, that the neutralit\, III the 
ship docs not protect the carg'u from l'apl~lrc· all!l 
condelllnation. He conse<fllCllt 1 Y lila kc'" til i:.; ca,'t' 
also an exception to the general fn'l'dom or lIC'utral 
commerce. in favonr of belligercllt pri\'ill'~l'''' 

l~rom this distinct and full vit,\\, of till' ~(,llti­
mants of Bvnkershoek, it is clear, that the ",Iwlt: 
weight of I;is authority is opposed 1:) the principle 
advanced In' Great. Britain. lie i~ tin; fil.;t writer 
who seems' to ha\'e elltcrell into a. critical and 
systematic expositiOil of the law of llati(lll';, on the 
!mbtect of maritime CUIIIIIICITL' Illt\\"(,(,:l neutral aIHl 
bcliip;ercnt nations; and the plan \lhich he adopted 
";[.; Lwcll calculated to do justice to the sul~icct. 
Instead of ulHlertaking, after the cxatllpll~ of Gro­
tius and Putlcllclort~ an cntire ('ode (Ii' pllldic lal\, 
hc selected, for a more thorough d iSl'41Ssioll, the 
particuhll' questions \\bid\. WHe del IlIl,d most illl-



pOl'tant, and most frequent In the transaction~ arul 
intercourse of modern nations. Among these, he 
very propcdy classed the question of neutral com· 
me,ce, and bestowed on it the formal investiga­
tion which we hare :-;ccn. He begins with the ge­
neral question, how far a war between two nations 
ean aflect the rights, particularly the commel'cial 
ri,~-ht" of a nation at peace with both; deciding, 
in f'aronr of neutral natiom, that their commCl'ce re­
maills ii-ve, a::; a g-c,lleral rule; and, in fa\'oul' of belli­
~-( ,},r'l; t nat iOll!', t hat in certain cases exceptions to 
that gL'llcr,ll freedom are prescribed by the princi­
ple 01' :-.elf-derence. He gOf':i Oil then to ex:amine 
Ille f'('nral cases 'rhich h'ad been allowed or claim­
,.r[ a:-; <.:xcepl iOlls. He cstahlislws the belligerent 
right to intercept articles on the list of contraband, 
He establishes also the right to control supplies to 
plnces hesieged or blockaded. He concurs in the doc­
trine, tllat the flag of a friend does not protect the 
proFerty of an <.:nemy. He discnsses the claim, 
mailltaincll by some, to confiscate the property of 
.a friclHl under the flag of an enemy, which he dis .. 
]Jron~s, He discusses, moreover, several other 
minor questions, which WC1'e incident to the main 
~l1b.i('ct, He appears, in short, to have taken a 
com prehcllsi \'(' view of the commeroial relations be­
tween llcutrni and belliO'erellt nations " and to hav6 

1:\ 

omittc,l no qll(::'~tion, belonging to those relations, 
"bit'll was of sufiicicnt importance to deserve his 
attention. And yet it appears that he has not 
('\cn glancod at the question, H'Vhcther a neutral 
('ummcrct', in ~trticlcs not oontraband, nor going 
to a besiegc!l or blockaded place, was unlawful, 
i(»)' the rcason that the helligerent party had been 
i:luuccd bv the war to new-model its commercial 
regulations." Does it not necC'5sarily and1undenia .. 
bly follow, either that no such pretension had, at 
that period, <.:rer been started, or that it h~d reoO 
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ceived no countenance which could entitle it to 
ll?tice? It is imp~ssible to conceive that a que­
stIOn of such magl1ltude could be otherwise passed 
over by a pen ,which dwelt with such minute at­
tention on questions less nearly allied to the mam 
subject. 

The autilority of Bynkershock, in this case, 
ought to ha\'e the greater weight with Great Bri­
tain, hccaus p , in other casps, so much weight is 
claimed for it, by the champions of her favourite 
doctrinl"s. 

The reputation which Vattd enjo,YS in Great 
Britain, greater perhaps than he enjoys any wlwre 
else, requires that lie should be particlllarly COII­

suIted on this SUbjl'Ct. The work of Vattel un­
(luestionably p(JSSt"~SI'S great merit; not so much, 
indeed, fOl' the originality of his plan, or his mat­
ter, which be admit:; to have J"'f:n derived from 
'Volfe; as fUI' the <tgTct'aJde dress which h(' 11<1'; 

given to the tlry tren', i!--e of his prototYlw, and for 
the liberal !'pirit which has, in mallY install('f", 
improved tIle tloctrillt's of all his prccl('('(':-;~f)r", 
Vattel is, how(,\l'r, justly ('harged \\'j,1t fadillg tUI) 

much in the merit of a careful discrimination; and 
sometimes l\'ith delivering maxims, \\hich he 
either coultl not recollcile, or do(,s not take thl' 
pains to explain. In the elJaptl'r on neutrality 
(B. III. c. \ii.) he might perhaps have bef'll more. 
('xact in his detinitiolls, and mOl'e lucid ill the order 
of his ideas. Hi~ meaning, ll("rcrtlH'less, is, on the 
wholl" slIflicil'lItl\" clear, and arranges him be)'ond 
all controH'rsy wOit.h. Grotill~, putrel~dorf, and B.V1~­
kcrsllOck. in OppositIOn to the doctrmc under COll::.l" 

deration. 
As t II!' basis of the true doetrilw, on the sul~je('t 

of IH'utl'al commerce, he lays down these princi­
ples; 
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That a neutral nation is bound to an exact impar­
tiality: 

That this impartiality relates solely to the war: 
That it includes two obligations: the first for­

bidding succours in troops not stipulated before 
the war, arms, ammunition, or any thing of direct 
use in the war; the second requiring, that, in what­
ever docs not relate to the war, one of the parties 
must not be refused, 071 account of its present qual'­
"el, \rhat is granted to the other. He obsent's 
" that this does not trc~pa;s on the liberty of the 
neutral nation in negotiations, connexions of 
friembhip, or its trade, to govern itself by what is 
most advantageous to the state. "Then this consi­
lleration indl!l'C~ it to jJl"(ferCllCes ill things of which 
everyone has the fi"ee disposal, it only makes 
lise of its right, and is Jlot chargeable with partiality. 
But to n.J'lI:'c allY OIlC of these things to one of the 
partib, purdy a~ J)('il1g at ,,"ar with the other, and 
for favollrill~ tile latter, \rauld be departing from an 
exact 11 ell t ral it y." 

Having laiJ tllis foundation, and recommended 
to nations intending, as they have a right, to re­
main neutral, that they slwuld secure tlll'ir neutra­
lity by trC'aties for the purpose, he proceeJs to state 
more particularly; 

] st. " That \\' hatever a nation does in USf' of its own 
rights, and svle~1j ,lith II t"inc tv its ozell good, without 
partiality, «,oil/Will a design of fm"vIl1'iJlg one power to 
the pnjlldicc 1:/ {[lIother, cannot, in general, be con­
sidered as contrary to neutrality; and becomes such 
only upon particillar occasioJls, \\hen it cannot take 
place withollt injury to one of the parties, who has 
then a particular right to oppose it. Thus, tlll~ 
bes~eger has a rig~lt to prohibit access to till: place 
hesleged. Exc1usl\"cly qf this kind of cases, the 
quarrels of another cannot deprive me of the fJ:ec 
disposal of my rights in the pursuit of measures 
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which I j~dge adyantageous to my country."_ 
He.nee he mfers a fIght to permit, in certain cases, 
!€v\es of troops to ona of the parties, and to deny 
Jt to the. o~her~ where )tile,l'e lll~y. be good reason 
for the dlstmctlon; ano Wllel'C It IS the custom, as 
among the Swi:-;s, to grant levies; and, consequent­
ly, where the custom wouJe\ of itself be a proof 
th~t the grant was not the clrect of partiality in re­
lation to the war. He asserts, in I i!(c manner, for 
the sovere'ign, as well as prirate citizens, in the 
habit of lending money at interest, thc rio'ht to 
lend it to one of the parties at wal', " ",110 may pos­
sess their confi(lcncl', withont lendin,:.{ it to the 
other;" observing, that" whilst it appr'ars that this 
nation lclills out itl money purp!)~('ly for improving 
it. by interest, it is at Jibe!'t)" to oi:;pose of it 
according to its OWI1 dist:rct ion, <11111 I haH~ no rea­
son to complain. Bllt if tIlt' 10aJ\ hc manifestly for 
enabling the l'tH'm \" to attack me', this would bc 
concllrt:ing ill tlte' \\ar agaill,t \l)l'." lIe applies 
the same remark to tIle cas(' of troops fl\t'llishc(l to 
all enemy, by the state itselJ~ at its 0\\'11 expensc; 
and of money lent without illtl'rcst: adding at the 
same time, as a further illstance of lI('utral rights, 
that if a nation tradC'.~ ill ;I!'tll~, timber, ~hips, mili­
tary stores, &c., I calltlot tab: it ami!'>s that it sells 
such things to my Clll'I11.'", proridcLi it docs lIot re­
fuse to sell them to 1111' also. It carries on its trade 
without any desi,~tl of illjuring me, and in continu­
ing it the same as if I was not (,Ilg;:,~,'d in war, that 
nation gi\e~ me no just cau~e of COlli plaint. 

Making, thus, impartiality the lL'::.t of lawfulness 
in the conduct of neutrals, ano the mere pursuit of 
their own interest, without a dl'~igll to injurc any of 
the !Jelligerents, the tc"t of ,impa~·tialit.\> he ent~rs 
more particulady on t!le Jt~Cllsslon o~ the active 
trade which neutral nations carry 011 \nth those at . 
war. 



(\' It is certain," he says, "that, as they [neutrals] 
have no part in my quarrel, they are under no ob­
ligation to aban(lo11 their traue that they may avoid 
furnish~ng my enemy with the means of making 
,,,ar. Should they make it a point * riot to sell to 
me any of these articles, whilst they take measures 
for transporting great quantities of them to my 
enemy, with a llwn?iest intention of favouring him, 
such a partiali~11 would exclucle them from the 
neutrality they enjoyed. B~t if they simply pur· 
sue their commercl: [~lli\Te tOlit uniment leur com: 
mercet] they do not therel~IJ d(~clare themselv61 
against my interc;.;t; they only exercise a right 
which they are under no obligation of sacrificing to 
1111:'." 

The general fl'eedom of neutral commerce being 
thus asserted, the writer goes on to lay down the ex­
ceptiolls wilich WUI' makes to it. 

" On the other hand, whenen~r I am at war 
with a nation, both my safety and \velfare pl'Ompt 
me to deprive it as much as possible of e\'ery thitlg 
which may enahle it to resist or hurt mc. Here 
the law (/ 11('ce.\·si~1J slum;s its force. If this law 
'warrants me on occasion to seize what belong,;. 
to another, shall it not likewise warrant me to stop 
l'i'e,:y thing l'elatin: to war which neutral nations 

'* Si elles affectoient," &c . 
. t The translation, "continue their customary tr~d('," which 

might be construed to fa"our the British principle, is evidently er­
roneous. That which is substituted conveys the true meaning_ 
It is curiou.~ that the two authors, Pulfendorf and Vattel, ,,,hot 
have alone appeared to speak a language any-wise favourab1e to 
the doctrine in question, should owe the appearance. to Englillh 
mistranslations. It would be uncandid, nevertheless, to inlljnt,l,.l. 
ate a design in the case; the more so as the transl<ltion of Puf­
fendorf was prior to the ori~i n of the British pretension; but the 
~rror of translations may ha\'e strengthened the pretension wl\ki( 
.t countenances. 
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are carrying to my enemy. Even if I should, by 
taking such measures, render all these neutral na­
tions my enemies, I had better run the hazard 
than suffer him who is actually at war to be thus 
freely supplied to the great increase of his power. 
It is therefore very proper and very suitable to the 
law of nations, which disapproves of multiplying 
the causes of war, not to consider those seizure~ 
of the goods of neutral nations as acts of hostility. 
When 1 have notified to them my declaration of 
war against such or such a people, if they will aft­
erwanls run the risk of supvlying them ,,'jtll things 
1'eit,tit)e to war, let them not (;r11l11'\ain if their goous 
fall into my hands; for I do not dl,dare wal a,'.faill:-.t 
them because they attempted to carry SItch ,~(-'Ild". 
They suffer indeed by a \\'ar in which they have 110 

concern; but it is accidentally. I do not 0JlP(J,,· 
their right: I only make use of my own; aml if 
our rights clash, and reciprocally illjure each 
'Other, it flows from the effect of inevitable lIeces­
sity," &c. 

~, But that limits may be set to these illc()II\'cni •. 
entes; that the commerce of 11l'lItral nations lila \" 

suhsist in all the freedom "llich the l.ms of wal' \l'iil 
ad 111 it; there arc rules ,to be observed, and on \\ Im:h 
Em'ope seems t(/ be generalh/ ag /'ccd," 

'''hat are the rules which fix tlll'Sl' I il1l if:.; ? 
-" The first is carefully to distinguish l'lllllmOn 

goods, which have no l'I:I11lioll to ,dlr, from tllU"L' 

Pl'cltiial'b; subservient to it. In the trade of tile 
former, iICutral nations arc to enjo,'{ an clltir( ii/u:r. 
~1J: the parties at war cannot with any rea£oll .11'\1.\" 

it, or hinder the importation of such gOlH\S into the 
c8emy's couutry," &e. He ()"~en c,; that the goods 
here n·f/'rred to, :IS h:t\l\lg rvlatlOll to wnr, arc 
those called cnnt ralJ:llld. of \I' hit:h he ~i rt'S a ur'­
scription j proCl'cdillg \ i \,'1)( T to !>!JII\~ il,,\\' far I hvy 
are subject to l'ollli"catlllll, and tu 1Illt:r from tht.: 
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right of contl.scation the right of search on the high 
seas. 

He next mentions, as a limit to the freedom of 
neutral commerce, that the effects of an enemy 
found in a neutral ship are su~j('ct to capture; de­
ciding otherwise as to nentral effects on boa~d an 
enemy's ship, which some nations had bten In the 
practice of capturing. 

He specifIc:', as III:' last limit or exception to the 
general Leedom of neutral commerce, the bellige­
rent right to prohibit all commerce with a place be­
sieged or Llockacletl ~ closing the rli:-;cllssion of this 
particular suhject v,·ith an emphatic deduction in 
these words-" A neutral nation continues, with the 
two parties at ,,,aI', in the scraal relations which 
nature has placed between nations. It is ready to 
perform towards tlJem hoth all the duties of huma­
nity reciprocally due from nation to nation. It is 
in cuery t/zing uot directly ]'(1(tfillg to war to give 
them all the a.,·slslallce ill it~· pmc('/', and of which 
they may statuI in HC'cd. But this as,istance is to 
be giVl'll ,,·ith impartiality; that i~, in not refusing 
to one of the parties any thin~ on account of his 
being at war with the othei·. This uoes not hinder 
a neutral state ILl\'inp; particular conn('~~!ons of 
friendship and goud llC'i'~'hbourhood y:ith one of the 
parties at war, from grallting him in ,c/w/ner doet 
not relate to military transactions the preference 
due to friend:;; much more mar he wit bout giving 
offence continue to him, for in~tance in commerce, 
such indulgences as have been stipulated in their 
treatic~," &c. 

'" e see then that the authority of Yawl coin­
cides perfectly with tile preceding' authoritie:-i, more 
especially that of Bynker!'ihoek, in establishing the 
general freedom of neutral commerce, with the ex­
ception of things relating to the war, and in limit· 
ing this exception to the several cases of supplying· 
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tl~e enemy wi~h military contraband, of trading 
wIth places besIeged or blockaded, and of carrying 
enemy's property. . 
. ~erhaps this author, not. remarkable, as already 
mtlmated, for w.ell defined Ideas, has in no particu­
lai' branch of hIS work left less room for mistakinrr 
or perverting his meaning. b 

It would be improper not to add 'Martens to the 
author~ties who ought to be heard on this question. 
Martens was a professor of law ill a Hanoverian 
university, with a salary from the kinO' of Great 
Bi'itain as elector of Hanover, awl has Sisting-nish­
ed himself by several publications, which demun­
strate his critical judgement of the law of nations, 
and the extent of his researches in order to ,"erify 
and elucidate it. His SUMM,\RY of this law is a 
work which was received by the public with a due 
portion of that resyect which constituted his prede­
cessors authentic depositaries and expositors of 
the code by which thc society of nations ought to 
he govcrnf'tl. 'Ve find him accordillgly on th/~ 
same shelf already with Gl'Otius, PulTendorf, Byn­
kershock, and Vattel. In Great Britain indeed, 
notwithstanding his being a su~ject of her ~o"c­
reign, and a professor under his patronage, the 
doctrine he teaches on the question ,,,hether free 
ships make free cargoes, has drawn 011 him the cen­
sure of thc zealous advocates for the side taken by 
Great Britain 011 that question. In opposing, how­
ever, a favou rite doctrine of that nation, under the 
relation in which hc stood to it, he gave a proof of 
integrity and independellce, ,,,hieh justly inspire 
the greater esteem for his charac~er, at tl~e s3:m.e 
time that they give the greater weight to hIS 0PUll­

OIlS. Even there, however, his censors have done 
justice to his eminent talents, and been ready to 
'av~il thcmsd vc~ of his authority ill cases where it 
supported British principles and interesb. 
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On the present subject the authority of Martens 
is clear and full. 

He speaks first of neutral commerce accordjng 
to the universal law of nations, and next of the 
modern law of nations with respect to neutral com· 
merce, aIId its freedom, as acknowledged by tb~ 
po,,'ers of Europe. 

-The fir~t he lays down as follows :-" The right. 
that a nation enjoys in time of peace ()f selling ;mJ, 
carrying all sorts of merchandise to every natioI1. 
'wilo chooses to trade with it, it enjoys also in time 
o(war;providcd that it remains ,neuter." He ad-' 
mits at the same time that nccessi/.1J may authorise 
a )?ciw,cr at "'ar to hinder the conveyance of ,('{it/ike 
st{lrl's to its enemies, so far as to ~eqllester them tin 
the end ofthc war, or'to take them at their full ra. 
lac 'for his own use.*, He admits again, that the 
]Jower at \rar may prohibit all COll.1merce with fiuch 
pla:ces H as he is able to keep so blocked up as t,<l 
pl'e\-ent' any foreignel' hom entering .... 'But he 
maintains, that, "since a belligerellt pow!?!" cann'ot 
exercise hostilities in' a neutral place; nor confiscat~; 
property Iodonging to neutral subjects, such PQ"ler 
o~ght not to confiscate the goods of an en'cmy found 
in a neutral vessel navigating on a frce or neutr~1 
~ca~ nor neutral goods found in the y(:,~scl of an 
enerny: provided, however, in both cas'c',~, that 
the:;e goods are not warlike stores." 

In explaining what he style~ the modern law ,,1 
nations with respect to neutral commerce, and .it~ 
liberty as acknowledged by the po",'ers of Europc j 

h.t states it "as generally ackno\.\'ledged, that a 
nqutral po.wer ought not ,to transport to either of-the 
belligerent· powers merchandises l(Jl~quit'ocall!J' iJr· 
tended for warlike purposes ~ that treaties have at 

Tble rule correspon~! -with the sentiments sf OTt'IT'J;, 



some times swelled out tllis li,t with articles not cri. 
dently and unequivocally intend fA for such pur­
poses; at others have expressly declared these not to 
be'contrabanu, and that this la~t ought to be pre­
sumed to be the case between powers ha\·jng no 
treaties on the su bjcct." 

~' '''ith respect to merchandis(:s wllich arc not 
cOl·ltraballu," he says, " it is gcnually acknowlr:d£­
~d by the powers of Europe, that neutral po\ver~ 
llave a right to transport them to tbe ellemy *, e.r­
cept it be to places blockaded, with whi<.:h all com­
merce is prohibited." 

These two exccptions, namely, contraband of war 
and the C<L~;C of blockaded or besieged jJlaces, are 
thl' ollly onc~ which he allows again~t the freedom 
of nentral commerce. for with respect to enemy's 
prop(>rtr in Hcutral ships, he considers the new 
principle, \vhich identities the cargo with the vessel 
and thercby avuids the disputes and embarra,,'­
Jncnts arising frolll the old principle,:to.; lliwing been 
sufficiently established to take the place of the old 
Oll(' in the law of nations. 

Thl' authority of :Martens, then, unequivocally 
and undeniably concurs with that of his great pre­
decessors, ill deciding that thc commerce between 
neutral and belligerent nations, with a very few 

* Martens in a note obsl'rve~, that" some powers have, but in 
"ain, attcmpted to forbid neutral nations to carryon commerce with 
their encmie~," of which hc mrntions the in~tancc of the Dutch ill 
10(;6, and the joint ilutance of England and Holland in 1689. "In 
buth these instances, it is well known the attempt was to intercept 
all trade with I'rance, and not the trade only which was or might 
be opened by France Juri~lg th~ war;" a dililinct,ion to. which he 
was in"fitl'd by thc bcC'ulIJIl either to have nottced, If h~ had 
thought it worthy of notice, as among the t'ain attempu of. some 
power, to torbid ncutl al commerce, or to bal'(· Inscl1ed. It III the 
text.;n aD exception to the freedom of neutnl co~rnerce, If be ha4 
10 Viewed It, along WIth tb~ gthl'r excepueD.l ot l.:unlraA!and :n.j 

blockaded piacel. 
D 
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exceptions, is elltire(1J free, and that these excep .. 
tions do not include any such pretension as that of 
Great Britain, to prohibit a trade otherwise lawful, 
merely because it might have been laid open to 
neutrals in consequence of the war. 

It would have been easy to add to the authorities 
here selected, other respectable jurists. within ~he 
same period; as well as a phalanx. of authorities 
of later date, both in the south and the llorth -of 
Europe; but the testimony of Grotius, of Puffellti 
dorf, of Bynkershoek, of Vattel, and of :Martens .. 
is more than sufficient for the occasion. They are 
the luminaries and oracles to ",hom the appeal ij 
generally made by nations who prefer an· appeal 
to law rather than to pO\H:r; an appeal \,hich is 
made by no nation more re~dily than by Gr~at 
Britain, when she. has :mflicient confidence in the 
justice of her cause. 

Two feeble o~jections may be thought to claim 
attention, on tllis branch of the investigation. 
. Fir~t. In desGrihing tbe general freedom of 

neutral commerce with a l~ation at,war, the writers 
who haye been reviewed, being strangers to the di-
6.t1\lction now introtlucell between the legal regula­
t.io!)s of the latter ill time of war and. those in time 
~Lpeace, have sometimes usell expressions whiclJ,~ 
though tiH.:'y do not f:l\'our, do not necessarily ex­
dud.e such a distinction. Thus ~ynkershoek, spe~k­
ing oftlle neutral trade ofthe Belgians with the french. 
who ~vere at war with the Spaniards, says that it 
"as of right as free as before the war *. The 
freedom of neutral commerce is laid down, jn simi­
lar- phrases, by other jurists, both before and af-
ter llynkershoc~. ~lany of the 'more mo4ern 

.., Liberum quarbmcnoque rerum commercium~ quemaqmodum .... 
cum noudUlll bcllulu esset. Lib. I. C. x.. 
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i';ritcrs, not apprisf'l\ of the miscon~trttctiori IVIJlell 
might be attempted 011 their phraseolO'g'V, have 
al.50 described the general freedom of ncut1:al com­
llW l"l'! , in time of ,,'ar, by a reference to the freedom 
which it en.ioyed in time of peace. 

The obvious and deci~i,e answer to these criti4 
('imls is, that the frc,:,(l"m of C0111nW1'r',-, bctn'Cl'll 
two nations in time of peace does not refer tn the 
~lf'tual foot inc~ on which it happeneri tl) be placed ":' 
the mutual regulations of til!; parties, a continu­
nncc of which would, on a sul)ject so Jluctllatin~ 
as that of commerce, he often incoll\'enien':, some­
t il1le'i ahsurd; hut to the right which the part if's 
have to regulat" tlwir CClllIl1H'1'CC', from time 10 
time, as their Inutnul illlt:r,'~t mal' "ll~~'c,t, or, ttl 
aoopt tbe 1a1wllag" of .Vattcl, to' the relation,s in 
which 1/ature has r.laced ind"pen(lent nations, 
-dThis cOllstruction is lIut onlv the 111<)-;t (11)\;,1\1' 

and rational in itself, but i:; cnf~rc<:cl b\' several :ll-
ditional rcflexions. . 

It i~ most ('''Il,i~f('llt, and cnm,'t:mes ;,101l(' (:<>1]­

~j~knt, with other pas,a~e, in til,· :<Wl" author!=:, 
An €!<ample may be ""I'nlll Byllk,'r~ho('k, II. J. (',IX, 

wlwl'l' tile "~)l[('ssi()lIs ., ut ante hcllum cun~;tabnt," 
and ., ut CUIlI pax e"l't inkr I'U';," &c ... UP evi. 
dentlr meant to ('omprei,cnG evcr,'" ri,~,:ilt, a~ wlJI ;'9 
the existing state of (,ollllTll'reC hetl\('I'n tllc neutral 
and belligerellt parties pn'\ iou~ to tIl<' .''.:\l', . 

As tlH.:re is no c"iul'lu.:e that the distinctIon ,\'a~ 
known at t be dates of thc (' I", T \\Ti kr-;, it "-ould 
be absurd to suppuse them alludin:.: to a ,ta'c ,,1' 
things which bad nevcr existed, r:1tl:cr th:1.n 1.0 j, 

:,tatc of tllillg-i which \\';1" familiar in ~ral'tIC'" 
And with respect to the 1110re ll1"dt'rn \\'rlter" T" 

most. of wllOm the distinction appf',ll'S t,) have be,1l 
equally unknown, the al."II: dity (It' the suppositioll 
j, uuubicu by Ih illcollsl~tl'n(;y With the who}\.! te-

D~ 



nor and complexion of their doctrines and reason­
ings in behalf of neutral rights. ~rany of them 
are, in fact, champions for the principles of the 
armed neutrality; one of which is, tha.t neutrals 
may trade freely with and between any of the 
ports of an enemy not blockaded. . 

Finally-as aU the writers on the general su~iect 
of neutral commerce discuss the several other. ex­
ceptions to its rights which have at any time been 
claimed by belligerent nations, it would be absurd 
to suppose that an exception more extensive thaQ 
any 'of them should be pretermitted. Their si. 
lence alone, therefore, is an unanswerable preot~ 
that the exception now contended for could not 
be known, or could not be recognised, by those 
writers . 

.A second o~jection may be, that the practice ,of 
opening colonies to neutral trade had not been in'. 
troduced at the dates of these publications, partie 
cularly the more early of them. 
, The fact on which this ,objection relies~ might be 
lhsptoved by a mass of historical testimony. Two 
3uthoriti('~ will be :mflicient: the first showing that 
Spain. represented as the m(')st rigid in her colonial 
mo~opoly, began to relax it as early as 166~ even 
dlltmg peace: the second, that :France had adopted 
the same policy. ill time of war .. as carly as the year 
1705. 

The first is from Long'i History of Jamaica, vol. i. 
p.598. 

" In 1669. Spain, for want of ships and sailo,-s 
" of her own, began openly to hire Dutch shipping 
" to sail to the Indies. though formerly so careful 
" to exclude all foreigners from thence. And·~o 
" great was the supply of Dutch manufactures W 
"Spain, &c. that aU the merchandise bro-tlght 
"frot'n the Spanish W' est Indies was not suffici~,nt 



37 

"to make returns for them; so 1 that .the Dutch 
" carri~d . h~me . the balance in mo'ney.". The 
date at thIS Spamsh relaxation of the colonial mo­
nopoly was prior to the work of Putf~gdorf, whidl 
was published in 1672; and two-thirds of a ceo­
t,ury p~ior to that of BYllkershoek, which was puo­
hsued,lI1 17.:37, aml,which entered so systemati..: 
caBy lllto the questIOn of neutral rights of com­
merce. 

The other will be found in a Note of Robinson, 
in his Appendix to vol. iL, page 17, of his Admi­
ralty Reports. It is there stated, with his autho­
rity for the fact, that about the year 170.), it being 
then a time of war, friendh- Ilations were admitted 
into the trade of the French colonies, as a better 
mode of supplying their wants, and getting away 
their productions, than that of convoys, It is aJded. 
that the first vessels thus iutroduccd having been 
(;aptuf(~d, the French minister returned to the old, 
as the only etlicacious expedient. 

The reporter would conclude, from the capture 
of the neutral vessels, that a neutral trade with co­
lonies was then held to be illegal. But it would be 
manifestly wrong to resort to an explanation not 
walTanted by any ideas otherw ise known to ex.ist at 
that period; ('specially when it is so easy to sup­
pnsc that the capture was (lirected against the 
Frcnch proper(,! on board the neutral H,~~t'ls.­
That the property was Frem;h is th(' more to he 
presumed, as the Dutch, the only nation whose ca.­
pital might hayc neutralised the property,_ w.ere 
parties to the war. Had they indeed been neutral, 
their treaties with Great Britain would have pro­
t,d('d the trade in their H·~St·b. on the tn-ofoltl 
.~rouHd that it was lawful to tradt'~ without rl'~t;'lc­
lioll, with and between the ports ot all enemy; and 
that the freedom of the ship protected the cargo. 
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-rhe true inference on the su~jcct is, that the neu.' 
tral carriers were Danes, or of some other nation 
who had no such treaties with Great Bl'itain, and 
'whose capitals did not neutralise the cargoes of 
French produce. 



TREATlES 

All WrIters on the law of nations, as well didactic 
as polemic., avail themselves, whenever they can, of 
the authortty of treaties. 

Treaties may be considered under several rela­
tions to tl;1e law of. nations, according to the several 
questions to be decided by them. 

They may be considered as simply repeating or 
affirming the general law: they may be considered 
as making. exceptions to the geneml law, which are 
to be a particular law between the parties them­
selves: they may be considered as explanatory of 
the law of nations on points where· its meaning is 
otherwise obscure or unsettled; in which case 
they are, first, a law between the parties themselves, 
and next, a sanction to the general law, according 
to the reasonableness of the e~planation, and the. 
number .and character of the parties to it: lastly, 
Treaties may be considered as constituting a \"0-

luntary or positive law of nations. 
'Vhether the stipulations in a treaty are to be 

considered as an afiirmance, or an exception, or an 
explanation, may sometimes appear on the face of 
the treaty: sometimes being naked stipulatio'ls, 
their character must be determined by resol·ting to 
other evidences of the law of nations. In other 
words, the question concerning the treaty mu!>t he 
d,ccided by the law, not the question concerning. 
the law by the treaty.* 

* In the report by sir G. Lee. doctor Paul. sir D. Ryder. and 
Mr. Murray. nttenvards lor~ Mansfield. in the c~ produccd by 
dlc ::;jlcsj" loan, the argument drawn from treaties, 011 the qUIl- . 
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In the present case, it has be('n shown, from the 
bourees generally allowed to be the most authentic, 
that the'law of l;ation,.; is violated by the principle 
asserted by Great Britain. It is a just inference, 
therefore, that eH'I"Y article in treat it'S contradict· 
ing that principII': is an affirmance an,d dir~ct 
proof of the general law; and that any stlpuIntlon 
of tht: principle wouJd, as all exception to the genc­
ral law, be an inoirect proof of it. 

But supposing, for a moment, the present case to 
bclon,~ to tl1at class in which the great oracles of 
the law of nations are obscure,or at variance among 
them"e\ves; ann in \<vhich, moreort'r, the prac­
tice of nati"lls, not heing- uniform, is an unsatisfac­
tor . .,.- guide; and cons~qllently, that the evidence 
of treaties '1':1" nect"~~anr in oroer to ascertain the 
law; ~till, it will be fOHl~(l that the result of an ap­
peal to that €\'idence i" conclus;yc against the Bri­
ti~h pretension. It ma,v l)e confidently affirmed, 
tiJat on no point ever drawn into questiun, the c\'i­
(lenee of treaties was more unifurm, more extensi,·c, 
or more satisfactory. 

~tiol1 whether free ships make free good<, is not very worthy of the 
celehrated authors, N of the c(,lebrity of the document. Two 
treaties, stipulating that free ships do not make free goods, are 
cited a, rlirect proofs on th ... negative sid., of the question; and 
six, stipulating that free sh;ps do make free goods, as exceptions 
proving still more strongly the negati,'e side of the question. Jt 
~ould 1I0t have been less fair, toconsider the six as declaratory of 
the law, ann the two as exceptions to it. But in either case, the 
inference presupposi>S, instead of proving the point in question. A~ 
far as the point was to be considered as r.ot otherwise proved. 
and .38 rC(juiring the evidence of treaties to remove the un­
certainty, the inference ought to have been reversed. The six 
witnesses ought to have out-weighed, the two, and it was in­
cumbent on the reporters, instead of ~imply referring to the 
treaties as a confirmation of their opinion, to have considered 
them as prf!senling all ostensible objection, which was to be 
answered. ' 
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Nay .more; it may be affirmed that the trea­
ties applicable to this case may fairly be con­
sidered in their relation to the law of nations 1a.,t 
noticed; that is, as constituting a law of them­
selves. If, in any case, treaties can be sufficiently 
genel·al, sufficiently nniform, and of sutficient dura­
tion, to attest that general and settled concurrence 
of nations ill a principle or rule of conduct among 
themselves which amounts to the establishment of 
a general law ; such an cll'pct cannot reasonably L" 
refused to the llumber anrl character of tilt: treatini 
whis;h are applicable to the present case. 

That treaties may amonnt to 3. law of nations, 
follows from the very definition of that law; which' 
consists of those rnlcs of couduct which reason de­
duces, as consonant to justice and common good, 
from the nature of the society existing among ill­
uepcndent nations; with sllch ddinitions anti mo­
difications as may be established by general (:011-

l'ent.' ' 
One e\'itlpl1cc of general cOI1SC'nt is gCllf'ral lI,agc, 

which implies gClleral l'flllSt'llL 
Can treaties wlticll c.rprc,u consent be an infe­

rior evidence, where nothillg on the face of the 
treati('s, nor in any collateral auth,)rity on the law 
of nations, 1::; found to impair the evidence? 

Tn·atil's may ilHtccd in olle point of view be con­
sidered as a. higher authority tlmn usage, when 
they have a generality and contilluallce t'qual to 
the generality and continuance which giye to usage 
the 3olltllorit\" of law; bccame all trl'atit,s ill\'ol\"e a. 
lIsagc l'tllllu-{cllsurat; ~vith tile sphere il~ \\hl:h th~y 
are obligatory. "hllst ucage, theft'lore. Jmp,llC~ 
consent; treaties imply the u~age, at the ~anw time 
that they express the (:unsent of the parties to 
them • . 

* llynkl'r,hOf,k d.'ri",'< thl' law of nalions from r('a50~1 and 
'l8agt: !t'~ f"IJOIlC' d u,u]. au..! t'JUn..! .. 1I"'i:)l' 011 the eVidence 
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But there ]$ another point of Vlew in which 
the influence of treaties, those at least of peace 
and of COlmnuc(', in modi(ying and defining the 
rules of public law applicable to periods of war, 
ought, in preference to the influence of mere pr~c. 
tice, to be promoted by all governments whICh 
respect .iustice anu humanity, and by all jurists 
who a:,pire to tlte authority of COn1l11tntators on 
that subject. 

The law of natiom, as derived from mere usage 
nr practice duriug those periods, is evidenced for 
the most part hy e.t' parte ordinances, issued<tby 
belligerent governments in the midst of the pas-
8ions or policy of war; and by judicial decisions, 
also e.l' parte, and biassed more or less hy the same 
cau;,e:;, if not b,- the interest also which weighty 
individuals, M perhaps bodies of individuals, have ill 
widening the fidrl of predatory wealth. 

Treaties are formed unller very different cir­
<'Ul11stanc(':... Those of peace imply that the hos­
tile pas~ions and pursuits hayc spent their forcl', 
and that a mutual spirit of liberality and accommo­
dation have taken their place. Treaties of com­
merce ag'ain are neces-.al·ily founded in principles of 
reciprucal .justice awl interest, wholly at val·iance 
with the violent spirit of war: whilst in the nego-, 
tiation of treatie;-; of both kinds the respecl.ive ef­
forts and illterests of the parties form those mutual 
checks, require those mutual concessions, and in­
yolve those mutual appeals to a moral standard of 
right, which are most likely to make both parties 
converge to a just and reasonable conclusion. Nor 
is a sense of character without its effect on such 
occa~ions. i\ations would not stipulate in the face 

{)f treaties and decrero; [pactis et edictis]. He therefore make! 
'rf':lt:es a lf~itimatc somce of the law of nations, and constantly' 
adduces them to illustrate and Hrify his doctrines. Quest. Jur. 
Pub. Lib. 1- C. x. 
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?f the world things which each of tlJem would sepa­
rately do in pursuit of its selfish o~je<.:ts. 

It will accordingly be found, as might be ex­
pected, that the \'i(llcllt and cruel maxims of ,rar,­
tl141~l stiU remaiuing, a~ well as those from time to 
timc exploued, - haH~ lJacl their origin and their 
continuallce in the separate usag"s of belligerent 
nations, 1I0t ill trcati(,; whibt Ull the other Land it 
will be found, that the ref'il'ltlatioll of tllUse al;l1~l's 
has been the gradllal \\'qrk (,f trl'atics; timt tlte 
spirit of treaties i.;, \\ ith few if allY ('xccptiull.';, at 
all timcs more .iust, lll',re rational, alld more IJcnc­
volent, than the spirit or the law derived ii'om prac­
tice oltl,\; awl con~"'IUL'lil1y tbat all further melio­
rations (lj the {")Ill: of p"uJic lal\' ~Irl' tu I.e expected 
from the former, not Illf' btlt'r SOUl'C('; and L'Ulh('­

(Iuently, agaill, that all ellilt!,htl'II,'d J'rll'II(!:.; lu the 
liapplll('ss of llatiolls ollglit to I:,nollr till' inl1ul'lll'e 
of II'('ati('~ on the gT('at cud,' I.y \\hidl their inter­
course is to II(' J'('crIlLt\t'd, 

Tbe <LlItllOrit 'T" uf (""'1"'- tn'at ,T is h. lw f." 'Ilc-j­

(It-red as oppoc:,'('l to the 1'I:ilJllj"'''a'~l')'t,'(llJ,\' (;rcal 
lhitain, ,Y/J(;re it citltn' stiPlil:I\t'S a ,~"Ill'ral free­
,10m of lIelitral CVlI1l1ll'I'C,; with a ~1Jl'citil'atillll vf 
exccptiulls to it, awl all 1II11i""1U1l of tlti~ British ex­
ception; or \lhcrL' it stipul"lL" l,lUl oillya llelltral 
right gl'llerally til aji'cc trade \\,Ith belll!!,,')"'llt 11,\­
tiOlis, l,ut parlicul<lrl,\' a ric:1lt to Ir,,!!,' frn'I," tv and 
/)('1:,« Ii tIlL' port", pI' slIdl lIall.))IS, TI1l'se stipulat illm. 
1>\ Ihe ful"l'C uf tht' krilL', llC'l','~,;'ril,\' l'lJllIprehcud 
t (Ie CU<I)lillt..; aud <.:ul ll11ial tra,les, ;1'; II l'll as other 
IJl':lnches • ,I' cuIllIl1CI,(,". 

It \\'oilid 1.(, a "a"II' of t illl I' III ]',"tuII' it 'lIl III< 

'tr"~~ti('~ of,a rl'lll"t" Iwrioc\, I;arlakiug too liltk,lJ i 
tbl' (jl iii"atiull aIHl >1111'11 lit IlIII)'" IllOtkrn tml' , 
10 (,'/11\ \11('111 1,\ it" ('\.;1Illl'1<-,;. Il II illl'L' ,'ll!1ici. nt 
'" ':Oll;lllL'II('(."II'II" 1 .... 1 ii'\\' willi the tr,'al.\' of \\'c'"t­
t.1hdi<t ill llii~,. Wllil'll ( .. rill' all illlpUrlallt qJl'ch ill 
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the commercial a.nd political history of Europe, 
and to remark, as the result of some inquiry into 
antecedent trea.ties, that they contain nothin~ which 
can give the least countenance to the principle un­
der examination. 
'. It will be sufficient also to limit the rc\'if'w of 
treaties, where Great. Britain was not a party, to 
those of most importance, E'ither for the tenor of 
the stipulations, or for the particular parti,'~ to them, 
'With marginal references to others of analogous im­
port; remarking again generally, that tI\I'''' , others 
are all, either negatively or positively, al1th')riti~s 
&gainst Great Britain. 

As a more convenient distribution also, the first 
review will stop with the epoch of the armed neu· 
trality. The relation which the trcatie,,, subsequent 
to that event have to the subject, will be noticed by 
itself. 

r;ramples to whicTl Great Brilaill is not a party. 

Bya treaty concerning navigation and commerce 
in 1650, preceded by a particular article 011 the 
same subject concluded in 1648, it is stipulated 
between the Pnited Provinces and Spain, "tklt 
the subjects and inhabitants of the United Pro­
vinces (and those of Spain reciprocally) may sail 
and trade with all freedom and safety in all the 
kingdoms, states, a.nd countries, which are or shall 
be in peace, amity, or neutrality, with the states 
,of the said United Provinces; and that they 
~hal1 not be disquieted or molested in this Ji­
herty by the ships or subjects of the king of 
Spain, upon the accollnt of hostilities which may 
~xist, or may happen afterwards, between the said 
king of Spain and the aforesaid kingdoms, coun­
tries, and states, or any of them that may be in amity 



or neutrality with the said lord;; the states ~ 
above *." 

This liberty, in relation to France, was to extend 
to all sorts of merchandise which might be carried 
thither before she was at war with Spain j even con. 
traband of war t, not proceeding from the states of 
Spain herself, and capable of being used against the 
Spanish dominions. 

Wit h r('spect to other countries at peace with the 
United Provinces, and at war with Spain, the cnu· 
merated articles of contraband were not to be car· 
ried to them by the United Provinces, but all arti· 
des not contraband \\'t"l'e to be freely carried, with 
the ex(:('ption only of cities and pJa~es imested or 
blockaded. 

The Pyrenean treaty, between France and Spain 
in 1659, established so dose a friendship bet\\'e(~n 
the two nations, that they were mutually restrained 
from giving, either of them, to those attacking- tlte 
other, any a<.;sistance ill men, mOIH'y, or victtlal~, 
or with passage through his dominions. Y,-t 
it is stipulated in Art. x.-x\'i. \,hich are rf'ci­
pl'Ocul, that the French shall han: liberty ~I) trade 
to all parts whatsoever, tholl~h they should be ill 
a war with his catholic tna:jc,;ty, ("xcepting Portu­
gal t, whilst it continued ill the cOllditiu[l it then 

* Dumont, tom. yi. part i. p.570. 
t Thi! is not a ~olitary instance of such a stipulation: anoth('f 

is found in thc treaty of 16(i I, bctWCl'1l the L' niled Provinces and 
Portugal; wherc it was made a ~encr:l\ right ,0f the neutral p3rty 
to carry contraband to countncs at war wilh thc other ~'<lr~)·_ 
Dum. vul. yi. p.2, 368.-.'\zulll refers to othrr I~stances: 1\ treaty 
betwecn Edward IV. and the duke of Burgundy 10 H6S; Enghnj 
and Purtugal, HlV2 and 16S,; Spain and.'he Hanse towns, 16,.1. 
AZUIl_ vol. ii. p. 1 ~5 of the Frcnl h tran~latlon. 

t Portugal wa, at that time engag<'d ,in a \,-ar with Spain for the 
establishment of her incler('nd~nce, whIch ~vas Tlc",cd hy ~p:\In a • 
• rebellious war, and whIch Fr3ncc wa§ willing, It "eem., .0 far tl/ 
trgard ill the .ame light as to acqqiesce in this exc~t~D. 



46 

was in; all ll1cl'chanoise may be transported t~ 
other countries in war with Spain, as was alJowed 
before the said Wil r, excepting * such as proceed 
fl'om the Spanish dominions, and as may be 8el'vic~ 
able against the catholic king or his doihil'lions, 
and contraband good;;. By contraband good;; are 
understood all sorts of arms and "arlike stores;' 
hut corn ann. all malin,'!' uf provision, and goods 
not being arms amI warlike stores, arc not reputed 
contraband, and they may be carried to places il! 
war with Spain, excepting to Portn!j'al and block~ 
aded places. Til.· French ve~~c1s, passing from the 
ports of Spain tn allY pl)rt in enmity with that 
CrO\n1, shall not 1)(' in an,' \\,~1,\' retarded or molest­
ed,. after producill& tllei'r pa~se~, specifying t,heir 
ladmg-t. :" ·.'·.rlf 

It here appears, that the parties were at liberty, 
,,,hen neutral, to trade to all parts of a belligerent 
cOllntrv, not blockaded, and in all merchandises 
not cO;ltraband. 

The expressions" a-; was allowed before the said 
war," ,in ,this and in the preceding examples, clearly 
fall \\'ltlUll the ohsen;atiOllS made on the like ex­
pressions used by the writers on the law of na· 
tions. They are merely a mode of descrihing the 
indefinite right to tral1e as if no war had arisen, 
and lon';:(IUen~ly to cllter illto any new channds of 
trad(~ ,rlllch l111gllt lie opened to them. 

In a treatv in I (-i6:!, between France and the 
rnited Provil;cCS, it is stipulated, Arts. xxvi., x~\'ij., 
&c. that tlle partics reciprocal! \' are to trade and 
navigat.e with all freedom and 'safety to countries 
respectn:ely ~t \,ar '\'ith one and at peace with 
the other, ,vlthollt any exceptions made lJY the 

... ,Thh {,XI·,'!'t 1"11 might ha\'C been maue by Spain herself~ aj a 
mUOlclpalrt:.:ul.,tion. 

t IJUln. tom. vi. part ii. p. 260. 
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treaty other than a trade 111 contraband or to a 
lilaci' blockaded +. 

The t:('::t'.- between France and the Ullitr:-d Pro­
\ lIK(,~, Arts:xxvli.-~~:,:i:~. as incorpurated with the 
treaty of Breda ill 1067, l'ct\\'('I_'11 til(: latter poweJ; 
and Ellgland, declares th:tt t;lC ::ul)jec[; of either 
party may t;ail and traffic in a!! cO/ll/!ricJ' at lIlI.1I 

filiiI:', ill peace with one awl at war ".itil the otber. 
and this trallsportation and fralTic shall extend to aLL 
articles not contrabanu, and tu all places llot block­
aded t. 

In a trcal\" in IG,'!, between f'r;lllcc and Sllt'­
dell, Arts. x~iii.-xxix. are of cvrrc-pul1dillg illl­
porq. 

A treaty ill 1675, between ~~\\"(;I1Cll and the C"lliktl 
Provinces: cUlilaill, like stipulations in the thrt:\.: lir:;t 
and followillg' articles §. 

A declaratiull made in 167G, II.\' Spain :llId tbe 
l'nited Pr"llll('·~, C()nfirnllll:~ the trc~lly vf I (j:"I(), 

stipulates tIll' rigbt tIl' either party to tra,k- with tlll~ 
enemy of the other, as well uirectly as Ix·tween < Ill;­

Illies' purts, whether the ports I.H.dvng ttl tht~ <llllt· (II" 

<lifferent ell('mi("c~, contraband goods alld 1'1.1U'S 

blockaded lwillg· (;xcq)tl'd :1. 
111 Art. xiii. ~c. 01 :.tnotlllT tn'at\·, in IG7s, 1,\:­

twecn France and the United Prl'\ j'llCC-, the :~llIle 
poinb art' again stipulated~,. 
, The 1hirt~clltb .\rt. of another treat .. in J()7~), bc­

tWl:l:n S\\"l'lkll :lIlU the l"llitcu.l'r'.I\llll'~";, CUllLlll1S OL 

like stipulation t t· 

" Dlllllont, tom. vi. p:lrt ii, p, 41 L 
i Chalmers's Collect. Treaties, vol. i. p, 15 L 

part i. p, 4f.1. 
~ Dumont, tom. ni. part i. I' 169. 
~ Id. ibid, p, 31i. 
~: It!, iUHt. p. 35,1. 

I: Id, ibid. F· ~:2;. 
tt Id. iL,J r.l:l J 
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So again the like stipulation is contained in Art. 
:"tiii. of another treaty in 1679, between France and 
the United Provinces .... 

In a treaty in 1701, between Denmark and the 
United Provinces, the stipulations import an unin. 
terrupted commerce of the neutral with an enemy 
of the other party, with the usual exception of con. 
traband t. 

The like stipulation is found in a treaty of 
1716, Article viii., bet\\ccn France and the Hanso 
Town~ t. 

A treaty, Art. vi., between the emperor Charles 
VI. and Philip V. of Spain, :May 1, 1725, is of like 
import §. 

The samll' is the lan~ua~e of a treaty in 17.5~, be­
tween Na.ples and Holland !I. 

A treaty, Art. xvi., in 1767, between France and 
Hambur~, and another between I"rance and the 
duke of 1Iecklenburg in 1779, maintain the same 
doctrine~. 

To these anthoritic:" (ierived from the com'cn­
tionallaw of Europe, against the British principle 
under jnvesti~ation t t, might be added, if it wt're 
-necessary, references to other treaties of the like 
tenor. 

* Dumont, tom. vii. part i. p. 359. 
t Ibid. tom. viii. part i. p. 35. 
! Azuni, vol. ii. p. 130. 
§ Dumont, tom. viii. part ii. p. 115. Azuni, '·01. ii. p. 121. 
JI Atuni, vol. ii. p. 131. 
4fT l\'larte~s's Treaties, vol. i. p. 255; "01. ii. p. 38. 
tt The list, however, would not extend to the period hetwetn 

1738 and 1761; no genual collection of treaties to which (;rl'at 
Britain. is not a party, during that period, being at hand. Tbe 
chasm IS of the less moment, as the British treaties of that peri~ 
embrace most of the other maritime natiolls of .Europe. 



Ti'fatles to ,chic" England .first, ana then Great 
Bl'itllhl, leas a party. 

"By a treaty with Sweden, in 1654, and another 
in11656, confirtnillg and explaining the former, 'it 
is Mipulatf'd, Arts. ii.-i\', that it shall be lawful 
to<!' tile sllh.iects of either of the confederates to 
trade witll tile el1emil's (If til,· other; and, without 
iittpediment, to carry to them, except to places 
blockaded or besieged, any goods whatsoever, not 
contraband, of which a specification i" inserted. 
Provision is also made for the efficacy of passports 
in {:('rtain CUSPS, and against the abuse of them for 
covering enemies' ptoperty *. 

The weight of these examples is not diminished 
by the llame of Cromwdl, under whose authority 
the treaties wpre concluded in hehalf of Engtand. 
In ii)reign transactions, as well as at ho';e, his 
clJaracter was distingnished hy a vigour not likelv 
to rdinquish or imimir righ;~, ill ,',hich his COUl;-

11'.", as a warlike awl maritime powcr~ was inte­
rested. 

On tlie otlwr hand, it arlds "'cight to the cxam­
rl('~, that they are treaties of alliance, containing 
mntual l'IlO'<I""IIH'llts of friendship and assistance; 
and, conse~lll:lltl)', the "'ss apt to indulge the par­
ties in all itltcrt.:ourse ",ith till' f'tll'mil's of each 
{ltlwr beyond till' degree rcqnir< db," tIlt' law of 

'... t • 

Itatiolls. This ob"cr\'atioll i:; applicalJIt: to all the 
sHeef'l,lIing examples, where the trl;tt il's are of the 
same kind. . 

'0.1.1 the re:;toration of Charles II. a tr, aly of alii. 
o:ce \\do; concllltkd with Sweden in !(jol, the lIth 
articl(: of which, in pursuance of those ;11,()'.-e CO~ . 
Ilied from the treatil'g of 1654 and 1656, ~tipulates 

• Ch.dmcrs. ""I. i. p.3'2, 33., 
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anew, that neither party shall be impeded'in carry.' 
illg to the enemies of the othel' aQY merchandise 
whate,'er, 'rith the ('~ceptions only of articles of 
contraband, and of ports or places besieged *. 

In a treaty with Spain, Nlay 13, 1667, the arti­
cles xxi.-xxri. import, that the subjects of ea.ch 
shall tralle freely in all king-d.oms, estates,· and 
countries at war with the other, in all merchan­
(1 ;,.,L·S l1'lt contraballd; with no othe.l' exception of 
places hut those besieged 01' blockaded t. 

In Jul.\' Hi67, a treaty was concluded with ,the 
Vllited Pl'fH'inccs, of "hich Art. iii, provisionally 
adopts certain articles from the treaty of Breda, 
hetween the Pnited Prorinces and France, .on the 
subject of maritime commerce, until a fuller treaty 
could be perfected between the parties. The ar­
ticles adopted, in relation to the trade between 
the su~jects of one of the parties and the enemies 
of the otller, declare, that the trade shall extend, 
without impediment, to all artic1esnot contrab~d, 
and to all places not besieged or blockaded t .. 

In Fchrll<lry 1667-8, the same parties, then un­
del' a perpetual oefensive alliance, by virtne of a 
tr~at y of ~ 1 st J ul Y ] 667, ~nd in a league moreove~ 
wIth S\\'f'dl'11 by the tl'lple league of 1668, re­
sumed tl ... ; :-;uhjt'('t of maritimeaod commercial at~ 
f:.1ir~, and repeated, in tlH~ first article of their trea­
ty, the pl'ec:isc stipulations adopted provisiQnally 
from the treaty between France and: the. United 
Provinces §. 

A treaty with Uenmal'k, in 1669, stiplJlates, tllat 
they n1ay trade each with ,the enemies of thc·otherJ 

it Chal(ll.., 1'01. L p. ,52. 
t '2 Chalm. 17-19 . 
. : Chalm. vol. i. p. 15·1-. 
§ Chaim, 'vol. i. p. 1'63. 
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Jl1 all articles not contraband, anll to all I)laces not 
blockaded, without ,11I,V otlllT exceptions', 

On the lIth July 1 GiO, another treah' of u!lt'­
alice was concluded ,vitll Dl'nmark, the ~~ixtc( nth 
article of which declares, tklt " neitlll_:!, of the par­
tie,.; shall be impelled in furnishing to tile enemil':' (,f 
the other allY merchandises ",llatcH\'; cX('( ptillg 
only articles uf cuntraballd, a.~ dl'scril)ed in I:IC tl'ea­
ty, alld ports atHI places 1J1;~il'~cll by the uther t", 

It is worthy uf notice in this treaty, and tlte re­
mark i,.; applicable to others, that the fifth article 
having stipulated a right lIlutually to tr~ldl' in the 
kingdollls, provine'!',.;, marts, towns, ports, all'[ ri­
n:r:; of each other, it I\"a:; immediately prunticd in 
the next article, that prohibited ports lIlId co/,,"ic:s 
~houlcl be cxc('pkd, It' it had bl'(;n COIIC"il'cd 11:<lt 
sitch porls or colonies of cnemies 1\('1'(; I'"t til 1.(; 

traded wilh, under tl\l' geIH'I',ti right to trade witlt 
('IWllli(':; acknowledged in the sixtl'(,1l1h IIJ'll('le, it !s 
manifest that IIll'v would haH~ l)C'ell a~ carefllil \' (':­
('('j/ll'd ill this ~s in the other I':N', Gllt oj' tilt' 

llteaning of gl'lll-r;ll terms equall,I' 1"lIllj,r l hl'llrlin,f; 
tlll'lll. This trl-at." provvs abo, tkll, ;l~ early :l'i 
IIi 70, colouies began to fall litHIc!' attentIOll III 
lit a I,: i Ilg II'I 'at ies, 

III a marill(' tr(',i!,' of DccemllLT 1, l(i7k wi1\t 
till: l'llitvd PrO\'llICt<, statill"; ill tl)(' till,· th:1t it 
was" to be "ilscned thrulI:.;llflllt all 111/,/ l':lrlj the 
coll/ilr/n' (fud /IU1'/.I' 0/ the <,'orld h,I' :->ea alld bI1l1," 
it is ~tipulat(;da!1,'aill, in.\:'t. i" I" be" 1<lI'II:il fur 
all and ('I'cr\' tile ~lIl,jeeb of Ill'_' l1lu~1 SI.'rLlll' allll 
lIIiglJty prillce tllC klllg of Gn'at Britain, \\ ith .Lll 
li'adolll and ~afd\', to ,~.lil, trad,', and eXercl,(' allY 
'maullvr uf traflie' ill all {illl,,' A i!lsdolllS, (,olll/t/'ie~'. 

* iJum, 10m, "ii, part i. p, l.'t;, 

Challll, vul. l. 1,,85. 

L 2 
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and estates, which are, or any time hereafter shall 
be, in peace, amity, or neutrality with his said rna· 
jesty; so that they shall not be any ways hindered 
or molested in their nayigation or trade, by the mi. 
litary forces, nor by the ~hips of war, or any kind 
of vessels whatsoc"rcr, belonging' either to the high 
and mighty states general of the United Nether· 
lands, or to their su~jects, upon ocoasion or pre. 
tence of any hostility or difference ,,,hich now is or 
shall hereafter h:lppen hctween the said lords the 
states general, and allY princes or people ",batso· 
ever, in peace, amity, or neutrality with his said 
majesty;" and so reciprocally. 

Art. ii. "Nor shall this freedom of navigation 
and commerce be infringed by occasion or cause 
of any war, in any kind of merchandises, hut shall 
extend to all commodities "hieh may be carried 
in time of peace, those only exccpted which folloW 
in the next article, and are comprehended under 
the name of contraband." 

Art. iii. enumerates the at,tides of contraband. 
Art. iv. contains a negative list, ,,-hieh, with all 

other articles not expressly includccl in the list of 
contraband, may be free(y transportcrl and carried 
to places under the obedicncc qf enemies *, except 

-Yo- That this trc"-ty stipulated the rights of neutral:; in the extent 
which it is cited to prove, is ackno\\ ledger! by the British govern­
ment, in the letter of secretary Fox, of May ,1., 1782, to M. 
Semolin, the I{usi>ian minister at London, in which this treaty 
is referred to as the basis of a reconciliation with Holland, and as 
"a treaty by which the principles of the armed neutrality are 
established in their widest extent." The first article in the armed' 
~eutrality asserts the neutral right in question; and on that ground 
h;ts been always combated by British writers and in parliamen. 
tary discussions. In the deb~te in the house of commons on 
the treaty of 1786, with France, Mr. Fox took an occasion to 
remark, that what was then' done had "the unanimous CORlelie 
of his majesty's council." , 
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ollly towm or places besiegccl, environcd, or in­
vested *. 

This recital has been made the more minute 
because it is necessary, in order to ulld('rstan(l th~ 
whole force of tlH~ explanatory ckcIaration between 
thc' parties bearing the !'ame'date J a document so 
peculiarly important in the present dicCIl~:-;i()ll, that 
its contents will be recitc(i with equal exactnes;;. 

This document, after stating " that some difli­
culty had aris(;n concerning the interpretation of 
certaiu articles, as well in the treat \' marine' con­
cluded this first day of December I (j7'~ a~ ill that 
which was concluded the 17th February lIiG7-8, 
between his llHlj('st.V of Great Britain on thp. one 
part, and tiw states general, &c. 011 the oll1('r 
part," proceeds to state, "tha.t sir "Tilliam Tem­
ple, &c., 011 one part, with eight cotnmi~si()n('rs on 
the otht'r, have declut'ed, and do I)), t IH':-;(~ prt';;t'nts 
d(~dare, that the trne mealling and inkntiol1 of the 
said articles is, and ollght to be, that ships anri 
vessels belonging to tlui sul'.il·cts of either of the 
parties, can and might, from the tilll" that the said 
articles w;ere concluded, not only pa~~, trame, and 
trade, from a 'neutral port or place to a platT in 
enmity with the othel' party, or from a place ill en­
mity t() a neutral placl~, but also from a port or 
place in enmity to a port or place in enmity with 
the other party, whetlwr the said places belong to 
one and the same prince or state, or to several 
princes or states, with whom 11](' other party is in 
war,. And we declare thf" ',. :~ i5 the true 'l.nd ge­
llUine sen.se and meani .. , I the said .'rtides; 
pursuant \\ hereunto we ulIJerstall!l t he'.t the said 
articles are to bl' obsen'ed and executed on all 
occasiolls, on the part of his said majesty, and 

" Cbalm. vol. i, p. 177, I"j' Ii, 



the said states ge11eral, and their respective s'ub­
jects; yet so that this declaration shall not be al­
leO'ed by either party for matters which happened 
b:t-ore the conclusion of the late peace in the month 
of Febrnary 1673-4 *." 

Prior to the peace, neither of them could claim 
the rights of neutrality against the other. 

This declaratory stipulation has been said to be 
peculiarly important. It is so for several reasons: 

1st. Because it determines the right of the 
neutml party, so far as may depend on the belli. 
gerent party, to trade 110t only' between'; its own 
ports and those of the enemies of the belligerent 
party, without any exception of colonie's, but be­
tween any other neutral port and enemies' ports, 
without exception of colonial ports of the enemy; 
and moreover, not only between the ,por.ts,colonial 
as well as others, of one enemy and another en~· 
my, but between the different ports of the same 
enemy; and consequently between one': port and 
another of the principal country; between! thes~ and 
the ports of its colonies; between the ports. of one 
colony and another; and even to carry on the coast­
ing trade of any particular colony. 

Qd. Because it fixes the meaning not only of. the' 
articles in the two specifiedt~eaties,but ,has the 
same effect on all other stipulatiohs. by Great Br'j~ 
tain expressed in the same on equi.valent terms; 
one or other of which are used in'most, if not aU, 
her treaties on this subject. 

3d. Because it made a part of the treatIes explam .. 
ed, that free ships should make free g'@Ods; and con ... 
sequent)y the coastingJand colonial trade~ when com .. ; 
bined ,vith that neutral ad vantage, was' the' less like­
ly to be acknowledged; if not cQnsidered as clearly 
belonging to the neutral party. 



4th. Becal-I..~c the. explanatory: artic;]c ,was ~l;re reo. 
.>ult,of,the sv(icdatiuJ1' uf ElIgla\lli her.II'I/; awl she 
actu",lly claill1(;\1 al~d enjuyed tbe bCliClif. of rh~ ai·­
tide, she bejn~ 'at 1.1w t"il(le ju peact.;, awl tIle Dut6h 
in war with France t. 
'., .In the tre~ty, W.iti:l Frallcc'J;feL,ruary ;:4, lGi7, 
artic:lc.s i, ii,. a~~d,iji.,\mport, that each jJar,ty Illay 
tra~e freely with t.he ~cllen:lles . of the other ~ iUl 
the hallle merchalldise ,~s iu tilJ1c (>1' Ill'acc, contr,l-
1~\Wgood~ only exceptl:(1; and tlJat all merchan­
dises liot con~ra.~an(l " arc frce to 1,(, Cd rried fro,l~l. 
any! pprt ill neutrality tq the port, of, all Cllem), 
,.md (rom one pqrt of all C\ll'I1)Y tl). auotJll'r; tUWIlS 

b~sie~ed, I bloch'lI up, or ill\'l.;.sk~, oal)' CXl't'i't-

t,'ut·",~ .' ,. 
,:/l. ,Ill 1689, Englalll1 enterc(l illto till' com'clltion 
'Wkth,llplland) !Ji'0hiIJitillg all. llClltral commrrce 
wilh Frallcl', tllcll tile .elll'my ur ho\h §. III COI1:;(,­

.qu~n(;e.of tl1<.! (';Vl.ll~\Cl" trlal,\' ol'S\\ukn anli.pen­
l~\a,J~k,! for ddclldiug' their \\l'lltral ,righls a,:;;lillst 
tJli;; vivle~lt, mcas\ll't', satisi";tclilll1 was ma.d\" ;[c­
cor;dillg t~ .\'at\(,I, for tlw :;Ilips takl'll frolll tltt'Il\; 
lI'itillJlIt tIle' slig.htl':it l'liueJ1C l \ a:.; Llr ;I~ call he 
tr,ilc~'d, tll;11 any ultL'mpt was ma.d(' by l'ither d' the 
hjJl.~g('r(!ltlt Vanics to j,~ltr~dllCl' th0 di"lillC'liuli bl'­
,~~\"ttell such p~l'~ of tlw. trcllic 'illl<!,rl'll ptell ;1'; might 
Illit \Javq Lt;l'lI ;:\lIo~'cu I)(:furc tIlL' ,\\~al", alld a.s· was 
tlwrd',rc ulllawful, alld sudl part as haying beell al­
lIIn <:\1 LL:furC' till! 1\ ur, \l1igllt 1I,)t 1~}'fully be .subject 
to capture, 

, ' . ~ ~("(' <, r \\'ill ialti·qt~mpk \ totre~poll()~'Jrc with his goverrllnent 
(vMJ'iv. ,: .. .)j, of his Wbrks). where thelsu, cess of hisellorts. made 
H,i/h l~e""lIdioll."rhi~ g,!,,,rllllll:llt, IS f'.arlluuL.1rly ,rchears?d. 
" t S"e ~h·nl'.'ri,,1 of DUlch 11Ic;r.-\tallt~. III tl,e '\,lJlJu:t1 Rcg,~ter for 
'\ ~ i g:' Tllhe ,mit i~" rcntai IlPI! III f')I'Cl' for Hlol'C than a cellturr­
'~II.. fl'o!"h·!tii-\.to tht·wapwith the United ProrincC~ in 17:;1, 
1iI~,DcnkiIlS~. "1"111. i.,p • .2otl, 
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,Ve are now arrived at the treaties of Utrecht, 
an epoch so important in the history of Europe, 
and so essentially influencing the conventional law 
of nations on the subject of neutral commerce. 

The treaty of navigation and commerce, March 
31, 1713, between Great Britain and France, ar· 
tide xvii., imports, that all the subjects of each 
party shall sail with their ships with all manner of 
liberty and security, no distinction being made 
who are the proprietors of the merchandises laden 
thereon, from an!J port, to the places of those 
who now are, or shall hereafter be, at enmity with 
the queen of Great Britain and the Christian king- ;" 
anel " to trade with the same liberty and security 
from the places, ports, and havens, of those who are 
enemies of both or of either party, without any 
opposition or disturbance whatsoever, Bot only di· 
rectly from the places of the enemy aforementioned 
to neutral places, but also from one place belong· 
jng to an enemy to another place belonging to an 
enemy, whether they be under the jurisdiction of 
the same prince or under severat" 

• \rt. xyiii. "This liberty of navigation and 
commerce shall extend to 'all kind of merchandi5t'~, 
excepting those only which follow in the next ar· 
tide, and which are specified by the name of con· 
traband." 

.\rt. xix. gives a list of contraband, which is Ii· 
mited to warlike instruments. 

Art. xx. specifies others, many of which are in 
other treaties on the, ,list of cOll,~raLand, declaring 
that these, with all· other goods not in the list of 
contraband in the preceding article, "may be car­
ried and transported in. the freest manner by the 
subjects. of both cQnfeder~te.s,. even to places be· 
longing to an enemy, such towns or places being 



only excepted as are at that time besiegeu, LlockeJ 
up round about, or invested"." 

Could the principle maintained ag-ainst Great 
Britain be more clearly laid dowu, or more strol1n-ly 
tortified by her 1:iallction ? ;:, 

71/:' To give to tllis example the complete effert 
rwhich it ought to ha\'(~, several remarks are pro­
pl'r. 

In tile first pbct:', on comparing tile descriptioll 
given of the free trade wbicll mig-lit be carried 011 

between the neutral party alld an enullY of thl~ 
other party, with the description of the free trildl" 
allowed between the parties th(~lllSl:'h'e~; by the 
first article of the treaty it appears, that, in order to 
except the colonial trade in tile lattcr case, t!I~" 
freedom stipulated in artid~ i. is ('xrrc~sly limited 
to E'llrvjJe. The terms are, "that there ~hall be a 
reciprocal and entirely perfl"l't liut.:rty of nal i,~a-

,tion and commerce uet\\een the slIb.il·cts 011 each 
part, through all a lid en~ry the ki llgdoms, :-tate~, 
domilliolls of their ro\al mai,'sti,'s ill Europe." 
In the stipulation relati;l~ to tl;l' Ill'utral comml'rCI~ 
of either \Iith the eU('IlIY uf tlw ollieI' (\\h l ), if a. 
maritime enemy, could not fail to pU'~hS cololl it'" 
out of Europe) the krllls 011"', "that ;Ill merchall­
dises, Bot cOlltraballd, Illa\- he carric'cl in the frel"t 
mallller to placTs belollg-ing to all cnllllY, slIch 
to\\'Il:i or places ollly heing l'xcq)tt.:d :IS are at that 
time besicO'ed CIt' hlockadt'tl, &.1'," \I'ithout all\' 

limitatiull ~o Europe, or exception of colonies all:" 
whert'_ It is ohvious, that the tl'rllb lwre llst,d 
nllnpr<.:llt'od all culollies, as much ~l~ tile t~rms ill 

the lin,t artICle would hm-e dOlle, It cnlolllt"S hall 
not bcell l'"cepkd by limitill~ the freedom of trade 
tf) places ., ill Ellro/w;" and conSC(IUclltiy, that, if 

* ('11,1110, \'01. L p, 390. 
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any distinction between ,the colonial and other 
places of an enemy had bt'en contemplated in the 
neutral trade of either party with bim, as it was 
contemplated between the colonies· and European 
possessions of the parties in their commerce to be 
carric:d on between'· themselves, . the distinction 
would haye- been e....'Xpressed in the latter case as it 
"as in the former; and not being so expressed, the 
trade in the latter case was to be as free to the co­
lonies, a~ it would have been in the fonner, if, the 
colollies·had not been excepted by the limitation of 
the trade to' Europe '" ". 

Secondly. But the treaty, not content with this 
necessary constru.ction in f~1\'our of a neutral com­
merce '~'ith the colonies of an enomy, ptoceeds, 
in conformity to' the. example, in the,declaratory 
convention betwe~n England anci Holland in 167:4, 
explicitly to declare thG freedom. of the neutral 
party to trade, not only from {wI/port to the. pla.¢es 
of an enemy, and from the places of anenemy'to 
ncutrtll places,_ but also from olle place to anot/,er 
place belonging to an enemy, whether the ;plades 
be under the same or different sovereigns. Here 
both the coasting trarle and the colonial trade, 
which, in relation to the parent country, is in the 
natme of a coasting trade, are both placed on the 
same footing with every other hranch of com­
merce bet,rccn neutral anel belligerent parties; al­
though it lmlst have been well known that both 
thosebrctll'ches are gC'llcrall,'rr shut to fOl'eigners; in 
time of pcace,a'nd, if opened at all, \vould be opened 
in time 'of war, and for the most part on account of 
the war. 

Thil'dly. It is well knowll that this 'particular 
treaty underwent great opposition and discussion, 

-If There arc other treaties to \l"hich this rea'iOning is applicable. 
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both without and "ithin the Bl'itish varliamcnt; 
and that it \\-as for some time undt:r a kgislati\(' 
JI",gativc, Yet it does not appear, either f~om the 
public debates, or from the di-;.('ll~~i"llS of the pre,,~, 
a, far ;b there has been an opportunity of COllsult­
ill~ theni, that the difficulty arose in the I'l'cl't from 
rill'; p:trt of the trf'aty, The C()lltf'~t ~e"lll" to have 
turtH.:d. ,\-holl,\' on otlter parts, awl l)l'II'~ljJa;ly on 
the I"'glliat lOllS (If till' immediate c, ,1l\\~ll~rCe bc­
t\r('(,ll the two natifjJ1" Thi.; part of th:~ trt'aty 
may be ('on:,id('red, therefore, ;1'; havillg l'I'c('iv,!d 
the compl.,t" ~alldion I.f Gn'at t),ltain, Had it in­
del'(l been utill'!'\\ i-I', tltc l'''l)t';lt''.j ,,;tnctiOII'; gi,-ca 
to it "II sllhseqm'nt 'HTa:-;jlllls, WI\[ll.\ P;'I'( lulle [WI' 

froll1 makillO' the least 11."1' I.e all\- r"j,uL:uallct.! ,ltU\\-!l 
I:> • 

to it Oil this. 
On the '28th "?"OVf'ntilf r, 171.{, a lrf':l.t\' III' 1I,'a,"', 

anll another ur 'I.lIIlIlll'l'I'" :lll(\ na"IL;:;tlllll,' were 
,;oncllld,·d at l'trlTltt with Spaill, rcllt'I\'II)~ ;lld ill­

sertino- tit(, treaty lit' :\lav J:J, 1(,(i7, tb,; t\\Ctlt\·-tir~t ,., ", . 
and t\\,(·llh·~ixth arli,·I." of whi('lt 11;['1' I" .'j) <;1.:.'11 

to coillci('lr \\'itll the nd('~ 1.\ lIl'llt,ral \.'ullllllet-CC 

t'~taldisll!d 1,\' the treaty at Utrl'cllt bd \',C en' l;!"~;lt 
Brit:lin aud i'-ralll'" f, 

GCII(.a <Lilli Yeni(I' \\'{'r" l'.'lHI.!'ll,,'lidcd in tbc 
trpat\, lIt l'!!'I,('!lt l)('t\i"'l'll l;rc;l~ Bnt:lirl ,1Jd 

Spai,'l t, . 
Tlw al)O\'(' trcat\' of I'; \.l \va,; ('tirltlrllled b .. - :\/­

tit'k xii, of a trl'at~: n( lie ,,,,tJi'l:'!' J, 17 i.i, bl.:t· ... l:Cll 

('1'1.11 Britain and Spaill~, . 
From tlw al)()\'(' d,ltc il) tl)1' tr(':l~\' vf 17.~, at 

Aix.la.'Clwpclle, thl' follo"';HLi tr,',;tics, betw!:'!::!: 
EI1(Tlancl and other l)o"Vlrs tooK place; III l'ad) of 

Co 

~ ('halrn, '-01. ii, p, !llll, 
ld. d,id, p, I" I. 

t Yd, iLid, p, :3> 1. 
'j 
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which the principles established by her treaties at 
Utrecht are reiterated: 
'1. 'Vith Sweden, Januar.\' 21, 1720, Article xviii *. 

vVith Spain, June 13, 17'21, Article ii.-Confirm­
ing the treaties of 1667 and 171.'3 t. 

With France and Spain, X OYC'Ill her 9, 17'29, Ar­
ticle i.-Renewing all treaties of peace, of ft'iend­
~hip, and of c0l11111erce, and consC'qnently those of 
Utrecht j. 

"Tith the emperor of Germany and the Uniteu 
Netherlands, lvlarclt 16, I T31, Article i.-Rene,,"­
ing all former treaties of peace, friendship, and al· 
liance §. 

"'jtlt Russia, December 2, 173-l-Stiplllating in 
Article ii. a free trade bct\\"(:'en either party and the 
enemy of the other, in all articles except munitions 
of war; and consequently articles permitted after, 
though not permitted before the wa\' II. 

'Vith Spain (a eOllYelltion) .J anuary 14, 17,')9; 
Article i.-Reiterating, among former treaties, those 
of 1667 and 171:;, abo\-e cited ~:. 

The treaty of Aix-Ia-Chapelle, concluded in 
1748, forms another memorable epoch in the. poli~ 
tical system of Ell ropl'. Tile immediate parties to 
it were Great Britain, Frallce, awl the C nited Pro­
VInces, . 

The third Art.tt of this treaty renews and con­
firms, among otiJers, the treaties of Utrecht tt. 

+;- Jcnkin'''JII, vol. ii. p. 26:!. t 1,1. ibid, p. ~o5 .. 
t Chalm. VO\' ii. p. 200. § Ibid. yu\. i. p. 312, 
II Azuni, yol. ii. p. 129. ~r .!I·nkinson, yoJ. ii. p. 3W· 
tt The treaty of commerce at Utrecht not hein!!; specially 1111'11-

tjoned in that nf Aix-b-Chapellc, it may, perhaps, be questioned, 
'~-hether it be included in the confirmation. The question is of 
little consequence, as that treaty i, expre~sly included in the COII­

tirmation of preceding treaties by the treaties of Paris of 17ti:3 and 
17'13. 
n Jenkinson, yol. ii. p. 374. 
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This I reaty \Ias ac('Pried to by Spain Austria 
Sanlinia, (;1'11r.;I,;md ~1()d('lla. ~ , 

In J7(j:) ~, in til<' trl'lty IwtwI'en Great BritailJ, 
France, and Sp<tin, til wllich Purtll,~al al"'crit:d, tIll' 
first article f'xpf('s~ly renews ane} confirms, amOllO' 

other trpaties, tile tfL'atic's of peace and commci Ct' ~1 
l'trecht t. 

The tl'l';lt.I' \\'ith Russia. ill 1766, j\rt. X., stipu­
lates a free trade lJetw('('1I eilher lJarty, Lt-'illg lleu­
tral, alld an enemy of the otllcr, witll tIlL' ,1)1(:' ex­
cept ion of military stores, .1Ild places ;wtually 
blockaded t. 

In a c(JIlvelltiolJ ,\'it it Denmark, J ul I'i., 17xo, ex­
planato)'y of a I i"t of ("JlltrahaJul ~(tll,:rl ill a f'Jrm{'r 
treaty, it is ('xpr("',,I." determillccl that nwrchalldisc 
not oontraband Ill;,)' 1)(, transport('(l to plllct's ;/1 pos­
session of ellcmics, without ;IIIY otlwl' (,\:l'l'ptioll than 
tllos(' I)('"i(',~" d or block,lIkd §. 

The t r('at,v or Iwac,' in 17S:; with France, by 
Art. ii., ITll('\\'; awl ('(lilliI'm,;, am()n~ ofhpr" the 
treatic).; of \r("tl)halia ill 1 Ii is, of Utr(,cht in 1713, 
of Ai,-la-C11C'I)('II,' ill 17·~K, ;111,1 of Pari" 171i;J; ill 
all of \\hich lilt' 1I1'II1rai right, ll()\\' dellit,(1 I,) Great 
Britain, \\'a.~ j~)rlllall.\' ~allcti(jll,'d by her ~tipula­
tiolls II. 

III her trl'at\' of till' :-.anH' date with Spain, the 
~;IIIlt' ('(lIdinllal'jol\ is !'l'I" al"t! -:. 

In the trcaty of (,Ollllllt'l'l'(, again with 1'r;1111'P in 
17~Hi, clelilw)'ateh' undertaken ill pllrsuance of ,\rl. 
XVIII. (If the tl',,;\'I\' of 17s,;, thl' arti('\t-s ahoyt' re~ 
citc(l from tli(' trc:lty of l'treclll arc inserted word 

* If (;, ,·,It nritain had n'."',\ her COIl" Ilr~, of \ t""'" trading with 
('o\onif's of cnl·nlll·S, Jllrill~ the war of Ii 5(i, on the principle uow 
aa;,;erlecl. tilis treaty relin'pli.lwd the ~nl".'II'\':' , , , 

t J"nkllb<lll, \'01. II. p. I 'it>. • 11l1t1. \ .. 1. ))1. p. 22,,,. 
§ Chahn. yol. i. p. Y7. II Jcnk. "01,111. p. 337. 
~ Jl'uk, \'01. ill. 1" :n'i. 



for word; and thus received anew the most delibe­
rate and formal sanction.-Clzalm. vol. i. p.350. 

It may be here again remarked, that, although 
this treaty underwent the most violent opposition 
in Great Britain, it does not appear that the opposi~ 
tion was at all directed against the articles on the 
suhject of neutral commerce. 

the treaty of 17sG was expk-:tined and altered in 
se,-eral particulars, b,\T a convention bearing date 
August:J 1, 1787; without any appearance of dissa­
tidaction, on either siue, with the articles on neutral 
COI:1111e1'ce. 

In the negotiations at Lisle, in 1797, it was pro­
posed 011 the part {Ii Great Britain, b,\' her ambassa­
ocr, lord i\IallllslHIl'\", to imcrt, as \J('retofore usual 
in the articles of pea'ce, a conflrmation of the treaties 
of Utrecht, Aix-Ia-Cllap<:llc, &c.; which was op­
posed hy the French negotiators,for reasons foreign 
to the articles of those treatic:3 in question. 

On this occasion, lord MalmsLu1'Y, in urging the 
proposed insertion, observed, "that those treaties 
had become the luw of nations, and that if they were 
omitted * it might produce confusion." This fact 
is attested by the negotiations, as published by the 
British gOH'rnm(>nt t. 

If the treaties had become, or were founded in, 
the law of nations, such an omission, although it 
might be made a pretext for cavil between the par­
tles, could certainly have no efreet on the law of 
nations: . and if the treaties expressed the law of na­
tions on any subject at all, on what subject, it might 
be aske(l, ha,'e they been more explicit than on that 
of the maritime rights of neutrals? 

" Those treaties werc not inserted in the treaty of Amicus, PIO­
bably for the reasons which preYailed .at Lj~e. 

t See, lord Malmsbury's dispatch to lord .Gren.ilIc .. !lateu HitL! 
July, 1797. 
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This series of treaties, to which Great Britain- is 
an immediate party, lengthy and strong as it is, has 
not exhausted the examples by which she stands 
seW·condemned. One in particular remains for con­
sideration; which, if it stood alone, ought for en:Of 

to silence her pretensions: - It is the treaty with 
Russia on the .:j-17th of June, 1801. 
; A very important part of the treaty is the preamble: 
"The mutual desire uf his majl~qy the kinCT of , v 

" the United Kingdoms, &c., atlU his m~icsty the 
" emperor of all tlIC RII.~:-ias, bl'illg not ollly to come 
" to all understand ill ,!...,' hetwt:en tlwmse!n's with re­
U spect to the difrerellces which haH' lately inter­
,~ rupted the good ulHkn;'tallding and friendly rela­
" lions which subsi::;tcd uet\'\c<:n tile two states; but 
" also to prevent, by frank and precise explanations 
',' upon,the navigatioll of their r(,~pc'l'tin' su~jf'·Cl~. 
" the l"cnewal . of similar altercations awl troubles 
" which might .he tile COll;;("II[(,I\('(: of them; and 
" the COnI/111m of!jec! of the :o;uiicitmle of their said 
" majestics beillg to sdtlr, as suon as can be don~. 
" an equitable arrallgement uf thost' differences, and 
" an illvariable determination of their principles upon 
"the 1·ight.l' l!f' //(I//ralily, in their application to 
"their rcsl'l'cti,,' monarchil's, in order to unite 
" more closely the tiL'S of friendship and good in­
" tercoursc, &c., have named for their plenipoten. 
" tiaries, &c., who have agreed," &c. 

'Vith this dcdamtory preamble in view, attend to 
the following sections in article iii. . . 

" His Britannic majesty and his Imperial majesty 
" of all the UUS6ias having resolved to place under 
" a sufiitient safeguard the freedom of commerce 
" and navigation of their subjects, in case one of 
" them shaH beat war ,while the other shall' be neu· 
" ter"ha~·e agreed: 

" lit. That the ships ,of the neutral power may 
"_igQteft·~t:I}Jllo the ports alld upon tile coasts of , the 
lJOl.tions at Wllr. 
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,~ 9d. That the effects em harked on board neutral 
ships shall be free, with the exception of contraband, 
of 1(:(lr and of enemies' property; and it is agreed 
not to comrrisp under the denomination of the lat· 
fer, the merchandise of the lJroduce, growth, or 
manufactures of tlte countries at war which should 
han' bc~n acquired hy the subjects of the neutral 
power, ao(l should be transported on thei'r account; 
whil·h merchandise cannot be excepted in any case 
from the fr{'edom granted to the flag of the said 
power," &c. &c. 

These extract-; will receive additional weight from 
the following considerations i 

First. This treaty, made with Russia, the power 
that took the lead in asserting the principles of the 
armed neutrality, ,,'as, "with exceptions not affecting 
the point in question, acceded to by Sweden and 
Denmark, the two other European powers most 
{leeply interested in and attached to those principles. 
It is a treaty therefore of Great Britain, as to this 
particular point, as well as to most of the others, 
with Russia, Sweden, and Denmark. 

S(coJld~/. The treaty had for its great object, 
as appears by its adoptil)Jl of so many of the d'efi· 
nitions of the armed neutrality, to fix ihli: law of 
nations on the sercral points therein which had 
been so mu('h contested; the three northprn 
po\\prs yielding the point of free ships, free goods; 
and .Great Britain yielding to all of them those 
relatmg to the coasting, as wf'll as €yery other 
brallch uf neutral trade; to blockades, and to the 
mode of search; alld yiehling to Russia, more­
over, the point relating to the limitation of contra· 
hand. \\' i th respect to the case of convoys, - a 
( .... '\se not comprehended in the .armed neutrality of 
1780, but of much subsequt'nt litigation, and in· 
serted in that of 1800,-a m,odiiication, ~atisfact(')ry 
to the northern powers, was yiel,ded by G[e~t Brit-
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tail}; ~rith a Joint agreen~ent, that the subjects 01'1. 

both sides should be prohibited from carrving con­
traband or prohibited goncis, according to ~n ~rtide 
in the arm eo neutrality of ooth dates, 

Third(1J, The treaty is expressly dc('Jarcd to be 
an invariable determination [flxatioll] of their 
prillCl/Jles upon the r(E!hts qf nelltralil,Y, ill their :lp­
plication to their respective monarchies. 

I.t cannot be, preten,dcd that, this sllJJU/atcd appli­
cahon of the flghh ot ncntraltty to the contracting 
parties, limits the derlaratm:y dl'ect, which is 
('(plally applicable to all llC'utral nations, Princi­
ples and Tights must be the same in all ca.ses, and 
in l'e1ation to all nations; and it would nut be k;;s 
absurd than it would be dishonourable, to prfJfl'SS 
On€ R{'t of principles or rights in the law of lIati"Il"; 
towards one nation, and another set towards an­
other nation. 

If tlwrC' be any parts of thC' treaty to ",hirh this 
derlaratory character is regarded as not applical,Jc, 
it cannot 1)(' pretendcd that they arc the parts relat­
ing to the rights of neutrals to trade fl'c'tli/ to the 
por!,~ and on the coast.I' of nations at war; beeause~ 
a~ already observed, the m:1in ohject of tIle treaty 
was to settle the quC'stions inyolved in the armeJ 
neutrality; of which this was a primary one, and i., 
here placed, by the strncture of the article, unoer 
lilt' same preci~c stipulation with the liabilit,\- t._, 
cOllfi~eation of enemies' property in neutral sllip~; 
a point auoyc all others which Great nritain lllust 
ItU\'C wished t" COll.,ccraL: as the law of nations, by 
declaratory acts for that purpose, . 

It cannot bt~ prdcnol'd that the neutral I'lghts 
here Ileclared, du not extend to the colonial a~ well 
a~ coa'itinCT trade of helligerent nations, becallS.' 
tlte coloni~l trade is not only included in a " free 
trade to the ports a.nd on the coasts" of such na­
tjOIl~, but br.(:all~C it is expressly declared that the 

F 
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effects belonging to neutrals, and transported on 
their account from countries at war, cannot he ex­
cepted from the freedom of the lIeutral flag in an!! 
case, and consequently not in the case qf colonies, 
more than any other portion of such countries. It 
is not improper to remark that this declaratory sti­
pulation is not only included in the same article 
\\-hich recognised the principle that enemies' pro­
perty is excepted from the freedom of the neutral 
flag, but is a:"sociated with that recognition in the 
same section of the article, and even in the same 
sentence +. 

"* The British gcn-ernment having become aware of the entire 
renunciation here made of her claim to intercept, in time of war, 
the commerce of neutrals with the colonies of her enemies, set on 
foot I1rgotiations, ,,"ith a yie-,," to new-model the stipulation: No. 
thi ng more, howen:r, could be obtai ned from Russia than her 
concurrence in an expbnatory declaration, dated October 20, of 
the same yc,U", in the terms following :-" In order to prevent any 
doubt or miwnderstal1din~ with regard to the contents of the se­
cond section of the third article of the convention, concluded 
J un(' 5-17, 180 I, between his Britannic majesty and hi, ma­
jesty the empl'ror of all the Rllssias, the said high contracting 
parties haye agreed and declan', that the freedom of commerce 
and na \' i gat iOIl granted by the said art ic Ie to the suhjects of a neu­
tral power, [in the column in French de la puissance neutre), does 
not au.thoflse them to carry, in time of war, the produce and mer­
(;ha~dlse of the colonies of the belligerent power direct to the 
contillental possessions; nor, "icc ,'ersa, from the mother country 
to th~ ('nemies' colon if's; but that the said subjects are, however, 
to en.!ny the sallie advantages and facilities ill this commerce as 
are cllJoyed by the most favoured nations, and especially by the 
United States of .ill/erica." 

III this, declaration it will be observed that it excepts from the 
general nght of the neutral party to trade with the colonies of 
an enemy, merely the direct trade between the colony and the 
mother country. It leaves consequently, and recognises to the 
neutral p~rty, 1st, an indirect trade between the mother country and 
her colollJes-2dly, the trade between one belligerent country and 
!he c,olollJes of another-3dly, the trade between the neutral party 
Itself and enellJie:.,' colonies-4thly, the trade between such colonies 
and any other neutral country. 
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If it were possible to contrrn'ert the construction 
here grven to the treaty, a reft'rcnce might be ma{ie 
to a very able speech dcJiw'j'('(l by loro Grenrille in 
the Briti:;;h house of lords in l\ovcmber 1801, ill 

which this very constrlldioll is fully (kmOlHrated. 
The demonstration' is \'(,ndcred the more striking bv 
.the embarrassrd fmrl f('vlde 0pr(l~itioll ma(lr- t'o II 
by the ingenuity of tl1l' \ cry able speaker..; whu f'll­
tereel the list again:,t llim ,;:. 

, Another obsen'ation i~, that. n~ the lIi,tinction maJe hf't\\"r~n 
the particulnr trade (xcepll'd, :1m.! th.' otlllT brancl ... < of rolonial 
trade, is not deduciblE', hy any po,si]'I,' construction, from the 
terms of the original tf'xl, it mu,.t I", Illld,'r,loflt\ to he a I "llIrrn­
mise of cxpeitil'llcy on the p~rt of [{1I"ia. rather tk'll a "I'rl,~a­
,tion from.th~ principle on whil h the gl'lIcral right i~ IOllllded. 
,It iq to be further obqerved, thai I'Y('II th(, particular 1",I'I'plilln 

is ahridged, by an agreement on thc part of (;reat Bnt.l1l1. that. 
in rasp a direct trade hetwl't'n an enl'lIlY" country a11<1 it-< colo­
nies should be enjoyed by any other IWllli'al I'liulltrj', equal advan­
tages and facilities shall be ('xtplllkd 1" Ii Il'"i,!, 

It may j,p still furth('r oh~cl'\'cd, Ih"t tile n'fcrpnce to "dl '"1-
tages and faril itics, as they may be el',illyed hy neutral lI"tions, 
part,icularly the (-'/litt'll ,';lfllO', ",,'Ill"; III 1IIII'Iy that Ih" l'nite<l 
tltates at Icast (who are indeed allllded 1o In' sir William :-;1'1)::, 

ns a nation particlliarly favourl'd j,~, Fralll"'*) "'II'lli,hed :~" exam­
pIc ?f such a slate.of thillgs; and :1", no Sill II ~1'III' of th.m~s \\'a: 
appllcahle to them but that. anslllg 1111111 l'l'gll:,\II<llh ot .ir;1I1 I ", 
which, heing prior to tbe war oft,l):l, nllthorisl'd, 11\,"" t h,' Brit;,h 
principle itsell~ a like trade I,? till' 1'lIit~d ~lal,l'S durin" Ihc war, 
It followq that all captures and I'lindellllla\ 1"11' 01 Ame)'ll':tll I''''''el,; 
trading betwcen France ani I hel' r(,IOIlIl''' und,,'r those reguLtII""', 
were on the British principle it-clf ille:;,", and uught to be IIlUUlI­
hified: 
, Ln~tly, it may he obsl'rHd th:.t tht' trl'al\' to wh,ich this ('xpLt­
natory declaration relates, ",;I, ac('ppted and r:Hllled by Sweden 
and Denmark, nnd that these tWI) P')\\'L'I < :Ire not parties to thp de­
claration. If thev afterwards h('(':IlIIe I':lrtie~. it is more than i< 
')(0""";'. The ob5ervation., of which th(' cll'claration has been 
found su8ct'ptible. must. illd~cd, render the faet "f little consc­
;ueqN! ;0 any poii\t of view, 
I."" Fdr the speech. ste a paml?hlet. entitled, "St1b~tallce of t~e 
8JMIech delivered by Lord GrenVIlle In the House ot Lords, ).;0-

• II Rab, ReI" Hi8. "Rob, Rep, Append, p 4. 
F::2 
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Such is the accumulated and irresistible testi­
mony borne by Great Britain, in her own treaties, 
against the doctrine asserted by her. 

vembcr 13, 1801." The object of his lordship '\Va~ to make 1t 
appear that the treaty had abandoned certain maritiml' doctrines of 
Great Britain; among others, the doctrine relat!ng to the trade 
of neutrals with the colonies alld on the coasts of uations at 
war. This he has done ,,-ith the most complete success. With 
f('spect to the legality of the doctrine, he assumes, rather than 
attempts to prove it. Had he employed in the latter investigation 
the same abilities and candour which distinguish his discussion of 
the meaning of the treaty, he could not have failed to be ;"ts much 
convillced of the illegality of tlJf~ doctrine abandoned, as he was of 
the abandonment itself. For the "try lame replies made by other 
speakers, see Anllual Register fot 1 SOQ, chap. iv. 

An anonymous author of six ingenious letters in vindication of 
the tn'aty attempts a distinction bet" een its meaning and that of 
the armed ncutralitie", with a liew to reconcile the former with tkr 
llriti~h doctrine. 

In the two treaties of armed neutrality in 1780 and 1800, the 
neutral right to trade with a party at war is expressf"d as fullows: 
" to n:l,igate freely from port to port and Oil the coasts of nations 
at war." 

In this treaty with Rus~ia, the rigJlt j, expressed ,,,ith the follow­
ing dim'rence of terms: "to nnvigate freely to the ports and upon 
the coasts of the nations at war." 

The author of the letters contends that the trade " from port 
to port" means a neutral tra(le in the purchased produce of the 
helligerent cOllntry carried ('oa,;(wise, wb," cas to trade on the 
coasts of the hell igercnt means notbing morl" than to proceed from 
olle port to another in making succt:'5sivc dcliverie~ of tht neutral 
cargo transported to the belligercnt country. 

Thc answer is simple as it is conclusive. To navigate on the 
coast is to navigate from port to port. This is its plain meaning. 
The distinction between lI"utral propt:'rty qrried to the bellige. 
rent country, and pr'Jperty acqnired by a neutral ill the belligerent 
coulltry. is .,u~g('steJ neither by thc distinct wooes of expression, 
nor by any circnmstrlace whatever aflecting the interpretation of 
them. The distilll.:t:oll i~ purely arbitrary. It nculd 1I0t be more 
:") if the diUercnt r,w:.niugs which it as~igns to these diflere~' 
"hrase, were tr;Cl'''posed. To na.-ig:,te or trade from port to 
port, must I"fan to trade on the (oasts; and to trade on the 
'.'Q~t, is :\ (t';Jstil1t: tl"JI.. It may b • • dtliW, th .. & ihe Y>et~Qio .. 
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It will be in order now to resume the notice of 
treaties to which she was not a party, but which au­
thorise some inferences and observations contribut­
ing still further, if possible, to invalidate her novel 
pretensions. 

The review heretofore taken of this class of trea­
ties was limited to such as preceded thc armed neu­
trality. Those now to be added are principally the 
treaties and convcntions entered into in the \'('ars 
1780 anr! 1800. -

The treaties of 1780 declare the right of neutrals 
in the cast' under discussion in the fofIowing terms: 
" tbat all vC'ssels shall be permitted to na\'ig'lte from 
port to port, anfl on the coasts of the belligerent 
powers." Those of 11::100 are in terms too little va­
ried to require recital. 

It has never been questioned, that these defini­
tions of the neutral right were as applicable to co­
lonies as to any other of the tcrritori.:s belollging 
to a belligereut nation. All the British writers 
have so uuderstood the text, and in that sense lw.\OC 

employed their pens against it. 

and infcrrnce attempt~d, nrc cootradicted both by the general 
scope of the treaty. aut! by th~ terms of Art. iii. sect. 2. 

\Vcrc the criticism allowed all the force which the author claims 
lor it. h(' would still give up more than he would gain: for the 
RUAAian treaty allirms the right to navigate frecly to the ports of 
those at war, without excepting the colonies. The trade 1V0uid 
therefore remain free between all neutral and colonial ports; and 
fhe neutral trade between a belligerent and its colonies would be 
tlnlawflul 011 no other ground but that it was merely a coasting 
trade. "WI tho lit any of those peculiarit.i~s often a~cribed to the colo­
nial trade by the advocates for the British prmclple. 

From the aspect of the letters, it Olav be conjectured that thf'v 
"'ate ltOt wtitten Without a koowledge of the ~iews of the govern_ 
ment: Md that 'they were incended to give colour te the distinctioll 
tin ,,,bleh the eHplanatory declaration above cited is founded; whe­
toh~ M a melllltn"e aetlSaDy concluded, or proje .. ted only, does not 
appear, the letters having DO date in the edition wbif:h has ap­
reared ira thit country. 
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It need scarcel V be remarked; that the treaties in 
qU(,:5tioll were framed with a view, not of making a 
n('w law (It' n;lti(\n~, Lut uf declariug and asserting 
tIl(; h,v a-; it actuallv stood. The preamble to the 
court'llti'):1 of ] .;:uo,· ;', 'I' tiJe re-ccLlblishment of an 
armed neutrality bd,,\,een Russia and Sweden, ex­
}Jlaill~ the oll,jcl't ill tlte tf'nus following: "In order 
that the ("l'L,dol:} of 113sig'atioll and the secl\rity of 

lllerckl.lH~ iCil' or till llcutrai powers may be est.a­
hlisllcd, al:d the prillCllJ{cs nf the law of nations be 
fullv ([,\'('crla';I('(I," ~~c, 

the prc:tlllldc to the convention of 1780 states 
the principle.; avowed by tll(' parties to be the" prin­
('iples derived from the primitive ri£.1tls of nations." 

The treaty of 17.';0 v,as originally concluded be­
t\\'f'C'll Ru::;~ia and Denmark. But it was acceded. 
to 1)\, Sl\'ec!cll, Prus"ia, the Vllited Provinces, Au­
stria', Portugal, and i\aplcs; and, ill effect, by 
France and Spain, The principles of the treaty 
had. the sanction also, of the Cnit.ed States of Ame­
rica, i!l their cr:li:;;nc~' onlinallCt's. Thus it is ~een, 
th:lt, \"itll till: ( :,:cejl~iull of Great Britain aloue, aU 
till' l)o\\cr:- (If EllrUl)C, material I \' interested in the 

1 , 

Ll:ll'itinw b,,' "f natiol1~, havc g-i\'(,11 a recent and 
r·":"':l",·d sanetion to the r!~ht ~f neutrals to trade 
fre,:l)' with cn'!')' part ct' the countries at war:' 
..:\.lld a;tll,.lIg'll ~('\,,-'ral of tllU~l' !lations have, all some 
oftill.'}loi:lt.; conlained in these treaties, as 0,)1 the 
points of conttahullfl and enemies' propert)· under 
neutral fb.~~, entered since into a(her:oe stipulations; 
110t IIl1e uf them lJ,I."; by treaty or otherwise rclin­
;:plished the particular right under consideration * , 

~ On the contrary, these rights have been repeated, in the tal .. 
10\\,11.;; treaties, subsequent to those of the armed fteutrality­
nam£ly, Russia and Denmark, Oct. 8-19, 1782, Arts. xvi., xvii. 
plarl~I\."s Trea\ies, ii. p. ~90). Same,and the Porte, June 10-:.21. 
I 'i 03, Art. xxxix. (Ibid. p. 392). France and Holland, Nov. 10, 
17)5, Art. "iii. (Ibid. p. (10). A~striaand Ru~iaJ in ,t.\le year 
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"llil"t Great Britain, ao, '.'.e h,I\'C seen in her trcatr 
Willi l~lI::;oia, kb \il.'l.'c:lf e:'l)rl,.;-Iy ~tU'(·,kd to tlie 
riglt t. 

Tlie impIlII'I:"'(' of Ir,~l: i('~ in dccidillc; tl)(' law 
of natiolls, or tbat pnrl i,)I) (,F it \\'J,; h io, [I,llllllpd in 
the ('lIl1~t'JJt of' llatiullS, '.1 ill 1'lsl ifl' til:' (, ?tf-J,t IIllieh 
has IJ.Yll ,~i\,l'n to this r"li,':'\' of ill 'llJ; alFt IIJ" ('''11-

e1USiOII whieh this rcview jll.;tilit';i i, II. '1 tile 1111"1' 

uf tre-alles, tiJruu!.;IIIJllt the \\'itole p''l"iod ,1". Tltn,2: 
altcill i"II, (;IJlll1rl1l::; tilt, llclltrai rig'lIt ,'ul:rcn(\:-il f"Il": 

that I'lli' mIne thall UII" alld a half cellt ,[ric:" G" 'at 
Britain klS, wlthollt any otllf'l' inkl'I'lll'tl"ns i II:lil 

th,!:, produccd])} her wars witll parti"IJictr natill I', 
hCl:II at all times lJollnd 1'1' Iwl' trcati('s II Ii It 1.1(~ 
principal maritime n(1111)1I8 I;f' till: 1\'lI'ld, to rr"l"d 
this ri'<iJI; awl wit:I!, i" tmh' r('markable, 111l1t, 

throughout tite lon~' ,,('riud ,Ii' tin1/' :1'1·1 til\' Vlllu­
minuus cIJIII'I,t 1011 Ill' t I',';t! i'I'~ thrl)ll~h \\ Ilichtil" 1'1'­

~l'ardl II1IS IJI','II ('arri('d, a :,ingl,-: tr":tty ollly (pllt­
till,~ ;I»iJe tlw t'xl:!:lllator.v article 1,,'1\\"'('11 (;I'I':lt 

Britain allli I:W~lll, nutt'd :Ii)()\ (') 11:1' IlC"'lHI,d, 

which rlli'llIS all (':"T('ptioll til the ~'I'IH'I':d 01;[,<;, 

TIl" e:-'('('ptiuII \\ill IJ(' fiJllili1 in :111 ;:rllCk Ill' a 
Dallie-II trl'aty ()fJllnc jli'llt \\ith EII.coland and 1I .. 1-
lalld. In that :trt.ciL- (the :id), th"ll~h "lIllt'lI hat 
ul)~"\lre, ('itlll'I' from 111<l('Cllr:l,'\ ill tIll' "I ig-illal t, ~,t 
or ill tht.: prillk.! ,'oj/Y, it sCI'n'lS that D"I;llI'll'k rl'­

Iill<t II i"hed Iwl' III'1It r:tl right ut' CUl11llH'rl'(' hl't \I', 'l'n 

tite P,II':,; uf Fralll'(~, th(,11 at war winl tIle otlll r par­
til'~. BII: this ('\:C",)ti()ll, ill') I'ad of :l\'ailinr~ III '[",\" 
r('~i)l ,'I. tIll' IlI'lll.~('r(:,llt ci:lill! 111 qdf'<,!iun, c,'nldlll­
Lltl.''> til<' .. ·,tilll')ll\' i'ilrtlishe(l I", tr, :lli,':' ;I,(.;a::t i~; 
as will appt"l!' \'1,,;1\ tIll' follo\\i;l~ uil,,'l'1 atIUI}:;: 

liS.;, Art. xii. (Ibid. p. (j'n). 1',',111'" and thL' same, j)('('.~I. 
)7~1;-,.I:llI, II, 1:~7, .\rls. "xvi .. x'lii. ('\Ltrt,'n,'t'I'I':I', iIi. p. I';). 
H Ii" I • :wd II,.. k i 11" ,,1 till' T \\ .. :-, i, d"',, ,r:.:J. ((-17, 17 " 7, ,\ rt. x \' iii. 
(lh.d, 1',11), l,.7'iu~~:tI alll\ Rm,<ia, llt". ".'!() , li.~7 .. \1'1. ,,,ii. 
(11.).1. !,.117). t Lum. toru.,ii'l',n il. p. ·.'_iJ. 
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1st. In other parts of the treaty, there are stipn­

lation~ favourable to Denmark, whioh may have been 
reganit:d ac' some compensation for the restrictiort 
imposcrl on herself. 

Qd. Admittin~, however, the restriction to havt! 
been made without any compensating advantages, 
the sacrifice might fairly be ascl'ibed to the dreadful 
opprr-,,,ions au the Danish commerce praotised by 
EngIalHl and Hollatlll, and to the desire of DenmarK, 
as a weaker power, to effect some mitigation of her 
sufferings. Tbese sufferings cannot be bettel' ex­
plained, than by an extract from the preamble to a 
treaty concluded in 1693, between Denmark and 
Sweden, for the purpose of putting in force a pre .. 
concerted plan of repri"als :-" Although their rna .. 
jesties the kings ofSw('( len and Dellmal'k had hoped, 
that, after they had concluded their treaty of Marclt 
169], for m8intailling their navigation and com· 
mere!', the many unjust piracies exercised on their 
:'lUJ~jccts would at length have ceaseu; they have 
nevertheless been grieved to tind, that, notwith­
standing the reclamations and remonstrances which 
they have from time to time made to the parties en­
gaged in the war, in order that an end might be 
put to them, they haye rather increased and aug ... -
mented, eVt:11 to a point that it is in a manner im­
po::;sible to express-the pretexts, the artifices, the 
inventions, the violences, the chicaneries, the pro­
C('s.-c,;; which haH~ been practised, not only against 
the Ycs.",ds and goods of the subjects of their majcs-­
ti ':', but alho against the-ir public convoys, to the 
prejudice of the customs and tolls of their majes­
ties, to the considerable diminution of their dutie~ 
a~ld impvts, and to the irreparable injury of their 
kmgdon~~ and provinces, the su~jects of which have 
SUff'CI t:d and lost infinitely, in their persons, their 
crews, their vessels, goods, and merchandises. Henct 
it is that their majeaties have been obliged," kc. 
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Distr~s,*,s, such as are here painted, might suffi. 
ciently n· .;ol1nt for c(;nC"'~~i()lb on the part' of a suf­
ferer, without ~"ll'p(hing tlJCl11 tu 1101'.' from a (Lli­
beratc or voluntary acquit:scence in the principle 
on which they were fOllnded. 

:ld. But ~t(lll1ittill,!:!,' the stipulation to have hC(>ll 
botl. gratuitous and ddlberate, and to f"rm a fair 
exception to the gem'ral rule of treaties, still being 
but a single f'xc"ption to stiplllatif)lI~ as numerol;s 
and as uniform as have been brought into \i('\\', the 
exception must be c'Jll~idl'rE:,j as havill'; all the ef­
fect, in confirming the ,W'lJ('ral rule, which can be 
ascriucd in an" t:;H~ to a confirmation of that sort. 

4th. TIll' eX'ccptioll i::; limited to a trade hd\\'{'cn 

one Frcnch port and allotlll..:r. It implil's, therefore. 
and recogn iscs, a fl'<'l'd om of trad(· Iwt \\'L('11 foreign 
and French ports, as "dl i'ulollial as others. 

To this ample "anction, drawn fr011l till' conven~ 
tional mOllllllll'lIts of Europe, it will be allowahle to 
add the testimony of the uld.V" nation at once ci­
vilised and indepf'wh-nt ill the American hemi­
sphere. The Unit('(l Stales have, or have had, trea­
ties with France, Hollaml, SW('ti('II, Hll~sia, Spain. 
and Great Britain *. In all of thC~I', except the 
treaty with Grlat Britain, they han.: pu~ili\d'y main­
tained th prillciple that Ill'utra)" way trade freely 
betwcf'n llt'utral and belli,S'(Tt:nt porb, and between 
one belli!~"rf'nt port and another, \\ Itdhcr under the 
I>ame 01' ~Iifrf'rf'nt jllrisdictions; and the tre,tty with 
Great Britain contail1f'.l not 1..:\'('11 an implication 
against the principII..:: it merely omitted a stipula-

* T.) t h,',:! !nibht be added t [Hir treaties with the ('(''1st of Bar. 
barv. whi('h are all favourable to the nt'utrai fight, of t,;ommercl'. 
~Q are var."'" I!·, ,LI,i" 0/ (;r<'at Britain. and of the other powers of 
l:,w,p,', wi'h Ih"l ,,,"I, allJ with the Ottom ITl }\.rto:; all of which. 
a' \\,.,:1 .1' ""'i(' WIth th,' ;\Si~tl(, po\\-ers, it was thought most 
PT01'I tv C':I .. ' Ll ~!w: Irt';"ITy. 



tion on the subject, as it did on many others,con­
taineJ in other treat ics *. 

--, Oil" of the i'e,ults fit' that treaty comprehends a most irnpor. 
::1'1\ Sc''I \:'JII \'O>!l\ (;rf'at 1:,-:' ~ill :,.,;~\j!\"1 the doctrine as,elied by 
h,r. '11'e .',·n·llth ;Hlj,I,· "I' ti", llll'_' stipulated a compell~atiol1 
to riti::(,lh (If thc rnited :-',ta(e;:, lor the riarnages sllstained from 

'.' __ u hr !: :IJ ill, ~,: I .-apt un ';; a lid (''';1 It]; Ij.·,lw.] a joint h"'lId of five 
<:C'lnnj",j('Il':I', to (it'·j.!" 011 ;.11 chillh. :"'C"rdill~ to ~qujty, justicf', 
and tll.- !I/'.~ (~t' I/II';"!\';, Titc ... e c1aillls ',\ ne founded, in a HT)' great 
(!tgrccl, 011 capture:, '1,\:],,<\ ,1 uy tlll' n,'jlj,h illstl'uctions of {\o­
~-i'ml,C'l' 6, 17'1~), and oepc\l(J1og, there/lire, on the question whe­
thtll' a neutn,\ trade , .. :tit be;\i~l'n:nt co\0I1i('3, shut in time of 
lll::lce, ,,;IS a lav, hI traj, id tlllle (,f war, The board, on a full 
cell.-iILr:,lioll, n·\lI',,·,1 lb· .'-l'ntences j>l-ilIlOUilCl·d> 1'1 "II by the ad. 
IJliralt,- c· ;!)un,,1 ill lh, last resort, in l'"LII<lIl'-'t: of those instruc~ 
ti"r, . .;;· <lll<ll,>l,'('(!ll, "d-,-, ;l.' r:,'_' .. ",;:1 ",·,iol1('1-' ''I'cre guided by the 
bl': vI' natiolls, tll\;, ;-,·,crsa! de-:idL'd that the instruction!!, and the 
jl!'inci:;\e on "llid, th:, ','., I" ruuneled, were contrary to the Jaw 
"f n,'.tiol<', Til,· jnint c, -l'l"11".jollers "ere appoillted, two by each 
()f ihe parti,", ::nd tL,' IItl:1 h,l- lot, \\/rich fl'lI on an ;\mericari 
.-i!izen. \\-hdber th,' ;;, :1ish cOlrtnl:,s;nnl'r, concurred in the de­
l:1"II)I', ":lIh 1I0t'l'jll"lr: btlt" 1,[,,11,,1' they did or did nQ.t the deci. 
"-11m ,-,;<., ~'1u;.lly bil1rllll;.:', anJ ailimls a precedent of great weight 
ill all siJl:ihr contro"'r,ics btt\\ltil the two nations, Nor is the 
:tnt}",rit.',; ol'tll" ca-c irnl ,,:lched ]'y the, circllmstance that the cast­
ing lULl" was ill an ,\mcn. an citizen; first, because hr- was select· 
ed ana llominated by the Bl'iti"h side as an American candidate 
l,o;-hiing their cOl;tidence; secondly, because as a man he was, 
h:,:,ltly distinguished for the qualities fitting him for so indepen-. 
dent a 't:ltion; thirdly, because a joint tribunal so composed must, 
in el"ery point of "iew> be less liable to improper bias, than a trio 
bunal established by auu dependent on the orders of one of the 
JI<ll'ties only. 



TIIE CO:';Dl'CT 01 OTiIJ:J: X.\Tr():'~:). 

The c\icl(,!lcC from this sourCt' is ])1"rc'J \" l1t 'C,\­

tivc; but is not 0'1 tllat aCC'f)Ullt without a (~unI'i,}(,­
ill,~ cl]'t'cl. H the ductrilll: a<\rallc,'d It\" Grl,;tl 
Britaill hall ])l't'll 1'111<'1'taillcd b.y otlit'l" n,~liulv-, it 
\\ollid have: "c('11 ~('('n ill the docllments conl'~pund­
ill,~ "ith til<: (, \\hit'!1 conlain tile British d"l'trllll' 
Yd, \ritll all tile r/'~I;i:' il \\llil'h cl)nld lic /'1111'111,\­
cd, no intiicatiull Ila~ II<'I n met with that a Sill~ll_ 
natioll, besides hl'r~wlJ; lias f(lllll/kd, on the distinc­
tioll hct\\"CI'11 a trade I'nmilll,d alltl a track 11111 per­
mitted in time o( 1'1 aCT, a 1)t'lli~;I'I'I'llt ri,~llt III inter­
rupt tl\l' hade in tlltll' of' \\'al', '1'1)(' distillctiull C<lU 
111' 11':\1'('(1 111'illt,'l' ill lli:'ir diplomatic di~ClI~:,iull". 
nor tll/:ir lI:allik~l,ws, III,,' thl'ir prize ordinallll",nor 
tlwir ill:-.trllctiolls til tlll'ir crlli,-,l'l''';, lIUl' ill tllc Ikci­
~i()l1s of tlwir Jll:tl'ilil1lt courls. H till' dlstlllC'liunitau 
beell :\s:."I'II,] ur rl'l'o,!..',lIi'I'd, it I.),lid not I:til tu knl' 
t'xhilJilltl il,.,df in ~"!II(' II\" IIlhl'r of IIIIbl' ducu­
ments. J Iavillg' LlI'III' >,11 in 1111111' of thelll, the in. 
Ji-I"L'I\I'(' canll"t 11(' ("lllt('~it'd, that G:'I',LI Britain is 
till' (>ld,' Ilation thaL Ii (I 0.; ('\1'1" altt IllptC'll this lllO-
1ll1~lIl()lIS iUIIIJ\;tli'lll '.III thl.' 1<11\ prllatiulIS. 
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CO:-;DUCT OF GREAT nIUT.\I~. 

If it be not enough to Itave ~hOWll that the belli­
gerent claim a~~erted by Great Britain i~ condemn­
ed by all the highe~t authorities on the law of na­
tions, hy the clearest testimony of treaties among 
all the principal maritime nations of the world, her~ 
self included, and by the practice of all other na­
tions,;llt~ cannot sllrel.,' demur to the ex~~mple of 
her own proceerlin~" .. \nd i'e IS here, perhaps, more 
than any wllf're cl.-.:, that the claIm Oll[', lit to ;;llrilIk 
from examination. It will b(: seen, in the course 
of the following- obser\'~\tions, that Great Britain is 
compelled, under C\'('i'Y appeal that can b" made 
to herself, to protlounce her own condemuation; 
and, what is much worse, tllat the innovation which 
:-he endeavours to enforce a~ a right of ,,,ar, is under 
that name a mere pr~iect for extendin~ the field of 
maritime capture, and multiplying the sources of 
commercial aggrandiscmcnt; a warfare, in fact, 
against the commerce of her fri(~nds, and a mOllO~ 
polising grasp at that of her enemies. 

1st. 'Vhilst Great Britain denies to her enemies 
a right to relax their laws in favour of neutral com­
merce, she relaxes Iter own, those relating as well 
to her colonial trade as to other branches. 

~d. 'Vhilst she denies to neutrals the right to 
trade with the colonies of her enemies, she trades 
herself with her enemies, and invites them to trade 
with her colonies. 

] ~t. That Great Britain relaxes in time of war 
her trade laws, both with respect to her colonie$ 
and to herself, is a fact which need 110t be proved 
because it is not denied. A review of the pro~ 
gress and modifications of these relaxations will be 
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found in Reeves's ~ Law of Shipping and ~a\iga­
tion; and in the successive orders of tlte Brit;"h 
council, admitting in time of v. ar neutral vessels, 
as well as neutral supplies, iuto her 'V cst-India 
colonies. It will not be: improper, h"wcvcr, to 
~how, that, in these rclaxati(Jlh of her peace system, 

* "This is all that I havP. b"f'n able to C(JlIecl for illt:~trat: n J 

the rules laid down in the act of navigation and of b-a'e,l; tll~ 
the "olldllo. or the European IL,d •. •• And kn-ing now taken Cl 

"iew oftbe policy pursued fur rend. rllJ~ the I;Jr.:igll trade of the 
whole world subserv i"III 10 lh,' IJlae.lOt.: of our ,Jlipping JlJ J nan­
gation, I shall draw the reader'" altellli"n to another v,rt d the 
8ubj('ct, and present to him the ilh\:III(-'-, in which this ;pirit of 
rre~cribing th., mode of carryill! (,n lUI. I;n tr:lde tJ1S bC'cll C0!'/­

pelled to!Jidd, ami th,: c:-"t.IJtiull uf our 1I,.\-i~atiulI L.\\'_s h:tHl h,-cu 
sHspended, \est, ill tlIe atteIllpt to '-lIi;Jlll 111'"1:1. our LvUlUl~r ... iO 

might be extingui_,heJ, or gr.·atly '·II(LlIl~'J(·J-
"TIlt' laws "I' navigativn, like utilu- lJ.\ls. hayc gi'en \\~.'''!I) 

7Iecessity, and lIa H: been suspcnded 'in /, ,/It- ':r ~:-'I!. DllIi lig tit.! 
dread of continual dallgf'r fl')1I1 all "·IIUII.~ at _,(-~, II I, wl'lI ii L,:c'gu 
trade CIII I ... earri"d un at all; it is no tilll(' It) be ~urioll'; lle; \1) 

the built of Ih(, bltip that i, clIlpl"y' d in it, 11"\·; it /; 11'IVI,~ltt:d, O~ 
whellce it COllle~. At such conjuudlll<S, ,/ I,as ben! i, __ :,al. III,n.; .)( 

less, to ollspend tl,,· act III' II <lVlgal '"11 : tbt.: Ii rot illstal''''; ,,1- tbis II ~_> 
III tl,,- lJullh '\al, iu the reign of Cbari, -; 11. 

" It was thell dOli'" ;)'; w:~, CIJIIIIlWII in /',ose tim':s, by th'~ pr..:ru­
gative ,xlTu_,etJ h\- the (TI,I\\n, t)( Jispensinl-' II itb \a\\.; lIpon ur­

gent (w(a~iull" (ill I !t •. 0th l\l:trch. ) tit) I, It wa.; ftlulIJ nc,X~·J,,:-tj 
to iSSll" 3n order "I' C',"II1i1 lur sU~J.wndiIiS tht: act uf n:ni,,-,twil 
whully, as far ,h rt.'_c::nleJ the- ill/I'lirt allli '·"I-,.',t '.of .\ur\\--,y 
elld the I:-dtic S(';I, allli as !ar a~ l'''garded I ;,-rllJall\'. I-l.IIJc·rs, :lIlJ 
frallc!', provided the llIerell""!.· dllt! .i.e tlwlI .. r, (·f th" ships w"r.,: 
natural bOfu SlIiJJ"ds: it was f'~rthcl' pcnuiltul to ,IllY 'JII" of .' 
lJatiull JIl amity lu illl!,"11 fr(olll ally parl~, 111:1111_, pi~c:II_ Ill, :1I;l.,", 
_".1'1 ,( : r -. and col'l'c r, anti to I ,;L Y d ul y unl y as lIatuul _ oom _ su b­
j.·c". 1':II1,!li:;h 1I1l'H lta:I'" "-cre I"TIII'II ... .! I., employ f rCl::n sll:/,'. JIl 

th" C()l/slm~ and I'{UII((UiOlllmdc; but th(':> \I-'.rt.: to eumply With 
the rcstl'i..ri,," uf sllll'ping in a III I til illgillg their n'go\;s to EIl-
ilaud 01 Irdawl. ,_ . 

.. This \I as It tting IIl('sl' at IIII'T I111"l ot the restrlctl01lS I . lung_ 
ill,r 'II our navi,rRtiOIl ~\ ... tl'lll. ano. thro\\ jll~ it {l,II:)l:~ (he I'''S' :;'L.,­
rope, to JIIakl! tl~t· hc'l l;r II . .1/(,.:Il.:: tile tillie' ..• ;,-,,; 4.1~b:" ',-) ;~)Ilow 
"I' the I'llln we wad i" "l'w""i to OUfS('l\ cs. 
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she has been governed by the same policy of elu­
ding the pressures of 'Y~H, and of transferring her 
merchant ships and mariners from the pursuits of 
commerce to the operations of war, ,yhich she re­
presents as renderill'; unlawful the like relaxations 
of her enemies. 

The object of dispensing in time of war with 
the lla\'igation act, "-a~ avowed by the legisla.ture 
itself in the preamble to one of its acts, which was 

" In the ,var of 1 i I·n, wlH'n we had a ,,-ar with both France 
amI ~pain, it ,,-a, a,!.:;ain lIccessary to l'ehx from the stri'ctness 
of our na yigation laws'; but it ,,-as endcavourcd to be done in such 
a way as would f:wilitate th(' (,;lrrying on of our trade, without 
wholly gi,in~ up the falonrite niJjcct of British shipping; and this 
"-Ct':, hy ]>c'rmitting f"rr"i.~:ll('r., to become owners of British ships, 
and to tr:l<le as British suhjr-(·ts. 

" In the war with France', beginning in the year 1756, the like 
Jaw 'las passerl, to contiml<' during that war; and again in the year 
177 ' ), during the continuance of the then subsisting hostilities witll 
Frmlcc .. 
. "In these temporary c'"'lwrlicnts we may trace the progres­
.si,e increase of British shippin,S'. In the Dutch war of 1664, 
the nation ",pre oblig(',l at once to abandon the Baltic trade, and 
to admit foreio.<11 sf/ips int() the c()astillZ and plantation trade. 
Eut in the war of Ii·1-O \\e made no ether concession thun that 
of admitting forei'::ll pr, illto the ownership of British built ship~, 
and to navigate ,,;ith forei,,11 seamen, for c~n-ying the European 
commodities to this cOllntry and to Iltl' plantation,f. This wa~ 
also done in the war of 17 jG, and in the last 1,-ar. However, 
in the last war, prcs,,,r\ as our trade waj on all sides, we were 
compelled to vield a little further. Manv articles of the trude 
of j\~ia, Afric\' and limerica, \Y,'n" permitted to be brought from 
all.'/ place in ani; ships belonging to a nation in amity. But in 
neither of thc,c wars, not even in the last, when ,,-c had the ma­
ritime powers of both worlds to cope with, Spain, France, Hol­
land, and America, di(1 wc allow foreign ships to participate in the 
~ousting or in the plantation trade."-Reeres's La;~' of Shipping and 
};(['l·iz.t:iml, part 2, chap. 3. 

'fhe reason for not thl:n opening the plantation tracle is obvious. 
The only countr:, furnishing the articles nceded, was this country, 
\vith which Gre':lt Britain was then at "-:11'. 

In the 1Ynrs of Creat Britain, since the United States have been 
a n(;utrai country, her colonial trade has been opened to them. 
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'passed not long after the navigation act was adojJh:.J 
The preamble recitf'<;, " And whereas, b\" the laws 
.. now In force, the navigating of ships ~r ,"essels, 
" in divers cas(><;, is required to be, till' ma~ler and 
" three-fourth parts of the mariners being English. 
"under divers penalties al111 forfeit'lres therein 
" contained: And whereas gn'at numll('J''i tlf sea­
" men are empl(),n::rl in her majesty's ~.'nice for the 
" manning If the r01lltl }len!, so that it is III '(orne 
" llCC(,,\',\'(fn/, dllrill'.; the prel"lil "'Jr, 1 () di"pellsc with 
" the said Jaws, atHl t() allu\\" a :.:,rri'!r/' numht'!' of 
"foreign marillcrs for the ("(IITllin!:,' (Iii Iff trade and 
" comll/crce .. lk it cnackd, &c" that durillg tbf~ 
" prf',,('nt war," &c. 

'Vithout pursnin'-.:' tli,; ~;<'rif's of sillli1:;x rr citals 
during SIH"('I'~,si~I' W;trs, 011.: "titer exampl p of later 
date will Iw gi\"('il, III \Vllil'll the sanw tll~ject i~ a­
vowed. The preamhle of I,; Geo. II. (', :;. is in tIlt! 
following \\"ord<;: " For 1/1(' L,arl' supply fJf m;1.­
riners alld :-;1';\llll'lI to :-;1'1'\1' in his ma.i\'~:y·" s!tips ()f 
war, and on board lllf'l'('li;ll1t ~hq',,; and (It 11('1' trading 
vessl'ls and privateers, and for till' IwttN carrying 
on the present or any future war, and the trade of 
Great Britain during the continuan,'c thereof," &c. 
, The British orr! l'I''; 1)1' COllllt' II, and proclamations 

of governors, issued from time' to time during war, 
and openin~, on accollllt of II aI', the coloni:tl trade 
to neutrals, in C;l:-:l'~ \\ here it \\~H shut til them in 
times of peacl', are too well known to require par­
ticular recital or refl.'renl'l', Orders to tint ctrcct 
are now in operation; and fully ju~ti(\' the posi­
tion, that, a., well in the case of the colollial trade as 
of the trade with the parent country, the same thing 
is done by Great Britain herself which she uenies 
the right of doing to her enemies . 
• 2d. That she trades with her enemies, anti invites 

them to trarle with herself, durillg W:lr, an' (.td-; 

equally certain aud notorious. 



The efforts of Great Britain to maintain a trade 
at all times with tIl!' colonies of other nations, par­
ticularly of Spain, both in peace and in war, and 
both by force and clandestinely, are abundantly 
attested 1)\,- IJCr own (1;-; well as ot her historians. 
The two "llistorians of Jamaica, Long and Ed­
wards, are alone sufficient authorities on the sub­
ject. 

It has bef'n alrearly I1nticrd, that, in the infancy 
of her bdli ..,lrPllt p~'dension against dw trade ~f 
neutral::; witi, dte colOl,ies of ller euemie:'>, she fa~ 
voured, by ~ i,(:cial licences, a trade of hl'r own sub· 
jccts \\itll tile sallie colollies. 

The like incoll:o;i:;kncy might be verified by a 
train of examples since the preknsion '''as, during 
the war of 179.J, brought a~;aill into action. But 
it would be a waste of time to multiply proofs of 
,\hai is avowed and proclaimccl jc, all the world by 
ller acts of parliamelll; particularly by the act of 
June ~7, 1805, "to consolidate and extend tho 
provisions respecting the free ports in the 'Vest 
Indies. " 

This act establishe::; certain frec ports in Jamaica, 
Grenada, Dominica, Antigua, Trinidad, Toba· 
go, Tort01a, :\l'\\'-Providence, Crooked Island, 
St. Vincent'::;, and Bermuda. These ports, dis­
tributed throughout the "r cst Indies, with a view 
to the most c()nvenient intercour~c with the colo­
nies and sdtlements of her enemies in that quar­
ter, are laid open to all the valuable productions 
thereof, and to small vessels 'with single decks. 
belonging to, and navigated by, inhabitants of such 
colonies and settlements. In like manner, the ene­
mies of Great Britain are allowed to export from 
the enumerated ports, rum, negroes, and all goods, 
rc'([J'c" and mercha1ldises, excepting naval stores, 
'which '-'hall have been imported thither in British, 
,esscls. Pl'u\'i5icn is at the same time made for 



81 

the re-exportation, in British yesseI.~, of the enu­
mt:rated productions imported from the colonies 
and settlements of her enemies, to Great Britain 
and her possessions, according to the regula! >ms 
prescribed by her nayigati(lll act. 

In pursuance of the same prillciple exerci~e(l in 
her laws, we find her entering irltf) a treaty in time 
of war, which in one ,A its articles opened a branch 
of colonial trade to neutrals not open to them in 
time of peace, and. which being to continue in force 
ollly t\\'o years after tllC elld of till' war, Jll<lV be 
considered as made in effect for the \\,al.. . 

The twelfth article of the treat v with the l'nited 
States, in 1794, stipulated that Am'erican \'cssel~, not 
exceeding a given size, may trade between the port!i 
of the United Stater; awl tile British \\'I;,;t Indies, in 
cases prohibited to tlwm by t II:' colonial system in 
times <Af peace. Thi~ art Icle, it is true, was frus­
trated by the refusal of tlte Unikd State~ to ratify 
it; but the refusal did not prot'l,(d from any sup­
posed illegality of the stipulatiun. On the part of 
Great Britain the article had a deliberate and regu­
lar sanction; and as it would not have been a law­
ful stipulation, but on the supposition that a trade 
not open in I)t"h'e l~lay be opened in war, the COIl­

duct of Great Britain in thi-; case also is at variance 
with the rule ~he lays down for others. 

But a nlO5t interesting "iew of the conduct of 
Great Britain will be presented by a history of the 
novel principle which she is endeavouring to inter­
polate into the code of public law, and by an exa­
mination of the fallacie-> and incollsistenci~s to \\ hieh 
her govermutut and her courts have resorted in 
Iliainlaining the principle. ., 

It is a material fact that the prmci pie was neyer 
asserted or enforced by her against other nations, 
before the war of 1750. 

c 
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That at the commencement of the preceding 
war of 17.39, it did not occur, even to the inge. 
nuity of British statesmen labouring for parliamen. 
tary topics of argument, is proved by the debate 
which on that occasion took place in the house of 
lords. 

In the course of the debate on the expediency of 
the war, this particular point haying fallen under 
consideration, the folIo,ying observations were made 
by lord Heney against th'c war: 

" Some people may perhaps imagine that great 
" advantages might be made by our intercepting 
" the Spanish plate fleets, or the ships that are ern­
" ployed in the trade with their settlements in Arne­
" rica, because no Spanish ships can be employed 
" in that trade; but even this would be precarious, 
"and might in several shapes be entirely pre­
" vented: for if they should open that trade to the 
" French and Dutch, it is what those two nations 
" would be glad tn accept of, and ~i.:e could not pre­
" tend to make p)'i:~e of a French or Dutch sh.ip on 
" accollnt Qf her being bOllnd to 07' from the SPA~ISH 
"SETTLEMENTS I.:-l" A:\IER1CA, 110 more than we 
" could make pri-:::e of her on accoullt of her being 
" bound to or from all.Y port I"" SP,U"". 'Ve could 
" not so much as pretend to seize any treasure or 
" goods (except contraband) she had on board, un­
H less lye could prove that those goods or treasure 
"act~ully belonged to the king or subjects of 
"Spam. Thus the Spanish treasure and effects 
" might safely be brought," &c. 

Lord Bathurst in answer:-
" 'Ve may do the Spaniards much damage by 

privateerin,g-, &c. If they bring their treasure home 
in flotas, we intercept them by our squadrons: if 
in single ships, our privateers take them. They 
cannot bring it home either in French or Dutch 
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flhips"', because by'the sixth article of the treaty of 
Utrecht, the king of Fl'anre i'i expres~ly obliged 
not to accept of any othf'r Uqw: of navigation to 
Spain and the Spanish Ind ie~, thfJ,n what was prac-' 
tised ,in the reign of Charles II, of Spain, or than 
what shall likcwi,;e be fully given or granted at the 
same time to other Hations and people concerned 
in trade. There:fore the Spaniards could Hot lay the 
traf\e in America open to tlw French, or at least 
the French could not accept of it; and if the Dutch 
should, they wou leI ht~ opposcd b,1j France as 1('eLl as 
by us; an opposition .thf-Y would 110t, I belien,', 
choose to struggle "'ith t." 

Through the whole of the debate the stll~iect is 
taken up, not on the ground of a belligerent right, 
or of a neutral dutv, but. 11lerf'lv un that of com­
mercial jealousy and pol ir.\". Itn(l tlw distinction 
between a trade allowt·d ill lwac!: as well as war, 
and a track allowed ill war only, bCPIl maintainf'd 
by British ~'atesmen then, as it is maintained hy 
them now, till' same readv a;l"wC'\' would have been 
given then, :1, in :l like ;li~Cll'~it)ll lrould be given 
no\\'; z:I":., tllat lIC'ither Fra\lce nor Hulland could 
enter into a trade with til" Spallish coll/llil':', be­
cause, being a trad~ not open in time of peace, it 
conld not he laid open in time of war. 

* It was overlooked bv both sides in the dj,rus,jnn, that the 
neutral right to trade with' the co~ts and cololli<:5 of an enemy. 
and ~r('ll to cover the property ot an enemy, was stipulated by 
Great nritain to France, in the trl':ll\' of LTtrecht 1713, Ihen in 
f"rct' and II) the Dutch in the trcltr of 11>7", thpn also in force. 
If it' be said that the omission to notice these treatiE'3 was delibe­
rate, 'lI~d proceeded from a construc~ioll of the treati~s whi~h eX­
cluded from their purview the colomal trade of an enemy, thiS pre­
sumed accuracy and deliberation' of the 'pea!:er, :';o~~? strengthen 
the inference from the omission to cite the prtnclple In question, 
that the principle was unknown to or disclaimed by them. 

t (j l.ordll' Debatell. I :l6, 154. I .1; , 

G~ 
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In the debates also which took place in the 
house of lords, concerning the Spanish captures 
in America, ann the war which followed, sereral 
of the lords in their speeches lay down in detail 
the cases in "hich belligerent nations may search, 
capture, and confiscate, neutral ,e~sels in time of 
war: yet, although colonial trade was the imme­
diate subject of discussion, the distinction now 
employed seems never to have entered into the 
thoughts of the speakers. 

Again, in the course of this war, to which France 
became a party on the side of Spain in ] 744, it 
appears that the tribunals of Great Britain pro­
ceeded on the same principle, that the trade of neu­
trals with the colollies of her enemits, though not 
open in time of peace, might be a lawful trade in 
time of war. For this there is the testimony of 
Robinson's Reports, in which it is stated, that 
ships taken on a ,-oyage from the French colonies, 
were rcl<:<tsed before the lords of appeal ---. "r e find, then, that prior to the \\'ar of 1756 
this belligerent claim of attacking all neutral com· 
l1lerce not permitted in time of peace,-a claim so 
broad in its principle and so baneful in its opera­
tion,-never had a place among the multiplied pre­
tensions enforced by power, or suggested by ava­
rice. At some times, nations have been seen en­
gaged in attempts to prevent all commerce what­
ever with their enemies; at others, to extend the list 
of contraband to the most innocent and necessary 
articles of common interchange; at others, to sub­
ject to condemnation both vessel and cargo, where 
either the one or the other was the property of an 
enemy; at others, to make the hostility of the coun­
try producing the cargo a cause of its confisca-

• 2 Rob. 122. Am. edit. 
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tion. But at no time, as seems to be admitted 1)\' 
sir William Scott himself*, was this encroachmerit 
on the rights of neutrality devised by any nation 
until the war of 1756. Then it was that the naval 
resources of' Great DritailJ, augmelltt,a by her pros­
perous commerce, more e~pecially that of lwr then 
colonies (no\\' the eniu-d States (Jf America), gave 
her an asccnJaucy \lH'(" all her rivals and cnemie" 
and prompted thuot' abuses v.hich raised the yoice 
of all Europe against Iw!'. 

The fiL.;t dfect of this OH:r~rown PO\';CT \\as 
seen in the bold ell~L'rprise of seizing on till' wl1tJle 
trade of France within her grasp, in c'Hlit'mpt of 
all forms of commencing liOstilitic:-; required by 
the usage of nations. It wa:, next seen in the ex­
tensive depredations on the tratle of neutrals, par­
ticularly of the Dutch, in defianu', not only of the 
law uf natiolJ!', but of the must explicit stipula­
tions of trl'at \"' The losses of that Sillgl,' lJatiun, 
within the fir;t t\\'o years of the war, a;llOunted to 
several millions sterlingt. The Dutch, Ily their 
ambassatlor at LOlldoll, remonstrakd, TIl<' Bri­
tish ambassador at the Haglle \las illstrl1l'[('" tn C'Il­

tel' II1to t'xplanations. AIl~lUng these it call1l' 1)1\( t, 
for the first time, tllat Great Britain meant, lIut· 

withstanding tile admullitions of prlld"I1l'l' a::i ,\"dl 
as of justiCe', to den.v the right of neutral,; to carry 
on With Ilcr enemies any tr~ldl' 1"'yt>lHI the prCl'lSl' 
trade usually carried 011 in time '.If l'l:al:<', 

The origin of this novel prlllciple dtscn"l'S a more 
part.icular derelopclI!l:nt. 

Tht: Engli~h government had no sooller l11ade 
war 011 the French comm21'Ce, than tltc' Dutch 

" In the case lIf the Emanuel. Rub. ii. 156, Am. edit. 
t Set: Annual Rc~, 1i:iI,tL 
! llliu, 17 ;l~, 
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btrr~m to ;;vail themselves of their neutral and sti­
pn:lateel r;;hts to enter into it; particularly the 
commerce of the colonies, both to their own ports 
and to French ports. The English immediately 
made war on this commerce, as indeed they did 
on the commerce to Spain, Portugal, and other 
countrit'~. The Dlltch H'o:sels were eren pillaged 
on the hi.~h sea~, and their seamen very' badly 
treated. In tl:t~ years 17')7 alHI 17·')8 alone, the 
number of y,>~els cap~ure(l and pillageel amounted 
to no less tll~tl three lInn(:r.-;!; and the damages 
were estii11ah.r\ at pleven rr,illiO\;s of florins (be­
tween f1\'e alii! six millioll," of dollars). The Dutch 
appealed to their tr,'ati(,~: with En~land [th(J~(' in 
lti7~ and 1675J which marle etJl'lllles' goods free 
in their ships, COlltr,ti>and ollly ('xccpted, and the 
Dutch trade fl'c<: from and to the enemies' port5, 
and from one em·my's port to a:Jo!her. The En­
glisl, were: driv(·n to thL" p;'I'tf'xt, that the tl'eaty 
of IG7c4, said onl\- that tIle libert\- of trade should 
extend to all mel~chandi:<':; ",hich '''erl' transported 
in time of peace, those of contraLanrl excepted; 
and w«(s, therefore, not <l)'pIIC<lbJc. to the colonial 
trade i,l time of \\ar. Besi(k~, that the time r?l peace, 
if it had b':''':':il an,' tbing mOle than a mode of ex­
pressin~~ the crltJ1CO freedom of commerce, could 
refer only to the kinds of fllt'J'chandises, not to the 
ports or channels of tr:lIle, the Dutch were able to 
appeal to the declaratory treaty of 16i5, which 
;;( ipuJated an unltmited freedom uf trade from and 
to ports of enCnl!l", without saying any thing as to 
times of peace. This admitting no reply, the En­
glish found no refuse but in the pretext that the 
Dutch vessels, being engaged in the colonial trade, 
were to be considered as French vessels. This lucky 
thought eluded the stipulation that free ships make 
free goods, as well as that which embraced the 
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right of trade on the coasts and with the colonies of 
en~mies. It was alleged also, but with little seeming 
reliance on such an argument, that the commerce 
with the French islands was not known in W I -1., 
and therefore could not be comprised in that treatL 
These pretexts being "ery little satisfactorv to tl~e 
Dutch, the province of Holland, the chid' ~l1{rerc:r, 
talked of reprisals. The English answer i~ in Tin­
dal's Cont. yo!. ix. p.577-/310. lindertaking to de­
cide on a constitutional question within an ind,'­
pendent nation, they said, if the province ofHoIl:t,ItI, 
which had no authority, should fit out ~llip.;, tlw,\' 
would be treated as pirates; and if the sLIt\'.; ,c;"!lual 
should do it, it would be taken as a dec!arati.-.n of 
war. Such was the birth of this f>purious principlt~. 

Being' a\'owcd, hOIl'c\I'r, on the palt of tllt"~I)­
vemment, it \\"<1S to be expected that it would have 
its effects Oil the courts of admiralty. A~ the dCl'i­
sions of these, during tltat l'l'I'iod, ,v,'r!: 11('\('r re­
ported, the b-cst kno\\1cd~l' of tltem i" to Il'! ga­
thered from references illci<lentalhr made to them 
in tlte proceedings fJ/' otller Brit'ish ('lllll'l~, aIHI 
in the proceedings or the Ilig'h court I'l' admiralty 
since the reports of them h::t\l' ht'Cll pnblishcrL The 
most precise information "hich has UCC11 obtaincd 
through the first channel, appears in tIle ca'l' (J 
Berens Z'. Hucker, before the' court of king's I""H'II, 
reported in Blackstone, i. p. 3 J.'l. This \ :t..; the 
case of a Dutch ship which hall taKt'i\ ill~".~dr~ at 
sea, oJf the island of St. El1stn.tili~, hrou:J;ht along­
sille of her by French hnats frolll a French islalld; 
which ship was captured i\l J'i,J0. Oil 11I~l" r"':I1'n 
with that cargo to Amsterd a 111. Lord)' Ia1J-';~ ('Ie!, 
in pronouncing 011 the case ill Jilin, l'~pr,'.;~cd him­
self;Js follows: 

"This captul'l' \Va:, certainly Ull.il'~'. Til' pr,'­
f~ tence ",;I:; that pal't of this cargo was put OIl 
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{" board off Saint Eustatius bv French boats from a 
"French island. This is now a settled point, by 
" the "I'dI' fit appeals, to he the same, thing as if 
" tiley had been landed on the Dutch shore, and 
" t!lt:';1 pllt on board afterwards; in which case 
" there i"; nn colonr for seizure. The rule is, that 
" if a lleutral ship trades to a French colony with 
" aU the privileges flf a French ship, and is thus 
" adojJted and natllrahl'{:d, it must be looked up· 
" Oil as a French ship, and is liable to be taken: 
" lll)t S(I, if she has only French produce on board, 
"without taking' it at a French port; fur it may 
" be purchased 1:/ neutrals." 

Here the ground of capture mllst he distinctly 
noted. It i~ not that the trade, as a trade allowed 
in war onl v, was unlawful, anJ thence incurred a 
forfeiture o-f both ship and cargo; the ground and 
measure of forfeiture which are no\... alleged. 
The v",:;sel is condemned on the ground or pre· 
sumption, that it had, by adoption, been made 
the proper~1J of the enemy; whilst the cargo is not' 
liable to condemnatioll, if not pro\red to be ene­
mies' property. In other words, the vessel is, in 
spite of the fact, presumed, fro111 the mere circum­
stance of na\' igating in a French channel, to be 
Fr ' Ich property; and the cargo) although of French 
production, and found in a ve~sel looked upon as 
Fr':lIcl., is, notwithstanding these considerations, 
open to the presumption that it might be neutral 
property. 

'1'11i:-; shows only that the Herculean principle 
was at that time in its cradle; and that neither the 
extent of its powers, nor the wonders which it was 
to be called to perform, were at first understood. 
lts capacities were to be learnt and applied as they 
might be unfolded by time and occasions. At 
that time, neutral vessels being admitted into new' 
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ehannels of French trade by grants of special li­
cences to the ve~sel~, the occasion was thought to 
be best answered wIth respect to the vessels, by the 
presumption, or rather .the fiction, that they were 
French ve;;s(:l<; ~wd with respect to the neutral 
cargo, as it did not fall precisely under the pre­
sumption applied tu the \c~:)(l'i, it wa-; left to escape 
until further time and ()cca'iium should teach ther 
other shapes ami theS of \\i1ich the iml~,\'ation was 
susceptible. 

These shapes and 1.1:';('S soon began to disclose 
themselvc..;: for it appears from - the references 
made in the case of the Providcncia ~, tried before 
Sir W. Scott ill 17:)!), tllat French ". L',~t-India 
produce, conveyed h.Y neutrals from :\lont(' Christi, 
a Spanish neutral port, \\'a.', in lilt' !.r()~T"S~ of the 
war of 175(i, condemned, Oil 111l' pretcxt that the 
intervention of a neutral port II a" a fraudule11t eva­
sion of tIll" rule \"bll'1t cOlJdelHllcd tIll' trade wilh 
a French port; notwlthstandillg the prf'\ i')II.~ rule 
of the lurds uf al)lH'al, ;":«(lrdin~ t., \I Ili"11 the 
lcmdillg or evell ir'IIl,,-~;jliplllf'lIt of"l]('h pl'tlrhhT, at 
a neutral port, llelllrali,.cd the tr.ldL' 'IIHI maue it 
lawful. 

There i" some obscurity, it lI11I>;t 1 .. • owned, as to 
the prinr:ipl.' on which; lll'utral Haue \lith the 
French ('()Iuuics was condemned art(T Ilk discon­
tinuance of S\,cCI<ll li('l'lll'cS; it b.ing sometimes 
stated in the argllmpnts ;-, 1;'l'I'illc; to that. period. 
that the condemnation II a..; founde(l on the princi­
ple that the trade was virtually or alloptively a 
.French trade; and ;,on",! 1111" that it \I as founded 
on the general prilll:iple that it was a trade not 
open in time of pt ::IU'. Cnt:,']1 it i~. that the ori­
ginal principle W:1'; that (If a virtual aJoption, this 
prill<.:iple bt'ing Cl'lnlllellsurate with the original oc-

.. ~ Robinson, 1:20. 
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casion; and that, as soon as this original principle 
was found insutlicient to 'reach the new occasions, a 
strong- tendency was seen towards a variation of the 
principle, in order to bring the new occasions 
within it.~ reach. 

It i:, rcmarkabl8, that, notwithstanding the broad 
principle asserted hy the cabinet through its diploma­
tic organ at the Hague, which interdicted to neutrals 
e\ery trade not allowed to them in time ofpeacl', the 
cuurts of admiralty not only limited the principle 
at first, and hesiLted afterwards to extend it in the 
manner \~"hich ha" been seen, but never undertook 
to apply it to the coasting trade, though so strongly 
marked ~b a peace monopoly, and therefore so 
clearly pithin the range of the principle; nor does 
it appear even that the principle was applied to the 
trade with the Spaflish colonies after Spain joined in 
the war, notwithstanding the rig"orous monopoly 
undpI' whicb they are known to be generally kept 
in time uf peace. 

It is still more important to remark, as a proof of 
the incon~lstency always resulting f"om false prin. 
ciples and the indnlgence of unjustifiable views, 
that the Enf~bh themselves, if the Annual Registet' 
is tobe belien=:d, were actually tl'ading, by means 
of flags of trnce equivalent to licences, both direct­
ly with the French islands, and indirectly through 
Monte Christi, during the very period when they 
were confiscating the property of neutral~ carrying 
on precisely the same trade in the same manner. 

Such is the state of the question as presented dur­
ing the war of 1756. The next inquiry relates to 
the war of the American revolution, or the French 
war of 1778. 

Here it is conceded on the British side, that the 
new pril~ciple was throughout that period entirely 
suspended. On the other side, it may be affirmed 
that it was absolutely abandoned. 
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- One proof is drawn from the course of decisions 
in the British high court of admiralty by sir James 
Marriot, the predecessor of sil' ",V, Scott. 

The first· volume only of his decisions has yet 
found its way to thi~ Coulltr.\'. In that are con­
tained the ca:-:cs referred to iJelow *'; all of which 
are adjudged on the principle that the coasting 
trade, and of conrse every other branch of trade, 
not allowed to forc·igncrs by a lJation at peace, anel 
which may be opened to neutral foreigners by 
such nation when at ,,"ar, arc lawful trades. 

Although some of tlw ships ill these cases were 
Danish, and othcl's Dutch, and consequently with­
in the stipulations of treaties which have been here­
tofore cited, yet there is no appear~Lllce that the 
judg-e was guided ill his dcci:iiolls by that autho­
rity; nor is it ill the lea;;t probable that thc\- will 
now be explained by a resort to it. But ~h\.lllid 

"such an attempt \)(' maJe, it could he of no avail j 

because among' tilt' cases there are two, one of a 
Lubeck and the other of a Prussian vessel, which 
could be decided by no otlwr rule than the general 
law of nations, there being no British treaty \\"ith 
either Prussia ur Lubeck applicaiJle to the que­
stion. Tlll're is another ('a~':', a colonial one too, 
decided 21st of .Januarr, 177!I, in which the law of 
nations must of lw('(';;si"t.r lJu\"e been the sole guide. 
It was that of a Fn'l1ch ship bound from St. Do­
mingo to Nantr.. The general car,~o, as ,,"ell as 
the vessel, were condemned as l'1Jf'mies' property; 
reserving the question concerning the claims of 

* The Yonge Hl'lpna, a Dutch ship, p_ HI. 
La Prosperite or Welfaren, claimed as a Lubecker, p. 17Q. 
Les Quatres Fr':I"'~. a Danish vessel, p. 180. 
The Vcrcndcr'"II, ur Le Changement, a Prussian vessel, p. 220. 
The Zelden, a Dutch ship. p. '2 D. 
The Dame Catherine de Workeem, :l Dutch ship, p.258. 



considerable value, made by two passengers as neu­
trals, the Ol1e asserting himself to be a subject of Bo­
hemia, the other of Tuscany. The articles claimed 
were ultimately condemned as enemies' property, 
without the sl ightest all usion to the illegality of a 
neutral trade bct\yccll a belligerent country and its 
colonie,;; which, if then maintained as it is now, 
would at Ol)f;(' ha\"e put an end to the claims. 

It i" strictl.\' :1!lO incontrovertibly just, then, to 
!"av that these decisions maintain the law of na­
tiOll:-; ~:; asserted in thi~ inn':-,tiU:~1tion; and <tban­
den and renounce it, as assert;d in thc decisions 
of the same cOllrt, under its pre~l'llt judge. Dur­
ing' the \yar of 1778, the j ,lclr;'e had no guide 
whal,e\'er in prize cases, turning on this question, 
hut the law of i~ations. ~either treaties, nor acts 
of parliament, nor a,lY known orders of council, 
interposed any special rule cOl1trouling the opera­
tion of that law. That law, consequentl,v, was the 
l)ole rule of the decisions; and these decisions, 
oonsequently, complete e\'id<:nce of the law, as then 
understood and maintained by the court: and let 
it be repeated, that if such ,',as the law in the case 
of the coasting trarie, it was equally the law as to 
every other channel of trade, shut in peace, and 
lain. open in ,,'ar. 

These decisions were indeed made by the high 
court of admiralty, and not by the lords com­
missioners of appeal, the authority in the last re­
sort on such subjects. But this consideration does 
not impeach the inference drawn from the de­
cisions; \"hich havill.[{ not been reversed, nor ap­
pealed from, are fa'ir evidence for the purpose to 
which they are applied. It is impossible to account 
for an omission to enter appeals, where the captors 
were in their own countr", and must have had the 
best counsel, without sup posing that the appeals 
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afforded not the smallest chance of a more favorable 
decision. 

But as a further and more unexceptionable proof 
that the principle was abandoned, it is stated by sir 
William Scott himself, that "in the case of the 
V erwagtig * (a vessel trading between France and 
Martinique during the war of 1770), and in manlJ 
other succeeding cases, the lords of appeal decreed 
payment of freight to the neutral shipOWlIel'."­
This, it must be observed, is a C~t~L' of colonial 
trade; and a colonial trade of the must exclusive 
kind in time of pl'ace; a trade between tile colony 
and the parent country. 

To these authoriti(~.;, an explanation equally sin­
gular amI unsatisfactory is opposed. "It was un­
l< derstood," says sir "fjlliam SCOlt, " that France. 
" in opening her colcJllies during the wal' of 1778, 
" dc:clared that this \Vas not done with a tempora­
.( r,V view relative to tile war, but 011 a general and 
" permancllt purpose of altering her colonial sy~ 
"tern, and of admitting foreign vt'~~eI5, uni\'er­
'( sally and at all times, to a participation of that 
"commerce. Taking that to be the tact Ul(J'xe,:er 
" suspicious its COmml'IlCement might be during the 
U actual existence of the war), there was no ground 
.. to say that neutrals were not clrryillg on a com· 
"merce as ordinary as any other in which they 
" could be engaged; and therefore, in the case of 
" the Verwagtig, and many other succeedillg cases, 
" the lords decreed payment of freight to the neutral 
" shipowner," 

At what particular time, and in what particular 
tel'ms, this important declaration by France was 
made, is not mentioned; nor has any such decla-

.. 1 Rob. 2.52. 
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ration been djscovcrc(l bv ~ Sf arch which has been 
carried through all the i~rcl1ch codes, and such of 
the annals of the time as "err' most likely to contain 
it; and without some further account oi' this" de­
claration," or this" pl'ofrssion" 011 the part of France, 
as it is elsewhere called in Hob, Heports, it is impos­
sible to decide on t!lC' precise character and import 
of it. 

But suppn·-illg the fact as it was taken to be, 
how account f,)1' so I; I1CXalllpicrl ,111 illst<lIlCe of 
blind conliclence by Great Brit:1in in the sincerity 
of an enemy ahr8,YS reproached b,l- bel' with the 
,vant of ~incerity; :tIJd on an occasion too so pe­
culiarly su'pif'iollS ,I:> that of :1 profession at the 
commeneemC'l~t of war, calculaterl to disarm Great­
Britain of a most FC'cioliS branch of her rights of 
war? . 

If her suspension of the 11e\\' principle is not to 
be expLiined hy an intentiollal retllrtl to the esta­
blished law of nati')ns; ant1 tlie explanation of the 
fact lie; in the altcrnatlYt' betweeu her respect for a 
suspicious declaratioll of FrZlllce, made in the sus­
picious crisis of a war, more than all\- other charged 
by her on the lH~rfidiou:; ambition (~f France; and 
her respect for those prndcntial m[.tiH'S which her 
own situation may have ~;Hggcsted :'(/r abandoning, 
rather than rellEo\\-illQ-, the ;it:l'i:;pt to m1-;ntain such 
a principle; it 'rill not be ea,,;,v to a'.'oid preferring 
the explanation drawn from the follo-"ing review of 
her situation, 

Howerer bold it ma ,- ha,-e hee'1 in Great Britain 
to advance and act up:m the nc',r principle in the 
war of 1756, it has been seen that she went but a 
small part of the length of it; and ,ri:h a!~ evident 
desire to make the innovation as littlt> conspicuous 
and obnoxious as was cOl1f,i~knt with her ohject. 
In this caution she was probably influenced by a 
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regard, not oil1y to the progress of epinion in Eu­
rope in favour of neutral rights, but particularly to 
the king of Prussia, whose friendship she cou~ted, 
and who was known to bea patron of those rights. 
His dispute with Great Britain, produced by her 
seizure ·of Prussian vessels in the preceding war, 
and by his seizing in return the Silesian funds 
mortgaged to Great Britain, is \Yell known. Thc 
issue of this dispute has bpen represented as a com­
plete triumph of the belligerent claims of Great 
Britain 0\'1'1' the pretensions of the neutral flag. 
The fact, ho\\'ever, is, that she ,,-as obliged to re­
deem the Silesian debt from the attachment laid 011 

it, by paying to Prussi~ the sum of ~O,OOOI. ster­
ling, as an indemnity for the prize;; made of Prus­
sian shipsoli'. 

At the commencement of the "'ar of I i78 the 
public opinion had becullu' still more enlightened 
and animatt'd on tIle ~ll bject of Il('utral rights. The 
maritime SllCCC'.S of Great Britain in tIle war of 
1756 had alarnwd, and the abuses of her power had 
sharpellcd the fl'l·lill(~s 01 every commercial nation. 
Champions had started np all over Europe, main­
taining, with great learning and strong reasoning, 
the freedom of the ,,('~1S and the rights of the neu­
tral flag. The principle that free ships make free 
goods more especially employed a Yariety of very 
able pens, and had macle a rapid progress. Other 
principles, the ofTspring or auxiliaries of this, and 
equally adverse to the maritime claims of Great 
Britain, \\-cre also gaining partisans. In a word, 
that state of fermentation in the jJublic mind W;1j 

prepared, which, being' nourishpd by the example 
and the policy of France, enabled Russia, in con­
cert with France, to unite and arm all the maritime 

* The instrumcnt containing this stipulation bears date Jan. 16, 
17 56 •• It may be secn in Jenkinson's Collection of Treaties. 
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nations of Europe against the principles maintained 
by Great Britain. 

To these dj5coura~;ing circumstances in the si. 
tuation of Great Britain, it must be added, that 
the cause in 'rhich she was fighting, against her 
colonies \\"ho had separated from her, was unpo­
pular; that their coal i tion ". j th her enemies, weak­
'''nin~ her and strengthening them, had a double ef· 
feet in depressing" her; and that it happened, as 
was to be forc~een, that the fleets and cruisers 
hl:ou~ht 8.C'·ai~l:-,t LeI', and the distress to which her 
own W(',~llnJies "'t'rc reduced hy her inability to 
supply th(,ir \ranb, made' it questionable whether 
slJe might not lo"e, rat1:C'1' than gain, by renewing 
the principle which ::lIe hacl formerly asserted.­
Early in that war, ~Ir. Burke, in the house of 
(;ommon.::, exclaimed, " we ~Lr(: masters of the sea, 
no farther than it pleases the huuse of Bourbon to 
permit." 

The effect of this state of thing~~, in tempering the 
polic.\" and prelclIS:oliS of Great Britain during the 
war of 1778, is attested by a series of her public 
:lets too tedious to be hf'l'e inserted, but which may 
be seen in Henning's Collection. 

But to whatever causes the relinquishment by 
Great Britain of the new principle is to be ascribed, 
the fact of the relinquishment remains the same; 

'. and, that it did not proceed from any declaration 
rp.ade by France that she had permanelltly abolished 
her colonial monopoly, is fully demonstrated by the 
follo'rving considerations. 

The first is, that such a declaration, or such 
an abolition, by France, however satisfactory the 
evidence of it might be to the British cabinet, 
could have no legal effect on the decisions of a 
court, without some notification 01' instruction, 
which is not pretended, and which is sufficiently 
contradicted by the guarded terms u~ed by ilr 
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"riIliam Scott in speaking of th0 declaration. And 
that the then judge of the COlll't, sir James Nlarriott, 
was not in fact influenced in his decjsions, ('ither 
by the declaration of France itself: or by any in­
struction of his own government fi)llllded Oil snch 
a declaration, is put beyond the V)~:',ibility of doubt, 
not only by the want of reference thereto in the tll'ci­
sions, but by an acknowledgement made by "ir "Tilliam 
Scott, in the case of the Emanuel ill 1709 (1 Rob. p. 
253); the case of a neutral VbSc! carrying, from 
one Spanish port to another, salt owned by the 
king of Spain, then at war with Great Britain. 
" With respect to authorities (says he), it lla" been 
much urged, that in three cu:oc.-;, this ldll", the 
court of admiralty has decreed payment of ti·eigh~ 
to vessels so employed: and I believe that such 
cases did pass, un:ki· an intimation of the opinion 
of the very learlli" i pt'l':on who preceded me, in 
which the pai-ties acquiesced, witl:Jut resorting 
to the authority of a higher tribunal." If the 
decisions of sir James Marriott ill tL<: \\"ur of 1778 
bad been guided by the dl'claratl0n of FranGe, and 
not by tlH: law of nations, it is evident, as that 
declaration was inapplicable to the war of 1793, 
and had CV(:11 been falsified on the return of peace 
in 1783, as stared by sir \rilliam Scott himself, 
that the opinion intimated by sir James ~Iarriott 
with respect to cases, Spanish too, and not Frencll 
cases, in the beginning of the war of 1793, could 
have no other basis than the principle, that according 
to the law of l11\tions, taken by itself, the trade of 
neutrals on bcllig-erent cU:bb was a rightful trade. 

Secondly. 'Vcre it admitted that a declaration 
by France had been so matle and eomnmuicated~ 
as to become a rule binding 011 the admiralt.\" court, 
it i<; clear that the rule must have been restricted 
to l',lSI~:; of trade with the F,'ellc!t colonit's, and coul<.\ 
lliive no dIcct on those or a trade with SpaniJ'h ot' 

H 
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Dutch (()lonies, 'VI liuse governments had made no 
such declaration <1:- is attributed to }'rance; yet it 
is not pretended, nor i:~ it kUo\n1, that' any dis­
tinction was made by the British courts between 
tht' former and the latter ca~es. The principle ill 
fluestion seems to have been equally renounced 
in all *'. 

Thirdly. The alleged change in the system 
of France ,,'as restricted to her colollies. It is not 
pretended that any permanent change was either 
made or declared in the system of her coasting 
trade. But the decisions of the British court above 
cited relate principally to the coastillg trade. The 
principle then must have been drawn, not from 
the alleged change of France, but hom the law of 
nations; and if th,: law of nations authorised, in 
tim judgement of the court, a coa:;ting trade shut 
in peace and opened in ,n1l", it };1lto-t have authorised, 
in the same judgement, the colouial and any other 
tradc shut in peace and opened in war. 

It is an inevitable conclu!'ion, therefore, not only 
that the trade of lll'utrais to belligerent coasts and 
colonies \\a:-; sanctioned by the British courts, 
throughout the war of 17~::;, bnt that the sanction 
was derived from the .law of nations; and, con­
~e(plently, that the new principle, condemning sucb 
a trade, ,vas not merely suspended undel' the in­
fluence of a particular consideration \\'ltich ceased 

- Henning~, a Dalli,h "riter, alluding to the periud of the 
",arof liiR, says," But altholl~h in respect to the neutral trade 
to the CO\O[lIC" in ,\mni('a, ,juce France has pennitted it to all 
nations, nothing has heen expl'("ly conceded hy (;reat Britain. 
Yet. the courts "I' <'.\lIliralty hay!! rdca",,'! all prizes which had 
been brought in, as coming from the Frellch or Dutch pos­
se~sions in ,\mcrica; and the commerce or )leu!ra!.; with the 
colonics ha' been generally permitted. This permi,sion, there­
fore, may be considered as a ~ettlcd poiut."-Treatise on 1'(''1-
tra\it~, p.,j ':3. 
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with that war, but was, in pursuance of the true 
principle of the law of nations, judicially abandoned 
and renounced. 

Passing on to the war of 1793, it appears, how­
ever, that the policy of the British government. 
yielding to the temptations of the crisis, relapsed 
into the spirit and principle of h(;r conduct towanl" 
neutral commerce, which had been introduced. in the 
war of 1756. 

The French revolution, which began to unfold 
itself in 1789, had spread alarm through the mon­
archies and hierarchies of Europe. Forgetting former 
animosities and rival interests, all the great powers 
on the continent were united, either in arms or in 
enmity, against its principles and its examples: 
some of them, doubtless, were stim ulated also by 
hopes of acquisition and aggrandiscnwnt. It \\".\0' 

not long before the British gorcrnment began to 
calculate the influence of such tl revolution on 
her own political institutions; as well as the ad­
vantages to which the dj~position of Europe, and 
the dimcult situation of her ancient I"i,-al and Clle­

my, might be turned. "r ar was, indeed, first de­
clared by the French government; but the British 
government was, certainly, the first that wished 
it, and never l><:rhaps cntl'red into a war against 
France with greater eagerness, or more sanguine 
hopes. 'Vith all Europe on her side, agaill~t an 
enemy in the pangs of a revolution, no measure 
seemed too bolJ to be tried, 110 success too great 
to he expected. 

One of Ilcl" enrlic,:t measures w:-\;; accordingly 
that of illknlictillg" all llentr:ll slll'plie5 of pro~ 
\ i<OIlS to F,'allec, with a ,iew to pruJl"_'c 'iubmission 
Ity famine', 

it ':ie.; II!,tl'u(tions of June:. li'~':, 

Ii ':.! 
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The prt~ject, however, had little other effect, 
tlla11 to disgust those most interested in neutral 
COllllllCl'CC, and least hostile to France. This was 
particularly the ca~(' with the United States, who 
dill not fail to make the most strenuous- remon­
:--tranccs a,sainst so extraordinary a proceeding. 
The correspondence of their secretary of state 
with the British plenipotentiary eMr. Hammond), 
and of }'lr. Pinkney thc American plenipoten­
tiary with lord Grenville ,the British secretary of 
"tate, are proofs of the energy with which the in­
!loYation ha::; comb:.;te(l, and of the feebleness and 
f,lllacT with which it was defC'llded. The defence 
was }:ested on a loose cxprC',~sion of Yatte!. Byn­
kcr:-;\wd:', ,,,Ito had not altogether got rid of the 
j,lt-a:; of tile f;Xllwr ('cntUlY, and by whom Vattel 
pl,dd)l\ i,a.; mi~II'd, could kn'f' furnishcd a still 
,-tron,~.,'r <1uthoritv *. 

The Ill', t e:':l;(']'i ll)t', _ t of (leprcdation on neutral 
COLIUli ice \1 ai diccdc:ri, lll)tll'ithstanding the former 
d r>:(1 Hi<Jlll11Cnt of I he: pri~lciplc, and the continu­
LlllC:C of 1 h" al;~l!lfl(Jmn'lIt illto tltc early cases of 
ill! W(l]' t ('1' Ii ~:i;J, a~ailH that carried 011 with the 

-le' Frumcntl1n1 :iciii • .-d e!iJm non i,(),tj;, :tel hostelU rcete advehit, 
1':';"'1"\:1 (,h·iilol;I.,,1iw,i,-.,, .a-I',., Lib. I. cap. i::. 

'j The Cloarlol\e (Collin), :\11 .\merican \(",1'1. takr'n on a voy­
:'M" from ('"" "\lIl'" to })'JlIl'Iic",:o;. October 171)3, :1,1'\ reserved 
"It Ii a class ; .. ,' lil,(' ca.", prior to the instructions of November 
I~'I::;, \\a, triel! and ')'Tide\ h:' tl::- )"1<\, of J.pl'c'11 in 1803. 
(:'1 the ';II)e of IL,- CL,;\)131,,; it \\d' :'I',~II('rl, tiLl! cOllsidering' the 
,.'",I/~<'IIIJ!,' ground "11 \\l,i,'!' lh,' ;'I\'-'Il,.-il'l;'--condclllning a trade in 
\\ ,tl Il"t pcrmiltc,\ in »bl,'e - \"'" .fIrst ('stublis/led in 1756, and 
11:,: "PI'Ii"'lit a.',,:nri()),IIIClII 0f it durin" the "':tr of 1778, neutral 
li1f::l:chant,; \',-V,", intitleu to) tl,c hcncfit- of a justifiable ignorance, 
ulltll, the in-t"lIll:o'" (,I' '\I:'\I:l>!JCr 17'i:] 1;".1 conveyed an ad­
momtlOn to thcm. On tl,(, 01 t.~r ~idc it ,,'as contended that the 
pr",,'ijJ!" \\'''''I!!ii':':Lliliy nh";)('1/\ ,', :;. jilii/!'il'/',' of J!ublic II1:e', with­
(lin :'.Ii:' 11<,,, ",,-,t 1(\11'; , <tnd that nr",'n!, had no rig!.t to presume 
UlJt I,-,l~\.'\.~::,:·ll~ (ol1tined to lil';C:l:'l:rt~\nccs of the \'~f of li7S. 
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possessions of France in the 'Vest Indies. Tbic 
experiment, too, fdl with pcculiar weight on the 
United States. For some time the irregularities 
went on, without any known instructions irom the 
government reriving the abandoned principle; but 
without the licentious excesses which fullowed. 

As carly, however, as Noycmber 6, 179D, in­
structions were iS6ued, which struck generall y at 
the neutral commerce with the French ""est In­
dies. That of the United States was the principal 
victim. The havoc was the greakr, because the 
instructions, being carried into opt'ration bcitm! 
they were proll1ulgcd, took the commerce b\' 
surprise. 

This instruction of November 6th, 179.'3, was 
addressed to the commander~ of ships of \\';\1', and to 
pri\'ateers having ktters of marque against Fr:ull'l', 
in the following terms: -

" That thcy shall stop and dctain :til ships laden 
with goods the produce of any ('ulun), belonging 
to France, or carryillg provisions or otller supplies 
for thc use of any such colony, alld shall IJring thc 
samc with their cargot's to legal ~uljlldicatioll ill om 
courts of admiralty." 

(on which s\11',I"(\ by the W:l~' it w,~s impossihle they could have 
any kno\\'ledc;l') \I ould be continurd. The court, concurring in 
thi~ vi"w of -the (':I"'. pronounced the ship and cargo, with the 
others in the like situation, suhject to condelllnation. '~Rob. 
appendix, p. l~. .As the state of appearances had misled the 
" H'ry learrll'd persoll" who preccoit·d sir \rilliam Scott into al) 
opinion tlLit the lit ntml trad,', though not permitted in peace. 
was lawful in war, it was surely rather a hard sentence that re­
fused to unlearned trarlers a plea of ignorance, of which so "ery 
learntd ~n l'xpositor of the law is obliged to :n-ail himself. Besides, 
if "the principle was sufiicif'ntly obvious," why were the cases 
depending on it. reserved, and, ah.ove all, why were _the parties 
kept in uncertainty and expense lor ten years, and till the war 
was over?-Thesc are questiuns whil'h it is more f'l-), to :I'k 
than to answer. 
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In some resp€ct~ this instruction went further than 
the new principle asserted by Great Britain: in others, 
it fell short of that principle. 

It exceeded the principle in making the produce 
of a French colony, although owned by neutrals, 
and going from a neutral port "'here it might have 
been regularly naturalised, the criterion of the trade. 
The principle would have extended only to produce 
exported immediatel!J from the colony, in a trade not 
permitted in time of peace. . 

Again, tlw principle was not applicable to an 
immediate trade from certain Forts * and places in 
the colonies, authorised by permanent regulations 
antecedent to the ·war. The imtruction extends to 
any CO/012.1), and consequently "iolates a trade 
where it was permitted and customary before the 
war. 

On the other hand it falls short of the principle, 
in as much - I. as it spares articles directly exported 
from, though not the produce ot: the colonies: 
2. as it does not effect the coasting trade of France, 
and other branches of French trade, laid open ill 
time of war, on account orthe war. 

'Vith these mitigations, howe\"cl', the instruction 
had a s,,;eeping operation on the neutral commerce 
with the French colonies, carried on chiefly from the 
United States. 

The resentment produced by it, and which '"as 
doubled by the ensnaring concealment of the in­
struc~ion, appeared not only in the outcry of the 
suffering merchants, but in the discussions and pro­
c.eedings of the government. Important restric­
tIons on the commerce of Great Britain ,vere ae-reed 
to by one branch of the congress, and llegatiyed 

# See the French Free-Port Act of Ii 84, in force in 1 i ~ 3. 
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by a smgle vote in the other. A sequestration of 
British funds and effects in the United States \Vas 
proposed and strollgly supported. And an em­
bargo withholdillg supplies essential to the subsistence 
of the British 'V cst Indies actually passed into a 
law, and remained in force for some time. These 
measures, at length, ga \ e way to the mission of 
a plenipotentiary cxtraordiJtary to the British court, 
which terminated in the treaty of 17~)..l. 

The British government, in the mean time, 
aware of the powerful telldcncy (If such depre­
dations to dri\'c the C nited Statl's into a com­
mercial, if no other, warfare ag'alll~t her, prm!L-ntly 
'retreated from the ground takcll Ly this il1~ll'Ilt', 
tion, as early as the 8th of J allnary, 179~, \vilen 
she revoked the instruction to her Cl'll iscJ'> , of 
November 6th, 17~13, and substituted the folIuw­
Jng;-

" 1st. That they shall bring ill for lawflll al1iudi­
cation all vcs~l'ls, with their ('arg"le's, that are load­
ed with goods the produce of the Frellch 1r(.\'/-/lId'a 
islands, and comil1~ dirccl(y from any port of the ~aid 
island~ to any port ill Elll'opt'." 

" Qd. That they shall bring in for lawful a~jlltli­
cation all ~hips, "ith their ('.tl',~'()~, that are load­
ed with ,!.!,'uuds t Ill' produce (If lIlt' -ai, I i:,;lantl:;, the 
pl'Opcrty lif which good~ shall belong to m~ject" 
of France, to ",hatso(,I'l'l' port:; the ~~Hnt' may 1)(' 
bound." 

" 3d. That t hey shall sf,.·izl' all ~ hi ps that shall 
he found attempting to eHter any llC)l'l of thc said 
islands that is, Ill' shall be, j,l(ll'ka.\~ d UI' the arms 
of his majesty or his allic,;, awl :-.hall 'send them 
in \\'ith theil' cargoes for u<,juciic;ll ion, according 
to the terms of the Q(l art.icle of the iurmer in"tnk­
tions, bcarin~ date the 8th llay of .J nne, 1, ~)J." 

"4th. That they shall ~l'izl' all H'~sd::; LJd"1l 
wholly or in parl with lll\ql or military ~tort';;, 
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bound to any port of the said islands, and shall 
send t11em into some convenient port belonging to 
his m(} j(::st\', in ordC'r that they, together with their 
cargo{~s, l~lay be proceded agaimt according to the 
rules of the law of lIations." 

As the tIm;;' last articles cannot be regarded as 
anv rebxatioll or re-lly)diflcation of the instructions 
o( November 17~::3, since they relate only to prin. 
cil,ks well known to han' been long enforced by 
G,"cat Britain, ;\s a part of the law of nations, it 
is not ea:-;y to Jiscern tilt' motive to them. The 
only efrect of the articles, as;lll enumeration and de· 
finition of belligerent right:.:, in certain branches 
of trad(', seems to be, to be;jet. perplexing questions 
with r('~j>ect to these rights in the branches of 
trade pretcrmiu(,(l. 

The material article is the first. It varies the 
preceding iw;tructions in three respects: 1st. in 
substituting "the French West-India islands" for 
" any colony of France;" of which there are some 
not islands, ~md others not TVest-India islands: 
::11. in limiting the seizure to produce " coming 
r/1r{'ct(v" from any port of the said islands: Sd. in 
the very importallt limitation of the seizure to vcs­
:;cls bound frol11 those islands to any port in Eu­
rope. 

By these limitations it was, apparently, intended 
to take the diiTct trade from the French "Test 
Indit';-i to the Cnited States out of the operation of 
tile order of 1793: and probably, also, the trade 
from the V nitce! States to the 'Vest Indies, leaving 
till' trade to Europe, from the French West lndie::, 
a prey to Britidl cruisers. '''hether it was also 
meant, as scems to be implied, that the neutral 
trade from Europe to the French \Vest Indies ,ras 
to be undistnrbed, is a distinct ouestion. This 
question was actually raised under \he ambiguity 
(If the instructioll, and dec:ckd, not without some 
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marks of self distrust, by sir William Scott, in the 
case of a trade from France herself to a West-India 
colony*. 

The explanation of this change in the instruc­
tions of the British government is given by the 
reporter of sir William Scott's decisions, in the fol­
lowing passage, extracted from the appendix to 
4 Rob. p. 4. "The relaxations that have since 
(the instructions of November 6, 1793) been a­
dopted, have originated chiefly in the change that 
has taken place in the trade of that part of the 
world since the establishment of an independent 
government on the continent of America. In con· 
sequence of that event, American vessels bad beell 
admitted to trade in some articles, and on certain 
conditions, with the colonies, both of this. country 
and of France. Such a permission lmd become a 
part of the general commercial arrangements, a~ 
the ordinary state of their trade in time of peace. 
The commerce of America was therefore abridged 
by the foregoing instructions, and debarred of the 
right generally ascribed to neutral trade in time of 
war, that it may be continued, with particular ex­
ceptions, on the basis of its ordinary establishment. 
In consequence of representations made by the 
American government to this <:.tlect, new instruc­
tions to our cruisers were issued, 8th January, 
1794, apparently designed to exempt American 
ships trading between their own country and the 
colonies of France." 

One remark suggested hy this explanation isy 

that if it be a just defence of the ordel's of January, 
1794, it is a severe imputation on those of No­
vember, 1793: for the sole reason which is stated, 
as requiring this revocation of the orders of 179~. 

If Immanuel, 2 Rub. 156, 
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was 111 existence at the date of those rigorous 01'­

del's; and ought, therefore, to have prevented 
them. Yet tIll'y were not only not prevented, but 
were permitted to have a secret and extensive oper­
ation Oll the American commerce: nor does it 
appeal', that in any of the decisions on the captures 
made ,,·ithin that period, conformably to the in­
:ltructions (but centrary, as is here admitted,to the 
law of nations, which, on the British principle, 
authorised the American commerce, at least as far 
as it had been actually enjoyed with the French, 
in time of peace), the court ever undertook to mo­
dify the instructions; as is alleged to have been 
done in the war of 1778, in consequence of the 
professions of France that she had opened her co­
lonial ports, generally, to the permanent trade of 
other nations. . 

The explanation calls for t\\"o other remarks. The 
first is, that the instruction goes beyond the reason 
aE:signed for it. The reason assigned is, that the 
trade between the United States and the French 
islands had, by the permission of France, b€come 
., the ordinary state of their trade in time of peace." 
Now so far as this ,,-as the fact, the trade is ex­
pressly and truly stated, in the explanation itself~ 
to have been limited to "some articles," and " on 
certain conditions." But the instruction is ad. 
mitted to have been designed to exempt, without 
any such limitations, American ships trading 
between their own country and the colonies of 
France. 

The second remark is, that it is not a fact that 
the 1'epresel/tatio~ls of the American government were 
~ade t? the ,eJft:ct here stated: namely, th.at the 
UlstructlOns of 1793 .debarred them of the flfO"ht of 
trading with the French colonies. in time 0 war, 
according to the ordinary state if the trade per-
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m.itted to them in time of peace. The representa­
tions of the American government recognised no 
such principle, nor included any such complaint; 
as is proved by official documents * on the sub­
ject. 

A third remark might be added. If the ordinary 
permi~'Sions of France to trade with her colonies 
was a good reason for exempting the trade of the 
United States from the orders of November 1793, the 
exemption ought to have been co-extensive \vith the 
permissions, and, consequently, to have embraced 
the neutrals of Europe, who el~joyetl the same per­
missions as the United States, instead of being re­
stricted to the latter. 

One is· really at a' loss which most to admire, 
the hasty and careless facility with which orders 
proceed from the govel'l1ment of a great alld an 
enlightened nation, laying prostrate the commerce 
and rights of its fi'iends; or the clefccti\"e and pre­
posterous explanations given of such orders hy 
those who undertake to vindicate or apologise for 
them. 

* Among the printed documents of that period, is a letter of 
January 9, 179'~. from :Mr. T. Pinknt:y, the American mini,;ter 
at London, to Mr. Jefferson, then secretary of state, in which, 
alluding to an interview with lord Grenville, he says, " I rcmindeu 
him that our idea~ diflered makrially from their~ on this subject; 
and, without repeatigg the arguments I had be tIne addressed to 
him, both verbally and ill \\Titing, in support of our position, it 
was only necessary to say, that we did not admit the right of the 
belligerent powers to interfere -fUlther in the commerce between 
neutral nations and their adversaries, than to prevent their carryine; 
to them articles which, by common usage, \\t'rc established a'S 
contraband, and any articles to a place fairly blockaded; that, con­
sequently, the two first articles, though founded upon their prin­
ciples, of not suffering, ift war, {t trqtJic tvMe" tL"IlS not admitted b!J 
the 8fJ.me nations in time of peace, and of taking their enemy's pro. 
perty when found on tJoard of neutral vessels, were n(>\'erthele', 
contrary to what tile contended to be tll/' jll~t /,rinciples of the modenl 
law of nations." 
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But whatever may have been the originl or the 
intention, of the second orders of 1794, revoking 
the restraints imposed by those of 1793 on the 
United States-"hilst they suffered those restr~ints 
to continue, in great part at le~10>t, on other na­
tions, two consequences resulted, which seem not 
to have been taken sufficiently into foresight. 

One of them was, that the nations of Europe, ex­
cluded from the trade not forbidden to the United 
States, were not a little soured by the distinction; 
and .rhich, very possibly, may have contributed 
to the revival of the sympathies which brought about 
the armed neutrality of 1800. 

The other was, the vast gro\\th of the carrying 
trade of the United States, dlich sll\)plied all parts 
of Europe with the produce of the W t',.;t Indies, and 
without affording to Great Britain any of the profits. 
of an entrepot. -

The developement of these consequences could 
not fail to awaken the attention of the British go­
vernment, and is the Lbt key to the instruction 
which was issucd J anuary ~5, 1798; and which 
,vas extended to the possessions of Spain and Hol­
land, then united with France against Great Bri­
tain. 

It rCv'oked the instructions of January 1794, re­
citing, as the consideration .vhich rendered the alter­
ation expedient, "the present state of the com­
merce of Great Britain, as well as that of neutral 
countries;" and, in lieu thereof~ the following was 
issued :-

" That they should bring in for lawful adjudi­
cation all vessels, with their cargoes, that are laden 
with goons the produce of any island or settlement 
belonging to France, Spain, or the United Pro­
vinces, and coming directly, from any port of the 
said islands or settlements, to any port in Europe, 



109 

flot being a port' of this kingdom, nor a port of that 
country, to which sllch sllllJS, being neutml ships, 
shall belong." The residue of the articles merely 
extend to the islands and settlements of France, 
Spain, and Holland, the three last articles in the 
instructions of January 1794. 

The 'effect of this new change in the instructions 
was, to sanction a direct trade from all the French 
islands. as well as from those in the lVest Indies, 
arid also from the French settlements which were not 
islands; with a like sanction to a like trade from 
the islands and settlements of the other enemies of 
Great Britain; to extend to neutrals in Europe the 
enjoyment of this trade, with a refusal to the Ame­
rican states of the direct trade from those islands 
and settlements to such European neutrals; and 
finally, to permit to these states, as well as to 
the neutrals of Europe, a direct trade from the 
hostile islands and settlements to Great Britain her­
self. 

The explanation attempted by the reporter, Dr. 
Robinson, in his appendix to the fourth volume, 
p. 4-5, is, that " In consequence of the relaxation 
[in 1794] of the general principle in favor of Ame­
rican vessels, a similar liberty of resorting to the 
colonial market, for the supply of their own con­
sumption, was conceded to the neutral states of 
Europe-a concession rendered more reasonable by 
the events of war, which, by annihilating the trade 
of France, Spain, and Holland, had t::ntirely de­
prived the states of Europe of the opportunity of 
supplying themselves with the articles of colonial 
produce in those markets." 

'Vith regard to the permission to all neutrals to 
convey the produce of the enemies' colonies directly 
to B1"itislt ports, he is silent. 

From a summary, however, of the discussions 
which had taken place on cases befure the lords of 
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appeal, as it is given in the appendix to 4 Rob. p.~, 
an e.xplanation of this part of the regulation might 
be easily collected, if it were .not otherwise suffi· 
ciently obv·ious. Among the arguments used for 
so construing the last order of 1798, as to justify 
a D:ll1ish \ c,;scl in trading from a Spanish colony 
to a neutral country, to which the vessel did not 
belong, it is observed, "that, originally, the pre· 
tension to exclnde all neutrals was uniformly ap· 
plied on the part of the belligerent; by which the 
dIcct of reducing snch settlements f01' want rif 
supplies became a probable issue qf the tcar : 
now, since the rebxatiollS have conceded to neutral 
merchants the liberty uf carrying thither cargoes of 
innoxious article,;, and also of \\ithdrawing the 
produce of the colony, for the purpose of carrying 
it to their own ports; 7l0<C, to restrict them from 
carrying such cargoes directly to the ports of other 
:neutral slates, becomes a rule apparently capri.. 
cious in its operation, and one of which the poliey 
is not evident. From the llorthern nations of Eu· 
Tope no apprehensions are to be entertained of a 
competition injuriolls tv tlu: commercial interests 
of our own country. To exclude tlzem from this 
mode of traffic [that is, of trafficking directly from 
such colonies to other neutral countries 1 in the 
produce of the enemy's colonies, is to throw a fur­
the1' advantage into the hands of American mer· 
chants, who can, \\"ith greater ease, import it first 
into their own country, and then, by re~eJjJor~ 
tation, "send it on" to the neutral nations of 
Europe." 

No other key is wanted to let us into the real 
policy of the orders of 1798, \yhich placed the 
neutral nations of Europe and the United States 
on the same footing, by extending the rights of 
the former, and thereby abridrring the advantaO'cs f ,., I:> 
o the latter. This change of "the actual state of 
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the commerce of this country (G. B.), as well as 
that of neutral countries," was expedient for two 
purposes: - It conciliated the northern nations, 
then perhaps listening to a revival of the armed 
neutrality, and from zd/Om " no apprehensions 
were to be' entertained of an injurious competition 
with the commercial interests of Great Britain;" 
and at the same time it so far took the advantages 
of re-exportation out of the hands of the Ameri-

• can merchants, from whom such a competition 
probably was apprehended. 

But a' mere adjustment of the balance between 
neutrals in their advantageous trade with the ene­
my colonies, did not answer all the purposes which 
were to be consulted. It gave Great Britain her­
self no share of tile forbidden fruit. She took at 
once, therefore, the determination, whilst she 
would permit none of the neutral merchants of any 
country to carryon this colonial trade of her ene­
mies with another neutral country, to authorise 
them all to carry it on zcit It herself; disguising, 
as well as she could, the policy of making herself 
the centre and thoroughfare of so extensive a branch 
of profit, under the general expediency of changing 
" the state of commerce both British and neutral," 
as it had resulted from her regulations of 1794 j 
and avoiding, as much as she could, to present to 
notice the palpable inconsistency of maki~lg herself 
a party to a trade with her colonial enemies, at the 
very moment when she was exerting a belligerent 
pretension, having no other basis than the probable 
reduction of them, by suppressing all trade whatever 
with them. 

This subject is too important not to be a little 
further pursued. Unpleasant as the task is - to 
trace into consequences so selfish, and so abound­
ing in contradictions, the use made by Great Bri­
tain of the principle assumed by her - the de\"clope-
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the important effect, at the same time, of throwing 
further light on the checkered scene exhibited by the 
admiralty jurisprudence of Great Britain. 

It must be added, then, that the commercial po­
lic.y for ,vhich she employs· her new belligerent 
principle is the mOle apparent from two subsidiary 
pretensions, as new, as they are at variance with 
the maritime rights of neutral nations. 

The object of drawing through her own ware­
houses and counting-houses the colonial trade of her 
enemies, on its ,yay from the 'Vest Indies to the 
other countries of "Europe, being counteracted by 
the extensive intercomse between the United States 
and those colonies, and by the re-exportation from 
the United States of the imported smplus of co,:, 
Ionial produce, the project was adopted of for~ing 
this trade directly from the ,\Vest Indies to, and 
through, Great Britain. -1st. by checking the 
'Vest-India importations into the United States, 
and thereby lessening the surplus for re-exporta­
tion: 2J. by embarrassing the re-exportation from 
the United States-both considerations seconded, 
no doubt, by the avidity of her cruisers and by the 
public interest supposed to be incorporated with 
their success in making prizes; and the first con­
sideration seconded also, perhaps, by a desire to 
give an indirect check to the exportation of contra­
band of war from the United States. 

In order to check importations, the principle 
is advanced, that the outward and the return ,,-oy­
age are to be regarded as forming but a single 
H':!Jage; and consequently, if a vessel is found 
with an innocent cargo on board, but on her return 
from a hostile port-her outw:ard cargo to which 
W(!S a contraband of war subject to capture-the 
w'ssel is thereby rendered liable to capture, and 
the chance for r~lJture by that means doubled. 
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That this principle is of modern date, can be 
shown by more than negative evidence, and from 
a source highly respectable. When sir L. Jenkins 
was judge of the high court of admiralty, in the 
latter period of the 17th century, it was the prac­
tice, sometimes for the king; at others for the 
commissioners of appeal, to call for his ofiicial 
opinions, in writing, on cases depending in other 
courts, or diplomatically represented to the govern­
ment. These rescripts are valuable, not only as 
one of the scattered and scanty materials composing 
the printed stock of admiralty precedents in Great 
Britain, but as the testimony of a man, who ap­
pears to have been not undeservedly regarded as' 
an oracle in his department of law, and to have de­
livered his opinions with a candor and rectitude­
the more meritorious, as he served a sovereign whQ 
gave little encouragement to these virtues, and as he 
was himself of a temper and principles sufficiently 
courtly. 

The case of a Swedish vessel, which had con­
Teyed enemy's goods, having been seized, on her 
retum, with neutral goods, was represented to the 
~overnment by the Swedish resident, and l1y th. 
govemment referred to sir L. Jenkins, the judge 
of the high court of admiralty. His report I::; so in­
teresting in another respect, as well as that for 
which it was required, that it shall be given in his 
own words.-

"The question which I am, in obedience to 
h:s majesty's most gracious pleasure, to answer 
unth, being a matter offact, I thought it my duty 
not to rely wholly 011 my own memory or observa .. 
tion, but fur~her to inquire of sir Robert 'Vise­
man his. majesty's advocate-general, sir William 
Tllrnel' his royal highness the lord higb-admiral's 
advocate, Mr. Alexander Check his majelit.y' S 

I 
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proctor, ~lr. Roger How principal actuary and 
register in the high court of admiralty in England, 
whether they, or any of them, had observed, or 
could rall to mind, that, in the late war against 
t.he Dutch, anyone ship, otherwise free, as be­
longing to some of his majesty's allies, having 
carried goods belonging to his majesty's enenies, 
from one enemy's port to another, and being seized 
(after it had discharged the said goods) laden 
'With the proceed of that freight which it had car­
ried and received of the enemy upon the account 
of the ship's owners, had been adjudged prize. to 
his majesty; they all unanimollsly resolved that 
they had not obserred, nor could call to mind, that 
any such judgement or condemnation ever passed 
in the said court; and to this their testimony I 
must, as far as my experience reaches, concur: 
and if my opinion be, as it seems to be, required, 
I do not, with submission to better judgement, 
know any thill.~, either in the statutes of this realm, 
or in his majesty's declarations upon occasion of 
,the latc war, nor 1Jd ill the Lau.:s and cllstoms of 
the seas, that can '(supposing the property of the 
said proceed to he bona .tide vested in the ship­
owners of his majesty's allies) give sufficient ground 
for a condemnation in this case. And the said 
advocates, upon the debate I had with them, did 
declare themselves positi~'ely of the same opinion. 
"Tritten with my hand, this 6th day of February, 
1667 ct ."-Sir L. Jellkins' Works, 2dvol. p.741.\. 

* The works of Jenkins have become so scarce, that it 
were to. be wished that the par~, at least, which contain his 
admiralty opiniuns and d('cisions were re-published. Considering 
~he lu.minous character and the official weight belonging to them, 
It might have been expected that this would long ago have 
been done; as ,veil as that his authority wauld have been 
more frequently consulted in admiralty proceedings. Perhaps 
one cause of the neglect may lie in the difference which would 
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Here the point is clearly established, that a 
vessel found with a lawful cargo, on a return 
voyage, cannot be affected by the unlawfulness ot 
the cargo immediately preceding it; and, con­
sequently, that an outward and return voyage can­
not be considered as but one voyage, or the cha­
racter of one as transfused into the other. 

It is true that, in this case, the cargo in question 
was not contraband of war, but enemy's property. 
But there is no room fOl' a distinction in the prin­
ciple applicable to the two cases. If the two 
voyages in fact make one and the same voyage in 
1aw, an outward cargo of enemy's property must 
authorise capture in the returned voyage as mud. 
as an outward cargo of contraband would authorise 
it. If the two voyages do not make one and the 
same, the contraband of war, in one voyage, can no 
more affect another voyage, than enemy's property, 
in one voyage, can affect another voyage. 

It will not have escaped attention, that, in the 
case stated in the report of Jenkins, the voyage in 

be exhibited between his testimony of the law of nations.. and 
the expositioAs of modern date, on some other points beside 
that in the text. For example, in defining contraband, he 
limits it to things «directly or immediately subservient to the 
uses of war;" and expressly decides "pitch and tar" not to 
be contrabanrl. By what authority has the law of nations been 
changed in this particular? Certainly not by an unanimous 
consent of nations, as was required by Great Britain to change 
the law subjecting enemy's property under a neutral flag to 
confiscation; the contrary being admitted by sir William Scott, 
who remarks that this was a point, though not the only point, 
of British dillcrence from the tenets of Sweden. [.j. Rob. 201.] 
\Vith respect to tar and pitch, it cannot even be pretended 
that any change in the uses of these articles, since that date, 
can have changed the reason of the rule as it existed in the 
titne of Jenkins; or that the change was merely an adaptation 
lIt' the same general principle to pnrticular circumstances: for 
tar atld pitch had the same relation to ships, and ships the same 
r.lation to war, then, as they have now. 

I ~ 
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which enemy's property had been carried, and 
which it was imagined might thence have vitiated 
the return voyage, was a coasting voyage from one 
enemy's port to another. Yet so immaterial was 
that circumstance, at that time, that it appears 
not even to have been taken into his consideration, 
much less to have influenced his opinion. Had it 
been otherwise, it would indeed have made his de­
cision so much the stronger against the amalga­
mation of two voyages, on account of the unlawful­
ness of one of them: for on that supposition the 
first of the two voyages would have been doubly 
unlawful, as engaged both in carrying enemy's 
property, and in carrying it from one enemy's 
port to another. 

But this particular principle is not only of mo­
dern date, but of yery recent date indeed. Its 
history, like that of many other belligerent inno­
v.ations by Great Britain, is not unworthy of atten-
tIOn. . 

In December 1798, in the case of the Fre­
derick Molke, a Danish vessel that had got into 
Havre, then deemed in a state of blockade, and 
was taken on her way out, August 18th, 1798, 
it was urged to be like the case of a return voyage, 
\"here the cargo of the outward voyage had b~en 
contraband. Sir William Scott admitted, that, in 
the latter case, " the penalty does not attach on the 
returned voyage," but denied the affinity between 
the cases. -" There is . this essential difference," 
said he; "that in contraband the offence is deposited 
:.L'ith the cargo, whilst in such a case as this, it is 
continued and renewed, in the subsequent conduct 
of the ship *;" the act of egress beina, according 
to him, as culpable as the act of ingress. 0 

-'r 1 Rob. p.72. 
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III August 1799, in the case of the . Marga­
retha Magdalina, a vessel returning to Copen­
hagen from Batavia, her outward cargo, having con­
sisted of contraband goods, was seized at St. He­
lena, September 1798. On the ground, however. 
that the ship and cargo were neutral, and that the 
outward shipment from Copenhagen was contin­
gent, and not absolutely for Batavia, but sent un­
der the management of the master to invest the 
proceeds in the produce of Batavia, restitution 
was decreed by sir William Scott, notwithstanding 
the fact that the contraband "articles were actu­
ally sold at Batavia," with a remark only, that 
there was great reason to bring this case to a<\ju­
dication, as a case very proper for inquiry. On 
this occasion the judge made the following oLser­
vations; -" It is certaiuly an alarming circum­
stance in this case, that, although the outward car­
go appears to have consisted of contraband goods, 
yet the principal owner appears publicly at Copen­
hagen, amI makes oath, 'that there were no pro­
'hibited goods on board destined to the ports of 
, any party now at war.' The master himself de­
scribes the cargo that he carried out as naral stores; 
and, in looking into the invoice, I find that they are 
there represented as goods to be sold, That being 
so, I must hold that it was a most noxious ex­
portation, and an act of ,-ery hostile charackr, to 
send out articles of this description to the enemy, 
in direct violation of public treatit'~, and of the 
duty which the owners owe to their own govern­
ment. I should consider it as an act that ,,-ould 
aftect the neutral ill some degree on this l'etllrned 
VO!Jage; for alth0.ugh ,a ship,Oll her ,,'eturn is not 
liable to confiscatIOn for havmg carned a cargo OJ 
contraband on her outward t'O!Jage, yet it would be 
a little too much to say that till i/1lp,.e~'sioll is done 
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away; because, if it appears t~at· the oWl~et had 
sent such a cargo, under a certIficate obtamed on 
a false oath, that there was no contraband on' board, 
it could not but affect his credit at least, and induce 
the court to look very scrupulously into all the actions 
and representations of such ~ p~rson '" ." . 
. That the judge was begmmng to be a httle un­
quiet under the rule imposed on himself-. not to 
consider a ship on her return voyage as hable to 
confiscation for having carried a cargo . of contra­
band on her outward voyage-is sufficiently visi­
ble. He is found, nevertheless, still submitting 
to the restriction. 

The case of the Immanuel succeeded November 
7th, 1799. It is the case of a Hamburg ship, 
taken 14th of August, 1799, on a voyage from 
Hamburg to St. Domingo, having in her voyage 
touched Bourdeaux, where she sold part of her 
cargo, and took a quantity of other articles for St. 
Domingo. The question was started, whether the 
stores which had been discharged at Bourdeaux, 
though originally destined for St. Domingo, were 
contraband or not. The inference of the judge 
was, that they were not of a contraband nature, 
at least that they were left ambiguous, and without 
any particular means remaining of affording a cer­
tainty upon the matter. "If so," said he, "it is 
useless to imagine what the effect of contraband, 
in such circumstances, would have been. I shall 
say no more, than that I incline to think that the 
discharge of the goods at Bourdeaux would have 
extinguished their powers of infection. It would 
be an extension of this rule of infection, not jllS~ 
tified by any tonner application of it, to say, that, 
after the contraband was actually withdrawn! a 

'" 2 Rob. p.llO, 117. 
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mortal taint stuck to the goods with which it had 
once travelled, and rendered them liable to confis­
cation, even after the contraband itself was out of 
-its 7'each * ." 

This was not indeed a return voyage, but one 
link of an outward voyage. The reason, how­
ever, given why contraband, after being discharged, 
could not leave a confiscating taint on the expe­
dition, namely, because itself was out of the reach 
of cOllfiscation, is precisely common to the two 
cases; yet it would seem that the judge is becoming 
not a little languid in maintaining the opinion, 
"that the ofl'ence of contraband is deposited with 
the cargo." He now "inclines to think that such 
would be the cficct." 

February 5, l~OO, the case of the Rosalie and 
Betsey, was that of a ship taken }tray 31, 1799, 
on a voyage from the Isle of France, asserted to be 
to Hamburg. It was made a question of property, 
turning on a question of fraud. The fmud in the re­
turned voyage was held to be reinforced by the 
fraud in the outward voyage; and that fraud is 
stated, by sir "Tilliam Scott, " as more noxious, 
on account of the contraband nature of several of 
the articles of the outward cargo." 

Here contraband in an outward yoyage was, in 
spite of the maxim that its offence was deposited 
with the cargo, allowed to have an ir!fiuen"e on the 
character of the returned voyage. Still it was but 
an indirect and partial intluel\Ce. It was held to 
he an aggraratioll onlg of the fraud, the fraud being· 
the git of the offence, 

In 1800, June ~-!., occurs the case of the Nancy 
(Knudson, master), a ship taken on a 'ioyage to 
(;openhagen from Batavia, whither she had car-

."" 2 Rou. p. l64-. 
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'tied contrabilnd of war. The cargo appears to 
have been condemned, on the ground of fraud in 
the papers and destination, combined with the con­
traband quality of the outward cargo. The com~ 
plexion and weight, however, which the last in~ 
gredient had assumed in the mind of the judge, 
are seen in the following extract from the judge­
ment prononnced by him:-

" But it is said this is a past transaction, and 
that in cases of contraband the returned voyage 
has not uSZlal(1J been deemed connected with the 
outward. In European voyages of no great extent, 
where the master goes out on one adventure, and 
receives at his deliveripg - ports new instructions 
and further orders, in consequence of advice ob­
tained of the state of the markets, and other eon~ 
tingent circumstances, that Tule has prevailed; 
but I do not think, in distant voyages to the East 
Indies, conducted in the manner this has been, the 
same rule is fit to be applied, In sllch a tfans­
action, the difTerent parts are not to be considered 
as two voyages, but as one entire transaction, formed 
upon one original plan, conducted by the same 
persons, and under one set of instructions, ab 
ovo llsque ad mala * ." This condelIlnation of the 
carg~ was confirmed by the lords of appeal, and 
th~ mdulgence even allowed with respect to the 
ShIp, by the high court of admiralty, reversep by 
that superior tri buna!. . 

The existence of contraband in an outward "0'"­
age not only figures more considerably in tl;is 
than in any preceding case, but the judge gets 
hold of a new implement of judicial warfare on 
neutral commerce. In aid of presumptive fraud t 
I'}f the alleged continuity of fraud from the out· 

:' 5 Rob. p. 105, 106. 



ward into the returned voyage, and of the aggra· 
vation given to· fraud by the ingredient of con .. 
traband in the outward voyage-in aid of all these, 
the distance if the voyage makes for the first 
trtne its appearance. In the case of the Marga­
retha Magdalena, the voyage, like this, was a voy­
I;lge to Batavia. In the case of the Rosalie and Bet­
sey, the voyage was also into the East-In~an 
seas. In neither of these cases the slightest al­
lusion is made to that criterion of right and 
wrong. The discovery then may fairly be dated 
with the case of the Nancy, of no older date than 
June 1800. 

But mark the reason why distant voyages to the 
East Indies are distinguished from European voy­
~ges of no great extent. It is, because in the latter 
the master "receives at his delivering-ports new in­
structions and further orders, in consequence of 
J;ldvice obtained of the state of the markets, and 
other contingent circumstances;" wllereas, in dis­
tant vo\,agTs to the East Indies, conducted ill t~ 
'Pla1l11el' 'tlt;"s has been, the two voyages are to be con­
tJ-idered as one entire transaction, formed upon one 
original plan, conducted by the same persons, and 
Jlnder one set of iItstructions. 

If the reason here given for the distinction be­
tween distant voyages and voyages of no great extent 
be a good one, it is not easy to see the reason for 
requiring, in addition to the distance of the \"oyage 
to the East Indies, that it should be conducted in the 
manner of this particular voyage; unless indeed it be, 
as there is too much room to remark in the decisions 
of the judge, with a view to rest e,"ery case, as much 
~s possible, on its own particular circumstances, and 
thereby avoid the judicial fetters formed by a chain 
of definite precedents. 

Certain it is, that if the outward and returned 
yoyages arc to be taken as one, where the distance 
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of them is such, that new orders cannot be given; 
in con!'.Cquence of new advices from the foreign 
ports of delivery, as may be done in voyages of no 
great extent; but that the whole business must be 
e~.;.ecuted under one original set of. instructions. 
Every voyage to the East Indies, in whalet!er man­
ner conducted, must fall within the rule which de­
terminr~::; the outward and returned voyage to be 
bilt one voyage: in other words, that, in that ex­
tensi\"e branch of neutral commerce the outward 
and returned voyage making but one, contraband 
in the outward cargo, though deposited at its place 
of destination, is to have the same effect on the re­
turned voyage as it would have had on' the out­
ward voyage, if actually intercepted on the outward 
voyage. 

Nay more-the rule must be applicable to every 
Ew'opelln myage qf g1'eat alent; 'an extent so 
~reat as to require that the sale of the outward, cargo 
at the ports of delivery, and the purchase of a return 
cargo, should be provided for in the same original 
instructions, 

In no view can the rule be less applicable to dis~ 
tant 'CG.yages between Europe aUfl the West Indies; 
t han between Europe and the East Indies; nor 
more to the European yoyages than to American 
voyages to the 'Vest Indies, where these are of so 
great extent as to require that the returned voyage 
~hould be provided for in the same set of instruc~ 
tions with the outward yoyage. 

'Vhether these analogies and inferences entered 
into the contemplation of the judge ,on this occa­
~ion, is an inquiry which may be waved. Nor is 
It known to the public whether any intermediate, 
steps were taken by him, or by the superior tribu­
nal, between that date and the 24th of June, 1803,. 
conducting the policy or opinion of the cabinet 
towards the iustructiollS of this last date. These 
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form, however, a very natural result to tho~e pre-­
lirninary ideas, as appears hy the tenor of the in· 
structlOlll>, .Th;"h is as follows: -

"In consideration 01 Ult:: pl-c.i>Cnt. <:ht.e ·of com~ 
merce, we are pleased hereby to direct the C()m~ 
manders of our ships of war, and pri,-ateers, not 
to seize any neutral vessel which shall be carrying 
on trade directly between the colonies of enemies 
and the neutral country to which the vessel belongs. 
and laden with the property of inhabitants of such 
neutral country: provided, that such neutral n:ssd 
shall not be supplying, nor shall have on the outward 
vo.yage supplied, the enemy with any articles of con~ 
traband qf war, and shall not be trading with any 
blockaded port." 

In these instructions we find the principle for­
mally adopted; and the returned cargoes of West­
lndia produce actually obstructed on their way 
to the United States, by the application of the prin­
ciple, wherever the outward cargQ had included 
contraband. We find, of course, the 'Vest-India. 
trade so far forced out of the channel to Europe 
through the United States, into such channels to 
and through Great Britain as she may choos(' tl) 
prescribe. 

This being necessarily and obviously the COIll­

mercial eflect of the instructions, it may fairly bt' 
supposed that it corresponds with the intentions of 
a nation so clear-sighted in whatever affects ber com­
merce; and, consequently, that the prin('-1ple on 
which this instruction is founded was assumed 
as subsidiary to the commercial policy on which 
was founded the main principle under inrcfJti­
gation. 

Another ouservation, with respect to this in­
struction, forces itself upon us. It was a hea\'y 
reproach against the instruction of November 6th, 
) 793, that it was not prolUlllgc:!d lwtil it had for 



some time been ensnaring, and laying waste, the 
commerce of neutral nations with the West Indies. 
The instruction of June 24 1803 r. .. "f. ivullO its , " . . 
way (pi'?bably hy oho. ... "",) LV pu~lic notice, III the 
Unit.ed States, from the obscure Island of Tortola, 
in the summer of 1805. It must then have been 
in the pockets of cruisers, ensnaring and destroying 
the commerce of this country, as far as that degree 
of innovation could have that effect, for a period of 
about two years. The reproach is heightened, too, 
}>y the consideration that the snare, in this case, 
was successful in proportion to the respect ob­
served towards former instructions, the faith of 
which was violated by the ex post facto operation 
of that in question. A reparation of the damage 
is the least atonement that a just and wise nation 
can wish to make for such a trespass on all the 
ma..x.ims of public morality, as well as of national 
honor. 

The second pretension subsidiary to the com­
mercial policy of instructions, cloathed with the 
language of belligerent rights, is that of subjecting 
to capture colonial produce, re-exported from a 
neutral country to countries to which a direct 
transportation irom the colonies, by vessels of the 
re-exVlrtim;; country, has been disallowed by Bri­
tish regulations. The em~ct of this pretension 
evidently is -- to check neutral· nations, particularly 
the United States, in the circuitous transportation 
of ". est-India produce; and, in the same propor­
tion, to force the trade into channels terminating 
in British ports. And the effect is the . more par­
ticularly in her favor, as the re-exportation of the 
surplus carried into her ports can be regulated by 
her own laws, for her own interests; whilst she will 
110t permit the laws of other countries to regulate 
the re-~xportation of the surpll!S carried into their 
respective ports. 
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That this pretension, also, is as I\ew as it is ar­
bitrary, will be best seen by a review of its rise and 
progress; which will, at the same time, as in the 
other instance, illustrate the inconstancy and incon­
sistency of the maritime proceedings of Grea~ Britain 

, towards other nations. 
Prior to the war of 1756, no trace of any such 

pretension is discovered; and it is testified by the 
authority of lord Mansfield, as already seen, that 
a principle was, during that war, judicial! y settled 
in opposition to it. A neutral vessel, off the neutral 
island of ·St. Eustatius, had received on board a 
part of her cargo from French boats, from a French 
colony. "This," says his lordship, "is nuw a. 
settled point, by the lords of appeals, to he the same 
thing as if they had been landed on the Dutch shore. 
and then put 011 board afterwards; in zohich case 
there is no colur for seizure." 

Here the rule was solemnly settled, by the highest 
admiralty tribunal in Great Britain, that the trans~ 
shipment, off a neutral port, of culonial 1-!'llods from 
an enemy's vessel, protected the goods from capture; 
and that where such goods had been lallded and 
fe-laden, there was not even a color for sci.'!l1/'{.'. 

Notwithstanding this solemn recognitioll of the 
neutral right, it was found, as also has been seen, 
that French produce exported by neutrals from the 
neutral port of Monte Christi, during the war of 
1756, was not protected by the rule. 

During the war of 1778, the whole claim ?f dis­
turbing neutral commerce, on the ground of Its not 
being open in peace as well as in war, having been 
relinquished, the question could not occur until 
the war of 1793. And, what is not to pass unno­
ticed, the first case in which the point fell under 
judicial observation appears to have been that of 
the Emanuel in November 1799. During the six 
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preceding years, as may be inferred from what then 
tell from the judge, no doubt had existed that 
an importation of colonial produce into a neutral 
country converted it into the commercial stock of 
the country, with all the rights, especially those of 
exportation, incident to the produce or manufactures 
of the country itselt: 

It wiII be most satisfactory to present the opinion 
of sir 'Villiam Scott, on that occasion, in the 
words of his reporter. "It is argued that the 
neutral can import the manufactures of France to 
his own country, and from tlwnce directly to the 
French colony: "Thy not immediately from France, 
since the same purpose is cHected? -It is an­
swered, that it is efiected in a manner more con­
sistent with the general rights of neutrals, and less 
subservient to the special convenience of the enemy. 
If a Hamburg merchant imports the manufactures 
of France into his own country (which he will 
rarely do if he has like manufactures of his own, 
but which in all cases he has an incontrovertible 
right to do), and exports them afterwards to the 
French colony, which he does not in their original 
French character, but as goods which, by importa­
-lion, had become part of the national stock of his 
own neutral country, they come to that colony with 
all the inconvenience of aggravated delay alldex­
pense: so, if he imports from the colony to Ham­
burg, and afterwards to France, the commodities 
of the colony, they come to the mother country 
under a proportional disadvantage; in short, the 
rule presses on the supply at both extremities; and, 
therefore, if any considerations of advantage may 
influence the judgement of a belligerent country, 
~n the enforcement of the right, which upon princi~le 
It possesses, to interfere with it's enemy's colomal 
trade, it is ill that shape of this trade that consider-
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ll.tions of this nature have' their chief and most effec­
ti ve operation *." 

Although the judge is somewhat guarded in his 
terms -" more consistent with the general rights, 
and less subservient to the special convenience, of 
the enemy"-and somewhat vague, if not obscure, 
in his reasoning, yet he admits that an importation 
of goods from a belligerent' country into a neutral 
country had the effect of making them a part of 
the national stock of the neutral countt·y, equally 
inti tied, with the national stock itself, to be ex­
ported to a belligerent country. 'Vhat circumstances 
would constitute an importation are not specilit'tl; 
nor does it appear in what light a mere trans-ship­
ment, at a neutral port, would have be!,11 regarded. 

The next occasion on which the judge delivered 
an opinion on this subject, occurrc:J in a case before 
the court, Febl'Uary 5, 1800, awl which came 
before it again on further proot: . \ pril 29, 1800. 
It was the case of an American ship takC'll Octo­
ber 16, 1799, on a voyag.' from \Iarblehead to Bil­
boa, with a mixed. cargo of fish, sugar, and cocoa. 
The fish, which made the principal part of the 
cargo, could not enter into the question. The sugar 
was part of a whole cargo hrougLt from the Ha­
vanna in the same ship, had ueen warehoused from 
some time in June till some time in .\ugl\~t, during 
the repair of the ship, and was then re - shipped. 
The cocoa, small in quantity, was originally from a 
Spanish settlement, and had been trans-shipped 
from another vessel, Iring at Marhlehead, after 
having been entered at the custom- hOll,oC. Tlu~ 
ship Iwd been 7'cs(07'cd by the captors. The pro­
perty of the cargo was proved. The legality of 
the voyage was the sole question. On this question 

* 2 Rob. 10!-1,170. 
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sir William Scott pronounced the following jlldg~ 
ment:-

f< There remains then only the question of law, 
which has been raised, whether this is not such a 
trade as \\ ill fall under the principle that has been 
applied to the interposition of neutrals in the colo­
nial trade of the enemy? On which it is said, that 
if an American is not allowed, to carryon this trade 
directly, neither can he be allowed to do it circuit­
ously. An American has undoubtedly a right to 
import the produce of the Spanish colonies for his 
own use; and after it is imported bona .fide into his 
own conntry, he would be at liberty to carry them 
on to the general commerce of Europe. Very diffe­
rent would such a case be from the Dutch cases, 
in which there was an original contract from the 
beginning, and under a special Dutch licence, to 
go from Holland to Surinam, and to return again 
to Holland with a cargo of colonial produce. It is 
not my business to say what is universally the 
test of a bond .fide importation. It is argued that 
it would not be sufficient that the duties should bEl 
paid, and that the cargo should. be landed. If 
these criteria are not to be 1'esorted to, I should be 
at a loss to know zdwl should be the test; and I 
am stl'Ongly disposed to hold, that it would be suf­
ficient that tlte goods should be lall(led and the du­
ties paid. If it appears to have been hmded and 
warehoused for a considerable time, it ooes, I 
think, raise a forcible presumption on that side; 
and it throws it on the other party to show how this 
could be merely insidious and colorable. 'There 
is, I think, reason to belie\'e that the sugar was 
a part and parcel of a cargo said to have been 
?:ought from a Spanish colony in this vesseI.; an,d 
if so, the yery distribution of the remainder 15 

some proof that they were. not brought with an in-



tention only of sending them on. But I have be­
"ides positive proof W. the affidavit. of Mr. Asa 
Hooper, who swears "'at the duties had been paid 
for them. Then the only difficulty remains as to 
the cocoa; and it is said by one of the witnesses, 
and by one only, that it was trans-shipped from 
another vessel, and that it had been brought into 
America only ten days before: but although there 
is something of a difficulty arising on this small 
part of the cargo, yet upon the whole I cannot 
think it weighty enough to induce me to send the 
case across the Atlantic for still further proof. As 
to the facts of this recent importation and trans­
shipment, 01' of its having heen transferred to the 
present proprietors, or of having been exported 
without a previous payment of import duties-if 
1t had composed a larger part of the cargo, I 
lnight have deemed it reasonable to have had some­
what more of satisfaction on some of these points, 
which do not appear with sufficient certainty to 
iound any legal conclusion against it. It appears 
by the collector's certificate that it had been entered 
and imported, and I think that these words are 
sufficient to answer the fair demands of the 
court." 

It must be confessed that we perceive, in this opi­
hion of the judge, somewhat of that customary 
forecast, which, in tying a knot to bind himselt~ 
avoids drawing. it too close to be loosened a little, 
if there should be occasion. It is, nevertheless, 
establitihed by the precedent, that the landing ~' 
the goods aud paying the duties is a sufficient test 
of the importation; and that the certificate of the 
collector, that "they have been entered and im­
ported, i" all the evidence of the tact that caD 

Jaid}) be demanded by the court." 
It might indeed hll.ve been expected that the 

.rule Rated by lord Manstiel<,l to have beeD settled 
II:. 
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~1J the lords of appeals (which make,s the tral1s-sh~p~ 
ment to be equivalent to th~ landmg and re-shlp~ 
ment of goods, and this !ast procedure to take 
away all color for seizure) would have fount! its 
way into the notice of the judge. That rule, 
ho\yever, cannot be impaired by any thing in his 
decision, for two reasons. One is, that the further 
satisfaction which, if the part of the cargo trans­
shipped had been more considerable, he might 
have deemed reasonable on some of the questions, 
might refer not to the legality of the voyage, but 
to the qnestion of property; and it is certainly 
a,~rceable to all the just rules of interpretation so 
t(lunderstand it, rather than to suppose a purpose, 
in an inferior ('ourt, to decide in direct opposition 
to a rule settled by the superior court. The other 
reason is still more conclusive: it is, that, on the 
supposition of sHch a purpose in' an inferior court, 
it could have no legal effect in controling the 
rule settled by the superior court, the rule hy 
which alone the conduct of individuals could be 
goveTIled. 

Such has been the judicial exposition of the 
neutral right, even under the British restriCtions. 
The acknowledgement by the cabinet itself was 
otlicially disclosed on the following occasion, and 
to the following effect:-

The cruisers of Great Britain having seized, and 
the vice~admi['alty courts having condemned, 
American \'essels bOllUd from the United States to 
the Spanish 'Vest Indies, on the pretext that their 
cargoes consisted of articles the growth of Spain, 
then at "'ar with Great Britain, the American 
minister in London, in :March 1801, represented 
to the British government the iniquity of the pro· 
cceding, with the indignation which it inspired; 
and required that precise instructiollS should be 
dispatched to the proper ofiicers ill the West-Indtes, 
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and Nova Scotia, to put an end to the depredations. 
The subject was referred to the king's advocate­
general, an extract from whose report was com­
municated by the British secretary of state to the 
American minister, with information that the king 
had ordered the doctrine laid down in the report 
to be immediately transmitted to the several in­
ferior judges, as the law for their future guidance 
and direction. 

The extract containing this doctrine shall be 
literally recited. 

" I have the honour to report, that the sentence 
of the vice -admiralty court appears to be er­
.roneous, and to be founded in a misapprehension or 
nlisapplication of the principles laid down in the 
decision of the court of admiralty referred to, 
without attending to the limitations therein con­
tained. 

" The general principle respecting the colonial 
trade has, in the course of the present war, been to 
a certain degree relaxed, in consideration of. the 
present state of commerce. It is now distinctly 
'llnderstood; and has been repeatedly so decided by 
the high court . of appeals, that the produce of the 
colonies of the enemy may be imported by a neu­
tral into his own country, and may' be re-exported 
from thence, even to the mother country of such 
colony; and in like manner the produce and ma­
nufactures of the mother country may, in this 
circuitous mode, legally find their way to the 
colonies. The direct trade, however, between the 
mother country and its colonies has not, I appl'ehend, 
been recognised as legal, either by bis majesty'i 
government or by his tribunals.' 

" "'hat is a direct trade, or what amounts to 
an intermediate importation into the neutral country, 
may sometimes be :1 question of some difficulty. 
A general definition of either, applicable to all 

K~ 
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('asps, cannot well be laid down: the questior:t 
must depend upon the paliicular circumstances of 
each case. Perhaps the mere touching in the neu­
tral country, to take fresh clearances, may fairly be 
('f)llsidered' as a fraudulent evasion, and as in effect 
the direct trade; but the high court of admiralty 
has expressly decided (and I see no reason to ex­
pect that the C01l1't of appeal will mry the rule) 
that landillg tht' goods, llnd pG,ljil1g the duties, in 
the neutral country, breaks the continuity of the 
t'oya[!,e, and is such an importation as legalises 
the ~trade; although the goods be re-shipped in the 
salll" 'C't'ssd, and on account of t~e same neutral 
proprietors, and forwarded for sale to the mother 
country ~ .;' . 

It is impossihle to express the law, meant to be 
II' 're laid down, in clearer terms, so far as it de­
h·rmines " that landing the goods, and paying the 
duties," in a neutral countn', ll·galises the cir­
·(:uitous trade, even between a b~lliger~nt country and 
its .(mn colonies. "'hat inferior circumstances 
,,'ould have the same effect are not specified. It is 
not decided, without a "perhaps," that the mere 
tonching, &c. would be insuflicient to legalise the 
trade. Nor is the legality even of a direct trade 
hctween the mother country and its colonies de­
nied in stronger terms ttan "I apprehend it has 
not been recognised." 

Thus stood the admiralty law in Great Britain 
as announced by British tribunals, and officially 
communicated by the British cabinet to the neu­
tral world-so it had continued to stand, as a 

. pledge and safeguard to neutrals, conforming them­
selves to it, from the dates of those authorities, 
the last of which is as far back as the spring.o£ 
the year 1801. 

* See the printed correspondence. 
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With what astonishment, then, must the neu': 
tral world now learn, from the decision of sir_ 
William Scott on the 23d of July, 1805, that accord. 
ing to the rule of law just laid down, after much 
deliberation by the lords of appeals, " the 
circumstances of landing· the goods, or securing 
the duties, do not furnish complete evidence of the 
termination of the voyage;" and that without this 
complete evidence derived from the original in­
tention of the importing voyage, the voyage from 
the neutral port will be treated as the coutinu~ 
ance of the voyage from the colony to the mother 
conntry. 

This political change in the judicial rules of 
condemna.tion admits no other satisfactor:.- than a 
commercial explanation: f{)r the lo~s of character 
which it induees. is a greater sacrifice than could 
be made to the cupidity of cruisers, or the mIne of 
their prizes to the public. 

The whole course, indeed, of modifications pur­
sued by the instructions, and by the d('cisions of 
the com-ts, as they appear from day to day, can 
leave no doubt that the primary object with Great 
Britain has been to transfer to herself as large a 
share as possible of the commercial ad\',mtages 
yielded by the colonies of her enemies. An ab~ 
solute monopoly was embarrassed by tile irrc. 
sistible pretensions of neutral countries ; mon~ 
especially of the United States, ·whosencighbor. 
hood and habits of intercourse, together \\ ith other 
considerations, forbade a perseverance in the ori .. 
ginal attempt to exclude them. They were accord­
ingly the first of the neutral nations towards which 
a relmmtion was afforded. The relaxation, after 
consid~rable delay, was extended, by the instruc­
tion 'of 1798, to the neutral nations of Europe. 
That instruction was founded on a compromise 
LehV('en the interest and the prudellce of Great 
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Britain. It permitted neutral nations to trade di~ 
rect1!J with the colonies of her enemies, without 
trading in colonial productions with one another; 
and permitted all of them to carry those produc­
tions direct{y to Great Britain. This arrangement 
was manifestly calculated to limit the importations 
of each neutral country to the amount of its own 
consumption; and consequently to turn the immense 
residue of colonial wealth, through neutral vessels, in­
to her own market; whence it might be dispensed, 
under her o'\\"n regulations, to the neutral countries 
of Europe having no direct commerce with the 
"rest Indies, and even to the belligerent nations 
whose commerce with their respective colonies she 
has as completely destroyed, as she has their com­
merce with foreign countries. The arrangement 
was specious, but proved to be deceptive. It was 
expected, that the expense and delay of a circuitous 
trade through the United States would prevent 
importations and re-exportations interfering with 
the projected trade directly from the Vi est Indies 
to herself; and, as long as this expectation was in 
any degree indulged, the right of re-exportation 
was admitted, though reluctantly, both by the go­
vernment and the courts. Experience, however, 
finally showed, that the activity, the capital, and the 
economy, employed by the American traders over­
powered the <1isadvantages incident to the circuit 
through the~;ports of the United States, and se­
cured to t.l'mn the profits of supplying Europe ,,,ith 
the colonial productions of her enemies. In pro­
portion as this unforeseen operation disclosed it­
self, the commercial jealousy of Great Britain be­
gan to take alarm. Obstructions were to be thrown 
in the ,way of importations. Re-exportations were 
s~el~ WIth growing discontent. The idea of 4con­
~mUlty, by which two voyages were consolidated 
mto one, came into vogue. The vice.adnliralty 
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courts, regardless of the superior decisions in Eng. 
land, would not allow that the lailding of a cargo, 
and paying thedilties, protected it against con· 
demnation. At length appeared the sentence of 
si1' William Scott, above cited, carrying into effect 
the construction of the inferior courts, 3S having 
been deliberately sanctioned by the lords of ap· 
peal. The doctrine established by that decision 
has been followed by other decisions and dicta, 
at first requiring the re.exportation in another 
ship, then a previous sale of the articles in the neu· 
tral market, then other conditions, one after ano· 
ther, as they were found necessary; till it is finally 
understood that no precautions whatever are to 
bar the cruisers from suspecting, nor the courts 
fwm scrutinising, the intention of the original im· 
porter, and that the proof of this intention, not to 
re·export the articles, is to fall on the claimant. 
To fill up the measure. of judicial despotism, thcse 
wanton innovations arc now, extended to vessels re· 
tUl'l1ing from the belligerent mother countries, as 
well as to those going thither from the United 
States; with the addition of demands of proot~ 
never before heard of in prize courts, ou points 
llt1erly unknown to the law of natioHs. 

Tbcse- unexampled and vexatious proceedings 
manifestly have in view the entire obsfructioll of 
colonial re·exports from the United States; and it 
would be more candid in Great Britain, If not more 
just, to give public notice, at onee, that in all such 
'cases capture and condemnation would be autho· 
rised. 

Her present ;;;ystem, as subsidiary to the ex:ten­
sion of her commerce, will be still further seen in 
her concurrent measuress of a type not less extra­
ordinary than that of any which have preceded them. 

According to the instructions issued within the 
period of the existing war, or to the recei,-ed inter-
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pretation of them, the permission given to neulral" 
by those of 1798,. to carry the produce of enemy's 
colonies directly therefrom to Great Britain, has 
not been continued. At first view, this might ap· 
pear to be inconsistent with the policy ascribed 
to her in obstructing re-exportations from the 
'United States. The act of parliament, of June 27, 
1805, however, which has been already noticed, 
changes this appearance of departure from that po­
licy into a new proof, and even an extension of 
that policy. By the regulations of that act a di­
rect trade is opened between the British colonies 
in the West Indies and those of her enemies; and 
her enemies themselves are invited to enter into 
the trade. 'Whilst neutrals, therefore, are excluded 
from carrying colonial produce directly from the 
colonies to Great Britain, the commercial views of 
Great Britain are answered by the substitution of 
another channel through her own colonies; with 
the additional advantage of a monopoly to her '()"u!7J 

ships, in the transportation from her colonies across 
the Atlantic; and for the sake of this advantage, 
or for that of repressing the growth of neutral rival­
ship, or on both these accounts, she has been wil­
ling to encounter all the reproach .of cultivating an 
avowed commerce with her enemies, in the very 
moment of laying new restrictions on that of neu­
tralswith them. 

Further-the act of parliament of June 27, 1805, 
providing for a trade between Great Britain and the 
~olonies o~ her enemies, through the medium of 
free ports III hEr own colonies, was preceded by 
an act of April 10, 1805, authorising licenses to 
.British s~bJ~cls,. to import, during tlu: war, into 
Great Bntam, III neutral vessels, for their Ori.'ll or 
ncutr~ I ;:ccount, from the American colonies of her 
t:lH.miel', most of their productions; requiring, at 
the "amc time, tlwt aU sugar an.d .:oifce 50 imported 
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should lJe 1·e.uported; and -that the· value if a 
certain portion of th~ imports from· such colonies 
should be returned in goods and commodities Jro1J~ 
Great Britain. 

Again-in concert with the act of June 27, in .. 
~tructions, founded on another act of parliament, 
were issued June 29, 1805, authorising Britis.h 
sllbjects to export in neutral vessels to France, Spain, 
and Holland, a long list of articles, including their 
fBspective colonial productions; and to import there­
from a long lifit of such articles as suited her owrl 
wants . 

. To complete the arrangement, in all its forms, i~ 
has been officially announced in the American ga­
$ettes, conformably to a resolution of the British 
privy council of August 3, 1805, that the trade 
with the settlements and islands belonging to the 
enemy, in America and the West ~.ldies, is to be 
carried ou through the medium of the British free 
ports il) the West In<lies, and not otherwise. 
. The system of Great Britain may, therefore, now 
pe considered as announced to all the world without 
disguise, and by the most solemn acts of her go­
vernment. Her navy having destroyed the tr~de 
of hel' enemies, as well between the mother coun­
tries and their colonies as between .t;he former and 
neutral countries and her courts, by putting an 
end to fe-exportations from neutral countrie~, re­
ducing the importations into these to the mere 
amount uf their own consumphon-the immense 
surplus of productions accml1ulating in the American 
possessions of her ~nemies Cd II t}l'ld no outlet but 
through the free ports proyidcd for it, nor any 
other market than the British market, and those to 
which she finds it for her interest to distriimte it ~ 
with a view to which, she not only allows her cne. 
mies to tr~!=! with hcr pOS;;l':;~iOll!;, but allows her 
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of capture was restricted by these orders to th~ 
trade of neutrals, from the colonies of enemies directly 
to ports other than their own respective ports and the 
British jJorts, and jQnsequently there remained ex, 
etnpt from capture: . 

1st. The coasting trade, and every branch of trade 
not colonial. 

. 2d. The tnlde from an!} neutral country to bel· 
ligerent colonies. 

3d. The trade by 11eutrals from any belligerent 
cOlUltry to its own colonies, and to the colonies of 
another belligerent country. . 

4th. The trade between belligerent colonies, whe­
ther belonging to the same or to different belligerent 
countries. 

Applying this rule of implication to the two or­
ders only of 1794 and 1798, and admitting th~e 
of 1793 not to have superseded, by implication, 
the claims to capture in cases not therein specified, 
there will be no other exception to the relaxations or 
exemptions just enumerated in favor of neutral com­
merce but the coasting trade, and other trades not. 
colonial, to which Great Britain has applied, or 
may choose to apply, the general principle. 

In general the high court of admiralty seem~, by 
applying the assumed principle to the coasting 
trade, to have pursued that construction of the ori­
ginal order of 1793 which left the general principle 
in force as to cases not specified in it; and to hare 
considered the relaxations in the succeeding order!? 
of l'<lcl.. and 1798 as referring solely to the colouial 
trade. 

There appears, ho" ('\('1", at no time to have beeR 
any clear and fixed opinion in the court with respect 
~o the illegality aud penal consequences of the coast­
mg tralle. 

'-Fe\v cases are reported, perhaps few have oc­
curred, of 11i~C:IF,i, lib rdative to this branch o{ 
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-trade. In 1 Rob. p. 104, the sul~ject is incident;. 
~lly brought into view, in a case where a French. 
"essel had been purchased. The doctrine held by 
-the judge is expressed as follows: -" 'Ve certainly 
do allow it [the purchase], but only to persons 
conducting themselves i)l a fair neutral manner, &c. ~ 
besides, this vessel appears to have been engaged in 
the coasting trade of France. The court has never 
gone so far as to say, that pursuing one voyage 
()f that kind would be sufficient to fix a hostile 
character: but, in my opinion, a habit of such 
trading would. Such a voyage, however, must 
raise a strong degree of suspicion against a neu­
tral claim; and the plunging at once into a tmde 
so highly dangerous creates a presumption that 
there is an enemy proprietor lurking behind the 
cover of a nentral name." Here, not the coasting 
trade itself, but the presumption of enemy's property 
found in it, is m;,Je the ground of animadversion. 

In the case of the Speculator, the same idea pre­
sents itself*. 

The Emanuel t was itself the case of a coasting 
.trade. In this case the judge descanted with great 
-energy and rigor on the manifest illegality of the 
-coasting trade. "Can there be described," says 
he, "a more effective accommodation that can 
be given to an enemy during war, than to under­
take it for him during his own inability?" He 
'did not, however, proceed further than to refuse 
freight on the principle settled by a~lcient judge­
ments, that "neufrall· are not permitted to trade 
on freight." He particularly refers to the case 
of the Mercurius (Lords, March 7, 1795), in 
which freight was refused. "'liy were not the ships 
confiscated in these cases? that being laid down 

* 2 Rob. p.2-I-1. t 1 Rob. p. 249. 
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in other cases as included in the penalty for ille, 
gal voyages, and actually applied ultimately to 
cases of a trade between a colony and the mother 
"Countt'Y, to which the coasting' trade is strictly ana­
logous; both being trades from one POlt to another 
port of the same nation. It is not e\'-en to be in­
ferred, from the authorities here cited, that a coasting 
trade, in the produce of the country, if carried not 
<m freight, but as property belonging to the neutral 
owner of the ship, is subject to any penalty. This 
indulgence to the coasting, and rigor towards the 
colonial trade, is it to be explained by the fertility 
of the one, and the little value of the other, as a. 
'source of captures and commercial profit, or 'in what 
other way? ' 

With respect to the orders of ) 794 and 1798, and 
the colonial trade, it appears to have been inge­
neral understood that they were to be construed 
as successiyely enlarging the trade of neutrals with 
the colonies of enemies, in the manner mid to the 
extent above explained. 

The dilemma 'was, indeed, nnavoidable:either 
the orders were to be consider~d as relax.ations 
(and if relaxations at all, in that extent), or as leav­
ing the general principle in force in cases not spe­
cified in the orders, and therefore as no relaxations 
,at al1. 

This latter decision would have gi "en acha­
racter of. mockery to the profession and parade 
of making, in their orders, so many sacrifices '-of 
belligerent rights to a spirit of moder.ation and 
amity towards 116:utrals. The former side of the 
dilemma, therefore, was necessarily taken, The 
orders, those of 1794 and 1798 at least, were relax­
,ations. 

As relaxations, however, in the extent required 
IT an obvious and consistent, interpretation, the 



door opened to neutral commerce with the bellige­
rent colonies was found to be wider than was com­
patible either with the interests of British commerce, 

. the avidity of British cruisers, or the probable inten· 
tions of the British government. 

What was to be the remedy? -The first tried 
was that of shutting the door gradually, by the dint 
of constructions, as may be seen by tracing the 
colonial cases ac\iudged by sir 'Villiam Scott, and 
reported by Robinson, and the decisions of the 
lords of appeals referred to by the reporter. 

The task was assuredly not a little difficult, of 
which there is the strongest demonstration in the 
crooked. and contradictory reasonings and decrees 
into which it forced the very eminent talents of the 
judge who presides in the high court of admi­
ralty. 

In addition to the evidence already presented, 
take the following comparison between his rule of 
construction in the case of the Providentia * , and 
the rule of construction in the case of the Ema­
nuel t. 

In the former case, August 16, 1799, he ob­
serves, "the first instructions were to bring in all 
ships which had been trading with any colony of 
the enemy: but this country afterwards receded 
from those directions; and the second orders were 
to bring in all ships laden with the produce of 
the West-India islands, coming directly from the 
ports of the said islands to any port in Europe. I 
cannot but consider this as an abandonment of 
the former la w [i Ilstruction ] ; and I cannot but 
think that a cruiser taking this instruction, in 
conjllnction with those given before, must have 
i7iferl'ed that it was no longer the intention ·of 

* 2 Rob. p.126. t 2 Rob. p.159. 



government to bring in, and much less to confis­
cate," ['Vas there room for this distinction?] "car­
goes of 'Vest-Indian produce, unless coming to some 
port in Europe. This was followed by instructions 
now in force, which direct the bringing in of 
all vessels laden with the produce of the French 
8.n<1 Spanish settlements, coming from the ports 
of sl1ch settlements to any port in' Europe, other 
than the ports of that country to which the vessel 
belongs. It is certainly not laid down in the 
,negative that they shall not bring in such vessels 
as are coming from such settlements to their own 
ports: but looking at the fanner ins17'uction, I 
think it Was a strong admonition to cruisers not 
to bring in such ships; Hl1fl I believe it has been 
genetally so understood and acted upon by them; 
and in this court cargoes brought from Surinam to 
ports in Europe, to which the H'ssels belonged, 
have been uniformly re'-tornl 011 proof of t.he neu­
trality of the property." 

The reasoning here is plain ~nd just.. The first 
instructions designated for capture the colonial trade, 
without distingui~hing between Europe and 'America: 
the second designated the trade to Europe only: 
therefore, by fail' inference, the trade to America 
was exempted from capture. 

Again-the second orders designated for capture 
the trade to Europe: the third orders designated 
the trade to ports of Europe not being if Great 
Britain or qf the country o<cning the 'l.'essel: there­
fOre, by fair inference, the trade to Great Britain, and 
to countries owning the \-essels. was exempted from 
~apture. 

In the Emanuel, November 7, 1799, the case 
Was ,that of a neutral ~hip taken on a voyage last 
from France to a French colony. According to 
'be reasoning of sir Y\"illiam Scott, just quoted, 
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the inevitable inference ought to have been that 
the voyage was legal. 

The first instructions designated for capture the 
trade to and from the colonies. B'oth the second 
and the third designated for capture the trade only 
from the colonies;. therefore, according to that 
reasoning, the trade to the colonies was exempted 
from capture. 

Hear, nevertheless, the reasoning employed by 
the judge himself in this case. 

After combating the neutral right to trade with 
the colonies of an enemy, by arguments appli­
cable in principle, as well to a trade between neu­
tral ports and the colonies as to a trade between 
the mother country and its colonies, he proceeds 
to ~tate, in answer to all pleas for a neutral trade 
from the mother country to its colonies, "that the 
true rule to this court is the text of the instructions; 
what is not found therein vernlitted, is understood 
to be prohibited, upon this plain principle, that 
the c010ny trade is generally prohi.bited, and that 
whatever is not specially relaxed conti.nues in a 
state of interdiction." 

Now as what is fIJi permitted, nor specially re· 
lazed, is by the instruction to continue prQ­
hibited, the question to be decided is, what it is 
that is permitted, or specially relaxed, by the in­
structions? Is it what is positively and expressly 
permitted or relaxed? Then there is no permission 
or relaxation at all; for e"cry thing pOSitive and 
express in the instruction is for the capture, not for 
the permission or relaxa~ion. Is it to be a per", 
mission or relaxation implied and inferred from a 
p()~itive and specified prohibition in one order, and 
an omission of that, or of a part of that prohibition, 
in a succeeding order? Then the neutral trade 
from a belligerent country to its colonies, which 
was prohibited in the order of 1793, and omitted 

1. 



146 

in the orders of 1794 and 1 i9S, was as much 
jJerlllitted, as specially relaxed, as the trade from 

'a neutral country to the colonies of an enemy is 
permitted or relaxed, by the omission in the orders 
of 1794 and 1798, to prohibit the trade to the colo­
nies, which, as well as the trade from the colonies" 
,vas positively and specially prohibited by the pre­
vious order of 1793; or to recur to the reasoning 
of sir 'Villiam Scott, in the former case of the 
Providentia, as much permitted or i'eIaxed, as the 
trade from the colonies going not to Europe was 
inferred to be so from the order of 1794, taken in 
conjunction ,..-ith the order of 1793; the order of 
1793 having prohibited the trade from the colonies 
generally, and the order of 1794 having omitted to 
prohibit more of the trade from the colonies t~an 
what was bound to some port in Europe. 

The judge conclude:; with declaring, "I see no fa­
vorable distinction between an outward and return 
voyage. I consider the intent of the instruction 
to apply equally to both communications, thotfgh the 
return voyage is the only one specially mentioned." 

What favorable distinction, then, could the judge 
see between the outward anq. the return voyage, 
in a trat:1e between a neutral country and the 
colonies of an enemy, more than between the two 
voyages to Spain, a mother country, and the 
colonies? Is not the return voyage the only one 
specially mentioned, whether the instruction be 
applied to the former trade or to the latter trade? 
This is self-evident. Either then he must admit 
the distinction in both, and say that the return 
voyage only being specially mentioned, the outward 
voyage is in both trades permitted; or he must 
reject the distinction in both, and say that the 
outward voyage, though the return voyage only be 
specially mentioned, is prohibited 'in both. A 
different course, however, was pur~ued. The in-
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~tl'uction was applied to the outward voyage in 
the neutral trade from the mother country to the 
colony, without being considered as applicable to 
the outward voyage in the trade from the neutral 
country to a colony; which last has not as yet 
been 'subjected to' condemnation. Whether that 
is to be its future destiny, as has happened to some 
other branches of commerce, where it was equally 
precluded by legal decisions and eve~ qfficial as­
surances, is among the arcana of the admiralty 
cabinet of Great Britain. 

The judgement in this case, it is to be observed, 
did not go beyond the condemnation of the goods. 
The vessel was restored, but with a forfeiture of 
freight and expenses. 

By degrees, however, with the aid of alleged 
fraud, of false destination, aUlI of contraband in the 
outwal'd voyages, the ship as well as the cargo 
were brought within the rulcs of condemnation in 
the high court· of admiralty. The decision of the 
lords of appeal has finally established, in the case 
of a voyage from a Spanish colony to a neutral, 
but forbidden port in Europe, that any illegal trade 
of neutrals with the colonies of an enemy forfeits 
both ship and cargo '*', 

Other examples might be drawn, from the pro­
ceedings in the British courts of admiralty, to 
illustrate the constructive return towards the 
general principle which had been mitigated by 
successive instructions, and the ar.omalous and 
entangled decisions which have been employed 
tor the purpose. These illustrations -cannot be 
ht.:\'c pursuer! without too great an addition to 
the prolixi~y which has already been incurred. 
It will only therefim.:' be remarked generally - first, 
that the COl\l',;C of proceedings, as they relate to 

.. oj. Rob. Appell. p. 11. 
L Ll ... 
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the coasting and different brancllf's of the colonial 
trade, to the grounds on "hich ,these have been 
interdicted to neutrals, an(l to the penalties at­
tached to breaches of the interdictions, compose 
a labyrinth for which' no concatenation of prin­
ciple..;, no thread of reasoning 'whatever, affords a 
clue: - secondlv, that constructiYe decisions, as 
appears in the ~ last volume of Robinson's Reports, 
have not only restored, in a great measure, the 
operation of the general principle, but have in­
troduced collateral principles, greatly extending the 
mischiefs of its operation. 

'Vhilst all the considerations, therefore, which 
originally led to the examination of this principle, 
arc requiring additional force, it is fortunate that 
so irrl'sistible a testimony against its legitimacy 
should have been furnished by the conduct of 
Great Britain herself. 

Ret:iew of the 1'eaSOllS urged in difence of the 
British principle. 

Although some of the reasons by which this bel­
ligerent claim of Great Britain is defended have 
incidentally fallen under consideration in the course 
which the subject has taken; yet a more particular 
notice of those most relied on may be necessary t() 
complete the present examination. 

The principal champions for the claim are the 
judge of the high court of admiralty himself, sir 
William Scott; Mr. Ward, now under-secretary of 
state in Great Britain, who is sufficiently known 
by his treatises on the law of natiQns, one of which 
erribraces this precise sul~ject; and ~. Brown, a 
professor of ci\'il law in the university of Dublin. 
and author of a work on civil and admiralty law. 

Sir 'Villiam Scott has, in every view, the first 
title to be heard. 



149 

In the judgement delivered by him in the case of 
the Immanuel, his eloquence has painted the bel­
ligerent claim in very glowing colors. The pas­
sage shall be given in his own "vords. 

" It is an undubitable right of the belligerent to 
possess himself of such places as of any other pos­
session of his enemy. This is his common right: 
but he has the certain means of carrying such a 
right into effect, if he has a decided superiority at 
sea. Such colonies are dependent" for their exist­
ence, as colonies, on foreign supplies: if they 
cannot be supplied and defended, they must fall to 
the belligerent of course; and if tile belligerent 
chooses to apply llis means to such an object, what 
right has a third party, perfectly nentr~l, to step 
in and prevent the execution? No cxislin;,; interest 
of his is efiecterl by it: he can have no right to ap­
ply to his own use the beneficial consequences of 
the mere act of the belligerent, and to SeW, 'True 
'it is, you haH', by force of arms, fOl:ced such 
'places out of the exclusive possession of the ene­
'my, but I \\ ill share the benefit of the conqnest, 
'and by sharing its benefits prevent .its progress, 
, You hare in dl'cct, and by lawful means, turned 
, the enemy out of the possession which he had ex­
, elusively maintained against the whole world, and 
e with whom he had ncv('!' presumed to interfere; 
'but we will intcrpose to prevCl:t his absolute sur­
e render, hy the mt'all~ uf t hat \Try opening which 
'the prevalence of yOUl' arms alone has etrected; 
e supplies shall be sent, ami their products shall be 
, exported: YOIl ha\'c lawfully destroyed his mono­
e poly, but you shall not be penllitted to pos::;ess it 
, yourself: we insist to share the fi-uits of your ,ic­
c tories; and your blood and trea~ure have been ex­
c pended, not for your 0\\ n interests, bllt for the 
, common benefit of others.' Upon the,;e grounds 
it cannot be contended to he a right of neutrals 
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to intrude into a commerce which had been UUi4 

formly shut against them, and which is now forced 
open merely by the pressure of war; for when the 
enemy, under an entire inability to' sup.ply his 
colonies and to export their products, affects. to 
ppen them to neutrals, it is not his will, but his ne­
cessity, that changes his system. That change is the 
direct and unavoidable consequence ~f the com­
pulsion of war; it is a measure not of French 
councils, but of British force." 

The first remark to be made. is, that were the 
. intrinsic reasonableness of the claim admitted, it 
would not follow that the claim is justified by the . 
law of nations as actually established. Reason is 
indeed the main source from which the law of na­
tions is deduced; and in questions of a doubtful 
nature is ,the only rule by which the decision ought 
to be made. But the law of nations, as an esta­
blished code, as an actual rule of conduct among na­
tions, includes, as already explained, a variety of 
usages and regulations, founded in con'sent, either 
taeit or express, and superadding to the precepts of 
reason, rules of conduct of'a kind altogether positive 
and mutable. If reason and conveniency alone, with­
out regard to usage and authority, were to decide 
all questions of public law, not a few of the re­
ceived doctrines would at once be superseded; and, 
among the first, some to which Great Britain is 
most pertinaciously attached. What would be­
come of her favorite claim-to seize and condemn 
all enemy's property laden in neutral vessels-if 
the claim were brought to the simple test 'Of rea­
son?-a claim which gives so much more vexation 
to the nations at peace, than it contributes to any 
just advantage to those at war. On this question 
it is well I.nown that ,the appeal has been constantly 
made by Great Britain, from the reasoning of her 
adversaries, to the authority of celebrated jutists, 
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and other testimonies of the established rules and 
practice of nations. She must not expect to vary 
her test of right according to her individual interest; 
to appeal to authority, when reason is against her; 
and to reason, when authority is against her. 

In testing the British claim, then, by the law of 
nations, recurrence must be had to other sources 
than the abstract dictates of reason-to those very 
sources from which it has been shown that her claim 
is an unauthorised innovation on the law of nations. 

But let us examine. this appeal of the eloquent 
judge to the reasonableness of his cause, and see 
what is gained by it. 

" It is an undubitable right of the belligerent t<~ 
possess himself of such places, viz. colonies [but 
the argument extends to all places shut against 
neutral commerce in time of peace], as of any other 
possession of his enemy." - Without question, he 
has the right to possess himself of any place be­
longing to his enemy. 

" But he has the certain means of carrying such 
a right into effect, if he had a decided sup~riority 
at sea."-This is not so universally true as is as­
sumed. A land force will be also necessalT, un­
I@ss both the superiority at sea, and the situation of 
the colony, be such as to admit a comp.lete inter­
ntption of supplies; and then a blockade must 
be the only legitimate C'xpulicnt. 

"Such colonies are dependent for their exis­
tence, as colonies, on foreign supplies: if they 
cannot be supplied and defended, they must fall to 
the belligerent of course." -It is certainly true that 
they must fall, if they can be neither feci nor de­
ft:nded. But it is not so true that colonies, as sllch, 
are dependent on foreign snppl ic~. Some insular 
colonies are so dependent; others are 1l0t. Fe,¥", 
if any, of the continental colonics or settlements 
are dependent on foreign supplies. 
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" And if the belligerent chooses to apply his 
means to such an object, what right has a third 
party perfectly neutral to step in, and prevent the 
execution? "-No right at all to step in, provided 
the belligerent does, in fact, apply his means to 
that object, and in the mode conformable to the 
law of nations; that is, by intercepting contraban<l 
of war, and availing himself of his decided superiority 
at sea to blockade the places which,· if deprived 
of foreign supplies, must fall into his hands of 
course. 

Take the argument unde~ another aspect. Co~ 
lonies must fall without foreign supplies: there'": 
fore it is said, a belligerent, without invading or 
investing them, may prevent neutrals from SUP4 

plying them. 
The argument has one tendency which ought 

not to have escaped the penetration of its author. 
If the dependence of a place for its existence and 
defence on foreign supplies be the ground' of 
the belligerent right to intercept all neutral trade 
whatever with it, it will not be very easy to find 
a reasonable groun<1. for the belligerent right to ob­
struct neutral supplies to a place blockaded, where 
the place, as frequently occurs, does not· depend 
on foreign supplies for its existence and defence. 

Or the argument may take another turn, which 
ought not to escape the attention of neutrals. If 
the applicability,- without an actual application 
of the means, to the legitimate ohject of pos.., 
sessing himself of the c0lonies of enemies 
can justi(y the capt.ure of neutra,l trade witli such 
place~, the mere existence of a force, applicable 
to the purpose of a blockade any· where, will, ,,,ith­
out an actnal blockade, equally authorise the cap­
tll1re of a neutral trade with ports susceptible of 
blockade; and thus the neutral trade becomes 
interdicted with c\'cry part of the dominions of 
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her enemy, on the same principle as interdicts 
jt with the colonial part of their dominions; a 
blockade being as legitimate an object of war as 
conquest, and a decided superiority at sea being 
at least as applicable to the former as to the latter 
object. .. 

But an essential vice of the argument lies in the 
fallacy of the inference. It no more follows from 
the dependence of colonies on foreign supplies, 
that neutrals h.ave no right to trade with them, 
with the exceptions of contraband and of blockaded 
ports, than it follows from the dependence of other 
countries or parts of countries on foreign supplies, 
that neutrals have no. such right. Is not H<;,lland, 
is not Portugal, is not even Spain, at all times, 
dependent on foreign supplies for their subsist­
.ence; not less perhaps than some of the insular 
colonies in the West, and much more than some 
in the East Indies ? Yet since the usurped powel· 
of Qbstructing all neutral trade with an enemy 
was abandoned by belligerent nations, has it evel· 
been pretended that that dependence gave a right to 
the enemies of those countries to prevent neutral 
f;upplies to them? 

The argument fails "'hen brought to another 
test. If the dependence on foreign necessaries 
~onstitutes the belligerent claim against the neu­
tral trade to colonies, the principle of the claim 
limits it to such colonies as labor under this 
dependence. The continental colonies or settle~ 
mellts, which have within themselves resources 
necessary for their existence, and which therefore 
no decided superiority at sea can reduce into the 
posS(':iSiOll of a \Jclligel'ent, are clearly not within 
the utmost range of the principle. Yet no dis­
tinction is made in the application of it, either in 
i1rgllmcnt or practice, between the most sterile 



154 

and indefensible island, and the vast'and fertile pro­
vinces on the continent of South America. 

Thus far, then, the judge has found no foot-hold 
for the belligerent pretension which he endeavors to 
support. 
. But he must be heard further:, "No existing 

interest of his [the neutral] is affected by it [an 
exclusion, &c. J." , 

The interest, of neutrals may be materially af­
fected by the ]oss of the customary supplies from 
belligerent colonies; as must happen; if they can 
neither trade directly with the colonies, nor re­
ceive supplies from them through the mother country. 
This is the consideration expressly assigned, in 
the appendix to 4 Rob. for· the orders of 1798: 
" Neutral vessels were by this relaxation allowed 
to carryon a I direct commerce between the colony 
of an enemy and their own country-a concession 
rendered more reasonable by the events of war, 
which, by annihilating the trade of France, Spain, 
and Holland, had entirely deprived the states of 
Europe of the opportunity of supplying themselves 
with the articles of colonial produce in those markets." 
This is a view of the su~ject .very different from 
that gi\'en by sir "rilliam Scott here, and in 
another paragraph where he represents" Guadaloupe 
and Jamaica as no more to Germany, than if 
they were settlements in the mountains, of the 
moon, to commercial purposes, as not in the same 
planet." 

The judge proceeds, " He [the neutral] can have 
no right to apply to his own use the beneficial 
consequences of the mere act of the belligerent. U 

'Vhy not? - In many respects, as will hereafter 
be seen, the neutral suffers by war: Is it unreason­
able that in some respects he should' profit, by its 
effects? 
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Waving this consideration, it does not follow 
that one belligerent has a right to deprive a neutral 
of a colonial market opened to him under the pres­
sure of war, by another belligerent, any more than 
of any ne'''' market, or new channel of trade, in 
relation to -the motlter country, opened under a like 
pressure. As yet, however, the latter pretension has 
not appeared *. It is even disavowed in a succeed­
ing passage of this very judgement. Is it not tbe 
pressure of war, which at this time obliges the ene­
mies of Great Britain to abandon, in great measure, 
to neutral vessels, the trade between themselves 
and other countries? Is it not the pressure of 
war, rlllring which more food is consumed, with 
fewer hands to raise it, that often compels nations 
at war to open their ports to the supplies and 
ships of neutrals, contrary to their ordinary regu-
1ations in time of peace? In a word, the whole 
commercial policy of belligerent towards neutral 
nations undergoes changes \\ hich the latter is in 
the constant practice of "applying to their own 
use;" and it is manifest. that Great Britain is as 
ready as any of her enemies to lay open her navi­
gation and her colonial markets, though so rigor­
ously shut in time of peace, whenever the pressure 
of war makes it her interest that llcutrals shoul. 
apply the benefit of these ·changes to their own 
use. 

It is perfectly clear, then, that the mere circum­
stance of an increase of profit to neutrals, frol11 a 
participation in branches of trade opened unuer the 

* The pretension has not appeared in the courts in Engbnrl. 
But in a late case, in the vice-admiralty court at HalifJ.x, it ap­
pears that the judge was disposed to consider the intl'oduction of 
certain regulation~ at BOlIl'deaux favorable to neutral commerce, 
as forming an unusual trade, aud, in that vitw, as a legal ground of 
capture. 
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pressure of war, does not render that participation 
unlawful. 

The sequel of the argument assumes a very sin­
gular shape. The neutral has no right to say to 
the belligerent -" True it is you have by force of 
arms forced such places out of the exclusive pos­
session of the enemy, hut I "'ill share the benefit of 
the conquest, and, by sharing its benefits, prevent its 
progress. You have, in cifect, and by lawful means, 
turned the enemy out of the possession which 
he had exclusively maintained against the whole 
world, and with whom we had never presumed to 
interfere; but we will interpose to prevent his ab­
solute surrender, by the means of that very open­
ing which the prevalence of your arms alone has 
effected. " 

Here, let it be ohserved, the case first stated is, 
that the place has been forced by one belligerent 
()ut of the possession of another belligerent, and 
that the neutral is undertaking to share the benefit 
()f the conquest. 'Vere that the real intention, as 
it is the inevitable import of the statement, there 
could be no advocate for a neutral pretension to in­
terfere. But with an inaccuracy (a harder term 
will not be applied) little to have been looked for 
where it is found, this conquest, this turning of the 
enemy out of exclusive possession, does not in the 
least mean, as is quickly disclosed, a transfer of the 
place or colony to a new sovereign. The colony 
remains precisely as it did; not even attacked or 
threatened by a military operation. The conquest 
reaUy meant turns out to be nothing more than the 
creation of a certain degree of difficulty and danger 
in the trade between the colony and the mother 
country. With this change in the statement of the. 
fact, the inference with respect to the intrusion of 
a neutral commerce must, unfortunately for the ar-



157 

gllment, undergo a correspondent change. As the 
conquest of the colony would have justified the 
.conqueror stepping into the exclusive possession, 
out of which his arms had forced his enemy, in pro­
hibiting a neutral interference with its trade, it is 
equally certain that he is not justified in any such 
prohibition, by the mere obstruction thrown in the 
way of the ordinary colonial trade, any more than he 
would be justified by obstructions thrown equally ill 
the way of other branches of his enemy's trade, in 
prohibiting the entrance of neutrals into them. 

That the meaning of the judge is shifted from 
an expulsion of the enemy from his colony to an 
obstmction of his trade with his colony, is put be­
yond all question by the conclusion of this hypo­
thetical address of the neutral to the belligerent:­
" Supplies shall be sent, and their products shall be 
exported: you have lawfully destroyed hi's monopoly, 
but you shall not be permitted to possess it YOllrselj~'· 

Thus the right of a belligerent to possess him­
self of the coloni.es of his enemies depending on fo­
reign supplies, which, in the beginning of the ar­
gument, was the ground of the unlawfulness of 
such neutral supplies, as might prevent the colo­
nies from falling into the hanqs of the belligerent, 
undergoes a complete transformation in its progress, 
and ends in a right of the belligerent to supply the 
colonies himself, in exclusion of neutrals. The neue 
tral is interdicted from sending supplies to an enemy's 
colony, and exporting its produce; not because 
it would interfere with the reduction of an enemy'S 
possession, but because it would interfere with a 
4;c;>mmercial monopoly. This. at least would be a 
new principle in the law of nations. 

But it is worth while to inquire how the right of 
a belligerent to subdue the colonies of his enemy, 
and fol' that purpose to obstruct neutral supplies to 
thew, can be reconciled with the actual regula" 
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tiollS of the British government on this subject., 
Whilst this claim is exercised, in general, so much' 
to the disadvantage and dissatisfaction of neutrals, 
it is relaxed in some respects, which are fatal to the 
very purpose of the belligerent to subdue the colo­
nies of his enemy; which purpose alone could 
give a color to any such obstruction of neutral 
commerce. The orders both of 1794 and of 1798 
limit their restrictions 011 neutrals to the trade from 
colonies; leaving' by implication, unrestricted, the 
trade to the colonies; or they manifest, at least, 
under every construction, a solicitude rather against 
the tra, 1<.: from, than a,t:;ainst the trade to, the colo­
nies. l\.0\V, if the object and the pretext, in con­
trouling the trade with the colonies, be the con­
quest of the colonies, is it not extraord1nary, that, 
\I'hilst checks are opposed to the exports, which 
can, at the most, have but a remote influence in 
presenillg them from the necessity of surrender, 
the channel should be left open for the importation 
of those foreign supplic!', for the want of which 
they might fall to the belligerent of course? How 
is this to be explained? Not, certainly, by a bel­
ligerent policy, "hich is completely defeated by 
tile relaxation. There is but one explanation tha~ 
is satisfactorY, and it must not be deemed uncandid 
to resort to ·it. As the orders have endeavored to 
gi \'I.: to the trade from the colonies such a course 
as was most favorable to imports into Great Bri­
taiu, the course allowed to the conveyance of sup­
plies to the colonies is equally favorable to the ex­
port of manufactures from Great Britain. British 
manufactures, it must have been snpposed, could 
fmd their \yay to hostile colonies through no chan­
nel so conveniently and certainly, ,as through that 
of neutrals which conveys the means of subsistellce. 
'Whilst the regulation, therefore, defeats the mea­
Sll:'~ of conquest, it t::\.tends the market for manu-
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factures. Every fold of this belligerent claim wraps 
up some commercial project. _ 

In prosecuting his argument, the judge occupies 
another ground for this belligerent pretension: -
4' Different degrees of relaxation," he observes, " have 
~een expressed in different instructions issued at 
various times J- during the war. It is admitted 

,-! 
that no such rela."(ation has gone the length of au-
thorising a direct commerce of neutrals between 
the mother country and its colonies, becausr such 
a commerce could not be admitted without a total 
surrender of the principle: for allmv such a com­
merce to neutrals, and the mother country of the 
enemy recovers, with some increase of expense, 
the direct market of the colonies, and the direct il1jlU:t' 
of their productions: it enjoys, as before, the dulies 
of import and export, the same facilities of sale and 
supply, and the mass of public incoJlvenience is very 
sljghtly diminished." 

It was lately the object of dispossessing the ene­
my of his colonies altogether that authorised the 
obstruction of neutral supplies. It "as nc-xt the 
object of secming to the belligerent hImself the 
monopoly of the commerce with those colonies 
that gave him snch an authority. Now the autho­
rity is derived from the policy of with-holding from 
the mother country of the colony the public con­
veniences arising from the revenue and from the 
commercial profits supplied by her direct inter­
course with her colonies. 

It cannot be necessary to dwell by the hollow­
ness of this foundation, for the claim to make war 
on the participation of neutrals in a colonial trade. 
It will be merdy obscrn~d, or rather repeated, that 
if neutrals have ~o right to trade with all enemy, 
where the enemy III cunsequence of the pressure of 
the war ,,'oulLl otherwi,ie lose the revenues, awl 
other public advantages flowing from the traue, 
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the inference fairly is, that Great Btitain, by driving 
the ships of her el1emies, as she does at this momellt, 
altogether from the sea, may renew with effect the 
old and exploded tyranny of interdicting all 'neutral 
commerce whatever with her enemies. 

This· last argument only against the nelltrai 
trade to colonies was applicable to the coasting 
trade. There, neither conquest, nor tne substitution 
of the belligerent's own commerce, could be the 
object. It will accordingly be seen, in the case of 
the Emanuel *, that the belligerent claim is foWide'd, 
as it is here, on its general effect in cramping the 
re\'enues of the enemy, and inflicting a pressure 
which may compel a due sense and observance of 
justice. 

It ouly remains to advert to a reply from the judge 
to the counsel at the bar, with which he closes the· 
argumentative part of his judgement . 

. The inconsistency of Great Britain, in makint~ 
in time of war, the same relaxations in her naviga­
tion and colonial monopolies, which she denies t\le 
right of her enemies to make, is so obvious, that it 
could not :possibly escape the notice of the counsel 
for neutral c1aimants. The more· striking the in­
consistency, however, the greater the delicacy 
Which was to be observed in pressing it on the 
court. It appears accordingly to. have been 
brought into view, in one instance' only, in Robin~ 
son's Admiralty Reports, which was in tlus case of 
the Emanuel; and here it. is managed with much 
tenderness, and seasoned, finally, "With some mat~ .. 
rial concessions to the known opinions of the bench 
and the government. In order to do justice to 
Mr. Arnold and Mr. Sewel, charged on that oeca­
s~on \vith the defence of the neutral claimants, and. 
for the sake of some very judicious tetlexions. or 

~ .1 Rob. p. Z4!). 
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Q more general nature, with which they introduce 
their particular argument, no abridgement will be 
made of the following passage:-

" It is true that ,the general colonial law of Eu· 
rope has created a monopoly from which other 
countries are generally precluded. At the same 
time, laws respecting colonies, and laws respecting 
trade in getleral, have always undergone some 
Change and relaxation after the breaking out of 
hostilities: . it is necessar-v that it should be so, 
with regard to· the rights· of neutral nations; be· 
cause, as war cannot be carried on between the 
principal powers of Europe, in such a manner as 
to confine the effects of it to themselves aloue, it 
follows that there must be some changes and vari· 
ation in the trade of Europe; and it cannot be 
said that neutrals may not take the benefrt pf any 
advantages that may ofTer from these changes: 
because, if so, . it would lead to a total destruction 
of neutral trade. If they were to suiTer the ob· 
structions in their old trade, which war always 
brings with it, and were not permitted to engage in 
new channels, it would amount to a total extinction 
of neutral commerce. Such a position therefore can· 
not be maintained, that they may not avail them­
selves of what is beneficial in these changes, in lieu 
of what they must necessarily sufier, in other parts 
of their trade, in time of war. It is not meant 
that they should be entirely set at liberty from 
all the restrictions of peace: that would be going 
too far - but that, as there has been a regular 
course of relaxations, as well in our navigation laws 
as in the colonial trade, in admitting importations 
o.nd exportations not allowed in time of peace, 
it seems not to be too much to say, that if they 
have been regularly relaxed in former wars, neutral 

M 
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merchants may think themselyes at liberty to engage 
in it, ill any ensuing war, with impunity; and it 
does justify a presllmption, that, as a belligerent country 
alLo,cs a change ill its otfll s.ystem as necessary, and 
invites neutrals to trade ill its coionies ullder relaxations, 
so it would allow them to trade ill the same manner 
with the colonies qf the enemy." 

In reply:-
" It is an argument," says the judge, "rather 

of a more legal nature than any derived from those 
general topics of commercial policy, that variations 
are made in the commercial systems of every country 
rin wars and on aCCollnt of wars, by means of 
which neutrals are admitted and invited into dif­
ferent kinds of trade, from which they stand 
usually excluded; and if so, no one belligerent 
country has a right to ir.terfere ,,,ith neutrals for acting 
uuder variations of a like kind made for similar 
reasons in the commercial policy of its enemy. 
And certainly if this proposition could be maintained 
without any limitation - that wherever any va­
riation whatever is made during a war, and on ac­
count of the state of war, the party ,\ho makes it 
binds himself in all the variations to which the 
necessities of the enemy can compel him-the whole 
colony trade of the enemy is legalised, and the 
instructiolls which are directed against any part 
are equally unjust and impertinent; for it is not 
denied that some such variations may be found in , 
the commcrcial policy of this country itself, al­
though some that have been cited are not exactly 
of that nature. The opening of free ports is not 
necessarily a measure arising from the demands of 
war: -it is frequently a peace measure in the co­
lonial system of every country. There are others 

. which more directly arise out of the m:ce::isities of 
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\Var"'-the admission of foreigners into the mer· 
chant service as well as into the military service 
of this country; the permission given to vessels 
to import commodities not the growtp, produce, 
and manufacture of the country to which they be· 
long, and other relaxations of the act of navi· 
gation, and oth€r regulations founded thereon: these, 
it is true, take place in war, and arise out of war; 
but then they do not arise out of the predomi. 
'/lance of the enemies' jorce, or out of any necessity 
resulting therefrom; and this I take to be the 
true foundation of the principle. It is not every 
convenience, or even every necessity, arising out 
of a state of war, but that necessity which arises 
out of the impossibility of otherwise providing 
against the urgency of distress, inflicted by the hand 
of a superior enemy, that can be admitted to pro­
duce such an effect. Thus, in time of war, every 
country admits foreigners into its general service­
every . country obtains, by the means of neutral 
vessels, those products of the enemy's country ,yhich 
it cannot possibly recei,'c, either by means of his 
navigation or its own. These are ordinary mea­
sures, to which every country has resort in every 
war, whether prosperous or adrerse: they arise, it is 
true, out of a state of war, but are totally independent 
nj its events, and have therefore no common origin. 
with those compellcd rela.rations of the colonial mono­
poly; these are acts of distress, signals of defeat 
and depression; they are no better than partial 
smrenders to the force of the enemy, for the mere 
purpose of preventing a total di·spossession. I 
omit other observations which have been urged and 
have their force: it is sufiicient that the yariations 
alluded to stand upon grounds of a most distinguish­
able nature." 

On comparing the argument of the counsel ,,,ith 
the discourse of the judge, there is but too much 

~I ~ 
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room to remark, that there are in the former a 
coolness and clearness not unworthy of the bench; 
and in the latter a florid and fervid style, which 
might have been less unsuitable to the zeal of the 
bar. But it is more important to examine and 
,\(~igh the efrect ,vhich their respective reasonings, 
~o far as those of the judge can be extricated from 
the general and somewhat obscure expressions 
\:mployed by him, 'ought to have on the point in 
question. 

The reasoning at the bar is simply this-that as 
Great Britain is herself in the practice of opening 
to neutrals, in time of war, channels of navigation 
and colonial markets, which she shuts to them in 
time of peace, she ought to allow, or might rea­
conauly be presumed to allow, as equally lawful in 
time of war, a like relaxation of the colonial system 
of her enemies. . 

The judge docs not deny the fact that Great 
Britain is in the practice of relaxing in time of war 
her ~,y:,telll of colonial trade. He does not deny 
the inference that a like relaxation would be 
«(lually lawful on the part of her enemies. It 
might have been expected, therefore, that in his 
reply he would have allowed to the enemies of 
Great Britain the same right to capture neutrals 
trading with her colonies as is exercised by Great 
Britain against neutrals trading with the colonies 
of her enemies; and have contented 11imself with 
the advantage enjoyed by Great Britain in ~er 
superior means of. intercepting the neutral trade WIth 
her enemies, and of preventing her enemies fro~ 
intercepting the neutral trade with herself. ThIS, 
it would seem, was a more consistent, and also a 
more politic, ground to have taken. The judge 
was of a diflerent opinion. Unwilling to make, 
en.'ll that degree of concession, he attempts to re­
tain the privilege claimed by Great Britain, and at 
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the same time withhold it from her enemies, by 
certain. distinctions between the two cases. With 
what success the distinctions are made is now to 
be seen. 

One of the distinctions is between a colonial 
trade which is frequently opened in peace, as in the 
case of free ports, and a colonial trade opened in 
war only. 

,The example of free ports was not very happily 
chosen; for it has been seen that the trade from 
such ports in the French West Indies to the t' nited 
States was not excepted in the British orders on the 
subject of neutral trade with the colonies of France; 
nor is it known that any such e~ception has been 
made in the British courts of admiralty. 

The distinction, however, fails ill its essential 
point. It is not an uncommon thing for relax­
ations to take place in time oj peace as well as in 

-time of war, in the colonial monopolies of all the 
European nations. The Spaniards, the French, 
and ·the Dutch *, never fail to open their colonies 
to foreign supplies, whenever a scarcity, or -other 
cause, renders it inconvenient to supply them from 
European sOUl'ces. Even on this ground, then, as 
admitted by the judge himself, a neutral trade with 
enemy's colonies would be lawful in time of war. 

Another distinction is intimated between the or~ 
dinary measures of relaxation -to which every 
country has resort in every war, whether prosper­
ous or adverse - and unusual measures of relax~ 
ation produced by a peculiar state of the war. 

Here again the distinction directly militates 

* It is well known that the Dutch island of Curacoa, as 
well as that of St. Eustatius, has been constantly open in time 
of peace to the trade of foreigners. The orders, however, of 
Great Britain, cxtcnd C'qually to those i,Jands, with the ot~ler 
\;ulvnial pu",cs,iulls of her ellemies. 
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against the object for which it is- made, it being 
well known to be an ordinary measure with the 
enemies of Great Britain, in all modem wars at 
least, to open their colonial ports to neutral sup-
1" "s. Prior to the American revolution, Great 
B"ltain had, in these states, resources which ren­
dered it unnecessary fi)r her colonies to invite sup­
plies, if iudeed they could have been obtained, 
from any foreign sources. In her wars since that 
event, she has followed the example of· her ene­
mies in relaxing her colonial system, as far as was 
necessary to obtain supplies from the sources and 
through the channels which furnish her enemies. 
At this moment her islands are as open as the 
colonies of her enemies to the supplies and the 
"essels of the United States, with this difference, 
indeed, that her ports are opened by regulations 
more temporising and more special than those 
of some, if not all, of her enemies, and there­
fore, with pretensions to legality according to her 
own standard, inferior to those of her enemies. 

The remaining distinction is the sole fortress on 
which the deie;ce of the principle maintained by 
the judge must depend. This distinction is so 
novel, and in its appearance so refined, that in ex­
plaining it some difilculty was naturally felt in 
the selection of apposite expressions. A critic, 
tinctured with want of candour, might be tempted 
to exclaim, that a distinction between a neces­
sity arising out of a state of war, and a necessity 
arising out of an impossibility, which impossibility 
arises out of a state of war, was' a subject less 
proper for discussion, than for a less serious treat­
ment. 

The judge, however, cannof be justly charged 
with a want of meaning, whatever may have been 
his difficulty or Lis cmltion in expressing it. It. 
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may be collected, with sufficient certainty, that 
he meant to establish the right of Britain and the 
want of right in her enemies to interrupt neutral 
commerce, on the predominance of force, on the 
decided superiority at sea, which she' enjoys, and 
on the inferiority of force under which her ene­
mies labor. 'Vhen she opens her colonial ports 
to neutrals, although it arises out of a state of. 
war, it does not arise, like theirs, out of the predo­
minance of the enemy's force. This predomi­
nance he frankly declares to be the true fOllndatio1~ 
of the principle. 

And thus we are arrived at the true foundatioll 
of the principle which has so often varied its atti­
tudes of defence, and, when driven fi'om one stand, 
has been so ready to occupy anothel'. Finding no 
asylum elsewhere, it at length boldly asserts, as its 
true foundation, a mere superiority if force. It is 
right in Great Britain to capture and condemn a 
neutral trade with her enemies, disallowed by her 
enemies in time of peace, for the sole reason that 
her force is predominant at sea. And it is wfong in 
her enemies to capture and condemn a neutral 
trade with British colonies, because their maritime 
force is inferior to hers. The question no longer 
is, whether the trade be right or wrong in itself~ 
but on which side the superiority of force lies? 
The law of nations, the rights of neutrals, the 
freedom of the seas, the commerce of the world, 
are to depend, not on any fixed principle of justice, 
but on the comparati\'e state of naval al'maments, 
which itself may change at every moment, may 
depend on the event of a battle, on the skill of an 
admiral, on the tack of the wind, on one of those 
thousand casualties which verify the admonition, 
that the battle is not always gin·n to the strong, 
ally more than the rael: to the sw in. 
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A government which avows such a principle ~f 
conduct among nations, must fcel great confidence 
in the permanence, as well as the predominance, of 
its own power. 

It would nevertheless not be unwise in any na­
tion to reflcct on the vicissitudes of human affairs, 
and to ask herself the honest question, how she 
would relish the application of the principle, if, in the 
course of events, a maritime superiority should hap­
pen to change sides? - Should Great Britain ever find 
the state of things thus reversed, she might wish, in 
vain perhaps, to let her claim pass silently into obey .. 
allee, as she alleges "as done in the war of 1778. 

Nor would it be less umvorthy of her wisdom to 
reflect, that if a predominance of force on one ele­
ment confers right, a similar right must result from 
a predominance of torce on another element. 

The supposition may be made to press more im­
mediately on her reflexions. Great, Britain as a 
maritime power is as dependent on external com­
merce, as the insular dominions of her enemies 
are, as colonies, dependent on external suppli~s. In 
this general view, the principle which she employs 
against the colonies of her enemies may be turned 
by her enemies against herself. But a more par­
ticular v'jew demands her attention. She has 
a~ready beheld her principal enemy on a coast little 
distant from her o\\'n, by a d~cided preponderance 
of force on land, and a threatened co-operation of 
naval armaments, giving to the war an unexampled 
11ressure on her faculties and resources. The 
wheel of fortulle may re-produce the crisis. Her 
seamen may he taken from her merchant-ships, to 
man her fleets. Her fleets may be called home from 
the protection of commerce to the defence of the 
~t~te. In t.his posture of things, her harvest m~y 
tf!d.l, her eXIstence may depend on foreign food, Its 
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importation on neutral commerce, and the suc~ 
cessful use of this resource, on the right of neutral 
ships to a navigation, not open to them in times of 
peace. With such monitory possibilities I in view, 
ought an enlightened nation, by her own example 
and her own language, to authorise her ,enemies 
to say to her friends-You have no right to stell 
into a trade with our enemy, from which. his mo­
nopoly of the navigation excluded you in times of 
peace; you have no right to import for him 
~!Upplies which are absolutely necessary for his sup­
port, and which the distress I am intlicting renders 
it impossible for him otherwise to obtain. Neither 
have you any right by a trade, also forbidden in 
time of peace, to furnish to his colonies the supplies 
which his command of the sea no longer insures to 
them, and without which they must fall of course 
into our possession. 

What reply could be made to snch an expostu­
lation by a neutral, who had not refused to recognise 
a like claim on the part of Great Britain; and. 
by the refusal, consulted better the interest of Great 
Britain than she had consulted it herself in advancing 
the claim. 

Taking leave of the very distinguished juuge, 
with these observations, some notice is next due to 
Mr. Ward and Mr. Brown. 

A remark that soon occurs on opening the 
volumes of these writers, is, that both of them con­
found the principle here in question, with the 
question whether free ships make free goods; and 
under this confusion bring the former within the 
arguments and the authorities belonging to the latter 
only. The confusion results Bot only from thf" 
more general expressions in which they describe 
the controversy between neutral and bell ige.'cnt 
pations, on the subject of comnwrce, but is pro­
moted by their frequent use of the terms "carry-
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ing trade," without distinguishing hetween the car­
riage of enemies' property in neutral vessels, and 
the neutral carriage of neutral property in channels 
navigated in time of peace by domestic carriers only. 
These questions are evidently and esseQtialIy dis­
tinct; and t he distinction answers, of itself, much 
of the reasoning employed by those writers, and 
most of the authorities cited by them. 

'Vith respect to the consolata del mare, so much 
appealed to by :Mr. 'Yard, it has been already ob­
served, that, however direct its authority may be ' 
against the principle-that enemy's property in neu­
tral vessels is subject to confiscation-there is not a 
sentence in that compilation which directly or indi­
rectly recognises or f~t\-ors a belligerent claim to 
confiscate neutral property, on the principle that it 
is found in channels of trade not open at all, or to 
other than subjects or citizens of the belligerent 
jn time of peace. The negative testimony of the 
consolato, therefore, is completely in favor of the 
contrary principle. 

In recurring to Grotius, Mr. 'Vard is led by his 
own comment on the passage which describes the 
rights of belligerents against the trade of neutrals, 
to conclude that the real question before Grotius 
was that which Grotins said. had been so much and 
so sharply ;l.;itated, namely, whether ~ belligere~t 
had a right to interdict all neutral commerce with hiS 

antagonist; and ~1 r. ,r ard accordingly takes the 
diftlls z.:e ground of maintaining that the neutral 
"claim to a carryinO' trade had never el1tered the 
mind of GrCitius." 0 

If by the "carrying trade" :Mr. 'Yard means 
the carriage of enemy's property, it must have 
been within the view of Grotius; because- he has 
furnished :Mr. 'Vard himself with an authority 
against the lawfulness of such a trade. If by the 
" carrying trade" he meant a trade carried on iu 
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war, where it was not allowed in peace, it is strictly 
true that it appears ne\'er to have entered the mind 
of Grotius. It did not enter his mind, because no 
such particular claim had ever been asserted or ex­
ercised against neutrals. The general claim to 
intercept all neutral commerce with an enemy 
did enter into his mind and into his disell$sion, 
as well as the other particular claims of belli,~c­
rents in the case of contraband and of Llockades; 
because as well that general claim, as those parti­
cular claims, had, at different periods, been asserted 
and exercised against neutrals. To suppose that 
the carrying trade could be unnoticed by Grotius, 
for any other reason than that no belligerent right 
to intercept that particular branch of trade had 
been asserted, would be the more preposterous, 
for the reason suggested by Mr. W' ard, " that 
Grotius lived in a time when his countrymen \\ere 
raising to its height the source of their commerce, 
by rendering their state the emporium of trade, 
and becoming the carriers qf the rest if the lcorld,"­
carriers as well of their own property as of the 
property of others, and in every channel \\hieh 
might be opened to them with profit to the car­
riers. 

Notwithstanding this relinquishment of the au­
thority of Grotius, in relation to the carryillg trade, 
Mr. 'Vard has shown a strong inclination to extract 
from certain terms employed by Grotins, on the sub­
ject before him, some general countenance to the 
British principle. 

Grotius, it must be admitted, 1S less definite ill 
explaining himself in this particular instance than 
he is in others; and much less so than other jurists 
who have SU('Ct 'cdcti him. It is impossible ~t the 
same time to Vnt on his words any construction that 
will avail Mr. "rant. 
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Although the passage has been heretofore analysed, 
it will not be improper to re-examine it with a pal;· 
ticular reference to the argument of this writer. 

Grotius having made his distribution of the ar. 
ticles of neutral commerce into three classes-1st, 
of such as are "'holly of pacific use; 2d, such as 
are wholly military; and 3d, such as are usus anci­
pitis, of a doubtful or double use-enlarges on 
this third class in the words following: -" In tertio 
illo genere, usus ancipitis, distinguendus erit belli 
statns. N am si tueri me non possum nisi qure 
mittuntur intercipiam, necessitas ut alibi exposuimus 
jus dabit sub onere restitutionis, nisi causa alia 
accedat. Quod si juris mei executionem rerum 
subvectio impedierit, id que se ri potuerit qui 
advexit, ut si oppidum obsessum tenebam, 
5i portus clausos, et jam dedito aut pax expecta­
batur, tenebitur ille mihi de damno culpa dato, 
ut (lui debitorem carceri eximit * ," &c. &c. He 
proceeds next to graduate the injuries done to 
the belligerent, and the penalties due to the neu­
tral, according to certain distinctions since ex­
ploded, particularly the distinction between a just 
and unjust war, on ,,\'hich he founds a rule:-" Quod 
~i prceteria evidentissima sit hostis mei in me in­
justicia, et ille eum in bello iniquissimo c017jirmet, 

"* This passage stands as follows in the English translation:­
.. As to the third sort of things that are useful at all times, we 
must distinguish the present state of the war. For if I caJlno~ 
defend myself without intercepting those things that are sent to 
my enemy, necessity, as I said before, will give me a good right 
to them, but upon condition of restitution, unless I have just cause 
to the contrary. But if the supply sent hinder the execution of my 
design. and the sender micrht have known as much-as if I have 
besieged a town, or blocked up a port, and thereupon I quickly 
expect a surrender Qr a peace-that sender is obliged to make me 
satisfaction for the dama~e that I suffer upon his account, as much 
as he that shall take a prisoner out of my custody." 
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jam non tautum civiliter tenebitur de damno sed et 
criminaliter, &c." 
Fro~ this text Mr. Ward makes the following 

deductIOn: - "The tenor of these words - , statU$ 
belli,' which is a general description; of 'juris exe­
cutione,' which is the very right to take arms; of 
~ pax expectabatur,' which is a final termination of 
hostilities, not surrender of the besieged place; and 
lastly, of 'bello confirmet,' which is demonstrably 
applicable to the whole field of war-These, he 
says, prove him to be occupied with the general 
plan of operations, and th~ general exigencies of 
a state of hostility." 

The great importance attached to this passage in 
Grotius, and the extensive consequences drawn from 
it by this learned champion of the British l'rincipl~ 
will be apologies for a more critical attention to 
the passage than it could be thought of itself to 
require. 

Whether Grotius did or did not limit his mean­
ing to the nature of contraband articles, and the 
case of blockades, it is demonstrable that his 
words are inapplicable to the distinction between 
a trade pt:;rmitted, and a trade not permitted, ill 
peace. 

1. According to Grotius, the articles in ques­
tion are of the third class only-the class of a 
doubtful or double use. The principle of Great 
Britain makes no such distinction. Articles of 
every class and kind, found in the new channel of 
trade, are rendered unlawful by the channel itself, 
however inapplicable they may be to the uses of 
war. 

2. According to Grotius, it is one state of war 
compared to anoth~r. state of w~r tha~ is to be 
distino-uished -" dlstmquendlls ent beth status." 
Acco~Jing to Great Britain, the essence of the 
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distinction is between the state of war and the state! 
of peace, or rather between the state of the' muni4 
cipal laws of commerce in time of war, and the state 
of those laws in time of peace. 

3. According to Grotins, the right to intercept 
the neutral commerce accrues from its particular 
necessity as a measure of defence: according to 
Great Britain, the necessity is not the criterion. 
If there be no such necessity, the trade is con­
demned, in case the channel w.ere unlawful before 
the war. Be the necessity what it may, the ,trade 
is free, if the channel was lawful before the 
war. 

4. According to Grotius, it must be such a ne­
cessity as he had elsewhere pointed out-" ut aHm 
eXjJosllimus." The British advocates have not under­
taken to show any other passa'ge of Grotius giving 
the explanation which their principle requires. No 
such passage exists. . 

5. According to Grotius, the articles rntercepted~ 
if no other cause prevent, are to be restored. Ac­
cording to the British decisions, no such restitu­
tion is due: both vessel alld cargo are confis­
cated. 

6. Finally-the war to 'rhich Grotius refers, 
when he uses .the expression "bello conjirmet," is 
" a war of the most evident injustice" -" eviden­
tissima injusticia; bello IXIQUISSIMO c011.firmet," 
n?t. bel!o conjirmet, as cited by Mr. 'V'ard. The 
dlstmctlOn between just and unjust war does not 
enter into the principle on which Great Britain 
founds her belligerent claim. It is, in fact, dis­
claimed by Bynkershoek*, who succeeded Grotius; 

* The whole pa~sage is criticised, and, in several particulars, 
censured, by Bynkershoek' whose comment, at the same time, 
shows that he understood Gr~tius, not ill the sense of Mr. Ward, 
but in that here assumed.- LIB.!. c. xi. 
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nnd though countenanced by Vattel,. is generally un~ 
derstood to be excluded from questions effecting 
belligerent and neutral rights. 

Whether the text of Grotius, therefore, is to be un· 
derstood as c(»lfined, or not confined, to the case of con­
traband and blockade, it cannot possibly be applied 
to the case of a trade asserted to be unlawful in war, 
merely as being a trade not permitted in peace. 

It may be observed, nevertheless, in justice to 
Grotius, that his meaning ought, in fairness, not 
to be extended beyond the cases of contraband ahd 
blockades: First, because it is the only construc­
tion that can satisfy one part of the text; whilst 
the terms used in the other part are by no means 
i~consistent with that construction. The expres~ 
Slon least apposite to the case of a blockade is that 
of "pax expectabatur," or "the expectation of 
peace;" as an e,-ent which might be fmstrated by 
the neutral commerce. But there may certainly 
be wars where peace, itself might depend on a 
blockade. It is obvious that a blockade of parti­
cular ports-such as that of Amsterdam, the chief 
emporium of the country of Grotius-might in­
fluence the question of peace, as well as the question 
of capitulation. Or to state a case still more 
decisiv~- a state at war may consist of little 
more than the place actually blockaded. Venice 
and Genoa formel'ly, Hamburg at present, are 
examples. A close and continued blockade of 
such places as these would necessarily involve a 
question of peace with that of a surrender. 

Again-the meaning of Grotius ought not to 
be extended, as Mr. Ward extends it, beyond 
those two cases of contraband and blockade, "to 
the general plan of operations, and the general eKi­
gencies of a state of hostility;" because this con­
titl'uction i~ djrectly at variance "ith the principle~ 
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heretofore cited from Grotius; particularly in the note 
where he condemns the practice of England and 
Holland in their general prohibition of neutral trade 
with her enemy. 

But the construction attempted by Mr. Ward 
not only puts Grotins at variance with himself: it 
puts :Mr. Ward at variance with himself also, a& 
well as with the limits afiixed to the principle by 
his own government. For if the belligerent right 
laid down in the passage of Grotius be not re­
:;trict('(1 to contraband and blockades, and cannot 
be applied to the British distinction j between a 
trade in waf and a trade in peace, but extends to 
the general exigency of hostiliti~s, it is impossible 
to deny to belligerents a right to intercept all neutral 
trade with their enemy, whenever the state of the 
,,-ar, the accomplishment of justice, or the expecta .. 
tion of peace, prescribe it; or, whenever a neutral 
trade may be calculated to cOl?firm an enemy in the 
'War. This consequence is inevitable. Yet Mr. \Vard 
expressly *', in another place, disclaims any such 
a latitude in the rights of war, with an exultation 
that his country had once, and once only, attempted 
it; and, on seeing its injustice, candidly renolUlced 
the a~tempt. 

The observations -which have been already made 
on Puffendorf, and on his letter to Groningins, 
cited by Barbeyrac, afford a a conclusive reply to the 
use which Mr. \Vard faintly endeavors to make of 
that authority on the point here in question. He 
seems, indeed, in general, rather to cOlnbat it as 
an authority claimed by an opponent, than to claim 
it as of much weight in his own scale. 

Bynkershoek and Heineccius, though jointly ci­
ted as explicit authority for the principle that free 

* See \Vard's Treatise, &c. p.,. 
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ships do not make free goods, are neither of them 
appealed to by Mr. Ward as supporting the prin­
ciple that a trade not allowed in peace was unlawful 
in war. This silence of Mr. Ward, considering 
his spirit of research~ and his zeal for this latter 
principle, may reasonably be ascribed to his discovery 
that he could gain nothing by bringing it to the 
test of those authorities. 

The same inference may be drawn from his silence 
with respect to the authority of Vattel, as to a trade 
of that description. . 

In Hubner, whose authority it is a great object 
with Mr. Ward to discredit, he finds a half con­
cession, to which he does not fail to Sllmmon a 
marked attention. Hubner, it seems, referring' 
to the case of a neutral trade with an enemy's co­
lonies, opened on account of the war, admits that it 
is su~ject to some ullcertainty - " Bue/que incerti­
tude." He immediately su~joins, however, "that 
he does not see why neutral sovereigns should re­
fuse themselves so (;onsiderable a benefit when it 
offers, provided they austain from supplying those 
colonies with any merchandise \\ Itiel! is prohibited 
in war. It is true," he adds, "if, besides that 
tl~ey are careful not to carry provisions thither- by 
which I mean articles of the first and second 
necessity, which, in time of war, are fully and more 
than equivalent to contraband of war properly so 
called - then it is et'idcnt that neutral nations may 
lawfully carryon that commerce, because the prin­
('ipal callse of its being opened to them during the 
war will Hot b:l\e had the etlect intended to be pro­
duced; by means of which, that commerce will no 
longer have any thing that may directly influence the 
war, and which. consequently may be an ob~ect 

* Saisie, b. I. c. 4. sec. 6. 
X 
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of ~he right wh~ch beIl~gerent natiOns have of op .. 
posmg every tIung whIch tends to the immediate 
assistance of their enemies." In this ramble of 
Hubner from the plain path, in which he com­
menced his answer to the uncertainty suO'O'ested by 
himself, he bewilders both himself amt' his sub­
ject, and lays a foundation for real uncertainties, 
in his attempt to remove an imaginary one. How 
could distinctions be maintained, in practice, between 
provisions of the ilrst and those of the second necessity, 
and between both and all other provisions? What 
is meant by the right which belligerent nations have 
of opposing erer.1J thing, which tends to the immediate 
assistance of their enemies? 

But were the concession free from these incum­
brances, it could not avail the advocates for the 
British doctrine: First, because the concession is 
limited to the colonial trade, not extpnding even 
to the coasting trade: Secondly, because it is 
limited to the case of those necessary supplies to 
the cotonies, which were the object in opening the 
trade to neutrals; whereas the British doctrine 
extends to all trade to andJrom the colonies. 

If any thing further be requisite to invalidate this 
fugitive concession, or rather hesitation of Hubner, 
it is amply furnished by Hubner himself, in sec. 5 of 
the same chapter and book, in which he systematic­
ally establishes principles by which the rights of 
neutral commerce are to be determined. 

" But let us suppose," says he, "that the com­
merce of a neutral nation with one of the belli­
gerent parties, however innocent it may be, should 
indirectly strengthen the latter, does it follow 
that his adversary' has a right to hinder it, to 
th~ detriment of the neutral nation, who, in 
carrying it on, neither had nor could have that 
particular object in view.; which merely exer-
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tises her industry as in time of peace; arid which, 
besides, will be very glad to trade with that same 
adversary, upon the like terms, as far as his com­
mercial·laws will permit, and the nature and interest 
of its own commerce may require? 

"To attempt to render a neutral state responsible 
for the increase of the strength of an enemy, because 
that increase arises from the commerce which that 
state carries on with him, is to impute to one a thing 
which he has caused by mere accident." 

Again-" Neutral nations, by trading with those 
who are at war, merely avail themselves of their 
incontestible right. Now, whoever makes use of 
his right, and merely does so, never can do an injury 
to another which he can have a right to complain 
of. The possible consequences of just, innocent, 
and lawful acts, never can hinder us from doing 
them; at least, there is no one who has a right 
to prohibit us, &c." 

With such principles in his mind; it is not won­
derful, that, if Hubner was started, as Mr. ,\\T ard 
expresses it, by the terms of his own premises, 
he should be more startled at his own concession. 
and that, finding himself at a loss to explain the 
ground on which such a claim as that of Great 
Britain could in any degree be reconciled with the 
rights of neutral commerce, he should be in a 
hurry to resume his principle, "that there is llO 

reason why sovereign states who are neuter should 
refuse the advantage presenting itself, provided 
they abstain fram supplying colonies with contra. 
band." 

Hubner wrote in the war of 1756. Another 
D.lIlish writer, Hennings, published a treatise on 
" Neutrality," in the interval between t4e war of 

N~ 
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1778 :lnd the war of 1793. His authority is preCise 
and peremptory against :Mr. Ward. 

After the capture of Grenada and the Grena­
dines by the French, in the war of 1778, an act 
was passed by the British parliament"* "to protect 
goods or merchandise of the growth, produce, 01' 

manufacture of those islands, on board neutral 
vessels bound to neutral ports during the present 
hostilities," with provisoes, that the protection 
should not extend to cargoes from any other island, 
nor effect any sentence of any vice-admiralty court, 
"'hich prior to a givcn day should hayc condemned 
productions of the said islands. 

There is some obscurity in the object and the 
text of this act. To make it consistent, however, 
with itself, as well as with the acknowledgement on 
all hands, that a neutral trade in neutral property 
was free, during that period, with French colo­
nies, it must be understood as intended either to 
('xempt the trade of those islands, which had become 
.French, from the operation of British laws, and 
to put them on the same footing with other French 
islands; or to exempt from capture the property of 
the inhabitants of the islands become French pro­
perty and' French subjects- an indulgence t that 
might be thought due to those who had but just:-

* This act heing temporary, is not found in D. Pickering's 
statutes at large; but is inserted at full length in Henning' ... 
collection of state papers during the war of 1778, vol. 2. 
p.114. 

t So great was the disposition to assuage the misfortunes of 
these islands, and perhaps to expiate the omission to defend 
them, that the Dutch, their enemies, were permitted by an addi­
tional instruction to trade with them, as also with St. Vincent 
and Dominica, freely as neutrals, for four months. - 2 Hell. 
p.l05. 
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ceased to be British subjects, and who might be 
restored to that character by a peace * . 

Hennings, however, conceiving the act to have 
been intended to legalise a neutral trade with 
French colonies, which otherwise might be sub-· 
jected by the British courts to condemnation, is 
led to the following assertion of the law of nations 
jn opposition to such a principle: 

"An important subject which ought to be here 
noticed, is the trade with the colonies in America. 
Is there any principle on which the sugar-islands in 
the West Indies onght to be considered as block­
aded? And if there is no such principle, "lty is 
the permission of Great Britain reI] II; red tor neutral 
ships to take sugars from the islands of Grenada 
and t11e Grenadines, since those isLu;ds have fitllen 
into the hands of the French, and the French had 
opened 'a free trade to Martinico, and to their other 
islands, &c." 

"This law is el1ident{1} contrary to the rights of 
neutral 'powcrs; and they might refuse to acknow­
ledge its obligation, as Frahce alone has a right to 
permit or prohibit trading with her colonies; and, 
as long as she permits it, no neutral ought to be mo­
lested therein." 

Hubner and I-Ienning appear to be the only 
writers who have taken notice of the I'I'inciple ill 
question. The former, haring written at a period 
when the principle wa;.; ill operatioll, was doubt­
less influenced by that consideration. The atten-

* If the act is to be construed as a proof that the parliament 
.lid not think the general tmlle of neutrals with cn"lIlY colonies 
justified by the hili' of nations, and thcrefore, as rtlliuiring a 
'I" ... ial Ic~ali,ati()11 by this 3et. it st\'ell~hens the proof that the 
courts thought ot hl'\'wj,c; si m'l' t hl'\' l.:ulltillllcti to I"l'\t""c neu­
trals taken in the general trade- \I ith cnemy colonies, in spite 
of the CODstrll(tive denial ofit~ l~'gality hy this act of parli;~. 
lIIent. 
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tion of the latter seems to have been drawn to the 
su~ject by the act of pa.rliament concerning Gr¢nada. 
and the Grenadine~) which he was inserting in his 
collection of state papers, and by the construction 
which he gave to the purport of that act. 

The other nUmerous writers of most modern 
date, though generally strenuous .advocates for the 
neutral rights of commerce, make no allusion to 
the British principle; for it would be absurd to 
regard in the light of an allusion to, and conse­
quently a recognition of, this particular principle, 
the language they happen, to use in stating the ge­
neral principle, that. when war arises between some 
pations, the nations at peace with all are to pro­
ceed in their trade with all on the same footing 
in time .()f war as they did before. the war broke 
out. The obvious meaning of these phrases ia, 
that, with the particular exceptions of contraband 
and blockades made bv all of them, the neutral 
right to trade with a nation at war remains the same 
as if that nation was at peace, and consequently 
the right to trade to whatever places in whatever 
articles, and in whatever vessels, their regulatioll!\ 
might mutually permit, That such must have 
been the intention of such writers as Galiani, Azuni, 
and even Lampredi, as well 3$ of Schlegel and 
the German writers, cannot be questioned, -with­
out setting up a forced construction of a particular 
phrase, in opposition to the whole tenor pf their 
publications; without supposing, that whilst they 
contend for the general system of the armed neu­
trality, of which this is an essential principle, and 
have for their main object the enlargeqtent of neu­
tral rights, they could, by a loose stroke of the 
pen, sacrifice a neutral right, far more important 
th~n those which they tcC!k up their pens to ~ain,-, 
tam. Such suppositions camiot fer a mome~lt Le 
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entertained. Nor indeed have any of thepartisan3 
of Great Britain undertaken to advance them. 

With respect to the opinion of these very late 
writers, indeed, it is impo~; lIe to doubt that 
their sentiments are in opp~ition to the belligerent 
principle of Great Britain. If they have not been 
more expressly so, their silence is readily ex­
plained by the period when they wrote; that is, ai'll r 
the abandonment of the principle during the war 
of 1778, and before their attention could be called 
to the subject by the occurrences of the war of 
1793. As late even as the year 1799, it ,,'as af­
firmed, at the bar of th(; high court of admiralty, 
that" in the late practice of this court, d/lrillg lliis 
war, there have be(!n a \ aridy of ('as( 's from the 
French and Dutch colonies, in "hich the court 
has either ordered further proof, or n'o;\ Url'( 1 in the 
first instance"." And in a prior ca"t', in tlte same 
year, sir \Villiam Scott, in revly tu an arguml'llt 
at the bar, that the illegality of a trade lJL't\\l'l'll the 
mother countries and their "Test Indies had been 
in a good measure abandoned in the dCl'i~iull:; of 
the lords of appeal, does not. pretend that any 
contrary decisions had taken place. lIe says only 
:-" I am not acquainted with any decision to that 
effect; and I dOllbt ,"cry much whethcr any deci­
sion ]Jet made has given l\cll an indirect countenance 
to this supposed dereliction of a principle, rational 
in ib;dt~ and conformable to all gcncral rea:-;oning 
on the sllbjcctt." En'!1 the or,\crs of council, 
commencing in Jamwry 179:3, could not hayc )'(,Cll 

known to these writers; and if they had, \\"l'I'C so 
Joosdy expressed, so frl'quel~tly chm,lged, alld had 
their dll~cls at :;0 ~:;rl'at i.L distance frum European 
jurists, that the innovation could nut be ("xp,t...'lfll (.) 

* 2 Rob. p. ) '!'2. 
+ 1 Hul>. p. '2,;,). 
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become an immediate subject of their attention and 
discussion. 

To the incidental hesitation 01 r-lUoner, men, op­
posed by his own deliberate explanation ·of his 
principles, are to be opposed the direct authority 
of one of his countrymen, and the unanimous au­
thority of a host of modern writers, all of a date 
later than Hubner, arid many of them' more distin,. 
guished for their talents and tlieir emdition on sub­
jects of public law. 

It will be found that Mr. 'Vard is not more sue­
'cessful in his definitions and reasonings on this 
subject, than in his appeal to the authority of 
jurists. 

That the obscurity and incongruity into which 
this heresy in public laws betrays the votaries who 
engage in its defence, may be the better seen, Mr. "T ard shall be exhibited in his own words:-

" Let it be remembered, therefore, that the 
question on the part of the belligerent is not, as has 
been grossly snpposed, whether he has a right to 
interfere with the neutral, but merely whether he 
cannot pre\'ent the neutral from interfering with 
him? In other words, whether, when the former 
extends the bounds of his trade not with but for a 
belligerent, not only purchases what he wants for 
his 'own consumption, or sells his usual peace. 
supply of articles, but sells to him articles which 
may b~ easily converted irito the means of annoy­
ance, or even turns carrier for his oppressed friend, 
who us~s the surplus strength which is thus afforded 
himagain~t his opponent; whether in such case tl~e 
other bell:gerent has no reason to be offended, ann 
to reclaim tho'se rights ,vhich the pretended neutral 
is deposei:l to deny him. This is, in fact, t\W tfue 
<;t ate of the question *." 

P. 4-~ 
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~( In granting, therefore, the fair and unreasonahle 
fl1joyment of their privileges to neutral natiollS, 
there must always be added the fair and reasonable 
caution that they use them S0 as not to hurt the 
belligerent; and that I may not seem to entrench 
myself in generals "ubi scepe 7Jel'satur error," I 
would add that they have certainly no right to use 
them in anyone, the smallest degree more than 
they did in times of peace, nor even in so great a 
degree, if such augmented, or the ordinary use of 
them, bears im,mediate mischief to either bellige­
rent. For example, they may increase their pur~ 
chases to any amount in the belligerent countries, 
provided their own consumption requires it, and 
provided they remain domiciled in their own coun­
try. But if they persist in carrying, much more if 
they extend their faculty of carrying, for the belli­
gerent, where the latter was in the habit of carrying 
before-and if, in consf'quence, he is enabled to 
<;omc to the battle, and to stanu the shock of war, 
with augmented stl'ength, which he nevel' would 
nor could have possessed, without it - I see little 
or no difference between this and an actual loan of 
military assistance. All the distinction is, that hC'! 
substitutes his own people in the place of taking 
foreio'ners; for every man which the neutral ieneh; 
to h~ trade enables him to furnish a. man to his own 
hostile Heets. In other \'Tords, it enables him to 
meet his enemy with undimini:;\lC'J forces, and yet 
presel're entire his sources of revenue; when, if it 
wa.s not fOl' this conduct of tile neutral, either the 
forces or the revenue of the belligerent must be 
dimilli"l1l'd •. 

" AcC'ol'lling to our principles, the same reason 

'* P 8-9. 
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whIch applies to contraband applies to all nocent 
cases whatsoever." 

A complaint, in general terms, that a' power 
which had hitherto stood by should step' in and do 
that for the belligerent which he was no longer able 
to do himself, introduces the following passage:­
"To come a little more into the detail and appli­
cation of this argument, let us suppose, as was the 
case with France, a heavy duty on foreign freight 
had formed an almost fundamental law of her own 
commercial code; which, in times of peace, was a 
kind of navigation-act amounting to an interdiction 
if foreign inteljerence; and that of a sudden, 
while engaged in war, wanting her sailors, perhaps 
her merchant-ships, for hostile expeditions, at the 
same time wanting the pecuniary and other sources 
of her trade, which would thus be extinguished, 
she applied to nations calling themselves neutral, 
by taking oil' this duty, or even by bounties, to 
carryon this trade. Here is· a proof how neces­
sary this ,trade is to her exigencies, and how im­
possible it is to preserve it consistently with her 
warfare. But where is the man of plain under­
standing, and uninterested in the question, who 
would not determine, that, if the neutral accepted 
the offer, that instant he interfered in the war, 
&c. ? .. " 

"These observations apply very generally to all 
the carrying trade, but they more particularly 
apply to that specific claim, in the first article of 
the armed nentrality of 1780, to navigate freely on 
the coasts, and from port to port of nations at 
war. In so far as the coasting trade of a nation 
1., more valuable and more necessary to its exist-

.{ P. xi. 
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ence than its' foreign commerce, in just so far i§ 
the interposition of neutrals more powerful in its 
favor*." 

These extracts cannot be charged wsth pervert· 
ing or mutilating the argumentative part of Mr. 
Ward'i vindication of the belligerent claim in 
question. 

The views of this claim, which :Mr. W' ard here 
gives, are, it must be confessed, so vague and so 
cOQfused, that it is diffIcult to fix on the real mean­
ing of the writer. As far as it can be reduced 
to any thing like precision, he appears to be at 
variance with himself; and what is, perhaps, not 

. less .. extraordinary, at variance with sir 'Villiam 
Scott; sometimes going beyond the belligerent 
claims of the judge, an.d sometimes relinquishing 
~ Pfl.J,t of them. 

Thus, on comparing him with himself, he first 
allows neutrals to increase their purchases to any 
amount, provided their own consumption require 
it. He next states, that the neutral privilege is 
not only not to be used in the smallest degree more 
than in peace, hut not in the ordinary degree, if 
it bears immediate mischief to either belligerent. 
Finally, he maintains, that the same reason which 
applies to contraband applies to all nocent cas!.:;; 

'whatsoever. 
On comparing him with sir William Scott, 111'. 

Ward admits that neutrals have a right to tra<1(', 
so far as to purchase and increase their purchases, 
to the amount of their own consumption. It ha~ 
been sufficien-tly seen that sir \Villiam Scott, and 
indeed his superiors both in the admiralty and e:xe­
cutive departments, oonsider the trade of neu­
~rals beyond the pernllSSlOn to trade in peace, HS 

* P. xii. 
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merely a relaxation of the rights of war. Here then 
he stops short of sir "Tilliam Scott. 

If we are not to consider that as his real meaning, 
but· pass on to his next posit jon, which denies to 
neutrals a traoe, f''ien in the .ordinary degree, if it 
bears immediate mischief to a belligerent (by which 
the context \iill not permit us to understand al).y 
possible allusion to contraband), he here expressly 
contradicts sir 'Villi:l1l1 Scott, who lays it down 'with 
emphasis, ,~ that the general rule is, that the neutral 
has a right to carryon in time of war his accustomed 
trad,· I u the utmost e,rtent of which that accustomed 
tradl' is capable." 

If \ve recur to his last and most rigorous posi­
tion, that all lIocent cases whatever are within the 
reason applicable to contraband, he must be still 
more extensively at variance with sir "Tilliam Scott. 

In support of the claim, whatever be the extent 
in which he means to gire it, 1\11'. W' ard urges .the 
unlawfulness of a neutral trade, -which "is not with, 
but for, an enemy." This has been a very favor­
ite phrase \\·ith the patrons of the British claim. 
It probably was fIrst used in expressing the fiction 
by which nentral :-;liip~, licensed to trad,e with the 
French colonie~, ,",'ere cO~1\"f'rtec1 into French ships. 
In its application to the subf>cquent pretext, which 
determines the channel of trade itself to be un­
l~wful, i.t is not ('a~y to find any distinct significa­
tIOn. It by trading for an enemy be meant car­
rying, in neutral vessels, enemy's property, the 
phrase has no connexion with the present ques.,. 
tion; which is not, whether enemy's property in a 
neutral ~hip be liable to capture, but whether neu­
tral property in a neutral ship, in a particular chan­
nel, be a lawful trade. If by trading for an enemy 
be meant carrying to or from his ports neutral 
property, where he used to carry it himself, thell 
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it cannot be any thing more than trading with, not 
for, him during the war; as he traded with, not for, 
the neutral nation before the war, and the case is 
nothing more than a relaxation of a navigation­
act. If by trading with an enemy he meant car­
rying neutral articles of trade, which he would 
neither carry himself~ nor permit to be carried by 
neutrals before the war, but the carriage of which 
he permits both to neutrals and to himself during 
the war, this can no more be trading FOR, not 
WITH, him, than it \Y<.1S trading FOR, not WITH, 
eaclt other, for either to carry to the other, during 
war 01' peace, articles at one time prohibited, and 
then permitted by the other; and the case is no­
thing. more than a relaxation with respect to the 
articles of commerce, as the fi)rmer was a relax.­
ation with re,;pcct to the vessels transporting the 
articles. The same distinctions and inferences 
are generally applicable where particular ports, shut 
at one time, come tu be opened at another. 

The eS~'eIlCC of the argument, supposed to be 
compressed into tlii" equivocal phra~e, thus crapo­
rates altogether in tltL: analysis. It either means 
nothing that is true, or nothing tllat is to the purpose. 

But the real hinge on which the reasoning of 
Mr. Ward turns, is the injury resulting to one 
belligerent, from the :'1I1vantage given to another, 
by a neutral whn..;c ships and llJarilll:rs carryon 
a trade previonsly carried on by the beliigerent 
himself, and which, CIIlIsL'{lllcntl y, enable the bel. 
ligerent to flllploy hi:> own ships and mariners in 
the operations of war, withont en..:ll relinquishing 
the revenue which ha-; its sources in cummerce. 
Between this and an actual loan of milital'Y assist­
ance by the neutral, Mr. 'Vard can see no diflel'­
ence; and this is the most plausible consideration 
perhaps which could be urged in the cause which 
he defends. 
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But unfortunately for this defence, it is completet1 
subverted by three other considerations:-

1. The argument is just as applicable to cases 
where the vessels of the nation, before it was at 
war, were actually employed, without any legal 
exclusion of those of the neutral nation, as to 
cases where there was a legal exc1usion of foreign 
ves~els before, and a legal admission of them during, 
the war. In both cases, the belligerent vessels and 
seamen, as far as they are liberated by the substi't 
tution of foreign vessels and seamen, may be addea 
to his military strength, without any diminution of 
his exports and imports, or of -the revenues con­
nected with them. Either, therefore, the argument 
must be extended (which will not be undertaken) 
to the latter case, or it loses its force as to the 
former. 

2. It has been shown that Great Britain does 
herself thus relax her navigation-act, and avow­
edly for the purposes of substituting neutral ves~ 
sels and mariners in place of those which she 
finds it expedient to employ in the operations of 
war. Mr. Ward must therefore either relinquish 
his argument, or condemn the practice of his own 
government. 

S. This fundamental argument of Mr. Ward is 
expressly thrown out of the question by sir William 
Scott, who admits that Great Britain, like all coun­
tries, in aU wars relaxes her navigation-acts,. and 
other regulations founded thereon, in order to 
obtain the service of foreigners with their vessels,. 
where she did without it in times of peace; but that 
these relaxations, though they arise out of a state 
of war, do not arise from that predominance of 
force which he takes to be the true foundation of 
the principle *' 

.. 2 Rob. p. 171. 
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'Vhen Mr. 'Vard then asks" 'Vhere is the man of 
plain understanding, and uninterested in the question, 
who would not determine, that, if the neutral 
accepted the offer (of a trade f!'Om which the ships 
and seamen of the »elligerent were withdrawn for 
the purposes of war), that instant he interfered in the 
war?" A man may be named, whose determination 
of the question Mr. 'Vard, as may be inferred from 
his eulogies on sir William Scott, would of all men 
be the last to contest. 

On turning to the work of :Mr. Brown, it doc,;; 
not appear that he has presented any vie\\'s of the 
subject which require particular examination. H(~ 
has, in fact, done little more than appeal to the 
authority of sir William Scott, and praise and repeat 
the arguments of Mr. Ward. 

It may be thought that some notice ought to be 
taken of a discourse of the present earl of Livcrpool, 
prefixed to his collection of treaties. It would ilL­
injustice to the distinguished author of that ddencc 
of the maritime principles of Great Britain to Jeny 
it the merit of learning, ingenuity, awl a \Lin lIt' 
candor more than is always found in such di;;C'll~~iull'. 
His attention, however, was almost wholly directed 
to the question, whether free ::;hips make ti'~.~ 
goods-a question not within the limits of thi-; illn'~­
tigation. He has, indeed, a few ~ursory ?bservutiull:" 
such as could not be here notIced mthout gOIIl~ 
into unnecessary repetitions in fuxor of the doctrine, 
that a trade not custvmary in peace cannot be 
lawful in war. These observations he conclude,; 
with one referred to by !\Ir. W'ard, ~h of great 
force, on the general question betWtTII belligerent 
and neutral nations; JI:.1.Illely, .. that it' this right 
were admitted, it would be the inh'rl'~t liT' all com­
mercial states to promote dissensions among their 
neighhors. " 

If there be any plau~ibility in this argument, it i:, 
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certainly all the merit that can be claimed for it. 
The wars which affiict mankind are not produced 
by the intrigues or cupidity of the weaker nations, 
who wish to remain in peace whilst their neighbors 
are at war. They are the offspring of ambitious, 
and not unfl'equently commercial rivalships among 
the more powerful nations, themselves. This is a 
fact attested by all history. If maxims of public 
law are to be tested, therefore, by their pacific 
tendency, such maxims, it is evident,' must be 
favored as circumscribe, not the rights and interests 
of neutral nations, hut the belligerent and com­
mercial interests of their more powerful and walilike­
neighbors. 

As a further answer to the observations of this 
noble author, an;l as a final answer to all the argu­
ments which are dra,,'n from the intrinsic equity or 
conveniency of this principle, the following con· 
siderations mnst hme weight with all candid and 
coml:Jetent judges. 

In the first place, it may be repeated, that on at 
question which is to be decided, 110t by the abstract 
precepts of reason, but by rules of law positively 
in force, it is not sufficient to show on which side 
an intrinsic reasonableness can be traced. It is 
necessary to show o'n which side' the law, as in force, 
is found to be. In the present case, it has been 
shown that this law is not for, but" against, the 
British side of the question. 

But secondly it is denied, that, -if reason, equity; 
or conveniency, were alone to decide the question, 
the decision .vould be dii1erent from that which the< 
law in force pronounces on it. 

'Var imposes on neutral commerce a variety or 
privations and embarrassments. It is reasonable, 
therefore, as well as lawful, that neutrals should 
enjoy the adrantages which may happen to arise 
ftom war. 
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1. In the case of contraband, the articles of 
wbich especially, according to the British cata­
~g~e, may compose an important branch of exports 
In tlI?e. of peace, the commerce of particular nations 
remammg at peace may suffer material defalcations 
from the exercise of the rights of war . 
. 2. In the case of enemy's property carried by 
ne,utral !ihips (as Great Britain, at least, under­
stands and enforces the law of nations), a branch 
of ~rade more or less important to all commercial 
nations, and constituting the most profitable branch 
of. trade with some in times of peace, becomes an 
object of belligerent interruption and confiscation. 

S. In the case of blockades, the abridgement 
and embarrassment to which the trade of neutrals, 
especially those at a distance, is subjected by 
~ar, form other important items of loss on their 
side. This is a belligerent claim, on which much 
might be . said, if the notoriety of its effects, to 
say nothing of its extravagant abuses, did not ren­
der it unnecessary. 

4. The interruptions proceeding from searches 
of neutral vessels on the high seas, the erroneous 
suspicion and inferences which send them into 
port for trial, the difficulty of obtaining all the re­
quisite proofs thereon by the claimant, the delays 
and expenses incident to the. j u~icial proceedin~ 
(more especially where the tnal IS at a great diS­
tance, and above all when appeals still more dis· 
tant become necessary), the changes in .the state of 
markets during all these. delays, wlllch co~yert 
into loss the gains pronllsed. by the expeditIOn, 
the suspension of the ~nel'caw:)le fWlds,. the heavy 
sacrifices and sometimes bankruptCies thence 
ensuing;' all these il1jllries, which war brings on 
neutral commerce, taken together, must surely, 
dlll'ing war, require a very great weight in the op-

o 
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pllsite scale to b'nlance them; anl1 the weight of 
these injuries is sometimes not a little increased by 
the piracies which a state of war generates and em­
boldens. 

The JIl;luries; besides, which are here enume­
rated, are limited to snchproceedillgs as the laws of 
war may be thought to authorise. To a fair esti­
mate of the evils suilered by neutral commerce, 
must be added all those j1buses which never fail to 
be mingled with the exercise of belligerent rights 
on the high seas; the protracted interruptions, the 
personal insults, the "iolent or furtive spoliations, with 
a thousam} irregularities which are more or less in­
separable from th~ proceeding, and whieh can seldom 
be so far vcriiied and prosecuted, to efTect against 
the "Tong-doers, as to amount to a reparation. . 

If the t'vils brought on neutrals by a state of 
,yar "ere to be traced to their full extent, a long 
list of a di~tillct kind ought moreover to .be thrown 
into the same scale. How many condemnations 
are made either directly contrary to the law of na­
tions, or by means of Ul~iust l'resumptiom:, or ar­
bitrarv rules of eyidenc(', a~ainst neutral claim ... 
ants?' How often and how 'severely are the neu­
tral appellants aggrieved by measuring the restitu­
tion awarded to them, not according to the actual, 
loss, but according to the deticient estimates, or 
the scanty proceeds of sales, decreed by ignorant 
or corrupt vice-admiralty courts1o, in places and 

'1(. The character of these courts may be estimated by a single 
fact stated on tile floor of the British ·house of commons, 29th 
April, ISOI-that out of three hundred and eighteen appeals. 
thirty-five t1nly of the condemnations were confirmed by the 
superior court. ~otwithstanding this enormity of abu~es, amI the 
strong !emollstrances. against them, no change wa., made· in the 
courts till about four months before the war was oyer. Thev wert'! 
then put on an establishment somewhat different, but which still 
lea'\"es them a scourge to the fairest commerce of neutrals. 
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under circumstances which reduce the price to - ~i. 
mere fraction of the value? E.xamples of this sort 
might easily be multiplied, but they may be thought 
of the less weight in the present case, a:; they fur­
nish a just ground of resort, from the ordinary tri­
bunals of justice, to those ulterior remedic!> which 
depend on ncgociations and arrangements between 
the belligerent and neutral governments. But 
whatever may be the provisions for indemnity ob­
tained in these modes, it remains an important 
truth, on the present su~jeet., that, l)L'~ides the in­
termediate disadvantage to neutral traders from the 
mere delay of diplomatic and conw'ntional reme­
~ies, the justice stipulated is alwa.\-s r2nderCd rery 
ll1complete, by the difiiculties ill wJ'i(\'ing the 
losses and damages sustained. 

The principle urged against a neutral trade in 
time of war, not permitted in peace, is the more 
unreasonable, because it gives to a tribunal, esta­
blished by the belligerent party only, a latitude til' 
judgement improper to be confined to courts of ju:-:­
tice, however constituted *. 

* The EngliMh courts of municipal law are much celelJratcd 
for the indep'elllient cnaracter of the judges, alld the unil'''l"IlIil\­
of their decisions. The same merit ha~ been claimed for the 
prize courts. In answer to the ubjection made in a PI"1I'<ian 
remonstrance ucrainst the cOllllemnatioll uf Prtlssian ,"e"t'I, during 
the war of li3fl-\'i:t., that the admiralty courts were ex parte 
tribunals, and their <icL'islol\!; not bindin~ On other natiuns-the 
Juke of Newcastle, in his letter inclosing the report of the fuur 
Jaw officers, Uh~l'I'\"'S, ., that these cuurt,. buth ilt'('/"iu/' comts 
" and courts of appeal, ah\"l'~'s dCI'I',I,> according t'J tbe tllli­
" nTsal law of nations only, except In those cases whel't~ VII"­
., ticular treaties \H'twccn the powers concerned have altered the 
" disJlositions of the law of nations." In the report itself it is 
fleclared, "that thi, superior court [Iord~ vf ."1'1"',11] 1'1 I~, , 
hI the same rule which governs the court oi admiralty: VI/', tile 
I.;w of nations, anrl the treaties subsistin~ with t bl neut!.>! 
power whose subject is a partx before them;" :' th,at in ~~Ilglan" 
the crown never intcrf"res With the course of justice, :\0 order 
Qr il/limation is e,er given to all!J judge;" that, "h"d it been 
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cases even where the tribunal has an 
: elation to both the parties, it has eyer 

detn:; "rl proper that the rules of decision 

intended hy J;:Tc,oment to introduce between Prussia and Eng­
lanel a variation In a ly particular from the law of nations,. and 
consequently a new rule for the court of admiralty to decide by, 
it could only be done by a solemn treaty in writing, properly 
authorised and authenticated. The memory of it could not 
otherwise be preserved; the parties interested, and the courts of 
admiralty could not otherwise take notice of it." In the jud~e­
ment pronounced by sir William Scott, in the case of the SwedIsh 
convoy [2 Rob. 295], the independent and elevated attributes 
of his judicial station are painted with his usual eloquence. "In 
forming that judgement," says he, "I trust that it has not. 
escaped my anxious recollection for one moment what it is that the 
duty of my station calls for from me, namely, to consider my­
self as stationed here not to deliver occasional and sldjting opinions, 
to serve present purposes of particular national interest, but 
to administer with imliflerence that justice which the law of na­
tions holds out without distinction to independent states, some hap­
pening to be neutral and some to be belligerent. The seat· of 
judicial authority is indeed locally here in the belligerent country, 
according to the known law and practice of nations; but the 
law itself has no locality. It is the duty of the person who sits 
here, to determine this question exactly as he would determine 
the same question if sitting at Stockholm; to assert no pre­
tension on the part of Great Britain which he would not allow to 
Sweden in the same circumstances; and to impose no duties on 
Sweden, as a neutral country, which he would not admit to be­
long to Great Britain in the same character. If, therefore, I mis­
take the law in this matter, I mistake that which I consider, and 
which I mean should be considered, as the universal law upon the 
question." . 

Does the jurlge either sustain these lofty pretensions, or 
justify the declaration of his government to Pl11ssia, when, a few 
months after, in the case of the Immanuel [2 Rob. 169], he 
observes to the bar, "that much argument has been employed 
on grounds of (:ommercial analogy: this trade is allowed - that 
trade is not more injurious: Why not that to be considered 
as equally permitted? The obvious answer is, that the 
true rule to' this court i" the tert of the instructions. What 
is not found there permitted is understood to be prohibited, upon 
this general plain principle, that the colony trade is generally 
prohibited, amI whatever is not specially relaxed continues ill a 
state of interdiction." 

He is lIot extricated frum these inconsi~tencies by alleging 
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thould be as plain and as determinate as possible; 
in order not only that they might be the surer guide 
to those who are to observe them, but also a better 

that the instructions, the text of which was taken at his rule, was 
a relaxation of the law of nations, within the preroO'ative of the 
crown, and favorable to the interests of the neutr~l parties.­
). "Eecause it Was incumbellt on him, if he meant to keep himself 
above all executive interference with the course of justi,:e, to 
have reserved to him the right to test the instructions by the law 
()f nations, instead of professing so ready and so unqualified a 
submission to the text of them. '2. Because, without examining 
the extent of the royal prerogative, which depends on the local 
constitution and laws, it has been shown that, in some re,<pects, 
the instructions have extended the belligerent claims against neu­
tral commer<:e bt:yond the law of nations, as asserted on the part 
()f Great Britain. 

How far the authority of the instructions has been pursued by 
the high court of admiralty, in opposition to precedent' of the 
superior courts settling the law of nations, is a fit subject of inquiry. 
for which the adequate means are not possessed. 

The opinion has long and generally prevailed, that the arlmi­
ratty courts in England were not those independent and impartial 
expositors of the law of nations which they have professed to be; 
but rather the political organs of the government, so constituted 
as to deliver iti occasional and ~"ijiing views, with reference ta 
the occasional and shifting interests of the nation, belligerent and 
commercial. And it is to be regretted that this opinion is but too 
much countenanced by the series of royal orders and judicial deci­
llions which the last and present war have produced. It would be 
an unjustifiable sacrifice of truth to complaisance, not to ,a,', on 
the present occasion, that with all the merits of the il1ustriol1s <'ivilian 
who presides in the high court of admiralty, the Englishman at least 
is often discerned throurrh the robes of the jnd:c,'" 

This want of confid"ence in the impartiality of the admiralty 
courtR is the less surprising, when it is cOllsidered that the lords of 
ltppeal, who decide in the last resort, are frf''luently statesmen, not 
jurists; that they not only hold their seats in that court at the I.nost 
absolute pleasure of the crown. but are members ~f ,the cab!oet, 
and it may be pl'esumed are, j~ that c~paclty, t~e ~)I'I~lllal adVise!', 
a.nd framers of the very instructIOns which, III their Judlcl:!1 capacity, 
they are to carry illto cflect. . 

With respect to the interior prize comts, orders dll",cth- ad­
dressed to them are neither unusualllor concealed. As an r'"ample, 
take the oruers communicated to :\lr, King hy lord Hawkesbury, 
abu\c citetl. Annther example is furnished hy the orders COIllIIIU­

Ilicatcd to thiR go\'ernmllilt through :\Ir. :\Il'rry ill ISOh as having 
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guard against· the partialities and' errors of .those 
who are to apply them. Say, then; whether it be 
not an abandonment of every reasonable precau· 
tion, while the judges have, in their national pr~ju­
dices, in the tenure of their official emoluments, 
and in their hopes of perso)1al advancement, an 
exclusive relation to one of the parties; say whe­
ther it be not unreasonable to leave to the opinion, 
perhaps to the conjectures, of a tribunal so com­
posed, the questions-whether in a distant quarter 
of the globe a particular trade * was or was not 
allowed befOl"e the war; whether, if not allowed be­
fore the war, its allowance during the war proceeded 
from causes distinct from the war, or arising out 
of the war; whether. the allowance had or had 
not been common to all wars; whether again, if 
resulting from the particular pressure of the· war, 
the pressure amounted to a necessity: whether, if 
amom1ting to a necessity, the nece~sity resulted 
from an impossibility, imposed by a decided pre­
dominance and superiority at sea, of the adverse 
party. These are not questions of fancy or of un· 
fairness. They are questions which it has been. 
seen that the enlightened judge in the British 
high court of admiralty has himself recognised~ 

been addressed to the vice-adrlliralty courts in the West Indies,. as 
a rule on the subject of blockarlcs. 

* See the case reported by Robil\SOn, yol. 4, p. 267, of a vessel 
jn the trane to Senegal, and the difficulty, e~pense, al\d delay. in 
;Jscertaining whether the trade was or was not open before the war. 
A case (of CoHin, an American citizell) is now dependil\g, which 
involves the qnestion, wheth~r tbe trade from the island of Java in 
the East Indies, to ~uscat in the :persian gulph, was or was no' 
open before the war. This questioll was decided~ in the first in­
stance, by a vice-admiralty court at Ceylon ; and will probably be 
removed to Great Britain for a re-examination. The case, there­
fore, will. have f~r its. sp:1ce three qua~ers of the globe: ,Through 
what perIod of time It may extend, IS a problem to b~ decided. 
Tbt.~e are precC(lellts, ~$ has been already seen, for ten years a~ 
least. 
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as involved in the principle for which he contends. 
But they are questions in their natU\<e improper to 
he decided by any judicial aw.thority whatever; and, 
in their importance, they are questions too great t() 
be left even to the so\'ereign authority of a country 
where the rights of other sovereigns are to be the 
o~iect of the decision. 

Finally-The belligerent claim, to intercept 
a neutral trade in war not open in peace, is ren­
d~l'~d still more extravagantly preposterolls and per­
mClOus by the latitude which it is now assuming. 
According to late decisions in the British com!", 
it is in future to be a rule that produce of an ene­
my's colony, lawfully imported into a neutral coun­
try, and incorporatecl into its commercial stock, as 
far as the ordinary regulations of a sovereign 
state can "..ark such an effect, is to he sul:~ject on 
re-exportation to capture and cOl1dt'mnation:. UIl­

less it can be shown that it ,,,as imported in the 
preceding voyag<', with an intelltion that it should 
not be re-cxported. Consider for a moment the 
indignity ofl<:'rcd to a neutral sovereign in subject­
ing the integrity of its internal regulatioBs to the 
scrutiny of foreign courts, and to the interested 
suspicions of belligerent crui~l'r~: consioer the 
oppression on the indiridual traoers, inseparable 
from a trial in a distant court, and perlmps an ap­
peal to another COUl"t still more distant, where the 
intention of an antecedent voyage i::; to be traced 
throuo-h all the labyrinth of mercantile tran.:;actions. 

b . I A neutral \'e~:-;d gOt'S to sea WIt 1 a cargo con-
sisting, in w\ioll' or in part, of ('"I')\li~d produce. 
It m~y Lt: the produce of a I/cutral c,d'."l.\"; it may 
be the produce of the country l'xpurlill~' it. ~'he 
l'lIiteo States ;tircad.\· prociuce cotton, sll~'ar, nee, 
&c. as well ;l~ the "'l'~,t Indi,,,. The cruiser docs 
not foro-et that till' proof will prouably be thrown 
on the b claimants j that besides the possibilli-,Y"that 
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i:t 'may be a licensed capture, the difficulty of proof 
may have the same efiect in producing condem­
nation. He recollects also that in the event of 
an acquittal the costs * will,. where there is the least 
color for seizure, be thrown on the claimants; and 
that, at the worst, he can only be put to the incon­
venience of giving up a few men to take charge 
of the prize, in exchange for a few others not un­
frequently impressed into the vacancy. In a word, 
his calculation is, that he may gain, and cannot 
lose. 'Vill not, under such circumstances, every 
hogshead of sugar; or bale of cotton, or barrel of 
rum, &c. be a signal for detention? Could ingenuity 
devise a project holding out a more effectual premium 
for the multiplication of vexatious searches and 
seizures, beyond even the ordinary proportion of 
condemnations-a pr~ject, in fact, more unjust in 
itself, more disrespectful to neutral nations, or more 
fatal to the liberty and interests of neutr~l com­
merce ? - 'V ould Great Britain be patient under 
such proceedings against her, if she held in her 
hands the means of controling them? -If she will 
not answer for herself, all the '\vorld will answer for 
her, that she would not; and what is more, that she 
ought not. 

* It is well known to be the practice to favor the activity of 
cruisers against the colonial trade. Sir William Scott, ill the case 
of the Providtrntia, in which the ship and cargo were rest()l't'd 
[2 Rob. 128], says, "Cases respecting the trade of neutrals witll 
the colonies of the enemy are of considerable delicacy; and I there-­
fore think it has been properly brought before the court." 

THE END. 

WOOD iND INNES, PRIN'fERS, POPPIN'S-COlJRT, F.LEB1-STkF.ET. 
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" MY LORD, 

" I FLATTERED myself, from what passed in 
our last interview, that I should have been honored 
before this with an answer from your IQrdship to my 
letters respecting the late seizure of American 
vessels. I understood it to be agreed, that the 
discussion which then took place should he CIII1-

sidered as inofficial, as explanatory only of the 
ideas which we might respectively entertain on the 
subject, and that your lordship would afterwards 
give me such a reply to my letters, respecting that. 
measure, as his majesty's government might desire 
to have communicated to the government of the 
United States. In consequence I have since waited 
with anxiety such a communication, in the daily 
expectation of receiving it. It is far fom being my 
desire to give your lordship any trouble in this 
husiness which I can avoid, as the time which has 
since elapsed sufficiently shows. But the great im­
portance of the subject, which has, indeed,. become 
more so by the continuance of the same pohcy, and 
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the frequency of seizures, \yhich are still made of 
American vessels, place me in a situation of peculiar 
responsibility. :My government will expect of me 
(;orrect information on this point, in all its views, 
and I am "cry desirous of complying with its just 
expectation. I must, therefore, again request that 
your lordship will be so good as to enable me to 
:make such a representation to my government of 
that measure, as his majesty's government may think 
proper to give. 

" I am sorry to add, that the longer' I have re­
flected on the subject, the more confirmed I have 
been in the objections to the measure. If we examine 
it in reference to the law of nations, it appears 
to me to be repugnant to every principle of that law; 
if by the understanding, or as it may be more pro­
perly called, the agreement of our governments 
respecting the commerce in question, I consider it 
equally repugnant to the principles of that agreement. 
In both these views your lordship will per.mit me 
to make some atlditirmal remarks on the subject. 

" By the law of nations, a::; settled by the most 
approved writers, no other restraint is acknowledged 
on the trade of neutral nations with those at war, 
than that it be impartial between the latter; tllat 
it shall not extend to articles which are deemed 
contraband of ,var; nor to the transportation of 
persons in military service; nor to places ~.ctually 
blockaded or besieged. Every other commerce .0£ 
a neutral with a belligerent is considered ~ lawful 
commerce; and every other restraint. (m it to either 
of the belligerents by the other, an unlawful re­
straint. 

"The list of contraband is well defined, as are 
also the circumstances which constitute a blockade. 
The best authorities have united in confining the first 
to snch articleli as are used in war, and are applicable 
to mIlitary purpOSt'~; and in requiring, to ~onsti\ute 



the latter, the disposition of such a force, consistin17 
of stationary ships, so near the port, by the powe~ 
which attacks it; as to make it dangerous for the 
vessel of a neutral power to enter it. The late treaty 
b~tween Great Britain and Russia designates these 
CIrcumstances as necessary to constitute a blockade, 
and it is believed that it was never viewed before in a 
light more favorable to the invading power. 

" The vessels condemned were engaged in a com­
merce between the t; nited States and some port in 
Europe, or between those States and the 'Vest-India 
or other islands, belonging to an enemy of Great 
Britain. In the European voyage the cargo consisted 
of the productions of the colonies; in 1i Ie voyage to 
the colony, it consisted of the goods of the power to 
which the colony belonged, and to w:lich the ship 
was destined. The ship and cargo, in every case, 
were the property of American citizens; and the 
cargo had been landed, and the duty paid on it, in 
the United States. It was decided that these voyages 
were continuous; and -the vessels and cargoes were 
~ondemned on the principle that the commerce was 
illegal. I beg to refer more (;specially in this state­
ment to the case of the Essex, an appeal from the 
judgement of the vice-admiralty court, at New Pro­
vidence, in which the lords commissioners of appeals, 
in confirming that judgement, established this doc· 
trine. 

" It re-quires but a slight ,-iew of the su~iect to be 
satisfied that these condemnations are incompatible 
with the law of nati(}m, as above stated. None of the 
cases have invoh·ed a question of contraband, of 
blockade, or of any other kind that was ever contested 
tifl C1f late, in [avol' of a belligerent against a neutral 
-power. It is oot on any principle that is applicable 
to any such case, that the measure can be defended, 
On what principle, then, is it supported by Great 
Britaill? Wbat is the nature and extent of her doc-
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trine? What are the circumstances which recommend 
the arguments which support it ?-For information on 
these points we cannot refer to the well-known writers 
on the law of nations; no illustration can be obtained 
from them of a doctrine which they never heard of. 
'Ve must look for it to an authority more modern; to 
one which, however respectable for the learning 
and professional abilities of the judge who presides, is, 
nevertheless, one which, from many considerations, 
is not obligatory on other powers. In a report of the 
decisions of the court of admiralty of this kingdom, 
we find a notice of a series of orders issued by the 
government, of different dates and imports, which have 
regulated this business. The first of these bears date 
on the 6th of November, 1793; the second on the 8th 
of January, 179-1; the third on the 25th of January, 
1798. Other orders have been issued since the com­
mencement of the present war. It is these orders 
which have authorised the seizures that were made, at 
different times, in the course of the last war, and were 
lately made by British cruisers of the vessels of the 
United States. They, too, form the law which hali 
governed the courts in the decisions on the several 
cases which have ari:ilen under those seizures. The 
first of these orders prohibits altogether every specie8 
of commerce between neutral countries and enemies' 
colonies, and between neutral and other countries, 
in the productions of those colonies; the second and 
subsequent orders modify it in various forms. The 
doctrine, however, in every decision, is the same; it 
is conterided in each, that the character and just 
extent of the principle is to be found in the first order, 
and that every departure from it since has been a re­
laxation of the principle, not claimed of right by 
neutral powers, but conceded in their favor ,gratui-
tously by Great Britain. ' 

" In support of these orders it is urged, that as the 
colonial trade is a system of monopoly to the parent 



country, in time of peace, neutral powers have no 
right to participate in it ill time of war, although they 
be permitted so to do by the parent country; that a 
belligerent has a right to interdict them from such 
a commerce. It is on this system of internal re­
l:itraint, this regulation of colonial trade, by the powers 
having colonies, that a new principle of the law of 
natioas is attempted to be founded; one which 
seeks to discriminate, in respect to the commerce of 
neutral powers with a belligerent, between different 
parts of the territory of the same power, and likewise 
subverts many other princil'les of great importance, 
which have heretofore been held sacred among na­
tions. It is believed that so important a superstructure 
was never raised on so slight a foundation. Permit 
me to ask, Does it follow, because the parent country 
monopolises in peace the whole commerce of its co­
lonies, that in war it should have no right to regulate 
it at all? That on the contrary it should be construed 
to transfer, in equal extent, a right to its enemy, to 
the prejudice of the parent country, of the colonies, 
and of neutral powers? If this doctrine wa,; sound, it 
would certainly instit.ute a new and singular mode of 
acquiring and losing rights; one which would be highly 
advantageous to one party, while it was equally in­
jurious to the other. To the colonies, more especially. 
it would prove peculiarly onerous and oppressive. It 
is known that they are essentially dependent for their 
('xistence on tmppiies from other countries, especially 
the United States of America, who, being in their 
neighborhood, haye the means of furnishing them with 
the greatest certainty, and on :he best terms. Is. it 
not sufiicient that they be subJected to that restramt 
in peace whell the t'rils attending it, by the occa­
sioilal interference of the parent country, may be, and 
are frequently, r~paired? Is it consistent "~ith justice. or 
humanity, that It should b~ converteu lIlto a prlO­
ciple, in favor of an enemy, 1l1exorablc of course, but 



otherwise without the meat1§ of li~t~Iiltfg' tlJ theit com .. 
plaiilts, not for theit distre':;s ot oppression tntly, bat 
f01' their extermination? But there ate other insu­
perable objections to this oocttil1e, Are not the 
colonies of every country a part of its dotiutin; and 
do they not continue to be so until they are severed 
from it by conquest? Is not the poWet to regulate 
commerce incident to the sovereignty, and is it not 
co-extensive over the whole. territory Whieh 8;ny go­
vernment possesses? Can one belligetettt aequite any 
tight to the territory of another; but by conquest? 
And can any rights "vhich appertain theteto, be other­
wise defeated or curtailed in war? In Whatever light, 
therefore; the subject is viewed, it apl)ears to me evi­
dent that this doctrine cannot be supported. No 
ilistinction, founded in reason, cai1 be taken belweeli 
the different parts of the territory of the saine power 
to justify it. The separation of one portion from an­
other by the sea, gives lawfully to the belligerent 
which is superior on that element, a vast ascendancy itt 
all the concerns on which the success of the war, or the 
relative prosperity of their respective dominiotls, may 
in any degree depend. It opens to such power atnple 
means for its own aggranclisement, and for the harrass­
lllent and distress of its adversary. With th-ese it should 
be satisfied. But neither can that circumstance, nor 
can any of internal arrangement, which any power 
may adopt for the govemmeht of its dominions, be COIl,;. 
strued to give to its enemy any other ad';~111tage over 
it. They certainly do not justify the doctrine in 
question, which asserts, that the law of nations varies 
in it.g application to different portions of the territory 
of the same power, that it operates in one mode, in 
respect to one, and in another; or eycn n'6t at all, in 

. respect to another; that the rights of Munanity, of 
·neutral powers, and all other rights, are to sink be­
fore it. 

" It is further urged, tllat neutral powers eught 



not to complain of this restraint, because they stand 
tttidet it, on the same gronnd with respect to that 
commerce, which they held in time of peace. But 
this fact, if true, gives no support to the pretension. 
The claim involves a question of right, not of interest. 
If the neutral powers have a right in war to such 
Commerce with the colonies of the enemies of Great 
Britain as the parent states respectively allow, they 
ought not to be deprived of it by her, nor can its just 
claims be satisfied by any compromise of the kind 
alluded to. For this argument to have the weight 
which it is intended to give it, the commerce of the 
neutral powers with those colonies should be placed 
and preserved through the war, in the same state as if 
it had not occurred. Great Britain should in respect 
to them take the place of the parent country, and do 
every thing which the latter would have done had 
there been no war. To discharge that duty, it would 
he necessary for her to establish such a police over 
the colony, as to be able to examine the circum­
stances attend ing it annually; to ascertain whether 
the crops were abundant, supplies f!'Om other quarters 
had failed, and eventuall '{ to decide wliether under 
such circumstances t.he parent country would have 
opened the ports to neutral powers. But these ofiices 
cannot be performed by any power which is not in 
possession of the colony: that catl only be obtained 
by conquest, in which case the victor would of course 
have a right to regulate its trade as it thought fit. 
. " It is also said, that neutral powers have 110 right 
to profit of the advantafl,es which are gained in wat 
by the arms of Great tlritain. This argument has 
c\"en less weio,Jtt than the others. It does 110t, in 

b . ~T I truth, apply at all to the questIOn. I"eutl'a powers 
do 110t claim a ri<!ilt, as already observed, to any 
commerce with tl~e colonies which Great Britain 
may hal'e conquered of her enemies, othenvise than 
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on the conditions which she imposes. The point in 
(,juestion turns on the commerce which they are 
illtitled to with the colonies, which she has not con­
quered, but still remain subject to the dominion of 
the parent country. 'Vith such it is contended, for 
reasons that have been already given, that neutral 
powers have a right to enjoy all the advantages in 
tl'!lde, \\ hich the parent country allows them; a right 
of 'which the mere circumstance of war cannot de­
prive them. If Great Britain has a right to prohibit, 
that commerce, it existed before the war began, and 
of course before she had gained any advantage over 
her enemies. If it did not then exist, it certainly 
does not at the present time. Rights of the kind in 
question cannot depend on the fortune of war, or. 
other contingencies. The law which regulates them 
is invariable, until it be changed by the competent 
authority. It forms a rule equally between belli­
gerent powers and between neutral and belligerent, 
which is dictated by reason, and sanctioned by the 
usage and consent of nations. , 

" The fc,regoing considerations have, it is pre­
sumed, prored that the claim of Great Britain to 
prohibit the commerce of neutral powers in the man­
ner propost.:d, is repugnant to the law of nations. If, 
howeT,-er, any doubt remained on that point, other 
considerations which may be urged cannot fail to 
remove it. The number of orders of different imports 
'which have been issued by the government, to regu­
latc the seizure of neutral vessels, is a proof that there 
is 110 established law for the purpose. And the strict­
ness with which the courts have followed those orders, 
tbroll':','h their various modifications, is equally a proof 
that there is no other authority for the governmen,t 
of their decisions. If the order of the 6th of Novem­
ber, 1793, contained the true doctrine of the law of 
natiull", there would have been no occasion fo~ those 
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which followed; nor is it probable that they would 
have been issued: indeed, if that order had been in 
conformity with that law, there would have been no 
occasion for it. As in the cases of blockade and 
contraband, the law would hare been well known 
without an order, especially one so very descriptive, 
the interest of the cruisers, which is always suffi­
cientlyactive, would have prompted them to make the 
seizures; and the opinions of eminent writers, which 
in that case would not' have been wanting, would 
have furnished the courts the best authority for their 
decisions. 

" I shall now proceed to show that the decisions 
complained of are contrary to the understanding, or 
what may more properly be called the agreement, of 
the two govermnents 011 the subject. By the order 
of the 6th November, 1793, some hundreds of Ame­
rican vessels were seized, carried into port, and con­
demned. Those seizures and condemnations became 
the subject of an immediate negociation between the 
two nations, 'which terminated in a treaty, by which 
it was agreed to submit the whole su~iect to commis­
sioners, who should be iuYesled with full power to 
settle the controversy which had thus arisen. - That 
stipulation was carried into complete effect: commis­
sioners ,were appointed, who examined laboriously 
and fully all the cases of seizure and condemnation 
which had taken place, and finally decided 011 the 
same; in which decisions they conllemned the prin~ 
ciple of the order, and awarded compensation to those 
who had sum~red under it. Those awards have been 
since fairly and honorably discharged by Great Bri~ 
tain. It merits particular attention, that a part of 
the twelfth article of that treaty referred expressly to 
the point in question, and that it '''us, on t!le solemn 
deliheration of each government, by their mutual 
consent, expunged from it. It seems, therefore, to 
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be impossible to consider that transaction, under aU 
the circumstances attending it, in any other light 
than as a fair and amicable a(ljustment of the que:-.tion 
between the parties; one which authorised the just 
expectation that it would never have become a.gain a 
cause of complaint between them. The sense of both 
was expressed on it in a manner too marked and ex· 
plicit to admit of a different conclusion. The subject 
too was of a nature that when once settled ought to 
be considered as settled for ever. It is not like ques­
tions of commerce between two powers, which affect 
their internal concerns, and depend, of course, on 
the internal regulations of each. When these latter 
are arranged by treaty, the rights which accrue to 
each party under it, in the interior of the oilier, 
cease when the treaty expires. Each has a right 
afterwards to decide for itself in what manner that 
concern shall be regulated in future, and in that 
decision to consult solely its own interest. But the 
present topic is of a very dilTerent character. It il\­
volves no question of commerce, or other internal con­
cern, between the two nations. It respects the 
commerce only which either may have with the ene­
mies of the other in time of war. It iuvolves, there­
fore, only a question of right, under the law of na­
tions, which in its nature cannot fluctuate. It is 
proper to add, that the conclusion above mentiooM 
'was further supported by the important fact, thet~ 
until the late decree, in the case of the Essex, not one 
American vessel engaged in this commerce had been 
(,.,ondemned on this doctrine; that several which were 
met in the channel, by the British cmisers, were 
pertnitted, after an examination of their papers, to 
pursue their voyage. This circoMstance justifiecl 
I-he opinion, that that commerce was deemed a lawful 
oue by Great Britain. 

" There are other grounds on which the lilt. 
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aeiznres and conllemnations are cffilsidered as highly 
objectionable, and to furnish just calise of complaint 
to the United States. Until the fmal report of the com­
missioners under the 7th article of the treaty of 1794, 
which was not made until last year, it is admitted 
that their arbitrament was not obligatory on the par­
ties in the sense in which it is now contended to be. 
Every iHtermediate declaration, however, by Great 
Britain, of her sense on the subject, must be considered 
as binding.on her, as it laid the foundation of com­
mercial enterprises, which were thought to be secure 
while within that limit. Your lordmip will permit 
me to refer you to several examples of this kind, 
which were eClJ.ually fonnal and official, in which the 
Retlse of ,his majesty's government was declared very 
differently from what it has been in the late condem­
nations. In ·Robinson's Reports, vol. II. p. 368 (case 
the PolJy, Lasky, master), it seems to have been 
clearly estahlished by the learned judge of the court 
of admiralty, that an American has a right to im­
¥ort the produce of an enemy's colony into the 
United States, and to send it on afterwards to the 
general commerce of Europe; that the landing the 
goods and paying the duties in the United States 
should preclude all further question relati"e to the 
voyage. The terms" for his own use," ,,,hieh are to 
be found in the report, are ob\-iously intended t() 
~ssert thec1aim only that the property shall be Amp­
rican, and not that of an enemy: by admitting the 
right to send on the produce aftcl'wards to the general 
commerce of Europe, it is not possible that those 
terms should convey any other idea. A bond .fide 
importation is also held by the judge to be satistled 
by thdanding the goods and paying the duties. This 
thcwtore is, I think, the true import of that decision. 
The doctrine is again laid down in still more explicit 
~el'm6 by the g()vt:rument .ibelf, in a correspondence 



between lord Hawkesbury, and my predecessor 
:Mr. King. The case was precisely similar to those 
which have been lately before the court. Mr. King 
complained, in a letter of March IS, 1801, that the 
cargo of an American vessel going from the United 
States to a Spanish colony had been condemned by 
the yice-admiralty court of Nassau, on the ground 
that it "'as of the growth of Spain, which decision he 
contended was contrary to the law of nations, and 
requested that suitable instructions might be dis­
patched to the proper officers in the West Indies, to 
l}rcvent like abuses in future. 

" Lord Hawkesbury, in a reply of April 11th, 
communicated the report of the king's advocate­
general, in which it is expressly stated, that the pro­
duce of an enemy may be imported by a neutral into 
its own country and re-exported thence to the mother 
country; and in like :nalmer, in that circuitous mode, 
that the produce and manufactures of the mother 
country might find their way to its colonies; that the 
landing the goods and paying the duties in the neutral 
country broke the continuity of the voyage, and 
legalised the trade, although the goods were re-shipped 
in the same vessel, on account of the same neutral 
proprietors, and forwarded for sale to the mother 
CouEtry of the colony. It merits attention in this 
report -so clearly and positively is the doctrine laid 
down, that the landing the goods, and paying the du,­
ties in the neutral country, broke the continuity of 
the voyage-that it is stated as a doubtful point whe­
ther the mere touching in the neutral country to ob­
tain fresh clearances will be considered in the light of 
the direct trade, that no positive inhibition is insisted 
on any but the direct trade between the mother 
country and the colonies. Th.is doctrine, in the 
light herein stated, is also to be found in the treaty 
between. Great Britain and Russia, June 17, 1801. 
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By the second section of the 3d article, the commerce 
of neutrals, in the productions or manufactures of the 
enemies of Great Britain, which have become the 
property of the neutral, is declared to be free. That 
sec~ion was afterwards explained by a declaratory 
artIcle of October 20th, of the same year, by whicll 
it is agreed, that it shall not be understood to author­
ise neutrals to carry the produce or merchandise of all 
enemy, either directly from the colonies to the parent 
country, or from the parent country to the colonies. 
In other respects the commerce was left on the foot­
ing on which it was placed by that section, perfC'ctly 
free, except in the direct trade between the colonv 
and the parent country. It is worthy of remark, th:.~t 
as by the reference made, in the explanatory article of 
the treaty with Russia, to the United States of Ame­
rica, it was supposed that those States and Russia, 
Denmark, and Sweden, had a common interest in 
neutral questions, so it was obviou~ly intended, from 
the similarity of sentiment ,,'hi<:h is observable be­
tween that treaty as amended, and the report of the 
advocate-general above mentioned, to place all the 
parties on the same footing. Ati:el' these acts of the 
British government, which, being official, were made 
public, it was not to be expected that any greater 
restraint would have been contemplated by it, on that 
commerce, than they impose; that an inquiry w01l1d 
ever have been made, not whether the property with 
which an American vessel was charged belonged to a 
citizen of the United States or an enemy, but wh('ther 
it belonged to· this or that Americal;; an inquiry 
which imposes a condition which it is believed that 
no independent nation, having- a just sense of what it 
owes to its rights 01' its honor, can ('\'er comply "ith. 
Much less was it to be expected that sueh a restraint 
would have /Jf'..,cn thou,,·h.t of, after the report of the 

• . 0 

commissioners above adrerted to, which placed th~ 
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rights of the United Stares incontestihlyon a much 
more liberal, and, as is contended, just footing. , 

" It is proper to add, that the decree of the lords 
commissioners of appeals, in the case of the Essex, 
produced the same efI(~ct as an orde,r from the govem­
ment would have done .. Prior to that decree, frollJ 
the commencement of the war, the commerce in 
question was pursued by the citizens of the United 
States, as has been already observed, "without moles­
tation." It is presumable that till then his majesty's 
cruisers ,,'-ere induced to forbear a seizur~, by the 
same considerations which induced the American 
citizens to engage in the commerce-a beli.ef that it 
was a lawful one. The facts above mentioned were 
equally before both the parties; and it is ~ot surpris­
ing that they should have drawn the same conclusion 
from them. That decree, Dowever, opened a new 
scene: it certainly gave a signal to the cruisers tl) 

commence the seizure which they have not failed t() 
do, as has been sufficiently felt by the c,itizens of the 
United States who have suffered under it. According 
to the information which has been given me, abQ\lt 
:fifty vessels have been brought into the ports of Great 
Britain in consequence of it, Cliud there is reason tQ 
believe that the same sysrem is pursued in the West 
Indies and elsewhere -;f. The measure is the more to 
be complained of, because Great Brit~inh~d, in per­
mitting the commerce for two years, given a sanction 
to it by her conduct, and nothing had occurred to 
create a suspicion that her sentiments varied from her 
conduct. Had that been the case, or ,had she been 
disposed to change her CQndllct in that ,r.espeqt to­
wal'ds the United States, it ~ight reasonably,ha.ve 
been expected that some intima.tion would have been 

* The number is said to be at this time about 150; without com, 
prising the seizures made in the West Indies. 



given of it before the measure was ca.rried into effect. 
Between powers who are equally desirolls of pre­
serving the relations of friendship with each other, 
notice might in all such cases be expected. But in the 
present case the obligation to give it seemed to be 
peculiarly strong. The existence of a negociation 
which had been sought on the part of the United 
States some considerable time before my departure for 
Spain, for the express purpose of adjusting amicably 
and fairly all such questions between the two nations, 
and postponed on that occasion to accommodate the 
views of his majesty's government, furnished a suit­
able opportunity for such an intimation, while it 
could not otherwise than increase the claim to it. 

" In this communication I have made no comment 
on the difference which is observable in the import of 
the several orders which have regulated at different times 
the seizure of neutral vessels, some of which were more 
:moderate than others. It is proper, however, to re­
,mark here, that those which were issued, or even that 
any had been issued, since the commencement of the 
present war~ were circumstances not known till lately. 
On principle it is acknowledged, that they are to 
be. viewed in the same light; and it has been my ob­
ject to exa*ine them by that standard, without going 
into detail, or marking the shades of difference be­
tween them. I have made the examination with that 
fre~om and candor which belong to a subject of ,'ery 
high i.mportance to the United States, the result of 
which has been, as I presume, to prove that all the 
orders are repugnant to the law of nations, and that 
the late condemnations which have revived the pre­
tension em the part of Great Britain, are not only 
repugnant to that law, but to the understanding which 
had taken place between the two powers, -respecting 
the commerce in question. 

(' I cannot conclude tbis note without adverting to 
B 
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the other topics depending between our governments, 
which it is also much wished to adjust at this time. 
These are well known to your lordship, and it is 
therefore unnecessary to add any thing on them at 
present. With a view to perpetuate the friendship of 
the two nations, no unnecessary cause of collision 
should be left open. Those adverted to are believed 
to be of this kind, such as the case of boundary, the 
impressment of seamen, &c. since it is presumed that 
there can be no real conflicting interest between them 
on those points. The general commercial relation 
may then be adjusted or postponed, as may be. most 
consistent with the views of his majesty's government~ 
On that point also it is believed that it will not be 
difficult to make such an arrangement, as by giving 
sufficient scope to the resources, to the industry, and 
the enterprise of the people of both countries, may 
prove highly and reciprocally advantageous to them. 
In the topic of impressment, however, the motive is 
more urgent. In that line, the rights of the United 
States have been so long trampled under foot, and the 
feelings of humanity, in respect to the sufferers, and 
the honor of their government, even in their own ports" 
<;0 often outraged, that the astonished world may 
begin to doubt, whether the patience with which 
tho~e injuries have been borne, ought to be attributed 
to generous or unworthy motives; whether the United 
States merit the rank to which, in other respects, they 
are justly intitled among independent powers; or 
have already, in the very morn of their political ca· 
reer, lost their energy, and become degenerate. The 
Cnited States are not insensible that their conduct has 
exposed them to such suspicions, though they well 
k.now that they have not merited them. They are 
aware, from the similarity in the person, the manners, 
and, above all, the iflentity of the language, which is 
rommon to the people of both nations, that the sl\b-
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ject is a difficult one: they are equally aware, that to 
Great Britain, also, it is a delicate one; and they have 
been willing, in seeking an arrangement of this im­
portant interest, to give a proof by the mode of their 
very sincere desire to cherish the relations of friend­
ship with her, I have only to add, that I shall be 
happy to meet your lordship on these points, as soon 
as you can make it convenient to you. 

" I have the honor to be, 

" 'Vith high consideration, 

H 10m lordship's most obedient servant, 

(Signed) "JAMES MONROE!' 
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