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EXAMINATION
OF THR

BRITISH DocT* N

.WH,ICH SUBJECTS TO ¢ -fTURE A NEUTRAL TRALT
: NoT oprr IN TIME OF I'LACE.

IN times of peace, among all nations, their
comxicecial intercourse is under no other restric-
ticus than what may be imposed by their respec-
tive laws, or their mutual compacts. No one or
more nations can justly comtroul the commerce be-
tween any two or more of the others,

When war happens between any two or more
nations, a question arises, in what respect it can
affcct the commerce of nations not engaged in the
war?

Between the nations not engaged in the war, it
is evident that the commerce cannot be aticcted at
all by a war between others. .

As a nation not cngaged in the war remains in
the same relations of amity and of commercial
pursuits with .each of the belligerent nations as
existed prior to the war, it would secm that the
war could not affect the intercourse between the
neutral aud cither of the belligerent pations; and
that the noutral nation might treat and trade with
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either or both the belligerent nations, with the
same freedom as if no war haq arisen between
them. This, as the gencral rule, 1s sufficiently esta-
blished. .

But inasmuch as the trade of a neutral nation
with a belligerent nation might, in certain special
cases, affect the safety of its antagonist, usage, found-
- .n the principle of necessity, has admitted a few
CXCEP« s to the general rule. _

Thus, 1.2 ruments of war, going into the hands
of one belhge.rb\, nation, may be intercepted on the
high seas by its ad...gypv.

In like manner, a ncwiy] trade with a place ac-
tually besieged is liable 0 wg jpterrupted by the
besiegers.

It 1s maintained also on one side, though strong-
ly contested on the other, that the yroperty of a
nation at war, in a neutral ship, may beseized and’
condemned by the enemy of that nation.

To these exceptions Great Britain has wnder-
taken to add another, as important as it is Doy,
She asserts a right to intercept the trade of neutrals
with her enemies in all cases where the trade, as it
respects the ship, the cargo, or even the individual
port of destination, was not as free before the war
as it 1s made during the war.

In applying this doctrine, the British govern-
ment and courts have not as yet extended it be-
yond the trade of neutrals on the coasts and with
the colonies of enemies. But it is manifest that
this limitation is founded in considerations of expe-
diency only; and that the doctrine is necessarily
applicable to every other branch of neutral com-
merce with a belligerent mation, which was not
open to the same nation in time of peace. It might
indeed with equal reason be.extended farthes. It
might be applied to the case of a trade legally, per-
mitted to foreign nations in time. of peace, but not
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actually carried on by them in time of peace; be-
causeintimeofpeaceactually carried on by the nation
itself; and which is taken up by foreign-nations in
time of war only in conscequence of the war, which,
by increasing the risk or by finding other employ-
ment for the vesscls and seamen of the nation 1t-
self, invites neutral traders into the deserted chan-
nels. In both cases the neutral intervention may
be said to result from the pressurc of the war;
and in both cases the cffect is the same to the bel-
ligerent; since, in both, neutrals carry oun for him
a trade auxiliary to his prosperity and his revenue,
which he could no longer carry on for him-clf;
and which at the same time, by liberating his naval
faculties for the purposes of war, enable him to
carry on the war with more vigour and cttect. These
inferences cannot be impaired by anv sound di-
stinction between a trade of forcigners with colo-
nies, and a tradc of foreigners with the ports of the
mother country. Colonies, more especially when
they are altogether snbject to the same authority
which governs the parent state, are integral parts
of the same dominion or ¢mpire. A tra(k", there-
fore, between 2 colonial port and a port of the pa-
rent or principal state, is preciscly of the same na-
ture with a trade between one and another port of
the latter: and a trade between a colony and a to-
reign port is, in like manner, preciscly the same
with the trade between a forcign port and the parent
country ; which is only a more considergble, as a
colony mav be a less considerable, part of the same
country or empire. Previous to the late political
uhion ‘of Iveland with Great Britain, the relation
between those two i-lands was strictly analogous
to the relation betwcen Great Britain and the West
Indtes.  'Was any ditference cver _enterta.med‘ be-
tween o’ coasting trade trom a British to a Brmsl:
port, and & trade from 2:British to an Irish port:
B2
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or between a trade from a foreign port to an Irish
port, and a trade from a foreign to a British port?
In the nature of things, and in the eye of forcign
nations, the cases were the same.  If any difference
cxisted, it was morcly circumstantial, such as may
be incident to all cases essentially the same; or
merelv municipal, such as may result from those
regulations of trade which all sovereigns have an
acknowledged right to make. It would not be un-
fair, therefore, in examining the doctrine asserted
by Great Britain, to view it m the whole cxtent of
which 1t 1s susceptible.  But the latitude in which
it is avowed, and carried into operation, sufficiently
demands the scrious attention of all nations; but
more than any, that of the United States, whose
commerce more than any is the victim to this belli-
gerent pretension. To preparce the way for this ex-
amination, several remarks are to be premised.

First.  The gencral rule being, that the trade,
between a ncutral and belligerent nation is as free
as if the latter were at peace with all nations, and
the cases in which it 1s not as free being excep-
tions to the gencral rule, the exceptions, according
to a received maxim of interpretation, are to be
taken strictly against those claiming the benefit of
the cxceptions, and favourably for those claiming
the benefit of thc‘gencral rule. _

Sceondly.  The exceptions being founded on a
principle of necessity, in opposition to ordinary
right, the necessity ought to be evident and urgent.
In proportion as the necessity may be doubtful, and
still more in proportion as the sacrifice of ncutral
interests would cxcecd the advantage to the belli-
gerent, the exception fails.

Thirdly. The progress of the law of nations,
uqd_er 'ghc mflucnce of science and humanity, is
mitigating the evils of war, and diminishing. the
motives to it, by favduring the rights of those se-
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maining at peace, rather than of those who enter
mto war.  Not ouly are the laws of war tempered
between tlic parties at war, but much also in rela-
tion to those at peace.

tepeating, then, that cvery belligerent right to
controul neutral commerce must, as an exerption
to the general feecdom of commeree, be positively
and strictly proved ; and the more strictly, as the
exceptions are in a course of restriction rather than
extension ; the question i ready for examination,
whether it be a part of the law of nations, that a
trade ordinarily shut in time of peace, and opened
to neutrals in time of war, on account of the war, is
liable, as much as a trade in contraband of war or
with a blockadcd port, to capture and condemmation,

It will not be overlooked, that the principle, as
thus laid down, does nat extend to auy of the cases
where a new trade, though opencd durimg a war,
i3 not opencd on ¢ccount of the war, but on cousi-
derations which would produce the same measure
if no war existed: from which follows another un-
portant observation ; that taking into view the pro-
bable occurrence ot such considerations, the still
greater probability of a mixture of such with con-
siderations derived trom the war, the mipossibility
of distinguishing the proportion of these different
ingredients in the mixture, with the evld?nt disad-
vantage of rendering more complicated, 11)st0;1(l of
simplifving, a rule of conduct between indepeu-
dent nations, to be expounded and c‘ntorced by one
of the parties themselves; 1t would scem to re-
quire no great etfort of candour to acknowledge
the powcrful objection in practice to such a princi-
ple, were it really embraced by the most specious
theory. 1. i . .

But without dwelling.on this view ol the subject,
however just in itself, the principle i question will
be tried :
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* First—by the writings most generally received:
as the depositorics and oracles of the law of ne-
tions:

Sccondly—-by the evidence of treaties:

Thirdly—by the judgement of nations, other than
Great Britain: '

Fourthly—by the conduct of Great Britain her-
sclf: '

Fifthl—hy the reasoning employed in favour of
the principle.

First. The written authoritics on this subject.

It cannot he necessary to examine the historical
fragments which have been gleaned by modern au-
thors, as evidence of the usage and tenets of the
civilised nations of antiquity. The great change
which has taken place in the state of manners,-in
the maxims of war, and in the course of com-
merce, make it pretty certain, that cither nothing
would be found relating to the question, or nothing
sufficiently applicable to deserve attention in decid-
ing it. ‘There is but little hazard in saying, that
in none of the learned collections is a single fact
presented, which countenances the British pretens
sibn, or ¢ven shows that a single ancient nation as-
serted or acted on it.

On a cursorv review of the naval laws of Rhodes,
of Oleron, of Wisbuv, and of the Hanse towms,
they appear to be perfectly barren of information.
They are confined to subjects within the law:mer-
chant, taxing no noticé of -questions between na-
tions: and are no further binding on partienlar na-
tious, than as they may be respectively. adopted into
their municipal codes.

The ancient 'compilation under the title of Con-
solado del Mare, a work of great authority:with
British jurists, has. two chapters which treat parti-
cularly of captures and re-captures. . They do not,
however, touch any cases but those where either
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the ship or the cargo, in whole or in part, might be
encmies’ property; and cousequently are inapplica-
ble to the case under examination *. .

rDesceuding to more modern times, the first au-
thority which offers itself, is the work of Albericus
Gentilis.

He was the immediate precursor of Grotius, and
has the merit of preparing the way for the great
work supplied by the genius and erudition of the
latter. - Gentilis being so soon eclipsed by a supe-
rior authority, is but littlc known bcyond a few
occasional citations, which, as far as they may not
coincide with the doctrines of Grotius, are, for the
most part, supcrceded by them.

" Grotius is not unjustly considered as, in some

respects, the father of the modern code of nations.
Great, however, as his authority deservedly may be,
it yields, in a variety of instances, to that of latcr
Jurists ; who to all the lights furnished by this lu-
minary, have added those derived from their own
soyrces, and from the improvements made in the
intercourse and happiness of nations.
. .On the relations between belligerent and neutral
nations, Grotius has but a single, and that a short
chapter (B. 111, C. xvii,) with ‘three short sections,
8. 4. C. 1. of the same book with a note, and
s F). C.ii. B. 1. and s. 6. C. vi. B. IIL. with a
note . The chapter begins with the following pa-
ragraph:

" * Azuni has given a very learncd account of these ancient com-
pilations, particularly of the Consolade del Mare, which he con.
siders as a work of the Pisans, during the pcriod of their mari-
time prosperity.
-+ '})‘he };xtrx)x’cts in the text are from the English edition.and
translation of Grotius, which is in general loose, and sometimes
erroneous. . They were inserted before there was an opportuaity
of comparing them with the original. ) )

# Supervacuum videri possct, agere nos de his qui extra bellum
sunt positi, quando in hos satis constet nullum esse jus bellicun.
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« It may scem ncecdless for us to treat of those
that are not engaged in war, when ¢ s manifest
that the right of war cannot affect them : but because,
upon occasion of war, many things are done against
them on pretence of .uccessity, it may be proper
here briefly to repeat what we have alrcady men-
tioned betore ¥, that the necessity must be really e.-
freme, to give any right to another’s goods: that
it is requisite that the proprietor bc not himselfin
the likc necessity.  When real necessity urges us
to take, we should then take uo more than wthat
it requires; that is, if the bare keeping of it be
enough, we ought to leave the use of it to the pro-
prietor; and if the usc be necessary, we ought not
to consume it; and if we cannot help consuming it,
we ought to return the full value of 1t.”

Having illustrated this exemption of neutral
property from the effect of war between others,
with the sole exception of cases 6f extreme neces-
sitv, by a train’ of cxamples he proceeds: to lay
down the duty of neutrals towards the belligerent

arties, as follows: ‘

“ On the other side, it is the duty of those who
are not engaged in the war, to sit still and do no-
thing that may strengthen him that prosecutes an
2l c:use, or hinder the motions of him -that Aath
austice on his side, as we have said before [cC. i, of
ilis B. 5. 3] Butin a dubious cause, to behave thems-

Sed quia occasiohe belli multa in eos, finitimos prasertim, patrari
solent prietexta necessitate, repetenduin hic breviter quod diximus
alibt, nceessitatem ut jus aliquod det in rem.alienam, summan essa
debere t requird praterea ut 1pso domino par necessitas non subsit
etiam ubt de necessitate constat, non ultra sumendam quan exigit :
id est si custodia sufficiat, non sumendwm usum; si usus, nomn
sumendum abusum: si abusu sit opus, restituendum tamen et
pretium.” :

# B.IE Cone 8010, in which the same precise sentimeant is cons
caincd a2 s here repeated,
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sclves alike to both parties; as in suffering them to
pass through their country, in supplying them with
provisions, and in not relieving the besicged.”  In
sdlustration’” of the impartiality here enjoined, a
number of instaices are specified in the sequel of
the chapter and the notes, ‘

The fifth scction of chapter I above roferred to,
makes up the whole of what Grotius teaches on this
branch of the subject.  As it is more definite and
particular than the other extracts, the insertion of
1t, though of greuater length, will be proper.

“¢* Here also there used to arise another que-
¢ stion, what we may lawfully do to those who are

* Scd et questio incidere solet quid liceat in eos qui hostes non

sunt, aut dici nolunt, sed hostibus ves whiquas subininistrant,  Nowm
et olim ct nuper de e re acriter cortatmn scimuwe, e ali helli
tigorem, alii comunerciornm libertatem delendevent. Primum dis-
tingaendwmn inter res ipsas. Suat enint quasin bollo tantum: nsum
labent, wi arma: sunt que in bello nnflim habent usum,
quz voluptati iuserviunt: sunt quic ¢t i bello et extra helium
usuin habent, ut preunia, commvatiy, waves, et qua navibus ad-
sant.  In primo gencre verum ost dictim Amalasuintha ad Jus-
tinianuny, In hostium esse partibus qui ad bellum necessarichosa
‘administrat. Scecundum geuus quaernbun non habet.
. Iutertio illo genere usus ancipitis, distingncudus erit b_clli statuz,
Nam si tueri e non possum nisi quav mittuntur intercipian, ne-
cessitas ut alibi exposuinus jus dubit, sed sub onere restitutionis,
nisi causa alia accedat.  Quod si juris mel exeeutionom rerun
subvectio impedicrit, idque scire potaerit quis advexit, ut sioppi-
dum obsessum tenebam, st portus clausos, et jun deditio aut pax
expectabatur, tenebitur illc mibi de damuo culpa dato, ut quede
bitorem carceri exemit, aut fugun ejus noanean fraudem in-
struxit : ¢t ad damni dati moduin res quoque ¢jus capl, et donn-
nium carum debiti consequendi caus quivrt poterit. i damoum
nondum dederit, sed dart voluerit, jus erit, rerwm retentione, eumn
cogere ut de future caveat obadibus, pignurip!h‘ aut 'A_ho_mwln.
Quod si preterea evidentissima sit hostis. el in e ingustin, et
ille cum in bello iniguissimo confirnet, Jam nou tantum civil or
tenebitur -de damno, sed ot criminaliter, ut i lllll._]lldlll'lb i
Heats renm manifestim exomit: atque co nomine heebin moenmn
statuere quad delicto convenit secundum ea quie de pwnis diximude
quare intra modum ctinm spoliari potent,



10

‘¢ not our enemics, nor are willing to be thought
“so, and yet supply our enemies with certain
« things. There have been formerly, and still
« are, great disputes about this matter, some con-
« tending for the rigours [of the laws *] of war, and
« others for a freedom of commerce.

-« But first we must distinguish between the
« things themselves. For there are some things
¢which are of use only in war, as arms, &c.
“ Some that are of no use in war, as those that serve
“ only for pleasure; and lastly, there are some
¢ things that are useful both in peace and war, as
“ money, provisiors, ships, and naval stores. Con-
¢ cerning the first {things useful only in war) it is
“true what Amalasuintha said to the emperor
*« Justinian; he is to be reputed as siding with the
* enemy, who supplies him with things necessary
“for war. As to the second sort of things (for
« pleasure only, of which sort he gives examples
“from Seneca) there is no just cause of com-
« plaint, : ‘

“ As to the third sort of things (that are useful
“at all times), we must distinguish the present
« state of the war. For if T cannot defend myself
¢ without interrupting those things that are sent to
“my enemy, nccessilyt (as I said before) will

~

"

~ The original is * belli rigorem,” rigour of war.

4 'flie note licre of Barbéyrac, himself a respectable. autho-
rity, is interesting both as it corroborates the liberal spirit of
fwrotius in favour of neutral commerce, and as it explains the
ideas not only of Barbeyrac but of Cocceius, another respectable
Jurst, an relation to blockades. The note is as follows (see p.
519, note 5). < Our author [Grotius} here supposes the case of
being reduced to the last extremity ; and then his decision is well
founded, whatever Mr. Cocceius savs — Desert. de Jur. Bel. in
Amicos, sect. 12—wherein he only criticises our author in regard to
what he advances elsewhere, that in case of necessity, the effects
become common. It is true, it suflers, that at such time the goods
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“ give me a good right to them, but upon condi-
“ tion of restitution, unless I have just causc to the
“contrary. But if the supply sent hinler the
“ execution of my desizns, and the sender might
have known as wuch; as if I have hesicsed a
town or blocked up a port, and thercupon I quick-
ly expeet a surrcuder, or a peace; that sender is
obliged to make me satistaction for the damage
tiat I suffer upon his account, as much as he
that shall take a prisoner out of custody that was
commitied for a just debt, or helps him to make
lis escape, in order to cucat me and propor-
tionably to iy loss I may scize on hix goods and
take thon as oy own, for recovering what he
owes me.  If e did not actually do me any da-
mage, but ouly desioned ity then bhave T oa right,
by detaining thosc supplhies, to oblize him to vive
me sccurity for the future, by pledges, hostages,
or the like.  But further, if the wrongs done te
me by the cnemy be openly unjust, aud Lie, by
“ those supplics, puts-hin m a condition 1o -
“ tain his unjust war, then shall he not only be ob-
“liged to repair my loss, but alwo be treated as a
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of another iy be used without even the proprictoi’s consent.
But as to the following casos, that lawyer has reason, 1 my of:-
nion, to. say —-that pr(»\'idwl that in fernshing corn, for instance,
to an enemy besicged and pressed by another, it s not done with
design to dediver lum from that unhappy extremity, aund the party
is rewly o sell the same goods also to the other encmy, the sture
of m'zzirul[!_y and liberty or commcrce leave the lnw;(:-,;‘ur no room
for complunt. L add, that there is the more reason for this if the
seller had been accustomed to teaftic in the same goods with the
Lrsicged before the war.”” This last veurark of Barbe.yr.ac, as
meaut by him, is just. The primary dutv of a neatral 1s impar-
tality ; and the circumstance of i anteo dent and habitual trale
to the same plice, would be the ~tvongest. though not the on]_y (-\'l-'
dence, that the continuance of 1t prore cled from the ordinary
motives of nercantile gain, and not trom an unlawful partiality
towards one of the natiops at war.
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< eriminal, as one that rescues a notorious cotfvict
“ out of the hands of justice; and in this case it
“ shall be lawful for me to deal with him agreeably
“ to his offence, according to those rules which we
“ have sct down for punishments; and for that pur-
« pose I may deprive him even of his goods.”

The following extracts explain the principles of
Grotius on the cases where the property of an ene
my is found ia a neutral ship, 'or ncutral property,
in a belligerent ship. , ‘ '

In a sote to s.5. C.1. B.11L. Grotius cités the
Consolado del Mare for the doctrine that enemies’
property might be taken in heutral ships, but that
the ship'ofan enemy did nétaffect the neutral cargo,
nor the cargo of an enemy the neutral ship. "The
residuc of ‘this long note recites and disapproves
the attempts of Great Britain, Francé, and other
nations, td prohibit altogether the trade of neutrals
with their encmies.

“'8.6. c.vi.B.111*. Wherefore the commbn say-
ing, that goods found in our enemies’shipsarereputed
theirs, is not so to be understood, as if it were a con-
stant and invariable law of the right of natiens;
but a maxim, the sense of which amounts only to
this, that it is commonly presumed, in such a case,
the whole belongs to one and the same master; a
presumption however, which, by evident proofs to
the contrary, may be taken off. And so it was
formerly adjudged in Holland, in a full assemply
of the sovereign court during the war with the

* Quare quod dici solet, hostiles censeri res in hostium navibus
repertas, non ita accipi debet quasi certa sit juris gentium lex, sed
ut prassumptionem quandamn indicet, que tamen validis in contha-
rium probationibus possit clidi, Atque ita in Hollandia nostra
Jam olim, anno scilicet 1338, flagrante cum Ansiaticis bello fre-
quenti senatu judicatum, ct ex judicato in legem transiisse come
peri. : )
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Hanse towns in 1338, and from thence hath passed
mto 3 law.” '

In a note to this section, Grotius adds *, “neither
do the ships of fricnds become lawful prize on the
account of the cnemies’ goods, unless it is done by
the consent of the owner of the ship;” referring in
this case to the authority of scveral writers, and the
practice of several nations.

The spirit of these passages, taken all together,
can leave no doubt as to the side on which the au-
thority. of Grotius is to be placed.

In the first place, he expressly limits the general
right of war against the property of neutrals to
cases of that cvident and cetreme mecessily which
must always make a law for itsclf whenever it ex-
ists, but which can uever be applied to the cases
falling within the belligerent claim asserted by
Great Britain.

‘In the next place, he particularly limits to the case
of a necessity of self-dcfence the right of intercept-
ing ncutral supplies, cven to a blockaded or be-
sieged place; and makes it a condition, morcover,
that a surrender of the place, or a peace, be quick-
ly expected as the eflect of the blockade. _

In the third place it is to be observed, that as in
these passages Grotius has taken express notice of
the several questions of contraband, of blockades,
rid of the carriage of enemies’ property, which torm-
ed.all his exceptions to the freedom of newtral com-
merce; his silence with respect to the British ex-
<cption, is an abundant proof that this last hgd mthgr
never been then asscrted, or that be censidered it
50 manifestly groundless as not to 1_nexfit natice.

‘This is, in fact, the material infcronce to be
drawn from the review herg taken of this cclebrated

Sed. heque tamicorum raves in pradam veniunt, ob tes hog-
Sides, nisl ex donsensy id factum sit deninorum vavyg:
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jurist; and for the sake of this inference princi-
pally, the review has been made thus fall and mi-
nute; for it mnst Lo admitted, that in general his
ideas are much lo<s precise and satistactory than
those which are to be tound in succeeding authori-
ties. In distinguishing wars by their justice or
injustice, on which neutrals have no right to de-
cide; in not distinguishing between sapplies, as
they may be sold only or sent; or as they may be
sent by a government, or by private persons; not
sufliciently distinguishing between the right of a
belligerent to prevent supplies by intercepting them,
and the right to do so by punishing the offenders:
he gives a proof that his work is more to be ad-
mired for the noveltv and magnitude of the under-
taking, than for the accuracy of its doctrines and
definitions.

Putfendorf, who may next be consulted, contents
himsclf with a simple reference to Grotius on the
question — How they arce to be dealt with who
supply the enemy with what he wants.”

In a note by Barbeyrac on this reference to Gro-
tius, he himself refers to a letter from Puffendorf to
Groningius, as conveying the judgement of Puffen-
dorf with respect to the question “whether we may
hinder neatral nations from trading during the war
with the enemy.” Groningius, it seems, having
consulted Puffendorf on a treatise he had planned
upon “free navigation,” rcccived the following an-
swer; which, having undergone much discussion,
and, as found in the English translation, seeming to
glance at the British principle of intcrcepting a
commerce opened to ncutrals in time of war, is co-
pied at full length, and receives an attention which
would not otherwise be bestowed on it.

o« The work, sir, that you have in view, relat-
Ing to the lberty of navigation, excites my cu-
riosity. It is a curious subject, and what ne
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person as yet, that I know of, has particularlv
handled. 1 very much. however fear, if I may
judge f_'rom. your letter, that you will find pco_pl.e
who will dispute your notions. The question is,
certainly, one of those which have not yet been
settled upon any clear or undeniable principles; so
as to afford a general rule to mankind. Iu all the
examples brought upon this subject, there is a
mixture of right and fact. Each nation usually
ellows or forbids the maritime commerce of neu-
tral people with its enemy, eithgr according as it
18 its interest to. prescrve the friendship of those
people, or it finds itself strong enough to obtain
from them what it requires. For example; the
English and Dutch may say, without absurdity,
that it is lawful for them to do all the ill thev can to
the I'rench, with whom they are at war; and con-
sequently to employ the method the most proper o
weaken them, which is to traverse and ruin their
trade. They say it is not reasonable that neutiui
nations should enrich themsclves at their expense :
and, by engrossing to themselves a commerce wlhich
the English and Dutch want, furnish the French
with money to continue the war. This sccns the
rather just, because England and Holland common-
ly favour the trade of neutral nations, by saflering
them to transport and sell in foreign markets mer-
chandises of their own growth and manufacture.
In short, they say that they are willing fo leave them
the trade. they usually carry on in time of peace;
but they cempot see them take advantage of the
war, to extend their commerce to the projudice of
England and Holland. But as this matter of trade
end navigation does not so much depend upon rules
founded on a general law, as upon couventions
made between particular nations; so, n og‘der to
form a solid judgement of the point in question, we
eught previously to examine what treaties subsist
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between the northern crowns and England and
Holland ; and whether these last powers have ofe
fered the former just and reasonable conditions,
On the other hand, nevertheless, if the northern
princes can maintain their trade with France, by
sending strong convoys with their fleets, / see no-
thing to blame in it, provided their vessels do not
carry contraband goods. The laws of humanity
and equity between nations do not extend so far
as to require, without any apparent necessity, that
one people should give up its profit'in. favour of
another. But as the.avarice of merchants is so
ercat that for the smallest gain they make no scru:
ple of cxceeding the . just bounds of commerce ;
so nations that arc at war may certainly visit neu-
tral ships, and, if they find prohibited goods on
board, have a full right to confiscate them. Be-
sides, I am no way surprised that the northern
crowns have a greater regard to the general interest
of Europe, than to the complaints of some greedy
merchants, who care not how matters go, provided
they can satisfy their thirst of gain. These princes
wiscly judge that it is not at all convenient for them
to take precipitate measures, while other nations
unite all their forces to reduce within bounds an in-
solent and exorbitant power, which threatens Eu+
rope with slavery, and the protestant religion with
destruction. This being the intcrest of the northern
crowns, it is ncither just nor necessary that, for 4
present advantage, they should interrupt so saluta-
ry a design, cspecially as they are at mo expense in
the affair, and run no hazard,” &c.

Without knowing more of the plan of ¢ free na-
vigation” espoused by '‘Gromingius, it is not easg
to understand pracisely the sentiments of -Puffen-
dorf on the subject. It deserves to be remarked,
however, that, in the argument on the beHigerent
side, he states. not what e thought, but wiiat ithey
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said. On the neutral side he expresses his own
opinion: ¢ On the other hand, nevertheless, it the
northern princes can maintain their trade by send-
ing strong convoys with their flects, 7 see nothiyer
to blame in it, provided their vessels do not carry
contraband goodl.f.” )

But what is most material to be observed, is,
that the expression,  that they (the bellicerent
nations) are willing fto leave them (the ncutrals)
the trade they wusually carry on in time of peace:
but that they cannot see them tlake advantage of
the war to cxtend their commerce to the prejudice
of England and Holland,” canmot possibly refer
to the British distinction between a trade usually
permitted in peace, and a trade permitted only in
war. Such a construction, by no means counte-
nanced either by the general tenor of the letter, or
the commercial Listory of the period, is absolutely
precluded by the preceding sentence. 'Lhey say,
“ qu'il n'est pas just que les peuples neutres
s'entichissent a leurs depens, et en attirant i cux
un commerce nterrompu pour UAngleterre cf la
Holland, foursissent a la France des secours,” &ec.
‘The English translation of this scntence is equi-
vocal, if not false. The truc meaning of it is, that
it was not deemecd just that ncutrals should enrich
themselves by entering into a commerce interrupt-
ed, for England and Holland, by the war. The
commerce 1n question, thercfore, was not a com-
merce opened to neutrals during the war; but a
commerce which England and Holland had carried
on with France previous to the war, which the war
had shut against them, and which they did not like
to sec transferred to commercial competitors re-
maining at peace *.

* It is not amiss to remark, that the sentiments in this letter,
80 far as they favour the rights of neutral commerce, hive the
o C
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Puffendorf, then, not derogating in this explana-
tion of his sentiments, from his reference to Grotius
for the law of nations concerning neutral rights and
duties, but rather strengthening the neutral rights
asserted by Grotius, must be placed in the same
scale in which Grotius has been placed.

Bynkershoek is the authority next in order of time,
He treats the subject of belligerent and neutral re-
lations with more attention, and explains his ideas

~with more precision, than any of his predecessors.

His ninth chapter is professedly on the question,*
“ what ncutrals may or may not do, during a war
between other nations?” After stating, hypothe-
tically, an unlimited claim, on the neutral side, to
trade with belligerents, in every thing, as if there
was no war, rejecting the distinction made by Gro-
tius between a just and unjust war, and urging the
duty of impartiality towards those engaged in it, he
procecds to observe,f ¢ that the encmies of our

greater weight, as the writer, though a Saxon by birth, was a privy
counsellor to the elector of Brandenburg, and that the letter was
written at Berlin, whilst Prussia was of the belligerent party against
Trance. Ompteda. p. 270. S
Sir Willian Scott, supposing him to have been a Swede, en-
deavourcd, in the case of the Swedish convoy, to draw from that
circumstance a peculiar emphasis to the concluding part of the let-
ter, which, by grounding a prohibition of all trade with France on
the extraordinary nature of the war, seemed to favour one of the
grounds of which the judge was willing to avail himself in his de-
" cision of that case. It 1s a little singular, however, that, in
consulting this document, he should have overlooked an express
recognition by this illustrious authority, not three sentences pre-
ceding his quotation, of the neutral right to protect a trade by
Jorce of convoy; which was the precise question to be decided
in the case. )
* e his [non hostibus], quaritur quid facere vel non facere
possunt, inter duos hostes. : ) '
+ Amicorum nostrorum hostes befariam considerandos esse, vel
ut amicos nostros, vel ut amicorum nostrorum hostes. Si ut ami-
cos consideres, recte nobis iis adesse liceret, ope, consilio, eosque
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“ friends are to be viewed in a two-fold character ;
“either as our friends, or the enemies of our
“friends. Ifyou consider them as friends, it would
“ be lawful to aid them with our counsel, and to suc-
“ cour them with military forces, with arms, and with
“all other things whatsoever useful in war. But,
“ inasmuch as they are the enemies of our friends,
* that canuot lawfully be done by us; because we
“should, in so doing, prefer one to another in the
“ war, contrary to the cquality of friendship, which
“is of primary obligation. It is better to pre-
“ serve friendship with both, thun, by favouring one
“in the war, to renounce tacitly the friendﬂﬁp of
 the other.

“ And, indeed, what I have just said is taught
“ not only by reason, butalso by the usage received

juvare, milite auxiliari, armis, et quibuscunque aliis, quibus in
bello opus habent. Quatenus autem amicorum nostroruin hostes
sunt, id nobis facere non licet, quia sic alterum alteri in bello pre-
ferremus, quod vetat @qualitas, amicitie, cai in primis studen(.lu_m
est. Prestat cum utroque amicitiam conservare, quam alteri in
bello favere, et sic alterius amicitiz tacite recunciare. Lt sane
idaquod modo dicebam, non tantum ratio docet, sod ¢t usus inter
ommes fere gentes receptus.  Quamvis enim libera sint cum ami-
corum nostrorum hostibus commercia, usu tamen Placun, ut capite
proximo latius ostendam, ne alterutrum his rchus juvemus, quibus
bellum contra amicos nostros intruatur ¢t foveatur. Non licet
igitur altcratri advehere ea, quibus in bello gerando opus habet,
ut sunt tormenta, arma et quorum priccipuus in pello usus, mi-
lites; quin et milites variis gentium pactis excepti sunt; excepta
quandoque et navium materia, si quam maxime eu indigeat hostis
ad extruendas naves, quibus contra amicos nostros uteretur. Ex-
cepta sipe et cibaria, quando ab amicis nostris obsidione premun-
tur hostes, aut alias fame laborant. Optimo jure interdictum est,
ne quid eorum hostibus subministremus, quia lu§ rebus nos ipsi
quodammodo vidiremur amicis nostris bellum facere. Igitur si
hostes simpliciter consideremus utamicos, recte cum iis commercia
exercemus, et merces quascungquc ad €os muttimus; Si c.oqsld'ereml\lxs
ut amicorum nostrorum hostes, excipiuntur merces, quibus in bello
amicis nostris noceatur, et hwc ratio priorem vincit; guomodqcun-
que enim alteri contra alterum succurrumus, bello nosinterponimus,
quod salva amicitia non licet. 0
C
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among almost all nations. For although the com.
merce with the enemy of our friends be free, it 1s
agrecable to usage, as in the next chapter I shall
show more at large, that we should assist neither
one nor other with those things which may fur-
nish and foment the war against our friends. Itis
not lawful, thercfore, to carry to either, those
things which are ncedful in making war; as are
cannon, arms, and what are of principal use in
war, soldiers; who are also excepted by vari-
ous treaties between nations; materials for ships
are also sometimes excepted, where an enemy is
in absolute want of them for building ships to
be employed against our friends. Provisions
even are often excepted, when an enemy is
pressed by the siege of our friends, or is other-
wise labouring under the want of food. On the
best ground, therefore, are we interdicted to sup-
ply any of these things to belligerents; because
by these things we should, in a manner, appear to
make war ourselves on our friends. If, there-
fore, we cousider belligerents simply in the light
of friends, we may rightfully carry on commerce
with them, and send them merchandises of whate
ever kind ; if we consider them as the encmies of
our friends, merchandises are to be excepted,
which, in war, might annoy our friends: and this
consideration prevails over the former one; for
in whatever manner we succour one against the
other, we take part in the war, which would be

incompatible with the preservation of friend-

ship.”
Thus far the doctrine of this jurist cannot be

mistaken. He lays it down as a general rule, that
the trade of neutrals with the nations at war, pro-
vided it be impartial, is as if there were no war;
but that certain articles, as instruments of war,
form an cxception to this general rule; to which he
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suggests, as a further exception, the case of a siege,
or of a similar pressure of famine. [t cannot be
pretended that there is either a single general ex-
pression, or particular allusion, that can be tortured
into an exccption of any trade, merely for the
British reason, that it was not open to neutrals be-
fore, as well as during the war.

The residue of the chapter is cliefly employed
in discussing the legality and construction of trea-
tics of succour and subsidy, between a nation at
peace and nations at war ; after which he procecds
to the tenth chapter, in which he trcats of the list of
contraband, with several questions incident to it.
His doctrine herc, the same precisely as in the pre-
ceding chapter, is laid down in the following
words: * <« The rule, confirmed almost invariably
“ by treaties, is, that ncutrals are not to carry cons
“ traband articles to our enemics. If they carry
“ them, and arc intercepted, they incur a foriciture,
“ But with the exception of these articles, they
“{trade freely both backward and forward; and
“ carry, with impunity, all other articles whatever
“ to the encmy.”

That under the term contraband, he could mean
to class so vague and novel a description of trade,
as that which distinguishes between commercial
regulations as existing before the war, and as
made in the course of the war, is rendered the
more impossible, by the definition given of con-
traband: ¥+ ¢ Hence by contraband are to be

* Regula est pactis fere perpetuis probata, ne non hostes, ad
hostes nostros, vehant « contrabande gocderen.”  Si vehant, et de.
prehendantur, in commissum cadant: cxceptis autem his, libere
utrimque mercantur, ct quacunque alia ad hostes vehunt impune.

4+ Ex his flere intelligo, contrubnn(‘la dici, qua, uti sunt,
bello apta esse possunt,,fieg quicquam interesse, an et extra bel-
lui usum priebeant. H’-mma sunt belli instrumenta, qua non
et extra bellum pricbeam wsum sui,
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understood things which in #tkeir actual state are
adapted to war; without considering  whether
apart trom war they may also be of use; there be-
ing few instruments of war which may not be used
for other purposcs.” Tor this he gives as a just
reason, that < if vou prohibit cvery material
out of which any thing may be formed for warlike
use, great weuld be the catalogue of prohibited ar-
ticles ; since there is scarcely any material out of
which something at lcast, adapted to war, may not
be fabricated *.”

In the ensuing chapter, he treats of the case of
sieges and blockades, as an cxception to the frcedom
of neutral commerce.

In the 12th chapter, he examines the question,
« Whether the contraband character of a part of the
cargo can affect the residue of the cargo or the
ship ;" with several other questions incident to such
mixt cascs.

Chapter XIIIL relates to neutral property in the
ships of an enemy ; which he exempts from con-
fiscation.  His positions on this subject show how
much the turn of his judgement must have been
adverse to any such restrictions on neutral com-
merce as that mstituted by Great Britaint. ¢ .\c-

* Si omnem materiam prohibeas, ex qua quid bello aptari possit,
ingens esse catalozus rerum prohibitarum, quia nulla fere materia
est, ex qua non saltem aliquid, bello aptum, facile fabricemus.

+ Ex ratione, utique, ejusmodi jus defendi non poterit; nam
cor mihi non liceat uti nave amici mei, quanquam tui hostis, ad
transvehendas merces meas? Si pacta non intercedant licet mihi,
ut supra dicebam, cum hoste tuo commercia frequentare ; quod si
liceat, licebit quoque cum eo quoscunque contractus celebrare,
emere, vendere, locare, conducere, atque ita porro. Quare, si ejus
navem operamque conduxerim, ut res meas trans mare vehat, ver-
satus sum in re omni jure licita. Tibi, qua hosti licebit navem
ejus occupare, sed quo jure res mcas, id est amici tui, occupabis?
Si nempe probem res meas esse; alioquin Grotio adsentior, ex

prasumptione quodam pro rebus hostilibus esse habenda que in
navi hostili inveniuntur.
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cording to reason, a right of that sort [to confis-
cate neutral property in a belligerent vessel] cannot
be defended : for why may I not be allowed to use
the ship of my friend, though your enemy, in trans-
porting my merchandisc? When treaties do not
prohibit, I have a right, as I said ubove, to carry
on commerce with your enemy; and if this be
lawful, it is also lawful to enter into any contracts
whatever with him: to buy, to scll, to luit, to
hil.‘e, &c. Wherefore, if T shall have cusoecd his
ship and his service to transport my ciects by scu;
1t was a transaction on every principle lawful.
You, as his enemy, may take his ship; but with
what right can you take what belongs to me, that
15, to your fricnd P—if, indeed, I prove then to be
mine ; otherwiso I agree with Grotius, that there is
some room for presumiung things found in the ship
of an enemy to be cnemy’s property.”

Finally, in his fourteenth chapter he treats the
case of enemics’ cficets in neutral vessels: deciding
with Grotius and others, that the neutrality of the
ship docs not protect the cargo from capture and
condcemnation. e consequently makes this cuse
also an exception to the general frecdom of neutral
commerce, in favour of belligerent privileges,

From this distinct and full view of the senti-
ments of Bynkershoek, it is clear, that the whole
weight of his authority is opposed 1o the principle
advanced by Great Britain.  Ie is the first writer
who scems to have entered into a critical and
systematic exposition of the law of nations, on the
subject of maritime coimmerce between neutral and
belligerent nations ; and the plan which he adopted
was well calculated to do justice to the subject.
Instecad of undertaking, after the example of Gro-
tius and Puflendorf, an entire code of’ public law,
he sclected, for a more thorough discussion, the
particular questions which were decmed most im-
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portant, and most frequent in the transactions and
mtercourse of modern nations. Among these, he
very properly classed the question of neutral com-
merce, and bestowed on it the formal investiga.
ticn which we have seen.  He begins with the ge-
neral question, how far a war between two nations
can aflect the rights, particularly the commercial
richts, of a nation at peace with both; deciding,
in favour of neutral nations, that their commerce re-
maiuns free, as a general rule ; and, in favour of belli-
cerent nations, that in certain cases exceptions to
that gencral freedom are prescribed by the princi-
ple o1 self-defence. He goes on-then to examine
the several cases which had been allowed or claim-
ol as exceptions.  He cestablishes the belligerent
right to intercept avticles on the list of contraband.
He establishes also the right to control supplies to
places besicged or blockaded. He concurs in the doc-
trine, that the flag of a friend does not protect the
property of an cnemy. He discusses the claim,
maintained by some, to confiscate the property of
a fricnd under the tlag of an enemy, which he dis-
proves, Ie discusses, moreover, several other
minor questions, which were incident to the main
subject, Ile appears, in short, to have taken a
comprehensive view of the commerocial relations be-
tween neatral and belligerent nations ; and to have
omitted no question, belonging to those relations,
which was of suflicient importance to deserve his
attention.  And vet it appears that he has not
cven glancod at the question, * Whether a neutral
commeree, 1 articles not contraband, nor going
to a besieged or blockaded place, was unlawful,
for the rcason that the belligerent party had been
mduced by the war to new-model its commercial
regulations.”  Does it not necessarily and mndenia-
bly follow, either that no such pretension had, at
that period, cver been started, or that it had ree
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ceived no countenance which could entitle it to
notice ! It is impossible to conceive that a que-
stion of such magnitude could be otherwise passed
over by a pen which dwelt with such minute at-
tention on questions less nearly allied to the main
subject.

‘The authority of Bynkershock, in this casc,
ought to have the greater weight with Great Bri-
tain, because, in other cases, so much weight is
claimed for it, by the champions of her favourite
doctrincs,

The reputation which Vattel enjovs in Great
Britain, grcater perhaps than he enjoys any where
else, requires that he should be particularly con-
sulted on this subject.  The work of Vattel un-
questionably posscsses great merit 3 not so much,
indeed, for the originality of his plan, or his mat-
ter, which he adinits to have been derived from
Wolfe; as for the agrecable dress which he lis
given to the dry treatise of his prototype, and for
the liberal spirit which has, in many instances,
improved the doctrines of all his predecessors.
Vattel is, however, justly charged with failing too
much in the merit of a caretul discrimination; and
sometimes  with  delivering maxims, which he
either could not reconcile, or docs not take the
pains to cxplain,  In the chapter on neutrality
(B. 111, C. vii.) he might perhaps have been more
exact in his definitions, and more lucid in the order
of his ideas, }His meaning, nevertheless, is, on the
whole, sufficiently clear, and arranges him bevond
all controversy with Grotius, Puffendorf, and B.Vl!-
kershoek, in opposition to the doctrine under consis
deration,

As the basis of the true doctrine, on the subject
of neatral commerce, he lays down these princi-

plcs :
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That a neutral nation is bound to an exact impar-
tiality :

That this impartiality relates solely to the war:

That it includes two obligations: the first for-
bidding succours in troops not stipulated before
the war, arms, ammunition, or any thing of direct
use n the war ; the second requiring, that, in what-
ever does not relate to the war, one of the parties
must not be refused, on account of its present quar-
rel, what is granted to the other. Ile observes
 that this does not trespass on the liberty of the
neutral mnation in negotiations, connexions of
friendship, or its trade, to govern itself by what is
most advantageous to the state. When this consi-
deration induces it to preferences in things of which
every one has the free disposal, it only makes
use of its right, and is nof chargeable with partiality.
But to rcfusc any one of these things to one of the
parties, purely as being at war with the other, and
for favouring the latter, weuld be departing from an
exact neutrality.”

Having laid this foundation, and recommended
to nations intending, as they have a right, to re-
main neutral, that they should secure their neutra-
lity by treaties for the purpose, he proceeds to state
more particularly ;

Ist. “That whatever a nation does in use of its own
rights, and solely with « view to its own good, without
partiality, without a design of favouring one power to
the prejudice of another, cannot, in general, be con-
sidered as contrary to neutrality ; and becomes such
only upon particular occasions, when it cannot take
place without injury to one of the partics, who bas
then a particular right to oppose it.  7hus, the
besieger has a right to prolubit access to the place
besieged. Exclusively of this kind of cases, the
quarrels of another cannot deprive me of the free
disposal of my rights in the pursnit of mcasures
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which I judge advantageous to my country.”—
Hence he infers a right to permit, in certain cases,
levies of troops to one of the parties, and to deny
it to the other, where there may be good reason
for the distinction; and where it is the custom, as
among the Swiss, to grant levies ; and, consequent-
ly, where the custom would of itsclf be a proof
that the grant was not the cffect of partiality in re-
lation to the war. He asserts, in like manner, for
the sovereign, as well as private citizens, in  the
habit of lcnding money at intcrest, the right to
lend it to one of the parties at war, ¢ who may pos-
sess their confidence, without lending it to the
other ;” observing, that  whilst it appears that this
nation lciuds out 1t money purposcly for improving
it by intcrest, it is at liberty to dispose of it
according to its own discretion, and I have no rea-
son to complain.  But if the loan be manifestly for
enabling the cnemy to attack me, this would be
concurring in the war against me.”  lle applies
the same remark to the case of troops furnished to
an cnemy, by the state itself, at its own cxpensc;
and of moncy lent without interest: adding at the
‘same time, as a further instance of ncutral rights,
that if a nation trades 1n arms, timber, ships, mili-
tary stores, &c., I cannot take it amiss that it sclls
such things to my cunemy, provided it does not re-
fuse to sell them to mec also. It carries on its trade
without any design of injuring me, and in continu-
ing it the same as if [ was not cngagoed in war, that
nation gives me no just cause of complaint.

Making, thus, impartiality the test of lawfulness
in the conduct of neutrals, and the mere pursuit of
their own interest, without a design to injurc any of
the belligerents, the test of impartiality, he enters
more particularly on the discussion of the active
trade which neutral nations carry on with those at
war.
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« It is certain.” he says, “that, as they [neutrals]
have no part in my quarrel, they are under no ob-
ligation to abandon their trade that they may avoid
furnishing my enemy with the means of making
war. Should they make it a point* not to sell to
me any of these articles, whilst they take measures
for transporting great quantities of them to my
enemy, with a manifest intention of favouring him,
such a partiality would exclude them from the
neutrality they enjoyed. But if they simply pur-
sue their commerce [suivre tout uniment lear com-
mercet] they do not thereby declare themselves
against my interest; they only exercise a right
which they are under no obligation of sacrificing to
me.”

The gencral freedom of neutral commerce being
thus asscrted, the writer goes on to lay down the ex-
ceptions which war makes to it.

“ On the other hand, whenever I am at war
with a nation, both my safety and welfare prompt
me to deprive it as much as possible of every thing
which may enable it to resist or hurt me. Here
the law of mecessity shows its force. If this ldw
warrants me on occasion to seize what belougs
to another, shall it not likewise warrant me to stop
every thing relative to war which neutral nations

* Si elles affectotent,” &ec.

+ The translation, * continue their customary trade,” which
might be construed to favour the British principle, is evidently er-
roneous. ‘That which is substituted conveys the true meaning.
It is curious that the two authors, Puffendorf and Vattel, whoe
have alone appeared to speak a language any-wise favourable to
the - doctrine in question, should owe the appearance. to English
mistranshations. It would be uncandid, nevertheless, to insinyd
ate a desigu in the case; the more so as the translation of Puf-
fendorf was prior to the origin of the British pretension ; but the
error of translations may have strengihened the pretension which'
it countenances,
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are carrying to my enemy. Even if I should, by
taking such measurcs, render all these neutral na-
tions my enemies, I had better run the hazard
than suffer him who is actually at war to be thus
freely supplied to the great increase of his power.
It is therefore very proper and very suitable to the
law of nations, which disapproves of multiplying
the causes of war, not to consider those seizures
of the goods of neutral nations as acts of hostility.
When I have notificd to them my declaration of
war against such or such a people, if they will aft-
erwards run the risk of supplying them with things
relgtive to war, let them not complain if their goods
fall into my hands; for I do not declare war acainst
them bhecause they attempted to carry such goods.
They suffer indeed by a war in which they have no
concern; but it is accidentally. 1 do not oppose
their right: I only make use of my own; and if
our rights clash, and reciprocally injurc each
other, it flows from the cilcct of inevitable neces-
sity,” &c.

“ But that limits may be sct to these inconveni-
ences; that the commerce of ncutral nations may
subsist in all the freedom which the laws of war will
admit; there are rules.to be observed, and on which
LEurope secms to be generally usrecd.”

What are the rules which fix these limits?

< The first i3 carefully to distinguish common
goods, which have no relation to war, from those
peculiarly subservient to it. In the trade of the
former, nentral nations are to enjoy an entire liker-
ty : the partics at war caunot with any reason deny
it, or hinder the importation of such goods iuto the
enemy’s country,” &c. He observes that the goods
here referred to, as having relation to war, are
those called contraband, of which he gives a de-
scription; proceeding thenee to show how far they
are subject to conliscation, and to infer from the



30

right of confiscation the right of search on the high
seas.

He next mentions, as a limit to the freedom of
neutral commerce, that the cffects of an enemy
found in a ncutral ship are subject to capture; de-
ciding otherwise as to neutral eflects on board an
enemy’s ship, which some nations had been in the
practice of capturing.

He specifies, as los last limit or exception to the
gencral freedom of nentral commerce, the bellige-
rent right to prohibit all commerce with a place be-
sieged or blockaded ; closing the discussion of this
particular subject with an emphatic deduction in
these words— A ncutral nation continucs, with the
two parties at war, in the scveral relations which
nature has placed between nations. It is ready to
perform towards them both all the duties of huma-
nity reciprocally due {from nation to nation. It is
in every thing not dirvectly rcluting to war to give
them all the assistance in its power, and of which
they may stand in nced. But this as:istance is to
be given with impartiality ; that is, in not refusing
to one of the parties any thing on account of his
being at war with the othef. This does not hinder
a neutral state having particular conncxions of
friendship and good ncighbourhood vith one of the
parties at war, from graunting him i whatever does
not relate to military (ransaciions the preference
due to friends: much more may he without giving
offence continue to him, for instance in commerce,
such indulgences as have been stipulated in their
treaties,” &c.

We see then that the authority of Vattel coin-
cides perfectly with the preceding authoritics, more
especially that of Bynkershoek, in establishing the
general freedom of neutral commerce, with the ex-
ception of things relating to the war, and in limit-
ing this cxception to the several cases of supplying
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the enemy with military contraband, of trading
with places besieged or blockaded, and of carrying
enemy’s property. :

Perbaps this author, not remarkable, as already
intimated, for well defined ideas, has in no particu-
lar branch of his work left less room for mistaking
or perverting his meaning,

It would be improper not to add Martens to the
authorjties who ought to be heard on this question.
Martens was a professor of law in a ITanoverian
university, with a salary from the king of Great
Britain as elector of Hanover, and has distinguish-
ed himself by several publications, which demon-
strate his critical judgement of the law of nations,
and the extent of his rescarches in order to verify
and elucidate it. Ilis SUMMARY of this law is a
work which was received by the public with a due
portion of that resgect which constituted his prede-
cessors authentic dcpositaries and expositors of
the code by which the society of nations ought to
be governed. We find him accordingly on the
same shelf already with Grotius, Puffendorf, Byn-
kershock, and Vattel. In Great Britain indeed,
notwithstanding his being a subject of her sove-
rcign, and a professor under his patronage, the
doctrine he tcaches on the question whether free
ships make free cargoes, has drawn on him the cen-
sure of the zealous advocates for the side taken by
Great Britain on that question. In opposing, how-
ever, a favourite doctrine of that nation, under the
relation in which he stood to it, he gave a proof of
integrity and independence, which justly iuspire
the greater esteem for his character, at the same
time that they give the greater weight to his opini-
ons. Even there, however, his censors have done
Jjustice to his emincut talents, and been ready to
avail themselves of his authority in cases where it
supported British principles and interests.
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On the present subject the authority of Martens
1s clear and full.

He speaks first of neutral commerce accordmg
to the universal law of nations, and next of the
modern law of nations with respect to neutral com.
merce, and its freedom, as acknowledged by the
powers of Europe.

“The first he la;s down as follows :— The right,
that a nation enjoys in time of peace of selling nn(l
carrying all sorts of merchandise to every natlom.
who chooses to trade with it, it enjoys also in time
of war, provided that it remains neuter.” e ad-
mits at the same time that necesszfy may authorise
a power at war to hinder the conveyance of warlike
stores 1o its enemies, so far as to sequester them till
the end of the war, or'to take them at their full va.
lac for his own use.* He admits again, that the
power at war may prohibit all coipmerce with such
plates « as he is able to keep so blockcd up as td
preventany foreigner from entering.” ~But hc
maintains, that, « since a belligerent power cannot
exercise hostilities in & neutral place, nor confiscate
property helonging to neutral subjects, such power
ought not to confiscate the goods of an enemy found
in d neutral vessel navigating on a free or neutral
seay nor neutral goods found in the vessel of an
enemy : provided, however, in both cases, that
these goods are not warlike stores.’

In explaining what he styles the modern law of
nations with respect to neutral commerce, and its
hberty as acknowledged by the powers of Europe,

" statés it “ as «enelally acknowledged, that a
neutral power ought not to transport to either of the
belligerent’ powers merchandises uneguivocally -in-
tended for warlike purposes; that treaties have at

Thie ruje corresponds with the semiments of Grotius.
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some times swelled out this list with articles not evi
dently and unequivocally intended for such pur-
poses ; at others have expressly deciarcd these not to
be# contraband, and that this last ought to be pre-
sumed to be the case between powers having no
treaties on the subject.”

% With respect to merchandises which are not
contraband,” he says, « it is gencrally acknowledg-
ed by the powers of Europe, that neutral powers

ve a right to transport them to the cnemy *, ¢z-
¢ept it be to places blockaded, with which all com-
merce is prohibited.”

These two exceptions, namely, contraband of war
and the case of blockaded or besieged places, are
the only oucs which he allows against the freedom
of nentral commerce.  For with respect to encmy’s
property in neutral ships, he considers the new
principlc, which identifies the cargo with the vessel
and thereby dvoids the disputes and embarrass-
ments arising from the old principle, as having been
sufficiently established to take the place of the old
one in the law of nations.

The authority of Martens, then, unequivocally
and undeniably concurs with that of his great pre-
decessors, in deciding that the commerce between
neutral and belligerent nations, with a very few

* Martens in a note observes, that « some powers have, but in
vain, attempted to forbid neutral nations to carry on commerce with
their enemies,” of which he mentions the instance of the Dutch ia
1066, and the joint instance of England and Holland in 1689. «In
houth these instances, it is well known the attempt was to intercegt
all trade with France, and not the trade only which was or might
be opeaed by France during the war;” a (fistinction to which he
was invited by the bccasiun either to have noticed, if be had
thought it worthy of noticc, as among the rvain attempts of some
powers to forbid neutral commerce, or to bave inserted it in the
text as an exception to the freedom of neutral commerce, if he had
so viewed it, along with the other exceptions of vontraband ard
blockaded places.

D
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exceptions, is entirely free, and that these excep-
tions do not include any such pretension as that of
Great Britain, to prohibit a trade otherwise lawful,
merely because it might have been laid open to
neutrals in consequence of the war. .

It would have been easy to add to the authorities
here selected, other respectable jurists within the
same period; as well as a phalanx. of authorities
of later date, both in the south and the north of
Europe; but the testimony of Grotius, of Puffens
dorf, of Bynkershoek, of Vattel, and of Martens,
s more than sufficient for the occasion. They are
the luminaries and oracles to whom the appeal is
gencrally made by nations who prefer an- appeal
to law rather than to power; an appeal which is
made by no nation more readily than by Great
Britain, swvhen she has suflicient confidence in the
justice of her causc. '

Two fceble objections may be thought to claim
attention, on this branch of the investigation.

First. In deseribing the general freedom of
neutral commerce with a nation at war, the writers
who have been reviewed, being strangers to the di-
stinction now introduced between the legal regula-
tions of the latter in time of war and those in time
of peace, have somectimes used expressions which,:
though they do not favour, do not necessarily ex-
clude such a distinction. Thus Bynkershoek, speak-
ingofthe neutral trade ofthe Belgians withthe French,
who were at war with the Spaniards, says that it
was of right as free as before the war*. The
frecdom of necutral commerce is laid down, in simi-
lar phrases, by other jurists, both before and af
ter. Bynkershoc.  Many of the ‘more modern.

* Laberum quartimicunque rerum commercium, quemad.modum‘.,\
cun nondwn bellum esset.  Lib. L. C, x.
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vriters, not appriscd of the misconstruction which
might be attempted on their phraseology, have
also described the general freedom of neutral com-
merce in time of war, by a reference to the freedom
which it enjoyed in time of peace.

The obvious and decisive answer to thesc critis
cisms is, that the frecdom of commerce betweéen
two nations in time of peace does not refer to the
actual footine on which 1t happened to be placed by
the mutual regulations of the parties, a continu-
ance of which would, on a subject so fluctnating
as that of commerce, be often inconvenient, some-
times absurd; but to the right which the parties
have to regulate their commerce, from time to
time, as their mutual interest may sugwest, or, to
adopt the langruage of Vattel, to the relations in
which nature has placed independent nations.

- Ihis construction is not only the most obviou:
and rational in itself, but is enforced by several w.i-
ditional reflexions. -

It is most consistent, and cometimes alone con-
sistent, with other passazes in the same authors.
An example may be seenin Bynkershoek, B 1o clx.
where the expressions * ut ante bellum constabat,”
and *“ ut cum pax esset inter cox” &e. are evi-
dently meant to comnrehend every right, as well as
the c;(isting state of commerce between the neutral
and belligerent parties previous to the war,

As there is no evidence that the distinction was
known at the dates of the cldor writers, it would
be absurd to suppose them alludinz to a <ta‘e of
things which had never existed, rather than to a
tate of things which was familiar in practce.
And with respect to the more modern writers, 1o
most of whom the distinction appears to have been
equally unknown, the absw dity gt' the supposition
is doubled by its inconsistency with the whole te-

L
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nor and complexion of their doctrines and reason-
ings in behalf of neutral rights. Many of them
are, in fact, champions for the principles of the
armed neutrality; one of which is, that necutrals
may trade freely with and between any of the
ports of an eremy not blockaded. '

Finally—as all the writers on the general subjeet
of neutral commerce discuss the several other ex-
ceptions to its rights which have at any time been
claimmed by belligerent nations, it would be absurd
to suppose that an exception more extensive than
dny of them should be pretermitted. Their si-
Ience alone, therefore, is an unanswerable proeof,
that the exception now contended for could not
be.known, or could not be recognised, by those
writers.

A second objection may be, that the practice of
opening colonies to neutral traude had not been in-
troduced at the dates of these publications, parti-
cularly the more carly of them.

* The fact on which this objection relies, might be
disproved by a mass of historical testimony. Twe
authorities will be sufficient: the first showing that
Spain, represented as the mest rigid in her colonial
monopoly, began to relax it as early as 1669, even
during peace: the second, that France had adopted
t]f;%;ame policy, in time of war, as carly as the year

The first is from Long's History of Jamaica, vol. i.
p.-598.

“ In 1669, Spain, for want of ships and sailoxs
“ of her own, began openly to hire Dutch shipping
“ to sail to the Indies, though formerly so careful
“ to exclude all foreigners from thence. And so
‘ great was the supply of Dutch manufactures to
“ Spain, &c. that all the merchandise brought
“from the Spanish West Indies was not sufficient
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“to make returns for them; so that the Dutch
“carried homc the balance in money.”. The
date of this Spanish relaxation of the colonial mo-
nopoly was prior to the work .of Patfeadorf, which
was published in 1672; and two-thirds of a cen-
tury prior to that of Bynkershoek, which was pub-
lished in 1757, and which entered so systemati:
cally into the question of neutral rights of com-
merce.

The other will be found in a Note of Robinson,
in his Appendix to vol. iv.,, page 17, of his Admi-
ralty Reports. It is there stated, with his autho-
rity for the fact, that about the year 1703, it being
then a time of war, friendly nations were admitted
into the trade of the French colonics, as a better
mode of supplying their wants, and getting away
their productions, than that of convoys. Itisadded,
that the first vesscls thus itroduced having been
captured, the French minister returned to the old,
as the only efficacious expedient. :

The reporter would conclude, from the capture
of the neutral vessels, that a neutral trade with co-
lonies was then held to be illegal.  But it would be
manifestly wrong to resort to an explanation not
warranted by any ideas otherwise known to exist at
that period; especially when it is so casy to sup-
posc that the capture was directed against the
French property on board the neutral vessels, —
‘That the property was French is the more to be
presumed, as the Dutch, the only nation whose ca-
pital might have neutralised the property, were
partics to the war. Had they indeed been neutral,
their treaties with Great Britain would have pro-
t-cted the trade in their vessels, on the twofpld
ground that it was lawful to trade, without restrie-
tion, with and between the ports of an encmy and
that the freedom of the ship protected she cargo.
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The true inference on the subject is, that the neu.
tral carriers were Danes, or of some other nation
who had no such treaties with Great Britain, and
whose capitals did not neutralise the cargoes of
French produce,
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TREATIES

All writers on the law of nations, as well didactic
as polemic, avail themselves, whenever they can, of
the authority of (reaties.

Treaties may be considered under several rela-
tions to the law of nations, according to the several
questions to be decided by them.

They may be considered as simply repeating or
afirming the gencral law: they may be considered
as making. exceptions to the gencral law, which are
to be a particular law between the parties them-
selves : they may be considered as explanatory of
the law of nations on points where 'its meaning is
otherwise obscure or unsettled; in which case
they are, first, a law between the parties themselves,
and next, a sanction to the general law, according
to the reasonableness of the explanation, and the.
number .and character of the parties to it: lastly,
Treaties may be considered as constituting a vo-
luntary or positive law of nations.

Whether the stipulations in a treaty are to be
considered as an aflirmance, or an exception, or an
explanation, may sometimes appear on the face of
the treaty : sometimes being mnaked stipulatiops,
their character must be determined by resorting to
other evidences of the law of nations. In other
words, the question concecrning the treaty must be
decided by the law, not the question concerning.

the law by the treaty.*
* In the report by sir G. Lee, doctor Paul, sir D. Ryder, and

Mr. Murray, afterwards lord Mansfield, in the case produced by
the Silesia loan, the argument drawn from treatics, on the que. -
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In the prescat case, it has been shown, from the
sources generally allowed to be the most authentic,
that the law of nations is violated by the principle
asserted by Great Britain. It is a just inference,
therefore, that every article in treaties contradict-
ing that principle, is an affirmance and direct
proof of the general law; and that any stipulation
of the principle would, as an exception to the gene-
ral law, be an indirect proof of it.

But supposing, for @ moment, the present case to
belong to that class in which the great oracles of
the law of nations are obscure, or at variance among
themselves ; and m  which, moreover, the prac-
tice of naticns, not being uniform, is an unsatisfac-
tory guide; and consequently, that the evidence
of treaties was mecessary in order to ascertain the
law 5 still, it will be found that the result of an ap-
peal to that evidence i. conclusive against the Bri-
tish pretension. It may be confidently affirmed,
that on no point cver drawn into question, the evi-
dence of treaties was more uniform, more extensive,
or morc satisfactory.

stiop whether frec ships make free coods, is not very worthy of the
cclebrated authors. or of the celebrity of the document. Twe
treaties, stipulating that free ships do not make free goods, are
cited as direct proofs on the negative side of the question ; and
six,’ stipulating that free ships do make free goods, as exceptions
proving still more strongly the negative side of the question. It
could not have been less fair, to consider the six as declaratory of
the law, and the two as exceptions to it. But in either case, the-
inference presupposes, instead of proving the point in question. As.
far as the point was to be considered as rot otherwise proved,
and as requiring the evidence of treaties to remove the un-
certainty, the inference ought to have been reversed. The six
witnesses ought to have out-weighed. the two, and it was in-
cumbent on the reporters, instead of simply referring to the
treatics as a confirmation of their opinien, to have considered

them as presenting an ostensible objection, which was to be
answered.
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Nay more; it may be affirmed that the trea
ties applicable to this case may fairly be con-
sered in their relation to the law of nations last
noticed ; that is, as constituting a law of them-
selves.  If, in any case, treaties can be sufficiently
general, sufficiently uniform, and of sufficient dura-
tion, to attest that general and settled concurrence
of nations in a principle or rule of conduct among
themselves which amounts to the establishment of
a general law ; such an ctlect cannot reasonably L
refused to the number and character of the treatics
whigh are applicable to the present case.

'Fhat treaties may amount to a law of nations,
follows from the very definition of that law; which
consists of those rules of conduct which rcason de-
duces, as consonant to justicc and common good,
from the naturc of the socicty existing among in-
dependent nations; with such definitions and mo-
dihcations as may be established by general con-
sent. ‘ '

One evidence of general consent is general usage,
which implies general consent,

Can treatics whicli express consent be an infe-
rior evidence, where nothing on the face of the
treatics, nor in any collateral authority on the law
of nations, 1s found to impair the evidence? '

Treatics may indeed in one point of view be con-
sidered as a higher authority than usage, when
they have a generality and continuance cqual to
the generality and continuance which give to usage
the authority of law ; because all treaties involve a.
usage conmensurate with the sphere in which they
are obligatory. Whilst ucage, thercfore, 1mp_lles.
consent; treaties imply the usage, at the same time
that they express the consent of the parties to
them*.

* Bynkershoek derives the law of nations from rcason and
wsage [va ratione ot usu], aud tounds wsuge on the evidence
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But there is another point of view in wlfich
the influence of treaties, those at least of peace
and of commerce, in modifying and defining the
rules of public law applicable to periods of war,
ought, in prefercnce to the influence of mere prac-
tice, to be promoted by all governments which
respect justice and humanity, and by all jurists
who aspire to the authority of commentators on
that subjcct.

The law of nations, as derived from mere usage
or practice during those periods, is evidenced for
the most part by exr parte ordinances, issued by
belligerent governments in the midst of the pas-
sions or policy of war; and by judicial decisions,
also er parte, and biassed more or less by the same
causes, if not by the interest also which weighty
individuals, or perhaps bodies of individuals, have i
widening the field of predatory wealth. '

Treaties are formed under very different cir-
cumstances.  Those of peace imply that the hos-
tile passions and pursmits have spent their force,
and that a mutual spirit of liberality and accommo-
dation have taken their place. Treaties of com-
merce again are necessarily founded in principles of
reciprocal justice and interest, wholly at variance
with the violent spirit of war: whilst in the nego-.
tiation of treaties of both kinds the respective ef-
forts and interests of the parties form those mutual
checks, require those mutual concessions, and in-
volve thosc mutual appeals to a moral standard of
right, which are most likely to make both parties
converge to a just and reasonable conclusion, Nor
is a scuse of character without its effect on such
occasions. Nations would not stipulate in the face

of treaties and decrees [pactis et edictis]. He therefore makes
rreaties a lexitimate source of the law of nations, and constantly’
adduces them to illustrate and verify his doctrines. ~ Quest. Jur,
Pub. Lib. 1. C. x. ‘
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4
of the world things which each of thiem would sepa-
ratcly do in pursuit of its selfish objects.

It will accordingly be found, as might be cx-
pected, that the violent and ¢ruel maxims of war,—
thosc still remaining, as well as those from time to
time exploded,— have hLad their origin and their
continuance i the separate usages of belligerent
nations, not iu treatic:; whilst on the other Land it
will be found, that the retorination of those abuses
has been the gradusl waork of treatics; that the
spirit of treatics is, with few if any exceptions, at
all times more just, more ratiounal, and more bene-
volent, than the spirit of the law derived trom prac-
tice ouly ; and conscquently that all further melio-
rations of the code of public Jaw arc to be expected
from the former, not the latter source; and conse-
quently, agam, that all cnlightensd fricuds to the
liappimess of nations ought to favour the influcnce
of treaties on the great code by which their intex-
course is to he reculated.

The authority of every treatv s to be consi-
dered as opposed to the principle avserted by Great
Britain, where it cither stipulates a general free-
dom of ncutral commerce with a specification of
exceptions to it, and an omission of this British ex-
ception; or where it stipulates not only a neutral
right gonerally to a free trade with belligerent na-
tions, bLut particularly a richt to trade frecly to and
betzeccn the ports of such nations. These stipulations,
by the force of the terms, necessanily comprehend
the cousting and colonial trades, as well as other
branches of commerce,

_ I wounkd be a waste of time to hestow it on the
tp'aiti(-s of a remote period, partakiug too Iltt!c- Jnf
the oivilisation and spirit of wore modern tin .
to cdify them by s examples. Tewill be sufliciont
to commenee tus review with the treaty of West-
*»haliu in 1618, which form- an important cpoch in
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the commercial and political history of Europe,
and to remark, as the result of some inquiry into
antecedent treaties, that they contain nothing which
can give the least countenance to the principle un-
der examination.

It will be sufficient also to limit the review of
treaties, where Great Britamn was not a party, to
those of most importance, either for the tenor of
the stipulations, or for the particular partics to them,
with marginal references to others ot analogous im-
port; remarking again generally, that these others
are-all, either negatively or positively, authoritie
against Great Britain. :

As a more convenient distribution also, the first
review will stop with the epoch of the armed neu-
trality. The relation which the treaties subscquent
to that event have to the subject, will be noticed by
self.

Eramples to which Great Britain is not a party.

By a treaty concerning navigation and commerce
in 1650, preceded by a particular article on the
same subject concluded in 1648, it is stipulated
between the United Provinces and Spain, * that
the subjects and inhabitants of the United Pro-
vinces (and those of Spain reciprocally) may sail
and trade with all freedom and safety in all the
kingdoms, states, and countries, which are or shall
be m peace, amity, or neutrality, with the states
of the said United Provinces; and that they
shall not be disquieted or molested in this h-
berty by the ships or subjects of the king of
Spain, upon the account of hostilities which may
exist, or may happen afterwards, between the said
king of Spain and the aforesaid kingdoms, coun-
tries, and states, or any of them that may be in amity
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or necutrality with the said lords the states as
above *.” ‘ ‘

This liberty, in relation to France, was to extend
to all sorts of merchandise which might be carried
thither before she was at war with Spain; even con-
traband of war +, not proceeding from the states of
Spain herself, and capable of being used against the
Spanish dominions.

With respect to other countries at peace with the
United Provinces, and at war with Spain, the enu-
merated articles of contraband were not to be car-
ried to them by the United Provinces, but all arti-
cles not contraband were to be freely carried, with
the exception only of cities and places invested or
blackaded.

The Pyrenean treaty, betweén France and Spain
in 1659, established so close a friendship between
the two nations, that they were mutually restrained
from giving, either of them, to those attacking the
other, any assistance in men, money, or victuals,
or with passage through his dominions. Yet
it is stipulated in Art. x.—xvi. which are reci-
procal, that the French shall have liberty to trade
to all parts whatsoever, though they should be in
a war with his catholic majesty, excepting Portu-
gal ¥, whilst it continucd in the condition it then

* Dumont, tom. vi. part i. p. 570,

4 This is not a solitary instance of such a stipulation : another
is found in the treaty of 1661, between the United Provinces and
Portugal; where it was made a general right of the neutral party
to carry contraband to countries at war with the other pariy.
Dum. vol. vi. p. 2, 368.—Azuni refers to other instances : a treaty
between Edward IV. and the duke of Burgundy in 1468 ; Englanli
and Portugal, 1642 and 1654 ; Spain and the Hanse towns, 1647.
Azun. vol. ii. p. 145 of the French translation. o

t Portugal was at that time engaged in a war with Spain for the
establishment of her independence, which was viewed by Span as
a rebellious war, and which France was willing, it seems, so far to
regard in the sane light as to acquiesce ia this exceptioa.
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was in; all merchandise may be transported to
other countries in war with Spain, as was allowed
before the said twar, excepting* such as proceed
from the Spanish dominions, and as may be services
able against the catholic king or his dorhinions,
and contraband goods. By contraband goods are
understood all sorts of arms and warlike stores;
but corn and all manner of provision, and goods
not being arms and warlike stores, are not reputed
contraband, and they may be carried to places il
war with Spain, excepting to Portugal and blocks
aded places. The French vesscls, passing from the
ports of Spain to any port in enmity with that
crown, shall not be in any way retarded or molest-
ed, after producing their passes, specifying their
lading t. P et

It here appears, that the parties were at hberty,
when neutral, to trade to all parts of a belligerent
country, not blockaded, and in all merchandises
not contraband. ' ~

The expressions © as was allowed before the said
war,” in this and in the preceding examples, clearly
fall within the observations made on the like ex-
pressions used by the writers on the law of na-
tions. They are merely a mode of describing the
indefinite right to trade as if no war had arisen,
and consequently to enter into any new channels of
trade which micht be opened to them.

] Ip a_treaty in 1662, between France and the
United Provinces, it is stipulated, Arts. xxvi., Xxvii;,
&e. that the partics reciprocally are to trade and
navigate with all frecedom and .safety to countries
respectively at war with one and at peace with
the other, without any exceptions made by the

* This exception might have been made by Spain herself, asa
mumcnpal I'l'f_{’l,ll.[[lon,

1+ Duin. tom, vi. part ii. p. 266.
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treaty other than a trade in contraband or to a
place blockaded *.

The trcuty between France and the United Pro-
viices, Arts, XxviL—xxix. as incorporated with the
treaty of Breda in 1667, between the latter powes
and England, declares that tiic subjects of either
party way sail and trafic in «/! countrics at any
time, in peace with one and at war with the other;
and this transportation and traflic shall extend to al/
articles not contraband, and to all places not block-
aded .

In a treaty in 1672, between France and Swe-
den, Arts. xxiii—xxix. are of corresponding im-
port 1.

A treaty in 1675, between Sweden and the United
Provinces, contains like stipulations in the three first
and following articles §.

A declaration made in 1676, by Span and the
United Provines, confirmimyg the treaty of 1650,
stipulates the right of either party to trade with the
cucmy of the other, as well directly as between ence-
mies’ ports, whether the ports belong to the same or
diffcrent cnemics, contraband goods and  places
blockaded beig excepted .

In Art. xiin. &c. ol another treaty, in 1678, he-
tween France and the United Provinces, the same
points are again stipulated €.

, The thirteenth Art. of another treatyv in 1679, be-
tween Sweden and the United Provinees, contuins a
like stipulation t 1.

* Dumont, tom. vi. part it. p. 41 % B

1 Chalmers’s Collect. Treatics, vol. i p- 155 Dumonr tem vii
part i. p. 49,

¢t Dumont, tom. vii. part i. p. 169. o

g Id. ibid. p. 317. PId. !bnd. p. s
¢ . id. p. 359, ++ 1d.ibud. pod

g
1

2
3
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So again the like stipulation is contained in Art.
xiii. of another treaty in 1679, between France and
the United Provinces *.

In a treaty in 1701, between Denmark and the
United Provinces, the stipulations import an unin.
terrupted commerce of the neutral with an enemy
of the other party, with the usual exception of cons
traband t.

The like stipulation is found in a treaty of
1716, Article vii., between France and the Hanse
Towns §.

A treaty, Art. vi., between the emperor Charles
VI. and Philip V. of Spain, Muy 1, 1725, is of like
import §.

The same is the language of a treaty in 1752, be-
tween Naples and Holland §.

A treaty, Art. xvi,, in 1767, between I'rance and
Hamburg, and another between Yrance and the
duke of Mecklenburg in 1779, maintain the same
doctrine €.

To these authoritics, derived from the conven-
tional law of Europe, against the British principle
under investigation ++, might be added, if it were
mnecessary, references to other treaties of the ke
tenor.

* Dumont, tom. vii. parti. p. 359.

+ Ibid. tom. viii. part 1. p. 85.

$ Azuni, vol. ii. p. 130.

§ Dumont, tom. viii. part ii. p. 115.  Azuni, vol. ii. p. 12%.

|| Azuni, vol. ii. p. 131.

€ Martens’s Treaties, vol. i. p. 255; vol. ii. p. 38.

+t The list, however, would not extend to the period between
17.38.and 1761; no general collection of treaties to which Great
Britain is not a party, during that period, being at hand. The
chasm is of the less moment, as the British treaties of that period
embrace most of the other maritime nations of Europe.
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Treaties to which England first, and then Great
Britain, was a party.

"By a treaty with Sweden, in 1654, and another.
ini1656, confirming and explaining the former, it
is stipulated, Arts. il.—iv. that it shall be lawful
for the suhjects of cither of the confederates to
trade with the enemics of the other ; and, without
impediment, to carry to them, except to places
blockaded or besicged, any goods whatsoever, not
contraband, of which a bpcuﬁcatlon is inserted.
Provision is also made for the efficacy of passports
in certain cases, and against the abuse of them for
covering encmies’ ptroperty *

The weight of these cxamples is not diminished
by the name of Cromwell, under whose authority
the treaties were concluded in behalf of Engtand.
In foreign transactions, as well as at home, his
(Inr'\cter was distingnished by a vigour not likely
10 lclmqulsh or npair 1 |~rhh, m which his coun-
try, as a warlike and maritime power, was inte-
rested.

On the other hand, it adds weicht to the cxam-
ples,- that they are treaties of (rllmnce, containing
mutual cngacements of friendship and .lsbl%tanCC'
and, Conscqugntly, the less apt to indulge the par-
ties in an intercourse with the cnemics of each
other, beyond the degree loqunul by the law of
nations. This obscrvation is apphcal)lc to. all the
succecding examples, where the treatics are of the
samce kmd

041 the restoration of Charles 1E a treaty of alli-
ance was condudul with Sweden in 1661, ‘the 11th
article of which, in pursnance of those .ﬂmVE‘ Co- -
piced from the treatics of 1654 and 1656, stipulates

+ Chalmers, vol.i. p.32, 83,
L
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anew, that neither party shall be impeded.in carrys
ing to the cnemies of the other any merchandise
whatever, with the cxceptions only of articles of
contraband, and of ports or places besieged *.

In a treaty with Spain, May 13, 1667, the arti-
cles xxi—xxvi. import, that the subjects-of each
shall trade frecly in all kingdoms, estates,. and
countries at war with the other, in all merchan-
dises not contraband; with no other exception of
places but these besieged or blockaded .

In Julv 1667, a treaty was concluded with the
United Provinces, of which Art. iii. provisionally
adopts certain articles from the treaty. of Breda,
between the United Provinces and France, on the
subject of maritime commerce, uptil a fuller treaty
could be perfected between the parties. The ar-
ticles adopted, in relation to the trade between
the subjects of one of the parties and the enemies
of the other, declare, that the trade shall extend,
without impediment, to all articles not contraband,
and to all places not besieged or blockaded . -

In February 1667-8, the same parties, then un-
der a perpetual defensive alliance, by virtne of a
treaty of 21Ist July 1667, and in a league moreoves
with Sweden by the triple league of 1668, re-
sumed the subject of maritime and commercial at-
fairy, and repeated, in the first article of their trea-
ty, the precise stipulations adopted provisionally
from the treaty between France and:the United
Provinces§.

A treaty with Denmark, in 1669, stipulates, that
they may trade each with the enemies of the-other,

* Chalm, vol. ¢ p. 52.

+ 2 Chalm. 17—19.

¥ Chalm. vol.i. p. 154,
§ Chilm, vol. i. p. 163.
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i all articles not contraband, and to all laces not
blockaded, without any other exceptions *.

On the 11th July 1670, another treaty of /-
ance was concluded with Denmark, the sixtconth
article of which declares, that “ neither of the par-
ties shall be impeded in furnishing to the encmics of
the other any merchandises whatever; exe pting
ouly articles of contraband, as described in the teea-
ty, and ports and places besicged by the othert”.

It is worthy of notice i this treaty, and the re-
mark is applicable to others, that the fifth article
having stipulated a right mutually to trade in the
kingdoms, provinces, marts, towns, ports, und ri-
vers of cach other, it was immediately provided in
the next article, that prokibited ports and colinies
should be excepted.  If it had been concrived that
such ports or colonies of enemics were rot to he
traded with, under the ceneral right to trade with
cnemies acknowledged i the sixteenth woticle, it s
manifest that they would have been as carctuily ex-
cepted i this as in the other case, cut of the
meaning of general terms equally comprohending
them.  This treaty proves also, that, as early us
1670, colonies began to fall under attention in
making treaties.

In a mariue treatsy of December 1, 1674, with
the United Provinces, statine in the title that it
was “ to be obscrved throuszhout all and ccery the
countries and ports of the world by sea and land,”
it is stipulated again, in Arto i to be < awtal for
all and cvery the subjects of the most serene and
mighty l)rinbe the king of Great Britain, \}ith ull
freedom and safety, to sail, trade, and exercise any
manner of trafic i all thoce kingdoms, countries,

* Dum. tom. vii. parti, p. 1.'C.
+ Chalm. vol. 1. p. 835,

L 2
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and estates, which are, or any time hereafter shall
be, in peace, amity, or neutrality with his said ma-
jesty; so that they shall not be any ways hindered
or molested in their navigation or trade, by the mi-
litary forces, nor by the ships of war, or any kind
of vesscls whatsocver, belonging either to the high
and mighty states general of the United Nether-
lands, or to their subjects, upon occasion or pre-
tence of any hostility or difference which now 1s or
shall hereafter happen between the said lords the
states general, and any princes or people whatso-
ever, in peace, amity, or neutrality with his said
majesty ;” and so reciprocally,

Art.ii. “ Nor shall this freedom of navigation
and commerce be infringed hy occasion or cause
of any war, in any kind of merchandises, but shall
extend to all commodities which may be carried
in time of peace, thosc only excepted which follow
in the next article, and are comprehended under
the name of contraband.” '

Art. iii. enumerates the articles of contraband.

Art. iv. contains a negative list, which, with a/!
other articles not expressly included in the list of
contraband, may be freely transported and carried
to places under the obedicnce of enemies*, except

* That this treaty stipulated the rights of neutrals in the extent
which it is cited to prove, is acknowledged by the British govern-
ment, in the letter of secretary Fox, of May 4, 1782, to M.
Semolin, the Russian minister at London, in which this treaty
is referred to as the basis of a reconciliation with Holland, and as
“a treaty by which the principles of the armed neutrality are
established in their widest extent.” The first article in the armed’
neutrality asserts the ncutral right in question, and on that ground
has be_en always combated by British writers and in parliamen-
tary discussions. In the debate in the house of commons on
the treaty of 1786, with France, Mr. Fox took an occasion to

remark, that what was then done had * the wnanimous consent
of his majesty’s council.”
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only towns or places besieged, environed, or in-
vested *.

This recital has been madc the more minute,
because it is necessary, in order to undcerstand the
whole force of the explanatory declaration between
the parties bearing the same date; a document so
peculiarly important in the present dicussion, that
its contents will be rccited with equal exactness.

This document, after stating ¢ that somc diffi-
culty had arisen’ concerning the interpretation of
certain articles, as well in the freaty marine con-
cluded this first day of December 1674 as in that
which was concluded the 17th February 1667-8,
between his majesty of Great Britain on the one
part, and the states general, &c. on the other
part,” proceeds to state,  that siv William Tem-
ple, &c., an one part, with eight commissioners on
the other, have declared, and do by these presents
declare, that the true meaning and intention of the
said articles is, and ought to be, that ships and
vessels belonging to the subjects of cither of the
parties, can and might, from the time that the said
articles were concluded, not only pass, traflic, and
trade, from a ncutral port or place to a place m
eumity with the other party, or from a place in en-
mity to a neutral pluce, but also from a port or
place in enmity to a port or place in enmity with
the other party, whether the said places belong to
one and the same prince or statc, or to several
princes or states, with whom the other party 1s I1n
war, . And we declare that . 513 the true ~ud ge-
nuine sense and meanin ;o the said :!l'licle§;
pursuant whereunto we understand that the said
articles are to be observed and executed on all
occasions, on the part of his said majesty, and

* Chalm. vol. i. p. 177, 1749,
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the said states general, and théir respective sub-
jects; yet so that this declaration shall not be al-
leged by either party for matters which happened
before the conclusion of the late peace in the month
of February 1673-4 *.”

Prior to the peace, neither of them could claim
the rights of neutrality agast the other.

This declaratory stipulation has been said to be
peculiarly important. It is so for several reasons:

Ist. Because it determines the right of the
neutral party, so far as may depend on the belli:
gerent party, to trade not only between'its own
ports and those of the enemies of the belligerent
party, without any exception of colonies, but be-
tween any other neutral port and enemies’ ports,
without exception of colonial ports of the enemy;
and moreover, not only between the ports, .colonial
as well as others, of one enemy and another ené-
my, but between the different ports of the same
enemy ; and consequently between oneiport and
another of the principal country; between' these and
the ports of its colonies; between the ports. of one
colony and another; and even to carry on the coast-
ng trade of any particular colony.

2d. Because it fixes the meaning not only of the
articles 1n the two specified treaties, but has the
same effect on all other stipulatiohs by Great Bri-
tain expressed in the same on equivalent térms;
one or other of which are used in 'most, if not all,
her treaties on this subject.

3d. Because it made a part of the treaties explam-
ed, that free ships should make frec goods; and con-
sequently the coasting;and colonial trade, when com-
bined with that neutral advantage, was’ the'less like-
ly to b_e acknowledged; if not considered as cleatly
belonging to the neutral party.

*, Chalm, .1 p. 189,
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4th. Becapsc the explanatory article was the re-
sult.ofithe solicitation * of England herself, and she
actually claimed and enjoyed the benefit of the ar-
ticle, she bengat the thpe in peace, and tie Duatgh
in war with France t.
v In the treaty with France, February 24, 1677,
articles 1, i, and i}, import that each party may
trade frecly with the 'enemies of the other with
the samce merchandise as in tine of peace, contra-
band goods only excepted; and that all merchan-
dises not contraband < arc free to he capried from
any port in ncutrality to the port of an cncmy,
a,nd from one Purt of an cnemy to another; towns
besieged, j blocked  up, or invested, only exeept-
Qd I'”rr: 1 1 1
45 odn 1689, England cntered into the convention
with, Helland, prohibiting  «/l. neutral commerce
with France, then the enemy of bath §. In conse-
quence of the counter treaty ol Sweden aml Den-
mark,, for defending  their neuatral mights against
this vielent, mcasure, satisfiction was mady, . ac-
cording to Vattel, for the ships taken from them;
without the “slightest evidence, as far as can be
traced, that any attempt was made by cither «f the
balligerent parties to atrpduce the distinction be-
ween such part of the, trade nterrupted as might
not have been allowed before the war, and as-was
theretore unlawful, and such part as having been al-
Jowed bufore the war, aught not layfully be subject
1o capture.

i Qe elr Williahi Pémple’s correspoudence with his government
(vbliiv. i35, of his Wbrks), whert theisuccess of his eflorts, made
igh the sanction of hiy govermment, s partiovlarly rehearsed.

. 4+ See Memorial of Dutch merchants, in the .\VIHIUCll Register for
Hlog' Phese thihtiés remmained in force for thore than a century—
Wiz, frofh 1674 to the-wap with the United Provinces in 1731.

1119 Denkinsby, vol. 1.p. 209
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We are now arrived at the treaties of Utrecht,
an epoch so important in the history of Europe,
and so essentially influencing the conventional law
of nations on the subject of neutral commerce.

The treaty of navigation and commerce, March
31, 1713, between Great Britain and France, ar-
ticle xvii., imports, that all the subjects of each
party shall sail with their ships with all mauner of
liberty and security, no distinction being made
who are the proprietors of the merchandises laden
thereon, from any port, to the places of those
who now are, or shall hereafter be, at enmity with
the queen of Great Britain and the Christian king;”
and “ to trade with the same liberty and security
from the places, ports, and havens, of those who are
enemies of both or of either party, without any
opposition or disturbance whatsoever, not only di-
rectly from the places of the enemy aforementioned
to neutral places, but also from one place belong-
ing to an enemy ?to another place belonging to an
enemy, whether they be under the jurisdiction of
the same prince or under several.”

Artoxviii, « This liberty of navigation and
commerce shall extend to all kind of merchandiscs,
excepting those only which follow in the next ar-
ticle, and which are specified by the name of con-
traband.” o

Art. xix. gives a list of contraband, which is li-
mited to warlike instruments. :

Art. xx. specifies others, many of which are in
other treaties on the list of contraband, declaring
that these, with all. other goods not in the list of
contraband in the preceding article, “ may be car-
~ried and transported in the freest manner by the
subjects. of both confederates, even to places be-
longing to an enemy, such towns or places. being
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only excepted as are at that time besieged, blocked
up round about, or invested *.”’

Could the principle maintained against Great
Britain be more clearly laid down, or more strongly
fortitied by her sanction ¢
e To give to this example the complete effect
which 1t ought to have, several remarks are pro-
per.

In the first place, on comparing the description
given of the free trade which might be carried on
between the ncutral party and an encwy of the
other party, with the description of the free trade
allowed between the parties themselves; by the
first article of the treaty it appcars, that, in order to
except the colonial trade in the latter case, the
freedom stipulated in article i. is cxpressly limited
to Europe. The terms are, “ that there shall be a
reciprocal and entirely perfect liberty of naviga-
tion and commerce between the subjects on each
part, through all and every the kingdomns, states,
dominions of their coval majesties in Euwrope.”
In the stipulation relating to the neutral commeree
of either with the cncmy of the other (who, if a
maritiine enemy, could not fail to possess colonies
out of Europe) the terms are, “ that all merchan-
dises, not contraband, may be carricd in the freest
manner to places belonsing to an encmy, such
towns or places only being excepted as are at thar
time besieged or blockaded, &c.”” without any
limitation to Europe, or exception of colonies any
where. It 1s obvious, that the terms here used
comprehiend all colonies, as much as the terms in
the tirst article would have done, 1if ¢olouies had
not been excepted by limiting the freedom of trade
to places *“in Euwrope;” and conscquently, that, 1t

* (halin. vol. «. p. 390.
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any distinction between the colonial and other
places of an enemy had been contemplated in the
neutral trade of either party with him, as it was
contemplated between the colonies and Euaropean
possessions of the parties in their commerce to be
carricd on between  themselves, the. distinction
would have: been expressed in the latter case as it
was in the former; and not being so expressed, the
trade in the latter case was to be as free to the co-
lonies, as it would have been in the former, if the
colonies-had not been excepted by the lunitation of
the trade to Europe™”.

Secondly. But the treaty, not content with this
necessary construction in favour of a neutral com-
merce with the colonies of an encmy, proceeds,
in- conformity to thes example:in' the. declaratory

~convention between Iingland and Holland m 1674,

explicitly to declare the freedom. of the neutral
party to trade, not only from any port to the. places
of an enemy, and from the plades of an enemy to
neutral places, but also from one place to another
place belonging to an enemy, whether the plades
be under the same or differcnt sovereigns. Here
both the coasting. trade and the colonial trade,
whichy in relation to the parent country, is in the
nature of a coasting trade, are both placed on the
same footing with every other branch of com-
merce between neutral and belligerent parties, al-
though it must have been well known that both
those ‘branches are generally shut to foreigners: in
time of peaceyand, it opéned at all, would be opened
in time of war, and for the most part on account of
the war.

Thirdly. Tt is well known that this particular
treaty underwent great opposition and disciission,

* There are other treaties to which this reasoning is applicable.
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both without and within the British parliament;
and that it was for some time under a legislative
neeative.  Yet it does not appear, either irom the
public debates, or from the dixcussions of the press,
as far as there has been an opportunity of consult-
ing themi, that the difficulty arose in the lcast from
lhh part of the treatv.  The contest seems to have
tarned wholly on other parts, and pricipaily on
the reguiations of the mmmediate conmmuerce he-
tween the two nations.  This part of the treaty
may be conzidered, therefore, as having received
the complet ranction of Great Batwin, Had it in-
deed been otherwise, the repeated sanctions givea
to it on subsequent occasions, would preclade bier
trom making the least use of any repugnance shown
to it on this.

On the 28th Novembor, 1713, a treaty of neace,
and another of comnmerce and navication, were
concinded at Utrecht with Spain, renewme and in-
serting the treaty of Mav 13,1607, the twenty-first
and twenty sixth articles of whicl have been seen
to coincide with the rules of neutral commerce
established by the tleau at Utrecht between Great
Britain and France*. -

Genoa and Venice were comprehended e the
treaty of Utrecht between Great Britain and
Spaiu t.

The above treaty of 1713 was ¢ urmrmcd bv Ar-
ticle xii. of a treaty of Uccomber S, 1, i, bu”'cux
Groat Britain and Spain .

Imm the above dpte o t])e‘ treaty of 1738, at
Alx- LLLh.lchv the following  ticatics Detweer.
England and other powers took place; in cach of

* (Chalm. vol. ii. p. 109, t I ibid. p. 3+1.
vl pe LTk o i
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which the principles established by her treaties at
Utrecht are reiterated :
. With Sweden, January 21, 1720, Article xviii %,

With Spain, June 13, 1721, Article 11.—Confirm-
ing the treaties of 1667 and 1713 1.

With France and Spain, November 9, 1729, Ar-
ticle i.—Renewing all treatics of peace, of friend-
ship, and of commerce, and conscquently those of
Utrecht §.

With the emperor of Germany aund the United
Netherlands, March 16, 1731, Article i.—Renew-
ing all former treatics of peace, friendship, and al-
liance §.

With Russia, Decemlier 2, 1734—Stipulating in
Article ii. a free trade bctween either party and the
encmy of the other, in all articles except munitions
of war; and consequently articles permitted after,
though not permitted before the war|.

With Spain (a couvention) January 14, 1739,
Article i.—Rciterating, among former treaties, those
of 1667 and 1713, above cited €.

The treaty of Aix-la-Chapelle, concluded in
1748, forms another memorable epoch in the poli-
tical system of Kurope.  The immediate parties to
it were Great Britain, Frauce, and the United Pro-
vinces. .

The third Art.}+ of this treaty renews and con-
firms, among others, the treaties of Utrecht 1.

* Jenkinson, vol. ii. p. 263. + Id. ibid. p. 265.
+ Chalm. vol. ii. p. 200. § Ibid. vol. 1. p. 312.
|| Azuni, vol. ii. p. 129. € Jenkinson, vol. ii. p. 340.

4t The treaty of commerce at Utrecht not being specia“y men-
tioned in that of Aix-la-Chapelle, it may, perhaps, be questioned,
whether it be included in the confirmation. The question is of
little consequence, as that treaty is expressly included in the con-
firmation of preceding treaties by the treaties of Paris of 1763 and
1743. :

11 Jenkinson, vol, il p. 374,
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This {reaty was acceded to by Spain, Austria,
Sardinia, Genoa, and Maodena,

In 1763 -, in the treaty bhetween Great Britain,
France, and Spain, to which Portugal acecded, the
first article expressly renews and confirms, among
other treaties, the treatics of peace and commer ce at
Utrecht +.

The treaty with Russia in 1766, Art. X., stipu-
lates a free trade hetween eithicr party, beinge neu-
tral, and an cnemy of the other, with the sole ex-
ception of military stores, und places actually
blockaded §.

In a convention with Denmark, July 4, 1730, ex-
planatory of a list of contraband scttled in a former
treaty, 11 s expressly determined that merchandise
not contraband may be transported to places in pos-
sesston of enemics, without any other exception than
those besiegod or blockaded §.

The treaty of peace in 1783 with Franec, by
Art. i, renews and confirms, amone others, the
treaties of Westphalia in 16148, of Utrecht in 1713,
of Aix-la-Chapelle in 1748, and of Paris 17635 in
all of which the neutral right, now denied by Great
Britain, was formally sanctioncd by her stipula-
tions .

In her treaty of the same date with Spain, the
same confirmation is repoated €

In the treaty of commerce again with rance in
1786, deliberately undertaken in pnrsuance of \rt.
xviii. of the treaty of 1783, the articles above re-
cited from the treaty of Utrecht are inserted word

* If Gueat Britain had rested her captures of v essels trading with
colonies of encmies, during the war of 1756, on the principle now
asserted, this treaty relinquished the principle.

+ Jenkinson, vol ii. p. 150, 1 Ibid. val. i p. 223,

§ Chalin. vol. i. p. 97. I Jenk. vol. ni. p. 337,

9 Jewk. vol. 1. p. 377,
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for word; and thus received anew the most delibe-
rate and formal sanction.—Chalm. vol. i. p. 350.

It may be here again remarked, that, although
this treaty underwent the most violent opposition
in Great Dritain, it does not appear that the opposi-
tion was at all directed against the articles on the
subject of neutral commerce.

The treaty of 178G was explained and altered in
several particulars, by a conveation bearing date
August 31, 1787; without any appearance of dissa-
tisfaction, on either side, with the articles on neutral
comerce,

In the ncpotiations at Lisle, in 1797, it was pro-
poscd on the part ol Great Britain, by her ambassa-
der, lord Malmisbury, to msert, as heretofore usual
m the articles of peace, a confirmation of the treaties
of Utrecht, Aix-la-Chapclle, &c.; which was op-
posed by the French negotiators, for reasons foreign
to the articles of those treatics in question.

On this occasion, lord Malmsbury, in urging the
proposed insertion, observed, ¢ that those (reaties
tad become the luw of nafions, and that if thev were
omitted * it might produce confusion.”” This fact
is attested by the negotiations, as published by the
British government +.

If the treaties had become, or were founded in,
the law of nations, such an omission, although it
might be made a pretext for cavil between the par-
ties, could certainly have no effect on the law of
nations: ‘and if the treaties expressed the law of na-
tions on any subject at all, on what subject, it might
be asked, have they been more explicit than on that
of the maritime rights of ncutrals?

* Those treaties were not inserted in the treaty of Amiens, pro-
bably for the reasons which prevailed at Lisle.

1 See.lord Malinsbury's dispatch to lord Grenville, dated 1tith
July, 1797,
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- This series of treaties, to which Great Britain-is
an immediate party, lengthy and strong as it is, has
not exhausted the examples by which she stands
selftcondemned.  ‘One in particular remains for con-
sideration ;  whicli, if it stood alone, ought for ever
to silence lier pretensions:— It is the treaty with
Russia on the 5-17th of June, 1801,

: Avery important part of the treaty is the preamble:

“ The mutnal desire of his majesty the king of
“ the United Kingdoms, &c., and lis majesty the
« emperor of all the Russias, beimg not only to come
“ to an understanding between themselves with re-
“ spect to the differcnces which have lately inter-
« rupted the good understanding and triendly rela-
 tions which subsisted between the two states; but
“ also to prevent, by frank and precise explanations
“ upon-the navigation of their respective subjects,
“ the renewal  of similar altercations and troubles
“ which might be the conscquence of them; and
“ the common object of the solicitude of their said
“ majestics being to settle, as soon as can be done,
“ an equitable arrangement of those differences, and
“ an invariable determination of their principles upon
““the rights of nculrality, in their application to
their respective monarchics, in order to unite
“ more closcly the tics of friendship and good mn-
« tercoursc, &c., have named for their plenipoten-
“ tiaries, &c., who have agreed,” &c.

With this declaratory preamble in view, attend to
the following sections in article-iii. :

« His Britannic majesty and his Iinperial majesty
¢ of all the Russias having resolved to place under
« 3 suffivient safeguard the freedom of commerce
« and navigation of their subjects, in casc one of
¢ them shall be at war while the other shall be neu-
s ter, have agreed:

« 1st. ‘Fhat the ships of the neutral power may
navigate freebyliv the ports and upon the coasts of the
nations af war.

~

-

N

~

€



64

« ad. That the effects embarked on board neutral
shaps shall be free, with the exception of contraband.
of war and of encmies’ property; and it is agreed
not to comprise under the denomination of the lat-
ter, the merchandise of the produce, growth, or
manufactures of the countries at war which should
have becen acquired by the subjects of the neutral
power, and should be ‘ransported on their account;
which merchandise cannot be excepted n any case
from the frecdom granted to the flag of the said
power,” &c. &c.

These extracts will receive additional weight from
the following considerations:

First. 'This treaty, made with Russia, the power
that took the lead in asserting the principles of the
armed neutrality, was, with exceptions not affecting
the point in question, acceded to by Sweden and
Dcenmark, the two other European powers most
decply interested in and attached to those prineiples.
It is a treaty therefore of Great Britain, as to this
particular point, as well as to most of the others,
with Russia, Sweden, and Dcnmark.

Secondly. The treaty had for its great object,
as appears by its adoption of so many of the defi-
nitions of the armed neutrality, to fix the law of
nations on the several points therein which had
been so much contested; the three northern
powers yiclding the point of free ships, free goods ;
and Great Britain yielding to all of them thosc
relating to the coasting, as well as every other
branch of neutral trade; to blockades, and to the
mode of search; and yielding to Russia, more-
over, the point relating to the limitation of contra-
band.  With respect to the case of convoyvs,—a
ase not comprehended in the .armed neutrality of
1780, but of much subsequent litigation, and in-
serted in that of 1800,—a modification, satisfactory
te the northern powers, was yielded by Great Bri-
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tain ; with a joint agreement, that the subjects on
both sides should be prohibited from carr_vi'nq con-
traband or prohibited goods, according to an article
in the armed neutrality of both dates.

Thirdly. The treaty is expressly deelared to be
an 7nvariable determination [fixation] of their
principles upon the rights of neutrality, i their ap-
plication to their respective monarchies.

It cannot be pretendcd that this stipulated appli-
cation of the rights of neutrality to the contracting
parties, limits the declaratory cflect, which is
equally applicable to all ncutral nations.  Princi-
ples and 7ights must be the same in all cases, and
in relation to all nations; and it would not be less
absurd than it would be dishonourable, to profess
one set of principles or rights in the law of nations
towards one nation, and another set towards an-
other nation.

If there be any parts of the treaty to which this
declaratory character is regarded as not applicablc,
it cannot Lie pretendced that they are the parts relat-
ing to the rights of neutrals to trade frecly to the
ports and on the coasts of nations at war; because,
as already observed, the main object of the treaty
was to settle the questions invelved in the armed
veutrality ; of which this was a primary one, and 1s
here placed, by the structure of the article, under
the same precise stipulation with the liability to
confiscation of enemies’ property in ncutral ships;
a point above all others which Great Britain must
have wished to conscerate as the law of nations, by
declaratory acts for that purpose.

It cannot be prerended that the neutral rights
here declared, do not extend to the colonial as well
as coasting trade of belligerent nations, because
the coloniul trade is not only included 1w a * free
trade to the ports and on the coasts” of such na-
tions, but because it is expressly declared that the

F
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effects belonging to neutrals, and transported on
their account from countries at war, cannot be ex-
cepted from the freedom of the neutral flag in any
case, and consequently not i the case of colonies,
more than any other portion of such countries. It
is not improper to remark that this declaratory sti-
pulation is not only included in the same article
which recognised the principle that enemies’ pro-
perty is excepted from the freedom of the neutral
tflag, but is associated with that recognition in the
same section of the article, and even in the same
sentence *.

* The British government having become aware of the entire
renunciation here made of her claim to intercept, in time of war,
the commerce of neutrals with the colonies of her enemies, set on
foot negotiations, with a view to new-model the stipulation. No-
thing more, however, could be obtained from Russia than her
concurrence in an explanatory declaration, dated October 20, of
the sume vear, in the terms following :—¢ In order to prevent any
doubt or misunderstanding with regard to the contents of the se-
cond section of the third article of the convention, concluded
dune 5-17, 1801, between his Britannic majesty and his ma-
jesty the empcior of all the Russias, the said high contracting
partics have agreed and declare, that the freedom of commerce
and navigation granted by the said article to the subjects of a neu-
tral power [in the column in French de la puissance neutre], does
not authorise them to carry, in time of war, the produce and mer-
chandise of the colonics of the belligerent power direct to the
continental possessions ; nor, vice versa, from the mother country
to the enemies’ colonics; but that the said subjects are, however,
to enjny the same advantages and facilities in this commerce as
are cnjoyed by the most favoured nations, and especially by the
United States of America.”

In this declaration it will be observed that it excepts from the
general right of the neutral party to trade with the colonies of
an enemy, merely the direct trade between the colony and the
mother country. It leaves consequently, and recognises to the
neutral party, Ist, an indirect trade between the mother country and
her colonies—2dly, the trade between one belligerent country and
the colonies of another— 3dly, the trade between the neutral party

itself and enewnies’ colonies—a4thly, the trade between such colonies
and any other neutral country.
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If it were possible to controvert the construction
here given to the treaty, a reference might be made
to a very able speech dclivered by lord Grenville in
the British house of lords in November 1801, in
which this very construction is fully demonstrated.
Thé demonstration is rendered the more striking by
the embarrassed and fecble opposition made to it
by the ingenuity of the very able speakers who eun-
tered the list against linn *,

]

" Another observation is, that, as the ditinction made hetween
the particular trade excepted, und the other branches of colonial
trade, is not deducible, by any possible construction, from the
terms of the original text, it must be vnderstood to he a compra-
mise of expedicncy on the part of Russia, rather than a deroga-
tion from the principle on which the general vight is fonnded.

"It is to be further observed, that cven the particular exception
18 abridged, by an agreement on the part of Great Bntmn, that,
in case a direct trade between an enemy’s country and its colo-
nies should be enjoyed by any other neutral country, equal advan-
tages and facilities shall be extended to Russta. '

It may be still further observed, that the reference to advan-
tages and facilitics, as they may be c¢njoved by neutral nations,
particularly the United States, scems to imply that the United
Btates at least (who are indeed alluded to by sir William Seors,
as g nation particularly favourcd by France¥®) furnished wn exani-

le of such a state of things; and as no such state oftlnngs was
applicable to them but that arising from reguiations of Franee,
which, heing prior to the war of 1793, authoriced, apon the British

rinciple itself, a like trade by the United States (lnrl_n‘: the war,
1t follows that all captures and condemnutions ols American vessels
trading between France and ber colonics under those regulations,
were on the British principle itsclf illegal, and ought to be indcn-
hified. ) '

Lastly, it may he observed thut the treaty to which this expla-
patory declaration relates, was accepted and ratified by Sweden
and Denmark, and that these two powers ave not parties to the de-
claration. - If they afterwards becune parties, it is more than is
Knawn. The observations, of which the dectaration has been
found susceptible, must, indeed, render the fact of little conse-
quence in any poift of view. )

3' * Far the speech, seée a_pamphlet entitled, « Substance of the
Bpuech delivered by Lord Grenville in the House of Lords, No-

® @ Rob. Rep. 168. 4 Rob. Rep. Append. p. 4.
F 2
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Such is the accumulated and irresistible testi-
mony borne by Great Britain, in her own treaties,
against the doctrine asserted by her.

vember 13, 1801.” The object of his lordship was to make %t
appear that the treaty had abandoned certain maritime doctrines of
Great Britain; among others, the doctrine relating to the trade
of neutrals with the colonies and on the coasts of nations at
war. This he has done with the most complete success. With
respect to the legality of the doctrine, he assumes, rather than
attempts to prove it.  Had he employed in the latter investigation
the same ahilities and candour which distinguish his discussion of
the meaning of the treaty, he could not have failed to be as much
conviuced of the illegality of the doctrine abandoned, as he was of
the abandonment itself. ~ Ior the very lame replies made by other
speakers, see Annual Register for 1302, chap. iv.

An anonymous author of six ingenious letters in vindication of
the treaty attempts a distinction between its meaning and that of
the anmed neutralitivs, with a view to reconcile the former with the
British doctrine.

In the two treatics of armed neutrality in 1780 and 1800, the
neutral right to trade with a party at war is expressed as follows:
“ to navigate frecly from port to port and on the coasts of nations
at war.”

In this treaty with Russia, the right is cxpressed with the follow-
ing diftercnce of terms: “ to navigate freely to the ports and upon
the coasts of the nations at war.”

The author of the letters contends that the trade ¢ from port
to port” mcans a neutral trade in the purchased produce of the
belligerent country carried coastwise, whereas to trade on the
coasts of the belligerent mcans nothing morc than to proceed from
one port to another in making successive deliveries of the neutral
cargo transported to the belligerent country.

The answer is simple as it is conclusive. To navigate on the
coast is to navigate from port to port. This is its pluin meaning.
The distinction between weutral property carried to the bellige-
rent country, and property acquired by a neutral in the belligerent
country, is suggested neither by the distinct mwodes of expression,
nor by any circumstance whatever affecting the interpretation of
them. The distinction is purely arbitrary. It weuld not be more
so if the diflerent mennings which it assigns to these diffesent
phrases were transposed.  lo navigate or trade from port to
port, must mean to trade on the coasts; and to trade on the
coatt, is 3 cuusting trude, It mnay be added, that the distinction
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It will be in order now to resume the notice of
treaties to which she was not a party, but which au-
thorise some inferences and obscrvations contribut.
ing still further, if possible, to invalidate her novel
pretensions.

The review herctoforc taken of this class of trea-
ties was limited to such as preceded the armed ncu-
trality. Those now to be added are principally the
treatics and conventions entered into in the vcars
1780 and 1800).

The treaties of 1780 declare the right of neutrals
in the case under discussion in the following terms:
“that all vessels shall be permitted to navigate from
port to port, and on the coasts of the belligerent
powers.” Those of 1800 are in terms too little va-
ried to require recital.

It has never been questioned, that these defini-
tions of the necutral right were as applicable to co-
lonies as to any other of the territorics belonging
to a belligerent nation. All the British writcrs
have so understood the text, and in that sense have
employed their pens against it.

and inference attempted, are cootradicted both by the general
scope of the treaty, and by the terms of Art. iii. sect. 2.

Were the criticism allowed all the force which the author claims
for it, he would still give up more than he would gain: for the
Russian treaty aftirms the right to navigate freely to the ports of
those at war, without excepting the colonies. The trade would
therefore remain free between all neutral and colonial ports; and
the neutral trade between a belligerent and its colonies would be
tnlawful on no other ground but that it was mercly a coasting
trade, ‘without any of those peculiarities often ascribed to the colo.
nial trade by the advocates for the British principle.

" From the aspect of the letters, it may be conjectured that they
wete not written without a knowledge of the views of the govern-
ment s and thatthey were intended to give celour te the distinction
on which the explanatory declaration above cited is founded; whe-
ther ax & meagure actuslly concluded, or projected only, does not
appear, the letters having no date in the edition which las ap-
pearcd io this country.
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It need scarcely be remarked, that the treaties in
qucstion were framed with a view, not of making a
new law of nations, but of declaring and asserting
the law as it actually stood.  The preamble to the
convention of 1900, £ the re-cstablishment of an
armed neutrality between Russia and Sweden, ex-
plains the object in the ters following: ¢ In order
that the frecdor of navigation and the security of
merchandize of the neutral powers may be esta-
blished, and the principles of the law of nations be
tully asceriaized,” &e.

The preamble to the convention of 1780 states
the principlesavowed by the parties to be the  prin-
ciples derived from the primitive rights of nations.”

The treaty of 1750 was originally concluded be-
tween Russia and Denmark.  But it was acceded
to by Sweden, Prussia, the United Provinces, Au-
stria, Portugal, and Naples; and, i effect, by
Trance and Spain.  The principles of the treaty
had the sanction also of the United States of .-Ame-
rica, in their eruisine ordinances,  "Thus it is seen,
that, with the exception of Great Britain alone, all
the powers of Europe, materially interested in the
tiaritime low of nations, have given a recent and
reveated sanction to the right of neutrals to trade
freely with every part ¢t the countries at war!
Andalthough several of those nations have, on some
of the points confained in these treaties, as on the
points of contraband and enemies’ property under
ncutral flags, entered since into adverse stipulations;
not one of them has by treaty or otherwise relin-
quished the particular right undcr consideration * 5

* On the contrary, these rizhts have been repeated in the fol-
lowil treaties, subsequent to those of the armed meutrality—
pamely, Russia and Denmark, Oct. 8-19, 1782, Arts. Xvi., Xvii.
{ Martens’s Treagies, ii, p.290). Same and the Porte, June 10-21,
1753, Art. xxxix. (Ibid. p. 392),  France and Holland, Nov. 10,
1785, Art, viil. (Ibid. p. 416).  Austria’and Russia, in the. year



whilst Great Britain, as we liave seen in her treaty
with ftussia, has hewself expressly aceeded to the
right.

The mportavee of wreeties in dcvitlilw the law
of nations, or thav portion of it whi his founded 1n
the consent of nations, will justify tll? e otent winceh
has been civen to this review of them; and the con-
clusion which this review justifies b, tioa the tenor
of treaties, throughout the whole period de- rving
attention, confirms the ncutral right covrendod for:
that for more than one and a half centurics, Goat
Britain Las, without any other mterruptions i
thoso produced by her wars with particnlar natios,
been at all times bound by her treaties with tae
principal maritime nations ol the world, to respect
this richt; and what s truly remarkable, that,
througliout the long period of time aned the volu-
minous collection of treatizes throueh wihieh the re-
scarch has heen carried, a single treaty only (put-
ting aside the explanatory article between Great
Britain and Russia, noted above) has ocenrred,
which forms an exception to the genceral maes

“The exception will be found in an article of a
Danishi treaty of June 16911 with Eneland and Hol-
fand.  In that artele (the Sd), though somewhat
obscuve, cither from maccaracy i the oniginal toxe
or in the printed copy, it seems that Dennenk re-
linquished her neatral right of comumerce between
the ports of France, then at war with the other nar-
tics.  Bus this exception, m-read of availing m any
respcet tne belligevent claine i qaestion, corroho-

rates the tostimony furnished by treaties agaroot it
as will appew teom the following obscrvations:

1785, Art. xii. (Ibid. p. 621, France and the same, Dec. 31,
1736G--Jan. 11, 1587, Arts. xxvic, xavik (Marten, Treas. . p. 15).
| 1T unl the king o the Two Sicibies, Joa, 0-17, 1797, Art, xviir,
(Il pe ). ]unu'll and Russia, l)u 0220, 1757, Art. axil.
(thets 11,) 4+ Lum. tom. vii. part i p. 203,
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Ist. In other parts of the treaty, there are stipu-
lations favourable to Denmark, which may have been
regariied as some compensation for the restriction
imposcd on herself. :

2d. Admittine, however, the restriction to lave
been made without any compensating advantages,
the sacrifice might fairly be ascribed to the dreadful
oppressions on the Danish commerce praetised by
England and Holland, and to the desire of Denmark,
as a weaker power, to effect some mitigation of her
safferings. 'These sufferings cannot be better ex-
plained, than by an extract from the preamble to &
treaty concluded in 1693, between Denmark and
Sweden, for the purpose of putting in force a pre.
concerted plan of reprisals :—<¢ Although their mas
jesties the kings of Sweden and Denmark had hoped,
that, after they had concluded their treaty of March
1691, for mamtaining their navigation and com-
mercee, the many unjust piracies exercised on their
subjects would at length have ceased; they have
nevertheless been grieved to find, that, notwith-
standing the reclamations and rcmonstrances which
they have from time to time made to the parties en-
gaged in the war, in order that an end might be
put to them, they have rather increased and aug- -
mented, even to a point that it is in a manner im-~
possible to express—the pretexts, the artifices, the
inventions, the violences, the chicaneries, the pro-
ces~cs which have been practised, not only against
the vessels and goods of the subjects of their majes-
tios, but also against their public convoys, to the
prejudice of the customs and tolls of their majes-
ties, to the considerable diminution of their duties
and 1mpo-ts, and to the irreparable injury of their
kingdows and provinces, the subjects of which have
sufiered and lost infinitely, in their persons, their
crews, their vessels, goods, and merchandises. Hencée
it is that their majesties have been obliged,” &c.
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Distresses, such as are here painted, micht suffi-
ciently a-connt for concessions on the part of a suf-
ferer, without supposing them to flow from a deli-
berate or voluntary acquicscence in the principle
on which they were founded.

3d. But admitting the stipulation to have been
both gratuitous and dcliberate, and to form a fair
exception to the general rule of treatics, still being
but a single cxception to stipulations as numerous
and as uniform as have been brought into view, the
exception must be cousidered as having all the ef-
fect, in confirming the gencral rule, which can be
ascribed in any casc to a confirmation of that sort,

4th. The exception is limited to a trade berween
one French port and another. It implics, therefore,
and recogniscs, a frecedom of trade hetween forcign
and French ports, as well colonial as others.

To this ample sanction, drawn from tlic conven-
tional monuments of Europe, it will be allowable to
add the testimony of the only nation at once ci-
vilised and independent in the American hemi-
sphere. The United States have, or have had, trea-
ties with France, Holland, Sweden, Russia, Spain,
and Great Britain*,  In all of these, except the
treaty with Great Britain, they have positively main-
tained the principle that neutrals may trade freely
between neutral and belligerent ports, and between
one bellizerent port and another, whether under the
same or different jurisdictions ; and the treaty with
Great Britain contained not cven an implication
against the principle: it merely omitted a stipula-

* Ty these might be added their treaties with the coast of Bar.
bary, which are all favourable to the neutral rights of commerce.
So are varions troaties of Great Britain, and of the other powers of
Farope, wirh that canst, and with the Ottoman Porte 5 all of which,
as well v those with the Asiatic powers, it was thought most
Proj et to ot in this tnaury,
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tion on the subject, as it did on many others, con-
tained in other treaties *.

* Oue of the vesults ot that treaty comprehends a moqt impor-
fant so ‘ou from Great Brizin ceainst the doctrine asserted by
her, e seventh acticle of the ey stipulated @ compensation
to ritizens of the United States, for the damages sustained from

vvlar 2ad llegal captures: and estubitished a joint board of five
cowrnmissionet~, to decide on Wl ciny, vecording to equit\, justice,
and the law of pai "m'v. Tlere claims were founded, in a very great
degree, on captures nul heonived by the Brinish jnstructions of No-

vembier 6, 1714, and depenaing, theretore, on the question whe:
ther a neutrz! trade with beiiigerent colonies, shut in time of
peace, was a keafal trad io time of war. The bourd, on a full
censiderition, veversed the sentences pronounced, even by the ad-
pmivalty . thunal in the last resort, in pursmance of those instruc-
ticns 3 and consequentle, a5 the cnnaissioners were gaided by the
Juwe of nations, the reversal decided that the instructions, and the
principte an whick they wore founded, were contrary to the law
of aations. The joint comnussioners were appointed, two by each
of the partics, and the fifili by lot, which fell on an American
eitizen.  \Whether the L.itish emmmniissioners concurred in the de-
aistor, does not appear : but wheiher they did or did not the deci.
stunt was cquadly binding, and aflords a pxeu.(lent of great weight
1 all similar controersies hetween the two nations. Nor is the
antherity of the case inpenched by the circumstance that the east-
ing voice was in an Amcrican citizen; first, because he was select-
ed and nominated by the British side as an American candidate
pos<cssing their confidence; secondly, because as a man he was
hichly distinguished for the qualities fitting him for so indepen-,
dent a sfation; thirdly, because a joint tribunal so composed must,
in every point of view, beless liable to improper bias, than a tri-
bunal established by aud dependent on the orders of one of the
parties only.




<3
Cr

TIIE CONDUCT OF OTIIER NATIONS.

The cvidence from this source is m-rely neoa-
tive; but is not o that account without @ convine-
g elivet. IF the doctrine advanesd by Great
Britain had been entertained by othier nations, it
would have bheen seen in the documents correspond-
g with the ¢ wianeh contain the British doctrine.
Yeot, with all the vescir o winch could be cmploy-
cd, no indication has been met with that o sinele
nation, besides hersell, has foundaed, on the distine-
tion between a trade permitted and a trade not per-
mitted in time ol peace, a belligerent right to mter-
rupt the teade in tune of war. The distinction can
be traced netither i ther diplomatic discussions,
nor theirmanitostoes, noe their prize ordinances,nor
their instructions to their eruisers, nor i the deci-
sions of their mavitime courts. It the dhistinction had
been assoited or recoenisaed, 1t could not fanl to have
exhibited wselt in some o other of those docu-
ments.  ITaving done so in none of them, the in-
ference cannot be ('Hlll(‘\'i(‘ll, that Giou Britain i1s
the onlyv nation that has cver attempted this mo-
mentous innovition on the oy ol nations,
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CONDUCT OF GREAT BRITAIXN.

If it be not enough to have shown that the belli-
gerent claim asserted by Great Britain is condemn-
ed by all the highest authorities on the law of na-
tions, by the clearest testimony of treaties among
all the principal maritime nations of the world, her-
self included, and by the practice of all other na-
tions, she cannot surely demur to the example of
her own proceedingz. .And it 1s here, perhaps, more
than any where elso, that the claim ought to shrink
from examination. It wiil be seen, in the course
of the following observations, that Great Britain is
compelled, under every appeal that can b made
to herself, to pronounce her own condemnation;
and, what 1s much worse, that the innovation which
she endeavours to enforce as a right of war, is under
that name a mere project for extending the field of
maritime capture, and multiplving the sources of
commercial aggrandiscment; a warfare, in fact,
against the commerce of her friends, and a mono-
polising grasp at that of her enemies.

Ist. Whilst Great Britain denies to her enemies
a right to relax their laws in favour of neutral com-
merce, she relaxes her own, those relating as well
to her colonial trade as to other branches.

2d. Whilst she denies to neutrals the right to
trade with the colonies of her enemies, she trades
herself with her enemies, and invites them to trade
with her colonies.

Ist. That Great Britain relaxes in time of war
her trade laws, both with respect to her colonies
and to hersclf, is a fact which need not be proved
because it is not denied. A review of the pro-
gress and modifications of these relaxations will be
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found in Reeves’s * Law of Shipping and Naviga-
tion; and in the successive orders of the British
council, admitting in time of war neutral vessels,
as well as ncutral supplies, into her West-India
colonies. It will not be improper, however, to
show, that, in these rclaxations of her peuce system,

* « This is all that T have been able to collect for illustratin
the rules Jaid down in the act of navigation and of trauds tor
the conduct of the European trade.  Aud hoving now taken a
view of the policy pursued for rendorving the foreicn trade of the
whole world subservient to the ancrease of our shipping an! navi-
gation, I shall draw the reader’s attentivn to another part of the
subject, and present to him the tnstances in which this spirit of
prescribing the mode of carrying on furcign trade has been cor-
pelled to yield, and the excountion of our navigation faws have been
suspended, lest, in the attempt to cuforce ther, our commerce
might be extinguished, or greatly endingered.

“ The laws of navigation, like other laws, have given way ¢
necessity, and have been suspeuded am zome or o, I)uxing the
drcad of continual danger fioin an enany atsea, s well if toragn
trade can be carried on at all; it is no time to be curions us o
the built of the ship that is employcd in ity hovs it b5 navigued, or
whencc it comes. At such conjunctutcs, « has been wial, more or
less, to suspend the act ot navigition s the fivel instunce of this was
m the Dutch sy, in the retgn of Charles I

“ It was then done, as was common in those times, by the proro-
gative exercised by the crown, of dispensing with laws upon ur-
geat occasions.  On the Gth March, 1661, it was funnd necessiry
to issuc an order of counal tor suspending the act of navigation
wholly, as far as regovded the dnport and export of Norwy
and the Baltic ses, and as far as regarded Gennany, Fhoders, and
France, provided the merchaunts and she owuors of the ships werg
uatural born subjects: it was further permitted to uny one of o
nation i amity to import from any parts, hemps, picch. ta, miss,
satpeire, and copper, and to pay duty only as natura boru sub-
Jeetss Eanglish merchants were puermitted w employ freicn ships in
the coastinr and pluntasion trade; but they wore to comply with
the restriction of shipping in and bringing their cigoes to En-
gland o Ireland. i o

« This was letting locse at onee most of the restrictions |- long-
g o our navigation sy stem, and throwing 1 anons the rest L=
ropc, to make the best of o, durine the time .. wors waable ©o iollow
up the plun we Lad p.oposid to ourselves.
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she has been governed by the same policy of elu-
ding the pressures of war, and of transferring her
merchant ships and mariners from the pursuits of
commerce to the operations of war, which she re-
presents as renderinz unlawful the like relaxations
of her enemies.

The object of dispensing in time of war with
the navigation act, was avowed by the legislature
itself in the preamblc to one of its acts, which was

* In the war of 1710, when we had a war with both France
and Spain, 1t was again necessary to relax from the strictness
of our navigation laws; but it was endeavoured to be done in such
a way as would fucilitate the carrying on of our trade, without
wholly giving up the favourite object of British shipping; and this
wus, by permitting fuveizners to become owners of British ships,
and to trivde as British subjects,

 In the war with France, beginning in the year 1756, the like

Jaw was passed, to continuc during that war; and again in the year
177", during the continuance of the then subsisting hostilities with
France. , :
. “ In these temporary expodients we may trace the progres-
sive incrcase of British shipping. In the Dutch war of 1664,
the nation were obliged at once to abandon the Baltic trade, and
to admit foreiun ships into the coasting and plantation trade.
But in the wur of 1740 we made no cther concession than that
of admitting forcicners into the ownership of British built ships,
and to navigate with foreion scamen, for carrving the European
commodities to this conntry and to the plantations. This was
also done in the war of 173G, and in the last war. Howerver,
in the last war, pressed as our trade was on all sides, we were
compelled to yicld a little further. Many articles of the trade
of Asia, Africn, and America, woere permitted to be brought from
any place in «ny ships belonging to a nation in amity.” But in
neither of these wars, not even in the last, when we had the ma-
ritime powers of both worlds to cope with, Spain, France, Hol-
land, and America, did we allow foreign ships to participate in the
coasting or in the plantation trade.”—Reeres’s Luz: of Shipping and
Nazivaiion, part 2, chap. 5.

The reason for not then opening the plantation trade is obvious.
The only country furnishing the articles needed, was this country,
with which Great Britain was then at war.

In the wars of Great Britain, since the United States have been
a ncutral country, her colonial trade has been opened to them. .
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‘passed not long after the navigation act was adopted.

The preamble recites, © And whereas, by the laws
“ now in force, the navmatnw of ships or vessels,
“in divers cases, is qumred to be, the master and
¢ three-fourth parts of the mariners being English,

“under divers penalties and forfeitnres therein
¢ contained: And whereas great numbers of sea-
“men arc empioy ed in her majesty’s scrvice for the
“manning of the royul navu, so that it is hecome
“ necessary, during the preseat war, to dispense with
“ the said ]a\\x, :md to allo‘\ arcaler number of
“ foreign mariners for the u/nj/,ng o of Irade and
“commerce: Be it enacted, &c., that during the
¢ present war,” &e.

Without pursuing the series of similur recitals
during successive wars, once other example of later
date will be given, 10 which the same object is a-
vowed. The prcaml)le of 1.3 Geo. 11, ¢. 3. 15 in the
following words: « For the Letter supply ol ma-
riners and scamen to serve in his majostv’s ships of
war, and on board merchant ships and other trading
vesscls and privateers, and for the better carrying
on the present or anyv future war, and the tr"uIP of
Great Britain during “the continuance thereof,” '

- The British orders of council, and proclamatlons
of governors, issued from time to time daring war,
and opening, on account of war, the colonial trade
to neutrals, in cases where it was shut to them m
times of peuce, are too well known to require par-
ticular recital or reference.  Orders to that ctfect
are now in operation; and fully justifv the posi-
tion, that, as well in the case of the colonial trade as
of the trade with the parent country, the same thing
is done by Great Britain herself which she denies
the right of doing to her enemies.

« 2d. lhat she trades with her enemies, and invites
them to trade with herself, during wor, are facts
equally certain and notorious.

-~

-
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The efforts of Great Britain to mamntain a trade
at all times with the colenies of other nations, par-
ticularly of Spain, both in peace and in war, and
both by force and clandestinely, are abundantly
attested by her own as wcll as other historians.
The two historians of Jamaica, Long and Ed-
wards, are alone sufficient authorities on the sub-
Jject.

It has been already noticed, that, in the infancy
of her bellijcrent pretension against the trade of
neutrals witi: the colouies of lier enemies, she fa-
voured, by : pccial licences, a trade of her own sub-
Jjects with the sume colonies.

The like inconsistency might be verified by a
train of examples since the pretension was, during
the war of 1793, brought azain into action. But
it would be a waste of time to mulitiply proofs of
whaut is avowed and proclaimed to all the world by
her acts of parliament; particularly by the act of
June 27, 1805, “ to consolidate and extend the
provisions respecting the free ports in the West
Indies.”

This act establishes certain free ports in Jamaica,
Grenada, Dominica, Antigua, Trinidad, Toba-
go, Tortolu, New-Providence, Crooked Island,
St. Vincent’s, and Bermuda. These ports, dis-
tributed throughout the West Indies, with a view
to the most convenient intercourse with the colo-
nies and scttlements of her enemies in that quar-
ter, are laid open to all the valuable productions
thercof, and to small vessels with single decks,
belonging to, and navigated by, inhabitants of such
colonies and settlements. In like manner, the ene-
mies of Great Britain are allowed to export from
the enumerated ports, rum, negroes, and all goods,
cures, and merchandises, excepting naval stores,
which shall have been imported thither in British:
vessels, Provisien is at the same time made for
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the re-exportation, in British vessels, of the enu-
merated productions imported from the colonies
and settlements of her enemies, to Great Britain
and her possessions, according to the regulations
prescribed by her navigation act.

In pursuance of the same principle exercised n
her laws, we find her entering into a treaty in time
of war, which in one of its articles opened a branch
of colonial trade to neutrals not opcn to them in
tune of peace, and which being to continue in force
ouly two years after the end of the war, may be
considered as madc in effect for the war.

The twelfth article ot the trcaty with the United
States, in 1794, stipulated that American vessels, not
exceeding a given size, may trade between the ports
of the United States and the British West Indics, in
cases prohibited to them by the colonial system in
times of peace. This article, it is true, was frus-
trated by the refusal ot the United States to ratify
it; but the refusal did not procced from any sup-
posed illegality of the stipulation. On the part of
Great Britain the article had a deliberate and regu-
lar sanction; and as it would not have been a law-
ful stipulation, but on the supposition that a trade
not open in peace may be opened in war, the con-
duct of Great Britain 1n this case also is at variance
with the rule she lays down for others.

But a most interesting view of the conduct of
Great Britain will be presented by a history of the
novel principle which she is endeavouring to inter-
polate into the code of public law, and by an exa-
mination of the fallacies and inconsistencies to which
her government and her courts have resorted in
maintaining the principle. .

It is a material fact that the principle was never
asserted or euforced by her against other nations,

before the war of 1756.
C
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That at the commencement of the preceding
war of 1739, it did not occur, even to the inge.
nuity of British statesmen labouring for parliamen-
tary topics of argument, is proved by the dcbate
which on that occasion took place in the house of
lords.

In the course of the debate on the expediency of
the war, this particular point having fallen under
consideration, the following observations were made
by lord Hervey against the war:

“ Some people may perhaps imagine that great
* advantages might be made by our intercepting
 the Spanish plate fleets, or the ships that are em-
“ ployed in the trade with their settlements in Ame-
“ rica, because no Spanish ships can be employed
in that trade; but even this would be precarious,
and might in several shapes be entirely pre-
vented : for if they should open that trade to the
French and Dutch, it is what those two nations
would be glad to accept of, and we could not pre-
tend to make prize of a French or Dutch ship on
account of her being bound to or from the SPANISH
SETTLEMENTS IN AMERICA, no more than twe
could make prize of her on account of her being
bound to or from any port 1IN SpalN. We could
not so much as prefend to seize any treasure or
goods (except contraband) she had on board, un-
less yve could prove that those goods or treasure
actually belonged to the king or subjects of
“ Spain.  Thus the Spanish treasure and effects
“ might safely be brought,” &c.

Lord Bathurst in answer :—

“ We may do the Spaniards much damage by
privateering, &c. If they bring their treasure home
n flotas, we intercept them by our squadrons: if
in single ships, our privateers take them. They
cannot bring it home either in French or Dutch
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ships *, becausc by ‘the sixth article of the treaty of
Utrecht, the king of France is expressly obliged
not to accept of any other usace of navigation to
Spain and the Spanish Indies, than what was prac-
tised in the reign of Charles II. of Spain, or than
what shall likewisc be fully given or granted at the
same time to other nations and people concerned:
in trade. Therefore the Spaniards could not lay the
trade in America open to the French, or at least
the French could not accept of it; and if the Dutch
should, they would be opposed by France as well as
by us; an opposition «they would not, I believe,
choose to struggle with +.”

Through the wholc of the debate the subject is
taken up, not on the ground of a belligerent right,
or of a neutral duty, but merely on that of com-
mercial jealousy and yolicy. Ilad the distinction
between a trade allowed in peace as well as war,
and a trade allowed in war only, been maintained
by British statesmen then, as it is maintained by
them now, the same ready answer would have been
given then, asin a like discussion would be given
now; viz. that neither France nor Holland could
enter into a trade with the Spanish colonics, be-
cause, being a trade not open in time of peace, it
could not be laid open in time of war.

* It was overlooked by both sides in the disrussion, that the
neutral right to trade with the coasts aud colonics of an enemy,
and even 1o cover the property of an enemy, was stipulated by
Great Britain to France, in the treaty of Utrecht 1713, then in
force, and. to the Dutch in the treaty of 1674, then also in force.
If it be said that the omission to notice these treaties was delibe-
rate, and proceeded from a construction of the treaties which ex-
cluded from their purview the colonial trade of an enemy, this pre-
sumed accuracy and deliberation’of the speat:ers would strengthen
the inference from the omission to cite the principle in question,
that the principle was unknown to or disclaimed by them.

4+ 6 Lords’ Debates, 136,15¢. 4 ;.

G 2
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In the debates also which took place in the
house of lords, concerning the Spanish captures
in America, and the war which followed, several
of the lords in their speeches lay down in detail
the cases in which belligerent nations may search,
capture, and confiscate, neutral vessels in time of
war: yet, although colonial trade was the imme-
diate subject of discussion, the distinction now
employed seems never to have entered into the
thoughts of the speakers.

Again, in the course of this war, to which Irance
became a party on the side of Spain in 1744, it
appears that the tribunals of Great Britain pro-
ceeded on the same principle, that the trade of neu-
trals with the colonies of her enemies, though not
open in time of peace, might be a lawful trade in
time of war. For this there is the testimony of
Robinson’s Reports, in which it is stated, that
ships taken on a voyage from the French colonies,
were relcased before the lords of appeal*.

We find, then, that prior to the war of 1756
this belligerent claim of attacking all neutral com-
merce not permitted in time of peace,—a claim so
broad in its principle and so baneful in its opera-
tion,—never had a place among the multiplied pre-
tensions enforced by power, or suggested by ava-
rice. At some times, nations have been seen en-
gaged in attempts to prevent all commerce what-
ever with their enemies; at others, to extend the list
of contraband to the most innocent and necessary
articles of common interchange ; at others, to sub-
Ject to condemnation both vessel and cargo, where
either thc one or the other was the property of an
enemy ; at others, to make the hostility of the coun-
try producing the cargo a cause of its confisca-

* 2 Rob. 122, Am, edit.
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tion. But at no time, as scems to be admitted Dy
sir William Scott himself*, was this encroachment
on the rights of neutrality devised by any nation
until the war of 1756. Then it was that the naval
resources of Great Dritain, augmented by her pros-
perous commerce, more especially that of her then
colonies (now the United States of America), gave
her an ascendancy over all her rivals and enemies,
and prompted those abuses which raised the voice
of all Europe against lier,

The first cflect of this overgrown power was
seen in the bold enterprise of seizing on the whole
trade of France within her grasp, i coniempt of
all forms of commencing Lostilitics required by
the usage of nations. It was next seen in the ex-
tensive depredations on the trade of neutrals, par-
ticularly of the Dutch, in defiance, not only of the
law of nations, but of the most explicit stipula-
tions of treaty. The losses of that single nation,
within the first two years of the war, amounted to
several millions sterlingt. The Dutch, by their
ambassador at Loundon, remonstrated. The Bri-
tish ambassador at the Hague was wstructed to cn-
ter into cxplanations.  Among these it cime ontf,
for the first time, that Great Britain meant, not-
withstanding the admouitions of prudence as well
as of justice, to deny the right ot neutrals to carry
on with her enemies any trade beyond the precise
trade usually carried on in time of peace.

The origin of this novel principle descrves a more
particular developement.

The English government had no sooner made
war on the French commerce, than the Duich

In the case of the Emanuel. Rob. ii. 156, Am. edit.
See Annual Reg. 1757-8.
ibid. 1759

4 > &
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becsan to avail themselves of their neutral and sti-
puLtted rights to enter into it; particularly the
commerce “of the colonies, both to their own ports
and to French ports. The English immediately
made war on this commerce, as indeed they did
on the commerce to Spain, Portugal, and other
countries. The Dutch vessels were even pillaged
on the hich scas, and their seamen very -badly
treated. In the years 1757 and 1758 alone, the
number of vessels captured and pillaged amounted
to no less than three hundred; and the damages
were estimated at eleven millions of florius (be-
tween five and six millions of dollars).  "The Dutch
appealed to their treatics with England [those in
10/+ and 1675] which made eicmies’ goods free
m their ships, countraband only cxce pted and the
Dutch trade free from and to the enemies’ ports,
and from one encmy’s port to another. The En-
glisli wer=2 driven to thc vierext, that the treaty
of 1674 smd only that the liberty of trade should
extend to all melchandu s which were transported
in time of peace, those of contraband excepted;
and waus, therefore, not applicable to the colonial
trade i: time of war. Besules, that 7he time of peace,
1f it had b=za anv thing more than a mode of ex-
pl‘PsSl;’f the entive freedom of commerce, could
refer only to the kinds of merchandises, not to the
ports or channels of traie, the Dutch were able to
appeal to the declaratory treaty of 1675, which
stipulated an unlimited freedom of trade from and
to ports of énciics, without saying any thing as to
times of peace. This admitting no reply, the En-
ghish found no rcfuge but in the pretext that the
Dutch vessels, bemf* engaged in the colonial trade,
were to be considered as F rench vessels.  This lucky
thought eluded the stipulation that free ships make
free goods, as well as that which embraced the
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right of trade on the coasts and with the colonies of
encmies. It was alleged also, but with little seeming
reliance on such an argument, that the commerce
with the I'rench islands was not known in 1674,
and therefore conld not be comprised in that treaty.,
These pretexts being very little satisfactory to the
Dutch, the province of Holland, the chicf suffercr,
talked of reprisals. The English answer is in Tin-
dal’s Cont. vol. 1. p. 577-578.  Undertaking to dc-
cide on a constitutional question within an indec-
pendent nation, they said, if the province of Hollaud,
which had no authority, should fit out ships, they
would be trcated as pirates; and if the states concral
should do 1t, it would be taken as a dcclaration of
war. Such was the birth of this spurious principle,

Being avowed, however, on the part of the ¢o-
vernment, it was to be expected that it would have
its effects on the courts of admiralty.  As the deci-
sions of these, during that period, were never re-
ported, the best knowledge of them is to be ga-
thered from references mcidentally made to them
in the proceedings ol other British courts, and
in the proceedings of the high court of admiralty
since the reports of them have been published. The
most precise information which has been obtained
through the first channel, appcars in the cise of
Berens v. Rucker, before the court of king's hench,
reported in Blackstone, i. p. 313, This s the
case of a Dutch ship which had taken i siears at
sea, off the island of St. Eustatius, brought along-
side of her by French boats from a French island
which ship was captured in 1758, on It retarn
with that cargo to Amsterdam. Lord Mansiicld,
in pronouncing on the case in [7060, expressed him-
selt as follows :

« This capture was certainly unjusr. Th pre-
“ tence was that part of this cargo was put on
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« board off Saint Eustatius by French boats from a
« French island. This is now a seftled point, by
 the lirds of appeals, to be the same. thing as of
« they had been fanded on the Dutch shore, and
< then put on board afterwards; in which case
« there is no colour for seizure. The rule s, that
¢ if a neutral ship trades to a French colony with
« qll the privileges of a French ship, and is thus
« qdopted and naturalised, it must be looked up-
“ on as a French ship, and is liable to be taken:
“ not so, if she has only French produce on board,
< without takine it at a French port; for it may
be purchased of neutrals.”
Here the ground of capture must be distinctly
noted. It is not that the trade, as a trade allowed
in war only, was unlawful, and thence incurred a
forfeiture of both ship and cargo; the ground and
measure of forfeiture which are now alleged.
The vessel is condemned on the ground or pre-
sumption, that it had, by adoption, been made
the property of the enemy ; whilst the cargo is not-
liable to condemnation, if not proved to be ene-
mies’ property. In other words, the vessel is, in
spite of the fact, presumed, from the mere circum-
stance of navigating in a French channel, to be
Fruchproperty; and the cargo, although of French
%roductinn, and found in a vessel looked upon as
reach, 1s, notwithstanding these considerations,
opcu to the presumption that it might be neutral
property.

This shows only that the Herculean principle
was at that time in its cradle ; and that neither the
extent of its powers, nor the wonders which it was
to be called to perform, were at first understood.
Its capacities were to be learnt and applied as they
might be unfolded by time and occasions. At
that time, neutral vessels being admitted into new

"
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ehannels of French trade by grants of special li-
cences to the vessels, the occasion was thought to
be best answered with respect to the vessels, by the

resumption, or rather the fiction, that they were
%rench vesseley and with respect to the neutral
cargo, as it did not fall precisclv under the pre-
sumption applied to the vessels, 1t was left to escape
until further time and occasions should teach the
other shapes and uscs of which the mnovation was
susceptible.

These shapes and uses soon began to disclose
themselves: for it appears from the rcferences
made in the casc of the Providencia =, tried before
Sir W. Scott in 1749, that French West-India
produce, conveyed by neutrals from Monte Christi,
a Spanish neutral port, was, in the progress of the
war of 1750, condemned, on the pretext that the
intervention of a neutral port was a fraudulent eva-
sion of the rule which condemned the trade with
a French port; notwithstanding the previous rule
of the lords of :\pp‘c;ﬂ, according to which the
landing or even iraus-shipment of such produce, at
a neutral port, neutralised the trade and made it
lawful.

There is some obscurity, it must be owned, as to
the principle on which a ncutral wade with the
French colouics was condemned alter the discon-
tinuance of spectal licences: it being sometimes
stated in the arguments roferrine to that period,
that the condemnation was founded on the princi-
ple that the trade was virtually or adoptively a
French trade; and somctimes that it was founded
on the general principle that it was a trade not
open in time of pcace. Certaom 1t s, that.the ori-
ginal principle was that of a virtual adop.tlc_)n, this
principle being cunmensurate with the original oc-

* o Robinson, 120.
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casion; and that, as soon as this original principle
was found insufiicient to reach the new occasions, a
strong tendency was seen towards a variation of the
principle, in order to bring the new occasions
within 1ts reach. ‘

It s remarkable, that, notwithstanding the broad
principleasserted by the cabinet through its diploma-
tic organ at the Hague, which interdicted to neutrals
every trade not allowed to them in time of peacc, the
courts of admiralty not only limited the principle
at first, and hesitated afterwards to extend 1t in the
manner which has been seen, but never undertook
to apply it to the coasting trade, though so strongly
marked as a peace monopoly, and therefore so
clearly within the range of the principle; nor does
1t appear even that the principle was applied to the
trade with the Spanish colonies after Spain joined in
the war, notwithstanding the rigorous monopoly
under which they are known to be generally kept
in tinie of peace,

It 1s still more important to remark, as a proof of
the inconsistency always resulting trom false prin-
ciples and the mdulgence of unjustifiable views,
that the Engiich themselves, if the Annual Register
3 tobe believed, were actually trading, by means
of flags of truce equivalent to licences, both direct-
ly with the French islands, and indirectly through
Monte Christi, during the very period when they
were confiscating the property of neutrals carrying
on precisely the same trade in the same manner.

Such is the state of the question as presented dur-
ing the war of 1756. The next inquiry relates to
the war of the American revolution, or the French
war of 1778.

Here it is conceded on the British side, that the
new principle was throughout that period entirely
suspended. On the other side, it may be affirmed
that it was absolutely abandoned.
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- One proof is drawn from the course of decisions
in the British high court of admiralty by sir James
Marriot, the predecessor of sir W. Scott.

The first volume only of his decisions has yet
found its way to this country. In that are con-
tained the cascs referred to below *; all of which
are adjudged on the principle that the coasting
trade, and of course every other branch of trade,
not allowed to foreigners by a nation at peace, and
which may be opencd to neutral foreigners by
such nation when at war, are lawful trades.

Although some of the ships in these cases were
Danish, and others Dutch, and consequently with-
in the stipulations of treaties which have been here-
tofore cited, yet there is no appearance that the
judge was guided i his decisions by that autho-
rity; nor is 1t in the least probable that they will
now be explained by a resort to it. But should
-such an attempt be made, it could be of no avail;
because among the cases there are two, one of a
Lubeck and the other of a Prussian vessel, which
could be decided by no other rule than the general
law of nations, there being no British treaty with
either Prussia or Lubceck applicable to the que-
stion. There is another case, a colonial one too,
decided 21st of January, 1779, in which the law of
nations must of necessity have been the sole guide.
It was that of a I'rench ship bound from St. Do-
mingo to Nantz. The general cargo, as well as
the vessel, were condemned as c¢nemies’ property ;
reserving the question concerning the claims of

* The Yonge Helena, a Dutch ship, p. 141.

La Prosperité or Welfaren, claimed as a Lubecker, p. 170.
Les Quatres Fréves, a Danish vessel, p. 180.

The Verenderen, or Le Changement, a Prussian vessel, p. 220.
The Zelden, a Dutch ship, p.213.

The Dame Catherine de Workeem, a Dutch ship, p. 258,
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considerable value, made by two passengers as neu-
trals, the one asserting himself to be a subject of Bo-
hemia, the other of Tuscany. The articles claimed
were ultimately condemned as enemies’ property,
without the slightest allusion to the illegality of a
neutral trade between a belligerent country and its
colonies; which, if then maintained as it is now,
weould at once have put an end to the claims.

It 1s strictly and incontrovertibly just, then, to
say that these decisions maintain the law of na-
tions as asserted in this mvestigation; and aban-
den and renounce it, as asserted in the decisions
of the same court, under its present judge.  Dar-
g the war of 1773, the judee bhad no guide
whaiever in prize cases, turning on this question,
but the law of nutions. Neither treaties, nor acts
of parliament, nor any known orders of council,
interposed any special rule controuling the opera-
tion of that law. That law, consequently, was the
sole rule of the decisions; and thiese decisions,
oonsequently, complete evidence of the law, as then
understood and maintained by the court: and let
it be repeated, that if such was the law in the case
of the coasting trade, it was cqually the law as to
every other channel of trade, shut in peace, and
laid open in war.

These decisions were indeed made by the high
court of admiralty, and not by the lords com-
missioners of appeal, the authority in the last re-
sort on such subjects. But this consideration does
not impeach the inference drawn from the de-
cisions; which having not been reversed, nor ap-
pealed from, are fair evidence for the purpose to
which they are applied. It is impossible to account
for an omission to enter appeals, where the captors
were in their own country, and must have had the
best counsel, without supposing that the appeals
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afforded not the smallest chance of a more favorable
decision.

But as a further and more unexceptionable proof
that the principle was abandoned, it is stated by sir
William Scott himself, that “ in the case of the
Verwagtig* (a vessel trading between France and
Martinique during the war of 1774), and in many
other succeeding cases, the lords of appeal decreed
payment of freight to the neutral shipowner.” —
This, it must be observed, is a casc of colonial
trade; and a colonial trade of the most exclusive
kind in time of prace; a trade between the colony
and the parent country.

To these authoritics, an explanation equally sin-
gular and unsatisfactnriy is opposed. ¢ It was un-
“ derstood,” says sir Williamn Scott, « that France,
“n opening her colonies during the war of 1778,
“dcclared that this was not done with a tempora-
“ry view relative to the war, but on a general and
“ permancut purpose of altering her colonial sys-
“tem, and of admitting foreign vesscls, univer-
“sally and at all times, to a participation of that
“ commerce. Takiny that to be the fact (‘owerer
“ suspicious its commencement might be duaring the
‘“ actual existence of the war), there was no ground
“ to say that neutrals were not currying on a com-
“merce as ordinary as any other in which they
“ could be engaged; and therefore, in the case of
“ the Verwagtig, and many other succeeding cases,
“ the lords decreed payment of freight to the neutral
“ shipowner.”

At what particular time, and in what particular
terms, this important declaration by France was
made, is not mentioned; nor has any such decla-

* 1 Rob. 252.
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ration been discovered by a scarch which has been
carried through all the Trench codes, and sach of
the annals of the time as were most likely to contain
it; and without some further account of this < de-
claration,” or this “profession” on the part of France,
as it is elsewhere called in Rob. Reports, it 1s impos-
sible to decide on the precise character and import
of it.

But supposing the fact as it was taken to be,
how account for so uwnexampled an instance of
blind coniidence by Great Britain in the sincerity
of an enemy always reproached by her with the
want of sincerity; and on an occasion too so pe-
culiarly suspicious as that of a profession at the
commencement of war, calculated to disarm Great-
Britain of a most precious branch of her rights of
war? '

If her suspension of the new principle is not to
be explained by an intentional return to the esta-
blished law of nations; and tlic explanation of the
fact lics in the alternative between her respect for a
suspicious declaration of France, made in the sus-
picious crisis of a war, more than any other charged
by her on the perfidious ambition of France; and
her respect for those prudential motives which her
own situation may have suggested sor abandoning,
rather than renewing, the attcinpt te maintain such
a principle; it will not be easy to avoid preferring
the explanation drawn from the following review of
her situation.

However bold it may have heen in Great Britain
to advance and act upon the ncw principle in the
war of 1756, it has been seen that she went but a
small part of the length of it; and with an evident
desire to make the innovation as little conspicuous
and obnoxious as was consistent with her object.
In this caution she was probably influenced by a
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regard, not only to the progress of epinion in Eu-
rope in favour of neutral rights, but particularly to
the king of Prussia, whose friendship she courted,
and who was known to be a patron of those rights.
His dispute with Great Britain, produced by her
seizure -of Prussian vessels in the preceding war,
and by his seizing n return the Silesian funds
mortgaged to Great Britain, is well known. The
issue of this dispute has been represented as a com-
plete triumph of the belligcrent claims of Great
Britain over the pretensions of the neutral flag.
The fact, howevcer, is, that she was obliged to re-
deem the Silesian debt from the attachment laid on
it, by paying to Prussia the sum of 20,000/ ster-
ling, as an indemnity for the prizes made of Prus-
sian ships*.

At the commencement of the war of 1778 the
public opinion had become still more enlightened
and animated on the subject of neutral rights. The
maritime success ol Great Britain in the war of
1756 had alarmcd, and the abuses of her power had
sharpeued the feclings of every commercial nation.
Champions had started up all over Europe, main-
taining, with great learning and strong reasoning,
the freedom of the seas and the rights of the neu-
tral flag. The principle that free ships make free
goods more especially employed a variety of very
able pens, and had made a rapid progress. Other
principles, the offspring or auxiliaries of this, and
equally adverse to the maritime claims of Great
Britain, wcre also gaining partisans. In a word,
that statc of fermentation in the public mind wa;
prepared, which, being nourished by the example
and the policy of France, enabled Russia, in con-
cert with France, to unite and arm all the maritime

* The instrument containing this stipulation bears date Jan. 16,
1756. It may be secn in Jenkinson’s Collection of Treaties.
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nations of Europe against the principles maintained
by Great Britain.

To these discouraging circumstances in the si-
tuation of Great Britain, it must be added, that
the cause in which she was fighting, against her
colonies who had separated from her, was unpo-.
pu]a) that their coalition with her enemies, weak-
ening her and strengthening them, had a double ef-
fect in depressing her; and that it happened, as
was to be foreseen, that the fleets and cruisers
broucht acaiast Ler, and the distress to which her
own West Indies were reduced by her inability to
supply their wants, made 1t questionable whether
she might not lose, rather than gain, by renewing
the plmcnpk which :he had fmmerly asserted.—
Early in that war, Mr. Burke, in the house of
Commons, exclaimcd, “ e are masters of the sea,
no farther than it pleases the house of Bourbon to
permit.”’

The effect of this state of things, in tempering the
policy and pretensions of Great Britain during the
war of 1778, is attested by a series of her pubhic
acts too tedious to be here inserted, but which may
be seen in Henning's Collection.

But to whatever causes the relinquishment by
Great Britain of the new principle is to be ascribed,
the fact of the relinquishment remains the same;
~and that it did not proceed from any declaration
made by France that she had permanently abolished
her colonial monopolv, is fully demonstrated by the
following considerations.

The first is; that such a declaration, or such
an abolition, by France, however satisfactory the
evidence of it might be to the British cabinet,
could have no legal effect on the decisions of a
court, without some notification or instruction,
which is not pretended, and which is suﬁimently
contradicted by the guarded terms used by sir
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William Scott in speaking of thr declaration. And
that the then judge of the cowrt, sir James Marriott,
was not in fact influenced in his decisions, either
by the declaration of France itself, or by any in-
struction of his own government founded on such
a declaration, is put beyond the possibility of doubt,
not only by the want of reference thereto i the deci-
sions, but by an acknowledgement made by sir William
Scott, in the case of the Emanuel in 1799 (1 Rob. p.
253); the case of a neutral vessel carrying, from
one Spanish port to another, salt owned by the
king of Spain, then at war with Great Britain.
“ With respect to authorities (says he), it has been
much urged, that in three cascs, this war, the
court of admiralty has decreed payment of freight
to vessels so employed: and 1 believe that such
cases did pass, un:lev an intimation of the opinion
of the very leawrnoi person who preceded me, in
which the paities acquiesced, withoat resorting
to the authority of o higher tribunal” If the
decisions of sir James Marriott in the war of 1778
had becn guided by the declaration of France, and
not by the law of nations, it is evident, as that
declaration was inapplicable to the war of 1793,
and had cven been falsified on the return of peace
I 1783, as stated by sir William Scott himself,
that the opinion intimated by sir James Marriott
with respect to cases, Spanish too, and not French
cases, in the beginning of the war of 1793, could
have no other basis than the principle, that according
to the law of nations, taken by itself, the trade of
neutrals on belligerent coasts was a righttul trade.
Secondly. Were it adinitted that a declaration
by France had been so made and communicated,
as to become a rule binding on the admiralty court,
it is clear that the rule must have beecn restricted
to cases of trade with the French colonivs, and could
have no effect on those of a trade with Spanish or
H
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Dutch colonies, whose governments had made no
such declaration as is attributed to Yrance; yet it
is not pretended, nor is it known, that any dis-
tinction was made by thie British courts between
the former and the latter cases.  The principle in
question seems to have been equally renounced
m all*.

Thirdly. The alleged change in the system
of France was restricted to her colonies. 1t is not
pretended that any permanent change was either
made or dcclaved in the system of her coasting
trade. But the decisions of the British court above
cited relate principally to the coasting trade. The
principle then must have been drawn, not from
the alleged change of France, but from the law of
nations; and if the law of nations authorised, mn
the judgement of the cowrt, a coasting trade shut
in peace and opencd in war, it must have authorised,
in the same judzement, the colonial and any other
tradce shut in peace and opened in war.

It is an inevitable conclusion, therefore, not only
that the trade of ncutrals to belligerent coasts and
colonies was sanctioned by the British courts,
throughout the war of 1778, but that the sanction
was derived from the law of nations; and, con-
sequently, that the new principle, condemning such
a trade, was not merely suspended under the in-
fluence of a particular consideration which ceased

“ Hennings, a Danish writer, alluding to the perivd of the
war of 1778, savs, ** But although in respect to the neutral trade
to the colonies in Amurica, since France has permitted it to all
nations, nothing has hcen expressly conceded by (reat Britain.
Yet the courts of admiralty have released all prizes which had
been brought in, as coming {rom the French or Dutch pos-
sessions in \merica; and the commerce of neutrals with the
colonies has been generally permitted. This permission, there-
tore, may be considered as a settled point.”—Treatise on Nen-
trality, p.33.
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with that war, but was, in pursuance of the true
principle of the law of nations, judicially abandcned
and renounced. -

Passing on to the war of 1793, it appears, how-
ever, that the policy of the British government,
yielding to the temptations of the crisis, relapsed
into the spirit and principle of her conduct towards
neutral commerce, which had been introduced in the
war of 1756.

The French revolutlon, which began to unfold
itself in 1789, had spread alarm through the mon-
archies and hierarchies of Europe. Forgetting former
animosities and rival interests, all the great powers
on the continent were united, cither in arms or in
enmity, against its principles and its examples:
some of them, doubtless, were stimulated also by
hopes of acquisition and aggrandiscment. It wa:
not long before the British government began to
calculate the influcnce of such a revolution on
her own political institutions; as well as thce ad-
vantages to which the dizposition of Europe, and
the difficult situation of her ancient rival and cue-
my, might be turned. War was, indeed, first de-
clared by the French government; but the British
government was, certainly, the first that wished
it, and never perhaps cntered into a war against
France with greater eagerness, or more sanguine
hopes. With all Europc on her side, against an
encmy in the pangs of a revolution, no measure
seemed too bold to be tricd, no success too great
to be expected.

One of her earliest measures was accordingly
that of interdicting all ncatral  supplies of pro-
visions to Frauce, with a view to produce submission
by famine *

* Seo Iestructions of June €, 1702
<
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The project, however, had little other effect,
than to disgust those most interested in neutral
commerce, and least hostile to France. This was
particularly the case with the United States, who
did not fail to make the most strenuous. remon-
strances against so extraordinary a proceeding.
The correspondence of their secretary of state
with the British plenipotentiary (Mr. Hammond),
and of Mor. Pinkney the American plenipoten-
tiary with lord Grenville the British secretary of
stute, are prools of the energy with which the in-
novation was combated, and of the feebleness and
fallacy with which it was defended.  The defence
was rested on a loose expression of Vattel,  Byn-
kershock, who had not altogether got rid of the
ileas of the former century, and by whom Vattel
probubly swas misted, could have {furnished a still
stronzer authority *.

The newr experimacnt of depredation on neutral
comincice was directed, notwithstanding the former
abrndonment  of the  principle, and the continu-
ance of the abandonment iuto the carly cases of
the warg of 1753, against that carried on with the

* Frumentun scilicet etimn non lostiz, ad hostem recte advehit,
rReepta obsbhonis fund-re cansa. Libo 1. cap. it

1 'Phe Charlotte (Coffin), an American vessel, taken on a voy-
e from Covenne to Bourdeanx, October 1793, aand reserved
with o class oi like cases priov to the instructions of November
1708, was tried amd diecided be the Lads of appeal iu 1803,
©u the side of the clidmain: it was argoed, that considering the
changeable ground on whicl the ovinciple — condemning a trade in
war nob permitted in peace —was first estoblished in 1756, and
the appeaent abendownent of it duving the war of 1778, neutral
werchants were intitled w the benefit of a justifiable ignorance,
until the inteuctions of November 1793 bad conveyed an ad-
monition to them.  On the other side it was contended that the
pronciple Wi sufficicatly obvious e u principle of public law, with-
ot any tisauctions, and that nentrals had no right to presume
that relavetous confined to civcumstances of the wur of 1778,
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possessions of France in the West Indics. Thiz
experiment, too, fell with peculiar weight on the
United Statcs.  For some time the irregularities
went on, without any known instructions trom the
government reviving the abandoned principle; but
without the licentious excesses which followed.

As carly, however, as November 6, 1793, in-
structions were issued, which struck generally at
the neutral commerce with the French West In-
dies. That of the United States was the principal
victim. The havoc was the greater, because the
instructions, bceing carried into opcration  before
they were promulged, took the commerce by
surprise.

This instruction of November Gth, 1793, was
addressed to the commanders of ships of wur, and to
privateers having lctters of marque against Frauce,
in the following terms: —

« That they shall stop and detain all ships laden
with goods the produce of any colony belonging
to Irance, or carrying provisions or other supplies
for the use of any such colony, and shall bring the
same with their cargoes to legal adjudication in our
courts of admiralty.”

{on which subject by the way it was impossible they could have
any knowledge) would be continued.  The court, concurring in
this view of the case, pronounced the ship and cargo, with the
others in the like situation, subject to condemmation. 4 Rob.
appendix, p. 12.  As the state of appearances hed misled the
“vory learncd person” who preceded siv William Scott inte an
opinion that the nentral trade, though not permitted in peace,
was lawful in war, it was surely rather a hard sentence that re-
fused to unlcarned traders a plea of ignorance, of which so ve
learncd an expositor of the law is obliged to avail himself. Besides,
if “the principle was sufficiently obyious,” why were the cases
depending on it reserved, and, above all, why were the parties
kept in uncertainty and expense for ten years, and till the war
was over? — These are questions which 1t is more easy to a<k
than to answer.
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In some respects this instruction went further than
the new principle asserted by Great Britain: in others,
it fell short of that principle.

It exceeded the principle in making the produce
of a French colony, although owned by neutrals,
and going from a neutral port where it might have
been regularly naturalised, the criterion of the trade.
The principle would have extended only to produce
exported immediately from the colony, in a trade not
permitted in time of peace. :

Again, the principle was not applicable to an
immediate trade from certain ports* and places in
the colonies, authorised by permanent regulations
antecedent to the war. The instruction extends fo
any colony, and consequently violates a trade
where 1t was permitted and customary before the
war.

On the other hand it falls short of the principle,
in as much— 1. as it spares articles directly exported
from, though not the produce of, the colonies:
2. as 1t does not effect the coasting trade of France,
and other branches of French trade, laid open in
time of war, on account of the war.

With these mitigations, however, the instruction
had a sweeping operation on the neutral commerce
with the French colonies, carried on chiefly from the
United States.

The resentment produced by it, and which was
doubled by the ensnaring concealment of the in-
struction, appeared not only in the outcry of the
suffering merchants, but in the discussions and pro-
ceedings of the government. Important restric-
tions on the commerce of Great Britain were agreed
to by one branch of the congress, and negatived

# See the French Free-Port Act of 1784, in force in 1703. -
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by single vote in the other. A sequestration of
British funds and effects in the United States was
proposed and strongly supported. And an cm-
bargo withholding supplies essential to the subsistence
of the British West Indies actually passed into a
law, and remained in force for some time. These
measures, at length, gave way to the mission of
a plenipotentiary cxtraordipary to the British court,
which terminated in the treaty of 1794.

The British government, in the mean time,
aware of the powcrtul tendency oi such depre-
dations to drive the United bStates into a com-
mercial, if no other, warfare agamst her, prudently
retrcated from the ground taken by this instruc-
tion, as early as the 8th of Jamm), 1794, when
she revoked the instruction to her cruiser, of
November O6th, 1793, and substituted the follow-
ing;—

« 1st. That they shall bring n for lawful adjudi-
cation all vesscls, with their cargocs, that are load-
ed with goods the produce of the French West-India
islands, and coming directly from any port of the said
islands to any port in Europe.”

« od. That they shall bring 1 for lawful adjudi-
cation all ships, with their cargo-s, that are load-
ed with goods the produce of the saird islands, the
property of which goods shall belong to subjects
of France, to whatsocver ports the same may be
bound.”

« 3d. That they shall scize all ships that <hall
be found attempting to cunter any port of the said
islands that is, or shall be, blockadsd by the arms
of lis majesty or his allies, and shall send them
in with their cargoes for adjudication, according
to the termms of the 2d article of the former instruc-
tions, bearing dite the 8th day of June, 17037

« 4th. That they shall scize all \'L'S.\Ll; laden
wholly or in part with naval or military stores,
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bound to any port of the said islands, and shall
send tliem into some convenient port belonging to
his majesty, in order that they, together with their
cargoes, may be proceded against according to the
rules of the law of nations.”

As the three last articles cannot be regarded as
any relaxation or re-modification of the instructions
of November 17.3, since they rclate only to prin-
cinles well known to have been long enforced by
Gicat Britain, as a part of the law of nations, it
is not easy to discern the motive to them. The
only eflect of the articles, as an enumeration and de-
finition of belligerent rights, in certain Dbranches
of trade, secms to be, to beget perplexing questions
with respect to these rights in the branches of
trade pretermitied.

The material article is the first. It varies the
preceding instructions in three respects: Ist. in
substituting ¢ the French West-India islands” for
““ any colony of Yrance;” of which there are some
not slands, and others not West-India islands:
Zd. n limiting the seizure to produce ¢ coming
directly” from any port of the said islands: 3d. in
the very important limitation of the seizure to ves-
scls bound from those islands to any port i Eu-
rope.

By these limitations it was, apparently, intended
to take the divcct trade from the French West
Indics to the United Statcs out of the operation of
thc order of 1793: and probably, also, the trade
from the United States to the West Indies, leaving
the trade fo Europe, from the French West Indies,
a prey to DBritish cruisers.  Whether it was also
meant, as scems to be implied, that the neutral
trade from Europe to the French West Indies was
to bc:: undisturbed, is a distinct question.  This
question was actually raised under the ambiguity
of the instruction, and decided, not without some
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marks of self distrust, by sir William Scott, in the
case of a trade from France herself to a West-India
colony *.

The explanation of this change in the instruc-
tions of the British government is given by the
reporter of sir William Scott’s decisions, in the fol-
lowing passage, extracted from the appendix to
4 Rob, p- 4. < The relaxations that have since
(the instructions of November 6, 1793) been a-
dopted, have originated chiefly in the change that
has taken place in the trade of that part of the
world since the establishment of an independent
government on the continent of America. In con-
sequence of that event, American vessels had been
admitted to trade in some articles, and on certain
conditions, with the colonies, both of this. country
and of France. Such a permission Iid become a
part of the general commercial arrangements, as
the ordinary state of their trade in time of peace.
The commerce of America was therefore abridged
by the forcgoing instructions, and debarred of the
right generally ascribed to neutral trade in time of
war, that it may be continued, with particular ex-
ceptions, on the basis of its ordinary establishment.
In consequence of representatlons made by the
American government fo this effect, new instruc-
tions to our cruisers were issued, 8th January,
1794, apparently designed to exempt American
ships trading between their own country and the
colonics of France.”

One remark suggested by this explanation is,
that if it be a just defence of the orders of January,
1794, it is a severe imputation on those of No-
vember, 1793: for the sole reason which is stated,
as requiring this revocation of the orders of 1795,

* Immanuel, 2 Rob. 1586,
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was in existence at the date of those rigorous or-
ders; and ought, therefore, to have prevented
them. Yect they were not only not prevented, but
were permitted to have a secret and extensive oper-
ation on the American commerce: nor does it
appeai, that in any of the decisions on the captures
made within that period, conformably to the in-
structions (but centrary, as is here admitted, to the
faw of mnations, which, on the British principle,
authorised the American commerce, at least as far
as it had been actually enjoyed with the French,
in time of peace), the court ever undertook to mo-
dify the instructions; as is alleged to have been
done in the war of 1778, in consequence of the
professions of France that she had opened her co-
lonial ports, generally, to the permanent trade of
other nations. '

The explanation calls for two other remarks. The
first is, that the instruction goes beyond the reason
assigned for it. The reason assigned is, that the
trade between the United States and the French
islands had, by the permission of France, become
** the ordinary state ot their trade in time of peace.”
Now so far as this was the fact, the trade is ex-
pressly and truly stated, in thé explanation itself,
to have been limited to ¢ some articles,” and “ on
certain conditions.” But the instruction is ad-
mitted to have been designed to exempt, without
any such limitations, American ships trading
between their own country and the colonies of
France.

The second remark is, that it is not a fact that
the representations of the American government were
made lo the ¢flect here stated: namely, that the
mstractions of 1793 debarred them of the right of
trading with the French colonies.in time of war,
according to the ordinary state of the trade per-
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mitted to them @ time of peace. The representa-
tions of the American government recognised no
such principle, nor included any such complaint;
as is proved by official documents* on the sub-
ject.

! A third remark might be added. If the ordinary
permissions of France to trade with her colonies
was a good reason for exempting the trade of the
United States from the orders of November 1793, the
exemption ought to have been co-extensive with the
permissions, and, consequently, to have embraced
the neutrals of Europe, who enjoyed the same per-
missions as the United States, instead of being rc-
stricted to the latter.

One is really at a loss which most to admire,
the hasty and careless facility with which orders
proceed from the government of a great and an
-enlightened nation, laying prostrate the comimerce
and rights of its friends; or the defective and pre-
posterous explanations given of such orders by
those who undertake to vindicate or apologise for
them.

* Among the printed documents of that period, is a letter of
January 9, 1794, from Mr. T. Pinkney, the American minister
at London, to M. Jefferson, then secretary of state, in which,
alluding to an interview with lord Greuville, he says, “ I reminded
him that our ideas differed materially from theirs on this subject;
and, without repeating the argnments I had before addressed to
him, both verbally and in writing, in support of our position, it
was only necessary to say, that we did not admit the right of the
belligerent powers to interfere -further in the commerce between
neutral nations and their adversaries, than to prevent their carrying
to them articles which, by common usage, were established as
contraband, and any articles to a place fairly blockaded ; that, con-
sequently, the two first articles, though founded upon their prin-
ciples, of not suffering, in war, e trafiic whick was not admitted by
the same nations in time of peuce, and of taking their enemy’s pro-
perty when found on Board of neutral vessels, were nevertheless
contrary to what we contended to be the just principles of the modern
Jaw of nations.”
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But whatever may have been the origin, or the
intention, of the second orders of 1794, revoking
the restraints imposed by those of 1793 on the
United States—whilst they suffered those restraints
to continue, in great part at least, on other na-
tions, two consequences resulted, which seem not
to have been taken sufficiently into foresight.

One of them was, that the nations of Europe, ex-
cluded from the trade not forbidden to the United
States, were not a little soured by the distinction;
and which, very possibly, may have contributed
to the revival of the sympathies which brought about
the armed neutrality of 1800. '

The other was, the vast growth of the carrying
trade of the United States, vhich supplied all parts
of Europe with the produce of the West Indies, and
without affording to Great Britain any of the profits
of an entrepét. -

The developement of these consequences could
not fail to awaken the attention of the British go-
vernment, and is the best key to the instruction
which was issued January 25, 1798; and which
was extended to the possessions of Spain and Hol-
land, then united with Irance against Great Bri-
tain.

It revoked the instructions of January 1794, re-
citing, as the consideration which rendered the alter-
ation expedient,  the present state of the com-
merce of Great Britain, as well as that of neutral
countries;” and, in lieu thereof, the following was
issued : —

 That they should bring in for lawful adjudi-
cation all vessels, with their cargoes, that are laden
with goods the produce of any island or settlement
belonging to France, Spain, or the United Pro-
vinces, and coming directly, from any port of the
said islands or settlements, to any port in Europe,
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not being a port of this kingdom, nor a port of that
country, to which such ships, being neutral ships,
shall belong.”’ The residue of the articles merely
extend to the islands and settlements of France,
Spain, and Holland, the three last articles in the
instructions of January 1794.

The -effect of this new change in the instructions
was, to sanction a direct trade from all/ the French
islands, as well as from those in the West Indies,
and also from the French settlements which were not
islands; with a like sanction to a like trade from
the islands and settlements of the other encmies of
Great Britain; to extend to neutrals in Europe the
enjoyment of this trade, with a refusal to the Ame-
rican states of the direct trade from those islands
and settlements to such European ncutrals; and
finally, to permit to these states, as well as to
the neutrals of EKurope, a direct trade from the
hostile islands and settlements fo Great Britain her-
self.

The explanation attempted by the reporter, Dr.
Robinson, in his appendix to the fourth volume,
p- 4—5, is, that <« In consequence of the relaxation
{in 1794] of the general principle in favor of Ame-
rican vessels, a similar liberty of resorting to the
colonial market, for the supply of their own con-
sumption, was conceded to the wncutral states of
Europe—a concession rendered more reasonable by
the events of war, which, by annihilating the trade
of France, Spain, and Holland, had entirely de-
prived the states of Europe of the opportumty of
supplying themselves with the articles of colonial
produce in those markets.”

With regard to the permission to all neutrals to
convey the produce of the enemies’ colonies directly
to British ports, he is silent.

From a summary, however, of the discussions
which had taken place on cases before the lords of
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appeal, as it is given in the appendix to 4 Rob. p. 6,
an explanation of this part of the regulation might
be easily collected, if it were mnot otherwise suffi-
ciently obvious. Among the arguments used for
so construing the last order of 1798, as to justify
a Danish vessel in trading from a Spanish colony
to a neutral eouwntry, to which the vessel did mnot
belong, it is observed,  that, originally, the pre-
tension to exclude all neutrals was uniformly ap-
plied on the part of the belligerent; by which the
effecct of reducing such scttlements for want of
supplies became a probable issue of the war:
now, since the reluxations have conceded to neutral
merchants the liberty of carrying thither cargoes of
innoxious articles, and also of withdrawing the
produce of the colony, for the purpose of carrying
it to their own ports; now, to restrict them from
carrying such cargoes directly (o the porls of other
neutral slates, becomes a rule apparently capri-
clous in its operation, and one of which the policy
is not evident. From the northern nations of Eu-
rope no apprehensions are to be entertained of a
competition  injurious {o the commercial interests
of our own country. To exclude them from this
mode of traffic [that is, of trafficking directly from
such colonies to other neutral countrics] in the
produce of the enemy’s colonies, is to throw a fur-
ther advantage into the hands of American mer-
chants, who can, with greater ease, import it first
mto their own country, and then, by re-expor-
tation, “send it on’’ to the neutral nations of
Europe.”

No other key is wanted to let us into the real
policy of the orders of 1798, which placed the
neutral nations of Europe and the United States
on the same footing, by extending the rights of
the former, and thereby abridging the advantages
of the latter. This change of ¢ the actual state of
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the commerce of this country (G. B.), as well as
that of neutral countries,” was expedient for two
purposes: — It conciliated the northern mnations,
then perhaps listening to a revival of the armed
neutrality, and from whom ¢ no apprehensions
were to be entertained of an injurious competmon
with the commercial interests of Great Britain;”
and at the same time it so far took the advantages
of re-exportation out of the hands of the Ameri-
‘can merchants, from whom such a competition
probably was apprehended.

ut a mere adjustment of thc balance between
neutrals in their advantageous trade with the ene-
my colonies, did not answer all the purposes which
were to be consulted. It gave Great Britain her-
self no share of the forbidden fruit. She took at
once, therefore, the determination, whilst she
would permit none of the neutral merchants of any
country to carry on this colonial trade of her ene-
mies with another neutral country, to authorise
them all to carry it on with herself; disguising,
as well as sie could, the policy of making herself
the centre and thoroughtare of so extensive a branch
of profit, under the gencral expediency of changing
« the state of commerce both British and neutral,”
as it had resulted from her regulations of 1794;
 and avoiding, as much as she could, to present to
notice the palpable inconsistency of making herself
a party to a trade with her colomal enemies, at the
very moment when she was exerting a bellmelent
pretension, having no other basis than the probable
reduction of them, by suppressing all trade whatever
with them.

This subject is too important not to be a little
further pursued. Unpleasant as the task is—to
trace into consequences so selfish, and so abound-
ing in contradictions, the use made by Great Bri-
tain of the principle assumed by her —the develope-
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ment is due to truth and to the occasion. It will have
the important effect, at the same time, of throwing
further light on the checkered scene exhibited by the
admiralty jurisprudence of Great Britain.

It must be added, then, that the commercial po-
licy for which she employs her new belligerent
principle is the more apparent from two subsidiary
pretensions, as new, as they are at variance with
the maritime rights of necutral nations.

The object of drawing through her own ware-

houses and counting-houses the colonial trade of her
encmies, on its way from the West Indies to the
other countries of Europe, being counteracted by
the extensive intercourse between the United States
and those colonies, and by the re-exportation from
the United States of the imported surplus of co-
lonial produce, the project was adopted of forcing
this trade directly from the West Indies to, and
through, Great Britain.—1st. by checking the
West-India importations into the United States,
and thereby lessening the surplus for re-exporta-
tion: 2d. by embarrassing the re-exportation from
the United States—Dboth considerations seconded,
no doubt, by the avidity of her cruisers and by the
public interest supposed to be incorporated with
their success in making prizes; and the first con-
sideration seconded also, perhaps, by a desire to
give an indirect check to the exportation of contra-
band of war from the United States.
_ In order to check importations, the principle
1s advanced, that the outward and the return voy-
age are to be regarded as forming but a single
voyage; and consequently, if a vessel is found
\‘nth an innocent cargo on board, but on her return
from a hostile port—her outward cargo to which
was a contraband of war subject to capture—the
vessel is thereby rendered liable to capture, and
the chance for capture by that means doubled.
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That this principle is of modern date, can be
shown by more than negative evidence, and from
a source highly respectable. When sir L. Jenkins
was judge of the high court of admiralty, in the
latter period of the 17th century, it was the prac-
tice, sometimes for the king, at others for the
commissioners of appeal, to call for his official
opinions, in writing, on cases depending in other
courts, or diplomatically represented to the govern-
ment. These rescripts are valuable, not only as
one of the scattered and scanty materials composing
the printed stock of admiralty precedents in Great
Britain, but as the testimony of a man, who ap-
pears to have been not undeservedly regarded as
an oracle in his department of law, and to have de-
livered his opinions with a candor and rectitude —
the more mecritorious, as he served a sovereign who
gave little encouragement to these virtues, and as he
was himself of a temper and principles sufficiently
courtly. y

The case of a Swedish vessel, which had con-
veyed enemy’s goods, having been seized, on her
return, with neutral goods, was represented to the
government by the Swedish resident, and by the
government referred to sir L. Jenkins, the judge
of the high court of admiralty. His report is so ine
teresting in another fespect, as well as that for
which it was required, that it shall be given in his
own words.— .

« The question which I am, in obedience to
his majesty’s most gracious pleasure, to answer
untd, being a matter offact, I thought it my duty
not to rely wholly on my own memory or observa-
tion, but further to inquire of sir Robert Wise-
man his, majesty’s advocate-general, sir William
Turner his royal highness the lord - high-admiral’s
advocate, Mr. Alexander Check his majesty’s

I :
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proctor, Mr. Roger How principal actuary and
register in the high court of admiralty in England,
whether they, or any of them, had observed, or
could call to mind, that, in the late war against
the Dutch, any one ship, otherwise free, as be-
longing to some of his majesty’s allies, having
carried goods belonging to his majesty’s enenies,
from one encmy’s port {o another, and being seized
after it had discharged the said goods) laden
with the proceed of that freight which it had car-
ried and received of the enemy upon the account
of the ship’s owners, had been adjudged prize to
his majesty; they all unanimously resolved that
they had not observed, nor could call to mind, that
any such judgement or condemnation ever passed
in the said court; and to this their testimony I
must, as far as my experience reaches, concur:
and if my opinion be, as it seems to be, required,
I do not, with submission to better judgement,
know any thing, either in the statutes of this realm,
or in his majesty’s declarations upon occasion of
-the late war, nor wyet in the laws and customs of
the seas, that can (supposing the property of the
said proceed to be bond fide vested in the ship-
owners of his majesty’s allies) give sufficient ground
for a condemnation in this case. And the said
advocates, upon the debate I had with them, did
declare themselves positively of the same opinion.
Written with my hand, this 6th day of February,
1667*.”—Sir L. Jenkins’ Works, 2dvol. p.741.

* The works of Jenkins have become so scarce, that it
were to.be wished that the parts, at least, which contain his
admiralty opinions and decisions were re-published. Considering
_ the luminous character and the official weight belonging to them,

it might have been expected that this would long ago have
been done; as well as that his authority wauld have been
more frequently consulted in admiralty proceedings. Perhaps
enc cause of the neglect may lie in the difference which would
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Here the point is clearly established, that a
vessel found with a lawful cargo, on a return
voyage, cannot be affected by the unlawfulness of
the cargo immediately preceding it; and, con-
sequently, that an outward and return voyage can-
not be considered as but one voyage, or the cha-
racter of one as transfused into the other.

It is trae that, in this case, the cargo in question
was not contraband of war, but enemy’s property.
But there is no room for a distinction in the prin-
ciple applicable to the two cases. If the two
voyages in fact make one and the same voyage in
law, an outward cargo of enemy’s property must
authorise capture in the returned voyage as mucl.
as an outward cargo of contraband would authorise
it. If the two voyages do not make one and the
same, the contraband of war, in one voyage, can no
more affect another voyage, than enemy’s property,
in one voyage, can affect another voyage.

It will not have escaped attention, that, in the
case stated in the report of Jenkins, the voyage in

be exhibited between his testimony of the law of nations, and
the expositions of modern date, on some other points beside
that in the text. TFor example, in defining contraband, he
limits it to things “directly or immediatcly subservient to the
uses of war;” and expressly decides “ pitch and tar” not to
be contraband. By what authority has the law of nations been
changed in this particular? Certainly not by an unanimous
consent of nations, as was required by Great Britain to change
the law subjecting enemy’s property under a neutral flag to
confiscation; the contrary being admitted by sir William Scott,
who remarks that this was a point, though not the only point,
of British difftrence from the tenets of Sweden. [+ Rob. 201.]
With respect to tar and pitch, it cannot even be pretended
that any change in the uses of these articles, since that date,
can have changed the rveason of the rule as it existed in the
time of Jenkins; or that the change was merely an adaptation
of the same general principle to particular circumstances: for
tar and pitch had the same relation to ships, and ships the same
relation to war, then, as they have now.
12
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which enemy’s property had been carried, and
which it was imagined might thence have vitiated
the return voyage, was a coasting voyage from one
enemy’s port to another. Yet so immaterial was
that circumstance, at that time, that it appears
not even to have been taken into his consideration,
much less to have influenced his opinion. Had it
been otherwise, it would indeed have made his de-
cision so much the stronger against the amalga-
mation of two voyages, on account of the unlawful-
ness of one of them: for on that supposition the
first of the two voyages would have been doubly
unlawful, as engaged both in carrying enemy’s
property, and in carrying it from one enemy’s
port to another. :

But this particular principle is not only of mo-
dern date, but of very recent date indeed. Its
history, like that of many other belligerent inno-
vations by Great Britain, is not unworthy of atten-
tion. .

In December 1798, in the case of the Fre-
derick Molke, a Danish vessel that had got into
Havre, then deemed in a state of blockade, and
was taken on her way out, August 18th, 1798,
1t was urged to be like the case of a return voyage,
where the cargo of the outward voyage had “been
contraband. Sir William Scott admitted, that, in
the latter case, ¢ the penalty does not attach on the
returned voyage,” but demed the affinity between
the cases.—< There is this essential difference,”
said he; < that in contraband the offence is deposited
with the cargo, whilst in such a case as this, it is
continued and renewed, in the subsequent conduct
of the ship*;” the act of egress being, according
to him, as culpable as the act of ingress.

* 1 Reb, p.72.
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In August 1799, in the case of the Marga-
retha Magdalina, a vessel returning to Copen-
hagen from Batavia, her outward cargo, having con-
sisted of contraband goods, was seized at St. He-
lena, September 1798. On the ground, however,
that the ship and cargo were neutral, and that the
outward shipment from Copenhagen was contin-
gent, and not absolutely for Batavia, but sent un-
der the management of the master to invest the
proceeds in the produce of Batavia, restitution
was decreed by sir William Scott, notwithstanding
the fact that the contraband < articles were actu-
ally sold at Batavia,” with a remark only, that
there was great reason to bring this case to adju-
dication, as a case very proper for inquiry. On
this occasion the judge made the following obser-
vations: —¢ It is certainly an alarming circum-
stance in this case, that, although the outward car-
go appears to have consisted of contraband goods,
yet the principal owner appears publicly at Copen-
hagen, and makes oath, ¢that there were no pro-
¢ hibited goods on board destined to thc ports of
¢ any party now at war.’ The master himself de-
scribes the cargo that he carried out as naval stores ;
and, in looking into the mvoice, I find that they are
there rcpresented as goods to be sold. That being
s0, I must hold that it was a most noxious ex-
portation, and an act of very hostile character, to
send out articles of this description to the enemy,
in direct violation of public treatics, and of the
duty which the owners owe to their own govern-
ment, I should consider it as an act that would
affect the mewtral in some degrec on this returned
voyage ; for although a ship on her return is not
liable to confiscation for having carried a cargo or
contraband on her oufward voyage, yet it would be
a little foo much to say that all impression is done
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away; because, if it appears that the owner had
sent such a cargo, under a certificate obtained on
a false oath, that there was no contraband on-board,
it could not but affect his credit at least, and induce
the court to look very scrupulously into all the actions
and representations of such a person*.” :

. That the judge was beginning to be a little un-
quiet under the rule imposed on himself—not to
consider a ship on her return voyage as liable to
confiscation for having carried a cargo .of contra-
band on her outward voyage—is sufficiently visi-
ble. He is found, nevertheless, still submitting
to the restriction.

The case of the Immanuel succeeded November
7th, 1799. It is the case of a Hamburg ship,
taken 14th of August, 1799, on a voyage from
Hamburg to St. Domingo, having in her voyage
touched Bourdeaux, where she sold part of her
cargo, and took a quantity of other articles for St.
Domingo. The question was started, whether the
stores which had been discharged at Bourdeaux,
though originally destined for St. Domingo, were
contraband or not. The inference of the judge
was, that they were not of a contraband nature,
at least that they were left ambiguous, and without
any particular means remaining of affording a cer-
tamty upon the matter. ¢ If so,” said he, “itis
useless to imagine what the effect of contraband,
m such circumstances, would have been. 1 shall
say no more, than that I incline to think that the
discharge of the goods at Bourdeaux would have
extinguished their powers of infection. It would
be an extension of this rule of infection, not jus
tified by any former application of it, to say, that,
after the contraband was actually withdrawn, a

* 2 Rob. p- 116, 117.
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mortal taint stuck to the goods with which it had
once travelled, and rendered them liable to confis-
cation, even after the confraband itself was out of
ius reach*.’ :

This was not indeed a return voyage, but one
link of an outward voyage. The reason, how-
ever, given why contraband, after being discharged,
could not leave a confiscating taint on the expe-
dition, namely, because itself was out of the reach
of confiscation, is precisely common to the two
cases; yet it would seem that the judge is becoming
not a little languid in maintaimng the opinion,
“ that the offence of contraband is deposited with
the cargo.” He now “ inclines to think that such
would be the eftect.”

February 5, 1800, the case of the Rosalic and
Betsey, was that of a ship taken May 31, 1799,
on a voyage from the Isle of France, asserted to be
to Hamburg. It was made a question of property,
turning on a question of fraud. The fraud  the re-
turned voyage was held to be reinforced by the
fraud in the outward voyage; and that fraud is
stated, by sir William Scott, ¢ as mare noxious,
on account of the contraband nature of several of
the articles of the outward cargo.”

Here contraband in an outward voyage was, in
spite of the maxim that its offence was deposited
with the cargo, allowed to have an influence on the
character of the rcfurned voyage. Still it was but
an indirect and partial influence. It was held to
be an aggravation only of the fraud, the fraud being:
the git of the offence.

In 1800, June 24, occurs the case of the Nancy
(Knudson, master), a ship taken on a voyage to
Copenhagen from Batavia, whither she had car-

% 2 Rob. p- 164,
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yied contraband of war. The cargo appears to
have been condemned, on the ground of fraud in
the papers and destination, combined with the con-
traband quality of the outward cargo. The coms
plexion and weight, however, which the last ins
gredient had assumed in the mind of the judge,
are seen in the following extract from the judge-
ment pronounced by him:—

« But it is sald this is a past transaction, and
that in cases of contraband the returned voyage
has not usually been deemed connected with the
outward. In European voyages of no great extent,
where the master goes out on one adventure, and
receives at his delivering-ports new instructions
and further orders, in consequence of advice ob-
tained of the state of the markets, and other con-
tingent circumstances, that rule has prevailed;
but 1 do not think, in distant voyages to the East
Indies, conducted in the manner this has been, the
same rule is fit to be applied. In such a trans-
action, the different parts are not to be considered
as fwo voyages, but as one entire transaction, formed
upon one onginal plan, conducted by the same
persons, and under one set of instructions, ab
ovo usque ad mala*.’ This condemnation of the
cargo was confirmed by the lords of appeal, and
the indulgence even allowed with respect to the
ship, by the high court of admiralty, reversed by
that superior tribunal. |

The existence of contraband in an outward voy-
age not only figures more considerably in this
than in any preceding case, but the judge gets
hold of a new implement of judicial warfare on
neutral commerce. In aid of presumptive fraud,
of the alleged continuity of fraud from the out-

* 5 Rob. p. 105, 106.
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ward into the returned voyage, and of the aggra-
vation given to fraud by the ingredient of con-
traband in the outward voyage—in aid of all these,
the distance of the wvoyage makes for the first
time its appearance. In the case of the Marga-
retha Magdalena, the voyage, like this, was a voy-
age to Batavia. In the case of the Rosalie and Bet-
sey, the voyage was also into the East-Indian
seas. In neither of these cases the slightest al-
lusion is made to that criterion of right and
wrong. The discovery then may fairly be dated
with the case of the Nancy, of no older date than
June 1800.

But mark the reason why distant voyages to the
East Indies are distinguished from European voy-
ages of no great extent. It is, because in the latter
the master “ receives at his delivering-ports new in-
structions and further orders, in consequence of
nadvice obtained of the state of the markets, and
other contingent circumstances;’’ whereas, in dis-
tant vovages to the East Indies, conducted in the
manner tlhis has been, the two voyages are to be con-
sidered as one entire transaction, formed upon one
original plan, conducted by the same persons, and
under one set of imstructions.

If the reason here given for the distinction be-
tween distant voyages and voyages of no great extent
be a good one, it is not easy to see the reason for
requiring, in addition to the distance of the voyage
to the East Indies, that it should be conducted in the
manner of this particular voyage; unless indeed it be,
as there is too much room to remark in the decisions
of the judge, with a view to rest every case, as much
as possible, on its own particular circumstances, and
thereby avoid the judicial fetters formed by a chain
of definite precedents.

Certain it is, that if the outward and returned
voyages urc to be taken as one, where the distance
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of them is such, that new orders cannot be given,
in consequence of new advices from the foreign
ports of delivery, as may be done in voyages of no
great extent; but that the whole business must be
esecuted under one original set of instructions.
Every voyage to the East Indies, in whatever man-
ner conducted, must fall within the rule which de-
termines the outward and returned voyage to be
but one voyage: in other words, that, in that ex-
tensive branch of neutral commerce the outward
and returned voyage making but one, contraband
in the outward cargo, though deposited at ils place
of destination, is to have the same effect on the re-
turned voyage as it would have had on' the out-
ward voyage, if actually intercepted on the outward
voyage.

Nay ‘more—the rule must be applicable to every
Europeun voyage of great extent; ‘an extent so
great as to require that the sale of the outward carga
at the ports of delivery, and the purchase of a return
cargo, should be provided for in the same original
imstructions.

In no view ean the rule be less applicable to dis-
tant voyages between Europe and the West Indies,
than between Europe and the East Indies; nor
more to the European voyages than to American
voyages to the West Indies, where these are of so
great extent as to require that the returned voyage
should be provided for in the same set of instruc-
tions with the outward voyage.

Whether these analogies and inferences entered
mto the contemplation of the judge ,on this occa-
sion, iIs an inquiry which may be waved. Nor is
it known to the public whether any intermediate.
steps were taken by him, or by the superior tribu-
nal, between that date and the 24th of June, 1803,
conducting the policy or opinion of the cabinet
towards the instructions of this last date. These
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form, however, a very natural result to those pre-
liminary ideas, as appears by the tenor of the in-
structious, whish is as follows: — .

« In consideration of wie proscnt ctate of coms
merce, we are pleased hereby to direct the com-
manders of our ships of war, and privateers, not
to seize any neutral vessel which shall be carrying
on trade directly between the colonies of enemies
and the neutral country to which the vessel belongs,
and laden with the property of inhabitants of such
neutral country: provided, that such neutral vessel
shall not be supplying, nor shall have on the outward
voyage supplied, the enemy with any articles of con-
traband of war, and shall not be trading with any
blockaded port.”

In these instructions we find the principle for-
mally adopted; and the returned cargoes ot West-
India produce actually obstructed on their way
to the United States, by the application of the prin-
ciple, wherever the outward carge had included
contraband. We find, of course, the West-India
trade so far forced out of the channel te Europe
through the United States, into such channels to
and through Great Britain as she may choosc to
prescribe.

This being necessarily and obviously the com-
mercial effect of the instructions, it may fairly be
supposed that it corresponds with the intentions of
a nation so clear-sighted in whatever affects her com-
merce; and, consequently, that the principle on
which this instruction is founded was assumed
as subsidiary to the commercial policy on which
was founded the main principle under investi-
gation.

Another obscrvation, with respect to this in-
struction, forces itself upon us. It was a heavy
reproach against the instruction of November 6th,
1793, that it was not promulged until it had for
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some time been ensnaring, and laying waste, the
commerce of neutral nations with the West Indies.

The instruction of June 24, 1803, firct fund its
way (probably hy chencc) w public notice, in the

United States, from the obscure island of Tortola,
in the summer of 1805. It must then have been
in the pockets of cruisers, eusnaring and destroying
the commerce of this country, as far as that degree
of innovation could have that effect, for a period of
about two years. The reproach is heightened, too,
by the consideration that the snare, in this case,
was successful in proportion to the respect ob-
served towards former instructions, the faith of
which was violated by the ex post facto operation
of that in question. A reparation of the damage
is the least atonement that a just and wise nation
can wish to make for such a trespass on all the
maxims of public morality, as well as of national
honor.

The second pretension subsidiary to the com-
mercial policy of instructions, cloathed with the
language of belligerent rights, is that of subjecting
to capture colonial produce, re-exported from a
neutral country to countries to which a direct
transportation from the colonies, by vessels of the
re-expoiting country, has been disallowed by Bri-
tish regulations. The effect of this pretension
evidently is—to check neutral nations, particularly
the United States, in the circuitous transportation
of West-India produce; and, in the same propor-
tion, to farce the trade into channels terminating
in British ports. And the effect is the more par-
ticularly in her favor, as the re-exportation of the
surplus carried into her ports can be regulated by
her own laws, for her own interests; whilst she will
not permit the laws of other countries to regulate
the re-exportation of the surplus carried into their
respective ports.
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That this pretension, also, is as new as it is ar-
bitrary, will be best seen by a review of its rise and
progress; which will, at the same time, as in the
other instance, illustrate the inconstancy and incon-
sistency of the maritime proceedings of Great Britain
‘towards other nations.

Prior to the war of 1756, no trace of any such
pretension is discovered; and it is testified by the
authority of lord Mansfield, as already scen, that
a principle was, during that war, judicially settled
in opposition to it. A neutral vessel, off the ncutral
island of ‘St. Eustatius, had reccived on board a
part of her cargo from French boats, from a French
colony. < This,”” says his lordship, “1is now a
settled point, by the lords of appeals, to bc the same
thing as if they had been landed on the Dutch shore,
and then put on board afterwards; in which case
there is no colvr for seizure.”

Here the rule was solemnly settled, by the highest
admiralty tribunal in Great Britain, that the trans-
shipment, off a neutral port, of colonial rvods from
an encmy’s vessel, protected the goods from capture;
and that where such goods had been landed and
re-laden, there was not even a color for seizure.

Notwithstanding this solemn recognition of the
neutral right, it was found, as also has been seen,
that French produce exported by neutrals from the
neutral port of Monte Christi, during the war of
1756, was not protected by the rule.

During the war of 1778, the whole claim of dis-
turbing neutral commerce, on the ground of its not
being open in peace as well as in war, having been
relinquished, the question could not occur until
the war of 1793. And, what is not to pass unno-
ticed, the first case in which the point fell under
judicial observation appears to have heen that of
the Emanuel in November 1799. During the six
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preceding years, as may be inferred from what then
tell from the judge, no doubt had existed that
an importation of colonial produce into a neutral
country converted it into the commercial stock. of
the country, with all the rights, especially those of
exportation, incident to the produce or manufactures
of the country itself.

It will be most satisfactory to present the opinion
of sir William Scott, on that occasion, in the
words of his reporter. < It is argued that the
neutral can import the manufactures of Irance to
his own country, and from thence directly to the
French colony : Why not immediately from France,
since the same purpose is effected? —It is an-
swered, that it is eflected in a manner more con-
sistent with the general rights of neutrals, and less
subservient to the special convenience of the enemy.
If a Hamburg merchant imports the manufactures
of France into his own country (which he will
rarely do if he has like manufactures of his own,
but which in @/l cases he has an incontrovertible
right to do), and exports them afterwards to the
French colony, which he does not in their original
French character, but as goods which, by importa-
-tion, had become part of the national stock of his
own neutral country, they come to that colony with
all the inconvenience of aggravated delay and ex-
pense: so, if he imports from the colony to Ham-
burg, and afterwards to France, the commodities
of the colony, they come to the mother country
under a proportional disadvantage; in short, the
rule presses on the supply at both extremities; and,
therefore, if any considerations of advantage may
mnfluence the judgement of a belligerent country,
n the enforcement of the right, which upon principle
It possesses, to interfere with it’s enemy’s colonial
trade, it is in that shape of this trade that consider-
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ations of this nature have their chief and most effec-
tive operation*.”

Although the judge is somewhat guarded in his
terms— more consistent with the general rights,
and less subservient to the special convenience, of
the enemy”———'md somewhat vague, if not obscure,
in his reasoning, yet he admits that an dmportation

of gonds from a belligerent’ country into a neutral
country had the effect of making them a part of
the national stock of the ncutml country, equally
intitled, with the national stock itself, to be ex-
ported to a belligerent country. What circumstances
would constitute an importation arc not speciticd;
nor does it appear in what light a mere trans-ship-
ment, at a neutral port, would have been regarded.

The next occasion on which the judge delivered
an opinion on this subject, occurrcd in a case before
the court, February 5, 1800, and which came
before it again on further proof, .\pril 29, 1800.
It was the case of an American ship taken Octo-
ber 16, 1799, on a voyage from Marblehead to Bil-
boa, with a mixed cargo of fish, sugar, and cocoa.
The fish, which made the principal part of the
cargo, could not enter into the question. The sugar
was part of a whole cargo broughi from the Fa-
vanna in the same ship, had been warchoused from
some time in June till some time i August, during
the repair of the ship, and was then re- shipped
The cocoa, small in quantity, was originally from a
Spanish settlement, and had been trans-shipped
from another vessel, lving at Marblehead, after
having been entered at the custom-house. The
“ship had been rvestored by the captors. The pro-
perty of the cargo was proved. The legality of
the voyage was the solc question. On this question

* 2 Rob. 149, 170,
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sir William Scott pronounced the following judge.
ment: —

« There remains then only the question of law,
which has been raised, whether this is not such a
trade as will fall under the principle that has been
applied to the interposition of neutrals in the colo-
nial trade of the enemy? On which it is said, that
if an American is not allowed.to carry on this trade
directly, ncither can he be allowed to do it circuit-
ously.  An Amcrican has undoubtedly a right to
import the produce of the Spanish colonies for his
own use; and after it is imported bond fide into his
own country, he would be at liberty to carry them
on to the general commerce of Europe. Very diffe-
rent would such a case be from the Dutch cases,
m which there was an original contract from the
beginning, and under a special Dutch licence, to
go from Holland to Surinam, and to return again
to Holland with a cargo of colonial produce. It is
not my business to say what is universally the
test of a bond fide importation. It is argued that
it would not be sufficient that the duties should be
paid, and that the cargo should be landed. If
these criteria are not to be resorted to, I should be
at a loss to know what should be the test; and I
am strongly disposed to hold, that it would be suf-
ficient that the goods should be landed and the du-
ties paid. 1If it appears to have been landed and
warehoused for a considerable time, it does, I
think, raise a forcible presumption on that sidey
and it throws it on the other party to show how this
could be merely insidious and colorable. = There
i, I think, reason to believe that the sugar was
a part and parcel of a cargo said to have been
brought from a Spanish colony in this vessel; and
if so, the very distribution of the remainder is
some proof that they were. not brought with an in-
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tention only of sending them on. But I have be-
sides positive proof in the affidavit,of Mr. Asa
Hooper, who swears Mat the dutics had been paid
Jor them. Then the only difficulty remains as to
the cocoa; and it is said by one of the witnesses,
and by one only, that it was trans-shipped from
another vessel, and that it had been brought into
America only ten days before: but although there
is something of a difficulty arising on this small
part of the cargo, yet upon the whole I cannot
think it weighty enough to induce me to send the
case across the Atlantic for still further proof. As
to the facts of this recent importation and trans-
shipment, or of its having héen transferred to the
present proprietors, or of having been exported
without a previous payment of import duties—if
it had composed a larger part of the cargo, I
might have deemed it reasonable to have had some-
what more of satisfaction on some of these points,
which do not appear with sufficient certainty to
found any legal conclusion against it. It appears
by the collector’s certificate that it had been entered
aud imported, and 1 think that these words are
sufficient to answer the fair demands of the
court.”

It must be confessed that we perceive, in this opi-
nion of the judge, somewhat of that customary
forecast, which, in tying a knot to bind himself,
avoids drawing-it too close to be loosened a little,
if there should be occasion. It is, newvertheless,
established by the precedent, that the landing of
the goods and paying the duties is a sufficient test
of the importation; and that the certificate of the
collector, that ¢ they have been entered and im-
ported, is all the evidence of the fact that canm
Jairly be demanded by the court.”

It might indeed heve been expected that the
rule stated by lord Mansfield to have beemn setiled

K
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by the lords of appeals (which makes the trans-ship-
ment to be equivalent to the landing and re-ship-
ment of goods, and this Yast procedure to take
away all color for seizure) would have fount its
way into the notice of the judge. That rule,
however, cannot be impaired by any thing in his
decision, for two reasons. One is, that the further
satisfaction which, if the part of the cargo trans-
shipped had been more considerable, he might
have deemed reasonable on some of the questions,
might refer not to the legality of the voyage, but
to the question of property; and it is certainly
acrceable to all the just rules of interprctation so
to understand it, rather than to suppose a purpose,
in an inferior court, to decide in direct opposition
to a rule settled by the superior court. The other
reason is still more conclusive: it is, that, on the
supposition of such a purpose in an inferior court,
it could have no legal effect in controling the
rule settled by the superior court, the rule by
which alone the conduct of individuals could be
governed.

Such has been the judicial exposition of the
neutral right, even under the British restrictions.
The acknowledgement by the cabinet itself was
officially disclosed on the following occasion, and
to the following effect: —

The cruisers of Great Britain having seized, and
the vice-admiralty courts having condemned,
American vessels bound from the United States to
the Spanish West Indics, on the pretext that their
cargoes consisted of articles the growth of Spain,
then at war with Great Britain, the American
minister in London, in March 1801, represented
to the British government the iniguity of the pro-
ceeding, with the indignation which it inspired;
and required that precise instructions should be
dispatched to the proper officers in the West-Indues,
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and Nova Scotia, to put an end to the depredations.
The subject was referred to the king’s advocate-
general, an extract from whose report was com-
municated by the British secretary of state to the
American minister, with information that the king
had ordered the doctrine laid down in the report
to be immediately transmitted to the several in-
ferior judges, as the law for their future guidance
and direction.

The extract containing this doctrine shall be
literally recited.

“ I have the honour to report, that the sentence
of the vice-admiralty court appears to be er-
roneous, and to be founded in a misapprehension or
misapplication of the principles laid down in the
decision of the court of admiralty referred to,
without attending to the limitations therein con-
tained.

« The general principle respecting the colonial
trade has, in the course of the present war, been to
a certain degree relaxed, in consideration of the
present state of commerce. It is now distinctly
understood; and has been repeatedly so decided by
the high court of appeals, that the produce of the
colonies of the enemy may be imported by a neu-
tral into his own country, and may be re-exported
from thence, even to the mother country of such
colony; and in like manner the produce and ma-
nufactures of the mother country may, in this
circuitous mode, legally find their way to the
colonies. The direct trade, however, between the
mother country and its colonies has not, I apprehend,
been recognised as legal, either by his majesty’s
government or by his tribunals.’

“ What is a direct trade, or what amounts to
an intermediate importation into the neutral country,
may sometimes be a question of some difficulty.
A general definition of either, applicable to all

K2
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cases, cannot well be laid down: the question
must depend upon the particular circumstances of
each case. Perhaps the mere touching in the neu-
tral country, to take fresh clearances, may fairly be
considered as a frandulent evasion, and as in effect
the direct trade; but the high court of admiralty
has cxpressly decided (and 1 see no reason to ex-
pect that the court of appeal will vary the rule)
that landimg the goods, and paying the duties, in
the neutral country, breaks the conlinuity of the
voyage, and is such an importation as legalises
the trade; although the goods be re-shipped in the
sam- vessel, and on account of the same neutral
proprietors, and forwarded for sale to the mother
country *.” :

It is impossible to express the law, meant to be
here laid down, in clearer terms, so far as it de-
termines < that landing the goods, and paying the
duties,” in a neutral country, lcgalises the cir-
-cuitous trade, even between a belligerent country and
its own colonies.  What inferior circumstances
would have the same cffect are not specified. It is
not decided, without a ¢ perhaps,” that the mere
touching, &c. would be insufficient to legalise the
trade. Nor is the legality even of a direct trade
between the mother country and its colonies de-
nied in stronger terms than I apprehend it has
‘not been recognised.” '

Thus stood the admiralty law in Great Britain
as announced by British tribunals, and officially
communicated by the British cabinet to the neu-
tral world—so 1t had continued to stand, as a
-pledge and safeguard to neutrals, conforming themi-
selves to it, from the dates of those authorities,
the last of which is as far back as the spring of
the year 1801. :

* See the printed correspondence.
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With what astomishment, then, must the neu«
tral world now learn, from the decision of sir.
William Scott on the 23d of July, 1805, that accord-
ing to the rule of law just laid down, after much
deliberation by the lords of appeals, <« the
circumstances of landing -the goods, or securing
the duties, do not furnish complete evidence of the
termination of the voyage;”” and that without this
complete evidence derived from the original in-
tention of the importing voyage, the voyage from
the ncutral port will be treated as the continu-
ance of the voyage from the colony to the mother
country.

This political change in the judicial rules of
condemnation admits no other satisfactorr than a
commercial explanation: for the loss of character
which it inducesy is a greater sacrifice than could
be made to the cupidity of cruisers, or the value of
their prizes to the public. :

The whole course, indeed, of modifications pur-
sued by the instructions, and by the decisions of
the cowts, as they appear from day to day, can
leave no doubt that the primary object with Great
Britain has been to transfer to hersclf as large a
share as possible of the commercial advantages
yielded by the colonies of her enemies. An ab-
solute monopoly was embarrassed by the irre-
sistible pretensions of ncutral countries; more
especially of the United States, whose mncighbor-
hood and habits of intercourse, together with other
considerations, forbade a pcrseverance in the ori-
ginal attempt to exclude them. They were accord-
ingly the first of the neutral nations towards which
a relaxation was afforded. The relaxation, after
considerable delay, was extended, by the instruc-
tion 'of 1798, to the neutral nations of Europe.
That instruction was founded on a compromise
between the interest and the prudence of Great
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Britain. It permitted neutral nations to trade di-
rectly with the colonies of her enemies, without
trading in colonial productions with one another;
and permitted all of them to carry those produc-
tions directly to Great Britain. This arrangement
was manifestly calculated to limit the importations
of each neutral country to the amount of its own
consumption ; and consequently to turn the immense
residue of colonial wealth, through neutral vessels, in-
to her own market; whence it might be dispensed,
under her own regulations, to the neutral countries
of Europe having no direct commerce with the
West Indies, and even to the belligerent nations
whose commerce with their respective colonies she
has as completely destroyed, as she has their com-
merce with foreign countries. = The arrangement
was specious, but proved to be dgceptive. It was
expected, that the expense and delay of a circuitous
trade through the United States would prevent
importations and re-exportations interfering with
the projected trade directly from the West Indies
to herself; and, as long as this expectation was in
- any degree indulged, the right of re-exportation
was admitted, though reluctantly, both by the go-
vemment and the courts. Experience, however,
finally showed, that the activity, the capital, and the
economy, employed by the American traders over-
powered the disadvantages incident to the circuit
through the.ports of the United States, and se-
cured to ti%em the profits of supplying Europe with
the colonial productions of her enemies. In pro-
portion as this unforeseen operation disclosed it-
self, the commercial jealousv of Great Britain be-
gan to take alarm. Obstructions were to be thrown
in the way of importations. Re-exportations were
seen with growing discontent. The idea of “con-
timuty, by which two voyages were consolidated
Into one, came into voguc. The vice-admiralty
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courts, regardless of the superior decisions in Eng-
land, would not allow that the lahding of a cargo,
and paying the -duties, protected it against con-
demnation. At length appeared the sentence of
sir William Scott, above cited, carrying into effect
the construction of the inferior courts, as having
been deliberately sanctioned by the lords of ap-
peal. The doctrine established by that decision
has been followed by other decisions and dicta,
at first requiring the re-exportation in another
ship, then a previous sale of the articles in the neu-
tral market, then other conditions, one after ano-
ther, as they were found necessary ; till it is finally
understood that no precautions whatever are to
bar the cruisers from suspecting, nor the courts
from scrutinising, the intention of the original im-
porter, and that the proof of this intention, not to
re-export the articles, is to fall on the claimant.
To fill up the measure of judicial despotism, these
wanton innovations arc now .extended to vessels re-
turning from the belligerent mother countries, as
well as to those going thither from the United
States; with the addition of demands of proot,
never before heard of in prize courts, on points
utterly unknown to the law of nations.

These unexampled and  vexatious  preceedings
manifestly have in view the entire obstruction of
colonial re-exports from the United States; and it
would be more candid in Great Britain, 1f not more
just, to give public notice, at once, that in all such
cases capture and condemnation would be autho-
rised.

Her present system, as subsidiary to the exten-
sion of her commerce, will be still further seen in
her concurrent measures, of a type not less extra-
ordinary than that of any which have preceded them.

According to the instructions issued within the
period of the existing war, or to the received inter-



136

pretation of them, the permission given to neutrals
by those of 1798, to carry the produce of enemy’s
colonies directly therefrom to Great Britain, has
not been continued. At first view, this might ap-
pear to be inconsistent with the policy ascribed
to her in obstructing re-exportations from the
United States. The act of parliament, of June 27,
1805, however, which has been already noticed,
changes this appearance of departure from that po-
licy mto a new proof, and even an extension of
that policy. By the regulations of that act a di-
rect trade is opened between the DBritish colonies
in the West Indies and those of her enemies; and
her enemies themselves are invited to enter into
the trade. Whilst neutrals, therefore, are excluded
from carrying colonial produce directly from the
colonies to Great Britain, the commercial views of
Great Britain are answered by the substitution of
another channel through her own colonies; with
the additional advantage of a monapoly o her own
ships, in the transportation from her colonies across
the Atlantic; and for the sake of this advantage,
or for that of repressing the growth of neutral rival-
ghip, or on both these accounts, she has been wil-
ling to cncounter all the reproach .of cultivating an
avowed commerce with her enemies, in the very
moment of laying new restrictions on that of neu-
trals with them.

Further—the act of parliament of June 27, 1805,
providing for a trade between Great Britain and the
qolonies of her enemies, through the medium of
frce ports in her own colonies, was preceded by
an act of April 10, 1805, authorising licenses to
British subjects, to import, during the war, into
Great Britain, in neutral vessels, for their own or
ncutral account, from the American colonies of her
ciiemies, most of their productions; requiring, at
the samc time, thot all sugar and cotlee so imported
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should be re-exported; and -that ¢he wvalue of a
certain portion of the imports from- such colonies
should be returned in goods and commodities from
Great Britain. ’ : :

Again—in concert with the act of June 27, in-
structions, founded on another act of parliament,
were issued June 29, 1805, authorising British
subjects to export in neutral vessels to France, Spain,
and Holland, a long list of articles, including their
yespective colonial productions; and to import there-
from a long list of such articles as suited her own
wants.

_To complete the arrangement, in all its forms, i§
has been officially announced in the American ga-
zettes, conformably to a resolution of the British
privy council of August 3, 1805, that the trade
with the settlements and islands belonging to the
enemy, in America and the West Indies, is to be
carried on through the medium of the British free
ports in the West Indies, and not otherwise.

- The system of Great Britain may, therefore, now
be considered as announced to all the world without
disguise, and by the most solemn acts of her go-
vernment. Her navy having destroyed the trade
of her enemies, as well between the mother coun-
tries and their colonies as between she former and
neutral countries and her courts, by putting an
end to rc-exportations from neutral countries, re-
ducing the mportations into these to the mere
amount of their own consumption—the immense
surplus of productions accumulating in the American
possessions of her enemies cun tfmd‘n_o outlet but
through the frce ports provided for it, nor an

other market than the British market, and those to
which she finds it for her interest to distribute it
with a view to which, she not only allows her enc-
mies to trade with her posscssions, but allows her
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of capture was restricted by these orders to the
trade of neutrals, from the colonies of enemies directly
to ports other than their own respective ports and the
British ports, and gfgnsequently there remained exs
empt from capture? '

1st. The coasting trade, and every branch of trade
not colonial.

.2d. The trade from any neutral country fo bel-
ligerent colonies.

3d. The trade by neutrals from any belligerent
country fo its own colonies, and to the colonies of
another belligerent country. _ :

~4th. The trade between belligerent colonies, whe-
ther belonging to the same or to different belligerent
countries.

Applying this rule of implication to the two or-
ders only of 1794 and 1798, and admitting those
of 1793 not to have superseded, by implication,
the claims to capture in cases not therein specified,
there will be no other exception to the relaxations or
exemptions just enumerated in favor of neutral com-
merce but the coasting trade, and other trades not
colonial, to which Great Britain has applied, or
may choose to apply, the general principle.

In gencral the high court of admiralty seems, by
applying the assumed principle to the coasting
trade, to have pursued that construction of the ori-
gimal order of 1793 which left the general principle
in force as to cases not specified in it; and to have
considered the relaxations in the succeeding orders
of 1704 and 1798 as referring solely to the colonial
trade..

"There appears, however, at no time to have been
any clear and fixed opinion in the court with respect
to the illegality and penal consequences of the coast-
g trade.

Few cases are reported, perhaps few have oc-
curred, of disenssions relative to this branch of
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4rade. In 1 Rob. p.104, the subject is incident-
ally brought inte view, in a case where a French
vessel had been purchased. The doctrine held by
the judge is expressed as follows:—<« We certainly
do allow it [the purchase], but only to persons
conducting themselves in a fair neutral manner, &c.:
besides, this vessel appears to have been engaged in
the coasting trade of France. The court has nevet
gone so far as to say, that pursuing one voyage
of that kind would be sufficient to fix a hostile
character: but, in my opinion, a habit of such
trading would. Such a voyage, however, must
raise a strong degree of suspicion against a neu-
tral claim; and the plunging at once info a frade
so highly dangerous creates a presumption that
there is an enemy proprietor lurking behind the
cover of a ncutral name.” Here, not the coasting
trade itself, but the presumption of enemy’s property
found in it, is m:.le the ground of animadversion.

In the case of the Speculator, the same idea pre-
sents itself*.

The Emanuelt was itself the case of a coasting
trade. In this case the judge descanted with great
energy and rigor on the manifest illegality of the
coasting trade. < Can there be described,” says
he, < a more effective accommodation that can
be given to an enemy during war, than to under-
take it for him during his own inability?” He
«did not, however, proceed further than to refuse
freight on the principle settled by ancient judge-
ments, that < neulrals are not perwmitted to trade
on freight”” He particnlarly refers to the case
of the Mercurius (Lords, March 7, 1795), in
which freight was refused.  Why were not the ships
confiscated in these cases? that being laid down

* 2 Rob. p.244. + 1 Rob. p. 249.
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in other cases as included in the penalty for ille-
gal voyages, and actually applied ultimately to
cases of a trade between a colony and the mothey
country, to which the coasting- trade is strictly ana-
lIogous; both being trades from one port to another
port of the same nation. It is not even to be in-
terred, from the authorities here cited, that a coasting
trade, in the produce of the country, if carried not
on freight, but as property belonging to the nentral
owner of the ship, is subject to any penalty. This
indulgence to the coasting, and rigor towards the
colonial trade, is it to be explained by the fertility
of the one, and the little value of the other, as a
source of captures and commercial profit, orin what
other way ? :

With respect to the orders of 1794 and 1798, and
the colonial trade, it appcars to have been in -ge-
neral understood that they were to be . construed
as successively enlarging the trade of neutrals with
the colonies of enemies, in the manner and to the
extent above explained.

The dilemma was, indeed, unavoidable: either
the orders were to be considerdd as relaxations
(and if relaxations at all, in that extent), or as leav-
ing the general principle in force in ¢ases not spe-
cified in the orders, and therefore as no relaxations
at all.

This latter decision would have. given a cha-
racter of mockery to the profession and parade
of making, in their orders, so many sacrifices “of
belligerent rights to a spirit of moderation and
amity towards neutrals. The former side of the
dilemma, therefore, was neccessarily taken. The
orglers, those of 1794 and 1798 at least, were relax-
-ations,

As relaxations, however, in the extent required
by an obvious and consistent interpretation, the
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door opened to neutral commerce with the bellige-
rent colonies was found to be wider than was com-
patible either with the interests of British commerce,
- the avidity of British cruisers, or the probable inten-
tions of the British government.

What was to be the remedy?—The first tried
was that of shutting the door gradually, by the dint
of constructions, as may be seen by tracing the
colonial cases adjudged by sir William Scott, and
reported by Robinson, and the decisions of the
lords of appeals referred to by the reporter.

The task was assuredly not a httle difficult, of
which there is the strongest demonstration in the
crooked and contradictory reasonings and decrees
into which it forced the very eminent talents of the
judge who presides in the high court of admi-
ralty.

In addition to the evidence already presented,
take the following comparison between his rule of
construction in the case of the Providentia*, and
the rule of construction in the case of the Ema-
nuel .

In the former case, August16, 1799, he ob-
serves,  the first instructions were to bring in all
ships which had been trading with any colony of
the enemy: but this country afterwards receded
from those directions; and the second orders were
to bring in all ships laden with the produce of
the West-India islands, coming directly from the
ports of the said islands fo any port in Europe. I
cannot but consider this as an abandonment of
the former law [instruction]; and I camnot but
think that a cruiser taking this instruction, in
conjunction with those given before, must have
inferred that it was no longer the intention .of

* 2 Rob. p. 126. + 2 Rob. p. 159,
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government to bring in, and much less to confis.
cate,”’ [ Was there room for this distinction ] ¢ car-
goes of West-Indian produce, unless coming to some
port in Europe. This was followed by instructions
now in force, which direct the bringing in of
all vessels laden with the produce of the French
and Spanish settlements, coming jfrom the ports
of such settlements to any port in' Europe, other
than the ports of that country to which the vessel
belongs. It is certainly not laid down in the
negative that they shall not bring in such vessels
as are coming from such scttlements to their own
ports: but looking at the former instruction, I
think it was a strong adinonition to cruisers not
to bring in such ships; and I believe it has been
genetally so understood and acted upon by them;
and in this court cargoes brought from Surinam Ze
ports in Europe, to which the vessels belonged,
have been uniformly restored on proof of the neu-
trality of the proporty.”

The reasoning here is plain and just... The first
instructions designated for capture the colonial trade,
without distinguishing between Europe and America:
the second designated the trade to Europe only:
therefore, by fair inference, the trade to America
was exempted from capture. o

Again—the second orders designated for capture
the trade to Europe: the third orders designated
the trade to ports of Europe not being of Great
Britain or of the country owning the vessel: there-
fore, by fair inference, the trade to Great Britain, and
to countries owning the vessels, was exempted {rom
capture.

In the Emanuel, November 7, 1799, the case
was that of a neutral ship taken on a voyage last
Jrom France fo a French colony. According to
the reasoning of sir William Scott, just quoted,
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the inevitable inference ought to have been that
the voyage was legal.

'~ The first instructions designated for capture the
trade fo and from the colonies. Both the second
and the third designated for capture the trade only
Jrom the colonies; therefore, according to that
reasoning, the trade fo the colonies was exempted
Jrom capture.

Hear, nevertheless, the reasoning employed by
the judge himself in this case.

After combating the neutral right to trade with
the colonies of an eunemy, by arguments appli-
cable in principle, as well to a trade between neu-
tral ports and the colonies as to a trade between
the mother country and its colonies, he proceeds
to state, in answer to all pleas for a necutral trade
from the mother country to its colonies,  that the
true rule to this court is the text of the instructions;
what is not found therein permitted, is understood
to be prohibited, upon this plain principle, that
the colony trade is generally prohibited, and that
whatever i1s not specially relaxed continues in a
state. of interdiction.” »

Now as what is got permitted, nor specially re-
lared, is by the instruction to continue pro-
hibited, the question to be decided is, what it is
that is permitted, or specially relaxed, by the in-
structions? Is it what is positively and expressly
permitted or relaxed? Then there is no permission
or rclaxation at all; for every thing positive and
express in the instruction is for the capture, not for
the permission or relaxation. Is it to be a per-
mission or relaxation implied and inferred from a
positive and specified prohibition in one order, and
an omission of that, or of a part of that prohibition,
in a succeeding order? Then the neutral trade
trom a belligerent country fo its colonies, which
was prohibited in tite order of 1793, and omitted

L
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in the orders of 1794 and 1798, was as much
permitted, as specially relaxed, as the trade from
"a neutral country fo the colonies of an enemy is
permitted or relaxed, by the omission in the orders
of 1794 and 1798, to prohibit the trade 7o the colo-
nies, which, -as well as the trade from the colonies,
was positively and specially prohibited by the pre-
vious order cf 1793; or to recur to the reasoning
of sir William Scott, in the former case of the
Providentia, as much permitted or relaxed, as the
trade from the colonies going mnot to Europe was
inferred to be so from the order of 1794, taken in
conjunction with the order of 1793; the order of
1793 having prohibited the trade from the colonies
generally, and the order of 1794 having omitted to
prohibit more of the trade from the colonies than
what was bound to some port in Europe.

The judge concludes with declaring, ¢ I see no fa-
vorable distinction betwcen an outward and return
voyage. I consider the intent of the instruction
to apply equally to both communications, though the
return voyage is the only one specially mentioned.”

What favorable distinction, then, could the judge
see between the outward and, the return voyage,
i a trade between a neutral country and the
colonies of an enemy, more than between the two
voyages to Spain, a mother country, and the
colonies? Is not the return voyage the only one
specially mentioned, whether the instruction be
applied to the former trade or to the latter trade?
This is self-evident. Either then he must admit
the distinction in both, and say that the return
voyage only being specially mentioned, the outward
voyage 1s In both trades permitted; or he must
reject the distinction in both, and say that the
outward voyage, though the return voyage only be
specially mentioned, is prohibited in both. A
different course, however, was pursued. The in-



147

struction was applied to the outward voyage in
the neutral trade from the mother country to the
colony, without being considered as applicable to
the outward voyage in the trade from the neutral
-country to a colony; which last has not as yet
been ‘subjected to condemnation. Whether that
is to be its future destiny, as has happened to some
other branches of commerce, where it was equally
precluded by legal decisions and even official as-
surances, is among the arcana of the admiralty
cabinet of Great Britain.

The judgement in this case, it is to be observed,
did not go beyond the condemnation of the goods.
The vessel was restored, but with a forfeiture of
freight and expenses.

By degrees, however, with the aid of alleged
fraud, of false destination, and of contraband in the
outward voyages, the ship as well as the cargo
were brought within the rules of condemnation in
the high court of admiralty. The decision of the
lords of appeal has finally established, in the case
of a voyage from a Spanish colony to a neutral,
but forbidden port in Europe, that any illegal trade
of neutrals with the colonies of an enemy forfeits
both ship and cargo *.

Other examples might be drawn, from the pro-
ceedings in the British courts of admiralty, to
illustrate the constructive return towards the
general principle which had been mitigated by
snccessive instructions, and the aromalous and
entangled decisions which have been employed
for the purpose. These illustrations -cannot be
here  pursued  without too great an addition to
the prolixi&y which has already been incurred.
1t will only therefore be remarked generally — first,
that the course of proceedings, as they relate to

* 4 Rob., Appen. p.11.
La
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the coasting and different branches of the colonial
trade, to the grounds on which ‘these have been
interdicted to ncutrals, and to the penalties at-
tached to breaches of the interdictions, compose
a labyrinth for which no concatenation of prin-
ciples, no thread of reasoning whatever, affords a
clue: — secondly, that constructive decisions, as
appears in the last volume of Robinson’s Reports,
have not only restored, in a great measure, the
operation of the general principle, but have in-
troduced collateral principles, greatly extending the
mischiefs of its operation.

Whilst all the considerations, therefore, which
originally led to the examination of this principle,
are requring additional force, it is fortunate that
so irresistible a  testimony against its legitimacy
should have been furnished by the conduct of
Great Britain herself.

Revicw of the reasons urged in defence of the
British principle.

Although some of the reasons by which this bel-
ligerent claim of Great Britain is defended have
mcidentally fallen under consideration in the course
which the subject has taken; yet a more particular
notice of those most relied on may be necessary to
complete the present examination.

The principal champions for the claim are the
judge of the high court of admiralty himself, sir
William Scott; Mr. Ward, now under-secretary of
state in Great Britain, who is sufficiently known
by his treatises on the law of natiens, one of which
embraccs this precise subject; and M®. Brown, a
professor of civil law in the university of Dublin,
and author of a work on civil and admiralty law.

Sir William Scott has, in every view, the first
title to be heard. '
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In the judgement delivered by him in the case of
the Immanuel, his eloquence has painted the bel-
ligerent claim in very glowing colors. The pas-
sage shall be given in his own words.

« It is an undubitable right of the belligerent to
possess ‘himself of such places as of any other pos-
session of his enemy. This is his common right:
but he has the certain means of carrying such a
right into effect, if he has a decided superiority at
sea. Such colonies are dependent for their exist-
ence, as colonies, on foreign supplies: if they
cannot be supplied and defended, they must fall to
the belligerent of course; and if the belligerent
chooses to apply his means to such an object, what
right has a third party, perfectly neutral, to step
in and prevent the execution? No existing interest
of his is effected by it: he can have no right to ap-
ply to his own use the beneficial consequences of
the mere act of the belligerent, and to say, ¢ True
“it is, you have, by force of arms, forced such
¢ places out of the exclusive possession of the ene-
‘my, but I will share the benefit of the conquest,
“and by sharing its benefits prevent jts progress.
¢ You have in cllect, and by lawful means, turned
¢ the enciny out of the possession which he had ex-
¢ clusively maintained against the whole world, and
¢ with whom he had never presumed to interfere;
“but we will interpose to prevent his absolute sur-
¢ render, by the means ol that very opening which
¢ the prevalence of your arms alone has etfected :
¢ supplies shall be sent, and their products shall be
< exported: you have lawfuily destroyed his mono-
¢ poly, but you shall not be permitted to possess it
¢ yourself: we insist to share the fruits of your vic-
¢ tories; and your blood and treasure have been ex-
¢« pended, not for your own interests, but for the
« common benefit of others.”  Upon these grounds
it cannot be contended to be a right of neutrals
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to intrude into a commerce which had been uni-
formly shut against them, and which is now forced
open merely by the pressure of war; for when the
enemy, under an entire inability to 'supply his
colonies and to export their products, affects. to
open them to neutrals, it is not his will, but his ne-
cessity, that changes his system. That change is the
direct and unavoidable consequence of the com-
pulsion of war: it is a measure not of French.
councils, but of British force.”

The first remark to be made is, that were the
‘intrinsic reasonableness of the claim admitted, it
would not follow that the claim is justified by the -
law of nations as actually established. Reason is
indeed the main source from which the law of na-
tions is deduced; and in questions of a doubtful
nature is the only rule by which the decision ought
to be made. But the law of nations, as an esta-
blished code, as an actual rule of conduct among na-
tions, includes, as already explained, a variety of
usages and regulations, founded in consent, either
taeit or express, and superadding to the precepts of
reason, rules of conduct of'a kind altogether pasitive
and mutable. If reason and conveniency alone, with-

.out regard to usage and authority, were to decide
all questions of public law, not a few of the re-
ceived doctrines would at once be superseded; and,
among the first, some to which Great Britain. is
most pertinaciously attached. @What would be-
come of her favorite claim—to seize and condemn
all enemy’s property laden in neutral vessels—if
the claim were brought to the simple test of rea-
son? —a claim which gives so much more vexation
to the nations at peace, than it contributes to any
Just advantage to those at war. On this question
1t is well known that .the appeal has been constantly
made by Great Britain, from the reasoning of her
adversaries, to the authority of celebrated jurists,
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and other testimonies of the established rules and
practice of nations. She must not expect to vary
her test of right according to her individual interest ;
to appeal to authonty, when reason is against her,
and to reason, when authority is against her.

In testing the British claim, then, by the law of
nations, recurrence must be had to other sources
than the abstract dictates of reason—to those very
sources from which it has been shown that her claim
is an unauthorised innovation on the law of nations.

But let us examine this appeal of the eloquent
judge to the reasonableness of his cause, and see
what is gained by it

« It is an undubitable right of the belligerent te
possess himself of such places, viz. colonies [but
the argument extends fo all places shut against
neutral commerce in time of peace], as of any other
possession of his enemy.” — Without question, he
has the right to possess himself of any place be-
longing to his enemy.

« But he has the certain means of carrying such
a right into effect, if he had a decided superiority
at sea.””—This is not so universally true as is as-
sumed. A land force will be also necessary, un-
less both the superiority at sca, and the situation of
the colony, be such as to admit a complete inter-
ruption of supplies; and then a blockade must
be the only legitimate cxpodient.

¢« Such colonies are dependent for their exis-
tence, as colonies, on foreign supplies: if they
cannot be supplied and defended, they must fall to
the belligerent of course.” —It is certainly true that
they must fall, if they can be neither fcd nor de-
fcnded.  But it is not so true that colonies, as such,
are dependent on foreign supplics.  Some insular
colonies are so dependent; others are mot. Fey,
if any, of the continental colonics or settlements
are dependent on foreign supplu.a
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« And if the belligerent chooses to apply his
means to such an object, what right has a third
party perfectly neutral to step in, and prevent the
execution?”’—No right at all to step in, provided
the belligerent does, in fact, apply his means to
that object, and in the mode conformable to the
law of nations; that is, by intercepting contraband
of war, and availing himself of his decided superiority
at sea to blockade the places which, if deprived
of foreign supplies, must fall into his hands of
course. i

Take the argument under another aspect. €o-
lonies must fall without foreign supplies: there-
fore it 1s said, a Dbelligerent, without invading or
vesting them, may prevent neutrals from sup-
plying them.

The argument has one tendency which oughs
not to have escaped the penetration of its author.
If the dependence of a place for its existence and
defence on foreign supplies be the ground of
the belligerent right to intercept all neutral trade
whatever with it, it will not be very easy to find -
a reasonable ground for the belligerent right to ob-
struct neutral supplics to a place blockaded, where
the place, as frequently occurs, does mnot-depend
on foreign supplies for its existence and defence.

Or the argument may take another turn, which
ought not to escape the attention of neutrals. If
the applicability, without an actual application
of the means, to the legitimate ohject of pos-
sessing himself of the colonies of enemies
can justify the capture of neutral trade with such
places, the mere existence of a force, applicable
to the purpose of' 2 blockade any-where, will, with-
out an actual blockade, equally authorise the cap-
ture of a neutral trade with ports susceptible of
blockade; and thus the neutral trade becomes
interdicted with every part of the dominions of
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her enemy, on the same principle as interdicts
it with ‘the colonial part of their dominions; a
blockade being as legitimate an object of war as
conquest, and a decided superiority at sea being
at least as applicable to the former as to the latter
object.

But an essential vice of the argument lies in the
fallacy of the inference. It no more follows from
the dependence of colonies on foreign supplies,
that neutrals have no right to trade with them,
with the exceptions of contraband and of blockaded
ports, than it follows from the dependence of other
countries or parts of countries on foreign supplies,
that neutrals have no, such right. Is not Holland,
is not Portugal, is not even Spain, at all times,
dependent on foreign supplies for theéir subsist-
ence; not less perhaps than some of the insular
colonies in the West, and much more than some
in the East Indies? Yet since the usurped power
of obstructing all neutral trade with an enemy
was abandoned by belligerent nations, has it ever
been prefended that that dependence gave a right to
the enemies of those countrics to prevent neutral
supplies to them?

The argument fails when brought to another
test. If the dependence on foreign necessaries
constitutes the belligerent claim against the nen-
tral trade to colonics, the principle of the claim
limits it to such colonies as labor under this
dependence. The continental colonies or settle-
ments, which bave within themselves resources
nccessary for their existence, and which therefore
no decided superiority at sea can reduce into the
possession of a Lelligerent, are clearly not within
the utmost range of the principle. Yet no dis-
tinction is made in the application of it, either in
argument or practice, between the most sterile
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and indefensible island, and the vast-and fertile pro-
vinces on the continent of South America. .

Thus far, then, the judge has found no foot-hold
for the belligerent pretension which he endeavors to
support. :

But he must be heard further: < No existing
interest of his [the neutral] is affected by it [an
exclusion, &c.].” :

The interest of neutrals may be materially af-
fected by the loss of the customary supplies from
belligerent colonies, as must happen, if they can
neither trade directly with the colonies, nor re-
ceive supplies from them through the mother country.
This is the consideration expressly assigneds in
the appendix to 4 Rob. for the orders of 1798:
¢« Neutral vessels were by this relaxation allowed
to carry on a‘direct commerce between the colony
of an enemy and their own country—a concession
rendered more reasonable by the events of war,
which, by annihilating the trade of France, Spain,
and Holland, had entirely deprived the states of
Europe of the opportunity of supplying themselves
with the articles of colonial produce in those markets.”
This is a view of the subject very different from
that given by sir William Scott here, and in
another paragraph where he represents « Guadaloupe
and Jamaica as no more to Germany, than if
they were settlements in the mountains . of the
moon, to commercial purposes, as not in the same
planet.”

The judge proceeds, « He [the neutral] can have
no right to apply to his own use the beneficial
consequences of the mere act of the belligerent.” ,

Why not? —In many respects, as will hereafter
be seen, the nentral suffers by war: Is it unreason-

able that in some respects he should profit. by its
effects? :
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Waving this consideration, it does not follow
that one belligerent has a right to deprive a neutral
of a colonial market opened to him under the pres-
sure of war, by another belligerent, any more than
of any new market, or new channel of trade, in
relation fo-the mother country, opened under a like
pressure. As yet, however, the latter pretension has
not appeared*. It is even disavowed in a succeed-
ing passage of this very judgement. Is it not the
pressure of war, which at this time obliges the ene-
nies of Great Britain to abandon, in great measure,
to neutral vessels, the trade between themselves
and other countries? Is it not the pressure of
war, during which more food is consumed, with
fewer hands to raise it, that often compels nations
at war to open their ports to the supplies and
ships of neutrals, contrary to their ordinary regu-
lations in time of peace? In a word, the whole
commercial policy of belligerent towards neutral
nations undergoes changes which the latter is in
the constant practice of ¢ applying to thcir own
use;”’ and it is manifest that Great Britain is as
ready as any of her enemies to lay open her navi-
gation and her colonial markets, though so rigor-
ously shut in time of peace, whenever the pressure
of war makes it her interest that ncutrals should
apply the benefit of these changes to their own
use. .

It is perfectly clear, then, that the mere circum-
stance of an increase of profit to neutrals, from a
participation in branches of trade opened under the

* The pretension has not appeared in the courts in England.
But in a late case, in the vice-admiralty court at Halifax, it ap-
pears that the judge was disposed to consider the introduction of
.certain regulations at Bourdeaux favorable to neutral commerce,
as forming an unusual trade, and, in that vicw, as a legal ground of
capture.
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pressure of war, does not render that participation
unlawful. _

The sequel of the argument assumes a very sin-
gular shape. The neutral has no right to say to
the belligerent — ¢ True it is you have by force of
arms forced such places out of the exclusive pos-
session of the enemy, but I will share the benefit of
the conquest, and, by sharing its benefits, prevent its
progress. You have, in effect, and by lawful means,
turned the encmy out of the possession which
he had exclusively maintained against the whole
world, and with whom we had never presumed to
interfere; but we will interpose to prevent his ab-
solute surrcnder, by the means of that very open-
ing which the prevalence of your arms alone has
effected.”

Here, let it be observed, the case first stated is,
that the placc has been forced by one belligerent
out of the possession of another belligerent, and
that the neutral is undertaking to share the benefit
of the conquest. Were that the real intention, as
it is the inevitable import of the statement, there
could be no advocate for a neutral pretension to in-
terfere.  But with an inaccuracy (a harder term
will not be applied) little to have been looked for
where it 15 found, this conquest, this turning of the
enemy out of exclusive possession, does not in the
Yeast mean, as is quickly disclosed, a transfer of the
place or colony to a new sovereign. The colony
remains precisely as it did; not even attacked or
threatened by a military operation. The conquest
really meant turns out to be nothing more than the
creation of a certain degree of difficulty and danger
in the trade between the colony and the mother
country, With this change in the statement of the
fact, the inference with respect to the intrusion of
a neutral commerce must, unfortunately for the ar-
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gument, undergo a correspondent change. As the
conquest of the colony would have justified the
conqueror stepping into the exclusive possession,
out of which his arms had forced his enemy, in pro-
hibiting a neutral interference with its trade, it is
equally certain that he is not justified in any such
prohibition, by the mere obstruction thrown in the
way of the ordinary colonial trade, any more than he
would be justified by obstructions thrown equally in
the way of other branches of his enemy’s trade, in
prohibiting the entrance of neutrals into them.

That the meaning of the judge is shifted from
an expulsion of the enemy from his colony to an
obstruction of his trade with his colony, is put be-
yond all question by the conclusion of this hypo-
thetical address of the neutral to the belligerent: —
‘ Supplies shall be sent, and their products shall be
exported: you have lawfully destroyed his monopoly,
but you shall not be permitted to possess it yourself.””

Thus the right of a belligerent to possess hime
self of the colonies of his enemies depending on fo-
reign supplies, which, in the beginning of the ar-
gument, was the ground of the unlawfulness of
such neutral supplies, as might prevent the colo-
nies from falling into the hands of the belligerent,
undergoes a complete transformation in its progress,
and ends in a right of the belligerent to supply the
colonies himself, in exclusion of neutrals. The neu-
tral is interdicted from sending supplies to an enemy’s
colony, and exporting its produce; not because
it would interfere with the reduction of an enemy’s
possession, hut becausec it would interfere with a
gommercial monopoly. This.at least would be a
new principle in the law of nations.

But it is worth while to inquire how the right of
a belligerent to subdue the colonies of his enemy,
and for that purpose to obstruct neutral supplies to
them, can be reconciled with the actual regulas
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tions of the British government on this subject.
Whilst this claim is exercised, in general, so much
to the disadvantage and dissatisfaction of neutrals,
it is relaxed in some respects, which are fatal to the
very purpose of the belligerent to subdue the colo-
nies of his enemy; which purpose alone could
give a color to any such obstruction of neutral
commerce. The orders both of 1794 and of 1798
limit their restrictions on neutrals to the trade from
colonies; leaving by implication, unrestricted, the
trade f{o the colonics; or they manifest, at least,
under cvery construction, a solicitude rather against
the trailc from, than against the trade fo, the colo-
nies. Now, if the object and the pretext, in con-
trouling the trade with the colonies, be the con-
quest of the colonies, is it not extraordinary, that,
whilst checks are opposed to the exports, which
can, at the most, have but a remote influence in
preserving them from the necessity of surrender,
the channel should be left open for the importation
of those foreign supplics, for the want of whick
they might fall to the belligerent of course? How
1s this to be explained? Not, certainly, by a bel-
ligerent policy, which is completely defeated by
the relaxation. There is but onc explanation that
is satisfactory, and it must not be deemed uncandid
to resort to it. As the orders have endeavored to
give to the trade from the colonies such a course
as was most favorable to imports into Great Bri-
tain, the course allowed to the conveyance of sup-
plies to the colonies is equally favorable to the ex-
port of manufactures from Great Britain. British
manufactures, it must have been supposed, could
find their way to hostile colonies through no chan-
nel so conveniently and certainly, as through that
of neutrals which conveys the means of subsistence.
Whilst the regulation, therefore, defeats the mea-
swre of conquest, it extends the market for manu-
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factures. Every fold of this belligerent claim wraps
up some commercial project. .

In prosecuting his argument, the judge occupies
another ground for this belligerent pretension: —
« Different degrees of relaxation,” he observes, ¢ have
been expressed in different instructions issned at
various times, during the war. It is admitted
that no such relaxation has gone the length of au-
thorising a direct commerce of neutrals between
the mother country and its colonies, because such
a commerce could not be admitted without a fofal
surrender of the principle: for allow such a com-
merce to neutrals, and the mother country of the
enemy recovers, with some increase of expense,
the direct market of the colonies, and the direct influx
of their productions: it enjoys, as before, the dufies
of import and export, the same facilities of sale and
supply, and the mass of public inconvenience is very
slightly diminished.”

It was lately the object of dispossessing the ene-
my of his colonies altogether that authorised the
obstruction of neutral supplies. It was next the
object of securing to thc belligerent himself the
monopoly of tke commerce with those colonies
that gave him such an authority. Now the autho-
rity is derived from the policy of with-holding from
the mother country of the colony the public con-
veniences arising from the revenue and from the
commercial profits supplied by her direct inter-
course with her colonies.

It cannot be nmecessary to dwell by the hollow-
ness of this foundation, for the claim to make war
on the participation of neutrals in a colonial trade.
It will be mercly obscrved, or rather repeated, that
if neutrals have no right to trade with an enemy,
where the enemy in consequence of the pressure of
the war would otherwisc lose the revenues, and
other public advantages flowing from the trade,



160

the inference fairly is, that Great Btitain, by driving
the ships of her enemies, as she does at this moment,
altogether from the sea, may renew with effect the
old and exploded tyranny of interdicting all -neutral
commerce whatever with her enemies. :

This - last argument only against the mneutral
trade to colonies was applicable to the coasting
trade. There, neither conquest, nor the substitution
of the belligerent’s own commerce; could be the
object. It will accordingly be seen, in the ease of
the Emanuel *, that the belligerent claim i3 founded,
as it is here, on its general effect in cramping the
revenues of the enemy, and inflicting a pressure
which may compel a due sense and observance of
Jjustice.

It only remains to advert to a reply from the judge
to the counsel at the bar, with which he closes the
argumentative part of his judgement.

~The inconsistency of Great Britain, in making,
in time of war, the same relaxations in her naviga-
tion and colonial monopolies, which she denies the
right of her enemies to make, is so obvious, that it
could not possibly escape the notice of the counsel
for neutral claimants. The more striking the in-
consistency, however, the greater the "delicacy
which was to be observed in pressing it on the
court. It appears accordingly to. have been
brought into view, in one instance only, in Robin-
son’s Admiralty Reports, which was in this case of
the Emanuel; and here it. is managed with much
tenderness, and seasoned, finally, -with some mate:
rial concessions to the known opinions of the bench
and the government. In order to do justice to
Mr. Arnold and Mr. Sewel, charged on that occa-
sion with the defence of the neutral claimants, and.
for the sake of some very judicious reflexions of

% 1 Rob. p. 249.
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a mote general nature, with which they introduce
their particular argument, no abridgement will be
made of the following passage:—

¢ It is true that the general colonial law of Eu-
rope has created a monopoly from which other
countries are generally precluded. At the same
time, laws respecting colonies, and laws respecting
trade in general, have always undergone some
change and relaxation after the breaking out of
hostilities: ~ it is necessary that it should be so,
with regard to-the rights of neutral nations; be-
cause, as war cannot be carried on between the
principal powers of Europe, in such a manner as
to confine the effects of it to themselves alone, it
follows that there must be some changes and vari-
ation in the trade of Europe; and it cannot be
said that neutrals may not take the benefit of any
advantages that may offer from these changes:
because, if so, it would lead to a total destruction
of neutral trade. If they were to suffer the ob-
structions in their old trade, which war always
brings with it, and were not permitted to engage In
new channels, it would amount to a total extinction
of neutral commerce. Such a position therefore can-
not be maintained, that they may not avail them-
selves of what is beneficial in these changes, in lieu
of what they must necessarily suffer, in other parts
of their trade, in time of war. It is not meant
that they should be entirely set at liberty from
all the restrictions of peace: that would be going
too far—but that, as there has been a regular
course of relaxations, as well in our navigation laws
as in the colonial trade, in admitting importations
and exportations not allowed in time of peace,
it seems not to be too much to say, that if they
have been regularly relaxcd in former wars, neutral

M
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merchants may think themselves at liberty to engage
in it, in any ensuing war, with impunity; and it
does justify a presumption, that, as a belligerent country
allows a change in its own system as necessary, and
nwvites neulrals to trade in ils colonies under relaxations,
so it would allow them ¢o {rade in the same manner
with the colonies of the enemy.”
In reply: —

« It is an argument,” says the judge, ¢ rather
of a more legal nature than any derived from those
general topics of commercial policy, that variations
are made in the commercial systems of every country
in wars and on account of wars, by means of
which neutrals are admitted and invited into dif-
ferent kinds of trade, from which they stand
usually excluded; and if so, no one belligerent
country has a right to interfere with neutrals for acting
under variations of a like kind made for similar
reasons in the commercial policy of its enemy.
And certainly if this proposition could be maintained
without any Ilimitation — that wherever any va-
riation whatever is made during a war, and on ac-
count of the state of war, the party who makes 1t
binds himself in all the variations to which the
necessities of the enemy can compel him —the whole
colony trade of the enemy is legalised, and the
mstructions which are directed against any part
are equally unjust and impertinent; for it is not
denied that some such variations may be found in
the commecrcial policy of this country itself, al-
though some that have been cited are not exactly
of that nature. The opening of free ports is not
necessarily a measure arising from the demands of
war: -1t is frequently a peace measure in the co-
lonial system of every country. There are others
-which more directly arise out of the nccessities of

-
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war—the admission of foreigners into the mer-
chant service as well as into the military service
of this country; the permission given to vessels
to impert commodities not the growth, produce,
and manufacture of the country to which they be-
long, and other relaxations of the act of navi-
gation, and other regulations founded thereon : these,
1t is true, take place in war, and arise out of war;
but then they do not arise out of the predomi-
nance of the enemies’ force, or out of any necessity
resulting therefrom; and this I take to be the
true foundation of the principle. It is not every
convenience, Or even every necessity, arising out
of a state of war, but that necessity which _arises
out of the impossibility of otherwise providing
against the urgency of distress, intlicted by the hand
of a superior enemy, that can be admitted to pro-
duce such an effect. Thus, in time of war, every
country admits foreigners into its general service —
every country obtains, by the means of neutral
vessels, those products of the enemy’s country which
it cannot possibly reccive, either by means of his
navigation or its own. These are ordinary mea-
sures, to which every country has resort in cvery
war, whether prosperous or adverse: they arise, it is
true, out of a state of war, but are totally independent
of its events, and have therefore no common origin -
with those compelled relaxations of the colonial mono-
poly ; these are acts of distress, signals of defeat
and depression; they are no better than partial
surrenders to the force of the enemy, for the mere
purpose of preventing a total dispossession. I
omit other observations which have been urged and
have their force: it is sufficient that the variations
alluded to stand upon grounds of a most distinguish-
able nature.”

On comparing the argument of the caunsel with

the discourse of the judge, there is but too much
M ?Q
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room to remark, that there are in the former a
coolngss and clearness not unworthy of the bench;
and in the latter a florid and fervid style, which
might have been less unsuitable to the zeal of the
bar. But it is more important to examine and
weigh the effect which their respective reasonings,
so far as those of the judge can be extricated from
the general and somewhat obscure expressions
employved by him, -ought to have on the point in
question.

The reasoning at the bar is simply this—that as
Great Britain is herself in the practice of opening
to neutrals, in time of war, channels of navigation
and colonial markets, which she shuts to them in
time of peace, she ought to allow, or might rea-
conably be presumed to allow, as equally lawful in
time of war, a like relaxation of the colonial system
of her enemies. '

The judge does not deny the fact that Great
Britain 1s in the practice of relaxing in time of war
her system of colonial trade. He does not deny
the inference that a like relaxation would be
cqually Jawful on the part of her enemies. It
might have been expected, therefore, that in his
reply he would have allowed to the enemies of
Great Britain the same right to capture neutrals
trading with her colonies as is exercised by Great
Britain against ncutrals trading with the colonies
of her enemies; and have contented himself with
the advantage enjoyed by Great Britain in her
superior means of intercepting the neutral trade with
her enemies, and of preventing her enemies from
intercepting the neutral trade with herself. This,
it would seem, was a more consistent, and also a
more politic, ground to have taken. The judge
was of a different opinion, Unwilling to make,
even that degree of concession, he attempts to re-
tain the privilege claimed by Great Britain, and at
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the same time withhold it from her enemies, by
certain distinctions between the two cases. With
what success the distinctions are made is now to
be seen. ‘

One of the distinctions is between a colonial
trade which is frequently opened in peace, as in the
case of free ports, and a colonial trade opened in
war only.

,The example of free ports was not very happily
chosen; for it has been seen that the trade from
such ports in the French West Indies to the United
States was not excepted in the British orders on the
subject of neutral trade with the colonies of France;
nor is it known that any such exception has been
made in the British courts of admiralty.

The distinction, however, fails 1 its essential
point. It is not an uncommon thing for relax-
ations to take place in time of peace as well as in

“time of war, in the colonial monopolics of all the
European nations. The Spaniards, the French,
and the Dutch*, never fail to open their colonies
to foreign supplies, whenever a scarcity, or -other
cause, renders it inconvenient to supply them from
European sources. Even on this ground, then, as
admitted by the judge himself, a neutral trade with
enemy'’s colonies would be lawful in time of war.

Another distinction is intimated between the or-
dinary ‘'measures of relaxation —to which every
country has resort in every war, whether prosper-
ous or adverse—and unusual mecasures of relax-
ation produced by a peculiar state of the war.

Here again the distinction directly militates

* Tt is well known that the Dutch island of Curacoa, ag
well as that of St. Eustatius, has been constantly open in time
of peace to the trade of foreigners. The orders, however, of
Great Britain, extend equally to those islands, with the other
colynial possessions of her enemies.
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against the object for which it is made, it being
well known to be an ordinary measure with the
enemies of . Great Britain, in all modern wars at
least, to open their colonial ports to neutral sup-
1»i's.” Prior to the American revolution, Great
1tain had, in these states, resources which ren-
dered it unnecessary for her colonies to invite sup-
plies, if indeed they could have been obtained,
from any foreign sources. In her wars since that
event, she has followed the example of-her ene-
mies in relaxing her colonial system, as far as was
necessary to obtain supplies from the sources and
through the channels which furnish her enemies.
At this moment her islands are as open as the
colonies of her enemies to the supplies and the
vessels of the United States, with this difference,
indeed, that her ports are opened by regulations
more temporising and more special than those
of some, if not all, of her enemies, and theré-
fore, with pretensions to legality according to her
own standard, inferior to those of her enemies.

The remaining distinction is the sole fortress on
which the defence of the principle maintained by
the judge must depend. This distinction is so
novel, and in its appearance so refined, that in ex-
plaining it some difficulty was naturally felt in
the selection of apposite expressions. A critic,
tinctured with want of candour, might be tempted
to exclaim, that a distinction between a neces-
sity arising out of a state of war, and a necessity
arising out of an impossibility, which impossibility
arises out of a state of war, was a subject less
proper for discussion, than for a less serious treat-
ment. ‘

The judge, however, cannof be justly charged
with a want of meaning, whatever may have been
his difficulty or Li<¢ caution in expressing it. It
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may be collected, with sufficient certainty, that
he meant to establish the right of Britain and the
want of right in her enemies to interrupt neutral
commerce, on the predominance of force, on the
decided superiority at sea, which she  enjoys, and
on the inferiority of force under which her ene-
mies labor. When she opens her colonial ports
to neutrals, although it arises out of a state of.
war, it does not arise, like theirs, out of the predo-
minance of the enemy’s force. This predomi-
nance he frankly declares to be the true foundation
of the principle.

And thus we are arrived at the (rue foundation
of the principle which has so often varied its atti-
tudes of defence, and, when driven from one stand,
has been so ready to occupy another. Finding no
asylum elsewhere, it at length boldly asserts, as its
true foundation, a mere superiority of force. It is
right in Great Britain to capture and condemn a
neutral trade with her enemies, disallowed by her
enemies in time of peace, for the sole reason that
her force is predominant at sea. And it is wrong in
her enemiecs to capture and condemn a neutral
trade with British colonies, because their maritime
force is inferior to hers. The question no longer
is, whether the trade be right or wrong in itself,
but on which side the superiority of force lies?
The law of nations, the rights of neutrals, the
freedom of the secas, the comimerce of the world,
are to depend, not on any fixed principle of justice,
but on the comparative state of naval armaments,
which itself may change at every moment, may
depend on the cvent of a battle, on the skill of an
admiral, on the tack of the wind, on one of those
thousand casualties which verify the admonition,
that the battle is not always given to the strong,
any more than the race to the swift.
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A government which avows such a principle of
conduct among nations, must feel great confidence
in the permanence, as well as the predominance, of
its own power.

It would nevertheless not be unwise in any na-
tion to reflcct on the vicissitudes of human affairs,
and to ask herself the honest question, how she
would relish the application of the principle, if, in the
course of events, a maritime superiority should hap-
pen to change sides? — Should Great Britain ever find
the state of things thus reversed, she might wish, in
vain perhaps, to let her claim pass silently into obey-
ance, as she alleges was done 1n the war of 1778.

Nor would it be less unworthy of her wisdom to
reflect, that if a predominance of force on one ele-
ment confers right, a similar right must result from
a predominance of force on another element.

The supposition may be made to press more im-
mediately on her reflexions. Great. Britain as a
maritime power is as dependent on external com-
merce, as the insular dominions of her enemies
are, as colonies, dependent on external supplies. In
this general view, the principle which she employs
against the colonies of her enemies may be turned
by her enemies against lerself. But a more par-
ticular view demands her attention. She has
already beheld her principal enemy on a coast little
distant from her own, by a decided preponderance
of force on land, and a threatened co-operation of
naval armaments, giving to the war an unexampled
pressure on her faculties and resources. The
wheel of fortune may re-produce the crisis. Her
seamen may be taken from her merchant-ships, to
man her fleets. Her fleets may be called home from
the protection of commerce to the defence of the
state. In this posture of things, her harvest may
{3Ml, her existence may depend on foreign food, its
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importation on neutral commerce, and the suc-
cessful use of this resource, on the right of neutral
ships to a navigation, not open to them in times of
peace. With such monitory possibilities 'in view,
ought an enlightened nation, by her own example
and her own language, to authorise her enemies
to say to her friends— You have no right to step
into a trade with our enemy, from which .his mo-
nopoly of the navigation excluded you in times of
peace; you have no right to import for him
supplies which are absolutely necessary for his sup-
port, and which the distress I am intlicting renders
it impossible for him otherwise to obtain. Neither
have you any right by a trade, also forbidden in
time of peace, to furnish to his colonies the supplies
which his command of the sea no longer insures to
them, and without which they must fall of course

into our possession. '

What reply could be made to such an expostu-
lation by a neutral, who had not refused to recognise
a like claim on the part of Great Britain; and,
by the refusal, consulted better the interest of Great
Britain than she had consulted it herself in advancing
the claim.

Taking leave of the very distinguished judge,
with these observations, some notice is next due to
Mr. Ward and Mr. Brown.

A remark that soon occurs on opening the
volumes of these writers, is, that both ot them con-
found the principle here in question, with the
question whether free ships make free goods; and
under this confusion bring the former within the
arguments and the authorities belonging to the latter
only. The contusion results not only from the
more general expressions i which they describe
the controversy between neutral and belligerent
pations, on the subject of commerce, but is pro-
moted by their frequent use of the terms « carry-
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ing trade,” without distinguishing between the car-
riage of enemies’ property in neutral vessels, and
the neutral carriage of neutral property in channels
navigated in time of peace by domestic carriers only.
These questions are evidently and essentially dis-
tinct; and the distinction answers, of itself, much
of the reasoning employed by those writers, and
most of the authorities cited by them.

With respect to the consolato del mare, so much
appealed to by Mr. Ward, it has been already ob-
served, that, however direct its authority may be
against the principle—that enemy’s property in neu-
tral vessels is subject to confiscation —there is not a
scntence in that compilation which directly or indi-
rectly recognises or favors a belligerent claim to
confiscate neutral property, on the principle that it
is found in channels of trade not open at all, or to
othér than subjects or citizens of the belligerent
in time of peace. The negative testimony of the
consolato, therefore, is completely in favor of the
contrary principle.

In recurring to Grotius, Mr. Ward is led by his
own comment on the passage which describes the
rights of belligerents against the trade of neutrals,
to conclude that the real question before Grotius
was that which Grotius said had been so much and
so sharply acitated, namely, whether @ belligerent
had a right to interdict «ll neutral commerce with his
antagonist; and Mr. Ward accordingly takes the
defensive ground of maintaining that the neutral
“claim to a carrying trade had ncver entered the
mind of Grotius.”

If by the ¢ carrying trade” Mr. Ward means
the carriage of enemy’s property, it must have
been within the view of Grotius; because he has
furnished Mr. Ward himself with an authority
against the lawfulness of such a trade. If by the
“carrying tradc” he meant a trade carried on in

»
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war, where it was not allowed in peace, it is strictly
true that it appears never to have entered the mind
of Grotius. It did not enter his mind, because no
such particular claim had ever been asserted or ex-
ercised against neutrals. The general claim to
intercept all neutral commerce with an enemy
did enter into his mind and into his discussion,
as well as the other particular claims of bellige-
rents in the case of contraband and of bLlockades;
because as well that general claim, as those parti-
cular claims, had, at different periods, been asserted
and exercised against neutrals. To suppose that
the carrying trade could be unnoticed by Grotius,
for any other reason than that no belligerent right
to intercept that particular branch of trade had
been asserted, would be the morc preposterous,
for the reason suggested by Mr. Ward, < that
Grotius lived in a time when his countrymen wcre
raising to its height the source of their commerce,
by rendering their state the emporium of trade,
and becoming the carricrs of the rest of the world,” —
carriers as well of their own property as of the
property of others, and in every channel which
might be opened to them with profit to the cur-
riers.

Notwithstanding this relinquishment of the au-
thority of Grotius, in relation to the carrying trade,
Mr. Ward has shown a strong inclination to extract
from certain terms employed Dy Grotius, on the sub-
ject before him, some general countenance to the
British principle.

Grotius, it must be admitted, is lcss definite in
explaining himself i this particular instance than
he is in others; and much less so than other jurists
who have succceded mim. It is impossible at the
same time to put on his words any construction that
will avail Mr. Ward.
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Although the passage has been heretofore analysed,
it will not be improper to re-examine it with a par-
ticular reference to the argument of this writer.

Grotius having made his distribution of the ar-
ticles of neutral commerce into three classes— Ist,
of such as are wholly of pacific use; 2d, such as
are wholly military ; and 3d, such as are usus anci-
pitis, of a doubtful or double use—enlarges on
this third class in the words following:—< In fertio
illo genere, uss ancipitis, distinguendus erit belli
status. Nam si tueri me non possum nisi qua
mittuntur intercipiam, necessitas ut alibi exposuimus
jus dabit sub onere restitutionis, nisi causa alia
accedat. Quod si juris mei executionem rerum
subvectio impedierit, id que scui  potuerit qui
advexit, ut si oppidum obsessum tenebam,
si portus clausos, et jam dedito aut pax expecta-
batur, tenebitur ille mihi de damno culpa dato,
ut qui debitorem carceri eximit*,” &c. &c. He
proceeds next to graduate the injuries done to
the belligerent, and the penalties due to the neu-
tral, according to certain distinctions since ex-
ploded, particularly the distinction between a just
and unjust war, on which he founds a rule: — Quod
51 preeteria evidentissima sit hostis mei in me in-
Justicia, et ille eum @ bello iniguissimo confirmet,

* This passage stands as follows in the English translation: —
“ As to the third sort of things that are -useful at all times, we
must distinguish the present state of the war. For if I cannot
defend myself without intercepting those things that are sent to
my enemy, necessity, as I said before, will give me a good right
to them, but upon condition of restitution, unless I have just cause
to the contrary. But if the supply sent hinder the execution of my
design, and the sender might have known as much—as if I have
besieged a town, or blocked up a port, and thereupen I quickly
expect a surrender qr a peace—that sender is obliged to make me
satisfaction for the damage that I suffer upon his account, as much
as he that shall take a prisoner out of my custody.”
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jam non tautum civiliter tenebitur de damno sed et
criminaliter, &c.”

From this text Mr. Ward makes the following
deduction : — ¢« The tenor of these words — ¢ status
belli; which is a general description; of ¢juris exe-
cutione, which is the very right to take arms; of
< pax expectabatur, which is a final termination of
hostilities, not surrender of the besieged place; and
lastly, of < bello confirmet,” which is demonstrably
applicable to the whole field of war—These, he
says, prove him to be occupied with the general
plan of operations, and the general exigencies of
a state of hostility.”

The great importance attached to this passage in
Grotius, and the extensive consequences drawn from
it by this learned champion of the British principle,
will be apologies for a more critical attention to
the passage than it could be thought of itself to
require.

Whether Grotius did or did not limit his mean-
ing to the nature of contraband articles, and the
case of blockades, it is demonstrable that his
words are inapplicable to the distinction between
a trade permitted, and a trade not permitted, in
peace.

1. According to Grotius, the articles in ques-
tion are of the third class only—the class of a
doubtful or double use. The principle of Great
Britain makes no such distinction. Articles of
every class and kind, found in the new channel of
trade, are rendered unlawful by the channel itself,
however inapplicable they may be to the uses of

war. ..

2. According to Grotius, it is one state of war
compared to another state of war that is to be
distinguished — « distinquendus  erit  belli status.”

According to Great Dritain, the essence of the
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distinction is between the state of war and the state
of peace, or rather between the state of the munis
cipal laws of commerce in time of war, and the state
of those laws in time of peace.

3. According to Grotius, the right to intercept
the neutral commerce accrues from its particular
necessity as a measure of defence: according to
Great Britain, the necessity is not the criterion.
If there be no such necessity, the trade is con-
demned, in case the channel were unlawful before
the war. Be the necessity what it may, the trade
1s free, if the channel was lawful before the
war.

4. According to Grotius, it must be such a ne-
cessity as he had elsewhere pointed out— ut alile
exposuimus.”  ‘The British advocates have not under-
taken to show any other passage of Grotius giving
the explanation which their principle requires. No
such passage exists. ‘

5. According to Grotius, the articles mtercepted,
if no other cause prevent, are to be restored. Ac-
cording to the British decisions, no such restitu-
tion is due: both vessel and cargo are confis-
cated. :

6. Finally—the war to which Grotius refers,
when he uses the expression < bello confirmet,” is
“ a war of the most evident injustice” —* eviden-
tissima injusticia; bello 1NIQUISSIMO confirmet,”
not bello confirmet, as cited by Mr. Ward. The
distinction between just and wunjust war does not
enter into the principle on which Great Britain
founds her belligerent claim. It is, in fact, dis-
claimed by Bynkershoek*, who succeeded Grotius;

¥ The whole passage is criticised, and, in several particulars,
censured, by Bynkershoek; whose comment, at the same time,
shows that he understood Grotius, not in the sense of Mr. Ward,
but in that here assumed.— Lis. 1. ¢ xi.
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and though countenanced by Vattel, is generally un-
derstood to be excluded from questions effecting
belligerent and neutral rights.

Whether the text of Grotius, therefore, is to be un-
derstood as confined, or not confined, to the case of con-
traband and blockade, it cannot possibly be applied
to the case of a trade asserted to be unlawful in war,
merely as being a trade not permitted in peace.

It may be observed, nevertheless, in Jjustice to
Grotius, that his meaning ought, in fairness, not
to be extended beyond the cases of contraband and
blockades: First, because it is the only construc-
tion that can satisfy one part of the text; whilst
the terms used in the other part are by no means
inconsistent with that construction. The expres-
sion least apposite to the case of a blockade is that
of “par expectubatur,” or ¢ the expectation of
peace;” as an event which might be frustrated by
the neutral commerce. But there may certainly
be wars where peace ,itself might depend on a
blockade. It is obvious that a blockade of parti-
cular ports—such as that of Amsterdam, the chief
emporium of the country of Grotius—might in-
fluence the question of peace, as well as the question
of capitulation. Or to state a case still more
decisivey—a state at war may consist of little
more than the place actually blockaded. Venice
and Genoa formerly, Hamburg at present, are
examples. A close and continued blockade of
such places as these would necessarily involve a
question of peace with that of a surrender.

Again—the meaning of Grotius ought not to
be extended, as Mr. Ward extends it, beyond
those two cases of contraband and blockade, ¢ to
the general plan of operations, and the general exi-
gencies of a state of hostility;” because this con-
struction is directly at variance with the principles
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heretofore cited from Grotius; particularly in the note
where he condemns the practice of England and
Holland in their general prohibition of neutral trade
with her enemy.

But the construction attempted by Mr, Ward
not only puts Grotius at variance with himself: it
puts Mr. Ward at variance with himself also, as
well as with the limits aflixed to the prineiple by
his own government. ¥or if the belligerent right
laid down in the passage of Grotius be not re-
stricted to contraband and blockades, and cannot
be applied to the British distinction, between a
trade in war and a trade in peace, but extends to
the general exigency of hostilities, it is impossible
to deny to belligerents a right to intercept all neutral
trade with their encmy, whenever the state of the
war, the accomplishment of justice, or the expectas
tion of peace, prescribe it; or, whenever a neutral
trade may be calculated to confirm an enemy in the
war. This consequence is inevitable. Yet Mr. Ward
expressly ¥, in another place, disclaims any such
a latitude in the rights of war, with an exultation
that his country had once, and once only, attempted
it; and, on seeing its injustice, candidly renounced
the attempt. :

The observations "which have been already made
on Puffendorf, and on his letter to Groningius,
cited by Barbeyrac, afford a a conclusive reply to the
use which Mr. Ward faintly endeavors to make of
that authority on the point here in question. He
secms, indeed, in general, rather to combat it as
an authority claimed by an opponent, than to claim
1t as of much weight in his own scale.

Bynkershoek and Heineccius, though jointly ci-
ted as explicit authority for the principle that free

* See Ward’s Treatise, &c. p.$.
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ships do not make free goods, are neither of them
appealed to by Mr. Ward as supporting the prin-
ciple that a trade not allowed in peace was unlawful
in war. This silence of Mr. Ward, considering
his spirit of research, and his zeal for this latter
principle, may reasonably be ascribed to his discovery
that he could gain nothing by bringing it to the
test of those authorities.

The same inference may be drawn from his silence
with respect to the authonty of Vattel, as to a trade
of that description. '

In Hubner, whose authority it is a great object
with Mr. Ward to discredit, he finds a half con-
cession, to which he does not fail to summon a
marked attention. Hubner, it seems, referring “
to the case of a neutral trade with an enemy’s co-
lonies, opened on account of the war, admits that it
is subject to some uncertainty — < Quelque incerti-
lude.” He immediatcly subjoins, however, ¢ that
he does not see why neutral sovercigns should re-
fuse themselves so considerable a benefit when it
offers, provided they abstain from supplying those
colonies with any merchandise which is prohibited
in war. It is true,” he adds, if, besides that
they are careful not to carry provisions thither—by
which I mean articles of the first and second
necessity, which, in time of war, are fully and more
than equivalent to contraband of war properly so
called — then it is evident that neutral nations may
lawfully carry on that commerce, because the prin-
cipal cause of its being opencd to them during the
war will not have had the etfect intended to be pro-
duced ; by means of which, that commerce will no
longer have any thing that may directly influence the
war, and which consequently may be an ob‘ject

* Saisie, b. 1. c. 4. sec. 6.
N
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of the right which belligerent nations have of op-
posing every thing which tends to the immediate
assistance of their enemies.” In this ramble of
Hubner from the plain path, in which he com-
menced his answer to the uncertainty suggested by
himself, he bewilders both himself and his sub-
Ject, and lays a foundation for real uncertainties,
in his attempt to remove an imaginary one. How
could distinctions be maintained, in practice, between
provisions of the first and those of the second necessity,
and between both and all other provisions? What
1s meant by the right which belligerent nations have
of opposing every thing, which {ends to the immediate
assistance of their enemies?

But were the concession free from these incum-
brances, it could not avail the advocates for the
British doctrine: [Iirst, because the concession is
limited to the colonial trade, not extending even
to the coasting trade: Secondly, because it i3
lunited to the case of those necessary supplies o
the colonies, which were the object in opening the
trade to neutrals; whereas the British doctrine
extends to all trade fo and from the colonies.

If any thing further be requisite to invalidate this
fugitive concession, or rather hesitation of Hubner,
it is amply furnished by Hubner himself, in sec. 5 .of
the same chapter and book, in which he systematic-
ally establishes principles by which the rights of
neutral commerce are to be determined.

 But let us suppose,” says he, ¢ that the com-
merce of a neutral nation with one of the belli-
gerent parties, however innocent it may b'e, should
indirectly strengthen the latter, does it follow
that his adversary- has a right to hinder it, to
the detriment of the neutral nation, who, In
carrying it on, neither had nor could have that
particular object in view; which merely exer-
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cises her industry as in time of peace; and which,
besides, will be very glad to trade with that same
adversary, upon the like terms, as far as his com-
mercial laws will permit, and the nature and interest
of its own commerce may require?

“ To attempt to render a neutral state responsible
for the increase of the strength of an enemy, because
that increase arises from the commerce which that
state carries on with him, is to impute to one a tliing
which he has caused by mere accident.”

Again— ¢ Neutral nations, by trading with those
who are at war, merely avail themselves of their
incontestible right. Now, whoever makes use of
his right, and merely does so, never can do an injury
‘to another which he can have a right to complain
of. The possible consequences of just, innocent,
and lawful acts, never can hinder us from doing
them; at least, there is no one who has a right
to prohibit us, &c.”

With such principles in his mind, it is not won-
derful, that, if Hubner was started, as Mr. Ward
expresses it, by the terms of his own premises,
he should be more startled at his own concession;
and that, finding himself at a loss to explain the
ground on which such a claim as that of Great
Britain could in any degree be reconciled with the
rights of neutral commerce, he should be in a
hurry to resume his principle,  that there is no
reason why sovereign states who are neuter should
refuse the advantage presenting itself, provided
they abstain from supplying colonies with contras

band.”

Hubner wrote in the war of 1756. Another
Danish writer, Hennings, published a treatise on
ss Neutrality,” in the interval between the war of

N 2
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1778 and the war of 1793. His authority is precise
and peremptory against Mr. Ward.

After the capture of Grenada and the Grena-
dines by the French, in the war of 1778, an act
was passed by the British parliament* < to protect
goods or merchandise of the growth, produce, or
manufacture of those islands, on board neutral
vessels bound to neutral ports during the present
hostilities,”  with provisoes, that the protection
should not extend to cargoes from any other island,
nor effect any sentence of any vice-admiralty court,
which prior to a given day should have condemned
productions of the said islands.

There is some obscurity in the object and the
text of this act. To make it consistent, however,
with itself, as well as with the acknowledgement on
all hands, that a neutral trade in neutral property
was free, during that period, with French colo-
nies, it must be understood as intended either to
exempt the trade of those islands, which had become
IFrench, from the operation of British laws, and
to put them on the same footing with other French
islands; or to exempt from capture the property of
the inhabitants of the islands become French pro-
perty and French subjects—an indulgencet that
might be thought due to those who had but jusk

* This act being temporary, is not found in D. Pickering’s
statutes at large; but is inserted at full length in Henningls
collection of state papers during the war of 1778, vol. 2.
p- 114,

+ So great was the disposition to assuage the misfortunes of
these islands, and perhaps to expiate the omission to defend
them, that the Dutch, their enemies, were permitted by an addi-
tional instruction to trade with them, as also with St. Vincent
and Dominica, freely as neutrals, for four months, — 2 Hen.
p- 105.
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ceased to be British subjects, and who . might be
restored to that character by a peace*.

Hennings, however, conceiving the act to have
been intended to legalise a neutral trade with
French colonies, which otherwise might be sub-’
jected by the British courts to condemnation, is
led to the following assertion of the law of nations
in opposition to such a principle:

“ An important subject which onght to be here
noticed, is the trade with the colonies in America.
Is there any principle on which the sugar-islands in
the West Indies onght to be considered as block-
aded? And if therc is no such principle, why is
the permission of Great Britain rcquired for neutral
ships to take sugars from the islands of Grenada
and the Grenadines, since those islauds have fallen
mto the hands of the French, and the French had
opened a free trade to Martinico, and to their other
islands, &c.”

« This law is evidently contrary to the rights of
neutral powers; and they might refuse to acknow-
ledge its obligation, as France alone has a right to
permit or prohibit trading with her colonies; and,
as long as she permits it, no necutral ought to be mo-
lested therein,”

Hubner and Henning appear to be the only
writers who have taken notice of the principle in
question. The former, having written at a period
when the principle was in operation, was doubt-
less influenced by that consideration. The atten-

* If the act is to be construed as a proof that the parliament
did not think the general trade of neutrals with encmy colonies
justified by the law of nations, and therefore, as reguiring a
special legalisation by this act, it strengtheas the proot that the
courts thought otherwise; since they continued to releise neu-
trals taken in the general trade with cnemy colonies, in spite
of the constructive denial of its legality by this act of parlia.
ment.
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tion of the latter seems to have been drawn to the
subject by the act of parliament concerning Grenada
and the Grenadines, which he was inserting in his
collection of state papers, and by the construction
which he gave to the purport of that act. -

The other numerous writers of most modern
date, though generally strenuous advocates for the
neutral rights of commerce, make na allusion to
the British principle; for it would be absurd to
regard in the light of an allusion to, and conse-
quently a recognition of, this particular principle,
the langnage they happen to use in stating the ge-
neral principle, that when war arises between some
pations, the nations at peace with all are to pro-
ceed in their trade with all on the same footing
in time of war as they did before the war broke
out. The obvious meaning of these phrases i
that, with the particular exceptions of contraband
and blockades made by all of them, the neutral
right to trade with a nation at war remains the same
as if that nation was at peace, and consequently
the right to trade to whatever places in whatever
articles, and in whatever vessels, their regulations
might mutually permit, That such must have
been the intention of such writers as Galiani, Azuni,
and even Lampredi, as well as of Schlegel and
the German writers, cannot be questioned, - with-
out setting up a forced construction of a particular
phrase, in opposition to the whole tenor of their
publications; without supposing, that whilst they
contend for the general system of the armed neu-
trality, of which this is an essential principle, and
have for their main object the enlargement of neu-
tral rights, they could, by a loose siroke of the
pen, sacrifice a neutral right, far more important
than those which they teok up their pens to mai-
tain. Such suppositions cannot fer a moment be
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entertained. Nor indeed have any of the partisans
of Great Britain undertaken to advance them.

With respect to the opinion of these very late
writers, indeed, it is impos:ible to doubt that
their sentiments are in opposition to the belligerent
principle of Great Britain. If they have not been
more expressly so, their silence is readily ex-
plained by the period when they wrote ; that is, after
the abandonment of the principle during the war
of 1778, and before their attention could be called
to the subject by the occurrences of the war of
1793.  As late even as the year 1799, it was af-
firmed, at the bar of thc high court of admiralty,
that «in the late practice of this court, during this
war, there have been a varicty of cascs from the
French and Dutch colonics, in which the court
has eithcr ordered further proof, or restored in the
first instance *.”  And in a prior cuise, in the same
year, sir William Scott, in reply to an argument
at the bar, that the illegality of a trade between tlie
mother countries and their West Indies had Dbeen
in a good measure abandoncd in the decisious of
the lords of appcal, does not pretend that any
contrary decisions had taken place. e says only
~—~“ 1 am not acquainted with any decision to that
effect; and I doubt very much whether any deci-
sion yet made has given cven an indirect countenance
to this supposed dereliction of a principle, rational
in itself, and conformable to all gencral reasoning
on the subjectt.”  Even the orders of council,
commencing in January 1793, could not lave becen
known to these writers; and if they had, were so
loasely cxpressed, so frequently changed, and bhad
their clicets at so great a distance from European
jurists, that the innovation could not be expected to

* 2 Rob. p. 122.
+ 1 Reb. p. 250
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become an immediate subject of their attention and
discussion.

To the incidental hesitation o1 riuoner, tnen, op-
posed by his own deliberate explanation -of his
principles, are- to be opposed the direct authority
of one of his countrymen, and the unanimous au-
thority of a host of modern writers, all of a date
later than Hubner, and many of them-more distin-
guished for their talents and thieir erudition on sub-
jects of public law.

It will be found that Mr. Ward is not more suc-
cessful in his definitions and reasonings on this
subject, than in his appeal to the authority of
jurists. A

That the obscurity and incongruity into which
this heresy in public laws betrays the votaries who
engage in its defence, may be the better seen, Mr.
Ward shall be exhibited in his own words : —

« Let it be remembered, therefore, that the
question on the part of the belligerent is not, as has
been grossly supposed, whether he has a right to
interfere with the neutral, but merely whether he
cannot prevent the neutral from interfering with
him? In other words, whether, when the former
extends the bounds of his trade not with but for a
belligerent, not only purchases what he wants for
his ‘own consumption, or sells his usual peace
supply of articles, but sells to him articles which
may be easily converted into the means of anmnoy-
ance, or even turns carrier for his oppressed friend,
who usgs the surplus strength which is thus afforded
him against his opponent; whether in such case the
other bell’gerent has no reason to be offended, and
to reclaim those rights which the pretended neutral
is deposed to deny him. This is, in fact, the true
state of the question*.”

P. 4,
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* In granting, therefore, the fair and unreasonahle
enjoyment of their privileges to neutral nations,
there must always be added the fair and reasonable
caution that they use them so as not to hurt the
belligerent; and that I may not seem to entrench
myself in generals < ubi sepe wversatur error,’ 1
would add that they have certainly no right to use
them in any one, the smallest degree more than
they did in times of peace, nor even in so great a
degree, if such augmented, or the ordinary use of
them, bears imynediate mischief to either bellige-
rent. For example, they may increase their pur-
chases to any amount in the bclligerent countries,
provided thewr own consumption requires it, and
provided they remain domiciled in their own coun-
try. But if they persist in carrying, much more if
they extend their faculty of carrying, for the belli-
gerent, where the latter was in the habit of carrying
before—and if, in consequence, he is enabled to
come to the battle, and to stand the shock of war,
with augmented strength, which he never would
nor could have possessed. without it—1I see little
or no difference between this and an actual loan of
military assistance.  All the distinction is, that he
substitutcs his own people in the place of taking
foreigners; for every man which the neutral lends
to his trade enables him to furnish a man to his own
hostile fleets. In other words, it enables him to
meet his enemy with undiminished forces, and yet
preserve cntirc his sources of revenue; when, it it
was not for this conduct of the neutral, either the
forces or the revenue of the belligerent must be
diminished *.

¢« According to our principles, the same reason

* P.g—0,
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which applies to contraband applies to all nocent
cases whatsoever.”

A complaint, in general terms, that a power
which had hitherto stood by should step'in and do
that for the belligerent which he was no longer able
to do himself, introduces the following passage: —
“To come a little more into the detail and appli-
cation of this argument, let us suppose, as was the
case with France, a heavy duty on foreign freight
had formed an almost fundamental law of her own
commercial code; which, in times of peace, was a
kind of mavigation-act amounting to an interdiction
of foreign interference; and that of a sudden,
while engaged in war, wanting her sailors, perhaps
her merchant-ships, for hostile expeditions, at the
same time wanting the pecuniary and other sources
of her trade, which would thus be extinguished,
she applied to mnations calling themselves neutral,
by taking off this duty, or even by bounties, to
carry on this trade. Here is*a proof how neces-
sary this trade is to her exigencies, and how im-
possible it is to preserve it consistently with her
warfare.  But where is the man of plain under-
standing, and uninterested in the question, who
would not determine, that, if the neutral accepted
the offer, that instant he interfered in the war,
&e.r*”

“ Thesc observations apply very generally to all
the carrying trade, but they more particularly
apply to that specific claim, in the first article of
the armed neutrality of 1780, to navigate freely on
the coasts, and from port to port of nations at
war. In so far as the coasting trade of a nation
15 more valuable and more necessary to its exist-

* P, xi.
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ence than its* foreign commerce, in just so far is-
the interposition of neutrals more powerful in its
favor*.”

These extracts cannot be charged wsth pervert-
ing or mutilating the argumentative part of Mr.
Ward’s vindication of the belligerent claim in
question, :

The views of this claim, which Mr. Ward here
gives, are, it must be confessed, so vague and so
confused, that it is difficult to fix on the real mean-
ing of the writer. As far as it can be reduced
to any thing like precision, he appears to be a#
variance with himself; and what 1s, perhaps, not

- lesse extraordinary, at variance with sir William
Scott; sometimes going beyond the belligerent
claims of the judge, and sometimes relinqushing
a part of them.

Thus, en comparing him with himself, he first
allows neutrals to increase their purchases to any
amount, provided their own consumption require
it.  He next states, that the neutral privilege is
not only not to be used in the smallest degree more
than in peace, but not in the ordinary degree, if
it bears immediatc mischief to either belligerent.
Finally, he maintains, that the same reason which
applies to contraband applies fo all nocent cascs
‘whatsoever.

On comparing him with sir William Scott, Mr.
Ward admits that neutrals have a right to trade,
so far as to purchase and increase their purchases,
to the amount of their own consumption. It has
been sufficiently seen that sir William Scott, and
indeed his superiors both in the admiralty and exc-
cutive departments, consider the trade of neu-
trals beyond the permission to trade in peace, as

* P, xii.
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merely a relaxation of the rights of war. Here then
he stops short of sir William Scott.

If we are not to consider that as his real meaning,
but pass on to his next position, which denies to
neutrals a trade, even in the ordinary degree, if it
bears immediate mischief to a belligerent (by which
the context will not permit us to understand any
possible allusion to contraband), he here expressly
contradicts sir William Scott, who lays it down with
emphasis, * that the general rule is, that the neutral
has a right to carry on in time of war his accustomed
tradde o the wtmost exfent of which that accustomed
trade 1s capable.”

If we recur to his last and most rigorous posi-
tion, that all nocent cases whatever are within the
reason applicable to contraband, he must be still
more extensively at variance with sir William Scott.

In support of the claim, whatever be the extént
in which he means to give it, Mr. Ward urges .the
unlawfulness of a neutral trade, which ¢ is not with,
but for, an enemy.” This has been a very favor-
ite phrase with the patrons of the British claim.
It probably was first used in expressing the fiction
by which neutral ships, licensed to trade with the
Frel_lch colonies, were converted into French ships.
In its application to the subscquent pretext, which
determines the channel of trade. itself to be wun-
lawful, itis not casy to [ind any distinct significa-
tion. It by trading for an enemy be meant car-
rymng, 1n neutral vessels, enemy's property, the
phrase has no connexion with the present ques-
tion ; which is not, whether enemy’s property in a
neutral ship be liable to capture, but whether neu-
tral property in a neutral ship, in a particular chan-
nel, be a lawful trade. If by trading for an enemy
be meant carrying to or from his ports neutral
property, where he used to carry it himself, then
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it cannot be any thing more than trading with, not
for, him during the war; as he traded with, not for,
the neutral nation before the war, and the case is
nothing more than a relaxation of a navigation-
act. If by trading with an enemy be meant car-
rying neutral articles of trade, which he would
neither carry himself, nor permit to be carried by
neutrals before the war, but the carriage of which
he permits both to neutrals and to Inmsclf during
the war, this can no more be t¢rading FOR, not
WITH, him, than it was f(rading FOR, not WITH,
each other, for either to carry to the other, during
war or peace, articles at one time prohibited, and
then permitted by the other; and the case is no-
thing more than a relaxation with respect to the
articles of commerce, as the former was a rclax-
ation with respeet to the vessels transporting the
articles.  The same distinctions and inferences
are generally applicable where particular ports, shut
at one time, come to be opencd at another.

The essence of the argument, supposed to be
compressed into this equivocal phruse, thus cvapo-
rates altogether in the analysis. It cither means
nothing that is true, or nothing that is to the purpose.

But the real hinge on which the reasoning of
Mr. Ward turns, is the injury resulting to one
belligerent, from the udvantage given to another,
by a meutral whosc ships and mariners carry on
a trade previously carried on by the belligerent
himseclf, and which, conscquently, enable the bel-
ligerent to employ his own ships and mariners in
the operations of war, without even relinquishing
the revenue which has its sources in commerce,
Between this and an actual loan of military assist-
ance by the neutral, Mr. Ward can see no differ-
ence; and this is the most plausible consideration
perhaps which could be wrged in the cause which
he defends.
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But unfortunately for this defence, it is completely
subverted by three other considerations : —

1. The argument is just as applicable to cases
where the vessels of the nation, before it was at
war, were actually employed, without any /legal
exclusion of those of the neutral nation, as to
cases where there was a legal exclusion of foreign
vessels before, and a legal admission of them during,
the war. In both cases, the belligerent vessels and
seamen, as far as they are liberated by the substiz
tution of foreign vessels and seamen, may be added
to his military strength, without any diminution of
his exports and imports, or of the revenues con-
nected with them. Either, therefore, the argument
must be extended (which will not be undertaken)
to the latter case, or it loses its force as to the
former.

2. It has been shown that Great Britain does
herself thus relax her navigation-act, and avow-
edly for the purposes of substituting neutral ves-
sels and mariners in place of those which she
finds it expedient to employ in the operations of
war. Mr. Ward must therefore either relinquish
his argument, or condemn the practice of his own
government.

8. This fundamental argument of Mr. Ward is
expressly thrown out of the question by sir William
Scott, who admits that Great Britain, like all coun-
tries, in all wars relaxes her navigation-acts, and
other regulations founded thereon, in order to
obtain the service of foreigners with their vessels,
where she did without it in times of peace; but thas
these relaxations, though they arise out of a state
of war, do not arise from that predominance of

force which he takes to be the true foundation of
the principle*

* 2 Rob. p. 171.
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When Mr. Ward then asks ¢ Where is the man of
plain understanding, and uninterested in the question,
who would not determine, that, if the neutral
accepted the offer (of a trade from which the ships
and seamen of the belligerent were withdrawn for
the purposes of war), that instant he interfered in the
war?” A man may be named, whose determination
of the question Mr. Ward, as may be inferred from
his eulogies on sir William Scott, would of all men
be the last to contest.

On turning to the work of Mur. Brown, it docs
not appear that he has presented any views of the
subject which require particular examination. Ile
has, in fact, done little more than appeal to the
authority of sir William Scott, and praise and repeat
the arguments of Mr. Ward.

It may be thought that some notice ought to be
taken of a discourse of the present earl of Liverpool,
prefixed to his collection of treaties. It would be
injustice to the distinguished author of that defence
of the maritime principles of Great Britain to deny
it the merit of learning, ingenuity, and a vein of
candor more than is always found in such dizcissions.
His attention, however, was almost wholly directed
to the question, whether free ships make free
goods—a question not within the limits of this inves-
tigation. He has, indeed, a few cursory observations,
such as could not be here noticed without going
into unnecessary repetitions in favor of the doctrine,
that a trade not custumary in peace canuot be
lawful in war. These observations he concludes
with one referred to by Mr. Ward, us of great
force, on the general question between _be].hgerent
and neutral nations; namely, © that it this right
were admitted, it would be the interest or all com-
mercial states to promote dissensions among their

neighbors.” e e .
If there be any plausibility in this argument, it 1x



192

certainly all the merit that can bé claimed for it.
The wars which afflict mankind are not produced
by the intrigues or cupidity of the weaker nations,
who wish to remain in peace whilst their neighbors
are at war. They are the offspring of ambitious,
and not unfrequently commercial rivalships among
the more powerful nations themselves. This is a
fact attested by all history. If maxims of public
law are to be tested, therefore, by their pacific
tendency, such maxims, it is evident,- must be
favored as circumscrite, not the rights and interests
of neutral nations, but the belligerent and com-
mercial interests of their more powerful and waslike-
neighbors. :

As a further answer to the observations of this
noble auther, and as a final answer to all the argu-
ments which are drawn from the intrinsic equity or
conveniency of this principle, the following con-
siderations must have weight with all candid and
competent judges.

In the first place, it may be repeated, that on a
question which is to be decided, not by the abstract
precepts of reason, but by rules of law positively
m force, it is notsufficient to show on which side
an Intrinsic reasonableness can be traced. It is
necessary to show on which side-the law, as in force,
s found to be. In the present case, it has been
shown that this law is not for, but.against, the
British side of the question.

But secondly it is denied, that, if rcason, equity,
or conveniency, were alone to decide the question,
the decision would be different from that which the
law in force pronounces on it. ' ‘

‘War imposes on neutral commerce a variety of
privations and embarrassments, It is reasonable,
therefore, as well as lawful, that neutrals should

enjoy the advantages which may happen to arise
from war.
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1. In the case of contraband, the articles of
which especially, according to the British cata-
logue, may compose an important branch of exports
in time of peace, the commerce of particular nations
remaining at peace may suffer material defalcations
from the exercise of the rights of war.

- 2. In the case of enemy’s property carried by
reutral ships (as Great Britain, at least, under-
stands and enforces the law of nations), a branch
of trade more or less important to all commercial
nations, and constituting the most profitable branch
of trade with some in times of peace, becomes an
object of belligerent interruption and confiscation.

3. In the case of blockades, the abridgement
and embarrassment to which the trade of neutrals,
especially those at a distance, is subjected by
war, form other important items of loss on their
side. This is a belligerent claim, on which much
might be said, if the notoriety of its effects, to
say nothing of its extravagant abuses, did not ren-
der it unnecessary.

4. The interruptions proceeding from searches
of neutral vessels on the high seas, the erroneous
suspicion and inferences which send them into
port for trial, the difficulty of obtaining all the re-
quisite proofs thereon by the claimant, the delays
end expenses incident to the judicial proceedings
(more especially where the trial is at a great dis-
tance, and above all when appeals still more dis-
tant become necessary), the changes in the state of
markets during all these delays, which convert
into loss the gains promised by the expedition,
the suspension of the mercantile ﬁmds,_ the heavy
sacrifices, and sometimes ba_nkruptcxes _thence
ensuing; all these injuries, which war brings on
nentral commerce, taken together,_ must surely,
during war, requirc a verd; great weight in the op-
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posite scale to balance them; and the weight of
these injuries is sometimes not a little increased by
the piracies which a state of war generates-and em-
boldens.

The injuries, besides, which are here enume-
rated, are limited to such proceedings as the laws of
war may be thought to authorise. To a fair esti-
mate of the evils suffered by neutral commerce,
must be added all those abuses which never fail to
be mingled with the exercise of belligerent tights
on the high seas; the protracted interruptions, the
personal insults, the violent or furtive spoliations, with
a thousand irregularities which are more or less mn-
scparable from the proceeding, and which can seldom
be so far verified and prosecuted, to eflect against
the wrong-doers, as to amount to a reparation.

If the evils brought on neutrals by a state of
war were to be traced to their full extent, a long
list of a distinct kind ought moreover to be thrown
into the same scale. How many condemnations
are made either directly contrary to the law of na-
tions, or by means of unjust presumptions, or ar-
bitrary rules of evidence, against neutral claim-
ants? How often and how severely are the neu-
tral appellants aggrieved by measuring the restitu-
tion awarded to them, not according to the actual
loss, but according to the deficient cstimates, or
the scanty proceeds of sales, decreed by ignorant
or corrupt vice-admiralty courts*, in places and

* The character of these courts may be estimated by a single
fact stated on the floor of the British -house of commons, 29th
April, 1801 —that out of three hundred and eighteen appeals,
thirty-five anly of the condemnations were confirmed by the
superior court. Notwithstanding this enormity of abuses, and the
strong remonstrances, against them, no change was made: in the
courts till about four months before the war was over. They were
then put on an establishment somewhat different, but which still
leaves them a scourge to the fairest commerce of neutrals.
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under circumstances' which reduce the price to” s
mere fraction of the value? Examples of this sort
might easily be multiplied, but they may be thought
of the less weight in the present case, as they fur-
nish a just ground of resort, from the ordinary tri-
bunals of justice, to those ulterior remedies which
depend on ncgociations and arrangements between
the belligerent and mneutral governments. But
whatever may be the provisions for indemnity ob-
tained in these modes, 1t remains an important
truth, on the present subject, that, besides the in-
termediate disadvantage to neutral traders from the
mere delay of diplomatic and conventional reme-
dies, the justice stipulated is always rendered very
incomplete, by the difficultics i verifving  the
losses and damages sustained.

The principle urged against a neutral trade in
time of war, not permitted in peace, is the more
unreasonable, because it gives to a tribunal, csta-
blished by the belligerent party only, « latitude ot
judgement improper to be confined to courts of jus-
tice, however constituted *,

* The English courts of municipal law are much celebrutcd
for the independent character of the judges, and the wnifvrity
of their decisions. The same merit has been claimed for the
prize courts. In answer to the objection made in a Prussian
remonstrance against the condemnation of Prussian vessels during
the war of 1739 —viz that the admiralty courts were ex parte
tribunals, and their decisions not binding on other nations—the
duke of Newcastle, in his letter inclosing the report of the four
law officers, obscrves, * that these courts, botb inferior cowrts
« and courts of appeal, always duecide according to the wwi-
«« versal law of nations only, except in those cases where par-
. ticular treaties between the powers concerned have altered the
s dispositions of the law of nations.”” In the report itsclf it is
declared, *that this superior court (lords of appeal ] julges
by the same rule which governs the court of adm.nm]r.\' . viz. the
luw of nations, and the trcatics. subsnstmg{, with that ‘neutx.x!
power whose subject is a party before them ; j‘th;lt m Lnglaml
the crown never interferes with the course of justice. No order
oF intimation is cver given to any Judge; ” that, « had it been
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Y cases even where the tiibunal has an
equal :-lation to both the parties, it has ever
beerr deemisd proper that the rules of decision

intended by ugvecment to introduce between Prussia and Eng-
land a variation in a1y particular from the law of nations, and
consequently a new rule for the court of admiralty to decide by,
it could only be done by a solemn treaty in writing, properly
authorised and authenticated. The memory of it could not
otherwise be preserved; the parties interested, and the courts of
admiralty could pot otherwise take notice of it.” In the judge-
ment pronounced by sir William Scott, in the case of the Swedish
convoy [2 Rob. 295], the independent and elevated attributes
of his judicial station are painted with his usual eloquence. ¢ In
forming that judgement,” says he, ¢ I trust that it has not.
escaped my anxious recollection for one moment what it is that the
duty of my station calls for from me, namely, to consider my-
self as stationed here not to deliver occasional and shifting opinions,
to serve present purposes of particular national interest, but
to administer with indifference that justice which the law of na-
tions holds out without distinction to independent states, some hap-
pening to be neutral and some to be belligerent. The seat of
judicial authority is indeed locally here in the belligerent country,
according to the known law and practice of nations; but the
law itselt has no locality. It is the duty of the person who sits
here, to determine this question exactly as he would determine
the same question if sitting at Stockholm; to assert no pre-
tension on the part of Great Britain which he would not allow to
Sweden in the same circumstances; and to impose no duties on
Sweden, as a neutral country, which he would not admit to be-
long to Great Britain in the same character. If, therefore, I mis-
take the law in this matter, I mistake that which I consider, and
which I mean should be considered, as the universal lew upon the
question.” .

Does the judge either sustain these lofty pretensions, or
justify the declaration of his government to Prussia, when, a few
months after, in the case of the Immanuel [2 Rob. 169], he
observes to the bar, “that much argument has been employed
on grounds of commercial analogy: this trade is allowed — that
trade is not more injurious: Why not that to be considered
as equally permitted? The obvious answer is, that the
true rule to this court iz the fert of the instructions. What
is pot found there permitted is understood to be prohibited, upon
this general plain principle, that the colony trade is generally
prohibited, 2nd whatever is not spccially relaxed continues in a
state of interdiction.”

He is not extricated from these inconsistencies by alleging
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should be as plain and as determinate as possible;
in order not only that they might be the surer guide
to those who are to observe them, but also a better

that the instructions, the text of which was taken at his rule, was
a relaxation of the law of nations, within the prerogative of the
crown, and favorable to the interests of the neutral parties. —
1. Because it was incumbent on him, if he meant to keep himsclf
above all executive interference with the course of justice, to
have reserved to him the right to test the instructions by the law
of nations, instead of professing so ready and so unqualified a
submission to the text of them.” 2. Because, without examining
the extent of the royal prerogative, which depends on the locaj
constitution and laws, it has been shown that, in some respects,
the instructions have extended the belligerent claims against neu-
tral commerce beyond the law of nations, as asserted on the part
of Great Britain.

How far the authority of the instructions has been pursued by
the high court of admiralty, in opposition to precedents of the
superior courts settling the law of nations, is a fit subject of inquiry,
for which the adequate means are not possessed.

The opinion has long and generally prevailed, that the admi-
ralty courts in England were not those independent and impartidl
expositors of the law of nations which they have professed to be;
but rather the political organs of the government, so constituted
as to deliver its occasional and shifting views, with reference to
the occasional and shifting interests of the nation, belligerent and
commercial. And it is to be regretted that this opinion is but too
much countenanced by the series of royal orders and judicial deci-
sions which the last and present war have produced. It would be
an unjustifiable sacrifice of truth to complaisance, not to say, en
the present occasion, that with all the merits of the illustrious civilian
who presides in the high court of admiralty, the Englishinan at least
is often discerned through the robes of the judyze. _

This want of confidence in the impartiality of the admiralty
courts is the less surprising, when it is cousidered that the lords of
appeal, who decide in the last resort, are ﬁ:f'quently statesmen, not
jurists; that they not only hold their seats in that court at the most
absolute pleasure of the crown, but are members qf .the cab!uet,
and it may be presumed are, in that capacity, the original advisers
and framers of the very instructions which, in their judicial capacity,
they are to carry into effect. )

With respect to the inferior prize courts, orders directly ad-
dressed to them are neither unusual nor concealed.  As an example,
take the orders communicated to Mr. King by lord Hawkesbury,
above cited.  Another example is furnished by the orders commu-
nicated to this government through Mr. Merry in 1804, as having
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guard against “the partialities and "errors of those
who are to apply them. Say, then, whether it be
not an abandonment of cvery reasonable precau-
tion, while the judges have, in their national preju-
dices, in the tenure of their official emoluments,
and in their hopes of persopal advancement, an
exclusive relation to one of the parties; say whe-
ther it be not unreascnable to leave to the opinion,
perhaps to the conjectures, of a tribunal so com-
posed, the questions—whether in a distant quarter
of the globe a particular trade* was or was not
allowed befare the war; whether, if not allowed be-
fore the war, its allowance during the war proceeded
from causes distinct from the war, or arising out
of the war; whether - the allowance had or had
not been common to all wars; whether again, if
resulting from the particular pressure of the war,
the pressnre amounted to a necessity: whether, if
amounting te a necessity, the necessity resulted
from an impossibility, imposed by a decided pre-
dominance and superiority at sea of the adverse
party. These are not questions of fancy or of un-
fairness. They are questions which 1t has been
seen that the enlightened judge in the British
high court of admiralty has himself recognised;

been addressed to the vice-admiralty courtsin the West Indies, as
a rule on the subject of blockades.

* See the case reported by Robinson, vol. 4, p. 267, of a vessel
in the trade to Senegal, and the difficulty, expense, and delay, in
ascertaining whether the trade was or was not open before the war.
A case (of Coffin, an American citizen) is now depending, which
involves the question, whether the trade from the island of Java in
the East Indies, to Muscat in the Persian gulph, was or was not
open before the war.  This question was decided, in the first in-
stance, by a vice-admiralty court at Ceylon; and will probably be
removed to Great Britain for a re-examination. The case, there-
fore, will have for its space three quarters of the globe. *. Through
what period of time it may extend, is a problem to be decided.
;I‘hu;e are precedents, as has been already seen, for ten years at
east.’
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as involved in the principle for which he contends.
But they are questions in their nature umproper to
be decided by any judicial authority whatever; and,
n their importance, they are questions too great to
be left even to the sovereign authority of a country
where the rights of other sovereigns are to be the
object of the decision.

Finally—The belligerent claim, to intercept
2 neutral trade in war not open in peace, is ren-
dered still more extravagantly preposterous and per-
nicious by the latitude which it is now assuming.
According to late decisions in the British courts,
it is in future to be a rule that produce of an ene-
my’s colony, lawfully imported into a neutral coun-
try, and incorporated into its commercial stock, as
far as the ordinary regulations of a sovereign
state can work such an effect, is to be subject on
re-exportation to capture and condemnation: un-
less it can be shown that it was imported in the
preceding voyage, with an intention that it should
not be re-cxported. Consider for a moment the
indignity offered to a mneutral sovereign in subject-
ing the integrity of its internal regulatious to the
scrutiny of foreign courts, and to the nterested
suspicions of belligerent cruisers:  consider the
oppression on the individual traders, inseparable
from a trial in a distant court, and perhaps an ap-
peal to another court still more distant, where the
mtention of an antecedent voyage is to be traced
through all the labyrinth of merca.mile transactions.
A neutral vessel goes to sca with a cargo con-
sisting, in whole or in part, of colonial produce.
It may be the produce of a ncutral colony; it may
be the produce of the country cxporting it The
United States already produce cotton, sugar, rice,
&c. as well as the West Indies. The cruiser does
not forget that the proot” will probably be thrown
on the claimants; that besides the possibility that
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# may be a licensed capture, the difficulty of proof
may have the same effect in producing condem-
nation. He recollects also that in the event of
an acquittal the costs* will, where there is the least
color for seizure, be thrown on the claimants; and
that, at the worst, he can only be put to the incon-
venience of giving up a few men to take charge
of the prize, in exchange for a few others not un-
frequently impressed into the vacancy. Iw a word,
his calculation is, that he may gain, and cannot
lose. Will not, under such circumstances, every
hogshead of sugar, or bale of cotton, or barrel of
rum, &c. be a signal for detention? Could ingenuity
devise a project holding out a more etfectual premium
for the multiplication of vexatious searches and
seizures, beyond even the ordinary proportion of
condemnations—a project, in fact, more unjust In
itself, more disrespectful to neutral nations, or more
fatal to the liberty and interests of neutral com-
merce? — Would Great Britain be patient under
such proceedings against her, if she held in her
hands the means of controling them ?—If she will
not answer for herself, all the world will answer for
her, that she would not; and what is more, that she
ought not.

* Tt is well known to be the practice to favor the activity of
cruisers against the colonial trade. Sir William Scott, in the case
of the Provideatia, in which the ship and cargo were restored
[2 Rob. 128], says, “ Cases respecting the trade of neutrals with
the colonies of the enemy are of considerable delicacy ; and I there-
fore think it has been properly brought before the court.” :

THE END.

WOOD‘{ND INNES, PRINTERS, POPPIN’S—COURT, FLERT-STKEET.
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¢ MY LORD,

“ I FLATTERED myself, from what passed in
our last interview, that I should have been honored
before this with an answer from your lordship to my
letters respecting the late seizure of American
vessels. I understood it to be agreed, that the
discussion which then took place should be con-
sidered as inofficial, as explanatory only of the
ideas which we might respectively entertain on the
subject, and that your lordship would afterwards
give me such a reply to my letters, respecting that
measure, as his majesty’s government might desire
to have communicated to the government of the
United States. In consequence I have since waited
with anxiety such a communication, in the daily
expectation of receiving it. It is far fom being my
desire to give your lordship any trouble in this
business which I can avoid, as the time which has
since elapsed sufficiently shows. But the great im-
portance of the subject, which has, indeed, become
more so by the continuance of the same policy. and
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the frequency of seizures, which are still made of
American vessels, place me in a situation of peculiar
responsibility. My government will expect of me
correct information on this point, in all its views,
and I am very desirous of complying with its just
expectation. I must, therefore, again request that
your lordship will be so good as to enable me to
make such a representation to my government of
that measure, as his majesty’s government may think
proper to give.

« T am sorry to add, that the longer I have re-
flected on the subject, the more confirmed I have
been in the objections to the measure. If we examine
it in reference to the law of nations, it appears
to me to be repugnant to every principle of that law;
if by the understanding, or as it may be more pro-
perly called, the agreement of our governments
respecting the commerce in question, I consider it
equally repugnant to the principles of that agreement.
In both these views your lordship will permit me
to make some additional remarks on the subject.

« By the law of nations, as settled by the most
approved writers, no other restraint is acknowledged
on the trade of neutral nations with those at war,
than that it be impartial between the latter; that
it shall not extend to articles which are deemed
contraband of war; nor to the transportation of
persons in military service; nor to places actually
blockaded or besieged. Every other cemmerce of
a neutral with a belligerent is considered a lawful
commerce; and every other restraint. en it to either
of the belligerents by the other, an unlawful re-
straint.

« The hist of contraband is well defined, as are
also the circumstances which constitute a hblockade.
The best autherities have united in confining the first
to such articler as are used in war, and are applicable
to mulitary purposes; and in requiring, to genstifute
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the latter, the disposition of such a force, consisting
of stationary ships, so near the port, by the power
which attacks it, as to make it dangerous for the
vessel of a neutral power to enter it. The late treaty
between Great Britain and Russia designates these
circumstances as necessary to constitute a blockade,
and it is believed that it was never viewed before in a
light more favorable to the invading power.

“ The vessels condcmned were engaged in a com-
merce between the United States and some port in
Europe, or between those States and the West-India
or other islands, belonging to an enemy of Great
Britain. In the European voyage the cargo consisted
of the productions of the colonies; in tiie voyage to
the colony, it consisted of the goods of the power to
which the colony belonged, and to which the ship
was destined. The ship and cargo, in every case,
were the property of American citizens; and the
cargo had been landed, and the duty paid on it, in
the United States. It was decided that these voyages
were continuous ; and - the vessels and cargoes were
condemned on the principle that the commerce was
tlegal. I beg to refer more cspecially in this state-
ment to the case of the Essex, an appeal from the
judgement of the vice-admiralty court, at New Pro-
vidence, in which the lords commissioners of appeals,
in confirming that judgement, established this docs
trine.

¢ It requires but a slight view of the subject to be
satisfied that these condemnations are incompatible
with the law of nations, as above stated. None of the
cases have involved a question of contraband, of
~ blockade, or of any other kind that was ever contested
till of late, in favor of a belligerent against a neutral
power. It is not on any principle that is applicable
to any such case, that the measure can be defended.
On what principle, then, is it supported by Great
Britain? What is the natpre and extent of her doc-
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trine? What are the circumstances which recommend
the arguments which support it?—For information on
these points we cannot refer to the well-known writers
on the law of nations; no illustration can be obtained
from them of a doctrine which they never heard of.
We must look for it to an authority mnore modern; to
one which, however respectable for the learning
and professional abilities of the judge who presides, is,
nevertheless, one which, from many considerations,
is not obligatory on other powers. In a report of the
decisions of the court of admiralty of this kingdom,
we find a notice of a series of orders issued by the
-government, of different dates and imports, which have
regulated this business. The first of these bears date
on the 6th of November, 1793; the second on the 8th
of January, 1794; the third on the 25th of January,
1798. Other orders have been issued since the com-
mencement of the present war. It is these orders
which have authorised the seizures that were made, at
different times, in the course of the last war, and were
lately made by British cruisers of the vessels of the
United States. They, too, form the law which has
governed the courts in the decisions on the several
cases which have arisen under those seizures. The
first of these orders prohibits altogether every species
of commerce between neutral countries and enemies’
colonies, and between neutral and other countries,
in the productions of those colonies; the second and
subsequent orders modify it in various forms. The
doctrine, however, in every decision, is the same; it
is contended in each, that the character and just
extent of the principle is to be found in the first order,
and that every departure from it since has been a re-
laxation of the principle, not claimed of right by
neutral powers, but conceded in their favor gratui-
tously by Great Britain. '

¢« In support of these orders it is urged, that as the
colonial trade is a system of monopoly to the parent
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-comntry, in time of peace, neutral powers have no
right to participate in it inr time of war, although they
be permitted so to do by the parent country ; that a
belligerent has a right to interdict them from such
a commerce. It is on this system of internal re-
straint, this regulation of colonial trade, by the powers
having colonies, that a new principle of the law of
nations is attempted to be founded; one which
seeks to discriminate, in respect to the commerce of
neutral powers with a belligerent, between different
parts of the territory of the same power, and likewise
subverts many other principles of great importance,
which have heretofore been held sacred among na-
tions. Itis believed thatso important a superstructure
was never raised on so slight a foundation. Permit
me to ask, Does it follow, because the parent country
monopolises in peace the whole commerce of its co-
lonies, that in war it should have no right to regulate
it at all? That on the contrary it should be construed
to transfer, in equal extent, a right to its enemy, to
the prejudice of the parent country, of the colonies,
and of neutral powers? If this doctrine was sound, it
would certainly institute a new and singular mode of
acquiring and losing rights ; one _whi_ch would be highly
advantageous to one party, wlule. it was equally m-
jurious to the other. To the colonies, more especially,
it would prove peculiarly onerous and oppressive. It
is known that they are essentially dependent for their
existence on supplies from other countries, especially
the United States of America, who, being in their
neighborhood, have the means of furnishing them with
the greatest certainty, and on the best terms, Is‘ it
not sufficient that they be subjected to that restraint
in peace when the evils attending it by the occa-
sional interference of the parent country, may be, and
are [requently, repaired? Isit consistent with justice or
humanity, that it should be converted into a prin-
ciple, in favor of an exemy, inexorable of course, but
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otherwise without thé meafi§ 6f listening to their coms
plaints, not for theit distreSs of oppressioh only, but
for their extermination ? But there afe other insu-
perable objections to this doetfine. Are net the
colonies of every country a part of its dotnain; and
do they not contihue to be so until they dre severed
from 1t by conquest? Is not the powet to regulate
commierce incident to the sovereignty, and is it not
co-extensive over the whole territory whieh any go-
vernment possesses? Can one belligeretit dequitre any
tight to the territory of another; but by eonquest?
And can any rights which appertain thereto; be other-
wise defeated or curtailed in war? In whatever light,
therefore, the subject is viewed, it appears to me evi-
dent that this doctrine cannot be supported. No
distinction, founded in reason, cah be taken betwéen
the different parts of the territory of the same power
to justify it. The separation of one portion from an-
other by the sea, gives lawfully to the belligerent
which is superior on that element, a vast ascendancy ift
all the concerns on which the success of the war, or the
relative prosperity of their respective dominions; may
in any degrece depend. It opens to such power amplé
means for its own aggrandisement, and for the harrass-
ment and distress of its adversary. With tlrese it should
be satisfied. But neither can that circumstance, nor
can any of internal arrangement, which any power
may adopt for the government of its dominions, be con-
strued to give to its enemy any other advantage over
it. They certainly do not justify the doctrine in
question, which asserts, that the law of nations varies
in its application to different portions of the territory
of the same power, that it operates in one mode, in
respect to one, and in another; or even net at all, in
‘vespect to another; that the rights of humanity, of
neutral powers, and all other rights, are to sink be-
fore it. '

¢ It is further urged, that neutral powers ought
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fhot to cotniplain of this restraint, because they stand
thdet it, on the same ground with respect to that
commerce, which they held in time of peace. But
this fact, if true, gives no support to the pretension.
The claim involves a question of right, not of interest.
If the neutral powers have a right in war to such
tommerce with the colonies of the enemies of Great
Britain as the parent states respectively allow, they
ought not to be deprived of it by her, nor can its just
claims be satisfied by any compromise of the kind
alluded to. For this argument to have the weight
which it is intended to give it, the commerce of the
neutral powers with those colonies should be placed
and preserved through the war, in the same state as if
it had not occurred.  Great Britain should in respect
to them take the place of the parent country, and do
every thing which the latter would have done had
there been no war. To discharge that duty, it would
be necessary for her to establish such a police over
the colony, as to be able to examine the circum-
stances attending it annually; to ascertain whether
the crops were abundant, supplies from other quarters
had failed, and eventually to decide whether under
such circumstances the parent country would have
opened the ports to neutral powers. But these offices
cannot be performed by any power which is not in
gossession of the colony: that cah only be obtained
y conquest, in which case the victor would of course
have a right to regulate its trade as it thought fit.

s It is also said, that ncutral powers have no right
to profit of the advantages which are gained in wat
by the arms of Great Britain. This argument has
even less weight than the others. ItY does not, in
truth, apply at all to the question. Neutral powers
do not claim a right, as alrcady observed, to any
commerce with the colonies which Great Britain
may have conquercd of her enemies, otherwise than
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on the conditions which she imposes. The point in
question turns on the commerce which they are
intitled to with the colonies which she has not con-
quered, but still remain subject to the dominion of
the parent country. With such it is contended, for
reasons that have been already given, that neutral
powers have a right to enjoy all the advantages in
trade, which the parent country allows them; a right
of which the mere circumstance of war cannot de-
prive them. If Great Britain has a right to prohibit.
that commerce, it existed before the war began, and
of course before she had gained any advantage over
her enemies. If it did not then exist, it certainly
does not at the present time. Rights of the kind in
question cannot depend on the fortune of war, or
other contingencies.  The law which regulates them
1s invariable, until it be changed by the competent
authority. It forms a rule equally between belli-
gerent powers and between neutral and belligerent,
which 1s dictated by reason, and sanctioned by the
usage and consent of nations. ,

« The foregoing considerations have, it is pre-
sumed, proved that the claim of Great Britain to
prohibit the commerce of neutral powers in the man-
ner proposed, is repugnant to the law of nations. If,
however, any doubt remained on that point, other
considerations which may be urged cannot fail to
remove it. The number of orders of different imports
which have been issued by the government, to regu-
late the seizure of neutral vessels, is a proof that there
is 1o established law for the purpose. And the strict-
ness with which the courts have followed those orders,
throuch their various modifications, is equally a proof
that there is no other authority for the government
of their decisions.  If the order of the 6th of Novem-
ber, 1793, contained the true doctrine of the law of
nations, there would have been no occasion for those
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which followed ; nor is it probable that they would
have been issued: indeed, if that order had been in
conformity with that law, there would have been no
occasion for it. As in the cases of blockade and
contraband, the law would have been well known
without an order, especially one so very descriptive,
the interest of the cruisers, which is always suffi-
ciently active, would have prompted them to make the
seizures ; and the opinions of eminent writers, which
in that case would not have been wanting, would
have furnished the courts the best authority for their
decisions.

« I shall now proceed to show that the decisions
complained of are contrary to the understanding, or
what may more properly be called the agreement, of
the two governmments on the subject. By the order
of the 6th November, 1793, some hundreds of Ame-
rican vessels were seized, carried into port, and con-
demned. Those seizures and condemnations became
the subject of an immediate negociation between the
two nations, which terminated in a trcaty, by which
it was agreed to submit the whole subject to commis-
sioners, who should be invested with full power to
settle the controversy which had thus arisen.—That
stipulation was carried into complete eftfect : commis-
sioners were appointed, who examined laboriously
and fully all the cases of seizure and condemnation
which had taken place, and finally dccided on the
same; in which decisions they condemued the prin-
ciple of the order, and awarded compensation to those
who had suffered under it. Those awards have been
since fairly and Honorably discharged by Great Bri-
tain. It merits particular attention, that a part of
the twelfth article of that treaty referred expressly to
the point in question, and that it was, on the solemn
deliberation of each government, by their mutual
consent, expunged from it. It scews, therefore, to
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be impossible to consider that transaction, under ai
the circumstances attending it, in any other light
than as a fair and amicable adjustment of the question
between the parties; one which authorised the just
expectation that it would never have become again a
cause of complaint between them. The sense of both
was expressed on it in a manner too marked and ex-
plicit to admit of a different conclusion. The subject
too was of a nature that when once settled ought to
be considered as settled for ever. It is not like ques-
tions of commerce between two powers, which affect
their internal concerns, and depend, of course, on
the internal regulations of each. When these latter
are arranged by treaty, the rights which accrue to
each party under it, in the interior of the other,
cease when the treaty expires. Each has a right
afterwards to decide for itself in what manner that
concern shall be regulated in future, and in that
decision to consult solely its own interest. But the
present topic is of a very different character. It -
volves no question of commerce, or other internal con-
cern, between the two nations. It respects the
commerce only which either may have with the ene-
wmies of the other in time of war. It involves, there-
fore, only a question of right, under the law of na-
tions, which in its nature cannot fluctuate. It is
proper to add, that the conclusion above mentioned
was further supported by the important fact, that,
until the late decree, in the case of the Essex, not one
American vessel engaged in this commerce had been
condemned on this doctrine ; that several which were
met in the channel, by the British crnisers, were
permitted, after an examination of their papers, to
pursue their voyage.  This circamstance justified
the opinion, that that commerce was deemed a lawful
otte by Great Britain.

« There are other grounds on which the late



11

seizares and condemnations are considered as highly
ebjectionable, and to furnish just cause of complaint
to the United States. Until the final report of the com-
missioners under the 7th article of the treaty of 1794,
which was not made until last year, it is admitted
that their arbitrament was not obligatory on the par-
ties in the sense in which it is now contended to be.
Every intermediate declaration, however, by Great
Britain, of her sense on the subject, must be considered
as binding on her, as it laid the foundation of com-
mercial enterprises, which were thought to be secure
while within that limit. Your lordship will permit
me to refer you to several examples of this kind,
which were equally formal and official, in which the
sense of his majesty’s government was declared very
differently from what it has been in the late condem-
nations. In Robinson’s Reports, vol. II. p. 368 (case
the Polly, Lasky, master), it seems to have been
clearly established by the learned judge of the court
of admiralty, that an Amecrican has a right to im-
%)rt the produce of an enemy’s colony into the
United States, and to send it on afterwards to the
general commerce of Europe; that the landing the
goods and paying the duties in the United States
should preclude all further question relative to the
voyage. The terms ¢ for his own use,” which are to
be found in the report, are obviously intended to
assert the claim only that the property shall be Ame-
rican, and not that of an enemy : by admitting the
right to send on the produce aftcrwards to the general
commerce of Europe, it is not possible that those
terms should convey any other idea. A bond fide
importation is also held by the judge to be satistied
by thelanding the goods and paying the duties. This
therofore is, I think, the true import of that decision.
T'he doctrine is again laid down in still more explicit
terms by the government itself, in a correspondence



12

between lord Hawkesbury, and my predecessor
Mr. King. The case was precisely similar to those
which have been lately before the court. Mr. King
complained, in a letter of March 18, 1801, that the
cargo of an American vessel going from the United
States to a Spanish colony had been condemned by
the vice-admiralty court of Nassau, on the ground
that it was of the growth of Spain, which decision he
contended was contrary to the law of nations, and
requested that suitable instructions might be dis-
patehed to the proper officers in the West Indies, to
prevent like abuses in future.

“ Lord Hawkesbury, in a reply of April 11th,
communicated the report of the king’s advocate-
general, in which it is expressly stated, that the pro-
duce of an enemy may be imported by a neutral into
its own country and re-exported thence to the mother
country ; and in like manner, in that circuitous mode,
that the produce and manufactures of the mother
country might find their way to its colonies ; that the
landing the goods and paying the duties in the neutral
country broke the continuity of the voyage, and
legalised the trade, although the goods were re-shipped
in the same vessel, on account of the same neutral
proprietors, and forwarded for sale to the mother
courtry of the colony. It merits attention in this
report —so clearly and positively is the doctrine laid
down, that the landing the goods, and paying the du-
ties in the neutral country, broke the continuity of
the voyage—that it is stated as a doubtful point whe-
ther the mere touching in the neutral country to ob-
tain fresh clearances will be considered in the light of
the direct trade, that no positive inhibition is insisted
on any but the direct trade between the mother
country and the colonies. This doctrine, in the
light herein stated, is also to be found in the treaty
between Great Britain and Russia, June 17, 1801.
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By the second section of the 3d article, the commerce
of neutrals, in the productions or manufactures of the
enemies of Great Britain, which have become the
property of the neutral, is declared to be free. That
section was afterwards explained by a declaratory
article of October 20th, of the same year, by which
it is agreed, that it shall not be understood to author-
ise neutrals to carry the produce or merchandise of an
enemy, either directly from the colonies to the parent
country, or from the parent country to the colonies.
In other respects the commerce was left on the foot-
ing on which it was placed by that section, perfectly
free, except in the direct trade between the colony
and the parent country. It is worthy of remark, that
as by the reference made, in the explanatory article of
the treaty with Russia, to the United States of Ame-
rica, it was supposed that those States and Russia,
Denmark, and Sweden, had a common interest in
neutral questions, so it was obviously intended, from
the similarity of sentiment which is observable be-
tween that treaty as amended, and the report of the
advocate-general above mentioned, to place all the
parties on the same footing. After these acts of the
British government, which, being official, were made
public, it was not to be expected that any greater
restraint would have been contemplated by it, on that
commerce, than they impose; that an inquiry would
ever have been made, not whether the property with
which an American vessel was charged belonged to a
citizen of the United States or an enemy, but whether
it belonged to this or that American; an inquiry
which imposes a condition which it is believed that
no independent nation, having a just sense of what it
owes to its rights or its honor, can ever comply with.
Much less was it to be expected that such a restraing
would have been thought of, after the report of the
commissioncrs above adverted to, which placed the
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rights of the United States incontestibly on a much
more liberal, and, as is contended, just footing. ,

« It is proper to add, that the decree of the lords
commissioners of appeals, in the case of the Essex,
produced the same etfect as an order from the govern-
ment would have done. Prior to that decree, from
the commencement of the war, the commerce in
question was pursued by the citizens of the United
States, as has been already observed, ¢ without moles-
tation.” It is presumable that till then his majesty’s
cruisers were induced to forbear a seizure, by the
same considerations which induced the American
citizens to engage in the commerce—a belief that it
was a lawful one. The facts above mentioned were
equally before both the parties; and it is not surpris-
ing that they should have drawn the same conclusion
from them. That decree, however, opened a new
scene: it certainly gave a signal to the cruisers to
commence the seizure which they have not failed to
do, as has been sufficiently felt by the citizens of the
United States who have suffered under it. According
to the information which has been given me, about
fifty vessels have been brought into the ports of Great
Britain in consequence of it, and there is reason to
believe that the same system is pursued in the West
Indies and elsewhere*. The measure is the more to
be complained of, because Great Britain had, in per-
mitting the commerce for two years, given a sanction
to it by her conduct, and nothing had occurred to
create a suspicion that her sentiments varied from her
conduct. Had that been the case, or had she been
disposed to change her canduct in that respect to-
wards the Unpited States, it might reasopably have
becn expected that some intimation would have been

* The number is said to be at this time about 150, without com.
prising the seizures made in the West Indies,



%wen of it before the measure was carried into effect.
etween powers who are equally desirous of pre-
serving the relations of friendship with each other,
notice might in all such cases be expected. But in the
present case the cobligation to give it seemed to be
peculiarly strong. The existence of a negociation
which had been sought on the part of the United
States some considerable time before my departure for
Spain, for the express purpose of adjusting amicably
and fairly all such questions between the two nations,
and postponed on that occasion to accommodate the
views of his majesty’s government, furnished a suit-
able opportunity for such an intimation, while it
could not otherwise than increase the claim to it.

<« In this communication I have made no comment
on the difference which is observable in the import of
the several orders which have regulated at different times
the seizure of neutral vessels, some of which were more
amoderate than others. It is proper, however, to re-
mark here, that those which were issued, or even that
any had been issued, since the commencement of the
present war, were circumstances not known till lately.
On principle it is acknowledged, that they are to
be viewed in the same light; and it has been my ob-
ject to exarkine them by that standard, without going
into detail, or marking the shades of difference be-
tween them. I have made the examination with that
freedom and candor which belong to a subject of very
high importance to the United States, the result of
which has been, as I presume, to prove that all the
- orders are repugnant to the law of nations, and that
the late condemnations which have revived the pre-
tension on the part of Great Britain, are not only
repugnant to that law, but to the understanding which
had taken place between the two powers, “respecting
the commerce in question.
« T cannot conclude this note without adverting to

B



16

the other topics depending between our governments,
which it is also much wished to adjust at this time.
These are well known to your lordship, and it is
therefore unnecessary to add any thing on them at
present. With a view to perpetuate the friendship of
the two nations, no unnecessary cause of collision
should be left open. Those adverted to are believed
to be of this kind, such as the case of boundary, the
impressment of seamen, &c. since it is presumed that
there can be no real conflicting interest between them
on those points. The general commercial relation
may then be adjusted or postponed, as may be most
consistent with the views of his majesty’s government.
On that point also it is believed that it will not be
difficult to make such an arrangement, as by giving
sufficient scope to the resources, to the industry, and
the enterprise of the people of both countries, may
prove highly and reciprocally advantageous to them.
In the topic of impressment, however, the motive is
more urgent. In that line, the rights of the United
States have been so long trampled under foot, and the
feelings of humanity, in respect to the sufferers, and
the honor of their government, even in their own ports,
so often outraged, that the astonished world may
begin to doubt, whether the patience with which
those injuries have been borne, ought to be attributed
to génerous or unworthy motives; whether the United
States merit the rank to which, in other respects, they
are justly intitled among independent powers; or
have already, in the very morn of their political ca-
reex, lost their energy, and become degenerate. The
United States are not insensible that their conduct has
exposed them to such suspicions, though they well .
know that they have not merited them. They are
aware, from the similarity in the person, the manners,
and, above all, the identity of the language, which is
“rommon to the people of both nations, that the sub-
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Jectis a difficult one: they are equally aware, that to
Great Britain, also, itis a delicate one; and they have
been willing, in seeking an arrangement of this im-
portant interest, to give a proof by the mode of their
very sincere desire to cherish the relations of friend-
ship with her. I have only to add, that I shall be
happy to meet your lordship on these points, as soon
as you can make it convenient to you.

« I have the honor to be,
« With high consideration,

% Your lordship’s most obedient servant,

(Signed) « JAMES MONROE.”

WOOD AND INNES, PRINTERS, P()PI'IN'S-FOL‘RT, FLEET-STREET.







