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CASES
ARGUED AND DETERMINED

IN THE

SUPREME COURT OF NEW BRUNSWICK,

N

TRINLITY TERM,

1843,

IN THE ELEVENTH YEAR OF THE REIGN OF VICTORIA

MILNER against GILBER'T. Saturday,
17th June.

INn Mickaelmas tevm last, J. 4. Shreet, Q. C., an behalf of The introduetn.

. . . . . ryavern ti
the defendant, obtained a rule nisi for a raure de novo in this d)e'cm,.,ﬁf,',];"":,:

cause, on account of the badness of the eightecnth count of Action for slan-

A . . . der, cantaining
the declaration—there being no averment that the afiidavit wwenty three

. ) ) . . A .. counts, stated
mentioned was material to the matter in issue, or that it that before the
was used as a judicial procceding.  Holt v. Scholefield (a), committing of

the grievanres

Sherington v. IWard (b), Cannv. Cann (c), 2 Chit. Pl 626, mentioned in
note (d), 2 Chit. C. L. 302. 304, were cited. G. Bolsford, ?ﬁ,ré?,',',',if,?':,',':
for the plaintiff, at the same time obtained a rule aisi 1o ;']‘n;'i‘r'ﬁﬁ;!‘l']‘;d'h"
amend the postea by entering the verdict on the eighth, ninth, been duly sworn

to a certain
affidavit made in the Supreme Court before a commissioncr duly anthorized, concerning
certain proceedings in a suit pending in such Court, aud that he had been daly sworn 1o the
truth of the matter in snch atlidavit contiined, and that the defendant intending it tobe be-
licved that the plaintiff had been and was guilty of perjury &c., spoke and published &c. The
eightecuth connt stated thatin a certain discourse whichthe defendant had concerning the plaintiff,
and of and concerning the said affidnvit so made by the plaintiff as aforesaid. the defeudant further
contriving and intending as aforesaid,in the presence and hearing &ec. spoke and published of and
concerping the plainuff, and of and concerning the said affidavit &e.. the false, scandalons and ma-
licious words following, " Mr. M. (the plainttt’) had sworn ﬁllsely,” whereby the defendant meant
to insinnate that the plaintiff had wilfully sworn falsely in the said affidavit, and had thereby been
guilty of wilful and corrupt perjury : lleld, that the count was not defective, and that it contained
proper averments of the facts necessary to shevy that perjury wasimputed to the plaintiff. Held
also, that to conslitute perjury at common law it was not necessary to aver that the affidavit had
been used, as the crime did not depend on the snbsequent use of the affidavit, but was complete
on the false swearing.

I adeclaration containsseveral counts, some of which are bad, and a general verdict is entered
on all the counts, the postca may afterwards be amended by confining the verdict to the good
eounts, if the evidence given at the trial was admissible upon tl_lem. and it cannot be inferred that
any of the evidence or any part ofthe damages was given distinctly on the bad count.

(a) 6 T. R. 601, (b) Cro. Eliz. 724. () 1 P. W'ms. 568,
Vor. 1V. H tenth,
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tenth, cleventh, sixteenth, and nincteenth counts of the
declaration.

G. Botsford, in Easler term last, shewed cause against the
rule obtained by the defendant, and was also heard in sap-
port of the rule obtained by the plaintiff. The eighteenth
count contains in itself sufficient to sustain the verdict.
The words are  Mr. Milner had sworn falsely,” and they
refer by the inducement to an affidavit made and used in a
cause in Court, which is sufficient to make the false swearing
perjury. After verdict, the defect, if there was any, would
be cured. It matters not whether the affidavit was material
or not : it is sufficient to shew that the words were spoken
in reference to a pracecding in Court.  The case of Holt v.
Scholefield is overruled by Leach v. Thomas (a). The de-
fendant could not derive the least benefit by obtaining a
venire de novo, and where the verdict can be amended by the
Judge’s notes, and referred to a particular count, a verdict
de novo is never awarded, no matter how many bad counts
there are. Chit. Arch. (8th ed.) 1138, Eddowes'v. Hopkins (b),
Newcombe v. Green (¢), Williams v. Breedon (d), Harrison v.
King (¢), Ferguson v. Mahon (f). There was no evidence
given on the eightecnth count, which was not equally appli-
cable to the other counts ; indeed there is no evidence on the
Judge’s notes to prove the words absolutely as laid in this
count, namely that the plaintiff had sworn falsely : all the
evidence is of words spoken in the present tense.

J. A. Street, Q. C., in support of the rule. Holl v. Schole-

Jield has not been overruled except as regards arresting a

judgment where there is a defective count—the practice now
being to award a venire de novo. The declaration is defec-
tive for not averring that the affidavit was used in a judicial
proceeding, Rex v. Taylor (g); without which an indictment
for perjury could not be sustained. In 2 Ckiz. C. L. 302, it
is said that to constitute the legal guilt of perjury, the oath
must be false, the intention wilful, the proceedings judicial,
the parties lawfully sworn, the assertion absolute, and the
falsehood material to the matter in question. In the same

(a) 2M. & W.427. b . 376.
() 2 Str. 1197. Eaﬂ ?t;l.g&ﬁ? 329,
() 1 B.&AI61.  (f) 114.& E.185.  (g) Hoit's R. 534.

book,



IN THE ELEVENTH YEAR or VICTORIA.

Louk, p. 303, it is said that if the fulsehood be of no impor-
tance, it will not be perjury; and that it always lies on
the prosecutor to shew that the perjury was material.
[STREET, J. That applies to cases of indictment for the
crime of perjury : you do not make the distinction between
an indictment against a person for the crime, and a charge
of perjury, on which a civil action is brought. If you charge
a person with perjury, it must be taken in the sense in which
it is ordinarily understood. CaRTER, J. Suppose there
never had been any affidavit, and the plaintiff had been
charged with committing perjury in an affidavit made in a
certain suit, could he not have maintained an aciion for the
charge ?] No; the principles of law are the same in civil
as in criminal proceedings. In order to be actionable, the
party must be charged with the commission of an indictable
offence, and the authorities cited shew what is necessary to
constitute the crime of perjury. ‘The plaintiff should have
applied at the trial to limit the verdict to the particular
counts. It is too late now ; for how can the Court possibly
undertake to say what part of the damages were allowed on
the eighteenth count ? The verdict being gencral, it must
be presumed that they gave damages on all the counts.
Rankin v. Clarke (a). In Empson v. Griffin (b), where in a
case similar to the present a Judge’s order had been made
confining the verdict to the first count, Lord Denman, in de-
livering the judgment of the Court, said that the order was
wrong, because the evidence was applicable to the bad count
as well as the good, and the damages being general, it could
not be kknown what amount of them the jury mcant to ascribe
to each.
Cur. adv. vull.

CitpMaN, C. J. now delivered the judgment of the Court,
A rule was granted in Michaelmas term last, calling on the
plaintiff to shew cause why a venire de novo should not be
awarded, on the ground of the badness of the eighteenth
count of the declaration, the verdict being general on all the
counts for the plaintiff. The plaintiff obtained a rule at the
same time for the decfendant to shew cause why the verdict

(a) Bert. R. 303, (4) 11.1. & E. 186
should
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CASES IN TRINITY TERM

1848. should not be confined to the 8th, 9th, 10th, 11th, 16th, and
19th counts ; nawmely, those counts which set out the defa-

Wal;ri::s? matory words as charging the plaintiff with pejury in an
GILBERT. . ge v vit in Carman’s suit, without veference to the particular
affidavit mentioned in the introductory averments. ‘The

other counts, seventeen in number, having all reference to

this particular affidavit. Both these rules were beard atthe

Just tcrm.  The first question we have to decide is as to the
sufficiency of the I8th count. 'T'he detumatory words set

out in that count as un imputation of perjury are « Mr.

s« Mifner” (meaning the plaintifi’)  had sworn falsely.” Itis

very clear that the scnse of the words cannot be enlarged by

innuendo, and on the authority of Holt v. Scholefield (a), it

seems now perfectly settled that an umputation of being for-

sworn, or what is equivalent thereto, swearing fulsely, is not
actionable of itself; butto make it actionable it must appear

from the accopanying circumstances to have been meant

and understood of such a forswearing or false swearing as
would coustitute the offence of pesjury : and there must be
in the declaration necessary introductory averments as to a
Court or matter in which the legal offence might be com-
mitted, and a colloguium of this Court or matter in order to
make it appear that the words were spoken in relation
thereto—so as to shew on the recor that the oath spoken of
as false, was a judicial oath ; and the reason given for this
particularity is that if the plaintiff could merely state in an
innuendo that by the accusation of false swearing the defen-
dant intended to impute perjury, the averment would involve
a question of law, and the jury would have to decide on
evidence whether the forswearing did in law amount to per-
jury, and the question would not be open to the Court onthe
record. 1€ there be this introductory averment aund collo-
quium, it is quite clear that an accusation of falsc swearing
may be alleged to inpute perjury, and ti:at if used in that
sense it is just as actionable as the term perjured itself would
have been. Una full consideration, we think the requisites
are to be fonnd in the present declaration, and that the 18th
count is not defective. The plaintiff sets out in his introduc-
ta) 6 T. R. 691.
tory
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tory averment * that before the committing of the grievance
 mentioncd in the 18th count” (and other counts which are
enumeruted), ““to wit, on &c. at &ec., he, the plaintiff, had
* been duly sworn to a certain affidavit made in the Supreme
* Court of Judicature in this Province, by and before Wil-
“ liam Botsford Chandler, Junior, Esquire, then and there
¢ being a commissioner duly authorized and empowered to
 take affidavits &¢. of and concerning a certain writ of Zes-
“ lutum fieri facias, theretofore issued out of the said Supreme
¢« Court against the said plaintiff, at the suit of one Samuel
¢ Carman, executor of the last will and testament of Raper
“ Milner, deceascd, directed to the sheriff of Westmorland
“ &c.; and of and concerning the matters relating thereto,
*“ and the said plaintiff had been then and there duly sworn
touching and concerning the truth of the several matters
and things in the said affidavit contained, by the said W,
B. Chandler, Junior, as such commissioner as aforcsaid,

3

‘

who duly administered an oath touching and concerning
the truth of the matters and things in the said affidavit
contained, and then and there took and received the said
 aflidavit as such commissioner, he then and there having
“ suflicient and competcat anthority to administer such oath,
« and take and receive such affidavit.”” The declaration
then proceeds in the ovdinary form to allege the intent of the
defendant to cause it to he suspected and believed that the
plaintift had been and was guilty of perjury as thereinafter
stated, and to subject him to the pains and penaltics by the
laws of the Province made and provided against and inflicted
upon persons guilty thereof : then follows the seventeen first
counts, all in different ways charging words which impute
perjury, and have been considered actionable, until we come
to the count in question, the 181h, which is as follows : « Apdl
« afterwards, to wit, on &ec. at &ec., in a certain other dis-
« course which he, the said defendant then and there had
« and concerning the said plaintiff, and of and concerning the
« said affidavie” (namely, the aflidavit above spoken of in the
iutrodnctory averment), “ somade by the said plaintiff asafore-
« said, in the presence and hearing of divers other good and
¢ worthy subjects of this Province, the said defendant further
“ conbriving

1848.

Mitnes
against
GILBERT.



CASES IN TRINITY TERM

1848, “ contriving and intending as aforesaid” (namely, intending to
tiee.  have it suspected that the plaintiff was guilty of perjury, and
against  subject him to punishment therefor under the laws of this
Grpert, Province), ¢ then and there in the presence and hearing of
s the said last mentioned subjects, falsely and maliciously

« spoke and published of and concerning the said plaintiff,

s and of and concerning the said affidavit so made by the pluin-

“ tiff as aforesaid, the false, scandalous and malicious words

¢ following, that is to say, ¢ Mr. Milner’ ” (meaning the said

plaiotiff' ) ¢« ¢ had sworn falsely,” with this that the said plaintiff

 will verify that the said defendant meant to insinuate and

“ have it understood that in the said affidavi: so made by the

¢ said plaintiff as aforesaid, he, the said plaintiff, bad wil-

* fully sworn falsely, and had thereby been guilty of wilful

‘ and corrupt perjury ; and so the said last mentioned sub-

* jects considered the defendant to mean, to wit, at &c.”

Here it appears to us that these ure proper averments of what

was insisted on in Hawkes v. Hawkey (a), as the four links
necessary 1o shew that perjury was imputed, namely : first,

the fact of an oath by the plaintiff to the truth of an affidavit

made in relation to a cause in this Court before a person

competent to administer such oath ; second, that there was a
colloquium about this aflidavit with reference to which the
words were spolten; third, the words themselves ; fourth, the
innuendo that the defendant meant by those words to impute
perjury to the plaintiff in the affidavit he had been so sworn
to, and concerning which the colloguium was had. All the
facts necessary to support this count, namely, that there was
such an affidavit so sworn by the plaintiff ; that there was a
discourse had by the defendant in relation to this affidavit,
and that in that discourse’he accused the plaintiff of having
sworn falsely in the said affidavit ; and that the defendant did
thereby mean to impute perjury to the plaintiff, and was so
understood to mean, and that this was falsely and maliciously
done—have been found by the jury; and it appears to us
such a finding could not have been had unless the words had
imputed not merely what the jury might determine on the
evidence to be perjury, but what we find from the record
(2) 8 East. 427 ; and Sec Angle v. Alexander, 7 Bing. 119.
would
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would prinma facie have constituted perjury if the words were
true, and could have been justified as the defendant has un-
dertaken to justify them in his special pleas. "The Court has
already decided that the person before whom the oath was
taken had competent authority as a commissioner to take
such affidavits, and that a false oath taken before a commis-
sioner in a judicial proceeding might constitute perjury : the
averment therefore in that respect is sufficient ; but the ob-
Jjection mainly relied on by the defendant’s counsel to the
allegations of perjury in this affidavit was, that it was not
averred in this count that the affidavit was afterwards read
or used ; and it was contended on the authority of an old
case, Rex v. Taylor (a), that an indictment for perjury
would not lie in swearing falsely to an aflidavit unless the
aflidavit was afterwards read and used, and therefore as it
was not alleged here that the affidavit of the plaintiff to
which the words referred was read or used, the innuendo
that perjury was intended to be imputed went beyond the
prefatory averments, and that the false swearing in the affi-
davit was not shewn to have been punishable as perjury.
But it will be found by reference to the case of the King v.
Crossley (D), where this point came up, and where the ruling
of Holt, C. J., in Rex v. Taylor, was cited to the effect that
on an * indictment for perjury in making an affidavit it
¢ ought to be proved, that the affidavit was read and used
« ggainst the party, for without producing and using it, the
« bare making an affidavic will not be sufficient.” The in-
dictment aguinst Taylor was for perjury on the statute of
5 Eli=. ¢. 9, and the indictment concluded contra formam
statuti, and such perjury could not be committed unless the
affidavit was used ; but that to constitute perjury under the
common law, the crime did oot depend on the subsequent
use of the affidavit, but was complete by the plaintiff’s
swearing to the affidavit, though no use was afterwards
made of it. Ncither the prefatory averments or innuendo
here allege an intention to impute perjury under the statute,
but it must be taken to be an imputation of perjury under
the common law, which the plaintiff might have committed

(a) Reported in Skinner 403, and Holt's Rep. 534. (b)) 7 T. R. 315.
by
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by @ wiltul forswearing in such affidavit.  No indictment
can be sustained for perjury under the statute of Elizabeth,
unless some one was actually aggrieved by the offence,
which must be averred, and that accounts for the decision
in Rex v. Tuylor, but it is different under the common law.
For these reasons we think the 18th count good, and that
the rule for a venire de novo should be discharged. But if
the 18th count was bad, asis contended for, the verdict
might well stand on the other counts, and be so amended ;
for this reason that all the evidence given by the plaintift at
the triul was admissible on the other counts, and it is
impossible to infer that any evidence or any part of the
damages was given on this count distinetly. It any rcasou-
able doubt could be raiscd on this poiut, the case should go
down to a new jury if the count were bad ; but it appears
to us that the 18th count and many of the other counts
might have been dispensed with, and the admissibility of
the evidence and amount of damages be in no manner
affected. It must not be lost sight of that there was no
question really at the trial as to the speaking of woids
imputing perjury, or the allusion of those words to the
affidavit, but the case turned mainly on the truth of the
defendant’s special pleas of justification, in which the
plaintiff is distinctly eharged with the commission of wilful
and corrupt perjury in swearing falsely to maiters set out
in the said affidavit. There are three distinct assignments
of perjury, but all in respect to the matters contained in
the affidavit; and the jury were directed by the learned
Judge, that if the defendant had made out to their satisfac-
tion any of his justifications he would be entitled to their
verdict. The rule laid downin Ch. Arch. 452 (8th ed.), as
deduced from the cases, is this,  If there are several counts
‘“in a declaration, sowe of which are bad, and by mistake a
““general verdict is entered on all the counts, although
* evidence was given upon the good counts only, the postea
“ may be amended by the Judge’s notes. And where it
‘““appeared from the Judge’s notes that the jury calculated
“the damages on evidence applicable to the good counts
* only, the Court amended the postea, although it appeared

¢ that
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* that evidence bad been given applicable to the bad counts
“ also.,”” Much reliance was placed by the defendant’s
counsel on an expression of Lord C. J. Denman, in deki-
vering the judgment of the Court in Empson v. Griffin (a),
setting aside the Judge’s order, confining to the first count
a verdict given generally on six counts, one of which (the
fifth) was clearly bad. His Lordship’s words are, * In this
‘“ case we are of opinion that the order confining the
* verdict to the first count was wrong, inasmuch as
¢t evidence was given at the trial applicable to the fifth
“ count as well as to the first; and the damages being
¢ general, it cannot be known what amount of them the
“ jury meant to ascribe to each.” But if the case be
looked to, it will be found that all the counts but the fifth
set out defamatory words reflecting upon the plaintiff in his
character of attorney; whereas the fifth count, which was
bad, contained no averment or colloquium, nor any refer-
ence to the plaintiff’s profession, and some of the words set
out in the fifth count (which we presume must have a dis-
tinct imputation from those of the other counts) were
proved. The jury therefore gave damages for the slander
of the plaintiff’s character generally, as well as for the
slander to his professional character, and the Court could
not suy how much was given for one and how much for the
other. This case is thercfore very distinguishable from
the present, and that of Henley v. Mayor of Lyme Regis (b),
which lays down the rule which may be applicable to
this case : there a verdict taken generally on two counts
was confined to one, because the causes of action in the
several counts were the same, and the damages given must
have been on the same account. If indeed evidence had
been given of the words set out in the 18th count, as words
different, or spoken in a different conversation, or affording
a different cause of action from those set out in other
counts, there would be good ground for the objection; and
indeed it was insisted on at the argument, that Dr. Wilson
proved only the words in the 18th count and not the
other : but by the Judge’s notes of the trial, it appears that
(@) 11 4. & E. 186. () 6 Bing. 100.
VoL. IV. | Dr.

1848.
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CASES IN TRINUTY TERM

1648. Dr. Wilson did not prove the words set out in the 18ih
Mimew  Count, but more nearly those of the 20th, « that Mr. Milner
against  ** perjured himself.”” 'This is all he positively swore to, but
Guusesr. g, added, that he thought the defendant said it was in
reference to an affidavit Milner had made to set aside an
execution in a suit of his uncle, on the river Saint John,

before the Chief Justice at Suaint Jokn. But Dr. Wilson

and two other witnesses, Murtin B. Palmer and Albert J.

Smith, both attornies of this Court, all testify to the same
conversation which took place in Hickman's store; and both

those gentlemen swear that the defendant used the word

“ perjured ;" saying plaintifi was a perjured man, or that
he perjured himself in reference to the affidavit in Cur-
man’s suit. William K. Chapman, James Cassidy, and
Thomas S. Sayre, were witnesses to another conversation,
which alse took place in Hickmaw's store, a day or two
after on the delivery of a letter from the plaintiff’s attorney
to the defendant, and they all say that the defendant
charged the plaintiff with being perjured or having per-
jured himself in this affidavit, and refused to retract the
charge. In fact, no witness speaks to the defendant’s
using the words “ false swearing,” except coupled with the
word perjured, and all io reference to the aflidavit. Uader
these circumstances we should feel no hesitation, if it were
necessary, in confining the verdict to the other counts, and
withdrawing it from the 18th—such a course being fully
warranted by the evidence; and there would be no use
whatever in sending this case down for a new assessment
of damages. We have much doubt, however, whether we
can now allow the verdict to be confined to the Sth, 9th,
10th, 11th, 16th and 19th counts, without the defendant’s
consent, if he desires to have the verdict retained on all the
counts: indeed several of the other counts sct out the
werds as proved with more particularity than those six
counts. Seeing, however, the extreme multiplicity of
counts in the declaration, it may be very proper if any
question arises as to the costs, to confine the verdict to some
few of the counts. The slanderous words imputing perjury
were only proved to have been spoken on two different

occasions,
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occasions, and there were therefore only two causes of
action, both in fact referring to the same matter, though
set forth with variations, some scarcely perceptible, in the
twenty three counts. At present, however, both the rules
which were obtained will be discharged.

Rules discharged.

HORTON against TIBBETTS and PICKARD.

T'nis cause was tried at the sittings after Trinily term
last, before Street, J.; and on inotion of Street, Q. C. in
Michaelmas term last for a new trial, on the grounds of
variance and that the verdict for £1165 was against law,
evidence, and the charge of the learned Judge, the ma-
terial facts, so far as they related to the decision of the Court,
appeared to be these. 'I'he second count of the declaration,
on which the verdict was taken, after reciting that the
plaintiff on or before the 1st August, 1845, had been en-
gaged under contract in making timber on the river Saint
Francis for the defendants, who had received a part thereof
—had incurred very heavy expenses for supplies from de-
fendants—was indebted for men’s wages &c—had divers
large quantities of timber, supplies &c. still on or near the
Samt Francis, and a good chance there for future lumbering
operations ; alleged that the defendants in consideration of
the premises, and that one Burnabas Armstrong would give
the plaintifff £2150 for his chance on the said river, and the
said Armstrong would give the defendants an order on Messrs,
Wiggins & Son for £2150, the defendants promised to pay
him £1000 clear of all expense, and £165 for men’s wages
and sundries; and then averred that B. Armstrong did
agree to give the plaintiff the £2150 for his chance on the
said river, and did give his (Armstrong’s) order on Messrs.
Wiggins & Son for £2150. bearing date 9th August, in the
year aforesaid, in favor of the plaintiff or order, whereupon
the plaintiff did fully deliver up &ec. to Armstrong his said
chance &ec., and also did indorse and deliver the said order of

the
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Where the de-
claration averr-
ed that the plain.
tiff indorsed and
delivered a cer-
tain order of A.
to the defend-
ants, and the
evidence was
that the plaintiff
indorsed and de-
livered the order
to a firm compo-
sed of one of the
defendants and
other individu-
als, butin which
the other defen-
dant had no in-
terest, in part
payment of a
debt dne to such
firm: Held a

variance.
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1848. the said Armstrong lo the said defendants. Nevertheless the
Ttonras  defendants did not pay the plaintiff the £1000 or £165, ac-
against  cording to their said promise &c. To prove the agreement
TiesETTe. o0 set out, the plaintiff produced the following memorandum
written in pencil, in the hand writing of the defendant

Pickard, to the other defendant Tibbeits: * Dear James, I

* have come to an understanding with Mr. Horlon to give

* him £1000 clear of all expense, provided that Mr. 4rm-

““ strong give him £2150 for his chance on the Sawnt Franets,

“ and Mr. Armstrong gives us an order on Messrs. Wiggins

“ & Son for £2150. This arrangement I have made with

¢ him—men to pay : this amount includes all expenses.”

The names of the men were specified in the same paper,

and their wages, amounting te £165. _Armstrong was called

by the plaintiff as a witness, proved that he had given to the
plaintiff the order required by the agreement, substantially
confirmed the terms of the memorandum, and said he did

not hear any other. A good deal of evidence was also gone

into, shewing that the plaintiff had afterwards been arrested

in Quebec, harshly treated, and forced into a settlement in

order to obtain his release. For the defence, it appeared by

thie testimony of one Thorne, a clerk of Pickard’s, that at the

time of making the above memorandum the defendants did

business as a firm where Pickard lived, at Saint Francis,

vuder the rame of Thomas Pickard & Co., and that another

firm existcd at Quebec, where the defendant Tibbelts lived,

under the style of Pickersgill, Tibbetts & Co., but in which

latter, Pickard (the defendant) had no interest, and that the
plaintiff was largely indebted to the latter firm. This witness

also stated, that in dugust 1845, he was present at a conver-

sation between the plaintiff, Pickard and Armstrong, and

heard the bargain; that it was agreed that Pickard should

give the £1000, and £165 for the men’s wages, on the con-

dition that Armstrong was to purchase the plaintiff out on the

Saint Francis, and the plaintiff guaranteed that there were

so many sticks of a certain length and size, or it was to be

no bargain; and it turned out that the timber fell short in

length, size and quantity : also that the plaintiff’s bill with

the Quebec house was to be paid in this arrangement ; and

that




in THE ELEvEnTH YEAR oF VICTORIA.

that the whole was to be subject to Tibbe/ts’ approval, and it
was swora that he did not approve of it. [t also appeared,
that soon after this arrangement was made the plaintiff went
to Quebec, and being there arrested at the suit of Pickersgill,
Tibbetts & Co., he indorsed the order of Armstrong on Wig-
gins & Son over vo Pickersgill § Co., towards liquidating their
demand, and being still detained in prison at their suit,
settled and signed an account with them, in which was
credited the order, and gave them his bill of exchange on
Thomas Pickard & Co., dated the 9th November, 1845, at
ninety days, for £629 3s. 14., the balance due on the ac-
count so settled, and was thereupon released. The learned
Judge, among other things, told the jury that he considered
the pencil memorandum not anagreement : it was not signed
by either paity, nor was there any evidence how it came
into the plaintiff ’s possession, or whether it was the record
of a final arrangement between the parties ; that if it was
intended to be binding between the parties he thought it
would bave been reduced to writing in ink and signed, and
therefore he did not think it could stand in opposition to the
positive agreement proved by Thorne ; that taking that to be
the agreement, it was not correctly set out in the second
count of the declaration

Rule nisi on the foregoing grounds.

Wilmot, Q. C., in Easter term last, shewed cause ; and
gnler alia contended that it was impossible for the Court,
who had not heard the evidence, to say that the verdict was
against the weight of evidence, or that what the plaintiff
relied on as the contract between the parties was not the
contract. Armstrong’s evidence was confirmatory of the
contract declared on. 'This contract could not be overruled
merely from being written in pencil : it was explicit in its
terms ; not a mere proposal for an agreement, but in words
thus, ¢ This arrangement I have made with him.” Arm-
strong said in his evidence that the language of the paper
corresponded with the contract he heard read, and was the
same paper which he saw in Horton’s possession at Quebec.
Was it not singular that Armstrong, who had so much inte-
rest in the contract, did not hear any of the conditions relied

on
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on by the defendants, if such had been the case. It is unrea-
sonable to suppose that the plaintiff would ever have con-
sented to sucha barzain asstated by Thorne. If such terms
were namel, it is reasonable to suppose that Thorne merely
heard these terms as proposed by Pickard, and that he did
not hear the final bargain. The indorsement of the order to
Pickersgill, Tibbells & Cn. was done under duress—as the
price of the plaintiff’s liberty. Though the indorsement
was made the 15th of Awgust, it did not cppear in the books
of the Quebec firm until the 7th November following, and the
jury were justified in coming to the conclusion that the draft
was indorsed aver for the benefit of Thomas Pickurd & Co.
It the contract was to be subject to Tibbeils’ approval, is it
likely that the plaintiff would have given all his valuable pro-
perty out of his bands, as he did, without the power of re-
gaining it, until he obtained the approval of Tibbetts 2 Such
a bargain, connected with the facts and the plaintift’s cou-
dact, is incredible. It was clearly a question for the jury,
whether they believed Thorac’s statements as to the condi-
tions he suid were attached to the contract: his testimony is
totally irreconcileable with the other facts of the case; and
if his testimony was not of sufficient weidht with the jury,

there is no variance, and the verdict should be sustained.
S:reet, 2. C., in support of the rule, argned that if the
contract proved did not support that set out in the second
count of the declaration, the plaintiff must fail on the
ground of variance. Chilty on Contracts, 310, 1 T. Rep.
210, 3 T. Rep. 646. 'The averment in the declaration is,
that the plaintiff did indorse and deliver the order of the
said Armstrong to the said defendants, whereas the evidence
shews that such order, which was the consideration of the
defendants’ promise, was not indorsed to the defendants,
but indorsed by the plaintiff to Pickersgill & Co., in
which firm the defendant Pickard had no interest. There
was no evidence how the plaintiff got hold of the pencil
memorandum, or that it was intended to be a final bargain
between them, or that it was ever acted on as such; in fact
the evidence all shews the reverse. There was nothing to
discredit Thorne’s evidence, and according to the evidence
given
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given by him the contract was entirely different from that
set out in the declaration.
Cur. adv. vull.
Cuirman, C. J. now delivered the judgment of the Court.
It is quite wunecessary to go at length into the details of
this case. What may be the real mcrits on all the tran-
sactions of the partics, or how the balunce would stand on a
fair adjustment of all their accounts, is not now the ques-
tion. A verdict has been given for the plaintiff for £1165
on the second count alome, which can only be supported on
‘the ground that the special agreement as there set out was
actually entered into and concluded by the parties, and that
the condition as averred was performed by the plaintiff.
Now if we could get over the great difficulty we feel in con-
sidering the pencil memorandum, tuken in connexion with
the other evidence 10 be proof of the agrcement by which
the defendants were to be liable to make the payment in
case drmstrong purchased out the plaintiff for £2150 for
his lumbering concerns on the Samt IFruucis (and that a
delivery of the order drawn by Armstrong on Wiggins in
favor of the plaingiff for £2150 was a substantial perform-
ance of the stipulation), that Armstrong should give the
defendants an order on HWiggins for £2150—we cannot
think there was any proof of the delivery of the order to
the defendants within the terms of the contract as set out
and as averred to have been performed. 1f the pencil
memorandum did contain the agreement made at the time,
then it was evidently the plaintiff’s duty as soon as he had
made the arrangement with Armstrong and received the
draft on TViggins, to have delivered it to Pickard, the party
then carrying on the business of the defendants in the
Provigee; but the delivery of the draft as proved was made
to Tibbetts at Quebec, not on account of himself and
Pickard, but on account of the firm of Pickersgill, Tibbetls
& Co., to whom the plaintiff was largely indebted for sup-
plies in his lumbering operations, in which firm Pickard
had no interest. It is said indeed that the amount of this
account formed part of the expenses for which the defend-
ants were to be answerable over and above the sum now
recovered
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recovered by the verdict, but it is not the fair conclusion from
the evidence that the defendants engaged to that extent ;
and although we may think the plaintiff was harshly treated
in being detained in prison at Quebec after he had given up
the draft, sili there is nothing to show any such legal duress
as will invalidate the settlement aficrwards made by him,
upon which he obtained his release: in which settlement
the amount of the draft is credited to Pickersgill, Tibbetls
& Co., and a large balance admitted to be due to them
over und above the draft. 'The only witness who really
proved any agreement actnally made berween the parties’
was Thorne, who was uncontradicted ; and the terms of the
agreement as proved by him were very materiaily different
from those set out in the second count, and it would not
appear from his evidence that anything was due from the
defendants. 'The circumstance of the plaintiff going at
once to Quebec, where Tibbetls was, is a strong confirma-
tion of the evidence of Thorne that the arrangement was
to be subject to Tubbeils’ approval. The treatment the
plaintiff received at Quebec has probably had a great
influence on the minds of the jury; but.the verdict they
have returned is we think not only against evidence, but
also against the Judge’s charge; and the rule for a new
trial must be made absolute.
Rule absolute.

JARVIS against EDGETT and OTHERS.

IN trespass ¢. ¢. f. et asportavit, before Street, J., at
the Albert circuit, in July last, it appeared that the plaintiff
was third mortgagee of the locus in-quo, and the defeddants
were the sons of the mortgagor, living with him. The
plaintiff in addition to his title as mortgagee, offered in
evidence a deed of purchasc from George F. Street, master

founded were rightly had and done, without producing the decree. .

After the plaintiff had become the purchaser of the locus in quo by a deed from 2 master in
chaacery, duly recorded, but before entry, the defendents, wha lived with and claimed under the
mortgagor, cut saw logs on the premises and earried them away: Held, that the plaintiff was en-
titled to recover in trespass under the asportavit counts.

in
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in chancery, to him (the plaintift), bearing date the 1st
November, 1845, duly acknowledged and recorded, and pur-
porting to have been made under a decree of foreclosure
of the mortgagor’s equity of redemption in the premises.
It was objected for the defendants, that the deed of the
master in chancery could not be received in evidence with-
out also putting in the decree: this objection was overruled,
and the deed admitted. "The fact of cutting down trees on
the locus in quo in the winter of 1846, and carrying them
away for saw logs to a mill was proved, but as the mortgagor
with his family had never been out of possession of the pre-
mises, and the plaintiff as mortgagee had never made an
entry on the land, it was contended that not having the pos-
session in fact, he could not maintain this action even on the
asportavit count. The learned Judge, in charging the jury,
told them that if old Mr. Edgett, the mortgagor, was in pos-
session when the trespass was commiitted, and the defendants
also, claiming under him, the plaintiff could not maintin
trespass for the entry on the land, though it would be no
excuse for taking away the trees; and the plaintif in such
case would be entitled to recover un the asportavit count.
The jury under this direction found a verdict for the plaintiff,
on the asportavit count, damages L1 55, Chandler. Q. C.,
in Michaelmas term last, moved the Court, and obtained a rule
nisi for a new trial, on the foregoing objections ; citing Com.
Dig., tit. Biens(H), Smith v. Milles (a), Cooper v. Chitty (b),
Smith’s L. C. 268 (American note), Blackett v. Lowes (c).
2 Greenleaf Rep. 337, was referved to by the Court.

A. L. Palmer,in Euaster term last, shewed cause. Astothe
objection to the deed of the masterin chancery being inadmis-
sible in evidence without the decree: the Act of Assembly
2 [ict. ¢. 28, 5.2, enacts that such deed shall be as valid as if
the same were executed by the mortgagor and mortgagee, and
every such conveyance having been first duly acknowledged
or proved according to the provisions of the law relating to
the registry of deeds, may be registered &c. ; and suchcon-
veyances so registered or a copy thercof may be given in
evidence in any Court of law or equity in this Province, in

¢a) 1 T. Rep. 478. (b) 1 Burr. 90. (c) TM. & S.499.

Vor. 1V. K like
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like manner as any other registered deed, “and when so
¢ given in evidence shall be deemed and taken to be evi-
« dence that all the proceedings on which such conveyance
*t is founded was rightly bad and done.” It is impossible to
give a 1ore explicit answer to this objection, than by thus
quoting the act itself. ‘I'he next ohjection is, that the plain-
tiff was not in possession in fact of the locus in quo. The
finding of the jury, under the charge of the learned Judge,
was on the asportavit count for cutting and carrying away
the logs, which became personal property. The title of the
plaintiff to it was unquestionably proved, and such title
drew to it the possession ; whereby the plaintifl could clearly
maintain trespass : the possession in fact of the soil gave old
Mr. Edget! no property in the trees. Higgin v. Mortimer (a),
2 Saund. 47 a, Dalton v. Whittam (b). Proof of title is prima
Jacie evidence of possession. Even in England the bar-
gainee could sue for the property severed from the land be-
fore cntry : the principle has been ofien illustrated by a
landlord maintaining trespass under such circumstances ;
and in this Province, by actions of replevin for cutting and
carrying away timber. [Parker, J. The question is,
whether a party must not bring ejectment, and then bring
his action for the mesne profits.]

G. Botsford in support of the rule. 'The title to the pre-
mises was originally in the first mortgagee. 'The plaintiff,
as subsequent mortgagee, never had any legal estate in the
premises. The master in chancery’s deed did not convey
any legal title to the plaintiff : as mortgagee, he had merely
a moitgage of the equity of redemption. One reason why
the decree shiould be produced is, that it niay appear whether
the direction was to sell the whole or only a part of the land.
The plaintiff under the sale was only in the situation of a
stranger : old Mr. Edgett was in possession of the locus in
quo before and after the mortgage to the plaintiff. The
purchaser, under the master’s deed, cannot maintain trespass
before entry. If a bargainee could bring an action before
entry for cutting the trees, he might also bring ejectment
and then trespass for mesue profits, and recuver twice.

(a) 6€. & P.617. (b) 3 Q. B. 962.
Trespass
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Trespass to the personalty cannot be maintained, because
the possession of the trees was always in the person in actval
possession of the Jand. {Pankin, J. Is not the party in
possession after the deed of the master. mere tenant at will
to the bargainee.] An action of trover might have been
maintained in this case ; but trespags cannot be supported
unless the plaintiff has bad possession. [Srtreer, J. If
Edgelt is not a trespasser he is tenant at will or sufferance,
and had no right to cut the trees.] 2 Q. B. 133, There
never has been a wrongful taking here; it is at most a
wrongful detentien. 9 4. & E. 354 Trespass quare c. f.
cannot be maintained against a bargainor who remains in
possession after givinz the deed. [CanrER, J. cited Wil-
lams v. Ladner (a).] 1o that case the tithes were set apart
for the proprietor by the tenant, which distinguishes that
cose. A disseizee cannot maintain trespass until after
entry.  Butcher v. Bulcher (b).
Cur. adv. vult.
Cutpman, €. J. now deln cred the judgment of the Court.
We very mauch incline to the opinion that if the plaintift had
beea simply a mortgagee (the mortgagor remaining in pos-
sussion with his assent), lie could have recovered in trespass
de bonis asporlatis the value of trees growing on the pre-
mises, and cuat down and carried away, and converted to
their own use, by the defendants, acting under the authoritv
of the mortgagor. 'The mortgage in tee would have vested
the property in the trees in the mortgagee 5 andalthough the
mortgagor might remain in possession with the express or
implied assent of the mortzagee, still without grant or license
from the mortgagee, the mortgagor nnd these claiming under
him would not beauthorized 1o cut and rake away the trees ;
for this would have the effect of lessening the value of the
security without the conscut of the mortgagee.  Nu question
here arises as to cutting down trees for the purpose of
clearing and cultivating the land, or for other necessary
uses ; nor as to the right to a growing crop. 'The trees in
question, which must have been growing on the land when
the mortgages were given, were cut for the purpose of being
(e) 8 T. R.72. b) TL & C 3
mude
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1818, made into saw logs, carried to a mill, and disposcd of for
T that purpese. (@) But in the case before us, Jurvis was not
ARVIS

weuizst nerely & moitgagee, but also the purchaser from the master
Eveer™ 14 chuncery, under a decree of foreclosure, and holding under
a deed from the master, duly executed, acknowledged, and
recorded ; which, under the Act of Assembly 2 Vict. c. 28,
had the same effect as a deed given by both mortgagor and
mortgagee, and is evidence that all the proceedings on which
the conveyance is founded were rightly bad and done; and
therefore it was unnecessary to give the decree in evidence.
Under these circumstances, the defendants could set up no
right under old Mr. Edgets, the mortgagor. When the trees
were cut and turned into chattels, they became the chattels
of the plaintiff; and for the taking them away he might
rightly maintain trespass. 'The verdict was, therefore, we
think, quite correct, and should not be disturbed.
Rule discharged.
(a) Ser Keech v, Hall, 1 Doug. 21, and Smith’s L. (. 293; Wurd ». An-

drews, 2 Ch. Rep. 6% ; 1 Saund. 322 & §; Evaus v Evans, 2 Cemp. 491,
Cro. Car. 242, 2 Greouleaf Rep. 365.

HARKINS against JOHINSON,

In trover by a IN trover for thicty five tons of hay, before Carter, J., at

mortgagce | . .. . . .
againet the de- the Northumberland civeait in Seplember last, the material

fendant, as she- . Lo .- N .
NN o faf:ts were thc?c : The plaintiff, the mortgagee of the pre-
seizing and sell- mises from which the hay was taken, under three mortgages;

ing under an ex- y .
ecation against  the two first she held under the will of her late husband, who

the mortgagor, wag assience of W . o) . . .
thirty Ts ome assignee of both, the third was given to herself after her

ofhay, chimed husband’s death by one Charles A. Harding, who had pur-

by the mortga- . . .
gZe on the mort. Chased thic equity of redemption of the premises, and stood

i’k;‘f?;.]o?t?amg::s’ in the plgce of the mortgagor in all the mortgages ; on the
was received as 4th April, 1842, the money being duc on the mortgages, and
a witness for the = = ’
plaintiff, under a release cntitled in the action, inter alia, discharging the party from all demaads
whatsvever in law and equity, which the plaintifi' as mortgagee had against him as mortgagoy or
otherwise in respect to the hay claimed or the value thereof; and from all payments and claims
whatsoever in lieu of the value of the said hay, piovided the plaintiff shonld not recover in the
action or otherwise howsocver: Held (dubitantc Parker, J.), that the mortgagor was thereby ren-
dered a competent witness.  Held also, that the direction of the learned Judge to the jury as to
the muking and effect of certain leases given in evidence was right. ° !

Harding,
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Harding, with the assent of the plaintifi, remaining in pos-
gession, he leased the premises to one Moses Whitney for
seven years, at the anoual rent of thirty five tons of hay, to
be delivercd in the barns upon the premises yearly, so soon
as the grass could be cut and made into hay. W hitney took
possession under the lcase, and made payments accordingly.
A judgment baving been obtained by one Gabel against
Haiding on the 20th of June, 1843, a testatum fi. fa. was put
into the hands of the defendant, as sheriff of Northumberland,
with a direction 1o levy on the goods and chattels, lands and
tenements of Harding, for £297 11s. 4d. On the 4th day
of August, 1343, Whitney being in possession, the plaintiff’s
attorney, by her divections and with the concurrence of
Hurding, |\cused the premises to Whitney for one year from
the 1st day of May, 1843, at the yearly rent of thirty five
tons of hay, to be delivered on the premises on the tenth
day of Sepiziaber then next, and to yield up the premises
at the end of the term: this lease in its recitals referred
to I kitney’s being in possession of the premises under the
lease trom Harding ; that the plaintift’ was mortgagee and
Harding wortgagor thereofs and that the mortgage had
hecome forfeited and obsolete in law. The attorney of the
plaintiff, wio wus called to prove the execution of the lease,
stated that he prepared it for her under the instrnctions of
Haurding ; that Hhitncy was seut for, who executed it at
the time it bore date, but that the plaintiff not being present,
did not sign it until sorae time in October following, and after
the conversion of the hay in question. Harding, who was
offered by the plaintif’as a witness, was objected to as inte-
rested : a release was then tendered entitled in the suit,
whercby the plaintiff released, acquitted, and forever dis-
charged him * from all action and actions, cause, canses,
« and cause of action, claims and demands whatsoever, either
t in law or equity, which she bad, or ever had, or can have,
“ against the said Charles A. Harding for or on account or
« in consequence of any event or termination either way of
« the above mentioned suit, or for or on account of any de-
« mand, which she, the said Sarah Harkins, as mortgagee
« or otherwise, had, has, or can have against the said Charles

4.
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<« A. Harding, for or on account of a certain quantity of hay,
t which forms the subject of this said action ; and also from
« all elaims or demnands of every kind whatsoever which she,
¢« the suid Surah Harkins, as mortgagee or otherwise, ever
« had or can have ugainst the said Charles A. Harding, as
“ mortgagor or otherwise, in respect to the value or amonnt
« of the said hay sued for or cluimed in this said action, and
“ from ull payments or claims whatsoever in lieu of the value
« of the said bay, provided the same shonld not be recovered
“ in this action or otherwisc howsoever.” It was contended
by the defeadant’s counsel, that the release was insufficient,
and that Harding was still interested ; but the ohjection was
overruled, aud Hurding's testimony admitted : he stated
that he had got possession of the premises as early as June
1337, had purchased the equity of redemption from one Copp,
and in June 1338, borrowed from the plaintiff £180, which,
together with the £120 due on the mortgages and ioterest,
constituted his liability to the plaintiff; that on leaving Nor-
thumberland in 1842, he leased the premises to Whitney by
the cancurrence of the plaintiff, and it was then agreed that
Whitney should turnin the amount of the rent as it annually
accrued, towards paying off the mortzages which was due
for that year ; that in Adugust 1843, while he was at Nor-
thumberland on business, the plaintiff, hearing of a judgment
agaiust him, asked bim if her rent was secured to her ac-
cording to their understanding, and requested it to be fixed
in such a way that she could be secured in getting it—she
was going to Bathurst the next day, and authorized him to
employ the attorney who drew the lease to do what was re-
quired for securing her the rent, which be accordingly did,
and the lease was executcd as described by the plaintiff’s
attorney ; that the whole arrangement was explained to
F'lhitney at the time of executing the lease, and that the
witness instructed Fhitney that in future the rent was to be
paid to the plaintiff as mortgagee ; that on the day following
the execution of the lease he saw the defendant, and having
he:ar(l that lie had an execution against the property of the
witness, asked him if such was the fact, and was informed it
was; that no hay was then cut, and witness informed the

defendant
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defendant that the grass on the premises was the plaintift 'z,
and was to go in discharge of her mortgages : he ulso stated
that he had no other way of paying the mortguage money cx-
cept by ihe rent of the premises, and that he never got any
benefit from the hay taken on the exccution. [t also ap-
peared by another witness, that agreeahly to the directions
of the plaintiff’s attorney, he went up to the premises on the
9th of Seplember following, and that fFkitney delivered him,
on behalf of the plaintiff, the thirty five tons of hay then in
the barns; that he afterwards, by the plaintiff's directions,
put a lock on the barns, and that they were broken open by
the direction of the defendant, and the hay sold under the
execution. It did not appear that the hay had ever been
delivered to Harding, or that he had in any way interfered
with it after the lease from the plaintifi to Hhitney. 'The
deputy sherifl’ was called for the plaintiff, who stated that
the first levy was made after part of the hay had been cut,
and that he sold the hay by the direction of the defendant.
For the defence it was proved, that after the lease by the
plaintiffto F1'hitney, he had had the lease by Harding to him
recorded, and put one Campbell in possession of the place.
ITkhitney, who was called as a witness, stated that after he
had put the hay in the barns, and before his delivering of it
for the use of the plaintiff, he had pointed it ont us Harding’s
hay to the defendant. A lease was put in evidence from the
plaintiff to Camplell, dated 28th May, 1844, and made, as
the attorney who drew it stated, to confirm Campbell in his
possession : this lease, among other things, recited the seven
years’ lease from Hurding to Whitney, and that Harding had
assigned it to the plaintiff. It appeared also that the judg-
ment in question had been afterwards assigned from Gabel
to one Gale, and from Gale to Harding’s father, to whom
the sheriff, in November 1845, paid £35, the proceeds of the
hay sold under the execution. It was contended for the de-
fendant, on the foregoing facts, that the one year lease was
fraudulently intended to defeat the execution, and not binding
on the plaintiff, as she did not sign it until after the sale of
the hay ; that she was estopped by her rental in the Camp-
bell lease from setting up the one year’s lease. The learned

Judge
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Judge told the jury, that under the circumstances it was com-
petent for the plaintiff, as mortgagee, to claim the rent, and
to take a new lease trom Whilney for the payment of it, and
that if the lease from the plaintiff to Whitney were a bona
fide transaction, he thought Harding never had any property
in the hay ; that as to the rental in the Campbell lease, they
might view it with the other circumstances, but he did not
consider it had much bearing on the case, as the assignment
of the seven years’ lease by Harding to the plaintiff, if really
made, would be confirmatory of the transaction. Verdict
for the plaintiff, £70 damages. Street, Q. C., in Michaelmas
term last, moved the Court, and obtained a rule nisi for a
new trial, on the grounds of improper admission of Harding’s
evidence, and of misdirection as to the leases ; citing 1 Grecn-
leaf Ev. ss. 23. 390. 428, Doe v. Tyler (a), Burker v. Tyr-
whit (b), Chitty’s Cont. 15.

D. S. Kerr, in Easter term last, shewed canse. Asto the
objecticn of improper admission of evidence, which arises on
the admission of Harding, the mortgagor’s testimony.  This
objection is susceptible of a threefold answer : first, the de-
fendant’s counscl had the witness sworn on his voire ¢ire, and
undertook to shew him interested, Liit the witness swore most
positively that he was not interested, an.i the defendant ad-
ducing no factg io prove he was so, is bound by his evidence.
In 1 Greenl. Fiv. s. 423, it is said « that a party appealing to
¢ the conscience of the witness on the voire Jire, ofters him
“ to the Court as a credible wirness, and it is contrary to the
¢ spirit of the law of evidence to permit him afterwards to
‘ say that the witness is not worthy to be believed ;” and
note 1. to ti:e same section is to a similar effect. Secondly.
Yt appeared by the evidence that Harding wasnot interested;
for-having given up the possession of the place in August
1843 to the plaintiff, and she taking possession and control
of the rents and profits, on these facts the plaintiff would he
entitled to be charged in equity in an account before a master,
with the fair value of the rents and profits for 1843, in the
same manuner as if she had originally taken possession of the
premises, notwithstanding shc allowed the premises to be

(a) G Bing. 300. (b) % Camp. 27.
converted
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converted by other parties, and the amount of that value
would be the fair price of the hay at the time of delivery,
and not the amount recovered by the verdict. Thirdly. The
release seems conclusive as an answer to the objection : it
releases all her right to the value of the hay in question, and
all demands whatsoever as mortgagee against the witness as
mortgagor or otherwise in respect to the value or amount of
the hay claimed in the action, and from all payments in lien
of the value of it, provided the same should not be recovered
in the action or otherwise howsoever. Can there be any
doubt that in case the plaintiff had failed in this action, and
in accounts afterwards taken in equity between mortgagor
and mortgagee, the mortgagor should shew the lease and
facts in evideuce, the value of this hay, and this release of the
mortgagee, that she would be chargeable with the value of
the hay on account of the mortgages?  Could she set up her
failure in this action as an answer to the release, entitled in
the action? DBut it was argued on the other side, that the
release was merely a personal discharge vo Hurding, whereas
he had a lien on the equity of redemption. In 6 Bac. Abr.
629, it is said, that a rclease of demands discharges all sorta
of actions, and ¢ By a release of all demands, all actions,
*t real, personal and mixed, and all actions of appeal, are
« takenaway. No a releascof all demanids extends to inhe-
¢ ritances,and takes awayrightsof entry” &e.  Cu. Lit. 291.
So is it with the release in question.  In Chilly on Contracts,
779, it appears that a party may release a part of a demand ;
and in Doe v. Donelly (a), and aathorities therein cited, where
the debt is discharged the mortgage is discharged ; Cowper
v. Green (b), Co. Lit. 201 b, 261 a, 2065, are to the same
effcct. The cases cited on the other side are wholly dissi-
milar in facts to the prescut.  As 1o the misdirection, in
reference to the one year’s lease, the jury fonnd that the
transaction was bona fide ; but it is sail the plaintiff did not
sign it at the time it was cxecuted by Hhitney, and Chitty's
Contr. 15, was cited to shew that where the promises are
mutual both parties must execute at the same time: in
puges 16 and 17 however, of the same book, it is laid down
(a) Ante, vol 3, p. 238, (b) 7M. & IF. 633
Vou. IV, L as
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as an exception to the general doctrine, that .where one pa'rty
professes to act as agent for another, even without author!ty,
the maxim * omnis ratihabitio retrotrahitur et mandalo priors
“ aequiparatur” applies. Story’s Agency, s. 239 But here
the act was authorized not only by subsequent assent, but
by previous command, for the plaintiff authorized Harding
to employ, on her behalf, the attorney who prepared the re-
lease. It was of no importance whether she signed the lease
or not : she was bound by the agreement. If during the
term she had attempted to take possession of the premises,
or had brought ejectment or trespass against Whitney, the
lease so given would have bren u good answer ; she was
therefore entitled to the advantage of it.  The transaction
was a mere attornment of #hifney to the plaintiff. 1 Saund.
934 note (). The learned Judge was also right in his di-
rection on the Campbell lease: it was a mere recital in the
lease of a stranger, by which the defendant was not bound,
nor entitled to take the advantage; nor was a collateral
matter of the kind required to be recited with any certainty.
Greenleaf’s Fv. s.26. But if it amounted to any thing, the
whole recital must be taken together : it states that Harding
assigned the seven years’ lease to the plaintiff; this is entirely
consistent with the transaction of the one year’s lease, on the
exccuting of which he gave up the posscssion to IWhitney for
the plaintifi.  Could Harding have claimed the hay after
such assignment 7 The rvent did not come due antil after
the assignment, when it therefore was entitled to be taken
from IWhitney. Harding had no wnterest in it, nor any thing
which the defendant conld levy upon : there was consequently
no misdirection. The return of the mouney by the defendant
was long after the assighment of the judgment to third
parties ; and Harding swore he never received any benefit
of the £35 paid over by the defendant.

Street, Q. C., in support of the rule.  The execution bound
all Hurding’s interest under the lease. If the plaintiff had
such an interest as to enable her to recover in this action, it
would enure to the benefit of Harding, who is the owner of
the equity of redemption ; he had therefore such an interest
ns to render him incompetent: the release is nothiog but a

personal
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personal discharge. In order to render Harding a compe-
tent witness, the release should have been from him to the
plaintiff, to discharge her from liability to account for rents
and profits. Harding was not a party to the first mortgage,
If the plaintiff did not recover in this action, could Harding
say that the amount of this hay must go in reduction of the
mortgage, when it was applied in payment of an execution
against him? When the accounts are taken respecting this
mortgage, the question is what is the property chargeable
with, not what is the state of the accountsbetweenthe parties.
[CarTER, J. The plaintiff claims the hay as landlady of
Whitney. Srtreet,J. A Court of equity would look at the
intent and mcaning of the lease, which was to release the
property from so much as the hay would amount to.] The
question would be, whether the plaintiff ever had any legal
claim against Harding for the value of the hay. 6 Bing. 390,
1 Greenlf. E. 428. 'The sherift had a right to sell Harding’s
interest in the property. [PArRkER, J. Hurding had leased
the property; he had no interest in the growing crop.}
There wasno attornment: it was not binding on the plaiatitt
until she signed it, which was in October after the sale.
Chitty on Contr. 15. She was not bound to accept VWhituey
as her tenant, and until she did so he was not discharged
from his liability to Harding. Before she signed the lease,
the hay had been seized and sold. This instrument cannot
be an attornment, because it is only a tenaney from year to
year : the subsequent ratification cannot relate back to the
time of the lease, because the rights of third parties had in-
tervencd.  1f Whitney had paid the vent to Harding before
the plaintiff had signed the lease, he would have been fully
justificd under the aathority ot Evaas v. Elliott (a). 'I'he
plaintiff recognized the assignment of the lease to Campbell,
and if it did not amount to an estoppel is ever strong evi-
dence to go to a jury: it is entirely inconsistent with the
claims under the lease from the plaintiff.  Recitals arc the
strongest evidence against u party. Greenlf. E. 23. It was
proved that the amount realized by the shoriff out of the hay
was paid over to Harding’s father, the assignec of the judg-
(2) 9.4d. § . 312,
ment :
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ment : Harding therefore had a direct interest in the event
of the sait, nnd his evidence onght not to have been admitted.
Cur. adv. vult.

Cuirnagn, C. J. uow delivered the judgment of the Court.
The main question in this case arises upon the competency
of Charles A. Harding, u witness for the pluintift. The
action was trover against the defendant, the sheriff of Nor-
thumberland, for levying on thirty five tons of hay and selling
the same under an c¢xceution against the said Churles A.
Hurding at the suit of one Gabel. ‘The hay had been cut
upon land in the occupation of one Whitncy, who held under
a lease (rom the said [Harding, subject to an annual reut of
thirty five tons of hay, to be delivered in the barn on the
premises. T'he hay in question had been put into the barn
by Whitney as the rent for the then current year. The
plaintiff was wmortgagee of these premises under three mort-
zages: the wwo first she hicld under her late husband’s will,
who was the assignee of both 5 the third mortgage was given
to herself after her husband’s death by Harding, who had
purchased the equity of redemption of the premises, and
therefore stood in the place of ihe mortgagor in all the mort-
guges. He had given directions to ¥Wlhilney, the tenant, to
turn in the rent to the plaintiff, to go in reduction of the
mortgage mouey.  Harding’s testimony was objected to be-
cause it was his interest for the plaintift’ to recover in this
action, as whatever she recovered would go in reduction of
the amount duc from him on the mortgages. However
available this objection might have been if there had been no
release {rom the plaintiff, it seems to the majority of the
Court that the release given in evidence was sufficient to
remove this iuterest.  The release is entitled in this cause,
and the plaintitf thereby rvelcases, acquits; and forever dis-
charges the suid Charles A. Harding * from all action and
** actions, cause, causes, and cause of actions, claims and
* demands whatsoever, ¢ither in law or in equity, which she
“ has, or ever had, or can have, against the said Charles A.
* Harding, for or on account, or in consequence of any
‘ event or termination either way of the above mentioned
“ suit, or for or on account of any demand which she, the
“ said
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« said Sarah Harkins, us mortgagee or otherwise, had, has,
 or can have against the said Charles A. Harding, for or un
s account of a certain quantity of hay which forms the
“ subject of this said action; and also from all claims or
“ demands of every kind whatsoever, which she, the said
“ Sarul llurkins, as mortgagee or otherwise, ever had or
“ can have against the said Charles A. Havding, as mort-
“ gagor or otherwise, in respect lo the value or amunt of the
 said hay sued for or clagmed in this said action, and from all
« payments or claims whatsoever in lieu of the value of the said
“ hay, provided the same should nut be recovered in this action
“ or otherwise howsoever.” Now we cannot read this relcase
in any other way but as a complete discharge of Harding
frown the amount due on the mortgage to the extent of the
hay, let the termination of this suit beas it may. * All pay-
* ments or claims ¢n lieu of the vulue of the said hay” appear
to us conclusively to apply to the mortgnge money, and no-
thing else. It appears to us therefore that this release
establishes the competency of the witness Harding, without
adverting to any balance of interest which might arise from
the circumstance of the hay having been levied upon under
an execution against himself. If the testimony of Harding
was admissible, there can be no questiou as to the correct-
ness of the directions given by the lcarned Judge to the jury;
and we therefore think that the rule for a new trial should
be discharged.

PARKER, J. I must beg to say I perfectly concur in the
judgment which has been delivered by Ilis Honor the Chief
Justice except as to one point, on which I entertain doubts.
I am quite of opinion that the verdict was right if the
testimony of Mr. Harding was admissible. I think the
plaintiff had a right to take the profits of the land if she
pleased : she might treat J¥hilney if he assented as a tenant,
or she might consider him a trespasser; and although the
lease from the plaintiff to W hitney might bave had no opera-
tion as such to affect the rights of third persons, yet there
was quite enough to make it operate as u notice from the
plaintiff to Whitney, under which he would be justified in
delivering the hay to her: and I think Mr. Harding was

also
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1848, also perfectly justified in securing the hay for her if he
could, instead of suffering it to be seized under the execu-

Harxins . . . - .

aguinst  lion against himself. The doubt I have is as to the suffi-

Jouwson.  iency of the release. Mr. Harding had, it appears to me,
a clear interest, which at the time of the trial was not
balanced. 'The question was not whether £36, the proceeds
of the hay at the sheriff’s sale, was to be paid to the
plaintiff or the execution creditor: but that sum baving
already been paid on the execution, whether the sum of
£70, or whatever might be found to be the value of the hay,
should go to reduce the mortgage liability of the witness.
The witness was clearly therefore incompetent, unless the
intcrest was removed by a proper instrument. Now as the
mortgage was still an open transaction, and no certain sum
agreed on as the credit or amount of the hay, the instru-
ment necessary to restore the competency of the witness
should acknowledge satisfaction pro tamio, and be a dis-
charge to that extent on the security not affected by any
result of the trial. It appears to me that the amount for
which the witness is to have credit was left to be ascertained
by the verdict in the case. I have no doubt the plaintiff
intended to.give a sufficient release, and would probably do
so in case of a new trial; but whether the discharge (rom
any demand of the plaintiff. in lieu of the value of the hay
is sufficiently explicit under the circumstances, I have doubts
which I feel bound to express.

Rule discharged.
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READ against M'CLELAN.

In assumpsit before Street, J., at the Albert circuitin July
last, the plaintiff’s demand was for one half the amount of «
joint and several promissory note, given by himself and the
defendant to one L. H. DeVeber, bearing date 1st Muy, 1845,
payable on the 20th June, 1846 : the whole of which the
plaintiff paid to DeVeber when the note fell due.  DeVeber
was called for the plaintift'; and it appeared by his testimony
and by deeds put in evidence, that the note in question with
others had been given as the consideration of land ﬁnrclmsed
Ly the plaintifi, and of which he had received a deed, and at
the same time gave a mortgage o Deleber 1o secure the
payment of the purchase money. Lor the defence it was
attempted 10 be shiewn, that the defendant had signed the
note as mere surety for the plaintiff, who got the land, and
that accordingly the former was not liable; and it was proved
by DeVeber on cross examination, that the purchase of the
land was made in May 1845, by the plaintifi alone—the only
person Deleber knew in the master, though he said he was
under the impression at the time that it wasa joint purchase
of both. Tt also appearved that after the decd fromi De ! eher
to the plaintitl, the defendant pastured his horse on the place,
zave a lease to another person to do the same, and spoke of
the property as belonging to him and the plaintitf.  "T'he de-
fendant gave in evidence a deed bearing date the dth Maureh,
1846, from the plaiotift to him of’ a moiety of the land, ex-
pressed to be * in consideration of £150 in hand well and
“ truly paid at or before the sealing and delivery thereof.”
The plaintiff called the subscribing witness to prove that no
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The plaintiff
having purchas-
ed land from D.
in May 1545,
took a deed
thereof to him-
self, and gave a
mortgage there-
on for the pur-
chase woney, as
was stated by D,
at the trial, and
#lso the jomtand
several promis-
sory notes of’
himselfand-the
defendant, no
stipalation ha-
ving been made
with D. for the
security of the
defendant. After
the purchase the
defendant claim-
ed and exercised
a partowncralup
on the land.
Afterwards, in
Murch 1546, the
plaintitf grve a
conveyance of
an nudivided
moiety of the
land to the de-
fendant. expres-
sed 1o be ©n
consideration of
2150 to the
plaintiff in hand
well avd wruly
paid, the receipt
whereof was
thereby acknow-
ledged.”

The subserib-
ing witness was
admitted to state

that no money was paid at the time (ﬂ"lhe exccution of the deed from the plaintiff 1o the defend-
ant, but nothing whatever was then said about the purchase from DeVeber, or the defendant’s

joint liability on the notes.

The plainufi having afterwards paid the amount of one of the notes to D, brings this action
for contribution on the ground that the purchuse was made from D. for the joint interest of
plaintiff and defendant, and the defendant a principal and not a sarety on the note: Held
( Parker, J. dissentiente), that he was entilled to recover, and that it might be inferred fiom the
circuwmstances that the original purchase was on joint accourt; and that the plaintift’s acknow-
ledgment of paywient for the moiety in the deed might be explained by circumstances tending to
shew that the condition was made up of the defendanl’s outstanding liability on the note, 8o as
to leave it a question for the jury to say whether the conciderution was so satisfied.

money
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money was paid on the execution of the deed : this was ob-
jected to, on the ground that the plaintiff was estopped from
disputing the acknowledgment of it in the deed, but the
evidence was admitted ; and it appeared that no money was
in fact paid at the tiine the deed was executed. The learned
Judge left it to the jury to say whether the defendant had
signed the note as mere surety with the plaintiff for the
purchase money of the land, or whether he was a joint pur-
chaser of it: if he had not been a joint purchascr, it was not
probable the plaintiff would have given him an absolute deed
of a motety without payment of the purchase money ; and it
might be presumed from the giving of the deed and the non-
payment of the purchase money, that it had been previously
secured in the defendant’s joint liability to pay the notes.
Verdict for the plaintiff, £18 3s. 4d. A. L. Palmer, in
Michaelmas term last, moved the Court, and obtained a rule
nist for a new trial for improper admission of evidence, mis-
direction, and that the verdict was against evidence. Baker
v. Dewey (u), Rountree v. Jucob (b), Harding v. Ambler (c),
2 5. § Ad. 244, 1 A. & E. 792, Shirley v. Wright (d).

G. Botsford, in Euaster term last, shewed canse. The first
question is, whether it was competent for the plaintiff to go
into evidence to shew that the consideration of the land was
paid.  The deed having admitted the payment of the consi-
deration money, the circumstances attending the execution
of adeed may be given in evidence, not for the parpose of
contradicting the deed, but to shew that the consideration
was not paid at the time of execution. [STREET, J. T ad-
witted it on the principle of the 1cgistry act allowing the deed
to be given in evidence, without calling the subscribing wit-
ness. If it was not for the registry act, the defendant would
have been obliged to call the subscribing witness, who might
be cross examined as to the facts attending the exeention.]
It was competent for the plaintiff to shew that the conside-
ration which le acknowledged in the deed was the security
of the defendant on the notes for the purchase money, a
moiety of which he was hound to pay the plaintiff; and was

(o 3 dr 5 @
the
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the same as if the plaintiff on giving the deed had taken the
defendant’s notes for the consideration of it. There was no
misdirection ; nor was the verdict contrary to evidence, as
the circumstances clearly shewed that the defendant had the
benefic of half the purchase.

A. L. Palmer in support of the rule. There was no
evidence that the parties were joint purchasers. The
conveyance was made to the plaintiff alone, and there was
nothing to shew that the defendant was connected with the
original purchase from DeVeber, othcrwise than as a surety
joining in the note for the purchase money. 'The evidence
that the defendant owned the land jointly with the plaintff,
may have meant that he rented it. There was no evidence
to go to the jury of an original juint purchase : the evidence
that no money passed at the time the plaintiff executed the
deed to the defendant was inadmissible, as the deed admitted
the receipt of the money. Baker v. Dewey (a). If the
plaintiff had any remedy, it was on the special contract and
not on the commoncounts. The purchase was made by the
plaintiff, who gave a mortzage for it ; the defendant was only
liable on the notes to DeFcher, as surety for the plaintiff, not
as joint principal.

Cuiprman, C. J. This was an action bronght to recover
half the amount of a joint and several promissory note, given
by the plaintiff and defendant to Mr. Leveret H. DeVeber,
the whole of which had been paid by the plaiatiff when the
note fell due. It appeared that this with other notes had
been given in payment of the consideration money of land
conveyed by DeVeber to the plaintiff in 15843 ; a morigage
had also been given by the plaintiff to Del”eber of the land in
question, as a security for the payment of the notes. In
March 1846, a conveyance was made by the plaintiff to the
defendant of one half of this land. 1n that deed the convey-
ance s stated ta be “in consideration of £150 10 the plaintft’
“ in hand wellaund truly paid, the reecipt whereof wasthereby
“ acknowledged.” It appeaied that no money passed at the
time of this conveyance; aud it was contended on the part
of the plaintiff, that the purchase of the land from DeVeber

(@) 1 B.§ C.704.
VoL. 1V. M was
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was a joint purchase by the plaintiff and defendant, and
therefore it was that the defendant joined in the notes to
DeVeber, and that the plaintiff made the subsequent cou-
veyance to the defendant of one half’ of this land. It did
not appear that the defendant had paid the consideration
money for this half of the Jand in any other mauncr; and it
appears to me that the consideration in this deed being ac-
tually the joint liability of the defendant on the notes given
to DeVeber, it is not inconsistent with the adanssion in the
deed of the payruent of the cousideration money.  Although
no evidence could be admitted to contradict the statement in
the deed, yet evidence is admissible to explain in what
manner the consideration was paid, whether iu money or the
equivalent therefor, be it what it might. 'The question was
left broadly to the jury on this state of the facts. There is
not a particle of evidence of the defendant’s having sigued
the note as a surety and not as a principal, as the face of the
note imports. The learned Judge who tried the cause is
strongly impressed with the opinion that the verdict is ac-
cording to the justice of the case, andd I confess that I do
not see my way clear in disturbing it.

PARKER, J. I have considered this case with a good
deal of attention, and ain free to admit that if the question
was a proper cne to be left to the jury upon presumption, they
were well warranted in the conclusion they have come to.
There are doubtless many strong circumstances in support
of it.  In addition to what has been said by His Honor the
Chief Justice, I may mention, 1. 'Fhat the defendant’s joining
in the note does not appear to have been caused by any

_stipulation made with Mr. DeVeber, the vendor, who took

security by a mortgage on the land. 2. That the defendant,
ofter the sale by DeVeber, and before the conveyance to
himself, claimed to have an interest in the land, and pasivred
his horse there, and allowed another persontodoit. 3. 'T'hat
the conveyance by the plaintiff to the defendant was of an
undivided moiety. 4. That it is bardly to be supposed, the
defendant knowing that there were outstanding notes given
for the original purchase mouey to f)eVeber, on which the de-
fendant was a Joint promisor, should nevertheless pay the

consideration
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consideration for the moiety to the plaintiff without regard to
these uotes; and 5. That no evidence was given by the de-
fendant to shew how and when the consideration was paid.
These facts. and probably the cireunistances and situation in
life of the parties, which the jury might know were not such
as to consixt with any large money payment, would tend
strongly to shew that the verdict is right upon the merits.
But 1 have not been able 1o get over the difficulty I feel as to
any resulting liability for contribution having been incurred
by the defendant when the notes were made, seeing that the
notes were undoubtedly given us payment of the land to
Deleber, and that the land was conveyed to the plaintift
solely 5 no explanation Leing given why this is so, if the de-
fendant was a joint purchaser. The defendant had no legal
interest in the lund, noris there any thing to shew any
binding contract of thep laintiff to couvey any interest to
him. A liability for coatribution would then appear not to
have ariscn out of the circumstances of the original transac-
tion, unless there was some distinct agreement to that effect,
whicli is not shewn, but to be dependent on the subsequent
acts of the parties; and this brings us to the conveyance
made in Muarch 1316, by the plaintiff to the defendant, which
is expressed to he *“ 1u consideraiion of £150 to the plaintift’
“in band well and truly paid, the receipt whereof was
“ thereby acikinowledged.”  Now 1 quite agree that this ad-
mission was open to explanation, aud that it was competent
tor the plaintiff to shew that the snmn was paid not in money
but in habilines.  Such is the ordinary course of such tran-
sactions, and indeed such is the very mode in which the
consideration was paid by the plaintifi to DeVeber ; and I
think the testimony of Aaron Stevens was admissible for the
purpose of shewing what did, and what did not take place at
the execution of the deed; and it would have been open to
him to state if he could that the joint liability the defendant
was under on the notes to Deleber was agreed, or taken to
Le the whole or part of the consideration of £150 mentioned
in the deed ; but Stevens, when called, says that nothing was
said about the purchase from De}’eber or how Read got tho
lani . The deed itself recites no joint purchase, nor is it

made
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made in terms subject to the mortgage: whatever therefore
the meaning and iutention of the parties may have been, 1
cannot sec how it is sufficiently manifested to be different
from the natural meaning of the deed itself. I feel a diffi-
culty in destroying the admission, or explaining the terms of
it by an inference which, though a reasonable one I grant, is
by no means a nccessary one,and may not be true. I ought
perhaps also to add that it was not shewn what proportion
the consideration money mentioned in the deed from the
plaintiff to the defendant bore to that given to DeVeber ; or
that when the note became due, the defendant was called on
to pay any proportion thereof, or bad notice that the plaintiff
had paid it. Entertaining this opinion, I feel bound to cx-
press it; though I regret being obliged to differ at ull with
the rest of the Court on a case where 1 have a strong per-
suasion, not only from the opinion of my Brother Street, who
tricd the cause, but from a perusal of the notes of trial, that
the verdict is just on the merits. I am glad, therefore, the
doubts I feel are not participated in by my learned Brethren,
and will not lead to a disturbance of the verdict.

SrreET, J. 1 quite agree with what has been said by
the learned Chief Justice, in this case. 'This action was
brought by the plaintift to recover a moiety of money paid
by him to take up a joint and several note of hand, given
by bim and the defendant to L. H. Del'¢ber : the note was
drawn in the usual form of a joint and several promissory
note, and signed by both plaintiff and defendant; upon the
face of it therefore they were both equally liable to the
holder for the amount, as principals, and there was no evi-
dence in the case to shew that eitlier of them had signed it
ag security for the other ; and the plaintiff having puid the
whole of the note, the defendant, prima facie, stands legally
liable to pay to him his one half, as so much money paid by
plaintiff for and on account of the defendant. The defence
set up was, that he (the defendant) signed the note only as
security for the plaintiff, and as betwcen them he was not
liable for any part ol it. This of course if made out in
evidence would have been a good defence, but the onus of
proving this was thiown on the defendant ; and as it is a

question
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question of fact, and not of law, the evidence to support it
must be such as will satisfy a jury, the defendant being
called upon to relieve himself from his prima facie liability
as a joint promisor. Now the evidence he drew out on the
cross examination of DeVeber to support this was, that the
note in question was one of several joint notes, given for the
purchase money of a lot of land, which was conveyed by
DeVeber to the plaintiff alone in May 1845 ; the purchase
was negotiated with DeVeber by the plaintiff alone, who
was the only party DeVeber personally knew in the matter,
although he said he was under the impression at the time
that it was a joint purchase of both: at the same time he
added that he only knew the defendant in the transaction
from his name being on the notes; but it did not appear
that DeVeber required from the plaintiff that any one
should sign the notes, for the purchase money, with him as
sccurity, as DeVeber says he took a mortgage on the place
back from plaintiff as his security for the payment, and
would not have conveyed the place as he did upon the
security of the notes only. It came out in evidence also
that after the purchase, and before the plaintift had given
any conveyance to the defendant, the defendant exercised
acts of ownership over the place, by pasturing his horses,
and giving leave to another person to do so, and spoke of
the place as belonging to himself and Read. It appears
also that in March 1846, before either of the notes became
due, the plaintiff who still held the title from DeVeber to the
whole lot, conveyed one undivided half to the defendant :
in that deed a consideration of £150 is acknowledged by
the plaintift’ to have been received by him for the same, in
the usual form, that is, to have been * in hand well and truly
“ paid at and before the sealing and delivery thereof.” This
was put in evidence by the defendant, to shew that he had
paid to plaintiff a valuable consideration for the one Lult of
the lot independent of the notes, and it was contended that
the plaintiff was thereby estopped from shewing any other
or different consideration from that mentioned in the deed ;
but evidence was admitted, and I think rightly so, from the
witness to the execution of the deed, that no money was

paid
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paid at that time: this was admitted, not to shew that
plaintiii had received no consideration for the conveyance,
and thereby contradict the deed, but merely to shew whas
passed at the time of that conveyance, and that the deed
was consistent with the original purchase, being a joint
one between the parties, who were equally liable on the
notes fur the purchase money, and therefore the defendant
was entitled 1o have one balf conveycd to him, and that ne
money was then paid by him to plaintiff for the same; and
this evidence was admitted upon the same principle that
similar evidence is admitted in cases where decds are
attempted to be avoided on the ground of their being
fraudulent : for it the original purchase was a joint one, and
this deed was merely given in pursuance thereof, it was an
attempt at {raud on the part of the defendant to set it up to
defeat his liability to pay for one half of the notes. ‘This
conveyance, though not so stated therein, was in fact subject
to DeVeber's mortgage, which he still held upon the whole
property ; and it was a strong circumstance for the con-
sideration of the jury, tuat if the defendant signed the notes,
merely as a surety, it would have heen a most extraordinary
proceeding for him to have purchased an nndivided half of
the land from the plaintiff, and paid for it so large a con-
sideration, subject as it was (o aa outstanding mortgage
held by DeVeber for the whole original purchase money, und
he (the defendant) still remaining personally liable to the
mortgagee for the whole amount of the notes.  And whether
it was not mach more probable, and consistent with all the
circumstances of the case, that this deed was merely to con-
vey a title to the defendant of an andivided half, in pursu-
ance of an original arrangement between the parties fora
joint prreanse; and thereby to place him in the same situa-
tton he would have been if Deleber’s dee:d had conveyed to
them both—for they still remained as tenants in common
of the whole. Under such a siate of circumstances, sup-
ported by snch evidence, I considered at the trial it was a
proper question to be left broadly to the jury, and I so left it.
And I have not been able since to satisfy my own mind,
upon any rule of law or principle of justice, that I was

wrong
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wrong in Joing so.  The jury have by their verdict found
that the defendant signed the notes as a principal in the
transaction, and as 1 was fully satisfied with the verdicr,
and belicve it to be according to the true justice of the
case, I think it should not be disturbed, and that the rule for
a new trial should be discharged.

Rule discharged.

BURNHAM ET AL against WATTS, GARCELCGN and
VWiFE.

IN trespass for mesne profits, tried befure Purker,J.. at the
Charlotle ussizes in November last, the plaintifly proceeded
for a trespass from 19th Adegust, 1845, to Marck 1347, and
gave in evidence a judgment in €joctnient by the plaintiffs
against the defendunts /l'utts and Lucinda Alorrvell, who,
since the judgment obtained, had married the defendant
Garcelon. The declaration alleged a joiut trespass by all
the defendants, without averring the murricge of Lucinda
Morrell, or shewing how Guareelon became connected. Objec-
tion to this was taken on the triad, and the point was re-
served, with leave to enter a unonsuit if the Court ahove
should think the objection valid in point of law. G. D.
Street, in Hilury termlast, having obtuined a rule, contending
that the husband was not liable for the toris of his wife be-
fore marriage, and citing Denn v. White(a), 1 Chit. P.224,

G. Botsford now shevwed cause. [rs. Morrell married
Garcelon after the judgment in ejectment. The present is
an action for mesne profits.  The judgment iu ejeciment is
evidence against the defendants in tlie ejectment snit.  As
Mrs. Morrell was a defendant in that ejectment suit, and
bound by all the liabilities incident to it, Garcelon, who mar-
ried her, is equally bound, and is precluded from contending
e was not a party to the cjectment for the purpeses of this
suit.  Due v. Hhitcourt (b), 1 Chitty P. 105. ile married
her subject to her liability in the action of trespass : the judg-

(a) T T. Rep. 112, (%) 8 Bing. 46.
ment
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1848. ment in ejectment being good evidence against her before
[ — marriage, is good evidence agaiust her and the husband afier
against marriage ; and he continued in possession some months
WatTsafter the judgment in ejectment. In an action of trespass
against 4. B. and C. jointly, it is not the course to set out
that one commanded the trespass, and the others committed it.
By marrying, Garcelon assented to the trespass, and became
a trespasser by relation in torts committed by the wife before
marriage. The action must be brought against the husband
and wife. [STrEET, J. Is it not necessary to set out in the

declaration that the trespass was committed by the wife.]
Cuipmay, C. J. It strikes me that the objection taken

for a new trial must prevail.
PARKER, J. and STREET, J. were of the same opinion.
Rule absolute.

THE QUEEN against THE JUSTICES OF YORK.

Where affida In Easter term last, G. Botsford, on behalf of one Andrew
:;:fo“;:f;';uﬂo' Blair, obtained a rule nisi for a mandamus to the Justices of
nisi for a man-  York, to shew cause why they should not pay over to Blair
damus, were en- . . .
titled in a cause: ® sum of money alleged to be in their hands. The affidavits
Held imegalar, on which the 'motion was founded were entitled « The Queen
dismissed, but v, The Justices Of York”
no casts allowed .
to the successful L+ S+ Kerr now shewed cause, and submitted that the af-
party. fidavits were entitled in a suit, whereas there was none such
pending : they should be entitled in the Court but not in a
cause; and cited Ex purte Nohro (a), Drury v. Howe (b),
Regina v. Walworth (c).
G. Boltsford contra, contended that the entitling of the af-
fidavits, if objectionable at all, was merely. surplusage, and
did not vitiate them.
Cureman, C. J. I do not see how you can get on. The

rule must be discharged.

Kerr applied for costs.

Cuipman, C. J. There canbe no costs allowed in Crown
cases.

(a) 1 B. & C. 267. (b) Ante, vol. 3, p. 583. (e) 10 Jurist 967.
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LYONS against MERRITT.

LRESPASS ¢. c. f. «t asportavis, before Carter, J., at the
Queen’s circuit in March last, the prominent question was a
disputed boundary between the parties, the plaintiff claiming
by a line run by one Malood, and the defendant relying on
one ran by a surveyor named [Fiipple. 1t appeared by
Mahood’s evidence that he ran the line the reverse of the
course laid down, and did not bring it out corresponding with
the loundaries described in the grant.  Besides the plain-
tiff’s claim under the Makood line, and shewing the trespass
had been committed within it, he proved by a witness that
there were about forty tamarack trees cut on the plaintifi’s
side of the Whipple line. The learncd Judge left the ques-
tion of boundary to the jury, telling them he considered the
Whipple line the more correct one, and that the plaintiff
could not recaver any thing more than the value of the trecs
cut aver the Whipple line. The jury brought in a verdict
for the plaini(l, damages £35, stating that they found the
Mulhood tine to be the correet one.  D. S. Kerr, in Easler
term last, obtained a rule wisi for a new trial, on the ground
that the verdict was against law and evidenee.

A. R, WTetmore now shewed canse. Though there was
not positive evidence of the boandary lue, still if there is
evidence to support the verdict, the Coort will not disturb it.
‘There is ample evidence to sustain the verdict in the entting
of the trees, and the plaintift is not 1o be deprived of it
because the jury have thonght proper to make an absurd
declaration about the Makood iine.  There was no positive
evidence of the value of the trees, but the jury were fully
justified in finding their value to be £5: bad the jury given
damages for the cutting hetween the two lines, the damages
would have been much larger. I the case were sent down
for a new trial, the result would be similar to the present.

In trespass,
where a boun.
dary was the
prowinent ques-
tion in dispute,
and the plainuff,
io addition to his
evidenee of the
line which he
songht to esta-
blish, and the
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proved a tres-
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the Jines to the
iury, telling
them that the
line proved by
the defendant
was the more
carrect one, but
that they might
find for the
plaintiff for the
value of the
trees, and the
jury, in return-
ing a verdict for
the plaintiff,
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This verdict cannot be evidence in a subsequent action of °urtingthe trees.

cjectment between these parties. 'T'bere is ample evidence
to support the verdict if the jury had not made the declara-
Vor. 1V, N tion.
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tion. [PARrRKER,J. No doubtofit.] And the Court ought
not to interfere, for the jury mnay make the same remark on
the second trial.  [Cureman, C. J. From what the jury
said, it must be taken that they gave the damages for the
trespasses according to the Mahood line. PaRKER, J. The
plaintiff’s counsel might have requested the Judge to send
the jury back to find for the value of the trees. CHipmax,
C. J. There is nothing to shew as against the declaration
of the jury that the dainages were given for the trees cut:
the object of a new trial is to do justice to the parties more
completely. ]

Kerr in support of the rule.  The object of this suit was
not damages, but to establish the line ; and if the verdict be
allowed to stand, it may perhaps be used in future to the
prejudice of the defendant, in an action to eject him from
the land between the two lines.  [The Court stopping Kerr.]

Caipyan, C.J. There must be a new trial.  'I'he only
question is the costs, and we wish to consult the learned
Judge who tried the cause. We therefore postpone the
Judgment until next term. (a)

(a) Rule absolute for a new trial ordered on payment of costs, in Mi-
chuclmas following.

Dot dem- HATHEWAY against MUNRO.

IN ejectment, before Carter, J., at the Suint John circuit
in January last, the lessor of the plaintift put in evidence a
deed of the premises, bearing date 16th June, 1843, from
Nathaniel DeVeber and wife to Gubricd De Veber ; a lease of
the same premises, dated 20th May, 1846, from Gabriel
DeVeber 10 the lessor for seven years, acknowledged and
recorded 10th January, 1843 ; and a notice to quit the pre-
mises : it appeared that the defendant had held possession
for a number of years. A nonsuit was moved for and or-
dered on the ground that the lessor’s title was not complete
without entry, which had not been shewn. The lessor re-

lessor’s title was fused to become nonsuit. The case proceeded, and the jury

incomplete,

under
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under the charge of the learned Judge, found for the de-
fendant.  Scovil, in Hilary term last, moved the Court, and
obtained a rule nisi for a new trial on the ground of misdi-
rection.  Doev. Watls (a), Goodright v. Kealor (b), Co.
Lit. 46 b, Adams’ Eject. by Tillingh. 12. 13. 41. 60. 93. 95.
157. 262. 692, were cited.

G. Botsford now shewed cause. There was no connexion
or privity shewn between the lessor of the plaintiff and the
defendant. In 2 black. Com. 314, it is laid down that ¢ In
¢ leases for years, an actual entry is necessary to vest the
¢ estate in the lessee, for the bare lease gives him only a
“ right to enter, which is called his interest in the term, in-
‘¢ teresse termini, and when he enters in pursuance of that
¢ right, he is then and not before in possession of his term,
¢ and complete tenant for years.” Co. Lit. A6. Here the
“ lessor never entered, he therefore had no complete title :
he had only an inchoate interest. Woodfall L. & T, by Har-
rison, 113. [Cuipyan, C. J. Histitle is incomplete.] As
to the consent rule, it leaves the lessor of the plaintiff to
prove what right he bad to grant the lease to Jokn Doe.
[The Court stopped Dotsford, and called on]

A. It. Wetmore in support of the ruie. Ejectment is a
creature of the Court, to enable a party to get possession of
property which he is entitled to: formerly the lease was
actually made out in order to avoid the liability for mainte-
nance. The party was obliged to entér on the land to
execute the lease : the lease is a meve fiction of law. The
consent rule having admitted the lease to Jokn Doe, it must
necessarily admit all that was essential for the lessor to
enable him to make the lease; but the consent rule does
more : it admits the entry of the party under the leasc as
well as the ouster, and so admitting the entry it became
nunceessary to prove it made. A lessee before entry has an
saleresse tcrmini that he way assign to another, which can
only be reconcileable with a complete title in the assignee
before the assignment, and equally complete for the purposes
of an assignment. If the lessee before entry can assign the
term to another, whose title after cntry is complete, the lease

(e) 9 East. 17. (b) 2 Doug. 477,
to
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to John Doe Gefore entry and the confession by the consent
rule of bix entry, cures ull the difficulty and answers the
objection. [Srreer, J. The whole question turns upon
whether the Jessor had a right to make the entry.]

Cuirnay, C. J. ‘The question is not whether i party
can maintain cjectment without actual cenury, but whether
his estate is complete without it.  The estate of u lessee for
years is not complete withont acteal entiy.

Parxeg, J. The estate trom: Gubriel Delehorto the
lessor of the plaintiff ought to appear ; and not so appearing,
the lessor shewed no right to make the leasc to Joha Doc.

StrEET, . If there be another party in possession who
refuses o let the lessor of the plaintift in, be is not in a con-
dition to make u lease to another @ at least an catry ouzht to
e actually mude belore ejectinent brought.

Rule discharged.

ROBER'TS aguinst WATHON.

Charles Fisher, pursuant to notice, moved for a rule re-
quiring the plaintiff’s attorney in this suit forthwith to file in
the office of the clerk of the pleas of this Court a ca. sa.,
issued Ly him aguinst the defendant at the sait of the plain-
tiff, ou or about 2d Januury, 1344, dirceted to the sheriff’ of
Carleton, returnable of Hilury in the last mentioned year.
T'he application was founded on an affidavit of the sheriff of
Curlelon, stating that such writ had been received by him
from the plaindfl’s attorney, that the defendant had been
arrested upon it, committed to gaol, where he remained
until he got bail for the limits; that after the writ was
returnable, the sheriff returned it to the attorney, and sub-
sequently the defendant was discharged by the sheriff in
obedience to a rule of this Court, on account of the said writ
having been irregularly 1ssued. Tt likewisc appeared that
search had been made in the clerk’s oftice for the writ, but
it was not found on file. 'T'he above nanicd defendant had
brought un action, which was pending against the plaintift

and
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and the attorney who issued the writ, ard it was sworn that
the writ or an exemplification thereof was wanted to be used
on the trial. - The counsel contended that the plaintifi’s at-
torney should have filed the writ—that it wus issued out of
this Court by him for the purpose of the suit, and should now
be made available for the parties at the approaching trial.

D. 8. Kerr contra, submitted that the motion should not
prevail; that the action pending was an unjust proceeding
against the attorney, who was not aware of the defect for
which the writ was set aside ; and it was oppressive against
the plaintiff in this action, as it was not pretended that the
defendant had ever questioned the debt, or paid any part of
it.  The applicant should have had a camplete cause cf
uction before he commeaced ir, by having the writ on file it
lie were entitled to it.  The attorney may Liave been induced
to defend the suit, and rested his whole defeuce on the up-
plicant’s incomplete cause of action. But the applicant was
not catitled 1o what he sought.  T'he writ was set aside for
irregularity, and not ou file, the Court have no controul over
it.  The attorney was not hound to file the writ after it was
sct aside ; and the Court refusing to recognize it as a process
to protect the attorney, should not compel him to produce it
to his disadvantage, nor help the defendant with evidence to
make out his case on the approaching trial.  This is an in-
dircet mode to force an admissicn out of & party to a suit.
Cowpelling him against whom anaction is pending, by order
of Court to furnish evidence by which he may be condemned,
scems directly contrary te precedent and right.

Fisher was heard in reply.

Cur. adv. vult

Cuirmay, C. J. now delivered the judgment of the Court.
"I'his is an application on the part of the defendant for a rule
on the plaintiff’s attorney, to file the writ of capias ad satis-
Sfuciendum, issued out of this Court against the defendant at
the suit of the plaintiff, on or about the 2d of January, 1846,
directed to the sheriff of Carleton, returnable in Hilary term
Oth Vicleria. 'The sherift’s aflidavit shews that he returned
this writ after it had been executed and after it was return-
able, to Charles A. Harding, the plaintiff’s attorney; and

) Charles
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Charles Fisher’s affidavit shews that he has searched the
clerk’s office, and finds that this writ has ncver been filed.
He also states that the defendant has breught an action
against the plainuff and Charles 4. Harding, bis attorney,
for the trespass and imprisonment of the defendant under the
said writ, and that the defendant will require the said writ
or an exeniplification thereof on the trial of the said action.
This application is opposed only on the ground that the writ
in question has been set aside by the order of this Court for
irregularity since it was executed and returnable, and it bas
thereby become a nullity, and the plaintiff’s attorney cannot
now be called on to filc the same, as it would be compelling
him to furnish evidence against himself. But the writ was
issued out of this Court, though improperly aud irregularly,
and was made returnable into this Court, and therefore,
though set aside, this Court can order it to be hirought in and
filed, if a case is made out whereby it is shewn that the de-
fendant can make use of it. The case of Jones v. Williams
and others (a), shews that this will be done. In this case
FParke, B. says, ¢ that though the writ may be void for some
“ purposes yet the plaintiff may desire to malke use of it for
“ others; for instance, he may wish to question the propriety
¢ of the sheriff’s charge, or to bring an action for extortion :
“ it is enough to say that he may make some use of a void
“writ.”  We therefore think the defendant has made out
a sufficient case, and that this application should be granted.
We agree with Mr. Kerr, that the most proper time for re-
quiring the execution to be filed would have been at the time
of applying to have it set aside; but on consideration we do
not think the delay a sufficient excuse for not filing it, if it is
io Mr. Harding’s possession and can be filed, which is not
denied. The only consequence of refusing to grant this rule
would be to let in secondary evidence of the execution, if Mr.
Harding did not produce it on notice. Evidence of the exe-
cution could not be excluded. Itis better for all parties that
the writ itself or an exemplification of it should be produced.
A rule absolute must go to the attorney forthwith to file the
said writ in the office of the clerk of this Court.
Rule absolute.
(a) 9 Dowl. I. C. 7]0.
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WIGAN and MAIN against NIXON.

AsSUMPSIT on a promissory note, with the common connts. In assumpsit for

Plea, general issue and notice of set off. At the trial, before 3:},’5;";‘ :’,f’ed f,“j:

Street, J., at the York sittings after Michaelmas term last, {gf'lﬂz:'t:l':eﬂzd"
the plaintiffs, by their particulars, claimed upwards of £1106, mount proved
accruing from August 1844 to April 1846, against the de- ti{,dlh,i l;l'f:ii:‘lifﬂ
fendant; and it appeared by the evidence, that during the Zrl‘ézﬁieiﬂq‘:a:?
above period the plaintiffs, doing business as merchants in tity of logs de-

Stanley, and baving extensive dealings with Bedell & Co., ivered by the

merchants of Fredericton, and indebted to them, had made 16?45-‘,‘,'2},3‘-1]5'
A 0., Wi e as-
large advances to the defendant, a lumberer in Stanley, on an seotof the plain-

understanding between them that the defendant was to turn HE:’;:JO[::Y‘?,SGN

in his lumber to thers, suflicient to satisfy their account. I;"‘icf"‘ﬁ"s. te 34[
. R & Co.; invre
The defence set up was that the defendant had turned in to the plnimiﬁ‘spy

e | " ., shewed an
the p‘lamut}; thore lur.nber and othu. payments than were jyreement be-
sufficient to satisty their accounts, and was entitled to a con- freen :"B (ﬁ;

. . . . endant and B.
siderable balance ; und it appeared that in the spring aund & Co., stipulat-
summer of 1345, the defendant had turned in his lumber to ":,'E,S'Sif"":rlffs
the plaintifis, and during the winter of 1846 had cut and fB- j\ L!'“»I;’y&

. [ efendan &
hauled out a lurge quantity of logs. Oue }i'illiam Turner, Co to gise the

. . o oy
a surveyor, who had been inthe employ of the plaintiffs, ﬁif"?pfﬁ,’,‘:ﬂjﬁ;
swore that he made the survey of the logs gotten in 1846, the ?lfr“"ld_ﬂ"l!é_o

A . pay the plaintiffs
between the months of Junuury and April inclusive, by the through B. &
directions of the plaintiffs, as they were brought to the brows jcut;;l;"zl';"l';;“m
of the Nushwaalk stream ; that the quantity of logs of the dff?“'{’;“‘ o

. plaintiffs, an

defendants so surveyed by Turner, exclusive of shares stumpage to B.

belonging to one Elhwtt and one O’ Donnell, was 454,129 f;,f,',‘:g:gﬂ:“y

superficial fecet: one of the plaintiffs baving assisted in this f;ff;g,f,’f,‘i,‘i’i,"f‘
survey, with theknowledge and concurrence of the defendunt, such account
who claimed twenty shillings per thousand for the logs. It }"d;l&'ffsz;
was likewise proved by one Fruncis Cumpbell, that in a con- L‘;f:y,l‘j::ﬁ:;m'
versation which he had lately had with ain, one of the edJudge rld
plaintiffs, be informed the witness that the plaintiffs had got 'd:erej,:g;n'thxa:he

all the timber and logs the defendant had got out fur them el';““e'id trorbfh
. - allowed for the
in 1844, 1845 and 1746; that the logs gotten in 1846 by the logs in this ac-
tion to the extent
of paying the plaintiffs’ account, bat notto claim a balance in the way of set off: Held, that the
direction of the learned Judge 10 the jury wasright.

defendant,
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Jefendunt, and sarveyed by Tura-r, had been handed over
to Bedell § Co. by the plaintiffs’ consent and for their benefit,
at twenty shillings per thousand, to pay a debt the plaintifis
owed Bedel & Co.  One Thomus Buchanan also testified,
that in a conversation he had lately had with Main he had
informmed him to a similar effcet. Lt likewise appeared, that
in the spring of 1846 the defendant had thrown off the logs so
surveyed by Turner into the Nashwaalk stream, and that
Bedell & Co. had zotten theni.  'T'he plaintiffs, in reply to
this evidenee, and to defeat the defendant’s claim for the logs
of 1846 in this action, put in evidence the fuliowing letter or

agrcement :
w Fredericton, April 26th, 18406.

“Mr JaMmes Nixox,

« Dear Sir—Ilaving purchased the lumber cut by vouand your
“ parties (from off the lease given Ly the IN. B. and V. S. Land
« Company), at a public sale held in Stanley a few daysago by the
« deputy sherift, Mr. E. W. #iller, Junior, but not wishing to take
« gny undue advantage of sajd sale, we will give you for said lumber
“ gt the rate of 20s. per M. feet superlicial, deliverable by you on
« the brows, subject however to the same being put into the water
“ at your own proper expense : the survey to be that made on the
 lumber when in the market at Saint John. It being understood
“ that we are to be at the expense of driving said lumber from the
« place at which the lumber is put into the stream to the mouth of
«¢ the Nashwaalk, and we are 1o be at the risk of the same being
“ taken from the mouth of the Nashwaalk to the place of delivery
“ in the Saint John markets. In settling up for the above lumber
¢ you are to pay 1o Messrs. Wigan and Main, through us, whatever
¢ amount there may be justly due by you to them, and also to pay
“ stumpage to us on the said lumber, at and after the rate of 3s. 6d.
¢ per M. feet superficial, and any balance there may be due to you
** after said claims and stumpage are paid, we agree 1o puy over to
* you in cash. ’

“We are, Sir,
* Your most obedient servants,
“W. J. Bepert & Co.”

On the back of the above letter was the following :

“ Facknowledge to have received a copy of the agreement on
‘¢ the other side of this paper, and hereby agree to the conditions
*“ and terms of the same as expressed.”

¢ James Nixon.”

It was contended for the plaintiffs, that by the above
agreement tie defendant had sold the logs of 1846 to Bedel:
& Co.,, who had expressly undertaken to pay him, and he

was



iN TiE Ecevents Year or VICTORIA,

was aceordingly not entitled to charge the plaintiffs with
them. For the defendant it was urged, that this transfer
was made at the instance of the plaintiffs and for their
benefit, to pay off a debt due from them to Bedell & Co., and
that the defendant was entitled under the Act of Assembly
relating to set-off, to have a balance, if the jury should find
any, certified in his favour. The learned Judge in charging
the jury, after going over the evidence, told them if they be-
lieved the evidence of Campbell and Buchanan, and that the
plaintiffs had assented to the agreement to transfer the logs
to Bedell & Co., the defendant had a clear right to apply the
amount of these logs to meet to the fullest extent- any de-
mand which the jury should find the plaintiffs had proved,
but no further ; as by the terms of tho agreement the de-
fendant was to look to Bedell & Co. for any balance due him,
and could not recover it as a certified balance in this action ;
and at the suggestion of the counsel on both sides, the learned
Judge further directed the jury to state in bringing in their
verdict, the amount which they found due on the plaintiffs’
account, and the amount of the lumber turned in by the de-
fendant to the plaintiffs in 1845, and also the amount of the
logs turned in to Bedell & Co. in 1246, after deducting the
stumpage. The jury brought in a verdict for the defendant,
and stated that they found the whole ammount of the plaintiffs®
account proved to be £836 15s. 7d.; the amount of the
defendant’s account proved, exclusive of logs in 1846, to be
£528 19s. 9d., and the amount of logs delivered in 1846,
deducting the stumpage thereof at 3s. 64. per thousand, to
be £374 1ls.; leaving a balance in fuvour of the defendant
after deducting the stumpage of £66 13s. 2d.

In Hilary term last, the Court was moved by J. 4. Street,
Q. C.,and D. S. Kerr, respectively : the former to obtain
a rule nisi for a new trial, on the ground of misdirection of
the learned Judge as to the agrecment; the latter, to have
the balance found by the jury, together with the amount of
the stumpage, entered as a set-off for the defendant. The
Court, by the consent of the counsel, granted a rule nisi to
enter a verdict for the plaintiffs for £307 15s. 10d., being
the balance due the plaintiffs after deducting the amount due

Vou. 1. 0 the

1848.

Wican
aguinst
Nixon.

99



100

1848.
Wiaan

aguinst
Nixon,

Where the de-
fendant, an in-
dented appren-
tice, was con-
victed before
two Justices,
ander the Acts

of Assembly, for
making brooms

CASES IN TRINITY TERM

the defendant, exclusive of the logs turned in to Bedell &
Co., provided the learned Judge was wrong in his construe-
tion of the agreement us against the plaintifts ; otherwise.
the verdict to stand: and if the Court should think that,
under the agreement, a balance ought to have been certified
in favour of the defendant, to have it entered for such ba-
lance as the Court might detcrmine.

The Atlorney General and D. S. Kerr were now heard
for the defendant ;3 and J. 4. Street, Q.C., for the plaintiffs.

Curpman, C. J. I thinl the result of the decision must
be, that the verdict should stand. The verdict for the de-
fendant entered generally as it is, seems fully to correspond
with the agreement and intent of the parties.

P.irkEer, J. I am of the same opinion. By the agree-
ment Bedell & Co. stipulate that the balance due shall be
paid by them to the defendant. I think the jury were justi-
fied in the deciston they came to: the defendant must look
to Bedell & Co. for any balance due him, and it must be ar-
ranged between them.

SrreET, J. 1L am of the same opinion as at the trial.
The very object of the arrangement by Bedell & Co. was to
sccure to themselves the debt the defendant owed the plain-
tiffs for supplies, and if there was any balance, Bedell & Co.
would be answerable to the defendant for it: this was all
done by the plaintiffs’ consent. Under these circumstances
I think the verdict ought not to be distu:bed.

Rule discharged.

THE QUEEN aguinst I1ARRIS.

W. J. Ritchie moved to gnash a convietion by Justices
Harding and Needham of the defendant, an appientice, for
absconding and breaking his indentures. ({t was stated in
the conviction, brought before the €ourt in obedience to a
certiorars issued by Mr. Justice Parker in last vacation, and

contrary to an agreement contained in an indenture which he exec i i :
that the conviction was bad. exesuted while an infants: Held

returnable
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returnable at this term, that Thomas M. Sine, of the city of 1848.
Suint John, broom manufacturer, personally appeared before Thz Qores
Justice Needham, and informed him that the defendant was against
hound to serve as an apprentice to lim (Sitme) in the said Hanats.
trade, by indenturedated Yth December, 1244, for four years,

and the defendant on the 121y June, 1317, absconded and

quit the service of Sime, and engaged himself in the business

of broom making in the Province of New Brunswick, within

the term from and after 11th December, 1844, contrary to

the terms and conditions of his indenture and contrary to the

torm of the Act of Assembly in such case made and provided ;

that the defendant, after being duly summoned before the

Justices Harding and Needham, on 20th April, 1848, ap-

peared, heard the charge, and declared that he was not

guilty of the offence ; and the said Justices proceeded to

examine the charges. It also appeared by the conviction,

that the indenture in question was cxecuted by Sime and the
dcfendant on 11th December, 1844, while the defendant was

an infant, and the acknowledgment of the defendant’s assent

therceto was taken in the city of Saint John, before H'illiam

ITright, Esquire, a Justice of the Common Pleas of the

county of Northumbcrland. Various objections were made

to the conviction ; but the one upon which the Court quashed

it, arose on a covenant or agreement in the indenture as

follows: 1t is hereby further agreed between the said T,

“ M. Sime and the said Joka 1. Hurris, that the said Jokn

« 1", Flarris can leave the employment of the said Thomas

« M, Sime at the end of two and a half ycars from the date

“ of this indenture, provided be do not learn or cause to be

“ [earned any person or persons in the art or trade of broom

« making, residing or about to reside in any of tho British

“« provinces of Norih America, or engage himself in any way

« in the said business during the whole of the above term of four

“ years, under the penally of £50 currency, to be paid (o the

« said Thomas M. Sime, or {o re-culer the employment of the

« suid Thomas M. Sime, and scree the remainder of his said

«« apprenticeship, to-wit, one and a halfycars.””  The evidence

on this, for the prosccurion, was by onc Howith, who swore

that on the 10th of March previous he went to the store of
John
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John Harris, in the city of Saint John, to buy some brooms,
and there saw the defendant, and asked him the price of
the brooms ; to which Lc replied they were 15s. per dozen;
that upon the witness remarking they looked like very good
brooms, the defendant said * Yes, 1 made them all myself;”
and on asking detendaut if there was no other person con-
nected with him, be replied ** No, 1 made them all with my
+ own hands:” the witness observed that he had bought
brooms from Thomas M. Sime, to which the defendant an-
swered * Yes, that he believed he had seen him there when
“ he was an apprentice with Sime;” that the defendant
shewed the witness brooms of different qualities, aud said be
bad been living with Sime about two years and a half.
For the defence, one William Ruddock testified that he was
an apprentice with Sime when the defendant was there, and
was at the time of giving evidence in the employ of Sime ;
that there was some dispute between the parties as to the
time when the two years and a half expired, but the de-
fendant remained until the time Sime contended it expired,
and then went away with the knowledge of Sime; that the
defendant afterwards received his pay due on the indenture,
in money of different descriptions; that the witness was not
present when the money was paid, but assisted him to carry
home the money. On the foregoing evidence the Justices
convicted the defendant, and adjudged that he be committed
to the common gaol of Suimt Jokn for two weeks. It was,
among other things, contended by

Ritchic for the defendant, that this conviction was not
warranted by the Acts of Assembly. The 26 G.3, ¢.37,s. 3,
provides that all indented scrvants and apprentices who shall
abscut themselves from their service, shall be liable to make
satisfaction by service after the time of their indenture is
expired, double the time of service so neglected &ec.  Sec. 5
declares that before any indenture (within the act) is finally
concluded the partics shall go before one of His Majesty’s
Justices of the Peace, who shall examine wheother the ap-
prentice has any just objection to such indenture, and if he
has not, shall give a certificate accordingly ; and the 7 G. 4,
¢. 3, cnacts that it shall be lawful to and for any two Justices

of
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of the Peace in any county in this Province, upon application
or complaint made upon oath by any master &c. against any
indented servant or apprentice for absenting themselves
from his service (whieh oath such Justices are hereby em-
powered to administer), to issue their warrant for bringing
the offender before them, and to hear, examine, and deter-
mine such complaint, and to punish the offender by com-
mitment to the common gaol &e., there to remain and be
corrected, and held to hard labour for a reasonable time,
not exceeding one calendar month. The latter act being the
only one authorising the conviction of the party, the provi-
sions of both acts must be strictly obscrved before any
conviction can take place. Now besides the conviction in
question shewing no complaint on oath—no complaint on oath
before two Justices—nor any warrant by two Justices, as 7
Gleo. 4 requircs—nor any acknowledgment before a Justice
of the Peace, save Mr. Wright, who had jurisdiction only in
Northumberland and not in the city of Saint Jokn; the
evidence shews no absconding from Sime's service, but that
the defendant went away with the knowledge of Sime, who
paid him according to the indenture. The coinmencing the
business of broom making is not an absconding from the
service within the act.  The Justices had no jurisdiction in
such a case. If the defendant could be liable at all, it could
only be for the penalty of £50, or in an action of covenant,
and not under the act for absconding from service.

Jack contra.  If the contraet is beneficial to the apprentice
it is binding upon him: he hinds himself for four years, with
liberty to go in two and a half years, provided he fulfil a
condition, which he cxpressly violates, and whereby he is
placed in the same situation as if no such provision existed,
(PickEr, J. e left with the permission of the master at
the end of two and a half years. 1 do not see how you can
make out an absconding of the defendant, if that clause is
struck out of the indenture. T do not see how you can get
on. There is nothing ilicgal in the agreement that the
defendant should not make brooms within certain limits, but
being an infant he is not bound by it.]

Per Curiam. 'The conviction must be quashed.

Rule accordingly.
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GOSS aguinst MESSINETT.

Turs was an application 1o sct aside a plea of release,
pleaded puis durrein continuance, at the Charlotle autumn
assizes in 1847, to have the release delivered vp to he can-
celled, and that the defendant should pay the costs of the
motion. From the aflidavits on both sides it appeared,
that the action had been brought.in the name of the plain-
tiff, as a trustee for the benefit of one Justus Weimaore ; that
a trial had taken place between the parties at the Charlolte
syring assizes in 1845, on which occasion the defendant
tendered in evidence two receipts from the plaintiff;, and
one of them purporting to be in full of all demands, but
the jury notwithstanding, returned a verdict in favor of the
plaintiff for £179 8s. 64.; that afterwards, in Trinity term,
9 Victoriu (a), the verdict was set aside, and a new trial
grauted ; that the cause was again entered for trial at the
Churlotle autumn assizes in 1847, when the release in ques-
tion was pleaded in the manner already stated; that the
learned Judge was obliged to receive the plea, and postpone
the trial of the canse. It also appeared tfrom the affidavits
on the part of the defendant, that his attorney, in whose
custody the receipts had been left, mislaid them, and that
to remedy this state of things the release had been obtaine1;
and it was not until after the plea of release was plended
that the receipts were found.

The Solicitor General having read the aflidavits on the
part of the plaintiff, was stopped by the Court, who called
upon

J. TV. Chandler, on the other side. There seems to be
hut four classes of cases, in which the Conrt will exercise
its equitable jurisdiction, and set aside a plea of release :
Ist. Where there are several plaintitls, and one of them
fraudulently gives a release to the prejudice of his co-
plaintiff. ' Lo this class belong Jones v. Herbert (6), Mount-

(@) Sece 3 Kerr 201. (b) 7 Taunt. 421.
stephen
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stephen v, Brooke (a), Innell v. Newman (b), Siaiffe v. Juck-
son (¢). 2d. In the case of a bonl. If the obligor after
notice of the assignment procures a release from the
obligce to defraud the assignee, the Court will set aside
the release. Legh v. Legh (d), Craib v. 1)’ deth (¢). The
principle of this class of cases is very obvious: by the
terms of the bond the obligor cxpressly agrees to pay the
obligee or his assigns.  3d. Where the tenant, a mere no-
minal plaintiff, releases an action to defeat his landlord, who
is obliged to bring an action in the name of his tenant, the
Court will set aside the release. Puyne v. Rogers (f).  4ih.
Where the plaintiff is but a bare trustec, and gives a release
in fraud of his cestué que trust, the Court will set aside
the release. Manning v. Cox (g). Now it is extremcly
clear that the present casc does uot range itself under
any of those classes, but falls under a different class, in
which the right of the plaimill’ 1o relcase the wuction
is fully recognized by the Courts. Aluer v. George (k),
Bauerman v. Radenius (1), Gibson v. Winter (K), Green v.
Williston (1), Rawstorne v.” Gandell (m).  With the excep-
tions already mentioned, a Court of law cun only look to the
strict legal rights of the parties. It was competent for
Goss at any time during the progress of the action, or an-
tecedently to its commencement, to have received payment
from the defendsnt, give a receipt in full, and cven in
defiance of fVetmore, defeat the action.  He might after the
receipt of the money have given it buck to the defendant,
and a re€eipt in full with the knowledge of the facts,
whether any money be paid or not, is a dischurge of the
claim of the creditor: it is an exccuted gift.  Bristow v-
Eastman (n). If thercfore the plaintiff could defeat the
action by receiving payment, or giving a receipt in full, the
release in this case cannot be disturbed. [ParxerJ. 1
am not prepared to dispate your law upon this point, but
does not this application rest upon other grounds? A new

(2) 1 Chit. Rep 390, (b) 4 B. & Ald 419.
(c) 3 B & C. 121 (d) 1 B. & P. 447.
(ey T T. Rep. 670, note. (f) | Doug. 407.
(ry 7 J. B Monre G17. (k) 1 Camp. 392.

(1) 7 1. R. 666, (k) 6 B. & Ad. 96.
({) 3 Kerr 58. (m) 10 Jurist 204. (n) 1 Esp. 172,

trial
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trial was granted in this case upon the distinct understand-
ing that the partics should go down to trial again, and sul-
mit the question to a jury, whether the defendant actually
made the payments mentioned in the reecipts or not; and
your plea of release defeats that object.]

Per Curiam (absente, the Chief Justice). Let the plea be
set aside with costs. We have no authority to order the
release to be delivered up to be cancelled.

Rule accordingly.

PORTER against BURNES.

Lec moved in last Easter term to sct aside with costs, a
percmptory rule on the sheriff of Charlotte, entitled of Hilury
term 11 Vict., to bring in the body of tlie defendant. The
grounds offered were—Ist. That the rule to bring in the
body could not be taken out without motion in Court, or
under a Judge's order in vacation. 1 Chitty’s Arch. (6th ed.)
210. Andthe present was taken out in vacation, and no
order on file. [PARKER, J. If the rule for body and to
plead are entered in the docket, is not that sufficient 7]
2d. 'The name of the officer making the arrest was not in-
dorsed on the rule. L Chitty Arch. 8). [Parker,J. The
name of the officer making the arrest need not appear: the
sheriff makes the return, cept corpus, in his own name, and
takes the bail bond.] 3d. The exception to the -bail put in
before Mr. Justice Carter in this case was not duly entered,
as it appeared by the affidavit that the bail was not excepted
to by entering the exception in theJudge’s bail book. Rex v.
The Skeriff of Middlesex(a), Hodsonv. Garrett (b), Thuaitesv.
Gallington(c.) Rule nisi granted on the first and last grounds.

A. Campbell now shewed cause.  In this Province a rule
cannot be taken out in vacation at all, even by a Judge’s
order: in England it is by a particular statute, not extending
here. In the present case it appears that the rule was actu-
ally taken out in Hilary term after precipe filed for the purposes

() 5B.§ C.389. (1) 1 Chit. Rep. 174, (c) 4 D. & R. 365.
and
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and under sach circamstances the practice does not require
an actual motion in Court. By the English practice the
Judges keep a hook for entering bail. The second rule of
Hilary term, 1832, in this Province, is different ; requiring
the exception to be entered with the Judge beforc whom
bail is put in: that wasdone in this casc, by writing the ex-
ception with the title of the Court and the cause on a separate
piece of paper, and filing it with the Judge ; and the same,
together with the indorsement of the learned Judge thercon,
was duly filed by him with the clerk of the pleas—the learned
Judge having stated that he kept no book ; all which appears
by the affidavits in the case.  The aflidavit of the opposite
«ide does not state that the attorney had not information
that the exception was filed, but that it was not entered in
the Judge's book. No cntry in a-book is necessary by the
practice of this Province. 1 Tidd’s Pr. (9th ed), 309. 484,
[The Court stopping Cuampbell, called on .

S. R. Thomson in'supportof the rule. The ruleon the sheriff
should have been by mation to the Cowrt.  [Curpman, C. T,
It has ncver been the practice in this Court, and the practice
of the Gourt is the law of the Court.]  'The exception should
have been entered in a bail book. [PARkER, J. The plain-
tiff could not have done more than he did, if the Judge had
kept a book.  STREET, J. Our rule of Court only requires
the attorney o enter the exception with the Judge. T enter
the exception in the book myself.]

Cuirsan, C. J. [ do not apprehend that it is necessary
under our rule of Court 10 enter the exceplion to bail in a
book, thongh it is a more convenient practice. The rule
must be discharged without costs.

Campbell. =The ruic was moved with costs, and when
that is the case, it is discharged with costs,
Cinemay, €. J. That settles the point.  If parties will
move their cules with costs, they must take the consequence.
‘Rule discharged with costs.

Vor. L. P
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WATSON against ROBERTS and HARDING.

TrEspass for false imprisonment (4). Second plea,
actio non, because he says the defendant Roberts having
obtained judgment against the plaintiff, retained C. A.
Harding, the other defendant, an attorney of the Supreme
Court, who sucd out on the judgment a capias ad salisfaci-
endum to the sherift of Carlet-m, against the plaintiff, by which
he was arrested and imprisoned &c.  Replication : precludi
non, because he saith “that the said supposed wiit of the said
« Lady the Queen, called a capias ad satisfaciendum, against
¢ the said plaintiff, directed 1o the sheriff of Carlelon, in the
said second plea of the said defendants described, and by
virtue of which they, the said defendants, have attempted
10 justify the committing of the said several trespasses in
the said declaration mentioned, was irregularly and im-
properly issued by the said Charles A. Harding, as such
attorncy as aforesaid, and was in consequence of such ir-
regularity afterwards, to wit, in Easler term in the tenth
year of the reign of our said Lady the Queen, by the said
Court of our said Lady the Queen, at Fredericton, adjudged
to have been irregularly and improperly issued, and was
by a certain rule of the said Court then and there made,
ordered to be set aside for irregularity with costs, and the
said plaintiff, who was then held under the said execution,
ordered to be discharged out of the custody of the sheriff
“ of Carlcton,” &c. Special demurrer, assigning for causes,
1. That the said replication is double, informal, uncertain
and defective in this, that it states that the said writ of capias
ad satisfaciendum, in the said second plea and in the said
replication mentioned, was trregularly and improperly issued
Ly the said Charles A. Harding, aund in Easter term in the
tenth year of the reign of our Lady the Queen, by the said
Court of cur said Lady the Queen, at Fredericton, adjudged
to have been irregularly and improperly issued out, and also
states that it was by a certain rule of the said Court then

6
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-
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(a) See 3 Kerr, 509, and Ante, p. 94.
and
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and there made, ordered to be set aside for irregularity with
costs 5 thus attemptiing to rely upon a judgment of the Court
and also upon the order of the Court, two separate, distinct,
and independent grounds for invalidating the said writ oi
capias ad salisfaciendum, requiring separate, distinct, and
indepeundent answers, and leading to independent and dit-
ferent issues. 2. And for that the said replication is uncer-
tain in this, that it states av adjudication by the Court on
the said writ of capias ad sutisfaciendum as to its having
been irregularly and improperly issued, but it is not stated
in and by the said replication how or in what maunuer such
adjudicature appears, whether by record, order, or how
otherwise; nor is it stated in such a way that any proper
traverse can be put in, or issue taken thercon, or properly
answered. 3. Aund for that the said term *“ adjudged,” as
used in the said replication, is uucettain in its meaning.
4. That it is stated in the said replication that by a certain
rule of the said Court then and there made, it was ordered
that the said capius ad satisfaciendum should be set aside for
irregularity with costs, but it is not stated nov is it shewn, in
and by the replication, that the said rule or order of the
Court continued or is still in existence, or that the same ap-
pears by any such rule or order in existence at the time that
the said replicatiou was put tu, or before, or at the commence-
ment of this suit, or that the said rule or order remained u
force from the making of the said vule to the commencement
of this suit, and have not been reversed, altered, or set aside:
or made void, or how the same appears. 3. Nor is it stated
or shewn in the said replication, that such rule had been
made or obtained according to the course and practice of the
sitid Court of our said Lady the Queen, or how the same
came to he made, or that the defendants or cither of them,
or any person on their behalf, were heard before the said
Court, or appeared therein, prior to or on the making of the
said rule or order, or that cither of them had ever had avy
notice by which they or cither of them could have had any
opportunity of defending himself or themselves against the
said rule or order, or of shewing cause against the same, or
that any rule nisé had been first obtained and served on the

said
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anid defendants or either of them, or that any of theneeessary
steps had Leen taken according to the course and practice
of the said Court of our said Lady the Qucen, to procure
such rule or order, or to set aside such writ, or to reonder
such rule or order effective against the said defendants or
cither of them, nor is it shewn upon what evidence or proofs
the same was set aside. 6. Nor is or are the ground or
grounds stated or set forth in and by the sail replication, or
in what respect the said writ was irrcgularty and improperly
issued, or whether the said writ was by the said Court sct
aside, or what was the nature of the irregularity alleged in
the said replication ; whether for gronnds the satd writ was
void ab inilio, rendering it no defence, ov for 2 ground which
would have made such writ & good justificaiion of the tres
passes complained of up to the time of its being svsct aside;
nor is it stated, nor does it appear in and by the said replica-
tion, that the said writ of capias ad sulisfuciendum was
ordered to be sct aside before the committing of the said
supposed trespasses in the declaration mentioned, or after
they were so commitred ; and if before they were so cow-
mitted, that the defendants or either of them cver had any
notice or knowledge that the said Court had adjudged or hadl
made such rulc ororder as aforesaid. 7. And for that it is
ot stated, nor does it appear in and by the said replication,
that the said writ ever was set aside in pursnance of the said
rule or order, or otherwise, or that the said rule or order in
reference to the sai.l writ was ever acted upon, or the said
writ taken off the files, or given up and cancelled, or other-
wise operated on, so as to affect its validiry er force in any
way. 8. And for that it does not appear in and by the said
replication, whether the said rule so made was a rule nisi or
a rule absolute, or whether it was a general rule of the Court
concerning the practice of the Court, applying to the writ of
capius ad salisfuciendum veferred to in the said replication,
and to other writs of the like sort, or was made solely to
apply to the particular writ mentioned in the said replication.
9. And for that the suid replication is argumentative and
l{nccrtain tn this, that it is stated in and by the said replica-
tion that the said writ of cupics ad satisfuciendum by a rule

of
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of the said Court was ordered to be set aside for irregularity
&c., instead of stating that it was set aside by the order of
the Court, or that the said Court ordered it to be set aside,
and that it was so set aside. The case was argued on a
former day in this term.

D. 8. Kerr insupport of the demurrer. ‘The shape of the
replication, that the ca. sa. was adjudged by the Court irve-
gularly and improperly issued, and by a rule of the Court
ordered to be set aside, is a departure from all the prece-
dents of such a pleading, and appears double. The replica-
tion in Parsons v. Loyd (a) is free from this objection; in
Codrington v. Loyl (b) the language is single, viz. the ca.su.
“ ordered to be set aside for irregularity 5 in Jones v. H'il-
liamson (c¢) it is alleged singly, “by a rule it was ordered.”
So the replication in King v. Harrison (d), in alleging the
qnashing of a writ, “ the Court by a rule ordered it to be
“ quashed ;” Prentice v. Harrison (¢), the Judge ** by an
¢ grder ordered the writ to be set uside.” 'T'he same mode
is observable in 2 Chitty’s P. 998, and in many other places.
I'he defendants have u vight to take issue on a single poiut ;
and il a rejoinder in this case had taken issuc and succeeded
in invalidating the order stated in the replication, it would
nevertheless have admitted the judgment of the Court ;5 or
ifthe adjudging were traversed, the defendants would thercby
admit the order setting aside the ca. sa. for irregularity ; and
those are matters triable in different ways, the onc by the
record, the other by the rule of Coutt and evidence before
a jury. Also the form of alleging is bad for uncertainty.
fu pleading and relying upon judgments it is always cssen-
tiul to shew that they continue inforce @ fortiori with respect
to rules of Court, which are less certain,and not unl'rcqucnl ly
altered or abandoned.  Rex v. Bingham (f). Accordingly
all the forms allege that the rule or order continues or ap-
pears.  In Codrington v. Loyd the form runs ¢ as by the
« gaid rule and order vow rematning &c. will more fully ap-
«pear.”  Soitis in King v. Harrison, Jones v. Williamson,
Prentice v. Hurrison, Rankin v. DeMedinu (g), Dudlow v.

(a) 3 Wils. 341, (b) 5.4 & E 449.
fc) 8 M.& W. 349, (d) 15 East. 612.
(c) 4 Q. B. & (f)3Y.&J.101. (g) 1M G &S 1%

Whatchorn
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Whatchorn (a), Farmerv. Moltram (b), Giugel v. Bean (£),
dnd 3 Chitty’'s P. 998. But in the present case no such al-
legation is made, nor does it appear that the defundants or
either of them was ever heard lefore the makinz of such
rule, or that it ever came to their knowledge. It should ap-
pear in the replication what the nature of the irrcgularity
was for which the cu. sa. was set aside. In Blanchenay v.
Burt (d), it was held that a cu.sa. sued out more than a year
and a day after judgent without a sci. fa. was an irregu-
larity, and might be taken advantage of by writ of error or
by motion to the Court ; and in Prentice v. Harrison, such is
given as an instance of erioneous process, which though sct
aside is a good justification for all matters done under it up
to the time of its being sct aside. So in 1 Chit. Arch. (last
ed.) 567 note (x), it is said *¢ if the writ is only erroneous, a
“ party may justify after it has been set aside for an act donc
* under it before it has been set aside,” citing Prentice v.
Harrison and Blanchenay v. Burt. Now the irregularity for
which the ca. sa. mentioned in the replication was set aside,
muy have been for the very cause of suing out a ca. sa. morc
than a year and a day after judgment without a sc/. fa., and
though an irregularity, a good justification for the imprison-
ment complained of up to the time of its being sct aside.
Rankin v. DeMedina it is true seems contrary, but there

. blanchenay v. Burt, a decision of the Queen’s Beuch which

had overruled Mortimer v. Piggott, was not adverted to,
nor the point brought to the notice of the Court. 2 Saund.
6 a, note (L), Sandon v. Proctor (¢), 9 Dowl. 1010. Therc
is no instance shewing that after a record is roversed,
trespass can be maintained: the party may resort to his
common faw remedy by writ of restitution. According to
Prentice v. Harrison, the writ of ca. sa. alleged in the repli-
cation to have been sct aside, may be assumed against the
party pleading it to have been an erroncous process, for which
a writ of error would lic, and the setting of it aside by the
Court instead of a reversal by writ of error, does not destroy
the defendant’s justification. Nor does it appear that the
[ S .
DU wienw GUTEEN
writ
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writ ever was set aside, or the rule of Court acted upon.
There is a wide difference between the Court ordering, and
the order being carried out.  [Cuipman, C. J. The order
sets it aside.] Tt does not appear that the order continued
in furce, as there is no allegation to that effect.

J. A. Street, Q. C., contra. 'T'here is no duplicity in the
veplication.  In Stephens on Pleading 262, it is said that no
matter, however multifarivus, will operate to make a pleading
double, that together constitute one connected proposition or
central point. ‘The allegation in the replication that the
ca. sa. was adjudged by the Court to have been irregularly
issued and ordered to be set aside, is a connccted proposition
leading to a single pnint, and not offering two independent
answers to the sane thing, as the demurrer supposes.  The
replication shews that the. c«. sa., under which the defen-
dants attempt to justify, was sct aside for irregnlarity, and
states the means by which it was done, viz., by a rule of the
Court; and it is not necessary to state in the pleading, as by
the rule appears : this, though commonly'done, is mere sur-
plusage. Where matter of record is the foundation of the
matter pleaded, it is necessary to state it prout palel per recor-
dum, because it is triable only by the record : not so with rules
of Court, which are matters in pais, triable by the country.
Barnes v. Eyles (a). In Brounv. Jones (b), it was held to
be necessary only to shew that the writ bhad been set aside,
nor was there in that case any averment “as by the order
“apnears.” In 18 Vin. Abr. 185, it is said that where prout
patet per recordum is unnecessarily alleged, it is surplusage.
An order of Court once mude, its continnance is presumed
until the contrary appears; and if it had been altered or
abandoned, the defendunts were bound to shew it in their
rejoinder. There is no auhority to support the defendants
in this point of the demuorrer. As to stating the ground of
irregularity for which the ca. sa. was set aside, that is not
necessary to be done. The replication in this case states
that it was set aside for irregularity, and this is all that is
required : it is quite as full as the replication in Rankin v.
DeMedina, the last authority to be found on the subject,

{a) & Taunt,512. (V) 15 M. & W.191.
and
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and which in cvery way sustains this replication.  The cases
do not bear out the proposition that a writ set aside for irre-
gularity will afford a justification for matters done under it
hefore it was set aside. Rankin v. DeMedina, Green v.
Elgie (a), Wilson v. Tummen (5), and numerous other au-
thorities, are to the contrary.
J. IV. Chandler was heard in reply. :
Cur. adv. vull
Cnirmay, C. J. now delivered the judgment of the Court.
This is a case of demurrer to the plaintiff ’s replication to
the defendants’ seccond plea. Numerous objections have
been taken to the replication in this case. 'The first is for
duplicity ; but it is clear there is nothing in this objection.
"The replication alleges the writ to have been irregularly and
improperly issued, and that it was in consequence adjudged
by the Court to have been irregularly and improperly issued,
and was by a rule of Court ordered to be set aside for ir-
regularity. Now there is no duplicity in this: it merely
amounts to the one substantial allegation, that the writ was
set aside, shewing how and for what cause it was sosct aside;
and the term * adjudged” is the proper term to designaic
the decision of the Court in making the rule. The next
objection is, that it does not state how or in what manner the
adjudication appears; that is, that it does not rcfer to the
rule in the words as * by the said rale or order still re-
¢ maining in the Court will appear.” Dut although this
mode of pleading seems to have been adopted in some cases,
there is no authority to shew that it is necessary. It is a
matter of fact to be tried by a jury, and ot by the record ;
and it is only when nul tiel record can be pleaded that the
prout patet per recordum is necessary. The rule of Court is
not arecord, nor can its existence be tried us such, but it is
merely evidence to be adduced to the jury to prove the fact
of the decision of the Court on an interlocutory motion ina
cause ; and we think the replication has alleged all that is
necessary to shew that fact, and that it was unnecessary to
allege that the rule still remained in force, for that will be
presumed vntil the contrary appears; and if it has been
(a) 5 Q. B, 99, (b) 6.1 & G.235.
revoked,
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revoked, it i3 for the defendantstoshew this in their rejoinder.
The main objection which required the most serious consi-
deration is, that the replication ought to have specified what
was the irregularity in the writ for which it was set aside ;
as it was contended by the defendants’ counsel that if the
writ was only erroneous and not void ab énitio, it would still
be a justification for any thing done under it before it was set
aside, and therefore the replication ix not a good answer to
the defendants’ second plea unless it shews the irregularity
was one that made the writ void. The only authori'y ad-
duced for this is a dictum in a note to Archbold’s Practice
(1st vol.), 567, last edit. But the authorities there cited do
not bear out that dic/um, and is at variance with the doctrine
laid down in the same page of the same book, which say+
that an irregular writ will be a justification for any thing
done under it before it is set aside, but cannot be pleaded as
such, afier it is set aside ; and so it was decided in the case
of Riddell v. Pakeman (a). For a writ that is void in itselfl
can never be a justification, and does not reqnire to be set
aside to defeat its operation. The plea sets out a ca. sa.,
which does not appcar to be crroncous, hut which may le
irregular. The replicution has aileged the wiit was set
aside for irregularity, which is all that is necessaryaccording
to the decision in the case of Rankinv. DeMedina (b), which
is one of the latest authoritics cited on this question, and

there is nothing in this decision inconsistent with the case of’

Prentice v. Harrison; for the latter case turned upon the
omission in the replication to allege any cause fur setting
aside the writ—it merely stated the writ was set aside,

without saying for what ; and the Court held that the pluinuity

was bound to shew that the writ must have been illegal when
put in force, whichk an irregular process is. Wec are there-
fore of opinion that the replication is well enough in this
respect. As to the other grounds of demurrer, they are all
clearly not sustainable, and it is unnecessary to advert to
them in detail.  Our judgment thereforc is for the plaintiil’
on this demurrer.

Kerr now moved for leave to withdraw the demurrer, aud

() 2C. M. & R.30. () 1C. B 153
Vou. L. Q to
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to rejoin the fact that the ca. sa. had been set aside for
having issued more than a year and a day after judgment,
without first reviving it by a scire facias. He urged that in
authorities of Blanchenay v. Burt and Prentice v. Harrison,
such a rejoinder would afford a sufficient justification; and
contended that Tindal, C.J., had refused such anamendment
in Rankin v. DeMedina, on the ground that the writ was
void, which was contrary to all the authorities excepting
Mortimer v. Piggott, which had been expressly overruled; but

The Court refused the amendment, being of opinion that
under such circumstances the ca. sa. after being set aside
would afford no justification for the trespass complained
of. (a)

(a) See further, as to the effect of Rules of Court, 2 Stark. E. 033 ; Selhy
v. Harris, 1 Ld. Raym.745; $ill v. Halford, 4 Camp. 17; Dance v Robson,

M. & M. 294; Compton v. Chandless, 4 Esp. 1%; Woodrotl v. Williams,
6 Taunt. 19.

SHERLOCK, Assignee &c. against M'GEE, WILSON,
and M'CARTY.

DEBT on an administration bond. The declaration stated
amongst other things not now material, that the defendants
with one Charles M’ Gee(since deceased) on the 27th January,
1844, made their certain writing obligatory, sealed &ec.
(profert)and acknowledged themselves to be held &c.unto the
Surrogate Judge of probates in and for the county of Char-
lotte in the said sum of £600, to be paid to the said Surrogate
dge of probates for the time being. And thesaid plaintiff,
as assignee as aforesaid, according to the form of the statute
in that case made &c. say that the said writing obligatory
was made with a condition. [Here followed the condition.]
Vide Act of Assembly 3 Vict. c. 61. The plaintiff, as as-
signee &c., further says that the said James M’Gee at the
time of his death, to wit, on the 1st day of January, 1814,
to wit, at &c, was indebted to the said plaintiff in the sum
of, to wit, £30, in two several promissory notes made by the

said
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said James M’ Gee in his life tine, payabie to the said plaio-
tiff, for the recovery whereof the plaintiff after the death of
said James M’ Gee, and alter the making of the said writing
obligatory, as of Hilary term 7 Victoria, impleaded the said
Margaret M’ Gee and Charles M’ Gee (the said Charles M’ Gee
being since deceased) in Her Majesty’s Supreme Court of
Judicature for the said Province, and afierwards, as of Tri-
nity term in the year last aforesaid, recovered judgment in
the said Court against the said Margaret M’ Gee and Charles
M’ Gee, as administrators of the goods and chattels and cre-
dits of the said James M’Gee, deceased, for the sum of
£70 6s. 2d., being the damages recovered by him, the said
plaintiff, of them, with his costs of suit ; and the said plaintiff,
as assignee as aforesaid, further saith that the said judg-
ment still remains in full force, not reversed, satisfied, or
othefwisc vacated, and that the said plaintiff hath not been
able to obtain any execution or satisfaction of or upon the
said judgment from out of the goods and chattels and credits
of the said James M 'Gee, which came to the hands of the
said defendants, us administrators of the said James M’ Gee,
after his death, to be administered or otherwise, although
goods, chattels and credits of the said James M’ Gee, de-
ceased, afier his death and before the said recovery of
judgment by the said plaintiff as aforesaid, to wit, on the
27th January, 1844, to wit, on &c., of a large value, to wit,
of the value of £500, did come inlo the hands and possession of
the said Margaret M’ Gee, as administratrizx as aforesaid, to
be administered, and out of which said sum of money, she,
the said Margaret M’ Gee, as administratrix as aforesaid,
could, might, and ought to have paid and satisfied the said
judgment, to wit, at &c. And for a further breach of the
conditions of the said writing obligatory, plaintiff further
saith that the goods, chattels and credits of the said James
M’ Gee, deceased, at the time of his death, whick at the tim.
of the making the said wriling obligatory had come inlo the
hands and possession of the said Margaret M’ Gee and Charles
M’ Gee in the life time of the said Charles M’ Gee, as admi-
nistrators as afovesaid, to be administered, were not well and
truly administered by them as suck administrators §c. according

: 1]
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toluw; and further, that other goods, chattels and credits of
the said Jumes M’ Gee, deccased, at the time of his death,
which afier the making of the said writing obligatory and
priov to the st day of 4ug si, 1845, had cowe into the haods
and possession of the said Margaret M’ Gee, as such admi-
nistratiix as aforcsaid, to be administered, were not well
and 1ruly administered by her according to law, but on the
contrary thereof the said goods and chattels and credits of
the said Jumes M 'Gee in his life time, which at the time of
the making the said writing obligatory uod afierwards had
come into her possession, as administratrix, to be adminis-
tered, were aficrwards, to wit, on &ec. at &c., by her, the
said Murgaret 21’ Gee, cloigned, wasted, converted, and dis-
pused of to her own use, contrary to the form &c. of the said
writing obligatory and the condition &ec., to wit, on &ec. ;
whereby and in pursuance of the Act of Assembly if such
case made und provided, an action hath accrued to the said
plaiutiff, as assignec of the Surrogate Judge of probates in
and for the said county of Charlotte, to demand and have of
and from the said defendants the said sum of £600 above
demanded, yet the said defendants &c¢. Damages £200.
Special demurrer by the said Joseph I ilson to the first
breach. Joinder. Causes: that the breach as assigned is
not within the scope und intent of the conditions of the said
writing obligatory ; that the breach mefely states the non-
paymeut by the administratrix, Margaret M’ Gee, of a debt
by simple contract due from the intestate, James M ’Gee, in
his life time to the said plaintiff, and that he (the plaintiff)
after the death of the intestate recovered a judgment at law
for the said simple contract debt with costs against the ad-
minisiratrix and admioistrator, which judgment is in full
foree, and that goods, chattels and credits of the intestate,
after biz death and before the recovery of the said judgment,
to the value of £300, did come to the hauds of the said ad-
wintstiutrix, to be administered, wherewith she might, could,
and ought to have sutistied the said judgment. Now these
allegations do not import that the administratrix did not well
and truly administer the goods, chattels and credits of the
Intestate, hut ut most that she had not paid the said plaintiff

the
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the said judgment, and even that fact is matter of implica-
tion, not of positive averment. The whole allegations taken
together merely amount to an argumentative traverse that
the administratrix paid and satisfied the suid judgment from
and out of the goods, chattels and credits, which were of the
intestate. Further, it is n-t allegzd that the said adminis-
tratrix and administrator, or cither of them, misappropri-
ated or malappropriated any of the said goods, chattels
and credits, which came to their hands to be administcred.
Further, it is not alleged, nor does it appear by the said
breach, that the estate of the intestate has suflfered any
damage or injury by the acts or omissions of the administra-
trix and administrator, or cither of them, or that the said
plaintiff has used any legal diligence 10 obtain the pay-
ment of the said judgment. Special demurrer by James
M’('ar?y to the first breach. Joinder. Cuuses: the same
as those assigned by Joseph Tl'ilson, with the following in
addition, namely, that the said breach contains no allega-
tion of the pecuniary value of the said goods and chattclssaid
to have been eloigned, wasted, converted, and disposed of
by the administratrix and administrator to their own use.
In the absence of un allegation ns to the pecuniary value of
the said goods and chattels, no measure of damages for the
said breach firstly above assigned could be submitted to the
jury. Again, the said James M’ Carly is not appriscd of the
case which the plaintiff intends to male against him, us res-
pects the value or amount of the goods, chattels and credits
of the estate of the intestate, alleged to have been cloigned
&ec., and it is therefore impossible for the said Jumes
M’ Carty to plead with any degree of certainty or precision
to the said breach thus assiguned. Again, that thosc goods,
chattels and credits, stated to have been eloigned, wasted,
and converted as aforesaid, may for aught that appears to
the contrary have been exhausted in the funeral expensesol
the intestate, or covered by some debt against the adminis-
tratrix and administrator as such, and exceeding in amount
the value of the said goods, chattels and credits, alleged to
have been eloigned &c., and baving priority in the order of
payments over the debt of the said plaintiff.  Further, that

a
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a portion of the breach fourthly assigned is covered by the
breach firstly assigned, and also that the plaintiff has at-
tempted to assign in his declaration two specific breaches of
the same branch of the conditions of the bond. Further, it
does not appear fromthe declaration in respect to the breaches
firstly and fourthly assigned, that any order was made by
the Court of Chancery to assign the said bond to the said
plaintiff.  Besides &c.

J. IV, Chandler in support of the demurrer. This admi-
nistration hond is according to the form prescribed by the
Act of Assembly 3 Vict. ¢. 61, and the act itself is founded
upon the report of the commissioners for judicial inquiry,
published in the year 1833. This is the first attempt that
has been made for about two hundred years to assign the
non payment of u debt as a breach of the condition of an
administration bond, and that attempt failed. Archbishop of
Canterbury v. Wills (u). ‘The condition of the administra-
tion bond under our Act of Assembly is precisely similar to
that under the statute 22 & 23 Chas. 2, ¢. 10, 5. 1; therefore
the decisions which have been made in England upon this
statute apply in full force to the points raised by the de-
murrers in the present case. The statute 22 & 23 Car. 2,
¢. 10, was not passed to enlarge the rights of the creditors,
or to make new provisions for their benefit, its object was to
afford a remedy to legatees, heirs, and next of kin. These
are historical facts. ‘That branclr of the condition of the
bond upon which the points in this case arise, is ig the fol-
lowing words, ‘“that the administrator shall and do well and
¢ truly administer according to law the goods and chattels
‘ of the deceased” &ec. It is no ground of forfeiture that
the adwministrator has not paid the debts of the intestate.
Archbishop of Canlerbury v. Wills. Indeed if the non pay-
ment of a debt could be assigned as a breach of the condition,
the moment after the bond was executed the whole body of
the creditors might individually bring and sustain actions
against the sureties, and leave the administrators untouched.
It never could have becn the intention of the law, that the
condition should bave this swecping eflect. With respect to

‘(a) 1 Salk. 316.
the
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the gecond ground of demurrer, viz., that it does not appear
by the breach that the estate of the intestate has sutfesed
any damage or injury by the acts of the administrators.
This, it issubumitted, is a fatal defect. The Act of Assembly-
already quoted, 3 Vict. c. 61, s. 57, expressly enacts ¢ when-
+ gver such bond shall be sc put in suit, recovery may be
“ had thereon to the full extent of any injury sustained by
“ the estate of the deceased person by the acts or omissions
“ of such executor” &c. Now it by no means follows {rom
the devastavit set forth, that the estate snstained any injury.
In legal parlauce, an administrator would commit a devas-
tavit by paying debts out of the order of their legal priority,
if he in doing so exhausted all the assets; and this statc-
ment occurring in the declaration is to be taken upen de-
murrer most strongly against the plaintiff. If the question
had arisen after verdict by way of motion in arrest of judg-
ment, or on error after judgment by default, the result would
be different perbaps—because the presumption in these
cases shifts and is in favor of the plaintiff; but the objection
having been made upon demurrer to the declaration, the
language of the declaration is taken most strongly against
the plaintifl. This is a well established rule in pleading.
So far the causes of demurrer assigned by both defendants
are ideatical ; but M’ Carty, one of the defendants, assigns®
further causes of demurrer—that the breach contains no al-
legation of the pecuniary value of the goods and chattels
stated to have been wasted, and that consequently no mea-
sure of damages can be submitted to the jury. Thisisan
action of debt on bond, in which the plaintiff, if he sueceeds,
will at law recover the penalty, but a breach must be as-
signed or suggested, under the statute 8 & 9 ¥m. 3, ¢. 11,
s. 8, and the plaintiff can only recover in fact the damages
found or assessed by the jury, together with costs; but the
declaration as framed does not admit of the proof of any
damage. Again, it is objected by the demurrer that the
plaintiff has attempted to assign two specific breaches of the
same branch of the condition of the bond. The statute
8 & 9 Wm. 3, does not permit this to be done. The statute
is certainly compulsory upon the plaintiff, but he can only
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assign one Lreach upan each branch of the condition. The
declaration in this respect is open to the objection of du-
plicity. 1 Chit. on Plead.369, Com. Dig., Pleader (C. 33).
"T'he Solicitor General contra.  Although the administra-
tion bond under our Act of Assembly 3 Vict. ¢. 61, is pre-
cisely similar to that prescribed by the statute 22 & 23 Car.
2, ¢. 10, 5. 1. the whole of our act must be taken together,
and read as forming one system in respect to the duties and
Jinbilities of executors and administralors, not only to lega-
tees, heirs, and next of kin, but to creditors also ; and it is
owing to this distinguishing chavacteristic that the case cited
on the part of the defendants bas no application. Actions
upon bonds of this nature are very infrequent in a Court of
law in England. The Ecclesiastical Courts and Courts
of Equity there are geunerally resorted to for a remedy in
cases of disputes arising between the personal representa-
tives of an intestate or testator, and the legatees, heirs or
next of kin. The last and leading case at law upon the
subject i3 the case of The Archbishop of Canterbury v. Ro-
bertson (a). ‘That action it will be observed was brought
for the benefit of one of the next of kin, and the Court held
that a devastavit conceived in the same form as that used in
this case, sufficiently set forth a breach of the condition
“ well and truly to administer’” &c. Our Act of Assembly
places a creditor upon the same footing with a legatee, heir,
or next of kin, and therefore the case just cited is clearly in
point for the plaintiff.  The plaintift in the event of a reco-
very an the bond stands as a trustee for the creditors, lega-
tees, heirs, and next of kin; the sum recovered is assets,
the distribution of whichis under the order and direction of
the Court of Chancery. 'The simple contract debt due the
intestate, the recovery of a judgment in this Court against
the personal representatives of the in‘estate is fully set forth,
the possession of assets by them sufficient to satisfy the
judgment, and the appropriation of the assets by the defen-~
dants to their own use, is distinctly averred, and not denied
by the defendants; and if these facts do not consfitute a
breach of the condition, it is hard to say what language
(a) 1 C. & Mes. 690; 3 Tyr. 419, .
could
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could be employed for the purpose. ‘The acts charged
against the defendaots must by necessary intendment be an
injury to the estate of the intestate. A breach of any
branch of the condition would eatitle the plaintift to vecover
the penalty of the bond, and the measure of damages in this
case would be the amount of value of the assets converted
by the defendant, which is matter of evidence. As respects
the assignment of the breaches of the samc branch of the
condition, and in support of which is cited 1 Chit. on Plead.
369, below in the same page the rule is thus laid down,
¢ Where the defendant’s contract was general, asif a te-
 pant agree to observe the due course of husbandry, the de-
¢ claration may state various breaches of good husbandry.”
4 East. 154. 'That case furnishes an answer to theobjection.

J. W. Chandler in reply.

Cur. adv. vull

Cuirman, C. J. now delivered the judgment of the Cowt.
This is an action on an administration bond, given by the
defendant Margaret M’Gee, as the administratrix of onc
James M’ Gee, deccased, intestate (together with one Charlcs
M’ Gee, administrator, since deceased ), and by the defendants
Wilson and M’ Carty, as their sureties to the Surrogate for

the county of Charlotte, in the form prescribed by the Act of

Assembly 3 Tct. ¢. G1, and put in suit by the plaintift, a
creditor of the intestate, as assignee of the bond, pursnant to
the fifty seventh section of that act. Several breaches are
assigned, and the defendants IVilson and M’Carty have
appeared separately, and demurred specially 1o different
breaches. The first assigned breach to which the defendant
Hilson demurs s rather informal, but being treated as an
assigned breach by both parties we shall censider it as sucl,
and examine its validity. It alleges in substance that the
intestate being indebted to the plaintiff, the plaintiff com-
menced an action in this Court against the administrators
for the recovery thereof, and in Trinity term 7 Vicl. reco-
vered judgment agaiust the said Margaret M’ Gee and
Charles M’Gee, as administrators of the said intestate,
for £70 Os. 2d., which said judgment still remains in full
force, not reversed, satisfied, or otherwisc vacated ; and that

VoL. L. R the
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the said plaintiff had not been ablc to obtain any execution
or satisfaction of or upon the said judgment out of the goods,
chattels and credits of the intestate, which came to the hands
of his administrators to be administered. or otherwise, al-
though goods, chattels and credits of the intestate, after his
death and before the recovery of the said judgment, of large
value, to wit, of the value of £500, came into the hands and
possession of the said Margaret M’Gee, as administratrix
as aforesaid, to be administered, out of which she could,
might, and ought to bave satisfied the judgment. In short
it is assigned as a breach of the bond that the administratrix,
though she had sufficient assets, did not pay a debt of the in-
testate’s for which judgment had been recovered against her
as administratrix, without alleging any execution issued and
returned, or any devasfavi! by her committed, by which the
estate was injured ; and to this the defendant Hilson specially
demurs, shewing for cause among other grounds that this was
not a breach of the admiunistrationbond.  And of this opinion
we clearly ate, ona revicw of the Act of Assembly under
which the bond is taken, and the form of the bond itself.
It must be admitted certainly that whatever doubts may
have arisen in England as to the administration bond being
taken for the security of the ereditars as well as the next of
Kin, our Act of Assembly clearly intends that creditors may
avail themselves of the bond, and that if assets which have
come to the hands of the adwministrators, and which ought
to be applied to the payment of debts of the intestate, have
been wasted or misapplied, the suretics on the bond should
be liable as well as the administrator to make good the
deficiency ; but it does not appear to have been contem-
plated that the mere receipt of assets and non payment of
them to a particular creditor, should be a breach of the bond
so as to enable him for his own benefit to recover the amount
of his individual debt by a suit on the bond, when the admi-
nistrator has in his hands assets wherewith the debt might
be satisfied. Had that been the intention, a similar provision
would have been made probably for suits on administration
bonds as the Act of Assembly 6 Wm. 4, c. 1, provides in re-
gard to sheriffs’ bonds. The fifty seventh section of the act

3
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8 Vi:t., before referred to, ufier declaring how the bond niay
be put in suit by an order of the Court of Chancery at the
iustance of a creditor, legatee, or next of kin, enacts that
* recovery may be had thereon to the full extent of any in-
* jury sustained by the estate of the deceased person by the
acts or omissions of such adminis rator within the purview
of the bond, and to the full value of all the property of the
deceased person within the purview of the bond, received
and not duly administered by such administrator ; and the
‘“ amount recovered on such bond (expenses deducted) shall
be deemed assets, and shall be applied and distributed under
the order and direction of the said Court of Chancery ; and
the said Court of Clancery may from time to time order
such bond to be put in svit as oceasion may require : pro-
vided always, that the whole amount to be recovered in
any such suit or suits shall never exceed the penalty of
the Lond.” It will be perceived that although the act
allows the bond to be put in suit by a creditor in his own
name as assignee, under an order of the Court of Chancery,
nnd scems also to contemplate (if necessary) successive suits
and recoveries, so that the whole amounts recovered shall
not exceed the penalty of the bond, yet the amount to be
recovered in any suit i3 not limited to or regulated by the
amount of the debt due to the creditor who sues, but by the
value of the property received and duly administered by the
administrator ; and the reason for allowing more than one
recovery was probably to provide for the case of other assets
getting into the administrator’s hands, and misapplied sub-
sequent to the first recovery ; not that each creditor who has
an uvnsatisfied debt should have an action : neither does the
act contemplate that the creditor suing is to levy and re-
ceive the damages ussessed in the action on the boud,
and apply them himself to payment of his debt ; but that
the amount recovered shall be assets of the estate, to be
applied in the course of administration, and this under the
order of the Court of Chancery—the administrator in conse-
sequence of bis miscondnct not Leing considered longer
trustworthy. In England, as is well known, where the ju-
risdiction over probates and administrations is vested in the

Ecclesiastical

6"

‘

18148,

Snzriock
agatnst
M'tirr.



126

1848.

SHERLOCK
against
M’GEe.

CASES IN TRINITY TERM

Ecclesiastical Courts, the administration bond is taken in
the name of the archbishop, bishop, or other ordinary by
whom the administration is granted ; and although put in
suit for the benefit of persons interested in the distribution
of the estate, is not in law assignable, but the action is
brought in the name of the obligee himsclf, and the amount
recovered, paid into the Ecclesiastical Court. In the case
cited, Archbiskop of Canterbury v. Robertson (a ), Lord Lynd-
hurst, C. B., afier pronouncing the judgment of the Court
that the recovery should be for the full amount of the money
misapplied by the administrator, said « The action is bronght
« at the instance of the next of kin, in the name of the arch-
s bishop, the whole therefore will be paid into the Ecclesi-
« agtical Court. The Ecclesiastical Court will have the
e jurisdiction as to the application of the whole : it becomes
¢t the effects of the intestate, which will be distributed under
< the decrec of the Ecclesiastical Court.,” ‘The question
which occurs in this case has arisen no doubt from the pro-
vision of the act allowing an assignment of the bond to a
creditor or next of kin to be sued in his name, instead of
having the suit in the name of the Surrogate, to whom it is
given for the beacfit of the creditors or next of kin ; and for
this provision, when the liability of a plaintiff on the record
to costs is taken into account, there was supposed no doubt
to be good reason. The act 3 Vict. ¢c. 61, was, as is well
known, in a great measure founded on the report of the
commissioners of judicial inquiry, made in January 1833,
though with some alterations, principally occasioned by the
more efficient organization of the Court of Chancery, which
had taken place between the period of the report and the
passing of the act, and which made the establishment of the
Court of the Governor and Council (as recommended by the
commissioners) unnecessary ; and probably on this and other
accounts the legislature have thought it better the adminis-
tration bond should be taken in the name of the Surrogate
Judge by whom the administration was actually grauted,
than in that of the Goveruor, and to be assignable for the
purposes of suit, still however retaining the same regulation
(a) 1 C. & Mee. 600.
as
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as to the extent of the sum to be recovered and the appliea-
tion thereof in the course of administration under the order
of the Court in which the jurisdiction is vested. It is very
clear from the report and indeed from the act itself, that the
object of the new provision was to make the administration
bond effectual for the due setilement of the estate, and not
to serve the purposes of particular creditors. It may per-
haps be found that some further regulations are necessary to
guard against the consequences of allowing actions in the
name of an assignee, and to prevent un improper use of the
judgment or execution in the action at the suit of an indivi-
dual creditor ; but this matter falls more properly under the
cognizance of the Court of Chancery, and may be provided
for by some general rule or by the terms of the order on
which the suit is founded. A special application may al-
ways indeed be made to this Court to prevent any ismproper
use of its judgrent or process. For the reasnns given there
must be judgment for the defendant Wilson ou thisdemurrer,
and also for the defeodant M’Carty on a similar demurrer,
which was put in by him to the first assigned breach. We
then come to a special demurrer to what is called the fourth
assigned breach: but tho usual form of assigning distinct
breaches bas been so little attended to in the deelaration
before us, that had not both parties, the defendants in the
demurrer and the plaintiff in \he joinder thereto, styled it
the breach fourthly assigned, we should have been puzzled
to determine whether it was intended for the second, third,
or fourth breach. After setting out what is called the first
breach the declaration proceeds as follows: ““ And for a
“ further Lreach of the said coadition of the said writing
* obligatory the said plaintiff, as assignee as aforesaid,
¢ further saith, that the goods, chattels and credits of the
“said James M’Gee, deceased, at the time of his death,
¢ which at the time of making the said writing obligatory
‘ bad come into the hands of the said Nargaret M’*Ges
‘“and Charles M'Gee as administraioss as aferesaid, te be
‘ administered, were not well and truly administered by
“ them as such administrators es aforesaid, according to
‘ law, and further” (without saying this is enother breach of
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the condition of the bond in the ordinary form), ¢¢ that the
other goods, chattels and credits of the said James
M’ Gee, deceased, which alter the making of the said
writing obligatory and ptior to the first day of dugust,
« 1845, came into the hands and possession of the said
Margaret M’ Glee, administratrix as aforesaid, to be
administered, were not well and truly administered by
her &ec., but on the contrary thereof, the said goods,
chattels and credits of the said James M ’Gvee, which at
the time of the making the said writing obligalory and
afterwards had come into the hands and possession of the
satd Margardt M’ Gee, as administratrix as aforesaid, to
“ bho administered, were afterwards, to wit, on the Jday and
“ year last aforesaid, at &c., by her, the said Margaret
« Al Gee, eloigned, wasted and counverted to her own use,

‘

.

contrary to the form and eflect of the said writing obliga-
“ tory and of the condition thercof to wit, at” &c. As
regards the substance of this breach, we are satisfied both
on reason and authority, that any act of wasting or misap-
plication of the assets which came to the hands of the
administratrix was a breach of the condition of the bond,
the extent of which within the averments was properly
matter of evidence. But as the demurrer is special, cer-
tain objections of forn have also been taken. 'The first
objection is that the amount or value of the goods and chat-
tels alleged to be cloigned, wasted and converted by the said
administratrix is not sct out, therefore no measure of
damages is given iu the assignment of breach. It is also
objected, that no value is given to the goods and chattels
whicli had come to the hands of the administrators at the
fime of the making the writing obligatory. It is also
abjected, that part of this breach is covered by the first
ussigned breach, and that in this latter assignment two
specified breaches are assigned of the same branch of the
condition of the bond. The declaration has certainly not
heen drawn with much care. The value of the property
received and not duly administered by the administratrix,
Margaret M’ Gee, is the measure of damages in the action,
and the breach assigned is that the administratrix wasted
the
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the goods which at the time of the making the said writing
obligatory und afterwards lhad come to her hands to lLe
administered : yot in this assignment, if it be treated us all
one breach, there is no averment of goods ceming to her
hands alone at the time of the making the writing obliga-
tory, but to the hands of the two administrators, and of
these no value is alleged ; and the goods she is charged
with recetving are goods received affer the making of the
bond and before the 1st day of August, 1845. Asto the
necessity of stating the value of the goods charged to be
wasted, in the assignment of breaches in the condition of a
bond, we do not find any case precisely in point, but the
general rules of pleading require that some value should be
stated where it forms the measure of damages. True the
value may be stated under a videlicet, and the plaintift is
not tied to proving the exact sum, but still the value stated
in the declaration forms a limit, and thercfore is always
alleged sufficiently large to cover the utmost that can be
proved («). The objection would not avail after verdict,
but it appears to us is good on special demurrer. Suppo-
sing this to be so, it is urged as an answer, that the value
does appear by reference to the previous allegations in the
declaration, namely in this way, that the declaration alleges
the value of goods, chattcls and credits received by the
administratrix, all of which she is charged with eloigning,
wasting, or converting to her own use. This allegation
of value only appears in what has been treated as the
first assigned breach, wherein it is alleged that after the
death of the said James M ’Gee and before the recovery
of judgment (which on the record must be taken to be
11th June, 1844), that being the first day of Trinity term
in the scventh year of Queen Flictoria (in which term the
judgment is alleged to be awarded), goods, chattels and
credits of large value, to wit, of the valuc of £500, came
to the hands and possession of the said Margaret M’ Gee,
as administratrix as aforesaid, to be administered. If

the last date given above, viz. 11th June, 1844, corres-

(a) See Steph. on Pld. (4thed.) 324; 1 & 2 Chitty; Ward ». Harris, 2 B.
& P.265; Androws v, Whitehead, 13 East. 102; Jourdain ». Wilson,4 8.
& Ald. 266.
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poaded with that given in the averment immediately pre-
ceding the charge of wasting, there would be no difficulty in
getting at the value by the reference contended for; but in
that we find that she is charged with not duly administering
i the other goods, chattels and credits, which after the
“ making of the said writing obligatory and prior {o the Vst
“ day of August, 1843, came into her hands as administra-
¢ trix, to be administered,” and then follows the assignment
of breach now under consideration, which can hardly be
disconnected from the words which immediately precede it,
for it is made part of the same sentence—* but on the con-
“ trary thereof the said goods &c. which at the time of
 making the said writing obligatory and afterwards” &e.
What can the time described as afterwards mean but the
time occurring between the making the writing obligatory
and the 1st day of August, 1845. If we are right in this,
and issue had been taken on the charge of wasting the goods,
it would have been open to the plaintiff to prove the re-
ceiving and wasting of goods subsequent to the judgment,
viz. between the 11th Junre, 1844, and the 1st day of August,
1845, no value of which is alleged either directly or by
reference. We do not think therefore we can find in this
assignment of breach any value alleged as the measure of
damages to be assessed thereon, and for that reason we
think the assignment defective, and that there should be
judgment for the defendant M’Carly on his demurrer
thereto, unless the plaintiff has leave to amend. It is unne-
cessary to consider the other objections, one of which really
does not exist if the parties can treat the charge of wasting
as a breach distinct from the charge of not administering,
wy they de, by calling it a fourth breach. To several of the
objections, which were we conceive waived at the argument,
we think it unnecessary to udvert particularly. There must
be judgment for both of the defendants on these demurrers,
to the breach first assigned by the plaintiff, and for the de-
fendant M’Carty on the breach fourthly assigned by the
plaintiff, unless the plaintiff will agree to amend.
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ASSUMPSIT on a promissory note, drawn by the defen- [ assumpsit on

dant for £300, payable to the plaintiff at his office in Saint ’:mpl’e"::;s;b'lﬁ at

John, and on a bill of exchange, dated 17th July, 1843, for a parucular

. . . place, and a bill
£500, drawn by the defendant, payable to his own order in of exchange
Dublin, ninety days after date, indorsed to the plaintiff, and g:{eﬂz;ﬁ;gf_
protested for non acceptance. Plea, gencral issue. At the der, and pro-

. 3 . .. . . . tested for non-
trial before Parker, J., at the last dugust circuit in Saint acceptance, the
Jokn, the plaintiff in order to prove the presentment of the ;;'g{:‘;ﬁie;iz}u
note, and the prescntment for acceptance and protest of the senument of the

X . X i i note, and th
bill of exchange, put in evidence an account including the presentment

. €
note and an item as fullows, ¢ Protested exchange, £500 f,;‘;’b‘ﬁ,'f’ffséf

“ sterling,” with charge for the difference of exchange, pro- change, was by
asettled account

testing, and interest on the same, up to the 19th December, between the

1246 ; and it was testified by Mr. Otfy, who was at this plaintiff and de

time a professional adviser of the plaintiff, that some time ing the noteand
. N bill in question,
after the note and bill of exchange became due, namely, on with a promise

. S I 1.
19th December, 1846, the defendant called into the plaintift’s 2{,’,‘,‘5;:;83,‘8

office in Suint John; that the account was on the desk, und balance, and
which account

the plaintiff and defendant went particularly through all the c'omainred a
. . charge tor
items of the account; that the defendant objected to an «protested ex-

L . . . change:” Held,
item of £37 10s., which both parties agreed shonld be j="3e° . &K

struck off : the defendant then said the account was all cor- sion in the ac.
. count furnished
rect, took a copy, and promised to pay the balance. The sufficient evi-
Ve v . HA. nt ., et dence to dis-
learned Judge told the jury that it wus a questivn for _lhem, pense with the
whether the protested bill of exchange mentioned in the prell?"?ary
T - . . rool ol pre-
account, was the £300 bill drawn in Dublin, then declared Eentmentlan,j
. 1 wle = ths y e W = protest, and that
u.n and |).I oduced in evidence ; 'th..\l hh‘ thought there was sut It was apen to
cient evidence by the admission in the account of the thejurytoinfer

8 that the pro-
presentment of the note and the presentment and pratest of tesed exchang-

+ hi C v @ i . o R e - mentioned inth«
the .lnll .ot cxchange, if the PlOFCbtul bill of exchange aceount as the
specified in the account were the bill then declared on, and identical bill de-

. . . . clared on in this

he thought it might be inferred to be the same, as there was action; it being
S dene o R : of the same
no evidence of more than one bill between the parties. amount. and

The plaintifi had not proceeded for the balance of the there beingno
. . . .., evidence of any
account stated in bis particulars, but had gone on the bill other bill exist”

M ing between the
Vor. L. S and parties.
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and note ; he would only, however, be eatitled to recover
that balance, which was less than the amount of the bill and
note. Verdiet for plaintift. W. J. Ritchie, in Michaelmas
term last, moved the Court and obtained a rule nisi for a
new trial, on the grounds of misdirection as to the present-
ment of the note, and presentment and protest of the bill of
exchange, and that the verdict was against law and evi-
dence. Wallers v. Lordly (a), Chitty on Bills, 505. 507.

Gray now shewed cause. From Otty's evidence, which
stood uncontradicted, there could be no doubt about the
correctness of the learned Judge’s charge as to the soffi-
ciency of the evidence. 'I'he preliminary proof would have
been gone into, but was rendered unnecessary by the
defendant’s admission in the account. This account, which
contained the note and bill of exchange in question, and
contained also a charge for protesting bill of exchange,
was read over and examined item by item by the defen-
dant: a charge in the account of £37 10s. was objected to
by the defendant, and struck off. As to the note, the charge
for protesting bill of exchange was examined and admitted
to be correct, and there was no evidence whatever of any
other bill of exchange between the parties to which the
charge for protesting could apply, except to the one in ques-
tion. In Watters v. Lordly there was proof of laches, but
not so here: the defendant by his admission admits that
every thing necessary on the plaintifi’s part has been done,
and thereby dispenses with the necessity of adducing the
preliminary proof.

Ritchie in support of the rule. If there had been a bona

fide settlement between the plaintiff and defendant, the

former would have relied upon that; but it was not at-
tempted to proceed on the acconnt stated, but on the note
and bill of exchange, by declaring on them specially; and it
became necessary for the plaintiff to make out the allega-
tions of his pleading by proof of them. The note is paya-
ble at a particular place, but there was no evidence given
on the trial to show either that the note was presented or
that it was at the plaintiff’s office, when it became due.
(a) 2 Kerr 13.
As
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As to waiver of the preliminary proof, there can be no such
uniess the party has the knowledge of the lackes. The
evidence on the bill of exchange was still more loose : even
had the protested bill wmentioned in the account been identi-
tied with the one declared on, there was no proof of the
presentment, and the waiver of presentment must he
clearly, explicitly, and uneqnivocally proved. Chitly on
Lills, 505. 507. But of the knowledge of the laches there
was no evidence. Then as to identity: what evidence is
there that the protested bill named in the account was the
bill declared on? 'The bill declared on is payable in
Dublin ; in the account it does not appear where the bill is
payable. ‘Fhe account furnishied no evidence of a secondary
liability on the bill: the evidence at most only went to
establish a primary liability. The promissory note was out
of the plaintiff 's possession, and in Otly’s possession when
the conversation took place. [STreEeT,J. This was some
months after it was due : you do not shew it out of plaintiff's
possession when it became due.] It was the plaintiff’s
business to shew aflirmatively that the note was at his office
when it fell duc, and not shewing it, the inference is that
the note was not there.

Cuipman, €. J. Isee no ground for making the rule
absolute. One question is, whether there was sufficient
evidence to identify the protested bill mentioned in the ac-
count with the bill declared on? I think the description of
it in the account, there being no proof of any other bill be-
tween the parties, sufficient prima facie evidence for the jury
to infer that it was the bill declared upon : the admission in
the account was a clear acknowledgment of liability to pay
the bill, and cqually so as to the note.

S1rEET, J.  As to the note, 1 think it was clearly iden-
tified. The only question s on the hill: whether the
protested cxchange mentioned in the account is the bill on
which the action is brought ? It formed the principal item
on the debit side of the account : there was no evidence of
any other bill or transactioun of that nature between the
parties at the time. I think there was prima facie evidence
for the jury: they have been satisfied of the identity, and

the
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the Court cannot <ay that they were wrong ; and if it be the
same bill, I think there was clear evidence of a waiver of
preliminary proof by the defendant’s express promise to pay
the balance.

Parker, J.  This case is certainly open to the observa-
tion made by the defendant’s counsel : as it is unusual where
a balance is struck not to bring an action on the account
stated, but that was for the jury. "There was no doubt
about the settlement between the parties—Did it vefer to the
bill and note declared on?  The defendant came into Court
knowing what the demand was for: no evidence was given
by him of any other bill existing between the plainutf and
himself. Then is there not evidence to leave to the jury
that the admission of ‘“the protested bill of exchange”
applied to this bill? The evidence could not be shut out
from the jury. Itis said there cannot be a waiver unless
the party knows of the lackes ; but we have no-proof here
that the presentments were not made : the settlement of the
account was a dispensation of the preliminary proof. If
there had been any objection for the want of presentment or
notice, the proper time for the defendant to have taken
it was when the parties went into the examination of the
accounts,

Rule discharged,

STREET against THE SAINT ANDREWS STEAM
MILL and MANUFACTURING COMPANY.

Lc¢e moved on a former day in this term for a rule on the
master to review the taxation of costs in this cause. Judg-
ment by default in assumpsit had been signed 28th April
last, on a promissory note, assessed at £17 17s., costs taxed
at £9 0s. 104., and a £. fa. issued, returnable in this term.
The Conrt intimated a doubt whether the defendants were
not too late in making the application, but granted a rule

‘0 ingist upon summary costs by suffering judgment by defanlt, or omitting to take gteps to be
present at the taxation.

niss,
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nisi, with stay of execation. O’ Connor v. N. B. and N. S.
Land Company (a), Chii'y’s Arch. 1273.

J. A. Street, Q. C., now shewed cause; and contended
that the defendants had by their conduct waived the ob-
Jjection, and were too lite in this application: they were
acquainted by the suminons that the action was not sum-
mary, and should have given notice to the plaintiff’ that he
was cntitled to only summary costs.

Cuipman, C.J. This is not a matter of mere irregulu-

rity. ‘The law is positive and plain that where the plaintitf

recovers less than £20, he shall not be entitled to more than
summary costs. ‘Fhe case must be referred to the master.

PARrker, J. 1 had some doubts when the rule was moved.
T thought the defcndants ought to have taken out arule to e
present at the taxation, but that is not so. Here damages
were assessed at £17 17s., and the Act of Assembly de-
clares that in such cases only summary costs shall be allowed.
1 think there has been no laches : the application is miade the
first term after the taxation. As to waiver, the defendants
having agreed to pay in a particular mauaner, [ think it was
quite open for the plaintiff to shew any particular ground
why he did not proceed in a summary way. There is no
authority to tax beyond suminary costs.

Rule abeuiute.

(a) 1 Kerr 270

1648,
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1848.

KETCHUM against 'THE PROTECTION INSU-
RANCE COMPANY. (a)

' Covinani. The declaration contained five counts.
Ina fire poiicy,

the ilbs"rers by I'lie first connt alleged that at the city of Saint Johu, to wit,
an wdorsement . .

thereon on.on the 27th day of January, A. D. 1845, by a certain deed
sented that the

loss shouid b= pO“
payable to the cxder of 1" Held sufficient in a declaration for covenant on the policy to allego
that the loss was not paid to the plaintiff nor to /¥.; and that as such indorsement gave W.no
legal interest in tie property, it did not preclude the assured from maintaining an action in his
own name; nor wAas it necessary to aver any order from IF. in favour of the assured.

By the teuth condition attached to the poficy it was stipulated * that in the event of a loss the
 asaured ahould deliver to the insurersa particalar account in writing, signed with his own hand,
 and verified by his oath, and that he should also declare on his oath whether any and whatother
+ insurance liad been made on the property insured, and in what general maunner (as to trade,
manufactory, merchandize, or otherwise) the building containing the property insured, and the
several parls thereof, were occupied at the time of the loss, who were the occupants of such buil-
dings, and when and how the fire originated, as fur as he knew or believed, and that the assured
shonld procure a certificate under the haudand seal of a magistrate or notary public (most con-
tiguous to the place of the fire, and not concerned in the loss as a creditor, or otherwise related
to the assured), that he had made due inquiry into the canse and origin of the fire, and also the
value of the property destroyed, and was acquainted with the character and circumstances of the
 agsured, and did verily believe that the assured really and by misfortune, and without fraud or
« evil practice, snstained by such fire loss or damage to the amount therein specified.”” The de-
claration stated the fire 10 have happened on the 29th July, 1345, and that the compliance with this
condition, in respect of notice of the fire, took place on the same day ; as to the delivery of a par-
ticular account in writing, on the 20th August, 1845; and in respect to the declaration on oath,
the 27th March, 1845 : Held sufficient, the respective timnes having been laid nnder a videlicet ; the
performance of these acts, whether in due season or not, being matter of evidence. Held also,
that as /7. had no legal interest, it was not necessary to state that he was not related to the notary.

By the fifteenth condition anuexed to the policy, it was declared ** that no suit or action of any
+ kind against the insnrers for the recovery of any claim under the policy, shonld be sustained in
+ any Court of law or Chancery, unless such suit should be commenced within the terin of twelve
+ months nextafter thecanse of action acerned” &c. : Held, that this was a condition subsequent—
the subjectof a plea. Held also, that an allegation in a count npon a policy containiag this con-
dition, that the nisarers had no mayor, president &c., upon whom process could be served (intro
duced to anticipate a probable objection that the action 19 not bronght within the twelve months),
18 mere surplusage

The preliminary proof requnired by the tenth condition may be waived, and being a question of
fact, the mode of waiver need not be stated. The fifteenth condition being the subject of a plea,
an avermentin the declaration that the insurers had waived it, would not be traversable; therefore
it might be passed by without notice. Ileld also, that it could not be waived—that lapse of time
extinguished the liability of the insurers, shich could not be revived by waiver; but Semble, that
they might di<pense with the condition by deed, and if a deed could avail as a dispensation it
should be replicd 1o a plea of the condition. Held also, that the fifteenth condition was valid in
law, and operated as an effectnal bar every where; therefore a plea of the fifteenth coudition to
a count containing an avermeunt of waiver of this condition, is properly pleaded. A replication
to such a plea, that the defendants were a foreign corporation, and that no action could have been
sustained within the twelve months unless they had voluntarily appeared, and there was no means
of compelling their appearance, although the plaintiff was willing to prosecute within the twelve
wonths. is bad, as it neither confesses nor avoids any thing material, for the plaintiff might have
su}:}d otllit]prnco<§ within the (t]welve months, or the defendants might have been sued in theacountry
where they are incorpo x i 1 )
th;lapsa gf!imel a:?d:}ﬁ.&f"d they are not estopped by voluntarily appearing, from setling up

plea, embodying the tenth condition, which stated that after the fire, to wi -
gust, 1845, the plaintiff was reqnired by the defendants to deliver an acconnt iu“v'vtl"il:ir‘bl:ugl?(;lelr‘:l'ilc

(a) Reportsd by J. W. Chandler, Esquire.
hand,



iN THE ELEVENTH YEAR OoF VICTORIA. 137

poll or policy of insurance then and there made (profert) in 1848,
consideration of $40 to the defendant then and there paid ———
by the plaintift, the reccipt whereof defendunts did by the aguinst

. . Tue Protec-
sai ldeed poliacknowledge, they (the defendants) did theveby ;o< Ixsvrancs

insure the said plaintiff against loss or damage by fireto the  Coxrasy.
umount of £4000 on his general stock of merchandize, not
hazardous and hazardous, consisting chiefly of dry goods, hand. verifiedby

. . . . his oath and b,
contained in the shop and ware rooms in the eastern section s oot 20 °Y

of the fire-proof brick and stone building, situate on lot No. ;erl:ﬁ i‘i;;:sd
13, on the west side of and fronting on Prince William street, &e. to be taken
in the city of Saint John and Province of New Brunswick, fj,fﬁ&'"i,,‘g‘ihe
then occupied by the said plaintiff and other persons for ﬂ";‘g:'?ﬂ'{f&‘;‘fg;
purposes hazardous and not bazardcus; and the said they all go 1o es-

P . . . tablish one point
defendants did in and by the said deed poll or policy of in- i non pp,,,_

. M 0 . ..vi] formance by the
surance promise and agree to make good nato the said platatif of that
plaintiff, his executors, administrators and assigns, all such pandpt! the tenth

. . * . condition,
loss or damage, not exceeding in amount the sum insured, ~ A traverse in

§ H ea
as should happen by fire to the property as above specified, ;12::%&;::;;1:130‘
from the 27th day of January, 1845, at twelve o’clock at interested in the

. - goods insured to
noon, until the 27th day of January, 1846, at twelve o’clock the whole

, : . - s smount of their
at noon, the said loss or damage to be estimaled according to 700 € 0

the true and actuul value of the property al the time the same ‘arge; lfof i';':jﬂ
. . N . was intereste
should happen, and to be paid within sixty days after nolice inany part, he is
. . titled to reco-
and proof thereof made by the assured, in conformily to the f,z,'r';m tte
conditions annexed to the said deed poll or policy of insurance ; ﬁo’lII‘O\:}h‘ilcelf'"ﬂ-
and it was by the said deed poll or policy of inscrance pro- averred peifor-

. - ance by th
vided and declared that the said defendants should not be ;‘1::',]‘!?(,~{faﬁ
liable to make good any luss or damage by fire, which ruight Lhyela?lser:lfllluci;ti_
happen or take place by means of any invasion, insurrection, dition to be per-

. .. f 1 formed by hiu,
riot, or civil commmotion, or of any military ov usurped power ; a"l;,e';"a{er';'i‘,',g
and it was by the said deed poll further provided, that in case g‘reﬁf{{:'e';':‘::f:
the said plaintiff’ should have already any other insurance isgood, accord.

. b | hereby i d ing to the rules
against loss by fire on the property thereby insured, not ne- o icading at
tified to the said defendants and mentioncd in or indorsed CDZ‘";?;L':‘;{C!]
upon the said policy, then the said insurance should be void ; ﬁrst,”lmvgrseq '

an allegation 1n
the declaration of the delivering an account of loss according to the tenth condition, andasecondly,
sets up fraud, is unobjectionable. The refusal to deliver an account in such case is indicatory of
fraud, and is consistent with the general charge of fraud subsequently made.

A plea allesing false swearing in a statement A. annexed to the decf;mtion of loss made by the
plaintiff, is bad, fornot averring thatany such statement was annexed, and for not shewing whea
and before whom the oath was made, "or in what particular the stalement was false.

and
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and if the said plaintiff or his assigns should thereafier make
any other insurance on the same property, and should not
with all reasonable dilizence give notice thereof to the said
defendants, and have the sane indorsed on the said deed
poll or policy of insurance, or otherwise acknowledged by
them in writing, the said policy should cease and be of no
further effect ; and if any subsequent insurance should be
made on the property insured, which with the sum or sums
then already insured should in the opinion of the defendants
amount to an over-insuraunce, the defendants reserved to
themselves the right of cancelling the said poliey by paying
the plaintiff the unexpired premium pro rata; and in case
of any other insurance upon the said property thereby in-
sured, whether prior or subsequent to the date of the said
policy, the suid plaintiff should not in case of loss or damage
Le entitled to demand or receive of the defendants any
greater portion of the loss or damage sustained than the
amount thereby insured should bear to the whole amount
insured on the said property ; and it was by the said deed
poll or policy of insurance agreed and declarcd to be the
true intent and meaning of the parties thereto, that in case
the said building should at any time after the making and
during the continuance of the said insurance be appropriated
or applied, or used to or for the purpose of carrying on or
exercising therein any trade, business or vocation, denomi-
nated hazardous or extra hazardous, or specified in the
memorandum of special rates in the terms and conditions
anuexed to the said policy, or for the purpose of keeping or
storing therein any of the articles, guods or merchandize, in
the same terms and conditions denominated hazardous or
extra hazardous, or included in the memorandum of special
rates, unless in the said deed poll otherwise specially pro-
vided for, or thereafter agreed to by the said defendants in
wriling, and added to or indorsed upon the said policy, theu
and from theaceforth so long as the same should be, or ap-
propriated, applied, used or oecupied, those presents should
cease and be of no force or effect ; and it was moreover de-
clared by the said deed poll, that the said insurance was not
intended to apply to or cuver any books of accuunts, neither

sccurities,
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securitics, deeds or other evidences of title to lands, nor to
bonds, bills, notes or other evidences of debt, nor to money
or bullion; and the said policy was made and accepted in
reference to the conditions thereto annexed, which were to
be used or resorted to in order to explain the rights and obli-
gations of the parties thereto, in all cases not therein other-
wise specially provided for; and the said plaintiff in fact says,
that the said terms and conditions in and by the said deed poll
or policy of insurance mentioned and alluded to are as follows.
[A statement of the conditions was then set forth, but
the two following only are wmaterial in the present case.]
“ 10, All persons iusured by this company, and sustaining
¢ loss or damage by fire, are forthwith to give notice thereof
to the company ; and as soon after as possible to deliver
in a particular account of such loss or damage, signed
“ with their own hands, and verified by their oath or affir-
maltion ; and also if required, by their books of account,
“ and other proper vouchers; and permit extracts, and
« copies to be made. They shall also declare on oath,
“ whether any and what other insurance has been made on
¢ the same property ; what was the whole valuc of the sub-
* ject insured ; in what general manuer (as to trade, manu-
“ factory, merchandize, or otherwise) the building insurced o
« gontaining the snbject insured, and several parts thereof,

were occupied at the time of the loss, and who were the
occupants of such building ; and when and how the fire
originated, so tar as they know or belicve ; they shall also
procnre a certificate under the band of a magistrate or
notary public (most contiguous to the place of the fire,
and not concerned in the loss, as a creditor or otherwise,

or related to the insured or sufferers), that they have
made duc inquiry into the cause and origin of the fire, and
also as to the value of the propertv destroyed, and aro
acquainted with the character and circumstanees of the
person or persons insured, and do know, or verily believes
that he, she, or they really, and by misfortune, and without
fraud or evil practice, hath or have sustained by such fire,
loss and damage, to the amount therein mentioned ; and
shall also, if required, submit to an examination, under
Voi. L. T “ oath,
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1848.

Kercnum
against
Tue ProTEc-
TioN INBURANCE
Coxpady.



140

1848.

KEercHuy
against
I'Hy ProTEC-
aton Ixsurasck
Comrany,

CASES IN TRINITY TERM
“ outh, by the agent or attorney of the company, and
answer all questions toyching hig, her, or their knowleilge

« of anything relating to such loss or damage, and sub-
« scribe such examination, the same being reduced to
writing ; and until such proofs, declarations, and certi-
ficates arc produced, and examination if required, the loss
shall not be deemed payable.  Also, if there appear any
fraud or false swearing, the insured shall forfeit all claim

under this policy. Where merchandize, or other personal
property, is partially damaged, the insured shall forth-
with cause it to be put in as good order as the nature of

the case will admit, assorting and arranging the various

articles according to their kinds ; and shall cause a list or

inventory of the whole to be made, naming the quantity
and cost of each kind. The damage shall then be ascer-
tained by the examination and appraisal of each article by
disinterested appraisers, mutually agreed upon, one halif
the expense to be paid by the insurers. 15, 1t is further-
more hereby expressly provided, that no suit or action of
any kind against said company, for the recovery of any
claiin upon, under or by virtue of this policy, shall be sus-
‘ tainable in any Court of law or chancery, unless such suit
or action shall be commenced within the term of twelve
nmonths next after the cause of action shall accrue; and
in case any such suit or action shall be commenced against
said company after the expiration of twelve months next
after the cause of action shall have acerued, the lapse of
time shall be taken and deemed as conclusive evidence
against the validity of the claim thereby so attempted to be
enforced.” And the said plaintift’ avers that he did at
the time of effecting the said policy, to wit, on the 27th
January, A. D. 1845, to wit, at the city aforesaid, pay to the
said defendants the said sum of $40 mentioned in the said
policy ; and the said plaintiff further saith, that the said
defendants did after the making of the said policy and before
the happening of the loss hereinafter in this count mentioned,
to wit, on the 13th May, A. D. 1845, 10 wit, at the city of
Saint John, by indorsement in writing on the said policy,
consent that the said policy should cover merchandize either

-

[

4

owned
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owned by the said plaintiff or consigned to bim on commis-
sion or on trust, and that the loss, if any, was to be payable
to the order of Augustus W. Whipple; and the said plain-
Gft further saith, that heretofore and afier the making of
the said last meuntioned policy, to wit, at the city aforesaid,
to wit, on the day and year last aforesaid, by a certain deed
poll or policy of insurance then and there made (profert), in
consideration of the sum of $26 to the said defendants by the
said plaintift, the receipt whercof the said defendants did
thereby acknowledge, they (the said defendants) did insure
the said plaintift against loss or damage by fire to the amount
of $4000, in addition tothe sum already insured by the said
first menticned dced poll or policy of insurance, on the
general stock of merchandize not hazardous and hazardous,
consisting chicfly of dry goods, cither awned by the said
plaintiff, consigned to him on commission or in trust, con-
tained in his shop and ware-rooms, in the eastern section
of the fire proof brick and stone building, situate on lot
number 13, on the west side and (ronting on Prince illiam
street, in the city aloresaid, occupied by the said plaintiff
and others, for purposes hazardous and not bazardous; and
the said defeadants did in and by the said deed poll secondiy
in this count mentioned, promis¢ and ng-ce to make good
unto the said plaintift all such loss or damage, not cxceeding
in amount the suw insured, as sliould happen by fire to the
property as lastly ubove specified, from the 13thday of Muy,

1245, at twelve o’clock ut noon, unto the 13th day of

November, 1315, at twelve o’clock at noon, the said loss or
damage to be estimated according to the truc and actual
raluc of the property at the time the said loss should happen,

and to be paid within sixty days alter notice and proof thereot

made by the said plaintiff, in conformity to the conditions
anncxed to the said last mentioned policy; and the said
plaintiff’ in fact saitl, that the said lust mentioned policy
contained the same provisos, agrcements, and declarations,
terms and stipulations, and to the same cffect, as are men-
tioned and contained in the deed poll or policy firstly in this
count mentioned and hercinbefore set forth, and that the said
policy secondly in this count mentioned had the same refer-

ence
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ence to the same terms and conditions thereto annexed, as
are above mentioned and set forth; and the said plaintift
further saith that by a memorandum in writing, at the re-
quest of the said plaintiff indorsed on the said last mentlom?d
policy by the said defendants, it was declared Ly the' said
defendants that the loss, if any, on the said last mentioned
policy was to be payable to the order of the said Augu:vtus
. Whipple; aud the said plaintiff avers, he did at the time
of the effecting of the said last mentioned policy, to wit, on
the 13th day of May in the year last aforesaid, pay to the
said defendants the said sum of %26, mentioned in the said
last mentioned policy ; and the said plaintiff in fact saith
that he, at the time of the making of the said deed poll or
policy of insurance firstly in this count mentioned, and from
thence until the time of the making of the said deed poll or
policy of insurance secondly in this count mentioned, was
interested in the said merchandize mentioned in the said
policy firstly in this count mentioned and thereby intended
to be insured, to a large amount, to wit, to the amount of all
the monies thereby insured thereon; and the said plaintift
further saith that he, at the time of the making of the said
deed poll or policy of insurance secondly in this count men-
tioned, and from thence until the loss and damage hereinafter
in this count mentioned, was interested in the said merchan-
dize and property in the said two several policies of insurance
respectively in this count mentioned, and thereby intended
to be insured, to a large amount, to wit, to the amount of all
the monies thereby insured thercon, that is to say, in the sum
of $8000, which said sum of $8000 is equal to the sum of
£2000 of lawful money &ec.; and the said plaintiff further
saith, that after the making of the said two several deeds
poll or policies of insurance, and before the expiration of the
respective times limited in the said two several deeds poll or
policies respectively, and whilst the same were and remained
in full force, to wit, on the 29th day of July, A. D. 1840, to
wit, at the city of Saint John aforesaid, the said insured mer-
chandize and property were burat, consumed and destroyed
by fire, which did not happen or take place by means of any
lavasion, msurrection, riot, or civil commotion, or of any

miilitary
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military or usurped power, wherchy the said plaintiff then 1848,
sustained a loss and damage estimated according to the true ="
and actual value of the merchandize and property so burnt,  against
. . TuE ProTEC-
consumed and destroyed, at the time of the happening of .|, Txsunancx
the said fire, to a large amount, to wit, to the amount of Coxrasy.
$4880=£1220, of lawful &c. on the said merchandize and
property insured in and by the said deeds poll or policies of
insurance, and so burnt, consumed and destroyed as afore-
said, of all which the said defendants afterwards, to wit, on
the day and year last aforesaid, to wit, at the city &c. had
notice; and the said plaintiff further says, that he did not
wake any other insurance npon the said merchandize and
property other than in and by the said two several deeds poli
or policies of insurance ; and the said plaintiff avers, that he
did at the respective times of effecting the said policies cause
the building, in which the said merchandize and property
so insured by the said policies respectively was contained,
and also the said insured property, to be correctly des-
cribed to the said defendunts ; and the said plaintiff avers,
that at the times of and after the effecting of the said policies
respectively, and before and at the times when the said
merchandize and property were so consumed, burnt and des-
troyed as aforesaid, the risks insured against by the said
defendants in and by the said policies respectively or either
of them, was not increased by any means within the controul
of the said plaintiff, nor were the buildings and premises in
which the said insured goods were contained occupied in any
muunner, so as to render the said risk more hazardous, than
at the respective times of the making of the said policies ;
and the said plaintiff further says, that the said building men-
tioned in the said respective policies, was not at the time
when the said merchandize and property were so burnt, con-
sumed and destroyed as aforesaid, appropriated, applied,
or used to or for the purpose of carrying on or exercising
therein any trade, business or vocation, denominated hazar-
dous, extra hazardous, or specified in the memorandum of
special ratesin the said terms and conditions annexed to the
said policies respectively, or for the purpose of keeping or
storing therein any of the articles, goods, or merchandize,
in
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in the same terms and conditions denominated extra hazar-
dous or mentioned in the said memorandum of special rates ;
and the said plaintiff further says, that although he has in
all things conformed himself to and performed and observed
all and singular the articles, stipulations, matters and things
in the said two several deeds poll or policies of insurance
contained, whick on his part were to he performed and ob-
served, according to the tenor and eflect, true intent and
meaning of the said two several deeds poll or policies of in-
surance ; and although the said plaintiff did use all possible
diligence in saving and prescrving the said merchandize and
property insaved as aforesaid; and abihough he (the said
plaintiff) did facthwith afier the said merehandize and pro-
perty were so consumed, burnt and destroyed as aforesaid,
give notice thercof to the said defendants, to wit, on the 20th
day of July, in the year last aforesaid, towit, at the city &e.;
and although he (the said plaintifl) dil as soon as was pos-
sible after such fire, to wit, on the 20th Augusi, in the year
last aforesaid, to wit, at the city &c. deliver in a particulur
account, in writing, to the said defendants of such loss or
damage, signed with his own hand and verificid Iy his oath ;
and although he (the said plaintiff) did after the said fire,
accordiong to the said conditions, to wit, on the 27th March,
A. D. 18486, to wit, at the city &c. declare on his oath that
no other insurance was made on the same property, and
did then and there declare what was the whole value of the
subject insured, in what general manner the building contain-
ing the said merchandize and property so insured, and the
several parts thereof, were occup ed at the time of the loss
above mentioned, and who were the occupants of said building,
and when and how the said fire originaled so far as he (the
said plaintiff) kncw or believed, and did afier the said fire,
to wit, on the day and year last aforesaid, to wit, at the
city &c. deliver such declaration on oath to the said defen-
dants; and did then and there procure a ceriificale under
the hand of Samuel Scovil, a notary public most contiguous
to the place of the said fire, and not concerned in the said
loss as a creditor or otherwise related to the said plaintiff,
that he (the said notary) had made due inquiry into the

cause
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cause und origin of the said fire, and also as to the value
of the said property destroyed, and that he was acquainted
with the character and circumstances of the said plaintiff,
aud that he (the said notary) dil verily believe that he (the
said plaintiffy veally and Ly misfortune, and without traud
or evil practice, had sustained by the said fire loss and
damage of the property so insured as aforesaid, to wit, to
the amount iu the said certificate mentioned, to wit, the
sum of B4580 and upwards; and although he (the said
plaintiff) did afier the said fire, to wit, on the day and
year last aforesaid, to wit, at the city &c. deliver to the
defendants such certificate, and although a long time, to
wit, more thau sizfy days have clapsed since the said defen-
dants bad notice of the said fire, and of the said damage anil
lose of the said plaintifi’ thercfrom as aforesaid, and since
the proof of the loss was received by the said defendants at
their office, yet the suid plaintiff in fact says, that the said
defendants have not paid unto him (the said plaintift’) the
suid loss and damage, or replaced the merchandize and
property so insured, and so, to wit, consumed and destroyed
as aforesaid, with other merchandize and property of the
same kind and equal goodness, nor have they (the said
defendants) paid the said loss and damage unto the said
Augustus W. IWhipple or to his order, contrary to the tenor
and effect &c. of the said two several deeds poll or poli-
cies, and of the covenants of the said defendants on that
bebalf so made as aforesaid ; and the said plaintiff in fact
says that the said defendants, although often requested so
to do, have not kept the said covenants &c. by them made
as aforesnid, but have broken the same, and to keep
the same with the said plaintiff have hitherto wholly
refused, and still do neglect and refuse. Second count:
And whereas also herctofore, to wit, at Har{ford in the
state of Connecticut, one of the United States of America,
that is to say, at the city aforesaid, in the city &c., to wir,
on the 27th Junuary, A. D. 1845, the said defendants then
and there being a company by the laws of the said state of
Connecticut, incorporated by the name of The Protection
Insurance Company, and having power by the laws of the

said
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suid state to act as an incorporated company in the name of
the said Profection Insurance Company, and by and under
their common seal, and the said company then and there
baving and using a common seal, and having power and
authority by the laws of the said state to make and enter
into the deeds poll or policies of insurance hereinafter in
this count mentioned, by a certain other deed poll or policy
of insurance then and there made (profert). 'The count then
alleged that the losses were to be paid to the order of
Augustus W. IWhipple, and averred as follows : that at the
time of the making of the policy of insurance in this count
firstly mentioned, to wit, on the 27th January, 1845, and
from thence continuaily up to the time of the commence-
ment of this suit, there was not in the Province of New
Brunswick any mayor, president, or other head officer, ox
any secretary, clerk, treasurer or cashier of the said cor-
poration, or other person upon whom service of process
against the said defendants could be made, according to
the Act of Assembly prescribed for the service of process
on corporate bodies, whereby the said plaintiff conld compel
the appearance of the said defendants to any suit in any
Court of law within this Province. Averment of waiver of
the tenth condition, as far as respects the certificate of a
magistrate or notary. Breach, in non payment to plaintift
or to Augustus V. Whipple. ‘The third count stated, that
heretofore and at the respective times of making the deeds
poll and effecting the insurance hereinafier mentioned in this
count, the said defendants were incorporated by the laws
of the state of Conmeclicut, one of the United States of
America, then in force within the said state, and had
authority by the laws of the said state of Connecticut to
make and enter into the deed poll or policies of insurance
in that count mentioned, and by the said laws had authority
to sue and were liable to be sued within the said state by
and under the name of the Profection Insurance Company, by
which they are and were incorporated ; and the said defen-
dants at the time of the commencement of this suit were
and continued so incorporated as in this count mentioned ;
and the said plaintiff further saith, that the individual

members
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members v persons constituting the said incorporated
company, were not at the time of the making of the said
respective deeds poll or policies liable by the laws of the
said state of Connecticuf, nor have they at any time since
the making of the said policies been liable to be sued per-
sonally within the said state of Connecticut, upon or in
respect of any deeds poll or insurance effected by the said
coinpany, by or in the name and vuder the scal of the said
corporation ; and the said plaintiff saith, that the said defen-
dants were not at any time or times herctofore, and are not
now incorporated by virtae of any Act of Assembly of this
Pravincee, or by virtue of any act or acts of the Imperial
Parliament of Gireat Brituin and Ireland, or Ly any royal
charter or otherwise, than by the laws of the said state of
Conneclicul wx aforcsaid; and the said plaintift {urther
saith, that the defeudants being so incorporated by the said
laws of the said state of Connecticut as in this count is men-
tioned, they (the defendants) at Harlford in the said state
of Connecticut, to wit, ai the city aforesaid, to wit &ec.
The remainder of the count wus similar to the first count.
Breach, non payment to phintitt’ or WWhipple.  Fourth
count : Like the first count with this difference, that it
alleges a waiver of the fenth condition as fir as respeets
certiticate, and also an averment that the defendants waived
and discharged the plaintiff from  the performance and
abscrvance of aud compliunce with the jfifteenth condition.
Fifth count: In all respects like first count, except thut
it averred that the loss was payuble to the order of Whipple,
and alleged a waiver ot the tenth condition asrespectsthe cer-
tificate of a mngistrate &e. The defendaats, alter eraving
oyer of the policies &c., pleaded, 1st. Non sunt facta to all
the policies in the first, sccond, third, fourth, and fifth

counts. 2d. ctio non, because they say that the plaintift

after the said losses and damage by fire in the first, second,
third, fourth, and fifth counts, in the said declaration respec-
tively mentioned, to wit, on the 26th August, 1845, at Saint
John uforesaid &c., was required by the said company to
deliver in an accouant in writing of the said loss or damage,
sigoed with his own hand and veriied by his eath or aﬂin.na-

Vou. L \' tion,
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tion, and by his booky of acecount and other proper vouchers,
and was then and there required to permit extracts and
copies to be made theretrom, respecting the amount of the
loss and damage suflered in the stock in trade so insured in
the said two policies of insurince in those counts mentioned;
the same regnest being then and there a reasonable request
in that behalf, he (the plaintiff) 1then and there neglected
and refused to deliver in such account to the said company,
and then and there rvefused to permit extracts and copies
to be made from his books of account or other vouchers,
tonching and cuncerning the amount of the loss or damage
suffered in the said stock in trade, insuied in the said two
deeds poll or policies of insurance in those counts severally
mentioned, and hath not delivered the same or permitted
the same, contrary &e. to the tenth condition. Verification.
(The same plea to all the counts).  3d. ‘That at the time of
the making of the said deeds poll or policies, firstly in the
first, second, third, fourth and fifth counts, of the said decla-
ration mentioned, and from thence until the time of the
deeds poll or policies &c., secandly in the said several
counts respectively mentioned, the said plaintiff was not
inlerested in the suid merchandize mentioned in the said policics
Sirstly in the said scveral counts respectively menlioned, und
thereby intended 1o be insured to a large amount, to wit, to the
amount of all the monies thereby insured thereon, and that
at the time of the making of the said deeds poll or policies
&e. secondly in the said several counts respectively men-
tioned, and from thence until the loss and damage therein-
after in those counts respectively mentioned, the said phain-
O was not interested in the said merchandize and property
in the said tuo policies e. respeclively in those counls men-
tioned io a lurge umount, to wil, to the amount of all the
monies thereby insured thereon, that is o say, the sum of
$8000=L2000, as in the first, second, third, Sfourth, and
Jifth counts of the said declaration respectively mentioned ;
concluding to the country &c. (Sawe plea to whole decla-
ration.)  5th. Plea of the fifteenth condition to all the counts
of the declaration, viz. Actio non, because they say that in
and by the printed conditions annexed and referred to by

the
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the said deeds poll or policies of insurance respectively men-
tioned, it was amongst other things expressed, declared and
provided, that no suit or action of any kind against said
company, to wit, the said defendunts, for the recovering of
avy claimuader or by virtue of the said deeds poll or policies
of insurance, should be sustainable in any Court of law or
chancery, unless such suit.or action should be commenced
within the term of twelve months next afier the cause of
action should ucerue; and in case any such suit or action
should be commenced against the said company, to wit, the
said defendants, afier the expiration of twelve months next
afier the cause of action should have accrued, the lapse of
time should be taken and decmed as conclusive evidence
against the valdity of the claim thereby so atterupted to be
inferred 5 and the said defendants further say, that the said
several supposed causes of action in the said declaratior
mentioned (if any such have been or still are) did not, nor
did any or either of them acerue to the said plaintiff, at
any titse within the term of twelve months next befure the
exhibiting of the bill of the said plaintiff against the said
defendants in this bebalf, in mauner and form as the said
plaintiff’ bath above thercot” complained against them, the
said defendants, aud this &c.; concluding with verification.
6th. Asto the first count, that the plaintitf did not give notice
of the loss he had sustained to the suid company, and that the
plaintiff’ did not as soon after us possible deliver in a parti-
cular account of his said loss or dumuge, signed with his
hand and verified by his oath, and did not declare on his oath
that no other insurance was made on the same property,
and did not then and there declare what was the whole
value of the subject insured, in what geuneral manner the
building containing the said merchaundize and property so
insured, and the scveral parts thercol, wus occupied at
the time of the loss in the said f{irst count mentioned,
and who were the occupants of <uch building, and when
and how the said fire oviginated so far as he (the said
plaintiff) knew or believed, and did not deliver such decla-
ration on oath to the said defendants, and did not then and
there procure a certiticate under the hinnd of Samuel Scovil,

a
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a notary pubhc,mostcnnﬁgnousto the place of the said
fire, and not concerned in the said loss as a crcditor o
otherwise, or related to the said plaintift; that he (the said
notary) bad made duc inquiry into the cause and origin of
the said fire, and also as to the value of the said property
destroyed, and that hic was acquainted with the character and
circumstances of che said plaintiff, and that he (the said
notary) did verily belicve that the said plainifl really and
by wmisfortnne. and without fraud or evil practice, had
sustained by the said firc loss and damage of the property
so insured as therein aforesaid to the amount in the said
certificate mentioned, to wit, the sum of $4&80 and up-
wards, and did not deliver such certificate to the
defendants in manner and form as the said plaintift’ hath
above in that count alleged. Nevertheless for plea in that
behalf the defendants in fact say, that although the plain-
1iff did deliver in an account in writing and a declaration on
oath, and a certificate under the hand of Samuel Scovil, yet
the said plainiff did not duly, properly and reasonably
prove his said loss or damage, according to-the form and
cffect of the said tenth condition referred to by and indorsed
on the said deeds poll &c. respectively.  And this the said
defendants are ready to verify. (Same plea to all the
counts.) Tth. Asto the first: Actio non, because the said
plaintift’ did not as soon as possible after the said loss or
damage in this connt mentioned, deliver in a particular
account of such loss or damage, signed with his hand and
verified by his oath, in manner and form as the said plaintift
hath above in that count alleged. Nevertheless for plea in
this behalf the said defendants say, that in the claim made
for the said loss and damage in this said first count men-
tioned and set forth, there appeared to be fraud within the
true intent and meaning of the said tenth condition referred
to and indorsed on the said deeds poll &c. respectively, that
13 to say, fraud i taking the quantity, nature and value of
teas, ribbons, and other stock in trade, in that count sup-
posed to have been burnt, consummed and destroyed by fire,
contrary to the said tenth condition. Verification. (Same
plea to all the counts.) Bth. Actio non as to the said first

count,
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count, because they say that the plaintiff, in order 10 support
his claim for the said loss or damage in that count mentioned,
on &c. at &c., made a declaration on oath, and the said
defendants in fact further say, that in support of the said
claim for the said loss and damage in that count mentioned,
there was fulse swearing within the true intent and meaning
of the said tenth condition referred to by and indorsed on
the said deeds poll &c., that is to say, false swearing in this,
to wit, the said plaintiff then and there swore that the state-
ment annexed to the said declaration on oath, marked A,
contained a true statement of the loss and dumage of him,
the said plaintiff; whereas the said statement marked A, did
not contain a true statement of the said loss and damage,
contrary to the said tenth condition. Verificaticn. (Same
plea to all the counts.) 9th. Aectio non as to the said first
count, because they say that the said plaintiff, in order to
support his claim for the loss and damage in that count
mentioned, did after the fire therein mentioned, to wit, on
the 6th August, A. 1. 1846, to wit, at the city &c. deliver
in a particular account in writing to the said detendants of
such loss or damage, signed with his own hand and verified
by his ocath ; and the suid defendants say, that in support
of the said claim for the said less and damage in that count
mentioned there was false swearing, within the true intent
aund meaning of the said tenth condition reterred to by and
indorsed on the said deeds poll &ec.,that is to say, false swear-
ing in this, to wit, the said plaintiff then and there swore that
the statement annexed to the said account inwriting, marhed
A, contained a true statement of the loss and damage of bin.
the said plaintiff, whereas the said statement marked A,
did not contain a truc statement of the said loss und
damage, contrary to the said tenth condition, referred to Ly
and indorsed on the said deeds poll &c. respectively. Veri-
fication. (The same plea to all the counts). 10th. Actio
non as to the said first count, because they say that by the
burning and consumption of the said insured merchandize
and property by the said fire, in the said first count men-
tioned, the plaintiff did not sustain a loss and damage
estimated according ‘to the true and actual value of the

merchandize
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merchandize and property so burnt, consumed, and des-
troyed, at the time of the happening of the said fire, to a
large amount, to wit, to the amonnt of $4880, as in the
said first count is mentioned. Concluding to the country.
(Same 10 all the counts.) 1lih. Actio non as to the second
count, the sume plea as the tenth plea to the first count,
concluding with a verification. The pleas to the third
count were the same as those to the second count, except-
ing the plea of non waiver of the tenth condition. The
pleas to the fourth count were the same as those to the
second count, with the addition that the defendants did not
waive the fifieenth condition, and the pleas to the fifth
count were similar to those pleaded to the second count.
The plaintiff replied to the fifih plea, and demurred to the
second, third, sixth, seventh, eight, ninth, tenth, eleventh,
thirteenth, and fourteenth pleas, and assigned the following
grounde. Demurrer to second plea—Refusal to permit
extracts &c. Cuauses—Duplicity, refusal to deliver in an
nccount to defendants, and also to permit extracts of copies
to be made from his books of accounts and vouchers
respecting loss ; one of which refusals constitutes a distinct
ground of defence : request to make an account and permit
extracts not alleged to be made before action brought or
exhibiting bill. It is not stated that the plaintiff had any
books of accounts or vouchers relating to loss; that same
was made hy defendants on the plaintiff, or that the loss
had not then been ascertained and proved ; and further the
same not alleged to have been made in a reasonable time.
Demurrer to third plea—No interest in goods. Causes—At-
tempt to raise an immaterial issue; whether plaintiff inte-
rested to the amount of all the monies insured ; traverse too
large. Demurrer to sixth plea—Tenth condition not com-
plied with. Causes—Attempt to put in issue several natters
of defence, each of which is distinet, viz., that the plaintiff
did not give notice of the loss, that he did not deliver a par-
ticular account signed and verified by his oath, that he did
not declare on his oath that no other insurance was made on
the same property, that he did not make and deliver a decla-
ration of value, that he did not make and procure a certifi-

cate,
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cate, and that the plaintiff’ did not duly, and properly, and
reasonably prove his loss. Plea does not shew what kind of
proof of loss plaintiff failed to make, viz., whether by verifi-
cation on his own oath, by books of account or vouchers, or
by his examination ; that the plea tenders an immaterial
issue by traversing that the certificate in the said first count
mentioned to have been obtained was not procured at the
time in the said first count mentioned, whercas the tine i9
laid under a videlicit, and is immaterial, and no distinet issue
can be taken upon the said averments in the said sixth plea i
and the defendants attempt to avoid without confessing.
Demurrer to seventh plea—Fraud in claim. Causes—Du-
plicity—attempt to set up several matters of defence, cach of
which is distinet, viz., that the plaintift’ did not as soon as
possible after the loss in the said first count mentioned deliver
in a particular account of such loss, signed with his own
hand and verified by his oath, and that there appeared to be
fraud ; and for that the plea attempts to avoid the plaintiff’s
claim by alleging new atters, viz., that there appeared to
be fraud in the claim made, without confessing and avoiding
that the allegation of fraud is not sufficiently definite, and
is of such a nature as to affect the question of loss &e.
Demurrer to eighth plea—False swearing in declaration.
Causes—Not sufficiently certain and positive. It is not
shewn when, where, or how the declaration on oath was
made, or before whom the said plaintiff was sworn ; and it
does not appear that the statement made in the eighth plea
was untrue in any material point, or that there was any wilful
misstatement ; and that it should be shewn in what respect
the statement is untrue, in order that the materiality may
be seen, and that the plaintiff may be able to take a certain
issue on a material point ; and that the said eighth plea does
not shew whether the false swearing was in the declara-
tion on oath referred to in the eighth plea, or that the
alleged false swearing was orally or in any affidavit. De-
murrer to ninth plea—False swearing in account in writing.
Causes—That it does not shew when, where, or how the
plaintiff made the alleged false swearing, or before whom
the plaintiff was sworn ; and that it does not appear that

the
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the said statement made in the said ninth plea was untrue
in any material point, or that there was any wilful misstate-
ment ; and that it should be shewn in what respect the
statement is untrue, in order that the materiality may be
secn, and that the plaintiff may be able to take a certain
issue on a matcrial point. Demurrer to tenth plea—Loss
not estimated &c. Causes—Issue tendered too large, and
offers issue on an immaterial point, as it is not necessary for
the plaintiff to prove a loss to the amount alleged, as he
would be entitled to recover for any loss, large or small;
also, that the plea does not offer a certain issue as to the
plaintiff having sustained a loss by the said fire; also, the
plea is double, it traverses a loss to the amount alleged in
the first count, and also attempts to put in issue that the
loss was not estimated according to actual value of the
merchandize burnt at the time of the fire. Demurrer to
cleventh plen—That it should have concluded to the coun-
try. Demurrer to thirteenth plea—Non compliance with
the tenth condition. Causes—Duplicity, because it sets up
several matters of defence, each of which is distinet, viz.,
plaintiff did not forthwith after merchandize burnt give
notice thereof to the defendants, that he did not deliver
a particular account in writing to the defendants of the loss,
that he did not declare on oath no other insurance had been
made, that he did not deliver such declaration on oath to
the defendants, that the plaintiff did not prove bis loss
according to the tenth condition; that plea is urcertain in not
shewing what kind of proof the plaintiff fuiled to muke, viz.,
whether by verification on his own oath, by books of account
and vouchers, or by his examination. No certain issue can
be taken on the averments in this plea, and the defendants
attempt to avoid without confessing. Demurrer to four-
teenth plea—Fraud in the claim within the meaning of the
tenth condition, assigning similar grounds to those taken to
the seventh plea. The plaintiff replied to the fifth plea:
that at the time of the making of the policies and the
causes of action accrued, and from thence continnally until
twelve months next thereafter, no action could have been
sustained against the said defendants at the suit of the

plaintiff
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pliintiff in this Court, without the defendants voluntarily
appearing in the said Court to answer the action of the
plaintiff, defendants all the time being a foreign incor-
porated company, and not a company incorporated by any
Act of Assembly of the Province, and there being no person
at the said time in the Province upon whom process in any
sait of the plaintiff against the defendants could be mades
and there being no means by the course and practice of the
Court by which the defendants could be brought into the
Court house, to answer any action commenced against them
by the plaintiff within the said twelve months; and the
plaintiff avers, that although he was ready and willing to
and would have prosecuted his said claim for the loss in this
Court within twelve months after the causes of action ac-
erued, yvet the defendants within the said twelve onths
refuscd to appear to any action in the said Court at the suit
of the said plaiutiff, by means whereof no action could
within the said twelve months have becn sustainable against
the defendants at the suit of the plaintiff.  Verification.
The defendants demurred to this replication, and assigned
the following causes: lst. Replication double, tenders three
issues, viz., Ist. No action could have been sustained against
the defendants at the suit of the plaintiff without defendants
voluntarily appeared in Court; 2dly. That at the said time,
when &c. there was no person in this Province upon whom
service of process could be made 5 3dly. That defendants re-
fuscd to appear in this Court at the suit of the plaintift.  Also,
the replication shews that defendants are a foreign corpora-
tion, and there is nothing (o shew that they could not have
been sued in the country where incorporated, within the
time limited by thie conditions of the policy.  Also, the repli-
cation shews the defendants at the time &c. were a foreign
corporation, that therefore it must be presumed that the
pinintiffintended to look for his remedy to the Courts of that
country only where incorporated. Also, that the replica-
tion shews that the defeadants were a foreign incorporated
company, and that the refusal to appear in this Court was
the exercise of a right within the terms of the contraet,
evidenced by the policies. That though it states that the

You. L. \\) plaintiff
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plaintifl had no means of compelling the defendunts’ appear-
ance in this Court, it does not state thut he coulid not compel
their appearance in any other Court of this Province, and
that the plaintiff had no remedy against the defendants under
the laws of this Province. Also, that issues one, two, and
three, tendered by the plaintiff, arve immaterial.  Replication
also ambiguous. The plaintiff joined in demurrer, and at
the same time gave notice of the following objections to
the fifih plea: Ist. That being pleaded to the whole de-
claration, and not traversing allegations in the fourth count,
that the defendants waived and discharged plaintiff from
performance of the fifteenth condition; defendants have ad-
mitted same, and therefore defendants canvot allege as u
defence the plaintiff not doing that which the defendants
have discharged him from doing ; plea being pleaded to the
whole declaration, bad. 2dly. That the fifteenth condition
applies only to Courts within the state of Connecticut, where
the policies were effected, as stated in the second and third
counts ; and the said fifth plea being pleaded to the whole
declaration, and bad as to the second and third counts, is bad
to the whole. 3dly. That the not bringing an action withia
twelve months after cause of action arose, is a mere matter
of evidence for the jury, conducing to the proof that no loss
was sustained, but no estoppel to an action brought afier the
twelve months.  dthly. That the fificenth condition applies
only to such Courts as could have sustained an action at law
commenced within the time specified; but as thiere was no
mayor &ec. or other person on whom service of process could
have been made, whereby the plaintiff could have compelled
the appeurance of the defendants to any suit at law here ;
and as no Court of law in this Province could sustain action
until appearance of the defendants after being served with
process—therefore no action could have been sustained as to
the cause of action in the second count; the plea being bad
to that count, and being pleaded to the whole declaration, is
bad. Sthly. That Courts of law here will administer the
remedy within the time limited by the law of the Province
for bringing actions, and as the time in this case has not
clapscd, plaintiff may proceed here, notwithstanding the

fifteenth
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fificenth condition. 6thly. That the fifteenth condition is
repugnant to the body of the said policies, whereby the
defendants agree to make good any loss by fire, to be paid
within sixty days after notice and proof made in conformity
to conditions; and as the conditions allow the assured to
deliver in an account as soon afier the fire as possible,
and do not limit the time of that delivering within twelve
months ; if he could not do so within that time, and a longer
time is reasonable, which may exceed the twelve months
from the time the cause of action accrued, and as the defen-
dants agree to pay within sixty days after delivery of the
account, which may be after the twelve months, the fifteenth
condition would prevent a Court of law sustaining anaction;
the fifteenth condition being repugnant to the body of the po-
licies must be rcjected; and therefore plea alleging action not
commenced within the twelve mouths is bad. 7thly. That
the defendants not having traversed the allegations in the
several counts of the declaration, that the plaintiff' did as
soon as possiale after the fire deliver in a particular account,
have admitted it ; the defendants should have shewn that the
sixty days from the dclivery of the account had elapsed
within the period of twelve months after the fire, so as to
shew that the plaintiff could have commenced an action
within twelve months after cause of action acerued.
8thly. That the defendants not having traversed the alle-

eration inthe second count, that there was not at the time of

the making of the said policics in that count meuntioned and
thence up to the commencement of thissuit, any person upon
whom process could be served to bring defendants into
Counrt, they have admitted the same: then the defendants
have voluntarily appeared in this Court to answer the plain-
tiff’s claim, and by so doing have precluded themselves from
pleading that this action was not commenced within twelve
months after cause of action accrued—otherwise their ap-
pearing after the said twelve months voluntarily to answer
the plaintiff’s claim would e nugatory &c. ; therefore the
fifth plea setting up this defence to the whole declaration
being bad as to the sccond count, is bad to the whole decla-
ration. 9thly. The defendants not having traversed, that

the

157

1848.

Ketcaowm
against
Tuae Prorec-
T10N INSURANCE
CoMpPasyY.



158

1848.
KETcHUM
against
‘Tue ProtEC-
510N INSURANCE
Conpany.

CASES IN TRINITY TERM

the defendan's made policies in said third count asa foreign
corporation, and that the defendants were not incorporated
by any law of this Province, and thatindividual memberswere
not liable to suit—thesc allegations are admitted ; andthen as
there are no means by which an action at law in this Conrt
against the defendants could be sustained on said policies in
the said third count mentioned, unless by their own consent
in appearing—the fifteenth condition cannot be applicable
to any action in this Court on the policies in the third count,
as the condition must be held to apply to si.ch Courts of law
only, where at the time of the policy being made, an action at
law could have becn susiained against the defendants; andthe
fifth plea being pleaded to the whole declaration, and being
bad as to the third count,is bad to the whole.  10thly. The
plea is bad as to the second and third counts, in the defen-
dants not averring that they were always within twelve
months after the cause of action accrued, ready and willing
to appear to any action on the claim mentioned in the second
and third counts. 1lthly. The plea that the plaintiff did
not exhibit Lis bill against the defendants in respect to the
cause of action in the declaration mentioned, 1s bad—as the
fifteenth condition only requires the plaintiff to commence
an action within one year; and the defendants should bave
pleaded that the plaintiff did not commence an action within
one year after the cause of action accrucd. 12thly. That
the defendants attempt to avoid the causes of action in the
declaration without confessing them. The defendants also
at the time of demurrer to the replication to the fifth plea
gave notice of the following objections to the declaration :
To the first count—1st. That it did not appear thut Phipple,
to whose order the loss (if any) was made payable, made any
order on the defendants to pay loss to pluintiff, or for the
plaintiff to receive the same from defendants. 2d. It did not
appear that the plaintiff had any interest in che policies in the
said first count meationed, or in the amount payable thereon
at the time of the loss, or that le sustained any damage by the
loss.  3d. That it didl not appear that at the time the plaintift’
delivered into the company his particular account in writing,
signed by his own hand and verified by his oath, to wit, on the

2011
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20th Augist, 1845, he did also declare on oath whether any
or what other insurance had been made on the property
therein mentioned, what was the value of the same, in what
general manner (as to trade, manufactory, merchandize, or
otherwise) the building containing the property insured and
the several parts thereof were occupied at the time of the
loss, and who were the occupants of such building, and
when and how the fire originated so far as he knew and be-
lieved ; and did also procure a certificate under the hand of
a magistrate or notary public (imost contignous to the place
of the fire, and not concerned in the loss as a creditor or
vtherwise, or related to the plaintiff or Whipple ), that they
had made due inquiry into the cause and origin of the fire,
and also as to the value of the property destroyed, and were
acquainted with the character and circumstances of the
person or persons insured, and did know or verily believed
that the said plaintift really and by misfortune, and without
fraud or evil practice, sustained by such fire loss or damage
to the amount therein mentiouned, according to the teath
condition : plaintift’s compliance with the tenth condition
was at a subsequent period, towit, on the 27th March, A.D.
1846, contrary to the tenth coundition. Also, it it did not
appear that the notary giving the certificate was not related
to Whipple, th:: payee of the amounts due on the said poli-
cies in case of loss. Also, it did not appear that the preli-
minary proofs required by the tenth condition were produced
by the plaintitf to the defendants. Also, it did not appear
that the action was commenced within the term of twelve
months next after cause of action accrued. Objections to
the second counl—Sanie as the first and second objections to
the first count. The averment that at the time of making
the first policy, and from thence continually &c., the de-
fendants had no mayor &c. on whom service of process could
be made, was irrelevant and immaterial. Also, that the
mode of waiver of the tenth condition as respects certificate
was not shewn, or that the waiver was binding on defendants,
being a corporation. Also, it did not appear that plaintiff
had performed all the conditions &c. on his part previous to
the commencement of this suit.  Also, that it appeared that

the
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1848. the delivery of the particulars in writing, and the declaration
on oath as set out therein, were not in accordance with the

Krrcuud X ’ ) '
against tenth condition of the policy. Also, that it did not appear
.‘TJLFiiIE?;T\IZz'E that this action was commenced within the term of twelve
Gusraxy.  months after cause of action accrued.  Also, it did not ap-
pear that the preliminary proofs of loss required by the tenth
condition, had been produced by the plaintiff to the defcn-
dants.  Objectionsto the third count—Substantially the same
as those to the first.  Objections to the fourth count—Same
as the first and second objections to the first count, and
similar to some of the objections to the =ccond count,
Objections to the fifth count—Substantially the same as to the

fourth. (a)

() The subjoined abstract exhibits the pleadings in the case.

Tssucs, Donurrers, Jomders
Decla- Pleas. and I and
ration. I Replwations.  Demwrrers
To the wlole declaration, ,
1st.|Non sunt facta. Pesue joined, 1
3 2d. |Refusal to pernit extracts. Lemreer specind.Joinder.
E Five pleas, viz. 3d. [No interest in gouds. IDemurrer special.|Joinder,
2 4th.|Goods not burnt. Hssue joined.
b Sth.|Action net connnenced within twelve months. (Replication— Demurrer
hd plIf non potnit ;§ and
de fudt. iente, ) | Toinder.
To first connt, .
6th.| 1. Tenth condition not complied with. Demurrer special.}foinder.
1st 7th.) 1. Fraud in claim. Dewurrer specinl.[Joinder.
county Five pleas, viz. 8th.[irt, Falie swearing in declaration on onth. Demurrer special Joinder.
th. ty. do. do. account in wiiting. Demurrer special./Joinder.
10th | v. Loss not estimated &c. &c. Dewurrer special.JJoinder.
‘I'o second count, X ] R
11th.} 1. Loss not estimated &c. &e. Demnrrer specal. Joinder.
12th.| 11. Defendants did not waive compliance with ) [ amne joined
2l tenth condition as 1o notarial certiticate %, §1 717 JHnes
count Six pleas, viz 13th.;1te. Non compliance with tenth condition. Demurrer Special.iloinder.
’ l4th.1v, qud;gﬂ;la;gjx@nnﬂ::rn meaning of the ) ip.o00 e special. Joinder.
I5th. v, False swearing it account in writing, Demurrer special. Joinder.
{tith.| vi. False swearing in declaration on vath. Demurrer ~pecial, Joinder,
To third count, 1 :
!lth.‘- 1. Loss not estimated &¢. &c Denrrer special.lloinder,
3d 11sth., 1. Non compliance with teanth condition. Demurrer special [Joinder
count., Five pleas, viz. ‘19th. 111. Frand in claim within tenth condition. {Demurrer special.|Joinder.
20th i rv. Fitlse swearing in account in writing. iiJemuvrur special.|Joinder.
2st.; v. do. do. declaration on vath. D anurrer special. Joinder.
To fourth count, | N
22, { 1. Loss not eslimated &e. &c. Demurrer gpecial MJoinder.
23d. | 1. Did not waive tenth eondition as to nota- ‘[__ 2 ivined
dth 24th ‘ Did not wasve Bieenth condit f ilbw Jumed'
. 34th. 111, Did not waive fitteenth condition. Il:sue joined.
count. Seven pleas, viz. 25th.| 1v. Non compliance with tenth condition. ‘|Jcmu"rrer special. |Joinder,
Gth.| v. Fraud in clnim, Demurrer special.jJoinder.
97th.) vi. False swearing in account in writing. ‘Demurrer special.[Joinder.
~ 24th. v, do. do declaration on aath, {Demurrer special.{Juinder.
T fifth count, | |
20th.| 1. Loss not estimated &c. &c. iDemurrer special.|Joinder.
30th.| 11. Defendants did not waive tenth candition ..
5th as respects certificate of notary &c. E lssue joined.
count. Six pleas, viz. 31st. 111. Non compliance with teath condition. Demurrer special. [ Joinder
32d. {1v. Fraud in claim. Demurrer special. [Joinder.
:33d. | v. False swearing in accounat in writing. Demurrer specinl.|Joinder.
‘3ith.) v1. do. do. declaration on oath, {Demurver special.Joinder.

The
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The case was argued in Euster term last, by

Jack and Kaye tor the plaintiff. It will be convenient to
discuss—1st. 'Fhie objectious to the declavation 5 2dly. The
demurrers to the pleas; and 3dly. The demurrer to the re-
piication to the fifth pica, and the exceptions to that plea.
First count. ‘Vhe first objection to the declaration is, * that
“ Ihipple, to whose order the loss under the two policies
* was made payable, bas made no order to the plaintiff to
¢ receive the loss.”  This oljection is clearly untenable,
iVhipple is no contracting party, no right of action is vested
tu hit, and it would upon the most obvious rules of pleading
be inipossible to sustain a declaration in which he was made
a plaintiff. . The first count negatives the fact of a payment
either o the plaintiff or to IWhipple, which is quite sufficient,

If the defendauts bad paid IWhipple, it would be a matter of

defence.  Secoud objection—¢ That the plaiotiff bad no
““interest in the policies.” 'I'his objection is merely an
amplification of the first objection, and like it based upon

the assumption that Whipple is clothed with the right of

action, und not the plaintif.  The law is so plainly opposed
to this view, that gravely to argue the question would be a
mere waste of time.  Third objection—* That it does not
*“ appear by the count that the plaintifl delivered into the
*“ company his particular account in writing, signed with his
“ own hand and verified by bis oath &ec., according to the
‘ tenth condition.” ‘I'he teuth condition requires that the
ussured shall as soon as possible after a fire deliver ina
particular account in wriiing to the company of such loss,
signed with his hand and vetified by his cath; yet that part
of the tenth condition which requires the assured to declare
on oath that no other insurance was made on the same
property &c. is not limited as to time, and need not be made
simultancously withthat respecting the fire. Fourth objec-
tion—¢ That it does unot appear that the action was com-
*“ menced within twelveo months next afier the cause ofaction
“ accrued.” 'This objection is the sulject matter of a plea,
to which the plaintiff might have replied any matter which
he deemcd proper. The first count it will be recollected
differs from the fourth. In the latter a special averment is

introduced,
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introduced, setting forth the reasons why the action was not
commenced within the twelve months.  The matter of the
special averment in the fourth count might have been the
subject of a good replication to the plea, but the objection
cannot be urged against the first count. 'The first and se-
cond objections to the second count arc the same as those to
the first count, and have been already answered. "The third
objection to the second count is addressed to the averment—
+ I'hat at the time of the making of the policies &c. the cor-
« poration (the defendants) bad nomayor &e. upon whom pro-
¢ cess could be served.” This is a material, and of course
a traversable averment. It was not in the power of the
plaintiff to prosecute his action until there was some person
upon whom process could be served, and it was competent for
him cither to allege this in his declaration,and thas anticipate
the ground of defence which the defendants might set up, or
the plaintiff could make it the sukject of a replication in the
event of a plea requiring such areply. Fourth objection to
the second count—¢ That the plaintifi’ has not shewn how
 the defendants’ waived the tenth condition.” This is
clearly matter of evidence, and may be proved either ex-
pressly or impliedly from the conduct of the parties. It
is like the preliminary proof in an action upon a marine
policy—the waiver of which in all the precedents, is stated
as it is here. As to the fifth objection, the plaintiff has
averred performance of ali the tenth condition except
that portion of it which he alleges to have been waived.
Ttie sixth objection is so vague that it is impossible to sce
distinctly what the defendants mean by it. The exceptions
to the third count are all open to the same remark. Then
with respect to the objection to the fourth count, as to the
waiver of the fifteenth condition—the same arguments that
have been advanced in support of the allegation of waiver
of the tenth condition apply here. In fact the precedent is
taken from Chitty, and is continually used without objec-
tion. Demurrers to the pleas. Second plea— Refusal to
‘* permit extracts.” 'This plea sins against the principle f
t}le rule that the issue must be single. The tenth condi-
tion contains a variety of stipulations, each distinct in its

nature.
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nature. The defendants have alleged two refusals—1st. A
refusal by the plaintiff to deliver in an account in writing of
hisloss; 2d. A refusal to permit extracts to be made from his
books. This plea would therefore raise two issues, either of
which if found in favour of the defendants would decide the
cause. 'T'he matiers are quite distinct. In the first instance,
ull that is necessary is an account of the loss verified by the
plaintiff’s oath, and then, “if required,” there must be
further proof by the books; but the request to furnish the
further proof is a condition precedent on the part of the
defendants. The word “permit” implics a request, but
until such request is made there is no breach of the condi-
tion. ‘The defendants should have stated their plea in
clear and unambiguous language; if there is any am-
biguity in it, the construction must be against the party
pleading. The word * then” in a plea has been held to be
ambiguous. Slead v. Poyer (¢). Tt should Lave appeared
that the request to deliver an account from the books was
made to the plaintiff before action brought. By the
eleventh condition, payment is to be made within sixty days
after proof of the loss, and the defendants should have
shewn that they made the application {or further proof
within that time; becausc after the expiration of the sixty
days, without any request of further proof, the plaintift had
a right of action which counld not be divested. "The plea
is also bad for not stating positively that the plainift
had books of account: it only appears by inference.
Demurrer to the third plea. 'The traverse here is, that the
plaintiff is not interested to the whole value of the goods
insured ; a mere negative of the language of the declaration :
and it goes to this extent—that if the plaintiff’s interest in
the goods, or rather if the goods were not of the full value
described in the policies, if they fell one shilling below ir,
the action coonld not be sustained. But if he was interested
in any part of the goods, he is entitled to recover pro tanto:
the traverse is therefore clearly too large. If a plea tra-
verses more of an allegation than is material, it is bad as
being too large. Tempest v. Kilner (b). ‘T'he averment of
(a) 3 Doul. §- L.309. (b) 3D, § L. 407.
Vou. L. X interest
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interest at the time of effecting the policy, is sutisfied by
proof of interest at the time of the loss. Hammond on Ins. 71
Demurrer to the sixth plea. 'This plea is alnost unintelli-
gible ; it is also open to the objections urged against the
second plea; in addition to which it traverses the time, which
being laid under a videlicit is not material. Adnderson v.
Thornton (a). ThePpolicy has reference tothree descriptions
of proof: Ist. Examination under oath &c. ; 2J. Vouchers;
3d. Delivery of a particular account. By this plea the de-
fendants attempt to put all these in issue. If they wished to
put all these distinct and independent matters in issue, they
should have pleaded to each separately. ‘The consequent
prolixity of the pleadings is an objection of no force,
Demurrer to the seventh plea. ‘The allegations in this plea
are too general. It first states that the plaintiff did not as
soun as possible after the loss deliver in a particular account
of such loss, signed &c., and then goes on to state that there
appeared to be (not that there was) fraud in the claim. The
expression “ as soon as possible’ is very vague and uncer-
tain: it lacks that precision which the language of pleading
requires. The phrase ¢ there appeared fraud” is loose and
ubjectionable : there ought to have been a positive allega-
tion that there was fraud. Strictly speaking, the words
would almost imply the absence of actual fraud. The plea
ig also bad upon the ground of duplicity, and because it does
not confess and avoid ; forif there was uo fraud, there is not
sufficient admitted on the face of the plea to entitle the
plaintiff to judgment if there was a verdict in his favour.
Demurrer to the eighth plea~—False swearing in the declara-
ticn. It does not appear that there was any statement
marked A. The charge of false swearing ought to be so
clear and specific that perjury might be assigned upon it.
It ought to appear when and where the oath was made, in
order that the Court might judge of the charge of false
swearing. Reg. v. Nott (b). Lo Thurtell v. Beaumont (c),
which was an action on a policy, to which the defence was
that the plaintiff had wilfully set fire to the property, it was
held that in order to justify a verdict for the defendant, the
(a) 3 Q. B.277. (b) 4 Q B.G78. (<) 1 Bing. 339.
evidence
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evidence must be such as would support a criminal charge
against the plaintiff for the same offenee. Will it be con-
tended on the other side that if there had been an untruth
as to five yards of cloth, a hat, or a pair of gloves, all right
of action was gone? The meaning of the condition is, that
he shall not swear wilfully and corruptly false in any material
point.  Demurrer to the ninth plea—False swearing in the
account in writing. This plea is bad upon some of the
grounds urged against the eighth plea ; and in some respects
it is more ohjectionable, because it does not confine the false
swearing toany particular day. Demurrer lo the tenth plea—
Loss not estimated. The allegation of loss is divisible: if
the plaintiff proves a partial luss, he is entitled to recover ;
the traverse is therefore too large, and raises an immaterial
issue. 'I'he case of Tempest v. Kilner (a) is an authority
against the validity of this plea. This plea comprehends
not singly a traverse of the loss by fire, but also asserts that
there was no estimate. There ight have been a loss by
fice for which the plaintiff was entitled to recover, although
no estimates were made. Demurrer to the eleventh plea—
Fraud in the elaim within the tenth condition. This plea
aught to have concluded to the country, and not with a veri-
fication, because it does not introduce any new matter;
there was therefore a complete issue. Dentleyv. Goldthorp (b).
It the plea does more than deny the allegation of loss, it is
double; so that in either event the plea is bad. Summers v.
Ball (c). 'These demurrers cover all the pleas demurred
to, not only the pleas pleaded to the whole declaration, but
those pleaded to the several counts of the declaration.
Demurrer lo the replication to the fifth plea. 'The replication
shews that the defendants are a foreign corporate body, and
that they within twelve months afier the cause of action
accrued, refused to appear to any action which the plaintiff
might commence. Qur law provides no remedy to enforce
the appearance in our Courts of law, of foreign corporate
bodies. The issuing of a writ, where the defendants
refused to appear, would in such case be unnecessary and
useless ; for the plaintiff could not afier such refusal antici-

(a) 3 Doul.§& L.407.  (b) 1 C.B.377.  (c) 8 M.& W.596.
pate
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pate that they weuld appear if he issued a writ against
them. It is true they have eventually appeared, but they
have done so it seems only to raise a technical ohjection, as
to the action not having been commenced within the twelve
months ; whether, exXcept to raise this point, they would
Lave appeared at all is very questionable. The fifteenth
condition must mean that the plaintiff was to prosecute his
action, and that he was limited to a certain time to com-
mence the action thus to be prosecuted. But the defen-
dants’ refusal to appear put it out of the plaintiff’s power 1o
prosecute the action. It is by the act of the defendants’
refusal that the plaintiff was prevented from doing what
the fifteenth condition required him to do. Then surely
under such circumstances the defendants will not now be
permitted to take advantage of their own act, to bar the
plaintiff of his remedy. The case of Douglas v. Forrest (a)
shews, in a case where the plaintiff had not had power to
prosecute his action, the construction put upon the statute
of limitations, that the action shall be brought ¢ within six
‘‘years next after the cause of such actions or suits, and not
“after:’’ wherein it was held that the statute did not com-
mence to run while the plaintiff was not in a situation to
prosecute his action with effect. So in the construetion of
the fiftcenth condition, it must be held to contemplate a case
where the plaintift would have power fo prosecute the action
which was to be commenced within the year—this power to
effectually prosecute he clearly has not in our Courts as
against a foreign corporate body, unless the defendants
appear to the action voluntarily by their attorney. And it
is contended, that if he has not such power as to his claims
on the policies in question in any given case, in suits in our
Courts of law, the fifteenth condition is not applicable to
them. The objection to duplicity in the replication is
nntenable. The matters replied constitute one point. But
assuming the replication to be faulty, the fifth plea is bad in
substance, on several grounds : 1st. The fifteenth condition
1s only applicable to actions in Courts where, if an action
were commenced within the time limited by the condition,
(a) 4 Bing. 686.
the
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the plaintiff wonld have power 10 prosccute the same with-
out any act of the defendants to enable him to do so. The
condition implies that there is a cause of action; a Court
in which the plainiff has power to prosecute his claim, and
in which it would be sustainable ; and it then provides that
no action shall be sustainable unless the same be com-
menced within the time limited. Would the action be
sustainable in our Courts of law unless the defendants volun-
tarily appeared? It is contended that it would not. The
condition assumes that £ is in the power of the plaintiff to do
what it requires to be done. 'This it certainly was not in
this case, as regards our Courts of law, whatever it may
have been as respects Courts elsewhere. If the plaintiff had
the power and did not prosecute in our Courts, then there
might be reason to deem his claim invalid; bat not other-
wise. 'The plaintiff may be barrcd of his remedy else-
where, but it is contended that there is nothing in the
fiftcenth condition which deprives him of his action in our
(Courts, whether it were commenced before or after the
twelve months. 2d. The contract in the policies being
that of a foreign corporate body in Connecticut, and made
in that state, the fifteenth condition must have intended to
limit the time for bringing actions within the Courts of that
state, and those Courts only ; as that state was the place
of performance (namely payment) contemplated by the par-
ties. 3d. The fifteenth condition is void as being repugnant
to the tenth condition. By the latter, no specific time is
limited for the delivery by the plaintiff to the defendants of
the particularaccount ; it must be within a reasonable time.
This under particular circumstances may be more than
twelve months from the plaintiff ’s loss: cases may be sup-
posed in which it would be unrcasonable, nay impossible to
deliver the particular account within the twelve months;
yet by the fifteenth condition the action must be com-
menced within twelve months after the cause of action
accrued ; that is from the fire which occasioned his los:, and
the damage sustained at which constitute his cause of
action: so that taking the fifteenth condition as impera-
tively requiring the commencement of the action within

the
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the twelve months, it might in some cases require this
when by reason of the necessity on the plaintiff’s part of ful-
filling the requirements of the tenth condition, he would not
be in a situation to sue,and he would without any fault or
laches on his part be barred of his remedy. 'The one con-
dition cannot stand with the other. 4th. The fifth plea
goes to affect the remedy, and this must be governed by the
law of the place where an action is brought and a contract
is sought to be enforced. It affects the time within which
the action must be brought. Qur own statute of limitations
regunlates this. If these policies had been silent as to the
time for bringing the action, still if they were made in the
state of Connecticut they would in construction of law have
incorporated into them the law of the place, as explanatory
of the contracts in matters not provided for by them. Yet
this would not have affected the remedy on it in our Courts.
Neither should the fact of the policy containing a prescrip-
tion within itself alter the casc. In seeking the remedy,
our own presciiption must be looked to and none other.
Sth. The fifieenth condition is bad upon the broad ground
that it is contrary to the policy of the law ; its effect is to
oust the Courts of law and equity of their jurisdiction by
an unreasonable restraint. In the Earl of Mexborough v.
Bower (a), the Master of the Rolls says, ¢“ that parties can-
* not eontract themselves out of the right to have their dis-
‘ putes settled in Courts of justice.”” Causes which tend
to oust the jurisdiction of the Courts, are not binding on
the parties. 6th. Another objection to the fifih plea is, that
the not bringing the action within the twelve months is
mercly evidence of the invalidity of the claim. The fifth
plea attempts to set up the non commencement of the suit
within that time as an estoppel to the plaintiff’s claiming at
all; it is therefore bad. 7th. But the most obvious objec-
tion to this plea is, that it is pleaded to the whole declara-
tion, and is clearly bad as to the fourth count, which alleges
that the defendants waived and discharged the plaintiff
from the performance and observance of and compliance
with the fifteenth condition. The defendants by pleading
(a) 7 Beav. 132.
over
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over have admitted this allegation to be true, and they are
thereby estopped from now complaining that the action was
not brought within the twelve months; they having in effect
admitted by the pleadings that they had discharged the
pluintiff from the necessily of bringing it within that time.
The plea of non compliance with the fifteenth condition is
therefore bad as to the fourth count ; and if so, as the plea
is pleaded to the whole declaration, and is not divisible, it
is bad in toto. Powdick v. Lyon (a), Chit. P/.(5thed.) 703.
J. W. Chandler and Gray contra, The proposition that
the ouly mode of assigning a chose in action, so as to vest
in the assignee a right of action in his own name, is by a
bill of exchange or promissory note, is not entirely accurate.
Wilson v. Coupland (b), Farilu v. Denlon (c). But cven
if it were, the proposition would not reach our first and
second objections to the declaration. In the case of a
marine policy of insurance, it was decided that if D. be
insured, and loss (if any) to be payable to F., the latter
may in the event of a loss maintain an action in his own
name. 2 Phillips on Insur. 595. The contracting parties
here agreed that the loss should be payable to Whipple,
¢ modus et convenlio vincunt legem.” It seems then that
Whipple was clothed with the right of action ; the legal inte-
rest by agreement vested in him, and if he could maintain
an action in his own name upon the policies, the plaintift’
( Kelchum) could not. At any rate there is no averment of
an order from Whipple to Kelchum, to receive the money ;
which it is contended is essential—he having by agreement
between the parties been constituted the recipient. Asto the
third objection to the declaration, viz.: That the plaintiff has
not shewn that at the time he delivered in his particular ac-
count in writing of his loss, he also delivered in the declara-
tion and proofs required by the tenth condition ; that he did
not declare on oath whether any or what other insurance had
been made on the property &c. As no time is limited for
the performance of these acts, the law would imply a reasona-
ble time ; and therefore the declaration should have contained
an averment that these acts were performed within a
(a) 11 East. 566.  (b) 6 B. & Ald. 323.  (c) 8 B. & C. 395.
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reasonable time. The time in this case is laid under a
videlicet, the effect of which would be to give the plaintiff
an indefinite latitude in his evidence, and thus pos:pone an
investigation of the acts until all proof of them should be
lost ; thereby rendering the expiration of a reasonable time
a question which could not be 1aised. With regard to the
allegation of waiver of the fifteenth condition, as stated in
the fourth count; it will be recollected that the defendants
are a corporation, and sued as such, then an act of waiver
of the fifteenth condition not being incidental to the exercise
of their functions, or rather not being an act of such frequent
occurrence that the aflixing of the corporate seal would be
attended with intolerable inconvenience, the waiver would
require the authentication of the common seal. 8 T. R.280,
7 Jurist 656, Bing. N. C. <G5 et seq., Mayor of Ludlow v.
Chalton (a). The precedent is taken from Chitly, and he
subjoins a quere. But further observations now are unne-
cessary on this part of the case: they will more properly
arise when the exceptions to the fifth plea come on to be dis-
cussed. We will now proceed to the demurrers to the pleas.
Demurrer to the second plea.  'This plea is objected to upon the
ground of duplicity ; that it attempts to put several matters
in issue, namely, a refusal to deliver in account of loss,
and also a refusal to permit extracts &c. It is certainly a
rule in pleading that the issue must be single, but a variety
of facts, all constituting one entire proposition or ground of
defence, may be pleaded if they be dependant and connected ;
Chitty on Plead. (Ist vol.) 637 ; and it is another rule equally
well established, that whereever it is incumbent upon the
plaintiff to aver the performance of several acts, the per-
formance of all or any of these acts may be denied. But
it is contended on the other side, that this general traverse
has a tendency to multiply the issues; but the remedy pro-
posed, that is, to traverse by a separate plea the petform-
ance of each act, does not remove, but increases the
difficulty. Again, if the defendants were confined to the
traverse of a single aet, they would be obliged to admit the
performance of the acts not traversed, upon the principle
(a) 6 M. & W. 615.
that



iIx THE ELEVENTH YEAR oF VICTORIA.

that whatever is not denied is admitted. As the rules of
pleading are founded in good sense and sound reasoning,
any system of pleading by which a party is prohibited from
putting in issue the performance of an act which the plaintiff
ought to prove, seems to be in direct cooflict with those
rules. Demurrer lo the third plea. The object of this
plea was merely to put in issve the fact whether the
plaintiff were interested in the goods or not ; the averment
of that intercst under this issue would be matter of evidence
for the jury. Demurrer to the sizth plea. 'The arguments
already advanced in support of the second plea may be
applied in favour of the sixth, and it is not necessary to
repeat tliem again. But this plea may be sustained upon
the ground that all the allegations in it, which precede the
word ncvertheless, are in the nature of a profestando, which
means un admission—an admission of the facts as therein
stated—but not of the legal consequences sought to be ar-
tached, or their compliance with the terms required. "The
issuable part of this plea thercfore would be that portion of
it which alleges, that the plaintiff did not reasonably prove his
loss according to the tenth condition ; that is to say, that the
proof required by tho tenth condition was not furnished by the
plaintiff.  In this view then the issue is single, or to speak
ore correctly, the plea tends to produce an issue which would
be single. The plea is taken from a precedent in Chitly, and
there is no note subjoined suggestive of a doubt of its validity.
1 Chet. Pl 648,651,  Demurrer to seventh plea. The form
of this plea is also given by Chilly; the ¢bjection to it is
duplicity : 1st. because it denies the delivery of the account
of loss; 2dly. becausc it alleges that ¢ there appears to be
« fraud in taking the account:” the language of the tenth
condition is ¢¢if there appear any fraud, the assured shall
« forfeit all claim under this policy.” Now the material
issuable part of this plea is, that there appeared to be fraud
in taking the quantity of teas, ribbons &e. The defendants
have been more specific here than the rules of pleading
require : a general allegation of fraud would have been
quite sufficient. Fraud most generally is a compound of

facts and intents, and it never can be necessary to enume-
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rate all the facts and motives which constitute the crime.
1 Chitty’s Plead. 613, 9 Rep. 110, Hill v. Montagu (a ).
Demurrer to the eighth plea—False swearing. It was not
necessary in this plea to state before whom the false swear-
ing took place, as no person had a right by law to ad-
minister the oath; in fact it would be unlawful to do so,
and the person administering the oath might be liable to a
criminal information, and perjury could not ke assigned
even if the oath were wilfully false. The false swearing
which the policy contemplates, is not perjury in the legal
acceptation of the term: it intended that the oath should
be a statement of the truth according to the party’s own
knowledge ; and therefore we should maintain the position
(did it become necessary), that if the plaintiff swore to a
state of facts which he believed to be true, and he were
mistaken, for instance—if he chose to swear without due
inquiry or certain knowledge as to the value or loss of an
article, and he was mistaken, that would be false swearing
within the tenth condition, and would defeat the policy, while
at the same time it would not be perjury in law : unless the
construction were such, it wounld give the assured great faci-
lities for the commission of fraud. We contend that the
object of this plea is to make the insured use every precau-
tion to give a fair and just account of his loss, not to specu-
late upon the probability that he may escape detection. The
same arguments apply to the demurrer to the ninth plea.
Demurrer to the tenth plea. 'I'bis plea is demurred to upon
the same grounds that the third plea is, to which our
answer has already been given. Demurrer lo the eleventh
plea.  'The objection to this plea is, that it ought to have con-
cluded to the country. It is addressed to the second count
of the declaration, which omits the allegations that the loss
was estimated ; therefore this new material fact having
been introduced by the plea, it is rightly concluded with a
verification. Then with respect to the fifth plea, the re-
Pplication to it, the demurrer to that replication, and the
exceptions to that plea: these may be all considered to-
gether. The leading exception to the fifth plea is, that it

(@) 2M. & S.378.
sets
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sets up the fifteenth condition as an answer to all the
counts of the declaration ; and that as the fourth contains
an averment of waiver of the fifteenth condition, the plea
ebing inapplicable to that count, is therefore bad in that
particular; and being entire, is bad in fofo. Another
ground of exception against the plea is, that the subject
matter of it is not pleadable in bar at all, that if the action
had not been commenced aguinst the defendants until after
the lapse of twelve months from the time the cause of
action accrued ; this is merely a matter of evidence to be
submitied to the jury upon an issuc raising the question of
loss. Another ground is, that the fifteenth condition is
contrary to the policy of the law, and that it is repug-
nant to the tenth condition. In the first place it becomes
necessary to consider the objection that the fifteenth condi-
tion is contrary to the policy of the law. The proposition
is rather startling. The general rule of the common law
certainly is that parties may enter into any kind of contract
they please, provided that its object be not immoral, nor
have a tendency to wound the feelings of individuals, nor
contrary to legislative enactments, or the policy of the com-
mon law. Ln Mitchell v. Harris (a), Lord Chancellor Eldon
says, referring to « Halfhide v. Fenning. 1In that case there
‘“ was an express agreemeat that there should be no suit in
“ law orequity. Partics may so agree; and it is every day’s
¢ practice that if they do, they cannot proceed contrary to
“ the agreement. In that case the covenant would be a
“ bar ; here the only effect of it would be to give damages,
¢ but could not be pleaded in bar to the action. Has there
“ been any instance of a bill to compel parties to name
« arbitrators.” Here then we have the very highest
authority in favour of the legality of the fifteenth condition,
and it is of no consequence what form the contract
assumes whether it be called an agreement, a proviso, stipu-
lation or condition—the substance of all is the same. 'The
fifteenth condition is a reasonable one also for the defen-
dants to introduce into their policies,as a guard against
fraud. The parent institution is situated in a foreign
(e) 2 Vesey Jun. 129, 132.
country,
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conuiry, at Hartford in the state of Connecticut, removed to
a great distance from the place where the insured property
is. The premiums of insurance are very small, and it
would certainly be an extremely imprudent act on the part
of the defendants to contracta liability, which wight be
enforced against them afier a lapse of fifteen or cighteen
years, when accident or death had removed out of the way
all the witnesses, by whoin an available defence might have
been proved if the action had been promptly brought. The
exceptions in the statute of limitations apply to natural
persons only, and not to corporations: they are not loco-
motive bodies travelling from one jurisdiction to another,
so that the defendants could not protect themselves by a
plea of the statute. Fauliner v. Deluware and Raritan
Canal Company (a). Having established the validity of the
fifteenth condition, we pass on to the consideration of the
other grounds. This case has been compared to one falling
under the statute of limitations, with respect to which it
has been decided that there can be no cause of action until
there be some person upon whom process can be served.
But statutes of limitation or prescription only take away
the remedy ; they leave the debt or demand untouched.
So that Courts of law pay no regard to the statute of
limitations of a foreign country, and when parties invoke
the aid of their jurisdiction, they apply the remedy accord-
ing to their own forms of proceeding. But in the case of
a contract extinguished by the law of the place where made,
or by an original term or stipulation in the contract itself,
whether by mere lapse of time or otherwise, the law is dif-
ferent—the contract cannot be revived by a suit in a foreign
country. Slory on Confl. of Laws (2d edit.), 223. Tt is con-
tended on the other side, that although the contract disclosed
by the fifteenth condition would be extinguished at Hartford,
where it is made or was to be performed, yet when the remedy
is sought here a different rule ought to prevail. But the law
isvin direct opposition to this position. Story, J., in his Confl.
of Laws, p. 272, says * T'he general rule is that a defence
* or discharge good by the law of the place where the con-
(a) 1 Denie. N. Y. Rep. 441.

‘tract
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‘“ tract is made or is to be performed, is held to be uf equal
“ validity in every other place where the question may
* come to be litigated.” It seems to be admitted on the
other side that if the policies had been made in this Pro-
vince, and the plaintift had suffered twelve months to elapse
after the cause of action arose without commencing an
action, the fifieenth condition would have been a bar. Now
it is clear the policies were made in this country at the city
of Saint Jokn. In Pattinson v. Mills (a), before the House
of Lords, the Lord Chancellor said, *¢ 1f I, residing in Eng-
“ land, send down my agent to Scotland, and he makes
¢ contracts for me there, it is the same as if I myself went
“ there and made them.” The same rule has been held
to apply even to an English corporation contracting by its
agent in Scotland, for the contract takes eflcct asa contract
in Scotland. Story’s Conflict of Laws 237, Albion F. and
L. Insurance Company v. Mills (b)). Here the defendants,
by Mr. Balloch, their agent, made the policies in the city of
Saint Jokn. 'T'he plaintiff says he could not bring an action ;
in other words, he could not prevent the lapsc of twelve
months, the running of time against him, as the defendants
resided out of the jurisdiction of the Court; but surely
there is nothing in this argument: he might have sued out
a writ at any time after his cause of action accrued, and
thus have commenced his action; or he might have taken
proceedings in the Courts of the country where the company
is incorporated, within the term prescribed. He also takes
another ground, that the fifteenth condition is repugnant to
the tenth condition, but to \his the answer is plain: the fif-
teenth and tenth conditions must be read together, or with
reference to each other, and the obvious interpretations of
both is, that as soon as possible after the fire and before the
expiration of twelve months after the loss, the assured is to
deliver in a particular account of such loss or damage &ec.
The stipulation that no action shall be brought after the lapse
of twelve months from the time the cause of action accrues,
over rides this portion of the tenth condition, and limils the
construction to be given to the period referred toin the tenth.
(a) 1 Dow. & C. 333, (b) 3 Wils. & S. 218, 233.234.
Then
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Then with respect to the averment of waiver set out in the
fourth count. Before discussing the doctrine upon this point,
the nature of the stipulationsin the tenth and fifteenth condi-
tions may be briefly adverted to. Those contained in the
tenth conditon are conditions precedent ; that in the fif-
teenth is a condition subsequent: it therefore becomes thc
subject of a plea, or matter of defence. The plea
in such a case would necessarily admit, that the plaintiff
once had a cause of action which was well founded, but
which had since been divested by lapse of time. Hotham v.
The East India Company (). It therefore became unne-
cessary for the plaintiff to notice in his declaration the
fifteenth condition, and it is difficult to see how with pro-
priety he could make any allegation respecting it ; but he
has thought proper to do so. He alleges that the defendants
waived the performance by the plaintiff of the fificenth
condition, and that as the defendants have not traversed the
allegation, they have admitted the truth of it, and that the
fifth plea having been pleaded to the whole declaration,
which makes it applicable to the fourth count in which the
allegation of waiver is contained, the whole plea is bad.
The rule is this: whatever 1s fraversable and not traversed,
is admitted. Hudson v. Jones, note to Pimv. Grazebrook (b).
T'his allegation of waiver in the fourth count is mere sur-
plusage, extraneous matter, and not {raversable ; therefore
the defendants were justified in leaving it unnoticed-—they
were compelled to pass it by. This new fangled doctrine
of waiver, as Chief Baron Joy, in the case of Donnelly v.
Howie, in the Irish Exchequer, callsit, is comparatively
of modern date, and even as applied to the indorsers of
promissory notes and bills of exchange, as dispensing with
the necessity of presentment or notice of dishonour, is lat-
terly going out of fashicu. Campbell v. Webster (). What
were the defendants to waive in this case. The waiver of
preliminary proof in a marine policy is an event of frequent
occurrence, and may be either express or implied ; it is al-
ways of an act or acts the plaintiff' is bound to perform, prior
to his cause of action attaching—something in the shape of

a) 1 T. R, 638, (%) 2 C. B. 445. (&) 2 C. B. 258.
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a condition precedent. But the question again recurs, what
act was the plaintiff’ here obliged to do, the performance of
whiclithe defendantswaived. There was no compulsion upon
the plaintiff to bring his action within twelve months, or at
any time. Itisimpossibletoimagine in what form an instru-
ment of waiver in this case could be conceived—what would
be the language of it. No man can describe it. The cause
of action was exzlinguished by lapse of time : how could it
be revived by waiver ? 'The only possible way in which the
object could be achieved would be this : the defendants might
enter into a covenant with the plaintiff that if he should
bring an action on these policies after the lapse of twelve
months after the causc of action arose, they (the defendants)
would not plead thereto the fifteenth condition. 1If under
such circumstances anaction were brought, and the fifteenth
condition pleaded, then this covenant might be replied by
way of estoppel. It secems then that phe allegation of waiver
in the fourth count was mere surplusage, that the defendants
were not bound to answer it, and that the fiftecnth condition
set up as a bar in the fifth plea to all the counts was pro-
perly pleaded. 'The result therefore is, that the fifth plea,
which is pleaded to all the counts, would entitle the defen-
dant to a general judgment on the whole record.
Jack in reply.
Cur. adv. vult.
Cuirman, C. J. now delivered the judgment of the Court.
This is an action for breach of covenant upon two policies of
insurance, made under the corporate seal of the defendants.
The one, dated the 27th January, 1845, whereby for the
premium therein mentioned the defendants covenanted to
insure the plaintiff against loss by fire to the amount of
$4000, on his general stock of merchandize as therein stated,
from 27th January, 1845, unto 27th January, 1846, and in
case of loss the amount {0 be ascertained according lo the true
value of the goods at the time of the loss, and to be paid by the
defendants within sixty days after notice and proof thereof
made by the assured, in conformity to the conditions
annexed to the policy. This policy was indorsed by the
defendants on the 13th May, 1845, whereby they consented
that
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that it should cover merchandize either owned by the plain
tiff, consigned to him on commission, or in trust; and that
the loss, if any, was to be made payable to the order of Augustus
V. Hhipple. 'The other policy, made under the seal of the
said defendants to the plaintiff, was dated the 13th May,
1845, and was also for $4000, in addition to the previous
policy against fire, on the general stock of goods &c. of the
plaintiff; either owned by him, consigned to him on commis-
sion, or in trust, contained in the building therein mentioned,
in Suint John, from the said 13th May, 1845, to the 13th
November then next. The other terms of the policy are the
same as the first mentioned, with the same reference to the
conditions annexed thereto. This policy was also indorsed
by the defendants, whereby it was declared by the defen-
dants that the loss, if any, was to be payable to the order of
the said Augustus W. Whipple.  Objections to the declara-
tion. The declaratiog contains five special counts, in each
of which both policies are declared on, and in the first of
which the conditions annexed to the policies are set out in
full, and it is therein alleged that the said policies were made
“ and accepted in reference to the conditions thereto an-
«« nexed, which were to be used and resorted to in order to
s explain the rights and obligations of the parties therelo in all
¢ cases not therein otherwise specially provided for ;7 and it
is alleged in each of the other counts that the policies therein
set forth were made with reference to the same terms and
coanditions annexed, as in the first count is mentioned. Thus
the plaintiff has by his own shewing made the conditions in
question part of the policies, just as if they were included in
the instrurnents, and is estopped by his own declaration from
now contending that they are mere matters of form, not
intended as part of the contract ; and he was bound so to
declare, and to set out those conditions as part of the con-
tract, as they are necessary, having the effect of explaining
and controling the terms of the covenants contained in the
deed, and the doctrine laid down in the case of Forsley v.
Wood (a), clearly makes them part of the deed. This being
so, and several exceptions having been taken to each of the
(e) 6 T. R. 710.
counts
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counts in the declaration, as not containing sufficient aver-
ments to shew the plaintiff’s right to recover; we will first
dispose of these exceptions. 1n order to do this it will be
neccssary to advert to the conditions, to sce what is reqnired
of the plaintiff (in case of loss) to give him the right of
action ; for it is clear that he must shew by his declaration
that he has fulfiiled all conditions that are precedent to that
right. In the first place, he has in all the counts shewn the
deeds in full with the conditions, and has averred the loss
by fire, the interest in the goods destroyed, and the amount
of the loss, together with sundry other averments, which we
shall hereafter advert to in refercnce to the exceptions
taken. The first exception to each of the counts is, that
he bhas not averred that Whipple gave any order for the
payment of the loss, and it is contended that under the
terms of the indorsement on the policies the defendants
were not bound to pay any loss, without Whipple’s order ;
but the plaintiff has in the breach assigned to each count
alleged that the defendants had neither paid him the loss,
or replaced the goods &c., or paid the same to Augustus
. Whipple, and in the first and third counts it is added
“or to his order,” but in the second, fourth and fifth counts,
the words “or to his order” in the assignment of the
breach are left out ; but there is no objection taken to the
assignment of the breach in cither count: it is only for the
want of an averment that IThipple gave an order; and on
this point we are clearly of opinion that this averment was
not necessary. Fhipple was no party to, nor was his name
mentioned in the contract. He could” maintain no action
except as assignee; and no assignment of the policies to
Whipple is alleged, consequently he could have no legal
right to recover in his own name the money insured, and
there is nothing in the record to shew he had any legal
interest in the property insured: the indorsement amounts
only to a consent on the part of the defendants that the loss
(if any) might be made payable to Whipple’s order; but if
Whipple gave no order, and never had any right transferred
to him by the plaintiff to do so, then the loss still remained
payable under the contract to the plaintiff; and* therefore
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we think there is nothing in this exception. Jf the defendants
had paid Whipple, that fact might have been a good answer
to the present action, and so pleaded by the defendants.
As to the second exception, ‘¢ that it does not appear that the
“ plaintiff was interested in the goods destroyed at the time of
“ the loss, or that he had sustained any injury by the fire.”
This was not much urged by the defendants’ counsel, and we
think there was nothing in it, aAd the interest is sufficiently
averred in all the counts. The third exception to the first
count is, that the plaintiff has not shewn that at the time he de-
livered in his particular account in writing of his loss, ke also
delivered in the other declaration and proofs required by the
tenth condition—contending that they should all have been
delivered in at one time, or it should have been averred that
the proofs were delivered in within a reasonable time, and
as soon as possible, and some reason shewn for delay. Now
all the tenth condition requires as to time, is that notice of
the loss shall be forthwith given, anll that, it is averred was
done; and all that the condition afterwards requires to be
done is merely that it should be done as soon afler the notice
as possible, and the plaintiff avers that “ as soon after as
*¢ possible,” that is, on the 20th August, he did deliver in a
particular account of the loss under oath, and did after the
said fire, according to the said condition, that is, on the 27th
March, 1846, do all the other acts that the tenth condition
requires to be done by the assured—detailing what he did in
compliance therewith prima facie to make the loss payable ;
and as this is not required to be done within any specified
time, we think this objection cannot be sustained. The
uext and fourth objection is, that it does not appear that
Scovil, the notary who gave the certificate, was not related to
Whipple ; but this is answered by there being nothing to
shew that PPhipple wasin any way interested in the insu-
rance. The next objection, which is the fifth in number, is
already disposed of in our remarks on the third—the per-
formance of such parts of the tenth condition as are only
required to be done on request, need not be averred by the
plaintiff in the declaration. As to the sixth objection to the
first count, that it does not appear that the action was com-

menced
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menced within the term of lwelve months next after the cause of
action accrued. On this point we are clearly of opinion it
was not necessary that the plaintiff in his declaration should
shew this, and that it is a matter of defence for the defen-
dants to plead. This indeed was admitted by the defen-
dants’ counsel, Mr. Chandler, in argument, on the authority
of Hotham v. The East India Company(a); for the fifteenth
condition is clearly a condition subsequent, and the right of
action having once fairly vested, it could only be divested
under this condition by subsequent lapse of time, and there-
fore becomes a matter of defence; prima facie however it
would seem by this count that the action was brought within
the twelve months—for the declaration is entitled of Hilary
term 1847, and it is alleged that the proofs were furnished
in March 1846, and sixty days from that time would have to
clapse before action could be brought ; for we think it clear
that the twelve mouths do not begin to run until the right of
action accrues, and that®is only after the expiration of sixty
days from time of proof. There is nothing in the seventh
objection. As to the objections to the second count of the
declaration, the first and second ave disposed of by the deci-
sion on the objection to the first count. As to the third ob-
jection to the second count: supposing this objection to be
right, that the averment objected to is immaterial, yet that
would not make the count bad in substance, as it shews no
defect in the plaintiff ’s right of action, and if it is immaterial
the defendants should not traverse it in their plea, and it might
be struck out as surplusage, and yet the count be good ; and
therefore the objection cannot avail. ‘The fourth objection
to this count is, that the plaintiff has not shewn how the de-
fendants waived the performance by the plaintift of that part
of the tenth condition therein allecged to have been waived ;
but we think this averment is well enough, and it is a fact to
be proved before a jury, and if the evidence does not make
out such a waiver in law as will bind the defendants in such
a case, then the plaintiff would fail in establishing this very
material allegation. In cases of insurance a waiver of cer-
tain preliminary proofs required by the strict letter of the
(a) 1 T. R. 638,
condition,
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condition, may be effected by acts of the assurers even with-
out a deed under seal; a train of circumstances tnay amount
to such a waiver, so as to release the assured from the ne-
cessity of procuring such proof: this is shiewn in Phillips on
Insurance. As to the fifth objection to this count, it appears
to us that the plaintiff has averred performance of all the
other parts of the tenth condition that he was required to
perform (except so much as he says was waived) ; and if so,
this objection is not sustainable. The sixth objection to the
sccond count does not sufficiently point out in what respect
the acts therein mentioned are not in accordance with the
tenth condition, nor did the counsel in argument shew this,
We do not see any thing to sustain this point. No further
observations are nccessary as to the other objections to this
count, which, where not immaterial, are already answered.
As o the objections to the third count, some questions might
possibly arise whether the averment of the performance of
the conditions precedent are sufficiently particular, but we
dcem it unnecessary to examine it very minutely: the case
does not turn on it, and all that we need now say is, that we
are not satisfied as to the validity of this one objection, and
the others have been already disposed of. There is only
one other objection indeed to the declaration which we deem
it material to dwell on, and that is certainly an important
one: it is that to the fourth count, which applies to the al-
leged waiver of the fifteenth condition. The averment itself
we consider quite an unnecessary one for the plaintiff to have
made in his declaration—there is no adwission to render it
necessary except that implied from the averment itself. 1t
has been inserted in one count only, and we will not say im-
prudently, as the plaintiff might not be quite sure from what
time the twelve months would be held to run; and if aware
that the objection existed and would be insisted on, might
think it as well to anticipate it himself, and meet it in one of
the counts. The fifteenth condition is as follows : ¢ It is
* furthermore hereby cxpressly provided, that no suit or
‘ action of any kind against said company for the recovery
‘ of any claim upon, under, or by virtue of this policy, shall
* be sustainable in any Court of law or chancery unless such

‘“ suit
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* suit or action shall be commenced within the term of twelve
“ months next afier the cause of action shall accrue; and in
“ case any such suit or action shall be commenced against
* said company after the expiration of twelve months next
‘ after the cause of action shall have accrued, the lapse
* of time shall be taken and deemed as conclusive evi-
* dence against the validity of the cluim thereby so at-
¢ tempted to be enfurced.” Thinking as we do that the
causc of action did not accrue until the alleged default in
payment was committed by the defendants—namely, at the
end of sixty days after the fulfilment of the precedent requi-
sites of the tenth condition—it would not appear by the other
allegations of the count that the action was brought after the
year: the declaration is entitled of Hilury term 1847, which
is within twelve months of the time when the proofs required
by the tenth condition arc alleged 1o have been presented,
which is stated as the 27th day of March, 1346. It is true
this day isalleged under a videlicit, and the plaintiff would not
be tied down to proving the exact day, but still thereis nothing
in the count to render an averment of the waiver necessary,
and we have great doubts whether the averment itself is
not immaterial. ‘T'he averment is in the following terms:
¢ Aad the said plaintiff avers that afterwards, to wit, on the
“ day and year last aforesaid (which was on the 27th March,
¢ 1846), to wit, at &c. the said defendants waived and
« discharged the said plaintiff from the performance and ob-
¢« gervance of and compliance with the fifteenth condition,
« pumber fifteen, annexed and referred to respectively by
¢ the said policies in this count mentioned.” Although it
is there alleged that the defendants waived the compliance
with the fiftecnth condition, it dues not appear in the de-
claration that the plaintiff was under the necessity of
availing himself of the waiver, though the plaintiff was of
course aware thereof, and that it would so appear in his
cvidence. The averment seems indeed put in for the pur-
pose of meeting a defence which the plaintiff might have
Leen apprehensive would be relied on, without distinetly
pleading this condition, on other issues not referring to it;
for instance, on an issue involving the question of loss or
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no loss by fire within the terins of the policy, part of the
condition being that in case of action brought afier the ex-
piration of the twelve months, the lapse of time shall be
taken and deemed as conclusive evidence against the validity
of the claim thereby so attempted to be enforced. Indeed it
is one part of the plaintiff’s own argument, that the fifieenth
condition was not pleadable in bar, but only matter of
evidence as to the validity of the claim. It may be, but we
are not informed on the poiat, that the strict rules of the
Englisk Courts in regard to the division of actions and the
pleadings therein, especially in actions of covenant, do not
prevail to the same extent in Connecticut, where the com-
pany was incorporated, or in other states or places where
these policies might be put in suit, which may account for
the peculiar terms of the condition just recited. The
plaintiff however having made such an averment, whether
necessary or not, it would seem to follow that the defen-
dants might traverse it, and that an issue joined thereon,
if found for the defendants, would defeat ithe action on this
count, on the rule that though the issue be immaterial, yet
a repleader would not be granted in favor of the plaintiff
who chose to insert such an averment in his count—Steph. on
PL. 110, «“'The Court never grants a repleader in favor of
“the person who made the first fault in pleading.” On
this question however, or any which might arise as to a
judgment non obstante verediclo, it is unnecessary to enter
further, as we are all of opinion that if the action was not
brought until after the expiration of twelve months (in
which case only, looking at the whole declaration, the point
would be material to the result of the action, brought up as
it is in the proper way by one of the defendants’ pleas), the
averment of waiver is quite insufficient to take the case out
of the operation of the fifteenth condition. The condition
1s evidently a condition subsequent, not precedent, operat-
ing by way of defeazance (going to defeat a cause of action
once existing), and notwithstanding the words in the latter
part of it, declaring that the lapse of time shall be deemed
conclusive evidence against the validity of a claim sought to
be enforced after the expiration of the twelve months, we

are



IN THE Ereventid YEaR orF VICTORIA.

are clearly of opinion that in an action of covenant at least
the bar should be pleaded. It is true that the condition is
evidently framed with a view to a more effectual operation
than that produced by the statute of limitations, which is
held to bar the remedy only, not the debt—not to extinguish
the plaintiff’s right of action, but merely to suspend it;
which may be the reason that advantage can only be taken
of the statute by pleading specially, although there be a
general issue, and it appears on the face of the declaration
that the action was not brought within due time. How it
might be if a similar condition were annexed to a policy not
under seal, on which assumpsit might be brought, and
where the defendants might plead the general issue—
whether the defendants could have the benefit of this condi-
tion upon the general issue as conclusive evidence agninst
the validity of the claim, we are not called on to determine,
as in the case before us there is and could be no general
issue, and every matter in bar must be specially pleaded.
The objection we feel, is not merely one of form but of sub-
stance : if the plaintiff could in any manner avail himself in
pleading of a waiver of the condition, he would bhe bound in
his averment to shew how and when such waiver was made,
and that in the manner alleged it was binding on the defen-
dants. The averment of dispensation with a condition
subsequent by way of waiver, is something new to us in
pleading, for which no precedent has been cited. It is true
we find the expression in familiar use, that the defendant
has waived the defence given by the statute of limitations,
where the statute is pleaded and a subsequent promise
proved ; but we have never met with the term in any form
of declaration or replication in order to take the case eut of
the statute. If the demand or undertaking prima facie
barred by the statute of limitations, be revived by a new
promise in assumpsit or debt on simple contraet, it is not®
necessary or usual to reply the new promise, but to rely on
it as reviving the old ; and all the other forms of replication
to the statute go to shew the case to be within one of the
exceptions, or that the action was brought within the proper
time. By the old statute of limitations there was no limit
prescribed
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prescribed for.an action on a specialty, but in the present
English statute for the further amendment of the law, 3 & 4
Wm. 4, ¢. 42 (and in our Act of Assembly 6 /m. 4, c. 51),
where the time for bringing such actions is limited to
twenty years, with a proviso that in case of written ac-
knowledgment &e. the action might be maintained within
twenty years after such acknowledgment, it is enacted that
such acknowledgment might be stated by way of replica-
tion ; that is, the plaintiff sets out the acknowledgment
relied on as an answer to the statute when the statute is
pleaded. We cannot understand in what manner a waiver,
properly speaking, of the fifteenth condition could be made
except by not pleading it : and if the defendants have given
any binding undertaking not to take advantage of the con-
dition, if it was not of such a nature as to revive the
eriginal covenant, we do not see how such undertaking
could avail except by way of motion to set aside a plea of
the fifteenth condition, on the ground of fraud or by way of
action for the breach of it.  If however it could avail in this
action as a dispensation of that condition, without doubt the
proper mode of setting it up would be by way ef replieation
when the condition was pleaded. How after the expiration
of the twelve months, if the bringing the action was not
delayed by any fault of the defendants or unavoidable cause,
the defendants (a corporation) could be held liable unless
by some new instrument under seal, of which profert should
be made, is not very apparent ; but if so, the when and how
should appear on the record. We do not wish it to be
understood as our opinion, that the plaintiff might not and
ought not to have alleged in his declaration any valid
contract or obligation, if any such were made, whereby the
defendants agreed to hold themselves liable to an action on
the policies, though bronght after the twelve months, not-
withstanding the terms of the fifieenth condition : without
doubt, if any such contract or obligation was made in refer-
ence to the former contracts on the policies, the whole might
form one cause of action, and be properly declared on as
such; but the objection is, that the declaration sets out no
binding contracts as the cause of ac:ion, but the policies them-

selves
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selucs with the conditions thereto appended. The averment is
therefore insufficient or superfluous.  If the former, and it
be essential, the count is bad. If either insuflicient or su-
perfluous, we do not on consideration see that it could
prevent the defendants from setting up the fifteenth condi-
tionias a plea to this as well as the other counts, if the
condition itself be binding: this point however more pro-
perly arises on the special demurrer to the replication to the
fifth plea, where the objection is taken to the plea on this
ground. As to the argument that was used by the plain-
1iff’s counsel, that the fifteenth condition is against the
policy of the law, and therefore not binding, this can never
be sustained. There are many and good reasons in cases
of insurance against fire, why the assurers should introduce
such a condition into their policies; they are always liable
to fraud being practised vpon them, and it is very often
extremely difficult to detect the fraud, or to get evidence to
substantiate it in a Court of justice, and the greater the
lapse of time the more difficult would that be. If there is
no dispute, the assured is entitled to the amount of his loss
immediately it becomes payable. If there is a dispute, and
he lays by for more than a year after this right of action
acerues without commencing a suit, that in itself would in
the minds of the assurers create a strong suspicion that
something was wrong, and that the assured was fearful of
trying the question while all the circumstances were fresh
in the recollection of witnesses, or while witnesses were on
the spot and could be had: we therefore think it a wise and
provident precaution to take—such as the assurers are
legally justified in—to limit in the terms of their policies
the time within which actions shall be brought, as a neces-
sary protection to themselves against fraud; and they have
as much right to make such a stipulation as the terms upon
which only they will take the risl, as they have to introduce
any other condition; for the contract is voluntary, and they
have a clear right to stipulate their own terms. Another
argument used against the binding effect of the condition
was, that the defendants are a foreign company, and the
printed conditions are merely applicable to their own

Vou. L. Aa country,
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country, and can be put in force only by their own Cou‘rts ot:
justice, but are not binding here—if contrary to the policy of
onr laws; but this is a fallacious argument, and founded
upon false premises. In the first place, the record does
not establish in which country the policy was made: some
of the counts allege it to have been made in Sain? Jokn,
and some in a foreign country, but in which country it was
actually made is not shewn. Nor do we think it can make
the slightest difference in this case, unless it could have
been clearly shewn that it was made in a foreign country,
and that the laws of that country in respect to its operation
were different from ours, and that by the laws of that
country this condition was held not binding. In that case
there might have been something in the argument, but as
nothing of that kind was shewn or pretended, we must look
at it as if made in Saint Jokn by an agent of the company ;
and if so, we must deal withit in everyrespect asif both partics
were British subjecis contracting in this Province. In this
view of the case then we are of opinion, if the fourth count
be not bad on account of the insufficiency of the averment
in regard to the fiftecnth condition, the defendants were
nut bound to traverse this averment, but night notwith-
standing the averment plead thereto the bar arising on that
condition.  Fifth plea and replication thereto : Having gone
through the exceptions taken to the different counts in the
declaration and disposed of them, we will advert to the
defendants’ fifth plea, the replication thereto, the demurrer
1o that replication, and the exceptions taken to the plea in
answer to the demurrer; for if the fifih plea is good, and
is not sufficiently answered by the replication, it is a com-
plete bar to the whole action, and judgment for the defen-
dants on this plea will dispose of the whole, and make it
unnecessary to go through all the various points: raised on
the other pleas, except as to thie question of costs. The
fifth plea is to the whole declaration, and in substance sets
up the fifteenth condition of the policy as a bar to the
action ; that is, it first sets out the fifteenth condition, and
then goes on to say that the said several supposed causes
of action: (if any) did not nor did any of them accrue to-the

plaintift
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plaintiff at any time within the term of twelve months next
before the exhibiting the bill of the said plaintiff against
the said defendants &c. Now if on the view we have taken
of the fifteenth condition this plea stands good, and not suf-
ficicntly traversed or avoided, it is a clear bar to the plain-
tiff ’s recovery. Then let us see what are the objections
taken by the plaintiff to this plea. The first is, that it is to
the whole declaration, and has not traversed the averment in
the fourth count, that the defendants waived thefifteenth con-
dition hereset up as a bar to the action; and there is no doubt
this objection would be good if that averment ia the fourth
count could be sustained, but for the reason we have already
stated this objection fuils. The second objection is predi-
cated altogether upon the construction of the fifteenth con-
dition contended for by the plaintiff’s counsel in the argu-
ment ; that is, that it applies only to actions brought in any
Court in the foreign state where the policy was made; and
is already answered. The third objection is, that the fif-
teenth condition does not amouant to an estoppel to bringing
the action, but is merely a matter of evidence for a jury
against the plaintiff that no loss has been sustained, bug
we think it is clearly pleadable as an effectual bar to the
action itself as much so as the statute of limitations is in
any case. The fourth objection is founded upon the alle-
gation in the second count of the declaration, that therc
was no person representing the defendants in this Province
upon whopl process could have been served, which not
being traversed by the plea is admitted ; but this admission
does not shew any reason or cause whatever why the plain-
tiff could not commence his action, and have continued it
until the defendants did appear; for uniil, the action was
commenced they had nothing to appear to, and as the
second count alleges the contract to have been made in the
foreign state where the defendants are incorporated, there
i¢ nothing to shew why the plaintiff should not have sued
them there within the time, and if they would be protected
there where the contract was made, by the condition after
the lapse of time, they would be equadly so here. The
fifth, sixth, seventh, ninth, tenth and twelfth objections

require
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require no fyrther remarks: they cannot be sustained.
The eighth objection is founded on the voluntary appear-
ance of the defendants to this action, which it is contended
estops them from pleading the lapse of time, after admit-
ting (by not traversing) the allegation in the second count,
of there being no one in this Province upon whom process
could be served for the defendants; but nothing can be
made of this. The eleventh objectionis, that the plea should
have stated that the cause of action did not accrue within
a year before. the commencement of the action and not before
the exhibiting of his bill ; but there is clearly nothing in this—
the exhibiting the bill is on the record prima fucie the com-
mencement of the*action, but where time is material the
plaintiff may reply the process issued beforc the first day,
or the defendants might show process issued after the first
day of the term, and have a special entry on the record to
that eflect: we are therefore of opinion that the plea is
good. And this brings us to the replication of the plaintiff
to this plea, and the demurrer thereto. This replication
commences by an admission in fact, that the action was not
dbrought until after the expiration of twelve months from
the time of the causes of the action accruing as stated in
the plea, and it then goes on to allege that no action could
have been sustained within the twelve months against the
defendants, unless the defendants had voluntarily appeared,
they being all the time a foreign corporation, having no
person in this Province upon whom service of process could
have been made, and there being no means by which the
defendants could have been brought into Court; the
plaintiff then avers that although he was ready and willing
to have proseeuted his claim within the twelve months, yet
the defendants refused to appear, by means whereof no
action could have been sustained. The plain answer to this
replication is, that the premises do not warrant the conclu-
sion drawn from them, or that the conclusion is not sufficient.
_Notwithstanding all that is alleged, process might have been
wssued within the twelve months and duly returned, which
woulfi have beemma commencement of the action in this
Province : whether duly served or not was nothing to the

purpose.
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purpose.  The plaintiff could never have contemplated
maintaining this action and recovering in this Proviace, un-
less the defendants consented to appear. 'This replica-
tion thercfore we think bad on this ground alene, indepen-
dent of the other grounds of demurrer tuken; and if so,
and the plea stands good, judgment must be for the defen-
dants upon this demurrer. In which case, as we have
before observed, it is only necessary to go into the questious
arising upon the other pleas as a matter of costs, as it
scems to have been admitted on both sides that the action
was not commenced within time, according to the fifteenth
condition ; and if so, the plaintiff’ could not get rid of the
difliculty by any amendment he could make. We will how-
cver state the opinion we have forined on the other pleas
and demurrers, on tlie best consideration we have been
enubled to give to them.  Demurrers to defendants’ pleas—
As to sccond plea : the defendants in this plea to the whele
declaration say, that after the fire, that is, on the 26th
August, 1845, the plaintiff was required by the defendauts
to deliver in an account in writing under his hand, verified
by his oath and by his books of accounts and other proper
vouchiers, and to permit extracts and copies to be taken res-
pecting the loss, but the plaintiff neglected and refused so to
do. Now the plaintiff in his declaration bas not averredinany
of the counts, that he verified the account he delivered in of
his loss by his books of accounts and other proper vouchers, or
that he permitted extracts and copies to be made, because
this was not a necessary averment for him to make in the
first instance, the tenth condition only requiring such proot
to be furnished in case it should be required, and therefore

the neglect or refusal of it in such a case made it a matter of

defence to be pleaded ; and this is just the course the defen-
dants have pursued. But the plaintiff by bis demurrer says
the plea is double, because it puts in issue two facts: first,
that he refused to deliver the accounts &c.; and secondly,
that he refused to permit extracts &c. to be taken from the
books. But these are only two facts tending to establish the
same one point—the second follows from 4he first, and what
do they both amount to? Why, that the plaintift’ has not,

- although
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although requested, performed that part of the tenth condition
which he was bound to do if requested—namely, to deliver
in an account verified by his books of accounts and other
vouchers, and permit copies and extracts of such books and
vouchers tv be taken,. ‘The plaintiff might if he pleased
have traversed the whole request as broadly as it is laid, and
the defendants would be bound to proveit; or the plaintiff
might plead performance of what it is alleged he was re-
quested to do, and the proof would lie on him. 1f the proof
in both cases lay on the defendants there might be some rea-
son in the objection, but not as the matter stands. Suppose
the request were put in two pleas instead of one, the finding
of an issue on either in favor of the defendants would defeat
the action; but the finding of one for the plaintiff would not
be important if the other was found against him. True, he
might have different issues on the two pleas—he might plead
performance as to the verification of his account by his books
and vouchers, and traverse the request to permit copies and
extracts; but this would impose a less burthen of proof
on the defendants than is now done, and would be rather
advantageous to the defendants than otherwise. The per-
mitting copies and extracts to be made seems so intimately
connected with the exhibition of the books and vouchers by
way of preliminary proof, that we can hardly suppose one
would be required and the other omitted, or one performed
and the other refused: they appear to us properly to form
the matter of one plea, and the plea therefore not objec-
tionable on the ground of duplicity. 'We think also there is
nothing in the second ground of demurrer, as the require-
ment is alleged to have been made after the fire, with a day
and place mentioned when and where the request was made,
under a videlicit (which is according to the form of such a
plea, given in Chitty). The third, fourth, fifth and sixth
grounds of demurrer, appear to us equally unsustainable, as
not founded upon any precedent or authority in pleading.
We therefore think this plea is good, and judgment should
be for the defendants on this demurrer. As to the third
plea, which is ako to the whole declaration, it is simply
that the plaintiff was not interested in the goods &ec.

insured
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insured to the whole amount insured thereon, and we think this
plea bad in not adding after the words, *te the amount of
“ monies insured thereon,” the words * or any part thereof,”
for if the plaintiff was interested in any part of the goods in-
sured, he was entitled to recover to the amount of loss he
sustained by virtue of such interest. The traverse therefore
by this plea is clearly too large, and is in fact immaterial ;
and therefore we think that judgment should be for the
plaintiff on this demurrer. As to the sixth, thirteenth,
cighteenth, twenty fifth and thirty first pleas, pleaded res-
pectively to the first, second, third, fourth, and fifth eounts
of the declaration separately—they are all similar (o each
other, and the questions arising on the demurrers to each of
them are the same, and the Jdccision of one will govern all.
‘The first count in the declaration avers a performanee by the
plaintiff of all the acts (stated in detail) which the tenth
condition requires to be performred by the plaintiff to give
him a right of action, without any request by the defendants,
and the sixth plea, which is to this count, in the first place
traverses the performance of ull those acts, detailing them
in the very language of the declaration; and this, it is
contended by the plaintiff, in support of the first ground of
demurrer, to be duplicity, because a traverse of any one of
those acts would be in: its¢lf an answer to the action, the
plaintiff being bound to perform the whole to give him the
right. Now this is: true ; but what is the main point that
all those separate acts are to establish? It i the right of
action by a fulfilment of the tenth condition. The defen-
dants say to plaintiff, You are bound te perform all the acts
which the tenth condition requires, and our defence is, you
have not done any of thenr; but as this-is an action of co-
venant under seal, we cannot plead the general issue as in
other actions, and so put the whole at issne ; but we have a
right to say by traversing them- in detail, you have not per-
formed any of them, by which we- will put you to prove them
all. And this the defendents have a clear right to do ; for
if they pleaded the non performance of only one or two of
those acts, they would admit by'such a pleathe performance
of all the rest, and their defence would then tarn only upon

the
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the peiformance of those one or two acts, when iu fact the
})li\il;tiﬂ-is bound to shew that he has performed the whole
before he brings his action; and it is no answer to say, the
defendants may traversc them all separately in separate
pleas, for by the commeon law he is not entitled to plead se-
veral pleas—it is only under the statute this right is given,
and then only with the leave of the Court ; but at common
law the defendants have a right to put in issue by the same
plea every thing that is necessary to the plaintifi’s prima facie
vight of action, which in other actions the plea of the general
ixsne does, but in covenant, as there is no general issue ad-
missible, the defendants must separately traverse all the
allegations in the plaintifi’s declaration whicl are requisite
to shew their right—if they mean to put them all in issue.
We at first had some doubts on lovking at this plea, whe-
ther the objection for duplicity was not sustainable, but
on looking into the aathorities we incline to think it is not.
The defendants then, after traversing all the allegations in
the first count of the declaration as to the performance of the
tenth condition, go on to statc that aithough the plaintiff did
deliver in an account and declaration on oath, aud a certifi-
cate cf Scovil, yet he did vot duly, properly or reasonably
prove his loss &c. according to the tenth condition ; and this
the plaintiff contends, in the seconl ground of demurrer, is
ambiguous, as it does not shew in what respect the proof was
defective ; but the defendants have, in the previous part of
the plea, in express terms denied in the language of the
coundition itself, that the plaintiff delivered in such anaccount,
declaration and certificate as that condition requires, and
the subsequent part of the plea merely amounts to an
admission that some account, declaration and certificate
were delivered, but not conforinable thereto ; and this raises
the question to be tried, whether they were according to
that condition or not, upon which there is nothing to prevent
the plaintiff taking issue. If indecd the plaintiff was at
liberty to reply a waiver or other excuse for not performing
any of these particulars required by the tenth condition as
prclimenary to the action, there might be seme reason for
separate pleas, but as he alleges performance of the whole,

a
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a waiver or excuse of any part would be a departure, and
vitiate the replication. The form of the plea is certainly
singular, but it is copied exactly from Chitty, and when
examined seems free from the objection taken: we think
therefore the judgment should be for the defendants on this
demurrer, and alro on the demurrer to the thirteenth,
eighteenth, twenty fifth and thirty first pleas. Then as to
the seventh, fourteenth, nineteenth, twenty sixth and thirty
second pleas, pleaded respectively to the first, second, third,
fourth and fifth counts of the declaration separately, they
being all the same, the decision upon the demurrer to one
will dispose of all. The ground of demurrer is duplicity,
in this, that it first traverses the allegation in the declara-
tion of the delivery of the account of loss ; second, it also sets
up fraud : either of which would be a good defence ; but the
gist and point of this plea is fraud only, and the traverse of
the delivery of the account of loss is in conjunction with and
in support of the charge of fraud ; for this allegation in the
declaration is intended to shew a compliance in that respect
with that part of the tenth condition. Now the account re-
quired by that condition is a truc and correct account, and
if there is any fraud in taking it, it is not a delivery of an
account according to the terms of that condition. If there-
fore the defendants had not traversed that allegation in the
declaration in order to set up fraud, it would have stood as
admitted in the pleadings that the plaintift had complied with
that part of the condition, which would have been inconsistent
with the subsequent part of the plea alleging frand in ma-
king up that account. The defendants therefore have very
properly traversed the delivery of such an account as is al-
leged in the declaration, which they explain by saying that
in the claim made for the loss by the plaintiff, there appeared
fraud in taking the account &c. within the true intent and
meaning of the tenth condition ; and this plea agrees with
the forms given in Chilly, although it is true no case has been
cited, nor can we find any, where these particular forms have
undergone any judicial investigation. As to the eighth plea,
which alleges false swearing in the declaration made by the
plaintiff on oath, to wit, in the statement A. annexed to the

Vor. L Bo declaration,
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declaration, without cxpressly averring that any such state-
ment was annexed, or saying when, where, and before whom
the oath was made, or in whut particular part of the statc-
ment ; we think, to say the least, that it is so very doubtful,
that we are not prepared to pronounce in its favour;
probably had it been material, we should have suggested an
amendment, as the defects are all such as could probably
have been supplied : as now advised our judgment will be
for the plaintiff on the demurrer to this plea, and also on the
demurrer to the sixteenth, tweniy fourth, twenty eighth and
thirty fourth pleas, which are similar. For the same or
similar reasons, the ninth, fiftcenth, twentieth, twenty
seventh and thirty third pleas are objectionable, and our
judgment also must be for the plaintiff on the several
demurrers to these pleas. The tenth, seventeenth, twenty
second and twenty ninth pleas, pleaded respectively to the
first, second, third, fourth and fifth counts separately, are,
we are clearly of opiuion, ull bad, for the reasons mentioned
in the first groumd taken in support of the respective de-
murrers to these pleus.  'Fhe issue tendered by each is
certainly too large, and does not go to the whole cause of
action, but merely to the amouut of the plaintifl”s loss, which
is a matter of evidence for a jury, and though the plaintift
may not have sustaincda luss to the extent alleged in the
declavation, yet he is entitled to recover to the extent he
may prove; and therefure we think judgment must be for
the plaintiff on these demurrers also.  T'his disposcs of all
the demurrers to the several pleas; and the result is, that
judgment will be entered tor the plaintiff on the demurrers to
the third, cighth, ninth, tenth, cleventh, fifteenth, sixteenth,
seventeenth, twentieth, twenty first, twenty second, twenty
seventh, twenty eighth, twenty ninth, thirty third, and thirty
fourth pleas; and for the defendants on the demurrers to
the second, sixth, seventh, thirteenth, fourteenth, eighteenth,
ninetcenth, twenty fifth, twenty sixth, thirty first, and thirty
second pleas. This case, which has been argued on both
sides with much ability, and we may add also with much
precision and conciseness, has presented a number of points
OR a very interesting subject ; in regard to which there are

many
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many similar contracts continually entered into in this and
other countries. It is therefore of great importance in its
general result, as well as in its effect on the present claim.
It mnay serve, and we hope it will, to draw attention to the
very particular clauses and conditions contained in fire insu-
rance policies, which are often not thought of until a case
arises which calls them into action. We should have felt
much aided had any decision occurred or been brought under
our notice, where similar questions had come under discus-
sion in any of the Courts of the Uniled States, as those Courts
generally are governed by the same principles of pleading
and evidence as ours are. ‘The point on which the case
mainly rests, namely, as to the time in which the action must
be brought, seems to us abundantly clear. There may
perhaps be doubts as to some of the other points—to which,
had the validity of the claitn depended on them, we might
hiave thought a longer consideration advisable ; but we have
not felt justified in delaying our judgment when we are sa-
tisficd the action cannot be supported, especially as there
are several issues in tiuct on the record, the trial of which is
thereby rendered unnecessary.
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