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CASES 
.UUHII-:D .",-ND nE'I'EIUIINEIJ 

I:'" TH[ 

SUPRElVIE COURT OF NEW BRUNSWICK, 
IN 

TIlINITY'I'Enill, 

1:\ TilE ELE\"El\TIl YEAR OF TilE IU:Il;l\ OF VlCTuRI. .. 

l\lILNER agai/l.~t GILBERT. ,""IIIIlTdny, 
171" June. 

I.'l -'lidwclmlls tcrm la,I,.l. A. Sf/ed, Q. C .• on Lchall'of The inlro~"eln" 
1 he dd'cndant, olJlainerl a rule nisi for a I'Wlrp de /lnw in this ~~c~:~~::::r:':~'~~ 
cause, on accoullt of the badnc,s of the cighteenth cOllnt of "ction for ~Ian" 

der, conlallllllrr 
the declaration-thcre being no averlllclit tllal the aflidavit twenty Ihree ~ 

mentioned was material to the matter in issue, or 1 hat it ~h~:n~!r.l~I~'t~! 
was IIsed as a judicial proceeding. Holt v. Scl/Ol~jield (a). commilling of 

the gnev<JlJrp.i 
Slzerillgtun v. Ward (b), CIl11n \'. ('ann (c), 2 GMt. Pl. 626. mentioned in 

J C' 'L 30" 304 . J G B certain connts note (r ). 2 ,lit. (" .':... , were cltet. • ufsJurd, (inclurling the 
for the plaintiff, at the same time obtained a rille nisi to eighteenth) Ihe 

pi "intilr had 
amcnd the postea Ly entering 1 he verdict on the eighl h, ninl h, been duly sworn 

to a certain 
affidavit made ,in t~le Supreme Cour.t before a commissioner dilly nntlmrized. cOIII:c>rning 
certain proc~edlllgs III a Stilt pendmg III sitch Court. and that he had bf>en dilly sworn to the 
truth or the matter in st1ch affidavit con tallied, and that lhe defendant intendinO' it to be bp.­
lin ~d that thl' plaintiff had heen and Wil~ guilty of pf'rjul'Y &c., :r;;poke and published &c. The 
ei~htp.l'nth cOllnt !"'1.Hled that i.n n cerla.1lI dl.~conrse whichth~ d~rendanthad.('oncernin::r the plnintiff, 
and of and conccrnw!! tilo saul ,'.lfirLlIVll SI) Dldde by (hp. pl.tllltltf as aforeAtud. the delf.ndantfurtlter 
clJJdrivill!J and illtC~lllil1t! as aforesaid. in the. presellc<.'. anti hpar.lIlg &e. ~pol{e and pnhlished of and 
concerning the piluntlff. af,d uf and cunccrnw¥ the 3{ud a.f!Ulaml &c .. the false, scandalous and ma­
licious word~ followillg," Mr. hI. (the plaintlfi') had sworn (;118ely," whereby the defendp.nt meant 
to in,innale Ih.t Ihe plaintiff had wilfully sworn (,'Isely in the .ard affidavit, and had thereby been 
guilty of wilful and COrTilpt perjury: lJ eld, that the COl1l1.t W8~ not defective, and that it cOllwined 
proper averments of the facts uecessary to shew that perjury was impnted to the plaintiff, Held 
also, that 10 constitute perJury at common law it was not neces!iary to aver that the affidavit had 
been used, a, the crime did nol depend on the slIbsequeDt use oftbe affidavit, bllt was complele 
on the faille swellring. 

If a declaration contains several countg, SOhle of which al'e bad, Rnd a general verdict is ent(>rerl 
on all th~ counts~ the pos~ea may afle!warus be ~~cndp.d by confining. the verdict to the good 
counts, If the eVidence given at the trial was admiSSIble upon them. and It cannot be inferred that 
any of Ihe evidence or any part of the damages was given dislinctly on the bad cOllnl. 

(al 6 T. R. 601. (b) CT •. Eli:. 724. (C) 1 P. Wms.568. 
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lemh, c1C\'cnth, sixteenth, and nincteenth counts of the 

declaration. 
G. Botsford, in Easler term last, shewed cause against thc 

rule obtained by thc defendant, and was also heard in snp­
)lort of the rule obtained by the plaintiff. The eighteenth 
count contains in itself sufficient to sustain the verdict. 
The words are" J\Jr. ilfilner had sworn falsely," and they 
refer by the inducement to an affidavit made and used in a 
cause in Court, which is sufficient to make the false swcaring 
perjury. After verdict, the defect, if there was ally, would 
be cured. It matters not whether the affidal'it was material 
or not: it is sufiicil'nt to shew that the words wert! spol\en 
in reference to a proceeding in Court. The case of IIolt v. 
ScllOlcfield is oler ruled by Leach v. Thomas (a). The de­
fendant could not derive the least henefit by obtaining a 
venire lie num, and where the verdict cun be amendeu by thc 
Judge's notes, and referreu to a particular count, a verdict 
de novo is never awarded, no matter how many bad counts 
there are. eMt. Arch. (8th ed.) 1138, Eddowes'v. Hopkins (b), 
Newcombe v. Green (c), Williams v. Breedon (d), Harrison v. 
King (e), Ferguson v. Malton (f). There was no evidence 
given on the eighteenth COLI nt, which was not equally appli­
cable to the other COUllts; indeed there is no evidence on the 
Judge's notes to prove the words absolutely as laid in this 
count, namely that the plaintiff had Fworn falsely: all the 
evidence i~ of words spoken in the present tense. 

J. A. Street, Q. C., in support of the rule. Holt v. Sc1tOlt;­
.field has not been overruled except as regards al'resting a 
jl\dgment where there is a defective count-the pt'actice now 
being to award a venire de novo. The declaration is defec­
tive for not averring that the affidavit was used in a judicial 
proceeding. Rex v. '1'aylor (g); without which an indictment 
for rerjury could not be sustained. In 2 Chit. C. L. 302, it 
is said t hat to constitllte the legal guilt of perjury, the oath 
must be false, the intention wilful, the proceedings judicial, 
the parties lawfully sworn, 1 he assertion absolute, and the 
falsehood material to the matter in question. In the same 

(a) 2.11[. St W.427. 
(e) 2 SIr. 1197. 
(0) I B./r .6ld.161. (f) 11 .6 . .y E. 185. 

(b) Doug. 376. 
(d) I B. .y P. 329. 
(g) Holl's R. 534. 

book, 
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book, p. 305, it is said that if the ful8ehood ue of no impor­
HUlce, it will not be perjury; and that it always lies on 
the prosecutor to shew that the perjury was material. 
[STREET, J. That applies to cases of iodictment for the 
crime of perjury: you do not make the distinction between 
an indictment against a person for the crime, and a charge 
of perjury, on which a eivil action is brought. If you charge 
a person with perjury, it mu~l be taken iu the sense in which 
it is ordinarily understood. CAln'ER, J. Suppose there 
never had been any affidavit, and the plaintiff had been 
charged with committing perjury in an affida\'it made in a 
certain suit, could he not have maintained an action for the 
charge ?] No; the principles of law are the same in civil 
as in criminal proceedings. In order to be actionable, the 
party mllst be charged with the comlllission of an indictable 
oifence, and the authol'ities cited shew what is necessary to 
constitute the crime of perjnry. The plaintiff should have 
applied at the trial to limit the verdict to the particular 
counts. It is too latc now; for how can the COUI·t possibly 
undertake to say what part of the damages were allowed 011 

the eighteenth cOllnt? The verdict being general, it must 
be presumed that they gave damages on all the counts. 
Rankin v. Clarke (a). In Empson v. Griffin (b), where in a 
case similar to the present a Judge's ordel' had been made 
confining the verdict to the first count, Lord Denman, in de­
livering the judgmelll of the Court, said that the order was 
wrong, because the evidence WdS applicable to the bad count 
as well as the good, and the damages being general, it could 
lIot be lmow n what amount of t hem the jury meant to ascribe 

to each. 
Cur. adv. vult . 

. CIIIPMAN, C. J. now delivered thcjudgment of the Court. 
A rule was gl'anted in lIfichaellllas term lust, calling on the 
plaintiff to shew calise why a venire de novo should not be 
awarded, on the ground of the badness of the eighteenth 
COllnt of the declaration. the verdict being general on all the 
counts for the plaintiff. The plaiutiff obtained a rule at the 
same time for the defendant to shew cause why the verdict 

(II) Bert. R. 303. (b) 11 .l. Sr E. l8G. 
should 
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should not be confincd to the 8th, 9th, 10th, 11th, Wth, and 
19th counts; namely, those counts which set out the defa­
matory wurus as charging t he plaintiff" with p!:ljury in an 
affiJavit in Carman's suit, without reference to the particular 
affidavit mentioned in the introductory a venn~nts. The 
other counts, seventeen in number, having all reference to 
this particular affidavit. Both these rules were heard atthe 
last term. The first question we have to decide is as to the 
sufficiency of the 18th cOllnt. The delilillatory words set 
out in that count as all illlputatioll of perj ury arc" Mr. 
"lHilnu" (rueaning the plaintiff) "hal13worl! falsely." It is 
very clcar that thc sense of the lVords cannot ue enlarged by 
inlluendo, and "II the authority of Hult v. Sdwlejield (a), it 
seellls now perfectly settled that an imputation of ueing for­
sworn, or what is equivalent thereto, swearing falsely, is not 
actionaule of itself; Ullt to lIIal,e it actionable it IlIlIst appear 
from the accompanying circumstances to have ueen meant 
aod understood of such a forswearing or fulse swearing as 
would constitute the ofi'ence of perjury: and there must ue 
in the declaration necessary introductory averments as to a 
Court or Illatter in \\"hich the legal offence might ue COIII­

mitted, and a culloquium of this Court or llIal ter ill order to 
malic it appear that the words were spoken in relation 
thereto-so as to shew on the recOl·,1 that the oath spol,en of 
as false, lVas a judicial oath; and the reason gi veil for this 
particularity is that if the plaintiff could merely state ill an 
innuendo that Ly the accllsation of false swearing the defen­
dant intended to impute perjury, the averment would involve 
a question or law, and the jury would have to decide on 
evidence whether the forswearing did il1law amount to per­
jury, and the question 1Y01lid not be open to the Court (In the 
recurd. I f there be this introductory averment and collo­
quium, it is quite cleur that un accllsation of false swearing 
may be alleged to iltlpute perjury, and tLat if lIsed in that 
sense it is just as actionable as the term pe/jured itself 1V0uid 
have been. On a 1'1111 consideration, lYe think the requisites 
are to ue fOlllld in the present declaration, and that the 18th 
count is not dcfective. The plaintifr sets out in hi~ illtroduc-

,,,) 6 T. fl. 691. 

tory 
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tory averment" that before the committing of the grievance 
I, menli"lI(;d ill Ihe ltlth count" (and other counts which are 
cnumer;ded), "to wit, on &c, at &c" he, the plaintiff, had 
" been duly sworn to a certain affidavit made in the Supreme 
" Court of J lIllicature in this Province, by and before Wil­
" liU1/! Botsford Chandler, Junior, Esquire, then and there 
" being a commissioner duly authorized and empowered to 
" take affidavits &c, of and concerning a certain writ of tes­
" tutum fieri/IlGias, theretoforc issued out oft he ~aid Supreme 
" Court against the said plaintiff, at the suit of' one Samuel 
II Curlllan, executor of the last will and testament of Raper 
" JYlilller, dcceased, directed to the sheriff of West1ll01"lancl 
" &c,; and of and concerning the matters relating thereto, 
" and tile said plaintiff had been then and there duly sworn 
" touching and concerning the truth of the several matters 
" ancl things in the said affidavit contained, by the sairl W, 
" B. Chandler, J uniot" as sllch commissionet' as aforcsaid, 
" who duly a.lministered an oath touching and concerning 
" the truth of the mattet's lind things in the saicl affidavit 
II contained, anrl then and there took and received the said 
I, aflirlavit as such commissioner, he then and there having 
" sufficient and competent authority to administer such oalh, 
" and taliO and receive such affidal,it," The declaration 
thcll proceeds in the ordinary forlll to allege the intent of the 
defendant 10 cause it to he suspected and believed that the 
plaintiff had been and was guilty of perjury as thereinafter 
~tated, IIIl1I to subject hilll to the pains and penalties by the 
lalVs of the Province made and provided against and inflicted 
upon persons guilty thereof: I hen follows the seventeen first 
COllnts, all in different ways charging words which impute 
perjury, and have been considered actionable, until we come 
to the count ill qucsli(i"n, the 181h, which is as follows: "Antl 
" afterwards, to wit, on &c, at &c" ill a certain other dis­
" course which he, the said defendant then and there harl 'f 
" and concerning the said plaintiff, and of and concerning tile 
" said affidavit" (namely, the affidavit above spoken of in the 
introductory averment), "so~ade by the saidplaintifJ as afore­
" mid, in the presence and hearing of divel's olher good and 
"' worl hy suhjects of I his Province, the ~a it! defendantfuriller 

" cOlliti!'ing 
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" conl1'iving and intending as aforesaid" (namely, intending to 
have it suspected that the plaintiff' was guilty of perjury, and 
subject him to punishment therefor unLier the laws of this 
Province), " then and there in the presence and hearing of 
" the said last mentioned subjects, falsely and maliciously 
" spol.e and published of and concerning the !'laid plaintiff, 
" and of and concerning tlte said affidavit so made by the pluin­
" tiff as aforesaid, the false, scandalous and malicious words 
" following, that is to say, 'lUr.l'11ilner'" (meaning the said 
plaintiff) " '!tad swornfalsely,' with this that the said plaintiff 
" will vel'ify that the said defendant meant to insinuate and 
" have it understood that in the said affidavi~ so made by the 
" said plaintiff as aforesaid, he, the said plaintiff, had wil­
" fully swom falsely, and had thereby been guilty of wilful 
" and corrupt perjury; and so the said last mentioned sub­
" jects considered the dl'fendant to mean, to wit, at &c." 
Here it appears to us that these are proper a verments of what 
was insisted on in Hmdes v. Hawkey (a), as the four linl.s 
necessary to shew that pCljury was imputed, namely: firs!, 
the fact of an oath by.the plaintiff to the truth of an affidavit 
made in relation to a cause in this Court before a person 
competent to administer such oath; second, that there was a 
colloquium about this affidavit with reference to which the 
words were spoken; third, the words themsel I'es; fuurth, the 
innuendo that the defendant meant by those word~ to impute 
perjury to the plaintiff in the affidavit he had been so sworn 
to, and concerning which the colloquium was had. All the 
facts necessary to support this count, namely, that there was 
such an affidavit so sworn by the plaintiff; that thCl'e was a 
discourse had by the defendant in relation to this affidavit, 
and that in that discourse 'be accused the plaintiff of having 
sworn falsely in the said affidavit; and that the defendant did 
thereby mean to impute perjury to the plaintiff, and was so 
understood to mean, and that this was falsely and maliciously 
done-have been found by the jury; and it appears to us 
such a finding could not have been had unless the words had 
imputed not merely what the jury might determine on the 
evidence to be peljury, but what we find from the record 

(a) 8 East. 427; and Sec Angle v. Alcxandcr, 7 Bing. 119. 

would 



IN I'IIE ELE"F.~l'l1 YE.\!; OF VlCTORIA. 

would prilllafacie have constituted peljury ifthe words were 
true, and could have [wen justified as the defendant has un­
dertak(m to justify them in his special pleas. The Court llll~ 
already decided that the person before whom the oath was 
taken had competent authority as a commissioner to take 
such affidavits, and that a false oath taken before a commis­
sioner in a jlldicial proceeding might constitute perjury: the 
averment I herefure in that respect is ~ufficient; but the ob­
jection mainly relied on by the defendant's counsel to the 
allegations of perjury in Ihis affidavit was, that it was nut 
averred in this count that the affidavit was aftel'lvards read 
or used; and it was contended on the authol'lty of an old 
case, Rex v. Taylor (a), that an indictment for perjury 
would not lie in swearing falsely to an affidavit unless the 
affidavit was afterwards read and used, and therefore as it 
was not alleged here that the affidavit of the plaintiff to 
which the words referred was read or llsed, the illnuendo 
that perjury was intended to be imputed went beyond the 
prefatory averments, and that the false swearing in the affi­
davit was not shewn to have been punishable as perjury. 
But it will be found by reference to the ca~e of the King v. 
Crossley (b), where this point came up, and where the ruling 
of Holt, C. J., in Rex v. Taylor, was cited to the effect that 
on an "indictment for perjury in malting an affidavit it 
" ought to be proved, that the affidavit was read and ll~ed 
" against the party, for without producing and using it, the 
" bare making an affidavit will not be sufficient." The in­
dictment against Taylor was for perjury on the statute of 
5 Eli:. c. 9, and the indictment concluded contra formam 
statuti, and such perjury could n"ut be committed unless the 
affidavit was used; Lut that to constitute perjury under the 
common law, the crime did not depend on the subsequent 
use of the affidavit, but was complete by the plaintiff's 
swearing to the affidavit, thollgh no use was afterwards 
made of it. Neither the prefatory averments or innuendo 
here allege an intention to impute pel'jury under the statute, 
but it must be taken to be an imputation of perjury under 
the common law, which the plaintiff might have committed 

(a) Reported in Skin"." 403, and Holt's R,p. 534, (b) 7 T. R. 315. 
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by a wilflll forswearing in slich affidavit. ;\u illdicllllent 
can be sustained for pCljury under the ~ratllte of Elizabelh, 
unless some one was actually aggrieved I.y tlie olrenc{~, 

which must be averred, and that accounts ful' the decision 
in Rex \'. TtI!Jlor, but it is different under the comillon lall'. 
For these reason~ \\'e think the 18th count good, and that 
the rule for a venire de 1IOVO should Le discharged. But if 
the 18th count was Lad, a~ is contended for, the verdict 
might well stand on the olher counts, and he so amender! ; 
fill' this reason that all the €I.-idence given by Ille plaintiff at 
the trial was admissible 011 the olher COUllt;;, alld it is 
impossiLle to infer that any evidence 01' any part of the 
damllges was given on this count distill!)tly. If allY rCRSOIl­
aLle duuLt could Le raised (111 this poi lit, the case should gu 
down to a lIew jury if the COlilit \\'ere bad; Lut it appears 
to us that the 18th couut and lIIany of the other cOlfnts 
llIigllt have beell di"pellsed with, and the admissibility of 
the evidence and alllount of damages be in 110 manner 
aff'ected. it must 1I0t Le lost sight of that there waH no 
question really at the triul as to the speaking (\1' IHJi'.!S 

imputing perjury, or t he allusion of t,hose words to the 
affidavit, Lut the case turned mainly on the truth of the 
defendant's special pleas of justification, in which the 
plaintiff' is distinctly charged with the commission of wilful 
and corrupt peljury in swearing falsely to matters set out 
in the said affidavit. There are three distinct assignments 
of perjury, but all in respect to the matters contained ill 
the affidavit; and the jury were dire.:ted Ly the learneu 
Judge, that if the defendant had made Ollt to their satisfac­
tion any of his justifications he would be entitled to their 
verdict. The rule laid down in Ch. Arch. 452 (8th ed.), as 
deduced from the ca,~es, is this, " If there are several counts 
"in a declaration, some of which are bad, and by mistake a 
"general verdict is entered on all the counts altholJO"h 
"evidence was given upon the good counts only,' the post~a 
"may be amended by the Jlldge's notes. And where it 
"appeared from the Judge's notes that the jUI'y calculated 
" the damages on evidence applicable to the good counts 
" only, the COUl·t amended the po~tea, although it appeared 

" that 
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" that evidence had been given applicable to the bad counts 
"also." Much reliance was placed by the defl'!ndant's 
counsel on an expression of Lord C. J. Denman, in deli­
vering the judgment of the Court in Empson v. Griffin (a), 
setting aside the Judge's order, confining to the first count 
a verdict given generally on six counts, one of which (the 
fifth) was clearly bad. His Lordship'S \\'o1'ds are, " In this 
"case we are of opinion that the order confining the 
" verdict to the first connt was wrong, inasmuch as 
" evidence was given at the trial applicable to the fifth 
.. connt as well as to the first; and the damages being 
" general, it cannot ue known what amollnt of them the 
" jury lIIeant to ascriue to each." But if the case be 
loolted to, it will be found that all the CO lints but the fifth 
set out defamatory words reflecting upon the plaintiff in his 
character of attorney; whereas the fifth count, which was 
bad, contained no averment or colloquium, nor any refer­
ence to the plaintiff's profession, anfl some of the words set 
out in the fifth count (which we presllme mu~t have a dis­
tinct imputation from those of the other counts) were 
proved. The jury therefore gave damages for the slander 
of the plaintiff's character generally. as well as for the 
slander to his professional character, and the COllrt could 
not say how much was given for one and how mnch for the 
other. 1'his case is therefore vl'!ry distinguishahle from 
the present, and that of Henley v. Mayor of Lyme Regis (b), 
which lays down (he rule which may he applicable to 
this case: there a verdict taken generally on two counts 
was confined to one, because the causes of action in the 
several counts were the same, and the dllmages gh'en mllst 
have been on the same account. If indeed evidence had 
been given of the words set out ill the 18th count, as words 
different, or spoken in a different conversation, 01' affording 
a different cause of action from t!Jose set out in other 
COllnts, thrre would be good ground for the objection; and 
indeed it was insisted on at the argument, that Dr. Wilson 
proved only the words in the 18th count and not the 
other: but by the Jtldge's notes of the trial, it appears that 

(a) 11 11 . .y E. 186. (b) 6 Bing. 100. 
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Dr. ""ilson did not prove the words set out in tbe 18th 
COUllt, but more nearly those of the 20th, " that Mr. lUilner 
" perjured himself." This is all he positively SIVOI'e to, bllt 
!te added, that he Iltoug/it the defendant said it was ill 
reference to an affidavit Milner had malle to set aside an 
exeClltion in a slIit of his uncle, on the river Saint John, 
IJefore the Chief Justice at S,/j1lt John. But Dr. Wilson 
and two other witnesses, Murtill B. Palmer and Albert J. 
Smith, uoth attornies of this Court, all testify to the sallie 
conversation which took place in Hickman's slUre; and uuth 
t hose gentlemen slVear that the (Ierendan! used the word 
" perjured;" saying plaintiff' was a perjured man,or that 
he perjured hilll~elf in reference to the affidavit in Cur­
man's suit. William K. Chaplllan, James Cassidy, and 
Thomas S. Sa!Jre, were witnesses to another conversation, 
which also tool, place in llickmwl'$ store. a day or two 
aftel' on the delivery of a leiter from the plaintiff's attorney 
to the defendant, and they all say that the defendant 
cbarged the plaintiff with ueing perjured or having per­
jured himself in this affidavit. and refuseu to retract the 
charge. In fact, no \\ it ness "(leaks to the defendant's 
llsing the words "fal~e swearing," except coupled with the 
wurd perjured, and all in reference to the affidavit. Unuer 
these circumstanees we "hould feel no hesitation, if it were 
necessary, in confining the verdict to the other counts, anu 
withdrawing it from t.he 18th-such a course being fully 
warranteu by the evidence; and tl)pre would ue no use 
whatever in sending this case down for a new assessment 
of damages. ,"Ve have much donut, however, whether we 
can now allow the verdict to be confined to the 8th, 9th, 
10th, 11th, 16th and 19th cuunts, without the defendallt'~ 

consent, if he desires to have the verdict retained on all the 
counts: indeed several of thp, other counts set out the 
words as proved with more particularity than those six 
counts. Seeing, however, the extreme multiplicity of 
counts in the declaration, it may be very proper if any 
question arises as to the costs. to confine the verdict to some 
few of the counts. The slanderous words imputing perjury 
were only proved to have been spoken on two different 

occasion~, 
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occasions, Rnd there were therefore only two causes of 
aClion, both in fact referring to the same matter, though 
set fot·th with variations, some scarcely perceptible, in the 
twenty three counts. A t present, however, both the rules 
which were obtained wi II be discharger!. 

Rules discharged. 

HORTON against TIBRETTS and PICKARD. 
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TillS cause WIIS Iril'rl at the sittings after Trinity term \\here the do. 

I t b ti Sl t J. I I" f St t Q C . claration averr· as, e ore ree"., anr on InO 1011 0 ree , . . III ed that the plain. 

Mickaetmas (erm lust for a nr)\v trial, on the grounds of tiff indorsed and 
. . . delivered a cer-

variance and that the verdict for £1165 was against law, tain order of A. 

evidence, lind the rharge of t he learned Judge, the ma- ~~~~~I~d~ehned. 
teria I facts, so far as 1 hey related to the decision of tile Court, evidence was 

thnt tho plaintiff 
appeared to be these. The second cOllnt of the declaration, indorsedandde· 

h· I I ri' k ~ . . I I li,eredtheorder 
011 W Ie 1 t Ie vcr tet lVas ta en, alter reciting t JUt t 16 to. firm compo. 

plaintiff on or belore the 1st Augllst, 1845, had been en- sed of one oft he 
defendant:, atld 

gaged under contract in making timber on the river Saint other individu-

F . '" I d '" I I I I . d I f .Is bllt in whicb UlnCIS lor t Ie elenr ants, IV 10 Jar receive a part t lereo th~ other defen-

-hafl incurred vely heavy expenses for supplies from de- Jant had no in-
tere@:t, In part 

fendants-was indebted lor IIIcn's wages &c-harl divers payment ofa 

I . . f' b I' & '11 I debtdlle to such arge quantltles 0 tim cr, supp I('S c. sl1 on or near tIe firu!: H'eld a 

Samt Francis, and a good chance there for future lumbering variallce, 

operations; alleged that the defendants in consideration of 
the premises, and that olle IJillnabas Armstrong- would give 
the plaintiff £2150 for his challee on the said river, and the 
said Armstrong wonld give the rlelendants an order on l\les~r~. 
IViggius Sf S01l for £21.')0, lhe defenrlants promised to pay 
him £1000 clear (If all expense, and £165 for men's wag'es 
lind sundries; and then averred that B. Armstrong did 
agree to give the plaintiff the £2150 for his chance on the 
said rivet', ancl did give his (Armstrong's) order on lUessrs. 
Wiggins Sf Son for £:!150. bea.-ing date 9th August, in the 
year aforesaid, in favor of the plaintiff or order, whereupon 
the plaintitr did fully deliver up &c. to Armstrong his said 
chance &c., and also did indorse and delit'er the said order of 

the 



62 

1848. 

HORTON 

against 
TIBBETT9. 

CASES IN TRINITY TERM 

tIle said Armstrong to the said defendants. Nevertheless the 
defendants did not pay the plaintiff the £1000 or £165, ac­
cording tu theil' said promise &c. To prove the agreement 
so set out, the plaintiff produced the fullowing memorandum 
written in pencil, in the hand writing of the defendant 
Pickard, to the other defendant TibbelLs: "Dear James, I 
" have come to an understanding with Mr. Horton to give 
" him £1000 clear of all expense, provided that Mr. Arm­
" strong give him £2150 for his chance on the Sawt Francis, 
" and lUI'. Armstrong gives us an order on l\lessrs. Wiggins 
" Sf SOil for £2150. This arrangement I ha\'e made with 
" him-men to pay: this amount includes all expenses." 
The names of the men were specified in the same paper, 
and their wages, alllounting to £16·'). Armstrong was called 
by the plaintiff a!' a witness, proved that he had given to the 
plaintiff the order required by the agreement, substantially 
confirm!,!d the terms of the memorandum, and said he did 
not hear any other. A good deal of evidence was also gone 
into, shewing that the plaintiff hat! afterwards been arrested 
in Quebec, harshly treated, and forced into a settlement in 
order to oLtain his release. For the defence, it appeal'ed by 
the testimony of one Thorne, a clerk of Pickard's, that at the 
time of making the above memorandum the defendants did 
business as a firm where Pickard lived, at Saint Francis, 
limIer t he name of Thumas Pickard Ii( Co., and that another 
firm existed at Quebec, where the defendant Tibbetts lived, 
under the style of Pickersgill, Tibbetts Sf Co., but in which 
latl!;r, Pickard (the defendant) had no interest, and that the 
plaintifr was largely indebted to the latter firm. This witness 
also stated, that in August 1845, he was present at a conver­
sation between the plaintiff, Pickard and Armstrong, and 
heal'd the Lat'gain; that it was agreed that Pickard should 
give the £1000, and £16.5 for the men's wages, on the con­
dition that Armstrong was to purchase the plaintift' out on the 
Saint Francis, and the plaintiff guaranteed that there were 
so many sticks of a certain length and size, or it was to be 
no bargain; and it turned out that the timber fell short in 
length, size and quantity: also that the plaintiff's bill with 
the Quebec house was to be paid in this arrangement; and 

tbat 
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that the whole was to be subject to TiMe/Is' approval, and it 
Was sworn that he did not approve of it. It also appeared, 
that soon after this arrangement was malle the plaintiff went 
to Quebec, and being there arrested at the suit of Pickersgill, 
7'ihbetts 8f Co., he indorsed the order of Armltrong on Wig­
gins Sf Son over to Pickersgill Sf Co., towards liquidating their 
demand, and being still detained in prison at their suit, 
settled and signed an account with them, in which was 
credited the order, and gave them hi .. bill of exchange on 
Thomas Pickard Sf Co., dated the 9th November, 1845, at 
ninety days, for £629 3s. ld., the balance due on the ac· 
count so settled. lind was thereupon released. The learned 
Judge, among other things, told the jury that he considered 
the pencil memorandum not an agreement: it was not signed 
by either party, nor was there any evidence how it came 
into the plaintiff's possession, or whether it was the record 
of a final al'rangement between the parties; that if it was 
intended to be binding between the parties he thought it 
would have been reduced to writing in ink and signed, and 
therefore he did not think it could stand in opposition to the 
positive agreement proved by Thorne; that tailing that to be 
the agreement, it was not correctly set out in the second 
eOllnt of the declaration. 

Rule ni.~i on the foregoing grounds. 
Wilmot, Q. C., in Easler term last, shewed cause; and 

inter alia contended that it was impossible fur the Court, 
who had not heard the evidence, to say that the "erdict was 
against the weight of evidence, or that what the plaintiff 
relied on as the contract between the parties was not the 
contract. Armstrong's evidence was confirmatory of the 
contract declared on. This contract could not be overruled 
merely from being written in pencil: it was explicit in its 
terms; not a mere proposal for an agreement, but in words 
thus, " This arrangement I have made with him." Arm­
strollg said in his evidence that the language of the paper 
corresponded witli the contract he heard read, and was the 
same paper which he saw in Horton's possession at Quebec. 
'Vas it not singular lhat Armstrong, who had so much inte­
rest in the contract, did not hear any of the conditions relied 

on 
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UII hy the defendants, if such had been the case. It is unrea­
sonahle to slIppose that the plaintiff would evel' have con­
sented to SlIch a hargain as stated by Thorne. If such terms 
were named, it is reasonable to suppose thClt Thorne merely 
IlCanl these terllls as proposed by PickaTft. and that he did 
not hear the final bargain, The indorsement of the order to 
Pickersgill, Tibbetts 8.r CI), was done under duress-as the 
price of the plaintiff's liberty, Though the indorsement 
was made the l.5th of August, it did not rppear in the books 
of the Qllebec firm until the 7th November following, and the 
jUt'Y were justified in comingto the conclusion that the draft 
was indorsed over for tlw benefit of Thomas Pickard 8.r Co. 
lf the contract was to be subject to Tibbetts' appl'oval, is it 
lil.ely that the pfaintiff would have given all his valnable pro­
perty out of his hauds, a, he did, without the power of re­
gaining it, until he ohtained the approval of 'fibbet-ts"l Such 
a bargain, connected with thc facts anrl the plaintifl"s con­
duct, is incredihle. It was clearly a qllestion for the jury, 
whether they believed Thome's statem!'nts as to the condi­
tions he s[,id were attached to the contract: his testimony is 
totally irreconcileahle with the othel' facts of the case; and 
if his testimony lVas not of sufficip.nt wei~ht with the jlll'y, 
there is no variance, and the verdict shollid be sllstained. 

S:reel, (~. C., in ~ltpport of the rule, arguerl that if the 
('ontract proved did not slIpport that set Ollt in the second 
count of the declaratioll, the plaintiff mllst fail on the 
grollnd of variance. Chitty 011 COllltracts, 310, I T. Rep. 
210, 3 1'. Rep. 64.6. The averment in the declaration is, 
that the plaintiff did indorse and deliver the ol'l"ler of the 
said Armstrong to the said d"!fendants, whereas the evidence 
shews that slIch order, which was the consirlerat ion of the 
dcfenduntH' promise, was not indorsed to the defendants, 
hilt indorser! by the plaintiff to Pickersgill 8.r eo., in 
which firm the defendant Pickard had no intel'est. There 
was no evidence how the plaintiff got hold of the pencil 
memorandum, or that it was intended to be a final bargain 
hetween them, or that it was ever acted on as sitch; in fact 
the evidence all shews the reverse. There was nothing to 
di8credit Thorne's e\'idence, and according to the evidence 

given 
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gi\'en by llim the cuntract was entirely differcnt from that 
set out in the declamtion. 

Cut'. atlv. vult. 
CHIPMAN, C. J. now delivered thejudg:nent ot' the Court. 

It is quite uuncccs8ary tu go at length illto the details of 
this case. \,V hat may he the real merits 011 all th e tran­
sactions of the partics, or how the balunce would stand 011 a 
fair adjustlllent of all their accounts, is not now the ques­
tioll. A verdict has hecn given fur the plaintiff for £] 165 
on the second count alone, which can only be supported on 

. the ground that thc special agreemcnt as there set out wus 
actually cntered into and concluded by the parties, and that 
the condition as averred was performed by the plaintiff. 
Now if we could gct over the great difficulty we feel in con­
sidering the pellcil memorandum, tuken in conncxion with 
the other evidence to be proof of the agreement by which 
the defendants lVere to be liable to lIIake the payment in 
case Armstrong purchased Ollt the plailltiff for £2150 'fur 
his lumbering cuncerns on the Salllt Francis (and that a 
delivery of the order drawn by Armstrollg on Wiggins in 
favor of the plaintiff for £2150 lVas a sub~tantial perfol'ln­
ance of the stipulution), that Ar1llstrong shoult! 15ive the 
defendants an order on IViggi7ls fur £2150-we cannot 
think there was any proof of the delivery of the order to 
the defendants within the terllls of the contract liS set out 
lind as averred to have been perfurmed. If the pencil 
memorandum did contain the agreement Illude at the tillie, 
then it was evidently the plaintiff's duty as 50011 as he had 
lIIade the arrangement wilh Armstrong and received the 
draft on Wiggins, to have delivered it to Pickard, the party 
then carrying on the business of the defendants in the 
Provigcc; but the deli\'ery of the draft us proved was made 
tu Tibbetts at Quebec,' !lot on accollnt of himself and 
Pickard, but on account of the firm of Pickersgill, Tibbetts 
~ Co., to whom the plaintiff was largely indebted for sup­
plies in his lumbering operations, in which firm Pickard 
had no interest. It is said indeed that the amount of this 
account formed part of the expenscs for which the defend­
ants \~ere to be answerable over and above the sum now 

recovered 
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reco\'ered by the verdict, but it is not the fair con"elusion from 
the evidence that the defendants engaged to that extent; 
and although we may think the plaintiff was harshly treated 
in being detained in prison at Quebec after he had given up 
the draft, slililhere is nothing to show any such legaldureSB 
as will inmlidatc the seuleu.ent afterwards made by him, 
upon which he obtained his release: in which settlement 
the amount of the draft is credited to Pickersgill, Tibbetts 
l¥ Co., and a large balance admitted to be due to them 
orer and above the dl'aft. The only witness who really 
prored any agreement actnally made between the partie:=;' 
was Thorne, who was nncontradicted; and the terms of the 
agreement as proved by him were rery materially different 
from those set out in the second connt, and it would not 
appear from his evidence that anything was due from the 
(Iefendants. The circulllstance of the plaintiff guing at 
once to Quebec, where Tibbetts was, is a strong contil'ma­
tion of tile evidence of Thorne that t he arrangement was 
to be subject to Tibbetts' approval. The treatment the 
plaintiff received at Quebec has prouauly had a great 
influence on the mind:=; of the jury; hut ,the verdict they 
have returned is we think 1I0t only against evidence, but 
also against the Judge's charge; and the rule for a new 
trial must be made absolute. 

Rule absolute. 

JARVIS against EDGETT and OTHERS. 

Adeedofamas. IN trespass q, c. f. et asportavit, before Street, J., at 
ter in c~a~cery, the Albert circuit, in July last, it appeared that the plaintiff 
pllrportmg to be , 
In pursuance of was third mortgagee of the locus in.quo, and the defe~dants 
adverse foreclo. h f h I' . . h h' Th Sllre, duly regis. were t e sons 0 t e mortgagol', IVIng Wit 1m. e 
tered, isevi- plaintiff in addition to his title as morlo-a"ce offered in 
dence that all the I::> I::> , 

proceedin~s.up- evidence a deed of purchase from George F. Street, master 
on whIch It IS 
fOllnded were rigbtly had and done, withollt prodllcing the decree. . 

After the plaintitf had become the pllrcbaser of the locus in quo by a deed from a master in 
chancery, duly recorded, bllt before entry, the defendents, who lived with and claimed nndertb. 
mortgagor, Cllt saw logs on the premises and .arried them away: HeIr! that the plaintiff was en-
titled to recover in IreSplI88 under Ihe alportat>it cOllnts. ' 

in 
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in chancery, tu him (the plaintitl'), hearin~ date the ht 
November, 1845, £Iuly acknowledged and recorded, and (1"1" 

porting to have been made under a decree of foreclosure 

of the mortgagor's eq"ity of redemption in the pl'emise~. 

It was o!Jjected fur the defendants, that the deed of the 

master in chancery could not be received in evidence with­

out also putting in the decree: this ohjection was ovel'1'uled, 

and the deed admitted. The fact of clltting down trees on 
the loclls in qllo in the winter (If 1846 h and carrying them 

away for saw lugs to a mill was proved, but as the Illol'lgagor 
with his family had never !Jeen out of Possp.ssion of the pre­

mi8e~, and the plaintiff a" murtg'age" hall never made an 

entry on the land, it wa~ contended that not ha\'ing the pos­
session in fact, he could not maintain this aClion even on the 

llsportavit count. The leamed Judge, in charging the jury, 

told them that if old 1\11'. Edgett, the mortgagor, \\'a, in pos­
session when the trespass \Va:; committed, and the defendants 

also, claiming under him, the plaintiff could not maintain 

trespass for the entry on thl' lanel, tholl;;11 it 11'01"" he no 
CXCllse for taking away the trees; anll 1110 plailll iff ill such 
case would be entitled to recovcr on the asporltll'il count. 

The jury under this direction found a verdict for th .. plaintiff', 
on the asportavit connt, dUIlHlg-I'S ,1.:t !ix. f'/ulllillcr. Q. C., 
in 1I1ichaefmas tel'lIllast, 1I100'(~d the Court, :lnd niJtaiucd a rule 

nisi for a new trial, on the foregoing ohjt~ctions; citing' Com. 
Dig., tit. Bie/ls(H), Smith L Milles (a), ('uoper I'. Chitty (Ii), 
Smith's L. C. 268 (Arnel'ic:1II note), B!adett v. J,nll'~X (c). 
2 Greellleaf Rep. 3tl7, was referred to hy the COlll't. 

A. L. Palmer, in Ellster term last, shewed (~allse. As tothe 

objection to the t1eed of the mastel' in chancery !Jeing inadmis­
sible in evidence without the decree: the Act of Assem!Jly 

2 {'ici. c. 28, s. 2, enacts that such deed shall be as valid as if 

the same were executed hy the mortgagor and mortgagee, ami 

every such conveyance having !Jeen first duly acknowledged 
01' proved according to the provisions of the law relating to 

the registry of dceds, may be registered &c.; aud slichcon­

veyances so registered or a copy thereof may be given in 

evidence in any Court of law or equity in this Province, ill 

(a) 1 T. Rrp, 478. (6) 1 BtlTT. 'JO. (r) 2 M. ~ S.499. 
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like mauner 8S any oLher rcgi,tared deed, "antI II'hen ~o 

"givell in eridence shall ue deemed and talien to be CI'i­

.. dence that all the proceedings UII which slIch conveyance 

.. is founded was rightly had and done." It is impossilile to 
give a 1IJ0re explicit answer to this olijection, than liy LIIUS 

quoting the act itself. The next ohjection is, that the plain­

tiff \Vas not ill possession ill fact of the luclls in quu. The 
finding of the jury, ullder the charge of the learned Judge, 
was on the asportavit cuunt for cllttillg and carrying away 
t he logs, which beca'lIIe personal property. The title of the 
plaintiff to it lVa~ ullqllcstiunably prol'cd, and such title 
drew to it tilC possession; IVhcreby the plaintiff c()uld clearly 
maintain trespass: the pussession in litet of the soil gave old 
l\Ir. Edgett no property in the trees. lliggin v. Mortimer (a), 
2 Saund. 4i a, Dalton v. If'hiltam (b). Proof of title is prima 
facie evidcnce of pussession. Even in England the bar­
gainee could sue for the property severed from the land be­
fore entry: the principle has been offen illustlated by 11 

landlord maintaining trespass under slich circumstances; 
and in this Province, by actions of rcple\'in for clltting and 
carrying away timber. [PARKEP.., J. The question is, 
whethcr a party lIIust not bring pjectment, and then uring 
his action for the mesne prufits.] 

G. Botsford in support of the rule. The title to the pre­
mises was originally in the first mortgagee. The plaintiff, 
as ~llbsequent mortgagee, nel'ct· had any legai estate in the 
premises. The master in chancery's deed did not convey 
any legal title to the plaintiff: as mortgagee, he had merely 
a mortgage of the equity of redemption. One reason why 
: lIe decree sllOuld be pruduced is, that it ilia), appear wbether 
the c.beetion was to sell the whole or only a part of the land. 
The plaintiff under the sale was only in the situation of a 
stranger: old Mr. Edgett was in possession of the locus iu 
quo uefore and after the mortgage to the plaintiff. The 
purehaser, under the master's deed, cannot maintain trespass 
uefore entry. If a bargainee could bring an action before 
entry for cutting the trees, he might also bring ejectment 
and then trespass for mesile profits, and recover twice. 

(a) 6 C, <t p. 617. (b) 3 ~. B. 962. 

Trespass 
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Tre~pass to the personalty cannot be maintained, Lecause 

the possession of the trees was always in the porson in actual 

possession of the land. [PAI:K:.H, J. Is not the party ill 

possession after the deet! of the ma~ler. mel'e tenant at will 

to tire bargainee.] An nction of trover might have been 

maintained in this case; bllt lrespns5 cannot he supported 
unless the plaintitr has had possession. [STREET, J. If 
Edgett is not a trespasser he i, tenant at will or sufferance, 

an(i had no right to cut the trec~.] 8 Q. B. 133. There 

never has lleen a \non~flll takin~ hefl~; it is at mo~t a 

\vrongful detent if'll. 9 A. I; E. 354. 'I're~p"s~ quare c. f 
cannot ue maintained against a bargainor who remains iu 

possession nfwr gi\'in" the (Ie ... d. [CAltn:;r., J. cited IVil-
1l0011S v. Ladner (a).] In that I~ase the tithes were set apart 
lin Ihe proprietor lly the tenallt, which distinguishes that 
(;".'0. A disseizee cannot InaiUlaill trespass until after 
entry. Blltcher \". Dutcher (h). 

Cur. wh·. l>Ult. 

Cllt P~tA~, C. J. now del" ere,! tile judglllent of the Court. 

lVe vcry much inclilll' tu tile upi nioll trlat if the fJlaiut ift" had 

been simply a mortgagee (the lIIortg:lgor remaining in 1''''­
hc"ioll with hi~ assent), he could have recovered in trespass 

de bonis asportatis the v::lue (,1' trees groll'ing 011 thc pre· 

mises, and cut down 1lI111 carricd llway, and cOIII'crted to 

their own use, oy the defendants, acting ullder the authorily 

of the lIJortgagor. 'I'll/' IIJllrtga~" in fI'c would have vested 

the propeny in the trees in the IlIUI t::agee; and although the 

lIIortga;;or might r~lIIaill in I")~session with the express or 

implied a~sent of thc 1Il0rr;;-'l~I"" still without grant or license 

from the mortgagec, the lIlortgagor lind those claiming under 
I,illl lI'ollld not Of! aul hori;Gt'd ttl <'lit II fill take away the tlt'es , 

for this would have tilt.' effect uf lessening the value of tIle 

security without the <:on,;('lIt of the mortgagee. :\u question 

hcre arises as to cuttillg down trees for tile purpose of 

clearing and cultivating the land, or for other llece~sary 

uses; nor liS to the right to a growing crop. The trees in 

question, which mm;t ha"c oeell growing UII the lund when 

the mortgages were givcn, were cut for the purpose of oeing 

(a) 8 T. R.72. h) i U. & C. 3~~1. 
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made into saw logs, carrierl to a mill, an!l disposed uf for 
t h~t purpose. (a) Eut in the case before u~, Jarvis was not 
IIlcreiy a mOl tgagee, but also the purchaser from the master 
in chancerv, under a decree offorec\osure, and holding under 
a deed fro'm the mastel', duly executed, acknowledged, and 
recorded j which, under the Act of AssemLly ;! Viet. c. 28, 
had the ~altle effect as a deed given by hoth mortgagor and 
mortgagee, and is evidence that all the proceedings on which 
the conveyance is founded were rightly had and done; and 
therefol P. it was unnecessary to give the decree in evidence. 
Under these circumstances, the defendants could set up no 
right limIer olfl lUI'. Edgett, the mortgagor. 'Vhen the trees 
were Cllt amI tllrned into chattels, they becalJle the chattels 
of the plaintiff; and for the taIling them away he might 
rightly llIaintain trespass. The verdict was, therefore, we 
think, qlli·(' correct, and ~hould not be disturbed. 

Rule discharged. 

(a) 8N K,'e,'" ", lJall, I Doug. ~I, ;m,l Smith's [" (' 20:1; Ward v. An­
drews, :! ('h. Rep. 6:1u i 1 Smllld. :1~'2 &:>; Evalls r Evans,2 Camp. 1Hl ; 
('rQ. "'iT '24'2; 2 (;rnlllcof Hc.p. ~~65. 

li,\IU\.I:\S flI;llin,'i1 JOHNSON. 

lntru\'eroya J" trovcr fur thirty five LOllS of hay, bcfure CarleI', J., at 
~~r:~~~f,: de. the Nort/tu1ILberla//(i circlIit in September last, the material 
fend'lIl. as she· facts were these: The plaintiff, the mortgagee of tl.e pre-
nff of N., for. . 
seizing and sell· IIIlses frolll wlllch the hay was taken, IIndel' three mortgages; 
ill~ under an .,. I 'I I ld I I '11 f I I h b -' h ec~tjon a.ainst t Ie two itrst ~ Hl Ie lIlIf cr tIC \\,1 0 IeI' ate us an{l, W 0 

the mortg~gor. was assio'npn of both, the third was <riven to herself after het' 
tillfty five tons" I:> 

of hay, claimed husband's death by one Charles A. Harding, who had pur­
by the Jllort~a· I 1 I . f II . fl' d d gee on the ~ort. C laSer t IC cqt"ty 0 re emptIOn 0 t Ie prenllses, an stoo 
gaged premises, in the Illaee of the 1ll0rt fT fJO'or in all the rnort"a"es' on the 
the mortO'uUor ~ 0 0 0 , 

was. receiv~rl a. 4th April, 1842, the money being' due on the mortgages, and 
II. witness for thl:! 
plaintilf, under a release entitled in the action. inler alia. discharging the party from all demands 
whatso~VB! in law and equity, whi~h the plaintitr as murtgag~e had agaill~t him as mortgagor or 
otherw,se I~ respect to the hay cl.,mod.or the \.Iue thereol, and from "" payments and claims 
whatsoever til heu of the value of the Said hay. p<o\'ided the plailltiil'should not recover in the 
action or otherwise howsoever: II eld (dubitante Parker, J.), that the mortgagor was thereby reno 
de red a competent WItness, lJeld also, that the dtrectton of the learned Judge to the jury as to 
the maklllg and effect of cerium lease. /lIven til ev ,dence was right. 

Harding, 
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Harding, with the as~ent of the plaintiti', remaining in pos-

8e~sion, he leased the premises to one Jloses Wltitney fiJI' 
seven years, at the annual rent of thirty fh'e tOllS of hay, to 

he delivered in the barns upon the premi~es yearly, so soon 
as the grass could be Cllt and made into hay. Whitney took 
posses~ion undp.r the lease, and made payments accordingly. 

A judgment having been obta~ned by one Gabd agdinsl 
Halding 011 the :!Oth of June, 1843, a testatum fi. fa. was put 
into the hands of the defendant, as sheriff ofNorlhumberland, 
with a direction 10 levy 011 the gorlds and chatlels, lands and 
tenements of Harding, for £297 lis. 4d. On the 4th day 
of August, 18t:3, JVhitney heing in possession, the plaintiff's 

attorney, hy her direction~ and with the concurrence of 
Harding, leased the premises to Wltitney for one year from 
the 1st day of lila!), 1843, at the yearly rent of thirty five 
tons of hay, to he dclivl'red 011 tile premises on the tenth 
day of Seplcl:IUur then next, and to yield lip the premises 
at the end of lhe terll!; this lease in its recitals referred 
to 1I'Mtlll:;'S !Jc'ing in POi',cssion of the premises under the 
lease frolll Hardin!;; that the plaintifr was mortgagee and 

J1artlillg l!longagur till'r .. "C; allli that the mortgage had 

become forfeil·"d alld oh.olele in law. The attorney of the 
plaintiff, II·ilO \\",.s called 10 prove the execntion of the lense, 
stated that he prepared it for her under the instrncrions of' 
Harding; that IVltitnr!) was sent for, who executed it at 

the lime it hore date, but that the plailltiff not being present, 
did not sign it until SOI,1O ,ime in October following, and after 
the conversion of the hay in question. Harding, who was 
ollcred by the plailllitr as a witness, was objected til as inte­
rested: a rclca~e was thcn tendered entitled in the suit, 

wherehy the plaintiff released, aClJuitted, and forever dis­
charged him "from all action and actions, cause, canses, 

" and calise IIf act iOIl, claims amI demands whatsoever, either 

" in law 01' equity, which she had, or ever had, or can havt', 
" against the said Charles A. Harding for or on account 01' 

" in consequence of any event or termination either way of 
" the above mentioned suit, or for or on account of any de­

" mand, which she, the said Sarah HarkinS, as mortgagee 

" 01' otherwise, had, has, or can havo against the said Charles 
A. 

1848, 
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" A. HurdI'm;, til[ or on account of a certain quantity of hay, 

" which forms the subject of Ihis said action; and also from 
.. nil c1ailll~ or OCIlJ:tnds of cvery I{ind whalsoel'er which she, 

" the said Sundt, Harkins, as mortgagee or otherwise, ever 

" had or can ha \'(' against the said Charles A, Harding, as 
" mortgagor ur otherwise, in respect to the value or amollnt 
" of the said hay slIed for or claimed in thi;; said action, and 
.. from all puym-ents or claims whatsoever in liell of the vulue 

" of the said hay, provided the same should not be recoveret\ 
.. in this action or othenvi"e howsoever." It was contended 
hy the defendant's counsel, that the relcase was insufficient, 

aurl that Harding was still interested; Ullt the ohjection was 
overruled, uud Hurding's testimony admitted: he stated 
that he harl got po;;:session of the premi"c3 as early as June 
1837, had purchased t he equity uf rcdemption f. om one Capp, 
and in JUlie 1638, horro\Ved from the plaintiff £180, which, 
together with the £t80 dlle on the mortgages and interest, 
constituted his liability to the plaintifi'; that on leaving J!,TOT-

thumberland in IS'!'.!, ftc leased the flrelllisc~ to TVltilnl:J by 
the concurrence of the plaintiff, and it lVas t:lCn agreed that 
Whitney should turn in the amount of the rent n~ it annui'llly 
accrued, tllwartl~ paying off the mort;;ag'es \\' hieh was due 
for that year; that in All,~ust 1843, while he was at lVOT­

tfllllllberland 011 husiness, the plaintiff, hearing of a judgment 
against him, asked him if her rent was secured to her ae­
cordillg to their unlier,tandillg, and requested it to be fixer! 
in such a way that she could be secured in getting it-she 
was going to Bathurst the next day, and authorized him to 
employ the attorney \Vho drew the lease to do what was re­

q1lired for securing her the rent, which he accordingly did, 
nnd the lease was executed as describer! by the plaintiff's 
attorney; that the whole arrangement was explained to 

Whitney at tile time of executing the lease, and that the 
witness instructed Whitney that in future the rent was to be 
paid to the plaintiff as mortgagee; that on the day following 
the execution of the lease he saw the defendant, and havinrr o 
heard that he had an execution against the property of the 
witness, asked him if such was the fact. and was informed it 
I\'a~; that no hay was then cut, and witnes~ informed the 

defendant 



defendallt that the gras~ 011 the (Jremises was the plaintilPo, 
and was to go in discharge of her mortgages: he 111';0 stated 
that he had no other way of paying the mort!{nge 1Il0np-), ex­
cept by Ille rent of the premises, and that he never got any 
benefit from the hay tal{en on the execntion. It also ap­
peared Ly another witness, that agrp-eahly to the direclioll~ 
of Ihe plaintiff's attorney,. he went up 10 the I-'remiscs un the 
9th of Seplflllber following, and that Ir'ltilney delil'ered him, 
on behalf of the plaintiff, the thirty fhe tons of hay then ill 
the uaros; that he afterwards, hy the plaintiff's directions, 
(Jut a lock on the Larns, and that they were broken open Ly 
the direction of the defendant, and tbe bay sold under tbo 
execution. It did not appear that the hHy had ever Leen 
delivered to Harding, or tbat he bad in any way interfered 
with it after the lease from the plaintifl' to Irltilney. Tho 
deputy sheriff was called for tbe plaintiff, who stated that 
the first levy was made afler part of the hay had heen cut, 
and that he sold the hay uy tbe direction of the defendant. 
I'or the defence it was proved, that after ttle lease by tho 
plainliffto Whitney, he had had the lease by Harding to billl 
recorded, and put one Campbell in pos.e,sion of the place. 
Tf'ltitney, who was called as a witness, stated tbat after he 
had put the bay in the barns, and bef()fe his delivering of it 
fol' the usc of the plaintiff, he had pointed it Ollt as Harding's 
hay to the defendant. A lease was put in evidence from the 
plaintiff to Campbell, dated 2Sth May, 1844, and made, as 
the attorney who drew it stated, to confirm Campbell in his 
possession: thi~ lease, among other things, recited the seven 
years' lease from Harding to Wltitney, and that Harding had 
assigned it to the plaintiff: It appeared al~o that the judg­
ment in question had been afterwards assigned from Gabel 
to one Gale, and from Gale to Harding's father, to whom 
the sheriff, in November 1845, paid £35, the proceeds of the 
hay sold under the execution. It was contended for the de­
fendant. on the foregoing facts, that tbe one year lease wal 
fraudulently intended to defeat the execution, and not binding 
on the plaintiff, as she did not sign it until after the sale of 
the hay; that she was estopped by her rental in the Camp­
bell lease from setting up the one year's lease. 'rhe learned 
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Juugll told thejury, that under the circnmstances it was COIII­

()etent for the plaintiff, as mortgagee, to claim thc rent, and 
to take a new lease from Wltitlle!l for the payment of it, and 
that if the lease from the plaintiff to Whitnty were a bOlla 
fide transaction, he thought Harding never had any property 
in the hay; tllat as to the rental in the Campbell lease, they 
might view it with the other circumstances, but he did not 
consider it had much Learing on the case, as the assignment 
of the seven years' lease by Harding to the plaintiff, if really 
mude, wonld be confirmatory of the transaction. V cnlict 
for the plaintiff, £70 damages. St,,-,et, Q. C., in Miclwellllus 
term last, moved the Court, an(1 obtained a rule nisi for a 
new trial, on the grounds ofilllpropcl' adl1li"ioll uf Harding'S 
evidence, and of misdirection as to thc leases; citing 1 GI'CCIl­

lcafEv.ss. 23. 390.428, Doev.1'!Jler(a), Barkerv. T!lr­
U'hit (b), CltiU!l's COllt. 15. 

D. S. Kerr, in Easter term last, shewed cause. As to tlif' 
objecticn of improper adlllis~ioll of evidence, which ari~es on 
the admission 0' Harding, the mortgC!gor's t8,;1 imollY. This 
objection is susceptible of a threefold an"lYCI': first, lite de­
fendant's connscl had the witnes' slVorn on his l'oire ([ire, and 
ulldertook to shew him interested, L'I't the witness swore most 
positively that he was not interested, an; the defendant ad­
ducing" no faCH! to pl"uve he was so, is bOII';d by his evidence. 
In 1 (Treenl. Ev. s .. 423, it is said "lltat a party appealing to 
" the ~onscience of the witness on the wire Jire, offers hill! 
" to the Court as a credible witness, and it is contrary to the 
" spirit of the law of evidence to permit him afterwards to 
" say that the witness is not worthy to be believed;" amI 
note 1. to the same section is to a similat" effect. Secondly. 
It appeared by the evidence that Harding was not interested; 
for--having given up the possession of the place in August 
1843 to the plaintiff, and she taIling possession and control 
of the rents and profits, on these facts the plaintiff would he 
entitled to be charged in equity in an account before a master, 
with the fair value of the rents and profits for 1843, in the 
same manner as if she had originally ta~en pos&ession of the 
premises. notwithstanding she allowed the prcmises to be 

(a) 6 Bing. 3()O. (b) .: Camp. Z7. 

converted 
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convrrted by other parties, and the amount of that value 
would be the fair price of the hay at the time of delivery. 
and not the amount recovered by the verdict. Thirdly. The. 
release seems conclusive as an answer to the objection: it 
releases all her right to the "alue of the hay in question, and 
nil demallds wltat.~oever as mortgagee against the witness II~ 
mortgagor or otherWIse in respect to the value or amount of 
the hay claimed in I he action, and from all payments in lieu 
of the value of it, provided the same should not be r('covered 
in the action ur otherwise howsoever. Can there be any 
doubt that in case the plaintiff had failed in this action, and 
in accollnts afterwards taken in equity hetween mortgagor 
Rnd mortgagee, the mortga~or should shew Ihe lease allil 
facts in evidellce, the \'alne of this hay, and thi- release of the 
mortgagce, that shc would he chargcable with the \'aillc of 
thc hay on account of t he mort~ages? Could she set lip her 
failurc ill this action as an ansncr to the releasc, entitled in 
the action? But it was argued 011 Ihc other side, Ilmt the 
release was II1crcly a personal discharge 10 H"rdinf;, whereas 
hc had a lien on the equily of redemption. J n (i Hac. Abr. 
629, it is said, that a release of demand, (Iischar~es all sort,q 
of actions, anel "By a relpH'c of all (lemRnd~, all actions, 
.. real, personal and mixed, and all action' of' appeal, are 
" taken away. ~"a release of alldellland~ extends 10 illhe­
" ritances, and takcs away rights of ent ry" &c. CII. Lit. :.!9L 
So is it with Ihe release in question. In Chill!} 011 Contrac/s, 
779, it appears that a party lIlay release a part of a demand; 
alld in Doe v. Done!l!} (a), and flutitllrities thercin ('ited, where 
the deLt is di,charg"d tlte mortgage i" disclmr!!;(:d; COI/'per 
". Green (b), (,,,. Lit. 291 h, ~(j.J. fl, 2(j!'j, are to the samc 
eOcct. The ca~es cited on tllll other side arc wholly tlissi­
milar in facts to tlte present. As to the misdirectioll, in 
reference to tho une year's lea~e, tho jllry fOlllld that till: 

transaction WIIS bOlla fide ; hilt it is sai:llhe plailllifl' did not 
si~n it nt tho time it was executcd uy Iflhi/"!'!}, and Chit/y's 
Contr. 15, was cited to shew that where the promises are 
mutual both parties Illust execute ut the same lime: in 
puges 16 81111 1 i however, of the SUllJe uook, it is laid down 

(0) Iinle, ,,,I 3, p. 238. (b) 7 M. ~. W,633. 

VOL. IV. L as 

HARKINS 

a~ain8t 
JOHNSON. 

75 



iG 

1&-18. 

IIARIUN. 

against 
JOHNSOii. 

CASES IN TlU~I'l'Y TERM 

as an exception to the general doctrine, thaI where one party 

professes to act as agent for another, el'en without authority, 

the maxim " o1llnis ratihabitio relrotraltitur et lIIandalo priori 

" aequiparatur" applies. Story's Agency, Ii. 239. But here 

the act was authorized not only by subsequent assent, but 

by previous command, for the plaintiff authorized Harding 

to employ, on her behalr, the attorney who prepare(} the re­

lease. It was of no importance whether she signed the lease 

or not: she was uound by the agreement. If during the 

term she had attempted to tal,e possession of the premi,es, 

or had brought ejectmpnt. or trespass against lVhillley, the 

lease so given would hal'e bt'en a goot! answer; she was 

therefore entitlet! to the advantage of it. The transaction 

was a mere attornment of Whitney to t he plaintiff. 1 Saund. 

234 note (f). The learned J11I1g-e was also right in his di­

reetioiJ 011 the Call1pbelllease: it was a mere recital in the 

lease of a stl'llnger, by which the defendant was not bound, 

nor entitled to take the advantage; nor was a collateral 

matter of the kind required to ue recited with any certainty. 

Greenleaf's Ell. s. 26. But if it amounted to any thing, the 

whole recital lIIust be taken together: it states that Harding 

assigned the seven years' lease to the plaintift'; thi,~ is p.ntirely 

consistent with the trans:lction of the one year's lease, 011 the 

executing of which he gave lip the p/l""c~~ioll to lVliill1e'!/ for 

the plailltif[ Could Harding h:lVe dailllf~d t he hay after 

sueh Il,signlllent? The rent did not come aue uutil after 

the assignlllcnt, when it therefore lVas entitled to be taken 

from I1'hiille.y. Harding h!ld no intf'rest in it, nor any thing 

\\'hieh the defendant could I(>I'Y upon: t hf!l'c was consequent ly 

no misdirection. The return of the mOlley by the defendant 

II'US long ufter the n~signlllent of the judgment to third 

parties; and Harding slVore he 1I('I'er recpil'ed anv benefit 

of the £;3.5 paid over by the rlefendnnt. • 

..... ·tn't'I, Q. C., in 8upport of the rule. The exeClltion bound 

all Hu.rdiHg's interest under the lease. If the 1)laintiff had 

such an interest as to enable her to recover in this action, it 

would enure to thl! bencfit of Harding, who is the owner of 

the equity of redemption; he had therefore such an interest 

'IS to render him incompetent: the release is nothing but a 

personal 
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personal discharge. In ortler to render Harding n compe­
tent witness, the release should have \.Jeen from him to the 
plaintiff, to discharge hel' from lialJility to account for reDts 
and profits. Harding was not a party to the first mOI·tgage. 
If the plaintiff did not rerover ill this action, could Harding 
say that the amount of this hay must go in reduction of the 
mortgage, when it was applied in payment of an execution 
against him? When the accounts are taken respecting this 
mortgage, the question is what is the property chargeable 
with, not what is the state of the accounts between the parties. 
[CARTER, J. The plaintiff claims the hay as landlady of 
Wllitney. STREET, J. A Court of equity would look at the 
intent and meaning of the lease, which was to release the 
flropcrty from so much as the hay would amount to.J The 
question would be, whether the plaintitf evcr had any legal 
claim against Harding for the value of the hay. 6 Bing. 390, 
I Greenlf. E. 428. The sheri/Had a right to sell Ha:t'ding's 
interest in the property. [PARKER, J. Harding had leased 
the propcrty; he had no interest in the growing crop.J 
There was no attornment: it was not lJinding on the plaintitf 
until she signed it, which WitS ill October after the sale. 
Chitty 011 COlltl'. 15. She was nUl 1J0und to accept lI'hiluey 
as her tenant, and until she did so he was not discharge(1 
from his lialJility to lJarding. Before she signed the lease, 
the hay had been seized and sold. Tllis instrulllent cannot 
lie !In attorllment, because it is ollly a t(·nancy from year to 
year: the suhsequent ratification call1lot relute back to the 
tilllc of the lease, becall~e the rights of third partic, had in­
tervened. If JVltitlley had paid the rent to Hardi1lg before 

the plnintifi' had sig'ned tile lease, he would have been flllly 
justitied untler the authurity uf Evans \'. Elliott (aJ. The 
plaintifi'recognized the assigllment of the lease to Campbell. 
and if it did not amount to all estoppel is ever strong evi­
dence to go to a jury: it is entirely inconsistent with the 
daims under the lease frolll the plailltifi: Recitals are the 
5trongest evidence ugaillst a party. Greelllf. E.23. It \\'a~ 
proved t hat the amo unt realized by the shoriff Ollt of the ha.l' 
was paid firer to Hardillg's father, the as~ignec of the juti!;"-

(n) 9.'IJ. I, r. 31~. 
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menl; /lardillg therefure had a direct interest in the event 

of I he suit, llnd his evidence ollght not lu have been admitted. 
Cur. adv. vult. 

CHIPMAN, C. J. 1I0W delivered tllCjudgmeut of the Court. 

The main que~lion in this case arises IIpon the competency 

of Charles A. Harding, II witness for Ihe plaintifr: The 

lictiun WIIS trover again,t the defendant, the sherifr of Nor­
thumberlund, for I~vying on thirty five lOllS of hay nnd seHing 

the sallie under an execlltion n;;-aillst the ~aid Charles.A. 
Harding at the suit of Olle Gab!:l. The lillY had beell cut 

upon lalld ill the occupatiun of oue /Vltilllf!l, who held undel' 

u lease fwm the said Ilarding, subject tu an annual relit of 

thirly five tuns of hay, to be delivered iu the [Jam on tilt! 

premises. The hay in question had bcen put into the barn 

by Whitlley as the reut for the then current year. The 
plaintifi' was llIorlgagee uf Ihese prelllise~ under three mort­

gages; the tWO first she Iwld under her late husbaud's will, 

who was the assiguee uf !JUth; the Ihird Iliurtgagc wa;, givell 

to herself after her husuaml's dealh uj' JJardill'{, who had 

purchased tile equity of I"cdel1lptiull of Ille premises, and 

therefore ~tood in tile place of tile 1II0rl~,lgor in all the mort­

gages. He had given direcliolls tu lVltilne!!, the tellant, to 

turn in the rent lu Ihe plaintiff, to go in reduction of the 

mortgage 1l101I(,Y. Harding's testimony was objected to be­

cause it was his interest for the plaintifr to recover iu thi~ 

aCtiun, as whalever she recovered would go in reduction of 
the alllount due fruul hilll on tile mortgages. However 

tlvaillllric this uhjeclion might have been if there had been no 

release from Ille plaintiti', it seems to lire majority of the 

COllrt t1wt the release given in evidence \Vas sufficient to 
rClIIU\"C this interes~. The release is entitled in tlris cause, 

and the plailllilf tlrcrelry releases, acquits; alHI forever dis­

c1,arge,; Ihe said Charles A. Harding" from all action and 

., act ions, caLIse, cam,es, aud cause of actions, claims and 

.. delllands IVhat~uever, eitlrer iulaw or in Cfillity, which sho 
" ha~, or ever had, or cau have, against the said Charles A. 
" 11arliiJlg, fut' or on account, or iu consequence of any 

" event ur terminatiou either way of the abuve mentioned 

" suit. or for or on account of any demuud which she, the 

" said 
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.. sui,l SaTf/lt Harkins, 8S mortgageu or otherwise, had, hu~, 

.. or can hll\'e against the said Charles A. Hurding, for or un 
" account of a certain qua/Ility of hay which forms tho 
• , suhjrct of this said actioll; and al.o from all claims HI' 

.. demands of every kind IVhatsoever, which she, the sai,l 

.. Sara" Harkins, as mortgagee or ot herwise, ever had or 
" can have against the said Charles A. Harding, as 1/I0rt­
" gagor or otherwise, in respect to the l'aille or Ul1.UIII nf Ihe 

" said IUlY sued for or claimed in tltis said actioll, a lid from alt 
" payments or claims u1u.ttsoerer in lieu of the value of the said 
" Itay, provided the sa1lle s/tould nllt be recot'ered ill litis ucliOl' 
" or otherwise /toU'soel:er." Now we cannot read this release 
in any other way but as a complete dischal'ge of Hurtling 
from the alllouut. due on the lIIortgage to the extent of the 
hay, let the terlJlination of this suit beas it may. "All pay­
" ments or claillls ill lieu of the value nf the said hay" appear 
to us conclusively to IIpply to the mortgage money, anrlno­
thing else. It appears to liS therefore tllllt this release 
establishes the compctenr.y of lhe witness lIllrdillg, nithout 
adverting to IIny balan"e of interest which might arise from 
the circulllstance of the hay having heen levied upon under 
an execut ion against himself. Jf the testimony of Harding 
was admis"ihle, there can be no queslion as to the correct­
ness of the directions given by the learned Judge to the jury; 
and we therefore think that Ihe rulo for a new trial ~hould 
be discharged. 

P,\RKER, J. I OIust beg to say I perfectly concur in the 
judgment which hus been delivered by His Honor the Chief 
Justice except as to one point, on which I enterta in doubts. 
I am quite of opinion that the verdict was right if the 
testimollY of Mr. Harding was admissible. I think the 
plaintiff had a right to talw the profits of the land if sho 
pleased: she might treat Whitlley if he assellled as u tenant, 
or she might consider him a trespasser; and althongh the 
lease frolll the plaintiff to WltitneYlllight have bad no opera­
tion as such to affect the rights of third persons, yet there 
was qnite enough to make it operate 8S Ii notice frolli the 
plaintiff to Whitney, under which he would be justified in 
delive.ring tbo hay to her: and I think Mr. Harding was 

also 
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alsu perfectly justified in secUl'ing the hay fUI' her if he 
could, instead (If sut'rering it to be seized undel' the execu­
tion against himself. The doubt I have is as to the suffi­
ciency of the release. Mr. HtJrding had, it appears to me, 
a cltJar interest, which at the time of the trial was not 
Illllanced. The question was not whether £36, the proceeds 
"f the hay at the sherill"'s sale, was to be paid to the 
plaintiff 01' the execution creditor: but that sum having 
already been paid on the execution, whethel' the sum of 
£70, or whatever might be found to be the vulue of the hay, 
should go to reduce the mortgage liability of the witness. 
The witness was clearly therefore incompetent, unless the 
interest was removed by a proper instrument. Now as the 
mortgage was still an open transaction, and no certain slim 
agreed on as the credit or amount of the hay, the instru­
ment necessary to restore the competency of the witness 
should acknowledge satisfaction pro tanto, and be a dis­
charge to that extent 011 the security not affected by any 
rcsult of the trial, It appeal's to me that the amount for 
which the witness is to hal"e credit was left to ue ascertained 
by the verdict in the case. I have no douht the plaintiff 
intended to.gi\·e a suffieiellt release, and would probauly do 
so in case tlf a new Irial; but whether the discharge from 
any demand of the plaintiff in lieu of the value of the hay 
is slIfficiently explicit under the circumstances, I have doubts 
which I feel hound to express. 

Rule discharged. 
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IN as,umpsit before Street, J., at the Alberl circuit in Jill!} The plainliff 
last, the f)luintiff's demand was for one !'alf the amount of a having pureha,· en land from D. 
joint and several promissory note, given hy himself and the in .I1alll,-~.-•. 

took a deed 
defendant tu one L. H. DeVeber, bearing date I ,t May, 1845, Ihereofto hilll' 

payable on the 20th June, 1846: the whole of which the ~~t;~~eg~:~er:. 
plaintiff pain to DeVeber when the note fell due. DeVeber on for the pur· 

chase monev, Hi' 
was called fur the fJlaintifl'; and it appeared hy his testimony w,"stated by D. 

.. d I "d ! I . . I at the trial, and and uy eel s pUI In eVI ence, t lat tie nole In question wit I al,othejollltand 
uthers had been given as 11;" consideration of land I~Urcha';('d sevP,alp,olll'" 

sory noles of 
IJY the pillintifr. and of which Ite had recp.iv(·" a deed, and at hilllselfand the 

I · D r - b I clefend<lut, no I te same tlllle gave a mortgage to t:r e er to secure t te stipnlation ha. 

payment of the purchase money. For the defence it was ~~,':~ ~e';~:~I~,~e 
attempted IU he ,[tewn, that the def'~lIdant had ~igned the' ,pclIri,v of the 

defend'lII1. Aner 
note as mere surety for the plaintiff, who I!ot the land, and the purcha<c th" 
that accordingly the former was not liable; and it was proved ,I",endaut clau,,· 

ed alld exerci~ed 
by De Veber 011 cross examinatiun, t h.lt the pllrcha~e of the a pa'tow,,..,,I,,!, 

land \\'as 11Iaclc~ in lv[ag 1845, hy the I'lailltifralone-the only ~1~1~~~Y~I;~:~~I: in 

person Derever knew in the maller, though he said he was .lIard. 1·-4(;. the 
plalnlill' gH"e a 

under the impression at the ri'lle that it was a juint purchase convevallce or 
3n Hndivilled 

of both. It also appeared tltat after the del'd frollt Dcr-eva moiety "rthe 
to the plaintilr, the dcfcllllant pastured hi, 11O)':,e on the place, land to the de· 

ft'ndant. n;pres­
gave a lease tu another pvr,un to do the sunil', and spoke of ,ed 10 he" III 

the property as belonging to !tim and the plaintiff. Ti,e de- ,;;;~~d~,:at~~n of 

fendant "a\'e in evidence a deed bearing date the 4tlt ,111//'{'/i. plallllilfin hand 
~ well aud Irulv 

1846, from the plaintiff tu him of a moiety of the land, ex- paid. the rec~ipt 

d I. • • I " . £1-0' I d II -' wbere',J wa, presse to ue .. III const( erat IOn 01 .:J In mn we a nil therebyackuow . 
.. truly Ilaid at or hefore the sealing and deli\"crv thereof." ledged." . 

" The slIhsc"b-
The plaintiff called the suhscrihing witness tu pro\'c that no iug witness wa. 

admitted to state 
thnt no money \\'8!i1 paid at the t"me of tlle ex~cl1tion of the deed from the plaintiff' to the defend. 
nnt, but Iloth'iog whaten:r was then said aLout the purchase from Dc VebeTJ or the defendanfe 
joint liability on !he lIoteR, 

The plaillldl' ba\'ill~ afterwards paid the aDlount of OIle of the notes to D. brings this action 
tor con tribmioll 011 the grol1J1u that t~le pUl'ch<::-.C' \~'as marie from D. for the joint. interest of 
plaintiff anrI Jefeud!lnt, al1d !he defendant a prlllclpal and Dot a surety on the note: Held 
(Parker, J. dissentiente). that he \\l(l<:: cnlill~t.! to reCO\er. anti that it might be inferred flom the 
circulII,;tancp.., that the original pnrd'.Ii.'i(' wa~ on joint 3CCOUI~t; and that the plaintifPs 8c~now. 
ledglllent Ofpa}UIt'lIt for the moiety HI tbe deed might Le ~xplained by circumstances tending to 
shew that the condition Wit .... mude lip of the defeudaliL's outstanding liability on the nOle, BO ns 
to leave it a question Jor the jury to !3Y whether the con~iderution W88 80 satifified. 

money 
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IllOrwy WflS paid on the exeeution of the rleer!: this wa~ 0"­

jected to, on the ground that tlw plaintiff was estopped from 
disputing the acknowledgment of it in the deed, uut the 
evidence was admitted; and it appeared that no money was 
in fact paill at the tillle the oeml was executerl. The learned 
Judge left it to Ihn jury to say whether the defendant had 
signed the note as mere surety with the plaintiff for the 
purchase money of the lanll, or whether he was a joint pur­
c1lU~er of ir: if he had not ueen a joint purchaser, it was not 
prolmule the pltlinliffwould have given him an absolute (Ieen 
of a moiety without paynwnt of the pUI'(:hase money; and it 
might be presumed froll1 the giving of the dee,l and the non­
payment of the purchase money, that it had "een prc\'iollsly 
secured in the defendant'>! joint liauility to pay the notes. 
Verdict for the plaintiff, £18 3s. 4d. A. L. Palmer, in 
lIfidlae!lIlas IeI'm last, moved the CUllrt, and o"tained a rille 
nisi for a new trial for improper admission of evidence, mis­
direction, and that the verdict was again~t evidence. Baker 
v. Dewey (a), Rountree v. J"cob (b), Harding v. Ambler (c), 
2 B. Sf Ad. 244, 1 A. ~ E. 792. Sltirley v. Wright (tl). 

G. Botsford, in Ells/a t(:rm last, shewed cau~e. The first 
question is, whether it was competent for the plaintiff to go 
into evidence to shew that the consideration of the laml was 
paid. The deed having admitted the payment of the consi­
deration money, the circumstances attending the execution 
uf 11 dped may ue given in evidence, not fOI' the pllrpose of 
contradicting- the deed, Ullt 10 shew that the con~ideration 

was not paid at the time of execution. [STREET, J. I ad­
mitted it on tIle principle of the legistry act allowing the deed 
to ue given in evidence, nithout calling the ~uhscribillg wit­
ness. If it was not for 1 he registry act, the defendant would 
have been obligerl to call the subscribing witness, who might 
be cross examined as to the facts attending the execution.] 
it was competent fOl' the plaintiff to shew that the conside­
ration which he acknowledged in the deed was the l'lecllrity 
of the defendant on the notes for the purchase money. a 
moiety of which he was bound to pay the plaintiff; and was 

(a) 1 B. ~ C. 704. 
(e) :J M. ~. rr.2i!1. 

(b) 2 Ta.mt. 141. 
(f) 1 11',1". O. 

the 
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the same as if the plaintiff on giving the deed had taken the 
defendant's notes for the consideration of it. There was no 
mi~direction; nor was the verdict contrary to evidence, as 
the circumstances clearly shewed that the defendant had the 
benefit of half the purcha~e. 

A. L. Palmer in support of the rule. There was no 
Cl'idence that the parties were joint purcLascl·s. The 
conveyance \Vas made to tbe plaintiff alone, and there wa~ 
nothing to shew that the defendant was connected with the 
original purchase from DeVeber, otll(.:nvise than as a surely 
joining in the note for the purchase money. Tile evidence 
that the defendant owned the land jointly with the plaintiff, 
may have meant that he rented it. There was no evidcnce 
to go to the jury of an original joint purchase: the evidence 
that no money passed at the time the plaintiff executed !he 
deed to the defendant was inadmissihle, as the deed admitted 
the receipt of the money. Baker v. Dewey (a). If the 
plaintiff had any remedy, it was on the spccial contract alHI 
not on the common counts. The purchase was made hy the 
plaintiff, who gavc a mortL~age for it; the Ilefcndant was only 
liahle on the notes to DeVcbcr, as surety fur the plaintilf, not 

as joint principal. 
CHIPMAN, C. J. This \Vas an action hrought to recover 

half the amount of a joint and several promissory note, givtlll 
by the plaintiff and defendant to !\II'. Leveret H. DeVeber, 
Ihe whole of IVhich had lJeen paid by tile plaintiff when the 
note fell elIIC. It appeared that this with olher notes had 
been given in pAyment of the considemtion money uf land 
conveyed by DeVeber to the plaintiff in IS-l.:>; a mortgage 
had also heen given hy the plaintilfto UeVeber of the land in 
question, as a ~('cul'ily for the paymellt of the note3. In 
iUarcft 1846, a clllIHyaucc' was lIIade I,y tile plaintifr to the 
defendant of OIlC half of this land. In that deerlthe conl'f~y­
ance is stated to be "ill cOl"i<1eration of .£150 tu the pluintlfl' 
" in hand well nud truly paid, the n:ccipt whl'reofwastherchy 
"acknowledged." It appeal ed that 110 money pas~ed at the 
lillie of this conveyance; nlld it was "oIJlcndcd on the part 

of the plaintilf, Lhat tire purchasc of thc lEnd from DeVeta 

(a) 1 B. 4' C. 704. 
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"'119 ft JOlllt Jlurclmse Ily Ihe plaintiff anrl defendant, and 
thrrefore it was that the defendant joined in Ihe notes to 
De Veber, and that the plaintiff lIIade I he slIhseqllent COII­
veyance to the defendant 01 one half of this land. It did 
IIOt appear that the defendant had paid the considf~rati()n 

money for this halfof the )fwd in any other mannL'r; and it 
appears to me that the consideration in this deed being ac­
tually the joint liability of the defendant on the noles given 
to DeVcber, it is not incollsisl.'nt wilh ,he arlllllssiull in thn 

deed of the payment oflhe cOlIsi,leration money. Althollg-h 
no evidence could be admitted tn cOlltradict the statement in 
the deed, yet evidence is admi"ihlc to explain in whflt 
lIlIwner the consideration was paid, whether ill lIIoney or the 
equivalent therefor, be it what it might. The qnestion \\'US 

left broadly to the jury on this state of the facts. There i~ 
not a particle of evidence of the defendallt's having signed 
the note as a surety and not as a principal, as the face of tlll~ 
nole imports. The learned Judge who tried the calise i~ 

strongly impressed with the opinion that the verdict is ac­
cording to the justice of the case, am! J confess that I do 
lIot see my way clear in disturoing it. 

PARKER, J. I have considered this case with II good 
deal of attcntion, and am free to admit that if the question 
was a proper <'ne to be left to the jury upon presumption, they 
were well warranted in the concillsion they have corne to. 
'l'here are douhtless many strong circnmstAllces in support 
of it. In addition to what has heen said by His Honor the 
Chief Justice, I may mention, 1. That the defendant'sjoining 
in the 1I0te does not appear to have been caused oy any 
stipulation made with Mr. DeVeber, 'he vendor, who took 
sp.curity by a mortgage on the lanrl. 2. Thill the defendant, 
ruter the sale by DeVeber, and before the conv~vance to 
himself, c1l1irned to have an interest in the lanll, nrlll·plHwred 
his horse there, and allowed another person to do it. 3. That 
the conveyance by the plilintilf to the defendant was of an 
undivided moiety. 4. That it is hardly to he supposed, the 
defendant knowing that there were out~tanding notes given 
i<lr the original purcha"e money to IJe Veber, on which the de­
fendant was a joint promisor, should nevertheless pay the 

consideration 
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~onsiderntion for Ihe lIIoiety to the plaintiffwithollt regard to 
tbese lIotes; and 5. That no evidence was given by the ue­

feudant to ,Iww how ami \l'hen the consideration was paid. 

'fbps;: facls. and prllhably :he c:irclIJIIslances and situation in 

life of Ihe panies, which Ihejury might know were not such 
a~ to eonsist with any large 1II0ney payment, would tend 

~I rougly to shew t hat the verdict is right upon the merits. 

But I have not hf'en uble 10 get over the difficulty J feci as to 

nny r"suliiug lial,ility for contribution having been incurred 

by the Ileff"ldant when the notes were made, seeing that the 
noles were undoubtedly given as payment of the land to 

lJeVeber, and tbat the land was conveyed to the plaintiff 
~olely; 110 explanation Leing gil't~n why this is so, if the de­

fendant was a joint purchaser. The defendant had no legal 

illtcrest in Ihn land, nor is there filly thillg to shew any 

binding contract of thel' lailltiff to cOllvey any interest to 

him. .\ liahility for contrihution would then appear not to 
have arisen Ollt of the circumstances of the original transac­

lion, unles!> there was "onw distinct agreement to that effect, 
",hiell i~ nut shewn, but to be dependent on the ~ubsequent 

uct~ of the parties; and this hrings u~ to the conveyanco 
iliad .. in }Hardt 10 Hi, hy the plaintifl' to the defendant, which 
is expressed to he " Itl eonsideraLion lIf £150 10 the plaintiff 

" in hand wcll and truly paid, the receipt whereof was 
.. 11"'r,,\)y al,:wowledgcd." N<lw I quite agree that this ad­

Illis,i"n was open to explanatioll, al"J Ihat it was cOnJl'ctCllt 
fur the plaintifl'lo shew that Ihe S1I1lI was paid not in money 
hut in liabilili,·s. 81(('h is the ordinary course of such lran­

"1('lious, and indeed s<leh is Ihe vcry mode in which the 

c"n"idcHltion was pni!! by the plaintiff to DeVeber; and I 
think the le,.;timon)' "I' Anron Stevens was admissible for tho 

p"rpo,e of sIH,\\'ill;(' what. did, nnd what clid not talle place at 
Ihe l!xcculilJn of IIw dl'cd; an-] it would have been open to 

him to stilte if h" could that the joint liability the defendant 
was under Oil tl", 1I0tes 10 De~-eber was agreed, or taken to 

be tl,,, whole or part oClhe consideralion of £150 mentioned 

in the uced; but Stevens, when called, says that nothing was 

said about the purchase from Dt:I-eber or how Read got tho 

Illn.. The deed itself recile~ no joint purchase, nor is it 

made 
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made in terlll~ 811UjCCt to the mol'lgnge: whatc\'cr therefore 
thc mcnning and iutention of the parties may have heen, I 
cannot sec how it is sufficiently llIanifested to be different 
from the natllral meaning of the dced itself. I feci a difli­
cility ill destroying the admission, or explaining the tcrms of 
it by an inference which, though a reasonable one I grant, is 
hy no means a nccessary one, and may not be true. I ought 
pcrhaps also to add that it was not shcwn what proportion 
the consideration money mentioneil in the Jeed from the 
plaintiff' to the defendant bore to that given to DeVt:ber; 01' 

that when the note uecame due, the defendant lVas called on 
to pay any proportion thereof, or had notice that the plaintiff 
had paid it. Entcrtaining this opinion, I feel bOllnd to ex­
press it; though 1 regret being obliged to differ at :.11 with 
the rest of the COllrt on a case where 1 have a strolJg per­
suasion, not only from the opinion of my Brother Street, who 
tried the cause, uut from a perusal of the notes of trial, that 
the vcrdict is just on the merits. J am glad, therefore, the 
douLts I feel are not participated in by my learned Brethren, 
and will not lead to a disturbance of the verdict. 

S'l'RBBT, J. I quite agree with what has Leen said hy 
the learned Chief J list ice, in this case. This action was 
hrought hy the plaintiff to recover a moiety of money paid 
Ly him to take up a juint and several note of hand, given 
Ly him and the defendant to L. H. De Feber: the note was 
drawn in the usual form of n joint and several prolllissol'Y 
nole, and signed uy both plaintiff and defendant; upon the 
face of it therefore they were both equally liable to the 
holder for the amount, as principals, aud there was no cvi­
dence in the case to shew that either of t hem had signed il 
as security for the othcr; and the plaintiff having paid the 
",hole of the note, the defendant, prima facie, stands legally 
liable tu pay to him his one half, as so lIIuch money paid Ly 
plaintiff for and on account of the defendant. The defence 
set up was, that he (thc dcfendant) signed the note only as 
seclIrity for the plaintiff, and as between them he was not 
liaulf~ for any part ot' it. This of course if made out in 
evidence would have Lcen a good defence, but the onus of 
proving- this lVas till own on the dcfcndnul; and as it is a 

fjuestion 
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question of fact, and not of law, the evidence to supporl it 
IlIU~t Lc such as will Fatisfy a jury, the defendant being 
called upon to relieve himself from his prima facie liability 
as a joint promisor. Now the evidence he drew out on the 
cross examination of De Veber to support this was, that the 
note in question was one of several joint notes, given for the 
purchase money of a lot of land, which was conveyed lJy 
De Veber to the plaintiff alone in May 1845; the purchase 
was negotiated with De Vtber by the plaintiff alone, who 
was the only party De Veber personally knew in the matter, 
althc.ugh he said he was under the impression at the time 
that it was a joint purchase of both: at the same time he 
added that he only knew the defendant in the transaction 
frolll his name being on the notes; but it did not appear 
that DeVeher required from the plaintiff that anyone 
should sign the notes, for the purchase money, with him as 
security, as De Veba says he took a mortgage on the place 
back from plaintiff RS his security for the payment, and 
would not have conveyed the place as he did upon the 
security of the notes only. It came out in evidence also 
that after the purchase, Rnd before the "Iuilltitr had given 
any conveyance to the defendant, the defendant exercised 
acts of ownership ovel· the place, by pasturing his horses, 
and giving leave to another perilon to do so, and spoke of 
the place as belonging to himself and Read. It appears 
also that in Marcl, 1846, lJefore eithel· of the notes became 
due, the plaintiff who still held the title from De Vtber to the 
whole lot, conveyed one undivided half to the defendant: 
ill that deed a consideration of .£150 is acl\nowledged Ly 
the plaintifr to have becn received by him for the same, in 
t he usual form, that is, to have been" in hand well and truly 
" paid at lind before the sealing and delivery thereof." This 
was pnt in evidence by the defendant, to shew that he had 
paid to plaintitr a valuable consideration for the one h" if of 
the lot independent of the notes, and it was contended that 
the plaintilr was thereby estopped from shewing any other 
or different consideration from that mentioned in the deed; 
"ut evidence was admitted, and I think rightly so, fl·om the 
witness to the executiun of the deed, that no money was 

paid 
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paid at thnt time: this was admitted, not to shew tilat 
pillilltiir had recei~'ed no consideration for tbe conveyance, 

find th!'l'cby contradict the deed, bllt merely to shew wlJiH 

passed at the tillle of that conveyance, and thdt the deed 

was consistent with the original pnrcbase, being a joint 

one between tlie parties, who were equally liable on the 

notes fllr the purcha~e money, anrl therefore the defendant 

was entitled 10 hare one half conveyed (0 him, find that no 

money was then paid by him to plaintiff fot· the same; anti 

this evidence was admitted upon the same principle that 

similar e,·idence is admitted in cases where deeds are 

Attempted tn be avoided on the ground of theit' being 

fraudulent: for if tlie original purchase was a joint lOne, and 

this .]ped waq llIerely gi"en ill pursuance thereof, it was all 

Btle/llpt at fraud on thc part of the defendant to set it Ill' to 

defeat his liahility to pay for one half of tlH~ notes. This 

conveyance, though not so stated thercin, \\'as in fact suhject 

to De Vl'bcr's mortgage, which he still held upon the whole 
property; Rnd it \Va~ a stl'Ong circumstance rot, the con­

~idcralion oC Ille jury, t:lat if the defendant signed the notes, 

merely RS a surety, it IVould have heen a most extraordinary 

procf·cdin;;- for hilll to ha\'ll purchased an lI!1di,·ii.lllrl half of 

the Ianll fru:n th:J plaintiir, and paid for it so large a con­

~illPrrttion, slIhject as it was to art ollt;:tflnding mortgage 

held hy De relier fur the whole original purchase moncy, and 

he (the defendant) still remaining per"onally liable to the 
llIortgagee for the whole amollnt of the note". And whether 

it lVas not mnch more probable, flnfl consi,tent with all the 

cirCllrmtflllc('s of the case, that this deed \\'n~ merely to con­

vey £l title to tllP. defendant of an undi"illerl half, in pursu­

anrc of an original arrallgcment hetwclw the parties for a 

joint pne:lase, anti thereby to place him in the same situa­

t ion hc I\'ould ha \'(: been if Dd'eba's deed had conveyed til 

them both-for tlwy still remained as tenant~ in common 

of thc whole. Under such a state of circumstances, sup­

ported hy sileh evidence, I considered at the trial it was a 
proper qnestiun tu he left broadly to the jury, and I so left it, 

And I havc not been able si nce to satisfy my own minrl, 

IIpon any rule of law or principle of justice, that I wa~ 
wrong 
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wrong in doing 80. The jury have lly their \'erdict foullt! 

that the defclIIlant signed the notes as a principal in t1lC 
transaction, and as I was fully satisfied with the verdier, 

and beliv,'c it to bn according to the true justice of the 

(~ase, I think it should not be disturbed, and til at the rule for 

a new trial shulllr) be discharged. 

Rule discharged. 

nURNHA1\I' ET AL against W ATTS, GAi~C ELU;-'; and 
\;':IFL. 

1848. 

ltEAV 
u':;llin3t 

~J'CLEJ.", 

IN trespass for mesne prufits, tried !'efurfl Parker,J .. at the li, tr.'p'''' rnr 
CharloUe assizes in NuvemiJer lust, the plaint if Ii pruceeded mes", profit., 

lilt' plnlfllitf."I dft­
for a trespass fcolll ]9th August, lE45, to .Hardt l~,li, and dared agall .. t 
gave in evidence a judglIH·nt in ej,'('Uiient Ly the plaintift~ the delend;jfll8 

IV. G, and L, 
against the defendunts 1:',,113 amI L'icillr/a Alon-ell, \\'ho, (th. \vlf. of G) 

joilJtly. u,f'd UII 
since the judgmeut outained, had tlIarried the d",fendant the trial gave III 

Uarceloll. The declaration allt'''ecl a J'.,illt treSlJ3SS by all eviclenc •• juug. 
r=I ment In eJect~ 

the defelldants, willlUut averritl!: the IIICtrri,,!:c u1' Lucinda melltn;.in't W. 
. ' ... . aud L .. and 

lr/urrell, or ShcIVlIIg how (il/ret/ull Lecame connected. ObJec- .he\Ved that.rter 
tion to this was taken 011 tl:e trial, und the point I\,[l~ re- the j,"doll;e

L
nt

b
in 

f'Jec men. . e 4 

served, I\'ith leave to enter a lIullsuit if the Cuurt allOve c;lInethe wlf. of 

I I I I · I I I .. I d' , fIG D G On objec. 
S lUll' t 1111' t Ie u IJectlUn va I III puwt 0 uw. . . tion that G. 

Street, in iJilar!! terllliast, Ita\'ing outuined a rulc, cuntending ~~~lr~~I~t.~.:n. 
that the Illtshand was tltlt liable for the tor;,. of his wife ue- party to the ~I· 
... ' d .. D 1/'h' ( 1 ('l' P ')')4 lege" tre.p .... JUre mar['lage, an Cltlllg eml v. 'lIe a), lit.. ~_ , nnd the point 

G. ilol.<'iJrti now sht'lred cause. iU 1'''. IIlorrell married reservetd f~Ir aid 'J I nons III : c e , 
(farce/oil after the judg-ment in ejectment. The present is th.t the obJec. 

. . 'fl' I ., . tlOn must p'.' 
UII actIOn for lIIeSile prufits. Ie Jilt gment III ejectment IS .uil. 
evidenr,e against the dcrendallt~ ill t:;e I'jecttllcnt suit. As 

Mrs. lIIorrtl! 1I'3S u defcndant in that ejcctmellt :;uit, and 

huund hy all the liabilities illcident to it, GaratlJ/!. who lIlar­

ried her, is el)ually LOlllld, and is precluded frolll cuntending 

he was not a lJ<lrty to the ejectment fur the purposes of this 

sttit. Due v. /V/litcourt (b), 1 C/litty P. 105. He married 

Iwr suhject to her liauility in the action of trespass: the judg-

(tiJ 7 T, Rtp. 112, (b) 8 Bing, 46, 

ment 
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ment in ejectment being good evidence against her befure 
marriage, is good evidence against hel and the husLmnd after 
marriage; and he continued in possession some months 
aftcr the judgment in ejectment. In an action of trespa~s 
against A. B. and C. jointly, it is not the COIII'se to set ont 
that one commanded t he trespass, and the others com mitted it. 
Uy marrying, Garee/on assented to the trespass, and became 
n trespasser by relation in torts committed by the wife before 
marriage. The action must be brought against the husband 
lind wife. [STREET, J. Is it not necessary to set out in the 
declaration that the trespass was committed by. the wife.] 

CH1PMA:'I, C. J. It strikes me that the ohjection tali.en 
for a new trial mllst pl't~vail. 

PARKER, J. and STREET, J. were of the same opinion. 
Rule absolntc. 

THE QUEEN against THE JUSTICES Of' YORK. 

Where affi,la IN Easter term last, G. Botsford, on behalf of one Andrew 
"its used in mo· Blair, obtained a rule nisi for Ii mandamus to the J ustiees of 
vmg for a rule 
.. isi for a man· York, to shew cau~e why they should not pny over to Blair 
damns, were en· f II db' I' h d Th ffid . titled in a cause: a sum 0 money a ege to e 111 t lell' an s. e a avlts 
Held irregular. on which the motion was founded were entitled" The Queen 
and the motIOn 
dismissed. but "v. The Justices of York." 
no costs allowed D S . 
to the successful •• Kerr now shewed cause, and submitted that the af-
party. fidavits were entitled in a suit, whereas there was none such 

pending: they should be entitled in the Court but not in a 
cause; and cited Ex parte Nohro (a), Drury v. Howe (b), 
Regina v. Walworth (c). 

G. Botsford contra, contended that the entitling of the af­
fidavits, if objectionable at all, was merely. surplusage, and 
did not vitiate them. 

C1:IIPMAN, r. J. I do not see how you can get on. The 
rule must be dischargecl. 

Kerr applied for costs. 
CIIlPMAN, C. J. There can be no costs allowed in Crowll 

cases. 
(a) I B. ~ C. 267. (b) Ante, vol. 3, p. 588. (r.) 10 Juris! 967. 
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'lllESPASS q, c.f ,t (/-'1'or/(/!'iI, I",fnre Carier, J., at the In tre.p .... 

Queen's circuit in ll1arc!t last, the prominent question was a dwhere. boh"n. 
. .,. .. ary wag t e 

disputed hound:! ry hetween the partle~, I he plfllntllf clmrmn,!!; prominent que .. 

I I, '" 1.1 I I I" d I ' tlOn III d"pule. 'ya Ine rUIl by one ir1atlO()(~, anl I Ie l elen ant re ylng on and lh. plaintllf. 
olle ran by a surveyor named rVlliJlple. It appeared by in addilion to hi. 

eVldenee of the 
Mahood's evidence that he ran tllP lille the reverse of the line which he 

1 "11 Id'l I" d' 'I·oughtto •• t •. course all 'own, alll II not Jl'lng It out correspon Ing Wit I blish. and the 
the uoundaric;; de~crihed in the "rant. Beside, the "Iain- tre'passes c.om· 

~ HIlt1ed WlthlO It, 
tiff's clailllunt!er the Ma/tood line, and shewing the trespass proved • Ire.· 

I I I . d 'I' 'I d I . I pa .. of clltting 
Ia( ,een com/mIte IVlt lin JI, Ie prove 'ya witness t lat forty trees 011 

there lVere abollt forty tamarack trees cut on the plaintiff's hi •• iJeoflhe 
Ime,clallned by 

side of the Whipple line. The leanH,d .I1111ge left the ques- the defendant, 
, fl, j I' II' I I 'J II 'i'helearned lion 0 uoun{ ary to t lC .lllry, te Ing'twm Ie consl ere( tie Judge, on the 

Il'hi]Jple line the more correct one, and that the plaintitr ebvidhendoe of I f 
nt SI es, e t 

eOl1ld not rccov,'rany thing- more than the vall1Poflhe trees the'l"estionsof 

I 'I
'" I I' C 'J'I' I I' I' the hne. to th. ellt oycr t Ie tI'liP e IlIC. Ie JlIry ,rollg It In a "en tct jury, tellinl( 

for the plaintilr, d:lIl1nges £;>, stating' that Il,el' fOllnd the Ithem thatdth"b 
"-- . me prove y 

JlJu/wotl linc to he the correct one, D. S. J\err, in Easler the defend.nt 
\Va~ the more 

t('rm last, obtained a rule "Ilisi for a II<'W tl i:ll, on the grollnd correct one. bill 

that the "('rdiet lVas ngainst law alld ("'id,'n,"" ~~aJ~~?tl:::ight 
A. U. 'Felli/ore now ,lwlI'ed (':I 11'('. Thollg·h t here 1V[l~ plaintiff for th .. 

. vallie of tile 
1I0t positi,'e evidence of the bOlilidary Ilnc, still if there is Iree •. nnd the 
cI'idence 10 slIf'llon the verdict, the COllrt will not di-tllrb it. jury. in rJetllr~. 

mg a veT let lor 
Thcre is :1I1l1·,le el'idellce to slI,tain tlw 1'('rJict in the cl1tting the plaintlfi; 

I h I · . II' , l I ' " f' otated that they of the trees, ant t e [l [lInt I' IS 1I0t to 1(' ( epl"IYeu 0 It fOIlRd theliDe 

I I , I I I I I d ctaimed to b.the ,ccnllse t W .lUI), lave t lIIn!-!" It prop,'r to 11H1 (e an a ISlIr pl'intilt'to ba 
declaration uhollt Ihe ]'>-1,dlOotl :in('. TllI're \\'as no [lo~itil'e Ihe correctline; 

a new trial was 
evidence of Ihe vallie of the tre"", hut the jury weee fully grallted. it nol 
, 'fi I' fi I' I' I I. £5 I f I' , app •• nng to the Justllet III 111l1llg't lete va lie to ue : tal t te Jury given Court ,hot, on 
dama"es for the cutting I1Ct\\'l'f'U the two linos, the dam[l .... es ouch finding. the 

~ '. !:) Jury hRd con-
wonld have 111'"n Illueh I:llg"", If the ease were ~ent down fined their d.· 

'I I I I I I "I I mage. to th. f"r a new tna, t IC rc,u t I\"OU l W simi ae to t Ie present. tresp ••• for 
This verdict. cannot Le c\·idence ill a ,uLsequent action of OIl11mgthalreel. 

ejectlllent Letween these parties. There is ample eviilence 

to support the verdict if the jury had not made tho declara-

VOL. IY. N tion. 
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tion. [PARKER, .1. No dOllut of it.] And the Court ought 
not to interfere, for the jury may make the same remark on 
the second trial. [CIIIP3UN, C. J. From what the jury 
said, it must ue taken that they gave the damages for the 
trespasses according to the Mahood line. PARKER, J. The 
plaintiff's counsel might have requested the Judge to send 
the jury back to find for the value of the trees. CIIIPMAN, 
C. J. There is nothing to shelV as against th,~ declaration 
of the jury that the dama!!:f~s lVere goiven fc)r the trees cut: 
the object of a nelV trial i, to clo jllstice to the parties 1II0re 

completely. ] 

Kerr in support of the tule. The object of this suit was 
110t damages, but to establish the line; and if the verdict be 
allolVed to stand, it may perhaps be used in future to the 
prejudice of the defendant, in an action to eject him from 
the land betlVeen the two lines. [The COLI rt stopping Kerr.] 

CIlIP~IA~, C. J. There mllst he a nelV trial. The only 
flucElion is the costs, and we wish to consult the learned 
Judge who tried the cause. 'Ve therefore postpone the 
judgillent until next tpun. (a) 

(a) Rule rthsolute for a new tri~ll ordcrrd on payrnPDt of costs, in Jli­
c"nc/mas following. 

DOE demo HATHEWAY against MUNRO. 

The eslale ofa I N ejectment, before CarteT, J 0, at the Saint John circuit 
lessee for yloaro in January last, the lessor of the plaintifr put in evidence a 
}'3 not comp ele, ' 
without actual deed of the premises, bearing date 16th JUlie, 1843, from 
e"try; therefore i\T 1. . I D V. b I' . 
where a lessor 1 at IIJJUe t: t: er all( WIfe to Gabnel De Veber; a Icase of 
in edieclml ent d the same premise~, dated 20th 1I1atJ, 1846, from Gabrt'el rna e tit e un er .:J 

a lease from D., DeVeber to the lessor for seven years, acknowled!!cd anll 
wlthoutshewmg . . ..... 
any enlry under recorded 10th JanuaTY, 184S; and a notICe to qUI[ the pre-

!~~!:~i:~ :~~O'l mises: it appeared that t he defendant had held possession 
thaI the defend- for a number of years. A nonsuit was moved for and 01'­
anI had been .e-
veral y~a,. in dered on the ground that the le~sol"s title was not complete 
\';:Is;,,~~:~ :hc without entry, which had not ueen shewn. The lessor re­
~essor'B litle m,. fused to become nonsuit. The case proceeded and the J' ury IOcomplete. , , 

under 
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1I1111cl' the charge of the learned Judge, found for the ue­
fvndant. Scovil, in Hilary terlll last, moveu the COllrt, and 
ohtaincd a rule nisi till' a new trial on the ground of misdi­
rcction. Dne v. Watts (a), Goodrigltt v. Keator (b), Co. 
Lit. 46 b? Adams' Eject. by l'i/ling't. U. 13. 41. 60. 93. 95. 
157. 262. 692, wcre cited. 

G. Botsford now shewed calise. Tlwrc was no cOllnexion 
01' privity shewn between the lessor of tire plaintiff ami the 
defendant. In 2 B/ack. Com. 314, it i,; laid down that "In 
" lcases for years, an actual entry is nece5sary to vest the 
" e~tate in the lessee, for the bare lease gives him only a 
" right to entcr, which is caller! his inlerest in the term, ill­
" teresse termini, and when he enters in pursuance of that 
" right, he is then and not before in possession of his term, 
" and complete tenant for years." Co. Lit. 46. Here the 
" lessor never entered, he thercfore hart no complete title: 
he had only an inchoate intcre1il. Woodfall L. E-i T., by Har­
rison, 113. [CHtP~IA:'II, C. J. His title is incomplete.] As 
to the consent rule, it leaves the lessor of the plaintiff to 
prove what right he had to grant the lease to Jolm Doc. 
(Tire Court stopped Bol.yford, and caller! 011] 

A. R. Wetmore in support of thc rulc. Ejectmcnt is a 
creature of tIle Court, to cnable a party to get posscssion of 
property which he is entitled to: formerly the lease was 
actually marie Ollt in ord(,r to avoid the liflbility for mainte­
nance. Tire party was obliged to enter on tile laud to 
execute tire lease: I he lease is a mere fiction of law. The 
cousent rille having admitted tire leaFe to Jolm Doe, it must 
necessarily admit all drat was esselltial fur the lessor to 
cnable him to make the leasc; bllt the conscnt rule tloes 
JUNe: it admits the entry of the party under the lease as 
well as lire ollster, and so admitting tire cntry it became 
IIIIIIcce,,'01I'), to pl'o\'c it IlInde. A lessee before entry Iras an 
interesse termilli tlrat Ire may as,igll tu another, which cau 
only he reconcileahle with a complete title in the assignee 
before the assignment, and equally complete for tire purposes 
of an assignment. If thn lessee before entry can assign the 
term to another, whose title after entry is complete, the lease 

(a) 9 East. 17. (b) 2 D.ug. 477. 

to 
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to Ju/tll Vue L;c!ine l'ntry und the (;oufessioll hy the (;I)useut 

rule (,I' IIi" entry, CIIJ'('~ ull the difficulty IInll UlIswel'S the 

uLjectiun. [~TI;t:I;1', J. The whole (I'lestioll turns UpOIi 

whether tile jp';';OI' had a right tu lIIake tIle entry.] 

ClJlr~IA:\" C. J. The qlleslioll is 1I0t whetller a purly 

call lIIainlaiu ejectmellt witlwut actual elllry, Lilt whether 

his estate is complete witlllJllt it. The estate of a lessee till' 

years is not complete witllout actual ('nt/y. 

PARK!::lt, J. The est:lle fr(jlll (Jourit'! DeVd)J to tbe 

lessor of the plaintitrought to appeal'; and lIot su appearing, 

the lessor shclved 110 rig lit tu /lliike the iea,e tu .I0/1I1 Do/:. 
STI(Et:T, J. If there he another parly iu po,;oe,;,;iull \\110 

refuses to let the lessor of the plaililitl· ill, he is not ill a con­

(Iitiull to makc 1I lea,;e tu !wotlier: at Iea:;t an elltry UII:.)lt to 

h,] Ilctu<llly Illude be·fore f'ject IIlcnt urulI!<ht. 
Itllle discharged. 

Where an ae. C!tllrles Fi:iher, pursuant tu notice, mOl'eu ror tl rule re­
tiuDi. pendillg quirin; the plainliff's attorney in this ~uit forthwith to tile ill 
ago""t 0 party I tl· . I I I' f I I . I' C "lid hi. attorney t Je 0 Ice CIt t Ie c er, I) tie peas 01 t liti ollrt a ca. SIl., 

rllrimpri,oning i~sued l,y bitll ,,~:,ill,;t tbe defendallt at the snit of the J,lain-
the applicant, on . '-- .. 
nell, SIl. set tIft', 011 ur about 2d JlIlIlllll'J, l.:'JIi, direetetl to the sheriff of 
aside for irregn. 
iarity, b,,, which CarhtvlI, ret urnable of 11 ilar!} in the la~l ment iOllcd year. 
had lJot been 'fhe nl1lllicalitJll WdS l"oundt.:d un an ailidavit of the sheritr of 
put 011 file. aud 
'''I" wanted a. Carle/un, stat in)! that snch writ had beell receil'ed by hilll 
evidence on the 
trial; the COllrt from tbe plailltilr's atlClrncy, that tbe dl·fendullt bad beell 
ordered the at· arresteel III)on it, COllllllilted to .2:aol, where he remained torney to file ~ 

ti,e ca. sa. intha until he got Lail for tbe lilllits; that after tllB writ wa~ 
office of Ihe 
clerk oflhe rctnrnuule, tbe sh .... ilf returned it to the attorney, and sub-
pl.... hequently the defendant was di5chal :,;,~d by the shel in' ill 

obedience to tl rille "t' this Court, 011 ilCCUlllI1 of the said writ 

havillg heell irregularly issued. It likell'ise appeareli that 

search had Lcen made ill the clerk's ofiice for the writ, bllt 

it was not found 011 tIle. The aLo~'e named defendant had 

Lrought un action, which was pendillg' against the plaintifr 

and 
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an(lll.e attorney who issued thc writ, and it was sworn tlllll 

tlte writ or fill exc[))pliticatioll thereuf was wanted to he used 

on the trial. Tlw cuuusel contended that the plaintifl"s 1lI­

torney shoul(1 hale filed thl) writ-that it was is,ucd out of 

this Court by him fur tbe purpose ufthe suit, and shoul,llloW 

be made available for the panics at the approaching trial. 
D . • S. Kerr contra, submitted that the motion slJOuld IIot 

prevail; that the actiuu pending was au unjust proceeding 

ugainst the atturney, who was not aware of the defect for 

which the writ was s('t a,ide; and it was oppressive against 
tlte plaintiff in thi,; actiun, us it WllS nut preter,dcd that the 

defendant had ever 'lue'tionefl the debt, or pairl any part of 
it. The applicant should lHHe hnd a complete cause (.1' 
actiuu Leforl! he cOllllllc(}cd it, ~y having the writ on file it' 

lie were entitled to it. The attorney may lrave Leen inducc(l 

to defend the suit, anll rested his whule defellce on the np­

I'licant's iucomplete cause of actiun. But the applicant wa~ 

nut eutitled to \\'hat he sought. The writ \Va~ set IIside for 

irregularity, and not on file, 'he Court haH! no controu\ over 
it. The attoruey was nut Lound tu file the \\'rit afrer it was 

set aside; allLI the Cuurt refusing to rccognize it as a procesi; 

tu protect the atturney, shuliid nut compel him to produce it 

tu his di"udl'antage, nor help the defendant with evidence tn 

/IIake alit his case on the approaching trial. This is an in­

direct mode tu force an lHiuJi"iun ant uf a party to 8 suir. 
Compelling hilllllgainst wholll an action is pending, by order 

ufCoul't tu fUl'llish evidence by which he !\lay be condemned, 

seems directly contrary t" precedent and right. 

Fisher was heard in rcply. 
Cur. adv. vult 

CIIIPMAX, C. J. now ddil'Cred thejudg:nent oflhe Court. 

This is all opplication all the part of the defendant fur 8 rule 
011 the plaintiff's attor"ney, to file the writ of capias ad lalis­
faciendulIl, issued out of this Court against the defendalll lit 

the suit of the plaintiff, on or about the 2d of Januar!l, 1846, 
directed to the sheriff of Carleton, returnable in Hilary term 

Dth Victoria. The sherifi"~ affidavit sheW's that he returned 

this writ after it had been executed and after it WIlS return­

nlJle, to Charles A. Harding, the plaintiff', attorney; and 
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Charles Pisher's affidavit shews that he has searched the 
clerk'~ office, 8nd finds that this writ has ncver been filed. 
He also states that the defendant has brought an action 
against the plaintiff and Charles .1. Harding, his attorney. 
for the trespass and imprisonment of tile defendant under the 
said writ, 8nd that the defendant \\illrequire the said writ 
or an exeolplification thereof on the trial of the said action. 
This application is opposed only on the ground that the writ 
in queslion has been set aside by the order of this Conrt for 
irregularity since it was executed and returnable, and it has 
thereuy heeome a nullity, and the plaintiff's aHorney cannot 
now ue called on to file the same, as it would ue compelling 
him to furnish evidence against himself. Bub the writ was 
issued out of this Court, though improperly and irregularly, 
and was made returnaule into this Court, aiJd therefore, 
though set aside, this Court can order it to ue hrought ill alld 
filed, if a cas!' is made Ollt whereby it is ohewn that the de­
fendant can make usc of it. The case of Junes v. TViliiams 
and others (Il), shews that this will ue done. In this case 
Parke, B. says, "that though the writ may ue void for sOllie 
" purposes yet the plaintiff may desire to IHalle use of it for 
" others; for instance, he may wish to question the propriety 
" of the sherifl"s charge, or to uring an action for extortion: 
" it is enough to say that he may malIC sOllie use of a void 
"writ." 'Ve therefore think the defendant has made out 
n sufficient case, and that thi, application should he granted. 
'Ve agree with 1\1r. Kerr, that the most proper time fol' re­
quiring the execution to be filed would have ueen at the time 
of applying to have it set aside; uut on consideration we do 
not think the delay a sufficient excuse for not filing it, if it is 
in 1\1r. Harding's possession and can be filed, which is not 
denied. The only consequence of refusing to grant this rule 
would he to let in secondary evidence of the execution, if Mr. 

Harding did not produce it on notice. Evidence of the exe­
cution could not be excluded. It is belter fol' all parties that 
the writ itself 01' an exemplification of it shoulll be produced. 
A rule absolute must go to the attorney forthwith to file the 
said writ in the office of the clerk of this Court. 

Rule absolute. 
(a) !) DoU'l. r. C.710. 
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WIGAN and !\lAIN against NIXON. 

Ass1: ~IPSIT on a promissory note, with the common counts. In assumpsit for 

PI I 'd' f If.' I 'I b" supplies and ad­ea, genera I~sue an notice 0 set o. At I Ie tria, elore vances; the de-
.'jtreet, J., at the York sittings after Micltaellllas term la~t, fendant,in order 

to mee t the H· 

the plaintiffs, by their particulars, claimed upward:; of £1106, mount proved 
, fAt 184 ' A 'll-'46 ' h d by the plaintiff. accrlltng rom ugus '± to ]iTt ~' ,aga1l1st I e e- and to claim a 

fendant; and it apptared by the evidellce, thaI during the balance, ga,'e in 
. . ..... . eYldence aquan· 

above period the platntlffs, d01l1g bus1l1ess as merchants III tity of logs de-
"t I d I' 'd I' 'I B I It R. " livered Ly the ., an ey, an lav1l1g extensive ea IIlgs wit I eli: ., .. 0., defendant in 
lIIerchants uf Fredericton, and indebted to Ihem, bad made 1646, to B, s,. 

Co., with the 3S­

large advances to the defcndant, a lumberer in Stanley, on an selltofthe plain-

understundiug' uctween them that the defendant was to turn ~~:, i~:'~Yt~~ebt 
in his IUllluer to the!:l, sufficient to sati,;!y their account. plai!,tlffs, to B. , ' s .. Co.: III reply 
rhe detence set lip was that the defendant had turned in to the plaintifi" 

I I ·' t' I b d I I shewed an I Ie p aluut s more urn er an ot tel' paymenls t Jan wele agreement be-
sufticienL tu satis(y t heir accounts, ami was entitled to a con- tw .. en the de-

. fendant and B. 
sideraule ualallce; and It al,p~ared that in the spring' and !t; Vo" stipulat-

~umlller of 1<,,45, the defendant had turned in his lumuer (0 :~:r~'~~ltil~:;~3" 
Ihe plaintiffs, and during the winter uf 18·16 had cut and to R. So' Co. by 

. ,., defendant, B. s,' 
hall led out a large quantll)' of log~. One I, jlliam Tumel', Co to givp the 

I I d u . I I t' hi' '''' defendant "lIs a surveyur, W lOla een 111 t Ie ellll' oy 0 t e p allltltlS, per thons;;;d: 
swore that he made the survey of the 100's gottfln in 1846, the derendant to 

'" < pay the plaintiff. 
uetween the months of January and April inclusive, uy the through B, !t; 

I, ' f I I··.r I b I h b Co any amount t IrectlOns 0 t Ie II alrllllls, as I ley w")re mug It to t e rows jlls;ly due by 
of the /I'ushwlIulk stream; that the quantity of 100's of Ihe defendallt to 

~ plalDtlff::;, and 
defendant', so 'ltrv(')cc\ by TUTller, e\clusil'e of shares stumpage to B, 

belon;!ing to "lte f,'11/UtI and olle 0' DU/lnell, was 454, 129 ~al~'~~:~~:ny 
SUllcrticial feel: one of the plaintiffs having aEsisted in this after deducting 

the amount of 
survey, with theknowkdge and concurrenceofthedefendant, such account 

who claimed twenty shillings per thousand fur the logs. It ~ndt~:\::~~ 
was lilwwise proved u\' one FTllncis Ca1/lpbell, that in a con- to pay defen, 

• dant. Th.learu-
versntion which he had latcly had "ith ,I:aill, one of the ed Judge told 

• 'L}' I 'r I I' I hi' 'ff' h -' thejnrvthatthe )1laIllIl1l8, Ie InIOr~I'~( tie Wlln('s.' till! t e p ainU s all got defendant was 
all the tirnuer and lo"s the defendant had "'ot out fu~ them entitled to be 

,., '" allowed for the 
in 1844, 18J;j and 1~4G; that the logs gotten in 1846 by the logs in this ac­

tion to the extent 
of paying the plaintiff,' acrount, butllot to claim a balance in the way ofeet off: l'leld, that tbe 
direction of the le'!IIed Judge 10 the Jury was right. 

defendant, 
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,Ide/ullin!, find SIH\'cYl'd hy Turn· r, had hepn handed over 
to Bedell~' Co. by the plaintiff;' consent and for their benefit, 
Ilt twenty shillillgs per thousand, to pay II debt the plaintiffi 
nwed BefitlL ~. Co. One 1'lwlIIas BUc!UllUlII also testified, 
thnt in a cOI1\,er,;:\tion he had lately had with "\lain he had 
infurmed hilll tu a ~illlilar effect. It likelVise appeared, that 
in the spring' ofl8.:!6 ~he defendant had thrown oft'the logs so 
surveyed by Turner into the S(Jshwaalk 8trcam, amI that 
Bedell ~ Cu. had ;utten titelll. The plaintiffs, in reply to 
this evidellc(~, allll tu defeat the defendant's claim for the log, 
uf 1846 in thi~ nction, put in evidence the following lcttcr or 

ugrcement: 
.. FJ'cJcridoll, April 261ft, 18-1G. 

"MR .TAMES ;'\tXOX, 
.. Deal' .sir-Illlvilli( purchased t!Jr: lumbcr Cllt by you and your 

" parties (from off the lea.c given by the N. B. and N. S. Land 
.. Company), at a p"hlic s"le held ill Stanley a fel\' days ago by the 
.. deputy sheritr, ;llr. E. ~V. Jliller, Junior, but not wishing to take 
" nny undue advantage of said sa.le, we will givc you fur said lumber 
" at the rate of :.20s. per ~1. feet supel'licial, deliverable hy you 011 

" the brows, subject however to th., same heing put into the water 
" at your own proper expense: the survey to be that made on the 
" lumber when in the market at Saint John. It being understood 
.. that we are to be at the expense of dril·ing said lumoer from the 
" place at which the lumber is put into the stream to the mouth of 
" the Nashwaalk, and we are to be at the risk of the same being 
" taken from the mouth of the Na~hwaalk to the place of delivery 
.. in the Saint Joltn markets. In settling up fIJr the above lumber 
" you are to pay 10 ~Iessrs. TVi!(1Il and Alain, through us, whatever 
" amount there may be ju~tly due by you to th~m, and also to pay 
" stumpage to us on the said lumber, at and after the rate of 38. 6d. 
" per M. feet superficial, and any balance there may be due to you 
" after. said claims and stumpage are paid, we agree to pay over to 
" YOIl 10 cash. 

.. 'Ve are, Sir, 
" Your most obedient servants, 

" W. J. BEDELL & Co." 

On the back of tue abuve letter was the following: 

.. I acknowledge to have received a copy of the agreement on 
" the other side of thid paper, ami hereby agree to the condition~ 
" and terms of the same as expressed." 

" JA,!ES NIXON." 

It was contenued for tile plaintiff~, that hy thc above 
agreement tiJe defendant had solei the logs of 1846 to Bedel: 
~ Co" who had expressly undertaken to pay him, and he 

was 
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WIIS accIl\'dingly not entitled to charge fhe Jllaintiff:i with 
them. For the defcndant it was urged, that this transfer 
was made at till) instance of the fJlaintilf.~ and for their 
benefit, to payoff II debt due from them to Bedell Sf Co., and 
that the defendant was entitled limIer the Act of Assemhly 
relating to set-oft~ to have a balance, if the jury shollid find 
any, certified in his favour. The learned Judge in charging 
the jury, after going oVl)r the evidellce, told them if they be­
lieved the evidence of Campbell and Buchanan, and that the 
plainlilf.~ had assented to the agreement to tran~fer the logs 
to Bedell Sf Co., tho defendant had a clear right to flJlply the 
amount of these logs to meet to the fullest extent- IIny de­
mand which the jury should finrl the "Iaintift's had prm'ed, 
hut no further; as by tllP. terllls of lho agreement the rle­
fendant was to look to Bedell Sf Co. for any balance due hilll, 
and cOllld not recover it as a certified balance in this action; 
and at the suggestion of the counsel on both sides, the learned 
Judge fUfther directed the jury to state in bringing in their 
verrlict, thO' amount which they fountl tlue on the plaintiffs' 
account, und the amount of the lumber turned in by the dc­
fendant to the plaintiffs in 1845, and also tbe amount of the 
logs turned in to Bedell Sf Co. in 184(j, flfter deducting the 
sf ulIIJlflge. The jury br/Ought in a verdict for the defendant, 
and stated that they found the whole alllollnt of the plaintiffs' 
account proved to be £836 15s. 7rl.; the amount of the 
defendant's accollnt pro\'ed, exclusive oflog~ in Hl46, to be 
£528 19s. 91l., and the amollnt of logs delivered in 1846, 
deducting the stulllpage thereof at 3~. 6d. (lcr thousand, to 
he £374 Us.; leaving a balance in fll\'ollr of the defendant 
after deducting the stumpage of £66 15~. 2tl. 

I n Hilary term last, tlw Court was moved by J. A. Street, 
Q. C., and D. S. Kerr, respectively: the former to obtain 
a rule nisi for a nelY trial, on the ground of misdirection of 
t he learned Judge as to the agreement; the latter, to ha \'e 
the balance found lIy the jury, together with the amount of 
the stumpage, entered as a set-oft· fill' the defendant. The 
Court, by the consent of the cOllnsel, grunted a rule nisi to 
enter a verdict for the plaintiffs for £307 J5s. JUd., being 
the balance due the plaintiffs after deducting the amount due 

VOL. J. 0 the 
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the defendant, exdusi,-e of the logs tnrned in to I1cddl ~j 
()o., provided the learned Judge was wrong in his construl:­

tion of the agreement Hil Ilgainst the plaintitr~; otherwise. 
the verdict to slllnd: and if !lIP. Court shoul,l think that, 

under the ag-reement, a balance ought to have heen certified 
in favour ot: the defendant, to have it entered for sueh ba­

lance as the Court might determine. 
The Atlomey General and D. S. Kt:rr were now heard 

for the defendant; and J. A. Street, Q.C., for the plaintiffs. 
CHIPMAN, (;. J. I think the result of the deci~ion IIIl1st 

he, that the verdict shoul(1 stand. The verdict for the de· 

fendant entered generally as it is, seellis fully to correspond 
with the agreement and intent of the parties. 

P.\!{I{ER, J. I am of the same opinion. By the agrp.p.­
ment Bedell Sf Co. stipulate that the balauce due shall be 
paid by them to the defendant. I think the jury were jll,ti­

fied in the decision they came to: the defendant IIIUSl look 
to Bedell Sf Co. for any balance due hilll, and it mllst be ar­

ranged between them. 
STREET, J. 1 am of the sallie opinion as at the Irial. 

The very object of t he arrangement by Bedell Sf Co. was 10 

secure 10 themselves the ddlr the defendant owed the plain­

tiffs for supplies, and if there was any halance, Bedell Sf Co. 
would he answerahle to the defendant for it: this was all 

(Ionc hy the plaintiffs' consent. U nde .. these circulllsla Il(,cs 
Ilhink the verdict ollght not to he disllobed. 

Rule di;clmrgc,l. 

THE QUEEX agllillst IIARRIS. 

Where the ,Ie· IV. J. Ritchie moved to ql1ash a convict ion hy J list ices 
fendant,:in in~ H d' d N dented appren. ar mg an eedham of the defendant, an applentice, for 
tice, was COl>- ahsconding and hreal,ill!!: his indentures. It was stater! in 
victed before ..... ' 
two Justices, the conviction, brought before the Comt in obedience to a 
under the Act. t - . - d h 1\' -or Assembly, for ca lOran Issue y .. r •• Justlce Parker in last vacation, and 
making broom. 
contrary to ar.' agreement contained in an indenture which he executed while an juran!: Held 
that the COIlVlCtJOll was bad, 

returnable 
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relurnable at Ihis IeI'm, Ihat 1'lwll!lls M. Situ, of the city of 

Suillt John, broom manufacturer, personally appeared before 
JII,;tice Needham, ami informed him that the defendant was 

hound 10 serve as an apprentice to I,im (Sime) in the said 

I rnde, loy i 'lflent lire daled ] II to J)"cell/her, 1 i"4~, for four years, 
and the ,h'fpndant on the I:.!,h Jllllt:, It',ti, ahsconded unci 
flllit Ihe ser\"icc of Sill/e, and cugaged himselfia the Lousiness 

of broom 'llaking in the Province of New Brunswick, within 
the terlll from and after 11th December, 1844, contrary to 
the terms and conditions of his indenture and contrary to the 
form of the Act of Assembly in "lIeh case llIade and provided; 
that the defendant, after heing dilly ~ummoned before the 

JusliceR l/arding and NeedlwlII, "n :!!)dl April, 1848, ap­
pcar<~d, heard the charge, and ,lPc/ared that he IVas not 
gui/ly of the offence; on,l the saicl Juslices proceeded to 

examine the charges. It also appeared loy the conviction, 
that the indenture in question was executed by Sime and the 
clefendant on Ilth December, ] 8~~, while the defcndant \\'as 
an infant, and the acknowledgm{'nt of II,e defendant's assent 
t Ioel'(~to was taken in the city of Saint John, before fl'illiam 
H'r igltt , E'qllire, n Justice of the COllllllon Pleas of the 

counly of _l\'ortllUmbaland. Vllriolls objections were Illade 
to the conviction; but the one upon which the Court quashed 
if, arose on 11 covonant 01' n;reelllCflt in the indenture as 
follows: •• It i, herehy further agreed between the said T . 
.. JI1. Simc and the said Johll 1'. llarris, that the said Johll 
.. 1'. l/arris can leave the employment of the said T1z011la,~ 

.. lV. Sime at the on,l of two nnd II half years from the dale 

.. oflhi, inlknturc, provided he do nllt learn or cause to he 

" I,'al"lled any person or pcr,olls in the art or trade ofhl'Ooll' 
" lIlal,ing, residing or ahout to reside in any of tho BI'i/ish 

" provinces of Nortlt America, or engage, himself ill any ,cay 
.. in tlte said busincss ell/ring tile Il'lwle of tlte above term offOl/I" 
" year", under tlw penalty of £50 currency, to be paid to tlte 
.. said TllO/IIas ,11, Sill/e, or to re-cnter lite employment of tlte 
.. sllid 1'1uJ1IlIls ill. Sill/C, a/ltl ,,'ore tIle relllaintier of his said 

.. apprenlicesltip, to-wit. Ollt: alld a ltalfycars." The evideDce 

on this, for tile proseeulion, was hy one Howilh, who swore 

that on the 10th of -"Jarclt previous he went 10 the store of 
John 
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John Harris, in the city of Saint John, to IJuy some urooms, 
anll there saw thc dcfendant, anrl asked him the price of 
I he Lrooms; to which Ilc replied they were 15s. per dozen; 
that IIpon thc witness remarl.ing they lool.ed like rery good 
hrooms, the dcfclldallt said" Yes, 1 madc them all myself;" 
an,1 on asking defendant if there was no other person con­
nccted with him, he replied "No, I made them all with my 
" own hands:" the witncss ob"erved that he had bought 
Lrooms from TlwlIIllS M. Sime, to which the rlefendant an­
swered .. Yes, that he believcd he had sccn him there whcn 
" he was an apprentice with Sime;" that the dcfenrlant 
shewed thc witness bruums of different qualities, alld said he 
had been living with SimI} about two ycars and a half. 
For the dcfence, onc William Ruddock testificd that he was 
an apprentice with Sillle whcn the defcndant was there, and 
was at the time of giving evidcnce in thc clllploy of Sillle; 
t hat there was some dispute betwcen the parties as to thc 
timc when the two years and a half expired, hut the de­
fendant remail)ed until thc time SimI! contended it expired, 
and then went away with the knowledge of Sime; that the 
,Icfcndant afterwards reccivcd his pay duc on the indenture, 
in money of difrcrellt descriptions; that the witncss was not 
prescnt whcn the moncy lVas paid, Lut assisted him to carry 
homc the money. On the foregoing cvidenre thc J ustires 
convicted the defendant, and adjudged that he bc committcd 
to the cOlllmon gnol of Suint Jullil for two weeks. It was, 
among other things, cuntendcd Ly 

Rite/lie for the defentiallt, that this conviction was not 
warranted by thc A cts of "\.,;scIllL!y. The 26 G.3, c. 37, s. 3, 
provides that all indented servants and apprcntices wlw shall 
ahsellt themselves frolll their service, shall Le liaLle to make 
satidactioll by servicc after the time of their indenture is 
cxpired, douLle the time of service so neglccted &c. Sec. 5 
declares that beforc ally indenturc (within the act) is finally 
conclllllcd the purties shall go before unc of lIis Majesty's 
Justices of the Peuce, who shall examine whether the ap­
prentlcc has any just objection to such indenture, and if hc 
has not, shall give a certificatc accordingly; and the 7 G. 4, 
c.5, cnacts that it shall be lawful to alld for any two Justices 

of 
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of the Peace in any county in this Province, upon application 
or complaint made upon oath by any master &c. against any 
indented servant or apprentice for ahsenting themselves 
from his sel'vice (which oath such .J ustices arc hCI'ehy em­
powered to administer), to issue their warrant fOI' bringing 
the offender before them, and to hear, examine, and deter­
mine such complaint, and to punish the otfendel' by com­
mitment to the common gaol &e., there to remain and be 
corrected, and held to hard labour fOI' a reasonable time, 
not exceeding one calendar month. The latter act being the 
only one authorising the conviction of the party, the provi­
sions of both acts must be stri..:tly observed before any 
convietion can ta\.e place. Now besides the conviction in 
question shewing no complaint on oatlt-no complaint on oluh 
before two Justices-nor any warrant by two Justices, as 7 
(;eo. 4 requires-nor any acknowledgment before a Justice 
of the Peace, save lUI'. Wright, who had jurisdiction only in 
Northumberland and not in the city of Saint John; the 
evidence sllCws no absconding from Sime's service, but that 
the defendant went away with the knowledge of Sim.c, who 
paid him accordiug to the inllenture. The commencing the 
business of broom making is not an abscondin~ fl'om the 
service within the act. The Justices had no jurisdiction in 
~lIch a case. If rhe defendant could be liable at all, it could 
only be for the penalty of £50,01' in an action of covenant, 
and not under the act for absconding from service. 

Jack cdntra. If the contract is hendicial to the apprentice 
it is binding IIpon him: he hinds himselffol' fOllr years, with 
liherty to go in two and a half years, provided he fulfil a 
conlJilion, which he expressly violates, and whereby he is 
placed in the same situation as if no such provision existed. 
[l'.UlKEIt,.T. lie lelt with the permission of the master at 
the end of two and a half years. I do not see how you can 
make out an ausconding of the defendant, if that clause is 
struck out of the indenture. I do not sec how you can get 
on. There is nothing illegal in the agreement that the 
Ilefendant should IIOt make urooms within certain limits, but 
ueing an infant he is not bound by it.] 

Per Cllriam. The conviction must ue quashed. 
Rule accordingly. 

1848. 

T",: QUEE~ 
agftinst 
HARIHB 



104 

1848. 

\VIJftl'c a np.\\ 

trial ha~ Leen 
granted in order 
that the jury 
minht filld \,rhe­
the~ actnal pny­
men1s had been 
made. agreeably 
10 ccrtalll re­
(,fOil'f ... prodncp.d 
in evidence on 
a fornJPr trial 
uetween the 
parties-if thp­
defendantdefe:t.t 
that object by 
pleil.din~ are· 
lease puis dar­
rein continwlncc, 
the Conrt will 
set a~lI]e the plea 
with ensts. 

The COllrt ill 
stich a cas(' has 
no anthority to 
order tile release 
to he given up 
to be ca"celled. 

GOSS agllinst :\IESSP;(~T'I'. 

TIII~ was !III Rpl'lication to ~ct n"id,~ a plea of relen,,·, 
plca("'" puis dllrrein continullnce, at the Cltarlf)fte autultlll 
assizes in 1847. to have the release delivered Ill' to be can­
celled, and that the defendant should pay the costs of the 
motion. From the affidal'its on ooth sides it appeared, 
that the action had heen brought jn the name of the plain­
tiff, 8S a trustee for the benefit of one JustllS TVetlllme; tim! 
a trial had taken place between the parties at the Charlotte 
~Irin; a~~izcs in 184.'), on which occasion the defendant 
tendered in evidence two receipts from the rlaintijf, and 
one of them purporting to be in full of all demands, but 
the jury notwithstanding, returned a verdict in favor of the 
plaintiff for £I7!J 8s. 6d.; that afterward" in Trinity term, 
!) r,ctoril1 (a), the verdict was set a~ide, and. a new trial 
grallted; that the cause was again entered fur trial at the 
Clwrlolle autumn assizes in 1847, when the release in IIU()S­

tion was pleaded ill the manner already stated; that the 
learned J mlge was obliged to receive the plea, and postpone 
the trial of the camf'. It also appeared frolll the aflidavits 
on the part of the defendant, that his atto!'"ey, in \,"hose 
custody the receipts had been left, mislaid thel\l, anrl that 
to remedy this ~tate of things the release had been obtaine.J; 
and it was not until after the plea of release was plea,led 
that the receipt,; were found. 

The Solicitor General having rearl tllf~ aflidavits on the 
part of the plaintifi", wa~ stopped by the Court, who called 
upon 

J. TV. Chandler, on the ot hel' side. There seems to he 
hut four classes of cases, in which the Court will exercise 
its equitable jurisdiction, and set aside a plea of release: 
1 st. \Vhere there are several plaintitl's, and one of them 
fraudlJlently gives Ii release to the prejudice of his co­
plaintiff. To this class belong Jones v. Herbert (b), Mount-

(a) See 3 KtTT 201. (b) 7 Taunt.42l. 

step/ten 
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sl'plien v. Broolu, (u), IlInt:lt v. Nelf/!/1l11 (b), S:;.aiffe r. Jllck­
SOil (C). 2d. In the case of a bon I. If the ouligor after 

notiee of the assi~nlllent III'ocures a release from the 
obligee to defraud the assignee, the COlllt will set asi.\,! 
the t·elease. Legit v. LCf(1t (rl), Craib v. ])' Aellt (1'). The 
prineiple uf this class of cases i; very uln'ious: hy the 
terms of the lIoml the ohligor expressly aglees to pay the 
obligee or his assigns. 3.\. \Vhere the tenunt, a mere no­
minalplaintiff, releases un action to defeat his landlord, ",h .. 
is obliged to lIl'ing an action in the name of his tenant, the 
Court will set aside the release. PU!Jue v. nogers (f). 4i11. 
\Vhere t he plaintiff is hut a bare trustee, and gin's a release 
in fraud of his ce.~lui que trust, the Court will set aside 
the release. Mallniug v. Cox (g). ~ow it is extrclIltiy 
clear that the present case does 1i0t rallge ilself under 
any uf those classes, hut falls under u differellt class, ill 
which the light of the pluillli(r to release tl.e acti"11 
is fully recognized hy the Courts. Allia I. George (It), 
[lauamun v. Radellius (I). Gibson 1'. lViii/a (kl, Grecn I". 

Williston (I), Rau'sturilt: v. Ganrlrll (Ill). With thc (,XCf'P­

tions alreauy mentioncd, a COUI t uf law cun (lilly lool~ to thc 
,trict legal J'ights of the parties. It was competcnt for 
Goss at any time during the progress of the aClion, or an­
tecedclltly to its commencement, to havc receivcd payment 
from the defend~nt, give a receipt in full, and el'cn in 
defiance of TFe/more, defcat the urlioll. He lIIight aft"r thc 
receipt of I he moncy have given it uack to the defendant, 
and a receipt in full wilh the knOldedge of Ihe fact~, 

whether any money lie (lni!l 01' not, is a discharge of the 
elailll of the credilor: it is an executed gift. Bristow v· 
Ells/m(/ll (II). If therefore the pl::tinlilI' could defcat the 
action hy rcceiving payment, 01' givin;.:' a receipt in full, the 
release in this Cdse cannot he distllrued. [PARKER J. 1 
am not prepared to dispute yonr law upon this point, but 
,Ioes not this applicatlOn rest upon olher grounds? A ne" 

(a) 1 CIt;/. Rep 300. 
(e) :1 II. fr C. I'!I, 
(I') -;- T. Ucp. Gil), (lote. 
(![) 7.T. /J Monre 617. 
(i) 7 1'. 1:. GGG. 
(I) 3 herr 58. (m) 10 Jurist 2a~. 

(b) 4 B . .v .!lId 4i!l. 
(d) I B. ~ P. 447. 
(j) I Doug. 407. 
(It) I Camp. 392, 
(k) 6 B. 0/ /Jrl. !J(i 
(n) I Esp. 17~. 
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trial was granted in this case upon the distinct nnderstand­
iug that the parties should go down to trial again, anti sulJ­
mit the (Illest ion 10 a jury, whcthel' the defcndant a<:tually 

madc the payments mentioned in the receipls or 1101 ; anti 

your plea uf relcasc defeat!' that ouject.] 
rer Curiam (absente, the Chief J uSlice). Let the plea he 

set aside with costs. \\' c ha\'e no authority to uilicr the 

I'elcasc to bc dcli"crcd up to he cancelled. 
Rulc acconlingly. 

PORTElt agaillst BURNES. 

!\ rille for the Lee 1II0\'Ct\ in last Eastcr tcrm to set asidc with costs, n 
,hcrilTto hrillg l,crcllll,tory tulc on thc shcritr uf Charlotte, entitleu uf Hilary 
ill the hody of 
the defelldant, Icrm 11 Viet., to hring in the body uf tl.c defcndant. Thc 
may he taliclt, u Ir d I 'fl I I I." I 
0111 in te'''' , groun S ollcrc wcrc- st. IUt tiC ru c to unng 10 tIC 
without motion hody could nut be takcn out witholtt mol ion in Courl, or 
in Court. 
(i.UCT •• Hthe under a Judgc's order in vacation. 1 C!tilly's Arch. (6th cd.) 
IIsual rule fin 
hody be entered 210. And the present was taken out in \'acation, and no 
ill the docket ordcr on file. [PARKER J. If thc rulc for bodv and to 
agrceahly to the ' .. 
"racticc, it may plead arc entcrcd in the docket, is not that stlfficicnt?] 
not be taken out ., . . 
in vacation! 2d. '1 he namc of the officcr mal .. ng I he arrest was 1I0t lO-

II Thtlie. nallle of dOl'sed on the I ule. .1 Chitty Arch. 89. [PARKER, J. Thc 
18 0 cer lila· 

king the arrest, name of thc officer making the arrest nced not appcar: thc 
IIced 1I0t appear . If h .. I' 
nn the rule to shen makes I e return, cept corpus, 10 liS own namc, and 
:;~i~; inthe tal,es the bail bond.] 3d. The exception to the'bail put in 

Under the 2d before MI'. Justice Carter in this case was not duly cntcrcd. 
rule of Hilary T. . " 
1832. il is not as It appeared by the affidaVit that the ball was not excepted 
necessary to en- I . h .. I J I '1·'1 b I R ter an exception 10 Iy cntenng t e cxccptlOn 10 tie u( gc s ual 00 {. ex v. 
tn hail in the TheSheriffofMiddlescx(a), Hodsonv. Garrelt(b) l'hu:aitesv. 
J ndge's Look.. . . ..' 

A rille dis- Galltnglon (C.) Rulc nISI granted on the first and last grounds. 
chargeable A C b It h d I h' P . 
,vit/IOIlI costs if . amp c now s cwc causc. ntis rovlOce a rule 
movcd wil" ' cannot bc takcn out in vacation at all even hy a Judge's 
costs Will be ,. 
uisc\:a,ged with ordcr: in Ellgland it is by a particular statute, not extending 
',osl.. I I h . h Icre. n t e present case It appears t at the rule was actu-

ally taken Ollt in Hilar!! term aftcl' precipe filcd for the pUl'pose, 

(a) 58.0/ C. 389. (b) I eMt. Rep. 17·1. (c) 4 D. 8r R. 365. 

and 
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and Ilnder such circulllstances the prnclice (lOl~s not require 

an actual motion in Court. By the English practice the 

Judges \{eep fl hoo\{ for entering bail. The second rule of 

/lUray term, 18~2, in this Province, is different; rcq'liring 
the exception to be entercd with the Judge before whom 
hail is put in: that was done in this case, hy writing the ex­
(;eption with the title of tlIP. Comt lind the cause on a separate 
piece of paper, al1ll filing it with tlw Judge; and the same, 
logether with I he indorsement of the learned Judge thereon, 
was duly filed hy him with the clerk of t he pleas-the learned 
Judge huving ,tated that he kept no book; all which appears 
by the affidavits in the case. The affidavit of the opposite 
~ide does not state that the nllorney had not information 
that the exception IVflS filed, Lut that it was not entered in 
the Judgo's Look. No ('r.!ry in a-tlOol, is necessary Ly the 
practice of this Province. 1 Tidd's Pro (9th ed), 30!). 4E4. 
[The Court stopping Campbell, called on 

S. R. 1'1w17lson in'supportofthe rule. The rule on the sheriff 
should ha\'l~ heen by lIl')tion to the COllrt. [CIIiPMAN, C . .T. 
It has never lJeenthe practice in this COllrt, and the prncticf' 
f~r thc Gourt is the law of the Cour!.] The exception should 
have hcen entered in a bail haole [PAr.KER,.T. The plain­
tiff conld not have done more than he did, if the Judge hael 
"ppt a hook. STREET, J. Our rulp of COllrt only require~ 
the attorney)o enter the exception with the Judge. I enter 

the exception in the hook myself.] 
CIIIP,\lAN, C . .T. I do not lIpprf'hend that it is l1eces~lll'y 

under alii' rule of Conrt to enter the exception to bail in a 
hook, thongh it is a mure convenient practice. The rule 

Illl"t LHl Ilischnrgetl without costs. 

CllI/ll/bdl. - The rille was moved with costs, and when 
Ihat is the c,v;c, it is t1i~charged with costs. 

(:IIIPM \:~, C. J. That settles the point. If parties will 
1110,'0 thei,' rules with ~osts, they Illust take the consequenre. 

'Rule Ili<char!;"t'd with co~ts. 

Vot.. I. p 
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W A'l'SO~ againsf ROBERTH lind I1ARDIl\G, 

Trespnsgfor TRESPASS for false imprisonmcnt (a). :3ccond plen, 
fal.e impnlon. . L I 1.1 i" .1. t l' 1. t I . lIIent, I'lea,lhat actIO nOli, ccanse Ie says tie uell'lIu.ln loueT S laVIIl!! 
the plaintift'w,," obtained J'udO'llIenl u!!:ainst the plaintiti', retained C. A. 
:.urestedonaca. 0 ...... 

. '~" i'medon a Harding, the other defenrlant, an attorney of the Supreme 

;~~da~~:~~,lm; reo Court, \\'ho sucd Ollt on the j IIf\glllent a capias ad satisfaci­
p~catiou, that elldulIl to the sherifI' of Uarlehll, <l"aillst the plaintifr, by which 
the ca. ~(l. \yas . 0 ., • 

irregularly and he was arrested and imprisoned &c. RepltcatlOn: preclu{/J 
improperly issn· I' I I I . \ ~. f h 'd ed, and wag in nOli, because Ie saIt I "t Jat t Ie sal( slIJlJlose .. WIlt 0 t e sal 
<on,eq~ellc6 " Lady t1w Queen, called a capius ad sati,ifaciellduTII, against 
thereof alter- . 
wards adjudged " the said plaintiff, directed to the sberiff of Carletun, ID the 
by the Court to '.1 d f I 'd .1" I d 'L d d b have been irre. "saw secon plea 0 I Ie sal uelen. ants escn e ,an y 
!,ularly and iru

d
· "\'irtue of which they, the sai:! defendants, have attell1ptetl 

properly Issue I . 

~nd was by a "to justify the cOlllmittillg of the said se\'era\ trespasses III 
certalll rule of I'· d ' 'I ' I I .1 • the Conrtorder. " t Ie saId eclaratlon mentlOnC(, was Ifregu ar y anu 11II-

ed t.o be set aside " prolJerly issued L)' the said Charles A. liardin'" as such 
for Irregulanty. 0' 

On special de· "attorney as aforesaid, and \Vas in consequence of snch ir-
murrer: Held, . d· . E . I thatl~ 'crewas "regularity afterwar s, tu Wit, III ; aster term III tbe tent I 

;;'°e dr~~\:~~~~~, "year of the reign of our saitl Lally the Qucen, by the said 
Held ai''', that "Collrt of our said Lally the Queen, at Fredericton, adjudged 
an alle!!atinn, 
.. as Lithe said "to have been irregularly anll improperly issued, and was 
ru:e or orner still remainll1g "by a certain rule of the said Court then and there made, 

" orderpd to be set asi,le for irregularity with costs, and the 

" said plaintiff, who was then hel,illnder the said execution, 

" ordered to be dischargen out of the cl:stolly of the sheriff 

" of Carleton," &c. Special demurrer, nssigningfor causes, 

!T1 Conrt will all· 
penr,H or II that 
sllch rule or or· 
der remained in 
force," was not 
Jl~Cf'~.;::ln' to be 
statedill"the re· 
plica'ion., Held 1. That the said replication is double, iliforlllal, uncertain 
aJ..;o, that It was I d ... . 
note""nticl'bat aIH efectl\'e III tIll", tltat It stHtes that the saitl writ of capias 
the natllre of the d t··1'. 'd . t I . I I ' . i irr"oularity for a S(( lSj(lCzell IIT1l, In Ie Sill( secont plt,n and III the SUit 
\vhich the ,a; Sa. replication melltioned, was irre"lIlarly and illlllroperly issued 
\\ ~': ~ct aSld~. t-, 

shouldapl'parm by the saltl Charles A. Harding, ann in Easter term in the 
the r.pileatlOn; t I ' f I ' f J ' and tilat,fter ent I year 0 t Ie reIgn 0 ollr .. ady the Queen, bv the said 
the writ. was set Court of c'r said Latly the Qween. at Fredericton -adJ'udO'ed 
aSide f""r uregu . . ' '0 

lari',', it would to have hepn Irregularly and Improperly issned Ollt, and also 
afford :;" JustJli· I' . . ca,ion for any states t lat It was Ly a certalll rule of tile said Court then 
lhiug done t.in~ 
der it before it 
'\vas set aside. 

(0) See 3 Kerr,509, and .1nle, p, 94. 

and 
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and there made, ordered to be set aside for irregularity with 
cust,;; thus attempting to rely nponujuclgment of the Court 
and also upon the order of the CUllrl, tlVO separate, distinct, 
and independeut groullds for invalidating the said writ UI 

capias ad sati.</acieIlJlllll, reljuiring separate, distinct, and 
independent answers, awl leading to independent (Ind dit~ 
ferent issues. 2. And for that the said replication is UDcer­
tain in thi" that it state~ au adjudieatioll by the Court 011 

the said II'rit of capias ad slIiisjilcielldllm as to its having 
been irregularly lind improperly issued, but it is not stated 
in and by tIlC said replication how or in what lIIanner such 
adjudicature appears, whether IIy record, ortier, or how 
otherwise; nor is it stated in such {\ lI'ay that liny proper 
traverse ran he put in. or issue taken thereoll, or properly 
answered. 3. And for that the said terlll "adjudged," as 
used in tile said replication, is unceltain in its meaning. 
4. That it is statcd in the said replication that by a certain 
rule of the said Court then and there made, it was ordered 
that the sa id t:rlpius ad salis/acif1lJullI shollld he >iet aside fur 
irregularity wilh costs, uut it is Clot stated nor is it shewn, in 
IIl1d by the replieution, that the said rille fir order of the 
COlIl't continucd or i~ still in existence, or that the sallIe up­
pears by any slIch rtlle or order in existcnce at the tillle 1I.'lt 

lhe said rcplicatioll \\'a~ pllt in,or IIl!forc, or at Ihe eOllllllener.· 
llIent of this suit, or that tlte said rule or order remained III 

force from the lIIaking oCthe said rulc to the cOlllllIencement 
of this suit, and ha ve ,lOt heclI reversed, altered, or set aside' 
or malic void, or how tlte SHill<' appears. 5. Nor is it staled 
or shewn in the said replicatiun, that such rulc had bCCII 

mad,! or ohtaincrl nccording to I he courRe alld practice of tIl<' 
said Court of our said Lady t he Queen, or how the sallle 
C!lllle to be made, or thnt tlte dcfendants or either of them. 
or any person on their hehalf, were heard he fore the said 
Court, or appeared therein, prior to or on the maIling of the 
said rule 01' order, or that cither of thNII hnd en;r had any 
notice by which they or either of thclII could hllve had any 
opportunity of defending himself or themselves against tli" 
.said rule or order, or of she"'ing cause against the sallie, or 
that any rule ,lisi had !.Ieel! first obtained and served on the 

said 
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said defendants or either oftbem, or that any of the net:es:;ul Y 
steps had IJcen t(lI,en according to the cOllrse and practice 
of the said COllrt of our said Lady the (~lleen, to prucure 
sucb rule or order, or to set aside ~lIeh writ, or Lo render 

such rule 01' on)el' effective against the said defendallb or 
either oftbelIl, nor i~ it shewn IIpon what evidelll'e or proof,; 
the same was set aside. 6, Nol' i~ or are the grulIlId ur 
grounds stated or set f"nh in allll uy the sui:1 n~plicati()n, or 
in what respect the ~aid writ WIIS irregularly and itllproperly 
issued, or whether the ~aid WI it wa~ uy the said Court set 
aside, or what was the nature of the irrer;·ularity alleged iu 

the said replication; whether for grollnds the said writ 11":" 

void ab initio, rendering it no defence, or for a groulld which 
would have malle such writ a good justifiea,ion uf the trl'~­
passes complained of Up to the time of its being susct aside; 
1I0r is it stated, nor docs it appear in a nd by the said replica­
tion, that the said writ of capias ad ~Lltisfl.lciendulll wa~ 
ordered to be set aside llefore the cOlllmitting of the said 
supposed trespasses in the dedaratioll mentioned, or arlt~r 
they were so committed; llud if llefore they were so COlli·· 
mitted, that the defendants or either of thelll erer had allY 
notice or knowledge that the said Court had adjud~ed or had 
llIade such rule or order as aforesaid. 7, And for that it is 
not stated, nor docs it appear ill anll by tb,) said replicatioll, 
that the said writ ever was set aside in pursuancc of the ,aid 

rule or ordel', or otherwise, or that the "aid rule or order ill 
reference to the sai.l writ was ever acted upon, or the said 

writ taken oil' tile files, or given up and cancell(~d, or other­

wise operaterl on, so as to affect its validilY er force ill any 
way, 8. And for that it docs not appear in ami Ity the said 
replication, whether the said rule so llIade was a rule nisi or 

a rille ausolute, or whether it was a general rule oCt he Court 
concerning the practice of the Court, applying to the writ of 
ettpias ad satisfaciendullt referred to in the sail\ r(;plication, 
and to other writs of the like sort, or was lIlade solely to 
apply to the particular writ mcntioned in the said replication, 

9, And for that the ~aid replicatioll is argullIentative and 
t~ncertain ill this, that it i, stated in and Ly the ,aid replica­
tIOn that the said writ of cupit-.J ad saiisfaciwdulil Lv 8 rule 

of 
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"I' the sai,1 Court \vas onlered to ue set a~ide for irregularity 
&c., iustellli of stating that it was set asi,le uy the order of 
the Court, or that the said Court ordered it to ue set aside, 
and that it was 80 set aside. The ease was argued on a 
fi..rlllcr day in this terllI. 

D. S. Kerr in ~upport of the demurrer. Thfl shape of the 
r"plication, that t he ca. sa. was adjudged by the Court irre­
gularlyand illlproperly is~ncd, und uya rule of the Court 
ordered to uc set aside, is a departure from all the prece­
dents of such a pleading, and uppears donule. The replica­
tion in Parsolls v. Loyd (a) is free frulll this oujection; ill 
Cudrington v. Loy, [ (b) the langllage is sin;.:le, viz. the ca.sll. 
" ordered to be set aside for irregularity;" in JOlles v. Wil­
liamsoll (c) it is alleged singly, "hy a rule it was ordered." 
So the replication in Killg v. Harrisoll (tl), in alleging the 
I(uashing of u writ, " the Court Ly a rule ordered it to be 
" quashed;" Prelltice v. Harrisoll (e), the Judge" by nil 
" order ordered the writ to Le set IIside." Tho sallie Illode 
i~ observable in ~ Cltifly's P. 998, and in lIlany other places. 
The del'cndaills have 1\ light to tulw issue on 11 single poiut ; 
aull if a rejoinder ill this case had taken issue nlltl suttecJcd 
III invalidating lito order statecl in thn replication, it would 
nevertltele:;~ Itav!,) udlllilted the judgment of the Court; or 
iftlw adjudging were traversed, the defendanls would therehy 
ndlllit the order setting aside the ca. sa. for irregularity; alld 
tltu.;e are matters triaLle in different ways, the one by the 
record, the ('tltel' by the rule of COUI t and c\'idence before 
a JllI'y. Also the form of alleging is bud for uncertainty. 
III pleading alld relying upon judgments it is always essell­
liul to shew that they continue in force ajoriiol'i with respect 
to rules of Court, which arc less certain, and not unrrcf(uent Iy 
altered or abandoned. flex v. Bingltam (f). Accordingly 
all tlte forllls allege that the rule or order continues 01' ap­
pcar:;. III Codrjngtol! v. Loyd tlie form runs" liS by the 
.. said rule ond order now relllaining &c.willmore fully a\,­
"pear." So it i~ in Killg v. Harrisoll, JOl/e~ v. Williamsoll, 
Prcntice v. Ilarrison, /lallkil! v. DeMedillu (g), Dudlow \, 

(lL) 3 Ir.,s. 3H. 
(e) 8 "I.~· IV, 34~ 
(e) 4 ~, B, e~'!, 

(b) ~ ,1/. ~. E. 449. 
(d) 15 East. 012. 

(j) 3 Y'o/ J, 101. (g) 1M, G. ~- S. 10;; 
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IVlwichol'll (u), PI/riller v. Mull/'l/111 (b), Gil/gel L Bean (e), 
and 3 Chillg's P. 998. But in the prcscnt case uo such al­
legation is made, nor docs it appeal' that the def"lldants 01' 

either of thcm was cvel' heard Lcforc tile mnl\lll:;- of such 
rille, 01' that it C\'er came to their knowledge. It ~hould ap­
peal' in the replicatioll what the nature of tile irregularity 
was for wllich the ca. su. was set asidc. In Blalld/ella!! v. 
Burt (rl), it was held t hat a ca.sa. sued Ollt more than a year 
and a day after judgment withollt a sci. fa. was an irregu­
larity, and might he taken advantage of oy writ of errol' 01' 

lIy motion to thc Court; and in Prentice v. Harrison, Buch is 
given as an instance of en oneolls process, which though set 
aside is a good justification for all matters done undcr it lip 
to the time of its being set aside. So in 1 Chit. Arch. (last 
ed.) 567 note (x), it is said " if the writ is only el'l'oneous, fI 

" party may justify after it has oeen set asidc for an act done 
" under it before it has oeen set aside," citing Prenticc \'. 
Harrison 8nd Blal/cheno!! v. Burt. Now the irregularity for 
which thc ca. sa. mentioned in the replication was set aside, 
may have bccn for the \'cry cause of suing out a ca. sa. more 
than a year and a day after jlldgment without a sci. fa., and 
though an irregularity, a good justification for thc imprison­
ment complained of lip to the time of its oeing set asid('. 
Rallkin v. De:Uedina it is true seems contrary, out thel'c 
Blancltenay v. Burt, a dccision of the Queen's Bench which 
had overruled Mortimer v. Piggott, was not adverted to. 
Ilor thc point urought to the notice of the COllrt. :.! SaUl/d. 
6 a, note (0), Sanrioll v. Proctor (e), 9 Dozd. 101 O. There 
is no instance shewing that after 11 record is rvvcrsed. 
trespass can oe maintained: the party may resort to his 
common law rcmedy by writ of restitution. According to 
Prentice v. Harrlsol/, the writ of ca. sa. alleged in thc repli­
cation to havc been set aside, may be assllllled against the 
party pleading it to have occn an erroncous process, for which 
a writ of enol' IVould lic, and thc setting of it aside by the 
CUlirt instead of a reversal by writ of error, docs not destroy 
the defenduut's justification. Nor does it appear that the 

(f/) If) Easl 30. 
«) I M. s,. G. (i0. (d) 1 Q. B. 707. 

(b) 1 Dotel. ",. L. i.~l. 
(e) 7 H.I!; C. 804. 

writ 
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writ ever was set aside, or the rule of COllrt acted upon. 
There is a wide differeuce between the Court ordering, and 
the ordet· being carried out. [CUIPMAN, C. J. The ordl:r 
sets it aside.] It does lIot appear that the order continue,1 
ill furcc, ns there is no allegation to that eficct. 

J. A. Street, Q. C., contra. There i.s no duplicity in the 
replication. In Stepliens on Pleading 262, it is said that 110 

matter, however multifarious, will operate to make a pleading 
double, that togethet· con~tit ute one connected proposition or 
central point. The allegation in the replication that Ihc 
ca. sa. was adju,lged by the Court to lta\'e been inegularly 
issued and ordered to be set aside, is a conncc(ed proposition 
leading to a single point, and 1I0t offerillg two indl'pendent 
answers to the sallie thing, as the demurrer slIpposes. The 
replication shews that thc· Ctl. sa., uuder which the defen· 
dants attempt to justify, was ,(,\ aside for irregnlarity, and 
states tile means by which it was done, liz., by a rule of the 
Court; and it is not necessary to state ill the pleading, as by 
the rule appears: this, though commonly'donc, is lIlerc sur­
plusage. Where matter of record is the foundation of the 
matter pleaded, it is necessary to state it prout patd per recor­
dum, because it is triable olily hy the I ecord: not so with rules 
of Court, which are lIIatters ill pais, triable by the country. 
Barnes v. Eyles (a). In Broll'n v. Jones (b), it IVa, held In 

be nec;essary only to shew that the writ had been set n,irle, 
nor was there ill that case any a\'ermcnt "as by tire ordcr 
"appears." In 18 Vin.AbT. 185, it is said that wlrere ]lTollt 
patel per recordum i~ un"ece~sarily nllegerl, it is surplusage. 
An order of Court once mllde, its continuance is presumed 
until the contrary appears; and if it had !Jeen altcred 01' 

abandoned, the defendants lI'ere bound to shew it in their 
rejoinder. There is no auhority to support tire defendants 
in tlris point of tire demurrer. As to stating the grollnd of 
irregularity for which the ca. sa. was Ret aside, that is not 
necessary to be done. The replication in this case states 
tha't it was set aside for il'l'egularity, and tlris is all that is 
required: it is quite as full as the replication in Rankin v. 
DeMedina, the last authority to be found on the subject, 

in) ~ Taultt. 512 (~) 15 M.1\· W.191. 

and 
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allel which in every way slIstains this replication. The cas(!s 
do not uear Ollt the proposition that u writ Sl)t aside for irre­
gularity will afroI'd a justification for matters done under it 
I.efore it was set aside. Ral/kill v. De Medina, Green L 

Elgie (aj, Wilson v. TUTII1Ilen (b), and numerous other au­
thorities, are to the contrary. 

J. IV. (,ltandler WIiS heard in reply. 
Cllr. adv. vuli 

CIIIPM.\:-:, C. J. now deli\'cred thejullgment of the COllrt. 
This is u case uf lIemurrer to the plaint iff's replication to 
the ddendants' second plea. Numerous ohjectiuns ha\'e 
ueen tal\en to the replicatiun in this case. The first is fi,r 
dllplicity; uut it is clear there is nothing in this ohjection. 
The replication alleges the writ to have been irregularly and 
improperly issued, and that it was in consequence adjudged 
uy the Court to have been irregularly an,1 improperly issued, 
ane! was by a rule of Court ordered to ue set aside for ir­
reglllarity. Now there is no eluplicity in this: it merely 
amounts to the one suustantial allegatioll, that t he writ was 
set aside, shewing how and for what calise it was so set a~idt;; 
and the term" adjudged" is the proper term to designate 
the decision of the COllrt in mall in:;' tlJl) rule. The next 
objection is, that it does not state holV or ill what llI<lnner the 
adjudication appears; that is, that it does not refer to tl", 
rille in the words as "Ly the said rille or order still re­
" llJainin~ in the Court will appear." But although this 
modc of pleadin~ seems to have Lecn adoptee\ in some cases, 
there is no authority to shew that it is ncccsi'U ry. It is a 
matter of fact to be tried by a jury, and not lly the record; 
and it is only when nul tiel record can he pleaded I\;at the 
prout piltet per recordum is necessary. The rule of Court j, 
1I0t a record, nor can its exis~ence Le tried U~ such, but it is 
merely evidence to ue adduced to the jury to prove the fact 
of the decision of the Court on an interlocutory motion in a 
cause; and we think the replication has alleged all that is 
necessary to shew that fact, and that it was unnecessary to 
allege that the rule still remainell in force, for that will be 
presumed lIntil the contrary appears j and if it has been 

(a) 5 Q. B, 99. (b) 6.11. !r G. 23.~, 

revoked, 
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revoked, it i~ for the defendants to shew this in their rejoinder. 
The main objection which required the most serious consi­
tlMation is, that the replication ollght to have specifierlwhRt 
was the irregularity in the writ for which it was set aside j 

as it was contended hy the Clefendants' counsel that if the 
writ was only erroneous and not void ab initio, it would still 
be a justification for any thing done under it before it was set 
aside, and therefore the replication i, not 11 good answer to 
the defendants' second plea unless it shews the irregularity 
was one that made the writ void. The only aUlhol'i'y ad­
duced for this is a dictum in a note to Archbold's Practice 
(lst vo!.), 567, last edit. But the authorities there cited .In 
not bear out that dictum, and is at variance with the doctrine 
laid down in the sallie page of the same boolt, which Slly~ 

that IKI irregular writ will be a justification for any thing 
Clone under it before it is set aside, but cannot be pleaded B~ 
such, aHer it is set aside j and so it I\'[IS (lecided in the casf' 
of Riddell v. Pakeman (aJ. For a writ that is \'oid in it~elr 
can never he a ju-tification, and doe~ not require ttl be set 
aside to defeat its operation. The plea sets Ollt R ca. sa .. 
which does not flPIH'ar to he erroneouR, but which may lIP 

irregular. The replication has alleged the WI,t was set 
a~ide for irregularity, which is all that is Ilrr""qry nccorJin;..: 
to the decision in the case of flrmllin v. Dc.ll edina (b). \\ h ieh 
is one of the Iatost authorities tiled on this queslion, on.! 
there is nothing in t his decision incon.istent \\ il h t he case 0.­
Prentice v. Ilarrison; for the laller case t urne.l upon I hp. 
omission in the replication to allege any cause for selling 
aside the writ-it merely stated the writ was set a-i.Jr, 
wit hout snying for "hnt ; Rnd t he Court held I hat II,,~ "Iuinl,!:' 
was bound to shew that the writ must ha\'(~ heen illegal when 
put in force, Ilhicl, an irregulur process is. "'e are Ihere­
fore of opinion that the replicalion is well enough in till' 
respect. As to the other grounds of demurrer, they are all 
clearly not sustainable, and it is unnecessary to n,h'ert tn 

them in detail. Our judgmcnt therefore is for the plainti:r 
on this demurrer. 

Kerr now moved for leave to withdraw the .It·lIIurrer, 8u,I 
(al I! C. M. 0/ R. 30. (b) 1 C. B. 18:1 
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to rejoin the fact that the ca. Sit. had ucen set a.'ide ti.11' 
having issued more than a year and a day flfter jUllgment, 
without first l'eviving it by a scire facias. He urged that ill 
authorities of Blancltellay v. Burt and Prentice v. lJl1rrisoll, 
such a rejoinder would alford u sufficient justification; and 
contended that Tindal, C. J., had refused such an amendment 
in Rankin v. De Medina, on the ground that the writ was 
void, which was contrary to all the authorities excepting 
jl10rtilller v. Piggott, which hat! been expressly o\'elTuled; uut 

The Court refused the amend ment, being of opinion that 
nnder such circumstances the ca. sa. after being set aside 
would afford DO justification for the trespass complained 

of. (aJ 

(a) See further, as to the etrect of Rulos of Court, 2 Stork. E. a~~; Solby 
v. Harris, 1 Ld. Raym. 745; Still v. Halford, 4 ('amp. 17 i D;Jrw{' D, ~1JlbOIl, 
31. Sr M. 2~4; Campion II. Chandlcs., 4 Esp. I"; \\'uo,lrolr~. \\ dli"D1', 
6 Taunt. 19. 

SHERLOCK, Assignee &c. against M'GEE, WILSON, 
and :\I'CAR'fY. 

The non pay- DEBT on an administration bond. The declaration stated 
doee~t~~t~~:~! amongst other things not now material, that the defendants 
constitute a with one Charles M' Gee (since deceased) on the 27th January, 
breach of an ad- •.. . . 
ministration 1844, made thell' certalll wntlng obligatory, sealed &c. 
~~d~~,;;y~~~d- (profert) and acknowledged themsel ves to ue held &c. unto the 
~ninister accord- Surr'')gate J ud"e of IJroLJates in and for the county of eftar-
Ina to lawn the 0 
go"ods and chat- lotte in the said sum of £600, to be paid tCl the said Surro<J'ate 
tels of the intes- J d f b £" h . t. - A d h 'd . '" . tate. u ge 0 pro ates lor t e tllne uelllg. n t e sal plaintiff, 

Alleging a h as assignee as aforesaid, accordinO' to the form of the statute 
de1)astavll~ WIt • • 0 

out averring the 111 that case made &c. say that the said writinO' obliuatory 
\'alue of the d' h d' . [ll £" 0 ';' • 
goods and chat- w~s rna e Wit a con ItlOn. ere lollowed the conditIOn.] 
tels wasted etc, Vide Act of Assemuly 3 Vict. c. 61. The plaintiff as as-
IsbadllpOIl . ' 
special demurr- signee &c., further says that the said James M' Gee at the 
er, as no mea- t' f h' d h . h sure of damage. Ime 0 IS eat , to Wit, on t e lst day of January, 1844, 
cabn ther':,by bhe to wit, at &C., was indeuted to the said plaintiff in the sum 
su lOllte .. to t e 
jury. of, to wit, £30, in two several promissory notes made by the 

-said 
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said JlIme$ M'Gee in his life time, payalJte to the said plain­
tiff, fOI· the recovery whereof tbe plaintiff after the death of 
~aid James M' Gee, Rnd after t he making of the said writing 
obligatory, as of Hilary term 7 Victoria, impleaded the said 
Margaret M'Gee and Charles M'Gee(thesaid Charles M'Gee 
being since deceased) in Her Majesty's Supreme Court of 
Judicature for the sRiel Province, and afterwards, as of Tri­
nity term in the year IRst aforesaid, recovered judgment in 
the said Court against the said Margaret M 'Gee and Charles 
.lll'Gee, as administrators of the goods and chattels and cre­
dits of the said James M'Gee, deceased, for the sum of 
£70 6s. 2d., being the damages recovered by him, the said 
plaintiff, of them, with his costs of suit; and the said plaintiff, 
as assignee as aforesaid, further saith that the said judg­
ment still rernai ns in full force, not reversed, satisfied, or 
otherwise vacated, and that the said plaintiff hath not been 
able to obtain any execution or satisfaction of or upon the 
said judgment from out of the goods and chattels and credits 
of the said James M 'Gee, which came to the hands of the 
said defendants, ItS administrators of the said James ill' Gee, 
after his death, to he administered or otherwise, although 
goods, chattels aud credits of t he said James M' Gee, de­
eeased, nfter his death and before the said recovery of 
jmlglllent by the said plaintiff 8S aforesaid, to wit, on the 
27th January, 1844, to wit, on &c., ofa large value, to \ViI, 
of the value of £500, did come into the hands and possession of 
tlte said 111 argtlret M' Gee, as at/Illillistratrix as aforesaid, to 
be administered, und out of which said slim of money, she, 
the said Margaret III 'Gee, as administratrix as aforesaid, 
could, lIIight, and ought to have paid and satisfied the said 
judgment, to wit, at &c. And for a further breach of the 
conditions of the said IVritillg obligatory, plaintitr further 
suith that the goods, chattels and credits of the said James 
Jl 'Gee, decease(l, at the time of his death, whiclt at tlte lillie 

of tlte 1IIlIkillr; tlu' said !/'filing obligatory had come illto tile 
lutnds and possl'ssion of tl/(; said _1l1argaret lrI' Gee and Charles 
M '(fa ill lite life time of the said Ck'lrles lIf'Gee, as admi­
niltra/ors as afOl·esaid, to be at/ministered, fcere nat fcell and 
truly adminjstered by tltem CIS Slick ar/ministrators Sfc. accordillr 

tv 

117 

1848. 

SHERLOCK 
against 
M'Gu, 



118 

1848, 

SltKtlL()CI( 

"{(flinst 
M'G .. , 

CASES 1;\ TRINITY TERM 

loll1w; alHl further, tJwl ol/ler good~, chattels and credits of 
the ~aid J'lflles M'Gee, deceased, at the time of his death, 
wbich afLcr the mailing uf the said writing obligatory ami 

prior to the ht day of Aug s;, 1845, had COl\1e into the hands 

and po>~es~ion of the said Margaret Jl'Gee, as sllch admi­

Ilistrall ix us aforesaid, to be administered, \~ere not weli 

and Iruly administered by her according to law, but on the 
contrary thereof the said goods and chattel~ and credits of 
the said Jl1mes 1'.1 'Gee in his life tillle, which at the tillle of 

I he rnakilll! I lie said writing obligatory lind uflerwards bad 

("Hlle into hel' possession, as adlllinistratrix, to be adlllinis­

Ined, were al'lerwards, to wit, on &c, at &c., blj Iter, the 
~aitl lIItlrgl1rel :l,' Gee, doiglled, wasted, converted, and dis­
}lused /1' Lu her own lise, COIIIl'<lry to the form &e. of the said 

writing obligatory and tlw conditioll &c., to wit, on &c. ; 
whereby and ill rursuanee of the Act of Assembly irl"such 
case nlUde anJ provided, an action hath accrued to the said 
"Iaint iff, as as~igne(; of the Surrogate Judge of probates in 
ami fur the Raid county of Charloue, to demand and have of 
nnd from tile snit! defendants the said sum of £600 above 

rlcllIanded, yet the ~aid defendants &c. Damages £200. 
Special deiliurrer by the said Joseph 'Filson to the first 

bl'caeh. Joillder. Causes: that the breach as assignell i~ 

1I0t within th., HCOpU and intent of the conllitions of the said 

writing obligatory; that the breach met-ely states the non­
payment hy the adruini~tratrix, Ml1rgllrel Jl'Gee, of a deut 
uy simple contraet due from the intestate, James M 'Gee, in 

Ilis lifo time to the sHid plaintitr, Rnd that he (the plaintitr) 

after tilt' death of the iutestate recovel'ed a judgment at law 

lor tlw said simple contract deut \\'ith costs against the ad­
millist ratri.\. alld administrator, which judgment is in full 

force, and that goorls, chattels and credits of the intestate, 
after IIi, ,Ieatb and uef,JI'e the recovery uf the said judgmellt, 

to th\, value "I' £500, did come to the hands of the said ad­
Inilli,lr"trix, to be adilliuistered, wherewith slae might, could, 

and Ollght tu laave ;;ati~ljed the said judgment. Now these 

allegations tlo (Jot illll'ul'l that the administratrix did not well 

aud tluiy udluinister the goods, chattels and credits of the 

intestattl, hut at most that she had not paid the said plaintiff 

the 
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the saifl judgment, and even t hat fact is matter of illlplica­
tion, not ofpositive averment. The whole allegations taken 
together merely amount to an IlrguIIH·ntative traH~r~e that 
the administratrix paid and satisfied the said judgment from 
and out of the goods, chattels and credits, \I hich were of the 
intestate. Further, it is n' t allegJd that the sait! adminis­
tratrix and administrator, or either of them, misappropri­
ated or mal appropriated any of the said goods, chattels 
a nd credits, which came to their hands to ue administered. 
}<'urther. it is not alleged, nor does it appear lly the said 
breach, that the estate of the intestate h3S sulrercd any 
damage or injury by the acts or omissions of the administra­
trix and agministrator. or either of them, or that the said 
plaintiff has used any legal diligtlnce to o:.tain the pay­
ment of the said judgment. Special demurrer uy Jumes 
ill' Carly to the first breach. Joinder. Ca u,es: the sri'me 
as those assigned by Joseph T/'ihulI, with the following in 
addition, namely, that the said ureac,1! contains no allega­
tion of the pecuniary value of the said goods and chattels said 
to have been eloigned, wasted, converted, and di'poseti uf 
by the administratrix and administrator to their 01\'11 lI~e. 

In the ausence of an yllegation fiS to the pecuniary value of 
Ihe said goods and chattels, no IlI€USllrc of damages fOI' til{' 
said breach firstly above assigned could ue subnlitted to the 
jury. Again, the said James M' Garty is nol apprised of the 
case which the plaintiff intends to mal,e against him, as rc,­
peets the value 01' amollnt of the goods, chattels an.1 credit> 
of the estat.e of the intestate, alleged to have ueen eloigfied 
&e., and it is therefore impossible for the said JUTllt'S 

M ' Carty to plead with any degree of certainty or pl'f'cision 
to the said breach thus assigned. Again, tllllt those goods, 
chattels and credits, stated to hUI'e been eloignell, wasted. 
and converted as nforesaid, may for aught that appears to 
the contrary have been exhausted in the fnneral expenses of 
the intestate, or covered by sOllie debt against the adminis­
tratrix and administrator as such, and exceeding in amount 
the value of the said goods, chattels and credits, alleged to 
have been eloigned &c., and having priority in the order of 
pAyments over the debt of the sairl plaintiff. Further, that 
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a port iOIl ",f th.el.Hl'llch fourtbly a~!jigneJ is covered by thc 
bt'(~ach firstly assigned, and also that the plaintiff ha" at­
tcmpted to a,:;ign in his declaration tlVO specific breaches of 
the :;allle lJl'anch of the conditions of the uond. Further, it 
docs not appeal' frolll the declaration in respect to the breaches 
fir~tly and fourthly assigned, that any OI'der was made by 
the Court of Chancery to assign the said bond to the said 
plaintiff: Besides &c. 

J, 11', Cltal/dler in surrol't of the demurrer. This admi­
lIistration bond is according to the form prescribed by the 
"\ct of AssemuJy 3 Viet, e. 61, and the act itself is founded 
upon the report of the commissioners fOl' judicial inquiry, 
puulished ill the year 1833. This is the first attempt that 
has been made for auollt tlVO hundred years t~ assign the 
non payment of a deut as a breach of tbe condition of an 
administration boml, and that attempt failed. Archbishop of 
Canterbury v, Wills (u). The condition of the administra­
tion bonel under our Act of As~emul.v is precisely similar to 
that under t he stat ute 2:! & 23 Cltas, 2, c. 10, s, 1; therefore 
the decisions which have been made in England upon this 
Htatute apply in full force to the (Joints raised by the de­
murrers in tbe present ease, The statute 22 & 23 Car. 2, 
c, 10, was not passed to enlarge the rights of the creditors, 
01' to make new provisions for their benefit, its ohject was to 
afford a remedy to legatees, heir~, and next of kin. These 
ure l,istorical facts, That branclr of the condition of the 
bond upon which the points in this case arise, is io the fol­
lowing words, "that the administrator shall and do lVell an:l 
" truly administer according to law the goods and chattels 
" of the deceased" &c. It is no ground of forfeiture that 
the admiuistrator has not paid the debts of the intestate. 
Archbishop of Callterbury v. Wills. J ndeed if the non pay­
ment of a debt could be assigned as a breach of the condition, 
the moment after the bond was executed the whole body of 
the creditors might individually Lring and sustain action~ 
against t.he sureties, and leave the administrators untouched. 
It never could have been the intention of the law, that the 
l:ollditioll should have this swee:Jing effect. 'Vith I'espectto 

'(a) 1 S"llt. 316. 

the 
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the second ground of delJlurrel', viz., that it does not appear 
by the breach that the estate of the intestate has suffCfed 
any damage or injlll'y by the acts of the administrators, 
This, it is submitted, is a fatal defect. The Act of Assembly­
already quoted, 3 Viet. c. 61, s. 57, expressly enacts ,. when­
" e\'er such bond shall he so put in suit, recovery may be 
" had thereon to the full extent of any injury sustained by 
.. the estate of the deceased person by the acts or omissions 
" of such executor" &c. Now it by no means follolVs from 
the devastavit set forth, that the estate s1lstained any injury. 
In legal parlulIce, an administrator 1V0uid commit a deva~­
tavit by paying debts out of the order of their legal priority, 
if he in doing so exhausted all the assets; alld this state­
ment occurring in the declaration is to be taken upon de­
mu .... er most strongly against the plaintiff. Jf the question 
had arisen after verdict hy way of motion in arrest of judg­
ment, 01' on error after judgment hy default, the result would 
be different perhaps-because the presumption in these 
cases shifts and is in favor of the plaintiff; but the objection 
having been made upon demurrel' to the declaration, the 
language of the declaration is taken most strongly against 
the plaintiff. Thi~ is R lVoll established rule in pleading. 
So far the causes of demurrer assigned by both defendants 
at'e identical; but M' Carty, one of the defendants, assign!!' 
further causes of demurrer-that the breach contains no al­
legation of the pecuniary value of the goods and chattels 
stated to have been wasted, and that cOD~equently 110 mea­
~ure of damages can be submitted to the jury. This is an 
action of debt on bond, in which the plaintiff, if he succeeds, 
will at law recover the penalty, but a breach mull be as­
signed or suggested, under the statute 8 & 9 1J1m. 3, c, 11, 
s. 8, and the plaintiff can only recover in fact the damages 
found or assessed by the jury, together with costs; but the 
declaration as framed does not admit of the proof of any 
damage. Again, it is objected by the demurrer that the 
plaintiff has attempted to assign two specific breaches of the 
same branch of the condilion of the bond. The statute 
8 & 9 W1lI. 3, does not permit this to be done. The statute 
is certainly compulsory upon the plaintiff, but he can only 
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n.,;,ign olle I,reach upon eoch bru nch of the condition. 1'he 
decloration in this respect is open to the objection of du­
plicily. 1 Cltit. 011 Plead. 369, Com. Dig., Pleader (C. 33). 

The Su/icilor (Jeneral contra. Although the admini~tra­
lion bond under our Act of Assembly 3 Vzct. c. 61, is pre­
cisely ~illlilar to that prescribed by the statute 22 & 23 Car. 
2, c. 10, s. 1. the wholll of our acl mllst ue tal,en together, 
lind reud os formiug one system in respect to the dllties and 
liubilities of executor's and administralOrs, not only to Icga­
tP.P.~, ht'i",.:, alld next of kin, IIlIt to creditors also; and it i~ 

owing to thi~ distin;;uishing characteristic that the case cited 
on tile part (If the defendants has no application. Actions 
upon uonel, of this natllre arc very infrequent in a Court of 
Itt w in England. 'rhe Ecclesiastical Courts and Courts 
of J<:quity there are generally resorted to fur a remedy in 
cases of disputes arising between the personal representa­
tives of a'l intestate or testator, and the legatees, heirs or 
next of kin. The last and leading case at law upon the 
sLlhject is the case of The Archbishop of Canterbur!l v. Ro­
bertson (a). That action it willue observed was ul'oLlght 
for the benefit of one of the next of kin, and the Court held 
that a devastarit conceived in the sarne form as that used in 
this case, sufficiently set forth a breach of the condition 
" well and truly to administer" &c. Our Act of Assembly 
places Ii creditor upon the same footing with a legatee, heir, 
or next of li.in, and therefore the case just cited is clearly in 
point for the plaintiff. The plaintitr in the event of a reco­
very on the bond stands as a trustee for the creditors, lega­
tees, heirs, and next of kin; the SUIlI recovered is assets, 
the distribution of which is under the order and direction of 
the Court of Chancery. The simple contract debt due the 
int estate, the recovery of a judgment in this Court against 
the personal representati~s of the in'estate is fully set forth, 
the possession of assets by them sufficient to satisfy the 
judgment, and the appropriation of the assets by the defen­
dants to their own use, is distinctly averred, and not denied 
by the defendants; and if these facts do not constitute It 

IHeach of the condition, it is hard to say what language 

(a) I C. ~ •• Ve •. 690; 3 Tyr.419. 

could 
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could be employed for the p"qJOse. The ncls charged 
against the defendants mllst by necessary intendment be an 
injllry to the' estate of the intestate. A hreach of any 
branch of the condition 1V0uid entitle the plaintiff to recover 
the penalty of the bond, and the measure of damages in this 
case would bl) the amount of value of the assets convel·ted 
by the defendant, which is matter of evidence. As respects 
the assignment of the breaches of the same branch of the 
condition, and in support of which is cited I Chit. OIl Plead. 
369, below in the same page the rille is thlls laid down, 
.. Where the defendant's contract was general, as if a te­
" nant agree to observe the due cOllrse ofhHsbandry, the dc­
.. cillmtion may statc various breaches of good husbandry." 
4 East. 154. That case furnishes an answer to theobjection. 

J. W. Chandler in reply. 
Cur. adv. wit 

CHIPMAN, C. J.1I0W dcli\'eredthcjudgment oftheCoult. 
This is an action on lin adlllinistration bond, given by the 
defendant ft'largm'et M'Gee, as thc administratrix of one 
James !II' Gee, deceased, intestate (together with one Charles 
1"1' Gee, administmtor, since deceased), and by the deti.mdants 
lVilsoli alll) !Ii' Carty, as their surcties to the Surrogate fill' 
the county of C!tar/otte, in the forlll prescribed by the Ad ()f 
Assemllly 3 T'ict. c.61, and put in suit by the plaintitr, a 
creditor of the intestate, as assignee of the bond, pursnant to 
the fifty ~eventh section of that act. Severall,reaches Ul'(' 

assigned, and the defendants WilSOll and 111' Cart!! h,1\'{' 
appea .. ed separately, and demu .... ed specially to difi'erf'O't 
b .. eaches. The first assigned breach to which the defen.larrt 
IVilsOli demu .. s IS rather informal, but lJeing t .. eated as an 
assigned breach by 1J0tlo pa .. ties we shall cons ide .. it as SlIC!', 
and examine its validiry. It alleges in substance that the 
intestate being indebtod to the plaiutiff, the plaintifr com­
menced an action in this Court against the administrators 
for the .. ecovery thol'eof, and in Trinity term 7 Viet. reco­
vered judgment against the said Margaret M 'Gee and 
Charles M'Ga, as administrators of the said intestate, 
for .£70 6s. 2d., which said judgment still remllins in full 
force, not reversed, satisfied, or othe"lVise vacated; and that 
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the said nlaintilrhad not been able to obtain allY execution 
or satisf~ction of 01' upon the said judglllent out ~fthe good,;, 
chattels and credits of the inlestate, whieh eallle to the hand. 
nf his administrators to be fit! ministerecl. or otherwise, II!­
though goods, chattel~ ann credits of the intestate, afrer his 
death and before the recO\'ery of the said jungll1ellt, oflarge 
nllue, to wit, of the value of £.500, carne into the hands alltl 
possession of the said /1111rgllrt't j)} 'Get', as adrninistrlltrix 
as aforesaid, to be adlJlini,tf'l'ed, Ollt of which she could, 
might, and ought to hal'e sati,fied the Judgment. In sholt 
it is assigned as 11 breach of th" hond that the administratrix, 
though she had snfficient asset,.., did lIot pay a debt of the in­
testate's fol' which judgment. had been recovered against her 
as administratrix, without alleging any execution issued and 
l'eturned, 01' any deva,~fllvit by her committed, by whieh the 
estate was injured; and to tllis the defendant Wilson specially 
demurs, shewing f,Jr cause among other grounds that this was 
1I0t a breach of the admillis!ratioll boud. Alld of this opinion 
we clearly al(", on a revielV of the Act of Assemuly under 
which the uOIIII is taken, anrl t he form of the uond itself, 
It lIlust ue admitted certainly that whatever doubts II1l1y 
have al'i~en ill England as to the administration bond being 
tnken for the s('curil y of t he creditors as well as the next of 
kin, our Act of AsselllLly clearly intends that creditors lIlay 
avail themselve, of the hond, anrl that if assets which have 
come to the hands of tire adlllinistl'ators, unrl which ought 
to ue applied to the payment of cleuts of the illtestate, have 
been wasted or misapplied, the snrp.tics on the bond should 
be liable as well as the administrator to make good the 
deficiency; but it does not appear to have been contem­
plated tlrat the mere receipt of assets and lion payment of 
them to a particular creditor, should ue a breach of the bond 
so as to enable him for his own uenefit to recover the amount 
of Iris individual c1eut by a suit on tire uond, when the admi­
nistrator has in his hands assets wherewith the deht might 
he satisfied, Had that heen the intention, a similar provision 
would have been made probably for suits on administration 
bonds as the Act of Assembly 6 1FtI/. 4, C. 1, provides in re­
gard to sheriffs' bond:!, The fifty seventh section of the act 

3 
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3 Vid., befill'e refe ... ·cd to, ~fler declaring how the bond nlay 
he put in suit by fin order of the Court of Chancery at the 
instance of a creditor, Ic!!atee, or next of kin, enacts that 
.. rp.covery may bp. had thereon In Ihe full extent of any in­
" jury Rustainp.d by the estatc (If the deceased person by the 
.. 'Iets or olllissions of sueh a,lrniflis~ratOl" within the purview 
.. of the bond, lind tn t he full ,'alue of all the property of the 
" deceased person within the pun-iew of the bond, received 
" find 1/ot !lul!J administered b!J suc/t tlIlminislralnr; and the 
.. amount rec()vl,rl',1 on "'ch hond (f'xpenses deducted) shall 
" he dcellled asset~, and shall be applied and distributed under 
" the ol'der and dirpetion of the said Court of Chancery ; and 
., the _aid COllrt of Cll3ncery may from time to time order 
" ~lIch Iwnd to he put in suit DS occasion Illay require: pro­
" vided always, tlmt ihe whole Dmount to be reco\'ered in 
" any such suit or ~uits shDII never exceed the penalty of 
" the bond." Jt will be perceived IhDt although the act 
allows the hond to be put in suit by a creditor in his olVn 
name us assignee, under an order of the COllrt of Chancery, 
nnd seems also to conlemplate (if npcessary) successive suits 
lind recoveries, ~(J that the whole amounts recovered shall 
not exceed the penalty of tire bond, yet the amount to be 
recovered iu any sllit i~ not Iillliled tn or regulated hy the 
1l1ll0unt of the deht due to the rrcditol' who sues, but by the 
vnlue of tire property received and duly adlllinislered by the 
administratur; and the reuson for allowing more than one 
recovery was probably to provide for t he case of other assets 
gettiug into the adminislrator's hand~, and misapplied sub­
sequent to the fir~t recovery; not that each creditor who has 
nn unsatisfied de!.t .,houl<l have lin action: neither does the 
Rct conlelllpl,,1 e that the <'rpoilor ~lIin!!' is to leI'), lind re­
ceive the darllagcs Ilssl'~.,ed in the action on the bond, 
and IIpply them himself to payment of his debt; but that 
the amount recovered shall be IIsst'ls of the estate, to be 
applied in the course of administration, and this under the 
order (If the Court of Chancery-t he administrator in conse­
sequence of his misconduct not I ... ing consi,kred longer 
trustworthy. In Ellglund, as i~ well known, where the ju­
risdic:ion over probates ollll administrations is vested in the 
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Ecclesiastical Courts, the administration bond is tal<ClI ill 
tlte name of the areltiJishop, bishop, or othel' ordinary hy 
whom the administration is granted; anti although put in 
suit for the henefit of per"ons interested in the distriiJution 
of the estate, is not in law assignaiJle, hut the action is 
brought in the name of the oiJligee himself, and the amount 
recovered, paid into t he Ecclesiastical Court. In t he case 
cited, Archbishop of Canterbury v. Robertson (a), Lord Lynd­
/turst, C. B., after pronouncing the j udglllent of t he Court 
that the recovery should be for the full amount of the monoy 
misapplied by the administrator, said" The action is hrought 
" at the instance of I he next of ldn, in the name of the arch­
" bishop, the whole therefore will be paid into the Ecclesi­
" astieal Court. The Ecclesiastical Court will have the 
" jurisdiction as to the application of the whole: it becomes 
" the effects of the intestate, which will he distributed under 
" the decree of the Ecclesiastical Court." The questioll 
which occurs in this case IlUiI arisen no doubt from the pro­
vision of the act allowing an assignment of the bond to a 
creditor or next of kin to be sued in his name, instead of 
having the suit in the name of the Surrogate, to whom it is 
given fol' the benefit of the creditors or next of kin; and for 
this pl'ovision, when the liability of a plaintiff on the record 
to costs is taken into account, there was supposed no doubt 
to be goud reason. The act 3 Vict. c. 61, was, as is well 
known, in a great measure founded on the report of the 
commissioners of judicial inquiry, made in January 1833, 
though with some alteratiom;, principally oeca~ioned by the 
more efficient organization of the Court of Chancery, which 
had taken place between the period of the repol"t and the 
passing oft he act, and which made the establishment of the 
Court of the Governor and Council (as recommended by the 
commissioners) unnecesaary ; and probably on this and other 
accounts the legislature have thought it better the adminis­
tration bond should be tal,en in the name of the Surrogate 
Judge by whom the administration was actually granted, 
than in that of the Governor, and to Le assignable for the 
purposes of suit, still however retaining the same regulation 

(a) 1 C. E,' JIlcc. 6(10. 

as 
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as to the extent of the sum to be l'eco-vcl'ed ruulthe IIl'tHien-
tion thereof in the COUl'se uf administratiun under the order 
of the Court in which the jurisdiction is vesterl. It is very 
clear from the report anti indeed from the act itself, that ,h.,. 
nhject uf the new pruvision was to. make the administratiun· 
bund effectual for the tlue settlement uf the estate, and nut 
to. serve the purposes of particular crediturs. It lfIay per­
haps be found that sume furthel' regulatiuns are necessary to. 
guarcl against the cunseqnences uf allowing actions in the 
name of an assignee, and to. prevent UII improper use uf the 
jlldgment 0.1' executiun in the actiun at the suit of an indivi­
dual creditur; but this matter falls more III'o.p~ly unoer the 
cugnizance uf the Court o.f Chancery, and may he pruvided 
fOl' hy sume general rule o.r by the tenDS of the order on 
which the suit is founded. A special application llIay al­
ways indeed be made to. this Court to prevent any iwproper 
usc of it~judgment 0.1' process. Fur the rea~(lDS given there 
must bejudgment forthe defendant Wi/sull 011 this demurrer, 
alld also. fOI' the defeodant M'Cart!J, no a £imilar demuHer, 
which was put in by him to. the first assigned breach, We 
then come to a special demurrer to what is called the fourth 
assigned hreach: but tbo usual form uf assigning distinct 
breaches has been so. little attended to in the declaration 
before LIS, that had not both parties, the <",fondants in the 
demurrer and the plaintiff in lhe joinder t herlllo, styled it 
the breach fourthly assigned, we should have been fl\lzzled 
to. determine whether it was intended fur Ihe secofltl, third, 
0.1' fuurth breach. After setting out what is called Ihe first 
breach the declaration proceeds as f4i)lIows: "A nd f..r a 
" further "reach of the said conditiun of tIK: sa,id writing 
.. uhligatury the said plaintiff,. as assignee as aforesaid., 
" further saith, that tbe gouds, chattels lind credits of tbe 
"said James Jl'Gee, deceased, at the time&f his death, 
" which at the time of making the said writing obligatury 
"had cume into the hands tlf the said MargOlet M'G,ee 
" and Charles 1ll '6ee as administrattWiS as aforesaid, t8J be 
" administered, were not wall and truly admini&tered by 
" thorn as sue6 administrators as aforesaid. aceard~ to 
" law, and furl her" (without saying Ihill i. Motile. breach of 
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,he condition of the bond in fhe ordinary form), " that the 
"other goods, chattels and credits of the sai,\ James 

.. .11 'Gce, deceased, which aner the rna:{ing of the sai,\ 
.• \\'riting obligatory and Jllior to the first day of August, 
" 184.5, came into the hands and possession ot the said 
"J!largaret .ll'{,'ee, adlll;ni"trafrix as aforesaid, to bo 
" adlllinistered, were not well and truly administered by 

"hn &r., but on Ihe conlralY thcreof, the said goods, 
" chattels awl credits of the said James l'rl 'Gce, which at 
" the lime (1 the making the said writing obligator!J and 
.. lifter wards had come illto the hands and possession of the 

.. said l't/wgarlt lII'Gce, as administratrix as aforesaid, to 

.. he administered, were afterwards, to wit, on the Jay and 

.. year last aforesHid, at &c., by her, the said lUargaret 
" 111' Gee, eloigned, wasted 1111,1 converte,1 to her own use, 
•. contrary to the f01'1Il and effect of the said writing obliga­
•. tory antI of the condition thereof to wit, at" &c. As 
fpgllrtls the substance of this brcach, we are satisfied both 
on reason antI authority, that any act of wasting 01' misap­
plication of the assets which came to the hands of the 
administratrix was a hreach of the condi,ion of the bond, 

the extent of which within the averments was properly 
Illlltter of evidence. But as the delllurrer is special. cer­
tain ohjections of f"rlll have also been taken. The firl<t 
ohject ion is that I he a mount or value of the goods unci chat­
telg alleged to he t:loigllcd, wasted and converted hy the saio 
administratrix is not sct Ollt, therefore no measure of 
daillages is given ill the assignment of breach. It is also 

objecteo, that no "alue is given to the goods and chatteli~ 

whicl, hHO eome to the hands of the administrators at the 
lillle of the making the writing obligatory. It is al~o 

"hjt·,·ted, that part of this breach is covered by the first 
,,~signed breach, and that ill I his latter assignment t\"O 
"pecificd breaches are assigned of the same branch of the 
eondit ion of the bond. The declaration haR eertliinly not 
heen drawn with lIluch care. The value of the property 

received and not dul!J administered by the administratrix, 
Margaret M' Gee, is the measure of damages in the action, 
and the breach assigned is thnt the administratrix wRsted 

the 
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the goods which at the tin" of the making the said writing 
ubligator!} ami afterwards had corne to her hands to Le 
uflllIinistered: yut in this !H,ignment, if it be treated as all 
line hreOleh, there is no nlt!rlllent of goods cf'ming to her 
llandg alone at the time of the making the writing oLliga­
tory, Lut to the hands of the two administrators, and of 
these no value is alleged; and the goods she is charged 
with receIving are goods received after the making of tl,e 
b01/d ami before the ht day of August, 1845. As to the 
necessity of stating the value of the goods charged to be 
wasted, in the assignment of breaches in the condition of u 
bond, we do not find any case precisely in point, but the 
general rules of pleading require that some value should be 
stated where it forms the measure of damages. True the 
value llIay be stated under a videlicet, and the plnintitr is 
not tied to proving the exact sum, but still the value stated 
ill the declaration forms a limit, and therefore is always 
alleged sufficiently large to cover the utmost thnt can be 
proved (a). The objection would not avail afrer verdict, 
but it appears to us is good on special demurrer. Suppo­
~ing this to bo so, it is urged as an answel', that the value 
does appear by reference to the previous allegations ill the 
declaration, namely in this way, that the declaration alleges 
the vallie of goods, chattels and credits received by the 
administratrix, all of which sho is charged with eloigning, 
wasting, or converting to her own lise. This allegalion 
of vallie only appears in what has Leen treated as tho 
first assigned brench, wherein it is alleged that after the 
death of the said James Jtl'Gce and before the recovery 
of jlldgment (which on the record HllISt be takeD to he 
IIlh JUlie, Itl44), that being the fint day of Trinit!J term 
in the seventh year of Queen VictOria (in which term the 
judgment is alleged to be awarded), good,;, chattels and 
credits of large value, to wit, of the value of £500, came 
to the hands and possession of the said 1I1argaret M'Gee, 
os administratrix as aforesaitl, to he ndlllini~tered. If 
the last date given above, viz. 11th JUIIC, 1844, corres-

(a) See Stepl •. on Pld. (4th ed.) 324: 1 &:: eMily; Ward ". Harris, 2 B . 
.v P. 265 ; Androws II. Whilehend, 13 East. 102; Jourdain II. Wi190D,4 B . 
.v Jlld. 266. 
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poflded wilh that given in the averment immediately pre­
ceding the charge of wastrng, there would be no difficulty in 
getting at the value by the reference contended for; hut in 
Ihat we 6ml that she is charged with not duly administering 
" the other goods, chattels and credits, which after the 
" making of the said writing ouligatol'y and prior to the 1st 
" dlly of August, 1845, came into her hands as administra­
" trix, to be administered," and then follows the assignment 
of oreach now under cOllsiderat ion, which can hardly be 
disconnected frol:1 the words which immediately precede it, 
for it is made part of the same sentence-" but on the con­
.. irary tltereof the said goods &c, whieh at the time of 
II making the said writing obligatory and aftel'l\ards" &c, 
What can the time described as afterwards mean but the 
time occurring between the making the writing obligatory 
and the lst day of August, 1845. If we al'e right in this, 
and issue had been tal,en on the charge of wasting the goods, 
it would have been open to the plaintiff to prove the re­
ceiving and wasting of goods subsequent to the judgment, 
viz, between the] lth June, 1844, and the 1st day of August, 
1845, no value of which is alleged either directly or by 
refel'ence. We do not think therefore we can find in this 
assignment of breach any value alleged as the measUI'e of 
damages to be assessed thereon, and fOl' that reason we 
think the assignment defective, and that there should be 
judgment for the defendant M'Carty 011 his demm'rer 
thereto, unless the plaintiff has lea\'e to amend, It is unne­
,~es~ary to consider the othel' ohjections, one of which really 
does not e\i:;! if the parties can treat the charge of wasting 
as a b,'each di:::! inet from the charge of not administering, 
!;>! they do, by caUin!-!' it a fourth breach. To several oftbe 
onjection;" which ·.\'(~rc wc cOllceive waived at the argument, 
we tf:irrk it unncce~,,"ry lu advert particularly. There must 
be j Eldg-mont for both of tile deffmdants on these demurrers, 
t{) the brellcr. first assigned by the plaintiff, and fol' the de­
fend1.lflt M' Carlyon tbe breach fOUl,thly assigned by the 
plaintiff, unless t~ plaintiff will agree to amend. 
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ASSUIPtilT on a promissory note, drawn by the defen- In a.sumpsit An 

dlin! for £300, payable to the plaintiff at his office in Saint a promi"'°b'IJ t note paya e 3. 

Jo/tn, und on Ii hill of exchan"e, dated 17th July, 1845, for a particular 
, "'" place, and a bill 

£.')00, drawn by the defendant, payaLle to his own order 111 of exchange 

Dublin, ninety days after date, indorsed to the plaintiff, and S:f:;~~~~.I~~, 
protested fur non acceptance, Plea, general issue. At the de" and pro-

. I I. f' P k J I I A ", S· tested for lIon-Ina ue ure til' er, "at t Ie ast ugust circuit III awl acceptance. the 

JO/l/l, tlw plaintiff in order to prove the presentment of the ~~~~:~~~e~~:_to 
note, and the prescntment for acceptance and protest of the selltment of tho 

note, and the 
!Jill of exchange, put in evidence ao account including the pmentmenl 

note and an item as fullows, "Protesled exchange, £500 :~ed t;110~~!x~f 
" sterling," with charge for the difference of exchange, pro- ~~:~tf:d~~~~~;'t 
testing, and interest on the same, up to the 19th December, between the 

I '46 I ' .. .1 I. MOl hi' plaintiff and d,-e: ; am It was teslltieu uy r. I y, w 0 was at t liS feudant includ-

time a professional adviser of the plaintiff that some time ing the noteand 
, bIll In qnestlOn, 

after the note and Lill of exchange became due, namely, on with a promise 

I!.lt.h December, 1846, the defelldant called into the plaintiff's ~~t':': ~:Je~h~­
oliice in Saint JOI~n; that the account was on the des\" Hnd ~va~rcnhc~c~~~nt 
the plaintifr Hnd defendant went parlicularly through all the contained a 
. . charge for 
lIellIs of the account; that the d!'fendant ot.Jected to nn .. protest.d «, 

item of £37 lOs., which hoth parties agreed should be ~1~~at"t~~:~d~i~l.d, 
struck off: the defendant then said the account was all cor- sion in the ac-

o count furniahetl 
rect, took a copy, Hnd promised to pay the halance. The sufficient e.i-

Icarne:! Juclue told the J'lIry tltat it wus a (1lIcstiun for them, dence todhis-
h ...... pense wll t 8 

whet her the protested hill of cxcltang'c mentioncd in t I'e p,eliminary 

I .- . ) 1.'1/ I'D bl' I d I I prooforpre-Hccount, wa~ tIe (',vl ul (ralVll III /I III, t Icn ec arc( .entment and 

011 and Ilrodllced ill evidcllce; tltat he tllOlI.!!ltt there "'liS slIf- pt,ote,t. and 'tl,.' 
- I wasopfD 0 

cient evidcllce hy tlte admission in Ihe account of lite thejurytoinfe, 
, that the pro-

presentment 01 the 1I0lc Hnd Ihe I'rncntment and protest of te,tcd exch.n~e 

the !Jill of exchange, if the protested bill of exchr.nge :~~~~':~~ ~~~h.' 
~pecificd in the account were the !Jill Ihen declared on, nnd identical hill de-

I I · 'I L '~ I I, I I cia red on in thi< he t IOUg II II illig 11 ue IlIlCITe( to ue t Ie same, HS t Jere wus action; it beiDg 

no eddcncc of more than one bill bel ween the parties of the same . amount, and 
The plaintifl' had not proceed cd for the balance of the there being no 

.. . . evidence of au)' 
account staled 111 IllS particulars, but had gone on the btll other bill e,ti,t-

VOL. I. S and iug he tweell t~. 
paru ••• 
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find note; he would only, howevel', lie entitle,l to recover 
that balance, which was less than the amount of the bill anrl 
nole. Verdict for plaintitr. W. J. Ritchie, in MichadtnaB 
term last, moved the Court and obtained a rule nisi fOI' 11 

new trial, on the grounds of lIlisdirection as to the present­
ment of the note, and presentment and protest of the bill of 
exchange, and that the verdict was against law and evi­
dence. Watters v. Lordly (a), Chitty all BillN, 505. 507. 

Gray now shewed calise. Froon Otty's el'idence, which 
stood uncontradicted, there could be no doubt about the 
correctness of the learned Jurlge's charge as to the suffi­
(·jency of the evidence. The preliminal'y proof would have 
been gone into, hut was rendel'ed unnecessary by the 
defendant's admission in the account. This account, which 
contained the note and bill of exchange in question, and 
contained also a charge for protesting hill of exchange, 
was read over and examined item lIy item by the defen­
dant: a charge in the account of £37 lOs. was objected to 
by the defendant, and struck otr. As to the note, the charge 
for protesting bill of exchange was examined and a(lmitted 
to lie correct, and there was no e\·idence whatever of any 
other bill of exchange between the parlies to which the 
charge for protesting could apply, except to the one in ques­
tion. In Watters v. Lordly there was proof of laches, but 
not so here: the defendant by his admission admits that 
every thing necessary on the plaintiff's part has been don(>, 
and thereby dispenses with the necessity of adducing the 
preliminary proof. 

Ritchie in support of t he rule. If there had been a bona 
fide settlement between the plaintiff and defendant, the 
former would have relied upon that; bllt it was not at­
tempted to proceed on the accollnt stated, but on the note 
Ilnd bill of exchange, by declaring on them specially; and it 
became necessary for the plaintiff to make out the allega­
tions of his pleading by proof of them. The note is paya­
hie at a particular place, but there was no evidence given 
on the trial to show either that the note was presented 01' 

that it was at the plaintiff's office, when it became due. 

(a) 2 K"'r 13. 

As 
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As to waiver of the prelilllillary proof, there can be no such 
IInles. the party ha~ the Ilnowledge of the laches. The 
'!\'idence Ull tloe hill cf exchange was still more loose: even 
had the protested bill lIIentioned ill the account been identi­
fied with the one declared on, there was 110 proof of the 
presentment, and the waiver of presentment must ho 
clearly, explicitly, and uneqllivocally proved. Chitty on 
Bills, 505. 507. But of the knowledge of the laches thero 
was no evidence. Then as to identity: what evidence i. 
thcre that t he protested bill nallled in the account wa~ tho 
bill declared on? The bill declared on is payable in 
Dublin; in tloe accollnt it docs not appear where the bill is 
payable. The account furnished no evidence of a secondllry 
liability Oil the bill: the evidence at most only went to 
establish It IJI imary liahility. The promissory note was out 
of the plaintiff's possession, and ill Olly's possession when 
the conversation took place. [STREET, J. This was some 
months after it WAS due: you do not shew it out of plaintiff", 
possession wheu it hecame due.] It was the plaintiff'. 
busines~ to shew affit mAtively thllt the note WAS at his officc 
when it fell duc, and lIot shewillg it, the illfcrence is thai 

the note was not there, 
CmPMA"', C. J. I sec 110 grollnd (or muking tllc rule 

absolute. Une questioll is, wlwlllf'r there was sufficient 

evidence to identify tlte protesled Lill mcntioned iu the ac­
count with tlte bill declared on? I think the desel'iplion of 
it ill the account, there heillg no proof of any other bill be­
tween tlte parties, snfficient prima facie evidence for the jury 
to infer that it was the bill declured upon: the admission in 
the account WIIS II clear acknowlcdgment of lillbility to I'Hy 

the hill, I\nd (!11"ally so liS to t he note. 
STREET, J. As to tlIC lIolt·, I thillk it was clearly iden­

tified. The only question is Oil the hill: whether the 

protested exchange meutioned in the accollllt is the bill on 
which the aetion is brought? It forllIed the principlll item 
on the dehit side of the account: there WIIS no evidence of 
any other bill or transaction of that Ilalure between Ihe 
parties at the timo. I think there \VAS prima facie evidence 

for the jnry: they have herll satisfied of the identity, and 

ths 
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the Court canoot ~ay that they were wrong; and if it bc thc 
same bill, I think thcre wus clear evidence of a waiver ut 
preliminary proof by the defcndallt's express promise to pay 

the balance. 
P.\RKER, J. This case is certainly opcn to the observa­

tion made by the defendant's counsel: as it is unllsual where 
a balance is struck not to bring an action on the aceount 
stated, but that was for the jury. There was no douLJt 
about the settlement between the parties-Did it refer to the 
bill and note declared on? The defendant came into Court 
knowing what the demand was for: no evidence lVas given 
by him of any other bill existing between the plaintilf and 

himself. Then is there not evidence to leave to tile jury 
that the admission of "the protested bill of exchange" 
applied to this bill? The evidence could not be shut out 
from the jury. It is said there cannot be a waiver unless 
the party knows of the laches; but we have no - proof here 
that the presentments were not made: the settlement of the 
account was a disponsation of the preliminary proof. If 
there had been any objection for the wunt of presentment or 
notice, the proper time for the defendant to have taken 
It was when the parties went into the examination of the 
/lecollnt" 

Rule discharged. 

STREET agaillSt THE SAINT ANDREWS STEAM 
l\lILL and )!'\l'iUFACTURIl"G COMPANY. 

in ~~!'llmpslt 
and JuJglllent Lee moved on a former day in thill term for a rule on the 
~y default, da· . I 
"n~c, a"eSMerl master to revtew t Ie taxation of costs in this cause. J udg-
;t~!f2st!;~:'~d~ ment by default in assumpsit had been signed 28th April 
Held, that the last, on a promissory note, assessed at £17 17s .• costs taxed 
pl"lntitf was on· £9 0 . 
Iy efl!tlled to at s. IOd., and aft.fa. Issued, returnable in this term. 
:~t~'~h";! th~s~~. The Court intimated a douut whether the defendants were 
fendant had not not too late in making the application, but granted a rule 
willved hIS rIght 
.0 insist upon summary COBts by sufl'ering judgment by defalllt, or omitting to take atept to b. 
presect at the tuatlOn. 

nisi, 
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1lisi, with stay of execllti"l1. 0' Connor \'. .Y. B. and X. S. 1 [;4", 

Land Compan!} (aJ, Chi!,'!}'.- Arch. 127:3. crK'" 
J. A. Street, Q. C., now shewell cause; anti contended """",,0, 

I I d {' J 'I' I I I. TilE 7'.,<'r .'\" (IUt tie e.enl ants had hy their com lIet. walvel tie ou- "n'" ",lA" 
jcction, and werc tuo latc in this application: tlley "TIC ~~'.':,~~~:.~~: 
acquainted Ly the SUllIUlOns that the action was not SIlIn- c· lirA" 

mary, and should have ;;il'en notice to the plaintiff that he 
was entitled to only sumlllary costs. 

CllIP~I.\:\" C, J. This is not a matter of mere irregllLl­
rity. The law is positive and plain that where the plainli!,], 
recovers less thun £20, he shall not Le entitled to more thun 
summary costs. The case must Le referred to the master. 

PARKER, J. I had some douLts when the rule was mo,·ed. 
I thought the defendants ought to have taken out a rule to l>" 
present at the taxation, Lut that is not so. Here dumac;es 

were assessed at £17 178., and the Act of Assemhly dc­
clat'es that in such cases only summary costs shall Le alloll'cu. 
I think there has been no lac/us: the application is made the 
first term after the taxation. As to waiver, the defemlants 

having agreed to pay in a particular manner, [ think it wa~ 
quite open for the plaintiff to shew uny particular grolltHI 
why he did not proceed in a summary way. Tlwre ia no 
authority to lax (l(,),ond '11l11l1lflry eMIR. 
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CASES IN TRINITY TERM 

K ETC In; l\l agail1st TH E PROTECTION I NSU­
RANCE CO:\IPANY. (a) 

COVL\A.\ i'. The declaration contained five counts. 
In a lire poiley. 
Ihe insurer; by The filst COllnt alleged lhat at the city of Saillt Jolm, to wit, 
'Ul ludorsemellt 45 b . d d 
tliereon. con- on the ~ilh day of January, A. D. 18 , ya certain ee 
ocnled Ihal Iii. poll 
loss shonld lJ~ . 
payaule to Ihe <'rder of If".: Held sufficient in a declaration for cOVenal?t on the polley to allego 
that the I()~~ was not palll to the plaintiff nor to IV.; and that as suc~ lD~o.rsement g~ve .W. n,o 
legal lnlert!6t iu t;le property, it did not preclude the il:03:mred from mamtamm~ a~ actIOn ID hi:! 

own name; nor w:-ts it IIccessary to aver an~ or~ler from, If". in favour o,r the assured. 
By the tt'u:h condition attached to the pO!l?Y It was sllpu.lated .'~ that .. n the e~ent.ofa loss tho 
assured aliould d(~hver to the in-illrer:i a I)artlculnr account m wrltmg. signed with his own hand, 
and verified uy hi. oath. and that he shollid also declare on his oath whether any and what other 
insurance had been m:tde on the property insured, and in what general manner (as to trade, 
mallulactorr, ltIerchandize. or otherwise) the ltuilJing containing the property immred, and the 
se\'erat parts thereot: were occupied at the time of the In~~, who were the occupants ofsach buil­
dinO's, and when and how the fire originated, as far as he knew or believed, and that the assured 
sho~'ld procnre a certificate under the haud and se~1 of a magistrate or !10tary public (most con­
tiguous tu the pl'lce oftha fire, and nut concerned 10 the 103s as a creditor, or otherWise related 
to the a<SIHed). that he had made dtle inqlliry into the calise and origin o/'the fire, and also the 

, value oflhe property destroye:!, and was acquainted with the character and circumstances of the 
.. assured, alld did verily belie\'e that the assured really and by misfortune, and without fraud or 
" evil practice, snstained by such fire loss or damage to the amonnt therein specified." The de­
claration stated the fire 10 have happened on the 29th July. l.g45. and that the compliance with thie 
conditioll, in re~pect of uotice 0 f the fire, took place 011 the same day i as to the delivery uf a par~ 
ticular acconnt in writing, on the 2lJth Au.gUSl, JB-lj j and iu respect to the declaration on oath, 
the 27th LJlarch, 18-111: Held sufficient, the respective tilDes having been laid under a vidplicet i the 
performance of these act.~! whether in due Se(19011 or not, beillg matter of evidence. Held also. 
that as IV. had no legal illten~~t, it was 1I0t nece..;sary to state that he was not related to tile notary. 

By the fifteenth condition unllexed to the policy, it was cler-Iared .. that no sllit or action of any 
" kind against the insnrers for the reco\'ery of any claim under the policy, sholiid be sustained in 
.1/ any Court of law or Chancery, unless sllch slJit should be commenced withill the term of twelve 
41 month~ next afrer lliee:tlt:-oe of action accrned" &c.: Held, that this wa~ a condition subsequent­
the suhjectofa plf·a. Held also, that an allegation in a count upon a policy containi;)g this con~ 
clition, that the 11I<:IHers had no mayor, president &c., upon whom process could be served (intro 
duced to anticipate" l'rouable objection that the action is nnt brought within the twelve months). 
18 mere sUrpIIlSf1!!e. 

'fhe preltminary IHoof required by the tenth condition may be waived, and being n question of 
fact. the mode of waIver need uot be stated. The fifteenth condition being the subject of a pl.a, 
nn a\'enllent in the declaration that the insnrers had waived it, would not be traversable; therefore 
it might oe pa,sed oy. withuut nOlice. Held also. that it could not be waived-that lap.e of time 
extingUished the liability of the Insnrers, whICh could not be revived by waiver i but Semble, that 
they might di"'pt"II"e with the condition by deed, and if a deed could avail as a dispensation it 
elHlllld IJe rcpll(:d 10 a plea of the condition. Held also, that the fifteenth condition was valid in 
luw, and operated as an efl'ectnal har every where i therefore a plea o( the fifteenth coudition to 
a connt containing an averment of waiver of this condition, is properly pleaded. A rf;'plicatioft 
to sU~'h a pl~a,.that the defendants were a foreign corporation, and that no action could have been 
.ustamed wltill" the Iwelve months IInless Ihey had voluntarily appeared, and there was no mean. 
ofcontpelllllg their appearance, althongh the plaintiff \Va. willing to prosecute within the twelve 
months. IS baJ, as ~t ~elther cOnf~B~p.!". nor a\'OIds any thing material, for the plaintiff might have 
lIued out prOCt~";~ wlthm the twelve llIonthe, or the defendants might have been Lmed in the country 
where they are IIIcorporated, and they ure not eotopped by voluntarily appearing, from setting up 
the lapse of tllne .. a defence. 

A plea~ embodying the tenth condition, which stated that afier the fire, to wit, on the 26th A". 
g"". 184~.lh. piRmllff was reql1lred by the defendant. to deliver an acconnt iu writin, under hi. 

(0,1 nepQrt.d hy J. 11". Challdler, e'gu;re, 
hand. 
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poll or policy uf inslIrance then and there made (proferl) III 

consideration of $40 to the defendant then and thele paid 
uy the (llaintifi~ the receipt whereof defendants di,l by the 
Rai I deed (lull ad<nowledge, they (the defendants) did thelchy 
in>llre the said plainlifi' against loss or damage hy fire to the 
nmollnt of £4000 on his general stock of merchandize, not 

13i 

184Ej. 

Ii. ETc..:UUM 

llgainst 
THE PnOTF.(,­

TIO~ INSURANC .. 

C'OXP A:--' Y. 

hazardous and hazardous, consisting chiefly of dry goods, hanJ. verified by 
(;olltaincd in the shop and ware rooms in the eastcrn section i::: ~~:;~:~1~! 
of the fire-proof brick and stone building, situate on lot No. COllnts &0., and 

permit extracB 
13,011 the west side of and fronting on Prince TVilliam street, &c. lu [,e taken 
. h . f S' J h d P' f J\T B . k re:,pecting the 
III t e city 0 atilt u n an rovlllce 0 "' ew >rUIISWIC, 10>5 &c . and Ih. 
then occupied by the said plaintiff and othel' persons for plaintilfrefused, 

j<.:j not double, 3d 

purposes hazarduus and not hazardous; and the snid the,' nil go to c;· 

d r d d t,tldi5h one poilU e.en ants did in an by the said deed poll or policy of in- -the nun per. 
surance promise and alrree to maliC !!'ood lIoto the said formance hv tho 

.... .... plaintiff of that 
plaintiff, his executors, administrators and assigns, all such part orthe tenth 

. condition. 
loss 01' dnmage, not exceeding in amount the slim in~ured, A traverse in 
as should halJpen by fire to thQ 11rollerty as abul'e SIJccificJ a plea that th. , plallllltTwas not 
from the 27th day of January, 1845, at twelve o'clock at IIlterested in tho 

. -. , goods IDsureu to 
noon, until the ~,th oay of Jaliuary. 1846. at twell'c 0 clocl, the "hole 
at noon tile said loss or damaO'e tu be estimaled (lccordil1O' to amount of their 

, 0 0 vulue, IS too 
tile true and actulll vlllue of tlte property at tile tillle tile sallie large; for if h. 

was 1')lcrested 
,hould happen, and to be paid witltill sixty dayS ajier nolice in 8n; part. he i. 
and proof tllereof made boy the assured, ill cunFormil" to tile entitled to reco" r.J1 J \'('1' pro IflUlu. 

conditions annexed to the said deed poll or policy of insl/rance; To a declaru· 
tion. which 

Ilnti it was by the said deed poll or policy of inst'rance pro- a"'rred pel'for· 
vidcd and oeclared that thc said defendants should not be malice by tho plaintilr of all 

the acts required 
by tho tenth con­
dition to be per­
formed by hilil. 
a pica traversing 
the performance 
of all these act:., 
is good. accord· 
ing to the rult'. 
of pleadiug at 
common law. 

A plea whicb, 
upon the said policy, then the said insurance should be void; first, traverse. 

nn allegation in 
the declaration. of th~ de~ivering an ac'!ollnt of loss according to the tenth condition. and secondly, 
Bet8 up fraud, IS unobJectIOnable. The refusal to deliver an account in such case i ... indicatory of 
froud, and i. con.iolent with ~he !leneral charge of froud subsequenlly made. 

liable to make good any loss or dall1age by fire, which might 
happen or tal,e place by means of any inva,ion, insurrection, 
riot, or eivil commotion, or of any militnry 01' usurped pOlVcr; 
Rnd it was by the said deed poll further provided, that in case 
the said plaintifi" should have already any other insurance 
against loss by tire on the property thereby insured, not no­
tified to the said defendants and mentioned in or indorsed 

A "lea. alleglllg false swea.Flng m a statement A. nnn.xed to Ihe declarotion of los. made by the 
plamtlff. IS bad, fornot averring that any such statement \Vag annexed. nnd for not 'ihewing when 
and befure whom the oath \\'88 mode. or in what particnlar the sl:lIement was fal,.:e. 

llnd 
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1.., i."I, <lnd if the said plaintiff or his assigns should thereafter make 
an)' olher insurance on the same property, and should nnt 

hhfCUUll I f I ',I 
'/ ",w>l wilh all reasonable diligence give notice t leren to t Ie salu 

'1',,,~P""TEC' defen,lunts and have the saine jndor~ed on the said deed 
J [,,'I l"sUR . .\NCI:. ' 

c""p",. poll or pulicy uf inslirunce, or otherwi,;e acknowledged by 
them in writing, the said policy shonlll cease and be of no 
funher effect; and if Ull)' suuscqllent insurance should uu 
made on the property insured, which with the sum or sum~ 
then already insured should in the opinion of the defendam~ 
IImolint to an o\'er-insuranee, the defendants reserved to 
thellISel\'es the right of cancelling' the said policy by paying 
the plaintiff the unexriff~d prelllium pro rata; and in case 
of any other .insurance upon the said property thereby in­
~ured, whether prior or .u!Jaequet.t to the date of the said 
(loli.:y, the ."id plaintifr~hol1lu not in case of loss or damage 
be elltitled to demand or receive of the defendants any 
~reater portiun of the loss or damage sustained than the 
amount thereby insured should bear to the whole amount 
insured on the said property; and it was uy the said deed 
poll or policy of insurance agreed and declared to ue the 
true intent and meaning of the parties thereto, that in case 
the said uuilding should at any time after the maki/lg and 
during the continuance of the said insurance be appropriated 
or applied, or used to 01' fOl' the purpose of car.rying on or 
exercising therein any trade, uusiness or vocation, denomi­
nated haznnlous or extra hazardous, 01' specified in the 
lllCllHHtllldum of special rutes in the terms and condition. 
annexed to the said policy, or for the purpose of keeping or 
storing therein any of the articles, goods or merchandize, ill 
the sallie terll1:; and conditions denominated hazardous or 
extra hazarllous, or included in the memorandum of special 
rutes, unless in the said deed poll otherwise specially pro­
vided for, ur thereafter agreed to uy the said defendants iT, 
lI:riti:lg, and added to or indorsed upon the said policy, t.heu 
and frolll thenceforth so long as the same should ue, or ap­
propriated, applied, used 01' occupied, those presents should 
cease and be of 110 furce or effect; and it was moreover de­
clared by the said dee!1 poll, that the said insurance was not 
intended to apply to or cover any books of accuunts, neither 

securities, 
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~ecuritie~, deeds or other evidenccs of title to land~, nor to ]848. 
lIon<ls, bills, notes or other evidences of delJt, nor to llIoney KETCHUM 

or hullion; and the said policy was made and accepted in against 
, ,TH E PROTEC. 

reference to the conditlOn~ thereto annexed, willch were to TIOK bOVR.Ne. 

be used or resorted to in order to explain the rights and obli- CO>1UH, 

gat ions of the purties thereto, in all cases not therein other-
wise specially provided for; and the said plaintiff in fact says, 

that the said terms and conditions in and by the said deed poll 
or policy of insurance mentioned amI alluded to are as follows. 
[i\ statement of the cOl1ditions was then set forth, but 
t he two following only are material in the present casc,] 
" 10, All per"olls ills\lred lJy this company, and sustaining 
" loss or damagc hy fir", are fortll\vit h to givc notice thereof 
" to thc cOll1pany; and as SOOIl after as possilJle to deliver 
" in II pal'licular arcount of such loss or damage, sign ell 
.. with their own hand~, and verified Ly their oath 01' affir-
" malion; alHI also if required, hy their llOoks of account, 
.. and other propel' vouchers; and permit extracts, lind 
" copies to he Illude, They shull ulso declare 011 oath, 
" II'helher any and what other insurance has Leen made Oil 

.. the slime property; what wns the whole val.uc of the sIIL-
" jcet insured; in what geneI'll I manncr (as to trade, man 11-

" factory, mcrchandize, or othel'\vise) the Luilding insurco or 
" containing' the slIi>jl!Ct ilhlll'"d, III1lI several pal ts thereof, 
" \~crc occupied [It Ihe tilllp. of the loss, and who lVere the 
" occllpants of sllch hlliiding'; and when and how the fire 
" originated, so far as tllt:y 1,11OW 01' believe; they shall also 
" procllre a certificllte undcr the hand of a mngistrate 01' 

" notary public (lIlost contignous to the place of the fire. 
" and not concerned in the loss, [IS n creditor 01' otherwise, 
" or related tn the insnrell 01' sufferers), that they have 
" made OIiC inquiry iuto thc cause and origin of the fire, ano 
"also n~ to the value of the property destroyed, and aro 
" acquniuted wilh the character and circumstances of the 
" perdon or persons insured, and do knolV, or verily beliel'es 
" that he, she, 01' they really, and uy misfortune, and withollt 
" fralld 01' evil pl'actice, hath 01' have sustained by such fire, 
" loss and damage, to the amollnt therein mentioned; and 
" shall also, if rcquired, submit to an examination, under 

\10L• 1. T " oath, 
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" oath, hy thc agent or attomey of thc company, and 
1\ answer all I!ucstions tOl)ching hi~, her, or thcir knowlcdge 
" of nnythillg relal ing to stich loss or damage, and sub­
"scribe stich examillulion, the same ueing reduced II) 
.. writing; and until stich proofs, declurutions, and ceni­
" ficates arc produced, and exumination if required, the 10';' 
" shall not he deemed payahle. Also, if therc appcar lilly 

.. fraud or false ~\Vearing, the insllred shall forfeit all clailll 
" tinder this policy. \Vhere merchandize, or othl'r personal 
" properly, is purtially dalllaged, the insared shall forth­
" with cause it to he put in us good order as the nat tire of 
" the case will admit, assorting and arranging the variotls 
" articles according to Iheir kinds; and shall cause a list or 
.. inventory of the Ivhole 10 hc mude, naming the qtlantily 
" and cust of each kind. The damage shall then he ascer­
" tained hy the examination and appraisal of each article by 
II disinterested appraisers, Illutually agreed lIpon, one half 
.. the expense to he paid hy the instlrers. 15. 1t is furlhcr­
II more hcrehy expressly prO\'ided, that no ~uit or action "I' 
II any kind aguinst suid cUlllpany, 1'01' the recovery of any 
" claim IIpon, under or I,y virtllc of this policy, shall be SIIS-
0; tuinable in uny Court of law or chancery, unlcss stich suit 
.. or aClion shull be cOllllllenced within the term of twell'!) 
II months next after the callsc of action shull accrue; and 
" in case allY such suit or action shall ue cOlllmcnced against 
" said cOlllpany after tile expirulion of twclve lIlonths ncxt 
" after the callsc of aclion shall IHne accrued, the IUJlse of 
" time shall be taken and dePllled as conchlsive ('vidcnce 
" aguinst the validity of the daim thereby so attempted to be 
"enforced." And the said plaintift' avers that he did at 
thc time 'Of eflecting thc said policy, to wit, on the 27th 
January, A. D. 1845, to wit, at the city aforesaid, pay to the 
said defendants the said sum of 840 mentioned in the said 
policy; anti the said plaintifi· further saith, that the said 
defendunts did after tIle making of the said policy and before 
the happcning of the loss hCI'cinafler in this count mcntioned, 
to wit, on the .13th May, A. D. 1845, to wit, at the city of 
Saint John, by indorsement in writing on the said policy, 
consent that thc said policy should cover merchandize either 

owned 
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owned by Ihe said plainlifi' or consigncd 10 him on commis- 1848. 
sion or on trust, and Ihat the /08S, if any, was to be payable I{ETCHU.\I 

10 the ordcr of Augustus IV. Whipple; and the said plain- again61 
. fl' r I . I I I Ii I ti h k· f TH¥. PROTHC' II .lIlller sail I, I lal lerelo ore Ilnl a ler I e rna 109 0 TIO~IN.unA~c. 

the said last II1cnlioneu policy, to wit, at the city aforesaid, 
to wit, on the day and year last aforesaid, by a certain deed 
poll or policy of insurance Ihell and there made (profert), in 
con~ideration of the ~lIm of :526 to the said defendants by tlie 
said plaint itl', the receipt whcreof the said defendants did 
therclly acl{nolVlcdge, they (the said defendants) did insure 
thc ~aid plainl ill'llgainst loss 01" damage by firc to the amount 
of $4000, in addition to the sum already insured by the said 
tI. ,\ menticncd dced poll or policy of insurance, on the 
gcneral stock of mcrchalldize not hazardous ami hazardous, 
consisting cliictly of dry goods, either owned by thc saicl 
plaintift~ consigncd to him on commission or in trust, con­
taincd in his shop and ware-rooms, in thc castern scction 
of Ibc fire proof brick alld "onc huilding, situate on lut 
1IIIIIIhcr J3, 011 thc lVe,t silk :llId fronting 011 Prince William 
~tre!'t, in the eily al(JI·csaid, occllpied hy the said plaintift' 
aud others, le))- purposes hazardolls alld not lJ()zardolls; and 
t he said defendants did in and hy the said deed poll sccondly 
in this COllII! nJentioaec, Iu·ouli,e and :l!.;'·ce to make good 
II litO the said plaintift· all silel. loss or damagc, not exceeding 
ill aUlOllnt tho slim insured, as ,I,ulllt! happen lJy fire to tim 
properly liS lastly alJove ~pceified, frolll the J3rhd •• y of JIll!!, 
1i'·1.), at twclve o'e!uck at lIoon, unto thc 13th clay of 
Nuvember, 1815, at twelve o'clock at noon, the said loss or 
dalllagc to bc cstimatcd according to thc truc and actual 
\'111110 of the property at the time the said Inss should happcn, 
aud to bo paid within sixty days nner not icc nnd proofthereuf 
lIladc lJy the said plaintiff, in eonrormity to thc eondition~ 
anucxcd to thc said last mentioned policy; nncl the said 
plailltifl· in fact saith, that the suiel Ia,t rllcntioncd policy 
wntained the sa mc provisos, Ilgreemcnts, and declarations, 
terlllS nnd stipillations, and to the same cffect, liS nre mcn­
tioned nnd contllined in the decd poll or policy firstly in this 
count mcntioned and hcreinlJefore set forth, nnd that the said 

policy sccondly in this count mentioncd had the same refer-
encc 

Co~r.l!,\Y. 
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1848. 
ence to the same term!1 and conditions thereto annexed, us 
are above mentioned and set forth; and the said plaintifr 

KETCHU" • • I 
against further saith that Lya memorandum in Wrttlllg, at tIe rc-

THE P"OTEC- nuest of the said IJlaintifi" indorsed on the said last mentioned 
TION INSURANCE "I . 

CO)IPANY. policy by the said defendants, it was declared by the salll 
defendants that the luss, if any, on the said last mentioned 
policy was to be payable to the order of tlte said Augustus 
W. Wkipple; and the said plaintiff avers, he did at the time 
of the effecting of the said last mentioned policy, to wit, on 
the 13th day of May in the year last afiJresaid, pay to the 
said defendants the said sum of ~2(j, Illlmt ioned in the snicl 
last mentioned policy; alllI the ~aid plaintiff ill fact sail" 
that he, at the time of the making of the ~aid deed poll or 
policy of insurance firstly in this count mentioned, and frolll 
thence until the time of the making of the said deed poll or 
]Jolicy of insurance secondly in this count mentionet!, was 
interested in the said merchandize mentioned in the said 
policy firstly in this count menl ionet! alllI thereby intended 
to be insured, to a large amollnt, to wit, to the amount of all 
the monies thereLy insllred thereon; and the said plaintilf 
further saith that he, at the lime of the making of the said 
deed poll or policy of insurance secondly in this COllnt men­
tioned, and from thence until the loss and damage hereinafter 
in this count mentioned, was interested in the said merchan­
dize and property in the said two several policies of insurance 
respectively in this count mentioned, and thereby intended 
to be insured, to a larg() amount, to lVit, to the amount of all 
the monies thereby insured thereon, that is to say, in the sum 
of $8000, which said sum of $8000 is equal to the slim of 
.£2000 of lawful money &c.; and the said plaintifffurther 
saith, that after the making of the said two several deed~ 
poll or policies of insurance, and before the expiration of the 
respective times limited in the said two several deeds poll or 
policies respectively, and whilst the same were llnd remained 
in full force, to wit, on the 29th day of July, A. D. 1840, to 
wit, at the city of Saint John aforesaid, the said in~ured mer­
chandize and property wel·e burnt, consumed and destroyed 
byfir~, which did not happen or tal,e place by lIleans of any 
IIlvaSlon, insurrection, riot, or civil COllllllotion, or of any 

Illilitarv 
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military 01' usurped power. wherehy the said plaintift'then 1848. 

sustained a loss and damage estimated according to the true KET~HUM 
and actual value of' the merchandize and pl'Operty so bUI'nt, agfLinsl 

. f I h . f THy. PROTEC-consumed and destroyed, al the tllne 0 tIe appeOlng 0 TIO.INSURANCE 

the said fire, to a large amount, to wit, to the amollnt of COMPANY. 

$4880=£1220, of lawful &c. on the said merchandize and 
property insured in and by the said deeds poll or policies of 
insurance, and so burnt, consumed and destroyed os afore-
said, of all which the said defendants afterwards, to wit, on 
the day and year last aforesaid, to wit, at the city &c. had 
notice; and the said plaint iff further says, that he did not 
malIC any uther insurance IIpon the said merchandize and 
property other than in and '-'y the said two several deeds poll 
or policies of insur:wce; and the said plaintiff avers, that he 
(lid at the respective times of effecting the said policies calise 
the building, in which the said merchandize and property 
so insured by the said policies respectively was contained, 
and also the said insllred property, to be correc: Iy des-
cribed to the ~aid defelldants ; and the said plaintiff avers, 
that at the times (If and after the effecting of the said policies 
respcctively, and before antI at the times when the said 
merchandize and property were so consumed, burnt and des-
troyed as afol esaid, the risks insured against by the said 
defendants in and by the said policies respectively or either 
of them, was not increased by any means within the controul 
of the said plaintiff, nor were the buildings and premises ill 
which the said insured goods were contained occupied in any 
IlIlinner, so os to render the said risk more hazardous, than 
at the respective times of the making of the said policies; 
and the said plaintiff further says, that the said building men-
tioned in the said respective policies, was not at the time 
when the said merchandize and property were so burnt, con-
snme(1 and destroyed aE' aforesaid, appropriated, applied, 
or used to 01' for the purpose of carrying on or exercising 
therein any trade, business or vocation, denominated hazar-
dous, extra hazardous, or specified in the memorandum of 
special l'8tes in the said terms and conditions annexed to the 
said policies respectively, or for the purpose of keeping or 
storing therein any of the articles, goods, or merchandize, 

III 
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1848. in the Fame term~ Rnd c(Jndilion~ denominated extra hazar­
dOlls or mentioned in the said memornnrlulIJ of special rates; 

K>:TCHUN I I I I . 
against and thc said plaintiff fllltiJer ~ays, that alt lOug I IC IUS In 

TH>: PRone· 1111 thinO"s confurmcd hill1~elf to and performed and oLscrred 
rlO'i (r;SURANC,.: =" . 

CO."PA.V. nil lind ~ingular the nrticlc~, stiplliations, mattcrs and !Il1ngs 

ill the said two se\'eral rlecds poll 01' policies of insnrancc 
contained, ",iIiell on his part wcre to he pc rfor III cd and 0"­

~crved, according to the tcnor nnd clrect, true intent and 

meaniug of the said two s('veral deeds poll or policies of in­
surance; RlHi alt hough t he said plaint iff did IISC all po!Osible 
diligence in saving and pre~el"l'ing" the said merchandizc and 
propcrty insnrcd as af',n('said; ancl although hc (tlIP. said 
plaintiff) did forthwith after the said mereltandize and pro­
perty were so consulllcd, Lurnt and destroyed a~ aforesaid, 
givc ·noticp. thercof to t he !On id defendants, to wit, on the 29t h 
day of JlIly, in tltc year last aft)l"e.'mid, to \\"It, at t he city &c.; 

and although he (the said plaintiff) di I as soon as was pos­
"iblc after such fil"<~, to wit, on the 20th Augllst, in thc )"Cfll" 

last aforesaid, to wit, at the ciry &c. deliv"r in :1 partimlur 
account, in writing, to the said d"fendants of Sitch loss or 

damage, signcd with his o\\"n hand and rerijied I'.J hi.~ oath; 
Hnll although he (thc !Onid plaintiff) dirl after tllc said firf'. 
according 10 the ~aid comlitions, to wit. on the 27th lllarch, 
A. D. 1846, to wit, Ilt the city &e. declarc on his oath that 
no othcr insurance was made Oil thc sallie projll'l"ty,olllL 
did t!ten and Ihere declare what W(fS tllG ullO/c vallle'if tllC 

sullject insured, ill wltat general 1//(/1/l/er lite building contaill­
ing tile said 1llercftalldi:e and propert!) so insured, and tlte 
several parts thereof, w:re OCCliP cd at tlte time '~f lite loss 
above melltioned, and who were lltc occupanls of said building, 
and when anrl Itow lite sait! jire originated so far as Ite (tlte 
said plaintiif) kllell' or believed, and did after the said firc, 
to wit, on the day and year last aforesaid, to wit, at the 

city &c, deliver Sitch rledaralion on oal/t to thc said dcfen­
dants; and did then and thcre procure a cer/ijicale under 

the hand of Samuel Scovil, It notary public most eontiguolls 
to the placc of the said fire, and not concerned in the said 

loss as a creditor or otherwise related to the said plaintiff, 
that he (the said notary) had made due inquiry into thc 

cause 
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causc amI origin of the said fire, ami ul~o ns to the value 1848. 
of the said property destruyed, nnd that he was acquainted KKT(;HU>I 

with the character and circumstances uf thc said plaintiff', ag"insl 

alld that he (the said not<II'Y) did verily belicve that he (the T::~~'::~~:~~-K 
said plaintiff) rcally and lly misfurtulle, and without trau.1 CUMPANV, 

ur evil pract icc, had sustaincd by thc said fire loss and 
llamage uf the property so insllred as aforesaid, to wit, to 
the amoullt ill the said certificate mentioned, to wit, the 
SUIlI of ::q~80 and upwards; and although he (the .lUid 
plailltiff) dill after thc said fire, to wit, on the day and 
year last aforesaid, to wit, at the city &c. deliver to the 
defendants snch certificate, IIml although a long time, tu 
wit, more than sixty days have elapsed since the said defen-
dants had notice of the said fire, and of Ihe said dallIage allli 
loss of the said plaintiff therefrom as aforesaid, and since 
the proof of t he loss was recei I'ed by tile said defendants at 
thcir ofiice, yvt tlIC suid plaillliff' in fact says, that the said 
defendants hal'c not paid unlo him (the said plaintifi') the 
said loss and dalllage, or replaced the merchandize ami 
property so insured, and so, to wit, cons limed ami deotroyed 
as aforesaid, I\ith other lIlerchandize and property of the 
same Idnd and equal goodness, nor have they (the sai.1 
uefendants) paid the suid loss and damage unto the said 
Augustus W. Whipple or to his order, contral'y to the tenor 
lind effect &e. of the said two several deeds poll or Jloli-
cie~, n nd of the covenants of the said defendants I'n thnt 
behalf so made as aforesaid; and the said plaintiff' in fact 
says that the said defendants, although often requested so 
to do, have not Itept the said CO\'enants &e. by them lIlade 
as aforesaid, but have broken the same, and to I,eep 
the same with the said plaintift· have hitherto wholly 
refused, and still do ne,;-Iect and refuse. Second count ; 
And whereas also heretofore, to wit, at Hartford in the 
state of Connecticut, one of the L'llited Stales of America, 
that is to say, at the city aforesaid, in the city &c., to wit, 
on the 27th January, A. D. 11:345, the said defendants then 
and there being a company by the laws of the said state of 
Connecticut, incorporated by the name of Tile Protection 
Ilisurance CompallY, and ha,"ing power by the laws of the 

said 
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1848. said state to act as an incorporated company in the name of 
the said Protection Insurance Company, and by and under 

KeTCHUM 
"gainst theil' common seal, and the said company then and there 

'1'H'I: PROTEC' havin a and usin ... a common seal, and having power and 
TION ~SURAN'CE r"I 0 

COMPA .. , authority by the laws of the said state to make and enter 
into the deeds poll or policies of insurance hereinafter in 
this count mentioned, by a certain other deed poll 01' policy 
of insurance then and there made (profert). The count then 
alleged that the losses were to be paid to the order of 
Augustus W. Whipple, and averred as follows: that at the 
time of the making of the policy of insurance in this count 
firstly mentioned, to wit, on the 27th January, 1845, and 
from thence continually up to the time of the commence­
ment of this suit, thele was not in the Province of ]\'ew 
Brunswick any mayor, president, or othet· head officer, or 
any secretary, clerk, treasurer or cashier of the said cor­
poration, or other person upon whom service of process 
against the said defendants could be made, according to 
the Act of Assembly prescribed for the service of process 
on corporate bodies, whereby the said plaintiff could compel 
the appearance of the said defendants to any suit in any 
Court of law within this Province. Averment of waiver of 
the tenth condition, as far as respects the certificate of a 
magistrate or notary. Breach, in non payment to plaintilr 
or to Augustus IV. Whipple. The third count stated, that 
heretofore and at the respective times of mal.ing the deeds 
poll and effecting the insurance hereinafter mentioned in this 
count, the said defendants were incorporated by the laws 
of the state of Connecticut, one of the United States of 
America, then in force within the said state, and had 
authority by the laws of the said state of Connecticut to 
make and enter into the deed poll or policies of insurance 
in that count mentioned, and by the said laws had authority 
to sue and were liable to be sued within the said state by 
and under the name of the Protection Insurance Company, by 
which they are and W"lre incorporated; and the said defen­
dants at the time of the commencement of this suit were 
and cO,ntinlled so incorporated as in this count mentioned; 
and the said plaintiff further sailh, that the individual 

members 
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IIlcmb"r,; 'II 1'''1',.;,'11,; cun'lil'utilig til<: sai,1 incorporated 1848. 

"'illlpany, were lIot at Ihe lillie of Ihe making of the said KETCHU>l 
lespeclil'c deeds poll or policies liable by the laws uf the against 

'I t t f Ct' f hi' . 'TnE PROTI;C-
S::1l sa e 0 ol/I/ec ICU ,nor al'e t lI~y at any tllne sillce TlONlNsURANcE 
lire mal,inlr of the said policies hevlI liable to be sued pel'- CO'lrANY. 

sormlly lVithiu t lie said state of Connecticut, upon or in 
resl't:<:t of any deed,; poll or insurance drected by the said 
cOlnpany, by OJ' in the name and ulider the seal of the said 
enrporation; alld the said plaintiff ,,,ith, that the said defen-

dants were nnt at allY tillle 01' times heretufore, and are not 
II.)W incorporated by virtlle of any Act of .\s"cllIbly of this 
Province, or hy virtlle of any act or act,; of the IlIIperial 

Parliament of (i real Brituill and Ireland, or uy any royal 
clHutcr 01' otlu'l'\vise, lban by the law,; of Ihe ,aid ,'tnte of 
Connecticilt as aforesaid; and Ihe Haid plaintifr further 
~aith, that the d.:ielldants beillg .0 incorporated by the said 
lilli'S of the snid state of ('olllleciicllt as in thi" cOllnt is men-
tioned, they (tire defendants) at lladj;)rd in tbe sai,1 state 

of Connecticut, 10 wit, at til(' city aforesaid, to wit &c. 
The relllainJcr of til() cOllnt \\'us silllilar to Ihe first COUllt. 

Hrrach, non paYlllcnt to plaintifr or JVltipp!e. FOUI'lII 
eount: Like the first COUllt with II,,, dill'erenec, that it 
alleges a \'.'aiver of the tel/tit Cl}lllliliull as for a~ resJlect~ 

"prlilicatc, and alsu an 1\I'el'lIlelll Ihat the defendants waived 
and discharged till! plaintiff fro II I t lie performance and 

,,),""1 I'allce of and cUIII!'liaIlC(' wilh 1 Ill: jijiCt:lIlll conditi(ll/. 
Fifth count: In all res!,,:cts lil,e fir,! COli nt, except that 

it nl'erred that the loss was payable to the order of II'ltipJllt!, 
and alleged II \\'a i \'t:r of the tentll condit iun as respects the cer-

tificate of a magisl rate .\: ('. The "ef"llllan!s, afwr cral'ill; 
flyer of the policies &",' pleaded, lst. NUll SUlit facta to all 
the policies ill the fir,t, second, third, fourth, and fifth 
counts. 2d . ./1.;(io 11011, hecause they say tbat the plaintitr 

after the said los'<," and dallHl~'e hy fire in the first, secont!, 

third, fourth, ami fifth coun!", in tbe said declaration respec-
tively mentioned, to wit, olllhe 2(ith Augu~t, 184.'), at Saint 
Joltll aforesaid &c., wa~ required by the said company to 
deliver in an account in I\'l'iting of the said loss 01' damage, 

signed Ilith his own hund and verified by his oath ur affirma-
VOl.. I. V tion, 
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C.\:-;E;-; 1.'1 TJU.\ITY '1'EIU1 

liun, and hy his huok.~ of account ond utllel' proper vouchers, 

and was then and Ibere requirpd to permit extracts and 

copies to ue made therefrom, respecting the aUlOunt of the 

loss and damage :ffifl'cred in Ibe stnei, in tmde so in'i,red in 

the said two rolici('~ of insurance in those counts Illelllionen; 

the same reqnest being thell Hnd there a rea~onahlc request 

in that behalf, he (the plaintiff) Ihen and there nrglected 

ROr! refused to deliver in ~urh account to the said company, 

lind then Ilnd Ihere ... ·fu"cd 10 I'errllil cxtl'acts and copie~ 

lu he made from his hooks "I' HI'('ollnt Ill' otlwr vOllchers, 

tOllehing and clIncPruin!.; the :I 111011 nt of t he loss ur damage 

suffered in tl,e said slod, in tradl', insnl('d in tIl!' said tIVO 

deeds poll or policies of insurance ill those counts severally 

mentioned, alld hath lIot delivert'd the same or permilted 

I he snrnp, contrary &1'. to the lellt b '''llJdition. Verification. 

(The sallie plea!O ull the cOllnl,). ad. Thot at the time (If 

the making uf tlIP- said deed~ poll ur policies, firstly in the 

fir~l, second, third, fourth and fifth CUll lit", of the Raid decla­

ration nlPntioned, and from thence until the tillle of the 

dCI!ris poll 01' polici,'" &c., _ccolldly in the said severnl 

(;OllnlS respcctlvell' nll'lIlioned, the ~aid plaintiff was nol 
in/erested in tl,e suit! 1111:rt huntli=e 1IIentIOlled ill tlte sa/,i policies 
.lirst(1J in tlte said sf-ft'l'ul ('{JIIlIls rt'sl'eciiIJdy melltioT/ed, and 

Ihereh,1} in/ended tl) be illSllrt'ri tl) (J II/rge am.oulIt, to /l'il, to tlte 
amollnt 0/ al! Ihe II/onies f/,ereby insurer! II/ereoT/, and that 
at the lillI!' of the nlBliillg' of the said deeds poll 01' p()licie~ 
&c. secondly in the said se\'eral counts respectively men­

tioned, and from thence until the loss and damage therein­
after in those eOllnts I','spel;ti\'ely mentioned, the said plain­

tiff lfaS nol iT/leresled ill tlte said 1IIL'I'ehalllli:e aT/d proper(1J 
ill tI,e said /uo Jiolicies &;·c. l'especlivt:ly ill those COUlIts mel/­
tioT/eti to a large amount, /0 u'il, to the 01/l0Ullt o( all 'he 
fl/onit'.~ therehy insured il,ereoll, Ihut i.~ ta sa,lf, lite wm of 

$8000=£2000, as ill the first, second, iitird, fourth, anti 
fifth counts of the said declaration respectively mentioned; 

concilidill~ to the country &c. (S<lII:e plea to IVhole decla­

ration.) .'lth. Plea of the fifteenth condition to all the counts 

of the declaration, viz. Actio nOli, becau!le they say that in 

and by the printed conditions annexed and referred to by 

the 



1:-0 TilE ELEVE'\TIl YEAR OF nCTORIA. 149 

the said deeds pull 01' policies of inslIrance respectively men- 1849, 

tioned, il was amongst other thin,,"s eXIJressed, declared and 
KETCHUlI 

provided, that no suit or action of filly kind against said aguinst 
, I 'I I" I' ,TI1£ PRone, eom:lany, to IVlt, t Ie ~all (t:tellf !lilts, luI' the recovering of I"" hSI'''ANCE 

Hny chilllllnder or hy virtlle of the said deeds poll or policies COMPU •. 

of insllranee, should I)(~ ~I"tainable in any Court of law or 
chancery, unless such suit .01' action should lJe commenced 
within the tenll of twelve nlOnlhs next after the cause of 

action shoul" IIccrllC; uud ill ('u~e any sileh suit or action 

tlholiid lJe commenced against the said company, to wir, the 
said lefendants, ariel' tllC cXJliralion of twelve IllUnths next 

lifter Ihe calise of actioll ~h()lIld I,i\\'e accrucd, the lapse (If 

time ,hc.uld Ire takell alld dl'elllCd '" conclusive m'idence 
agaillsl the nolulily of Ihe claim tllCrcLy so attempted to Le 
illferred; alld the said defendauts furlber say, that the said 

several sllliposed catl~es of action in I he said declaration 
mentioned (if any slich have been or still arc) did not, nor 
did any or either of thelll accrue to the said plaintiff, at 
any lillie wililiu Ihe tcrm of twel .. ., lIIonths next Lefure the 
exhibiting of the hill of the ,aid plui'ltiU' against tllC said 
deft>ndants in rI,i" IIehalr, ill IIlanll('l ami forul as the said 
plailltilr loath al")\1: Ihereof compllliued against them, the 

flaid defendants, ami Ihis &c.; eoucluding wilh vcrilication. 
6th, As to the Iirst connt, I hat the plainlill'did not give notice 
of the loss he IJad susluined to the ,,,id company. and that the 
plaintiff did not as soon after as pnssible deliver in a parti-
cular account of hi, said loss Ill' dalliage, siglled with his 

halld allli verified hy his oath, all" llid 1101 declare on his oath 

that no olher insurance was made on the salllc properly, 
alll1 did not Ihen nlld IllI!re de .. IHre what was the whole 

value of the ,uhjcct in'tlIed, in II hat gelleral lIIanller the 
lJuilding containing tile said lIIereil1llldiz(J and properly so 

inslIl'ed, anll the ""vel'll I pans thereof, lI'as occupied at 
the time of tllC lo,s ill the said first COlilit mentioned, 
n 1111 who were the oCCllpUUIS of .';lIch huilding, and when 

IIl1d how the said fire IIrig-inalt'd ". fill' U~ ho (the said 

plaintiff) l,"elV or believed, and di" 1I0t "elin'r stich decla-
ration on oath to the said nefelldanls, and did not thcn anel 
there procure A certificate IIl1d"r the IlIIlId of Sallluel Scol·i/, 

a 
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1848. a notary public, most contiguous to the plare uf Ihe Fait! 
firr, and nut conccrncd ill thc ~aid lo~s as a credilor or 

KETCHUM ·ft' I I (I . I """inst otherwise, 01' related to the said plaint) , t IUt Ie I Ie sail 
T"'~PHOTEC' notary) had madc duc illfluirv into the calise Hnd origin of 

TION l~!-'uRANCE • 

COMPANV. thc said firc, and al,o as to the value of thc said property 

destroyed, and that he was acquainted with the eharactcr alld 
cirCllmstallccs of the said plaintiff', and that hc (the said 

notary) did verily believe that tllc said plainliff really and 
by misfortllne. and without fralld 01' evil practice, had 

sustained by the said fire loss and damage of the prop~rty 

so insllrcd as then'in atiJrcsaid to the alllllllnt in the said 

ccrtificate mentioncd, to wit, thc surn of 84E~O aurl up­
wards, and did not deliver such certificate tn the 
defcndants in manner Hnrl form as thc said plaintiff hath 
abovc in that eoullt alleged. Neverthelcss for plea in that 
behalf the defendants in fact say, that although the plain­
tiff' did deliver in all acconnt in writing and a declaration on 
oath, ami a certificate under the hand of Samuel Scovil, yet 
the said plaintiff' c1id not dilly, properly and rea~onably 

prove his said loss or damage, accordiug to the form and 
cff'ect of the said tenth condition referred to by and indorsed 
on the said deeds poll &c. rc;<peeti\'ely. Anel this the said 
.lcfendant, arc ready tn \·erify. (Same plea to all the 
cOllnt,.) itb. As to the first: Actio nOll, because the said 
plaintift· di.1 not as soon as possible aft C)' the said loss or 

damage in this cOllnt mentioned, rleliver in a particular 
accollnt of such loss or damage, signed \"ith his hand and 
verified by bis oath, ill manner and form as the said plaintill' 
Ilath abo\"e in that COllllt alleged, Ne\'ertheless for plea ill 

this behalf the said defendants say, that in the claim made 

for tllP, said lo:,s and damage in this said first count men­
tioned and set forth, there appeared to be fraud withill the 

true intent and meaning of the said tenth condition referred 
to and inflor8e.1 on the said deeds poll &e. respectively, that 
i,; to say, fralld ill tal,iug the qllantity, nature and value of 

teas, ribbons, and other stock in trade, in that count sup­

posed to have been burllt, consumed and destroyed by fire, 

contrary to thc said tenth condition. Verification. (Same 

plea to all the counts.) 8th. Actio 11011 as to 'he said first 

count, 
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COlIIl!, because they say that the plaintiff, in order to 5UppOrt 1848. 

bis claim for the said lo~s or damage in that count mentioned, KETCHV" 

011 &c. at &c., malic a declarat ion on oath, and the said agll;nBt 

d e.' "l" f I I" f h ".' Toy. PROTF.C­u,enuants III lact 1Ir1 leI" say, t lat In support 0 t e Satu TJONI<_URAH.Y 

claim for the said loss and damage in that count mentioned, CO>!PHY. 

there W'1S false su"earing within the true intent ami meaning 
of tile said tenth condition referred to by Hnd indorsed on 
the said deeds poll &c., that is to say, false swearing in this, 
to wit, the said plaintiff' then and there swore that the state-
ment annexed to the said declaration on oath, marked A, 
contained a true statement of the loss and damage of him, 
the said plailltitr, whereas the said statement marked A, did 
1I0t contaill a true statement of the said loss and damage, 
contrary to the ,aicl tenth condition, Verifil:atioll. (Same 
plea to all the counts.) 9th. Actio non as to the said first 
count, because they say that the said plaintitr, in order to 
snpp()rt hi,; claim f01' the loss and dalllagfcl in that COllnt 
mentioned, did after the fire therein mentioned, to wit, 011 

the 6th August, A. D, 1846, to wit, at the city &c. deliver 
in a particular account in writing to tile said detendants of 
slIch loss or dalllage, siglled with his olVn hand and verified 
iJy his oath; and the said defendants say, that in support 
of the said claim fol' the said loss and damage in that Ctlllnt 
mentioned there was lal~e swearing, \1 ithin the true intent 
aud Illeaning" of the said tenth condition relerred to by and 
indorsed on the said deeds poll &c.,that is to say, false swear-
ing in this, to wit, the said plaintitrthen and there swore tloat 
the statement annexed to the said account in writing, mark"d 
A, cuntained a true statement of the loss and damage of hw., 

the said plaintift~ whereas the said statement marked A, 
did not contu; 11 a true statement of the said loss and 
damage, contrary to the said tenth condition, referr"d to by 

and indorsed on the said deeds poll &c. respectively. Veri-
fication. (The same plea to all the counts). 10th. Actio 
non as to the said first count, because they say that. hy the 
burning and consumption of the said insured merchandize 
anll property by the said fil'e, in the said first count men-
tioned, the plaintiff' did not lIustain a loss and damage 
estimated according to the true and actual value of the 

merchandi7.c 
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1848. merchnndize And properly so hurnt, consumed. ond des­
troved, at the time of the happcning of the said fire, to a 

KKTCHVM • • 
against large amounl, to wil, to the amollnt of $4880, as In the 

THE PRone, snid first count is menl ioned. Concluding to the coulltry. 
TION JNSURAt'OCE • f 

COMPA." (Same 10 all the COUIiIS.) llih. Actio non as to the second 
count, the sallie plea ali the tCllth plea to the first count. 
concluding with a verificatiull. The pleas to the third 
count \\'IOre the ~ame as Ihose to the second COUllt, except­
ing the plea of non waiver of the tenth condition. The 
pleas to the fOllrth count were the same as those to the 
I'ccond COllnt, with the additioll that the defendants did not 
WAive the fifteenth condition, and the pleas to the fifth 
cOllnt werc similar to t ho~e pleaded to tile second count. 
The plaintiff replied to the fifth plea, and demurred to the 
second, third, sixth, seventh, eight, ninth, tenth, eleventh, 
thirteenth, and tilllrteenrh pleas, and assigned the following 
ground~. Demurrer 10 second plen-Refusal to permit 
extracts &c. CllllSts-Dllplicity, refusal to deliver in an 
account to defendanls, and also to permit extracts of copies 
to be made from his hooks of acrounts and vonchers 
respecting loss; one of which refu~nls constitutes a distinct 
grollnd of defence: request to make an acconnt and permit 
extracts not alleged to be made before action hrought or 
exhibiting hill. It is not 8tatcd that the plaintiff had any 
books of accounts or voucher~ relating to loss; that sanlc 
was made hy defendants on the plaintiff, or that the loss 
had not then been ascertained and proved; and further the 
l'ame not alleged to have been made in a reasonahle time. 
Demurrer to third plea-No interest in goods. Causes-At­
tempt to raise an immaterial issue; .... hether plaintiff inte­
rested to the amount of all the monies insured; traver~e too 
large. Demurrer to sixth plea-Tenth condition not com­
plied with. Causes-Attempt to put in issue sevel'al matters 
of defence, each of which is distinct, viz., that the plaintiff 
did not give notice of the loss, that he did not deliver a pa\'~ 
ticulal' account signed and verified by his oath, that he did 

not declare on his oath that no other insurance was made on 
the same property, that he did not make and deliver a decla­
ration of vallie, that he did not make and procure !l certifi-

rate, 
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cale, and that the plailltilf did not duly, 811" prupcrly,811t! 1848. 
reasonahly prove his los~. Plea doe8 not shew what kllld of !{O:TCH.lI 

proof of loss plaimiff failed to make, viz., whelher by verifi- against 
. I' h I b I f I THF.PROTr.<-catIOn 011 115 own oal , .y 00,80 8('count or voue leI'S, or Tln< ,"SURA"C.. 

hy his examination; that the plea lenriers an immaterial CU)I.AH. 

itislie by traversing that the certificate in the said first count 
mentioned to have been obtained was not procured at tho 
time in the said first count mentioned, whereas the time is' 
laid under a videlicit, and is immaterial, and no distinct isS\1O 
can be taken upon the said averments ill the said sixth plea; 
nnd the defendants attempt to avoid without cOllfessing. 
Demurrer to seventh plea-Fnllld in claim. Causes-Du­
plicity-attempt to set lip several matters of defence, each of 
which is distinct, viz., that the plailltifi' did not as soon as 
possible after the loss in the said first count mentioned deliver 
in a particulal' aecollnt of sllch loss, signed with his own 
hand and verified by his oath, and that there appeared to be 
fraud; anel for that t he plea attempts to avoid the plainlitl"" 
claim by alleging new matters, vi)!;., that there appeared to 
he fraud in the claim marie, wilhout confessing alld avoiding 
that the allegation of fraud is not sufficienlly definite, ant! 
i~ of such a nature as to affect the q'lCstion of loss &e. 
Dem UHcr tn cighth plea-False sweal'lng ill declaration. 
Causes-Not sufficielltly certain allrl po_itive. It is 1I0t 
8hcwn when, where, 01' how the declaration on oath was 
made, or before whom the said plaintiff WIIS sworll ; nnd it 
does not appear that the ~tatement made in the eighth plea 
wllS untrue in any material point, or that there was any wilful 
misstatement; anll that it ~hould be shewn in what respect 
the statement is untrue, in order that the materiality m~y 
be seen, and that tl.e plaintiff may be able to take a certaill 
i.sue 011 a matorial point; and that the said eighth plea does 
1I0t shew whether the false swearing was in the declara-
tion on ollth referred to in the eighth plea. or that the 
alleged false swearing was orally or in any affidavit. De-
murrer to ninth plea-False :'Iwearing in account in wriling. 
Causes-That it docs not shew when, where, or how the 
plaintiff made the alleged false swearing, or before whom 
the plaintiff was sworn; and that it does not appear that 

the 
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1848. the said statement made in the said ninth plea was unt rllc 

in any material point, or that there was any wilful misstate­
KETCHUM 

against ment; and that it should be shewn in what respect the 
Til. PROTEC' • • d I I . I' I. 

TOO, i"URANCE statement IS untrue, 10 or er t Jat t Ie matena II}" may ue 
CO'"'AH, secn, and that IIIC plaintiff lIlay ue C1ule to take a certain 

issue on a material point. Demurrer tv tenth ple<~-Loss 
not estimated &c. Causes-Issue tendered too large, and 
offers issue on an immaterial point, as it is not. necessary for 
I he plaintiff to pro\'e a loss to the amollnt alleged, as he 
would ue entilled to recovcr for any loss, large or small; 
also, that the plea does not offer a certain issue as to the 
plaintiff having suslained a loss uy the said fire; also, the 
plea is doulJle, it tra\'erses a loss to the amount alleged in 
the first COllnt, and also attempts to put in issue that the 
loss Wil' 1I0t estimated according to actllal value of the 
merchandize uurnt nt the time of the fire. Demurrer to 
eleventh plea-That it ~hollld have concluded to the coun­
try. Demurrer to thirteenth plea-Non complinnce with 
the tenth condition. Causes-Duplicity, uecause it sets up 
sevel'al matters of defence, each of which is distinct, \'iz., 
plaintiff did not furthwith after merchandize uUlnt gil'e 
nolice Ihereof to the defendant~, that he did not deliver 
a paniculal account in writing to the defendants of the loss, 
thaI he did not declare on oath no other insurance had been 
lIIade, that he did not delil er such dedaration on oath 10 

, he defendant~, that t he plaintiff did not prove his loss 
according to the tenth condition; that plea is ur:certain in not 
shewing wIJat kind of proof the plaintiff failed to mal,e, viz., 
whether uy verification on his own oath, by uooks of account 
and voucllel's, or by his examination. No certain issue cn n 
be taken on the averments in this plea, and the defendants 
attempt to avoid without confessing. Demurrer to four­
teenth plea-Fraud in the claim within the meaning of the 
tenth condition, assigning similar grounds to those ta:,en to 
the seventh plea. The plaintiff replied to the fifth plea: 
that at the time of the making of the policies and the 
causes of action accrued, and from thence continnally until 
twelve months next thereafter, no action could have been 
sutttained agaill6t the said defendants at the suit of the 

plait:tiff 
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I'laillliiJ' ill this Cuurt, "ithout the defendallts voluntarily IB4B. 

IIppcaring in tlH~ ~aie! Court to answer the action of the KETCHUM 

plainliff, deft'ndaliis all the time being a foreign incor- against 

d d . d I, THE PROTEC-pOl'ate cOllJpany, all not a company Incorporate uy any TIONINSURANCB 

Act of Assembly of the Pro\"ince, and there being 110 person COMPAn, 

Ilt the said time in the Prol'ince upon whom process in any 

suit uf the plaintiff against the defendants could be made, 
ane! t here being I1[J means by the course and practice of the 
COllrt by which the defendants could be brought into the 
Court hOIl'e, to an;;wer any action commenced against them 
by the plaiutilf witllin the said twelve months; and the 
plaintiff avers, Ihat although he was ready and willing to 
and would IUlI'e prosecuted his said claim for the loss in this 
Court within twelve months after the Cllllses of action lIe-
I'I'lIcd, ypt thc defendants within the Raid twelve 1110nths 
refused to appear to any action in the said Court at the suit 
of thn said plaiutifr, by means whEreof no action could 

within the said twell'e months hal'e becn sustainable against 
the defol1flant. at the ~lIit of the plaintiff. Verification. 
'fho t1efendant~ demurred to this replication, And assigned 
the following Cfluses: Ist. Replication douhle, tenders three 
is.;ues, viz., ],t, No IIction eould hal'e heen sllstainedagainst 
the defendants al the suit of the plaintitr without defendants 
volllntarily npl'enred ill Cuurt ; 2dly. That at the said time, 
when &c. there WIIS uo p"lson in thi" Province upon whom 
sel'l'ice of process could he lIlade ; 3dl)-. That defendants re-
fused tu appear in thi~ Court at the suit of the plaintiff: Also, 
the rcplication shews that defendunts are a foreign corpora-
t ion, and there is nothing to shcw that they could not have 
lJeen sued in the ctluntry where incorporated, within tile 
lillie limited uy tlte conditions of the policy. Also, the repli-
cation sheil'S the defendAnts at the tillle &c. wcre a foreign 
corporation, that therefore it must ue presumed that tho 
pltlinl iff intended to 1001, for his remedy to the Courts of that 
counlry only witere incorporated. Also, that the replica-
tion shewil that the defendunts were a fill'eign incorporated 
company, And that the refusal to appear in this Court was 
I he exercise of a right within the lerms of the contract, 
el'ill~need by the poli .. i"s. That though it stutes tbllt the 

VOl .. I. W plaintitr 
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1848. l)laintitl' had no means of compelling the defendants' appear­
unce in tltis Court, it dop.s 1I0t state lhat he could 1I0t compel 

1(" ... c""" P .1 "gainst their appearance in any otlter Cowt of tit is rOI'ince, allu 
TH" PROTEe- that the plaintiff had no remedy against the defendants under 

TlftN INSUHA~CE 

Cu"PHr. the laws of this Province. Also, that issues one, two, anti 
three, tendered by tlte plaintiff, are immaterial. Replication 
ftlso amhiguous. The plaintiff joined in demurrer, and at 
the same time gave notice of the following ohjections 10 

the fifth plea: 1st. That being pleaded to the whole de­
daration, and not traversing allegations in the fourth conn!, 
that the defendants waived and discharged plaintiff frolll 
pel'formance of the fifteent h condit ion; defeudatlt s have au­
milled same, and therefore defendants cannot allege as u 
uefcnce the plaintiff not uoing Ihat which the de/enuants 
have discharged him from doing; plea heing pleaucu to the 
whole declaralion, had. 2dly. That the fifteenth conditiou 
applies only to Courts lVitllin the slate uf COllllecticut, wlwre 
the policies were effected, as stated in the second and third 
counts; and the said fifth plea being pleaded to the whole 
declaration, and Lad as to the second and third counts, is hu(1 
to lt.e whole. 3dly. That the not hringing an action within 
lwelve monti,s after cau~e of action arose, is a mere matter 
of cl'idcnce fur the jury, conducing to the proof that no loss 
was ~ustained, hut no estoppel to an action brought after the 
twelve months. 4thly. That the fifteenth conuition applieil 
only to such Courts as could have sllstained an action at law 
cOfllmellced within the time specified j hut as t!'ere was no 
mayor &c. 01' other person on whom service of process could 
have been made, whereby the pluintiff could ha\'e compelled 
Ihll appearance of the defendants to any suit at law here; 
and as no Court of law in this Province could sustain action 
until appearance of the defllndants after being sened with 
process-therefore no action could have heen sustained as to 
the cause of action in tbe secom] count; the plea heing bad 
to that count, and being pleaded to the whole decial'ation, is 
had. 5thly. That Courts of law here will administer the 
remedy within the time limited by the law of the Province 
for bringing actions, and as the time in this case has not 
elapsed, plaintiff may proceed here, notwithstanding the 

fifteenth 
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fifleenth condition. 6thly. That the fifteenth condition is 1848. 

repugnant to the hody of the said policies, whereby the KETCHUM 

dcfendants ngree to make good any loss by fire, to he paid against 
. I . . d Ii . d f d' ~ . THE PROTOC" Wit lln sIxty ays a ter notice an proo ma e In COnlOl'mlly TIO.I.sURAMCE 

to conditions; and as the conditions allow the assured to CO" .. ,. . 

• Ieliver ill an Ilccount as soon after the fire as possible, 
and do not limit the time of that delivering within twelve 
months; if he could not do so wilhin that lillie, anci a longer 
time is reasonahle, which may exceed the twelve months 
from the time the cause of action accrued, and as the defen­
dants agrce to pay within sixty days after delivery of the 
!lcconnt, which lIIay be after the twelve months, the fifteenth 
condition would prevent a CUllrt uf law sllstaiuing an action; 
the fifteenth condition heing repugnant to the body of the po" 
licies must be rejected; and therefore plea alleging action not 
commenced within the twelve months i~ had. 7thly. That 
the defendants not having traverse!i the allegations in the 

~everal counts of the declaration, thllt the plaintiff did ns 
soon as pf)~,;i:lle after the fire deliver ill a particular account, 
have admitted it; the defendants should have shewn that tht: 
sixty day' frolll the delivery of the accollnt had elapsed 
wit hin the period of twelve months after the fire, so as to 
shew that the plaintiff could have commenced an action 
wit hin twelve months after cause of action accrned. 
8thly. That the defendants not having traversed the alle­
gation in the second ('ount, that there was not at the time of 
the making of the said polici"s ill that count mentioned and 
thence up to the commencement. of thi,; suit, any person upon 
whom process could he serled to uring defendants into 
Court, they have aJlIliltf'd the same: then the defendants 
have voluntarily appeared in this Court to answer the plaiu" 
tiff's r.Iaim, and hy so doing have precluded themselves from 
pleading thnt this action was not commenced within twelve 
/I1onths after cause of action accrued-otherwise their ap­
pearing after the said twelve months voluntarily to anS,,"Cl 
the plaintitr's claim would ue nugatory &c.; therefore the 
fifth plea setting up this defencf1 to the whole deelarat ion 
heing harl as to the second COlillt, is bad to the whole rleela­
ration. Dthly. The defendants 1I0t having traversed, that 

the 
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1848. the defcudan's made pulicies in said third cOllnt as a foreigll 

rorpul'atiuu, and that the defendants were not illc"rporated 
KETCHU" 'p' I I '," 'd I I. against by any law oftl1l5 rOVIOCe,an( t latlllull 1 Ull lIIellluerswcrc 

'fHE PltOTEC' not liable to suit-t hese allegations are admitted; alld then as 
'f'ON INSURANCE " I' I ' 

COJIIFUY. there al'e 110 means by winch an actlUn at aw III t liS COllrt 
against the defendant~ could be ;ustailled 011 said Jlulicie, iu 
the said third count mentioned, unless I!y their uwn cun~ent 

in appearing-the fifteenth conditiun canllut be uJlfJlic'lble 
to any action in this Court on the pulicies in the tbird COllllt, 

as the condition mllst ue held to apply tu sLch Cuurts of law 
only, where at the time of the policy ueillg made, an action at 

law could have been susi ained against the defendants; and thc 
fifth plea ueing pleaded to the whole declal'iltiun, ami ueing 

bad as to the third count, is uad to th~; whole. lOtlJly. The 
plea is bad as to the second and third Cllunts, in th;; defen­
dants not averring that they were always within tweln} 
months after the cause of action accrued, ready and willing 

to appear to any action on the claim mentioned in the second 
and thirJ COllntS. llthly. The plea that the phintiff di(1 
not exhibit his lJill against the defendants in re,'pect to the 
cause of action in the declaration tllen!ioned, i~ Lad-as the 
fifteenth cotHJition only re(Jllires the I'laintitr to commence 
un action within one yea/"; and the defendants ,hould IHlI'e 
pleaded that the plaintifr did not cotlJlllence an actiun within 
one year after the cause of actiol] accrued. l:2thly. That 
the defendants attempt to al'oid the calise5 of action in the 
declaration without confessing them. The defendants al~o 
at the time of demurret· to the rPJllication to the fifth plea 
gave notice uf the follo,,-illg' objectiolls to tho declaration: 
To tltefirstcollnt-Ist. That it did not appear thut W/,iprle, 
to whose order the loss (if any) was made payaille, IImde any 
order on the defendants tu pay loss to plaintifr, or for the 
plaintifrto receive the same frum defendants. 2d. It did tlot 

appeal' that the plaintifl' had any interest in dlC policies in the 
said first count mentioned, or in tlte amoullt payable thereun 
at tlte time of the loss, 01' that he sustained any damage hy the 

loss. 3d. That it dit! not appear that at the time the plaintiff 
(lelivcred into the company his particular account inlTritinIT, 
signed hy his own hand an(1 verified by his oath, to wit, on tl~c 

20th 
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20th August, 1845, he did also declare on oath whether any 1848. 
or whaL other insurance had been made on the property 

KETCHUM 
therein mentioned, what was the value of the same, in what against 

general manner (as to trade, manufactory, merchandize, or T~~~'~;~:~~~: 
otherwise) the building containing the property insured and CO""" 
the sel'eral pans thereof were occupied at the time of the 
loss, and who were the occupants of such building, ancl 
when and how the fire originated so f~u as he knew and be-
lieved; and did also procure a certificate uncleI' the hand of 
a magistrate or notary puulic (1110S1 eontignous to the place 
of the fire, and not concerned in the loss as a creditor or 
otherwise, or related to the plaintiff or JVltipple), that they 
had made due inquiry into the cause and origin of the fire, 
and also as to the I·alue of the (Jroperty destroyed, and were 
acquainted wilh the character and circumstnnces of the 
person or persons insured, and did know or verily uelie\(~d 
that the saiel plaintiff really aud by misfortune, and without 
fraud or evil pr •• ctice, sustained uy such fire loss or dalllage 
to the amount tllercin melltioned, according to the tenth 
condition: plaintifl"s compliance with the tenth (,ondition 
was at a subsequl'nt period, to wit, 011 the :'!'t It lYI arch, A. D. 
1846, contrary to the tent It condition, A Iso, it it did not 
Ilppear that the notary giving the certificate was not related 
to HI/tipple, th" payee of the amounts due on the saicl poli-
cies in case of loss. Also, it did not appear that the preli-
miuary proofs required uy the tenth condition were produced 
hy the plaintiff to the defendants. Also, it did not appear 
that the action was commenced within the term of twelve 
months next after cause of action accrued. Objectiolls to 
'lie second count-Sallie as the first and second objections to 
the first count. The averment that at the time of making 
tile first policy, allli frolll thence continually &c., the de-
fendants had no mayor &c. on whom service of process could 
be mude, was irrelevant and immaterial. Also, that the 
mode of waiver of the tenth condition as respects certificate 
lVas not shewn, or that the waiver lVas billdingon defendants, 
heing a corporation. AI~o, it did not appear that plaintiff 
had performed all the conditions &c. on his part previous to 
the COllllllcnccment of this suit. Also, that it appeared that 

the 
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1848, 

K .. :TCHU:\I 

against 
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,ION hSlJl~ \:-;CE 

CU:IIPANV. 

the deli\'cry of the particulars in writing, Anll the declaration 
nil oath liS set out therein, were not in acrordallrc with the 

tenth condition of the policy. Also, that it did not appcar 
that this action was cnmm()llcecl wilhin the Iprlll of twelve 
months after Clill,.;e of action accrtwd. Also, it did trot ap­
pear that the preliminary pronfs of luss rCI1t1ired by t hc t enl II 
condition, had ueen p.-odlTced by the plailltilf to the tlefcn­
dants. O'1ectioJlsto Ihe third cOIIIlI-Suustantially the same 
as those to the first. Ubjectiuns to the jUllrtlt COllllt-Same 
as the first and second uhjections to 11ll' jilA count, and 
similar to some of the oltjpction~ to the ,'ccolI<l COllnl. 
Objections to thefiftlt cUlIlIl-Suhstantially thesamc as to the 

fourth. (a) 
(a) The .uhjoined abstract cxhiuits II,e pleotlin_:::gs_i'_l_t_h_c_c_"_s_e_, _______ , 

I 
'/',.)«1::'. /1I111'tll"f:YS ./umucrs 

~ - I ~ I ~ ratiun. RT'II ,,[i.III" Dcm1U7'crs 

mTC-u7uC-,e-'''v7'h'''uI:-e-'d-c'::;'I:-ar::a''''i-'u'''''-I'-'-'' :-N-O-"-,-nn-,-r.-c-,.-. --------.-- :, ~~ll" j.>lII(·11 --1---
2d. Refusal to pt:nnit extract:'!. lJ III Ir L! "pta;1 d·I'JOllidcr 
3d. No intcrest in P-0IH.lS. Illclllllnr r specla1. JOinder. 
4th. Ooods not burnt. J""II' I"tlwd. 
5th. AClioll not comlllenced within twelve month9. Ht'pll' 11100- ~ Oemurrt~r 

pili nUll p ,tIll! ; Sand 
;;;:--,c--:----:-:-____ ;._+ ____ . ___________ -,:.Id~, ~t: ':.:."'~'~I~',,~~~_,_r_OI_"_d_er_,_ 

g Fivu pleas, viz. 

To lint CUllllt, I I 6th. I. ~enth ~on(]i~ton not complied with. Of'lllurrer l'lpeci:tl. Joinfif'r. 
1st 7th. II. I' mud m clallO. f)"lllllrfef ~pecn1. Joinder. 

count Five pleafl, \·jz. 8th. III. Falio swearing in declaration lin nllh. DClnurfer s.r~clalIJl)inder. 

2d 
count. 

Tv ~ecolld count, 

Si.'( pleas, viz.. 

9th.' IY. do. do. aCCOUlIll" \\'Jltln,;. iJ"mIHrer l:Ipenal. Joinder. 

;~;;:I' ,~; ~;;;;;;"~;.:~;d:~~~ ';~;V;;~ml'l,"nce "'th I (::::::::::: :~:~:II:::::::: 
tenth condition as to notarial C('rtlticate &c. \! ,..~Il(~ JlllUe( • 

13th.

I
.III' Non cO!lIplla~ce \V~th,(en(h c,)~,ditj(m. \oemurrer special. Joinder. 

14th. IV. Fraud In clanll \Vltliln lIIealllng of the ~ 0 . I IJ ' u 
~ tl'nth ,CO.(!!lit'OI'. , ' ~ emurrer specia " 0111 cr, 

I:;;~~~'; v\[~ ~~~:: :~:=:~:~~ i:~~I~·~,~:~;n\:~n\~~:t,!,I;ll~t,., l~~::~~~~~ ~f,~,~':~~l: ~~;~::~~'~: 
1''''o''''''h--"-;'"-<-,,u-,'''',,-, --- c1--I- \ 

17Th,i I. Loss note!::ltimated &1'. ,V;.C' Deiliurrer ,:;pf'('ial. .I,liofh·r. 
!l~ll). II. Non compliance with t"llth condition. f).lIlurrer special JOIllI1£'r 
IWth, III. Flaud in claim Within tenth c(llI,ll,tIUIl. IOelllurrer :-oped:.!, JOinder. 

~11)~ht, ',.'v", Fu",I,','e 8\V~a"r,ing id"e'clc,.,cro,.,','"",,'"iOn"W,,r,',"'I',", g. iUemurrt!r special. Joiruler. 

3~ 
count Fivo plea!!, viz. 

___ ,---:-;----,----- _,-_-,,-__ "___ _________ n 'IIlUfn" spt'l'ial. JOlllder. 

To fourth CHlIllt, I ' 

4th 
o;ollnt. Seven pleas, viz. 

-- T~linh COUllt, 

5th 
rount, ;;:n. pleas, viT.. 

'2M. I I. LMS not e.;limatf'd &r. &c. 'Demurrer special. Joindn. 
:!Jd'lll. Diu not waive tenth cO,ndition as to nota- t II" .. d 

rhl certificate &c. ~ r ,sHe JUlne • 
~4th'i lit. Did not wll,ive fifter>lIlh conrlitillo. !I~sue joined. 
~.~th'IIV' Non rn,mplta,nce wJth lentil condition. 1'lJemurrer I'5pecial. Joindl'r. 
_11th. v. Fraud JO claliU. Demurrer special, Joindf'r. 
27th. VI. False swearing in accnUllt in writiul!. 'Demurrer ~pedal . .Juililier, 
~~til"nl. do. du. rlecl;lration on "nth. !Oemurrerspecial. Juillch·r. 

\

12!)th'\ I. Loss not est..imatpr\ &c. &c. ,!Demurrer special. Joinder. 
30th, II. Defendant'llilll Ihlt waive tellth C(I.nd'tion II ' , 

a...; resl}~c{S certificate of notnry &c. ~ (ssLle JOineu. 
~;st. III. :-Jon eomplian("t: with tenth cHudltum. O(,llllHrer sp('c~a1. Jnintlcr 
~:..rt'llv. Fraud in cl:1:lm., . ' , Demurrer special. ,1nllliler. 
:,l3d. v. False swcanng m acr.ount ,m wntrn~. Oemurrer sp('ci:ll. Joinf1cr, 
"3.',I ... 'h"",.,,, •• do. do. dl,,'laratlon (Ill oatil. !Demuner "P~CJ3.1. J(}illrt~r, 

The 
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The case wa, arg-lIt'" ill EI1~ta terlll last, by 184~. 

Jilek and Kaye ,;,1' the plaintitf. It will be convenient to [{ETC."U,'! 

discuss-lst. The objectiolls to the declaration; 2dly. The against 
I '.. I I ' . I 3 II 'fl d ' . I THE PROT> c-(.elllllIICIS to t Ie peas, ant (y. le ellll,lrer to t IC re- TIONiN"'RHCE 

plication to tbe fIfth pleu. aud the exception~ to that plea. CO"PAH, 

Pirst count. The fir~t uujectiun to the declaration is, .. tlmt 
" Trliipplc, to whose order the loss under the two policies 
.. was lIlalle payable, bas lIlade no order to the plaintiff to 
"receive the luss." Thi~ objection is clearly untenable. 
iVilipptt: is nu cOlltracting' parly, no right of action is vested 
ill him, alld it would upon the llIost olJVions rules of pleading 
ue illl(JUsslule to ~ustain a declaration in which he was made 
a plailltiff. The first cUllnl negatives the fact of a payment 
either to the plaintiff or to IVltil'ple, \\lJicll is quite sufficient. 
Htlle defeudants had paid Whipplc, it wuuld ue a matter of 
defence, Secuud uujeclion-" 'fhat the plaintiff had 110 

" iuterest in Ihe policies." Thii! ohjectiun is merely an 
amplificatioll uf the first ul.jection, and like it based UpOIl 
Ihe a"ulIlptiulI that lI'hipple is clothed with the right of 
act iuu, and not the pl.liutilt'. The law is so plainly opposed 
10 lilis licw, tllat gravely to argue the question would be 1\ 

mcre wasle uf t i !lIe. Tllird ohjectiun-" That it does not 
.. appear uy tile cOUll1 tllat tile plaintiff dp.lilEl'cd into tile 
" company lIis particular account in II' riling, signed with lIis 
" own hand and Icrified hy his uath &c., according to the 
" tenth condition." Tile tellth condiliun requires that the 
ussured shall as soon as possible after a fire deliver in u 
particular accoullt in writing to the company of such loss, 
sigued with his hant! and vel ified uy his oath; yet that part 
of the tenth condition whi('h requires the assured to declare 
on oath that no other insurance was made on the same 
pr0l!erty &c. is not limited as to time, and need not be made 
simultaneuusly with that respecting the fire. Fourth objec-
tion-" Tllat it does uot appear that the action was com-
.. mCllced witllin twelvo months next afterthe cause of action 
"accrued." This objection is the subject mattcr of a plea, 
to which the plaintiff migllt have rcplied any matter which 
he dcemed proper. The first count it will be recollected 
differs from the fourth. In the latter a special avermcnt is 

introduced, 
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introduced, selling forth the reasons why the action was not 
commenced within the twelve months. The matter of Ihe 

K,.:lCHtJM 
agoinst Apecial averment in the fourth count might harc bel'n the 

1'''"\' P.UTFC· subiect of a good replication to the Illen, but the obiection 
liON .... SUR.o\;'\CE J J 

COMPAH, cannot be ul'ged against the first count. 'fhe first and se-
cond objections to the second count are the sallle as those to 
the first count, and have been already answered. The third 
ohjection to the second count is addressed to the u\'crmcnt­
" That at the time of the making of the policics &c. the cor­
" poratiu n (the defendants) had no mayor &c. II pon \\'llOm pro­
" cess could he served." This is u mdteri<ll, and of COllI'S" 

Ii traversahle averment. It was not in thc powcr of the 
plaintiff to prosecute his action until there was some Jler~oll 
lIJ1onwhom process could be served, and it lVas compctcnt for 
him either to allege this in his deelaratioll, and thus anticiJlnt'~ 
the ground of defence which the defendants might set "l'. or 
the plaintifi' could make it the subject of a replication in the 
event of a plea requiring sllch a reply. Fourth objection to 
the second count-" That the plaintiff has not shewn how 
" the defendants' waived the tenth condition." This is 
clearly matter of evidence, and may be prover! either ex­
pressly or impliedly from the conduct of the parties. It 
is like the preliminary proof in un action uJlon a marine 
policy-the wai\'er of which in all the precedents, is ,tatf'd 
a~ it is here. As to the fifth objection, the plaintiff has 
averred performance of aU the [Cnlh condition exc(~Jlt 

that portion of it which he alleges to llave been waived. 
Ttlc sixth objection is so rague that it is impossible to see 
distinctly what the defendants mean by it. The exceptions 
to the third count are all open to the same remarle Then 
with respect to the objection to the fourt h COli nt, as to the 
waiver of the fifteenth condition-the same arguments that 
have been advanced in sllpport of the allegation of waiver 
(If the tenth condition apply here. In fact the precedent is 
taken from Chitty. and is continually used without ohjec­
tion. Demurrers to the pleas. :Second plea-" Refusal to 
" permit extracts." This plea ~ins agninst the principle ',f 
the rule that the i~sue must be single. The tenth condi­
tion contains a variety of stipui:1tions, each distinct in it" 

nature. 
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nature, The defendants have alleged two refusals-lst. A 1848, 
refusal by the plaintiff to deliver in an account in writing of KETCHU" 

his loss; 2d, A refu~al to permit extracts to be made from his against 

b k '1'/ 'I I" I fi . . . h f THE PRoue· 
00 S. JlS P ea wou u t lere are raise two Issues, en er a 1"OR IN'UR"C" 

which if found in favour of the defendants would decide the CO"" .. 

cause. The matters are quite distinct. In the first instance, 
all that is necessary i3 an account of the loss verified Ly the 
plaintiff's oath, and then, "if required," there must be 
further proof by the Looks; Lut the request to furuish the 
furthel' proof is a condition precedent all the part of the 
defendants. The word "permit" implies a reqUf~st, but 
until such request is made there is no breach of the condi-
tion. The defenelants should have ~tated their plea in 
clear and unambiguous language; if there is any alll-
biguity in it, the con:rtruction must be against the party 
IJleading, The word" then" in a plea has been held to be 
ambiguous, Slead v: PO!JeI' (a). It should have appeared 
that the request to deliver an accollnt froll1 the bool,s was 
made to the plaintiff before action brought. By the 
eleventh condition, payment is to be lIlade within sixty days 
flfte,' proof of the loss, and the defendants should hal'e 
shewlI that they made the application for further proof 
within that time; because after the expira'lion of the sixty 
day~, without any request of furt her proof, the plaintiff' had 
a right of action which could not be dil'csted. The plea 
is also bad fa I' not stating positively that the plaillliff' 
had books of account: it only appears by inference, 
Demurrer to lite third plea, The traverse here is, that the 
plaintiff is not interested to the whole value, of the goods 
insured; 8 mel'e negatil'e of the language of [he declaration: 
find it goes to this extent-thnt if the plaintifi"s interest in 
the good~, or rather if the goods were not of the full value 
described in the policies, if they fell one shilling below it, 
the action could 1I0t be sustained. But ifhe Was interested 
in any Ilart of the goods, he is entitled to recover pro tanto: 
the traverse is therefore clearly too large. If a plea tra-
vcrsils more of an allegation than is material, it is bad as 
being too large. Tempett v, Kilner (b), The averment of 

(n) 3 DI11tl. ~. L. 309. ,b) :l D. ~. L 407. 

VOl .. I. X interest 
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1/348. interest at the time of effecting the p(llicy, is sutisfieu by 

llroof of interest at the tillle of the loss. Halll1l/und un 11/8. 71. 
Kl;TCHUM 

ogainst Demurrer to tlte sixth plea. This plea is aln.ost unintelli-
'1'Hl

1
' PROTEC- gible' it is also open to the obiections U/'!!'ed against the 

'lION IIlSURANCE , J <J 

COMUNY. second plea; in addition to which it traverses the time, which 
being laid under a vitlelicit is not material. Anderson v. 
Thornton (a). The'policy has reference to three descriptions 
of proof: 1st. Examination under oath &c. ; 2d. Vouchers; 
3d. Delivery of a particular account. By this plea the de­
fendants attempt to put all these in issue. If they wished to 
put all these distinct and independent matters in issue, they 
should hav~ pleaded to each separately. The conseqllcnt 
prolixity of the pleadings is an objection of no force. 
Demurrer to the seventlt plea. 'fhe allegations in this plea 
are too general. It first states that the plaintiff did not as 
soon as possihle a[tel' the loss deliver in a particulal' account 
of such loss, signed &c., and then goes on to state that there 
appeared to be (not that there was) fraud in the claim. The 
expreEsion "as soon as possible" is very vague and uncer_ 
taill: it lacks that precision which the language of pleading 
requires. The phrase" there appeared fraud" is loose allll 
ohjectionable: there ought to have Leen a positive allega­
tioll that there was fraud. Strictly speal\ing, the words 
would almost imply the absence of actual fraud. The plea 
is also bad upon lhe ground of duplicity, and hecallse it does 
not confess and avuid; fur if there was 110 fraud, there is not 
sufficient admitted on the face of tile plea to entille tile 
plaintiff to judgment if there was a verdict in his favour. 
Demurrer to tlte eig/~th plea-False swearing in the declara­
ti0n. It does not appear that there was any statement 
marked A. The charge of false swearing ought to be so 
clear and specific that perjury might he assigned upon it. 
It ought to appear when and where the oath was made, in 
order that the Court might judge of the charge of false 
swearing. Reg. v. Note (b). In Thurtell v. Beaumont (c), 
which was an action on a policy, to which the defence wall 
that the plaintiff had wilfully set fire to the property, it wall 
held that in order to justify a verdict for the defendant, the 

(a) 3 Q. B. 271. (6) 4 Q. B.678. (c) J BiP::. 339. 

evidence 
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evidence must be such as would support Ii criminal charge 1848. 
against the plaintiff for the same otfenee. Will it he con- KnCHa" 

tended on the other side that if there had heen an untruth against 
• • TH& PROTZ.-

us to five yards of cloth, a hat, or a pair of gloves, all right TIONIN.aRAftCa 

of action was gone? The meaning of the condition is, that COMrUY. 

hI: shall not swear wilfully and corruptly false in any material 
point. Demurrer to tlie ninth plea-False swearing in the 
account in writing. This plea is bad upon some of the 
grounds urged against the eighth plea; and in some respects 
it is more ohjectionable, because it does not confine the false 
~wearing to any pal·ticular day. Demurrer tn the tenth plea-
.Loss not estimated. The allegation of loss is di\'isible: if 
the plaintilf pruves a partial loss, he is entitled to recover; 
the traverse is therefore too lorge, and raises an immaterial 
issue. The case of Tempest v. Kilner (aJ is an authority 
against the validity of this plea. This plea comprehend~ 
not singly n traverse of the loss by fire, but also asserts that 
there was no estimate. There might have been a loss by 
fire for which the plaintifl'was entitled to recover, although 
nil estimales wert: made. Demurrer to the eleventh plea-
Frand ill !l1C clailll within the teDlh condition. This plea 
ought to ha\'e concluded to the country, and not with a veri-
fication, because it does nnt introduce any new matter; 
t here \vu~ therefore a cOlllplete issue. Be/lt/ey v. Goldtltorp (b). 
Jr the plea does more than deny the allegation of loss, it is 
double; so tllat in either event the plea is bod. SU1llmers v. 
JJall (cJ. These demurrers eover all (he pleas demurred 
to, not (JlIly the pleas pleaded to the whole declaration, but 
those pleuded to the several counls of the declaration. 
Demurrer to lite replication to tlte fifth plea. The replication 
shews that the defend,. nts are a foreign corporate body, and 
tllUt they within twelve months afler the cause of action 
uccrued, refused to appear to nny action wbich the plaintiff 
might commence. Our law provides no remedy to enforce 
the appearance in our Courts of law, of foreign corporate 
bodies. The issuing of a writ, where the defendants 
refused 1.0 appear, would in such ca~e be unnecessary and 
usele~s; for the plaintiff could 110t after such refusal antici-

(n) 3 Doul." L. 407. (b) 1 C. B. 371. «) 8 .V. ". W.596. 

pate 
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pate that they w(luld UppeDI' if he issued a writ ag8in~t 
them. It is true they have eventually appeared, but they 
have ilone so it seems only to raise a ~echnical oltjection, as 
to the action 1I0t having been commenced within the tweh'e 
months; whet her, except to raise this point, they would 
l13ve appeared at all is very questionable. The fifteenth 
condition mllst mean that the plaintift· was to prosecute his 
action, and that. he was limited to a cel·tain time to com­
mence the action thus to be prosecuted. BlIt the defen­
dants' refusal to appeal' put it olll of lite plaintiff's Jlower to 
prosecute the action. It is lIy the act of the defendants' 
refllsal that the plaintiff was prevented from doing what 
the fifteenth condition required him to do. Then surely 
under such circumstanccs the defendants will not now be 
permitteil t.o take advantage of their own act, to bar the 
plaintiff of his remedy. The case of Douglas v. TO/Test (a) 
shmvs, in a case where the plaintiff had not had power to 
prosecute his action, the construction put upon the statute 
of limitations, that the action shall be brought" within six 
"years next after the cause of slIch actions or suits, and not 
"after:" wherein it was held that the statute did not com­
lIlence to run while the plaintiff was not in a situation to 
prosecute his action with effect. So in the construction of 
the fifteenth condition, it mllst be held to contemplate a case 
where the plaintiff would have p07cer to prosecute the action 
which was to be commenced within the year-this pOlVer to 
effectually prosecute he clearly has not in our Courts as 
against a foreign corporate body, unless the defendanty 
appeal' to the action voluntarily by their attorney. And it 
is contended, that if he has not such power as to his claims 
on the policies in question in any given case, in suits in our 
Courts of law, the fifteenth condition is not applicable to 
them. The objeetion to duplicity in the replication is 
untenable. The matters replied constit ute olle point. But 
assuming the replication to be faulty, the fifth plea is bad in 
substance, on several grounds: lst. The fifteenth condition 
is only applicable to actions in Courts wherc, if an action 
were commcnced within the time limited by the condition, 

(aJ 4 Bing. 686. 

the 



t,'\ TilE ELEI'ENTII YEAR 01 YICTOHU. 167 

the plaintiff' \\'o.tld have potur to prosecute the same with­ J848. 
out any act of the defendants to enable him to do so. The KnCHUDI 

condition implies that there is a cause of action ; a Court against 
, I' I I THE PROTl:C· 
111 IV lie J t Ie plaimiff has p"wer 10 prosecule his claim, and 'fION IN'''RANCK 

in which it would be sustainable; and it then provides that COMPANY, 

no action shall be sustainable unless the same be com-
menced within the time limited. Would the action be 
sustainable in our Courts of law unless the defendants volun-
tarily appeared? It is contended that it would not. The 
condition assumes that it ill in tlie power of tlte plaintiff to do 
what it requires to be done. This it certainly was not in 
this case, as regards our Conrts of law, whatever it may 
have been as respects Conrts elsewhere. If the plaintifr had 
the pOIYpr and did not prosecute in onr Courts, then thpre 
might be reason to deem his claim invalid; but not other-
wise. The plaintifr may be barred of his remedy else-
wbere, hut it is contended that there is nothing in the 
fifteent h condition which deprives him of his action in our 
Courts, whether it were commenced before or after the 
twelve months. 2d. The cantract in the policies being 
that of a foreign corporate body in Conllecticut, and made 
in that state, the fifteenth conllition must have intended to 
limit the time for hringing actions within the Courts of that 
state, and those Courts only; as that state was the place 
of performance (namely payment) contemplated by the par-
ties. 3d. The fifteenth condition is void as being repugnant 
to th e tenth condition. By the latter, no specific time is 
limited for the delivery by the plaintiff to the defendants of 
the particular,account ; it must be within a reasonable time. 
This under particular circumstances may be more than 
twelve months from the plaintiff's loss: cases may be sup-
posed in which it would be unreasonable, nay impossible to 
deliver the particular account within the twelve months; 
yet by the fifteenth condition the action ml1st be com-
menced within twelve months after the cau~e of action 
accrued; that is from the fire which occasioned his 10,'" and 
the damage sustained at which constitute his cause of 
action: so that taking the fifteenth condition as impel'a-
tively requiring the commencement of the action within 

the 
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18'18. the twelve months, it might in some cases require thi!! 
whe~ hv reason (If the necessity on the plaintiff's part of ful-

KETCHUM J 

against filling the requirements of the tenth condition, he "ould no' 
T,,,,: PRone· he in a situation to sue, and he would without any fault or 

'rJON NBUKANCE 

COMP.". Inclles 011 his part be harred of his remedy. The one con-
dition cannot stand with the other. 4th. The fifth plea 
goes to affect the rellledy, and this must he govcrned by the 
law of the place where an action is brought and a contract 
is sought to he enforced. It affects the time within which 
the action mllst be brought. Our own statute of limitations 
regulates this. If these policies had been silent as to the 
time for hrillging the action, still if they were !l1ade in the 
"tate of Connecticut they would in con~truelion of law ha\'e 
incorporated into them the law of the place, as explanatory 
of the contracts in matters not provided for by t hem. Yet 
this would not have affected the remedy on it in our Courts. 
Neither should the fact of the policy containing a prescrip­
tion wilhin itself alter the case. III seelling the remedy, 
ollr own presci iption must he looked to flnd none other. 
5th. The fifteenth condition is bad upon the broad ground 
that it is contrary to the policy of the law; its effect is to 
oust the COllrts of law and equity of their jurisdiction by 
an unreasonable restraint. In tbe Earl of Jlexborough v. 
Bower (a), the 1\Iaster of the Rulls says, "that parties can­
" not contract themselves Ollt of the rig'ht to hfl ve their dis­
" putes settled in COllrts of justice." Cnllse~ which tend 
to Ollst the jurisdiction of the Courts, are not binding on 
the parties. 6th. Another objection to the fifth plea is, that 
the not bringing the action within the twelve months is 
merely evidence of the iD\'alidity of the claim. 'fhe fifth 
plea attempts to set lip the non commencement of t he suit 
within that time as an estoppel to the plaintiff's claiming ot 
fill; it is therefore bad. 7th. But the most obvious objec­
tion to this plea is, that it is pleaded to the whole declara­
tion, and is clearly had as to the fourth count, which alleges 
that the defendants waived and discharged the plaintiff 
from the performaO('e and observance of and compliance 
With the fifteenth condition. The defendants by pleading 

(II) '7 Be"". 132. 

over 
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over have adlllitted this allegation to be trlle, and they are 1848, 

thereby estopped from now complaining that the action wa. KJ<HHUM 

not brought within the twelve months; they having in effect ag"ins' 

admitted hy the pleadings that they had discharged tlte T;::"~;'~~:~~~ 
plaintiff from tlte necessity of bringing it within that time. COM ... ', 

The plea of non compliance with the fifteenth condition is 
therefore bad as to the fourth count; and if so, as the plea 
is pleaded to the whole declal'alion, and is nor divisible, it 
is bad in tuto. PUlodick v. LYall (a), Chit. PI. (5th ed.) 703. 

J. IV. Challdler and Gray contra. The proposition that 
the ouly mode of assigning a chose in action, so as to vest 
in the assignee a right of action in his own name, is hy Il 

bill of exchange or promissory note, is not entirely accurate. 
Wilson v. Coupland (b), ji'arilu v. Dentoll (c). But C\'CII 

if it were, the proposition would not reach our first and 
l!Ceond objections to the declaration. In the case of a 
marine policy of insurance, it was decided that if D. be 
insured, and loss (if any) to he payable to F., the latter 
may in the event of u loss maintain an action in his own 
name. 2 Philfips all InsuT. 595. The contracting partieM 
here agreed that the loss should be payable to IVltipple, 
" modus et convel/lio vincullt legem." It seems then that 
Wltipple was clothed with the right of action; the legal inte­
rest by agreement vested in him, and if he could maintain 
an aclion in his own name upon the policies, the plaintifl" 
(Ketcftllm) could not. At any rate there is 110 averment of 
an order from Wltipple to Ketchum, to receive the money; 
which it is contended is essential-he having by agreement 
hetweell the parlies been constituted the recipient. As to tho 
third objection to the declaration, viz.: That the plaintiff has 
not shewn that at the time he delivered in his particular ac­
count in writing of his loss, he also delivered in the declara­
tion and proofs required by the tenth condition; that he did 
not declare on oath whether any or what other insurance had 
been made on the property &c. As no time is limited for 
the performance of these acts, the law would imply a reasona­
ble time; and therefore the declaration should have contained 
an averment that these act" were performed within a 

(4) 11 Eul. 566. (6) 6 B. ~ Illd. 1128, (el 8 B, ~ C, 395. 
reasonab!e 
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1818. rCllsonahle tillle. The time ill this case is laid under a 
videlicet, the elrect of which would ue to give t he plaintiff 

KETl'HV~1 
against an indefinite latitude in his evidence, and thus pos:pone all 

THE P,tOTEC' investiuation of the acts until all pl"Oof of them should be 
1'ION INSURANCE e 

CO"PA'Y. lost; thereuy rendering the expiration of a reasonaule tillle 
a question which could not ue I aised. With rcgard to the 
allegation of waiver of the fifteenth condition, as stated in 
the fourth count; it will ue recollected that the defendants 
lire a corporation, and sued as such, then an act of waiver 
of t he fifteenth condition not being incidental 10 the exercise 
of their functions, or rather not ueing an act of stich frequent 
OCCIIl'l'ence that the afiixing of the corporate seal would be 
nttended with intolerahle incoll\'enience, the waiver would 
require the authentication of the common seal. 8 T. R. 280, 
7 Jurist 656, Bing. N. C. ::G5 et seq., Mayor of Ludlow v. 
C'lwlton (a). The precedent is taken from Chitty, and he 
subjoins a qua;re. But further obsen'tltions nolV are unne­
cessary on this part of the case: they will more properly 
arise when the exceptions to the fifth plea come on to be dis­
cussed. We will now proceed ttl the demurrers to the pleas. 
Demurrer to the second plea. This plea is objected to upon the 
ground of duplicity; that it attempts to put scveral matters 
in issue, namely, a refusal to deliver in account of loss, 
and also a refusal to permit extracts &c. It is certainly a 
rule in pleading that the issue must be single, lout a variety 
of facts, all constituting one entire proposition or ground of 
defence, may be pleaded if they be dependa nt and connected; 
Chitty on Plead. (1st vol.) 637; and it is another rule equally 
\Veil established, that whel'eever it is incumbent upon the 
plaintiff to aver the performance of several acts, the pel'­
formance of all or any of these acts may be denied. But 
it is contended on the other side, that this general travel'se 
hilS a tendency to mUltiply the issues; but the remedy pro­
posed, that is, to traverse by a separate plea the pel form­
ance of each act, does not remove, but increases the 
difficulty. Again, if the uefendants were confined to the 
traverse of a single act, they would be obliged to admit the 
performance of the acts not traversed, upon the principle 

(a) 6 .~l. 80' W. 615. 

that 
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that whatever is not denied is admitted. As the rules of 1848. 
pleading are fonneled in good 6ense and sound reasoning, KETCHUlI 

any system of pleading uy which a party is prohiuited from . agoinst 
.. h r f h' I I I"ff rHY. PROTEC' putting In issue t e pe ... ormance 0 an act w Ie} t Je paint} TIONllfsVRA'CE 

ought to prove, seems to ue in Ilirect conflict with those COMPANY. 

rules. Demurrer to the third pZ"a. The ohject of thiB 
plea was merely to put in isslJe the fact whether the 
plaintifi' were interested in the goods or not; the averment 
of that interest under this issue would be matter of evidence 
for the jury. Demurrer to tfte sixth plea. The arguments 
already advanced in support of the second plea may ue 
applied in favour of the sixth, and it is not necessary to 
repeat tliem again. But this pica may be sustained upon 
the ground that all the allegations in it, which precede the 
word nevertheless, are in the nature of a protestant/a, which 
means an admission-an admi~sion of the f:lcts as therein 
statetl-hut not of the legal consequences sought to he ar-
tached, (II' their compliance with the terms requirec.l. Thp 
issuable part of t his plea therefore would he that portion of 
it which alleges, that the plaintifrdid not reasonably prove his 
loss according to the tenth condition; that is to say, that the 
proof required lJy tho tenth condition was not furnished lJy the 
plaintiff. In this vicw then the issue is single, or to ~I'eok 
lIlore correctly, the plea tends to prodllee an i,sue which would 
Le single. The plea is taken frolll a precedent in CMtty, !Inll 
there is no note subjoined suggestive of a dou"t of its validity. 
1 Clltt. Fl. G48, G51. Demurrer to seventh plea. The form 
of this plea is also given uy Cltilly; the •• bjection to ;t is 
duplicity: lst. uecuuse it denies the delivery of the account 
of loss; 2dly. uecause it alleges that" there appears to ue 
" fraud in taking the account:" the language of the tenth 
condition is" if there appear any fraud, tile assured shall 
.. forfeit all claim under this policy." Now the material 
issuable part of this plea is, that there appeared to lJe fraud 
in taking the quantity of teas, ribbons &c. The defendants 
have been more specific here than the rules of pleading 
require: a general allegation of fraud would have ueen 
quite sufficient. Fraud most generally is a compound of 
fRcts and intents, and it never can be necessary to en lIme-

Vot.. I. Y rale 
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rate all the facts and motives which constitute the crime. 
1 eMily's Plead. 613, 9 Rep. 110, Hill v. il10ntagu (a). 

KETCIIU"It 
agltinsl Demurrer to the eighllt plea-False swearing. It was not 

'1'H'I' PnOTEC- necessary in this plea to state before whom the false swear~ 
TION ~SURAl\CE 

CO>lFAH. ing took place, as no person had a right by law to ad~ 
minister the oath; ill fuct it would be unlawful to do so, 
and the perEon administering t he oath might be liable to a 
criminal information, and perjury could not be assigned 
even if the oath were wilfully false. The false sweal'ing 
which the policy contemplate~, is not perjury in the legal 
acceptation of the tcrm: it intended that the oath should 
be a statement of the truth according to the party's own 
knowledge; and therefore we should maintain the position 
(did it become necessary), that if the plaintiff swore to a 
state of facts which he believed to be true, and he were 
mistaken, for instance-if he chose to swear without due 
inquiry or certain l<nowlerlge as to the value 01' loss of an 
article, and he was mistaken, that lcould be falle swearing 
ll'ithin the tenth condition, and would defeat the policy, while 
at the same time it would not he perjury in law: unless the 
construction were such, it would give the assured great faci~ 
lities for the commission of fraud. We contend that the 
object of this plea is to make the insured use every precall~ 
tioll to give a fail' and just accollnt of his loss, not to 8pecu­
lutc upon the probability that he may escape detection. The 
same arguments apply to the demurrer to the ninth plea. 
Demurrer to the tenth plea. 'J'his plea is demurred to upon 
the same grounds that the third plea is, to which our 
answer has already been given. Demurrer to the eleventh 
plea. The objection to this plea is, tha~ it ought to have con~ 
eluded to Ihe country. It is addressed to the second count 
of the declaration, which omits the allegations that the los8 
was estimated; therefore this new material fact having 
been intt'oduced by the plea, it is rightly concluded with a 
verification. Then with respect to the fiftk plea, the re~ 
plication to it, the demurrer to that replication. and the 
exceptions to that plea: these may be all considered to~ 
get her. The leading exception to the fifth plea is, that it 

(a) 2 M. 6r S. 378. 
sets 
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sets up the fifteenlh condition as an answer to all the 
cOllnts of the d-eclaration; and that as the fourth contains 
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an averment of waiver of the fifteenth condition, the plea against 
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particular; and being entire, is bad in toto. Another COblPANV. 

ground of exception against the plea is, that the subject 
llIatter of it is not pleadable in bar at all, that if the action 
had not been commenced against the defendants until after 
the lapse of twelve months from the time the cause of 
aclion accrued; this is merely a malter of evidence to be 
submitted to the jury IIpon an issue raising the question of 
loss. Another ground is, that the fifteenth condition is 
contrary to the policy nf the law, and that it is repug-
nant to the tenth condition. III the first place it becomes 
necessary to consider the objection that the fifteenth condi-
tion is contrary to the policy of the law. The proposition 
is rather startling. The general rule of the common law 
certainly is that parties may entel' into any kind of contract 
they please, provided that its object be not immoral, nor 
have a tendency to wound the feelings of individuals, nor 
contrary to legislative enactments, or the policy of the com-
mon law. In Mitc/lell v.Harris (1/), Lord Chancellor Eldon 
says, referring to " Halfltide v. Fenning. In that case there 
" was an express agreement that there should be no suit in 
" law or equity. Parties !lilly so agree; and it is every day's 
" pl'actice that if they do, they cannot proceed contrary to 
" the agreement. In that cllse the covenant would be a 
" bar; here the only effect of it would be to give damages, 
" but could not be pleaded in bar to the action. Has there 
.. been any instance of a bill to compel parties to name 
"arbitrators." Here then we have the very highest 
authority ill favour of the legality of the fifteenth condition, 
and it is of no consequence what form the contract 
assullles whether it be called an agreement. a proviso, stipu-
lation or condition-the substance of all is the same. The 
fifteenth condition is a reasonable one also for the defen-
dants to introduce into their policies, as a guard against 

fraud. The parent institution is situated in a foreign 
(a) 2 Vesey Jun. 129. 132. 

country, 
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1848. couutry, at Hartford ill the state of Connecticut, removed to 
a grt'at distance from the place where the insured property 

KETCHVM . 

agai11st is. The premiums of insurance are \'ery small, and It 
TH" PROTEC- Ii' I b 1'·1 1 t L '1 

'rlON INSVRANCE wou ( certam yean extreme y Impruuenl ac un lie pal 
COMPANY. of the defendants to contract a liability, which lIIight be 

enf''l'ceu against them afler a lapse of fifteen 01' eighteen 
years, when accident or death had removed out of the way 
all the witnesses, by whom an available defence might have 
been proved if the actiun had been promptly brought. The 
exceptions in the statute of limitations apply to natural 
persons only, and not to corporations: they are not loco­
motive bodies travelling from one jurisdiction to anuther, 
so that the defendants could not protect themselves by a 
plea of the statute. Faulkller v. Delau'are and Raritan 
Callal Compan!J (a). Having established t he validity of the 
fifteenth condition, we pass on to the consideration of the 
other grounds. This case has Iwen compared to one falling 
under the statute of limitations, with respect to which it 
has been decided tbat there can be no cause of a(·tion until 
there be some person upon whom process can be served. 
But statutes of limitation or prescription only take away 
the remedy; they leave the debt 01' demand untouched. 
~u that Courts of law pay no regard to the statute of 
limitations of a foreign country, and when parties invo\{e 
the aid of their jurisdiction, they apply the rCllleJy accord­
ing to their own forms of' prucecding. But in the case uf 
a contract e;ctingllislzed Ly the law of the place where made, 
or by an original term or stipulation in the contract itself, 
whether Ly mere lapse of time or otherwise, the law is dif­
ferent-the contract cannot be revivelt hya suit in a foreign 
country. Story 011 COlljl.ofLaws (:2dedit.), 223. It is COII­

tenJed on the other side, that although the contract disclosed 
Ly the fifteenth condition would be extinguished at Hartford, 
wher~ it is made or was to be performed, yet when the remedy 
is sought here a difrerent rule ought to prevail. But the law 
is in direct opposition to thi~ position. Stor!!, J., in his Crmjl. 
IIf LIllCS, p. :!i2, says" The general rule is that a defence 
" or discharge good Ly the law of the place where the con-

(a) 1 neni •. N. Y. Rep. 441. 

., tract 
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" tract is made or is to be performed. ill hf'ld to be uf equal 1848. 

" validity in every other place where the question may KETCHU!\I 

" come to be litigated." It seems to be a(lmitted on the against 
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vince, and the plaimift' had suffered twelve months to elapse CO"PA"Y. 

aftel' the caUSA of action arose without commencing an 
action, the fifteenth condition would have been a t'al'. Now 
it is clear the policies were made in this conntry at the city 
of Saint John. In Pattinson v. Mills (n). before the HOllse 
of Lords, the Lord Chancellor said, " If I. residing in Eng-
" land, send dOlVn my agent to Scotland, and he makes 
" contracts for me there, it is the ~ame as if I myself went 
" there and made them." The same rule has been held 
to apply even to an English corpuration contracting by its 
agent in Scotland, for the contract takes effect as a contract 
in Scotland. Stor!)'s Conflict of LaltS 237, Albion F. and 
L. Insurance C01llpan!) v. Mills (b). Here the defendants, 
by Mr. Bulloch, their agent, made tlH1 policies in the city of 
SaintJolt1l. The plaintiff says he could not bring an action; 
in other words, he could not prevent the lapse of twelve 
months, the running of time against him, as the dcfendant~ 
resided out of the jurisdiction of the Court; but surely 
there is nothing in this argument: he might have sued out 
a writ at any time after his cause of action accrued, and 
thus have commenced hi!l action; or hc might ha\'c taken 
proceedings in the Courts of the country where the company 
is incorporated, within the term prescribed. He also talles 
another ground, that the fifteenth condition is repugnant to 
the tentlt condition, but to lhis the answer is plain: the fif-
teenth and tenth conditions mllst be read together, 01' with 
reference to each other, and the ouvious illterpretations of 
both is, that as soon as possible after the tirc and uefore the 
expiration of twelve months after the loss, the assured is to 
deliver in a particular account of such loss or damage &c. 
The stipulation that no action shall be brought after the lapse 
of twelve months from the time the cause of action accrues, 
over rides this portion of the tenth condition, and limits thc 
constrllction to be given to the period referred to in the tenth. 

(a) 1 Dow. ~ C.332. (b) 3 Wils. $,' s. I! Ill. 233.234. 

Then 
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Tbcn with rcspect to the averment of waivcr set out in the 
fuurth count. Rcfore discussing the doctrine upon this point, 
the nature of the stipulations in the tenth and fifteenth condi­
tions IIwy he hriefly adverteo to. Those contained in the 
tellth condilon are conditions precedent; that in the fif­
teenth is a condition subsequent: it therefore hecomes the 
subject of a plea, or matter of defence. The plea 
in such a case would necessarily admit, that the plaintiff 
once had a cause of action wbich was well founded, hut 
which had since heen divested by lapse of time. Hot/tam v. 
Tile East India Cumpany (a). It therefore hecame unne­
cessary for the plaintifl" to notice in his declaration the 
fifteenth condition, and it is ditlicult to see how with pro­
priety he could make any allegation respecting it; but he 
has tbought proper to do so. He alleges that the defendants 
waived the performance hy the plaintiff of the fifteenth 
condition, and that as the defendant~ have not traversed the 
allegation, they have admitted the truth of it, and that the 
fifth plea having been pleaded to the whole declaration, 
which makes it applicahle to the fourth count in which the 
allegation of waiver is contained, the whole plea is bad. 
The rule is I his: whatel'er is trarcrsable and 1I0t traversed, 
is admitted. Hudson v. Jones, note to Pill! v. G'ra::ebrouk (b). 
This allegation of waiver in the fourth count is mere sur­
plusage, extraneOllS matter, and not tral:ersable; therefore 
the defendants were justified in leaving it unnoticed-they 
were compelled to pass it hy. This new fangled doctrine 
of waiver, as Chief Baron Joy, in the case of Donnelly v. 
Howie, in the Irish Exchequer, calls it, is comparati vely 
of modern date, and even as Ilpplied to the indorsers of 
promissory notes and uills of exchange, as dispensing with 
the necessity of present ment or notice of dishonoUl', is lat­
terl'y going out of t:tshion. Campbell v. Webster (c). What 
were the defendants to waive in this case. The waiver of 
prelilllinary pruof in a marine policy is an event of frequent 
occurrence, and llIay he eithel' express or implied; it is al­
ways of an act or acts the plaintiff is uound to perform, prior 
to his cause of action attaching-something in the shape of 

Q) J 1'. R. 638. (h) 2 C. B. 445. (0) 2 C. D. 258. 
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a condition precedent. But the question again recurs, what 
act was the plaintiff here obliged to do, the performance of 
which the defendants waived. There was no compulsion upon 
the plaintiff to bring his action within twelve months, or at 
any time. It is impossible to imagine in what f01'1I1 an instru­
ment of waiver in this ca~e could be conceh"ed-what would 
be the language of it. No man can describe it. The cause 
of action was extinguished by lapse of time: how could it 
be revived by waiver? The only possible woy in which the 
object could be achieved would be this: t he defendants might 
enter into a covenant with the plaintiff that if he should 
bring an action on these policies after the lapse of twelve 
months after the canse of action arose, they (the defendants) 
would not pleao thereto the fifteenth condition. If under 
such circumstances an action were brought, and the fifteentl. 
condition pleaded, then this covenant might be replied by 
way of estoppel. It seellls then that ilPe allegation of waiver 
in the fourth count was mere surplusage, that the defendants 
were not bound to answer it, and that the fifteenth condition 
set up as a bar in the fifth plea to all the counts was pro­
perly pleaded. The result therefore is, tllat the fifth plea, 
which is pleadetl to all the counts, would entitle the defen­
dant to a general judglllent on the II"hole record. 

Jack ill reply. 
Cur. adv. vult. 

CHIPMAN, C. J. 1I0W dcli"ered the judgment of the Court. 
This is an action for breach of covenant upon two policies of 
insurance, made under the corporate seal of the defendants. 
The one, dated the 27th January, 1845, whereby for the 
premium thel'cin mentioned the defendants cOI'enanted to 
insure the plaintiff against loss by fire to the amount of 
$4000, on his general stock of merchandize as therein staled, 
from 27th January, 1845, unto 27th Jalluary, 1846, and in 
case of loss the amonnt to be ascertained according to tlte true 
value of the goods at lite time of tlte loss, and to be paid by the 
defendants within sixty days after notice and proof thereof 
made by the assured, in confol'roity to the conditions 
annexod to the policy. This policy was indorsed by the 
defendants on the 13th May, 1845, whereby tltey consented 

that 
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that it should cover merchandize either owned by the plain 
tiff, consigned to him on comf)]i~,;ion, or in trust; and t!tat 

K£.1lHU:·1 h d fA 
against the loss, if any, was to be made payable to t If or er 0 ugllstus 

TH" PRone- TV H'hi]1ple. The other policy, made under the seal of the 
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CO>!"ANY. said defendants to the plaintiff, was dated the 13th May, 
1845, ancl was also for $4000, in addition to the previous 
policy against fire, on the general stock of goods &c. of the 
plaintiff, either owned by him, consigned to him on commis­
sion, or in trust, contained in the building therein mentioned, 
in Saint John, from the said 13th May, 1845, to the 13th 
l\'ove1llber then next. The other terms of the policy are thc 
Ramc as the first mentioned, with the same reference to the 
conditions annexed thereto. This policy was also indorsed 
hy the defendants, whereLy it was declared by the defen­
dants that the loss, if any, was to Le payable to the order of 
tbe sai(t Augustus W. Whipple. Objections to the declara­
tion. The declaratio~ contains fire special COllnts, in each 
of which Loth policies are declared on, and in the first of 
which the conditions annexed to the policies are sct out in 
full, and it is therein alleged that the said policies were made 
" and accepted ill reference to the conditions thereto an­
" nexed, which were to be used and resorted to ill order to 
" explain the rights and obligatiolls of the parties thereto in all 
" cases not therein otherwise specially provided for;" and it 
is alleged in each of the other counts that the policies therein 
set forth were made with reference to the same terms and 
conditions annexed, as in the first count is mentioned. Thus 
the plaintiff has by his own shewing made the conditions in 
question part of the policies, just as if they were included in 
the instruments, and is estopped by his own declaration from 
now contending that they are mere matters of form, not 
intended as part of the contract; and he was bound so to 
declare, and to set out those conditions as part of the con­
tract, as they are necessary, having the effect of explaining 
and controling the terms of the covenants contained in the 
deed, and the doctrine laid down in the case of Worsley v. 
Wood (aJ, clearly makes them part of the deed. This being 
so, and several exceptions having been taken to each of the 

(a) 6 T. R. 710. 

counts 
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COllnts in the declaration, as not containing sufficient ave\"- 1848. 
ments to ~laew the plaintiff'~ right to recover; we will first KETCHu" 

di~pose of these excel'tion~. I n order to do this it will be T a~painst 
HE ROTEO~ 

necessary to advert to the conditions, to see what is required TIO.INSUIlANCE 

of the plaintiff (in case of loss) to give him the right of COMPAH, 

action; for it is clear that he mllst shew by his declaration 
that he has fulfiiled all ('onllitions that are precedent to that 
right. I n the first place, he has in all the counts shewn the 
deeds in full with the conditions, and has averred the loss 
loy fire, the interest in the goods destroyed, and the amonnt 
(If the lo~s, together with sundry other aVel'Jllents, which we 
shall hereafter allvert to in reference to the exceptions 
takcn. The first execption to each of the counts is,lhat 
he has not avcrred that H'ltipple gal'e any ordcr for ih" 
payment of the loss, and it is contcndc·) that undcr the 
terms IIf the indorscmcnt on the policies the defendant", 
wcre not bonnd to pay any loss, without I1'ltipple's order; 
but the plaintiff has in the hreach assigned to each count 
alleged that the defendants had neither paid him the loss, 
01' rcplaced the goods &c., or paid the same to Augustus 
W. Tf'llipple, and in the first and third counts it is added 
"or to ltis order," hut in the sl'conrl. fourth anll fifth connts, 
the \\'onls "or to his 01',11'1''' in the assignment of the 
hreach are left Ollt ; hilt there i~ no ohjection taken to the 
assignment of the hreach in cit hcr connt: it is only for the 
want of an averment that 11!hipple gave an order; and on 
tl.is point we are !:Iearly I·f opinion that this avermcnt was 
not necessary. Wltipple was no party to, nor was his name 
mentioned in the contract. He could" maintain no action 
except liS assignee; lind no assignment of the policies to 
Whipple is alleged, conseqllently he could hare no legal 
right to recover in his own name the money insured, anll 
there is nothing in the rccord to shew he had any Icgal 
interest in the property insured: thc indorsement amounts 
only to a consent on the part of the defendants that the loss 
(if any) might be made payable to Whipple'S order; but if 
Whipple gave no ordel', and never had any right transferrer! 
to him by the plaintiff to do so, then the loss still remained 
payable under the contl'Oct to the plaintiff; and- ihcrefore 

VOL. r. Z WQ 
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1848. we think there is nothing in this exception. If the defendants 
. had paid Whiqmle, that fact might have been a good answer 

KETCHUM rr 
against to the present action, and so pleaded by the defendants. 

T~:NEI;:~~':~~'E As to the second exception, "that it does not appear that the 
CO>IPANY. " plaintiff wa6 interested in the goods destroyed at the time of 

II the loss, or that fte had sustained any injury by the fire." 
This was not much urged by the defendants' counsel, and we 
think there was nothing in it, a6d the interest is sufficiently 
averred in all the counts. The third exception to the first 
count is, that the plaintiff has not shewn tllat at the time he de­
livered in his particular account in writing of his loss, he also 
delivered in the other declaration and proofs required by the 
tenth condition-contending that they should all have been 
delivered in at one time, or it should have been averred that 
the proofll were delivered in within a reasonable time, and 
as soon as possihle, and some reason shcwn for delay. NolV 
all the tenth conditioD requires as to time, is that notice of 
the loss shall be forthwith given, anll that, it is averred was 
done; and all that the condition afterwards requires to be 
done is merely that it should be done as soon after the notice 
as possible, and the plaintiff avers that "as soon after as 
" possible," that is, on the 20th August, he did deliver in 1\ 

particular account of the loss under oath, and did after the 
said fire, according to the said condition, that iE, on the 27th 
March, 1846, do all the other acts that the tenth condition 
requires to be done by the assured-dctailing what he did in 
compliance therewith primaff/cie to make the loss payable; 
and as this is not required to be done within any specified 
time, we think this objection cannot he sustained. The 
ncxt and fourth objection is, that it does not appear that 
Scovil, the notary who gaoe the certificate, was not related to 
Whipple; but this is answered by there being nothing to 
shew that 1Vhipple was in any way interested in the insu­
rance. The ncxt objection, which is the fifth in number, is 
already disposed of in our remarks on the third-the per­
formance of such parts of the tenth condition as are only 
required to be done on rcquest, need not be averred by the 
plaintiff in the declaration. As to the sixth objection to the 
first count, that it does not appear that the action was com-

menced 
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menced within the ierm of iweille months next after the cause oJ 1848. 
action accrued. On this point we are clearly of opinion it KETCHUM 

was not necessary that the plaintiff in his declaration should ag'linst 
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dants to plead. This indeed was admitted by the defen- COMPANY, 

dants' counsel, 1\1.-. Cltandler, in argument, on the authority 
of Hotham v. Tlte East India Company (a); for the fifteenth 
condition is clearly a condition subsequent, and the right of 
action having once fairly vested, it could only be divested 
under this condition by subsequent lapse of time, and there-
fore becomes a matter of defence; prima Jacie however it 
would seem by this count that the action was brought within 
the twelve months-for the declaration is entitled of Hilary 
term 1847, and it is alleged that the proofs were furnished 
in Marelt 1846, and sixty days from that time would have to 
elapse before action could be brought; for we think it clear 
that the twelve months do not begin to run until the right of 
action accrues, and that"is only after the expiration of sixty 
days from time of proof. 'l'here is nothing in the seventh 
objection. As to the objections to the second count of the 
declaration, the first and second are disposed of by the deci-
sion on the objection to the first count. As to the third ob-
jection to the second connt: supposing this objection to be 
right, that the averment objected to is immaterial, yet that 
would not make the count bad in suustance, as it shews no 
defect in the plaintitl"s right of action, and if it is immaterial 
the defendants should not traverse it in their plea, and it might 
ue struck out as surplusage, and yet the count be good; and 
therefore the objection cannot avail. 'fhe fourth objection 
to this count is, that the plaintiff has not shewn how the de-
fendants waived the performance by the plaintitl' of that part 
of the tenth condition therein alleged to have been waived; 
but we thinl( this averment is well enough, and it is a fact to 
be proved before a jury, and if the evidence does not ma\(e 
out such a waiver in law as will bind the defendants in such 
a case, then the plaintiff would fail in establishing this very 
material allegation. In cases of insurance a waiver of cer-
tain preliminary proof. requil'ed by the slrict letter of the 

(a) 1 T, R. 638. 

condition, 



182 CASES IN TRINITY 'fERlU 

condition, lIlay be effected by acts of the aSSUlers even with­
out a cleed under seal; a train of circumstances !l1ay amount 
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CO>lPANY. Insurance. As to the fifth oujection to this count, it appears 
to us that the plaintiff has averred performance of all tile 
other parts of the tenth condition that he was required to 
perform (except so much as hc says was waived); amI if 110, 

this objection is not su!;tainable. The sixth objection to the 
second count does not sufficiently point Ollt in what. respect 
the acts therein mentioned are not in accordance with the 
tenth condition, nor did the counsel in argument shew this. 
We do not sec any thing to sustain this point. No further 
observations are necessary as to the other oujections to this 
count, which, where not immaterial, are already answered. 
As to the objections to the third count, sOllie questions might 
rossiuly arise whether the averment of the performance of 
the conditions precedent are sufficiently particular, uut \~e 
deem it unnecessary to examine it very minutely: the case 
docs not turn on it, and all that we need now say is, that we 
are not satisfied as to the validity of this one objection, ancl 
the others have been already disposed of. There is only 
one other ohjection indeed to the declaration which we deellJ 
it material to dwell on, and that is certainly an important 
one: it is tllat to the fourth count, which applies to the al­
leged waiver of the fifteenth condition. The avermea.t itself 
we consider quite all unnecessary one fur the plaintiff to have 
made in his declaration-there is no admission to render it 
necessary except that implied froll1 the averment itself. It 
hus been inserted in one COllnt only, and we will not SHY im­
prudently, as the plaintiff might not be quite surfl from what 
time the twelve months would be held to run; and if aware 
that the objection existed and would be in~isted on, might 
think it as well to anticipate it himself, and meet it in one of 
the counts. The fifteenth condition is as follows: " It is 
II furthermore hereby ex pressly provided, that no suit or 
" action of any kind against said company for the recovery 
"of any claim upon, under, or uy virtue of this policy, shall 
, be sustainable in any Court of law or chancery unless such 

" lIuit 
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.. suit or action shall be commenced within the term of twelve 1848 . 

.. months next after the cause of action shall accrue; and in KETCIIU" 
.. case any such suit or action shall be commenced against agaiTUI 
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" after the cause of action shall have accrued, the lapse CO,"PANfo 
.. of time shall be taken and deellled as conclusive evi-
.. dence against the validity of the claim thereby so at-
.. tempted to be enforced." Thinking as we do that the 
cause of action did not accrue until the alleged default in 
payment was committed [,y the defendants-namely, at the 
end of sixty dHYs aftel" the fulfilment of the precedent requi-
sites of the tenth condit ion-it would not appear hy the ot her 
allegations of the count that the action was [,rought after the 
year: the declaration is entilled of lJilar!/ term 1847, which 
is within twelve months of the time when the proofs reC(uired 
[,y the tenth condition arc alleged [0 hllve [,een presented, 
which is stated as the 27th day of -"'Iarc/l, 1846. It is true 
this day is alleged undllr a videlieit, and the plaintiff would not 
be tied dow n to prov iug the exact Jay, hut stillt here is nothillg 
in the count to render 'an averment of the waiver nece~sary, 
and we have great douLts whether the averment itself i~ 
not imlJlaterial. The avermellt is in the following terms: 
.. Alld the said plaintiff avers that afterward~, to wit, on the 
" day and year last nforesaid (which was on the 27th lIlarc/l, 
" ] 846), to wit, at &c. the said defendants waived and 
" discharged the said plaintiff from the performance and oL-
.. tlervance of and compliance with the fifteenth condition, 
.. numLer fifteen, annexed and referred to respectively Ly 
" the said policies in this count mentioned." Although it 
is there alleged that the defendants waived the compliance 
with the fifteenth condition, it does not appear in the de-
claration tbat the plaintiff was under tbe necessity of 
uvailing himself of the waiver, though the plaintiff was of 
tourse aware thcreof, and that it would 80 appear in hi" 
evidence. The avermcnt seems indeed put in for the pur-
pose of rroeeting a defence which the plaintiff might have 
t)Cen apprehensi\Oe would be relied on, without distinctly 
pleading this condition, on other issues not refcrring to it; 
for instance, on all isslie involving the qncstion of loss or 

110 
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1848. no loss uy fi.·e within the terms of the policy, pa.·t of the 
condition ueing that in case of action brought after the ex­

KETt:HUM 

against piration of the twelve months, the lapse of time shall be 
TH"I Paone· taken I1nll deemed as conclusive evidence against the validity 

"lON NSURANCE 

COMPANY. of the claim thereby so attempted to ue enforced. Indeed it 
is one part of the plaintiff's own argument, that the fifteenth 
condition was not pleadable in ua.·, but only matter of 
evidence as to the validity of the claim. It may be, uut we 
are nol informed on the point, that the strict I"Ules of the 
English Courts in .·egard to the division of actions and the 
pleadings therein, especially in actions of covenant, do not 
prevail to the same extent in Connecticut, where the com­
pany was incorporated, or in other states or places where 
these policies might be put in suit, which may accollnt for 
the peculiar terms of the condition just recited. The 
plaintiff however having made such an averment, whether 
neceSS8.·y or not, it would seem to follow that the defen­
dants might traverse it, and that an issue joined thereon, 
if found for the defendants, would defeat the action on this 
count, on the rule that though the issue be immaterial, yet 
a repleader would not be granted in favor of the plaintiff 
who chose to inscrt such an averment in his count-Steph. on 
Pl. no, "The Court never grants a repleader in favo.· of 
"the person who made the first fault in pleading." 0 .. 
this question however, or any which might arise as to a 
judgment non ob.~tallte veredicto, it is unnecessary to enter 
further, as we are all of opinion that if the action was not 
brought until after the expiration of twclve months (in 
which case only, looking at the whole declaration, the point 
would be material to the result of the action, brought up as 
it is in the proper way by one of the defendants' pleas), the 
averment of waiver is quite insufficient to take the case out 
of the operation of the fifteenth condition. The condition 
is evidently a condition subsequent, not precedent, operat­
ing by way of defeazance (going to defeat a cause of action 
once existing), and notwithstanding the words in the latter 
part of it, declaring that the lapse of time shall be deemed 
conclusive evidellce against the validity of a claim sought to 
be enforced after the expiration of the twelve months, we 

are 



IN THE ELEVENTH YEAR O~' VICTORIA. 185 

ure clearly of opinion that in an action of covenant at least 1848. 
the bar should be pleaded. It ill true that the condition is KETCHUM 

evidently framed with a view to a more effectual operation against 
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held to bar the remedy only, not the debt-not to extinguish COMPANr, 

the plaintiff's right of action, but merely to su~pend it; 
which may be the reason that advantage can only be taken 
of the statute by pleading specially, although there be a 
general issue, and it appeal's on the face of the declaration 
that the action was not brought within due time. How it 
might be if a similar condition were annexed to a policy not 
under seal, on which assumpsit might be brought, and 
where the defendants might plead the general issue-
whether the defendants could have the benefit of this condi-
tion upon the general issue as conclusive evidence against 
the validity of tbe claim, we are not called on to determine, 
as in the case before us there is and could be no general 
issue, and every matter in bar must be specially pleaded. 
The objection we feci, is not merely one of form but of sub-
stance: if the plaintiff could in any manner avail himself in 
pleading of a waiver of the condition, he would he bound in 
his a\'el'ment to shew how and when such waiver was made, 
and that in the manner alleged it was binding on the defen-
dants. The averment of dispensation with a condition 
subsequent by way oiwaiver, is something new to LIS in 
pleading, for which no precedent bas been cited. It is true 
we find the expression in familiar use, that the defendant 
has waived the defence given by the statute of limitations, 
where the statute is pleaded and a subsequent promise 
proved; but we have never met with the term in any form 
of declaration or replication in order to take the case out of 
the statute. If the demand or undertaking prima facie 
barred by the statute of limitations, be revived by a new 
promise in assumpsit 01' debt on simple contract, it is not· 
necessary or usual to reply the new promise, but to rely on 
it as reviving the old; and all the other forms of replication 
to the statute go to sbew the case to be within one of the 
exceptions, or that the action was brought within the proper 
time. By the old statute of limitations there was no limit 

prescribed 
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prescribed for.nn action on a "pecialty, but in the present 
English statute for the further amendment of the law, 3 & 4 
"flm. 4, c. 42 (and in our Act of A"sembly 6 W7I1.4, c. 51). 
where the time for bringing snch actions is limited to 
twenty years, with a proviso that in case of written ac­
Iwowledglllcnt &c. the action might be maintain<:!o within 
twenty years after such acl,nowledgmcnt, it is enacted that 
snch acknowledgment might be stater\ hy way of replica­
tion; that is, the plaintiff sets Ollt the acllnowledgment 
relier\ on as an answer to the statnte when the statute is 
pleaded. 'Ve cannot understand in what manner a waiver, 
properly speaking, of the fifteenth condition could be marie 
except by not pleading it : and if the defendants have gi\'en 
any binding undertaking not to take advantage of the con­
dilion, if it was not of such a natmoe as to revive the 
original covenant, we do not see how Sitch undertaking 
conld avail except by way of motion to set aside a plea of 
the fineenth condition, on the ground of fmud or by way of 
action for the breach of it. If however it could avail in this 
nction as a dispensation of that condition, without doubt the 
proper mode of setting it up would be hy way of replication 
when the condition was pleaded. HoI\' after the expiration 
of the twelve months, if the bringing the action was not 
delayed by any fault of the defendants or unavoidable cause, 
the defendants (a corporation) could be held lialtle unless 
by some new instrument under seal, of which profert should 
be made, is not very apparent; but if so, the when and how 
should appear on the record. 'Ve do not wish it to be 
understood as 0111' opinion, that the plaintiff might not and 
ought not to have alleged in his declaration any valid 
contract or obligation, if any such were made, whereby the 
defellllants agreed to hold themselves liable to an action on 
the policies, though brought after the twelve months, not-

• withstanding the terms of the fifteenth condition: without 
doubt, if any stich contract 01' obligation was made in refer­
ence to the former contracts on the policies, the whole might 
form one calise of action, and be properly declared on as 
such; but the objection is, that the del.'!aration sets out no 
binding contract. as tlte cause of ac:ion, bItt the policies tkem-

.elvea 



1'i TilE ELEVENTlI YHR OF VICTORIA. 187 

6eTV(S will, the cfJlldilions thereto appended. The averment is 1841'1. 
therefore in~ufficient or slll,el'fluous. If the °former, Rnd it 
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he essential, thl' connt is had. If either insufficient or su- against 
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prevent the defendants from set I ing up the fifteenth condi- Co>! ...... 

tion ,as a plea to this as well RS the other counts, if the 
condition itself be binding: this point however more pro-
perly arises on the special demurrer to the replication to the 
fifth pica, where the ohjection is taken to the plea on this 
ground. As to the argument that was used by the plain-
tiff's counsel, that the fifteenth condition is against the 
policy of the law, and thNefore not hinding, Ihis can never 
he sustaine.l. There are many and good reasons in cases 
of insurance against fire, why the aS8urer~ should introduce 
~uch a condition into their policies; they are always liaule 
to fraud heing practised upon t hem, and it is very often 
extremely difficult to detect the fniud, 0[' to get evidence to 
suhstantiate it in a Court of justice, and the greater the 
lapse of time the more difficult would that he. If there is 
no dispute, the assured is entitled to the amount of his loss 
immediately it uecomes payable. If t here is a dispute, and 
he lays uy fnr more than a year after this right of action 
accrues without commencing a suit, that in itself would in 
the minds of th .. assur('rs Cl'eate a ~trong suspic.ion that 
~ornetbing was wrong, and that the assured was fearful of 
trying the question while all the circullIstanees were fresh 
iu the l'ecollection of witnesses, or while witnesses were 011 

the spot and could ue had: we therefore thinlt it a wise and 
provident precaution to take-such as I he assurel's arc 
legally justified in-to limit in the terms of their policie~ 

the tillle within which actions shall llC urought, as a neces-
sary protection to themselves against fraud; and they have 
as Illuch right to make such a stipulation as the terms upon 
which only they will tal,e the risk, as they have to introduce 
any other condition j for the contract is voluntary, and they 
have a clear right to stipulate their own terms, Another 
argument used against the binding effect of the condition 
was, that the defendants !ire a foreign .company, and the 
printed conditions arc merely applicable to their OWII 

VOL. I. AA country, 
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country, and can be put in fon:e only by their own Courts of 

}. ustice but ar~ not uindinO' here-if contrary to the policy of , " -
Ollr laws; but this is a fallacious argument, and founded 
upon false premises. In the first place, the record does 
not establish in which country the policy was madc: some 
of the counts allege it to have been made in Saint John, 
and some in a foreign country, but in which country it was 
actually made is not shewn. Nor do we think it can make 
lhe slightest difference in this case, unless it could have 
been clearly shewn that it was made in a foreign country, 
and that the laws of that country in respect to its operation 
were difierent from ours, and that by the laws of that 
coulltry this condition was held not hinding. In that case 
there might have been something in the argument, but as 
nothing of that kind was shewn or pretended. we mllst look 
at it as if made in Saint John uy an agent of the company; 
and ifso, we must deal with it in every respect as ifuoth parties 
were British subjecls contracting in this Province. In this 
view of the case then we are of opinion, if the fourth count 
be nol uad on account of the in!<ufficiency of the averment 
in regard to the fifteenth condition. the defendants were 
nut bound to traverse this averment, but might notwith­
standing the averment plead thereto the bar arising on that 
candition. Fifth plea and replicatioll thereto: Having gont> 
thraugh the exceptions taken to the different counts ill the 
declaration and disposed of them, we will advert to the 
defendants' fifth plea, the replication thereto, the demurrer 
to that replication, and the except ions taken to the plea in 
answer to the demurrer; fM if the fifth plea is good, and 
is not sufficiently answered by the replication, it is a com­
plete bar to the whole action, and judgment for the defen­
dants on this plea will dispose of the whole, and make it 
unneGessary to ga through aU the various points raised on 
the other pleas, except as to the question of costs. The 
fifth plea is to the whole declaration, and in substance sets 
up the fifteenth condition of the policy as a bal' to the 
action; that is, it first sets out the fifteenth condition, and 
then goes an to lIay that tho said several supposed callses 
of aChou, (i~ any) did not nor did any of them accrue to· the 

plaintiff 
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plaintiff at nny time within the term of twelve months next 1848. 
before the exhibiting the bill of the said piaintilf against 

KETCHUM 
the said defendants &c. NolV if 011 the view we have taken against 
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ficicntly tmversed or avoided, it if! a clear bar to the plain- Co ...... ". 

tiff's recovery. Then let us see what are the objections 
taken by the plaintiff to t his plea. The first is, that it is to 
the whole declaration, and has not traversed the averment in 
the fourth count, that the defendants waived the fifteenth con-
dition here set up as a bar to the action; and there is DO doubt 
this objection would ue good if that averment in the fourth 
cOllnt could be sustained, but for the reason we have already 
stated this objection fails. The second objection is predi-
cated altogether upon the construct ion of the fifteenth con-
dition contended for by the plaintiff's counsel in the argu-
ment ; that is, that it applies only to actions brought in any 
Court in the foreign state where the policy was made; and 
is already answered. The third objection is, that the fif. 
teenth condition does not amount to an estoppel to bringing 
the action, but is merely Il matter of evidence for a jury 
against the plaintiff that no loss has been sustained, bu~ 
we think it is c1ellrly pleadable as an effectual bar to the 
net ion itself as much so as the statute of limitations is in 
any case. The fourth objection is founded upon the alle-
gat ion in the second count of the declaration, that there 
was 110 person representing the defendants in this Province 
upon whom process coult! have Ileen served, which not 
Ileing trav~rsed by the plea is admitted; but this admi5sion 
does not shew any reason or cause whatever why the plain-
tiff could not commence his action, and have continued it 
until the defendants dill appear; for until. the action was 
commenced they had nOlhing to appear to, and as the 
second count alleges the contract to have been made in the 
foreign state whel·e the defendants are incorporated, there 
is nothing to shew why the plaintiff should not have sued 
them there within the time, and if they would be protected 
there where the contract was made, by the condition afte.r 
the lap~e of time, they would be equa4ly so hel·e. The 
fifth, sixtb, seventh, ninth, tenth and twelftJl objections 

require 
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H;48. require no further remarks: they cannot be sustained. 
The eighth objection is founded on the voluntary appear-

KETCHU)I • I d 
Il~ai"st ance of the defendants to this action, which it IS contene e 

THF.°PHOTl<Co estops them from Illeadin .... the lallse of lime, after admit-
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CO>lPANY. ting (lJy not traversing) the allegation in the second connt, 

of there being no one ill this Province IIJlon whom proces:l 
could be served for the defendants; but nothing can be 
made of this. Tile eleventh objection i~, t hat the plea should 
have stated that the cause of action did 1I0t accrue within 
a year before the commencement of the actiun and not before 
the exhibiting of ltis bill; hut there is clearly nothing in this­
the exhibiting the bill is on the record primLl facie the com­
mencement of the 'action, but where time is material the 
plaintiff may reply the process issued oefore the first day, 
or the ddendants might show prucess issued after the first 
day of the term, and have a special entry on the record tu 
that efrect: we are I herefore of opinioll that the plea i~ 

good. And this brings liS to the replication of the plailltifi' 
to this plea, and the demurrer thereto. This replication 
commences fly an admissiun in fact, that the action was not 
·~)ruught until aftt'r the expiration of twelve months from 
the time of the causes of the action accruing as stated ill 
the plea, and it then goes on to allege that 110 action could 
have been sustained within the twelve months against the 
defendants, ulliess the defendants had vuluntarily appeared, 
they being all the time a fureign corporation, haring no 
person in this Province upon whom service of process could 
ha ve been made, and there being no means by which the 
defendants could have been Inuught into Court; the 
plaintiff then avers that although he was ready and willing 
to have prusecuted bis claim within the twelve months, yet 
the defendants refused to appeal', by means whereof no 
lIction could have been sustained. The plain answet· to this 
replication is, that the premises do not WalTallt the conclu­
sion drawn fl'om them, 0" that the conclusion is not sufficient. 
Notwithstanding all that is allerred, pl'ocess milJ"ht have been 
.00 

issued within the twelve months and duly returned, which 
would have beelJloa commencement of the action in this 
Province: whelher duly served or not was nothing to tho 

purpose. 
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purposc. The plaintiff could lIevcr havc contemplatc,1 184tl, 

maintaining this action and recoverin!! in this Province, un-
~ KETCJlVI'I 

less the defendants consented [0 tlppeal'. This rcplica- .gain.! 
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dent of the other grounds of demurrer taken; and if SU, Co"r~"Y, 

und the plea stands good, judgment lIIust he for the defen-
dunts upon this demurrer. In which case, as we havc 
Lefore oLserved, it is only necessary to go into the 'luestiolll:! 
arising upon the other pleas as II matter of costs, as it 
seems to have Leen admitted on Loth ~ides that the actioll 
was not commellced within time, according tu the fifteellth 
condition; and if so, the plaintifi' could 1I0t get rid of tho 
difficulty by any amendment he cuuld make, We will ho\\-
cl'er state the opinion we have furlllcd on the othcr pleas 
nnd dUlllUrrers, on the best consilleratinn \\'e havc been 
enabled to give to them. DemurTt rs tu defendallts' p{eas-
As to second plea: the defendants ill this plea tu tbe wlh'ie 
declaration say, that after the fire, that is, on the 26th 
August, 1845, the plaintiff was required by tile defelldallt~ 
to deliver in an account in writing under his lIand,l'erified 
by his oath alld by his [lOoks of accounts allli uther propel' 
vouchers, and to permit ('xtracts and copies to I.Ic taken res-
pecting the 10RS, but tile plaintiff neglected and refused so to 
do. Now the plaintill' in his declaration has not a\'erred in any 
of the count~, that he verified the account he delil'cred in uf 
his loss byltis books of accounts and other proper t'Ollchers, or 
that he permitted extracts amI copies to be made, lJecallStl 
,this was not a necessary averment tal' him to make in the 
first instance, the tenth condition only requiring such proof 
,to he furnished in case it should be re'1'uired, and therefore 
the neglect or refusal of it in such a case made it a matteI' of 
tlefence to be pleaded; and this is just the course the defen-
dants have 'pursued. But the plaintifi' by his demurrer says 
the plea is double, because it puts in issue two facts: first, 
that he refused to deliver the accounts &c,; and secondly, 
that he refused to permit extracts &c. to be taken frolll the 
boolls. But these are only two facts tending to establish the 
same one point-the second follows from .he first, and what 
<10 they both amount to? Why, that the plaintiff has not, 

although 
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1848, although r('quested, performed that part of tile tenth condition 
which he was bound to do if requesteQ-namely, to deliver 

KETCHUlr 
no-ninat in an account verified by his books of accounts and other 

THE,oPROTEC' vouchers, and permit copies and extracts of such books ancl 
TION NSURANCF. 

(;OMPANY, voucher~ tu ue tal,en,. The plaintitT might if he pleased 
have traversed the whole request as uroadly as it is laid, ancl 
the defendants would be uound to pruve it; 01' the plaintiff 
might plead perfol"lnance of what it is alleged he was re­
quested to do, and the proof would lie on him. If the proof 
in both cases lay on the defendants there might be some rea­
son in the objection, but not DS the matter stands. Suppose 
the request were pnt in two pleas instead of one, the finding 
of an issne on either in fa\'or of the defendants wouLd defeat 
the action; but the finding of one 1"01' the plaintiff would not 
ue important if the other was found against him. True, he 
might have different issues on the two pleas-he might plead 
performance as to the verification of ilis account by his books 
and vouchers, and traverse the request to permit copies and 
extracts; but this would impose a less burthen of proof 
on the defendants than is now done, and would be rather 
advantageous to the defendants than otherwise. The per­
mitting copies and extmcts to be made seems so intimately 
connected with the exhibition of t he books and vouchers by 
way of preliminary proof, that we can hardly suppose one 
would be required and the other omitted, 01' one pel'formed 
and the other refused: they appear to us properly to form 
the matter of one plea, and the plea therefore not objec­
tionable on the ground of duplicity. lVe think also there is 
nothing in the second ground of demurrer, as the require­
ment is alleged to have been made aftcr the fire, with a day 
and place mentioned when and where the request was made, 
under a videlicit (which is according to the form of such a 
plea, given in Chitty). The thil-d, fourth, fifth and sixth 
grounds of demurrer. appear to us equally unsustainable, as 
not founded upon any precedeut or authority in pleading. 
We therefore think this plea is good, and judgment should 
be for the defendants on this demurrer. As to the third 
plea, which is also to the whole declaration, it is simply 
that the plaintiff was not interested in the goods &c. 

insured 
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insureu to tlte wlwle amount inffltred tltereof4., Ilnd we think this 1848. 

plea bad in not adding after the words, "to the amount of K>lTCHUM 

" monies insul'cd thereon," the words" or any I)art thereof," against 
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sUI'ed, he was entitled to rccoveT to the amount of loss he COMPAH. 

sustained by virtue of such interest. 'l'he traverse therefore 
by this plea is c1eal'ly too large, and is in fact immateria.l ; 
and therefore we think that judgment should be for ,.he 
plaintiff on this demurrer. As Co the sixth, thirteenth, 
eighteenth, I wenty fifth and thirty first pleas, pleaded res-
pectively to the first, second., third, fenrth, and fifth eounts 
of the declaration separately-they are al,1 similar t", each 
olher, and the questions arising on the demufl'ers to each of 
them are I he same, and the' Jecision of one will govem 1111. 

The first count in the declaration avers a performanee by the 
plaintiff of all the acts (stated in derail) whieh the tenth 
condition requires to be performed by the plaintiff to give 
him a right of action, withQut any request by the defendants, 
and the sixth plea, which is to this cOllnt, in the first plaee 
tral'erses tbe performance of 1111 those acts, detailing them 
in the very language of the declaration; and this, i~ is 
contended by the plaintiff', in support of rhe first ground ('If 
demurrer, to be duplicity, because a U'S'I'el'se of anyone of 
those acts would be in' itself an answer to the action, the 
pi<lintiff being bound to perform the whole to' gi.ve him the 
right. NolV this is true; but wbat is the main point that 
all those sepal'ate aets al'e to estabfish? It i! the right of 
action by II fulfilment of the tenth condition. The dettm-
uants say to plaintiff, You are hound; ra perform all the ads 
wbich the tenth condition requires, ami our defence is, YOll 

have not done any of them; bllt as this, is a'll a'Ction of co-
venant under seal, we ca,nnot plead the general i8sue as in 
other actions, and so put the whole, at issue; but we havo a 
I\ight to say by traversing them in detail, you have not pel'-
fOl'med any of them, by which we· will put you to prove them 
ail. And this the defendants have a clear right to do ; for 
if vbey pleaded, the non performance of anly one or two'of 
those acts, they would' a'Clmit bY'lueh a plEnfthe performance 
of all the rest, aud their defimcewould then turn only upon 

the 
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the nel furlll<lnce of tho~e one or two Hcts, when in filct the 
pllli;,titl'is !'ound (0 shew that he has pel formed the whole 
before he bl'ing~ his action; and it is no answer to say, the 
defendants may traverse them all separately in separate 
pleas, f(Of hy the cOlllmon law he is not entitled to plead se­

veral pleas-it is olily under the ,tat ute thi" right is given, 
and then only with the leave of the Court; but at comlllon 
law the defendants have a right to pllt in issue hy the same 
plea every thing that is n-ecessary to the plaintiff's primafllcie 
I ight of act ion, which in other ad iuns the plea of the genera I 
;,:,;ue does, !'ut in covenant, a~ there is no general issue ad­
lIli,siule, the cefendants lIlust separately traverse all the 
allegations in the plaintiff's declaration whicl, are requisitu 
to ,hew their rig lit-if they mean to put them all in issue, 
'Ve at fi,."t ha,1 ~O"le douuts 011 loolting at this plea, whe­
ther the ohjection fur dLlplicity IniS not sustainable, but 
Oil looking into the authorities we incline to think it is not. 
The defendants then, after traver~ing all the allegations in 
the first COUllt of the ueclaration a;; to the perfurmance of the 

tenth condition, go on to state that although tbe plaintiffdi,1 
deliver in an account nnd declaration on oath, a,,11 a certifi­
cate cf Scovil, yet he difl not duly, properly 01' reasonably 
prove his loss &e, according to the tcnlh condition; and tbis 
tbe plaintiff contends, in the seeoll'! ground of demurrer, i~ 
ambiguou;;, as it does not shew in what respect the proofw3s 
defective; but the defendants hal'e, in the previous part of 
the plea, in express terms uenietl ill the language of the 
condition itself, that the plaintiffdeliH:red in such anaccollnt, 
ueclaration and certificate as that condition requil'es, and 
t he subsequent part of the plea merely amollnts to an 
adllli"ion that some account, declaration and certificate 
were delivered, but not conformable thereto; ana this raises 
the question to be tried, whether they were according to 
that condition 01' not, upon which there is not bing to prevent 
the plaintilr taking issue, If indeed the plaintiff was at 
liberty to reply a waiver or othel' excuse fol' not pm-forming 
any of these particulars required by the tenth condition as 
prclimenary to the action, there might be some reason fOl' 
~eparate pleas, but a3 he alleges pcrformanee of the whole, 

1\ 
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a waiver or excuse of any part would be a departure, and 1848. 
vitiate the replication. The form of the plea is cCl'lainly KETCHUM 

singular, but it is copied exactly from Cltitt!/, and when a~ain$t 
'd ti i' I b" I b' I THE PROTEC-exam me seems ree lrom t le 0 JectIon ta ,en: we till, TION hSURANCS 

thel'efore the judgment should be for the defendants on this CO>lUNY, 

demurrel', and alllO on the demurrer to the thirteenth, 
eighteenth, twenty fifth and thirty first pleas. Then as to 
the seventh, fourteenth, nineteenth, twenty sixtb and thirty 
Ilecond pleas, pleaded respectively to the first, second, third, 
fourth and fifth counts of the declaration separately, they 
being all the same, the decision upon the demurrer to one 
will dispose of all. The ground of demurrel' is duplicity, 
in this, that it first traverses the allegation in the declara-
tion of the delivery of the account of loss; second, it also sets 
up fraud: either of which would be a good defence; but the 
gist and point of this plea is ft'aud only, and the traverse of 
the delivery of the account of loss is in conjunction with and 
in support of the charge of fraud; for this allegation in tbe 
declaration is intended to shew a compliance in that respect 
with that part of the tenth condition. Now the account re-
quired by that condition is a true and conect account, and 
if there is any fraud in taking it, it is not a delivery of an 
account according to the terms of that condition. If there-
fore the defendants hall not traversed that allegation in the 
declaration in order to set up fraud, it would have stood as 
admitted in the pleadings that the plaintifi'had complied with 
that part of the condition, which would have been inconsistent 
with the subsequent part of the plea alleging fralld in ma-
king up that aeconnt. The defendants therefore have very 
properly traversed the delivery of such an account as is al-
leged in the declaration, which they explain by saying that 
in the claim made for the loss by the plaintiff, there appeared 
fraud in taking the account &e. within the true intent and 
meaning of the tenth condition; and this plea agrees with 
Ihe forms given in Chitty, although it is true no case has been 
cited, nor can we find any, where these particular forms have 
nndel'gone any judicial investigation. As to the eighth plea, 
which alleges false swearing in the declaration !Ilade by the 
plaintiff' on oath, to wit, in the statement A. annexed to the 
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declaration, without expressly al'erring that any such state­

ment was annexed, or saying when, wllcre, and bcfore wholll 

the oath was matle, or in what particular part of the slate­

ment; we thirai" to say the least, that it is so \'ery doubtful, 

that we are not prepared to pronounce in its favour; 

probably had it been material, we should have suggested an 

amendment, as the tlefects are all such as could probably 

have been supplietl: as now advised 0111' judgment will be 
for the plaintifF on the demurrer to this plea, L!1Il1 also on the 

demurrer to the sixteenth, twow), fourth, twenty eighth and 

thirty foul·th pleas, which arc tiimilar. For the same 01' 

similar reasons, the ninth, fifteenth, twentieth, twenty 

seventh anti thirty thirtl pleas are objectionable, and ollr 

judgment also !Ilust be for the plaintiff on the several 

tlemurrcrs to tllese pleas, The tenth, seventeenth, twenty 
secontl and twenty ninth ple'ls, pleadell respectively to the 

first, second, third, fourth and fifth COUllts separately, are, 

we are clearly of opinion, all batl, for the reasons mentione(1 

in the first gl'ouII.t taken in support of the respective lle­

mnrrcrs to these [lIcit:;, The i,sue tendered by each is 

certainly too large, and docs not go to the \,"hole canse of 

action, uut merely to the U 1110 II lit of the plaintilT's loss, which 
is a matter of evidel1l:e Cor a jury, awl though the plaintiff 

may not have sustaincd it loss to the extent alleged in the 
declaration, yet. he is entitled ttl recc.rer to the extent he 

may pro,-e; alit! t!tcrer'ure we think jUdglllClit IlJU"t be for 

the plaintiff' 011 these demurrers also. Thi; disJlo,,(;~ of all 

the demurrers to the sevel al pleas; and the result is, that 
judgment \\ ill ue eutered for the plaintiff on the dplll11 l'I'er, to 

the third, eighth, ninth, teuth, eleventh, fifteenth, sixteenth, 

seventeenth, twentieth, twenty first, twenty second, twenty 

'l'venth, twenty eighth, twenty ninth, thirty third, and thirty 

fourth pleas; and for the defendants on the demurrers to 

the seeontl, sixth, seventh, thirteenth, fourteenth, eighteenth, 

nineteenth, twenty fifth, twenty sixth, thirty first, and thirty 

second pleas. This case, whieh has been argued on both 
sides with much ability, and we may add also with IIlllch 

precision and conciseness, has presented a nlll11bel' of points 

OR a very interesting subject; in regard to which there are 

many 
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lIIany similar co:!tracts continllally entered into in this and ]848, 
other cOllntl'ies. It is therefore of great importance in its KETCIJU>f 

general result, as well as in its effect on the present claim, against 

1 d h ' 'II d 'I THEPROTEC t may serve, an we ope It WI ,to raw attention to t Je TION INSURA'", 

very parlieulal' clauses and conditions contained in fire insu- CO".A .... 

rance policies, which are often not thought of until a case 
arises which calls tltem into action, We should have fell 
much aided had any decision occurred 01' been brought IIndf'l' 
0111' notice, where similar questions had corne under disclls-
sion in any of the Courts of the United States, as those Courts 
generally are governed by the same principles of pleading-
alld evidence as ouri lire, The point on which the case 
mainly rests, namely, as to the time in which the aClion must 
be LHought, seems to us abulldantly clear. There may 
perllU[Js be douuts as to some of the other points-to which, 
had the validity of the claim depended on them, we might 
ha\'e thought a longer consideration advisaule; but we have 
not felt justified in delaying our judgment when we are sa-
ti;ficd the action cannot be supported, e~peciall)' as I herc 
nrc several issucs ill fad on the reeol'll, the trial of which i, 
t h"""by rendered unllcce~sarr, 

1-:;\1) (II TltINI'l'Y TEID!. 




