
REVIEW 

OF'!' H E 0 P I ~ ION 

OF 

JUDGE CO\VEN, 

OF 

THE ~n)RL~IE l'OCRT OF THE STATE OF ='lEW YORK, 

IN 

THE CASE 01<' ALEXASDER lUcLEOD. 

BY A CITlZEX OF l'iEW HIla;: 

W ASHINGTO:\', 

l'RIl\TED BY THOMAS ALLEN. 

18H. 





TO 

THE nON. DANIEl, WEBSTER, 

Tlie following Review of the Opinion of Jndg-e (;"WE\:, of the "'1-
preme Court of the Sial" of :'i,'\\' York, in Ihe ca,,~ of 'Ilf (,Clulf r 

JlcLr'uti, is re.pl'ctflllly inscrihrd, Ily 

A CITIZEN or NEW YOHK. 





REVIEW, &c. 

The importance of the questions involved in the opinion delivered by 
Judge COWEN, of the Supreme Court of the State of New York, in the 
case of Alexander McLeod, and the erroneous principles of national law 
put forth in that opinion, seem to require that the true doctrines involved 
in the case should be placed in a correct light before the country. To 
that end, we have ventured to embody the result of our examination of 
the subject in the following review of Judge COWEN'S opinion. 

The opinion is deficient in methodical arrangement of thp several po
sitions taken and maintained by the Judge; and this confusion is increas
ed by a badly arranged citation of authorities, and a rambling mode of 
discussing the subjects. It is also much too long; being nearly double 
the length required to discuss the matters really in issue, e,·en in Judge 
COWEN'S mode of discussing them. Why, for example, go through 
with an examination of the question whether our courts have jurisdic
tion, and a right to try a foreigner for a crime committed within our 
State, and quote the authorities bearing upon the subject to prove the 
jurisdiction, when not a person, lawyer or layman, en'r doubted it! and 
when the Judge himself finally says, "want of jurisdiction has not been 
put on the ground that McLeod was a foreigner." 

The other branch of the question of jurisdiction, discussed at great 
length by the Judge, seems to us an equal waste of labor and learning_ 
As we understand it, the case of McLeod does not involve any 'lllestion 
of jurisdiction: for it must be conceded that our courts ha\'(' jurisuiction 
-over all cases of murder committed within the boundary of our Slate. 
McLeod's case presents for consideration-not a question of jurisdiction, 
but a question of guilt or innocence; whether the homicide with which 
he is charged be a crime according to the law of nations. 

If a sheriff should, in pursuance of a sentence, hang a person con
victed of murder, and after the exeClltion it should be ascertained that 
the person executed was innocent, and a grand jury should thereupon 
indict the sheriff for·the murder of the person executed, the sheriff could 
.not interpose an objection to the jurisdiction of the comt, but would 
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rely for his defence and justification upon the ~act of a convicti~n. by. a. 
court of competent jurisdiction; thereby showmg that the homIcIde In 

him was not a crime. 
So also if a soldier should be tried by a court-martial, and sentenced· 

to be shot; and, after his execution, those engaged in it should be in
dicted for murder; their defence would not be a want of jurisdiction in 
the State court, but a justification before that court, under a regular court
martial, conviction and sentence, thereby showing that the homicide was 
not a I\lurder. 

Suppose, after the peace with Great Britain, a British soldier had come 
within our State, and had been arrested and indicted for murder com
mitted in the attack on Buffalo during the war; he would not think of 
raising a question of jurisdiction in the court, but would rely on the 
law of nations to justify the homicide, and relieve him from the charge 
of crime. Indeed, whenever a question of the jurisdiction of a court is 
raised, it necessarily admits the charge or claim prefelTed. The plea to 
the jurisdiction is one of confession and avoidance; surely the counsel 
of "HcLcorl never intended to admit, for a moment, the crime of mur
der, with which he was charged, and seek to escape its consequences by 
alleging that the court had not jurisdiction over the offence! In this 
part of the opinion, therefore, we think the Judge must have been fight
ing a shadow of his own casting. 

There is, also, another part of this opinion, and no inconsiderable part 
of it, that appears to be a waste of learning and authorities. It is that 
part in which the Judge proves, beyond question, "that every voluntary 
entrance into neutral territory, with hostile purposes, is absolutely un
lawful;" yet, after an elaborate discussion of this question, a citation of 
authorities at great length to prove the unlawfulness of the violation of 
our territory by England, the Judge says, "that the act was one of mere 
arbitrary usurpation; was not denied on the argument j nor has this, 
tltat I am aware oj, been denied by anyone except England herself." 

We concede that the authorities cited show that the hostile attack up
on the Caroline, and the violation of our territory, was unlawful; that 
is, without adequate cause; but not one of all the authorities which pro
nounce a violation of territory unlawful, denounce upon the military of 
the nation, under whose authority it is done, any personal penalty. 

If we examiue history, we shall find that quite as many wars have 
been commenced without, as with adequate cause, when tested by the 
general reason and sense of mankind; yet no one ever thought of 
making that the test of the impunity belonging to the military engaged. 
Such a test can only be applied to controversies between individuals, .. 
where there is a common arbiter or judge to decide; never between na-
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tions, who admit no judge but themselves. The argument, therefore, 
on the side of McLeod, is not at all weakened by not denying that the 
attack was unjustifiable on the part of his nation. 

In the examination of this subject, we shall concede what has never 
been denied, and what has taken so much of this learned opinion to 
prove, to wit: that a foreigner is liable t~ be tried by our courts for 
crimes committed within the State; that the courts have jurisdiction in 
all cases of murder committed within the State; and, for the sake of the 
argument, that the hostile expedition, in which the Caroline was burn
ed, and Durfee killed, was an unlawful violation of our territory. 

We proceed, then, to the discussion of the main question involved in 
this case, to wit: whether McLeod is entitled to the impunity of a 
soldier in time of war. 

The points sought to be established by the affidavit of .WcLeod, are 
thus concisely stated by Judge COWEN: 

" That the Niagara frontier was in a state of war against the contigu
ous province of Upper Canada; that the homicide was committed by 
McLeod, if at all, as one of a military expedition, set on foot by the 
Canadian authorities to destroy the boat Caroline; that he was a British 
subject; that the expedition crossed our boundary, sought the Caroline 
at her moorings in Schlosser, and there set fire to and burned her, and 
killed DUifee, one of our citizens, as it is lawful to do in time of war.'" 

From such a state of facts Judge COWEN takes his position in rela
tion to the rights and liabilities of England and her military, as follows: 

" I deny that she can, in time of peace, se\ld her men into our territo
tory, and render them impervious to our laws, by embodying them and 
putting arms in their hands. She may declare war; if site claim tile 
benrifi,t of peace, as both nations have done in this instance, tlte moment 
any of her citizens enter our territory, they are ascompletely obno.7:ious 
to punishment, by our law, as if they had been born and always resid
ed in this country. 

"I will not, therefore, dispute the construction which counsel put 
upon the language or the acts of England. To test the law of the tran
saction, I will concede that she had, by act of Parliament, conferred all 
the power which can be contended for in behalf of the Canadian author
ities, as far as she could do so." 

This, we confess, is meeting the question boldly; and we acc!'pt, for 
the sake of the argument, and for the present, the concession of the suffi
ciency of the power conferred on the Canadian authorities. Before we 
leave the subject, -however, we will dispense with this concession, and 
establish the sufficiency of this power, by the most clear and conclusive
authorities. 

Upon the question as before stated by Judge COWEN, he applies t~ 
it the law of nations, as follows: 
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"To warrant the destruction of property, or the taking of life, on the 
ground of publ~c war,.it must be what. is c~lled lawful war by the law 
of nations' a thmO" which can never eXist without the actual concurrence 
of the wa;-maki;:'g power. This, on the part of l!J.e United States, is 
Congress: on the part of England, the Queen. A state of llea~e aI?d 
the continuance of treaties n:ust be presumed by all courts of Justice tI!1 
the contrary be shown; and this is a presumptio juris et de jure, untd 
the national power of the wuntry in which such courts sit, officially de
dares the contrary." 

Now the entire error in the opinion of the Judge arises from the erro-
neous principle of international law which he here lays down. . 

All will agree that the war which affords impunity to those engaged 
in it, must be a lawful war. But by the term lawful war is not meant 
a "solemn and formal war" only; on the contrary, it comprehends eve
ry description of war, except hostile expeditions set on foot for purposes 
of plunder and pillage, without any apparent cause. 

Rutherfordl says: "If one nation seizes the goods of another nation 
by force, upon account of some damage, &c. such contentions by force 
are /·eprisals. There may be likewise otlter acts of hostility between 
two nations, which do not properly come under the name of reprisals, 
such as the besieging each other's towns, or the sinking of each 
other's fleets, whilst the nations in other respects are at peace with one 
another. These are public wars, bee-ause nations are the contending 
parties. But as they are confined to some particular object, they are of 
the imperfect sort," &c.-B. ii. 9, s. 10. 

In opposition to this authority, it will be seen that Judge COWEN starts 
with the proposition that, so long as the entire peace of the two nations 
is not broken up-in other words, until Congress shall declare war against 
England, or the Queen of England against us, there cannot be a state 
of war that will warrant the destruction of property, or the taking of life 
in conflict, on either side. To controvert this proposition, we bring not 
only Rutherforth, as above cited, but Valtel, in language if possible still 
more explicit.-B. iii, c. 4, §67. 

" A war lawful and in form, is carefully to be distinO"uished from an 
u?lawful. war entered ~n without any form, or rather f;om those incur
SIOns whzcl! are. com~mtted either lI'ithout lawful authoritv or apparent 
caus~, as h~ewzse Wzt/lOlIt formalities, and only for havo~ and pillage. 
GrotIUs, b. 1lI, chap. 3, relates several instances of the latter. Such were 
the .wars of the Grandes Compagnies, which had assembled in France 
durmg the wars with the English; armies of banditti which ranged 
about ~urope. purely for spoil and plunder. Such were the cruises of 
FtibustJers, wIthout ~oll'mission and in time of peace; and such in gene
ral are t~e dej)redatlOlls of ~Irates. 'I.'o the same class belong almost 
all the expeliItlOns of the AfrIcan corsaIrs, though authorized by a sove-
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'reign, they being founded on no apparent just cause, and whose only 
motive is the avidity of captures. I say these two sorts of wars, lawful 
and unlmoful, are to be carefully distinguished; their effects and the 
rights arising from them being very different." 

Here we have Vattel, distinguishing all the hostile collisions of na
tions into" two sorts of wars j" the one sort being undertaken" wit/tout 
apparent cause," and for" Iwvoc and pillage," and all that do not come 
under this head being of the other sort. Having thus divided wars into 
" two sorts," the one he calls unlawful war, the other lawful war. 

Vattel does not, like Judge COWEN, call all wars unlawful that are 
not formally and solemnly declared by the "war-making power" of a Go
vernment, but he pronounces all hostile attacks lawful wars, if made 
with lawful authority, and for" apparent cause," and not for "pillage 
and /tavoc." 

Chancellor Kent, too, admits that a formal declaration of war is not 
essential to make the war lawful. All that is required to make a 
lawful war is, that the hostilities be authorized by the proper authori
ties.-l Kent Com. 54. 

"Since the time of Brinkershoock, it has become settled, by the prac
tice of Europe, that war may lawfully exist by declaration which is 
unilateral only, or without a declaration on either side. It may begin 
with mutual hostilities. In the war between England and France, in 
1778, the first public act on the part of England was recalling its Min
ister; and that single act was considered by France as a breach of the 
peace between the two countries. There was no other declaration of 
war, though each Government afterwards published a manifesto, in 
vindication of its claims and conduct. The same thing llIay be said 
of the war which broke out in ] 793, and again in 1803, and indeed in 
the war of 1756. Though a solemn and formal declaration of war, in 
the ancient style, was made in June, 1756, various hostilities had been 
carried on for a year preceding." 

In the same explicit manner Ruthelforth speaks, denying the neces
sity of a declaration of war to make the war lawful: 

" The only real effect of a declaration of war is, that it makes the 
war a general one, or a war of one whole nation against another whole 
nation; whilst the imperfect sorts of war, such as reprisals, or acts of 
hostility, ,are confined to particular persons, or tlLings, or places."
Ruth. B. 2, ch. 9, sec. 8. 

Thus, it will b~ perceived, a lawful war may be commenced with
out any formal declaration, and it may be manifested by an act of hos
tility, without any previous notice; and whether the war becomes a 
general one or an imperfect war, depends upon the extent to which 
hostilities are carried. It will always be a lawful war, if the hostili-
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ties are authorized by the proper authority, and are not mere wanton 
depredations, without any apparent cause. 

These questions do not depend entirely upon the opinions of ele· 
mentary writers upon national law. They have been illustrated by 
judicial decisions, in cases of hostilities upon the ocean.-l Dodson's 
Admiralty Reports, 247. 

A declaration of war was issued by Sweden against Great Britain, 
on account of the encroachments of the latter upon her lights as a neu
tral nation. It was contended before Sir William Scott, that the two 
countries were not, in reality, in a state of war, because the declaration 
was 1II1i/fllaa! only. "I am, however, perfectly clear," says Sir wil
liam Scott, "that it was not less a war on that account; for war may 
exist without a declaration on either side. It is so laid down by the 
best wrikrs on the law of nations. A declaration of war by one 
countrr only is not, as has been represented, a mere challenge, to be 
accepted or refused at pleasure by the other. J t proves the existence 
of actual hostilities, on one side at least, and puts the other party also 
into a state of war; though he may, perhaps, think proper to act on 
the defensive only." 

The same principle of impunity applies to hostilities upon the land or 
B'a. 'When they are wallton and malicious, and for plunder and spoils, 
at sea, they are called piracy. Hostilities by land, from similar motives 
and for like objects, are called robberies. Decisions, therefore, in rela
tion to hostilities at sea, and the impunity or liability of vessels and 
crews, furnish the rule of impunity or liability to be applied to the mili
tary, in cases of hostilities upon land. 

11 JVheaton, 41, Story says: "A piratical aggression by an armed 
vessel sailing under the regular flag of any nation, may be justly sub
jected to the penalty of confiscation for such a gross breach of the law 
of nations. But every hostile attack, in a time oj peace, is not neces
sarily piratical. It may be by mistake, or in necessary self-defence or 
to l-epel a supposed meditated attack by pirates-it may be justifiable 
and then no blame attaches to the act; or, it may be without just ex~ 
cuse, and t.hen it carries responsibility ill damages. If it proceed fur
ther; if it be an attack from revenge and malignity,jrom gross abuse 
~j power and settled purpose oj mischief, it then assumes the character 
~f a private unauthorized war, and may be punished by all the penal
ties which the law of nations c.an properly administer." 

The same plinciple is recognized in 1 Kent's Com. 188: "An alien 
'Un~er the sanctiOl~ of a n~tional ~ommission, cannot commit piracy 
whtle he pursues hts autllOnty. HIS acts may be hostile and his nation 
responsible for them. They may amount to a lawful c~use of war but 
they are never to be regarded as piracy." ' 

HolY perfectly does this principle cover the case in question. The 
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attack 'upon the Caroline was hostile and unlawful, and the British 
nation must be held responsible for it. It amounts to a lawful cause 
of war; but those engaged in it, acting under lawful authority, can 
never be regarded as robbers or plunderers, or liable to be punished 
criminally. 

This principle has been fully recognized in the judicial decisions of 
the English courts. "Ve have not the case at hand as reported, and 
therefore avail ourselves of it as extracted by Chancellor Kent.-l Kent 
Com. 190: 

"In the English admiralty, in 1801, it was contended that the 
capture and sale of an English ship, by Algerines, was an invalid 
and unlawful conversion of the property, on the ground of being a 
piratical s{'izure. It was, however, decided, that the African States 
had long acquired the character of established Governments, and that 
though their motives of justice differ from those entertained by the 
Christian Powers, their public acts could not be called in question; and 
a derivati\'e title, founded on an A~gf'rille capture, and matured by a 
confiscation, in their u'ay, was good against the original owner."-Citing 
The Helena, 4 Rob. 3. 

Shall it be said that an English court has held an Algerine capture 
lawful, because made under the sanction and authority of that Govern
ment; and a title thus acquired valid against the original English owner 
of the captured vessel; and yet the Supreme Court of New York de
cide that a hostile attack upon us, made (not without apparent cause) 
under the sanction of the British GO\'crnment, shall not protect the 
military engaged in it from the punishment due to cold-blooded mur
der! 'We regret to say it has been so said and decided. 

The decisions of the courts of England and the L'nited States, in re
gard to the impunity of vessels and crews when acting under the au
thorityof their Governments, are decisions merely carrying out principles 
long since adopted by the most approved elementary writers upon na
tionallaw, and giving to those principles the authority of solemn adju
dications by the highest judicial tribunals of the world. 

These elementary writers, when speaking of war generally, and more 
particularly in reference to hostilities upon land, hold that witene\"er the 
hostile attack is made under the authority of Government, it becomes an 
affair between the two nations, and no individual responsibility rests up
on the actors. 

Thus, Vattel, sueaking of war that is U1~jUSt on the part of the sove
reign who waged it, but lawful, because not without apparent cause, 
and not for havoc and pillage, says: 

"But as to the reparation of any damage-are the mili~ary, t~e. g~n
~ral officers and soldiers, obliged, in consequence, to. repalf the Ill)UneS 
which they have done, not of their own will, but as mstl'uments 111 th~ 
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hands of their sovereign!" " It is the duty of subjects to suppose the 
orders of their sovereign just and wise," &c. When, therefore, they 
have lent their assistance in a war which is afterwards found to be un
just, the sovereign alone is guilty. He alone is bound t.o repair the in
juries. The subjects, and in particular the military, are mnocent; they 
have acted only from a necessary obedience." "Government would 
be impracticable, if every one of its instruments were to weigh its com
mands," &c.- Vattel, b. iii, c. 11, sec. 187. 

"Nothing of all this takes place ill a war void of form and unlawful, 
more properly called robbery, being undertaken ":Dithout right-without 
so much as apparent cause. It can be productive of no lawful effect, 
nor gi\"e any right to the author of it. A nation attacked by such sort 
of enelllies, is not under any obligation to obselve towards them the 
rules of war in form. It may treat them as robbers."- Vattel, b. 3, c_ 
4, § G::I. 

Thus we have "these two sorts of wars, lawful and unlawful," car
ried through by Vattel to their consequences; and all persons engaged 
are entitled to have "observed towards them the rules of war ," except 
those engaged in "incursions committed without apparent cause, and 
only for havoc and pillage." 

The same position in regard to the immunity of soldiers is also main
tained by Rutherforth : 

"The external lawfulness of what is done in a war, in respect of the 
members of a cidl society, extends to public wars of the imperfect sort, 
to acts of reprisals, or to other acts 0/ hostility, ~·c.-B. ii. c. 9, s. 15. 

And again he says: 

":"either the reason of the thing, nor the common practice of nations, 
will give them any other illlPullity. or allow them any otherwise to ob
tain property in 1111l1t is taken, where war has been declared, than in 
the less solemn kinds of war, which are made without a previous decla
ration," &c. " In the less solemn kinds 0/ war, what the members do
who ad under the particular direction and authority of their nation is 
by the law ?f nations,no perso,,!al crime in them; they cannot, th~re
fore, be pumshed consistently With the law, for any act in which it con
siders them only as the instruments, and the nation as the agent."
Idem, b. ii, c. 9, s. It'. 

We here leave this branch of the case, believing that our readers, from 
our citation of authorities, must be satisfied that, if the expedition in 
which Jlf,:Leod is said to have been engaged, was executed under law
ful authority, he was guilty of no personal crime in the violation of our 
territory, the destruction of the boat, or the death of Durfee. 

We now proceed to show that the hostile attach took place under 
lawful authority. . 

It should be borne in mind that Canada is separated from its mother 
country by an ocean of three thousand miles. That a revolution was 
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attempted in Canada, and the disaffected of the colony had not only 
the sympathy of our people generally, but were, to a great extent, coun
tenanced and succored by our citizens residing upon the borders. 

Under this state of things, the British Government gave orders and 
authority to the chief officer in Canada for his instruction and guidance 
in meeting the difficulties then presented and anticipated. 

Not being able to foresee what might take place, the authority was
made as general as the nature of the case would admit, and the exi
gencies seemed to require; and was, no doubt, intended to vest in the 
chief officer in Canada power to do whatever the home Government 
would have done under like circumstances. He was, says the British 
Minister, "empowered to take any steps, and to do any acts, which 
might be necessary for the defence of her Majesty's territory, and for 
the protection of her Majesty's subjects." 

This is a power most general and extQllsive in its terms. The ob
ject is, "the protection of her Majesty's telTitory and subjects." To 
insure this end, the Canadian officer is authorized to do any act neces
sary for this protection; and this necessity must, in the nature of 
things, depend upon the judgment and discretion of that officer. The 
authority does not limit the officer to any specified measures, or confine 
his acts to the Canadian territory. As England might, in defence of 
her Canadian subjects and territory, authorize a hostile attack upon the 
Caroline, under such circumstances as presented themselves to the Ca
nadian authorities, it would seem to follow that the Canadian officers· 
had power, under their orders, to do the same thing. 

By saying that the sovereign of England might authOlize such a 
hostile attack as was made on the Caroline, we do not intend to say it 
would be an attack that could be justified to the world. We only 
intend to say that it would be so far justifiable or excusable as to fur
nish impunity to the military acting under such an order. 

But have we a right to scrutinize and limit an authority of this kind. 
whilst England sanctions the act done under it, and when the object 
and effect of such limitation is, to make murder of an act, which, 
under a liberal construction of the power, would render the accused 
innocent of the slightest crime? 

We think the construction which we give to this power receives con
firmation from Burlimaqui, pt. 4, cit. 1, sec. 4. Speaking of the 
power of magistrates or generals, this author says: "They cannot 
lawfully undertake any act of hostility of their own head, and without 
a formal order of the sovereign, at least reasonably presumed, in con
sequence of particular circumstances." 

But England approved this act, by not immediately disclaiming i~, 
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by knighting Mac Nab, the chief projector of it,· and has since officially 
recognized the attack as one embraced within the powers conferred 
upon the Canadian authorities. Mr. Fox, the British Minister, in a 
communication to our Governlilent, says: 

" The transaction on account of which McLeod has heen arrested, 
and is to be put upon his trial Waf, a transaction of a public character, 
planned and executed by persons duly empowered by ~er M~.iesty's 
colonial authority to take any steps and do any acts which 11lIght be 
necessary for the defence of her Majesty's territories and for the pr?tec
tion of her Majesty's su~iects; and that, consequently, those subJects 
of her Majesty who engaged in that transaction, were performing afo! a~t 
of public duty for which they cannot be made personally and mdl
vidually answerable to the laws and tribunals of any foreign country." 

But Judge COWEN denies that an approval by the British Govern
ment can, in any way, operate to screen McLeod from the punishment 
due to the crime of murder, :wr the part he is supposed to have taken in 
the attack. To maintain this position, the learned Judge goes into an 
elaborate citation of authorities, which, to avoid the appearance of in
justice towards him, we here transcribe: 

"An order emanating from one of the hostile sovereigns, will not 
justify to the other every kind of perfidy. The case of spies has been 
already mentioned. An emissary sent into a camp with orders to cor
rupt the adverse general, or bribe the soldiery, would stand justified to 
his immediate sovereign.- Vattel, b. 3, ch. 10, sec. ISO; though even 
he could not legally punish a refusal. In respect to the enemy, orders 
would be an obvious exress of jurisdiction. 

"The emissaries sent by Sir Henry Clinton, in 1781, to seduce the 
flOldiers of the Pennsylvania line falling into the hands of the Ameri
cans, were condemned and immediately executed. 4 Marsh. Life of 
Wash. 366, 1st edt. Entering the adverse camp to receive the treache
rous proposition of the general is an offence much more venial. It is 
even called lawful in every sense as between the sovereign and em
ployee. VaUeZ, b. 3, ch. 10, §181. Yet in th~ case of Major Andre, 
an order to do so was, as between the two hostile countries held to be 
an excess of jurisdiction. ' 

"These c?Bes are much stro~ger than any which can be supposed 
betw:een natIOns at peace ... In tune. of w.ar,. such perfidy is expected. 
In time. of peace, every ~Itlzen, while WithIn hiS own territory, has a 
do~ble nght to suppose himself secure; t~e legal inviolability of that 
ter~:tory, afo!d.the solemn pledge of ~e foreign sovereignty_ 

'rhe ~lstInctlO~ .that an act vahd as to one may be void as to ano
ther IS entirely famIliar. A man who orders another to commit a tres
pass, or approves of a :resspass alre~dy .committed for his benefit, may 
~e ??und to protect hiS servant, ',:h~le It would take nothing from the 
liabilIty of the servant to the party Injured. As to him, it could merely 

* Burlimaqui seems to consider such an act of the subordinate officer approved unless 
the sovereign offiCially discIGims it.-Burl. pl. 4, cII. 3, StC. 19, quoted at length he;eafter_ 
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~~ve the effect of .adding. another defendant, who might be made 
.Jomtly ?r severally lIable WIth the actual wrong-doer. A case in point 
IS mentIOned by Vattel. b. 3, ch. 2, § 15. If one sovereign order his 
recruiting officer to make enlistments in the dominion of another in 
!ime of peace between them, the officer shall be hanged notwithstand
mg the order, and war may also be declared against the offending 
f!overeign.- rid. a like instanceid. b_ 1, ch. 6, § 75. 

" What is the utmost legal effect of a foreign sovereign, approvinO' of 
the crime his subject committed in a neighboring territory? The "'ap_ 
proval, as we have already in part seen, can take nothing from the 
criminality of the principal offender. Whatever obligation his nation 
may be under to save him harmless, this ('all be absolutely done only 
on the condition that he confine himself within her territory.- Vattet, 
b. 2, ch. 6, § 74. Then, by ref\l8ing to make satisfaction, to furnish, 
or to deliver him up, on demand from the injured country, or by ap
proving the offence, the nation, says Vattel, becomes an accomplice.
Id. § 76. 

"Blackstone says, an accomplice or abettor; (4 Com. 68;) and 
Ruthelforth, still more nearly in the language of the English law, an 
accessory after the fact.-B. 2, cit. 2, § 12. No book supposes that 
such an act merges the original offence, or renders it imputable to the 
nation alone." 

The rights and duties of nations are not, in general, happily illus
trated by reference to the rights, duties, and liabilities of individuals. 
In relation to the case of trespass, put by the Judge, we agree that the 
effect of another person's approving it might make him a trespasser also, 
and would not discharge the liability of him who actually committed it; 
and the reason is, that tlJe approver had no more right to make tlJe 
entry than the actual trespasser. 

We think it cannot fail to strike e\-ery one, that the examples given 
by Judge COWEN, in which the authorization or approval by the sove
reign cannot protect the criminal, are all cases whele the act done is 
unlawful in itself, whether committed by so\'ereign or subject. The 
enlistment of soldiers in the dominions of another nation, without its 
consent, is, by the law of nations, a crime, whether the enlistment be 
made b-y the sovereign in person or by a recruiting officer.- Vattet,b. 1, 
ch. 6, sec. 75. 

Spies also are not the less criminal because they are authorized by 
their sovereign, since the sovereign could not himself lawfully act 
the spy. 

We cannot better ,answer Judge COWAN on this head than by tran
scribing one other of his examples, and annexing to it a quotation of 
his from Locke: 

" Suppose a prince should command a soldier to commit adultery, 
incest, or perjury; the prince goes beyond his constitutional power." 
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So Says Mr. Locke [on Gov. B. 2, ch. 19, sect. 239,] ?f a king ev~n in 
his own dominions: " In whatsoever he has no autlwnty, there he IS no 
king and may be resisted' for wheresoever the authority ceases, the 

, , h h h . " king ceases too, and becomes like other men w 0 ave no aut onty. 

Examples to show that a subject may not do an act, with or without 
his sovereign's authority, fall far short of showing that what he may do 
by the direction of his Government, may not receive equal validity from 
a subsequent approval of the act by that Government, as if it had directed 
it originally. 

We have already, as we think, established the position, that the hos
tile violation of our tenitory, resulting in the destruction of the Caro
line and the killing of DUifee, had the same been ordered by the Bri
tish Government, would have protected the military engaged in it from 
any personal liability. We now maintain that the subsequent approval 
of the attack, especially under the circumstances of the original order 
and the situation of the mother countly in relation to her colony, and 
of Canada in relation to our border, furnishes equal impunity and pro
tection to all concerned in it. 

The authorities quoted by Judge COWE:lI on this head, as we have 
already shown, do not in the slightest degree impugn the correctness of 
this position; whilst the authorities we shall now produce will fortify 
and fully sustain it. 

Burlimaqui,pt. 4, eh. 3, sec. 18.-" A mere presumption of the will 
of the sovereign would not be sufficient to excuse a Governor or any 
other officer who should undertake a war, except in case of necessity, 
without either a general or particular order. For it is not sufficient to 
know what part the sovereign would probably act if he were consulted 
in such a particular posture of affairs; but it should rather be consider
ed in general what it is probable a prince would desire should be done 
without consulting him, when the matter will bear no delay and th~ 
affair is dubious. ,. 

Now certainly sovereigns will never consent that their ministers should, 
whenever they think proper, undertake without their order a thing of 
such importance as an offensive war, which is the proper subject of the 
present inquiry. 

Sec. 19.-" In these circumstances, whatever part the sovereign would 
have thought proper to act if he had been consulted; and whatever suc
cess the war undertaken without his order may have had· it is left to 
the sovereign, w.het~er h~ will ratify' or condemn the act of his minis
ters.. q he ratify' ~t, th~s approbatw?" renders the war solemn, by re
jlectuzg back, as ~t 1cere, an. authonty uJi.0n it j so that it obliges the 
whole commonwealth. But If the sovereIgn should condemn the act 
of the Governor, the hostilities comrrnitted by the latter ought to pass 
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for a sort of robbery, the fault of which by no means affects the State 
provided the Governor is delivered up and punished according to the la~ 
of the country, and proper satisfaction be made for the damages sus
tained_" 

8 Peters, 522_-Story, speaking of the seizure of an American vessel 
and cargo by a Spanish vessel, says: 

" If she had a commission under the royal authority of Spain, she 
was beyond question entitled to make the seizure. If she had no such 
authority, then she must be treated as a non-commissioned cruiser, enti
tled to seize for the benefit of the crown; whose act, if adopted and 
acknowledged by the crown, or its competent authorities, become equally 
binding. Nothing is better settled, both in England and America, than 
the doctrine that a non-commissioned cruiser may seize for the benefit 
of the Government; and if his acts are ad-opted by the Government, the 
property, when condemned, becomes a droit of the Govemment_" 

Upon these authorities, and for the reasons before stated, we have 
come to the conclusion, that the approbation of the attack by the British 
Government has removed all doubt about the sufficiency of the original 
authority of the Canadian officers. 

We have thus far discussed this matter, as if the question, as to the 
relation in which the United States Goyernment stands to the British 
Government, in the matter of this attack, was an open one-one in which 
the judiciary of the country is at liberty to decide by a direct applica
tion of the principles of the law of nations to the facts as they might be 
established by proof; and in this view of the matter, we feel confident 
of having established, by the facts and the lnw, that the attack upon 
the Caroline was made upon sufficient authority from the British Gov
ernment; or, if the authority was in any respect equivocal, that it has 
been ratified by the British Government, so as to require of the judiciary 
of the country, upon the facts and the law, a judgment establishing the 
perfect impunity of the military engaged in the expedition. 

We now propose to show that the character of the expedition against 
the Caroline, and the relation in which the two countries stand in refer
ence to it, has been settled and decided by our Govemment to be that 
of" lawful war" of the" imperfect sort j" and that courts of justice are 
not at liberty to pronounce a different judgment from that pronounced 
by the Government of the country. 

Has our Government determined the relation in which the two coun
tries stand to each other in reference to the impunity to which McLeod 
is entitled, as being oile of this military expedition? 

In May, 1838, shortly after the destruction of the Caroline, in a com
munication to the British Government, our Minister, Mr. Stevenson • 
.characterized the attack as "an invasion of the territory and sovereignty 
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of an independent nation by an armed force of a friendly Power;" and 
Mi:. Webster, Secretary of State, in his letter to Mr. Fox of the 24th 
April, 1841, says: "the Government of the United States has not 
changed the opinion which it has heretofore expressed to her Majesty's 
Government, of the character of the act of destroying the CaJoline." 

Can language be better adapted to define the first act of war by one 
nation upon another, where there has been no previous declaration of 
war, than that employed by Ml'. Stevenson to characterize this attack 
by Great Britain? 

So long ago, then, as May, 1838, the Executive Department of our 
Government detennined that the attack upon the Caroline was an act 
of war, and so far as that act of hostility was concerned, placed the Bri
tish Government in that relation to our own. 

In the letter of Mr. Webster, before referred to, he recites the ground 
upon which the British Govemment place the hostile attack, so far as 
the military engaged in it are concerned, and the assent 0/ our Govern
ment to this same view 0/ the matter. 

Mr. Webster in his letter, says: 

" The President inclines to take it for granted that the main purpose 
of the instruction was, to cause it to be signified to the Government of 
the United States that the attack on the steamboat' Caroline' was an act 
of public force, done by the British colonial authorities, and fully recog
nized by the Queen's Government at home; and that, consequently, no 
individual concerned in that transaction can, according to the just prin
ciple of the laws of nations, be held personally answerable in the ordi
nary courts of law, as for a private offence; and that upon this avowal 
of her Majesty's Government, Alexander McLeod, now imprisoned on 
an indictment for murder, alleged to have been committed in that attack, 
ought to be released, by such proceedings as are usual and are suitable 
to the case." 

After this recital of the position in which the British Government 
places the matter, Mr. Webster, speaking in behalf of our Government, 
says: 

"The communication of the fact that the destruction of the' Caro
line' was an act of public force, by the British authorities bein<T formal
ly made to the Govemment of the United States by Mr. Fox's ~ote, the 
case assumes a decided aspect. 

"The Government of the United States entertain ne doubt that after 
this avowal of the transaction as a public transaction authorized and 
undertaken b~ t~e British aut~orities, individuals conc~rned in it ought 
not, by the pnnclples of publIc law ~d th.e general usage of civilized 
States, to b~ hold~n. pe~on~lly. responsIble, III the ordinary tribunals of 
law, for theIr partICIpatIOn III It. And the President presumes that it 
can hardly be necessary to 2ay that the American People, not distrustful 



19 

of their ability to redress public wrongs by public means cannot desire 
the punishment of individuals, when the act complained of is declared 
to have been an act of the Govemment itself." 

In it letter of instmctions to the Attorney General, which was also, 
communicated to Mr. Fox, Mr. Webster says: 

"That ~ indiv!dual forming p~t of a public force and acting under 
the authonty of hIS Government, IS not to be held answerable as a pri
vate trespasser or malefactor, is a principle of public law sanctioned by 
the usages of all civilized nations, and which the Government of the 
United States has no inclination to dispute." 

Judge COWEN makes a criticism upon the communication of the 
British Minister, which, perhaps, requires a passing remark. He says: 

"Even the British Minister is too just to call it war; the British 
Government do not pretend it was war." 

As words in a promise, indicative of an undertaking to warrant, 
amount, in law, according to " Cowen's Treatise," to a warranty, 
without the use of the term warrant, so, in the letter of the British 
Minister, a description of hostilities that by the law of nations consti
tutes "imperfect war," is equivalent to the assertion in terms that it 
was war of the imperfect sort. 

But the Judge, evidently not feeling much confidence in his criti
cism upon the British Minister's communication, afterwards seems to 
admit that our Government, so far as it could, had decided the question 
in regard to the character of the hostile attack, and, consequently, in 
regard to the individual liability of those concerned in it. 

The language of the Judge is this: 
"But it is said of the case at bar, here is more than a mere' appro

val by the adverse Government; that an explanation has been de
manded by the Secretary of State; and the British Ambassador has 
insisted on McLeod's release, and his counsel claim for the joint di
plomacy of the United States and England some such effect upon the 
powers of this court as a certiorari from us would have upon the 
county court of general sessions. It was spoken of as incompatible 
with the judicial proceedings against McLeod in this State; as a suit 
actually pending between the two nations, wherein the action of the 
General Government comes in collision with, and supersedes our own. 

" To such an objection the answer is quite obvious. Diplomacy is 
not a judicial but executive function: but the ohjection would come 
with the same force, whether it were urged against proceedings in a 

'court of this State, or the United States." 
But the Judge insist~ that" the Executive power has charge of the 

question in its national aspect unly;" by which, from the context, we 
must understand, that the two Governments may agree that the hostile 
attack was of that character which furnishes impunity to the military 
concerned, yet that the courts, Federal and State, may determine 
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otherwise, and inflict criminal punishment upon the offenders! How 
"the Executive power has charge of the question in its national as
pect," and yet its decisions be void of all efficiency and effect upon the 
subject decided upon, is, we confess, beyond our comprehension. The 
General Government cannot, it is true, after deciding the question, 
issue any mandate to a court to carry its determination into effect, or 
remove a cause, or withdraw a suitor or criminal from the custody of 
the courts. But its decision becomes binding upon all courts or tribu
nals where the question arises; and thus the Executive department of 
the Government " has charge of the question in its national aspect," 
and the law makes its decision all-powelful and efficient. 

It can hardly be necessary to resort to any course of reasoning, or 
to the citation of authorities, to show that the Executive of the United 
States possesses all the power in regard to the matter in question that 
usually belongs to the Executive department of every Government. 

"The command and application of the public force to execute the 
law, maintain peace, and resist foreign invasion, are powers obviously 
of an Executive character, and require the exercise of qualities so cha
racteristical of this department, that they have always been exclusively 
appropriated to it, in every well-regulated Government upon earth."-
1 Kent's Com. 286. 

The memorable .attack of the British ship of war Leopard, Capt. 
Humphreys, upon the frigate Chesapeake, Capt. Barron, in which 
several American sailors were killed, became the subject ')f discussion 
between the two Governments, and resulted in an adjustment, in which, 
amongst other things, England offered "the American Government a 
suitable pecuniary provision for the sufferers in consequence of the at
tack on the Chesapeake, including the families of those seamen who 
unfortunately fell in the action, and of the wounded survivors." 
Could Captain Humphreys afterwards have been proceeded against 
in a court of our country, and held personally responsible, notwith
standing the Executive department of our Government had settled the 
whole matter with the British Government? There cannot be a doubt, 
as we think, that this adjustment of the matter, "in its national as
pect," was an adjustment of the matter in every aspect, and binding 
upon all courts and tribunals of the country. 

This principle has been judicially recognized in England. There 
where the Executiye department of the Govemment has determined the 
relation i.n which the B~i.tish Government stands towards any other 
country, m regard to hostIlItieS, such decision is conclusive, and in all 
the courts precludes any further examination or agitation of the ques
tion. 
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15 East. 81.-This was II case of insurance, Ilnd the clluse turned 
upon the question whether the trade to St. Domingo was, at that time, 
with a country at peace with England. 

Lord Ellenborough says, "this is a gra\"c question, and depends in a 
great measure upon the consideration of the Orders in Council which 
have been referred to. I agree with the Master of the Rolls in the case 
of the Pelican, that -it belongs to tlte Government of the country to de
termine in 1c1wt relation qf peace 01' war allY other country stands 
towards it, and that it woulll be unsafe for courts of justice to take 
upon them, without that authority, to decide upon those relations. 

" But when the Crown has decided upon the relation of peace or war 
in which another country stands to this, there is an end if the ques
tion; and in the absence of any express promulgation of the will of the 
sovereign in that respect, it may be collected from other acts of the 
State. The :'IIa.;ter of the Rolls, in the case of the Pelican, lays down 
the rule generally' that it belongs to the Govemment of the country 
to determine in what relation any other country stands towards it, and 
that the courts of justice cannot decide upon tlte point;' by which I 
must understand him to have said that they cannot decide adversely 
to the declaration of the sovereign IIpon that point. 

" For want of a declaration by the Crown at one period, different 
verdicts were given in different causes, in respect to commercial adven
tures of the same description to Ifmnburgh. But courts and jlll'ies 
cannot do otherwise than decide secundum allegata et probata in sllch 
particular cases without regard to other proof in other causes." 

This, let it be remembered, was a private litigation between indivi
duals; and the court held that the determination of the Government, 
as to the relation in which another Govemment stands towards it, con
trolled the ·rights of the parties litigant, and put an "end to the ques
tion." How murh stronger is the reason for the application of the 
rule to our cOllntry and Government. 

Without such a rule, conflict and collision arise between the Ex
ecutive and judicial branches of the General Govemment, and between 
the General and State Governments. 

Mr. Buchanan, of the Senate, has well described the conflict which 
such adverse decisions, between the Executive anrljudicial departments 
of the Government, will produce: 

" The judicial" authority will be on one ~ide of the ~!l~estion, ~nd the 
Executive Government on the other. Whilst the JudiCiary deCide that 
Mc:J;.,eod is responsiblli, in the crimimil courts ~f X ew. Y or.k, th~ Secre
tary) decides that he is not. By prejudging thiS pendllll? JudiCial ques
tion, the SecretalY has placed himself in an awkward dllcmm.u? should 
the Supreme Court of New York determine that the recogmtJon and 
justification by the British Government of the capture of the Caroline. 
does not release McLeod from personal responsibility." 

3 
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The mode of remedying this difficulty, and preventing such conflicts 
in the two departments of Government, suggested by Mr. Buchanan, 
is, we confess, most extraordinary. It is that the Secretary of State, 
representing the Executive Department of Government, shall suspend 
the decision of a question pending with a foreign Government until 
the question shall have been judicially decided; and this course is sug
gested even in a proceeding where the Government is not a party, and 
where a decision may be delayc(l until those interested in the question 
see fit to bring the matter to a close! 

One remedy for what Mr. Buchanan calls this" awkward dilemma," 
is, the rule which prevails in Eng'land : when the Executive Department 
has decided a question between our own and a foreign Government, 
which properly belongs to the Executive Department to decide, "courts 
of justice cannot decide adversely." Such a rule produces consistency 
and harmony in every department of the General GoYernment, and pre
vents all collision with the J lldicial Departments of the Statp Govern
ments. "\'Vithout such a rule, the intercouroe of our Government with 
other nations becomes empty diplomacy; when national matters, discuss
ed, agreed on, and settled by the proper Executive Department, are not 
only disregarded by the Judicial Department of the Government, but are 
pelfectlyannulled by ad\"Crse decisions and judgments, and executions 
carrying into effect those judgments. 

If, in England, the determination of the Go\'ernment as to the relation 
in which another G(lvernment stands to it, shall control the rights of in
dividuals, in a litigation with which the Government is not the most re
motely connected, and in which the public has no interest, how much 
stronger is the reason for applying the rule to criminal courts; especially 
when the guilt or innocence of the accused is made to depend upon the 
decision, as to the relation in which another Government stands to our 
own, in a hostile collision, where the accused was an actor, unconscious 
at the time of the possibility that the part he took could subject him to 
the imputation of crime? 

We have now concluded our examination of the great principles of 
national law involved in the case of McLeod, and we feel great confi
dence in saying we have, by the most ample authority, maintained, Ist. 
That a hostile attack and violation of our territory, in time of general 
peace, by the authority of the British Government, with apparent cause 
is so far a "lawful war," of the" imperfect sort," as to furnish impuni~ 
ty to the military engaged in it. 

2nd. That the instructions given to the Governor or chief officer of 
Canada~ under the. circumsta~ces and situation of that colony, contain
ed suffiCIent authonty to legahze the attack; or, if that be doubtful, then, 
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.3d. That ~e sanction by the British Government of the attack, sup

phed any possible deficiency in the instructions. 

4th. That the Executive Department of our Government has decided 

that the relation in which Great Britain stands towards our Government' 

as to the affair of the Caroline, is that of "imperfect warj" and tha: 

"indivi.duals concerned in that transaction ought not, by the principles 

of public law, and the general usage of civilized States, to be holden 

personally responsible," and, 

5th. That such decision, by the Executive Department of our Gov

ernment, is final and conclusive upon all the courts in the United States. 

It remains for us now to inquire whether the mode of relief, by 

habeas corpus, sought by ,1IcLeod, ought, under the circumstances, to 

have availed him. 

Upon this branch of the case Judge COWE"', for the sake of argu

ment, concedes to lJIcLeod the imr:unity which he claimed, as being 

one of the military force who made the attack upon the Caroline, yet 

decides that he cannot be discharged upon habeas corpus, because the 

grandjury have indicted him for murder. 

The principle advanced by the Judge is, that a man charged withmur

der by the finding of an indictment by (/ grandjury, cannot, under any 

circumstances, be admitted to bail, or be discharged on habeas corpus. 

We readily concede that in a case where a person cannot be admitted 

to bail, he cannot be entitled to a discharge on habeas corpus. 

The Judge has cited several cases were applications where made to ad

mit to bail persons charged with murder. The cases cited, however, 

are all cases where the application was made before indictment; and 

what is said by the judges about the effect of an indictment, as 

precluding the possibility of letting to bail, is mere dicta j that question 

not having arisen in a single case cited. But although Judge COWEN 

admits that his caees " were all bejOf"e indictment found," he says the 

principle of refusing bail after indictment, for murder, "has never, that 

we are aware of, been departed from in practice under the English 

habeas corpus act." Had the Judge searched as diligently for caees in 

favor of this application, as he seems to have done for cases against it, 

he certainly would have come to a different conclusion as to the exis· 

tence of authorities for letting to bail after indictment, whatever might 

have been his conclusion as to the true principle of law. Whilst the 

Judge has not been ab1e to cite a single case where, after indictment, 

the question of bail has actually !Il'isen, we have been able to find seve· 

ral, where the question has not only arisen, but where the prisoner has 

been let to bail after indictment for murder and other high crimes. 
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3 Bacon Ab. 436, title Habeas CO/pus: "Also the court will sometime!! 
examine by affidavit the circumstances of a fact on which a prisoner 
brought before them by an habeas corpus hath been indicted, in order 
to inform themselves, on examination of the whole matter, whether it be 
reasonable to bail him or not. And 1SOTeeably hereto, one Jackson, 
(4 Geo. TlI.) \I"ho had been indicted for piracy before the session of 
Admirality on a malicious prosecntion, brought his habeas corpus in the 
said court. in order to be dischrtrr:wl or bailed. The court examined 
the 1r/tole cirnllJlstrlllces of the fact by afJid<wit j upon which it appear
ed the prosecutor himself, if anyone, \I"as guilty, and carried on the 
present prosecntion to screen himself; and thereupon, the court, in con
sideration of the unreasonableness of the prosecution, and the uncertainty 
of the time when another session of Admirality might be holden, admit
ted the said Jackson to bail. 

3 East. 165, King YS. Marks. Le Blanlc says: "This court have 
clearly a right to bail the parties accused in all C[tSPR of felony, if they 

,see occasion, 11'hellPl'er tlzere is any doubt either on the law or tlte 
facts of the case. 

'Woodworth, J. in the case of Tayloe,5 Cow, 55, cites with appro
bation this rule of Le Blank. He says: 'The court will bail when
ever there is any doubt on the law or the facts of t he case.'" 

It is true these were cases before indictment. But the rule is laid 
down without limitation; and we can see no reason for limiting it to 
cases before indictment, especially where the prisoner shows "there is 
doubt on the law of the case," and 1II0re especially when he shows 
that "by the law of the case" he is innocent of the crime imputed to 
him. 

Bacon Ab. 35, title, Bail ill criminal cases: "So if a man be con
victed of felony upon evidence by which it plainly appears to tlte court 
he is not guilty of it," he will be let to bail. Why, then, not let him 
to bail before conviction, "if it plainly appears to the court that he is 
not guilty of it." 

5. Mod. Capt. Kirk's case: Mr. Montague moved that Mr. Kirk 
might be admitted to bail, ". for that ~e was very dangerously ill by 
reason of the badness of the air and the mconveniences of the prison." 
There had been an inquest by the coroner for murder, and also an in
dictment by the grandjury. 

The counsel who opposed the motion for bail, said, "It is true your 
lordship has power to bail in treason or murder j but you will not 
exert that power unless it be in extraordinary circumstances, as in some 
cases that have been quoted, and especially in such where the prosecu
tion is thought not to be well grounded. [Holt, Chief Justice.] In 



this case I do not think the affidavits are full enoug·h. It does not ap
pear that by this imprisonment they are in danger of their lives." 
Here is no intimation that the indictment precludes all inquiry; on 
the contrary, the refusal to hail is upon a full inquiry into the metits 
of the facts upon which the application is founded. 

In Coke's Entries, 354 to 3;j(j, are three cases, copied from the rolls 
of the court, where there had been indictments for murder, and the 
prisoners afterwards let to bail. 

1 Salk, 104.-J. S. being committed upon an indictment for mur
der, moved to be bailed. "~Rokesby and Turton were for bailing 
him, because the eddence upon the affidavits read did not seem to 
them sufficient to prove /tim guilty. Holt, Chief Justice, and Gould, 
contra. The evidence does affect him, and that is enough. The 
allowing the freedom of bail may discourage the prosecution; there
fore it is not fit the court should declare their opinion of the evidence 
beforehand; for it must prejudice the prisoner on the one side, or the 
prosecution on the other." Here, too, the merits of the application 
were looked into; and although bail was refused, it was not because 
there was an indictment, but because the court were equally divided 
upon the merits of the application. 

Judge COWE:\, cites a case on the same page as the above, to show 
that a person cannot be let to bail under any circumstances after in
dictment! and yet overlooked the one cited above! 

The case cited by Judge COWEN is the case of Lord ;lIoituns, and 
even in that, it does not appear from the report in SakI. whether he had 
or had not been indicted! The case is referred to in 2 Strange, 911, 
Rex vs. Dalton. The Chief Justice there said, "that the Lord Mo
hun's case was at Lord Holt's ehambers, and not in court, as the book 
reports it; and that the lords bailed Mm after il/dictment for murder 
toas found." 

Another case may be added, of a person indicted for murder being 
let to bail. We refer to the late case of the young student, who was 
indicted for the murder of Professor Davis, at the University of Vir
ginia. 

As to the right of courts to bail, there is no difference between cases 
of murder or the highest grades of manslaughter.-8ee Sutherland's 
opinion in Taloe's case, 5 Cow. 55. 

Selfridge, indicted in Massachusetts for manslaughter, was let to bail 
after indictment. Goodwin, indicted in New York for manslaughter, 
was, after one trial, and the jury not agreeing, let to bail by Chief 
Justice Spencer.- JVheelel"s Grim. Cas. 434. 

Thus it will be perceived, that whilst Judge COWEN is not able to 
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cite a single case, where, upon application to bail after indictment for 
mUlder, the court has said the fact of all indictment was conclusive 
against it, we have been able to cite several cases in which the appli
cation was made after indictment; in some of which the indicted 
person was let to bail, and in others refused. Yet in none of these 
cases is the idea ad \'anced that the indictment precludes all inquiry. 
In all of them the power is conceded, but not to be exercised, "unless 
in extraordinary circumstances." All the ca~es to be found in which 
the idea is advanced that an indictment precludes all inquiry, are cases 
where no indtctment had !'em found; and the remarks of the judges 
upon that point <cre mere diehl, and unworthy the character of grave 
authority. That the court hm'e the po\\'er to look beyond the indict
lUent, lUay be l))'o\'eJ to the common ,L'nse of everyone, by a few 
I'xamplcs: 

Suppose, lIpon circumstantial evidence before a grand jury, a person 
is indicted for the murder of Guother, Gnd is arrested and imprisoned to 
take his trial; suppn~c such prisoner should afterwards sue out a habeas 
corpus, and upon I){·itl~· brou~ht before Judge COWEN, should make a 
profert of the supposed murdered man, in full life and vigor, his iden
tity placed beyond all question; would Judge COWEN say, there being 
an iudictmellt b!! a {[/'(I II I! jllr!! precludes all ill'luir!!, and you must 
continue in prison until a court shall be held for your trial? Such are 
the doctrines of his opinion! 

Suppose Robinson, the murderer of Ellett Jewett, should be again 
indicted by a grand .iury, and GlTested, and finally brought before Judge 
Edwards on habeas corpus, for a discharge, on the ground that he had 
been once tried for the same offence and acquitted. He produces the 
record of acquittal; yet, by the decision of Judge COWE1\', the Judge 
who'tried him. would refuse to look behind the indictment, would re
fuse a discharge, and remand him to prison to wait the sitting of a 
court, there to go through the foml of producing before a jury the re
cord of his former trial and acquittal! 

Judge COWEX fancies that he has cited a case even stronger than 
the one we have supposed, of a second indictment of Robinson. He 
says: 

" In Rex vs. ~cton 2, Str. S5l, the prisoner had been tried for the 
murder, and acq~lltted.. Afterward, a single .iustice of the peace issued 
a w.arrant, c~argll1g hmI ,nth the same murder, upon which he was 
agam COllll111tted. On an offer to show the fGlmer acquittal in the 
clear~st manner, the. court refused to hear the proof. On the authority 
of thIS case~ Mr. ChItty, at the page just cited lays down the rule th t 
the court will not look into extrinsic evidence 'at all." a 
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Now this case is stated by the Judge entirely wrong. The person 
was not arrested for the same qJence. The defendant was the keeper 
of a prison, and was indicted by four several indictments for four seve
ral murders, and the question on the trial was, whether a place called 
the strong room was a proper place to confine disorderly prisoners in, 
the four prisoners hadllg died whilst so confincd. The jUly acquitted 
the defendant. A single justice afterward~, upon a llew information of 
afiftlt person having been put into that room, and dyill[.':, thought fit to 
commit the defcndant again for ",.fifth murder. 

The court refused to bail the defendant, and he remained until the 
Assizes; when no bill being found, he was discharged. 

Thus, instead of being, as Judge ('U\\'EX supposed, a commitment 
a second time, after acquittal for the sC/iJ/e qllellce, it was for an entire 
new qJence. \Ve cannot but cxprc~, our snrprise that the Judge should, 
even if he had found such a monstrous case, cite it with approbation. 

Suppose a person in 1816 had heen arrested and illdict~d for murder 
and arson, committed in the attack on Buffalo, by the British, during the 
war. Suppose such person brought up by habeas corpus hefore the 
Supreme Court, claiming the impunity of a soldier ill time of war. 
Could the court say, \\'e are satisfied that you cannot be guilty of I1ml'

der, but as the grand jury have found anillriictlllcllt, wc are precluded 
from looking into the matter, and you can neither be discharged or let 
to bail, but must remain in prison until the proper court sits for your 
trial? 

Such are clearly the doctrines of Judge COWEN. He says: 

" It is proper to add that if the matters urged in argument could 
have any legal effect in favor of the prisoner, I should feel entirely clear 
that they would be of a nature available before the jury only. And 
that according to the settle.! rules of proceeding on habeas corpus, we 
should have no power ever to consider them as a ground for discharging 
the prisoner." 

Now, instead of such a rule preYailing, we have seen that in nume
rous cases, both in this country and in England, prisoners have been let 
to bail after indictment for murder and other crimes of the highest 
grade. We have also seen "that after a man has been convicted of 
felony, upon evidence by which it plainly appears to the court he is not 
guilty, he will be let to bail." 

In the famous consRiracy cases in the city of New York, after the 
Lamberts had, by writs of error, reversed the judgments against them, 
Hyatt and Mowet, who were under sentence and suffering punishment, 
by separate indictments and convictions, applied to the Supreme Court, 
and were discharged on habeas corpus, without being put to their writs 

of error to reverse the judgments. 
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The true rule upon the subject of bailor discharge, after indictment 
for l!lurder, undoubtedly is, for the judge to refuse to bail or discharge 
upon any affidavits or proof that is susceptible oj being controverted on 
the other side. 'V hen, however, the prisoner's evidence is of that posi
tive and certain character that it cannot be "gainsaid," then the pri
soner is entitled to be bailed or discharged, as in the case where the man 
supposed to be murdered is li,-ing; where the prisoner has been hied 
and acquitted of the same offence; or where the supposed murder was 
a homicide committed in a war between two nations. 

As applicable to the case under consideration, if the attack on the 
Caroline was authorized and sanctioned by the Canadian authorities 
and the British Government, the eviJence of such authorization fur
nished by the British Government and the United States is of that con
clusive and record character that it cannot be controverted at the trial. 
If produced at a trial of the indictment, it ,,-ould show a state of war 
between the two countries of the "impel/eet sort" stated by Ruther
forth, but nevertheless a " lllll/lit 1{,(II'," which furnishes, under the law 
of nations, an impunity to McLeod, a soldier engaged in it. If such 
would be the effect of that evidence on a trial of the indictment, then, on 
habeas corpus, the same incontrovertible evidence authorizes a discharge 
by the court. 

Another ground upon which the application for a discharge ought to 
have prevailed is, that our own Government has settleJ the character 
of this hostile attack. It has decided it to be an "imperfect sort 0/ 
war," and that" individuals concerned in it ollght not to be holden 
personally responsible." That decision being, as we have shown bind
ing and conclusive upon courts, the prisoner ought to have be;n dis
charged on his habeas corpus. 

We here dismiss this subject, hoping, for the character of our coun
try, that the judgment of the Supreme Court may be reviewed and a 
opinion so unsound in all its parts, as we conceive Judge CO~EN'S t: 
be, rendered nugatory as an authority for the future. 


