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CASES

ARGUED AND DETERMINED IN THE

COURT'OF KING’S BENCH,
YORK, &ec.

HAGERMAN agatnst SMITH. 1824

Where a

Boulton, Solicitor General, had obtain- debtor is in-
. debted upon
ed a rule to shew canse why two several two accounts

sums of £15 0 0 and £19 18 0, should F,
not be deducted from the amount requir- directing

to which ac-
i . . titis t
ed to be levied under the writs of fieri pe piaced. the

be placed, the

: : : : creditor has
facias issued in this cause. e o
. place it to
The ground of the application, as stat- whichheplea..

ses unless

ed upon affidavit, was, that the defendant there is a spe-
. . . - ciic direction
had paid the plaintiff the said sums in forits applica-

tion or circum-

part satisfaction of the judgment obtain- erancesin the
ed against him, under the authority of mount toonc.
which the fi: fas: had issued. That at
the time of defendant’s paying the same,
the plaintiff did not object to receive the
said sums in part satisfaction of the said
judgment, or express any wish to apply

the same to any other account or demand.

At the time of making these payments,

<
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1824

———

Hagerman
against
Smith.

CASE5 IN EASTER TERM.

the defendant was indebted to the plaiu-
tiff, in other sums upon promissory notes,
to account of which the plaintiff had plac-
ed these payments,except a small balance
which he had placed to the account of the
judgment. The plaintiff stated upon af-
fidavit, that when the defendant made
these payments, he had not given him any
instructions, as to what account they
should be placed.

Robinson, Atiorney General, shewed
cause. He contended, that no instructions
having been given to the plaintiff, or any
arrangement made as to the account to
which the monies paid should be placed,
that he was entitled to place the same, to
what account he pleased; & relied upon
Newmarsh against Clay* and others, aud
the authorities there referred to. In that
case certain acts had taken place which
clearly evinced the intention of both par-
ties ; but here there was nothing of the
kind. The general rule as laid down in
the cases, was clear that a creditor miglht
place money paid to him by his debtor, to
any account he pleased, unless there was
an express stipulation to the contrary,
either by words, or acts sufficiently de-

* 14 East 243.
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noting the intention of both parties. 1824

Chaef Justice, By the French law a cre- Hagerman
- - | t
ditor who receives a payment from a per-  ‘guiin

son indebted to him upon two accounts
must apply it in satisfaction of the most
onerous debt; but by the law of England
the creditor may make his election, unless
the debtor specifically declares at the
time of payment, to which account it shall
be applied. In this case if the defendant
had intended that these payments should
have goune in discharge of the judgment,
he should have made them to the Sheriff;
or taken a special receipt from the plain-
tiff.

Per curiam—Rule discharged.

April 30th

The declara-
Tue Hon. G. H. MARKLAND, JOHN KERBY, 505 core o
anp JOHN MACAULEY, Commissioners and tion namedthe

Trustees, the Board for settling the affairs L%i;;:i?ﬁ: it
=

of the PreTenDED Bank or UppPER and 315;: des-

. cribed them in

Canaps, against DALTON. their corporate

capacities.The
Washburn, on a former day bad obtain- Preach was in

their names as

mdn iduals on.

ed a rule to shew cause why the Judg viduals on-
ment of non. pros. for not going to trial, held thata non
pros might Le

signed in this cause, and the fi. fa.i1ssued signed and ex-
ecution issue

thereon against the plaintiffs, should not agaiost them

in their private
he set aside for irregularity, on the ground capacities.
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1824  that the suit having been commenced by
nm, a them as Commissioners and Trustees un-
& others Com- der the act of the Provincial Parliament,

issioners, &c, . ,
;ﬁ:’mt a nonsuit could not be entered, and exe-
on.
cution issued against them, in their pri-
vate capacities,and he instanced the cases

of Bankrupt’s assignees, and of Executors.

Boulion, Solicitor General, contra—con-
tended, that the plaintiffs were authorized
by the Statute to bring actions as a cor-
poration only, not in their names as indi-
viduals, as they have done in this case,
which being erroneous they had not cho-
sen to go to trial—that their situation as
a corporation, was not analogous to that
of executors or assignees of bankrupts,
who, notwithstanding their situations as
such, must be sued as A. B. and C. D. &ec.
That the plaintiff*’shaving concluded their
declaration without adding the descrip-
tion which they had used in the com-
mencement, was conclusive as to the cor-
rectness of the plaintiff’s taking out exe-
cution in thei~ names as individuals.

Washburn, contra, contended, that these
plaintiffs had not sued as individuals, and
therefore were not liable to be nonsuited
as such; that their names preceeding
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their description, (which was in the very 1824
words of the statute appointing them M
commissioners,)could not alter their char- & others, Com..
missi R
acter as plaintiffs; and though their des- against
criplion was omitted in the conclusion of Daiten.

the declaration, its having been used in

the commencement and throughout, was
sufficient to couple it with their names in
the conclusion.

Per curiam— Rule discharged.

—aang) K> IBR—.
30th April.
MITCHELL against TENBROEK, one &-.

Where a bill
had been filed

against an At.
The defendant in this case was an At- orney 1 the

office of an ou-
torney of this COlll't had been sued by ter district and

bill and proceeded against to judgment. P;%cfﬁg::‘g;:on

The bill had been filed in the office of to verdict and

Jud b
the Clerk of the Crown in the London czufzmi:;u;e:

. 4 : . to set them a~
district, and the subsequent proceedings side for irreg.

: L :
and verdict, had in that District. warity.

Macauley, had obtained a rule nisi to set
these proeeedings aside, as being altoge-
ther irregular and defective, on the ground
- that the Bill should have been filed in the
principal office at York.

Boulton, Solicitor General, and Rolph,
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1821 shewed cause. They contended, that the
: words of the statute were sufficiently ge-
waainet neral, to admit of proceedings being filed
ok against an Attorney in the district office-
That an Attorney may waive his privi-

lege altogeiher, and if the proceeding

was incorrect, he has waived it. Itis a

mere matter of practice. If the defen-

dant had applied at a proper stage of the
proceedings to have had the bill filed at

York with a view to a trial at bar, or in

the Home district, his application might

have been attended to; but that after
verdict and judgment, it was clearly too

late.

Per curiam—Rule discharged.

D

S0ib April MYERS against RATHBURN.

The Court . .
permitted . aa Upon the application of Macauley.—

be made ot The Court (upon the authority in 8. T. R.
2?darffﬂ;,,caa";§ where a writ was amended which had by
orcaniae "t mistake been made returnable in C B

instead of K B) allowed the writ of capias

ad respondendum issued in this cause. to
be amended by striking cut the direction
“To William Brown, Constable,” and in-
serting ¢ to the Sheriffof the” by striking
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out “in a plea of debt of eighty pounds,” 1824

and inserting “In a plea of trespass on ——
Myers

the case upon promises ;” and by striking against

out “before us this 23d day of F ebruary Rathburn.

18?4, in the fourth year of our reign” in

the teste, and inserting in lieu thereof

“ Thirty first day of January in the fifth
year of our reign.”

DD

BOULTON against RANDALL, April 30th

In this case, Rolph applied fora rule This court
fully recogniz-
io shew cause why the proceedings and e the rule of

ilary T
judgment should not be set aside for i irreg- Milary Term

ularity, and why the writ of fieri facias which ~corders
issued upon the said judgment against the gz::nﬁged"’ &
lands and tenements of the defendant,ha!! asain be
should not be superseded with costs, and the Court:

brought before
‘restitution made to the defendant.

A judgment by default had been signed
in this case, and execution issued and the
lands sold under it several years ago, and

_an application similar to the present had
been made by Stewart of Counsel for the
defendant, who, in Michaelmas term 1821,
had obtained a rule nisi, but which, upon
argument, had been discharged. Vari-

ous irregularities were upou the present
A



161 CASES IN EASTER TERM.

1821 application pointed out by Mr. Rolph,
o some of which had probably not been in-
against  sisted upon by Mr. Stewart upoun the for-
Randall. ) .
mer motion. The Counsel now went
considerably at length into all the sup-
posed irregularitics, and also read an
affidavit (which was filed) containing a
statement of those irregularities and of

the facts and merits of the applicant’s
case, adverting also to the partial want of
consideration for the debt upon which the
judgment was obtained. He also cited
many cases of new trials at law and re-
hearings in equity which he considered

as analogous.

Robinson, Attorney General, contra—
read an affidavit rebutting those facts and
circumstances, but relied upon the uni-

versal practice of Courts of law, (to
which no one exception could be found)
which does not permit a cause once de-
termined upon motion and argument to
be again bronght forward either upon the
ground of the same or other irregularities
not before insisted upon.” He cited and
read the rule of Hilary Term, 3d James
Ist, by which it is ordered, * That if any
- cause shall first be moved in court in
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» the preseuce of the couusel of both par-
* ties, and the court shall then thereupon
« order between those parties, if the same
¢ cause shall again be moved contrary to
“ that rule so given by the court then an
‘ attachment shall go against him who
¢ shall procure that motion to be made

¢ contrary to the rule of court so first
¢ made, and that. the counsel who so

¢ moves, having notice of the said former
¢ rule, shall not be heard here in court

‘in any cause in that term in which that
+ cause shall be so moved contrary to the

¢ rule of court in form aforesaid.”

The counsel also cited authorities to
shew that no motion can be made upon
the ground of irregularities not noticed

upon a first motion,

Campbell J—Upon the opening this
matter I thought it strange and was in-
dignant, that the irregularities pointed
" out by the defendant’s counsel should
have taken place.

Whatever were the grounds, it now ap-
pears those irregularities have been discus
sed & decided upon for many terms back.

The counsel has referred to a number

tv2

1821

Boulton
against

Raudall.
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1824

Boulton
against

Randall.

CASES IN EASTER TLERY.

of authorities, which it was to be suppos-
ed he referred to as upon a first applica-
tion and discussion, but it appears that
was not the case. If they are to be con-
sidered as furnishing authority for open-
ing and reconsidering matters already
discussed and decided upon, they do not
apply.

Upon reference to the order in Hilary
Term, 3d James 1st—it appears such se-
cond discussions cannot be permitted.
Were it not for this salutary rule, nothing
could be more uncertain than the pro-
ceedings and decisions of Courts of Jus-
tice. There is also a penalty attached
to the breach of the rule, which, as this
is the first time it has been attempted to
be infringed in this Court, I should not
wish to see enforced ; but upon any future
attempt of the kind, I should.

Chief Justice,—I concur with my brother
Campbell, and for the reason given by
him, I also consider that the penalty
may be dispensed with.

Per Curiam—Application refused.
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1824
DOE o~ THE pemise or STANSFIELD against 2
WHITNEY. April 30th

This was an ejectment tried at the proboigh

. . .. probability ex
Assizes for the Midland district. ists that a de-
fendant in e-

jectment may

The facts on the part of the lessor of havemerits,the

court will not

the plaintiff were, that Daniel Washburn necessarily
grantanew tri- -

under whom he claimed, being in pos- al the verdict
in  ejectment

session of the premises left this country not being con-
. clugive upon

and went in 18  to the United States the parties.

where he died, leaving one Short in the

possession and charge of the premises.—

That Simeon Washburn was his Brother

and Heir at Law. That Daniel Wash-

burn being at the time of his death, in-

debted to the lessors of the plaintiff in a

considerable sum, his heir at law, Simeon,

by the advice of Counsel, by bargain and
sale, transferred the property to them in
satisfaction of the debt. This deed it
appeared had not been registered until
after the commencement of the suit. It
further appeared in evidence, that Whit-
ney the defendant, became the tenant in
possession by breaking into the premises
after the death of D. Washburn, and be-
fore any entry had been made by his heir
Simeon Washbumn ; but after the bargain
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1824

Doe. Dem.
Staasfield
agaiust
Whitney.

CASES IN EASTER TERM.

and sale made by him to the lessors of
the plaintiff. The defendant’s claim to
the premises was under a mortgage made
by Daniel Washburn to him, and which
had become forfeited. The defendant’s
Attorney under an impression that it was
necessary to make out his title by prov-
ing the original grant from the crown,
and which as well as subsequent convey-
ances to Daniel Washburn, he presumed
would have been proved by the plaintiff’s
lessor, to support his own title, had not
given the deed of mortgage in evidence,
and the Jury had in consequence found
for the plaintiff.

Macau’ey, had in a former term- obtain-
ed a rule nisi to set aside the verdict and
to grant a new trial on the ground—F'rst,
that the lessor of the plaintiffshould have
commenced the proof of his title by pro-
ducing the original grant from the crown.
—>3Secondly, that the bargain and sale
made by Simeon Washburn to the plain-
ifl’s lessors, was void—1st, as being with-
out consideration & nudum pactum.itbeing
madeupona general presumption that the
lands in the hands of the heir were liable
to the ancestor’s simple’ corntract debts,
which was not trne as a general proposi-
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tion, but only sub modo.—2dly, the con.
sideration not being expressed in the
deed to be pecuniary.—3dly, as not be-
ing registered before action brought.—
4thly, for uncertainty as not being des-
scriptive of any particular lands.—5thly,
because the Heir Simeon Washburn,
could not make a title before entry upon
the lands, his estate being abated by the
entry of Whitney.

Thirdly, on the ground of mistake in
the defendant’s counsel, whichoriginated
in a surprise, the plaintiff’s Attorney
having given notice to produce title
deeds which he did not afterwards call
for, on a presumption of his doing which

_the defendant did not come prepared to

prove them.

Fourthly, on the ground of merits, the
defendant having a clear title under his
mortgage.

Robinson, Attorney General, now shew-
ed cause. If Justice has been done the
court will not grant a new trial upon an-
tiquated technical points of law, as a-
batement, disseisin &c. especially when
they were not moved or reserved at the

166
1824

——

Doe. Dem.
Stansfield
against
Whitney.
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Doe. Dem

Stansfield
against,

Whitney.

WASES IN EASTER_ TERM.

trial* The only reservations were whe-
ther the plaintiff’s lessors should not
have gone back with his title to the King’s
deed, and whether the bargain and sale
to him from the heir, was not void for

want of consideration.

As to the first, it is clearly laid down
as well by Mr. J. Bullert as in Phillips’
evidence, that it is sufficient to commence
the proof of a title by the death and se-
isin of the ancestor; as to the second ob-
jection, the want of consideration, I con-
sider that it was good and valuable, a
debt due from the ancestor to the plain.-
tiff’s lessor the bargainee, and which
debt the lands of Simeon Washburn, the
heir of thLe bargainor, were chargeable
with under the 5 Geo. 2d. The advanta..
ges the plaintiff has obtained by this
verdict are no other than he should have
had without it; namely, being a defend-
ant instead of a plaintiff, for the defend-
ant if entitled should have brought his
action and not have forced Stansfield to
become plaintiff by a forcible entry.
The reasons for refusing new trials upon

* 2 Taunt, 217. ‘
T. R. 4 Edmonson v. Machell.
B

os. & Pal. 338. Cox ». Kitchen.
4+ Bull N. P. 103.

2
2
d
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technical objections apply more strongly
to cases of ejectment than to any others
as the judgment i3 not conclusive as laid
down in 10 Mod 202.

Jlacauley contra, The cases urged by

the Atitorney General would apply in

‘this, if, as in those, a fair trial had been
had; but the defendant, in fact, has had

no trial at all.

His Attorney received noticefrom the
plaintiff’s attorney, to produce the origin-
-al title deeds, from wiich he presumed
they would be called for by the plaintiff’s
counsel, and did not therefore bring wit-

nesses to prove them; butthe plaintiff;
instead of begiuning his title with these

deeds, commenced by the death and seiz-

* in of Daniel Washburn, the counsel for

the defendant erroueously « upposing, that
it was necessary for the plaintiff to com-
mence his title by proving these original
deeds, and being unprepared with such

proof gave up his case, and the defen-
dant was thereby, in fact, deprived of a

trial. The entry of Whitney has also
been urged as an objection ; if it was an
independent fact, it might make against
him; but coupled as it was with a good

title and the possession of deeds, 1t was
i B

168
1824

Doe. Dem
Stapsfeld
against

Whitney.
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Doe. Dem,
Stansfield
against
Whitney,

CASES IN BASTER TERM.

a fair assertion of his right. If the several
objections to the plaintiff’s title had been
stated in a case, or upon a special verdict,
I might without doubt have gone intothem
all; and I conceive I may do so if theY
appear upon the judges notes.

There are many cases of new trials be-

ing granted upon grounds not moved at
the trial where the ends of justice requir-

Ced it

In Sutton against Mitchell* a new trial
was granted the defendant upon grounds;
which by the mistake of his counsel, were
not noticed at the trial ; and in D¢Agui-

lar against Tobint the court granted.a
new trial on account of the mistake even
of a witness.

In the cases of Cox against Kitchen,
Edmonson against Machell, and other au.
thorities cited, the court refused to grant

new trials upon points not reserved at the
trial, because they considered that justice

had been done, or that the proposed de-

fencps were not conscientious; but the
merits here are with the defendant; he

holds a mortgage for which he paid his
money long before the plaintiff took

*1IT,R. I8 4+ 3 Marsh, 265.
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his deed, the very taking which, under
such circumstances, subjects to the charge
of buying up a pretended title,

I conceive that the lessor of the plaintiff
should have commenced his title with the
original grant from the crown. The titles
here are not upon the same footing with
those in England—there a tenant is pre-
~ sumed to be in, with the consent of the
Lord of the fee, but here all the lands

having been in the crown within sixty
_years, that presumption fails, and a grant
~ from the crown should be proved. On
this ground the plaintiff, 1 conceive,should
have been nonsuited. Short’s possession
" too, was not such as to be that of D. Wash-
burn’s ;'hp should have been a tenant pay-
ing rent, whereas he was a mere casual
occupant not recognised by the law.

To make the consideration for the bar-
gain & sale to plaintiff; good & valuable,
it should have been shewn that the lands
in possession of Daniel Washburn’s heir,
were, in fact, liable to his debts, and fur-
ther that the consideration was a pecunia-
ry one, as laid down in Cruises digest, vol
4, and also in the 8th report,

170
1824

Doe. Dem.
Stansfield
against
Whitney,
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omm——

Deoe. Liem.

Siansfic'd
against

Whituey.

CASES 1Y LASTER TLRM.

[Boulton J—Youmay shew a pecuniary,
covsideration, sotistied in Oxen or other
vatuavic.]

'Luis instrunent is void too I contend
for ui-certainyy : it describes ..o land in
pariicul v, but all the jand Droaiel Wash-
burn dicet possessed of. I concelva it was
void too lm waut of registry. Tle Eng.

lish statutes appoint a 4 time wiihin which
deeds s ve enrolied, aud after registry

the title is 1ctrospective: but h¢re no

time is appointed, from whence it may be
fairly concluded, that the title is not com-

plete until the deed is registered. This
instrument .indeed could not be properly
registered, for it mentions no county in
which the lands lie,

Upon these grounds of objection to the
title of the lessor of the plaintiff.

Upon that of merits which is clearly
with the defendant, and upon the broad
principle laid down by Mr. Justice Buller
in Estwick against Cailland,* “that upon
the application for a new trial the only
question is, whether under all the circum-
stances of the case, the verdict be or be
not cccording to the justice of the case,”

*3 T R. 425,
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I conceive that the defendant is entitled
to a new trial.

- Robinson, Attorney General, in reply.
It is important to the real justice of this
case that the defendant should not have
an opportunity of hringing forvard the
antiquated doctrine of abatement disseis-
in, &c. and thercfore | coritend that these
points not having been moved at the tria}
should not now be taken into considera-
tion.

Were this a case in which justice
could not be done without considering
them, I might not perhaps object to their
consideration ; but it is not so. Injustice
would take place by allowing the defen-
dant to take advantage of his own wrong
in making a forcible entry. Justice is
not his object, but he wishes to meet us
with defects in our title. The seizin of
D. Washburn is sufficiently substantiated.
It is not necessary for a person to be con-
fined to his house to continue the posses-
sion of it ; if he has fifty houses he may
move from the one to the other and con-
tinue his possession by having an agent
or servant, or even by keeping a key.—
There is no occasion for a person claim-

172

1824

Doe. Dem.
Stansfield
against
Whitney.
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1824

Doe. Dem.
Staunsfield
against
Whitney.

CASES IN EASTER TERM.

ing title to go back farther than to the
death or seizin of the ancestor here, more
than in England. He is net obliged by
commencing his proof: beyond that, to
subject himself to make slips or breaches
in the chain of title.

The ancestor’s dying seized makes the
heir’s title primafacie good, and it is for
the defendant to shew a better title.

The objection to want of registering
has been taken from a supposed anology
between our registry acts, and the Eng-
glish statutes for the enrollment of deeds
of bargain & sale; no such analogy in fact
exists ; there are registry acts in England
as well as here, upon the same principle
and for the same purposes; namely, that
of givingnotice to subsequent purchasers,
but not to substantiate or coniirm the title:

The consideration for the plaintiff’s
deed, was the best possible ; there was a
just debt due by the ancestor, to which
the lands were liable under the 5th Geo.

- 2d. The consideration may be money

or moneys worth, as laid down by my
Lord Coke, who says, that a bargainee
may aver money or other valuables as
the consideration. If the defendant has
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merits, he, in his turn, may bring an ejeci- 1824
ment, which he ought to have done at

. Doe Dem.

first. Stansfield

: agt_zinst

Chief Justice,—The points urged by the whimer
~counsel for the defendant, appear to be
worthy of consideration; but the trial had,
not being conclusive, as the defendant
has an opportunity of bringing forward
any merits he may have, upon an eject-
ment to be brought by himself, the Court
are of opinion that the rule nisi should

be discharged.
Per curiam—Rule discharged.
® > 1st. May.

‘JOHNSON against SMADIS. A defendant

may upon the
affidavit requi-

In this case the defendant had obtain- red for the ar-

. rest of the per-
ed a Judgment of non pros and had issued sons of debrors

. . issue an exe-
a ca:.sa: upon it | cution against

the body of a

Boulton, Solicitor General, moved to g;z‘“;;ﬂ;er;ih:

set the same aside, on the ground, that ’.,‘:,‘:F';ﬁ;‘: of
this writ did not lie for a defendant, the
words of the statute authorising it being
confined to plaintiffs, and not sufficiently
general to embrace defendants. They
only point out the affidavit to be made by

plaintiffs.
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1821

Johnson
against
Smadis.

A person
may be admit-
tedanAttorney
of this Court
upon his own
Atfidavit of ser
vice where the
Attor.ey  to
whom he was
articled is al .-
seot from the
Province

CASES IN EASTER TERM.

Chief Justice—The costs in this case
have become a debt, §z I consider a de-
fendant entitled to the same remedy a
plaintiff might have had if he had recov-
ered. ‘ |

Campbell J—The case here too turns
upon a fraud, which must have been stat-
ed in the athidavit.

Per Curiam—Application refused. !

'

H D

EXPARTE RADENHURST.

Mgr. Tuomas Rapennurst applied this
termn to be admmitted an Attorney.

Mr. Ridout with whem he had been
articled being abisent from the province,
the Court admitted Mr. Radenhurst upon
his own ffidavit of service for five years
without the usual certificate. '
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