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ADVERTISEMENT .. 

1*; 

J\.Dl}~RSS 'I'O 'rRE Pt\OYE~Sl')N~ 

T HE establishment of a Repol·ter, by Leg-islativ€ 
Authority, is certainly an imp0rtant circumstance in 
the progress of the Jurisprudence of a cuuntry; nor 
call there be a doubt but that. if hiE; dutIes are per/orm­
ed wilh moderate skill. the appointment will be an 
useful one to the Public, as well as to the Professioll.­
The ditliculties attending the execution of tho~ uties 
are well puinted out by SIR J AMES BARROW, in his Pre~ 
face; and if so accurate a Reporter could antici nate 
errors and mRccuracies in his work. J may, very 1 ~1'lly: 
Mspeak much indulgence for olle posSE'ssiug, cowpa­
ratively, very minor qualincations. 
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'THESE difficultip.s l\re well known to a liberal PrOre~.i 
gion, by wlJOse (: .. 'our they will often be excused, and 
by whose assista.,ce they will not nnfrequently be re­
medi~d.-An anticipation of that assistance, and of a 
continuation of that personal kindness, and professional 
rondescension with which I have been honoured by tl1e 
Judgps of this Province, inJuce me to hope that my 
endeavours to perform the duties ofthe Office to which 
I ha\'e been appoillted by His J!~xcellency, may be be­
neficial to the Profession. Should they, in the smallest 
degree, contribllte to raise it to that eminence to which 
we nil confidently hope It will arrive in tbis Colony, I 
shall have the satisfqction of reflecting that I have dis­
charged a small portion of that debt, which Sm EDWAP,U 

Cm-:r., and after him, Sm \V lLLIAl\I J orms, tells us we 
owe to our Profession. 

IN th~ course of these puhlication~, (which I propose 
shall take place in the vacations next following the term 
]n which they are ::luthenticated by the Judges.) some 
C~5es will he found of minor importance, but which 
milJ he deemed proper for insertion, from a considera­
tion tllat many member!> of the profession, who are re. 
si,Jing at a great dil"tance from the Capital, have little 
npportunity of knowing the more ordinary decisions of 
nje Court, except through the medium of tbese Reports. 
Other rases, perhap3, m3'y be inserted, involving Iittie 
Jeg;)I dj~qlJi~itionl but which may be thought well 
,1(hiptf'd for ~ ,e perusal of n Population whom a qesire 
'or inCor,nation in a Country where so few Publicatiolls 
'Ire prc.3ented to the Public, may induce to reud these 
·lccisions of our Superior Court. 

• of r~'lr-rv N'"11 .L" , () ("I ~_ ~ 

THO~fAS TAYLOR. 
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CASES 
ARGUF:D AND DETERMINED IN THE 

COURT OF KING'S DENCH, 

YURK, we. 

ME]\'lORANDA. 

TJt(l~IAS TAYLOR, Es~, was appointed Reporfer to this 

Court d"rlO:! 1 nt' la~t Vacation, under the Provin(;ial Sta-, 

tute, 4 Geo. IV. C. 3. 

MR. JU~TICE (' AMPBELl- was Absent during the whole of 

this Terlll, from Ind"p,)sition. 

JAMES RUY, AND JULIA DOVAL, 

1821. 

Against 
July 7th. 

JOSEPH DELAY. 

WASHBURN obtained a Rule last Term to Where a rille 

shew cause whv an attachmellt should not issue to .hew callS" 
~ why an at-

ag:1inst ---- one, &c. upon an affidavit taclunent 
, .huuld not is-

stating the receipt, non-payment, and refusal 'lie again,t an 
All nrlley for 

to pay, certain monies received by him from n"n-r"~ment 
" of mOil IPS re. 
the defendant in this action, to the use of the covmd [IIr 

• • his Clieni,had 
plamttffs; and IIOW he stated to the Court, that lapsed; the 

Court refused 
to grant a new 

rule I' it_out a fresh affiuavil, statiltg that tbe money was still unpaid. 
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] 823. thp former rule had lapsed, and moved for a· 
nother rule, msz, upou the former affidavit; sed 

JAME' Roy 
and per Cur. 

JULIA DUVAL 

aga;1IS1 I . fi fi hIt 
J05. DELAY t appellrs, przma . arie, rom t e ru e no 

Iluly 11th. 

having been served, that the demalld may have 
been satisfied: a rule to shew cause cannot is. 
sue, witbout a fresh affidavit, stating that the 
money sought to be recovered is still unpaid. 

Rule granted upon .I1ffidavit made. 

WILLIAMS .I1gaznst CROSBY. 

Tbe Court MACAULEY applied for an order to dis­
will ,,"I grontcharge the defelldant out of custody, upon an 
B pel'eh'plory 
rule for the affidavit statir:g that the Order of Court ob-
dl'lllarg~ of ' 
81~ illsolv~nf tailled under the provincial statute"" for pay. 
prlsoner wltb-
o~t an affi~a mellt of five shillings, currency, per week, to 
\'1/ that no 111- ~ ••. • 

Ifrrogatories the defendant, a prIsoner In executIOn, had 
hat! heen filed •• 
I,~ the plain· not been complIed wIth. 
tilf. 

BOULTON, Juo:tice, (absente POWELL, C. J.) 
There must be an affidavit that no interrogato­
-ies bave been filed by the plaintiff, or the ap­
)lication must b~. for a rule m.~i. t 

Rule nisi granted. 
THE KINn 

:J!.l'ruy. :Stat. 41i Geo. Ill. t Provo Stat. 2. Gro. IV. c. 8. 
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THE KIN G .Ilgainst HARRIS. 

, 
t323. 

July 14th. 

R . lIT h Quere, Whe· OLPH obtamed a I'll e 3!;t erm to s ew therlhe court 

M d h Id ' h will award a cau"e why a . an amus s ou not Issue to t e Rlalld801US to 

T f h d · . f L d d" . the Trp8sIJIer reasurer 0 t e IStrIct 0 on on, Irectll1g of a Dislnct 

him to pay several sums of money to the Gaol- ~n this ProV-
IDee, 

er of the district, under the orders of the J us-
tices in Sessions. The affidavit ill support of 
the application stated the issuing of several 
orders by the Justices ill Sessions to John Har­
ris the treasurer, requiring him to pay several 
sums to Beaupre, the gaoler; the presenting 
of those orders to Harris, his refusal to pay 
them, on the ground of there not being any 
money in the treasury, and the payment of se­
veral orders of a date posterior to, and which 
were presented after those of Beaupre. 

BOULTON, &licitor General, now shewed 
cause :..,....-He contended, that the only grounds 
upon which a Mandamus can issue are, that the 
party has no other legal or appropriate remedy, 
or that there is no court, except the Superior 
Court, competent to correct the acts complain­
cd of:..,....-That in this case, the legal and proper 
rem~dy was by indictment, or by application 
to the Magistrates in Sessions, to whom the 
treasurer was amenable for his conduct, and 
who had am pIe means of correcting him by re-
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f823. moval: his accounts were audited and allowed 

THE K"G 
ogairt<l 
liARRIS, 

by them, and it would be llllreasollable that he 

should be proceeded against by malldamus, ill a 
matter respecting those accounts, by any other 

court; he is the OffiCN of the sessiolls. ha\'ing 

the custody ofmollies which are subject to their 

disposal ollly ;-That tbesf' positiolJs are borlle 

out by all the cases, none of which are contrary 

to. many bearing a strong analogy to, and se­

veral, directly in poillt wilh, the presellt. In 
Doctor Walker's case. Lord Hardwicke says,* 

" Can it be said that ever a Mandmlls wellt to 

an officer of an illferior court to compel him to 

do his office? No, sure, for if the inferior offi. 

cer will not do his duty, the judge of the illferior 

court must tum him ouL" In The King a­
gaillst Bristow, t Lord Kenyon says, • This 

courl have no difficulty, upon a proper case laid 

before tiJem, in grantillg a mandamus to justi­
cps to make an onler, WllpIl they refuse to do 

tIll·ir dUly; but it would OP descelJding too low, 

to grallt a mandamus to illferior c.fficers to obey 

that ordpr;-\Ye might as" ell issue such a writ 

to a constable, or other millislerial officer, to 

compel him to execute a warrant directed to 

bim, as to gr'ant this a pp!ication to the treasur. 

er, to obey the order in question. It wau ollce 

indeed, made a qnestion, "bether the disobe­

dil'nee of an order of justice was an indictable 

~ Cas<:s temp. HUI<i\\iclie, 218. t 6. '1. K 168. 



IN THE FOURTH YEAR OF GEO. 'IV., 

offence ~ but since the case of The King against 
Robinson, that point has not been doubted :­
The prosecutors must pursue the ordinary re­
medy in this case by indictment:" and my Lord 
Bacon says," But, though these kind of writs are 
daily awarded to judges of courts to give Judg­
ment. or to proceed in the execution of their au­
thority, yet are they never granted in aid of a 
jurisdiction, but only to enforce the execution 
of it ; nor are they e\'er granted where there is 
another proper remedy; alld therefore will not 
ly to an officer of an inferior court, as to a ser­
jeant at mace. an apparitor, &c. to compel them 
to execute their duty, for these are servants to 
the respective courts, and punishable by the 
judges of them ; and for the superior court to 
interfere in obliging such iJlferior officers, 
would be to usurp their auth~rity."* 

That supposing this treasurer to be an offi­
cer to whom a mandamus could issue. the affi­
davit to ground the application was defective, 
in as much as it is not sworn that the treasurer 
had money in his hands, when the orders were 
presented, and that the orders themselvf'p;, 
e.hould have been annexed, and not a schedule; 
and the tr.esurer has sW9rn that he had no mo­
ney. 

*' Bac. Abr. Tit. Malld.HuuS, 310. 
II 

9 

1823. 

1'BE KING 
against 
HARIU~. 
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THE I\lNG 

o !!;fIiTfsl 
HARUb. 

{;A~E;, IN TRINJTY TERM. 

BOULTON, J llstice -The affidavits are CPf­
lainly too confined; in a similar llpplicatiotl to 
tbe pref'lCllt, in Ellgland, I recollect that fact 

was expressly sworn to. 

The magis~ ratl's, if neceSSflrv, can coerce 
this treasurer: no neglect is ,;hewn "PO(J his 
part :-Tt is merely SWOfll that an order Wfl9 

iSSIlf'd. and that he did not p:=!y it. He bas 
prodncf'd his aCCOl1l1tS. which shf'W he has no 
money ill his hal,ds. and they llre slJpported 
by affidavit -The court will not tlleret;lfe 
gTllnt a mandamus to compel him to do what 
is physically impossiblp; nor will they order 
him to pay de bonis propriis. 

MACAULAY, contr'l.-The objPct of this ap~ 
pliclltion is not {}uly considpred by the argu­
ments on the other side: if the trellsurer h8d 
nn money in his hands. he should return that 
f::let, upon which issue might be taken. and 
that issue might be tried by a Jury. If the 
treasurer does not make such a return to the 
malldamus as vnll satisfy the court, he will be 
attached, and the object of tile attachment 
will be, not to do that which is physically im­
possihle, but to pUllish him tor contempt of 
the proceRs of this court. The treasurer is 
upon a d ifiercllt footing here to that w hicn he 
IS upou ill England: he is here appomteu Ull-
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df'r the sallction of an Act of the Legislature; 
hIs duties are chalked out by "tatutc.-WhPll 
oruers for payment of money are brought to 
him, it is his duty to pay tbem out of the first 
monies which come to his hallds: he is not to 
p:-ty subsequerlt oruers bp/ore prior ones. In 
tbe affidavits ill support of tuis motion, it iSn 
di!'tiuctly stated, that he has made several 
payments upon orde"s issued after those oflhe 
gaoler. ft the magistrates have neglected to 
exert their 3nthorit.v, in compellillg the trea­
surer to petfin'm hi:i duty, this court "nIl illler­
[er'e :-The case of The King agaillst Bristow 
is very distinguishable from the I'rcselJt: that 
was an applicatioll from the sessiolls fo\' a (jJan­
damus to tbe treasurer of a di\'isioll quarter 
sessiolls. [mm parties who had the lUedlJS of 
enforcing their own ordel's, It ii'i expl'essly 
laid down in Kidd, that this court will visit 
all officers, and here the court wil1 [jot hesitate 
to grant a mandamns; isouable facts may be 
J'etul'lled upon it, traver6'eJ, and tried by a 
Jury. 

ROJ,PH, same side.-The case of The I{ing 
~g::!inst Dean inclosure'" is in point: That was 
an application {<)f a mandamus to commis­
sioners of highways appointed by Statute, and 

----.-------~-----
~2. M. & S. 80. 

H 

18:23. 

THr }I.J:\!G 

flf,{(I"nl 

tlAKhlS. 
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1823. 

T"r K,NG 
at!; :rlst 

fll.-.ls. 

CASES IN TRINITY TERM. 

notwithstanuing the quarter sessions had au­
thority, the court of King's Bench interfered, 
and it was laid down that an indictment against 
commissiouers of an inclosure act, for lIot o­

beying an r)rder of sessions, directing them to 
set out a road, as a public road, would not be 
such a remedy to the party as would induce 
the court to refuse ~n interference by manda­
mus. In the present case, an indictment or 
ff::moval of the treasurer would be no remedy 
to the party; and when the law mentions a 
legal and specific remedy, it must contemplate 
one which would assif:1t the party in the reC'Ol'e-
1'y of his rights. 

BOULTON, SoL Gen. in reply.-The case in 
'Maille and Selwyn ii very different to the pre­
sellt; the commIssioners there were not infe­
rior officers. but superior in their own court; 
an appeal lay to the quarter sessions, but as 
the time had e13psed for that ::lppeal, the court 
of Killg's Belich interfered, on the ground that 
the party would otherwise be without remedy. 

There is no reason for considering a treasur­
er in this country, as bearing a different cha­
r;leter to that which be does in England :*-It 

*' As 10 th.p offic{' and duti,-Os of a treasurt'r of a COllDl) m 
En!!IHII'·'. v.dp 11 G. 3 c. ~O-12 G. 2. c. 29, & 6,7, 8, 
9, 12, ciled ID Durlls' J u~th.e. -
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is not necessary that the mode of his appoint. 
ment should be the same; he is amenable to 
his own court here as well as there :--If the suo 
perior cOllrt saw it necessary to interfere with 
the treasurer, it \\ ould be by attachment, a 
process which the quarter sessions are not em .. 
powered to issue for dis')bedience to their 01'· 

ders. Is there any instance of this writ issu­
ing. to order the performance of an impossi­
bility, and of incarcerating a man for not o­
beying it? suppose there may have been orders 
paid subsequent to the presentment of the 
gaoler's, they were not left with the treasurer, 
and he is not bound to keep a tablet in his 
memory of all orders that are issued. The 
point of law appears from all cases to be clear 
against thus issuing a mandamus in this case, 
and no grounds have been shpwn why tbe 
court should interfere contrary to former de-· 
term ina ti OIlS. 

CHIEF J uSTlcE.-This is a beneficial writ 
prayed by Beaupre the gaoler, to supply the 
want of any other remedy adequate to his re­
lief; the treasurer is a public officer, declared 
by statute so to be; he is to receive the public 
money, to pay the orders ()f sesilions for its 
disbursement. and to account to the sessions: 
when the gaoler presented bis order, he was 
told that there were no means; other orders 

13 

1823. 

THE Kf"~ 
ae;asllst 
H ... RRU3. 
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1823. have been made upon the' treasnrer since 
that of the gaoler, which ba\'e beell paid; but 

THE KING 

a"ainst Beaupre has alwFlYs been told, that there 
HARRIS. 

was no money in the tr{'aAur.'. U pOll prillciple 
the treasurer is bound to charge the orders 
as they occur; it would be monstrous that he 
should be permitted to preff'r olle persoll to 
another at his own caprice; if it i8110t the law 
at present, I should bope the legisl-'lture would 
make a statute ft}r the pa \ melJt of these orders 
in rotation; uuder the circums1allces of this 
ease, a mandamu<; appeFirs to me to he the ol:ly 
remedy.-I cannot cOllsider the treasurer a" ;·n 
illferior officer, though he is appointed by tbe 
sessions, his duties are set forth by ail act of 
the lpgislature: if the treasur'er hau no mO)lf'Y 
upon the presentment of Beaupre's order, he 
should have been paid out of tbe first mOlilPS 
which came into the treasury, alld tIH' atlida\its 
state, that the deponents verily believe there 
was money. The true principiI" of refusillg a 
mandamus in the King's B€'lJeh, i;.; lIot merely, 
that there may be SDme other mode of seeking 
redress, but that it should be a means compe­
tent to the party. It has been c.,ntendcd that 
this gaoler should proceed by indictment, but 
that would not be an adequate remf'dy to him: 
the treasurer may be removed. and his securi­
ties may be resorted to, by the jllsticf'S, but 
still this would not relieve the applicatlt; hiE 
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d(''ltaTHl UPO') th~ tre'lsury remains as long as 

there is mnney in the treasury, or rno ley due 
tl) the treasury:-The affitiavit of the treasur­
er pa8Res hy allY direct assertion, that he had 
not the means of p:lyment at the time of pre­
selltin~ the order, or that he has not had the 
Jleans since; it admitH, that subsequent to the 
prf'spntrrerrt of Beanpre's order, a more recent 
order has bpen presented and paid. The opi­
nion which I formeo upon the former argument 
of this case is not altered, but rather strengthe 
ened : an illdictment is IIOt an adequate remedy 
here, alJd I thillk the maudamus should issue. 

BOULTON, J ustice.-There are two points to 
be considered in this applicatiolJ : First, "'he­
ther the treasurer of a district is an officer to 
whoQl a maudamlls mfly issue: .-\uJ, secondly, 
if he is so, whether the affidavits ill this case 
are surficiellt to warrallt 'the extraordinary in­
terference of this court :-As to the firs! point, 

the cases say that a mandamus is always re­
fused where there is a specific remedy; this is, 
laid down in Douglas as well as the term re­
ports: in the cases there reported the subject 
of the application was a treasurer, here it is 
the same-I can see no difference in the law, 
no difference in its application; every authority 
satisfips me that the writ cannot issue; the ollly 
pretence for a different deci:,jon, il::l tile caae in 

J5 

]823. 

THE KING 

agai"st 
HARRIS< 
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]823. 

THE KING 

against 
ldARRU. 

.July 16th, 

CASES l~ TRINITY TERM. 

Maule and Selwyn, but it does not nppl.V ; that 
was respecting an original appointment; the 
commissioners were not inferior officers. As 
to the second point, it is not sworn in the affi. 
da\'its in support of this application, that the 
treasurer has money in his hands :-It appears 
to me that it would be a hardship upon him to 
issue this writ, unless it was positively sworn 
that he had funds. In a similar application to 
the present, to the Court of King's Bench, in 
England. where tbat fact was sworn to. the writ 
was granted without opposition; that case, 
therefore, fllrui~hed but little authority.-My 
first impression on this applicatioll was, that the 
writ might issue, but upon considering the law, 
and looking into the affidavits, I am satisfied 
that a mandamus should not be awarded. 

The court being divided, Rulph took nothing by 
his motion. 

WILLIAMS against CROSBY . 

11 is nol .uBi- R 
~~~~~ft~ .. an IDOUT shewed cause against the rule nis£ 
gd,olunl~ Ibe f obtained this term, for the discharo-e of the e en Ion () a 0 . 

pl'isoner ":ho defendant an insolvent debtor upon affidavit has applIed' , , 
for his dischar!!e lor nOli' paymenl of his weekly allowance, .Iale his h~ing p ossps'ed., 
of prop~rly, but it mu>1 shew Ihal he h~. secreled it, or f'-8udul"ntly parted wilb 
iI, aud aflfr Sitch allowance ha> been paid, if the plaintiff di"'ontirJUes iI, bp mu.t 
ba"e affid."ils to produe{ in COUlt, tu justify 8uch di.continUUI1Ct' H( tbe tim" the 
defendant moves for bie discharge, 
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stating that the defendant was po~sessed of 1 B23. 
land in the township of King, which he became 

WILLIAIIIS 

entitle~ to, subsequent to his imprisonmellt at O/{trillst 

h CR~B~ 
t e suit of the plaintiff. This affidavit had 
been sworn above a year ago, and had not hi-
therto been made use of by the plaiiltiff, who 
had paid the defendant the weekly allowance 
ordered by the court, for about seventy weeks, 
and t~en discontinued it. 

This prisoner cannot be dischargpd u'lder 
the statute,* until he ans"ers the interrrgato. 
ries to be filed by the plaintiff:-The words 
of the statute are, '" That whe:l alld so often 
as any prisoner or prisoners in custody, alld 

charged ill execution, for debt, ill any cil il 
~;uit, shall apply to the cOllrLwhellce such pro­
cess or execution issued, either to bp dischar6'­
ed or allowed a weekly m'lintellance, by re,l­
son of any alledged insolvency, it shall allJ 
may be lawful for the plaintiff or phintilf-", at 
whose suit such prisoner is detained, Ilis, her, 
or their attorney. to file such ioterrogatoriea 
as he, she, or they, shall be advised, or thiuk 
expedient, touching or concerning, or for the 
purpose of discovering any pl'opet'ty 01' credits 
"hich the prisoner may be possessed of; or 
which he Ot' she may be suspected of having-

* Provindal Statute, 2. Ceo. 4. c. 8. 
e 
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lB23. 

" II I [ H[S 
a!.., II lf1 'it 

Ct<o,BY. 

CARES IN 'fRINIT't TERM. 

secn~ted, 01' fraudulently parted with, which 
interrogatories the prisoner is required to an­
swer upon oath:-That after such iuterroga­
tories shall have been filed, a/ld a copy thereof 
delivered to said prisoner, his or her attorney,. 
said prisoner shaH Ilot receive any further be­
nefit trom his or her application; and the- or­
ders or other proceedings thereon shall be 
stayed until the prisoner shall have fully an­
swered the same," &c.-It is immaterial, ac­
cording to the words of this statute, at what 
time he came into the property. He is possess­
ed of land, and not being the insolvent persoll 
whom the statute contemplates, the plaintiffis 
entitled to examille him upon interrogatories, 
and it is contrary to the intention (Jf the statute 
that he should be dibcharged until he has an 
opportunity of doing so; the priTlciple of thii" 
statute is the same with that of the Lords' Act. 

MACAULEY and WASHBURN, contrn.-It is not 
sulncient now that it is swom that the prisoner 
IHiS property; it must also be sworn that he 
has secreted it, or fraudulently parted with it. 
f'laintiffs cannot be permitted to pocket up' 
affidavits for a length of time, and then pro­
duce them to prevelJt the disch~rge of a pri-­
sOller. 

CmEF JUSTICE.-It appears that the weekly 
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aHowance has been pf1id for a length of time, 
and is now discontinued. The plaintiff cannot 
cease this payment without shewing that the 
defendant has, subsequent to the order for the 
allowance, "concealed. fraudulently parted 
with, or made away with, his property."-If 
this prisoner should be released the debt is not 
discharged: the plaintiff may resort to the 
prl)perty:-Before he discontinued the pay­
ment, he should have had his affidavits of these 
facts ready. The affidavit you have may shew 
p~perty to have come to him since his impri­
sonment, but shews no secretion of it, or that 
it has procured him a loaf of bread. A man 
is put into gaol, who swears he is worth n')­
thillg; after laying in gaol for some time, he 
procures an order for five shillings per week, 
which IS paid for more than a year, and is 
then discontinued: he applies for his discharge, 
and then the plaintiff produces affidavits to 
shew that property has come to him.-The 
prisoner must be discharged. 

Per Curiam. 

Rule absolute, 

NICHALL 

19 

1323. 

WILI.IIM! 

a,~fllJlst 

CllO.JlY. 
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1821. 

Jul!l18th. NICHALL and another, Surviving Executors, 
.J1gain~t WILLIAMS. 

= Wh,.r,.o"p T or tjlest' I xe- • •• r d 
tut"rs is d. HE DeclaratIon In thIs C'lse was lOr goo S 

cea,pd. R"d Id d h' t th the. orvhors SO , an upon t e common money co un s; e 
bl""" 80 8e I d hid r d t d' till,,-ill right breac 1 state t at tne eJen ant,no regar Ing 
"I their Ie. h' . & h t t .. & t d fi d tator, the de. IS prOmiSeS, c. u con nvwg, c. 0 e rau 
cl.ration the testator in his life time alld the said Wil. 
rnu-t .fate ' 

that payrnent liam Nichall and Allan McPherson, siJJce Ilis 
b8' ont bppo 

~~~'~:'!'d ~~~ death, in this respect, had not paid the seve­
IIIlUlor. ral SHms of money, &c, to Testator in his life 

timf', or to said James Nichall and Allan Mc. 
Plwrson, executors as aforesaid, or to any of 
them, (withont any averment of non-payment 
to the deceased executor). To this declara­
tIOn the defeudant demurred generally. 

MACAULEY, in support of the demurrer.-No 
notice is taken ill this declaration of the deceas. 
ed ex('cutor; he is lIot evell named :-There 
should have been an averment according to 
the forms laid down, th<1t no paymf'nt was 
made to the deceas\ d executor d'uring his life. 

BALDWIN and \V ASHBURN, contra.-This is 
not like the catie of a deceased partner. In 
law, a negation of l'ayweul tu one executor is 
a uegation as to alL 
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132't 
C'HlEF J USTlcE.-f<'ach of the executors may --

. T h h I _1 1." ,1 NICHALL receIve money. 0 S ew t at t le Uelenuant and 81l()lh~r 

is still .,ndebted. you ~hould aver that the third ;~a:~:~$. 
executor has not beeil paid. 

Per Curiam. 

Leave to amend upon payment of Costs. 

23 

THE KING .!1f{rtin'lt JOHN McINTYRE and July 18th, 

ALEXANDER MACl{ENZIE, ESQ.UIRES. 

= 

BOULTON, Solicitor Get:\eral, had oblain- An attach 
mP1I1 will is-

ed a rule in Hilary Term 1a,t, calling upon A- sue .a!(.~irht 
commr8SlOn-

le:1l.andar Fraser, Alex:lllder McMartill, .J ohlJ ers 01 H court 

M I d Al d M K 
. E . of n"luesls, 

C ntyre, an exan er I c enZle, ... sqlllres, who lly II 

C .. f' H' M . t' C f R cause in OmmlSSIOnerS 0 13 aJes y s ourt 0 e- which they 

h Id 
'

;v'II- . 1 f' h 81duteresled quests, e atf I Jamstown, In an( or t e ' 
county of Glengary, to shew cause why an at­
tachment shoultl not be issued agaillst them for 
having ilIegal1y and corruptly giren judgment 
in the said court against Alexallder Wood, at 
the suit of the elders and committee 01 the 
Church of Williamstown, and issuing execution 
thereon ;-The facts upon which the rule was 
granted, as shted upon affidavit \'\-ere, that 
Alexander Wood having, with several others, 
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] 823. signed a subscription paper or agreement for 
the allowance of six dollars each, per annum, 

THE KING t" f 1-> b . .. h 
al{uins/ lOr the support 0 a res ytenan mUlIster, W 0 

J. McINTYRE h t" Sid d h . ""d was to ave come ,rom cot au ,all aVlIlg 
A. MCKENZIE r. d th' f re,use to pay e same, III consequence 0 IW 

minister hHving arrived agreea ble to the terms, 
as he cQllceived,. of the agreement; he, said 
Wood, was proceeded against to judgment and 
execution, before said Commissioners of the 
Court of Requests, for the sum of one pou:,d, 
and costs amounting to seven shillings and six 
pence: that John McIntyre and Alexallder 
McKenzie, who gave judgment against said 
Wood, were interested in the event of the said 

, suit; the former being one of the ciders, to 
whom the promise, if allY ill th£' said agr£'emellt 
or subscription paper was made .. allil the latter 
being personally bound to pay tbe salary of the 
minister then officiating:-It was further stated 
upon affidavit, that goods and chattels of Wood 
of the value of twenty-two pounds were sold 
to satisfy the amount of the execution, being 
one pound seven shillings only.-It was also 
sworn that the church was inuitferellt]y desig_ 
nated Williamstown or Lancaster. 

MACAULEY now shewed cause.-An attach­
m£'nt callnot issue against magi"ltrates acting 
judicially, unless aClual corruptioll is shewn:­
In this case, the parties are respectable per-
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sons, w~o could have no corrupt motive in 1823. 
what they had done. In the judgment of the .. 

f h I · .n; . I d h THE I\I~G ·court 0 requests, t e p alIlh ::; areentlt e t e agaiml 

C · Ch h f L d J, f>lcINTYRE ommltt~e of the J urc 0 ancaster; all HI>d 

h I .. ' . d b h· h J McKENZfE. In t e ru e m.~z grante y t IS court, t ey are . 
styled the Committee and Elders of the Church 
of Williamstown, a variance which will pre­
vent the issuing of the attachment. In a strict 
legal proceeding, as the present is, the names 
of p-a rties must he correctly stated, and • hough 
it is sworn that the elders and committee are 
inJi"criminateJy designated as of Williamstown 
or Lancaster, that is not sufficient to cure the 
defect; as tothe value of tire property taken by 
the constable, to satisfy the execution :-He 
bas Siworn that Wood told him he had no pro­
perty, except a mare and two stacks of oats. 
--[CHIEF JosTlcE.--That is immaterial, the 
com plaint agaillst the justices cannot go further 
than issuing the execution.]-McMartin ha(; 
sworn that several parties were sued UpOIl the 
same agreement o.r subscription ·paper, alld 
that they had a full opportunity of making their 
defence; and if Wood did not chuse to do so, 
upon a mere surmise thathis uefence would not 
be attended to, It was his own fault. There is 
no evidence of corruption in this case; the par­
ties were mere agents, and not bound ji:)r the 
contracts of others ;-They may have erred, 
but certainly not from corrupt motives. 
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] 8'23. BOULTON, Solicitor General, contra.-ln the 
affidavit to ground this application it is posi-

THE KING • f h . t (,.J 
af!;aimt lIvely sworn that one 0 t e magis rates If c-

J. McIN1YRE I f h IJ I . t·ff h 
Rlld ntyre) was one 0 tee ers, pam 1 on t e 

A.McKENZIII· h· t h t d . d achon upon W IC 1 e sa an gave JU gmelJt; 
and that another, (McKenzie) was personally 
bound to pay the salary to the present officiat­
ing mlflister. Wuod was well entitled to refuse 
payment of the suhscriptioll, as the terms were 
not complied" ith, alld the retilsal of a cory 
of the judgment by the magistrates, upun the 
first application was highly improper:-They 
are certai Illy amelia ble to the com mOil In w as 
filr corruption. In the cuse reported in 1st Lord 
Raymond, an attachment isslJed againet a ma­
gistrate for giving judgment in favour of his 
own Lessee. 

CHIEF JUSTICE-Wood seems to have had 
grounds for refusillg his suhscription. as no 
clergyman came from Scotland to officiate un­
der the agreement. One of the magistmtes 
who was concerned in this matter very properly 
'nithdrew from the bench :-A man must have 
no conscience at all, "ho could sit in a cause 
ill which he was concemed.-There may not 
have been actual corruption, but the case 
comes under the law which is anxious to pre­
vent it. 

Per Cu.riam . .lin (lttachment 'Jm.lst issue ago'inst 
.John .M'lntyre and .liltxander lUcA"enzie, hsql's. 
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] !~23. 

BROOKE against ARNOLD. 

T HE ,plaintiff declared in assumpsit, as in- Where the 
, plR:nlltf in, 

dorsee of a promissory note made by the de- d"rse~ of a 
pr .IllI,sory 

fend ant, and upou the common money connb, nolp ,ovalole 
• • upl'D(lelDl1 l1d J and laid hiS damages at £-. The defeud- hod 'aken II S!. 

d h fi ' year. nller ils 
aqt pleade to t erst count: 1st, fhat J obu dale, and WIiS 

A ld ' h fi " d f" I l'ODD,ant of rnl} ,IU t erst count, mentlOlIe a ter t l(~ 811 agr"elD"nt 

k ' f th t b Th I d" d Plltered int •• rna lng 0 e no e y omas, t Ie e en alit, h",h,eeD Ihe 

and before the same came to the hauds and ~'i::~~ Iroh: 
Po.ssession of the plaintiff. to wit on the 6th ttl(,k it, "lid 

" the de P"dnot 

day of September, I U 19, indorsed the Hote iIlI(hhe hmak,") 
at I p saUl8 

blank, and delivered the same to one Allan s.hnuld be '"t 
utf ft.~ft nst a 

Napier McNabb, alld authorised the said Allan h'Hld,)fwuieli 
th .. defendant 

to demand and have of, and from the defend- 'va' obli!(ee, 

'd f 'h"d nnd tb Ihen ant the sal sum 0 money In t e sal note spe· holder th .. 0-

'fi d d' & f I" h 'J' d hll~"r,-·Ihe CI e , accor mg, C.; 0 W llC Balli HI orse- c()~rt hpl,) 

.1 d I' th d!' d t I" that a pll'a ment anU e ivery, e eleo all a,terwards, 'Ming these 

to wit, on the day alld year. &c, had notice :- ~~~~~. u;:~ 
That after the making of said note, and before general de-

luurrel". 

the same came to the hands and possession of 
the said McN abb, so indorsed as aforesaid, to 
wit, on the 4th day of September, 1211, said 
McNabb executed a bond to the defendant ill 
the penal sum of £4,')0 conditioned for the 
payment of £265 5s. Ode bv three i.l!;talmen19. 

l't 



1323. 

IlROOKJI: 
agaJ'lIst 

ARNOLD. 

CAllE!! IN TRINJTl' TERM. 

&c.:-That at the time when said note, so in~ 
dorscd and delivered to McNabb by John Ar­
nold, and became the property of McNab b for 
the purposes aforesaid, to wit, on the 6th day 
of September, 1819. at York, &c. there was; 
alld still is due and owing upon the said writing 
obligatory by the coudition thereof for the se­
cond instiilment in the said condition mention­
ed, the sum of £ 100, which said last melltionpd 
Sl1m of money so due and owing from McNabb 
to the defendant, greatly exceeds the amount 
of principal alld illterest due on said I!ote. &c. 
That afterwards, and whIle the said note, so 
indorsed as aforesaid, remaillf~d and continued 
in the hands, and was the property of MC~rtbb, 
to wit, on the day, &c.: the dpfelldant, at tile 
special instance and requf'st of McNabb in that 
bf'half. consented and agreed that the sum of 
money in the said note specified (said note sa 
indorsed as afi)resaid, being still held al,d own­
ed by McNabb as aforesaid,) should be set oft 
twd allowed to McNabb for alld on account 
of, a'ltl in satisfaction of so much money so due 
aud owing by McNabb to the defendant upon 
the said writing obligatory, by the condition 
thereof as aforesaid, of all which premises the 
plaintiff afterwards, and before the said note 
so indorsed as aforesaid, came to his hands as 
irl the plea thereilJafter mentioned, to wit, at 
York, &c. had lIulice :-1hat afterwards, and 
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before said sum of money so due and owing 
from Mc''Jabb to the defendant, upon said 
writin~ obligatory, by the coudition thereof, 
or any partthereof had been in any other way 
paid,discharged or satisfied. and whilst the same 
remained in arrear and wholly due arid unsatis_ 
fied, and long after the said !lote became due 
a·nd payable; to wit, un the day, &c. Nlc.:\abb 
and the plaintitfwell knowing the premises, but 
wickedly contriving, &c. and to force the de­
fendant unjustly again to paJ said sum of mo­
ney in said note specified. and to defraud him 
of his right to set off the same against the a­
foresaid sum of money so due and owing from 
McNabb to the defendant on the aforesaid 
writing obli~atory by the condition thereof, did 
agree together that McNabb should df'liver 
the S'1id note so indorsed ~n blank to the plain· 
tilt: fOf the purpose of enn bling him to sue and 
prosecute the defendant for the said sum of 
.noney in ~aid nute specified. by virtue of said 
indorsement thereon aforesaid, and the plaintiff 
did then and there accept the said note so in­
dorsed from McNabb, for the purposes afore­
said, then and there well knowing, &c. by 
which means, and by 110 other, the pI ainti{f be­
came and wa& the holder of the said note.­
Traverses that John ArnoJd, by the said in-. 
~lorsemellt of the said note, ordered and ap-

27 

1823. 

BRII 'Ki1 

a.!:;IU.~l."t 

AII.NOL~. 
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BRonKE 

ngrnn't 
ARNOLD. 

~ASES IN TRINITY TERM. 

rointf'd the said sum of money in the said note 
specified~ to be paid to the plaintiff, or delio 
vered the said note so indorsed to the plaintiff. 
2<1ly. That the promissory nute so indorsed in 
blallk. came to the hands and possession oflhe 
plailltiif. by the delivery of McN Ilbb, after, 
alld not before the agreement that the same 
should be set off against the bond of Mcl' abb~ 
anJ Ollt of which !?aid sum of money tlO due 
alld owillg from Mc~abb to the defendant, the 
defe/ldant is ready and willing. and offers to 

set off and allow to the plaintiff the said sum of 
money so due and owing from the defendant 
in the said promissory note, according, &c.-­
Traversing as in the first plea: And, 3dly 
Generfll issue as to the second count in the de­
claration. 

To this plea the plaintiff demurred generalo 
1y. 

BALDVI"IN. in 8npport of the demurrer.-This' 
plea is an attempt to seCoff a bOlld debt due to 
the defplldallt by a third person. against a 1I0te 
dne by the detendant to the plaintiffill this ac­
tion; if tbis c1.u]d be done. the plaintiff would 
Le unjustly deprived ()ftHkillg those exceptions 
to this bOlld which the obligor might hike in an 
action agaipst him hy the obligee: McNabb 
sLould Lave deli, ered tLis Hote up to 1 homas 
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Arflo"ld. the defen<la.m~. the ohligee in the baAd, 
and ha\'e had the amoQl,l iQdoFsed~ or he might 
bave broj:lght his action; but this attempt to 
bind the plaintiff by an agree:mept to whicq. 
he was not accessary or privy.· ~al)llot be s·lJP~ 
pOI·ted -This plea cbarges the J'laintitf wit4 
all illtention to deprive th.e defemJant of a right 
of set off, a chargf! so vague and ullcertatJ} 
that the plaintiff cannot be called upon to an .. 
swer it :-.. The defendant, by his plea, ac­
knowledges every circumstance necessary- fOF 
the plaintiff to support his action: the making 
()f the note by the defendant, the indorsement 
i. blank by the payee, and the subsequent de· 
livery to the plaintiff :-If the court should. 
support this plea they would deprive lIegotia~ 
hie illstruments of their credit" if not entirely 
destroy their negotiability, for who wouid take 
t.bem if they were made subject to agreements 
~ntered into previous to their transfer; Would 
the bank here be concluded by agreements, 
I-uch as is here attempted to be set "'p, after 
a note had passed. through a do.r;en hauds? A 
note indorsed ill blank stands upon the same 
footing as one payable to bearer, ilS trallsfera.. 
hIe by rpere delivery, and can be· recovere<J. 
u.pon, though it may. have been stolen by a 
prior holder, as laid down ill Douglas's Re. 
pnrts,*""",,,Supposiug even that the plaintiff may 

.. Peacol:k, v. Rhooes, Doug. 611. 633. 

Blt."tlJj;r. 
6l1;ipll.t 

"'~"I!lt. 
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BROOJ[E 
against 

AIUIQLD. 

.AS~!J IN TRINITY TERM. 

havt" eome to this .Iote un£'lirly, it might be a 
consideration for a court of equity, but a plea 
in bar must cOlltain matter of law, as Inid 
down in Chitty :*-It would be idle and abfolurd 
to contend that "the plaintiff's demand ill this 
action could be destroyed bv an agreement for 
a set off, of l"bich he had no kllowledgf'. The 
second plea offer" to set off this nolf' against a 
bond due to the defendant by a third pf'rfolOn, 
and it appears to mf'. call oilly be intelded to 
puzzle with new matter, for it i.., clearly estab .. 
lished and well known, that to elltitle a defeud. 
ant to a set off; tbe debt~ must bf' mutual, hut 
in this plea he offf'rs ill ('lct, to give credit to 
McNabb, a stranger to the l:tct"on, An exe­
~utor or administrator caunot 8et off, nor can 
a trustee.-[CHIEF JllSTICE.-A trustee has no 
property.]-N or can any person set off unless 
the legal title to that which he attempt!' to set 
offmay be gone into; if this plea were allowed, 
the plaintiff would be concluded by an instru­
ment to which he has no access. In the case 
of Wake against Tinkler,t· the defendant at­
temptf'd to set offa bond executed by the plain­
tiff to a third person, and assigned by him to 
defendant; but, notwithstandillg the equity of 
that case, the court determined against the plf'a, 
observing that they had nothing to do with ('ther 

fJ Chitty On Pleadillg, f.7. t 16. E. It.. c6~ 
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than legal rights :-It is impossible to mak ethis 
pb.illtiff a party to the bond :-It is au attempt 
to apply to the equity of the court; but th~ 
plea is bad illasmuch as no legal r1ght is shewn. 
The traverse which conclude" tJAe plea is also 
bad, for nothing can be traversed which is 
matter of law, and the court will not allo\v 
this to pass "" ithout observation; for an in­
dorsement i~ all order in law by the indorser 
t(l pay the holder :-Thele is no matter shewn 
iIJ this plea, upon which issue Can be taken; it 
6ffers that as a set off whi(!h cannot be the 
.. ubject of one. 

BOULTON, Solicitor General, contra -The 
~hject of this plea is not to set up a cross de­
JIland. The defence is grounded in fraud, 
which fraud is clearly and obviously set out in 
the pleadings: the plea charges a direct fraud 
and conspiracy: A. has a demand agaillst B. 
lor a note payable 011 demand, which is not 
indorsed uutil a great length of time after its 
date; after it has been agreed betweell them 
that this note should be taken as a set off to a 
bond, A. agrees with a third person (Brooke) 
to deliver this note to him for the express pur­
p9se of defeating this agreement; Brooke, by 
the demurrer, admits these circumstances, 
which amount to a fraud and conspiracy; a 
compl~te auswer to the actiout for 11Q fraud ... -

~l 

]823. 

880n K& 
against 

ARI'IOIoU.-



] 82:1. -
BR'OKE 
6:.!..alJI,,1 

"!tNuL •• 

(lASES IN 'l'1'tlNlff TltMt. 

lent transaction can be a ground of actio" ...... 
The defendant does not seek an equitable right •. 
but charges a fraud in which the plaintiff is 
concerned. The general issue in this case 
\VouhJ have ~n too narrow; it \\-as neces<liar.t 
that tbe circumRtance should be pleaded spe .. 
tially: the plea states the agreement between 
the defendant and Mci\;abb, alld Brooke's 
knowledge of it, and that he wickedly contriv­
illg to injure and defraud the defelJdallt, and 
to force him unjustly again tl) pay the Flum spe­
cified in the note, alld defraud him of his right 
to set off the same against the money due upon 
McNabb's bond., agreed with McNabb for tIle' 

deli"ery of the note to him for the purpose of 
enabling him to sue. If this had been an in­
dictment for a conspiracy, and McNabb had· 
been joinf'd, these words would have support. 
ed a conviction. The distinction between tak­
ing a note before or after it pecomes payable 
is well known -[CHIEF J USTICE.-A person 
taking such a note takes it with all exceptions.] 
-This note was dated in 1817, and not in­
dorsed until two years afterwards, McNabb 
could not have recovered against Arnold; the 
mutual agreement llould ha\'e rendered the. 
note invalid, which was indorsed such a length 
of time after it was payable, even though the 
indorsee had been ignorant of such agreement. 
-[CHIEF JusTlcE.-This note havi[Jg b-t!en 
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1~an8ferred two years after.it was due, brings 
the case within the determination in the 3d 
term reports *l-Here its indorsoment at so 
long a period after date, places Brooke, the 
plaiuWr, in the situation of MeN abh, "ho could 
not have prevented a set off :-It was the plain­
tiff's bou.nden duty to have enquir'ed respect .. 
ing this .note; he is a particeps crimitlis upon 
the record, and cannot recover.-[CHIEF Jus­
TICE.-Tt did not appear to have been disho­
noured at tht: time of the delivery t~ Brooke.J­
In the case of Banks against C.olwell, which 
was an action by an indorsee upon a note paya~ 
hIe ~lpon demand, tried before Mr. J Hslice Bul ... 
ler. the defendant was admitted to give in evi­
dence that the note had been indorsed to th~ 
plaintiff, a year and an half after date, and to im­
peach the considerali,on by shewing that the 
note had uriginally been given for smuggled 
goods; and though no privity, had been brought 
home to the plailltiff; the learned Judge nonsuit­
ed Jjim:-lll this case much more than a rea­
sonable time had elapsed between the date and 
transfer of the note; it was high time for th~ 
plaintiff to look out, high time that his distrust 
should have been excitpd. As to the obj.ectiolil 
made to the traverse, there can be no doubi 

~ 3. T. R. 80. 

l<: 

• 

182~. 
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ag{.&i'll.il 

AI;lN01t1); 
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but that that part of the plea is good, at any 
rate, upon special demurrer .. 

CHIEF J USTfCE.-This is an action of as­
sumpsit, and the plea much out of the common 
Cllurse: it cannot be cOllcealed, that McNabb 
had the possession of the note upon which the 
action is brought, and that the conteuts of it 
were due to him as assigllee of the payee; [hat 
he had former transactions with Arnold, the 
defendant, with whom he entered into an a­
greement that the amount of this note should 
be set off against the second instalment of a 
boud, of which, Arnold, the defendant, was 
tbe obligee, and McNabb, the obljgor: that 
this agreement took place before the note was 
negociated to Brooke, the' plaintiff, and that 
of this agreement Brooke had notice; the e­
quity, or right of set off, which Arnold, the 
defendant had, would follow the note in tbe 
hands of Brooke; with a knowledge of that 
right he could not claim payment: it is admit­
ted by the demurrer that he had that know. 
ledge: it is also admitted that the note was 
transferred about two years after it came to 
the hands of McNabb-Under these circum­
stances I consider that the plea is good . 

. P er Curiam·. .Judgment for the Drjenda;'f. 
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In23. 

ROBERTS Against HASLETON. Jul!} lfJl(f. 

WASHBURN obtained a rule this term Whereoneof 
, the hail to I ~e 

calling upon the plaintiff to shew cause (upon Sheriff had in 
• " Ilonsequellce 

an affidavit swearlllg to merIts) why the pro- of Ib,e d"f~n-
d' "". dallt s leav,ng 

cee lOgS upon a cognovit given by BrundIge, the Province, 

f h d fi d 'b 'I I h 'ff. h and und~,' an one 0 tee en ant s al to t le s en ,S ould ar'pl'eu~nshn 
b d 'I 'I f h' Ihatb"wullid not e staye unt} a tna 0 suc merIts could nnt retu .... 10 

b h d of •. '~, d b defend the 
e . a , upon payment costs wcurre y !ouit, had giv' 

d' 'th h 'ff' b"I 1 ' en a Lo~nllvit procee lOgS agamst e s erI s ai, eavmg in his own 

the J'udgment by confeiision which he gave as 118me. 10 the , , plaUlI,ff. Tue 

a security to the plaintiff. pleading issuably co?rl upon '" 
, , aH,dav,1 of 

and going to trial at the next Nia.gara Assizes: OIerits slay~d 
the proc'"ed. 

and now iogs upun the 
, eognovi~. 

MACAULEY she,yed cause,-A rule nzst. was 
~btained in this case in Micb::elmas Term last, 
which the party appl.ring has suffered to lap..;e; 
after this laches and indifference he should no~ 
be permitted to apply again: several term(:l 
have elapsed since the plainliff' and defendant 
in .this motion were parties in a suit :-The 
plaintiff held the defendant to bail: he gave 
hail to the sheriff and left the Province :-'Yne 
of the hail, (Brundige,) the person in whose 
behalf tRis application is made, voluntarily 
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gave his own cognovit, undertaking to bring no 
writ of error, and some time afterwards, the 
defendant, who had left the Province, return .. 
ed, put in special bail long after the time al. 
lowed by the rules of the court, waita for seve­
ral days before he gives notice; and, after aU 
this irregularity, an application is made to stay 
proceedings upon this cognovit, and that the 
defendant may go to trial; the motion, affida­
vits. and rule, are altogether foreign to this 
judgment :-The confession was voluntarily 
given by Brundige: He obtained time for the 
pr» IDent of the debt, and if the defendant has 
Jpft him in the lurl·h he must resort to him.­
The rule, though entitled in the cause of Ha­
sleton and Roberts, has nothing to do with it, 
but is in f~ll'ourllfanother person, against whom 
judgment has been entered. The defendant 
did not enter bail in time: he was too late in 
p('rtectillg it; too late in his 1J0tice of justifica­
tion; and he is certainly no", too late in hi~ 

application to set aside this judgmeU1.-lt i~ 
laid down in Willes' Herorts, that if application 
i;; made to stay proceedings upon a b~il bond, 
the rule must be entitled in the action upon 
the bail bond; here the motion is made in an 
BClion altogethPf foreign to the judgment:­
The writ was retqrnable in Trinity Term last, 
the 2d of July;. on the 17th of July. after the 
.(.tJguovil ",abgivell b)' .Bruudige, aud after the. 
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. expiration of the time for putting in bail, it was 
put in, and last Novemher we were entitled to 
execution against Brundige upon his cognovit. 

WASHBURN, eontra--The rule fo-r putting in 

bail within four days after the return of the 
writ, is intended o-f the first fo-ur sittmg days: 
bail cannot be permitted to fix a defendant by 
signing a cognovit :-The defendant had, untif 
the eighth day of July, to put in bail, and it 
was actually put in_ on the se\'enteenth; notice 
\Vas given, and an offer made to pay the costs. 
accrued by the neglect, but the plaiutiff having 
frightened Brundige into a cognovit, refused 
-to relinquish his advantage. The case in the 
fourth term reports* shews that the affidavit in 
support of this application has been properly 
entitled; the for'mer rule lapsed in consequence 
of the absence of the counsel :-" The affidavit 
of merits is a sufficient ground for this applica­
tion and the statue of Annet does not confine , . 

the relief to be given to a defendant or the 
bail, to an action upon the bail bond alone, bu~ 
extends it to any other security to be taken 
from sl1ch bail. 

MACAULEY, in reply,-N~ither the defendant 
9r his bail are within the equity of this statute; 

1f 4 T, It. 688. t'l & ~ Anne, c, 16 S, 20. 

182'1.. 

ROil EttTIt 
~a'ln8t 

H.a..LETOI)'. 
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notice should have been given that the defend~ 
ant would put in, and perfect bail on some cer. 
tain day: the bail should have been justified, 
and the bail piece filed: the bail should be 
entered in the first four days; it should have 
been entered by. the fourth of July, but it ap­
pears by the affidavit that it was not entered 
until the seventeenth; no notice was given 
until. the twenty-second, w~en it was too late 
to get to trial at the following assizes, by which 
the plaintiff lost a trial: the absence of coun­
.riel cannot be taken into consideration, the at­
torIley was present: twelve mOlJths aiter the 
re,turn of the writ, an application is made to 
the equity of the court, which is, I CQIIceil'e, 
with the plaintiff, and who is entitled to their 
protection :-The cases in Willes, and other 
cases are of irregular judgments. but here is 
a judgment upon the parties cognovit fairl, 
Qbtai,ned. 

CHIEF JUSTIcE.-Where the parties swear to 
merits, it is usual to grant rehef to the bail :­
The pa~ty appears to me to be entitled to the 
equity of the statute :-The judgment was 
taken as upon a bail bond. It must be staJed, 
stallding as a security (or the event of the trial. 

Per Ouriamt 

Rule absolute.. 
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CRAMER Against NELLES. 

3t) 
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July 19th-

IN this case proceedings and judgments ofj\JJ!':~~t!~: 
the Court of Rel'1uests for the Gore ,district, COUT

t
! of Rbe

d
• , ~ ~~, a 

had in a former term been removed into this been.etaside 
upon the ap-

Court by certiorari, at the instance of the de- plication of 
tbe defendRltt 

{elldant, against whom judgment has been en- ~i!bout a01 
mterference 

tered in their court, and those proceedings on tbepar! of 

h' 'd ' h tbe plaiotiff, were by an order of t IS court set aSI e wIt tbe court reo 
fmod to grant 

costs, aud now, an Bltach. 
ment agaiost 

• bim for Don', 
SMALL moved for an attachment agamst the payment of 

I
, , tbe costs of 

p amhff, Cramer, for non-payment of the same removin,g the 

h 1 ffid ' H d d h proceedlDgs. upon t e usua a aVlt.- e con tell ~ t at As to cuSIS in 

the defendallt was entitled to the costs of the ~~~d~~t s:s~ 
certiorari and of setting aside the proceed- Gladstone, 12' , L&~ 

lugs, and cited the statute of Henry the Eighth 
as in favour of the application :-The defend-
,ant had not opposed the issuing the certiorari, 
or the setting aside the proceedings of the 
commissioners thereu pon. 

CHIEF J USTIcE.-In this case a certiorari ha~l 
Issued to mag!strates, and their proceedings 
have been set aside:-The plaintiff, who never 
heard of this certiorari, is called upon to pay 
twelve pounds costs :-l cannot bring my mind 
to issue an attachment in this case, 

Per Curiatflo .4ttachment Refused. 
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ELIZABETH SAUNDERS Against 
GEORGE PLAYTER. 

The !leurt 
:will not, UII· B . 
de· the /.rovi. A LDWIN ()btaine~ 'a rule this term to shew-
si"n of the • . • 
Provincial Cause why the plamhffshould not be athberty 
Statute foris.. • • 1 ; 
.uing com- to examme Robert Emerod as a wItness )(] t us 
mi"i. ns to h I ffid . f h' b . 
elR",ine Wil. cause, ·upon t e usua a ant 0 IS emg a .. 
f:",:~v:~~ bout to 'Ieave the Province, (the declarati(;uhad 
I'ro"iue ... or· t b fil d' h ) d 
d .. rsuchcom. no een e In t e cause, an now, 
Ir)l~"iion be~ 

fore dpdara. 

tJonnllld. BOU'LTON, SolicitGr General, shewe~ cause. 
-TI1H; application is out of season: The par­
ty making the atfl<1avit is a stranger to the ac­
tion, which is ohjectionahle in limine :-it 
would be unjust aud absurd to examine wit­
nesses before there was a ch~rge in court for 
the defendant to answer.-Thert: is no instance 
of a commission issuing to exam me witnesses 
before declaration filed: it would be contrary 
to common sense: the defelldant could not 
cross-examine him, having no knowledge of 
the charge to be brought against him:-When 
acquainted with the nature of the demand, he 
may perlJaps give up his defence. 

BALDWIN, contra.-The oetermination In 

this case will settle an important point of 
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practice :-This application would, under 
the old statute* be granted as of course; alld 
the law is not altered by the new one, except 
that the commission is to be granted upon hear_ 
ing the parties upon motion:-The defendant 
will know the questions to be propounded, and 
will have every opportunity of cross-examina­
tion. The object of this part of the statutet 
is to prevent the inconvenience of parties go­
ing to trial without evidence: the words of the 
clause are, "in any action now pending, or 
h_ereafter to be brought :"-The equitable con. 
struction of it is, that as soon as an action is 
brought, a commission may issue to prevent 
loss of evidence. The affidavit shews all 
the necessary facts; and as to the objection 
of the party being a stranger who makes the 
affidavit, it is natural for him, and his duty 
as guardian to the plaintiff, to assist in this ap­
plication. 

CHIEF J USTIcE.-The party cannot be called 
into court without knowing for what, before de­
claration filed :-1 can conceive no propriety 
ill an application like the present: In England, 
indeed, a party may obtain a commission from 
the Court of Chancery to examine witnesses, 

* Provincial Statue, 34. Geo. 3. C. 2. S. 23. 

t 2' Geo. -I. C. 1. S. 17. 

F 
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(Ie bene essf'. Under the former Provincial 

Statute an applicatioll like the presclit might 
have been entertained. oecause, by that sta· 

tute, the declaratioll upon common process 
was attached to the writ, and the party could 

form an opinioll of tbe nature of the action, 

and be prepared to- cfoss-examine his 0P PQ­
nellt's witlle"s. 

BOULTON, Justice.--The statute evidently 
shews a discretion in the court.-The plain­

tiff's counsel mllst kllOw that there call be no 

such thing as issuillg a commission where there 
qre no proceedilJgs. 

Per Curiam This rtpplication cannot be 
granted: When the Plflinl{1J ~as filed !til> decla­
tion, he m(fY apply to a Judge at Chambers. 

BAYMAN Against STRUTHER. 

h~:,';PPf.;;::;;i~ WASHBURN moved for an attachment a­
'I\:"I'~ " ,.',111""':10 2:'ainst the ~~heriff of Johnstown District for 
,"f (11(11)" '--' 

~~P(,~::~";i'~ not returning a writ Olfif'Tif(Jcill.~ issued in thiR 
nol ~'"nt An cause pursuant to rule :-He stated tbat the 
~lfa(hfll'"'nt a 

rain" hilll Sbel'iO~ ha~l sent an informal return to the a t­
tloe Ii, -I in-

t.llce. torney at KilJgstuu, 'which had b~cn retl!rned 
to lJlm. 
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CHIEF J USTICE.-It would be too harsh to is­
su~ an attacnrnent under the circumstances 
which the counsel has stated.-You may take 
a rule nisi. 

Fer Curiam. Rule nisi granted. 

MIGKLEJOH~ and another Against 
HOLMES. 

43 
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BAYHAM 
a1;!l1lnsl 

ST/Wr.Llt. 

,V AS HBUR l\' moved that the plaintiff do Whf." .. 
. . r t ffid . t t' plainliff h8~ glVe security lOr cos S UpOIl an a aVI, sta IIIg left the Pro. 

thflt the defendant ~lld left this Provillce, and ~~~~~ i~:;17J~.: 
was now re~iding i,n Lower Cnnada, if not :~~ spC(~,';~lt. 
lateh· departed thence for London. .hould slate 

J that he has 
become 8 

stationary re· 
CHIEF JusTIcE-The affidavits usually state 'i~ellt."I.R t:o. 

• reIgn JUrI.dlc, 
that the party has become a statIOnary resident (L011. . 

in thE" foreign jurisdiction.-This affidavit is 

not sufficient. 

RUle Refused. 
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