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ADVERTISEMENT.

ADDRESS TO THE PROFRSSION.

THE establishment of a Reporier, by Legislative
Authority, is certainly an important circumstance in
the progress of the Jurisprudence of a country; nor
can there be a doubt but that, if his duties are perform-
ed with moderate skill, the appointment will be an
useful one to the Public, as well as to the Profession.—
The difficulties attending the execution of tho §Muties
are well puinted out by Sir James Barrow, in his Pre-
face ; and if so accurate a Reporter could anticipate
errors and naccuracies in his work, [ may, very 1 ™y,
bespeak much indulgence for one possessing, cowpa-
ratively, very minor qualifications.
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Tuese difficulties are well known to a liberal Profess
sion, by whose ¢ » 'our they will often be excused, and
by whose assistan,ce they will not unfrequently be re-
medied.—An anticipation of that assistance, and of a
continuation of that personal kindness, and professional
condescension with which I have been honoured by the
Judges of this Province, induce me to hope that my
endeavours to perform the duties of the Office to which
I have been appointed by His Excellency, may be be-
neficial to the Profession.  Should they, in the smallest
degree, contribnte toraise it to that eminence to which
we all confidently hope 1t will arrive in this Colony, I
shall have the satisfaction of reflecting that I have dis-
charged a small portion of that debt, which Stz Epwarp
Coxr, and after him, Sin Wirtiam Jores, tells us we
owe to our Profession,

In the course of these publications, (which I propose
shall take place in the vacations next following the term
in which they are authenticated by the Judges.) some
cases will be found of minor importance, but which
may be dcemed proper for insertion, from a considera-
tion that many members of the profession, who are re-
siding at 2 great distance {rom the Capital, have little
npportunity of knowing the more ordinary decisions of
tlie Court, except through the medium of these Reports.
Other cases, perhaps, may be inserted, involving littie
Jegal disquisition, but which may be thought well
adapted for *.e pernsal of a Population whom a desire
‘or information 1n a Country where so few Publications
nre prezented to the Public, may induce to read these
Teeisions of our Superior Court.

'FTHOMAS TAYLOR.

Forl Yot February, 1824
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CASES

ARGUFED AND DETERMINED IN THE
COURT OF KING’S BENCH,
YURK, §ec.

MEMORANDA.

Tromas Tavior. Fsq. was appointed Reporter to this
Court durin: 1o last Vacation, under the Provincial Sta-~
tute, 4 Geo. 1V. C. 3.

Mr. Justice CampeeLy, was Absent during the whole of
this Term, from Indiposition.

= 1823.
JAMES RUY, ano JULIA DUVAL,

——

July Tth,

Against
JOSEPH DELAY.

M r

W ASHBURN obtained a Rule last Term to Where a ruls
shew cause why an attachment should not issue ;’h"}""‘“;'f"“::

a1 1 tachment
agninst - — one, &c. upon an ;tﬁdf‘f‘”tuhoum nent.
ating the recei 10n-pa nt, and re ~ue against an
stating ec pt, ‘non-payment, . usal e oSainst an
to pay, cerlain monies received by him from non-payment
g oy . ol monies re-
the defendant in this action, to the use of the covered for
.. his Client,had
plaintiffs ;: and now he stated to the Court, that lapsed : the

Court refused
to grantapew

rule withuut a fresh affidavit, stating that the money was still unpaid.
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13

1823. the former rule had lapsed, and moved for a-
— nother rule, nsi, upon the former affidavit ; sed
AMES oy

and  per Cur.
Juria DuvalL

against

Jos. Dseay It appears, prima facie, from the rule not
having been served, that the demand may have
been satisfied : a rule to shew cause cannot is-
sue, without a fresh affidavit, stating that the
money sought to be recovered is still unpaid.

Rule granted upon Affidavit made.

WILLIAMS Against CROSBY.

The Court MACAULEY applied for an order to dis-

e Ericharge the defendant out of eustody, upon an

rle for the 5ffidavit, statirg that the Order of Court ob-
. 5 . M M

an insolvent tained under the provincial statute* for pay-

prisoner with- -

ou an afida ment of five shillings, currency, per week, to

vit that no - . . v .

terrogatories {he defendant, a prisoner in execution, had

nad heen file . .

by ihe plain- Dot been complied with.

G,

July V1.

Bouvtox, Justice, (absente Powerr, C. J.)
There must be an affidavit that no interrogato-
ies have been filed by the plaintiff; or the ap-
lication must be for a rule nesi. t

Rule nisi granted.
Tue KING

*Prov. Stat, 45 Geo. HI. T Prov. Stat. 2. Geo. 1V. c. 8.
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1323.

Tae KING Against HARRIS.

July 14th,

ROLPH obtained a rule last Term to shew %, s

ther the eourt
: ;ill award
cause why a Mandamus should not issue to the {,, donus 1o

mandanius to

Treasurer of the district of London, directing

of

him to pay several sums of money to the Gaol-1
er of the district, under the orders of the Jus-
tices in Sessions. The affidavit in support of
the application stated the issuing of several
orders by the Justices in Sessions to John Har-
ris the treasurer, requiring him to pay severa]
sums to Beaupre, the gaoler; the presenting
of those orders to Harris, his refusal to pay
them, on the ground of there not being any
money in the treasury, and the payment of se-
veral orders of a date posterior to, and which
were presented after those of Beaupre.

Bovurton, Solicitor General, now shewed
cause :—He contended, that the only grounds
upon which a Mandamus can issue are, that the
party has no other legal or appropriate remedy,
or that there is no court, except the Superior
Court, competent to correct the acts.complain-
ed of :—That in this case, thelegal and proper
remedy was by indictment, or by application
to the Magistrates in Sessions, to whom the
treasurer was amenable for his conduct, and
who had ample means of correcting him by re-

e Treasnrer
a District
this Pvove

(-1
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1823. moval: his accounts were audiled and allowed
by them, and it would be unreasonable that he
Tf;afflz,““ should be proceeded against by mandamus, in a
Hammis matter respecting those accounts, by any other
court ; he is the officer of the sessions, having
the custody of monies which are subject to their
disposal only :—That these positious are borne
out by all the cases, none of which are contrary
to. many bearing a strong analogy to, and se-
veral, directly in point with, the present. In
Doctor Walker’s case. Lord Hardwicke says,*
¢« Can it be said that ever a Mandmus went to
an officer of an inferior court to compel him to
do his office ? No, sure, for if the inferior offi-
cer will not do his duty, the judge of the inferior
court must turn him out.” In The King a-
gainst Bristow,T Lord Kenyon says, *This
court have no difficulty, upon a proper case laid
before them, in granting a mandamus to justi-
ces to make an order, when they refuse to do
their duty ; but it would be descending too low,
to grant a mandamus to inferior cfficers to obey
that order :—W e might as well issue such a writ
to a constable, or other minsterial officer, to
compel him to execute a warrant directed to
Lim, as to grant this application to the treasur-

er, to obey the order in question. It was once
indeed, made a guestion, whether the disobe-
dirnce of an order of justice was an indictable

* Cases temp. Hardwicke, 218. 16.°1. K. 168,
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offence ; but since the case of The King against
Robinson, that point has not been doubted :—
The prosecutors must pursue the ordinary re-
medy in this case by indictment :” and my Lord
Bacon says, « But, though these kind of writs are
daily awarded to judges of courts to give judg-
ment, or to proceed in the execution of their au-
thority, yet are they never granted in aid of a
jurisdiction, but only to enforce the execution
ofit; nor are they ever granted where there is
another proper remedy ; aud therefore will not
ly to an officer of an inferior court, as to a ser-
Jeant at mace. an apparitor, &c. to compel them
to execute their duty, for these are servants to
the respective courts, and punishable by the
Jjudges ofthem ; and for the superior court to
interfere in obliging such inferior officers,
would be to usurp their auth~rity.”*

That supposing this treasurer to be an offi-
cer to whom a mandamus could issue, the affi-
davit to ground the application was defective,
in as much as it is not sworn that the treasurer
had money in his hands, when the orders were
presented, and that the orders themselves,
should have beenannexed, and not a schedule;
and the tresurer has sworn that he had no mo-
ney.

* Bac. Abr. Tit. Mandamus, 310.
B

1523.

Tae Kine
against
HanRs,
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Tur hing
azreinst
Hargpis.

CAsSEs IN TRINITY TERM.

Bourrox, Justice —The affidavits are cer-
tainly too confined; in a similar application to
the present, in England, I recollect that fact
was expressly sworn (o.

The magisirates, if necessary, ean coerce
this treasurer: no neglect is shewn upon his
part:—It is merely sworn that an order was
issued., and that he did not pay it. He has
produced his accouuts, which shew he has no
money in his hards, and they are supported
by affidavit —The court will not therefore
grant a mandamus to compel him to do what
1s physically impossible ; nor will they order
him to pay de bonis propriis.

Macauray, contra.—The object of this ap-
plication is not ¢uly considered by the argu-
ments on the other side: if the treasurer had
no» money in his hands, he should return that
fact, upon which issue might be taken, and
that issue might be tried by a Jury. If the
treasurer does not make such a return to the
mandamus as will satisfy the court, he will be
altached, and the object of the attachmeunt
will be, not to do that which is physically im-
possible, but to punish him for contempt of
tiie process of this court. The treasurer is
upon a different footing hiere to that which he
1s upon in Eugland : he is here appointed un-
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der the sanction of an Act of the Legislature;
his duties are chalked out by statute.—When
orders for payment of money are brought to
him, it is his duty to pay then out of the first
mouies which come to his hands : he is not to
pay subsequeunt orders before prior ones. In

the affidavits in support of tuls motiou, it is.

distiuctly stated. that he has made several
payments upon orders issued afier those of the
gaoler. It the magistrates have neglected to
exert their authority, in compelling the trea-
surer to perform his duty, this court will inter-
fere :—The case of The King against Bristow
is very distinguishable from the present: that
was an application from the sessious for a wan-
damus to the treasurer of a division quarter
sessions. from parties who had the meaus of
enforcing their own orders. It is expressly
laid down in Kidd, that this court will visjt
all officers, and here the court will not hesitate
to grant a mandamus; issuable facts may be
returned upon it, traversed, and tried by a

Jury.

Rorpn, same side.—The case of The King
against Dean inclosure® 1sin point: That was
an application for a mandamus to commis-
sioners of highways appointed by Statute, and

*2. M. & 8. 80.

1

1823,
—_—
Tar kixe
gt
B arkis.
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1823.

Tur Kiveg
ag st
H srrgs.

CASES IN TRINITY TERM.

notwithstanding the quarter sessions had au-
thority, the court of King’s Bench interfered,
and it was laid down that an indictment against
commissiouers of an inclosure act, for not o-
beying an order of sessions, directing them to
set out a road, as a public road, would not be
such a remedy to the party as would induce
the court to refuse an interference by manda-
mus. In the present case, an indictment or
removal of the treasurer would be no remedy
to the party; and when the law mentions a
legal and specific remedy, it must contemplate
ove which would assist the party in the recove-
ry of bis rights.

Bourron, Sol. Gen. in reply.—~The case in
Maule and Selwyn is very different to the pre-
sent; the commissioners there were not infe-
rior officers, but superior in their own court;
an appeal lay to the quarter sessions, but as
the time had elapsed for that appeal, the court
of King’s Bench interfered, on the ground that
the party would otherwise be without remedy.

There is no reason for considering a treasur-
er in this country, as bearing a different cha-
ricter to that which bhe does in England *—[t

% Acto the office and dutics of a treasurer of a county n
Fnglane, vide 11 G. 3 ¢. 20—12G, 2.¢. 29, & 6,7, 8,
9, 12, cited in Burus’ Justice. '
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is not necessary that the mode of his appoint-
ment should be the same ; he is amenable to
his own court here as well as there :~-If the su-
perior court saw it necessary to interfere with
the treasurer, it would be by attachment, a
process which the quarter sessions are not em-
powered to issue for disobedience to their or-
ders. Is there any instance of this writ issu-
ing, to order the performance of an impossi-
bility, and of incarcerating a man for not o-
beying it? suppose there may have been orders
paid subsequent to the presentment of the
gaoler’s, they were not left with the treasurer,
and he is not bound to keep a tablet in his
memory of all orders that are issued. The
point of law appears from all cases to be clear
against thus issuing a mandamus in this case,
and no grounds have been shewn why the

court should interfere contrary to former de-

terminations.

Cuer Justice—~—This is a beneficial writ
prayed by Beaupre the gaoler, to supply the
want of any other remedy adequate to his re-
lief; the treasurer is a public officer, declared
by statute so to be; he is to receive the public
money, to pay the orders of sessions for its
disbursement, and to account to the sessions :
when the gaoler presented his order, he was
told that there were no means; other orders

13

1823.

Tue Kine
agasnst
Harrgs,
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Tae Kive
against
Harris.

CASES IN TRINITY TERM.

have been made upon the treasurer since
that of the gaoler, which have beeu paid; but
Beaupre has always been told, that there
was no money in the treasur:y  Upon principle
the treasurer is bound to charge the orders
as they occur; it would be monstrous that he
should be permitted to prefer one person to
another at his own caprice ; if it is not the law
at present, | should hope the legislature would
make a statute for the payvment of these orders
in rotation; under the circums'ances of this
case, a mandamus appears to me to be the only
remedy.—I cannot cousider the treasurer as +n
inferior officer, though he is appointed by the
sessions, his duties are set forth by aun act of
the legislature : if the treasurer had no money
upon the presentment of Beaupre’s order, he
should have been paid out of the first monies
which eame into the treasury, aud the aflidavits
state, that the deponents verily believe there
was money. The true principle of refusing a
mandamus in the King's Peuch, i not merely,
that there may be some other mode of seeking
redress, but that it should be a means compe-
tent to the party. It has been cuntended that
this gaoler should proceed by indictment, but
that would not be an adequate remedy to him:
the treasurer may be removed. and his securi-
ties may be resorted to, by the justices, but
still this would not relieve the applicant; his
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demand npon the treagury remains as long as
there is money in the treasury, or mo :ey due
to the treasury :— The affidavit of the treasur-
er passes by any direct assertion, that he had
not the means of payment at the time of pre-
senting the orders, or that he has not had the
dDeans since ; it admits, that subsequent to the
presentrent of Beanpre’s order, a more recent
order has been presented and paid. The opi-
nion which I formed upon the former argument
of this case is not altered, but rather strength-
ened : an indictment is not an adequate remedy
here, and I think the maudamus should issue.

Bouvvrron, Justice.—There are two points to
be considered in this application : First, whe-
ther the treasurer of a district is an officer to
whom a maundamus may issue : And, secondly,
if heisso, whether the affidavits in this case
are suificient to warraut the extraordinary in-
terference of this court :—As to the firs( point,
the cases say that a mandainus is always re-
fused where there is a specific remedy ; thisis
laid down in Douglas as well as the term re-
ports : in the cases there reported the subject
of the application was a treasurer, here it is
the same-—I can see no difference in the law,
no difference in its application; every authority
satisfies e that the writ cannot issue ; the ouly
pretence for a different decision, is the case in

15

1823.

Tae Kive
against
Hagriss
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1823. Maule and Selwyn, but it does not apply ; that
was respecting an original appointment; the
Tue Kise . . . .
againt. COMMIissioners were not inferior officers. As
Haxss {0 the second point, it is not sworn in the affi-
davits in support of this application, that the
treasurer has money in his hands :—It appears
to me that it would be a hardship upon him to
issue this writ, unless it was positively sworn
that he had funds. In a similar application to
the present, to the Court of King’s Bench, in
England. where that fact was sworn to, the writ
was granted without opposition; that case,
therefore, furnished but little authority.~—~My
first impression on this application was, that the
writ might issue, but upon considering the law,
and looking into the affidavits, [ am satisfied
that a mandamus should not be awarded.

The court being divided, Rulph took nothing by
his motion.

July 161h, WILLIAMS against CROSBY.

It is not suffi-

cient that an RIDOUT shewed cause against the rule ngs;

affidavit to

ground the : H - .
Semion ora ODtained this term, for the discharge of the

E;f""g;p“l"i';g defendant, an insolvent debtor, upon affidavit,
for his discharee tor non-payment of his weekly allowance, state his being p ossessed.
of property, but it must shew that he has secreted it, or fraudulently parted with
it, and after such allowance has been paid, if the plaintiff discontinues it, be mu-t
bave afidavits to produce in cowit, to justify such discontinusuce at the time the

defendant moves for his discharge.
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stating that the defendant was possessed of 1423

land in the township of King. which he became
entitled to, subsequent to his imprisonment at
the suit of the plaintiff. This affidavit had
been sworn above a year ago, and had not hi-
therto been made use of by the plaintiff; who
had paid the defendant the weekly allowance
ordered by the court, for about seventy weeks,
and then discontinued it.

"This prisoner cannot be discharged under
the statute,* until he answers the interrcgato.
ries to be filed by the plaintiff:—The words
of the statute are, * That when and so ofien
as any prisoner or prisoners in custody, and
charged in execution, for debt, in any ciil
suit, shall apply to the court-whence such pro-
cess or execution issued, either to be discharg-
ed or allowed a weekly maintenance, by rea-
son of any alledged insolvency, it shall and
may be lawful for the plaintiff or plaintiffs, ag
whose suit such prisoner 1s detained, his, her,
or their attorney. to file such interrogatories
as he, she, or they, shall be advised, or think
expedient, touching or concerning, or for the
purpose of discovering any property or credits
which the prisoner may be possessed of, or
which he or she may be suspected of having

* Provincial Statute, 2. Ceo. 4. c. 8.
C

—
WirLiaus
against
CRruspY.
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secreted, or fraudulently parted with, which
interrogatories the prisoner is required to an-
swer upon oath:—That after such interroga-
tories shall have been filed, and a copy thereof
delivered to said prisoner, his or her attorney,
said prisoner shall not receive any further be-
nefit trom his or her application; and the or-
ders or other proceedings -thereon shall be
stayed until the prisoner shall have fully an-
swered the same,” &c.—It 1s immaterial, ac-
cording to the words of this statute, at what
time he came into the property. He is possess-
ed of land, and not being the insolveut person
whom the statute contemplates, the plantiffis
entitled to examine him upon interrogatories,
and it is coutrary to the intention of the statute
that he should be discharged until he has an
opportunity of doing so ; the principle of this
statute is the same with that of the Lords’ Act.

Macaviey and Wasupury, contra.—It is not
sufficient now that it is sworn that the prisoner
bas property ; it must also be sworn that he
has secreted it, or fraudulently parted with it.
Flaintiffs cannot be permitted to pocket up
affidavits for a length of time, and then pro-
duce them to prevent the discharge of a pri-
SOLET,

Cuier JusTice.—It appears that the weekly
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allowance has been pnid for a length of time,
and is now discontinued. The plaintiff cannot
cease this payment without shewing that the
defendant has, subsequent to the order for the
allowance, «eoncealed, fraudulently parted
with, or made away with, his property.”—If
this prisoner should be released the debt is not
discharged : the plaintiff may resort to the
property :—Before he discontinued the pay-
ment, he should have had his affidavits of these
facts ready. The affidavit you have may shew
p;operty to have cnme to him since his impri-
sonment, but shews no secretion of it, or that
it has proeured him a loaf of bread. A man
is put into gaol, who swears he is worth n»-
thing ; after laying in gaol for some time, he
procures an order for five shillings per week,
which is paid for more than a year, and is
then discontinued: he applies for his discharge,
and then the plaintiff produces affidavits to
shew that property has come to him. The
prisoner must be discharged,

Per Curiam.

Rule absolute.

NICHALL

19
1823.

—
Witriims
aganst
Crosay.
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1823.

July 18 NICHALL and another, Surviving Executors,
Against WILLIAMS.

Sp—

Where one

of lnese «xe- g [E Declaration in this case was for goods
ceased. and 1d, and upon the common money counts ; the

the s rvivors SO

boneen 8¢ hreach stated that the defendant, not regarding

tion in right

ol their tes y -« . vl
tator. the 4o, NI promises, &c. but contriving, &c. to defraud

charation — the testator in his life time, and the said Wil-
mu-t stafe

that payment [iam Nichall and Allan McPherson, since his
has not been

e i the death, in this respect, had not paid the seve-
sutor. ral sums of money, &c. to Testator in his life
time, or to said James Nichall and Allan Mc-
Pherson, executors as aforesaid, or to any of
them, (without any averment of non-payment
tothe deceased executor). To this declara-

tion the defendant demurred generally.

Macaurey, in support of the demurrer.—No
notice istaken in thisdeclaration of the deceas-
ed executor; heis not even named :—There
should have been an averment according to
the forms laid down, that no payment was
made to the deceas. d executor d’uring his life.

Batpwiv and Wasngury, contra.—This is
not like the case of a deceased partner. In
law, a negation of payweut tuone executor is
a negation as to all.
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1823.

Carer Justice.—"ach of the executors may
receive money. To shew that the defendant anﬁ'ﬁ:ﬁ.’:,
is still mdebted, you should aver that the third e riens.
executor has not been paid.

Per Curiam.

Leave to amend upon payment of Costs.

—

THE KING Against JOHN McINTYRE and 5, 15,
ALEXANDER MACKENZIE, Esquires.

S—

BOULTON, Solicitor General, had obfain. An attach

ed a rulein Hilary Term last, calling upon A- e :;l::n:st
lexandar Fraser, Alexander McMartin, John arsol & caurt
Mclntyre, and Alexander McKenzie, Esquiress 3-fhnmllf;s‘2
Commissioners of His Majesty’s Court of Re- (\::}?»s:hinchey
quests, held at Williamstown, in and for the areluterested.
county of Glengary, toshew cause why an at-
tachment should not be issued against them for
having illegally and corruptly given judgment
in the said court against Alexander Wood, at
the suit of the elders and committee of the
Church of Williamstown, and issuing execution
thereon ;—The facts upon which the rule was
granted, as stated upon atfidavit were, that

Alexander Wood having, with several others,
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Tue Kive
against
J. McINTYRE
and
A. McRENZIE

CASES IN TRINITY TERM.

signed a subscription paper or agreement for
the allowance of six dollars each, per annum,
for the support of a Presbyterian minister, who
was to have come from Scotland, and having
refused to pay the same, in consequence of no
minister having arrived agreeable to the terms,
as he conceived, of the agreement; he, said
Wood, was proceeded against to judgment and
execution, before said Commissioners of the
Court of Requests, for the sum of one pound,
and costs amounting to seven shillings and six
pence: that John Meclntyre and Alexander
McKenzie, who gave judgment against said
Wood, were interested in the event of the said
suit; the former being one of the elders, to
whom the promise, if any in the said agreement
or subscription paper was made,.and the latter
being personally bound to pay the salary ofthe
minister then officiating :—It was further stated
upon affidavit, that goods and chattels of Wood
of the value of twenty-two pounds were sold
to satisfy the amount of the execution, being
one pound seven shillings only.—IJt was-also
sworn that the church was indifferently desig-
nated Williamstown or Lancaster.

Macaucey now shewed cause.~—An attach-
ment cannot issue against magistrates acting
Judicially, unless actual corruption is shewn :—
In this case, the parties are respectable per-
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sons, who could have ne corrupt motive in 1823,
what they had done. Inthe judgment of the -—
court of requests, the plaintiffs are entitled the Tf;az.:?‘;
Committee of the Church of Laneaster; and ™ 5 3™™
In the rule nisi granted by this court, they are 7 MeK= =
styled the Committee and Elders of the Church

of Williamstown, a variance which will pre-

vent the issuing of the attachment. In a strict

legal proceeding, as the present is, the names

of parties must be correctly stated, and *hough

it is sworn that the elders and committee are
mdiscriminately designated as of Williams:own

or Lancaster, that is not sufficient to cure the

defect; as to the value of the property taken by

the constable, to satisfy the execution :—He

has sworn that Wood told him he had no pro-

perty, except a mare and two stacks of oats,
—[Cuier Justice.—That is immalterial, the
complaint against the justices cannot go further

than issuing the execution.]—MeMartin has

sworn that several parties were sued upon the

same agreement or subscription paper, and

that they had a full opportunity of making their

defence ; and if Wood did not chuse to do so,

upon a mere surmise thathis defence would not

be attended to, 1t was his own fault. There is

no evidence of corruption in this case; the par-

ties were mere agents, and not bound for the
contracts of others;—"They may have erred,

but certainly not from corrupt motives.
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Bourtow, Solicitor General, contra.—In the
affidavit to ground this application it is posi-
tively sworn thatone of the magistrates (Mc-
Intyre) was one of the elders, plaintiff on the
action upon which he sat and gave judgment;
and that another, (McKenzie) was personally
bound to pay the salary to the present officiat-
ing minister.  'Wood was well entitled to refuse
payment of the subscription, as the terms were
not complied with, and the refusal of a copy
of the judgment by the magistrates, upon the
first application was highly improper:—They
are certainly amenable to the common law as
for corruption. In the case reported in 1st Lord
Raymond, an attachment issued against a ma-
gistrate for giving judgment in favour of his
own Lessee.

Cuier Justice—Wood seems {o have had
grounds for refusing his subscription, as no
clergyman came from Scotland to officiate un-
der the agreement. One of the magistrates
who was concerned in this matter very properly
withdrew from the bench :—A man must have
no conscience at all, who could sit in a cause
in which he was concerned —There may not
have been actual corruption, hat the case
comes under the law which is anxious to pre-
vent it.

Per Curiam. An attachment must issue against
John M Intyre and Alexander McKenzie, Lsgrs.
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BROOKE against ARNOLD. July 19th

THE .p]aintiﬂ‘ declared in assumpsit, as in-p"’"’""e the

antff  in-

dorsee of a promissory note made by the de-dvrsee of a

pr.missory

fendant, and upon the common money counts, rote avable

npondemand,
and laid his damages at £ The defead- ngr;u:ﬁ:r'?f
ant pleaded to the first count : 1st, That John g:::]eu,;.[.:: was
Arnaold, in the first count, mentioued after the :.l:':%;;e.mn’g
making of the note by Thowmas, the defendant, {:*‘,3""“ ‘he
and before the same came to the hands and o, frona
possession of the plaiutiff; to wit, on the 6th 5 " »4

day of September, 1819, indorsed the note in{v mek-)

blank, and delivered the same to one Allan shouldbe st

off agunst a

Napier McNabb, and authorised the said Allan Peudof whica

the defendant

g ' end- vas obii
to demand and have of, and from the defend ax obligee,

aut the said sum of money in the said note spe- holder [h'fho'
. . . MLOp~— e

cified, according, &c.; of whichsaid indorse- conrt  beid
o . that a plea

ment and delivery, the defendant alterwards, safing these
: acts wag

to wit, on the day and year, &c. had notice :— cond upm

That after the making of said note, and before &2l 4o
the same came to the hands and possession of
the‘said McNabb, soindorsed as aforesaid, to
wit, on the 4th day of September, 1817, said
McNabb executed a bond to the defendant in
the penal sum of £450 condition.ed for the
payment of £265 5s. 0d. by three 1ustalments,

»
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&c. :—That at the time when said note, 50 in-
dorsed and delivered to McNabb by John Ar-
nold, and became the property of McNab b for
the purposes aforesaid, to wit, on the 6th day
of September, 1819. at York, &c. there was,
and still is duve and owing upon the said writing
obligatory by the coudition thereof for the se-
cond instalment in the said condition mention-
ed, the sum of £100, which said last mentioned
sum of money so due and owing from McNabb
to the defendant, greatly exceeds the amount
of principal and interest due on said note, &c.
That afterwards, and while the said note, so
indorsed as aforesaid, remained and continved
in the hands, and was the property of McNabb,
to wit, on the day, &c.: the defendant, at the
special instance and request of McNabb in that
behalf. consented and agreed that the sum of
money in the said note specified (said note so
indorsed as aforesaid, being still held and own-
ed by McNabb as aforesaid,) should be set off
aud allowed to McNabb for and on account
of, and in satisfaction of so much money so due
and owing by McNabb to the defendant upon
the said writing obligatory, by the condition
thereof as aforesaid, of all which premises the
plaintiff afterwards, and before the said note
so indorsed as aforesaid, came to his hands as
in the plea thereinafter mentioned, to wit, at
York, &c. had notice :—That afterwards, and
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before said sum of money so due and owing
from McNabb to the defendant, upon said
writing obligatory, by the condition thereof,
or any part thereof had been in any other way
paid,discharged orsatisfied. and whilstthe same
remained in arrear and wholly due and unsatis.
fied, and long after the said note became due
aud payable; to wit, on the day, &c. MicNabb
and the plaintiff well knowing the premises, but
wickedly contriving, &c. and to force the de-
fendant unjustly again to pay said sum of mo-
ney in said note specified. and to defraud him
of his right to set off the same against the a-
foresaid sum of money so due and owing from
MecNabb to the defendant on the aforesaid
writing obligatory by the condition thereof, did
agree together that MeNabb should deliver
the said note so indorsed in blank to the plain-
tiff, for the purpose of enabling him to sue and
prosecute the defendant for the said sum of
money in said note specified. by virtue of said
indorsement thereon aforesaid, and the plaintif
did then and there accept the said note so in-
dorsed from McNabb, for the purposes afore-
said, then and there well knowing, &ec. by
which means, and by no other, the plaintiff be-
came and was the holder of the said note.—
Traverses that John Arnold, by the said in-
dorsement of the said note, ordered and ap-

27
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pointed the said sum of money in the said note
specified, to be paid to the plaintiff, or deli-
vered the said note so indorsed to the plaintitf,
2dly. ‘That the promissory note so indorsed in
blank, came to the hands and possession of the
plaintiff. by the delivery of McNabb, after,
and not before the agreement that the same
should be set off against the bond of McNabb,
and out of which said sum of money so due
and owing from McNabb to the defendant, the
defendant is ready and willing, and offers to
set off and allow to the plaintiff the said sum of
money so due and owing from the defendant
in the said promissory note, according, &c.-—
Traversing as in the first plea: And, 3dly
General issue as to the second count in the de-
claration.

To this plea the plaintiff demurred general-
1y.

Barpwiv, in snpport of the demurrer.—This’
pleais an attempt to set'off a Lond debt due to
the defendant by a third person. against a note
due by the defendant to the plaintiffin this ac-
tion; if this c.uld be done, the plaintiff would
be unjustly deprived of taking those excejtions
to this bond which the obligor might take in an
action agairst him by the obligee: McNabb
should have delivered this note up to 1 homas
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Arnold, the defendant, the obligee in the bend,
and have had the amouiit indorsed, or he might
have brought his action; but this attempt to
biud the plaintiff by an agreement to which
he was not accessary or privy,-eannot be syp-
ported —This plea charges the plaintiffl with
an intention to deprive the defendant of a right
of set off, a charge so vague and uncertain
that the plaintiff cannot be called upon to an«
swer it:—The defendant, by his plea, ac-
knowledges every circumstance necessary for
the plaintiff to support his action : the making
of the note by the defendant, the indorsement
1. blank by the payee, and the subsequent de-

livery to the plaintiff:—If the court should.

support this plea they would deprive negotia-
ble instruments of their credit, if not entirely
destroy their negotiability, for who would take
them if they were made subject to agreements
entered into previous to their transfer; Would
the bank here be concluded by agreements,
such as is here attempted to be set up, after
a note had passed.through a dozen hands? A
note indorsed in blank stands upon the same
footing as one payable to bearer, is transfera-
ble by mere delivery, and can be recovered
upon, though it may have been stolen by a
prior holder, as laid down in Douglas’s Re-
ports.*—Supposing even that the plaintiff may

—

* Pe‘aco‘cky. v. Rliodes, Doug. 611. 633.
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have eome to this note unfairly, it might be a
consideration for a court of equity, but a plea
in bar must contain matter of law, as laid
down in Chitty :*—It would be idle and absurd
to contend that the plaintiff’s demand in this
action could be destroyed by an agreement for
a set off, of which he had no knowledge. The
second plea offers to set off this note against a
bond due to the defendant by a third person,
and it appears to me. can ouly be interded to
puzzle with new matter, for it is clearly estab-
lished and well known, that to eutitle a defend-
ant to a set ofl. the debts must be mutual; but
in this plea he offers in fact, to give credit to
McNabb, a stranger to the wct'on. An exe-
cutor or administrator cannot set off, nor can
a trustee.—[Cmier JusTicE.—A trustee has no
property.]J—Nor can any person set off unless
the legal title to that which he attempts to set
off may be gone into; if this plea were allowed,
the plaintiff would be cor.cluded by an instru-
ment to which he hasno access. In the case
of Wake against Tinkler,}: the defendant at-
tempted to set off'a bond executed by the plain-
tiff to a third person, and assigned by him to
defendant ; but, notwithstanding the equity of
that case, the court determined against the plea,
observing that they had nothing to do with other

® €hitty on Pleading, ¢. 7. 116. E. R. 86,
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than legal rights :—It is impossible to mak ethis
plaintiff a party to the bond :—It is an attempt
to apply to the equity of the court; but the
plea is bad inasmuch as no legal night is shewn,
The traverse which concludes thg plea is also
bad, for nothing can be traversed which is
matter of law, and the court will not allow
this to pass without observation; for an in-
dorsement is an order in law by the indorser
to pay the holder:—There is no matter shewn
in this plea, upon which issue can be taken; it
offers that as a set off which cannot be the
subject of one.

Bouvrrow, Solicitor General, contra —The
object of this plea is not to set up a cross de-
mand. The defence s grounded in fraud,

which fraud is clearly and obviously set out in

the pleadings : the plea charges a direct fraud
and conspiracy : A. has a demand against B,
for a note payable ou demand, which is not
indorsed until a great length of time after its
date; after it has been agreed between them
that this note should be taken as a set off to a
bond, A. agrees with a third person (Brooke)
to deliver this note to him for the express pur-
pose of defeating this agreement ; Brooke, by
the demurrer, admits these circumstances,
which amount to a fraud and conspiracy; a
complete answer to the action, for ne fraudy-

3t
1823,

mt—
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lent thansaction can be a ground of actinn.—s
The defendant does not seek anequitable right,
but charges a fraud in which the plaintiff is
concerned. The general issue in this case
would have keen too narrow ; it was necessary
that the circumstance should be pleaded spe-
cially : the plea states the agreement between
the defendant and McNabb, and Brooke’s
knowledge of it, and that he wickedly contriv-
ing to injure and defraud the defendant, and
to force him unjustly again to pay the sum epe-
cified in the note, aud defraud him of his right
to set off the same against the money due uport
McNabb’s bond, agreed with McNabb for the
delivery of the note to him for the purpose of
enabling him to sue. If this had been an in-
diciment for a conspiracy, and McNabb had
been joined, these words would have support-
ed a conviction. The distinction between tak-
ing a note before or after it becomes payable
is well known —[Caer Justice.—A person
taking such a note takes it with all exceptions.]
—This note was dated in 1817, and not in-
dorsed until two years afterwards, McNabb
could not have recovered against Arnoid ; the
mutual agreement would have rendered the
note invalid, which was indorsed such alength
of time after it was payable, even though the
indorsee had been ignorant of such agreement,
~—[Cnier Justice.—This note having been
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transferred two years after.it was due, brings
the case within the determination in the 3d
term reports *]—Here its indorsoment at so
long a period after date, places Brooke, the
plaintiff, in the situation of MecNabb, who could
not have prevented a set off :—It was the plain-
tiff ’'s bounden duty to have enquired respect-
ing this note; heis a particeps criminis upon
the record, and cannot recover.—[CHier Jus-
tice.—I[t did not appear to have been disho-
noured at the time of the delivery to Brooke.]—
In the case of Banks against Colwell, which
was an action by an indorsee upon a note payaa
ble upon demand, tried before Mr. Justice Bul-
ler, the defendant was admitted to give in evi-
dence that the note had been indorsed to the
plaintiff, a year and an halfafter date, and to im-
peach the consideration by shewing that the
note had originally been given for smuggled
goods; and though no privity, had been brought
home to the plaintiff; the learned Judge nonsuit-
ed him t=—In this case much more than a rea-
sonable time had elapsed between thedate and
transfer of the note; it was high time for the
plaintiff to look out, high time that his distrusg
should have been excited. Asto the objection
made to the traverse, there can be no doubs

—

*3. T. R. 80.
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but that that part of the plea is good, at any
rate, upon special demurrer. .

Cuier Justice.—This is an action of as-
sumpsit, and the plea much out of the common
course : it cannot be concealed, that McNabb
had the possession of the note upon which the
action is brought, and that the conteuts of it
were due to him as assignee of the payee; that
he had former transactions with Arnold, the

‘defendant, with whom he entered into an a-

greement that the amount of this note should
be set off against the second instalment of a
bond, of which, Arnold, the defendant, was
the obligee, and McNabb, the obligor: that
this agreement took place before the note was
negociated to Brooke, the plaintiff; and that
of this agreement Brooke had notice; the e-
quity, or right of set off, which Arnold, the
defendant had, would follow the note in the
hands of Brooke ; with a knowledge of that
right he could not claim payment : it is admit-
ted by the demurrer that he had that know-
ledge: itis also admitted that the note was
transferred about two years after it came to
the hands of McNabb —Under these circum-
stances I consider that the plea is good.

Per Curiam.  Judgment for the D.ﬂ,ﬂmdanlﬁ
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ROBERTS .gainst HASLETON. July 194,

is ASHBURN obtained a l:ule this term, Where one of

the bail to the

calling upon the plaintiff to shew cause (upon Steriff had in
consequence

an affidavit swearing to merits) why the pro- of the defen-
daot’s leaving

ceedings upon a cognovit given by Brundige, the Province,
one of the defendant’s bail to the sheriff, should 22&-‘3{.’325:2
not be stayed until a trial of such merits could not rerara. 1o
be had, upon payment of costs incarred by it had g'i'::

€n a cognovit

proceedings against the sheriff’s bail, leaving ;) iy own

. . . eme ot

the judgment by confession, which he gave, as [\ 1o
. - .. .

a security to the plaintiff, pleading issuably {Grobe"

and going to trial at the next Niagara Assizes ; Derit stayed

* the procreds
and now, ings upon the

ceognovib

MacavLey shewed cause.—A rale nisi was
obtained in this case in Michzlmas Term last,
which the party applying has suffered to lap-e;
after this laches and indifference he should not
be permitted to apply again: several terms
have elapsed since the plaintiff and defendant
in this motion were parties in a suit:—The
plaintiff held the defendant to bail: he gave
bail to the sheriff and left the Province :—Jne
of the bail, (Brundige,) the person in whose
behalf this application is made, voluntarily
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gave his own cognovit, undertaking to bring no
writ of error, and some time afterwards, the
defendant, who had left the Province, return-
€d, put inspecial bail long after the time al-
lowed by the rules of the court, waits for seve-
ral days before he gives notice ; and, after all
this irregularity, an applicationis made to stay
proceedings upon this cognovit, and that the
defendant may go to trial; the motion, affida-
vits, and rule, are altogether foreign to this
jodgment :—The confession was volantarily
given by Brundige : He obtained time for the
pryment of the debt, and if the defendant has
left him in the lurch he must resort to him.—
The rule, though entitled in the cause of Ha-
sleton and Roberts, has nothing to do with it,
but is in favour of another person, against whom
judgment has been entered. The defendant
did not enter bail in time: he was too late in
perfecting it; too late in his uotice of justifica-
tion; and he is certainly now too late in his
application to set aside this judgment.—lt is
laid down in Willes’ Reports, that if application
is made to stay proceedings upon a bail bond,
the rule must be entitled in the action upon
the bail bond; here the motion is made in an
action altogether foreign to the judgment :—
The writ was returnable in Trinity Term last,
the 2d of July ; on the 17th of July, after the
Lognovil was given by Bruundige, and after the .
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«expiration of the time for putting in bail, it was
put in, and last November we were entitled to
execntion against Brundige upon his eognovit,

Wasusury, eontra-—The rule for putting in
bail within four days after the return of the
writ, is intended of the first four sittng days .
bail cannot be permitted to fix a defendant by
signing a cognovit :—The defendant had, until
the eighth day of July, to put in bail, and it
was actually put in on the seventeenth; notice

was given, and an offer made to pay the costs .

accrued by the neglect, but the plaintiff having
frightened Brundige into a cognovit, refused
to relinguish his advantage. The case in the
fourth term reports* shews that the affidavit in
support of this application has been properly
entitled; the former rule lapsed in consequence
of the absence of the counsel :—The affidavit
of merits is a sufficient ground for this applica-
tion, and the statue of Annet does not confine
the relief to be given to a defendant or the
bail, to an action upon the bail bond alone, but
extends it to any other security to be taken
from such bail.

Macavrey, in reply.—Neither the defendant
or his bail are within the equity of this statute ;

*4 T, R. 688. 14 & 5 Anne, c. 16 S, 20.
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notice should have been given that the defend-
ant would put in, and perfect bail on some cer-
tain day : the bail should have been justified,
and the bail piece filed : the bail should be
entered in the first four days; it should have
been entered by.the fourth of July, but it ap-
pears by the affidavit that it was not entered,
until the seveunteenth; no notice was given
until the twenty-second, when it was too late
to get to trial at the followiﬁg assizes, by which
the plaintiff lost a trial: the absence of coun-

sel cannot be taken into consideration, the at-

torney was present: twelve months aiter the
return of the writ, an application is made to
the equity of the court, which is, I canceive,
with the plaintiff, and who is entitled to their
protection :—The cases in Willes, and other
cases are of irregular judgments, but here is
a judgment upon the parties cognavit fairly
obtained.

Cuier Justice—Where the parties swear to
merits, .it is usual to grant relief to the bail :—
The party appears to me to be entitled to the
equity of the statute :—The judgment was
taken as upon a bail bond. It must be stayed,
standing as a security for the event of the trial.

Per Curiam,
Rule absolute,
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CRAMER Jgainst NELLES. July 19tk
EN this case proceedings and judgments of jum‘;‘;u‘)’g:

the Court of Requests for the Gore district, ot of Fe;

had in a former term been removed into this been setaside
upon the ap-

court by certiorari, at the instance of the de- plication = of
the defendant

fendant, against whom judgment has been en- without any
interference

tered in their court, and those proceedings on thepart of
. R R .5 the plaiatiff,
were by an order of this court set aside with tke court re,
) fused to grant

costs, and now, an  attach.
ll:lel'lt against

) . im for mou.

SmarL moved for an attachment against the payment of
.. the costs of
plaintiff, Cramer, for non-payment of the same removing the

upen the usual affidavit.—He contend®d that rroceediags.

error, see

the defendant was entitled to the costs of the gig., .
certiorari, and of setting aside the proceed- §iu*iore 1%
ings, and cited the statute of Henry the Eighth
as in favour of the application :—The defend-
ant had not opposed the issuing the certiorari,
or the setting aside the proceedings of the

commissioners thereupon.

Cuier Justice.~—In this case a certiorari ha¢’
issued to magistrates, and their proceedings
have been set aside:—The plaintiff, who never
heard of this certiorari, is called upon to pay
twelve pounds costs :—I cannot bring my mind
to issue an attachment in this case.

Per Curnam. Attachment Refused.
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Juiy. 19U ELIZABETH SAUNDERS Againsf
GEORGE PLAYTER.

The court
will not, un-

de: the provi BALDWIN obtained a rule this term to shew

Provinal " CaUse why the plaintiff should not be at llberty

Statute for is-
wing  com- to examine Robert Emerod as a witness in this

missi ng

cxnnine wit - cause, upon the usual affidavit of his being a~
ness bo
to leave (he bOUL to leave the Province,(the declaraticnhad

Proviuce, or- .
dersohoors. DOt been filed in the cause,) and now,

mission  be-
fore declara.

on iled, Bourter, Soliciter General, shewed cause.
~—This application is out of season: The par-
ty making the affidavit is a stranger to the ac-
tion, which is objectionable in limine :—it
would be unjust and absurd to examine wit~
nesses before there was a charge in court for
the defendant to answer.—There is no instance
of a commission issuing to examine witnesses
before declaration filed : it would be contrary
to common sense : the defendant could not
cross-examine him, having no knowledge of
the charge to be brought against him:—When
acquainted with the nature of the demand, he
may perhaps give up his defence.

Barpwiv, contra—The determination in
this case will settle an important point of



IN THE FOURTH YEAR OF GEO. IV,

practice :—This application would, under
the old statute* be granted as of course; and
the law is not altered by the new one, except
that the commission is to be granted upon hear.
ing the parties upon motion:—The defendant
will know the questions to be propounded, and
will have every opportunity of cross-examina-
tion. The object of this part of the statutet
is to prevent the inconvenience of parties go-
ing to trial without evidence: the words of the
clause are, “in any action now pending, or
hereafter to be brought :"—The equitable con-
struction of itis, that as soon as an action is
brought, a commission may issue to prevent
loss of evidence. The affidavit shews all
the necessary facts; and as to the objection
of the party being a stranger who makes the
affidavit, it is natural for him, and his duty
as guardian to the plaintiff; to assist in this ap-
plication.

Cuier Justice.—~—The party cannot be called
into court without knowing for what, before de-
claration filed :—I can conceive no propriety
in an application like the present: In England
indeed, a party may obtain a commission from
the Court of Chancery to examine witnesses,

* Provincial Statue, 34. Geo. 3, C. 2. 8. 23,
t2- Geo. 4. C. 1. S. 17.
F

41

1823.

SAUNDERS
against
PLAYTER



42 CASES IN TRINITY TERM.

1823. de bene esse. Under the former Provincial

— Statute an applica.tion like the present might

preamst have been entertained. because, by that sta-
tute, the declaration upon commou process
was attached to the writ, and the party could
form an opinion of the nature of the action,
and be prepared to cross-examine his op po-
nent’s witness.

Bourtoy, Justice.~—The statute evidently
shews a discretion in the court.—The plain-
tiff’s counsel must know that there can be no
such thing as issuing a commission where there
are no proceedings.

Per Curiam  This application cannot be
granted : When the Plaintiff has filed his decla-
tion, he may apply to a Judge at Chambers.

Tty 300 BAYMAN Jgainst STRUTHER.

Tl the Siieri W ASHBURN moved for an attachment a-

hasretyrued a

wri - thonch gainst the “heriff of Johnstown LDistrict for

inan informe.

al  manuer T 1 C oy YITE] 1 H
e (ranver not returning a writ of fierd fucius issued in this

notglant an capge pursuant to rule:—He stated that the

attachmenta

painet i~ Sherifl had sent an luformal return to the at-

tence. torney at Kingston, which had been returned
to bim.
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Cmier Justice.—It would be too harsh to is- 1323.

sue an attacnment under the circumstanceg —

. . BavyHam
which the counsel has stated.—You may take azuins

.. STRUTHLE.
a rule nisi.
Per Curiam. Rule nisi granted.
MICKLEJOHN and another Jgainst July 190},

HOLMES.

‘w ASHBURN moved that the plaintiff do wpere o

. . : laintiff |
give security for costs upon an affidavit, stating [fi "ire pro.

1 thi : ince ihe affis
that the defendant had left this Province, and jnce xr:;;«‘:_ir-
was now residing in Lower Cnnada, if notire secoiy

s should state
lately departed thence for London. should stare
become a

o . ' stationary re.

Cuier Justice—The affidavits usually state hi‘?e"t,m_ad{o-

. . reign jurisdic-

that the party has become a stationary resident uon.

in the foreign jurisdiction—This affidavit is
not sufficient.

Ruie Refused.
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