


TRIAL

OF

CHARLES DE REINHARD,

&ec.






REPORT AT LARGE
: , or
THE TRIAL
CHARLES DE REINHARD,
FOR MURDER,
(COMMITTED IN THE INDIAN TERRITORIES,)

AT A COURT OF OYER AND TERMINER,

HELD AT

QUEBEC, May 1818.

TO WHICH IS ANNEXED,

A

SUMMARY

ARCHIBALD M'LELLAN’S,
INDICTED AS

AN ACCESSARY,

BY WILLIAM S. SIMPSON, Esquirs.

MONTREAL:
PRINTED BY JAMES LANE, 29, ST. PAUL STREET.

TOR THE REPORTER.
1819,






PREFACE:

A trroven the substance of thie incipient proceédings which {ook
place, is diffused over the following pages; it may, perhaps, be advan-
tageous (particularly to the Europedn reader,) to offer, by way of in-
troduction, a condensed outline of them.

The manner in which Charles De Réinhard was delivered over to
the custody of the constitiited authorities of Lower Canadu, (after &
knowledge of the murder bad been obtained) agreeably to the Act of
434 Gro. Y1I. cap. 138, is fully exhibited in the testimony of Mr.
Coliman ; it is, therefore, only requisite, in endeavouring to attain
sompletely the object of this preface—namely, that of the reader’s
having a knowledge of the entire progress of the prosecution—ibat this
sketch should present a succinet narrative of oecurrencesin that province.

1a March, 1817, an indigtment was preferred in the Court of King’s
Beneh, for the district of Jiontreal, against Charles De Reinhard, Archi-
bald M?Lellan, Cuthbert Grant, and Joseph Cudotle, was returned by
the Grand Jury, d {rue bill. t this time it will be recolleeted, that
veither of_the accused, were witltin the erdinary jurisdiction of the
Court’; but the whole arrived in the course of the year, from the Indian
Country, and were severally committed to prison in AMonireal.

A Commission of Oyer -and Terminer having been issued, by Sir
John Coape Sherbrooke, was opened at Montreal, on the 2t0h February,
18185 and an indictment, for the same offence, was preferred and found
against Frangois Maincville, and Jean Baplisie Desmarass. two Half-
breeds; and against Neganabines, an Indian, known throughout these
trials, as José, fils de fa Perdriv Blanche. Of ‘these pérsons, Mainville
made his escape, af Pointe au Tonnére, in Lake Superior, from those
who were conveying him to Lower Canada, and has not been since
heard of; José had been brought down by the Commissioner, at the
expense of government, under an idea of his becoming a witness, (see
page 328, el seq.) but, upon the officers of the Crown judging it proper to
include him amony the accused, notice was given, that he could not be
received as a King’s evidence, ang what then became of him is not very
apparent ; whilst of Desmurais the aceounts are still move deficient, ahl
that has transpired relative to him, being contained in the examination
“of M. Coltman, (page 147.) The Court of Oyer and Terminer adjourned
without the persons in custody being put upon their trials, and in the
ensning Maréh termi of the Court of King’s Bench, the Crown officers
declared, that the prejudices on the subject of the differences between
the Hudson’s Bay and Norih-West Companies, were so strong, that they -
considered it would be alike an act of injustice to the Crown, and to
the individuals accused, to allow their trials to take place in Montrend,
where they considered it impossible to select impartial Juries.
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The Prisoness being removed to Quebes, indictments were preferred
dgainst them in the Court of King’s Bench, for that district, the rcturns
upon which, by the Grand Jury were, a true bill against De Reinhard,
and M’ Lellan, and no bill agaiost the others. In consequence of this
finding, the two were jointly put upon their trials on the 30th March,
and the proceedings continued during that, and the following day.—To-
wards the close of the 31sf, (as had been anticipated the doy before by
the Court,) it became evident that, <o far from the trial being completed
by twelve o’clock at night, the period when the functions of the Court
must of necessity terminate, (the Provincial Aet of 8kth Geo, 111 cap. 6,
commonly called the ** Judicalure Act,”” limiting the sessions to the last
ten days of the month of March,) not even the evidence on the part of
the Crown would be gone through. Thus situated Mr. dttorney-Gene-
ral proposed, with the consent of the Prisoners’ counsel, that a Juror
should be withdrawn, which was done, and thus in the language of the
Chief Justiee, the case * reverted exactly to the same situation in which
“ it would have been if the trial had never commenced.”

In addition to the foregoing compendium, a still more particular
notice of some circumstances which took place in March, but did not
recur upon the trials in May and Juyne, is perhaps desirable, and even
necessary to constitute this the complete report of *“ the most important
¢ legal investigation ever witnessed in Canads,” which its prospectus
promised that it should present.

Upon the arraignment of the Prisoners, they pleaded  not guilty ;»
and it was immediately moved by M. Vanfelson, that all the witnesses
should be ordered to withdraw, which being objected to, by the 4itor-
ney-General, as a proposition to which the Prisoners were not entitled,
DIr. Stugrt replied, that they were entitled to it, and, it being their
#ight, he saust avail himself of it, as it was no time for courtesy. Mr.
Altorney-Genceral denied its being a matter of right, or, that the grané-
ing or refusing the application, could at all affect the case, and stating
there were in Court, magistrale.g, and other gentlemen, whose afficial
situations would render them witnesses in this case, asked, ** Can it he
* necessary for the justice of the case, that they should be ordered io
 withdraw? 1 can see no reason for it.” Reverting to the question of
right, he said, “ Xtis a right inseparable from the Crown, and when
* applied for oa behalf of prisoners, usually asseeted to, as it should be
g c, M H . . -

) u::]l:)t;:;efnt.tlust;zce lf the "",S.“cf of the caﬁe vfould be one tittle
) :nd (,)ther .f):,,:tiem e \tntmle:ses 1'n Court are pnr.u:lpally Lord Selkirk,
e zaqe wosrd, hc;vt om it could not‘ be lmp'ufed that the jus-

, GA%e § influenced by their remaining in Court.”
f}lr. Stuart reph'ed, * that being most interested upon that point, they
‘ must be permitted to judge; and they considered it essenfial 1o the de-
o e et e Covn, i e i

3 evidence,”
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The Attorney-General still resisted the motion upen the same grounds,
and the Chief Justice enquired, whether those gentlemen, and Lord Sel-
kirk, were to prove the facts connected with the murder, or the locality
of the place? The Allorney-Generel intimated, that he should use Earl
Selkirk, as a magistrate, before whom depositions had been taken, and
perhaps, to prove other circumstances of the dase; but questioned, whe-
ther he was bound to state for what purpose, he might produce Lord
Selkirk, or any other witness. Mr. Stuart insisting that where the ob-
jection was made, the uniform course in eriminal practice was to exclude
witnesses; the Chief Juslice ohserved, that he could not say that it
was the uniform practice to put magistrates out of a Court of justice ; to
which Mr. Stuart repeated, his own conviction that it was, and expres
sed his surprize at its being objected to, in the present instance, asking,
* what benefit can it be to the Crown, that its witnesses remain in
« Court ?—The Chief Justice suggesting—** that is a point upon which
* they must judge;? Mr. Stuart said, the evidence to be proved by
these gentlemen, consisted of documents of the most important nature—
that the innocence, or supposed impartiality of the persons, before whom
they were taken, or by whom they were obtained, might be contradict-
ed; or, it might be made to appear, that they were entitled o no cre-
dit, heing obtained under hope of reward, from promises; or pnder fear,
from threats; adding, that if ever.there was a case in which it was re-
guisite that all witnesses should withdraw, this wasit; * A case (said
¢ My, Stuart,) with which the feelings of another district are so con-
v nected, that the public prosecutor has declared, he cannot try it with
* safety. Documents the most important have heen taken before Lord
#* Selkirk, who cannot be separated from the case, and we onght not to
* be placed in a situation to increase-the difficulty of proving any part
* of our case.”” The Chief Justice would be sorry that the Prisoners
should he deprived of any right, nor, if their inicrests were ever so remote-
1y affected by it, would the Court hesitate abont granting the applica~
tion ; but he really did not see, that evil could result from withholding
it.  Mr. Stuart then asking it ** as a matter of right, on behalf of the
Prisoners;” the Chicf Justice said, ¢ I cannot do so, Mr. Siuart)’—It
was suggested, by Mr. Justice Perraull, that Lord Selkirk might be the
first witness examined, and he supposed there conld be no ohjection to
bis then remaining in Court ; to which the Chief Justice, was expressing
his approbation, when Lord Selkirk, accompanied by a number of gen-
tlemen, left the Court. His Honour added, * the genilemen have
* most judiciously, retired of their own accord, and there the matter
4 ends?

It being intimated that M. Gale, (one of his Lordship’s private couns
sel,) had wot retired ; he addvessed the Court, oberving, “ I have not,
* nor do Lintend to retire; I carne here to witness the proceedings, and
“ am not under subpmna as a witness; though from a communication
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¢ the Atiorney-General has made to me, it.is.probable I may Le exa-
 mined to prove the jurisdiction. I have no desire to he examined, as
“ 1 came here only to witness the proceedings, and can depart or stay,
¢ just as I think expediexxt.’;—'i'}ze ditoruey-General begged to put M,
Gale under recognizance, not to leave the Court, or to be in attendance
when called ; to which, J1r. Galie remarked, that as an Advecare of this
provinee, he had gertain privileges, and he claimed the right of remain-
ing in Court during the trial; which he thought could not be refused,
or denied him; “ X am not (said Mr, Gale;) a witness, and therefore,
¢ shall nof leave this Court unless I think proper; and if T do, I con=
« ceive I have a right. 1 came here to witness fhis trial, and I intend
“ to do so.’~<The Chief Jushee intimated, that the _fitorney-General
might put Mr. Gale under recognizance if be thought it necessary—
observing that, the curiosity of a‘n. Advocale, (any more than any othes
person,) was not to impede the public administration of justice ; though
if Mr. Gale was not going away, it would not perhaps be required, nor,
as it was merely to jurisdiciion that he was to be examined, would his
leaving the Court be insisted upon. Mr. Gale informed the Attorney-
General, that he was not going away—who stated he was satisfied—but
added: “ in examining s, Gale, I do not confine myself to jurisdiction,
¢ for Tmay use him to prove the state of the country generally.”

The Attorney-General then opeved the case to the Jury, and was fol-
lowed by the Solicitor-General ; it being claimed as a privilege, to which
the Crown was at all limes entitled, and its exercice, justified in the pre-
send case by its magnitude, for both to address the Jury.

'The geographical position of the Dalles, and the boundaries of Up-
per Canada, were then proved by the Honourable 1. B. Coltman, Colo-
nel Bouchclic, the surveyor-general of the province, and Samuel Gale,
junier, Esquire; Hubert Feilie was the next withess, and his examina-
tion lasted the greater part of the day. At its close, Jean Baptise La
.?oin[c being called, the ¢'hict Justice observed, that if any other witness
was examined, it must be que whose testimony would be short, (which
he supposed would not be the case with La Poinfe’s,) as neither the
Berch nor the Jury, cruld sustain at that late hour the fatigue of a long
examination.—Upon sending for another witness, it was foupd that hear-
ing La Pointe called; and knowing that his evidence would occupy a
very considerahle time, the whole had gone away, (having been in at-
tendance since morning,) to get some refreshment, This being stated
1o the Court ——

Chief Justice Sewell.—~We cannot take this witness, for if 'we begin,
We cannot aveid finishing his'evidence. We will also mention that, it
will be desivable for the gentlemen engaged in this cause, to be prepar-
i‘\i’:;)vihz’\:l.nsl,{in the event (.)f its proving incapable of being finished by

. mention it(:;:, El;lcr-,mormw night, what course is then to be takenz We
; concerned, the gentlemen engaged on the defence, as

'
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well as the officers of the Crown, that the point may be taken into con-
sideration by them, and they may be prepared.‘ It may appear that the
,Priséners have rights in that case as well as the Crown. We mention
it thus early, for the reason I have stated, that our functions terminate
at-twelve o’clock to-morrow night. The Court then adjourned.

On the 31st, La Poinle was examined : The material differences be-
tween his, and Fuille’s testimony, on the first and second trials, are no-
ticed in the examination of Mr. Justice Pérrault, (page 154, ef seq.)—
to which being added, those I have pointed out in the notes accompany-
ing the Summary, it is believed the whole are brought into view.—My
examination, ( page 162,) leaving the point which I was called to prove,
completely in statu quo ; it perhaps is due to my own reputation, to as-
sert most positively, that the description of French spoken by De Rein-
hard, was, in March, depicted by La Pointe in these words: * Il parlodt
*+ Frangois, comme un Meuron,” or in other words, that he did ot speak‘
good French. The decision upon the question proposed by the Prison-
er’s counsel to Br. Brewer, in connection with this subject, ( page 157,
¢t seq.) determining that—in a legal point of view—his capacity in that
particular, was unimportant ; the expression, if inserted upon the judges’
notes, would have been * mere surplusage,”’ and for that reason it was
probably ¢ rejected as unnecessary.”® DMy confidence that it was used, a~
rises from the impression instantaneously forced upon my mind, that
the confession which I had previously read, could not possibly be the
production of De Reinhard’s pen, if he only spoke French * like o Meu-
% ron,” as fully as from finding the expression upon my potes; and X
trust, without incurring the guilt of presumption, I may add, that ¥
consider it a circumstance well calculated to weaken the claim of the
-gonfession to credit, aclually, though not legally—-thad from ignorance
of the language, the Prisoner was incapable of drawing it up.

But returning from this digression—the exumination of Ceptain
D’'Orsonnens succeeded to that of La Pointe, Nothing material appear-
ed, during its progress, beyond what is given in'the present report, nor
any additional circumstance, if we except the production to, and ac-
knowledgment by, Captain D'Orsonnens of the requisition to Mr. Dease,
wlhich on the present trial Wwas not allowed to be gone into, as it was
dated subscquent to the confession. (page 79.) A copy of it is, however,
given below,* asit was frequently referred.to, as being at variance with
Capluin D’Orsonnens’ description of himself.

# TRANSLATION.

“ From the Porlage of Lake lu Plule,
¢ the 6th Oclober 1816,
‘ SIB,
¢ The personal safety of His Majesty’s subjects, requires, for
** fear of surprise or accident, that you shoald deliver to me all the arms,
* ammunition, powder, thot, &e. &c¢. &e¢.—which you have in your pos-
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Proof of tlns paper not being allowed—Mr. Stuart closed his exa.
mination on the voire dire, and the trial was immediately terminated in
a mode which, if not unprecedented, is certainly novel in eriminal cases.
The minute taken of these proceedings follows:

Attorney-General—As it wili be impossible to close the trial by
fwelve o’clock, 1 propose, and the proposition is assented to on the part
of the Pn'soneré, that a Juror be withdrawn,

Chief Justice Sewell—There must be a motion made, so that the
subject may he brought regularly before us, and our decision be made
of record. Tt may be made a precedent. .

Atlamey-Geneml.—-—I shall move, that the last Juror sworn be with-
drawn. I believe that to be the usual course, (Heaving wrilten his mo-
tion)) T move * that Pierre Foi, a Juror, sworn in the case of Dominus
i Rezx, versus M Lellan and De Reinhard, be withdrawn from the box.”

Chicft Justice Sewell.—~State some cause for the motion—either from
the number of witnesses yet to examine, or any other which you think
proper. so that it may appear, on a future ogcasion, for the justification
of the Court.

Aliorney-General —X will move, viz: ** That Pierre Roi, a Juror,
“ may be withdrawn, because it is imposssble 2o receive the verdict by
“ twelve o’clock.” ‘ ' .

Chief Justice Sewell —~1t being impossible ¢ 1o close the case on the
‘¢ part of the Crowrn,” would be better, and it certainly will be impossi-.
ble. The charge alone, upon the evidence clready received, would oc-
cupy three hours. o

Attorney-Gereral —1 will then make the motion a8 follows: * That
“ it being impossible to close the evidence on the part of the Crown be-
‘ fore twelve o’clock, and the functions of the Court then terminating
“ it is moved by the Atiorney-General, that Pierre Roi, the Juror last
¢ sworn, be withdrawn,” which is consented to on the part of the Pri-
soners. ]

Chicef Justice Sewell:—.Archibald M Lellan and Charles De Reinhard,
—on the part of the Kinc it is proposed that—as the Crown officers
cannot: close their evidence before fuelze o’clock at night, at which pe-
rind the authority of this Court terminates—Pierre Roi, the Juror last

* session at the fort, and which belongs to the North-West Company.—
** The arms that are private property, will alone be respected, for your
4t own safety. ‘ ‘
* I have the honour to be,
“ Your very humble and obedient’ servant,
¢ Carrarn P. D’ORrsoNNENS,
 Commanding the advance guard. of the Voyageurs of
“ the Hudson’s Company, &c. &e. &e.

_ ** P, S.—The pickets will be cut down by my people, yours may as-
** assist them, if you deem it expedient.” Yy peopte ¥ Ve
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sworn, be withdrawn {rom the box. The effect of thls motion will be thad
the ‘cause will revert exactly to the sgme situation in whish it would
have been, if the trial had never commenced. Do you eonsent or not ?

The Prisoners severally consenting, the Chief Justice addressing the
Jury, returned them the thanks of the Court, and discharged them,

In May following, a Court of Oyer and Terminer was held at Quebec,
and an indictment being preferred against Charles De Reinkard, and
others, (pege 8,) for the Murder of Quen Keveny, was returned * g (rue
bill,” against the whole. Of the accused fwo only appeared—viz:
Charles De Reinhard, who had vemained in close custody, and Archi-
bald #'Lcllan, who after the March proceedings, had been admitted to
bail. The abgence of Mainville and Desmarais, is-in some degree ac-
counted for, in a former part of this introduction ; whilst with reference

" to Grant and Cadolle, it is only necessary to state, that upon the Grand.

Jury, in March, returning no bill against them, they were cet at liberty.
Having traced the preliminary measures, the following pages are
offered to public notice, with confidence that the * rREPorT (af lorge)
of the trial of CaariLEks De REIn®arD” contains an accurate repres
sentation of that imporiant legal investigation in all its stages; and that
¢ the sumarary of ArcarBALD M'LELLAN’s,”? exhibits an impartial
and sufficiently comprehensive statement of the proceadings which termi-
nated in his acquittal. Upon the disputes so frequently referred to in the
progress of these trials, contrariety of opinion will undoubtedly exist,
though all must deplore a contest' which fiasexhibited scenes of blood-
shied, from which humanity recoils. The coniicction of the case of M.
Ilcreny with the gencral differences that have unhappity pervaded thie In-
dinn Country, has been strenuously ‘asserted by Lord S /% rk and as posi-
tizely contradicted by th> Nurfh-West Company, who refer to the acquit-
tal of their partner, after an arduous trial, as furnishing a triom phant and
honourable refi tavon of the heavy but unfuundml aceusation of nciting
their servans to the perpetration of (he cri p The vﬂlid‘ity‘ of this
appeal is denied, and the result unequwocally altribated t, ineffici-
eacy in conducting the trial, arising from ¢ the assumption by the
© dticeney and wolicior-General, of the exclusive man:zgmnent"c;f the
“ praseention,” Tt was hardly to be anticipated, from fthe animosity
which characterizes the confiict, that any course of fnvestigation would
sccos- un unjited ajoroval. Whether the mosl elizillc was selected ia

_the first instarce, and whether vigilance and eficiency charw ovized

the mauasement of these prosecations, arc questios: which have tzen an-
gwered in the affirmative and in tie negative, The o inion of Lerd
Selk: 1 on thesp ploceodm'rc ab iniliw ad ‘erminationem, may, perhacs,
be dccurately inferred from tbe foillowing remark on the Urown officers
wto liberae Mr. M Lellen on baily ¢ To acee~t of bail in
« such a ense, and, ander such circumstances, was a yroe: sding unpre-

SO

% cedented moa British 2url of Justice, and bevrayed the determina-
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i tion, allready taken, io throw the whole gnilt of the murder on De
* Reinhard, a foreigner, in order to screen his accomplice, a purtner in
st the North-West Company.”

On these opposing sentiments I offer no opinion at present. To
friends, whose expectations and wishes will incline them to disapprove
this determination, I can only offer the assurance that, though complying
with the solicitations of those I respect is at all times peculiarly grate-
fal, had I done o in this instance, Toshould most probably have sacri-
ficed an esteem which is personally too flattering to seck for justification
beyond the partiality which dictates it. I would also add, that consi-
derable deliberation has led me to doubt the propriety of commenting
upon a case which is still under the consideration of the supreme au-
thority, in whese hands is vested the fate of the unfortunate indivi-

_ vidual, most interested in its decision. At a future period, should no
Fabler pen, guided by a judgment equally impartial aud capable, obvi-
ate the necessity, I propose to submit, through the same medium, a
concige narrative of occurrences (in connection with the disputes) which
bave taken place in the Fndian territories, the provinees of Conada,
and at home, since the year 18612; and, assisted by the additional infor-
mation which, it is to be hoped, the investigation by the British Parlia-
ment will afford, T shall, vninfluenced by prospects of pecuniary advan-
tage--indifferent to the frown as to the smile of ** the powers that be’’
—and (a much more difficult task) unbiassed by the endearing, but se<
duetive, sympathies of friendship, add those reflections which shall have
satisfied my own mind, where culpability attaches. The encourage-
ment given to the present publication appeared to demand this explana-
iion, and, 1 trust, that in giving it, I shall escape the charge of egotism.

The volume will, it is trusted, realize its prospectus. 1nendeavour-
ing to attain this object, my obligations to the Court, commenced with
the proceedings, and have been continually augmenting, up to the mo-
ment I am writing ; whilst to the professional gentlemen, on either side,
Tam equally indebted. The facilities afforded—by the accommodation
of a convenient seat, during the trials—the liberal access to libraries;
with permission to take therefrom the various authorities, and the revi-
sion and correction afforded to the MSS,—render me deeply their debt-
or, and although the obligations should never be cancelled, they chail be
always remembered and gratefully acknowledged.—If its fidelity should
constitute it a work, whiclh may be advantageously consulted for legal
reference, I have accomplished the object sedulonsly aimed at, and the
gratification I shall experience, will amply reward the anxiety I have
felt to eutitle it to that distinction. ‘

WILLIAM S, SIMPSON.
AvEREC, 28th Oclober, 1819.



DISTRICT OF QUEBEC.

Special Session of Over and Terminer, and

GexeraL Gaorn DeLivery,
Y X P——.

Ox Monday the 18th May, 1818, a special Session of Oyer and
Terminer, and General Gaol Delivery, for the District of Quebec, was
opened with the customary formalities at thee Court-house, in the city
of Quebec, The commission in addition to authorising the trial of per-
sons accused within the distriet, extended the power to the trial of of~
fences ‘¢ commilled within any of the Indian Territories, or paris of Ame-
% rica nol within the limils of either of lhe said Provinces of Upper or
¢« Lower Canada, or of any civil Government of the Uniled States of Ame-
¢ rica.” Although the cases from the Indian Territory were expected
to form the pfincipal business of the Session, in his charge to the Grand
Jury, the Chief Justice did not advert to them, unless the following re-
mark may be supposed to refer to that part of the Sheriff’s Calendar,

¢ Gentlemen,

“ Upon perusal of the Sheriff’s Calendar, we do not perceive
¢ that it exhibits any commitments which require particular notice at
¢ this moment, it may however happen, that in the progress of your
“ enquiries, some points of law may occur, upon which you may be de-
** sirous to take the opinion of the Court, and, if this should be the case,
¢t you will find us at all iimes ready and desirous to afford you every
¢ assistance, in the execution of your duty, which it is in our power to
111 give.”

On Wednesday the 20th May, the Grand Jury returned as true a Bill
of Indictment, charging various persoms with the Murder of OwEN
KevEeny, on the 11th day of September, 1816, at the Dalles, on the ri

ver Winnipic, in the Indian Territories. Mr, Attorney-General imme-
A
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diately moved that Charles De Reinkard be put to the bar for the pur-
pose of arraignment. The prisoner was then arraigned in the usual
form, and having pleaded Nor GuiLTy, fixed Friday the 22d instant,
as the time at which he should be ready to enter upon his trial; to
which day the Court was adjourned ; his honour the Chief Justice hav-
ing previously intimated to the gentlemen summoned to attend as petty
Jurors, the absolute necessity of their punctual attendance at eight
o’clock in the morning, that the prisoner might have the full benefit of
the right of challenge, given bim by the laws of his country; and,
¢ Gentlemen,” (added his honour,) * the Court, to ensure this right in its
* fullest extent, will feel itself obliged, in justice to the Prisoner, (o in-
¢ pese a fine upon every defuulier.?

R~ Y= -

Fripay, 22d May, 1818.
PRESENT.

His Honour CHIEF JUusTicE SEWELIL.
The Honourable Mr. JusTicE BoweN,

Counsel for the Crown.

MR. ATTORNEY-GENERAL, UNIACKE,
M=z, SOLICITOR-GENERAL, MARSHALL.

Counsel for the Prisoner.
GEORGE VANFELSON,
ANDREW STUART, Esquires.
J. R, Varreiee bE St. REav,

Tae Prisoner, Charles De Reinhard, being put to the bar, the pan-
nel was called over, and after various challenges on his part, as well as
on that of the Crown, the following gentlemen were Sworn as a Jury:

Thomas Levallée,
Stephen Curtis,
Laurent Audy,
Joseph Miwille,
Olivier Trahan,
Roger Sasseville,

Ralph Brewer,
Jean Laforme,
Simon Le Comte,
Joseph Prevost,
Daniel Thompsoﬁ,

L YT YT VY VPV VY VYV Yes

Jean Desnoyes,
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The Prisoner was then given in charge to the Jury by the Clerk of
the Crown. It is not considered necessary to set forth the whole of the
very long indictmeunt, consisting of eight counts, abounding with tech-
nicalities ; indeed it might perhaps be sufficient to state, that the whole
indictment charged that Owen Keveny was killed on the 11th Septem-
ber, 1816, by Charles De Reinhard, with a sabre or with a gon, or with
both, or that one Frangois Mainville killed him with a gun, and that the
present Prisoner was present, aiding, assisting, &ec. &e.; but to enable
the reader fully to understand the case, the first count is given at length
together with a skeleton of the remainder of tke indictment.

DOMINUS REX, 7
rersus

CHARLES DE REINHARD
ARCHIBALD MWLELLAN, Murder of Owen Keveny,
CUTHBERT GRANT, on the 11th doy of Sep-
JOSEPH CADOTTE, tember, 1816.

FRANCOIS MAINVILLE,
JEAN BAPTISTE DESMARAIS, |

On an Indictment for the

QUEBEC, TO WIT.

Tre Jurors for our Lord the King, upon their oath, present, that
Charles De Reinhard, late of a certain place in the River Winnipic, not
known by any name and not comprised in any parish, or county, but situe
ated in the Indian Territories, or parts of America not within the limits
of either of the Provinces of Upper or Lower Canada, or of any civil go-
vernment of the United States of America, labourer, Archibald M’Lel-
lan, late of the same place, gentleman, Joseph Cadotte, late of the same
place, gentleman, Cuthbert Grant, late of the same place, gentleman,
and Jean Baptistc Desmarais, late of the same place, labourer, not hay-
ing the fear of God before their eyes, but being moved and seduced by
the instigation of the devil, on the eleventh day of Seﬁtember, in the
fifty-sixth year of the reign of our Sovereign Lord George the Third,
by the Grace of God, of the United Kingdom, Kiﬁg, defender of the
Faith, with force and arms, at the said place in the River Winnipic,
not comprised in any parish or eounty, but situate in the Indian Terri-
ries, or parts of America not within the limits of either of the Provinces
of Upper or Lower Canada, or of any civil government of the United
State of America, and being within the jurisdiction of this Court, in and
upon one Owen Keveny, in the peace of God and of our said Lord the
King, then and there being, feloniously wilfully and of their malice
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aforethought, did make an assault, and that the said Charles De Rein-
hard, with a certain sword called a sabre, made of iron and steel, of the
value of five shillings, which he the said Charles De Reinhard, in his
right hand, then and there had and held, him the said Owen Xeveny,
in and upon the back of him the said Owen Keveny, under the left
shoulder-blade of him the said Owen Keveny, then and there, felonious-
ly, wilfully and of his malice aforethonght, did strike, stab, thrust, and
penetrate, giving unto him the said Owen Keveny then and there, with
the sabre aforesaid, in and upon the back of him the said Owen Keveny,
under the left shoulder-blade of him the said Owen Keveny, two mortal
wounds, each of the breadth of two inches, and of the depth of six in-
ches, of which said mortal wounds, he the said Owen Keveny then and
there instantly died; and that the said Archibald M’Lellan, Cuthbert
Grant, Joseph Cadotte and Jean Baptiste Desmarais, feloniously, wilfully
and of their’'malice aforethought, were then and there present, aiding,
helping, abetting, comforting, and maintaining, the said Charles De
Reinhard, the felony and murder aforesaid, in manner and form aforesaid,
to do, commit, and perpetrate. And so the Jurors aforesaid, upon their
oath aforesaid, do say, that the said Charles De Reinhard, Archibald
M’Lellan, Cuthbert Grant, Joseph Cadot, and Jean Baptiste Desma-
rais, him the said Owen Keveny then and there, within the jurisdiction
aforesaid, in manner and form aforesaid, feloniously, wilfully, and of
their malice aforethought, did kill and murder, against the peace of our
said Lord the King, his Crown and Dignity.

Second.—De Reinhard killed Owen Kenevy with a gun; M’Lellan,
Grant, Cadotte and Desmarais, being principals in the second degree
present aiding, &ec. ’

Third.—~De Reinhard killed Owen Keveny with « gun and sabre,
conjointly ; M’Lellan, Grant, Cadotte and Desmarais, principals in the
second degree.

Fourth—Frangois Mainville killed Owen Keveny with o gun; De
Reinhard, M’Lellan, Grant, Cadotte and Desmarais, being principals in
the second degree. ‘

Fifth—De Reinhard killed Owen Keveny with a sabre.—Sizih. He
killed him with o gun.~—Serenth. He killed him with a gun and sabre, con-
Jjointly ; and each of these counts charged M?Lellan, Grant, Cadotte and
Desmarais, with being accessaries before, and afler, the fact.—The Eighth
and last count, laid that Frangois Mainville killed-Owel{Keveny with o
gun; De Reinhard being a principal in the second degree, and the re-
meaining four persons accessaries before, and after, the fact.
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Mr, Attorney-Ceneral then opened the tase to the Jury, in nearly
the following terms. ‘

Gentlemen of the Jury,

You have been sworn to try the Prisoner at the bar,
named Charles De Reinhard, who is accused of having made on the 11th
day of September, in the fifty-sixth year of the reign of his Majesty, an
assault upon one Owen Keveny with a sabre, and giving him therewith
two wounds, which caused his death. There are, gentlemen, various
counts in the indictment, but they all arrive at the same conclusion.—
(The Atiorney-General then detailed to the Jury the nature of the different
counts, as exhibiled in the absiract given above, remarking, that the evi-
dence to be produced, would prove that the deceased met his death princi-
pally by the wounds given by the Prisoner with his sabre.)—This, gentle.
men, is one of the cases brought from the Indian Territory, and will, 1
am confident, receive that patient investigation, to which, from its im-
portance, it is entitied. From the evidence we shall produce, there can
exist no doubt of the death of Keveny, and I fear asllittle, that he came
to it by the hands of De Reinhard, The deceased was a native of Ire«,
land, in the service of the Hudson’s Bay Company; and the Prisoner
at the bar, was formerly a serjeant in the regiment De Meuron, but at
the breaking up of that corps, entered into the service of the North-West
Company,—It appears that Mr. Keveny having arrived in the Indian
country, with a number of persons under his charge, complaints were
made against him by some of them, and he was arrested by the Prisonev
at the bar, in virtue of a warrant issued by a Mr. Archibald Norman
M’Leod. The deseased was a man of high spirit, and did not for some
time submit to the warrant, but I helieve opposed its execution with
considerable violence. Whether this circumstance did not give rise; in the
miand of the Prisoner, to that degreé of malice which eventually caused
the death of this man, Owen Keveny, it will be for you to determine.

[The Attorney-General then narrated the particulars of the evidence
given by Faille and Lo Pointe, up to the period of their finding the
deceased en haut des Dalles, for which their testimony is referred to.]

It is here, gentlemen, that the evidence begins to affect the prisoner,
in the strongest manner. After staying some time in this place, De
Reinhard took Xeveny in charge; and, with Mainville and the Indian
José, wasto follow M’Lellan and the others who went away in his
(M’Lellan's) canoe;—when they had proceeded a few miles, it will
appear to you in evidence that the deceased having occasion to be put
on shore, it was determined, by Mainville and the Prisoner at the bar,
that the place was suitable to carry into effect the design (which it will
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be shewn had long previously existed) of taking away the life of Owen
Keveny. The deceased had returned from a short distance, whither he
bad gone for his necessary occasivns, and was in the act of re-embarking
in the canoe when the prisoner at the bar gave him a thrust in the back
with a sabre, and subsequently another. Mr. Keveny, notwithstanding
he was wounded, made such resistance that it was not improbable but
be would have succeeded in wresting the sabre from the Prisoner, but
that he counselled the Métif Mainville to fire at him, which be did, and
Keveny falling into the canoe, instant)y expired.

[The Attorney-General then stated succinctly the occurrences, as
detailed by Fuaille and La Pointe, 'from the time of the canoe with the
Prisoner, Mainville and José arriving at M’Lellan’s encampment, up
to the period of dividing the butin of Keveny, remarking, that from
this chain of eorroborative evidence—and, from the nature of the erime,
it was scarcely ever possible to exhibit positive testimony-—he feared
the Jury would not be able to doubt of the guilt of the Prisoner at the
bar, although thal posilive evidence of the murder should not be intro-
duced, which it was always desirable should precede a conviction, and,
wbich, on accusation of all other erimes, the Crown officers were enabled
to produce.] In conglusion, the Attorney-General observed,

Gentlemen,

Another very strong proof we shall produce, will be the
Prisoner’s own confession, made to an officer of the same regiment to
which the Prisoner had formerly belonged, a eaptain D’Orsonnens,
whom he met some time after, and to whom he voluntarily eonfessed that
he had killed Keveny; and, on various other oecasions, he also freely
confessed it. Indeed, I believe, he never denied it. We shall also
produce a confession in the Prisoner’s own haad-writing, made before a
magistrate, in which the whole of the circumstances are detailed, as X
have related them. Upon this chain of evidence T apprehend you will
have little difficulty in returning a verdict for the Crown. The people
to be produced before you are the traders of the Indian country, eanoe-
men and engagés; of a lower order of men, certainly; but, 1 believe,
every way entitled to eredit ; that, however, gentlemen, as I mentioned
Jjust dow, is peculiarly your province to determine, The case is one of
those which have arisen from the unfortunate disputes between the Hud-
son’s Bay and North-West Companies, relative to which we have heard
so much, through newspapers and pamphlets, but, to which, 1 am sure,
gentlemen, you will pay no attention; otherwise, I would beg of you,
to allow nothing to have the slightest influence on your judgments, but
what is produced hefore you in evidence. We do not know what is the
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defence the Prisoner will set up; if he can convince your consciences
that he did not commit the crime he is accused of, you will acquit himz
If, on the other hand, the Crown establishes the case I have detailed to
you, it will ke your duty, by the oaths you have taken, though a very
painful one—yet your duty will be to say, He is Guilty. He has put
himself on God and his country for his trial, and you, as that country,
are to decide upon his guilt or his innocence.

The Attorney-General having addressed the Jury to the same effect in
ithe French language, called Mr, Sax ; the other witnesses being ordered
to withdraw, with the excepiion of Messrs. Coltman, Gale and Bouchette.

WILLIAM SAX, Sworn.

T am a surveyor, and I know from a map which I have here, as well
as from others, the limits of the Province of Upper Canada, and of the
ancient Province of Quebec. Its western limit is a line drawn northward
from the mouth of the Ohio, which is in 87° 10/ north latitude, and 88°
50! west longitude, from Greenwich. A line drawn due north from this
point, towards the Hudson’s Bay territory, would strike Lake Superior,
at about a degree to the east of Fort William, or three quarters of a
degree; 4. e. it would leave Fort William about three quarters of a de-
gree to the west. I am acquainted with the River Winnipic by maps,
and it is between the 50th and 51st degree of north latitude. The spot
ealled Porfage des Ruls is, by this ma;i, in 492° northern latitude, and
in longitude 94° 6/ west of Greenwich, The River Winnipic is about
five degrees west of a line running north from the mouth of the Ohio
River, at its junction with the Mississippi, and certainly without the
limits of the old Province of Quebec. I now speak of a due north line,
and not a northward line ——

[This explanation of Mr, Sax’s meaning gave rise to considerahle
discussion between the Chief Justice, the Crown officers, Prisoner’s
counsel, and the witness, as to the import of the terms due north and
northward. The Bench and Crown officers considering the terms north
and northward as synonimous. Mr. Sax and the Prisoner’s counsel
contended that a north line must be astronomically north, whilst a line
might be drawn having an inclination to some other point of the com-
pass, yet gaining upon the north in its progress it would in the parlance
of surveyors, be denominated a northward, northwestward or northeast-
ward line, as the case might be. Tt is not thought necessary to give the
whole of the discussion, or rather altercation, that ensued, as the fol-
Jowing questions and answers sufficiently exhibit the distinction drawa
by the judges and witness.]
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Chicf Justice Sewell—If a line is to be drawn from a given point of
the compass, say from the west, in & northward direction, to say that
such a line would not be a due north line appears to me to be a contra-
diction to the plainest principle of common sense, and totally irrecon-
cileable, I will put the question to you again, sir. Do 1 undgrstund
you to say, that a line drawn from a given point northwaerd, is not ¢
north line ?

MMy. Sax.—~Surveyors usually call lines running ——

Chicf Justice Sewell.—X am not asking you what surveyors usually
call, I want to know whether in point of fact, a fact that any man
can tell as well as a surveyor, whether a line from a western or eastern
point of the compass drawn’ northward, is, or is not, a north line?
Just answer ihat question, yes or no; and then you may explain that
answer in any way you think proper.

Mr. Saz.—It certainly must be, to a certain extent, a north line,
but not a due #orth line.

Chief Justice Sewell—Why not?

Mr. Sex. —A line drawn from any point between two cardinal poinis
of the compass, direct to any cardinal point, is a due north or west line,
as the case may be; but a line may be so drawn between two points,
as to be called by surveyors a northward or southward line, as it may
chance to gain in the course of running it upon that point of the com-
pass to which it is approaching; as T might draw a line frem a point
north-westardly, but gaining in a northerly direction in its course, so
that at its termination it would be a line northward, from having more
northing there than at the point from which I started.

Atiorney-General.—If you were directed to draw a boundary line
northward, would you qualify it in any way by drawing it to the east or
west, or would you go as nearly in a direct north course as possible.

Mr. Sox.—1If I had to draw a line northward without any other in-
struction, I should draw it due north, or magnetically north, according
to my directions. The variations, in some places, between an astrono-
mical and magnetical north line extend from twenty to thirty degrees,
whilst, in other places, they agree. Y should draw such a line magne-
tically north if there were variations, and astronomically if there were
not ; an astronomicalline would be a true parallel.

|The Attorney-General baving requested the Court to take that
down, the examination was continued with reference to the line of se-
paration between the Province atid the United States of America.}

Mr. Sax.—A line drawn due west from Portage des Rats, which,
by English and American maps, is the most north-western part of the
Lake of the Woods, would never strike the River Mississippi. A line
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frawn dué West from the most north-western point of the Lake of the
Woods, would leave the whole of the River Winnipic to the north of
it , and, were a line to be drawn from that point to any part of the
River Mississippi, the wholé of the River Winnipic would be to tke
north and west of it.

Melish’s map of the Utiled States produced.

7. Sazz.~This map leaves it wholly to the north-west, excepting,
perhaps, a particular elbow, where the river runs into the lake. The
proper point of departure is at the very point where the river and lake
inite, and this is in conformity with' thé best charts or maps, both
English’ and American.

Cross-examined by Mr, Val‘l"fe‘re de St. Réal.

JlI'r.VSaz.—I have seen many charts and maps, and it is from them T
derived my knowledge of the latitudes and Iongitudés of which I have
spoken. According to the maps of Jeffries and Bouchette, the \vestem
limit of the old Province of Quebec, from the _]unctlon of the Ohio with
the Mississippi, is the course of the latter nver to its source in Turtle
Lake, whlch is in Iatltude 47° 88/ north, and longltude 941, or, more
MlSSlSSlppl in Bouchette’s map, the line is drawn due north to the Hud-
son’s Bay territory ; Jeffries’ map tales the line no further than Turtle
Lake. According to this boundary, the whole of the Lake of the Woods
and that part of the River Winnipic called the Dalles, would be to the
-east of such line, Jeffries was an English geographer, but I do not
know when his map was published.

Mgz. JOSEPH BOUCHETTE, Juxior, Sworn.
Ezamined by the Atiorney-General.,

M. Bouchette—~X am deputy to the Surveyor-Geeneral. The west-
ern limit of Upper Canada, is formed by a line running north from
the juuction of the Rivers Ohio and Mississippi, to the southern
limits of the Hudson’s Bay. The junction of these rivers is in lati-
tude 87° 10/ north, and the longitude is 88° 58’ west, from the me-
ridian of Greenwich; and this line will leave the whole of the River
Winnipic to the west. Portage des Rats is in latitude 49° 51/ north,
and longitude 94° 10’ west, from Greenwich. The place called the,
Dalles is twelve miles to the north of Portage des Rats, according to

Arrowsmith. The most north-western point of the Lake of the Woods
B
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is in latitude 49° 28’ north, and longitude 94° 25’ west, from Green-
wich, A line drawn from the most north-western point of the Lake of
the Woods to any part of the River Mississippi, will leave the whole of
the River /Winnipic to the north; and the same thing will happen if a
line be drawn due west; and consequently that river is without the
boundaries of the United States of America. The Dailes are' to the
north of the Lake of the Woods, and also of Portage des Rats, and con~
sequently not within the United States.

Cross-examined by Mr, Siuart.

Mr. Bouchetle~—T am nineteen years old. Inever was at the mouth
of the River Ohio, nor at the Lake of the Woods, nor at the River
Winnipic. T do not speak from any personal observation. My know-
ledge of the latitude and longitudes is derived from my father’s map,
now before me, and Mr. Arrowsmith’s, published in 1795. The green
line upon the manuscript map before me, prolonged from longitude 88°
58’ west, and running due north, was copied from a map of Emanuel
Bowen in 1775, at London. It runs due north from the confluence of
the rivers. Xn other maps the western limit of Upper Canada, is drawn
as running from the mouth of the River Ohio in the Mississippi, until
its source in Turtle Lake.

The map was here handed fo the Court.

Chicef Justice Sewell.—Here is a line on 49° of Iatitude.

Mr. Boucheite~That is from Emanuel Bowen also, and drawn by
the Commissioners under the treaty of Utrecht, and the line coloured
violet is the southern limit of the territory of Hudson’s Bay, according
to Emanuel Bowen’s map.

WILLIAM BACHELOR COLTMAN, Esavirg, Sworn.

Ezxamined by the Atlorney-General,

Mr. Coltman.~1 am a magistrate of this district, and one of the
Commissioners of the Indian Territories. I was last year in the Indian
Territories, and passed through the Lake of the Woods. My mind be«
ing much occupied by the business of my mission, I did not make any
particular local observations, but I always understood the Portage des
Rats to be the most north-western point of the Lake of the Woods, and
according to what I remarked, I consider it so myself; but I had no
opportunity of making exact observations on the spot. The River
Winnipic rans out of the Lake of the Woods and inte Lake Winnipic.
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1.do not know exactly the distance Qetween the two lakes, but I should
think- it is from eighty to an hundred ‘leagues. - The general course of
the River Winﬁipic, T should consider to be north-west, or about that
course ; but in speaking of it I beg to repeat that I had not time to make
particular observations; but assuredly I think no part of that river can
be south of a line drawn due west from the most north-western point of
the Lake of the Woods, or if any, a very small portion. Undoubtedly
a line drawn from that point to the Mississippi, would leave the whole
of the River Winnipic to the norih-west of it ; for a line so drawn must
be almost due south.—I have knowledge. of a place called the Dalles,
which I have passed twice; it is a part of the River Winnipic. I cans
not say with accuracy what distance the Dalles are from Portage des
Rats, for when travelling in the Indian Country, 1 was always accus-
tomed to read, but I should think it to be about five or six leagues, in a
course running north, with a little inclination to the west.

[The Attorney-General then asked Mr. Coltman * whether he was
** acquainted with the place where Owen Keveny was killed, or said to
* be killed ™ to which MR. STuarT objected, on the ground that the
place baving a name, must be identified before any question could be
put relative to any occurrence which it might be supposed/had taken
place there.—In noticing the objection his Honour ihe Chief Justice re-
marked, that it could be of no consequence to put the question ; but al-
though enough was known of the. case to manifest that if the murder had
been committed at all, it was committed at (or very near to,) the Dalles,
¢ yet, (he added,) it is necessary for the Crown officers first to establish
“ THE FACT.Y] * '

Cross-examined by Mr, Stuart,

Mr. Coltman.—T speak of the boundary lines, and other places I have
mentioned in my examination in chief, only according to my belief; for,
while travelling in those parts, T was generally engaged in reading law-
books, and T had not an opportunity of making particnlar observations
on the localities of the River Winnipic.~—~When I said the Portage des
Rats formed the most north-western point of the Lake of the Woods, I
spoke from the same belief; but a belief, likewise founded upon this cir-
cumstance-—I had been told that it was the most nortb-western point,
and when T passed it, I saw nothing that could make me doubt the cor-
rectness of the information Thad received ; I cannot say where it ‘was
that I was told this, nor whether before, or after, passing by it, but I
was informed whilst in the Upper Country, that Portage des Rats was
the most north-western point of the Lake of the Woods, and that from
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thence was taken the houndary line between the United States and Bri-
tish Territory, agteeably to the treaty of 1783.~I did not make any as-
tronomical observations, or ariy other, so as acéurately to ascertain the
latitudes and longitudes, my only observatlons were those of the eye m
passing.

" Mr. Stuart—1s not Fort William generally reputed to be in the
province of Upper Canada? ‘ o ‘

M. Coltmign.~~Yes, Fort William is usually considered to be within
the province of Upper Canada, and I understand it to be so.~It'is a
matter of public notoriety, that writs issued by the magistrates of the
Westérn District of the province of Upper Canada, are executed at Fort
William.

, [Mr. Solicitor-General submitted to the Court that this evidence did
not apply to'the case; to which Mr. Stuart answered that it was & fact
and therefore evidence, and that he was not bound to shew its application
4t present.—The Solicitor-General in reply, contended that Mr. Stuart
ought to shew how he intended to apply evidence, which primé facie,
had no bearing on the case, before he should be entitled to proceed in
such a course of examination—and that therefore he had thought it
right to check it in its commencement.]

Chief Justice Sewell.—All that Mr. Stuart has obtained is the naked
fact that Fort William is, ccording to general repute, in Upper Cana-
da. Whether any or what use he may propose to make of it we cannot
say ; as a fact it is evidence.

SAMUEL GALE, Esavirg, Sworn.
Ezxamined by the Altoney-General,

Mr. Gale.~T was in the Indian Territory last summer, and I went
down the River Winnipic —I know Portage des Rate. The course of
the River ‘Winnipic from Portage des Rats to Lake Wmmpw is the
same as before north of north-west

Chief Justice Séwell—~North, tendmg a little to the west ?

Mr. Gale—Yes; nevertheless, less to the west thé,n to ‘the north—
but T should not like to speak positively, yet T believe that a line drawn
from the beginning of the River Winnipic, in Lake Winnipic, would be
to the north of the north-west, but as a lawyer 1 would not say that
such a line was a north line.

Atiorney-General.—Are you, sir, acquainted with the Hudson’s Bay
Territory, and its line of seperation from the provmce of Upper Canada,
by map or apy other way ?
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Mr. Gale~1 have never seen a map in which they were correctly
delineated, according to my idea.

Altorney-General—By the treaty of Utrecht was not the boundary
established ?

Mr. Gale~T know by the treaty of Utrecht, no line was given, nor
any boundary fixed as to the Hudson’s Bay Territory, south, or on the
side of Upper Canada. I have examined that treaty for the purpose of
ascertaining, I do not know that any line has been drawn between
the territories of Hudson’s Bay and Canada, in pursuance to the treaty
of Utrecht, and that treaty did not describe a southepn boundary line,

Cross-examined by Mr. Stuart.

Mr. Gale~—1 perhaps do pot know precisely where the River Win-
nipic commences. I considered that I entered it at Portage des Rats,
and I do not think that any part is more south. I should not like to be
positive, but I will mention why I think T am correct as to its course. I
had a small compass before me, and I observed that the general course of
the River Winnipic is as I have said; for a short distance, perhaps about
ten or twelve leagues form the Portage des Rats, the course is more
mortherly than afterwards.

HUBERT FAILLE, Sworn.
Ezamined by the Solicitor-General.

Faille.—1 am a voyager—and in 1816, I was in the service of the
North-West Company. Towards the end of that year I left Lake la
Pluie in a canoe to go towards Red River, and on the fourth or perhaps
the fifth day, we met two canoes in the River Winﬁipic, in which were
five Métifs or Bois-brulés, some gentlemen and a prisoner of the name
of Keveny, who was hand-cuffed. Mr. Cadotte, a clerk of the North-
‘West.Company, had the command of our cance, We landed, as well as
the people out of the other canoes, and M’Donell and Cadotte gave the
prisoner in charge to us to convey to Lake la Pluie.—There were in the
canoe with me one La Pointe and a guide called José, Fils de le Perdrix
Blanche, (son of the white Patridge,) who is an Indian, and we went
away to return to Lake la Pluie, but Mr. M’Donell and Mr. Cadotte
remained on shore.~Some days after (perhaps three,) we met two other
canoes, belonging to the North-West Company, in the Lake of the
Woods. I recognized Mr, Stuart, Mr. Thomson and Mr. Ferries, on
Poa;d of them. Mr. Stuart asked where we were going, and I answered
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him we were going to Lakela Pluie with a prisoner. He seid he should
Yike to see him, and he saw him, They conversed together several
times. Afterwards Mr. Thomson advised us to return, as there would
be no eanoes going down to Montreal. We, however, continued our
route, and on the same day we met a brigade of canoes belonging to the
TMorth-West Company, under the charge of one Joseph Paul. I request-
ed José, the Indian, to let us return with Paul, but he did not consent.
We afterwards determined to go back with him, being in want of pro-
vistons—and as I did not know the way or route to go to Lake la Pluie,
neither La Pointe, nor the Indian, any more than La Pointe or myself,
We followed Joseph Paul’s brigade for ‘a day, but on the following day
we lost sight of it because they sailed, and our little canoe could not fol-
fow them, so we put ashore.—On the same evening that we landed, the
¥undian played with his gun, putting it to his shouider and saying puff,
puff, and by his gestures I understood he wanted to kill Keveny. I do
rot know whether he cut any sticks, and asked us to help him. Ido
not recollect that he did.

[Here Mr. Vanfelson objected that the Prisoner was not answerable
for the conduct of the Indian, and tbat the course of examination the
Solieitor-General was pursuing, was not only irregular but one which,
at the late sessions the Court had most decidedly rejected.

The Chief Justice ohserved, that he thought the evidence, if admit-
ted, would rather make for, than against, the Prisoner, but that at pre-
sent he eould not be affected by it, as he stood apparently uneonnected
with these people, and that if there were any circumstances which con-
peeted De Reinbard with them, the most regular, as well as the shortest
and surest method was, as a éubslratum, to shew the connection before
admitting evidence of occurrences in which, as the Prisoner was absent,
ke primd _fucie did not participate.”

Dr. Solicitor-General stated, that he had a chain of testimony to in-
troduce, which would shew that there had existed a settled design to
take away the life of Keveny, and that persons were employed in the
execution of this design with whom he should afterwards associate the
Prisoner, and therefore with great deference he submitted to the Court
that the shortest (and an equally regular,) method would be first to prove
the alleged facts, and subsequently by connecting the Erisoner with the
agents, shew that although he was not at the moment actually present,
yeiin the eye of the law he was a participator.

The Chief Justice repeated, as the impression on his mind, that as the
cireumstance now appeared, were it admitted to be evidence, it would
be rather a service to'the Prisoner than otherwise, as from the conduct
ef the Indian, perhaps others might be suspected,~Then addressing the
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Solicitor-General he added: On the point before us we are clearly of
opinion that you must connect the Prisoner with this Indian before you
can be permitted to adduce evidence of transactions oceurring when ke
was not present.} ‘

Ezamination resumed by the Solicilor-General.

Faille—~We slept on shore that night, and the next mSvning when I
went to wake Mr. Keveny, he said he was ill, and that he could noet go
then. He wanted hot water, and asked me to go and fetch him some
water from the beach, and I went; but I did not bring him any because
T then saw that the Indian and La Pointe had put off in the canoe into
the stream. I called to them to come on shore, and La Poinie pushed to
land, and I embarked with them. We set off for Bas de la Riviére,
leaving the Prisoner below the Dalles, and on the same island where we
had encamped the night before. We went down the river intending te
go to Lake Winnipic, but a few days afterwards we turned back in or-
der to purchase provisions from the Indians. I bought some from them
both above and below the Dalles,—The Indian and La Pointe quarreled
and fought together the day after we had left our Prisoner. José ran
away into the woods, and La Pointe and 1 embarked again and ascend-
ed the river with an intention of getting to Lake la Pluie. We aseend-
ed it a certain distance, perhaps twelve arpents; but having lost our
guide, and not knowing ihe way, we came to a determination to land on
a small island and wait there till some canoes should pass. I do not re-
collect the distance between the island where we had left Keveny, and
that where we stopped to wait for canoes; but the island where we
waited for canoes, is lower than that where we had left Keveny.—Some
days after we were on the island, (perhaps five or four days,) we saw &
canoe approaching, in which were Mr. Archy, (Mr. ARCRIBALD
M’LeLnan,) Mr. De Reinhard, (the preseni Prisoner,) Mr. Cadotte,
Mr. Grant, and one named Jean Baptiste Desmarais ; with others whom
1 did not know.—Mainville, the Bois-brul¢, was there ; also a Canadi-
an of the name of Rochon, and men for working the canoe, which was
ascending the river towards the Lake of the Woods. They came to the
island, and part of them landed, but not all ; De Reinhard, the Prisoner,
did not land, but he saw what passed, or if he did not, it was because he
did not look. .

Solicitor-General.—Now tell the Court and the gentlemen of the
Jury all that passed.

“Faille—The party who landed asked me what L had done with the
Prisoner Keveny; and I answered, that he had been left.on a small is-
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land; that the Indian who had beeri given us for a guide, had himself
left him there, and that afterwards he had left us. We likewise said,
that the Indian wanted to kill Keveny.—When Mr, Archy landed he
beat me with a canoe-pole, and La Pointe then fled into the woods, but
Mr. Archy made him come back and beat him also, saying, * that it
was not our business.”” At that time De Reinhard was in the canoe; I
cannot say that he did hear what passed, but T should thing he wasnear
enough to have heard. I cannot speak positively as to the distance;
the ¢anoé laid from the shore; but had I been in it, I thick I should
have heard what passed.

Solicitor-General—~What did you understand by the words ¢ it was
not your business.” )

[Mr. Valliére de St. Réal objected to the witness being questioned
%3 to what he understood by the words, though as they were not proved
to have been uttered within hearing of the Prisoner, they could not af-
fect him, let them be what they might. To which the Solicitor-Gene-
ral remarked, that it wds in proof tHat lie was in a situation to see,
and therefore certdinly to hear, every thing.

The Chief Justice observed, ihat it by no raeans followed that be-
cause he saw certain actions, that he must necessarily have heard a con-
versation; and as the witness only said’ that perhaps he might have
heard, it was surely as fair to suppose that perhaps he did not.

Mr. Solicitor-General submitted to the Court, that in a case like
this it was impossible ever to go farther—that the witness proved the
Prisoner was in a situation where he might have heard, by saying all
that with certainty can be said, namely, that had he himself beer there ke
should have heard ; and that upon this evidence it was a question for the
Jury to say, whether the Prisoner did or did not hear the conversation.

Mr. Attorney-General called the attention of the Court to Faille’s
extreme caution—remarking, that aithough he was so very clear as to
events actually taking place, yet not an inch, if it was a question of
distance, or a moment, if one of time, would he speak with any degree
of certainty to ;—and submitted that the Crown had gone far enough to
entitle it to put the question proposed by the Solicitor-General.

Chief Justice Sewell said, that the Court were at present without
any substralum, upon which the question itself could be founded, or a
right to put it inisisted upon, for that at present no connection had been
shewn to have existed between these people.

Mc. Solicitor-General considered, that after what had been shewn,
the degree of connection formed a question for the Jury.

The Chief Justice allowed, that every thing that came before the
Jury, would undoubtedly he decided by them ; but said, the quesﬁﬁn at



17

présent was whether enough had been proved to justify the Court in ad.
mitting certain circumstances to be brought before them. Had De Rein-
hard been present, participating in the tonversation, it would (his Ho-
‘nour remai'ked,) have been another thing, but as yet it does not appear
in evidence, that he heard what passed, or even knew these men: It
was probable that he did, but the Crown has not shewn it.

The Attorney-General submitted, that having proved that when
this witness told Mr. MLellan that the causc of his quitting José, was
his manifestirig an intention to kill Keveny, and also that M’Lellan’s
reply, < that it was not his biusiness,” was made when the Prisoner was
in a situatiori that he might have heard, the Crown had shewn enough
to entitle the Solicitor-General, to pursue the course of examination he
has proposed, as it was impossible absolutely to prove that a man hears
a thing, ‘

The Eolicitor-General proposing to ask the witness whether he told
M’Lellari why they quarréled with the Indianm, it was suggested by
Dr. Justice. Bowen, that he had better be permitted to relate his story
in his own way, and the Court would then see whether any, and what
part of it was evidence.—To this Mr. Stuart objected, except as he prov-
ed De Reinbard was present, alleging that the Prisoner’s counsel had a
very serious duty to perform, and feeling its weight, they counld not
consent to his relating any thing which was not evidence—positive and
undeniable evidence according to the sirictest rules for its admission.

The Chief Justice stated, that the indictment was one for murder,
alleging also on the part of the Prisoner, M’Lellan and others, a con-
spiracy to coinmit it, as well as the actual murder. To sustain that al-
legation, a participation by aet, word, or deed, must be shewn; but
(he continued,) you have done neither, and yet you wish to be permit-
ted to go into a conversation in which, you do not even assert that the
Prisoner shared, which you do not prove that he even heard, and if he
did, you bring no evidence to shew that he approved.)

Solicitor-General —It is no matter to me whether he approved——

Chief Justice Sewell—But to us it is; and a very great matter too,
for we cannot allow you to pursue an examination upon a conversation
that the Prisoner did not sbare in, and which, till you prove he heard,
you certainly cannot be prepared to shew ke approved.

Solicilor-General.—Did you embark in Mr, Archy’s canoe?

Fuille~Yes, I embarked, and La Pointe also, in Mr. Archy’s canoe.

Solicitor-General.—Then Tam to understand that your Honours think
I cannot question him as to the conversation on shore? .

Chief Justice Sewell—DMost certainly; that is my opinion, unless

you shew by some evidence that he heard it and approved of it. I do
c
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not know whether Mr. Justice Bowen concurs with me or not, but that
is my opinion.

My. Justice Bowen.—An opinion in which I perfectly coincide. ¥ou
cannot by this witness prove that he even heard the conversation; and
if you did you must go farther before I should consider it admissible evi-
dence against the prisoner: You should demonstrate by some act of his
that he approved as well as heard it. I consider the question as totally
beyond the rules of evidence.

Selicitor-Genercl.—Then I return to the general examination, aban-
doning, asis my duty after your Honours’ decision, any question relative
to this conversation.. Did you perceive the Indian in the canoe?

Faille.—Yes, I did perceive him. Before I embarked X saw that the
Indian, that is to say, Joseph Fils de la Perdrix Blanche, wasin Mr.
Archy’s canoe. We set off for Lake la Plute, and the same day we
met other canoes; I do not know the hour exactly, but it was the same
day—we had before sought for the istand where we had left Keveny, but
without finding him. Some one belonging to our canoe (but it was not
me) asked the people whether they knew any thing of Xeveny, and they
answered that he was a little further on above the Dalles. The distance
between-the island where we had left Keveny, and that where we found
him, was, perhaps, five or six leagues. The island where we left him
was below the Dalles, and that where we found him was above the
Dalles. Mr. Archy asked the Swan River people how Keveny man-
aged to live, and some one, but I do not know who, answered ** he pur-
chases when he can, and sometimes he steals;” he is above the Dalles.

[Mr. Stuart objected to the questions as irregular; he stated his ob-
Jjection was merely professional to the mode of examination ;. and did
not arise from any appreheusion of the consequences to the Prisoner.

The Chief Justice coneurred with Mr. Styart, saying, why not,
Mr. Solicitor, bring forward the unexceptionable part of your testimony ?
Why introduce a man- the witness himself does not know who he was,
and, therefore, cannot prove a connection between the Prisoner and the
person speaking.]

Solicitor-General.—What-did De Reinhard say ; do you recollect ?

Faille.—X do notrecollect what De Reinhard said ; X do not recollect
baving heard De Reinhard say any thing in going to the island where
we had left Keveny before meeting the Swan River ecanoes, but upon
their answering that he was above the Dalles, he (De Reinhard) said—
‘¢ that he had taken him prisoner, and if he was found again, he would
‘“ not take care of him”? 1 do not know whether he said it by way of
threat or not.

Solicitor-General~Repeat the words he made use of,
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Faille.~He said ** I was I who took hin prisoner, and if he was Sound
“ again, I will take care of him.”

{The Solicitor-General enquiring if * he heard him say any thing
else,” and the witness answering that ‘ he did not there,” Mr. Stnart
requested that answer might be taken down.]

Solicitor-General.—How did you understand the words ** that he would
* take care of him.

[Mr. Stuart, in objecting to. the question, remarked, that it was ex-
tremely unpleasant to be compelled by professional obligation, as well
as by imperious duty to the Prisoner, so frequently to oppose the mode
pursued in the examination, but it could not be supposed, as counsel,
they could sit still, and allow such a question to be put.

Mr. Solicitor-General urged that words have force and meaning ac-
eording to the manner in which they are uttered; and unless a witness
were permitted to explain what he understood, it would be impossible
when (as in the present instance) an equivocal expression was made use
of ever to attain the real meaning of the speaker.]

Mr. Justice Bowen.—The words made use of here, I think, suffici-
ently explain themselves, * I took him prisoner, and, if I find him, I
 will take care of him.?

Mr. Stuart.—1 believe the words of the witness were  Si an le re-
trouvoit qulil n'aureit pas soin,” which certainly bear a very different
import to ** Il take oare of him.?

My. Justice Bowen.—1I have taken it down, and I am confident he
“ did say c’est moi qui Pavoil pris prisonnier, et si on le retrouvoit quil en
wauredt soin®? ¢ It was I who look him prisoner, and, if he was found
© again, he would take care of him.”?

Br. Stuart—He said the other too, and X do wish that the whole of
his answers may be taken just as he gives them.*

Solicitor-General—Did you hear any other person say —

* The reporter has, several times, upon his notes bolh the expressions
attributed to the witness, although so different in their meaning. On
this and many other occasions during the examination of the Voyageurs,
had Briareus been a Stenographer he would have found sufficient em-
ployment for his heads and hands in attempting to follow the explana~
tions of these witnesses; given with a rapidity,peculiar to themselves,
and in a palois or jargon almost unintelligible, except to the Indian
Traders.—Candour also demaunds that the reporter should admit, that
his limited knowledge of the idiom of the French language, led him at
the moment, to affix rather a different import to that which he now
finds a correct translation of the expressions require. W. S.
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[Mr, Stuart objected, and expressed surprise that a course so contra-
rf to all principles of law, should have been suggested by the Crown
officers; and still more, that it should be renewed after the Court had
on the present, as well as the former trial, decided such questions to he
inadmissible.

Mr. Solicitor-General, after noticing that Mr, Stuart had objected
10 a question which he had not even heard, contended that they ought
not to be bound so strictly as if the affair had taken place in the district,
where proof would have been easily within reach; but that every thing
bearing on the justice of the case, might, and ought to be admitted ; and
whilst the Crown were only desirous to exhibit the whole of the facts,
ke trusted he was pursuing, in the production of them, the method best
calculated to save the time of the Court.

The Chief Justice admitted that the case had its difficulties, but not
any that could call upon the Court to invert the order of receiving tes-
timony, by allowing evidence to be givén of a conspiracy for a particu-
lar purpose, before the fact itself was proved. Supposing for a moment
that the evidence is admissible, still (he said,) there was nothing to dis-
tinguish this case so as to justify an exemption from the general rule;
first prove a faect, and then strengthen it by corroborative testimony, as
much as you can.]

Attorney-General.—X wish on this point to put merely one question to
the witness, which I think is not liable to objection. Did you hear De
Reinhard say, after the death of Keveny, “that he had done his business.”

Fuaille—Yes, I did hear Dre Reinhard say so.

[Mr. Stuart expressed his conviction that the Court would not take
down the witness’s answer, or permit the Attorney-General to put such
a question, as it was losing sight of the very first principles of the law on
evidence for leading questions to be proposed on an examination in chief.

The Chief Justice stated the rules for the examination of w_itnesses;
to be three: first, that on an examination in chief, leading questions are
not to be put; second, on a cross-examination tha! restraint is not im-
posed, because the witness is not supposed to be friendly ; a third rule is
where your own is an unwilling witness and manifests an hostile disposi-
tion to the party who makes him a witness ; the examination in chief is
permitted to assume the shape of a cross-examination ; but this (said his
Honour with marked emphasis,) must be in consequence of a manifest
indisposition on the part of the witness, amounting to an impracticabi-
lity of obtaining, in the usual mode of examination, those facts which
ke is in possession of, and which it is esseatial to the justice of the case
should be exhibited in evidence. These being the rules there can be no
difficulty in epplying them. Most certainly you cannot be permiited
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to puvt\ leading questions on an e_xaxﬁination in chief; for, with the ex-
geption I stated, there exists no right to put them. .

Mr. Justice Bowen remarked, that the question, * did the witness
hear any thing said, and by whom, and when ?’ might be put, and if he
answered affirmatively; he might then be examined as to what was ac-
tually said ; to which Mr, Stuart assented.]

Solicitor-General~Did you hear De Reinhard say nothing else?

Foille.~Not then; but I remember that after Keveny was dead he
gaid he bad done his business.—Before we got on shore I beard Main-
ville say, that if be were found he would kill Keveny; and that he
yould have bis hat and boots, and others said they would take his
¢lothes, his coat and shirt. De Reinhard said nothing, and T cannot tell
whether he heard the conversation. He was sitting in the canoe on the
same bench with the gentlemen, and was as near as I was, and T heard
3t; but I do not know whether De Reinhard heard or not.

[Mr. Stuart begged that thé words, * I do not know whether De
Reinbard beard or not,” might be taken down; to which the Solicitor-
General replied that the witness was in his hands, and as they formed
no part of an answer to any question put by him, he thought it complete-
ly unnecessary, and was proceeding with the examination when Mr.
Stuart objected, remarking, that with all his respect for the Crown
bench, they stood in that Court upon equal terms, that he did not un-
derstand dictation, nor would he submit to it, and he thought he saw
something very like it. He added, that he 'sl_lould be uhworthy of the
gown he was honoured with, if he admitted any thing like the conduct
of which he complained—econduet, in his humble opinion, equally incom-
patible with good manners and the accustomed practice of the Court.—
To these observations the Solicitor-General rejoined, with some warmth,
that it was not the first time that interruptions had been made whilst he
was putting questions, and to apply no harsher epithet to them, they
were certainly very irregular, and being equally irreconcilable to good
manners as to the practice of the Court; he trusted his learned friends
would abtain from them.—Mr. Stuatt conceived that he had not devi-
ated from the rules of politeness or of practice in insisting that the wit-
ness’ answer should be taken down entirely as he gave it.—The Chief
Justice said, the answer is taken down entirely; T have taken every
word of it.—Mr. Stuart begged pardon, saying, that was all he wanted.}

[
Ezamination resumed by the Solicitor-Gencral.

Solicitor-General.—~Did you land where you were told thaj you
would find Mr. Keveny ?
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Faille.—Yes: when we arrived where Keveny was, we landed,
and Mr. Grant shook hands with Keveny. We were afterwards at
an Indian encampment : after which Br. Archy told La Pointe and
myself to embark in his canoe, saying at the same time, that he had no
room to take Keveny in his canoe. De Reinhard said that if he had a
canoe he would not cave to take him to Lake la Pluie. I embarked
with Mr. Archy and we all took our departure, with the exception of
Pe Reinhard, Mainville and José, whom we left on shore with Keveny 3
we proceeded about two or three leagues, and then we landed and we
slept there. Some time after we had landed T heard a gun go off in the
quarter whence we came. At that time we were between the Dalles
and the Portage des Rats, but I do not know whether we were nearer
to the Dalles or to the Portage des Rats. Some time after, X think half
an hour, I saw a eanoe approaching the shore where we were. There
were in it De Reinhard, Mainville and José: Keveny was not there.
BIr. Archy, Mr. Cadotte, Mr. Grant, and another man came forward ;
and it was asked, and I heard it, but ¥ cannot teil by whom—** what
they had done with the prisoner Keveny?” Some one in the canoe an-
swered, * he is well hid where we have put him ;¥ but I do not know
which of them it was who gave this answer. At that thne De Reinhard
was in the canoe. I do not think it was the Indian who said so, as I
do not believe that José speaks French enough to have answered in
that way ; but I cannot say which of them (that is to say, of Mainville
and De Reinbard,) it was who said, * he is well hid where we have put
him.”* The canoe was full of blood, and I saw Keveny’s clothes in the
canoe covered with blood. I knew them f{rom having before seen him
wear themr. I did not observe who landed first, but they all three came
on ghore. It was Mainville who landed the clothes, and I then asked
Mainville, * what had been done with the prisoner Xeveny,” and Main-
vilte replied, ** that he and De Reinhard had kiiled him.” De Rein-
hard was then in the same place at the distance of half the length of this
room. We were encamped all together, but I do not know whether
De Reinhard heard or not. De Reinhard said and I heard him, ** it is
a serviee I have rendered to that man Keveny.” De Reinbard never
told me that ke had killed him. It was most eertainty Matnville only,
who told me ** that it was he and De Reinhard who had killed him.”

Mr. Stuart.—1X trust the Court have got these answers of the witness
fer we consider them very important.

Chig' Justiee Sewell —1 will read t? bim his evidence as I have taken

* Xl est bien caché ou nous Pavons mis,
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it, X thizk I have it correctly { if he wishes then to explain or qualify

any part of it ke can.
!

The Chief Justice then rédd the witness® testimonty, bcgiﬂning"dl “ the
eanoe was full of blood,”? and witness admitied it to be correct.

Solicitor-General.—There is one little word which I think your Ho-
nour has mistaken the witness ir, and which occasions a considerable dif-

ference from what the witness I believe intended to say

Chief Justice Sewell.—Y es, a very little word will certainly make all
tbe difference; whether he said I or ke is certainly a very material
point; but X have read to him his testimoney, which he admits to be
correct, and I believe it is, for I have strove to take all he did say; I
will, Bowever, read it to him again, and he may add to or explain it how
he likes, but X cannot alter what I have already taken.

The evidence was read by the Chief Justice, and the witness again ad-
mitled ils correciness.

Examination resunied by the Solicilor-General.

Fuille—1 saw De Reinhard wipe his sword which was bloody, and
he then said the words, * il was a service which Be hed rendered? We
were then altogether at the fire. Keveny had three or four trunks, and De
Reinhard opened themi. X recognized the trunks to be the same which T
had before seen in the possession of Xeveny. There were three or four
which De Reinhard opened in my presence, with the keys which he had
in his hand. De Reinhard took the clothes and things out of the trunks
and divided them. The best of the things he chose himself, and hid them
in the woods. ~ The bad ones he put on one side. The Mctifs wanted
to have some firie shirts; but he would not give them any, saying that
it was not then necessary, but that when he arrived at the post, he would
give them good cotton shirts. The Métifs said to De Reinhard that if
he would not give them fine shirts, they would not have any at all;—
and De Reinhard hid them all in the woods. There was some white
sugar and some tea; Mr. Archy would not have the tea, but the white
sugar was put in his tent.

Svlicitor-General.—Did you see Keveny’s clothes in the canoe ?

Fuille.—Mainville shewed me Keveny’s coat. It had the hole of a
ball and of a sword.

The coat was here offered to be produced.

[Mr. Stuart felt himself called on by a sense of professional duty, te
object to any evidence being admitted of occurrences subsequent to the
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supposed death, till that fact was proved, and to which af present there
was not 4 tittle of evidence. This objection was ngt made to benefif
the Prisoner, by keeping any thing from the Jury—for his connsel were
anxious that the whole truth should be brought out—but with a view
to conducting tlie proceedings in that regular way, which we consider
indispensable ; viz: to first demonstrate the actual death of the person
charged as baving been murdered, and then adduce what corroborative
testimony you can ; were any other course to be allowed, the whole bu-
siness (said Mr. Stuart,) may perhaps end in smoke after three or four
days examination of witnesses as to facts supposed to be connected with
a death, which is not even proved to have take place.

The Solicitor-General expressed surprise at Mr. Stuart’s opinion,
contending that under the circumstances of the case, it was hardly pos-
sible to adduce stronger evidence of the death, than that which had been
exhibited. To substantiate a charge of murder, it is desirable that the
body should have been seen, but it is not indispensable. In looking at
this case, it will be seen that better evidence'of the death could hardly
have been produced. Xt is not as if there had been a coroner to have
viewed the body, and assisted by the opinion of a surgéon, as to the im-
mediate and actual cause, had by his jury returned a verdict of how the
deceased came by his death ; and it is competent to the Crown, in the
absence of that positive evidence, which the body having been seen
would enable it to exhibit, to adduce that secondary evidence to which,
from the circumstances of the case, we have been compelled to resort.

Mr. Stuart observed, that the Solicitor-General had mistaken the
nature of his objection to the admission of the proposed evidence, which
was not to the method by which it was proposed to prove the death, but
because no evidence had been offered-to establish that fact, which must
form the subsiratum of all the subsequent evidence. From the evidence
as it now stands, for aught we know, the man may be alive, for nothing
bas been shewn to the contrary ; although doubtless the Crown officers
have in their hands irrefragable evidence of the death. Then why not
produce it ? My objection is, that evidence of occurrences subsequent to
the death onght not to be introdueed till the death itself has been proved.
At the same time that he made these observations for the sake of regu-
larity, Mr. Stuart trusted that lLiis learned friends the Crown oficers,

“would believe him incapable of enterfaining, for 2 moment, an opinion
%0 unwarrantable as that the Prisoner had been brought to trial, pn ap
indictment for murder, without their bein\ig in possession of the most sa<
tisfactory evidence of the aetual death; but when without one title of
evidenee from which it could even be inferred—not so much even as the
body having been seen—his learned friends proposed to go into evidence
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34 to circumstances which they allege took place subsequent to it. I ohe
jeet to the course, because it cannot be regular. On behalf of myself
and my learned friends, who concur with me as to the validity of the
objection, I assure the learned Crown officers that it is purely profes<
sional, and not made with the most remote idea of excluding testimony ;
but on the contrary, to urge upon them' the necessity of producing what
we feaf they have overlooked, namely, evidence of the death of the man.

Mr. Attoiney-General contended, that they were shewing by very
strong and perfestly adiissible’ evidence, that the man was actually
-dead. He referred to Mr. Chitty, who gives the atthorities which sups’
port the opinion, that to establish a charge of murder, although desirable,
it was not indispensable that the body should have been seen; and ar-
gued that if ever there was a case in which this secondary evidence were
admissible, certainly the present was such a’case,

The Chief Justice rematked, that thé general rule had been never
to convict for murder or manslaughter, unless the fact were proved, or
the body at least found ; this doctrine, he observed, had been supported
by Hale-and others, but as it is sometimes inipossible that this can be
dbne, we must resort to secondéry‘ evidence of that which cannot be
proved' by the more positive testimony, or in many cases,” conviction
niever could take place. In the présent instance, from the impossibility
of exhibiting the primary or more positive testimony, the Crown offi-
cers contend théy have a right to prodilce secondary evidence of the
death, and they most certainly have; though I confess, I consider the
order inverted by the course that is taken. Tt might probably have
been as well if the confession of the Prisoner, mentioned by Mr." Attor-
n'ey-GeneraIlin'his opening, had been proved, as perhaps it would have
established the fact whick Mr. Stuart contends ought to be established,
and then this evidence would have been merely confirmatory ; but, ag
all the facts were in possession of the Crown officers, they had undoubt-
edly sclected according to threir judgment the eourse best calculated to
attain the ends of public justice, and the Couit had not the slightest’
wish to interfere with if, or in the smallest degree to intrench upon ‘their
rights as public prosecutor. It would'mer‘ely hint, that if consistent
with their plan of conducting the prosecution, to prove the confession
first, it might perhaps save time. Relative to the objection’itself, the
Court do not at the present think it good. The coat is produced as that
which the deceased wore at the time the witness last saw him, rather
than to prove any thing that took place after the alleged murder.
What the subsequent evidence might be, it was not for the Court to an-
ticipate; but at present they considered it to be perfectly competent evi-

dence.
D
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Mr. Stuart remarked, that the course suggested by his Honour, ap-
peared to him to be, not only the most advantageons, but in reality the
only regular one, though to the Prisoner’s counsel, except for the sake
of regularity, it wis a matter of complete indifference what course was
adopted, and therefore he should not press (as indeed after his Honour’s
decision it would be highly improper for him to attempt to press,) the
objection he had submitted.}

Exumindtion resumed by the Solicitor-General.

Fuille.—1 believe the coat which is now shewn to me to be Kevcny"é
coat. It is the coat which he uysed to wear when he travelled. The
coat was in the little canoe in which the Prisoner, Mainville, and the
Indian, came on shore. Mainville carried it on shore with the other
clothes and things. It was he who took on shore all that was on board,
and not Mr. De Reinhard. Mr. De Reinhard was a clerk, and clerks
do not work. Mr. Keveny used to wear this coat when he was with
me. Mainville pointed out to me in this coat the holes which he said
were the cuts of a sword, and the hole made by a musket ball.

My. Stuart,—What Mainville may have said certainly cannot be
evidence against us. Indeed I do not see what effect. this old coat is to
have upon the case at all.

Solicitor-General—1T will state why this evidence is adduced, and it
is offered simply for this reason, and the Jury will judge what weight it
ought to have upen the case. Here is a coat which we prove he was in
the habit of wearing when travelling—that he had it when this witness
was with him—and it is found in the canoe in which the Prisoner arrives,
without Keveny, though the last time Keveny was seen, it was in the
company of the Prisoner. We simply prove the fact, the Jury will
infer from it what they think proper.

Ezamination resumed by the Solicitor-General,

Faille—It was De Reinhard who divided the effects which were in
the trunks; and Mainville took the ¢oats and other things which were
not in the trunks of bis own accord.

[In ansiwer to a question from the Chief Justice, as to how Keveny
was dressed the day witness left him with De Reinhard, Mainville and
José, Faille said he was well dressed in 4 blue coat~—~De Reinhard for-
bade me to speak of this business.. When we went away from Lake la
Pluie, about a month and a half after, to go tb Fort William, he told
me, if met by the people of Lord Selkirk, not to speak of the death of
Keveny. He forbade me tosay that ke had killed Keveny
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Ciu;qf Justice Sewell.—That he had killed Keveny, or of the deaih of
Keveny ?

Fuille—Of the death of Keveny, and of the matter that had hap-
pened in the River Winnipic. De Reinhard did not then come down
with me from Lake la Pluie.

Solicitor-General.—1 submit to your Honours that there is.now evi-
dence sufficient to entitle us to go into the conversation between the
witnesg and M’Lellan, relative ta the treatment experienced by witness
for having prevented Joseph, Fils de la Perdrix Blanche, from killing
Keveny. The first piece of evidence to entitle us to do so is, that it took
place within the hearing of the Prisoner; and, if we do-not do it now,
we shall, after we have proved his confession, have to call this witness

gain, as in the confession he relates the conversation to have taken
place in his hearing,

Mr. Stuert—I must still object ta such evidence—ras to the pre-
tended confession, of which my learned friend spea\ks, it is the same, I
suppose, as a printed paper which I hold in my hand, a paper which it
would add more to the credit of persons of a certain rank, if it had
never appeared, for I cannot refrain from saying, that I consider its
publication as disgraceful, and calculated only to prejudice the public
mind and endanger the safety of a fair and equitable trial.

Solicitor-General—1I really must interrupt the learned gentleyan,
‘We are making no reference to a printed paper: when I speak of a con-
fession, I speak of a confession in the hand-writing of the Prisoner, and
Y may be permitted to remark on the subject of printed papers, or any
desire to prejudice the public mind, that my learned friend the Attor-
ney-General most distinctly told the Jury, in his opening speech, that
they were totally to dismiss from their minds every thing which they
might have heard upon the subject. I therefore trust that we shall hear
no more on the subject of endeavours to prejudice the publie, or of in-
terrupting the regular and pure course of public justice.

Mr. Stuart—When I make these observations I do not apply them
to, the learned Crown lawyers. I could not, for I know them to be in-
capable of meriting such an accusation, asan endeavour to pervert the
pure stream of national justive; but when I seein a printed publication,
an a subject connected with the interests of the private prosecutor, that
very confession which in the exercise of his official duty 4s a magistrate
he had taken, I cannot refrain from saying that it is to be feared he has
overlooked his duty, and has published it, for how else eould it have
gol to the world? and T am not to be restrained by any consideration
for the elevated rank of this magistrate, on the contrary, that ought to
have pperated as a security for the most accurate fulfilment of the dutigs
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imposed upon him; particularly as from the peculiar delicacy of his situ-
ation, one would have imagined he must have felt most anxious that no
part of bis conduct should be exposed to the shadow of suspicion ; but
the motives for such a publication are too glaring to be misunderstood ;
and, I repeat, that it would have been more consistent ivith the distin-
guished rank of the magistrate if it had never appeared. As to the con-
versation it cannot be evidence ; when this pretended eonfessionis offered
we shall have an opportunity of meeting it, and, therefore, till then I
refrain from taking notice of it.

Ezaminalion resumed by the Solicitor-General.

Solicitor-General~What did Mainville say at the time you met the
Swan River people P

Faille—Mainville said

My, Siuar!—~That wo’nt do indeed—what have we to do with what
Mainville, or any body else has said. T really did hope my learned

friend would not have attempted this course again,

Solicitor-Genergl.—1It was said in his hearing, and I beg leave to
contend that it entitles me to introduce it as evidence against the Pri-
soner.

[Mr. Stuart replied that every thing said in his hearing was not ne-
cesgarily to belong to him. Ifa man chooses to talk high treason jn my
hearing, T am not necessarily to be hung for it; but if this doctrine ig
sound, I should be. )

The Chief Justice said, that did not follow, but if you heard a
man say, ‘* you helped me to cut another man’s throat, they might
prove what you said upon hearing it, and according to what that prova-
ed to be, would be the effect such lan'guage in your hearing would have
upon you.}

Solicitor-Genergl -~What did Mainvi]le say ?

Fazlle ~1 heard him say, that he ‘would kill Keveny. He spoke of
his mtenhon to kill Keveny the same day, and it was the day before
the death of Keveny

M. Stuart—That assuredly is not evidence against us.

Chief Justice Sewell.—No, certainly—but i may be for you, and
very strong too, and therefore I take it.

Cross-examinalion conducted by M. Vanfelson,

Fuille~~The first time I saw Keveny, was in the River Wianipic.
He was in irons, with some Bois-brulés in a cance, I was then in =z
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canoecommanded by Mr. Cadotte, a clerk of the North-West Cojnpanys
Mr, M’Donell was in company with us in another canoe, Mr. M’Do~
nell caused the irons to be takeu off from Keveny, and he breakfasted
with Mr. M’Donell. I do not know tliat Mr. Keveny complained to
Mr. M’Donell, nor that the Bois-brulés had said t’hat Mr. Keveny had
killed three men. Mx. M’Donell is one of the gentlemen of the North-
“West Company, and be gave Mr. Keveny a bottle of wine and a bottle
of rum, and put him in the canoe with me and La Pointe. We did not
like to go, because the Métifs had told us he was mischievous or wicked ;
but we were ordered to go, and the Indian was given us to serve asa
guide for Lake la Pluie. On the way, the second or third day, Keveny
was uneasy, because the Indian had-endeavoured to kill him. The In-
dian did not speak French, and I do not speak the Indian lauguage.—

JThe Indian made signs that he wanted to kill him, and Keveny was
angry at us. The Indian said that Mr. M’Donell would be pleased if-
he killed bim. He caid in French, * In killing Suguenash Mr. M’Do-
* nell will be pleased” T understood by ‘* Snguenash,” an * English-
man,” but I did not then know Keveny’s name. I know that Joseph
the Indian frequently wanted to kill Keveny, while he was under the
charge of La Pointe and me. T'do not recollect having seen La Pointe
and the Indian at Keveny’s tent with stakes. I haye no knowledge
that the Indian with La Pointe and another were at the tent, saying,
at the same time, that they would kill Keveny.

My. Vanfelson.—Did you ever relate to any one that La Pointe
and another had provided themselves with stakes to help the Indian to
kill Keveny?

Fuille—1 do not recollect having said so; perbaps X did; I do not
remember it. I was sometimes a good deal beside myself, {demonté.)

Myr. Vanfelson.—Did you ever say to any one that La Pointe’s
heart was black enough to have killed Keveny, if you had listened to
him? '

Fuille—No. T do not recollect having said so. In the course of
our route we moet Mr, Stuart and Mr. Thomson. Mr. Thomson advised
me to return, but we did not, and afterwards the Indian left us; before
which he had a quarrel with La Pointe, who wounded his thumb in
wielding a paddle. The Indian ran away and we left him. He was
almost naked, but he had provisions ; he had sold his blanket before for
a capot. We kept his gun, and he had no canoe. We left Keveny 2
little while before in another island. At the time we left hirri, he had
1aid down, but was not aslecp. He bad no arms. We were encamped
npon an island farther on, waiting ihe arrival of canoes, when Mr.
Archy and others met with us, Tt was I who called to them to land.
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I know Mr. Cadotte well, and he asked me what had become of the
Indian, and I answered that L.a Pointe had beat him, dnd that he
-had run away into the woods. X had not touched him myself, and
I do not know that La Pointe and I quarreled as to who had beat
him, or that La Pointe said it was I who beat him, and that it was
on that account that Mr. Archy had struck me. The question was
asked what had been done with the prisoner, and I answered that he
had been left on another island. Thereupon Mr. Archy said * there
« was 1o oceasioh to beat the Indian or to have abandoned the priso~
ner,” and he beat us with the paddle. Mr. M’Lellan enquired if I
could point out the island where we had left Keveny, and I answered I
could, and T emharked in the canoe with Mr. Archy to go there. Af-
terwards we met other canoes belonging to the people of Swan River,
and from them we learnt that Mr. Keveny was above the Dalles, and
we went up and foupd him there. Mr. K'eveny was then dressed very
neatly, like a gentleman, and he had not the clothes on which have been
shewn to me here, nor ihiose which he wore when we left him on the
island, but was in very good trim, and dressed like a gentleman; like
g very well-dressed gentleman. Mr, Archy said Keveny could not
embark with him, because the canoe was too much loaded, having ten
men and five gentlemen, making fifteen in all, The usual complement
for such a canog is ten, that is to say, eight working men and two gena
tlemen. Mr. Grant was there, and Mr. Keveny did not appear to h;
angry with him. He was satisfied, I believe; but he spoke in English,
and I do not understand English—but he did not seem to be vexed,
When we went away, I left Keveny with De Reinhard, Mainville, ang
Jaseph Fils de la Perdrix Blanche; but I cannot tell whether Keveny
embarked with them. T am quite sure that I heard two guns go off that
evening. We were on shore, and encamped, when 1 heard both the
Feports; one gun was fired at a bustard, and the other T heard before we
had encamped, and the people might have heard it as well as me, In
ihat quarter it is usual to hear the reports of guns, and where there are
Indians and people. Xeveny once tried to overturn the canoe, whea
we turned back to go to Bas de la Riviére, and if be had succeeded, we
should have been drowned., I have heard that Mainville has since ab-
sconded; and I saw Fils de Perdrix Blanche at Montreal this spring.
1 saw him at a distance, and I did not speak to him. The clothes were
partly washed by Joseph and Mainville. There was blood upon them,
and I saw washed, a-coat, waistcoat, and a striped cotton shirt of Ke-
veny’s; but L saw none of the things in the canoe which he had on when
we left him on the little island, excepting‘ his hat, Those clothes were
a blue cloth soat and waistcont: but these in the canog were the old
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¢lothes in which he travelled, The last gun which I lieard go off was
fired at a bustard, as Mainville told me, and there was a bustard which
they had killed and thrown into the cance, T am sure of it, because I
plucked it myself. The next day we took our departure for Lake la
Pluie. I afterwards saw De Reinhard a prisoner at the Fort of Lake
1a Pluje. It was thie people of Lord Selkirk who were in search of me
&nd La Pointe. Both De Meurons and Canadians tame after us, but
they had no nuiskets. There were, perhaps, five or six of them, and T
was taken prisoner and La Pointe also. Captain D’Orsonnens appeared
to be master, and he sent us to Fort William. Captain. Matthey and
another received our dépositions, and thé next morning we swore to
them before Lord Selkirk. After I had made my deposition, I, was
perfectly at liberty: When I wernt up; Fort William was in possession
of the North-West Company ; but when T came there, alter being seat
thither by Captain D’Orsonriens, I found it in the possession of Y.ord
Selkirk’s people, I did not enter into my lord’s service, but I was made
to work seven or eight days, in order 16 go 4 wintering, I amn notin
the service of my Lotd Selkirk, but I worked a few days in the canoes
and bateaux. T would not go to Moatreal, without being paid the ar-
rears due to me by the North-West Company, and they were paid me;
¥ received them by a letter. They promised to pay me for the time I
should remain here, and to keep me, and to thake me a recompense.

o
Saturday, 23d May, 1818.

PRESENT AS YESTERDAY.

The Jury were called, and being present
JEAN BAPTISTE LA POINTE, Sworn,
Lxamined by the Attorney-General.

[As La Pointe’s testimony was to the same facts throughout as
Faille’s, it is not thought necessary to do more than exhihit any addi-
tional eircumstances that were brought forward, and any variations in
his account of the same facts. His detail of occurrences up to losing
sight of Paul’s brigade was almost verbatim the same as Taille’s. He
then proceeds.]
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La Pointe~In the evening we landed on an island, and encamped
for the night. Tt blew too hard, and the Indian would not proceed,
being aware of the danger. That evening the Indian cut two stakes,
and wanted us to take them making signs at the sawe time with his gun
that he wished to kill Mr, Keveny, saying in French that ** Mr, M’Do-
¢ nell will say itis good,” shewing with his gun as if he would kill him.
The next morning, perceiving that the Indian was very much vexed
and angry with us, because we had not approved of it, and that he
wanted to leave us, we were desirous of going away. We left Keveny
oa an island below the Dalles because he was too ill.

[Mr. Valliere requested the Court to take that answer.]

Eq Pointe——Afier leaving Keveny we proceeded down thé River,
but we ascended again to an Indian village above the Dalles, José say-
ing that he had lost his way, and did not know the route. We werc
very angry and dissatisfied, having but a very small quantity of provi-
sions. The Indian was angry, and in his rage he broke the canoe, and
was forced to buy another with a blanket of Keveny’s, and his kettle,
end liaving got a birch-bark map from the Indians, we continued our
route back from the River Winnipic. On the way we had a quacrel
for he would not let us take our meals nor boil our kettle. We were
then on shore at the place called Portage des Esclaves {Slave Pottage.)
‘We fought together, and the Indian run away into the woods, and we
left that place without him. We went up the river to find the place
where we had left Keveny; but, fearing to lose ourselves, we made for
the shore, and landed on an island to wait the arrival of canoes. The
fifth day we saw 2 canoe coming up from Bas de la Riviére; and in
that canoe were De Reinhard, Mr. Archy, Grant, Cadotte, and some
Bois-brul€s; Mainville and Desmarais were there among the Bois-brulés.
The Indian José was there, one named Le Vasseur, and another called
little Joseph Lorrain. They asked us “ what we were doing there ?"
and “ what we had done with the Indian?” (they were then'in their
cance.) It was Cadotte who asked this, and * why we had beaten the
‘ Indian?” T answered him that we had a quarrel, and that the Indian
wanted to shoot Keveny. Cadotte replied, you were told to do nothing
and that he was your guide. Tsaid to him, ** Mr. Cadotte, you did
* oot tell us to leave, or to kill Keveny.” Cadotte then answered,
‘ that was not your concern; you are rascals and blasted blackguaards,
*“ and you hoth deserve a threshing; you have nothing to do with the
“ Indian.” It was Mr. Cadotte who said this, and thereupon Mr.
Arehy landed quite in a rage, and he first beat Hubert Faille. T tried
to get away, but he caught me and beat me too.

DMr. Valtiere de St. Real~1 do not perceive that this can be any
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kvidenoe against the Prisoner, nor do I conceive that it is at all regular
fo enter upon an investigation of circumstances, which, although not
direct evidence against the Prisoner, may have a tendency to impress
the minds of the Jury unfavourably.

Attorney-General.~1X shall fmm‘eciiately connedt the Pxisoner with
all these transactions, my very next question associates him with the
whole.—~Was De Reinhard at this time as near to Cadotte as you
were ?

' La Pointe.—~De Reinhard *vas nearer fo Mr. Cadotte than T was
for they were both in the canoe together; Mr. Archy did land; that
is quite certain; and afterwards we embarked to go in search of Keve-
ny. Mr, Archy asked us  where it was that we had left Keveny,?
and we answered that we had been end‘eavourin&,r to find the place again,
but that we were not sure where it was. He replied, ** we have got
the Indian and he knows where to find him,” (Keveny.) Grant said,
* you want to conceal him, try'to forbid now, (essayez d le defendre,)
you will be well received—you shall swallow the contents of my gun.”?
We pursued our route and the next‘day we came to the place where we
had left Keveny.———[Wilness here reluted the conversation of the Mé-
tifs, and the Swan River people, ds given by Foille, page 18.] Before
coming to the island, I heard De Reinhard sayy “I will take good

care of him; it is T who will kill him.» When they landed they
were all ared, De Reinhard had a dagger ; it was neither a sword nor
a bayonet for certain, but a dagger as long as eighteen inches. Keveny
was found above the Dalles with the Indians. We learnt from the peo-
ple of the Swan River canoces, whomn we met below the Dalles under
the conduct of Ducharme the guide, that he would be found there, and
we consequently repaired thither. Some body asked, but I cannot tell
who, “ how does he do to live,” and they answered, (that is to say, the
Swan River people,) * somie times he steals, and some times he purcha-
ses,” and the Melzf.s of our canoe replied, * he shall not steal long;”” but
I do not kaow whether De Reinhard was near enough to hear itw-
When we found him ¢ again, Mr. Grant shook hande with Keveny and
they conversed together,

Chief Justice Sewell,—~Did Mr. Keveny and the gentlemen dine to-
gether?

La Pointe.—l\\{o, they did not eat together.

Ezamination resumed by the Atlorney-General,

Lu Pomtc.--We went to fetch Keveny’s baggage~—~they put it on

board of Mr. Archy s large cance; not all of it, but a good part. We
E
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remained two hours on shere; and I, and all the others, excepting Ke-
veny, De Reinhard, Mainville, and Joseph the Indian, embarked with
Mr. Archy, and we went away leaving the three with Keveny.

Chief Justice Sewell—Why did you leave these men?

La Pointe—They stopped behind to follow in a small canoe, which
the Indian women were about gumming.

Examination resumed by the Attorney-General,

« La Pointe~~We continued to go on before and lost sight of the oth-
ers. We proceeded afterwards for three leagues or thereabouts, when
we disembarked and encamped for the night. Before arriving there,
and while we were on the water, we heard the report of a gan. We had
proceeded about half way, and one of the Bois<brulés in the canoe then
said, * did you bear that report of a gun? the man is killed.””

Chief Justice Sewell—Did you hear it or the others?

La Pointe~—~When we had landed I heard the report of a gun. Tdid
not hear the first report when the canoe was on the water, but the others
heard it ; and when I said before that we had heard the report of a gun
upon the water, I never meant to say that I had heard it myself, but
that the people in the canoe said that they had heard it. I heard but
one report; Mainville heard two. When Maiaville was about coming
on shore, some bustards flew past, and Mainville fired his gun and killed
oneof them. I wasthen on shore, perhaps I had been an hour on shore
before I saw the canoe, but I saw the canoe at the time of the second
report. It was perhaps an hour, more or less, between the two reports
which I heard. It was Mainville who killed the bustard, and I saw it.
Just as the canoe arrived, some one on shore asked ** what they had
done with Keveny?” and De Reinhard, who was then in the canoe,
answered, * he is well hidden, he wo’nt come back again.? While I
was conversing with Mainville, Reinhard landed, and the whole party
mixed together, and Reinhard was amongst them. One of the Bois-
brulés asked Mainville whether Mr. Keveny had made « great deal of
resistance when he was killed. The party were then round a fire and
De Reinbard was nearer to Mainville than Y was. T cannot tell the
distance exactly ; perbapshe was as near as you are to me, or from the
witness box to the Judges’ Bench, but De Reinbard was certainly
nearer to Mainville than I was myself. Mainville replied to the ques-
tion of the Bois-brulés, that Mr. Keveny said he wasill and desired to
go on shore; and that he had been put on shore, and on re-embarking
De Reinhard had stabbed him in the back with a dagger or sword, that
Keveny was crushed and doubled himself down upon the stroke, and
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that De Reinhard attempting to give him a second cut with the sword,
Mr. Xeveny, in rising, seized hold of De Reinhard’s dagger or sword
with his hand, and that thereupon De Reinhard called to Mainville to
kill him, and that Mainville then fired his gun, and sent the ball through
his neck, and that Keveny fell upon the canoe; and Mainville added,
that if he had not been quick in firing, Keveny would still have had
strength enough to wrest the dagger or sword from De Reinhard.

Chief Justice Sewell.~What did De Reinhard say when Mainville
related this? .

Lo Pointe~-He said nothing, bat conversed with the others; but I
do not know what he said.

Chief Justice Sewell—Did Mainville speak as in common ?

La Pointe~—He spoke loud enough for me to hear very well, and I
did hear him very well,

Examination continued by the Attorney-General,

La Pointe~1I saw Reinhard’s sword afterwards, but I did not ob-
gerve whether it was bloody or not. I saw Keveny’s things, and Mr.
De Reinhard began to divide the baggage and the clothes. X saw the
things in the canoe all bloody. Mainville and the Indian brought the
tliings onshore. 'Fhey were full of blood and I saw them washed the
same evening by them, There was a great deal of blood in the canoe
at the bottom; and certainly more than the blood of 2 bustard. Ten
bustards would not have given so much blood. I do not believe that
the bustard was ever in the canoe, for I saw it fall in the water, and
I believe, it was thrown on shore, without having heen put in the canoe
at all. De Reinhard divided Keveny’s things and Isaw it, When he
begun he said, * ag it was I who killed him, I will have the first choice
¢ of his things; and as Mainville was with me, and assisted me in kil-
* ling him, he shall have more than the others,” There were two
small boxes of papers, one was a round box covered with skin, and a
small thing or writing-box (une boite pour écrire) [Witness here ex-
plained that * lg boite pour écrire” was similar to a portable writing
desk which Mr. Justice Bowen bad before him.] I saw some money
in the writing box, and it was Mainville who had the money. After
De Reinhard had opened the boxes he began himself to divide the things.
He put the best in a box for himself, but when the Bois-brulés saw that
De Reinhard wanted to take possession of the best things, the fine shirts
and so on, they would not take any thing, excepting Mainville, who
got some of the clothes. De Reinhard said, * 1 will give you coffon
“ shirts when we get to Red River,”’ and that vexed them. The next
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day De Reinhard said the things must be left bere, and they can be got
again on our return. I saw the things concealed (cacké) by 2 party.of
Bois-brulés belonging to the same canoe as we. I do not know whe-
ther De Reinhard was with them ihen or not; but I know that De
Reinbard gave orders to conceal them. I reccived orders  not to talk
4 of this,”

Mpy. Jusiice Bowen.—Who was it gave you these orders?

Lo Pointe~~Tt was Mr. De Reinhard; he told me * not to speak
“ ghout it,” and I asked about what, and De Reinhard answered * of
% the murder of Mr, Keveny.”” He said likewise, that ¢ if it were
s talked of, it would not be him, but we (the others) who would be
¢ punished for it.”

Chief Justice Sewell.——Are you sure, quite sure, that it was De
Reinhard who said those words, and not Mainville, or any other per-
son?

Lu Pointe~1 am quite sure that it was De Reinhard said it; and
Mainville said, that * if I spoke of this murder I should be hung,” and
Y am quite sure of that.

The coat was here produced.

Attorney-General.~—Have you seen this coat before ?

Lo Pointe.—Yes. X have seen a coat like that, of the same colour
and of the same kind of cloth, but newer, and certaiuly a little longer,
I received it in exchange from Mainville for a capot. ¥ took it because
X was going to winter at Lake la Pluie, and T had nothing but a shirt.
Allmy clothes had been left at Bas de la Riviére in Mr. Cadotte’s ca-
noe, at the time that Mr. Keveny was given to me in charge.

Chief Justice Sewell.—Did you give that coat to any other person P

La Poinle.—Yes: I parted with it to Hubert Faille.

Ezaminplion resumed by the Aitorney-General.

Lo Poinfe.—~At Lake la Pluie I had no things, nor any clothes,
none at all bat only one shirt ; I was almost naked. When De Reinhard,
Mainville, and Joseph, arrived, I saw a bloody coat in the canoe, which
1 had before seen upon Keveny, at the period he was under our charge.
X recollect it very well, and I saw there were holes in it in the neck and
in the back; one large one, and one smaller one. I can certainly take
my oath that the coat I saw in the canoe was Mr. Keveny’s coat. I

did not take the coat in my hands, but I saw it was pierced by a
bali. '
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Cross-examinalion condusted by Mr. Valliere de St. Réal.

Lo Pointe~1It was below the Dalles that Mr. M’Donell met with
Keveny. He did not appear to have any animc‘)sity against him; but,
on the contrary, he caused hisirons to be taken off. Mr. M'Donell
belongs to the North-West Company ; he is a partner as I have under-
stood. They ate together, and he gave him two bottles of liquor, and
gome small bisenit. Mr, Kcveny spoke English, and T never heard him
say any thing in French. José Fils de Perdrix Blanche did not speak
¥'rench; he spoke a few words, he could utter a few words, but I do
not know whether he even understood them himself, I do not speak
the Indian language, and the Indian could speak but a very {ew French
words, yet the signs which he made at the rame time, made him to be
understood. Faille once quarreled with Keveny. Keveny wanted to
strike him. Tt was at the Portage des Rats, or at the Portage des
Bois, and about the time we met Mr. Thorason, who advised us to turn
back. Mr. Keveny did not choose we should turn back, and he endea-
voured to upset the canoe. X was afraid that he would have upset it.
I have no knowledge that Faille ever was about assisting Joseph with a
stake, or in any other way to kill Keveny, nor that any other man ever
set about cutting a stake, and went with it to the door of Keveny’s tent
with the Indian, in order to kill him if Joseph missed him. We Jeft no
arms with Keveny ; we had none ourselves; excepting Joseph, who had
agun. He hadno fire. Xt-wasupon an island that we left him, and he
had no canoe, nor any other means of leaving the island, but by swim-
ming, (the mainland was not far off) er by making a small.raft, or by
waiting for a canoe going by to take him off. The reason why we left
Keveny on the island was because we had no more provisions than a
kettle (chaudiere) or two; and, also, that we miglit go and get some
provisions from the brigade, and because the Indian did not kaow the
way, and would not take him on board. Keveny had no axe nor any
thing to cut wood with. I did not know at the time whether he had
materials for striking fire or not. When the Indian Joseph went awey
from us, that is after we had left Keveny, he had been for 2 long time
in the habit of malireating me; he struck me with the paddles. He
kept possession of the har of the canoe, and was eating whilo we were
paddling, and could not eat; and the next day being at Portage des
Esclaves, he would not let us take our meals, he would not give us any
thing for breakfast. We landed our things, and he took his gun and
pointed it at me, but Faille snatched it from him. The gun had no
flint; I am quite convinced that the gun had no fnt. He left us there,
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and 1 did not see him again, till after I was beaten by Mr. Archy, when
he had a Scotch cloak about him. At that time his hand was wounded.
The answers which I gave to the people of Mr. Archy’s canoe were
given before Mr. Archy beat me, and before Y was aware that Joseph
was in the cance. I said I had fled from the Indian after 1 had fought
with bim. I cannot recollect exactly all that was said ; I was then very
much frightened, and scarcely knew what I was about, but I was not
mad, although I said just now that X was half-mad when we were upon
the island. We were, I believe, fifieen in number in the canoe when
we left the istand. I did not dispute with Faille when I saw the Indian
saying that it was bim and not me that had beaten him ; Faille said that
it was me, and that was true. I did not accuse Faille of having beaten
Lim. Mr. Archy when he flogged me did not say why he struck me,
but the same day in the canoe, be told me it was because the Indian
should see it; and I said to him, that he ought not to have flogged so
hard. In the canoe the people sometimes changed seats. The day that
I embarked with Mr. Archy, there was sometimes one man, and at
other times two, between me and the gentlemen. Ido not recollect
whether I was next the steersman or near the steersman. Lorrain
paddled behind the gentlemen, and there were no other gentlemen on
board but Mr. Archy, Mr. Grant, Cadotte, and De Reinhard, and they
did not paddle, nor did the Indian José. 1 do not know, for certain,
that all the people in the canoe heard me when I related that the In-
dian wanted to kill Xeveny. I believe that the canoe was under way
at the time, but if it had been lying still they would bave heard me.
It was the same evening, I believe, that I recounted the occurrence
between the Indian and Keveny. I never said, nor I never keard Faille
say, that he and another repaired with the Indian Joseph to the en-
trance of Keveny’s tent with stakes to finish him, or to kill him, if the
Xndian missed him ; but I said that the Indian had cut stakes, and that
he brought them to us, shewing us with his gun, and by his signs, giving
us to understand that if he missed his aim, we were to do it with the
stakes. I Jo not remember having said, nor having heard Faille say,
that the reason why Keveny had not been killed was because the Indian
had done nothing. Faille did not say, to my knowledge, and certainly
not before me, * if we had not besought La Pointe, Keveny would
* have been killed; La Pointe would have struck the blow, his heart
* was black enough to do it;” and, I am also certain, that he pever
uttered in my presence any other words to the same effect, as far as I
heard. I do not know whether the others who were in the canoe heard
Mr. Grant, when he said to me, ** come, come; try to forbid him now,
** you shali be well received; I would make you swallow what I have
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“ got in my gun. He said it in the canoe, in the place where he sat,

Mr. Justice Bowen.—Was the cenoe then under way ?

La Poinle.~1 do not recollect whether the canoe was at the time
lying still, or whether it was going on. Le Vasseur, Mainville, and
some other Bois-brulés spoke quite loud, properly so, of killing Keveny,
and all in the canoe made a jest of it, and they spoke loud, properly
loud (heut comme i faut). Tt wasin the canoe, before we came to the
island where we found Keveny, that De Reinhard spoke of killing Ke-
veny, and he said it in the same manner as he generally spoke, not aside
or secretly, but aloud, and the words were, * I will take good care of
“ him, it is I who will kill him” It was at the time that the Bois-
brulés were expressing themselves about killing Keveny, and dividing
his clothes and things, that Pe Reinhard said this. The last time I saw
Mr. Keveny, and that was at the period when we left him with Ds
Reinhard, Mainville, and Joseph, he was better dressed than I had
before seen him.. The clothes which were in the canoe were not the
same as those which he had on when we left him, because Mainville told
me he had changed his dress before he embarked,

M. Valliére de St. Réal.—The Court, I hope, are not taking down
the Jatter part of this answer, it forms no part of an answer to any
question I have put to him. ,

Chief Justice Sewell.—T most certainly am, Mr. Valliére, and feel
myself bound to do so.

M. Valliére.—T must then, with great submissien to the Court,
object to its being taken; it is at the best but mere hearsay evidence.

Solicitor-General—I must submit to the Court that there cannot be
a doubt, but that the whole of 2 witness’s answer should be taken. He
is asked a question, the object of which cannot for a moment be con-
cealed ; the witness, in the former part of his answer, appears to meet
the wishes of my learned friends, but when he offers to account for this
apparent weakening of the evidence on the part of the Crown, then he
is to be immediately stopped. I trust that the Court, thinking us fully
entitled to the answer as the witness gives it, will insert it entire on
their notes.

[Mr. Valliére de St. Réal urged that the mild spirit of British law
considering the strength of the Crown in its character of public prose-
cutor, is inclined to extend, rather than limit, to the prisoner the exer-
cise of every privilege to which he is by the laws entitled—he contended
that it was the undoubted right of particularly the defendant te have
the entire answer taken down, because the witness adduced with all that
bias on his mind, which the freedom allowed in cross-examination pre-
supposes him to have towards the party bringing him before the Court,
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bad himself benefited the prisoner by his testimony; but, if, vnder n
cross-cxamination, it was permitted to a witness to introduce, in answer
to a direct question, any extraneous observation of bis own, or, as iu
the present instance, mere hearsay evidence, of what some other person
bad told him, and the officers of the Crown to insist on taking it down,
we are then so completely at the mercy of the malice or ignorance of
either a wicked or an uninformed witness, that the great and extensive
benefits, which are the usual consequences of a cross-examination are
done away, and the freedom allowed in them is oaly likely to be &
fruitful source of danger to the unfortunate prisoner.}

Mr. Justice Bowen.—If no evidence had been offered to prove a con-
nection between these two persons, I should certainly concur with you
in opinion, Mr. Valliére; but, unfortunately, evidence has been intro«
duced, which most clearly, and distinetly, connects De Reinhard with
Maiaville, and, till that evidence is rebutted, I certainly think the
Crown are entitled to have inserted on our notes any proofs that may
be extracted from a witness at any period of his examination, of acts
done by either, in the presence of the other. As the case stands, it has
arrived at this point as I take it. A coat is produced, it is identified as
having been in the canoe in which Muinville, De Reinhard, and Jose,
the three persons with whom the deceased was in company the very last
time he was seen, arrived a few hours after the witnesses had so left him
in their cempany ; it is sworn to as being a coat belonging to Keves
ny, and, upon examination, it proves to be pierced in two places, so
as to have a corresponding appearanze to that which, from the manner
the indictment alleges that Keveny met his death, it might have been
expected the coat he then wore would have presented. To reinove the
effect, or weaken the impression, of this secondary evidence, corrohora-
ted by other parts of the testimony, you ask him how Mr. Keveny was
dressed at the time he left him, and he answers that he was habited like a
gentleman (monsieur) and better dressed than the witness had ever seers
bim before ; there appears to be a doubt thrown upon this testimony, by
the difference between the eoat produced, and that which we might, from
the former part of his answer, have expected to have had exhibited;
but explaining what, if left unexplained, might seem to be an impeach-
ment of his cwn evidenee, he says. ** Mainville told me that befors
** embarking he changed his dress;” and, I clearly think that a connec~
tion at present being in evidence between Mainville and De Reinhard,
that what Mainville said may be adduced in evidence.

Mr. Valliére de St. Réal.—Not, I hope, to make him answerable for
what it is not attempted to be proved was said in his hearing.
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[Mr. Justice Bowen said—in my opinion it is admissible evidence
to g0 tothe Jury, and the Chief Justice expressing his concurrence —]

The cross-exdmination was resumed by My, Valliére de 81, Réal.

La Pointe.—When De Reinhard divided Keveny’s things, and said
that he wonld have the choice because he had killed him, all the others
were present, as L believe, excepting Mr. Archy (M’Lellan.) In going
to Lake Ia Pluie, it was on thq right hand (or, reckoning by the banks,
the south bank) of the River Winnipic, where I saw Mr. Keveny for
the last time. X was sent with Faille by Captain D’Orsonnens to Fort
William. Since the last trial I have conversed with several people,
who told me to tell the truth, and even to take the sacrament, and to
go to confession before glving my testimony here. T am not engaged
in the service of the Hudson’s Bay Company, nor of Lord Selkirk. X
was served with a writ by Mr. Coltman at Red River to tome down,
and he admonished me to speak the truth. 1t is Mr. Gauvin, the She-
riff’s officer of Montreal, who pays for our bioard at present, I believe.
My Lord Selkirk told me, that when the Court and all was over, I
should be well paid. He gave me a little money when I was in the
north. T received no more from the North-West Company, during the
six months I was with them, than twenty-five dollars, but I expect to
get the remainder from them. Mr. Forrest, Lord Selkirk’s agent, has
given me sums of five dollars at different times; perhaps thirty dollars,
perhaps forty, I cannot say exactly ; but I have not received mote than
fifty dollars from him. I reside at present at I’ Assomption.

LOUIS NOLIN, Sworn.

Examined by the Solicitor-General.

M. Nolin—~1 was in the Indian Country in 1816, and before get-
ting to Lake la Pluie, X heard the Indians speak of a murder committed
at the River Winnipic, but at that time I did not know upon whom,
After I received this information, I continued my route towards Lake
1a Pluie, and met with a canoe in which were Mr. Dease, La Pointe,
and three or four others; and from them I learnt that a murder had
been committed. Afterwards I continued my route, and arrived in the
beginning of the month of October at Lake la Pluie. I had received
orders from Captain D’Orsonnens to desire De Reinhard who was at
Lake la Pluie to wait Captain D’Orsonnens’ arrival ; but I had no ore

ders to detain him by force, or to take him prisoner, but to endeavour
P
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{o obtain information of what had occurred at Red River. On my ar-
rival at Lake la Pluie, I slept that evening with two freemen, and from
there, on the next day, I went to the Fort. X entered Mr. Sayer’s
room. Mr. Alexander M?’Denald went into De Reinhard’s room, and
in a short time after, all the five, that is to say, myself, Sayer, Roussin,
M’Donald, and another, éntered another apartment. De Reinhardhad
in his hand a note or letter, and, walking in the room, said that he wag
much surprised that Captain D’Orsonrens wanted him to give informa-~
tion about Red River. Captain D’Orsonnens arrived three or four
hours afterwards, and he walked with De Reinhard out of doors. E
followed them, and walked with them. I did not hear the beginning
of their conversation ; they were some time together before I went to
join then.

Mr. Justice Bowen.—Did you yourself, or did you hear any other
person make any promises or threats ?

M. Nolin.—No your Lordship.

Solicitor-General.—Relate the conversation.

Chief Justice Sewell.—Stop, if you please, Mr. Solicitor-General ; we
must know the commencement of this conversation,

Mr. Stuart—Will the Court just aHow me to ask the object of pro-
ducing tbis conversation. Is it to prove a confession ?

Solicitor-General—Yes; it is.

M. Stuart—Then to this course of the Crown lawyers I most cer-
tainly object, it is an attempt to call a witness to corroborate what is
not proved. The fact of the death, according to our judgment, is not
proved; but, waving that for the present, it is now proposed to support,
by way of a corroborating testimony, a fact to which no evidence what-
ever, that can be received for a moment, has been ever offered. What
may be the result of such a course? why, that when Captain D*Orson-
nens is called, his evidence may prove, and (if not wrongly instructed)
it will prove that évery thing connected with this pretended confession
is totally inadmissible. If I am not wrongly instructed we shall prove
it to result from a fear amounting to absolute terror, produced by a
series of unbeard of aggressions and violence, such as never was before
seen on this continent, and such as, for the sake of humanity, it is to be
hoped will never again disgrace it.—1I should be wasting the time of the
Court to attempt to establish the inadmissibility of a confession obtained
under such circumstances,—circumstances, which in their nature are
without a parallel, and of a description, that to avoid their effects, the
most innocent man might be induced to confess, or even accuse himself
of c{'ime. The authorities which prohibit the admission of 2 confession
Under even the slightest expectation of reward, or apprehension of pun-
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ahment are as numerous as they are familiar to every lawyer.—fr,
Bludrt taking o book in his hand, and opening it

Chief Justice Bewell—I do not, Mr. Stuart, see any necessity for
your troubling yourself to adduce authorities, for if you can shew that
the confession was improperly obtaiged, doubtless it cannot be received
as evidence ; bul unless we have the commencement of the conversation
which prefaced the confession, we are in the dark as to the circumstances
which induced it. Captain D’Orsonnens, with whom it commenced,
is here, why not examine him, and we shall then immediately and satis-
factorily decide whether it can be permitted to go to the Jury.

[The Attorney-General stated, that in laying the case before the
Court he intended to produce the witnesses in the order of time in which
events to which they had to testify took place, but to save the necessity
of calling the same persoun twice, to let him testify at once to all he
knows. ,This witness (Nolin) first saw the Prisoner, therefore he had
better examine him, because it was cunsistent with the order of time in
which the circumstances occurred.] ‘

Chief Justice Sedell.~To whom was this confession made that you are
desirous of proving? to Captain D’Orsonnens whom you do not bring
forward, but endeavour to prove it by a witness who sets out by telling
you that he was not present at the commencement of the conversation
ia which the confession wasmade. Certainly not at this bar, or in any
other Fnglish Court can a confession be admitted till it shall be placed
beyond even the possibility of suspicion, that it was veluntary, free, and
spontaneous; whether it was or was not cannot certainly be proved by
a person who seis out by saying, that he was not present at the com-
mencement of the conversation in which it was made, having joined the
parties afterwards.

Attorney-General—We can call Captain D’Orsonnens first, if the
Court thinks that the preferable course. Our only reason for introduc-
ing Nolin was that he first saw De Reinhard, but we have no objection
to call Captain D’Orsonnens if the Court think proper.

Chief Justice Sewell.—You, certainly, cannot by this witness get the
gonfession admitted, because he is incapable of proving the indispensable
preliminary, that it was freely and voluntarily made. He can, however,
answer for himself whether he did any thing, the effect of which would
be to destroy it, and then, if he answers in the negative, you can call
Captain D’Orsonnens and the examination can go on.

Did you, Mr. Nolin, make De Reinbard any promise of advantage
in case he confessed, or any threat of punishment, if he made no confes-
sion ?

Mr. Nolin—DNo, Sir; not any.
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Chief Justice Sewell. —~Neither the one nor the other?
My, Nolin.—No, Sir; I neither made any promises nor any threais
10 the prisoner to induce him to make a confession nor otherwise.

Carrazy PROTAIS D’ORSONNENS, Sworn,

Ezamined by the Attorney-General.

Captain D*Orsonnens.—X am a half-pay Captain of the Regiment
of Meuron. I know the prisoner at the bar, Charles De Reinhard, and
on the second or third of October, 1816, I met him at the Fort of Lake
la Pluie.

[Captain D'Orsonnens here intimated that he could wish the Attor-
uey-General {o commence at an earlier perlod as there were some cir=
cumstances, which, as they were favourable to the prisoner, and might
be of benefit to hlm, he was desirous of stating; they had occurred an~
terior to the penod to which the Attormey-General had directed hig
attention. After some remsrks by Mr. Stuart on the smgulanty of a
witness wishing to suggest ‘o the Crown officers a course of examina-
tion, and disclaiming any desire to profit by the offer, the examination
was continued.] ‘ . B '

Cuptain D'Orsonnens.—When 1 came to Lake 1a Crolx, a small
lake between Fort William and Lake la Pluie, I met several Indxans,
and from them I learnt that the Mem‘s, together with the people of the
North West Company, watched for us in the River Winnipic to destroy
us, and they described to me a military man, white, llke one of those
who formed our guard, and by the description, I bad no doubt that it
was De Reinhard. On the following day, T believe it was, I met Mr.
Dease, and T asked whether De Reinhard was at Lake la Pluie, and he
told me hewas. In consequence, I sent Mr. Nolin and Mr. 3’ Donald
forward to carry a letter from.me, together with Sir John Coape Sher-
brooke’s proclamation of the 16th July, 1816, the whole directed by me
to Mr. De Reinhard. In the letter I requested him to wait for me, as
T desired to receive information from him, asto what had passed at the
River Winnipic. On the second or third of October I reached the fort,\
to which I proceeded by land, and Mr. Dease made the trib 'by water.
Yarrived the first, and De Reinhard came forwa{‘d to meet me; he
shook hands with me, saymg, he was extremely sorry to see me in that
country, that my life was in danrrer, as well as the lives of those who
accompanied me. That there were Métifs and several emgagés of the
North-West Company, who, being determined to destroy my Lord
Setkirk’s establishment, would wait for his people in the River Winni-
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pic} and that he himself had fortjfied the fort st Bas de la-Riviére with
five or six pieces of cannon, to fire upon the Enghsh when they should
gome down. At that moment Mr. Dease arrived, and desired me to
walk into the fort, and we entereq. it and De Reinhard entered with us.
Before we went in, De Reinhard seid to me * that at some time when
# we might be alone, he would take, the opportunity, in pursuance of
* the proclamation, to tell me all he koew of what had happened relas
tive to Red River, and at the River Winnipic.,” Some time afterwards,
half an hou:'I think, I went out of the fort, and De Reinhard followed
me. - He told me that ¢ he bad been left by Mr. Archibald M’Lellan at
o L@ke la Pluie, for the purpose of apprising him of our arrival, and
* that they, the Bois-brulés or Métifs, as well as the people of the
** North-West Company, had ii_eterminéd upon waiting for us at some
o rapidé in the River Winnipicin order to destroy us.”

M. Stuart—These questions of the Crown lawyers I consider as
far, very far, beyond the limits of evidence. The si}nple question bea
"fore us is to ascertain whether the Prisoner at the bar is guilty or inno-
cent of the charge preferred against bim in- the indictment, instead of
which, by the mode pursued by the Crown lawvels we are gelting into
a wide story, that it is 1mposcxble to see where it may lead us. What
have we to do with Métifs, Bois- brules, or the North-West Comp'my,
or my Lord Sgs]kuk, or any individual, except the Prisoner at the bar.
This wholesale method of casting imputations on other persons, on pers
sons who have no opportunity of repelling them, is certainly a prac-
tlce as un)ustlﬁable as it is novel. It may be, perhaps, of little conse-
quence in seme quarters whethep this Prisoner is amlmtted or convicted,
provnded his trial furnishes an opportumty for giving vent to those feel-
ings of animosity, which a great commercial rivalry has probably given
rise to. The conduct of ‘this witness I consider extraordinary in the
éxtreme Un&er the qemblance of giving evidence against a single in-
dxvndual upon a specific chay ge in which the time, the means, and every
other partxcuhr that i3 connected with or calculated to produce the al-
leged death is most explicitly set forth in the very Iong indictment be-
fore the Court—What is the course thls ‘witness is endeavouring to
pursue? why, to charge in the lump the whole North- -West Company
with murder, or an intention to commlt that crime. This may, per-
baps, be considered a sure and safe way of propagating libels, which, if
publlshed in any other mode, wonld subjeci the slanderers to prosccution ;
but, it is probably calculated that, in the shape of testimony given in
a Court of Justice, publicity will with impunity be afforded to calum-~
pies, which in no other way would sufficient temerity be found to haz-
ard. As well mwhi‘ this witness libel an} gentleman in thls Court, the
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spectators, the bar, the Jury, or even the Court itself, as those whom
he is thus indiscriminately calumniating. How are they to meet theso
éharges? what method shall they take to vindicate themselves, and
‘rescue their honourable characters from these aspersions? He sets out
by volunteering something which which he says will be of service to the
Prisoner; and, manifesting a degree of anxiety to benefit him, directs
the Crown officer in what manner to conduct this examination. As it
is the first, so I trust it will be the last, instance of 2 witness directing
or dictating how his examination shall be carried on; it is quite suffi-
cient, in the discharge of the duty every individual owes to the country
of giving evidence in its public Courts, to give that testimony which is
‘sought for by those, who, from their official situations, are best acquain~
ted with what will be conducive to the attainment of justice. My sus-
picions were immediately excited when the witness stepped forward in
this manner. Notwithstanding the boon which was proffered, I did not
believe in the sincerity of the offer, and I rejected it. We were not
thus to be lulled into confidence, aud the justice of our resolution I think
is now sufficiently apparent. " But, relative to this unwarrantable attack
upon gentlemen, who have no opportunity of meeting these gross libels,
for no softer term can I use to correctly designate these slanders, I shall,
once for all, say, that whenever the private prosecutor in this case may
think proper to become so against them, the North-West Company will
not shrink from any invcstig’aﬁon into their conduct; so far from it,
they will hail the day that enables them before the world to vindicate
their characters from aspersions, calumnies, and libels, which have for
a length of time beeri circulating with an avidity and industry, propor-
tioned to the rancour and falsehood which gave them birth and cuiren-
cy.'k But I do most sincerely trust, that the Court will oppose its au-
thority, and prohibit this most unwarrantable and dangerous stride under
the guise of giving evidence of a pretended confession, made by the pri-
soner, for, I repeat, that it is not impossible but it may be a matter of
indifference to some whether this prisoner is acquitted or convicted, if,
by the trial, they are enabled to give publicity to calumnies with safety,
from the consequences that, in any other way, would inevitably attend the
propagation of libels.—I object, indeed, to the evidence being received.,

Chicf Justice Sewell—You will, certainly, assign to us some reasons
for s0 doing. I confess I do not at present see what is to prevent its
being gone into. If the witness asserts that the confession was made
without any promise or menace being used to induce or influence the
Prisoner to make it, I do not see to what end the objection is made.
These questions have not as yet been put, perhaps they might as well,
&s it will immediately decide the question of admissibijity.
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v M. Vanfelsona=In order, if it please the Court, that this witness
may not be permitted to accuse others. The charge at present before
the Court is a charge of murder against the Prisoner at the bar. My
learned brother, the Solicitor-General, now proposes to bring forward
the confession of the Prisoner, but the testimony of Captain D’Orson-
nens is not confined to the ¢onfession of the murder, and we take the
liberty of submitting to the Court that this course is irregular.

Chief Justice Sewell—The Atforney-General proposes to introduce
here a ¢onfession made by the Prisoner himself to Captain D’Orsonnens,
to which you object, nor do ¥ at all wonder at the opposition, as, if the
confession be admitted, the effect it must produce upon the case cannot
but be of the utmost importance. [The Chief Justice then noticed the
remarks of Mr. Stuart on Captain D’Orsonnens, saying, no doubt they
had been dictated by a sense of duty, but (he added) tliat ke had seen
nothing in the conduct of Captain D’Orsonnens, that exposed him to
the slightest imputation of impropriety, or the shadow of blame.J—Al-
though a little out of the regulaf‘ course, I think, as’it was a voluntary
offer of benefit you might have availed yoursélf of it. It could certainly
have done you no harin as he was not your witness.

Myr. Stugrt.—Yes, but your honour knows * timeo Danaos et dona
ferentes.”?

Chief Justice Sewell.—With respect to where we are now, the ques-
tion appears to be, supposing that the circumstances under which this
confession was made do not preclude its being admitted as evidence to
go to the Jury, whether the whole or a part of that declaration shall
be received. On this point I am decidedly of opinion that the declara-
tion once admitted, it mnst be taken from beginning to end. It i his
own statement of his own conduct, and, whatever it may be, it can af-
fect nobody but himself. The Crown, most undoubtedly, are entitled
to have it, and any part that does not directly apply to this case, can-
not at all affect or bind others, because it is merely an assertion, and com-
pletely ex parte, but it is not, therefore, to be excluded. It formsa
partof what he did say, and, therefore, must be given in evidence, other-
wise we might do him or the Crown an injustice.

[Mr. Justice Bowen in concurring in the opinion delivered by his.
Honour the Chief Jurtice, remarked, that it might be an aet of the great-
est injustice to the Prisoner, to separate or keep back any‘ypart of his
confession.

Chief Justice Sewell—Captain D’Orsonnens, T wich to know whether
before the Prisoner made his declaration you used any promise or threat
to induce him to make it.
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é‘dptain D*Orsonsiens.—~No, not ziny—lfe related it as a matter of
tonscience.

Ezominalion continiied by the Attorney-General.

Captain D'Orsonnens.—The Prisoner then spoke to me of an assas-
sination that bad been committed in the River Winnipic, and he added,
that he believed himself bound as an honest man, and in pursyancé of
this proclamation, to reveal the eircumstances of the assassination that
had taken place, for the information of his Majesty’s government.

Chief Justice Sewell —Excuse me Captain D’Orsonnens, but I would
again ask you if you are certain that you neither made any promise nor
any threat? , '

Captain D'Orsonnens.— Yes, your Lordship, T neither made him any
promise nor any threat; I said nothing to him eitler for or against.

Aitorney-General —Relate what he told you.

Mr. Stuart.—1t is now proposed (o -prove this pretended confession,
I am in time therefore to object to i‘s being admitted. There are two
courses I believe open to me; first, to object to it now; secondly, to
wait till the cross-examination. I propose, however, as the safest and
at the same time as the shortest method, to put a few questions to the
witness, under a belief that his answers will prove that this pretended
confession is not evidence to go to the jury at all, for that the cir-
cumstances under which it was made, were such as completely to ex-
clude it, These questions I apprehend will be very few, and they will
be in the nature of an examination on the voire dire, t6 which course X
believe I am fully entitled.

My, Justice Bowen—~—Will you, Mr. Stuart, state the circumstances
which you econsider as entitling you to this examination, or ‘what you
propose to prove.

Mr. Stuart—1 intend to prove the existence of a private war—a war
against the North-West Company--and that in the prosecution of that
war this unfortunate individual at the bar who was in the service of that
company, fell into the hands of bis enemies, and ——

Atlorney-General.—1 really must interrupt my learned friend, for I
do not understand what he means by, a private war. Were it even
proved to have existed in the fullest sense my learned friend contends
for, it could not, certainly, be offered as any justification for a murder,
mor as a legal cause of influencing the mind of the prisonery

M. Stuert.—~T admit thot it is, and certainly ought to be, a matter
of regret, that such a war did exist, and it may hereafier be a suitable
enquiry why it was not prevented; but, at present, we have nothing
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0 do with thet. T will prove, by the most positive testimony, that a
private war did exist, and that, in its progress, the Prisoner fell into
the hands of the party belonging to the Earl of Selkirk. = This party was
in reality a military force, who had already captured, and were then
retaining, by force of arms, the principal station of the North-West
Company. I say that.it was -a military force, because it :was provided
with every thing that would constitute it one, arms, accoutrements,
ammugition, cannon, in short, equipments of every description. It
was composed chiefly of men who had been trained to war; they had
been soldiers in the regular army. The witness now in the box was at
their head, and he tells us, that he is at this moment a balf-pay officer
of the Regiment De Meurca. This force was in the pay of the private
prosecutor in this case, raised and equipped at his own expence to pro-
mote his own views of private advantage, and the witness now in the
box had the command of this military force, or rather, from its illega-
lity. this armed banditti. I remark again, that it is not now a gquestion
whether this was a legal or an illegal force; whether it is not extraor-
dinary, that, with his elevation of rank, the private prosecutor should,
in the promotion of schemes of secular advantage, the gratification of
inordinate ambition, or to accelerate the destruction of a commercial
rival, have not only forgotten what was due to those laws which his
rank enabled him to assist in enacting, but actually have put himself
at the head of a force to levy war, at his will and pleasure, against
those, whose only crime was, that, in the peaceable pursuit of a lawful
commerce, they‘interfered with his gigantic, and, perhaps, equally vi-
sionary, prospect of an exclusive sovereignty over an immense and
scarcely explored country; or, whether it iz not to be lamented that
the government either did not possess, or did not exert, a power ade-
quate to the prevention of this private war; all we have to do with at
present is the fact, that it did exist, and the consequences of its so ex-
isting. The causes which originally led to it, the means by which it
was supported, and the reasons for which it was not, or could not, be
prevented, are topics for discassion probably in another place; but most
certainly at another time,

Atiorney-General—The statement of my learned friend is certainly
one that completely surprises me. Asto pri;ate war, I really know
of no such thing, nor can it, according to my opinion, exist. If the
statement I allude to is founded on fact, it con:titutes the crime of high
treason ; but, surely, the gentleman does not consider an accusation of
high-treason, though susceptible of the clearest proof, can be admitted
as'exculpatory evidence on a charge of murder.

{The Chief Justice expressed his astonishment that it could for a mo-
G
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ment be thought necessary on the defence, to exhikit an unqualified al-
legation of high treason, against a number of persons of whom the Court
were bound to know nothing.

The Solicitor-General said, that the officers of the Crown could not,
from any apprehension of the effect it might have, be at all times anxi-
ous to exclude the proposed evidence, though, perhaps, it might be a
consideration how far it was right to permit a witness, “illo is certainly
under the protection of the Court, to be exposed or made liable to ac-
cuse himself, by his evidence in a Court of Justice, of high treason.~—
To which

The Chief Justice most pointedly observed, that, it could not for a
moment be supposed that a witness, whom, by every obligation of duty
and office, the Court were bound to protect, would be allowed to im-
plicate himeelf, by admitting that he has been guilty of high treason.

The Solicitor-General remarked, that, if, at-the time of making this
confession, the prisoner was in a state of illegal duress, the result must be
that the confsesion must fall through; but it was a most extraordinary
and novel proposition to say, that this private war, if it did unfortunately
exist between these two companies, should be given in evidence, as a
reason on an indictment for murder, against réceiving a confession made
by the accused. He concurred with the Attorney-General that, if its
existence were proved, the law would denominate it high treason, and
punish it as such.

The Chief Justice siated, that any course of examination, which
had for its tendency to draw facts from Captain D’Orsonnens, bearing
ever so remotely on the case, might be pursued. If it was thought pro-
per to enquire whether, at the time of making his confession, the Priso-
ner was in a state of duress, it is a question that must be answered ; but,
il the nature of the restraint should be investigated, this witness may be
in a situation that he cannot be cowpelled to answer (I do not say that
he is, far from it) any questions on that point. If it should in any way
affect himself he certainly may refuse to answer, and we shall protect
him in his resolution«  His Honour added that, it ecould not be expected
that Captain D’Qrsonnens should prove that De Reinhard was a priso-
ner of war, because, if he did, it might involve himself, and repeated his
astonishment at the broad unqualified way in which the war and Captain
D’Orsonnens had been spoken of.

Mpr. Stuart did not want Captain D’Orsonnens to prove that he made
this unfortunate man a prisoner. That this force was headed by him,
and raised and paid by the Earl of Selkirk, for the purpose of overturn-
ing his commercial rivals, was a matter of such public notoriety that
there could be no dificulty in adducing testimony to substantiate it.—
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MMr. Stoart again, in-energetic langnage, adverted to the attack made
upon persons not; before the Court, and concluded, that were it even
admitted that his confession ought 1o be pnt on their Honours’ notes, it
should be confined to that part which strictly relates to the charge laid
in the indictment against him, and that the witness ought not 1o be per-
mitted to relate any part of the conversation, not immediately bearing .
upon the question of the guilt or innocence of the prisnrer,
Mr. Gale—1I would humbly submit to the Court that

M. Stugrt and Mr, Vanfelson.—~Mr. Gale is not, assuredly, going
to address the Court.

 Mr.Gale.—As Amicus Curie I certainly must beg permission, and,

conceive it being a very customary practice, .1 shall be allowed to offer
a few words. The impropriety of traducing characters will be freely
admitted, but, I think, it bas been but little avoided by those who
complain of being attacked. As Amicus Curie I conceive, relative to
the confession, a part certainly ought not to be received ; but that, if
admitted at all, it must be admitted as a whole. Relative to the Earl
of Selkirk, having a perfect knowledge of the steps he has taken, and of
the motives which actuated his conduct, I confidently affirm, that no
man, disposed to act with any degree of honour, could do any other
way than take the measares he did. All he has done has been in the
upright and conscientious, but fearless, execution of his duty as a ma-
gistrate, Having had the honour to be employed on various occasions
as leading counsel on behalf of the Ear! of Selkirk, I feel it my duty to
protect his character when I hear it attacked, and, more particularly,
as no circumstance in the case renders it at all necessary that it should
be adverted to.

Chief Justice Sewell—1 feel it my bounden duty to interpose, and
beg of you gentlemen, to let no warmth of feeling, though dictated by a
gense of professional duty, added perhaps to personal esteem, lead us in-
to forgetfulness. We also know the parties individually, and privately
respect them all; but here T know nobody, God forbid that I should.~
Whilst sitting here, I have, in conjunction with my learned brother at
my side, a duty, a serious and-bounden duty to perform, that of admin-
istering with fairness and impartiality, strict justice to all parties that
enter this Court. The Crown and the Prisoner are entitled to this
strict justice from us, and according to the light we have cach shall
have it. We have no other aim than to secure to each party, the public
prosecution on the one hand, and the defendant ou the other, the full-
est advantages afforded to them by the law, and to the counsel on both

-sides we are disposed to preserve their privileges to the utmost extent,
In the various applications which have been made to the Court, what-
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ever has been granied either to the Crown or to the Prisoner, has heen
given because in our consciences we believed them entit!ed to it. The
abstract question between the Crown and the Pl'?sonélf,'is this, has he or
has he not been guilty of the crime of which he is accused ? Every thing
connected with this question has a right to be brought forward, but I
do not see the most remote connection or bearing upon-this abstract
question in the state of the Indian Country, or that it ¢an - furnish evi-
dence to invalidate a confession of the crime of ‘murder; nor ¢an there
be the least necessity for referring to the conduet of persons not before
the Court, on the one side or on the other, I repeat to you, gentlemen,
the charge is a charge of murder; that is the question between the
Crown and the Prisoner, and in ascertaining his guilt or his innocence,
let the law take its course fairly, purely, and honourably. It is our an-
xiety that it should do so, and we trust that the ends of justice will be
attained without deviating into a course that cannot tend to do us any
credit in the eyes of the world.

Mr. Stoart regretted that any thing should bave fallen from him
calculated to excite a warmth of feeling that called for the interference
of the Court; but (said Mr. Stuart,) the life of that man is put into my
hands, in conjunction with my learned friends, and I feel I cannot do
justice to him without proving the state of the country, as I ‘shall then
shew, that this pretended confession was made under circumstances of
restraint and fear, and coming, in the words of M’Nally, page 43, * in
so questionable a shape that it must be rejected.”

Mr. Justice Bowen feared that he had been the innocent cause of
this misunderstanding by acking a question: in reply to which, difficul-
ties had been stated, which he imagined would never occur, for even ad-
mitting that apprehension existed, as one unlawful act could not be set
up as a justification of another, so neither could apprehension of conse-
quences that might result from an illegal act, be received as a reason for
rejecting the confession,

Mr. Stuart.—1t is one thing for an illegal act to be commitied in
the lower-town of Quebec—and another for it to be committed in the
Indian Territory, where there was no law but the will of the private
prosecutor, and where all who did pot submit to his authority, were
treated as rebels and traitors. We know if this had been done in Que-
bec, the remedy was at hand ; an appeal to the law would have jmme-
diately set him at liberty ; but to whom, when in the power of the pri-
vate prosecutor, was he to apply for redress? I am sorry to affect the
feelings, unnecessarily, of any man, but I cannot helpit. In the per-,
formance of my duty, no consideration of rank or consequence can for
A moment restrain thoee observations which I feel myself eompelled fo
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wmake. T cannot, from motives of delicacy to any man, however high
‘his'rank, consent to any course that might have a tendency to sacrifice
the interests of the Prisoner, whose. life indeed is the stake we are en-
deavouring to préserve. By proving the state of the country, we think
we shall‘ prevent the pretended confession from going to the Jury, or
shoutd your Honours permit it 1o-go to them, that they will, in theiexer-
#ise of a sound discretion, consider the cipcumstances under which it was
dbtained to be such as to warrant them in giving noeredit to it.  Twill,
with:permission of the Court, proceediwitli my questions—and ¥ shall

' first ask, hiad Fort William been ‘capiured by Lord Selkirk before you
saw the Prisoner;, De Reinhard,at.Fort Lac la Pluie; and when was it
20 captured? i Do . 5oL
- Captain D*Qrsonnens.—No ;3 but Y.ord Selkirk took possession.of - it
on the thirteenth of August.

[Mr. Stuart’s next question being to the manneriin which the fart
was taken possession of, the Chief Justice remarked, that he had taken
the last answer down merely as a fact, bot, if Mr. Staarts intended to
follow it up, and to prove how it was taken possession.of, he thought,
in justice to the witness, he ouglit to strike it out, and he should do so.

Mr. Stuart diselaimed any wish to ask this witness any question that
would implicate him by answering, but conceived that he. had a right
to prove that Fort William was captured, and to go on and shew:that
it was retained forcible possession of, and, from that circurnstance>com-
bined with others, as the prisoner was under that restraint which the
clemency of English law deems sufficient to exclude a -confession from
being received as an evidence of guilt. He referred again to Macnally,
rule 9th, page 43.]

Chief Justice Sewell~—If I understand you, it isintended, by an exam-
ination in the nature of one on the voire dire to prove, that, by a military
or armed force, Fort William was taken possession éf, and to follow
up that by evidence of a similar taking of the Fort of Lac la Pluie, and
thence to infer that the confession, offered on the part of the Crown,
ought not to be permitted to go to the Jury, because it was extorted by
the restraint which the Prisoner was subject to. 1 apprehend ihat these
will be found too remote circumstances to invalidate the confession,
and, particularly, asit stands at present in evidence, that possession
was not taken of Fort Lac la Pluie, till after he had made it, and was
50 taken in consequenee of information which he associated with his
confession.

Mr. Stuart.~—~X must still, with great submission to the Court, con-
tend that the doctrine on which I rely, for the exclusion of this pretended
confession, is correct, and is sanctioned by authorities equally respecta-
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‘

ble as numerous. The rule in Macenally, which I just now submitied to
the Court, is supported by Gilbert on Evidence, page 137, ** these rules
reflect the brightest lustre on the principles of the English law, which
benignly considers that the human mind, under the préssure of calamity,
is easily seduced, and liable in the alarm of danger to acknowledge, in-
diseriminately, a falsehood or a truth, as different agitations may pre-
vail.” . What gan be more applicable to the present case,’ for, il even it
were contended that the circumstances ought not to have bad that effect,
were they not such as might easily be supposed to produce the state of
mind which is described as leading, indiscriminately, * from the alarm
of danger” to.the * admission. of either'faisehiood or truth, as diffrrent
agitations prevailed.” 'This able writer goes on to exhibit, in langnage
equally forcible,. the reason upon which-this humane construction of law
is founded, therefore, he adds, ** a confession, whether- made:upon an
official examination or-in discourse with. private persons, which is ob-
tained from a defendant by the impression of hope or. fear, however slight
the emotion may be planted, is not adiissible evidence.  For the law
will not suffer a-prisoner to be made the defuded instrument of bis own
eonviction.” . Having thus sct forth the rule and descanted on its pro-
priety he subjoins an iliustration of its wisdom in these words ** the wis-
dom of thig doetrine was fully illustrated in a case at Glocester. Three
men were tried for the murder of Mr. Harrison at Cambden, and one
of them, :under a promise of pardon, confessed himsel{ guilty of the fact.
The confession, therefore, was not given against bim, and a few years
after it appeared that Harrison was alive (M. S. note cited in Leache’s
Cr. Ca. 2d. edit. 223--3d edit. 298.) Mr. Phillips in bis Treatise on
Evidence maiuntains the same doctrine, after staling in sect. 5th, page
81, the weight of a voluntary confession, he describes the circumstances
that-are necessary to justify its admission against a prisoner, * But the
confession must be voluntary, not obtained by improper influence, nor
drawn from the prisoner by means of a threat or promise, for, however
slight the promise or threat may have been, a confession so obtained
cannot be received in evidence, on account of the uncertainty ard doubt,
whether it was not made rather from a motive of fear or of interest than
from a sense of guilt.”

| The Chief Justice observed, that facts which immediately surroun-
ded the case might be proved, whether they onght or ought not to Lave
produced the effects which followed them was another qoestion, but the
facts themselves they had a right to lay before the Jury, because they
might account satisfuctorily for the effects. Thus if proved that the
Prisoner was suddenly taken possession of by a body of armed men, and
under fear of consequences, was induced to make a confession, though it
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might not, from its being an illegal restraint, set the confession aside,
20 as to prevent it from going.to the Jury, yet it might form a sotid
ground for examination with them as {o what degree of credit was due
toit. But (he added) remote events such as the captore of a Tort at a
distance of prohably a hundred leagies, or circumstanées not'bearirg im«
mediately on the question which the indictment brings before the Court
I certainly consider you are not entitled to godnto. o

Mr. Justice Bowen intimating his acquiescence in these opinions of 7
his Honour the Chief Justice—

Mr. Stuart observed, then I will narrow my questions so as to meet
the decision of the Court, and commenced his examination on the voire dire.]

Mr. Stuart.—Did you go into the Indian couniry, or to Lac la Pluie,
in a civil or military capacity at the time you have mentioned ?

Cuptain I’Orsonnens.—1L proceeded to Lake la Pluie in October,
1816, as a simple individual, and not in a military capacity.

M. Stuart.~How many persons were there under your charge ?

Caplain D*Orsonnens.—Seventeen colonists, discharged men of the
reziments of Glengary, Meuron, and. Watteville, destined for Red Ri-
ver; and, also, eighteen Canadians, voyageurs, in the service of the
Hudson’s Bay.

Mr. Stuart—Did you stop at Lake Ia Pluie, and why ?

Captain D’Orsonnens.—We stopped at Lake la Pluie in consequence
of the information which I had received from De Reinhard of the danger
which awaited us in the River Winnipic.

Mr. Stuart.—These people were they armed, and was it with hunt-
ing guns, or with American guns?

Caplain D’Orsonnens—The colonists were armed, some with hunt-
ing guns, and some with small American guns; the Canadians were not
armed,

Mr. Stuart.~—And, as it was your intention to proceed to Red River,
you had no intention of taking the fort-at Lake la Pluie?

Captain D’Orsonnens—My orders were to proceed to Red River if

T could, and, if not, to build a house at the Portage of Lake la Pluie.
Assuredly, T had not any intention of taking the fort of Lake la Pluie,

Mr. Stuart.—And you considered yourself as a simple individual,
without any military command or authority ? '

Captain D’Orsonnens.—1I was a simple individual. I wasnot there
with any military command whatever, and I do not remember having
given orders to any one, excepting to my colonists and Canadians.

My, Stuart —Yon did not give any order excepting to the colonists?
nor any as * the chief of the advanced guard of an army.”

Capiain D’Orsonnens.~-L was not there as the chief of the advanced
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giard of any army, I was the chief of & party of voyageurs, in the
Hudson’s Bay service, and there was no order issued by me but to my
colonists and voyageurs, excepting one direcied to.Mr. Dease, and that
was with his own consent.

Mr. Stuart.— At what time and how did you issue that?

Captain D’Orsonnens~—I represented to Mr. Dease the danger to
which we should be exposed, if the Métifs came, and I demanded of him
to lodge us in the fort, offering at the same time even to pay him a rent,
He refused me, saying, that it was impossible; and I then, as a measure
of precaution, demanded the arms and ammunition. The exigency of
the circumstances obliged me to make this demand, and I represented it
in that way to Mr. Dease. Mr. Dease delivered the arms and ammuni-
tion to me, and I drew up a receipt for them, in the terms which he dic-
tated to me, for bis justification.

Mr. Stuart —This receipt how did you sign it?

Captain D'Orsonnens.—1 signed it ** Captain D’Orsonnens, com-
manding the advanced gunard of Hudson’s Bay voyageurs.”

[The Attorney-General objected, that although in the latitude al-
lowed in cross-examination, this course might perhaps be aditted, it
had nothing to do with an examination on the voire dire; to which My.
Stuart veplied, that, without deviating at all from the rules which gov-
ern an examination on the voire dire, he had uvearly shut out this pre-
tended confession, by shewing that the Prisoner was under constraint,
and that of the most arbitrary kind.

The Attorney-General rejoined, that all this took place in conses
quence of information given by the Prisoner at the time he made his
confession. Was not that the case captain D’Crsonnens ?]

Captain I’Orsonnens.—De Reinhard’s declaration was made on the
third of October, and I received the arms on the sixth; auad it was in
eonsequence of the information I got from bim, that I demanded them,

Mr. Stuart.—How did you sign the receipt ?

Chief Justice Sewell—1It is of no consequence how it was signed, it
sould not influence his confession.

MMr. Stuar!.—His answer might, perhaps, affect his credibility, as we
shall, on his cross-examination, shew, tbat all this resulted from the pri-
vate war, which I shall then demonstrate did exist between these com-
mercial rivals.

Ezamination resumed by the Altorney-Gereral,

Caplain D’Orsonnens.~~When T held the conversation with De Rein-
bard, be was not a prisoner; I explained to him how much I was ve -
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ed to find myself in such diffculties. He kitew before making his decla-
ration, that I was only a simple individual, (simple individu.) He
told me that he had been sent in August, by Mr. Archibald Norman
M’Leod, in the capacity of constable, with a warrant to arrest one Ow=
en Keveny, and that be had taken him prisoner and carried him to Bas
de la Riviére. That some days afterwards a council was held, at which
were present Mr; Alexander M?Donell, Mr. Archibald M’Lellan, Jo-
seph Cadotte, Cuthbert Grant, and several other Métifs, whose names X
have forgotten: De Reinhard told me kie was present (not as one of the
council) and that it was resolved, that Keveny was a man of too great
consequence, and that he ought to be killed, but not there among the
Indians; and that be had in consequence been sent in a canoe to Lake
la Pluie; That by dint of the solicitations of a man named Mainville,
who had consented to kill him, he (De Reinhard,) agreed to see that
Mainville did do it: Being come to a place called the Dalles in the
River Winnipi¢, Xeveny required to go on shore, which De Reinhard
granted, and when Keveny came to re<embark, he (De Reinhard,) said
that it was the proper time. Mainville immediately discharged his
gun and wounded him in the neck, when, as an act of bumanity, seeing
that he could not live, he run his sword twice through kis body to prevent
him from suffering, and according to all he had heard from his masters,
(bourgeois,) he was in the belief that e would have done a meritorious
act even had he killed him himself, and that he should have done the
same to any other Englishman, having, at a council of war some time
before, heard the Indians solicited to make war upon the colonists and
the English of Red River, whom he considered as enemies to govern-
ment from the representations of Mr. M’Leod. I was not 2 magistrate
snd I have no knowlédge that the Prisoner’s declaration was taken by
a magistrate, or any how, in writing. I have not received any pay
from any person gince the regiment has been disbanded, except from his
Majesty ; but besides that, X possess my own income-rents, paid to me
by the Swiss,~-De Reinbard described Keveny to me as a handsome
'young man, tall, with light hair, inclining to red. He likewise told me
that they dragged his body some distance along the beach and left it
there ; and of his effects, that he: (De Reinhard,) had given a part to
some, and a part to others, and kept a part himself, amongst which was
his writing desk. He told me that he looked upon him as most certain-
1y dead—for being mortally wounded, to save him a few moments of
pain he (De Reinhard) had run his sword through his body. He also
told me that his body had been left quite naked, having been stripped
even to his shirt.
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Cross-cxamination conducled by Mr, Stuart,

Captain D’Orsonnens—I left Montireal on the 27th of May, 1816,
with eight men, formerly Meurons, engaged as voyageurs to Kingston,
and fourteen, sixteen, or more men, formerly Wattevilles. At King-
ston we were joined by Captain Matthey, Mr. Graffenreith, and Lieu~
tenant Fauche, with fifty or sixty, and the whole number might then
amount to eighty or ninety men. Fort William was in the occupation
of my Lord Selkirk and his people at the time I had the conversation
with the Prisoner already mentioned, Al these men, those with me,
in the first instance, and the others, were engaged under the direction
and in the name of my Lord Selkirk, and of the Hudson’s Bay Com-
pany, to undertake the voyage to Red River, and to take lands there
if they desired it, or, if not, to return to Europe by Hudson’s Bay. I
never received any money from my Lord Selkirk, nor from ihe Hud-
son’s Bay Company, and I do not mean to receive any. We had can-
non, (but not any mounted, mor any tackle) (gremens) intended for the
defence of the colony, and (as I believe) to replace vther cannon which
had been stolen the year before. I have no personal knowledge that
these eannon were stolen, but I believe they were.

Mr. Stuart.—This very answer demonstrates I should humbly submit
that we should be permitted to go into evidence of the general state of
the country, for, if not allowed to do so, the prisoner is deprived of his
principal ground of defence. I have no wish to enquire whether my
Lord Selkirk was right in taking possession of Fort William with an
armed force, and in pusbing his conquest to Fort Lac la Pluie, or whe-
ther the witness was not at the head of that army whieh took the ferts,
and whether the whole were or were not in the employ and pay of the
private prosecutor. I do not want to mention the name of my Lord
Selkirk in the examination, but, I do humbly contend, that every
thing material to the defence ought to be admitted. We consider that
we should be allewed to shew the general state of this unfortunate coun-
try torn to pieces by a war, emanating from a great commercial rivalry,
and bounded oy by the interest or ambition of those emgaged in the
conflict, but, from the peculiar situation of that country, involving
personally in its consequences all who, from any circumstance, were
found within its wide and extended range. Widely diffcrent is that im-
wense wilderness to a civilized country ;—an immense territory known,
in part only, to the fur-traders—in possession-of the aborigines, the na-
tive'lords of the soil—iracked only by the hunters in pursuit of the bea-
ver—with no habitation but the cabin of the Indian, except the posts
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which commercial enterprize has established, Widely different is a con.
fession made in a territory remote from every thing like the semblance
of magistrecy or judicial authority, where to be accused was to be cor-
victed; nay, to be suspected only was to be exposed to punishment, and
where the only avenue to the protection which the law afforded being in
the hands of the enemies this man—his enemies because they were at war
with his employers—was, therefore, closed against him ; different, indeed,
is a confession thus made, to one made in our police office, where it may
be reasonably esteemed, the disburdening a conseience troubled by a sense.
of guilt, there it may be only a self-aceusation under the hope of some
advantage. Mr. S. again referredio the case of -Harrison. 1f allowed to
prove the general state of the country I should demonstrate, perhaps, that
self-accusation was this prisoner’s oﬁly security for the preservation of life:
Nothing, after what I have witnessed of the lawless violence practised in
this unhappy country, can excite my astonishment, The preservation
of the interests, nay, the life of that man is entrusted to our hands, and
from no motive of delicacy to any individual, let his rank be ever so high
or elevated, will we consent to sacrifice the one or endanger the other.
In the discharge of professional duty, I dare not; whilst, as a man, ¥
should scorp it,

The Chief Justice enquired what effect this could have upon the
cage as it now stands. 'He should (he said) be sorry to prevent any
thing being adduced in defence of this unfortunate man, but there must
be shewn a connection between the charg&and evidence, which prima
facie did not appear to have the least bearing' upon the case, before it
could be admitted; for, supposing the whole substantiated, does the
state of the country alter or justify a deiiberate murder ?

Mr. Stuart.—1 am not arguing upon any of the circumstances X spe-
£ify ; they have been only mentioned as matters of public notoriety ; but
ihe point I have the honour to submit to the Court is, that this preten-
ded confession ought to go for nothing, as it was made at the time that
the Prisoner was in the possession of an armed. force, and, to substan-
tiate that fact, T wish to gointo the state of the country generally, as,
if permitted, X shall then shew that he was, although apparent]); free,
as actually a prisoner as if confined within the four walls of the common
gaol.

By, Justise Bowen briefly recapilylaled ihe points which Dir,S. had
stated he wished lo prove, and concluded his remarks thus—The circum-
stances of the country generally (although undoubtedly of a very pecu-
liar nature, and deeply to be regretted) appear lo me to be loo remole
a cause from which to infer that a man would not only confess himself
to be a participator in offences, but also accuse himself of murder, I
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fully agree with the opinions delivered by my learned brother the Chief
Justice, previous to the examination on the voire dire, that the circum-
stances were too remote, as they appear at present, to prevent the con-
fession being received, and submitted to the Jury,

Mr. Stuart expressed himself rather glad of the decision of the Court,
as it would afford him an opportunity of putting the questions, and of
having a formal objection made to them, and, by that means, of ob-
taining a solemn decision of the Court. After its opipion, intimated
Jjust now, T shall only as matters of fact (said Mr. S.) I presume be per-
mitted to shew that Fort William was taken possession of by an armed
force, and prove that, previous to the confession, the fort of Lac la Pluie
had been taken possession of by Captain D'Orsonnens. If I establish
the fact that Fort William being taken was in the knowledge of the
prisaner, I consider that the res gesia of the affair is settled ; for the in-
fluence upon his mind must necessarily have been stronger when he wit-
nessed a small division of that force, detached from the main bod'y, to
pursue the same course at the fort of Lac la Plaie, which had previously
put them into possession of Fort William. The moment they took pos-
session of Fort William I consider that they had a complete command
of the country and all who were within its boundaries were subject to
their will, to which any opposition was completely unavailing, as it
must be nugatory. These facts, I presume, I shalf be permitted to
prove; I purpose simply putting one or two questions, which, I trust,
we shall be able to satisfy the Court are questions essential to our de-
fence, and such as we are entitled to put. My questions will be ¢ whe-
ther Fort William was not taken possession of or captured by persons in
the service of the Hudson’s Bay Company previous to the pretended con-
fession of De Reinhard, and that to De Reinhard’s knowledge ;” aﬁd
¢ whether the fort of Lac la Pluie was not also taken by persons in the
service of the Hudson’s Bay Company previous to the said confession 22

The Attorney-General intimating that he objecled to the questions, the
Court wus ordered to be adjourned till Monday the 25th May, ot eight
e'clock, A, M. ' l
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Saturiay, 25th May, 1818,
COURT PRESENT AS ON SATURDAY.

The Jury having been galled, and found to be present, the Attorneys.
General wns commencing his observations when the Chief Justice suggested
that Mr. Stuart had better be heard in the affirmative. The Attorney-Ges
veral stated that the objection coming from the Crown officers he conceired
the more regular way would be to aljow Mr. Stuart lo reply to them. My,
Stuart ezpréssed a wish to state the grounds on which he conceived himself
ontitled lo put the questions, adding, that, unless permitted to do so, the
Crown officers could not know the purpose for which they were put.

Attorney-General.—1T object to the questions being put at all ; the
motive for putting them is sufficiently apparent from the questions
themselves. They are * whether For! William was not captured by per-
** sons in the service of the Hudson’s Bay Company, previous o the con~
¢ fession of the prisonei, and that to his knowledge,”” and also, ¢ whether
¢ the fort of Lac lu Pluie was not also taken by pe(;sons in the service of the
¢ Hudson’s Bay Company, previous o the said confession?”  If they were
so even, it would not, in point of law, invalidate this confession, for there
gre only two circumstances which can destroy the evidence of a confes-
sion, namely, that promises, or menaces, were made use of {o obtain it.
Now a mere knowledge of the fact that Fort William had been taken
can not certainly operate gither asthe one or the other. I humbly con-
tend, and consider it unpecessary to detain the Court to support the pro-
position by afgument, that nothipg but » promise of reward or advan-
tage, or a menace of punishment, is sufficient to destroy a confession.
For a moment admitting it to be a fagt, that the fort was taken and
kept possession of, in the manper stated by my learned friend, it is not
exactly apparent how szxgh a circumstange is to operate io preclude a
confession heing good evidence. I submit two points only have that
power, promises or menaces being resorted to to obtsin it.

Soligitor-General.~—1 shall make my objections rather more general
than my learned friend the Attorney-General has done, but without
Arespassing long upon the time of the Court, And if I should be able

"t0 cut down a long chain of testimony which I perceive my learned
friends are desirous to introduce, and whick I think I shall be able to
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atisfy your Honours, is in no way relevant, I truct it will be occupying
a few minutes in a way that may bereafter save hours. The proposition
appears to me to resolve itself jnto two questions: first, Whether the
Prisoner was acluelly in a state of confinement, in a state of actual im-
prisonment, at the time of making the confession, and necessarily under
fear ; or, second, Whether, from the state of the country, owing to a
system of unlawful 'warfare, he was under constructive resiraint, and from
that circumstance, under the impulse of fedr, so as to extort from him a
confession. In proof of the existence of this uhlawful warfare, it is pro-
posed to prove that Fort William was takea. But my learned friends
do not propose to prove this as an jsolated fact, jt is intended only to
form the introduction, or ground work, to a long chain of testimony,
which my learned friends are desirous should go to the Jury. I there-
fore oppose the admission of the introductory testimony, though it isa
Jact, begause it is a fact no way bearing upon the case, and jptended only
to pave the way to a history that will consume a great deal of our tjme,
and to no end, because it cannot be brought to bear at all upon the
charge against the Prisoner, who now stands at the bar to answer to a
charge of murder.-—The points for your honours consideration, I consi»
der to be two—Whether the Prisoner was in absolute custody, and also
in a state of fear, and secondly, if not in actual confinement, whether the
state of the country were such, that a eonstructive restraint operated
on his mind to such an extent, as to induce a fear that shall be consider-
ed as an adequate reason for rejecting this testimony./ With respect to
the first, what does captain D*Orsonnens say ? He answers positively
that he was not, that the fort of Lac la Pluie was not taken possession
of, at least that it was not at that time, but that in point of fact, the
Priconer was as free as I am at this moment. But, if he had been in
custody, I contend that it would not be sufficient to invalidate the con-
fession made. Do we not daily see. confessions made by persons is cus-
tody ? Confessions made in our police-office by persons with a constable
at their elbow ? but is that ever adduced as an evidence against the va-
lidity of the confession ? most certainly not, This part of the subject I
consider to be completely answered, and that the objection maust fail,
On that branch of the objection, which is founded on the unfortunate
state of the country, the doctrine of my learned friend, the Attorney-
General, I consider to be perfectly correct, that it is only a direct pro-
mise, or a threat, that can destroy a confession, and I perfectly agree
with that opinion, and consider it as unanswerable in law. I might
perhaps be disposed to admit that, if by legal or illegal restraint, a con-
fession was extorted, though no direct promise or menace was apparent,
that jt might perhaps be a subject of fair consideration to go to the Ju-
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7y, for them to say whether or not the confession had been made wnder
circumstances of imprisenment or restraint that entitled it to no credit.
I do not know whether in admitting even this, I am not going too far,
but it cannot, at all events, apply to the present case, for there are no
such circumstanees proved ; the evidence goes direetly to contradict it,
for captain D’Orsonnens says expressly, that he was not in eonfinement
or duress of any kind, If any thing of the kind did exist, it must be
most clearly proved; and it is incumbent on the Prisoner most distimet-
1y to shew the circumstances to be of a nature so stromg, that they ac-
tually led him to accuse himself of crime, to escape from the dangers
with witiech be was surrounded, and which threatened to destroy him.—
Bat the circumstance of restraint alone, could it be admitted to have ex~
isted, is not of itself sufficient to object to a confession. Your Honoues
will recollect a ¢ase much stronger than any that have been hinted at
here, whick existed not long ago in England, that of restraint by a mi-
litary force, which the intemiperanee of misguided persons rendered it
necessary, by way of precaution, to employ. In that time of tumult, 2
man in the commission of exeesses was immediately seized by a party of
dragoons, examined before a magistrate, or the secretary of state, or the
privy council, and his examinations made evidence against him on his
trial. X am aware that it may be objected that this was a legal, though
an imposing force, and that any confesston made under its fear, was ad-
missible—because it was created by a legal body opposing an illegal
force, But your Honours will see immediately that this argument tells
just the other way, for he had no right to suppose that he would be con-
fined if he &id net confess. He was not invited even to confess. Ife
defendant is permitted to say that he-made a confession because he was
afraid of going to jail, I am apprehensive we shall never have a confes-
sion read. What is the common practice in London ? A man commits
some offence, a nocturnal one for instance, he is taken up, carried to a
wateh-heuse, or lodged in the compter, if the cireumstance occurs in the
city, till the morning, when he is taken before a magistrate, or the sit-
ting alderman, as the case may be. Having for some time before, and
then remaining under restraint from the custody of the law, he confesses
his guilt from some motive or other, perhaps, if others have been con-
cerned with him in the infraction of the law, {from a hope of being ve-
ceived as a witness on the part of the Crown. On his trial his own
confession is produced against him. No donbt, having misled himself
in his expectation of being received as » witness for the Crown, he
would be glad, on his trial at the Old Bailey, when his conlession is
produeed in evidenee against him, to objeet to its being received, and
would assign, as my learned friends do on the present occasior, that at
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the timé of making it he was in a state of duress, and was afraid of the
consequences, or in other words was afraid he would be sent to jail.—
But we all know that would not prevent the confession from being re-
ceived, because he must most distinetly shew, that he was not only in
duress, but that his imprisonment was used to serew out of him a con-
fession. Neither can the Privoner at the bar be allowed, on the other
hand, to plead that be thought it might be fo his advantage to confess,
and that therefore he made his confession. The anawer to that is, if he
did think so, he lras thought érroneously, and his erroneous conclusion
¢annot invalidate a substantial eonfession: In answer to that part of the
argument which we have before heard, relative to the nature of the du-
ress under which the Prisoner alleges he suffered, and the operation of it
on his mind, we make the same observation, that, if even true, it fur-
nishes no objection to the reception of his ¢onfessions It is merely an
erroneous conclusion of his own mind, and we add further, that as there
is always redress for an llegal act, it is quite impossible that he can be
permitted to allege that he was apprehensive of his personal safety at
the time of making it, and that therefore, the confession ought to be set
aside. His thoughts as to the consequences of what, (if it existed,) was
an illegal restraint, cannot certainly exclude the testimony we offer as
to his confession. We think it wrong that our learned friends should be
allowed to go into proof of what, in their own words, is denominated a
private warfare; because supposing indeed that they proved its exist-
ence, is could not, for many, very many, reasons, and among them, for
those X have had the honour to submit to the Court, be received, either
in justification of the act charged against the Prisoner at the bar; (for
which purpose my learned frierds would not think of presenting it,) nor
(as L submit to the Court,) to invalidate the testimony of the Prisoner’s
confession, already before the Court, and which we propose, if permitted
by your Honours, to strengthen by various other witnesses. I think it
tnneeessary to offer additional arguments, indeed T ought to apologise
to your Honours for the length at which I have oecupied the time of the
Court,

MMr. Stuart.—The question now in argument before the Court, is ene
of infinite importance to the Prisoner, being in effect no less than whe-
ther he is to be permitted to exhibit a defence or not; for, if not per-
mitted, either by cross-examination of the witnesses on the part of the
Crown, or by the testimony of those we have to produce on the defence,
to bring before the Court and the Jury the situation of the country de-
nominated the Indian territory, he is, in point of fact, excluded from
his principal defence ; and what period is so proper as the moment when
a pretended confession is attempted to be introduced as evidence against
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the prisoner ? T ask, what time is so proper as this moment, to bring bes
fore the Court and Jury those circumstances, which, if the confession
¢ven should bave been made, as is related by the witness now under exa-
mination, would immediately shut it out as completely inadmissible evi-
dence against him, from their producing a constraint incompatible with
that freedom which the wisdom and humanity of the law, unite in de-
claring absolutely necessary and indispensable to the validity of a con-
fession. In producing these circumstances it is imapossible not to touch
upon the difficulties which unfortunately existed between the Hudson’s
Bay Company and the Earl of Selkirk, on the one hand, and the North«
‘West Company on the other, In so doing, however, I shall most stus
diously avoid introducing any thing calculated to excite the feelings of
any person, and shall refrain from mentioning the name of the private
prosecutor, or any other persons who may be supposed to be interested
on the other side of the question, excepting when, in detailing matters
of public notoriety, it is completely unavoidable. Xt isa matter of pub-
lic notoriety, which it is indispensably necessary to prove, tha! un armed
force, under the orders, and in the pey, of the Earl of Selkirk, took pose
session of Fort William by Force. I do not want the witness to ac-
knowledge that he was at the hcad of that force, as I shall prove it by
other testimony. All I shall question kim to, will be the general state
of the country.

Aitorney:General.—I am compelled to interrupt the learned gentle-
man: The course he is pursuing is that of an address to the Jury, which
certainly cannot be permitted, nor do X consider that the circumstances
stated are any way relevant to the case before the Court,

Chicf Fustice Sewell,—1 certainly wish Mr. Stuart to confine himself
strictly to points which, according to the acknowledged and established
rules laid down to regulate the admission of testimony, he is entitled to
insist upon offering, and we are bound to receive. I repeat to you,
geutlemen, that the Court are equally sensible with yourseives, that a
variety of difficulties distinguish this from ordinary cases, but there are
none that vender it either necessary or expedient to depart from every
acknowledged principle upon which criminal proceedings are uniformly
conducted, I do sincerely hope that the gentlemen on both sides will
shape their course in that way, and should any point arise, involving in
it a difference of opinion, the Court will enforce that exposition of the
law which it is their duty, according to the best of their judgments, to
furnish. Perhaps it is impossible strictly to confine gentlemen on a case
like this—it may be inconvenient, and even unfavourable to one or other
of the partics, parties equally entitled to the protection of the Court,

X
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pat I do not see that it can be entirely avoided—indeed on cross-examiv
nation at all times considerable latitude is allowed.

Attorney-General—If the Jury were permitted to withdraw, T should
ot object to the argumrent heing pursued, as it was not from eny ap-
prehension that eventually it will at all weaken the ease on the part of
fhe Crown, that I interrupted, but because it is not relevant to the mat-
ter under our consideration, and my learned friend’s argument being inc
fact aw address o the Jury, their minds might, by his eloquence, be
led away from what really forms the only subject for their eonsideration
and decision, namely, is, or is not, the Prisoner guilty of the crime
whereof he is aecused, and for which he is receiving his triad ?  If the
Jury can be allowed to withdraw, we are prepared to meet my learned
friend, otherwise we objeet to the course le is taking.

Chief Justice Sewell—The Jury unquestionably cannot be permitted
to retire. They are entitled to hear every point of law discussed, as
well as the evidence. Every thing must take place before them, that
they may form a corrcct opiuion.

M. Stugrt.—Y will, in submitting my arguwment to the Court, state
mothing that I do not mean to prove. b

Attorney-General—That T dure say, but that s the very objection
we wake. DMy learned friend is desirous to enter upon a long chain of
eircumstances, which (if true) do not at all bear upon this case, and
eannot in any way be made evidence, although they might, aided by
Ris talents, impress erroneously the minds of the Jury, and lead them
away from the only subject that ought to occupy their attention.

My, Stuart.—1I conceive I may state an outline of what I intend to
prove; for, unless L am permitted to do so, ¥ do not see how the officers
of the Crown can object, or the Court determine whether I am within
or beyond the pale of cross-examination. I haveno wishr to address the
Fury, because I know I cannot be permitted to do so, but I must, as )i
conceive, be allowed to state to the Court an outline of what I am de-
sirous of proving, and my reasons for believing that I am offering no-
thing inconsistent with the accustomed course of proceedings.

BMr, Justice Bowen.~-We sil here, 1 takeit, at the present moment,
10 decide whether the questions proposed and objected to are, or are not,
such as might be allowed to be put. The learned Crown officers have
Leen heard in support of their objections, and the counsel for the Priso-
ner are now desirous of answering them, and of evineing that they are
enfitled to put the questions. Perhaps, before the Court can satisfacto-
rily decide that »point, it is desirable clearly to comprehend the object of
the gentleman in proposing them. IfIunderstand the intention or de-
sign of these interrogatories, they are to commence a series of questions
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relative o a supposed duress of the prisoner at the time of making the
confession. This being proved, he expects the Court will decide that
the confession cannot be permitted to go to the Jury at all. Tt is our
peculiar province to decide upon the admissibility of testimony in the
Jfirst instance, but, when admitted, to the J ury alone belongs the power
of determining the credit that is due te it. The Court perhaps may be
assisted in forming its decision, if the supposed bearings of the testimony
which it is wished to introduce are pointed out.

My. Stuart.—I mean to prove, that an armed force, which this wit-
ness accompanied to Fort William, took possession of, and retained it
by force, against the inclinations of the North-West Company; and
that the partners and servants of that Company were arrested and sent
prisoners to Montreal, upon charges of having committed murders,
high treason, and a variety of other offences. I mean to prove that ihis
force, and particularly those who commanded it, represented that these
measures o_f' unpheard of outrage and violence were perpetrated under the
sanction of the government, to which it was represented the whole of
the North-West Company were rebels and traitors. I mean to prove,
that, in the prosecution of this system of lawless terror, adivision from
the same army captured and razed Fort Lac la Pluie, appropriating to
their own use the property, and ———

Chief Justice Sewell.—L must stop you there, Mr. Stuart: all that
iook place at Fort Lac la Pluie (and what it was we do not wish to
know) happened four days after the confession was made, and therelore
cannot be evidence.

Mr. Stuart,—From the peculiarity of the case, it is not absolutely
impossible but the effect mizht, even under these circumstances, have |
been produced, or I may, perhaps, prove this statement to be incorrect*

Chief Justice Sewell—That will be [air again—yon certainly are en-
titled to do that, but I cannot admit an action done four days before a
certain occurrence could, by possibility, be influenced thereby.

M. Stuart.—We further mean to prove, that it was at the time in
his knowledge that Fort William had been taken forcible possession of
by the Earl of Selkirk, and a force to all appearance of a military des-
cription, This force raised, equipped, and maintained, at the cost of the
Earl of Selkirk, and under the more immediate command of captain
P’Orsonnens, to whom it is said the confession was made, and who, at
ilie very moment he is represented to have received this confession, was
actually at the head of a division of that force, prepared to renew at
Lac la Pluie the scenes of Fort William. We intend to prove, that to
his knowledge the partners, clerks, and servants of the North-West
Company, were by this military force treated as rebels and traitors, and
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that this usurpation of authority was represented to be under the coun-
tenance of the government, that it was constantly held out that all whe
did not agree to the terms offered by this armed body, would be treated
as rebels and traitors, in corroboration of which it was urged that the
leading persons engaged in the commeree of the North-West Company
were sent to Montreal to be hanged. If we make out this case, what
effect can a confession have when resuiting from such circumstances? it
is the right of the Prisoner to shew, at any rate, every circumstance
which may make in his favour. But, quitting the line of argument I
have had the honour of submitting to the Court, let me solicit their at-
tention for a moment to the nature of the evidence, which, in a legal
point of view, is furnished by a confession. It is universally considered
by all writers on the nature of evidence as the weakest that can be ex-
hibited, although at first blush persons might suppose that it was the
strongest. Tn support of this doctrine I might advert to Blacksione
who, with his usual eloquence, in volume &, page 256, speaking of con-
fessions, says, * and indeed they are, even in cases of felony at the
s common law, the weakest and most suspicious of all testimony ; ever
“ liable to be obtained by artifice, false hopes, promises of favour, or
“ else menaces, seldom remembered accurately, or reported with gue
« precision, and incapable in their nature of being disproved by nega-
¢ tive evidence.” I might with confidence rely upon the single autho-
rity of the eminent judge I have cited, but the same doctrine is main-
tained by Mr. Justice Foster, and in terms peculiarly applicable to the
pretended confession upon which we are arguing, This humane and
Jearned judge, page 243, says, ‘ for hasty confessions made to persons
“ having no authority to examine, are the weakest and most suspicious
i of all evidence”” The very case that is this moment before the
Court; this pretended confession, how was it made? (admitting for
the sake of argument that every thing we have heard relative to it is
incapable of contradiction)—was it not a hasfy confession? to whom
was it made® to a person unquestionably having no anthority to take
a confession, and, from peculiar circumstances, exposing it to all that
suspicion which the learned judge describes, as the inseparable atten-
dant of confessions obtained  in a hasty manner by persons haviag no
* authority.” In assigning the reasons upon which the opinion I bhave
read is founded, he proceeds to state, * proof may be too easily pro-
‘ cured, words are often misrepresented, whether through ignorance,
* inattention, or malice, it mattereth not to the defendant, he is equally
¢ affected in either case, and they are extremely liable to misconstruc-
* tion”’——He adds to all this, what cannot fail to strike every person
as the distinguishing characteristic of the unfortunate situatipn of this
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defendant, * and withel this evidence is not, in the ordinary course
* of thingg, to be disproved by that negative sort of evidence by which
“ the proof of plain facts may be, and often is, confronted.” Tt is al-
most needless for me to urge that, if this sound opinion is correct and
applicable in cases which occur in the ordinary eourse of criminal juris-
prudence, that it applies itself with tenfold force to that at present be-
fore the Court. How, T might ask, is it possible to bring in this case
negative teslimony ? the difficalty would of itself amount to a prohibi-
tion. T might advert to a great number of cases in which the authori-
iies record erroneous convictions, arising from the exercise of extra-ju-
-dicial authority by persons having no qualifications, but my learned
friend who follows me, will have an opportunity of pointing them out,
‘The case of Harrison stands as a beacon on this subject, associated as it
is with others of a similar description, so {amiliar to every gentleman in
the law, that it would be trifling most unwarrantably with the time of
the Court, and the understanding of the Crown officers, to attempt to
refer to them. What weight then, T ask, can be anticipated to follow
such a confession? a confession loaded with all those suspicious circum-
stances, which the humane and enlightened judges to whom I have re-
* ferred, describe as the ordinary characteristics of confessions, but more
especially of * hasty ones to unauthorised persons,” and our own daily
experience, I was going to say, confirms the doctrine, that such confes-
sions are ‘‘ indeed, the weakest and most suspicious of all evidence.
Let me again draw your Honours attention to the circumstances under
which Fort William was captured, and the representations ciroulated
throughout the interior of that country by the captors, for purposes 106
glaring not to be immediataly appreciated. Let it be remembered that
the partners aud servants of the North-West Company had been sent
to Montreal for trial, upon charges which it was confidently asserted
would terminate in the whole of them being hung, and that all who did
not submit to this usurpation, masking itself by pretended authority
from the government, were to share a similar fate with the rebels and
traitors of Fort William. Tet it be remembered that a portion of this
force proceeded to Fort Lac la Pluie, under the command of the same
officer, and previous to the confession, (as I expect by the cross-examin-
ation of this very witness, to prove incontestibly,) arrested the Prigoner
at the bar. i

Solicitor-General—I presume that my learned friend will not be per-
mitted to lead a witness to convict himself of an offence, by which his
own safety might be endangered. )

Mr. Stugrt—Does my learned friend, the Solicitor-General, intend to
say, that I gannot <ift the accuracy of any siatement the witness may
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have made? for example, if Captain D’Orsonnens should, on his exami-
hation in chief, testify that De Reinhard was not in custody, may I not,
by cross-examination, sift whether that is the truth and the whole truth ?
If T may not, I have yet to learn in what cross-examination consists.
It is only by a most rigorous exercise of this right, appertaining in the
most extensive sense to prisoners, that we can expect to extract evi-
dence of events which occurred at « distance of twenty-five hundred
miles from any Court in which redress could be obtained for injury, and
the only averue even to that, in the hands of his enemies. Once in the
possession of Captain D’Orsonnens, or the Earl of Selkirk, in vain would
the Prisoner look for any relief, for where was the Coyrt to which he
could apply for his writ of habeas corpus? where the judge to whom he
could petition for the protection of the law, to have an examination in-
stituted whether the restraint he was suffering was a legal or an illegal
confinement ? When he heard of the outrageous violence committed at
Fort William, that his employers, those to whom he had been -accus-
tomed to look u;) with respect, and from whom, in consideration of
faithful services, he had a right to receive protection and assistance in
difficulty, were prisoners, and threatened with ignominious deaths,
whilst their property was retained possession of, he must have considered
himself in the hands of his enemies; his enemies because he was in the
service of the commercial rivals of that individual who, most unaccoun-
tably, when we reflect on his elevated rank, had raised and equipped at
his own expense, the force which carried on the siege, and, to crown
the whole, superintended in persen, the execution of the lawless enter-
prize. My learned friend, the Solicitor-General, has compared this to a
case to which I consider it by no means analagous—the case of tlie riots
in England, which induced the legislature to suspend that safeguard of
personal freedom, the habeas corpus act ; but, although for the security
of the government, it was necessary to strengthen their arm by with-
holding from the subject that great barrier against the attacks or en-
croachments of arbitrary power, yet the examination a person so taken
up underwent, was before a disinleresled magistrate. Widely different
was the case of any person in the Indian territory ; the magistrate, be-
fore whom his examination must be taken, was at the head of that very
force, which, by its lawless violence, had produced all those evils which
we this day deplore. Such a case as the Prisoner’s never has occurred
in the course of law proceedings, and, it is to be hoped, will never a-
gain disgrace a Court. Sincerely do 1 trust that no part of his Majesty’s
dominions may again witness such unparajleled outrage as desolated,
under a semblance of magisterial authority, that unfortunate country.
The ground we take is this, that we ought to be permitied to shew the
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state of the country, because it is a part of our defence, is a part of the
res gesta upon which we stand, and that the Court and the Jury have a
right to be made acquainted with it, as a fact essential to the correct
administration of justice between the Crown and the Prisoner. The
Court and the Jury will, respeetively, give what weight to it they think:
proper ; but, if we are deprived of an opportunity of so doing, we lose’
the main prop of our defence. I shall not trespass further on the time
of the Court as my learned friend who follows me will go fully into that
part of the argument, and in so doing, will, I am confident, satisfacto-
rily prove that De Reinbard’s mind, at the time of making this pre-
tended confession, was not free, but that it was under the influence of
fear that it was extracted from him, and, therefore, ought not to be
received in evidence.

Mr. Vanfelson~My duty towards the Prisoner is to shew that, ac-
cording to law, the pretended confession now offered cannot, from the
circumstances of the case, be given in proof, and thisis very important
to him. The officers of the Crown are desirous of putting in proofa
confession which they themselves say was made to an individual, not in-
vested with any public authority to receive the confession of a criminal.
Under this circumstance this confession is void and cannot be received
agreeably to the English authorities, The principat question for con-
sideration at the present moment is this, was the Prisoner free at the
time he made this declaration to Captain D’Orsonnens? I say that he
was not, in person, and, also, that bis mind was not free. He wasa
prisoner, .and kad no means of escaping from those whom he considered
as his enemies, Let us observe for a moment the respective situations
of De Reinhard and Captain D?Orsonnens, and also consider the situa-
tion of the Indian country at that period. De Reinhard was a clerk, i
the service of the North-West Company, and Captain D’Orsonnens was
in the service of the Hudson’s Bay Company.

[The Solicitor-Greneral objected to the statement that Captain D*Or-
sonnens was in the service of the Hudson’s Bay Compan§' as incorrect,
to which Mr. Vanfelson remarked, that if he had not admitted it him-
self he (Mr. V.) should satisfy the Jury, from Captain D’Orsonnens’ own
hand-writing, that in point of fact he was so. The note sent by M’Do-
nald and Nolin with the Proclamation, telling De Reinhard to wait his
arrival, was signed by Captain D’Orsonnens as Caplain of Voyageurs in
the service of the Hudson’s Bay Company ; and, if (said Mr. V.) he was¢
a simple individual (simple individu,) wlhy should he direct De Rein-
hard to wait for him. DMr. Justice Bowen hinted that Captain D’Or-
sonnens ddvised or counselled, rather than direcled, him to stop, and
having read a part of the evidence as taken by himself ending, * In ike
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4 pote T requested him to wait for me, as I wanted him to give me in~
 formation of what had occurred in the River Winnipic,””] #

My. Vanfelson—1 proceed then to cousider the real situation of De
Reinhard at the period of this conversation, in tlre course of which my
learned friends say that he made a confession of the murder. Fort Wil-
liam had been taken by, and remained in possession of my Lord Sel-
kirk. Captain ’Orsonnens had come to Lake la Pluie with seventeen
armed men, and eighteen Canadians, although, as he has told us, he
was only a simple individual, or private person. I now solicit your
Honours to favour me with your particular attention for a moment.—
T beg you will remember that Fort William had been taken by Lord
Selkirk, and that at the time of this conversation De Reinhard knew
that fact. This circumstance is bighly important, for, in my humble
opinion, it will have the effect of wholly destroying this pretended
confession. The argument, founded on this fact, which I bave the
honour to submit to the Court, is this,—The outlet from this country
being in the possession of Lord Selkirk and his people, and'a part of
the same force having, at the very moment of the confession, also sur-
rounded the fort of Lake la Pluie, where De Reinhard was, and whence
he was not at liberty to depart, nor had any means of so- doing—the
confession that was made was not the confession of 2 person that was
free, and therefore cannot be received as evidence against him. The
circumstanees in which he was placed could not but excite fvar in his
mind, and I therefore submit, that, his mind being under the impres-
sion of fear, the confession was not free and voluntary ; and, before a
confession can be received as evidence against a prisoner, I contend,
it is necessary that the Crown officers establish, that it was made freely
and voluntarily. The rule is a general one, and, if there are any ex-
ceptions to this rule, it is the duty of the Crown officers to produce
them. I refer to M’Nally on Evidence, cap. 6, rule 9, page 43. *“ A
** confession forced from the mind by the flattery of hope, or the torture
* of fear, comes in so questionable a shape, when it is considered as
** evidence of guilt, that no credit ought to be given to it, and therefore
‘it ought to be rejected.”” En the present case, then, the confes-
sion ought to be rejected, for De Reinhard was not a free agent at the
time of this conversation. He could not escape from the hands of his
enemies, because Fort William, the only outlet from the interior country,
was in their possession ; and, if this was the case, how can it be said that
he was free. Ifhe was not in the possession of freedom, then, no avowal

* * Dans le billet je lui priois de m’attendre, desirant d’avoir de Jub
** des informations sur ee que s'étoit passé dansla Riviére Winnipic.?
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that he may have made can be produced as evidence against him, agrees
ably to English law. It is dangerous, extremely dangerous, to admit
&8 evidence against a prisoner, what he may have said under an impress
sion of fear. I refer again to M'Nally, the same chapter and section.
* These rules (says Mr. Loft, in his commentary upon Baron Gilberts?
* Evidence) reflect the brightest lustre on the principles of English law,
** which benignly considers that the human mind, under the pressure
* of calamity,is easily seduced, and liable in the, alarm of danger, to
** acknowledge indiscriminately a falsehood or a truth, as different agi-
‘* tations may prevail ; and, therefore, a eonfession, whether made upon
** an official examination or in discourse with private persons, which is
** obtained from a defendant by the impression of hope or fear, however
* slight the emotion is planted, is not admissible evidence,” and the
reason for that (he says) is this, * for the law will not suffer a prisoner
44.to be the deluded instrument of hjs own conviction.” In conclusion,
I submit to your Honours that Fort William having been taken by the
Hudson Bay people, to the knowledge of the prisoner, and a part of the
same force being in possession of Lac Ia Pluie, where De Reinhard was;
a place whence it was impossible he could escape—he was under con-
gtraint, being in the hands of his enemies. Thus situated, I contend,
finally, that not being a free agent, no confession which, under such
circumstances, the Prisoner may have made, can be now received as
proof against him.

Attorney-General.—~This argument involves in it two questionss
whether certain places were taken to the knowledge of the Prisoner,
and what influence that circumstance produced on hismind. My learn-
ed friends, in arguing on the former enquiry, assume as a fact that Fort
Lac la Pluie was then taken; whereas it stands in evidence that it was
not taken till four days after the confession, and instead of influencing
the Prisoner to make it——was taken possession of from the circumstances
disclosed in his confession. This T conceive does away with eonsidera-
ble part of the arguments of both gentlemen, but more particularly Mr.
Stuart’s. But my learned friends say, that because Fort William had
been taken, therefore we ought to lose the benefit of this confession; I
really cannot see how that circumstance can operate to the exclusion
of this evidence. In what way could it lead him to make a confession ?
did it create a fear that he would lose his life, or that he might be put to
the sword, if he did not confess? T should think be took the most ready
way to sacrifice his life, to accuse himself to his enemies, (as they are
called by the learned gentlemen,) of a cfime which, from the proclama-
tion he had just read, would compel them to make him a Prisoner. One

of the learned gentlemen argued that he was not free at the time of
K
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making the confession ; supposing that he ias under resirdint, aré not
confessions generally made by persons in custody ? But he was perfectly
free, and I do think that if ever a strong case was made out, this is it.
The Prisoner meets a man with whom he has formerly sérved in the ar-
my; upon meeting they shake hands, enter into conversation, and, an+
der perhaps the influence of conscience, he voluntarily confesses the per+
petration of 2 murder. If this is not a free confession, 1 do not think it
will ever be possible for one to be offered as evidence against a Prisoner.
Relative to the letter and proclamation about which so much has been
said, I do not perceive that they weigh at all on the case. The proclas
mation contained no general pardon, on the contrary, it called upon aH
persons to be aiding and assisting in bringing to justice those who had
committed offences. 'We think the arguments of our learned friends
abundantly, shew the danger of departing from what I had the honour to
enforce, in opening as the leading, and indeed the only,principle on which
the confession could be invalidated, and I again offer it to the Court.
The only circumstances that can prevent the confession of a prisoner
from being made evidence against himself, are, that it can be shewn to
have been made under hope, or fear, from direct promises of benefit, or
menaces of danger. On this opinion, we think, we may firmly rely as
law ; and it being distinctly proved that this was a free and voluniary
confession, it must be allowed to go to the Jury. It may be said, he
though! it would make in his favour if he confessed, or that he imagined
it would be worse for him if he did not, but his imagination is not to des-
troy this evidence. He might choose to imagine the world would soon
be at an end-—there is no answering for a man’s imagination—but that
is not to set aside a deliberate act. Once adinit this to be sufficient to
set aside a confession, and there never will be another proved, for all
that a prisoner will have to say, on his trial will be, that when he made
his confession, he imagined it would be better for him. Your Honours
know that persons are frequently prosecuted upon their confessions, desti-
tute of any corroborating circumstance, yet it being satisfactorily proved
to have been made freely, conviction has followed ; but, that never would
occur again, if a prisoner were allowed to turn round and set his confes-
sion aside by saying, that at the time of making it he thought it would be
better for him. But even this was not the case of De Reinhard, it does
not appear that he thought it would be better for him. On the whole,
¢onsidering the circumstances under which it was made, we contend it
is a good confession in law, and that we are entitled to have it received
by the Court, and submitted to the Jury, who will give that weight te
it which they, in their consciences, consider it to deserve.

Chief Justice Sewell=~On all testimony offered in a Court of justice,
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either in civil or criminal cases, two questions arise: firs?, whether the
Court can legally receive and permit it to go to the Jury; and, second,
whether the Jury onght to believe it ; and this is ap]-alicable to confes
sions in criminal cases. We have at present to enquire as to the first
point, and, that the decision of the Court upon it may be clearly under-
stood, I will, before I go further, state a case. A highway robbery was
committed, bat it was uncertain by whom: a man in company with
some others, dropped some words which excited their suspicion, and
they took him before a magistrate; before whom he admiited himself to
be the felon, and related the circumstances of the robbery ; he was com-
wmitted to gaol, to await his trial; upon the trial, his confession was
proved, and it being voluntarily made, without either promise or men-
ace, it went td the Jury. Upon his defence, however, it was satisfactos
rily proved that at the time the robbery had been committed he was at
a great distance, and that he had made this confession to enable his bro-
ther, who had actually comimitted the robbery, to make his escape.
Now in this case it is plain that tHe confession was lawfully evidence for
the Jury, although it was destroyed by subsequent evidence, proving an
alibi, for that was the result of the Jury giving credit to the additional
testimony which directly contradicted the confession. Let us exempli-
fy the distinctions of the present case. Had the question been, whether
testimony to contradict his confession could be received, we should say,
yes. If it was whether the confession, after being disproved, or rather
negatived, should yet go to the Jury, we should say yes, for we, sitting
as judges, have no power to prevent the confession from going-to the
Jury, if there is no proof of a direct influenge having been resorted to
by some person in company with the accused, such as holding out an
expectation of punishment, if not made, or an expectation of benefit, if
made. Ttis in such case a question of ecredibility upon contradictory
testimony, and who are to decide ? why unquestionably the Jury. But
when a direct influence has been elearly proved, upon an examination,
or on the voire dire, judges have said, this shall not go ta the Jury at
all, because it is not'evidence, and they shall not be exposed to the in-
fluence of statements, which are not admissible as evidence ; but the in-
fluence has been apparept before any judge has exercised his authority.
to that extent, and neither myself nor my learned brother know any
case in which the principle has been carried . farther. We admitted the
confession in the present case to be gone into, for what else could we do
with that which was evidence according to the strictest rules of a Qourt
of law. Yet we do not, by dadmitting it, say that it is to be conclusive,
or that it cannot be contradicted. If you have evidence which goes to
that; it must be admitted ; the case I have cited clearly proves it must
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be admitted, it is your right to have it received, and that right shall be
preserved to you. When testimony is offered to do away a confession
that is already in evidence, if it be asked who are to be the judges of
that evidence? who are to decide what is the effect produced by it ?
we answer the Jury, the Jury undoubtedly, but if the evidence offered
is that of a direct and immediate influence on the mind of the Prisoner,
the confession not yet being' in evidence, then the Court are to decide,
The evidence you offer to prove (from a supposed influence upon his
mind) that his confession ought not to go to the Jury, is remote, very
remote, indeed ; too much so for us to say that it ought not to go to
them; they will give what credit to it they think it merits, but it is
trenching infinitely too far upon their rights, indeed it would be usurp-
ing the peculiar province of the Jury for us to decide upon the merits of
the confession, which we consider we should be doing if we acceded to
the desires of the Prisoner’s counsel. The last time this subject was
before us, you went no farther than to the general enquiry, whether
the Prisoner, at the time of making the alleged confession, knew of the
capture of Fort William, and, upon that question being answered, the
compromise, (if I may use the expression,) was entered into by which
the trial closed. Let me beg the gentlemen concerned for the Prisoner
to recollect, that to facts which bear in any way upon this case there
can be no objection, but a detail of all the facts connected with this la+
mentable quarrel between the Hudson’s Bay and North-West Compa«
nies, we can not allow. As a fact, (though I do not see that it can in
any way affect the case,) yon may prove, if you wish it, that Fort Wil-
liam was taken possession of, and that De Reinhard knew it before he
made his confession. But as to Fort Lac 1a Pluie, youcan not give evi-
dence that it was taken, till you ontradict the present witness, who
swears that it was not taken possession of until four days after the con-
fession of the prisoner, and that his information given at the time of
making the confession, suggested the necessity of its being taken as a
measure of self preservation, as is alledged.

Mr. Justice Bowen.—The argument we have been attending to has
arisen from two questions which the counsel for the prisoner consider it
their duty to insist on putting to the witness, Captain D'Orsonnens.

We considered the circumstances under which the confession’ was
made as so fair, that we were bound to admit it, and aecordingly receiv-
ed it as evidence proper to go to the jury. A fact has come out in the
cross examination, namely, that Fort William was before, and af the
time, the prisoner made his confession, in the possession of the Earl of
Selkirk, it therefore only remains to enquire whether it was so to the
knowledge of De Reinhard, and haw did it influence his confession? the
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fact is clearly and distinctly in evidence, and the inference the counse]
for the Prisoner wish to draw from this fact, in conjunction with what
passed at Fort Lac la Pluie, (which I shall presently advert to,) is, that
it ought to exclude his confession. By the gentiemen engaged in the
defence, the question does not appear to have been seen in fwo poinis in
which, I confess, I bave, from the first, seen it. First, That the cire
cumstance of Fort William being taken was not strong enough to in-
fiuence him to confess, and second, that, in the nature of things, if all
is {rue that has been asserted, by being silent he had another chance
of escape, for it appeai-s to me to be an act of madness to imagine,
that by confessing to his enemies, (as they are described in the argu-
ment to be,) his condition would be bettered. Relative to his being
a prisoner, the evidence of Captain D’Orsonnens positively contra-
dicts the assertion. Captain D’Orsonnens says that he was there as a
simple individual, and that an armed force followed him at a distance,
but did nothing for four days after the confession had been made by
the Prisoner, and that what was then done, so far from influencing the
confession, was suggesied by it, and that De Reinhard confessing he had
committed a murder, induced him, in obedience to the proclamation of
the governor, to make him a prisoner. Except you mean to sajr that
the events passing in that country were such, that a rational being would
confess, or rather accuse himself of a crime that he never committed, I do
ot see the bearing of your questions, It will be for the jury to deter~
mine whether they were go, and upon a cross examination it would be
wrong o shut out any facts which may lead to that conclusion ; but it is
only facts that can be admitted, and those only that took place previous
to the confession, and I am free to confess that I do not see the bearing
even of them, I do not see what effect the eapture of Fort William is
to have on this case, bat it is a fact, and you are entitled to have it no-
ticed if you think it important.

Cross-examination continued by Mr, Stuart,

Mr.Stugrt.~Did Lord Selkirk and his people take possession of Fort
William and when ? -

Caplain D’Orsonnens.—Lord Selkirk and his people took possession
of Fort William the ibirteenth or fourteenth of August, 1816, It wes
on the thirteeath that his people entered the fort.

My. Stuart —Did he take it with the consent of the people who oc-
cupied it, or by force? You speak of possession as if it had been volun-
tarily given to my Lord—tell us the fact, just yes or no.
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Capiain D'Orsonnens.—1 consider that he took it by necessity in the
execution of his duty as a magistrate.

Br. Stuart.—I want a direct answer to & very plain question as to &
matter of fact.—Question repeated.

Captain D'Orsonnens.—1 consider that he took it by force, of right
(ovec raison) or by necessity.

M. Stuart—We do not, Captain D'Opsonnens, ask your opinion
of the justice of the capture, but a simple direct answer to a matter of
fact. Was, or was not, Fort William taken possession of by ferce? just
say yes or no, according to your knowledge.

Capluin D'Orsonnens.—On the fourteenth of August, or abopt that
time, Lord Selkirk took possession of Fort William.

Mr. Stuart.—1 wish that iobe taken dewn, I will now ask him,—
Was it taken by force or veluntarily given up? answer just yes or no.

Cuplain D'Orsonnens—1I eonsider that he took it by force, but by
necessily, in the execution of his duty as ——

Mr. Stuarl—We do not want your opinion as to why it was taken.
1 beg that the witness’ answer to the fact, namely, that ¢ e considered
the fort to have been faken by force,” may be inserted on your Honours’

notes. His opinion as to the necessity for so taking it, is pot evidence,
and, of course, will not be taken down.
Chief Justice Sewell—~Is it of your own knowledge that you say this?
Caplain D’Orsonnens,—Yes; I say of my own knowledge that the
fort was taken possession of by my Lord Selkirk. I was there in the

execution of my duty, and -

[The Chief Justice apprized the witness that he was not bound to
answer any questions implicating his own conduct, and that the Court
would protect him in refusing to do so, and added,—I do not, Captain
D?Orsonnens, mean to intimate that answering would expose you to any
unpleasant consequences ; but that you may not be taken unawares, I
shall put the question again, and, in the exercise of your own discretion,
you will either answer it or decline doing so as you may think proper]
(The question being repented)

Captain D'Orsonnens.—1I say that from my own personal knowledge.

Solicitor-General,—X beg the Court’s pardon, but I do not think the
witness understood the question. In point of fact he did not see Fort
William taken, he gnly heard of it, and therefore it cannot be evidence.
Dight I beg of your Honpur to put the question to the witness, whether
Fort William was taken possession of by force, or even at all to hisoxs
proper knowledge.

His Honour the Chief Justice again put the questlon, and Captain
D’Orsonnens commenging bis reply * I consider” was interrupted by ~—
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Mr. Stuart—X havé vépeatedly put a very simplé question, Yot have
answered it by giving your opinions a8 to what you call the necessity
that existed for taking it; I want merely the fact——you may decline
answering thie question if you think proper, but if you answer it, let
me beg of you simply to say fes or-no. Do you know that Fort Wil-
liam was taken possession of by force by the Earl of Selkirk ? simply
yes or nd,

Cuplairi D’Orsonitens:~—No. .

M. Stuait.~Let the ariswer be taken down if your Honours please;
fof, itpon the defence, we shall Kave oceasion to refer to it.

Chief Justice Sewell—The simple point is, did or did not Captain
1¥Orsonnens see the fort taken by faree ?

Captain D'Orsonniens:—1I could not say simply yes or no; considers
ing tbat if I bad so answered, the criminals might perhaps appear to be
innocent, and the innocent might appear guilty. I consider that the
fort was taken by force, but by necessity, that is may belief according to
what T have heard. : .

Chief Justice Sewell—~We must have the fact, whether of your dwh
Imowledge, you speak of its having been taken by forcé; Did you, Sir,
see it taken, or is it merely from what you have heard that you speak of
Lord Selkirk’s mode of obtaining possession ?

Coptain I¥Orsonnens—1 did not see it taken possession of.

Cross-examination resumed by Mr. Stuart.

Captain D*Orsonnensw=-I remuined there till the 10th September,
and Lord Selkirk and his people were then in possession of Fort William,
but what length of time they remained after that I know only by hear-
say, because I did not return thither. I dispatched Nolin and M’Do-
nald before me to Fort Lake la Pluie, with a rote addressed to De
Reinhard, By this letter I requested him to wait for me to give me
informaticn, or intelligence, of what was going on.at Red River and
in the River Winnipic. My letter was signed as I always signed my
name * Caplain D'Orsenrens”” It is probable, and I-believe that I
added “ commanding the advanced guard of the voyageurs of the Hudson’s
 Bay Company,” or something similar. I wish the Prisoner would
produce the note.

My, Stuart.~—~Was the pdper to Mr. Dease of the 6th, signed in the
same way ?

Chicf Justice Scwell—The Court are decidedly of opinion that it is
inrpossible that they can permit youn to go into an examination of what
took place subsequent to the confession.
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My, Stiart~1 should imagine I might put it asa question to credi-
bility. Captain D'Orsonnens has seid that he went there as a simple
individual. I I can, by these questions, substantiate that be acted
throughout in a military capacity, I establish the prineipal part of my
defence, for I prove the influence apon the mind of the Prisoner to be
sufficient to do away the pretended confession.

Chief Justice Sewell— Any thing antecedent to the eonfession that by
possibility can bear upon it, certainly must, and shall be received; but
we cannot on the other hand permit you to adduce evidnce of what
might have taken place afterwards. You must remember that on Sa-
turday ¥ opposed it by remarking, that it was no manner of eonsequence
how the receipt given to Mr. Dease was signed, as it was given subse-
quent to the confession.

Cross-exominalion resumed by Mr. Stuar!.

My, Stuart~—Did you tell Mr. Nolin or Mr. M’Donald to arres the
Prisoner?

Captain D’Qrsonnens~No; not at all. I told them to detain bim,
1 think,

Mr. Stuart~Detain or arrest? (Delenir ou arréler.)

Captain D’Orsonnens.—Not to arrest (arréler.) I cammnot say whe-
ther the note was, to request him to wait for me, or, to order him to
remain for me, as I was hurried at the time. When I gave them the
note I told them to induce De Reinhard to remain there and wait for
my arrival; and, as I knew the good disposition of the Prisoner, 1 was
convinced that when he saw the proclamation of Sir John Coape Sher.
brooke, and received my note, he would remain. When I was going to
talk with De Reinhard at the fort, there were some men who followed
out of curiosity. I arrived at the fort of Lake la Pluie with two men,
who were armed, and I was armed myself. The others followed a good
way eff, and I cannot say whether they were armed or not. I never
gaid to any person that I expected a remuneration from my Lord Selkirk
nor from the Hudson’s Bay Company. I advanced money to Lord Sel-
kirk’s people and to those of the Hudson’s Bay Company, on account of
wages out of my own funds, and I have since received back the amount,
thirty-nine pounds from Mr. Garden, in one payment by a check on the |
bank, I did not say before I came to the Portage of Lake la Pluie,
that I had taken Fort William, or that I had taken other forts, and that
I would also take that. T do mot remember to have said at Red River
to any person that I was not my own master, and that my departure
depended upon Lord Selkick, but I may have said so. I had a flag
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Lioisted before my tent at Lake la Pluie. I had no artillery mounted
till after De Reinhard had riade his declarations On the ith or 6th of
October, Mr. Vitchie brought me two small pieces of artillery from the
Portage, which is a mile and a half distant from Lake la Pluie. I fully
explained to De Reinhard that the men who were with me were not
engaged in a niilitary €apacity, but as colonists for Red River; and, if
they declined taking lands at Red River, they had the right of returning
to Europe by way of Hudson’s Bay, or of Canada, at theiroption. I said
1o the Prisorer affer his declaration, {(and it is very possible before the
tonfession,) and to M. Dease, that I considered that the people of the
North-West had committed a great crime in destroying the Red River
colony, and that I considered the people who had been active in destroy-
ing it lke rebels, or even that they were in fact rebels, and that that
could not pass without punishment. In the same conversation I may
have said that I expected reinforcements of colonists to go up to Red
River, but I did not say that Government was going to send = large
foree there.

L.OUIS NOLIN, Suworn,
And his examination continued by the Solicitor-General.

Mr. Nolin—~When 1 went to join Captain D’Orsonnens and the
Prisoner they were alone, and outside of the fort, at which time De
Reinhard spoke of a murder that had been committed at the River Win-
nipic, and named the person murdered Owen Keveny. He said that
« Mainville fired a gun at Mr. Keveny, and wounded him in the breast
« or neck, and that he (De Reinhard) had finished him by passing his
-# gword once,or twice through his body.” On the following day De
Reinbard was walking alone with me on the brow of a hill; we were
walking arm in arm int a friendly way, and he spoke of the death of
Keveny.

[Mr. Nolin was now questioned very closely as to inducing the Pri-
soner to make a confession; he most positively declared that it was per-
fectly voluntary.]

He told me that ¢ when he was at Bas de Ia Riviére he heard Mr.
« M’Lellan several times ask both Mr. Grant and Cadotte to kill Mr.
+ Keveny, but thet they refused, and that he also asked the same thing
% of him, but that he too had refused. That after this Mr. Keveny

“ was sent away as a prisoner up the River Winnipic. Tbat some
L
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« davs after he hrimself embarked with Mr. M’Lellan, Grant, Cadotte,
4 an;! other persons, to the number of ten or twelve, in a eanoe, and
* that they also ascended the River Winnipic. That on arriving at a
¢ place situ:;ted a short distanee from the spot called the Dalles they
“ stopped, and afterwards that he (De Reinhard) with Mainville, and
¢ the Son of the White Partridge, had embarked from there in a little
“ canoe to go where Keveny was, and that their going there was with
¢ the intention of killing Keveny, because at that time Mainville had
« come to a determination to kill Keveny. That they went to where
+ he Was and made Keveny get into their canoe, and that when they
“ had got a little distance, Keveny asked to land or to go on shore, and
+ when he was going to re-embark, Mainville fired his gun at Keveny
“ and wounded him in the neck, and that he (De Reinhard) seeing that
¢ Keveny was mortally wounded, ran his sword onee or twice through
¢ his body and finished him,”—the words were ** and I finished him.”
(Je Peifini) 1In 1817, encamped ahout the distance of an arpent from
the place where, as De Reinhard had told me, they had left Keveuy’s
body.

[In reply to a question from the Chief Justice, Mr. Nolin said, that
having passed through the Winnipic once or twice before, he was able,
from De Reinhard’s information, to form at the time a good idea of the
fpot, = though he also admitted that De Reinhard did not tell him at
what distance above the Dalles, nor on which side of the river they left
the body.]

Solicitor-General.—Did you speak with the Indians about that place ?

DMr, Stuart objected that no conversation with a third person in the
absence of the Prisoner could be made evidence; to which the Solicitor-
General replied, he meant to ask him, whether, according to general
repute, this was not the spot where Keveny was killed ; and then shew
that at this very spot the remains of a body were found, which he thought
were circumstanees proper to go to the Jury,

Chief Justice Sewell~You certainly may ask lrim on which side of
the river the remains of a human body were found ; but, upon the vague
testimony of a parcel of wandering savages, it is hardly worth while to
have an altercation about general repute, for what can it possibly a-
mount to?

Solicitor-General.~1 submit to your Honour’s decision, as on all oe-

——

* The place where the body was left, according to the Prisoner”s
statement, wasa small stony or rocky point ; but Mr. Nolin’s testimony

on this point being considered as not sufficiently precise, the Chief Juo-
tice put the question referred to above.
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casions it is my duty to do, but I considered it a strong corroborative
cireumstance, that at the spot where, according to general repute, Ke-
veny met his death, and was, according to the Prisoner’s confession,
left, the bones of a human being were found. T shall proceed to examine
the witness relative to the bones.

[Mr. Stuart objected.that the evidence wished to be produced by Mr,
Solicitor-General was inadmissible as it was, that sort of evidence which
might prejudice, but could not enlighten those who were ultimately to
decide the point at issue. “Till (said Mr, S.) evidence is offered that
these are positively the remains of Keveny, which, I imagine, with all
the ingenuity which my learned friends possess, they will not be able to
do, T should hope that your Honours will not suffer them to go into
evidence which, I repeat, is only calculated to prejudice without en-
lightening, and therefore, in my humble opinion, ought to be most
scrupulously kept from the Jury.]

Solicitor-General—YX think we have shewn quite sufficient to entitle
us to go into this evidence. The confession being admissible evidence,
I imagine that any thing having a tendency to corroborate that confes-
sion, must also be admissible—The question then is, does the finding
the bones of a human being at the spot where the Prisoner stated that
Keveny was left by those who committed the murder, and which com-
mon repute fixed as his burial place, do so. X contend it is admissible
evidence; And, I believe, there will be but one opinion what weight it
ought to have.

Mr. Vanfelson said, the officers of the Crown ought to prove that
Mr. Keveny is really dead before talking of his bones. The first ques-
tion ought to be,—* Had you any knowledge of Mr. Keveny ? do you
“ know whether he is dead ?” If the witness answers yes, then, if you
can, 'prove that this is in fact the body of Keveny, for the confession is
not sufficient, and T produce the authority of Judge Hale, P. C. 284, in
confirmation of this maxim. ¢1I have often known the prisoner disown
¢ his confession upon his examination before the Justice, and be some-
** times acquitted against such his confession”.——There Is a case exactly
in point: in the hope of pardon a confession bad been made of a murder,
and upon this the accused were unfortunately executed, whilst some
years afterwards the man was found to be alive. If the Indians toid the
witness that Keveny had been buried here, I submit that these Indians
would be the best evidence, and that secondary evidence should not be
admitted until the officers of the Crown make it appear that these In«
dians are not within the jurisdiction of this Court.

The Chief Justice remarked, that every case of law must necessarily
turn upon its own peouliar’ circumstances; for example, a murder hav-
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ing been committed in a3 populous city, it would éertainly be a very
suspicious circumstance if there was not produced that positive testimony
of the death which results from the body haying beer seen and recog-
nized subsequent to the death, but, in a forest, remote and extensive
like this, we ought not to expect that exactitude of proof; and, thus
sitnated, we are compelled to resort to secondary evidence and abandon
the primary. His Honour proceeded, the rule undothedly is that se«
condary evidence shall not be admitted if it can be fairiy inferved that
beiter might have been produced, but here is no probability shewn on
the part of the defence that these savages were known to the officers of
the Crown, or that by any exertion made by them, they could have
been found. After three separate confessions of murder to three diffe~
rent persons, the Prisoner at last points out the spot where he says the
body was left, It is wished to identily that at a place, which, at the
time De Reinhard described where the body was deposited, the witness
supposed to be the spot, he subsequently found a dead body. If the body
so found can be proved to be of the size of Keveny, or that there are
any other circumstances leading to a belief that it was the remains of
Keveny, they may at the back of these several confessions pei'haps be
considered as strengthening the case. Though the Jury should infer
from the evidence offered by the Crownofficers that Keveny is dead, it
does not necessarily follow that the Prisoner at the bar killed him. The
evidence, at the utmost, can go for nothing more than perhaps to lead
the Jury to infer that Keveny is dead. Here is a fact that a body was
i;ound; what additional circumstances connected with the finding there
may be, it is not for us to anticipate, but the present is, I think, a fair
question, and my learned brother agrees with me in opinion. ’

[The Examination was resumed by the Solicitor-General, and Mr.
Nolin detailed the finding at the spot, which De Reinhard had describ-
ed, (on the left hand of the River Wiunnipic, in going towards Lake Ia
Pluie,) a qluantity of bones, which to the best of his knowledge were
those of & man. He stated that he saw the arm and leg bones, and part
of the scull, but he could not say whether they were those of a large
man: Also at the place, there was a small wooden cross to denote that
the body of a while man was there.

The Attorney-General wished to be permiited to go inta evidence
and shew that according to general repor!, these were the bones of Ke-
veny, but it was overruled by the Court as being neither proper nor ne-
cessary. ]

The Court adjourned for half an hour, Mr. Nolin’s word being taken
that in the interval he would noi communicate with any one on the subject
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gflhis trigl, The Court huving re-assembled, the Jury were called and
being present, Mr. Nolin was again called and cross-examined by Mr

N i - N e
Vanfelson.

M-r. Nolin confirmed the former testimony relative to being sent on
by captain D’Orsonnens and in company with M’Donald, and continu-~
ed: Inthe cance with me and M’Donald, there were five others, of
whom three were armed with Amerjcan guns, which are of a larger
bore than hunting or trading guns, Tt was Mr. M'Donald who deli-
vered captain D’Orsonnen’s letter or note to De Reinhard at the fort of
Lake la Pluie, and I was with him. T entered the fort accompanied
only by Mr. M’Donald having left our men where we had passed the
night. T did not sce in the fort and about it, more than seven or eight
men, perhaps nine. Y arrived in the morning,‘ and Captain D’Orson-
nens arrived (as I believe,) in the afternoon of the same day.—I went
with De Reinhard, Sayer, and Roussin, to meet him. Y was then in
the service of the Hudson’s Bay Company, and M’Donald also. I do
not know that Captain D’Orsonnens always said that he was not in the
service of the Hudson’s Bay Company, or of my Lord Selkirk., I be-
lieve that he was there to view the country, as a companion to my
Lord Selkirk, and that his idea was to go no farther than Lake Superi-
or. T believe he wore his sword. He had no uniform—it was a grey
great-coat that he wore—an old military great-coat. Captain D’Or-
sonnens came to the fort alone, but from the fort we could see the per-
sons who had aceompanied him encamped at some distance. Mr. Sayer
and I talked in De Reinhard’s presence of the differences between the
companies. I recollect having heard De Reinhard say, before the ar-
rival of Captain D?Orsonnens, ‘‘-that he was sorry my Lord Selkirk had
« taken Fort William, because bis equipment was there.” I remember
that when Captain D’Orsonnens arrived he said, that several gentlemen
of the North-West had been taken and sept to' Monireal to undergg
their trials, but I do not recollect that he spoke of treason, or of rebels,
I never knew Keveny, and I never heard him mentioned before that
time. There are several graves on the banks of the River Winnipic
distinguished by crosses to indicate that they are the graves of the
whites. Where I saw the bones I saw only that single cross. There
are no falls there, and they are generally in places where there are ra-
pids or falls. . The body was not interred, because there was no soil
there, it was only covered with hranches and leaves in the Indian fashion,

In answer to & question from Mr. Justice Bowen.

The Indians generally bury their dead very deep in the ground, five
o six feet. )
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JACOB VITCHIE, Sworn,

Exoamined by the Aitorney-General.

Jacob Vitchie—Y have been in the Indian Territories. I arrived at
the portage of Lake la Pluie three days after Captain D’Orsonnens.—
At the time of my arrival, De Reinhard told me, that he was a prisoner
on account of the death of Keveny. In the evening I heard him myself
tay to the men of our brigade, that he koew of the death of Keveny,
and he related how that event had taken place, that he had received or-
ders from Mr. Archibald M’Lellan to kil] Keveny.

[The Chief Justice remarking, that this evidence was not admissible
as it was impossible the witness-could say that no undue influence had
been used. The Attorney-General observed, that he thought it suffici-
ent that the witness made no promise or used any undue influence.]

Chief Justice Sewell—1Xf you go to any particular conversation held
between a witness and a prisoner, it would be all that could be required ;
but X cannot allow a witness to go into evidence of a’ general statement
inculpating the Prisoner, made before such a number of people that it
is quite impossible the necessary preliminary questions can be answered.

Ezamination continued by the Altorney-General.

Jacod Vilchie—~The next day I had a particular conversation with
kim myself. He told me that he had been instigated by Mr. Archy.

[Mr. Stuart objected that he was a prisoner at the time of the
eonversation, and consequently not in a situatian to make any thing he
might say evidence against himself.

The Chief Justice overruled the objection and the examination pro-
ceeded.]

Jaceb Viichie—~De Reinhard was not under arrest, he took his meals
and slept with me, he went and came like the others, but Captain D’Or-
sonnens told us to watch De Reinhard so that he might not escape.

Chief JFustice Sewell.—DMr. Vitchie, did you make any promise or
any threat to induce him to make the declarations which yoﬁ are going
to relate to us.

Jacob Vitchie—No, Sir, not any ; the Prisoner and I belonged for-
merly to the same regiment, and we were walking together and I asked
him how it had happened (speaking of the death of Keveny.)
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[Mr. Stuart wished the decision of the Court, whether a confession of
inurder, made under a state of illegal duress, was proper evidence to go
to the jury.

The Chief Justice remarked, tliat after a confession of having eom-
mitted a murder, it could not be dllegal to secure his person, which
would put him undoubtedly in a state of duress or surveillance, but that
this case was abundantly stronger under the proclamstion of Sir Jokn
Coape Sherbrooke. 'The Court had got the whole down and it must zo
to the jury, who would give to it whatever degree of credit they thought
it merited.]

Jacob Viichie~De Reinhard told me that he had received orders
from Mr. Archy to kill Keveny or tocause him to be killed—That Ke-
veny was embarked with him, (De Reinhard) one named Mainville,
and an Indian, in a small eanoe in the river Winnipic, and that when
they had come to a certain place where Keveny went.on shore, Mainville
fired his gun, and that he, De Reinhard, had finished him with his sword
to hinder him from suffering ; and he told me likewise the bedy was left
on -the beach., I saw on going up the river Winnipic, near the spot
which is called the Dalles, a cross on some roeks, and our guide told us
“ that was Keveny’s cross.”

Cross-examination conduceled by Mr. Valliére de St. Réal.

Jacob Vitchie,.—I saw several crosses on the river Winnipic, they
occur from distance to distance, but not here. In the place which is
called ** above the Dalles,” I saw but one. De Reinhard told me that
Captain D’Orsonnens had sent a note to him, but he did not tell me
what the contents were, He told me that he was a prisoner, but did
not say when he had beer taken. Captain D’Orsonnens told me that he
intended to go to Switzerland by the way of Hudson’s Bay. He told
me that he travelled out of curiosity alone ; lLe did not tell me that he
had the title of chief. Every body was in the service of my Lord Sel-
kirk ard Captain D’Orsonnens commanded them. The Prisoner, on the
third or fourth day after X saw him at the portage of Lake la Pluie,
told me that “ he belicved he should be received as King’s evidence, that
* he had confessed the whole to Captain D’Orsonnens, and that he was
“ going (o do the same to my Lord Selkirk, hoping ie be received as King’s
'« evidence, but he did nof tell me that he had had any conversation with
« Captain D’Orsonnens relative to such expectation.” De Reinherd
always took his meals with us and Captain D’Orsonnens. At table the
gentlemen of the North West were frequently spoken of. The usual
conversation of Captain D’Orsonnens and the others was, that their
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trade was ruined and that their people were going to be sent prisonerd
to Montreal to take their trials,

Chief Justice Sewell.—Was this said in the presence of De Reinhard.

Jacob Vitchie—Yes, I remember that it was said in the presence of
the Prisoner. The Prisoner was known to be a North West Clerk at,
the time. De Reinhard knew that Fort Willfam had been taken by my
Lord Selkirk at the time when we arrived at Lake la Pliie. Oneis not
forced to pass by Fort William in going from Montreal to Lakela Pluie,
but it is the usual route; one may go by Fond du Lac without passing
by Fort William. T knew the person named Heurter, who was thewr
an engagé of the North West; ke was supposed to be at Red River.
Captain D'Orsonnens said before de Reinhard that it was a pity such a
good fellow as Heurter should be amongst rcbels, and that he ought to
be brought over. Ido nof know that Captain D*Orsonnens gave orders
10 De Reinhard to write a letter to Henrter, but I know that De Rein-
hard did write to him. Captain D’Orsonnens told me to write at the
bottom of De Reinhard’s letter to let him know that I was there, and
Jfor him to come tous as svon us we gol {o Red River,

Chief Justice Sewell —What is this testimony to tend to?

Br. Vallicre de St. Réal—I intend to prove that similar conduct
was also adopted to other persons, and that a part of the system by
which the commercial rivals of the private prosecutor were attacked was
by seducing their servants, and that the witness, Captain D’Orsonnens,
was prineipal agent in so doing.

The Attorney-Geperal objected and sgid,—Admitting for a mo-
mment, what T by no means allow to be really the case, that he succeeded
in proving that Captain D’Orsonnens was a man calculated to seduce
the servants of what the learned gentleman very ingeniously calls a
commercial rivalry, what would it amount to? How would it rebut »
charge of murder? how set aside a confession made, confirmed, and re-
peated over and over again by the Prisoner ? If it cannot be made evi-
dence, why should the time of the Court be taken up in going into it?
for what would it amount to if my learned friends proved that the whole
of the servants, of this commercial rivalry had been seduced by Captain
D’Orsonnens?

Mr. Justice Bowen—I think a nearer way of accounting for the
conduct of Captain D’Orsonnens might be found. An old fellow sol-
dier had, in his opinion, got into a scrape, and he causes a letter to be
written, apprizing bim of his danger, and recommending him to avoid
the consequences by leaving the service of those who, in Captain D’Or-
sonnens opinion, would involve him in difficulty ; ‘a very natural thing,
in my judgment, for him to do towards a fellow soldier, for whom he
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eherished sentiments of respect, an act very far indeed from being cens
surable. o

’Mr'. Stuart.—We are chargtd with the defence of the unfortunate
Prisoner, and are conducting it to the best of our humble abilities. I
am sorry that the more elevated situation of the learned judge deprives
the unfortunate man of the advantage which he might have derived
from his talents ; but, as he eantiot avail himself of that agslstance, Ido
hope the defente will be I¢ft in our hands, and that we may be permit-
ted, without interrtiption, from any quarter, to conduct it in our own
Wway, as it is 2 duty sufficiently arduous, without his case being ptejus
diced by unfavourable remarks from the Bench.

Chief Justice Sewell,—~Don't say so, Mr. Stuart; there can be no
greater odium thrown upon & judge than to charge him with prejudicing
the case of an unfortunate prisoner. I beg of you not to repeat such a
remark, a remark as unwarranted as it is unbecoming: I cannot sit and
hear such observations, and do mot, I beg of you, Mr Stuart, attempt
dny thing similar.

Mr. Sttart--1 was going merely to state that I do think it extremely
essential to shew to the Jury that this was the conduct of the agents of
the private prosecutor on all occasions. Captain D’Orsonnens tells you
that he was there o private gentleman, & private traveller no way inte«
rested in the affairs of the Hudson’s Bay Company, or the Earl of Sel-
kirk’s views. We now wish to let the Jirry know that this private ged-
tleman, merely travelling for his amuremment, employed:himself in se*
ducing and debauching the servants of the rivals of that company who,
whether he was connected with it or not, he was, by his own account,
employed in assisting, by superintending the progress of nearly a hun-
dred persons to their settlements: It is, in my humble opinion, ex-
iremely important ; they are fucts—what weighi they may have on the
Jury I know not, but, to my mind, they are facts completely at vari-
#nce with the testimony of Captain D*Orsonnens, who most explicitly
asserted that he was in that country a simple individual, no way con-
nected with the Earl of Selkirk or either of the rival companies, but in
fact, a private gentlemah, travelling merely for amusement. As evi-
dence affecting the credibility of Captain D’Orsonnens’ testimony, I
cannot but consider that we are fully entitled to pursue thte course adop-
ted by my learned friend.

Chief Justice Sewell.—To a certdin extent you certainly may pursue
it, but not into a history of all the circumstances of this unfortunate
business. You may ask bim did Captain D’Orsonnens give orders to
De Reinhard to write to Heurter. I will put that question to him.—

The inlerrogetory being put —
»”
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Jacob Vitehie~I do not know whether Captain D'Orsonnens gave
orders for writing to Heurger, but he told me to write at the bottom of
De Reinhard’s letter for him, to come to us and to be at Red River.

Cross-examinalion eontinued.

Jacob Vitchie~~T wos at Fort William at the time of the capture, on
the thirteenth of August, 1816.

Juryman.—What rank did you hold ?

Jacob Vitchie~I was a clerk in the service of my Y.ord Selkirk.
The fort was taken by force, because they turned us out with our war«
rant and all. There wasin our party ouve man with a bugle, and some
men who were armed with muskets and bayonets. Some had red coats
being soldiers lately discharged. I believe that De Reinhard knew that
Fort William had been taken, but I do not know whetber he was ac-
quainted with the manner in which it was taken. In the conversations
of our people, they often spoke of the manner in which it had been taken
before De Reinhard, but I cannot say for certain whether this was be-
fore or after the declaration which he made to me.

[Mr. Valliére was about asking the witness whether it was not taken
with cannon, to which the Chief Justice remarked, that as yet it was
not brought home, that their conversations took place before De Rein-
hard made his declaration, and that although it might be matenal to
prove that the fort was in possession of Lord Selkirk at the time, it
could not be necessary to shew that it was taken with cannon, or how
it was taken.

Cross-examination resumed by Mr. Valliére de St. Réal.

Jacob Vitchie~Captain D’Orsonnens said before De Reinhard, that
in consequence of the disputes between my Lord Selkirk aud the North
West Company, or in order to seitle those disputes he was, if it was ne~
cessary, to have troops from government, but I do not know whether
be mentioned any number, or whether it was before or after the decla-
ration which De Reinhard made to me. I have known De Remnhard
for a long time, he was much esteemed in our regiment.

MILES MACDONELL, EsavIrE, Sworn,
And examined by the Attorney-General.

AMr. M’ Donell—I have been in the Indian territory, and I knew
Owen Keveny; he passed the winters of 1812 and 1813 with me at Red
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River. Y never knew but one person of that name, nor indeed of that of
Keveny, Ido notknow that it was exactly Indian territory where I re.
sided, I considered it to be the territory of the Hudson’s Bay Company,
¥ was at Red River froin 1812 to 1815, and I knew the gentlemen
generally residing there. AsI went every summer to Hudson’s Bay I
was particularly acquainted with all between the River Rouge and York
Fort. Inthe autumn of 1813 Mr. Keveny went to England, but I
have not seen him since.

Mr. Stuar!,—~The witness, I believe, does not know that he was in
England.

Mr. M Donell.—I had a letter from him, saying he was on the point
of embarking, and T heard afterwards that he had been in England, and
that he had returned to the southward.

M. Stuart—That will not do, he only heard it.

Attorney-General.—Was you in England afterwards?

Mr. M?Donell—1In 1815, I was taken prisoner by the North-West
Company, and sent to Fort William, and afterwards I went to Eng-
land, and from the gentlemen at the Hudson’s Bay House I heard that
Mr. Keveny had returned. Mr, Keveny was a slender but very active
man, about 5 feet 10 inches er 11 in height, of a fresh complexion, a~
bout thirty (I should suppose) with light brown hair, I know the pas-
zes on the River Winnipic and the Dalles, Last July, or the beginning
ef August, I landed at the place ahove the Dalles, where I was told
that the murder of Mr. Keveny had been committed. Xt was on the
left side of the river coming towards the Lac des Bois. 'We were shewn
at a few yards distance from the shore on a point of rock the skeleton
of some person covered with stones and a few branches. The bones
were asunder, and there was no flesh, but I have no doubt it was a ske-
feton of @ human being, The bones were put up together, those of the
{egs and body together in a heap. We buried them more by putting
more stones above them. I saw nothing that could lead me to think
that they were not the bones of Keveny, on the contrary

Mr. Stuart.~This is mere negative testimony, founded on opinion,

and not admissible, I eonceive.

Chief Justice Sewell—~X don’t know that, Mc. Stuart, Tt is a fact
that bones were found. Were they, Sir, the bones of such a man as
Keveny was, of a slender man five feet ten or eleven high?

Mr. M’ Donell.—They were small bones. Mr. Keveny was a slen-
der man, but tall, and I have no doubt that they were his bones. Mr,
Keveny was easily managed, he was a man possessed of & high spirit and
a quick sense of honour; he was quick to resent an insult, but did not
give them. I chould think one man might easily munage him. I supe



92

pose the Prisoner to be superiour to Mr. Keveny in point of strength.
T have heard that Le quarrelled with the Hudson’s Bay people he brough
out, but I saw nothing of it. He was not, I think, more likely to quar-
rel than other people. I never bad any difference with him. T put up
a cross at the place where I found the bones; there had been a stick
with a wisp of straw acrqss it according to the Indian manner. Crosses
are generally put at rapids where people, meeting with accidents, are
buried ; but here are no rapids, and I saw no other cross hereabouts.—
T left Fort William to go fo Red River on the 15th October, 1816, and
about three days after,the Prisoner joined us where we were encamped.
' He came to my tent and we spoke together about affairs in general re-
lating to the North-West. He tald me afterwards that he was a Prisons
er, but he did not appear like one, as he had a gun and ammunjtion and
a shot bag on. We spoke of the affairs of the Savage Territory general-
ly, and amongst others of the massacre in which Governor Semple fell,
together with his people, by the North-West Company. He then said
that he also had committed some crime, and was then a prisoner on hig
way to submit himself to Lord Selkirk. I told himn that he had not
muéh to apprehend, as I supposed he had not bgen guilty of such hein-
ous crimes as the massacre at Red River, upon which he said that he al-
0 had killed a man belonging to us, and asked me if I would permit
him to name him ; I said yes, certainty, and he named Mr. Keveny.
He said Keveny, not Owen Keveny. He said that Keveny had come
from Hudson’s Bay, (he appeared to speak with regret for what he had
done,) and that he went with a warrant from Mr. Archibald Norman
M’ Leod to arrest Mr. Keveny, and having done so, he brought him te
the mouth of the River Winnipic, where Mr. M’Leod issued the war,
rant, but he had previously departed for the north. He said, that at the
time of taking him, Mr, Keveny refused to obey the warrant, and there
had been a scuffie, and that the Bois-brilés who were with him would
have killed Mr. Keveny, but that he prevented them, saying, that he
could manage Keveny himself. He went on to tell me that Keveny
was afterwards sent off for Fort William, and that some days after his
departure they received news at Bas de la Riviére, that Fort William
had been taken possession of by Lord Selkirk, that thereupon a council
was held, at which it was resolved to despatch Mr. Keveny rather than
le should join Lord Selkirk. He (De Reinhard,) said that he was pre-
gent at this council with Mr. M?Lellan, Mr, M’Donell, Joseph Cadotte,
Cuthbert Grant, and some others, whose names I do not now recollect,
and that they divided his effects between them at this council, but he did
not mention what part of the effects he had. He further said, that they
represented to him that the deceased was a rebel and that all the persong
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employed under my Lord Selkirk were rebels, and were actiné against
the government, and that the greatest mischief might be expected, as he
(Keveny) had with him papers and, plans which might, and would be,
ruinous to the North-West Company, He afterwards mentjoned being
in a canoe with Keveny, in company with a man named Mainville, and
a Savage commonly called José, fils de la Perdrix Blanche.

Attorney-General.—~Have the goodness, Sir, to relate to us what he
stated to have passed in the canoe.

Mr. M’ Doneil—He said that, en haut des Dalles, they landed, and
that Mr. Keveny, for some natural occasion, left them, and went a little
distance into the woods, and that, during his absence, he spoke to Main-
ville, saying, that if he, (Mainville,) was desirous, (** si vous aves en-
vie,’¥) of killing Keveny, that this was a favourable place ; upon which,
as Keveny was approaching the canoe to re-embm\‘i(, Mainville discharg-
ed his gun, shooting him in the neck, and that he, (the Prisoner,) ran
him twice through the back with his sword to finish bim. He also said
that, after being wounded, Keveny tried or attempted to speak, but that
all he could say was, * you,” adding that he did not suffer long, for that
he, (De Reinbard,) immediately put him out of pain. He told me a
great deal more which I do not now recollect, but I have related the
principal parts of our gonversation.

Attorney-General.—Did he appear penitent, and express sorrow for
what he had done, or account for his condugct ?

Mr. M>Donell.—He appeared very penitent for what he had done,
expressing great sorrow, saying that he had been misled, and that it
was through ignorance that he had done it.

Attorney-Gengral~—Did he tell you where Keveny fell, and what
they did with the body.

My, A’ Donell.—He told me that Mr. Keveny fell just by or upon
the canoe, just as he was going-to embark, and I do not recollect that
ke told me what they did with the body ; I think he did not.

1t being siz o’clock, the Cowr? wgs adjourned until to-morrow et eight,
A. M. The Chief Jystice admonishing Mr. M’ Donell that he must not
bold communication with any person on the subject of the trial.

—————

* If you have a wish.
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Tuesdey, 26th May, 1818,

PRESENT AS BEFORE.

The Jury were called over, ond being all present, Miles M’ Donell,
Esquire, was cross-examined by Mr, Stuart,

Myr. M?Donell—X cannot swear that the bones I saw en haut des
Dalles were the bones of Keveny, nor am I sufficient anatomist to know
the bones of a man five feet ten or eleven inches, or to distinguish the
bones of @ man from those of @ woman. I could distinguish the bones
of a very large man from those of a small one; these appeared the bones
of a man rather above the middle size. X do not recollect that De Rein+
hard said where it was held, but he told me who were at the councii—
viz : Mr. M’Lellan, Mr. M'Donell, Mr. Grant, Mr. Cadotte, and oth-
ers, together with himself. By Mr. M’Donell, I mean Mr. Alexander
MDonell, a pariner of the North-West Company. -And I am sure the
Prisoner told me that he (Mr. M’D.) was at it.

Chief Justice Sewell—Are you sure, Sir, that the Prisoner told you
it was Alerander M’Donell.

Mr. M?Doncll.—He told me it was Alexander M’Donell, a partner
in the North-West Company. I was made a Prisoner by the North-
‘West Company in 1815, and taken to Montreal. Mr. Keveny went te
England in the autumn of 1813, and I have not seen him since. I never
considered myself in the service of the Hudson’s Bay Company. 1 held
a commission for judicial purposes in a tract of land ceded by the Hud-
son’s Bay Company to the Earl of Selkirk, it being a right they have
reserved, and I was Governor there, The Hudson’s Bay Company have
also reserved the judicial authority over this ceded territory to them-
selves. Tam principal agent to Lord Selkirk in the Indian territory,
and have been so since the 10th or 12th of June, 1811, which is the date
of my commission. T hed in my possession (but have not at present) a
warrant for the arrest of Keveny, which I found at Fart Douglas, L
sent it with other papers to my Lord Selkirk.
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FREDERICK DAMIEN HEURTER, Sworn,
And examined by the Attorney-General.

Heurter~I was in the Indian territories in 15;16, ‘in the service of
the North-West Company. I was formerly a sergeant in the Meuron
regiment. I saw Keveny’s baggage at the fort at Bas de la Riviére; I
received it from a Canadian ramed Wells, and an Indian called Joseph,
The trunk which was marked * Keveny” -—

[Mr. Stuart interrupted the witness, saying, this was not evidence,
the Chief Justice replied he had not taken it down.]

Heurter—1X received a letter from the Prisoner, but I have not got
it here,

Ceoss-examination conducted by Mr. Vanfelson.

Heurter~I was engaged to the North-West Company for three
years, but X left before my engagement was completed. I did not enter
into the serviee of the Hudson’s Bay Company, nor of my Lord Selkirk.
I never was employed in the service of any other eompany.

Mr. Vanfelson~In what service have you been since you left the
North-West ?

[The Chief Justice doubting whether this was a proper question, Mr.
Vanfelson said he considered it one which he was bound to answer, for
if made to acknowledge that he deserted before his engagement was
finished, and went into the service of others, no worse consequence could
attend it than a civil action of damages ; and upon a cross-examination
ke hoped he was not exceeding the limits. The Chief Justice said, upon
a eross-examination perhaps it was not beyond bounds, but not seeing
any effect which it could produce to the benefit of the Prisoner, he
thought he should save time by stating his difficulty on the subject, and
recommended Mr. Vanfelson to put the direct question to the witness,
which was done.]

Heurter.—1 have never been employed in the serviee of the Hudson’s
Bay Company or of my Lord Selkirk, or of any other person, and I
have not received any salary from any one whatever, After De Rein-
hard was in prison at Montreal T went to see him I believe two or three
times. I do not remember any message which I carried to him ; and,
as far as I can recoilect, I did not tell bim that I was entrusted with any
message.
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Mr. Vanfelson.—1 have done with this witness.

Attorney-General.—You left the North-West: Give us your rea:vin$
for 50 doing.

Chief Justice Sewell.—Y ou musi not go into that. You have the fact,
and I cannot permit you to go farther.—Call the next witness.

Doctor Allan was about being sworn.

Chief Justice Sewell.—iMr. Justice Bowen has reminded mie of a cie-
¢umstance which renders your question perfectly admissible, Mr. Attor<
ney-General; you certainly are entitled to ask if, so that your witness
may account for what at presént appears unfavourable to bis reputation,
namely, that hie left the service of his émployers before Ire had completed
his engagement. I @did not recollect the circumstance, but upon my
brother Bowen’s suggesting to me his reason for thinking the question
was a faic one, I referred to my notes and certainly am of the same
opinion.

Mr. Stuart.—Tt is with the greatest deference that I beg fo submit 2
contrary opimon to that just intimated, but I presume your Honour
did not intend to prevent us from stating that we had an objection,
which your Honours overruling the question; rendered it unnecessary to
produce. We now beg leave to contend, that thre question is perfectly
inadmissible in law, and perfectly unnecessary for the sake of justice.
The question of the Croun on the examination in chief was, were you
in the service of the North-West Company ? and the answer ol the
witness was, Yes. We ask, have you lef? that sefvice ? and he answers,
Yes—There the facts end, and it is quite unnecessary to go farther.

Chief-Justice Sewell,—For you perhaps it is.

By Stuart.—And equally so for justice also.

Chicf Justite Sewell—That I demy—Justice to the witness who has
Jjust left the box requires it.

M. Stuart -1 still must beg to contend that all the purposes of
Justice are obtained by the question of the Crown, which led to evidence
that he had been in the service of the North-West Company, and, by
our ownon the cross-examination, proving that he had left it. We
have imputed no objeet to the witness, we therefore consider that the
question should not be entertained, for it can be of no possible benefit,
2or do I see any end which it can answer, unless to engraft a eivil ac-
tion on.a criminal process. Our only object in putting our question
was, that we thought it necessary to know, and that the jury should
know, what service the witness is in at the present moment, because
there is an influence arising from circumstances, which we are not al-
ways capable of divesting ourselves of, nor indeed, from its subtleness,
flo we always detect its operations. Had his answers to my leerned
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friend’s éul‘n‘seqifent: questions been différent to whdt they were, though
they might not have invalidated his evidence, would it not have been a
fair circumstance to excite their caution, and therefore proper to be be-
fore the jury, that he wasin the employ of the private prosecutor.
Upon his saying that he was not, we left him, and we do not consider
thut the Crown are entitled to re-examine the witness,

Clicf Justice Sewell.~—Tt fs really pamful when first principles of law
are opposed by solemn argument, from gentlemen for whose abilities
we entertain the highest respect, and, as painful flatly to deny them, and;
without Wearing them, to decide contrarj to their wishes, but it is an
ab:olute waste of time to hear an argument on this question. Had I
fecollected the extent of the question you had put to the witness, I
should not huve hesitated .« moment as to the right of the Crown to
put the question proposed by Mr. Attorney-General. et us for a mo-
aent look how the case stands, You ask Vitchie, a former witness,
whether he did fiot write to Heurter, the present witness, recommending
a certain course, and yon support the testimony given by Vitchie, by
making Heurter acknowledge, that ke did that which was recommended
to him. The inference you wish to draw is evident. To obviate the
supposed influence which the jury would infer from the circumstance
of his leaving his employers without finishing an engagement ; I say to
remove any unfavourable impression as to his ¢redibility, which this, (to
use your own term,) deserlion might create, the Crown officers wish to
ask him the manifest question ¢ why did you leave the North-West Com-
pany ? and in my opinion it cannot be refused.

M. Justice Bowen.—In concurring with the Chief Justice, I re
mark, that I suppose the object of our sitting here is to see justice done
lglletween‘ the parties, and to fairly take the evidence, as it is adduced on’
both sides, and, in the performance of this office, that it is my duty to
put any question, or make any obsérvation, that strikes my mind as im-
portant, either to the Crown or to the prisoner ; and I trust, so longas I
have the honour of a seat on this bench, I shall never be so wanting in
my duty to the public justice of the country, or to myself, as to abstain
from doing so. In the present instance, I refrained from putting the
question, though I saw the propriety of it, but when it was pul and
was about heing ovel'ruied, I felt it my duty to point out to the Chief
Justice that he had, in my opinion, overlooked the part of the evidence
which the Attorney-General, by that question, was desirous of clearing
up to the jury. It was a sense of duty that prompted me to do so now,
and a similar sense has urged any former remarks I have made, and not
a wish to conduc! this prosecution as was yesterday so ungenerously infi-

mated by Mr. Stuart, ‘
. N
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The question was then put by the Atlorney-General,

Heurter—~1 left the service of the North-West Company, because 1
received orders to join the Half-breeds to take possession of Fort Douglas
by force—1It was in 1816, at the time Captain D’Orsonnens was there.

Attorney-General.—Call Doctor Allan.

Docror JOHN ALLAN, Sworn,

And exomined by the Aitorney-General.

Dr. Allan.—1 know the Prisoner at the bar. I first saw him in
November, 1816, at Fort William.

The Atlorney-General produced ¢ paper.~—

My, Stuart.—What is that paper ?

Attorney-General - am going to ask the witness what it is.

Chief Justice Sewell, addressing the Attorney-General.—~What is that
paper ?

Attorney-General.—~Witness! what is that paper?

Chief Justice Sewell——Give me the paper. [The paper being handed
to, and examined by the Court.] It purports to be a confession of Charles
De Reinhard before Thomas, Earl of Selkirk, one of his Majesty’s Jus-
tices, &c. &c.

Mr. Stunrt.—~Let Lord Selkirk be produced.

Attorney-General ~I proceed with the examination, and when I
produce the paper to make it evidence, the learned gentleman can object.

Dr. Allan~T attended the Earl of Selkirk as a surgeon. I never
acted as clerk to him. Lord Selkirk was « magistrate in the Indian
Territory at that time. I was present when De Reinhard signed a pa-
per drawn up with his own hand. Y understood three days before, that-
he was drawing up one, and he told me at the time of signing it, that it
was his ewn hand-writing. I was present when the Prisoner gave the
paper to Lord Selkirk, and there was not any promise or threat made
use of. De Reinhard signed the paper, and then delivered it to Lord
Selkirk, and when it was delivered, Lord Selkirk asked him whether he
wished to add or take away any thing frem that paper, and be said no.

My, Stuart—1 object to this as going to prove the contents of a pa-
per by evidence that is not legal. Let the paper be produced regularly.
Dr. Allan says distinetly that he was not clerk but surgeon to Lord Sel-
kirk, who, as I understand, signed this paper as a magistrate; produce
him or his clerk.

Solicitor-General—~For all the purposes of this confession I should
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contend that the present witness was a clerk. Did you, Sir, act as sur-
geon to Lord Selkirk in witnéssing the paper?

Dr. Allen—1T came out as a medical attendant to Lord Selkirk’s
family. T had never heard of Red River at that time. I was present
when the paper was signed.- Nothing was altered ; he said the prisoner
did not wish to alter any thing. Three or four others were also present.

Mr. Stugrt.—1X hope the Court are not taking this; surely till the
paper is put in, this cannot be evidgﬁce. '

Chief Justice Sewell—1It is evidence as a recapitulation of what took
place at the delivery of a certain paper, whieh if not produced, or if pro-
duced and found inadmissible, will go for nothing. If found to be evi-
dence, we then have the whole attendant eircumstances before us.

M. Stuart,—It would be more frank of the Crown officers to state
explicitly what it is they are going to prove by this paper.

Solieilor-General——We mean to prove a voluniary confession of this
murder on the part of the Prisoner,

Mr. Stuart.—ITs it that?

Attorney-General -~Certainly it is, and have we not a right to do so?

My. Stuart—Then the Crown officers intend to prove a deposition
taken before a magistrate by a by-stander—1 object to such proof.

Attorney-General—My learned friend is, I think, a little premature.
We have produced no paper. He cannot, therefore, make an objection
to the mode of proof.

Chicef Justice Sewell.—It is of no very material consequence when the
objection is made. According to strict etiquette, the time for objecting
would be when the paper is put into the hand of the witness, and the
question is asked—is that the paper-youn saw signed and delivered By the
Prisoner at the bar to the Earl of Selkirk? and yoﬁ had better reserve
your objection to that stage of the examination.

Attorney-General —Did Lord Selkirk send for any person to witness
the Prisoner sign the paper ?

Dr. Allan—~Lord Selkirk sent for a geatleman belonging to the
North West Company, named Dease, to see De Reinhard sign the paper.
Mr. Dease read the papér himself in my presence and signed it as a wit-
ness. ]

Atlorney-General.—Did he make any remark on reading it?’

Dr. Allan.~~Mr. Dease asked the Prisoner ‘ if the contenls were
frue 2 De Reinhard said ** yes they were true,” and signed it, and Mr.
Dease signed it as a witness.

Altorney-General.—1Xs that the paper, Sir, which you speak of?

My, Stuart.~1 object to that question.

Aitorney-General—Is that the paper?
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Chief Justice Sewell—Now is the time certainly for Mr, Stuart to
tender his objection, and to be heard in support of it.

M. Stuart.—The officers of the Crown produce a paper purportmg
to be a confession taken before ¢ magzstrale, and they propose to prove
the signature of Charles De Reinhard by the gentleman now in the box.
To this course we object, and T shall have the honour very brleﬂy to sub-
mit to the Court the grounds upon which our objections are founded.—
We object to this paper or confession being proved unless by the magis-
trate before whom it was taken, or that magletrate’s clerk. Tt isa con-
fession which on its very face shews that it was taken under the statute
of Philip and Mary, on a charg'e of fe‘lony and the'question is, can it be
received in evidence ? We say no, except the magistrate or his clerk is
produced according to the provisions of the statute of Philip and ﬂ[aru
Without reference to authorities upon the subject, the necessity for a
strict comphance with this provision of the act must, I conceive, be ap-
parent to every one. At the lime of makmg the confession, he was in
the magistrate’s hands, who accordmg to his Judgement mlght lnberate
or imprison him, for the statute of Phrlzp and Mary gwes that discre-
tion to the maglstrate Tt also providesa check against magistrates in-
duczng prisoners to confess, by rendering no other evidence sufflcient to
prove a confession, but their own oath, or that of their clerk, who was
present at the time of its being made. “The reason for this is apparentv
because it is the magistrate alone who can give what the law invariably
demands, the best evidence of any fact that it is wished to prove. Ap-
ply it to this case, amd it is obvious that this gentleman, who was in the
room a short time, ﬁve minutes pexhap cannot glve us that informa-
tion which the maglstrate ‘could before whom the confession was made,
and who must necessarily know whether any promise er undue influence
was resorted to. Upon the great and ]eadm s principle of criminal law,
that the best possible evidence must be brought before the Court, this con-
fession is inadmissible. "Who can give the best possible evidence in this
case? why indubitably that person who knows all about it, from begin-
nmo to end, and who is able to give a legal quality to the confession by
answering those infreduclory questions, which it is indispensable shall be
put, previous to any such examination being read in ev idence. M’Nal-
]y, page 41, in a few words, lays down the rule which it is lmposslble
to evade—** Before such examinations can be read in eVIdence, lt must
“ be testified that they were made freely, without any menace, or ter-
* ror, or any species of undue influence 1mpo<ed upon the prisoner.)’—
Who, 1 say, but the magistrate, or his elerk, can satisfactor ily prove this?
Here we have a confession attempted to be proved, without a justice
being brought before the Court, or his clerk; and a confession not writ-
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fen down at the moment, when it might be supposed that a sense of
guilt burdening the conscience, led to a full developement of all the cir-
cumstances connected with the crime. What certamty have we that
threats and menaces were not fnade use of, or what certamty, on the
other hand, have we that promiscs were not resorted to, to induce the
‘.confessmn. If my instructions are correct, promises must have been held
out, for previous to the confession, I believe, we shall be able to prove
that D¢ Rrinhard was confined closely and treated with rigour, but that
after he had delivered this paper, ke was liberated and irented with kind-
ness. This circumstance alone is sufficient to excite suspicion, and to
dictate the absolute necessity of most strictly serutinizing every thing
‘,;:,onnectcd with this pretended confession. The peculiar situation of the
magisirale who received this confession, forms also a reason for'examin-
ing into this case (more than any other,) with the utmost minuteness.
Fort William, where the Prisoner at the bar was in a rigourous confine-
ment, previous to making this confession, had been taken by, and then
remained in .possession 6f, this very niagistrate. A justification for all
the violence and aggression which characterized the capture of that fort
‘was, we are told, that it was imiispensib]e to enable this magistrate to
bring to justict a band of criminals, who had thought themselves above
the law.  Thisis the sto‘ry that had, by every possible means, been ch:-
culated in that country, and hat all in opposition to this magistrate
were rebels and traisors. That story not answering, except in the wil-
derness, where information could only be obtained, through the chan-
nel and under the obﬂervatlon, of this very magistrate, recourse was
had to the press, to enable the actors in these scenes to stand clear in the
pubhc opinion. T hold in my hand a publication, in which this very con-
f/:ssion is éivcn to the pulez'c, and not the confession alone, but with com-
“ments calculated to influme the public mind, und deprive ihis unfortunate
Iﬁlan, and every other person any way connceled wilh these transactions, of
¢11 Jair and impartial trial. - Most sincerely do I hope as this is the first,
£0 it may be the lost time, we shall hear I will not say of a British sub-
Jjeet, but of any man being deprived of a fair and i impartial trial, upon a
charge affecting his life. Of this first right of every human being, the
magistrate before “hom the eonfession was taken, has, as far as in him
lay, deprived the person at the bar, by poisoning against lnm ina long
and studied pampu]et the public ear, by daring to reveal the ng’s
counsel which he was bound to keep secret, and thus disturbing the
imre fountain of national jusﬁcc. Such conduct I trust in God we shall
never again witness. But we arc not driven to the necessity of exhi-
bitir\lg the deformity of this conduet, it is suflicient that we rest upon a
rrincz’plc of law; and ray, that till the best evidenee, whicl the nature
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of the case will admit of, is produced, this confession cannet be permitied
2o go lo the Jury. 1t may perhaps be urged, that the number of wit-
nesses to the signing of this confession, excludes all idea of its being ob-
tained in any other than the most open and honourable maneer; on the
contrary, I should contend that the number witnesses adds no strength
1o the confession, but rather the reverse, indeed that circumsiance alone
renders it saspicious, and would, though unattended by any of the strong
points to which T have alluded, suggest to my mind that all was not
fair. If it was, why deviate from the usual course? No reason, I think,
can be assigned that will satisfy either the Court, or the Jury, that any
necessity existed for such a step. In eonclusion, T contend that Lord
Selkirk, as the magistrate, ought to be produced, so that the Prisoner
may have the benefit of examining bim. It is positively required by
faw, ihat the magistrate shall be produced previous to the confession be-
ing received as evidence, I have no wish to trespass further on the
time of the Court, being canfident, that till the necessary compliance
with the statute takes place, it will not be permitted to be given in evi-
dence against the Prisoner. Reason, as well as law authorities unite
against such a confession being received.

Myr. Vanfelson.—I have the hoonur, in the first place, to submit to
the Court that this pretended confession of the Prisoner ought not to be
reccived, because the magistrate before whom it is said to have been
made is not called before the Court to prove it, and secondly, that on
account of the gonduct of the magistrate who received it, this confession
ought not to be admitted. The magistrate, the Earl of Selkirk, (of
whom I shall say nothing but as a magistrate) has so deviated from his
duty, in the present instance, as to endeavour to poison the public mind,
by giving to the whole world this paper, which the Crown officers now
produce as the Prisoner’s confession made to him asa magistrate.—
Not confining himself alone to the printing of it, this magistrate equally
forgetful of his elevated rank in society, and the duty which, as a ma-
gistrate, he owed to his Sovereign, has even dared to comment on his
confession. Yes, your Honours, this magistrate not content with hav-
ing published, contrary to his duty, this confession, he has not been
ashamed to comment upon it, for the purpose of exciting the public
opinion against the unfortunate Prisoner at the bar. I do.not, there-
fore, object to this confession, as being the result of an understanding
with the officers of the Crown, no, not at ail, but upon the principle
that it is not equally certain that it does not result from some under-
standing between the private prosecufor and the Prisoner, which does
not at present appear. I submit to the Court, that the law always re-
quires, and indeed exacts the hest evidence that the nature of a case will
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will peﬁnit. Then I ask, what in the present case'is the best evidence
of this confession? Assuredly it is not the testimony of a bye-stander;
not the testimony of a gentleman who tells you, that he did Dot even
see the Prisoner writeit; not that of Doctor Allan, his Lordship’s phy-
sician ; but the best evidence to produce, is, that of the magistrate before
whom this pretended confession was made, or of his clerk, and not that
of a person who, by pure accident, happened to be present. Let us
consider this confession and the testimony which Doctor Allan gives en
the subject. ‘This confession had been prepared before-band, which is
certainly not a very usual circumstance ; moreover, at the time that the
Prisoner delivered it to the magistrate, it is in evidence that Lord Sel-
kirk asked him whether be wished to alter it, or to add any thing to it.
Certainly my learned brethren, the Crown officers, will not pretend to
say that this conduct is perfectly usual. Then, I would ask, for what
_reason has the magistrate thus acted ? what particular circumstance jus-
tified him in departing in the present case from the usual and regular
course ? I most respectfully submit, may it please the Court, that the
moment we see a magistrate depart from the regular and usual course,
from that moment there is ground for suspicion that the whole has not
been conducted with that degree of regularity and integrity which is
necessary to produce confidence in such proceedings; and, Jooking at the
. manner in which this confession was made, and, also, at the mode of its
production before this Court, I feel myself authorized to say, that the
circumstances are extremely suspicious. Another circumstance which
renders the presence of the magistrate very important in this case is
this, the confession was ready written when it was delivered to Lord
Selkirk in the presence of Doctor Allan; and, unless his Lordship is
called here, it is impossible to know whether any threat or promise was
made to the Prisoner, to induce him to confess. Let us look for a mo-
ment at the confession itsell. What is it ? the history ef a murder which
is alleged to have been committed in the Indian territories, and it is par-
ticularly-set forth in the paper that ihis confession is the Prisoner’s own
hand-writing, and that he made it before Lord Selkirk, one of the ma-
gistrates for the Indian territories, who also signed it in his official ca-
pacity. I hope, with confidence, that this honourable Court will not
introduce a rule so novel and so dangerous, as to allow of proving a
confession without the magistrate before whom it was made being pro-
duced ; indeed, I am certain, your Honours will not allow this confes-
sion to be received. Ajain, this confession ought not to be received
unless the magistrate before whom it was taken be present, because, if
he were in the witness-box, perhaps he might suggest something favor-
able to the Prisoner, or the Prisoner, during the examination of the
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imagistrate, might draw out some favourable circumstantes, tvhich zr;
unknown to amy other person. Perhaps it might appear that the ma-
gistrate had seen the prisoner before, and then a circuinstance might be
explained, which at present it is very difficult to understand, namely,
how it happened that this confession should be prepared beforehand ; we
should ascertain how it was obtained, and the reasons which induced the
Prisoner to prepare it. The Prisoner, undoubtedly, hds the right of
examining the magistrate before whom tlie Crown offfcers say the con-
fession was taken. The law ordains that before a confession ean be re-
ceived against a prisoner, it shall be established, that it was not obtaia-
ed by means of promises or threats, and that this circumstarce shall Le
proved. By whom?T not certainly by an’ individual who, by chiance of
accident, happens to be in the police office, or in the apartment of a ma-
gistrate at the time that a Prisoner is making his confession. - On the
contrary, it is expressly required that it shall be done by the magistrate
before whom it was made, or by his clerk who had written it, and
why? for this reason, certainly, because the magistrate, or his clerk,
¢ould furnish the best evidenee which the ease would admit, and the law
always requires the best evidence. Were it possible Lo allow a confes-
sion to be received against a prisoner, in the absence of the magistrate
o his clerk, he is deprived of a material part of his defence. It is the
duty of the Crown officers to produce the best testimony possible, aud I
ask them, do they produce it in calling Doctor Allan ? I mraintain they
do not, most assuredly not. If my learned [riends, the officers of the
Crown, say that Doctor Allan signed it as a wilness, that might he a
plausible reason for admitting his testimony, Lut it would not be suffi-
cient ; for the law enacts, that the magistrate or his clerk shall be the
wilness. Again, I submit to the Court that this confession is inadmis-
sible, because the Prisoner would be thereby deprived of bis right of

cross-examining the magistrate. {The Attorney-General remarked,
* The Prisoner can cull the Earl of Selkirk?)——1I ask pardon of my
learned brother, but it is kis duty to produce the best possible testimony
1o establish his case, and if, on the contrary, as in the present instance,
he offers testimony of another nature to the Court, it is not sufficient
for him to say, that we may produce it. Tt is absolutely necessary be-
fore this confession can be received, for the magistrate or his dlérk to
tell us, that it was made voluntarily, freely, and equally without pro-
mise of benefit, or menace of harm. X admit that if the magistrate and
his clerk were both dead, then the present witness would be the best
evidence, but, under the actual circumstances of the case, he is uot so,
and I consequently maintain, with confidence, that it is no answer to
wy argument to say, as Mr. Attorney-General has done, that we are
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at iﬁ)erty to produce it. It isnot for us to prove his case ; it is his duty
10 do it,” by producing the best evidence possible, and since the rule is
such, I say, that in producing Doctor Allan, the officers of the Crown
have net produced the best evidence in their power, and, it necessarily
follows, that this confession ought mot to be received as evidence for
the Jory. Tt is not our business to contradict the confession, before it
has been put in proof, and, to putit in proof, it is absolutely necessary
to produce the magistrate; and when he is in the witness-box, if we
cannot prove, that the eircumstances under which it was made prevent
it from being received, the blame will be with us. But, having reasons
to believe that this confession would be offered, we expected the Earl of
Selkirk would be called, and we were prepared to meet him, 'but his
Lordship not being here, we submit, with great confidence, that your
Honours will not admit it.

Attorney-General.—The paper offered as evidence on the part of the
Crown, I beg leave to cc'mtend, is entitled to be received, either, as a
confession taken before a magistrate, or as a paper in the hand writing
pf the prisoner. T admit, that the rule is to produce either the magis-
trate, or his clerk, to prove the confession of a prisoner ; but, there was
no clerk present, and as the magistrate is not before the Court, I submit,
with great deference, that, having proved that no menace was used, nor
any promise made, to induce the confession, that we are entitled to
prove it. That no inducement was made use of, or resorted to, is, I
think, clear, and I conceive, it to be no matter how that circamstance
is brought before the Court, so that it be but clearly and undeniably es-
tablished. This paper, T submit, does not set forth that it was an exa-
mination under j.he statute, but is much in the form of aletter, narrating
the circumstances of the murder of Mr. Keveny, and must, if not asa
confession under the statute, be received as an authenticated paper in
the hand writing of the prisoner, made by him freely and voluntarily,
from a sense of guilt, and therefore, in the words of M’Nally, deserv-
ing of the highest credit. As a confession or examination under the
statute, I contend, that, having proved there was no clerk, and the ma-
gistrate being absent, we produce the best evidence ; but if the Court
are against us in that particular, and think, as such it is not sufficiently
proved, yet, as an authenticated paper, in the Prisover’s-own hand
writing, delivered by him in the presence of the witnesses, after the
most fair enquiries whether he wished to alter any thing contained
therein, it must be received, and handed to the Jury as evidence for
them to decide on.

Solicitor-General.—Upon this question I shall very shortly trouble

your Honours. The first objection of my learned friends to the jntro-
Q
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duction of this confession is, that it is not the best evidence, but that to
make it so, the magistrate, or his clerk, must be produced : another ob-
jection is, that this confession has been published. "With respect to the
first, I perfectly agree with my learned friends, that the best evidence
in all cases ought to be produeed; but, agreeing in the principle, I
draw a different inference from the proposition; I contend, in opposi-
tion to my learned friends, that we have produced the best evidence
which the case admits of, indeed the strongest that ean be produced ; we
produce an acknowledgment, in the Prisoner’s hand writing, that he
committed the crime for which he is now at the bar. My learned
friend, Mr. Stuart, says that authority and reason combine to oppose
any confession being received, unless proved by a magistrate, or his
clerk. The reason of such a rule is not very obvious. A magistrate
cannot authenticate all depositions made before him ; that would be
impossible. Absence, sickness, and a variety of circumstp.nces, may '
prevent the attendance of a magistrate. Indeed, in the present in-
stance, we could prove that the magistrate isill; but we take a wider
course, and contend that we do all, that, from the circumstances of the
case, can be required of us. 'We produce a confession in the hand writing
of the Prisoner at the bar, and we prove his signature by a witness who
saw him sign it, and heard him acknowledge that the confession was true,
This confession differs from a confession taken under examination before
a magistrate at a police office, inasmuch as it was prepared by the
Prisoner himself. We know the practice at home is this; a prisoner is
taken to Bow Street, to undergo an examination, in the course of which
he makes a confession ; on his trial at the Old-Bailey, the clerk of the
office attends, and produces the confession; but this case is placed une
der such circumstances, as to render it impossible almost, strictly to fol~
low the general practice. But, when I cite the treatise of Mr. Chitty,
upon the subject, I think ¥ shall set the question atrest. T refer to page
571. In support of the position for which I am contending T might
also refer to 2d Hale, to Sixth State Trials, to Hawkins, to Philips on
Evidence, and many authorities, but your Honours will find it stated
fully in Chitty, page 571, where he mentions the authorities on which
it is founded. Dy learned friends have found out a very ingenious rea-
son for not permitting the witness to prove the confession, viz. he was
not, strictly speaking, a clerk, (though, were it necessary, I might be
disposed to contend that for all the purposes intended by the statute of
Phitip and Dlary, the witness was so0,) and they proceed to argue, that, a
stranger accidental]y or purposely, in the room at the time of the con-
fession being delivered, could not so completely prove the fact as the
magisirate, or his clerk, Were I to advert to the remarks that have
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been made by my learned friends on the magistrate, before whom this
confession was made, were I to recall to their recollection, the view
they have taken of his conduct, I think I should have sufficiently an-
\swered their argument ; for taking thier own character of him, surely a
stranger would be more likely to prove candidly the circumstances at-
tendant upon the confession, than such a magistrate as they have de-
picted. There is another point which, though supported by authority,
my learned friends appear completely to have overlooked, namely, that
confessions are to be presumed free, till the contrary is proved, In Sixth
State Trials this doctrine is supported, but is it so clear a principle of law,
that it js needless to cite authovities to sustain it. M’Nally has been
cited to shew that the best evidence must always be produced, and look-
ing at this confession, I contend we have complied with the rule; for,
although Dr, Allan was not relained as a clerk in the service of the Earl
of Selkirk, yet, in this instance, he acted as such, and, for all the pur-
poses for. which the provision of the statute of Philip and Mary was
enacted, he was a clerk. The object of that statute is to identify a con-
fession by the signature of the magistrate, or the hand writing of his
clerk. ' Dr. Allan does this fally. Another ingenious argument of my
learned friends will with equal facility be overset. They have argued”
that as there was no clerk present at the examination, and as the con-
fession is not the hand writing of the magistrate, the statute has not
been complied with, and therefore the confession ought not to be admit-
ted. My learned friends appear to forget that the paper does not pur-
port to be an examination, it is a voluntary confession, and certainly
much stronger from being entirely in the hand writing of the Prisoner,
because it is impossible that any misrepresentation can exist, which,
thoagh not likely, yet might creep in, if written by another person,
such as the magistrate, or his clerk. The case is so clear and so fair,
that doubt, I think, cannot exist upon the subject, that this was a free
and voluntary, and therefore a good, confession against the Prisoner.,
He relates the same circumstances to Captain D’Orsonnens, to Nolin,
to Vitchie, to Mr. M’Donell, adding that he was goirg to Fort Wil-
liam to submit himself to the Earl of Selkirk, and to make a disclosure
of all he knew under'a hope, (which was not warranted certainly,)
that he would be-admitted to give evidence for the Crown. Arrived
at Fort William, he employs himself in preparing this statement. Ha-
ving finished it, in the presence of the witness and others, amongst whom
was Mr. Dease, a person belonging-to the company to which he him-
self was a clerk, (who read the paper, and asked De Reinhard if the
contents were true, to which he answered they were) the Earl of Sel-
kirk enquires if he wishes to add, to take away, or to alter, any thing
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in the paper, and after saying he did not, he deliberately signs it and
delivers it to Lord Selkirk ;—the witness, together with Mr, Dease and
others, testing the act by putting their namestoit. Surely then we are
producing the best possible evidence when we tender this same paper, and
prove its identity by producing Dr. Allan, who witnessed the signing
and delivery. The ohservations relative to the publication had 1 think
better have been withheld, as I cannot see that they were at all called
for, as we have nothing to do with printed publications.—[The Solicitor
then referred to the Altorney General’s observations on ihis topic, and
deprecated any allempt to prejudice the public mind.J—In conclusion, T
beg to submit : 1st. that the confession is most distinctly proved and au-
thenticated ; 2d. if it should be thought necessary to produce the ma-
gistrate, we may be permitted to prove, (which we should do by this
witness,) that he is incapable of leaving Montreal, owing to sickness;
and 3d. that if a witness is necessary, then that Dr, Allan is a compe-
ient witness; le was present at the time, he heard neither menace nor
promise ; he heard,the Prisoner tell Deasg the contents were true, he
heard him asked if he wished to make any alterations, and heard him
answer, that he did not; he saw him sign it; he himself pnt his name
as a witness, and he saw him deliver it to Lord Selkirk. What can be
stronger evidence against him ? what can be better evidence? I con-
tend that it must be admitted.

[Mr. Valliére de 8t. Réal briefly contended in reply, that as Dr.
Allan could not prove all the circumstances connected with the confes-
sion, it ought not to be received. Referring to the position of the
Crown officers, that supposing it not to be good in criminal law that it
was a good confession at common law, he asserted that common law
equally with criminal, required the best evidence; the Earl of Selkirk
ought to prove the confession. He also argued that the confession could
not be produced as evidence, as De Reinhard did not enjoy freedom at
the time of making it, nor was his confinement a legal duress. In con-
clusion, Mr. V. said, he was a prisoner in a fort which that same ma-
gistrate had taken by a military force, and retained by the most ahomi-
nable violence, and I therefore submit that from its commencement,
during its progress, and until its completion, his confession is not the
best evidence, and therefore ought not to be admitted against the Pri-
soner.] ’

Chief Justice Sewell.~~Notwithstanding all the exertions of the gen-
tlemen who are counsel for the Prisoner, notwishstanding all we have
heard from them, we are most dictinctly of opinion that this confession
must be received as evidence proper to go to the Jury. 1 shall proceed

to shew that, upon sowmnl legal principles, this is the only conclusion we
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ean arrive at. I shall first take up Philips on Evidence, sect. 5, page 18,
‘ since an admission,” says he, * is evidence against a party in civil
¢ suits, with much stronger reason is the voluntary confession of a pri-
** soner evidence against him on a criminal prosecution, for it is not to
* be conceived that a man would be induced to make a free confession of
“ guilt, so contrary to the feelings and principles of human nature, if
** the facts were not true.”—Then, adverting to « late case, (the case
of Lambe,) he says, * it seems now to be clearly established that a free
¢ and voluntary confession by a person accused of an offence, whether
¢ made before his apprehension, or after, whether on a judicial examina-
¢ tion, or after commitment, whether reduced into writing or not, in
st ghort, that any voluntary confession made by a prisoner to any per-
¢ son, at any time, or place, is strong evidence agiainst him, and, if sa-
¢ tisfactorily prdved, sufficient to convict, without any corroborating
¢ circumstances ;¥ and this doctrine was supported by my Lord Kenyon
in Wheeling’s case, 1 Leach Crown Cases, 549, Under these general
principles, who can doubt that this paper is a good confession at com-
mon law ;—ifa confession made at any time, and to any person, is.evi-
dence, this being in writing, and signed by the Prisoner, (indeed the
whole is the writing of the Prisoner,) is certainly so. A confession re-
duced to writing, though not signed, according to a late decision, is good
evidence. Mpy. Justice Grose in delivering the opinion of the twelve
judges in Lambhe’s case, stated that a majority held that such a confession
would have been evidence at common law, and that it is not rendered
inadmissible by any provisibn in the statutes of Philip and Mary, res-
pecting examinations and informations hefore justices of the peace,
¢ for,” he adds, * if a prisoner’s confession, even when not reduced into
“ writing, be evidence against him, a forliori, it must be admissible
s when taken down in writing, for the fact confessed, being thus ren-

* dered less doubtful, is of course entitled to greater credit, and it would
** be absurd to say, that an instrument is invalidated by a circumstance
* which gives it additional strength and authenticity.” Now, this be-
ing the case, as to the paper offered by the Crown, what is the principle
by which its admissibility is to he tried? This principle is stated by
Hawkins and M’Nally, but very clearly in M’Nally, rule 11th, page
47. ¢ Confessions are received in evidence, or rejected as inadmissible,
¢ under a consideration whether they are, or are not, entitled to cre-
¢« dit? And, this being the rule, in what shape does the paper before
us present itsell 7 But before entering upon the examination on this
point, I would remind the Prisoner’s counsel of that remarkable piece
of testimony, given in evidence by Vitchie, that the Prisoner told him
$ that he had acknowledged all to Captain D’Orsonnens, aud that he
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# was going to do the same to Lord Selkirk, hoping to be received as g
# witness for the CrownJ* Here we have his verbal determination to
make a disclosure of the murder, I beg pardon, of what he knew of the
death of Mr. Keveny, and we must not, in considering the admissibility
of this confession, lose sight of this evidence, that he had previously a-
vowed his intention of making a confession to a magistrate, because
M’Nally sayf again, rule 10th, page 45, ¢ It has been determined that
« where the accused makes a confession in ¢onversation, and afterwards
“ malkes another confession before a magistrate, acting judicially by
« taking the same in writing, the conversation, or parole confessiun,
* may be given in evidence,” but not if it has not been given freely and
voluntarily. The statute of Philip and Muary requires that a magistrate
shall proceed o examine any person brought before him on a charge of
felony, by putting such questions to the prisoner, and to those who
brought him before the justice, as, in his legal discretion, shall seem ne-
cessary, and that this examination shall ke taken down in writing, and -
old writers say, shall be signed. Hence the necessity of producing the
magistrate. He puts the questions, his elerk, if he bas one, writes down
the answers, therefore M’ Nally says, page 41, rule Tth, that on the prid-
ciple “ that the hest evidence the nature of the case affords is the
‘* only evidence that can be received, the proof of such examinations or
“ the prisencr must be made either by the justice of the peace, or the
& coroner, \V‘\'hO took them, or his clerk who wrote them down, that they
“ are the true substance of what the prisoner confessed.” .The necessity
for producing the magistrate is not, according to the vulgar opinion, to
prove the identity, of the paper offered on the trial in evidenee, but that
it contains the substance of what the prisoner had confessed before him
in the examination previous to commitment or bail. But this is quite
a different case; this is not the act of a magistrate, not the act of the
clerk to a magistrate, it is the act of the Prisoner himself, following up
the intention he had antecedently expressed to Vitchie, of making a con-
fession of all he knew relative to the death of Keveny. It is he who
writes the declaration with bis own hand, which is now produced in e~
vidence against him. There cannot therefore be any necessity for either
magistrate or clerk to be produced, for we have the very best evidence
possible.  We have the evidence of the Prisoner himself of what he re-
‘elly meant to say. Proceeding to the evidence of Dr. Allan, what can
be stronger ? the Prisoner hands the paper that he had been, (as Dr. Al-

* % Qu'il avoit tout avoué au Capitaine D*Orsonnens, et qu'il allojt
** faire autant a Milord Selkirk, esperant étre requ témoin de Ja Cou-
* ronne.”
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1an had heard or understood,) some days previously engaged in prepas
ing, to the Earl of Selkirk, who, before De Reinbard signed it, sent for
Mr. Dease, a clerk in the same 'employ as the Prisoner, the paper is giv-
en into the hands of Mr. Dease, who reads it, and then asks ¢ De Rein-
hard is this true? are the contents of this paper true ?” and he answers,
** they are true,” and signs it, ard then Mr. Dease and Dr. Allan, and
others, who were preéent, signed it. Under such circumstances, can
the credit of the paper be for a moment doubted ? can it, flowing, as I
have shewn it does, from the highest possible source, himself, and made
agreeably to a determination he had previously communicated ¢o his
old comrade Vitchie, be rejected, or can it, for one moment, be a question
whether or not theCrown is entitled to the benefit of offering it to the
Jury a¢ a piece of testimony? I think not. There is no necessity to
produde Lord Selkirk, or his clerk, or for any further proof, because we
have already the highest possible proof, viz: his own confessions, ziva
voce, completely substantiated by the fulfilment in this confession, writ~
ten with his own hand, of his avowed determination to Vitchie of mak-
ing a confession to Lord Selkirk. On what ground can we reject this
confession? T beg the gentlemen engaged in the defence, to recollect
that this was his declared intention, to recollect that he was brought in<
to the room prior to signing it, to recollect that by one of his own fel-
low-servants he was asked if it was true, to recollect that neither me-
nace not premise was made to him, to recollect that, on the contrary,
he was asked if there was any thing he wished to change, any thing to
add, any thing to take away, and therefore that it is, primd facie, a con-
fession voluntary made. Ifit is intended to set up the contrary, it may
be proved, but certainly it does not appear, that there was either me-
nace or promise made at the time of signing it. I repeat, let it be re~
collected that he had before expressed his intention of making a confes-
sion to Lord Selkirk, and that he signed this paper, containing a con-
fession before his Lordship, and in the presence of one of his own party,
who asked him at the time, ‘* are the contents of this paper true?” and
that he answered, “ they are true.” Let these circumstances be vecol«
lected, and, I ask, is it possible that, under such a continuation of evi-
dence, we can reject the confession, as a confession at common law.—
Lord Selkirk, as far as we see, took no examination, the Prisoner had
prepared a detailed statement of the transactions as they oceurred,
which he delivered to Lord Selkirk, who certified it to have been so de-
livered by the Prisoner, as his account of the transaction. In oy judg-
ment it is a manifest continuation of his original intention of mekinga
confession. Whevever we find him, from the moment he arrived at the
eucampment, as testified hy the two voyagers, whenever we meet him in
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eonversation with his friends, we ind he persists in the same story, dowt
to Vitchie, to whom he explains the motive for his conduct, He comes
at last to Lord Selkirk, and reduces the viva voce narrative to writing, and
the whole is finished with more than usnal caution, four persons being pre-
sent, one of whom, who might reasonably be supposed to be favourable
10 the Prisoner, Mr. Dease, reads the paper, asks liim, ¢ Reinhard, is
¢ this true P as if he had said, * did you so kill Mr. Keveny ?”” and
he says, “yesitis, I did” Tlc then deliberately signed it, and the
others witnessed the signing. As a confession made hefore these per=
sons it must be received. Had it been made only vive vore, it would
have been a good confession at common law, and it canuot be invali-
dated by a circumstance that clothes it with additional strength. Tt is
not received as an examination under the statute of Philip and Mary,
taken beforea magistrate, but as the Prisoner’s confssion at common
law, made in his own hand writing, and that part of it which is in his
band writing is so received. The remainder of what appears on the pa-
per, in another hand, we have nothing to do with, we only take his oun
act, that whicix is in his own hand writing, as evidence to go to the Jury

[Mr. Justice Bowen very shortly expressed his entire concurrence
with the Chief Justice, remarking, that nothing could be stronger evi-
dence than a conféssion written by the Prisoner himself, but the admis-
sion of it did not preclude the Prisoner’s counsel from shewing, from
circumstances which had not ycf appeared in evidence, that il was not
entitled to credit. He observed that his writing it himself, and Doctor
£llan knowing three days before that he was engaged upon it, might
open the door to shew those circumstances, hut at present it wasa good
confession, and legally entitled to be received.

DMr. Stuart remarking that it was certainly made under the lope of
pardon, the Chief Justice remarked, that was merely his own stotement,
and repeated, that receiving the confession now, did not preclude them
from destroying it hereafler.]

Examination resumed by the 4ltorney-General.

Atlorney-General.—Is this the paper which the Prisoner sigued in
your presence?

Dr. Allan—1t is; T saw the Prisoner at the bar sign it. Ttis in
his hand-writing, and is signed in two places; in the one Charles Rein-
bard, and in the other Charles De Reinhard.

[The confession, in the French language, of which a translation fol-
lows, was then put in and read, the Chief Justice directing the Clerk of
the Crown to read only that which was the Prisoner’s own hand-writing,
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and not the appendage or certificate beginning ¢ Before me, Thoas,
 Earl of Selkirk."]*

TRANSLATION.

1, the underwritten, Charles De Reinbard, having surrendeved my-
self prisoner to Captain D’Orsonnens at Lake 1a Pluie, the 2d of Octo-
.ber, 1816, in consequence of the various circumstences 'that have hap-
pened, during thie time, I ‘have been in the service of the North-West
Company, and with regard to the death of Mr, O. Xeveny, I volunta-
rily make the following declaration.

My time of service being expired, as colour-serjeant in the regiment
of Meuron, I was recommended t\)y‘ Lieutenant de Mesani, commanding
my company, to Messieurs William M’Gillivray and M’Leod, as elerk
in the North-West Company, and I afterwards obtained my discharge
from the regiment on the 24th April, 1816, in consequence of a special
application made to His Excellency the Governor, Sir Gordon Drum=
mond.

X engaged myself with the kighest opinion, with which I had been
impresséd by Mr. Mesani, to serve with all posssble zeal, a society of

—

* The Certificate, which the Court rejected, follows:

Berore THomAS, EARL OF SELKIRK, one of his Majesty’s Jus-
tices assigned lo keep the peace in the Western Disiriet of Upper Canada,
and also in the Indian Terrilories, or parts of America not wilhin the
Provinces of Upper or Lower Canada, appeared, CHARLEs DE REIN-
HARD, charged with the erime of Murder, who being examined, confessed
that he had assisted in murdering Mr. OweN Keveny, and gave in the
annexed stalement, writien with his own hand, on the seven preceding pages
and signed with his name, declaring that the same contained o true account
of the transaction, and of the reason by which he was misled to participate
in such a crime.

' (Signed) CHARLES REINHARD,

Commis de lo Compagnie du Nord-Ouest,
Declared before me, at Fort William,
on the 8d daj of November, 1816.
(Signed) SELKIRK, J. P.
I presence of
J. Martuey, Capt. late D. M. Regi,
Jorx WirrLiam DeasE,
JonN ALLAN,

Avrex., BR1DroRD BECHER,
P

Wilnesses,
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the most hofiourable nature, and under the protection of gavernment,
and I was much pleased when I took my departure for the North, ia
company with Lieutenants Mesani and Brumby, who had six months’
Jeave of absence from the regimenty at the desire of the North-West
Company, in order to render an impartial account to Government of all
that might occur in that country.

' On the journey I often heard an opposition talked of, without up=
.derstanding where or what it was, till we had arrived at Lake la Pluie,
where M. Mesani informed me that Mr. M’Leod wished me to puton
my military coat, as likewise my comrade, Heurter ; Messieurs MGill-
vray, M’Leod, and Mesani, having recommended us to take them with
us before we left Moutreal, in order to appear in a council of Indians,
which took place in the audience hall, where Messrs. Mesani and Brum-
by were introduced as Captains, and I and Heurter at their side, as peo-
ple belonging to the King. Mr. M’Leed dictated the speech to the in-
terpreter, and caused to be explained to the Indians what had occurred
at the Red River, where Mr. Robertson had taken the fort like a rob-
ber, maltreated the prisoners, and after pillaging, burnt the whole, and
that, because there was reason to be apprehensive of other violences, go-
vernment had, on that account, sent those gentlemen, the officers, to see
that justice was done, and Mr. M'Leod invited the Indians to take part
with the North-West Company, and to render ihem assistance for the
defence of their rights. Upon which one of the chiefs, and twenty-four
of his -young men, after having received presents and ammunition, took
their departure the following day, with the brigade, half of them in their
own canoes, and half in those belonging to the brigade.

On his arrival at Bas de la Riviere, My, M’Leod caused the cases
of arms to be opened, and armed the Canadians; two brass pieces of
cannon were embarked, and the brigade moved on to Deadman’s River,
in order to wait for more canoes from Athdbasca, which arrived the next
day. On the 22d of June, the brigade proceeded along Deadman’s
River, and met with two barges with colonists, all whose boxes, trunks,
&c. Mr. M’Leod examined, and kept a great many papers: he took no
one prisoner but Mr. Pritchard, from whom the first accounts of the
occurrences that had taken place at the Red River were oi:tained. Up-
on returning back to the preceding encampment with the colonjsts, Mr.
Bourke, who was wounded, and three other servants of the Hudson’s
Bay Company, were made prisoners, and putaltogether in a tent, the
overseeing of which was committed to me.

On the following day Mr, M’Leod and the other partners prcsent;
together with several clerks, took their ﬂcparture in light canoes for the
Forks, aud in same manner, Messrs, Mesani and Brumby, immediately
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after their return and that of the pther gentlemen from Deadman’s -
River, departed with Mr. Hughes for Fort William to convey the news

te Mr. M’Gillivray, and thence to repair forthwith to Montreal. After

the brigade was reassembled, I was sent with the prisoners to Bas de la

Riviere, and the brigade: went to ‘the Grand Rapid, fearing. that. Mr, .
Robertson might intercept the Athabasca loaded canoes, and. Messrs. .
Macdonell and M’Lellan arrived at Bas de la Riviere four or five days:
after I did, with fifteen Brois Brulés, three pieces of cannon, two of:
which were brass, and one iron, two wall pieces, znd about fifty guns, .
musquets of the old army model. ' On the return of the brigade from:
the Grand Rapid, the prisoners were embarked for Fort Williara, and I
received instructions under the ordlers of Mr. M’Lellan to put the fort

in a state of defence, as weil against Mr. Robertson, who:was supposed

to have it in view to take possession of that provision pbst, where thére .
were four or five hundred bags of pemican, as for the purpose of giving:
areception with the cannon, and forty musquets in reserve, which were-
kept always loaded, - té any canoe of the Hudson’s Bay Compauy tha)‘.

might attempt to.pass the post. R

Having learnt that My Lord Selkirk had arrived at the Sanlt with”
a great number of men, artillery, &e. double vigilanee took place at:
the fort, M’Lellan making all the people believe, that' my Ford was
their greatest enemy, degrading his character:in évery way, and repre~
senting Mr, Strachan’s pamphlet as speaking of my Lord 'with too much.
moderation, publishing the opinion of three lawyers inorder to prove
the invalidity of the charter, and representing Lord Selkirk as acting
without authority, and making laws according to his own good liking ;
that the government was decidedly in favour of the North-West ‘Com-
pany, since they had sent two officers to see that every thing was in’
order : that all that Lord Selkirk did was without the knowledge or
approbation of government.

In the beginning of Aungust, intelligence was received at Bas de la
Riviére, that a barge or boat with a few men, English, from Hudson’s
Bay, had arrived at Lake du Bonnet. By the first loaded canoes from
Athabasca, a man belonging to that barge, arrived, who said that.he
could not continue aoy longer with Mr. Keveny, who commanded that
barge, and that hic comrades would equally desert-the first opportunity.
A few days afterwards, four other men belonging to that barge, arrived-
with other Athabasca canoes. Two or three days after, Mr. M’Leod.
having arrived from Fort William, examined these men, one of whom,
of the name of Hay, made oath, that Mr. Keveny had cruelly ill-treated
him and his comrades, upon which Mr, M’Leod granted a warrant a-
geinst him, and nominated me, and one of his own men of the name of
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Castalo, a3 constables; to go and arrest hirh at the partage where his peo-
ple had abandoned. him, Mr. M’Lellan ordered six Bois-bralés to ac-
company me to assist ;‘ when I came there, about ten o’clock in the
morning, I found Mr. Keveny in his tent, and I apprised him of my
mission, making a prisoner of him in the King’s name; " he was much
surprised, and seized bold of his pistols to defend himself. Having re-
presented to him that his. immediate death wonld be the inevitable con-
sequence of his opposition to the law, be became quiet and required to
see the warrant upon which he was arrested.. Having read it, he again
became outrageous, and it was with dificulty I prevented the Bois-bri~
1és from dispatching himi.. Mr. Keveny was conveyed as a prisoner to
Bas de la Riviére, I lefi Primean, the interpreter, to take care of his
property which was already under the charge of his clerk, named Cowly,
and his servant, an Irishman. Haviog arrived at the fort with the pri-
soner, he had a violent altercation with M’Lellan, pretending not to be
under the jurisdiction of Canada, being upon the Hudson’s Bay Compa-
ny’s territory, he prefended to be independent of the law of Canada.—
On the following day, about ten o’clock, he vas embarked for Fort
William, in ¢ompany with five Bois-brilés, to whom Ir, M’Lellan
gave jrons in order to make use of them in case the prisoner should re-
sist. I was afterwards informed by the Bois-brilés, that when they
came to the portage, the prisoner behaved in such a way as to force them
to bind him and to hand-cuff him. Mr. Keveny’s clerk, (Cowly,) being
Teft by himself, came to the fort, and requested Mr, M?Lellan to receive
against an acknowledgment, the barge with its loading, and to grant
him his liberty, together with one man to return in a.small canoe to
Albany Fort, whence they came. An acknowledgment was given for
four calves, a still, a case of arms, quarters of salted beef, flour, &c. &c.
On Primeau’s return to the fort he delivered Mr. Keveny’s papers to
Mr. M’Lellan, and he kept for himself the clothes which he (Mr. Ke-
veny,) had left on going away for Fort William ; he besides made pre-
sents to Mr. M’Lellan, of a book, a case wine bottle, ecandlesticks, tea
cups, and other small articles.

Amongst the papers there were printed instructions from Hudson’s
Bay. I wasinformed that Mr. Macdonell, having met the prisoner and
the five Bois-Brilés, replaced the five Bois-Briilés, by two young Cana-
dians and an Indian, as guide, to convey the prisoner to Lake la Pluie,
Messrs. Stuart and Thomson, having, three or four days afterwards, met
this canoe, caused it to turn back. The Canadians and the Indians hav-
ing quarrelled, they separated, and the Canadians, being ignorant of the
way, were no longer able to pursue their route, abandoned the prisoner
in a small island, and stopped themselves at another istand not far from
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him. Mr, Stuart having arrived at Bas de 1a Riviére with the news of
the taking of Fort William, Mr. M’Lellan dispatched a light canoe for
Athabasca to apprise Mr. M’Leod, and another to Red River to apprise
Mr. Macdonell, who arrived at Bas de la Riviére, on the 4th of Sep-
tember, in the night, with the Beis-brilés and EIndians. All this time
Mr. Keveny was expected, who did not arrive, and conjectures were
formed either that the Indian had killed him, or that the Canadians
had lost their way, or that the canoe had been lost. On the 5th of
September, Mr. Macdonell and Mr. M*Lellar convoked all the people
&t Bas de la Riviéce to bold a council ; the captdre of -Fort William
was stated in a proclamation, and the danger represented which would
be incurred by allowing the enemy to penetrate farther ; and those who
chose to volunteer their services to go to Lake la Pluie were desired to
declare themselves, The greatest number having refused and preferring
to defend their lands at Red River, Mr. M’Lellan took a light canoe
with Mr. Grant, Cadette and me, his Bois-briilés, and his servant, a
Canadian, with the intention of proceeding to Lake la Pluie, in order to
obtain intelligence, and at the same time to endeavour to discover what
had became of Mr, Keveny. On the voyage the general tenor of the
conversation was, that if he was found, he ought to be dispatched, as
being a determined enemy of the Company, and capable of doing much
harm at Red River, if after a while he should have the opportunity of
taking revenge, After four hours march, the Indian was found near a
small river, a few hours afterwards the Canadians were perceived, upon
whom M?’Lellan bestowed much abuse, -and a good many blows with a
eanoe pole, for having beaten the Indian, and abandoned the prisoner,
The Bois-bréilés abused the Canadians for having prevented the Indiag
from killing the prisoner, who said be ought to be put to death the mo-
ment he was taken. Mr. M’Lellan having enquired where he might
meet the prisoner, took the Canadians in his canoe, the Indian being
there already, covered over with a Scotch cloak, that he might not be
recognized. DIMr. M’Lellan became enraged when he came to the island
where the prisoner had been left and he did not find him, believing that
he had escaped towards Hudson’s Bay, and he searched amongst all the
Indians, until he found him out by his teat, which was pitched near an
Yndian family, to whom M’Lellan made a present of rum and tobacco,
and traded a small canoe, in order o embark the prisoner with me, and
a Bois-brilé, and the Indian, saying to me, * Make the prisoner believe
% that he is going to Lake la Piuie. 'We cannot kill him here amongst
s the Indians. We will wait for you farther on, and when you come to
5 g guitable place-you know what you have got to do.”” Upon which
ke went away. About thr/ee quarte-rs of au hour afterwards, when the
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Indian women had finished gumming the small canoe, I caused the pri-
soner to embark with all his baggage, with the exception of a trunk and
a portmantean, which wereput into Mr. M’Lellan’s canoe, and about
a quarter of a league from there, where the river makes an elbow, and
Mr. Keveny *having asked to go on shore for his necessities, I said to
Mainville (the Bois-bri:lé)—** We are far enough from the Indians, you
* may fire when he comes near enough to embark,” the Indian held the
canoe fast by the bow, and I was also on shore. Upon Mr. Keveny's
approaching, in order to embark, Maiaville fired his gun at him, the
contents of which went through his neck, and as I saw that the wound
was not mortal enough, and that Mr. Kcveny still attempted to speak,
having fallen forwards upon the boat, ¥ run my sword behind his back
through his heart in two thrusts, in order to put him out of his pain.—
Being quite dead, they stripped the body, and carried it into the wood.
Having got to Mr, M’Lellan’s camp, who, when he saw the small ca-
noe arrive, he sent Mr. Grant and Cadotte, to ask me whether Mr. Ke-
veny was killed. Having replied in the affirmative, they told me that
Mr. M’Lellan had sent them to give me orders not to say he was killed,
upon which I said, that he was killed, and that I would not conceal it,
as it bad been done by hisorders. When we came to the camp M’Lel-
lan required to know the details of the murder, which I gave him as
above, and T gave vup to him his tent, his bed, and all bis baggage. Dur-
ing the night he examined all the papers, burning some and keeping
others, and the rest he left to my discretion : T distributed amongst the
Bois-brilés some clothes that had been worn. Mr. Grant asked for the
tent, and Mr. Cadotte for sundry articles, and I reckoned upon keeping
a box with good clothes for my share, but the whole was left concealed,
{en eache,) till we should eome back from Lake la Pluie. On the 13th.
of September in the evening, we arrived at Fort Lake la Pluie, where,
finding that the fort was not in the occupation of Lord Selkirk’s party,
Mr. M’Lellan proposed so proceed on to Fort William to procure intel-
ligence, but the Bots-briilés having refused to do se, he propesed to me
to go down in a small canoe, with two or three Canadians, but Mr,
Dease, baving his family at the fort, asked and obtained leave to go in
my stead. Mr. M’Lelian took his departure for Bas de Ja Riviére, on
the seventeenth, and I was to remain at Lake la Piaie, till Mr. Dease’s
return: on the 2d of October, very early in the morning, T received a
letter from Captain D’Orsonnens, who had learnt from the Indians that
T was there ; he admonished me not to fly from the place, that he posi-
tively must have some conversation with me about the Red River af-
fairs, sending me at the same time a copy of the Governor’s proclama-
tion.  Captain D'Orsonnens having arrived about two o’cloek, with
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Mr. Dease, and having explained to me the situation of the two com-
panies, and that those who belonged to the North-West who were at
the Red River, would be considered as rebels by government, if they
pemsted in their conduct. I was much surprised at this intelligence,
and above all I shuddered with horror at the dreadful érime in which
those gentlemen of the North-West had caused me to participate, a few
days before, upon the person of Mr. Keveny—Having till that moment
¢onceived that I had been acting in conformity with the wishes of go-
. vernment—wliereupon I gave myself up as a prisoner to Captain D’Or-

sonnens, and gave him all the above mentioned details.

(Signed) CHARLES DE REINHARD,
‘ Clerk of the North-West Company.
Fort William, the 28th Qclober, 1316,

Aitorney-General.—That is the case on the pait of the Crown.

[ A Juryman asked the witness whether, before the Prisoner signed
the paper, he read it?]

Dr. Allgn.—Yes, I read it; not fo the Prisoner, but to myself and
it is now in the same state except the endorsement.

Cross-examination conducted by Mr. Stuart.

M. Stuart.—~Was Lord Selkirk, at the time of this confession being
made, in possession of Fort William ?

Dr. Allan~Lord Selkirk was then, and had been, for some time in
possession of Fort William. De Reinhard had been about a week at
Fort William previous to his signing the paper. He lived in a room
with another fellow-sergeant of the same regiment—there were no sen-
tinels over him. The paper was signcd and delivered to Lord Setkirk,
in the evening about seven o'clock. It was dusk I recollect. I had not
seen either this paper, or any other like it, previous to the 28th of Oc-
tober. I knew a few days before that he was writing something, and
I may possibly have spoken to Captain Mathey about it, but I did not
see, the paper till I saw it on the 28th of October. I do not know that

.the original of this paper was written by Captain Mathey and copied
by De Reinhard, nor any similar paper. Captain Mathey regulated the
affairs at Fort William. This paper was laid before the Earl of Selkirk,
as a magistrate. I do not know whether the Prisoner was taken before
Lord Selkirk, at the time of his arrival at Fort William. I was not
there at that time. I should not think he could be so long as a week at
Fort William without seeing Lord Selkirk, but I cannot give evidence
to that point, as I was not there at the time. I left Fort William oa
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the 17th of May, 1817. I generally resided there from 1816 to that
period, but I was sometimes a good many miles distant.
Attorney-General.—Where is Captain Mathey, Sir, at present?
Dr. Allan—Captain Mathey is at Montreal,
My, Stuart,—1I have done with Dr. Allan.

T D T s

DEFENCE.

Upon the prosecution being closed, and the Prisoner’s counsel asking
the indulgence of the Court for a short time to enable them to arrange the
eourse of their defence, the Court was adjourned for an hour and a halfs
Having re-assembled, and the usual forms being gone through, Mr. James
C. M*Tavish was about being sworn, when it was intimated that one of
the Jury feared he should be unable from sickness to procced with the irial.
A physician was sent for, and (being sworn (Dr. Hacket) to hold no con-
verse with the Juror but on the subject of his healik) examined the state of
it, and represented to the Court thal he did not doubt bul the Juror would
be able to atlend to the proceedings.

JADMES CHISHOLM M'TAVISH, Sworn,
And cxamined by Mr, Stuart.

Mr. B Tavish.—1 was a clerk of the North-West Company in the
wonth of August 1816, resident at Fort William. I know that on the
15th of that month, Fort William was taken possession of by an armed
force under the immediate command of Captain D’Orsonunens. The Earl
of Selkirk was not at Fort William on the 13th of August. The per-
sons composing this force were all armed, some doubly armed. The offi-
cers were armed with swords and pistols; the muskets, generally speak-
ing, had bayonets attached to them, and the force had altogether the ap-
pearance of a military force. Captain D’Orsonnens was at the head of the
first party that entered by force into Fort William. On the evening of
the 12th of August, we distinctly saw the men on the other side of tha
river, belonging to the late De Meuron regiment cleaning their arms,
and observed them plant a cannon against Fort William. At the mo-
ment of their arrival at Fort William, a bugle was sounded, and the
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men huzzaed erying, ‘ aux armes, aux armes et aux canons” (to arms,
to arms, and to the cannon), and then rushed into the fort. They
seized two pieces of cannon, loaded them, and planted them in the mid-
dle of the square, which was a position commanding the entry into the
fort. The men were exceedingly outrageous and abusive, and Captain
D’Orsonnens behaved in a very violent manner. I heard him threaten
Mr. John M’Donald, a partner in the North-West Company, and saw
him seize him with one hand, and in tke other he had a pistol which he
put to the ear of Mr, M’Donald.

Solicitor-General.—This surely cannot be evidence to repel a charge
of murder, nor do I see that it can have any effect upon the case.

Chief Justice Sewell—Nor can it, unless clearly brought up to the
knowledge of the Prisoner, and then it will form a question for the Jury
what influence it might have on his mind.

Mr. Stuart.—From Captain D’Orsonnens’ testimony it might be
inferred that the fort was given up voluntarily. It will, T am sure, be
in the recollection of the Court, that, in his examination, Captain
D’Orsonnens described himself as a simple individual. I wish to prove
that he was at the head of a military force; that he was not there, as
from his representation we might be induced to imagine, solus cum solo,
I shall exhibit such evidence, as to the conduct of Captain D’Orsonnens,
that it must méterially affect the credibility of his testimony. I will

- put the direct question. 'Was Captain D’Orsonnens armed, and did he
act as the head of a militaty force ?

My, M Tavish.—Captain D’Orsonnens was armed ; he had a sword
and pistols; he commanded as the head of an armed body, The officers
were dressed in the uniform of the late De Meuron regiment, and Cap-
tain D’Orsonnens wore a grey military great-coat. Some time after
the fort had been taken possession of, (but the same day,) a reinforce-
ment arrived with Captain Mathey, who then took the chief command;
about twenty with Captain Mathey kept possession of the fort that
night. On the arrival of Captain Mathey, and before the arrival of
Lord Selkirk, sentinels were placed over the fort.

Solicitor-General.—~1 believe at this time Captain D*Orsonnens was
not there, and as this evidence is intended to destroy his credit, it is ne-
cessary that we have nothing brought forward except when Captain
D’Orsonnens was present. ‘

Chief Justice Sewell—You have obtained the substantive fact that
Fort William was taken by force, (I am speaking to the gentlemen en-
gaged in the defence,) what do you wish for more? It is taken by arms
ed men, cannon are planted, sentinels are placed; what more complete

possession could be obtained of a ﬁlace than this?
Q
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My Stuart.—We contider it necessary to shew, not merely that it
was taken possession of forcibly, but that it was retained posgession of,
for a considerable time.

Chief Justice Sewell—Well put the general question ‘then: How
ldng was it kept possession of—and you come to the point at once.

The question being put.

Mr. M?Tavish.—I am not able to say how long Lord Selkirk retain-
ed possession of Fort William. 1 left it on the 4th.of September, and
at that time it was in possession of the armed force, together with the
whole of the property, Fort William is the grand depét of the North-
‘West Company. All the equipments for the interior, and all the re-
turns, pass through Fort William. From the 13th of August.till the 4th
of September, the day I Jeft, there was no communication with the In-
dian Territory for the North-West Company, it was entirely cut off.

Cross-examination conduc.ed by the Aitorney-General.

Mr. M Tavish.—At the time Fort William was taken, there were
upwards of a hundred men there, perhaps in and about the fort, there
might be upwards of two hundred men. They were not armed, neither
were the cannon loaded. There was no resistance made, nor any oppo-
sition furthe? than this: One of the gentlemen belonging to the North-
West Company said, that they could not think of admitting so many
armed men into the fort, till they knew what had been done with Mr.
M’Gillivray, and the otlier gentlemen who had gone across the river;
and no violence was used, except by Captain D’Orsonnens. I waa
standing at the door of the gate, only a few paces from Mr. M'Donald,
and I did not see him shut the gate at the time Captain D’Orsonnens
arrived. I did not know that Lord Selkirk acted as a magistrate in the
Indian Territory, nor that the principal partners of the North-West
Company went out to meet Lord Selkirk in his capacity of a magistrate,
T bhad not heard of any warrant being issued, before the taking of the
fort, not did I see a constable. At that time Mr. M’Gillivray and
other gentlemen were out, but I did not know why they had gone out,
nor even that they were out. I have since heard that they went across
ihe river, in consequence of a warrant. I did not know of a warrant
against Mr. M’Gillivray.

Chief Justice Sewell—You can make Mr. M’Gillivray a witness if
necessary. This witness tells youn that he knew nothing of any warrant
before the fort was taken, . §

Solicitor-General.~I want to prove that a process was issued, and
that its execution was opposed. T could not anticipate the defence, but



123

T now wish to shew, that no violence was nsed beyond what was neces- *
cessary to enforce the execution of a civil process, which had been re~
sisted. ' ‘

Chief Justice Sewell.—We wished to keep this out upon the examin-
ation in chief, it was insisted upon being gone into, and now I suppose
must be permitted in cross-examination.

M. Stuart—We thought it very material evidence, and so e still
think. . Asio the warrant Mr. Solicitor-General is enquiring for, I care
not a straw about it. It can be no justification for the conduct pursued,
on the contrary, it greatly ephances the crime. What! is a warrant
issued against A. B. C. D. E. and F. to justify an appropriation of pro-
perty, a seizure of guns, and an occupation of stores belonging to the
great commercial rivals of the very magistrate who issued it, and whose
conduct has so largely contributed to all the evils we have to deplore.

Atlorney-General.—The line of defence taken is certainly very sin-
gular. Tt would induce us to believe that terror was produced, similar
to that occasioned by the sacking of a town. My learned friend’s stater
ment is perfectly terrific. Pistols to heads, the taking of cannon, and
planting it so as to command the gate, and all this to people, who ac»
cording to his account of the matter, made no resistance whatever.

My. Stuart.—That s our defence,-and we will prove that all these
outrages were well known to De Reinhard.

Cross-examination resumed by the Allorney-General,

Mr. M’ Tavish.—After the fort was taken, I knew of a warrant to ar-
rest some persons on a charge of conspiracy. It was signed SELKIRK,
and was against some of the partners of the North-West Company, I
then saw some persons acting as constables, but not previously. Cap-
tain D'Orsonnens’ men seized Mr. John M'Donald and Mr. Allan
M’Donsld, two of the partners of the North-West Company, and put
sentinels over them, and the day after, I understood they weretaken be-
fore Lord Selkirk. His Lordship did not tell me that he was acting as
a magistrate. Two days after the fort was taken, I was forbid by Cap-
tain Mathey, at my peril, to go out of it, or to speak to any of the ser-
vants of the North-West Company. T cansidered myself as a prisoner
to a military force, as guard was regularly mounted in the fort. We
were treated like military prisoners, and with every indignity. I was
confined to limits in the fort, which 1 was forbid by Captain Mathey to
leave. I slept in the same bed and eat in the same room as I had pre-
viously done. This force consisted principally of foreigners, and I took
them for soldiers. If they had been dressed in black clothes, or not in
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uniform, I should bave considered them well trained to the use of arms,
and very expert in military manceuvres. Fort William is the principal
depot of the Nort-West Company. The correspondence and principal
Books of the company are kept there. I know of an express arriving
at Fort William with the proclamation of Sir John Coape Sherbrooke,
on the 22d of August; there were a number of them addressed to gen-
tlemen holding commissions as magistrates in the interior, and a num-
ber of blank ones. T asked Lord Selkirk for men and canoes to send
them forward, but T wasrefused. X do not know whether Lord Selkirk
sent them or not. T know Mr. Pritchard left Fort William about that
time, but I do not know that he took the proclamations. I do not think
our gentlemen received theirs from him. The proclamations specially
addressed to the gentlemen of the Hudson’s Bay Company, were taken
by Lord Selkirk ; those to the gentlemen of the North-West Company,
were handed over to me, but I was not permitted to send them, nor
were they forwarded when I left the fort in September. I did not re-
fuse to send them by Mr. Pritchard, for I did not know of his going
till after he had gone, and then I found it out by a steersman of ours,
named Wells, having deserted.

Attorney-General.—Are you confident you never refused to send
them by Pritchard, or by any other person?

Mr. M’Tavish.—1 am upon oath, and I know what I am saying. I
was not allowed, though I asked permission, to forward them; and I
swear positively that I did nof refuse to send them by Mr. Priichard, or
any body else, for I was never applied to, to send them. Mr. M’Gilli-
vray and the other gentlemen, who went over the river, returned the
same night, and had sentinels placed over their doors,

CLAUDE BLONDIN, Sworn.
Ezamined by Mr. Vanfelson,

Blondin—I was in 1816, in the service of the North-West Compa-
ny at Fort William, and know that it was taken on the thirteenth of
August. There were fifty or sixty men armed with muskets and can-
non, and dressed in soldiers’ clothes of different colours, some in red,
some in green, some in blue. X know Captain D’Orsonnens and it was
he who commanded this force. They pushed open the barriers, entered
the place on a run, seized the cannon, and formed themselves in the
square. No resistance was made. The gates were not shut, nor the
the barriers, After having taken possession, they searched all over the
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fort, and placed sentinels at people’s doors. The following evening
Captain D’Orsonnens came to my lodging and blamed me on account
of a fire which he had seen in the canoe yard.

Solicitor-General~1I am sorry to interrupt, but really this is not evi-
dence ; this sort of testimony has no bearing on the case.

M. Vanfelson—The objets of the defence are two ;—first to shew
that the confession was extorted from the Prisoner by partieular cir-
eymstances ; and secondly, that Fort William was taken by force, and
that Captain D’Orsonnens was not a simple individual. I take it, the
more I prove that is calculated to invalidate the strict correctness of
that assertion of Captain D’Orsonnens’, the more I destroy his evidence,
and in proportion as I destroy that, I weaken the case on the part of
the Crown, and strengthen the defence of the Prisoner.

Examination resumed by Mr. Vanfelson,

Blondin—~He told me he would hold me answerable, at the peril of
my life, if fire or accident should happen in the canoe yard. On the
following day I saw him again, and in consequence of the remarks I
made, X was sent to the oiher side of the river.

Mr. Vanfelson.~Is it within your knowledge that Captain D’Orson-
nens said to the personsin the service of the company, that it would be
best to leave them, or that the gentlemen of the North-West were re-
bels, or that their trade was at an end ?

Blondin.—He said that they were rebels, and—-

Solicitor-General—I object in tofo to this line of evidence.

Mr. Vanfelson—My learned friend is too late, for the witness’s an-
swer is taken down.

Solicilor-Gcncr'a].-—I beg my learned friend’s pardon, but I am in
time sufficient; Y object to this answer being on your Honours’ notes,
for it is not only inadmissible, but absurd to say, that any private indi-
vidual’s misconduct can be evidence to exculpate the Prisoner. My
learned friend says, that he pursues this course to impeach the credikili-
ty of the witness on the part of the Crawn, but he must be well aware
that his credibility cannot be attacked in' that way. There are various
ways of impeaching the general credit of a witness, but proving thata
fort was taken, or that servants were seduced by him, is not one of them.

Chief Justice Sewell.—The question relative to the fort, Mr. Solici-
tor, is not to general credit, but to a specific declaration as to 2 matter
of fact, which Captain D’Orsonnens has been examined Jpon,

Myr. Justice Bowen.—~Captain D’Orsonnens swore distinctly that he
did not know that Fort William was taken by an armed force, hecause
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he did mot see Lord Selkirk take it. This witness swears the contrary,

for he swears that he headed the force by which it was taken. 1 think the

question relative to seducing servants ought not to be allowed. Xf it

Ras been asked, and was answered in the ncgative, perbaps it ought.
M. Vanfelson,—1 shall not press it.

Cross-examination conducted by the Solicitor-General.

Blondin—I saw the people of my Lord Selkirk enter, and Captain
D’Orsonnens (whom I kpew,) with them Iem sure. I thought that
the noise arose from people fighting, and I ascertiled the stairs where 1
'was working, and saw the people take the fort quite distinctly. I do not
kepow that he has been a captain in the regiment of Meuron, or that
Captain D’Orsonnens entered asa constable. He looked liked a soldier.

LOUIS LABISSONIERE, Sworn,

And examined by Mr. Valticre de St. Réal.

Labissoniere.~1In the month of August, 1816, 1 was at Fort William,
a voyageur, employed by the North-West Company. On the 13th of
August, there were in and_out of the fort sixty or cighty men, perhaps
less, perhaps more. We were taken prisoners in Fort William by
Captain D’Orsonnens and Captain Mathey and their people, who or-
dered us not to stir out, and placed sentinels at each gate to prevent us
from going out. I can not say positively who commanded, but it ap-
peared that Captain D’Orsonnens and Captain Mathey did. Lord
Selkirk came to that part before the fort was taken, but he did not enter
the fort till two or three days after. They were well armed with mus-
quets and fixed bayonets. After the others had joined, there were per-
haps two hundred men or more. The greatest part of them were dress-
ed in red, and appeared like soldiers.

I was very much afraid and there was a general panic. X know
that some of our people were put in prison. Ihave no knowledge as to
when our people who were imprisoned by Captain D’Orsonnens depart-
ed for Montreal, but I know that Captain D’Orsonnens proposed to
take the fort of Lake la Pluie. Some days before he went, I heard him
say that he was going to winter at Lake la Pluie, that ithere were plen-
ty of provisiens in that fort, and that he would be well off there. At
the time he talked of his intention of taking that fort he said—* 1 can
*take it withodt any danger; my men are clever fellows, and T have
* got cannon” I saw Captain D’Orsonnens take his departure for
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Lake la Pluie with his people, and he took with him two pieces of cannon,
mounted, Which had been taken from Fort William, and belonged to the
North-West Company: X heard him say, that the gentlemen of the
North-West were sent to Montreal, and that the most favourable sen-
tence they could expect would be, to be hung.

Cross-examination. conducted by the Atlorney-General.

At the time Captain D’Orsonnens entered Fort William, T was in it.
1 do not know that he had a warrant to execute. I saw Captain D’Or-
sonnens depart with his people for Lake la Pluie, and the cannon were
embarked, Captain D?Ovsonnens did not mount them, they were ready
mounted. ’

It being past ‘Siz o’clock, the Court was adjourned iill to-morrow
morning af Eight o’clock, 4. M,

————P- @ LEE————

Wednesday, 27th May, 1818.

PRESENT AS BEFORE.
The Jury were called over, and
MR. WILLIAM MORRISON, Sworn,

And examined by Mr. Valfelson.

My, Morrison.—I was at Fort William, in the service of the North-
West, in 1816, and I was there when my Lord Selkirk took possession
of it. It was taken by a party of men, who appeared to be soldiers,
armed with musquets and fixed bayonets. The first approach was made
in a barge, which carried fifteen or twenty men, but when all together
there were sixty or eighty men. There were officers, and amongst
them Captain D’Orsounens, who was at the head of an advanced party,
which .entered the first. There was one Mr. M’Pherson and Mr.
M’Nabb, but I do not know whether they were officers. When they
entered, I was close to the gate of the fort. I did not hear Captain D’
Orsonnens say any thing, but I heard Mr. M’Donald, one of the North-
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‘West partners, request him to go back, as he had nothing to do there,
and the agents of the Company were absent. Captain D’Orsonnens
thereupon turned round, and spoke to his men in a language which I
did not understand, and they sounded the bugle, and the force advanced
immediately into the fort in double quick time, charging with their
musquets and bayonets, Mr. M’Donald made no resistance. Captain
D’Orsonnens placed guards at the gates, and the North-West people
could not either go in or out ; this continued for three or four hours. I
was imprisoned for four or five days. There was a sentinel placed over
me, and one day when I looked through the window Captain D’Orson-
nens advanced towards the sentinel, and asked him, * how is it that you
< suffer your prisoners to look through their windows? make them keep
* within their bounds, and blow their brains out if they afe obstinate.”
A few days afterwards Captain D’Orsonnens having assembled all tle
people of the North-West then in the fort, gave us the choice of three
things ; first, to enter, (for my Lord Selkirk I suppose,) on the 'tame
terms as we had with the North-West, and to go and winter in the in-
terior; secondly, to go a voyage to Lake la Pluie; or, thirdly, to go
two voyages to the Thousand Lakes, and afterwards return to Montreal.

Mr. Vanfelson.—What did you say to Captain D'Orsonnens, when
he gave you the choice of three things?

Mr. Morrison.—1 asked him whether he insisted upon that, and he
answered, * I command it you in the King’s name,” also * that we
* should never see our bourgeois again.” Tam very certain that be said
to me, ““ I command it you in the King’s name.”

Cross-examination conduced by the Solicilor-General.

1 was one yard from the gate at the time that they entcred. They
entered as much as they could by force. The gate was not shut. I
went up to the Red River afterwards, but I never told the half-breeds,
nor any one whomsoever, that Lord Selkirk was in irons, nor that he
was chained at Fort William. I simply said, that I had seen him there.

I never told the half-breeds that the Great Chief, the Governor, had
sent officers to put Lord Selkirk in irons, but I said that a Constable
was coming up with a warrant to take Lord Selkirk, as I had heard, and
nothing else.

Attorney-Generol~Look at this gentleman (Dr. Allan)—do you
know him ?

Mr. Morrison~1 know him from having seen him, but not his
pame. T haveheard him called Allan. Dr. Allan was not present, to
my knowledge, when the fort was taken.
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JEAN CREBASSA, Suorn,
And exormined by Mr. Stuart.

Jean Crebassi—I am a clerk of the North-West Company, and my
post in 1816, in the months of August anid July, was at Bas de la Ri-
viere Winnipic.—Mr. Archibald M’Lellan came down from Athabasca
some time in'July, and remained at thbat fort part of the 'SUmmér. I
know that a warrant had been issued against one named, Oliver Keveny,
at Bag de la Riviére by Mr. Norman M*Leod, in the month of Augus,f.
1816, upon the complaints of some petsons who were under his com-
mand; and I afterwards saw Keveny at:Fort Bas dé la Riviére.

My. Stuart—Keveny, was he taken 1o the fort in consequence of his
arrest, in virtue of the warrant which Mr. M’Leod had issted ?

Jean Crebassa.—1 heard De Reinhard spoke to, to execute a war-
rant with three men,- and he was brought in a prisoner by De Reinhard
the same day I believe.

Cliief Justice Sewell—Where was Mr, M?Leod ?

Jean Crebassa.—Mr. M’Leod went away the same day, after he had
issued the warrant, for Athabasca, He was gone before De Reinhard
returoed.

Examination resumed by Mr. Stuart,

Jean Crebussa.~-I do not know the Christian name of that Keveny,
but his people called him. Oliver Keveny. Mr. M’Léllan was at the
time at the fort of Bas de la Riviére. Mr. M'Lellan, and all the peo-
-ple of the foft, received Keveny in a friendly way, 'Keveny was sent
to Fort-'William as a prisoner on the following day. A few days after-
wards we learned that Fort-William, the principal depot of the North-
West Company, had been taken by Lord Selkirk. De Reinhard was
there at the time, and was acquainted with this intelligence as well as
‘myself. Mr. Alexander M’Donell was then at-Red River, and a letter
-was sent:to inform him: of- the capture of Fort William, and he came
down’immediately in tonsequence to Bas de la Riviére. -After his ar-
rival a consultation was held as to what ought to be done in consequence
of the capture of Fort William; and, in consequence of this consultas
tion, Mr. M'Lellan took his departure in a caroe with the prisoner,
(De Reinhard) Mr. Cadotté, Mr. Grant, and other persons, to see whe-
ther the communication between Fort William and the interior was

open or not, We were afraid that, Fort William being taken, our
B
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equipments which were then expected to arrive might not come, and it
was & matter of very great consequence to us. In that country, the
meetings which are held, in order to consult on matters of business, are
called ** councils,” in imitation of the Indians. It was the only council
held there at that period to my knowledge; and, as I was the principal
clerk, I believe they would have had sufficient confidence in me to have
called me to any council held there. I have no knowledge that any
person said any thing about Keveny, and if they had spoke of Keveny,
I must have known it. When he went away I heard Mr. M’Lellan say
to the people who conducted him “ to take good care of him,” and ¢ not
‘10 give him any offence,” Four or five days after the council, Mr.
M’Donell returned to Red River, and, on going away, he told me that
it was expected that, in consequence of the capture of Fort William,
Mr. Keveny would come back to Bas de la Riviére, and that, in that
cage, I should do right in sending him to Red River, as a more conve-
nient place for him, and also one where there were more provisions than
at our fort.

)

Cross-examination conducled by the Altorney-General.

Jean Crebassa.—I never saw the warrant of which I have spoken.
nor can ¥ say against whom it was issued. The Prisoner brought to
the fort by De Reinhard answered to the name of Keveny. X never
heard him answer to his Christian name. I saw Keveny and spoke to
him, but X do not know what countryman he was; he was a tall man,
and of a fair complexion. He was sent from Bas de la Riviére in -the
care of one Louis Lacerte, a guide and interpreter. Lacerte is a Bois-
brilé, or Half-breed, and four or five others went with him, all Half-
breeds or Bois-brillés. He was not to my knowledge in irons; he was
not in irons when he went away, and X never at any time saw him in
irons. We had none at Bas de la Riviére. I never saw any there.—
When Mr. Keveny was brought to Bas de la Riviére he had no bag-
gage. After the departure of Keveny his barge with some baggage
came, and his clerk (Mr. Cowly) asked leave of Mr. M’Lellan to put
it in an outhouse. He took an inventory of it, and it was put in. X
did not see the word Keveny on the baggage, nor engraved on 2 writ-
ing desk, nor did I see a writing desk.

Chief Justice Sewell.~—Then T understand you, that you did not see

the name of Keveny on the haggage, neither printed, written or en-
graved on a writing desk,

Jean Crebassa.—Yes,
Aitorney-General.—Did you see any calves?
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Jean Crebassa.—Yes, there were four calves which were killed and
«eaten by the Indians. I swear that I did not eat any. I was present
at the Council of which I have spoken asa member of it—but I did not
vote. Mainville, I believe, was present, and there were other Bois-
Lrilés, The object of this Council was solely to send canoes forward,
to know whether the canoes with the equipments were coming from Fort
William or not, because if there is a want of goods to trade with the In-
dians, and of seines (fishing nets) we should absolutely be starved to
death.

Mr. Stuart.—Y beg that may be taken, that, unless they received
the supplies they were exposed to absolute starvation.

Attorney-General.—I must ask yoy, upon the oath you have taken,
had this Council no other object than merely to send off a canoe?

Jean Crebassa.—The only object of this Councjl of trade was that.
X cannot say it is the custom of the half-breeds to sit in a council of
trade, but I know they were called upon on this occasiop. I have no
knowledge of any opposition to the measure of sending a cance, The
proposal was made by Mr, M’Lellan and Mr. M’Donell, and nobody
opposed it. Mr. M’Lellan enquired who would volunteer to go in the
canoe. 'This was all that was done, Some of the half-breeds refused fo
go from jdleness. ’

Attorney-General.—Are you quite sure that nothing but idleness
prevented them gojng? Did they not some of them assign a reason ?

Jean Crebassa.—1I think it was nothing but idleness, because they
none of them gave any reason. I do not kmow that a Bois-briilé,
named La Pointe, refused to go, or that he gave his reasons for not go-
ing. I do not know of his making a speech at the Council, nor did I
hear him say that he would not fight against the King’s troops. I do
not know his father, or that he was tried by a court-martial for advising
his son not to go. My, Archibald M’Lellan, Mr. Reiohard, Mr.
Grant, and Mr, Cadotte, together with Mainville, and seven or eight
other Bois-brilés went in the canoe. Each man had his gup, as.is cus-
tomary in that country. They Lad ball with them. Shot is the gene-
ral ammunition, but ball is also taken in case of meeting with large ani-
mals. To my knowledge there was got more ball or ammunition than
erdinary. I did not see any war pieces.

Atlaruey-General —Did you hear any thing at this Cqunml about a
war ?

M. Stuart—1 object to that question, as totally inadmissible.

Attorney-General.—TIt is a most unusual Council I think attended
by Bois-britlés, who are not in the habit of attending conncils of com-
merce, though councils of war I believe they always do aitend, My
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Jetirned' friend must really permit me to know something more of this
smost extraordinary Council held to determine whether a canbe should-
e sent off 'What could the cance do if it went? could it bring the
thing that they expected any faster? or, if they were not coming would
a canoe being sent off make any alteration in the situation of those who
were at Bas de la Riviere? It really appears to me a very mysterious
business to call a council and invite the Bois-briilés to it, merely to des
liberate whether a canoe should be sent off or not.

M. Stuart.~X think it was very natural when they heard that the
great line of communication was cut off, that they should be anxious
whether they were to receive any supplies, for what does the witness
say—* that unless they had merchandise to trade with the Indians; or
“ nets to fish, that in that country they must inevitably starve.”—The'
objeet for which the council assembled was a very natural one, and the
witness most unequivocally says, that it was confined exclusively to the
consideration of the proper steps to be taken in consequence of the out-
rage which deprived them of their principal depot, and not to devise a
retaliation of the aggression, or even to deliberate upon any means of re-
gaining that which was rightfully theirs.

Chief JFustice Sewell.—Suppose at this council there had been a propo-
sition of the kind your questions are hinting at, Mr. Attorney, how
would it bear on the case?

M. Justice Bowen.—-Admit they determined to fight their way
through, how can it affect this case?

Altorney-General —I wish to prove that this council was not that
innocent aséemblage that it has been represented to be. Did you hear:
any thing at that council relative to war?

Jean Crebassa.~—No ; not to my knowledge. The council was held tex
or twelve days after Keveny had been sent from Bas de la Riviére, and
the canoe with Mr. M’Lellan and the others, followed on in the same
track, indeed there was no other communication. Two or three days
after Mr. M'Lellan%s departure, I saw a trunk and a box brought to
the fort at Bas de la Riviére, by Joseph, fils de la Perdrix Blanche, and
a man named L’Allemand, but I did not see the name of Keveny upon
them, or I do not recollect that I saw it. I saw them at the water side,
and I do not know what, became of them. I do not know whether it
was a week or a fortnight after Mr. M’Lellan went away that the things
came. I do not think it could be so long as a fortnight. I cannot say
that it was not five or six days, but I do not believe that it was four-
teen; but I cannot sweéar that it was not ten; I think that it was near
upon five or six.

Chief Justice Bowen~Did De Reinhard go with the warrant the
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day it was given, and return the same day? and how happened it that
Mr. M?Leod was not there ?

Jean Crebassa.—He had gone away to another post, to Athabasca
after granting the warrant, and before De Reinhard returned,

Attorney-General.~~Could not Keveny have been kept at the fort,
till a better opportunity offered of sending him to Fort William ?

Jean Crebassa.—That was not my business, I had pothing to do with
éending him:

Aitorniey-General.—X want to know if be could not have been kept
at Bas de la Riviére. You have représenred that Keveny was treated
with friendship. If you and I were there and I should'send you to Forg
William with five Bois-briilés, would you call it friendly ? s it usual to
send men of his rank with Bois-briilés ?

Chief Justice Seweill—I think it is not put in the power of the ma-
gistrate to exercise a descretion upon that point.

Attorney-General.—I merely want to know whether or not he could
have been kept, or whether, according to witness’ opinion, it was an act
of friendship. to send a man of Mr. Keveny’s rank with Bois-brilés ?

Chief Justice Sewell—His opinion goes for nothing. You may ask
him whether he could have been kept.

Attorney-General.—Well, I will put that question to him. Could
Keveny have been kept at Bas de 1a Riviére? was De Reinhard there?

Jean Crebassa.—There were houses there, so that he might have
stopped. De Reinhard was there.

[In answer to a Juror, Mr. Crebassa said, he knew that Mainville,
De Reinhard, and Perdrix Blanche, went in the canoe with Mr. M’Lel-
lan, but had no knowledge that they were sent in the small canoe with
Keveny, as he was not in the upper part of the river; also, that at the
time the conncil was held, there was no report of the existence of a war
in the country below Bas de la Riviére, with the exception that inteli-
gence had been received of the taking of Fort William.}

MICHEL CHRETIEN, Sworn,

And Examined by Mr. Valliére de St. Réal.

Chretien~~Yn the summer of 1316, I was an éngogé of the Northe
‘West Company, and was at Lake la Pluie at the time when Mr. Alex-
gnder Stuart arrived there from Athabasca. About perhaps ten days
after he came, we heard that Fort William was taken by the people
of my Lord Selkirk, I know that towards Michaelmas, on ihe second
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of October, Captain D’Orsonnens came, and that before his arrival Me.
M’Donald, one named Bonaire, and Mr. Nolin, arrived at Fort Lake 3
Pluie, and took Mr. Sayer prisoner. Mr. Sayer was in. bed and they
took him prisoner, saying, ‘* we take you prisoner in the name of the
¢ King” I was outside of that room, but at the door where I could
see, and I saw them take him, and heard the words,  we take you pri-
« soner in the name of the King.”? Mr. 3'Donald asked where Mr.
De Reinhard was, but 1 did not hear the answer. He immediately
went in the house where De Reinhard was. I afterwards went into De
Reinhard’s house, where I saw Mr. M’Dogald, with his arms, guarding
Mr. De Reinhard. At that instant, I did not know that a force con:
sisting of the people of my Lord Selkirk, was at the fort at Lake la Pluie,
or at the portage. In the afternoon Guillaume arrived with perhaps
twenty Meurons. Before, and in the course of the day, about three
o’clock, three or four Meurons had made their appearacce, and after-
wards, at sun set, or thereabouts, the others came to join Mr. M’Donald.
T did not hear these three or four speak in & threatening way to De
Reinhard, but there were Meurons there, and I heard them make use of
threats against De Rejnhard, and I think that De Reinhard heard them.
1 believe that he did,

[The Solicitor General remarked, that as on a former occasion the
Crown was not permitted to go into evidence of a conversation in the
presence of Mr, M’Lellan, becanse the witness would not swear that
M’Lellan heard it, he did not think this was evidence; to which the
Court observed, that this might not be a parallel case, but till the time
was fixed when this took place, the Court could not determine.]

Mr. Vallicre de St. Réal—When did the twenty DMeurons arrive ?

Chretien—It was in the evening towards sunset, and they were part-
Iy at the door and partly in the bouse. Captain D'Orsonnens came in
thg afternoon, about two o’clock. The twenty men were with Captain
D’Orsonnens. It was mid-day or one o’clock, when the four Meurons
first arrived, or about an hour before Captain D’Orsonnens came. The
twenty men came with Captain D’Orsonnens in the evening, but I do
not know whether they came with him the first timé, that is, at two
p’clock. .

Chief Justice Sewell—You said, * that it was with Captain D’Orson-
nens they came,”?

Chretien~—The iwenty men accompanied Captain D'Orsonnens in
the evening, but I did not understand that they had come at two o’clock.

[The Chief Justice remarked, that there must be some mistake, or
contradiction, as the witness had just before said, that these men came
«:'h Captain D’Orsonnens. The Prisoner’s counsel after his Honour
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had read his notes* obsérved, that they believed the witness (although
his answers were not very distinet,) had not intended to say, that the
twenty Meurons arrived with Captain D’Orsonnens at two o’clock.—
The Chief Justice observed, that Mr. Bowen’s notes agreed with his.
What the witness meant could only be known from what he said, and he
had said that. Some of the Jury intimating that they had not so un-
derstood the witness, the Chief Justice enquired of the reporter if his
notes accorded with those which he had read ? Mr. Simpson observet‘l,
that they did not exactly, and read his. The difference appears to he
this, the reporter; in the former part of his testimony, represents the
witness as saying merely, that these twenty men were wifh Captain
D’Orsonnens, without any specification as to fime, and latterly that
they ewne with him towerds evening, which wes the second time of Cap-
tain D’Orsonnens’ coming aceording to his comprehension of Chretien ;
whilst the Court umderstood him as fixing the first visit of Captaia
D’Orsonnens, viz: at two o’clock, as the time when tkey accompanied
Lim. The Jury and the Prisoner’s counsel observing, that they under-
stood the witness as the reporter had taken his evidence, the Chief Jus-
tice sdid, that he eertainly had stated that they arrived with Captain
D’Orsonnens at fwo o’clock, and being on both the judges notes he could
not strike it out.]

Ezamination continued by Mr. Valliére de St. Réal.

Chrelien~T heard the Meurons (who were all armed) say, that they
had entered the fort to seek for one De Reéinhard, and * that if he did
* not got go to the Portage of Lake la Pluie, where their camp wag,
 of his own free will, they would take him by force.” This was at
dusk, about sunset. ¢ We have him now,” said they, * formerly he
** took care of us in the regiment, he made us smart, but now we are
* going to take care of him.” They took him to the portage that same
evening, but did not say why. I cannot say whether De Reinhard
heard it, because I do not krow it for certain. They were all in &

* In the afternoon, the person named Guillaume, a Meuron, arrived
at the fort, with a score of men; and before, about two o’clock in the
afternoon, three or four Meurons had arrived with Mr. M?Donald.—
They came to join Mr. M’Donald at the fort in the evening, at sunset,
or thereabouts. I heard threats made use of by the Meurons against De
Reinhard. They were then at the door and in the house where De
Reinhard was. The twenty men came with Captain D’Orsonnens, a+
bout two o’clock in the afternoon. :
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troop, and De Reinhard was in his.room with the door open. X was is
{he kitchen, and I heard, and T believe in.my conscience, that De Rein»
hard heard them. He was as near to them as I.was. I havenot any
knowledge of a quarrel between Captain D’Orsonnens.and e Rein«
hard. All went out together, De Reinhard,‘ .Captain D?Orsounens,
and all oi‘ them, went away together to the Portage of Lake la Pluie.
De Reinhard appeaved to have a melancholy air. These Meurons
eeemed to be seriously irritated against him, and by their language it
appeared to me that they hated. him.

[The Chief Justice intimating that they were not trying twenty
Meurons, Mr. Valliére said his object was to shew the disposition of
the Meurons towards De Reinbard, and that they threatened him, The
Chief Justice reminded Mr. V. that he had previously made his confes-
sion to Captain D’Orsonnens, and, upon it, had been taken up as a
murderer. Mr, Vallidre pursning the same course by -asking if they
were prohibited from leaving the fort, the Chief Justice said it could
not be admitted, as subsequent events could not be brought to bear on
this question. Mr. Valliére stated his object to be torebut the evidence
of Captain D'Orsonnens, by shewing that hie uniformly appeared in a
very different manner, from that of a disinterested person, which, as
affecting his credibility, ke considered very material.]

Ezamination resumed by Mr. Tallicre de St. Réel,

Chretien~The next day, or the day after, Captain D’Orsonnens
called us a]l together, and ordered us not to trade with the natives, nor
to go on the water to fish, nor to go out a hunting; and that, if we did
s0, the first shot be would fire would be ia the air, and the second to
sink us. Captain D’Orsonnens constantly wore a grey great coat with
a sword by his side. I did not see him wear a red uniform. 1 know
that Captain D’Orsonnens took the ammunition, and all the liquor
there was in the fort. He gave for a reason that the fort did not belong
to the gentlemen of the North-West, but to his Majesty, and to the
government. He offured to give us lands there, and told us that he held
the freehold so that he could give them. He also said that part of the
gentlemen of the North-West would be hung, and the other part
driven from the country, “ but (said he) you will be well off with us.”
Captain I’Orsonnens told me, also, that formerly there were no laws
in that country, but that every one did as he liked, but that it would
not be the same now, because he had come to esiablish laws. He sent
to fetch me, while, by order of Br. Dease, I was burning some old
papers which had been lying about for a long time in an outhouse.,
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He cotimanded me to tell the iruthy saying that he had as much
power s a magistrate, and that, if I did not speak the truth, he
would run his sword through my bady, that he iould cut off ‘my
Liead, ov that I should he hung. A few minutes after, hie ordered a
tent to be pitched, into.which be put me, saying ** you shall remain
* there until you take your departure for York, and, if you do not de-
¢ clare the truth there, you will be hung,” that I did not know the
consequence of burning those papers. . He let me remain there till the
following evening, with a séntinél at my tent. During the time that I
was imprisoned, 1 saw two pieces of brass cannon, mounted upon their
carriages, landed at the camp at the porfage. 1 had seen them before
raounted upon the vessel of Fort William, and I perfectly recognized
them to be the same. There was a pile of balls placed at the camp, next
to the cannon. Afterwards Captain IOrsonnens took possession of all
the effects which were in the fort, of which he took an inventory. The
next day 1 went away for Fort William, De Reinhard went down
several days before, with Faille and La Pointe. "When I arrived at Fort
‘William, I found De Reinhard a prisoner, guarded by a Meuron placed
at his door and armed. At the end of two or three days he was enlarg-
ed, and permitted to go and come at large within the fort. The sentinel
was taken away from his deor. There were still sentinels at the outside
door of the fort. During the course of the winter De “Reinhard went
out once with ome of his comrades to the other side of the river. I know"
that he kept a school during the winter, and that Lord Selkirk was
master of the fort at the time.

Myr. Valliére de St. Réal.—Have you any knowledge that Mr. Dease
was taken by force before my Lord Selkirk to sign a paper ?

Solititor-General—The course my learned friend has taken to dis-
prove a confession, is very singular, namely, to prove that the conduct
of the magistraie may have been wrong in other cases. Can this be ad-
mitted ? 1that a magistrate’s general conduct can be examined into, or
his conduct even in- any. particular act, however connected with the
transaction, is a.proposition, I think, completely untenable, Mr. Dease
did sign it, and whether he did so voluntarily or by force, cannot alter
the confession itself. Tha't was the deliberate act of the Prisoner, pre-
viously prepared in his own hand writing, its delivery to the Earl of
Selkirk, as his confession 'of 'the part which he had taken in the murder
of Mr. Keveny, is witressed by four persons. What possible difference
can the manner in which they became witnesses, make as to the con-
tents of the confession? not a particle.

Myr. Justice Bowen.~~In admitting this confession, it should be re-

aollected, that we excludéd that part beginning, * Belore Thomas,
8
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¥arl of Selkirk.” There dre no witnesses to the confession as we re-
ceived it; the four witnesses arc to a part which the Court disatlowed.
That, at a certain day, De Reinhard was a prisoner, and that at ano-
ther, he was free, is a fact proper for you to lay before the Jury, and
they may, if they think proper, connect this liberation with the con-
fession. But what possible use can it be, to go into an examination,
as to the manner, in which rejected testimony might liave been obtain-
ed? |

Mr. Stuert.—We stihmit, as we are bound to do, to the judgment of
the Court, though at variance with our preconceived opiniens, but, in
illustration of why we thought this question to be within the limits of
evidence, the Court will perhaps indulge me with the liberty of making
two or three observations. Dr. Allan stated that Mr, Dease, atiended
at the delivery of this paper to the Earl of Selkirk by De Reinhard.—
From that want of candour, fairness, and frankness, which runs through
the entire transaction, from the total absence of any thing like candour
in those who are at the back of this prosecution, the natural inference
which the Jury would draw would be, that Mr. Dease attended volunfa-
rily. The additional weight given to the papler, by the signature of a
confidential clerk to the North-West Company, attesting, that in his
presence this confession was made, cannot for a moment be overlooked,
for if such a person was voluntarily present, making no objection, the
evident presumption would be that every thing, being perfectly fair, the
testimony was irresistable. If, instead of this, we prove he was dragged
there by four Meuron soldiers, in the pay of the very magistrate before
whom the confession was made, we, I think, account for the finding of a
clerk of the North-West Company’s name to a confession, made before
the Earl of Selkirk, and at the same time destroy any supposed validity
attached to such a paper by that circumstance, We now wish to prove
that this pretended examination, which is detailed on the paper receiv-
ed by the Court, is not entitled to credit, and that the pains taken to
give it the semblance of extraordinary fairness, is nothing more than a
part of that plot of which the machinery was already prepared. The
wmine was ready to be blown, the train was laid, nothing was necessary
Lut to apply the torch, nothing required, but to have the paper already
manufactured, signed by the unfortunate De Reinhard. His power of
refusiug, and freedom of mind, may be well estimated, if we prove, that
those who witnessed the delivery, were not there accidentally, or volun-
tarily upon an invitation, but were drogged before the noble Earl of Sel-
Lirk, the privale prosecuior, by four Meuron soldiers in his own poy.—
We think, that, us such a circumstance cannot fail to involve the volun-,
trivess of the confession in doubt, we might Lic permitted to prove it,
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and considering that it would produce an’essential benefit to the Prison-
or, we felt bound to urge the question to the Court, .

Chief Justice Sewell-——For my own part, I can not seeit. Dr. Allan
says he was present before De Reinhard signed or delivered the paper to
Lord Selkirk, that Mr. Dease was alfo sent for and upon his arrival the
paper was handed to him. He read it to bimself, and asked the Prisoner,
‘“if it was true,”” De Reinhard answering that * the coritents were
“true,” He is further asked, * do you wish to add to, or take away
“ from, or alter, any part of the contents,” and he answers, * no, I do
‘not? Now, had the attestation been admitied, what difference could
it make to what De Reinhard did, that one of the witnesses went with,
or was even taken against his inclination by, four soldiers? we should
ke happy to receive any thing, gentlemen, which you, in the exercise of
your judgments, may thing proper to offer, but our inclination must be
limited, by rules of law.

BIr. Justice Bowen,—The Crown officers objected to your question,
because you were going to vsﬁew, that Dease was himself a prisoner, and
from that to lead the Jury to infer that the magistrate, acting wrong in
ene instance, he would do so in another, and upon that point I consider
the obJectwn good. Bat, if you only wish to prove that Mr. Dease was
not a voluniary witness, as it js in evidence that he was present, I think
you can; but no farther than just that fact do I think you can use the
guestion.

My, Vanfelson.—~We have no wish to use it farther,  We merely
wish to prove, that such was the system of lawless violence and outrage
carried on in that country, that every thing was done by force, and
that opposition was useless, as military authority awed it down,

Chief Justice Sewell.—1I do not see what benefit is to result from the
enquiry. Acts of viglence, of military aggression, are proved, indispu-
tably proved, and so, unless some very strong circumstances appear te
change our opinion, we shall charge the Jury. There therefore can be
no necessity to go-apy farther. _ ‘

M. Styart—Under this view of the subject taken by the Court, we
have done with this witness

Atlome_y-Gencral —After what has iallen from the Cmnt we ahall
certainly feel it oyr duty to prove that this was not a mllltary folce,
and that no greater violence was used, than, what opposition to legal
measures rendered necessary ; therefore the defence, had better per-
haps at once prove it, if they can, because we are prepared to over-
turn it. '

Chief Justice Sewell—To prove what, or overturn what ? what possi-
ble difference can it make to the abstract fact of the confession, whether
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Dease was a voluntary witness or otherwise? it does not influence my
. . N
opinion in the smallest degree.

Cross-examination conducted by the Attorney-General. -

Chretien.~The conversation of the Meurons was amongst. themselves.
De Reinhard was not bound. I was not lower down than Fert Wil
liam. I first saw Captain D’Orsonnens at Fort Lake 1a Pluie, about
one or two o’clock in the afternoan,

RUDOLPH HALLER,* Sworn,

Exomined by Mr., Vanfelson,

Haller—1 was at Fort William on the nineteenth of October, 1816.
De Reinhard was then there, a prisoner under the guard of a sentinel,
and he remained so for ten or eleven days. I cannoi say that it was
thirteen or fourteen. After that, he was no longer confined, but could
go out and in the fort as he chose. 1 left the fort the sixteenth or se~
venteenth of November of that year, and the peopie of Lord Selkirk
were in possession of the fort, and were so during all the time that I
was there. The party was armed and commanded by Captain Mathey,
but at first Captain D’Orsonnens had had the command.

" Aflorney-General—We have no questions to put to Haller,

JEAN BEAUER, Swora,

And examined by Mr. Stuart.

Beauer.~I was employed the fifteenth of this montl to serve an or-
der of subpena upon Mr. John M’ Nub, at Montreal, on behalf of the
Prisoner, but T could ndt meet with him. Iam a constable at Mon«
treal. I went to his lodgings, at Mr. Williams’, the post office at
Méntreal. They told me that he had gone away for ten or twelve days,
but had left his things there. T was afterwards at Longueil, where he
sometimes went, and was informed by the Curate, that he had hot seen
him for three weeks, I cannot say, whether, ke is in the service of my

* The witness being a German, and not speaking English or French,
Jasper Brewer, Esq. was sworn to act as interpreter. ’
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Yord Selkirk or not. The sixteepth of this month I likewise served an
order upon a man named Jean Baptiste St. Pierre, as a witness for the
Prisoner, and e told me he would g0 but that he had received money
from Lord Selkirk, and was engaged to depart for Fort William, but
that he would go to Mr. M’Kenzie, and speak to him. We were in
gonsequence at Mr. M?Kenzie’s office ; he related his concerns to Mr.
MKeiizie, and tlieredpon Mr. M’Kenzie said to him, that he would
do well to apprice his employer, that lie had received an order to set off
for Quebee. Thereupon St. Pierre said, * go with me,”” and on going
ont 'of thé doot"we met one Harnois.

[The Attorney-General objected to thie course of examination, but
ihe Court held, that the Prisoner having subpenaed witnesses, was en-
titled to shew why he could not bring them forward.]

Beauer,—On going out of Mr. M’Kenzie’s office, one Harnois, a
voyageur, said there was, at the top of the street, a friend or a com-
rade, “ who wants to speak to you,” He answered, that he could not.
go, that he was going to his employer’s office to settle his concerns, and
Harnois told him tlat Mr. Forrest was not there. 'Being gone a little
farther than the market, we met Mr, Heurter. St. Pierre told iim, that
he had received a subpeena, and he asked to look at it, and took the
order, upon which I told him that he had nothing to do with it, and he
returned the order to St. Pierre, and we afterwards went to the offica
of Mr. Gale, who is, I believe, of counsel for my Lord Selkirk.

St. Pierre was called upon his subpene, and not appearing the default
was entered.

M. Gale observed, that his name having been infroduced, in & manner
that might ereate an unfavourable impression, as to the non-appeardnce of
<S¢, Pierre, he was desirous of explaining his conduct, to the Chief Justice
and Court. The Chief Justice remarked that, though his name had been
nlroduced in the course of the trial, yet it hoad never been mentioned but
with the greatest respect, and that, if thought necessary, the Crown efficers
might call Mr. Gale, but he (the Chief Justice,) did not suppose thal they
would. ~ Mr. Gale rejoined, that had his being called, rested with himself,
ke should not have interposed any observalions, bul as 1t was with the Ai-
torney-Generul, he had felt himself bound to protect his oun conduct.

Mr. Stugrt intimated, that the chain of evidence the Prisoner’s counsel
had proposed to pursue, was here broken. They were desirous of shewing
¢ variation, belween the lestimony given, by cerlain wilnesses al the proceed-
angs in March on this subject, and that, during the present trial. No more
commissioners being in Court, than required by the patent, he did not know

N
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echat course the Court might approve, o enable him to attain this point,
which he considered important. The Chief Justice enquired, (Mr. Stuart
here hesilating,) whether it was the wish of the gentlemen fo examine him,
and being unswered affirmatively, stated that the difficulty was : * If I come
** down from this bench how am I to get up again, for it is &s yet an
* unsettled point, whether a judge can retire from the bench, be exa-
* mined, and resume hig seat on the same trial.”? _Afler some colloquiol
conversation between the bench and the bar, in the course of which his Ho-
nour the Chief Justice, recognized as sound law, * that if the interest of
** the Prisoner was lo be promoled by the examination of himself, however
* anconvendent it might be, it was a paramount right which his counsel
$t werc entitled to insist on. In the present case, perhaps, no difficulty might
s present ilself, as Mr. Justice Perraull sat in March, and was not on the
* bench on the present trial” It was agreed lo oblain the judge’s atlend-
anee for examinalion lo-morrow.

WM. BACHELOR COLTMAN, Esavizg, Sworn,

And examined by M. Stuart,

AMr. Coltman.~—I was last year at Fort William, and farther in the
Indian Territories, in the quality of His Majesty’s Commissioner for ene
quiring into the troubles in those parts. T arrived at Fort William on
the twelfth of June, 1817, I believe ; and I found that fort then in the
possession of the North-West Company. When I got as far as Sault
$t. Mary, (before crossing Lake Superior,) I received a letter from Lord
Selkirk, dated at Fort William the 281 April, 1817,

My, Sturat.—Have you, Sir, got that letter?

Mr. Coltman being some time in examining a large eollection of papers
wrhich he had in Court.

Mr. Justice Bowen.~The Crown will perhaps admit that Lord Sel-
kirk had possession of Fort William.

My, Stuart--We have not proved the length of time that he re-
tained possession of it, which we are desirous of doing by Mr. Coltman.

Chicf Justice Sewell—What difference is that to make, what if he
kept it for ever? the question is not at all varied, whether, the duration
of the possession was for an hour, or for twenty years. The fact, that it
was in the occupation at one time of Lord Selkirk, and that to the
knowledze of De Reinhard y at the time he made his confession, you have
proved, aswell as that, previously to that period, it was occupied by
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the North-West Company, and is at present in their posséssion, Tt thew
cannot be essential to obtain more testimony on that point.

Mr. Stuart.—With great deference I heg to submit, why I consider
it essential, to put before the Jury, the length of time Fort William was
in possession of Lord Selkirk. Let it for & moment be supposed that
Lord Selkirk, as a magistrate, entered Fort William in search of, or
to arrest, imaginary culprits, that he got them, sent them, in confor-
mity to the act under which the warrant issued and was executed, to
Montreal, and had then gone away. There, every thing might have
been justified, because it was the legal exercise of legitimate authority,
Let it, on the otber hand, be supposed (it is an imaginary case only
that I am putting,) but let it be supposed that, from very different mo-
tives, not to take alleged culprits, not to execute a legal ‘warrant, not:
to pursue a legitimate and authorized course, that of forwarding thoss
whom he might arrest, to a Court, where they would receive protection
or punishment, according as they merited; let it, I say, for a moment
be suppossed that a magistrate could be found, so lost to all sense of du=
ty, so insensible to his own honour, so regardless of those laws which
ke was bound as a magistrate to enforce, and as a subject to obey, that,
under pretence of executing a legal process, he should array a military
force, lay siege to, and carry by assault, houses and stores, seize and ap-
propriate to bis own use their contents, arrest, ard confine indiscrimin-
ately, the proprictors, their clerks, and their servants, tamper with
ibem in their confinement, liberating such as came into his views, and
confining more rigourously such as opposed them ; I say, if such a ma-
gistrate could be found, would the legality of the instrument, from its
having. his seal and signature, be a justification for the outrageous course
of procedure I have been imagining? surely not. What ground is there
then, in the present instance, to say that the Earl of Selkirk, as a ma-
gistrate, made a legal entry, that in first issuing, and then in the mode
%e adopted to execute, his own warrant, he had no view but that of the
upright and enlightened magistrate, that no private, or interested sug-
gestion warped the impartial and disinterested justice of peace, into a
partial and interested rival. There is no ground whatever, for such a
conclusion, the whole transaction proves the contrary. After entrapping
the leading partners, and’ getting into the fort, he instantly changed
eharacters and threw off the cloak. Instead of culprits, it was propel_'ty.
he wanted, and having got possession of it, together with the fort, there
he staid as suited his convenience, six, eight, or ten months. To say
that this excess of violence and aggression was necessary, is contrary to
tommon sense. To say that it was not such an aggravated abuse, if
aot prostitution, of the magisterial character as to merge the magistrate
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{n the hostile rival, is, I think, impossible. The language, not only of
common sense, but of the law also, (for I might multiply authorities
without end,) is, that the moment authority is abused, authority ceases,
and .the magistrate, or officer, becomes only a private individual, I
might instance the entry of a sheriff upon a writ of execution ; if refus-
ed admission, the entry although forcible, is a legal entry, and he might
proceed to levy, according to sound judgment, sufficient to eover the a-
mount specified in his writ, but if, instead of demanding admission by
virtue of the euthority of his writ, he proceed to break in the premises,
or if, having obtained entry, instead of levying to cover the hundred
pounds specified in the process, he should wantonly or malevolently
seize property 1o the amount of thousands, is his office of sheriff or writ
of execution to protect the abuse? No. Then X contend, that it is es-
sential for me to prove the subsequent conduct of tie Earl of Selkirk;
because, I contend, that the moment he exceeded the necessary power to
secure obedience to the law, that be changed from the magistrate to the
private individual, on this sound and general principle, that authority
abused, ceases to be authority. In adverting to the Earl of Selkirk, it
is not to influence the Jury as to these disputes, nor is it to address the
passions on the conduct of the noble Earl, and the other great conuner-
cial company ; I should be unworthy of the gown I have the honour to
wear, did 1 attempt it, but I cadnot do justice to the Prisoner, except 1
prove that the Earl of Selkirk, by bis subsequent conduct, lost bis cha-
racier of a magistrate. This I intend to do by shewing, that at the
date of the letter I have asked for, his Lordship remained in possession
of Fort William, and must neeessarily, from that circumstance, have
acted as a private individual, and De Reinhard being therefore, in a
state of ijllegal duress, his confession is good for nothing.

Mr. Vanfelson briefly went over the same argument.

Chief Justice Sewell.—Let us see how the question comes before us.
and the grounds of our decision will be evident to every man of common
sense. ‘The unfortunate individual at the bar, is accused of the crime of
murder, and it is yetrin suspense, whether, he is guilty or not guilty. He
is now on his trial before his country, and we are bound to receive every
thing offered in evidence for and against him, as far as is consistent with
sound legal rules. These cannot be br