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PRE F ACE. 

T HIS Third Dialogue of the 
Canadian Freeholder contains 

the remaining part of the plan ,of 
reconciliation between Great-Britain, 
and her American colonies, which 
was recommended in the firfi Dia
logue. The principal articles of this 
plan which were fet, forth in that 
fid!' Dialogue _were ,thefe following; 
to wit, I fi, To repeal the ~ebeck
aCt, which was pailed in the year 

17'74-, and which has not onl y 
offended the inhabitants of the pro

vinc~ of ~ebeck itfelf in a degree 
that 
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that can, hardly be conceived, but 
has alarmed all the Engliih provinces. 
in America, and contributed more 
than, . perhaps, any other meafure 
whatfoever, to drive them into the 
prefent rebellion againfl: their [ove

reign ;---- 2dly, To give the Ameri
cans fatisfaCtion with refpect to the, 
important article of taxation by the 
authority of the Britiili parliament, 

. by promifing not to tax them by that 
authority till they fhall be permitted 
to fend reprefentatives to the Briti'ih. 
Houfe of Commons ;-:----3d1y, To' 
give them fatisfacrion al[o with re
fpett to the fecurity of their charters 
for the time to corne, by repealing 
the act pa{fed in the year 1774 for 
altering the charter of ~he Maffa
chufets Bay) (which, we' have had 
the fatisfaCtion to fee, has fince been 

don~. 



p 'R 'E FACE. vii 

, done by an act paffed in the month 
'of March, , I 778 ;) arid - promifing 
them by refolutions of both houfes 
,of parliament, or by an aCt of par
liament to be p'aired for that purpofe, 
. that for the future no changes [hall 
be made in any of their charters with
.but eithe'r a petition from the affembly 
of the province whofe charter is pro
pored to be altered, deGring that fome 

, altera~ion~ may be 111ade in it, or a 
complaint before the parliament of 
Great-Britain of abu~es of the powers 
and·; privileges contained in- the faid 
charter, and a hearing of the agents 
and counfel of the {aid province in ' 
their defence againfl: fuch com
plaint ;----4thly, To regulate anew 
the feveral offices of civil g~:>vernmen t 
in the p~ovinces of America, which 
~av.e hitherto beeD: granted away by 

patents' 



viii PRE F ACE. 

patents under the great feal of Great
Britain to perf01?-s refident in Eng
land, with powers to appoint depu
ties to do the duty of the [aid offices 
in America, and which have accord
ingly been fatmed out by the faid 
grantees to fuch deputies in America 
for the beft annual rents that could 
be got for theIn; fuch as the offices 
of Secretary of the Province, Clerk of 
tbe Council,Regijler of Deeds and Pa
tents, or Clerk of tbe Inrolments· of 
Deeds and Patents, Regifter. of the 
Court of Chancery, or Clerk of lome if 
tbe other courts if ju/lice, Provqft Mar .. 
fhall, and Na7.Jal OJlicer ;---,;;thly,To 
appropriate the king's quit-rents in 
America to the maintenance of the 
civil government of the provinces 
in which they, are refpectively col~ 

!ecred ;---and 6thly,To refl:ore'to its 

original 
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,original defiination (to wit, the main
tenance of the civil governments and 

military efiablii1unents of the feveral 

{l1ands in,which it is paid,) the duty of 

four and a half per cent. upon goods 

exported from. Barbadoes and certain 

other' of the Britiih iuands in the 

W efl:-Indies.--Thefe are the ar-
, tides of the faid plan of reconciliation 
which are fet forth, and reCOlTImeli.ded 

at large in the [aid firfl: Dialogue. 
But it is alfo therein brieRy JuO"?"eiled 
,. 00 

that it would be expedient to adopt 
two other m.eafures with rd~JeCt to, 

Ji. . \ 

the An1erican provinces in order to 

promote the Gme good end; which 
are, "To relTIOVe ,frOlTI the lninds of . 

. the: Americans the apprehenfions they 
hav,e~lithe'rto entertClJ[l:.:d ':if havir:g. 

biihops eHabliilied anv:mgfi theru by 
.theauthority c! the king or the par-

. b l;:lDl?nt 
.... <.- .. ..l.. .... \..f 
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liament of Great-Britain~ without the 
confent of their own atlernblies," 

and "To amend the confiitution of 

the provincial councils in the royal 

governlnents of Alnerica, (which are 

governed only by the king's con1-
Inifuons without a charter,) by in
creafing the number of the Inembers 
of thofe councils from 12 to, at leafi, 

24, and· making thein wholly inde! 
pendant of the governours of their 

refpeCtive provinces, fo that they 
ihould not be liable to be reilloved 

by theIn, or even fufpended by theln 
for a :fingle hour, from the exercife 
of their power as members of the 
[aid councils, upon any pretence 
w hat[oever; though they might ftill 
continue liable to be removed bv the 

! 

king hirnfelf by his order in his privy 
council." A full explanation of the 

grounds 
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grounds and reafons ppan whi'ch I 
would recon1mend thefe two 'lnea
[ures, is the principal [ubject of this 
third Dialogue, taking up more than 

. 380 pages of it, namely, down to . 

page 685. The reR: of the Dialogu,e 
cor:tains [mue ren1arks upon [olne of 

the r,oyal inftruCtions togovernol1r~ 

ef provinces, and upon the nature 

and extent of Mattial Law, and upon 

the grounds, or principles, upon 

which the kings of England, without 
the concurrence of the parliament, 

haye delegated a certain degl:ee of 

legi:f1ative authority to the governOHl'S, 
councils, and a[[en1blies of the Ame

rican provinces. Th(:{e renlarks ex

tend from page 6,85 to page 776; 
after which there is a recapitulation 

of the whole plan of reconciliation 

fet forth ill the Edt and this third 

b ~ Pialogue, 



. , 

xii PRE F A ·C E. 
bi3]ogue, which ~onclude's the whole 
work. The numbers fet over the 

pages are ccntinued from the fecond 

Dialogu~, except in a few of the 1aft 
pag~s of the fecond Dialogue and the 

£dl P;:'<3es of this. This is owing to 
the hopes I had entertained of com
prifing the whole Inatter of the [e ... 

ccmd and third Dialogue in one vo
lume. But this I found impraCti .... 

cable; _' and therefore, when n10re 

than half this third Dialogue was 
prin ted off, and I found that the 
fubjeCt would fl:ill require a con-.J 

. I 

fiderable number of additional pages 
to explain it in a proper Inanner) 1 
refol~/ed to divide it into two dia ... 

logues and two volumes, and to make 
the fi,·{t dialogue end with the exa ... 

:rnination of the opiniol1 delivered by 
Lord Mansfield in the judgement in 

thtj 
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the cafe of Campbell and Hall, and 
referve the remaining part of the 
'fubject for a third dialogue,' to be 
puhliilied in~a feparate volume; which I 

1 now pre[ent to the Publick. 

This is a general account of the 
de£gn and conte'nts of this third 
bialogue. But,that the, reader may 
know before-hand in a III ore particu
lar manner ,the nature of the inf~rm
ation, or entertainment, which he 
!pay expeCt from this' volume, I will 
now proceed to ftat~the contents 
of it more fully and diftinctly, as 
follows. 

In pages 404) &c.---408, an ac
tount is given ~f the {(~ntiments of 

. the greater part of the inhabitants of 
many of the provinces of North ... 

Al11erica. 
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America with refpea to th~ govern~ 
lllent of the Churc'h' by bHhops, and 
of the manner in which thenlembers 
of the Epifcopal Church of England 
in the feveral provinces of America 
have been hitherto governed as to 
fpiritual matters by comni.iifaries ap
pointed by the bilhop of London . 

. P;lges 409,----415, contain the 
king's inftfuCtions to the gov~rnour 
of Georgi!3- concerning religion and 
church-g'overnmen t. 

. . 

Pages 416, 4 1 7, 418, contain an . 
account of the c0111plaints made by 
[Olne members of the Church of Eng
land in Alnerica of the want of a 
biibop eftabliibed and refldent a
mongfl: them, with the rea[ons al-:
ledged by them in favour of fuch al1 
eftablifhment. 

Page~ . 
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Pages 419, 420 contain a remark 
on the [aid rnea[ure, {hewing in. what 

cafe it ought to be adopted.' 

In pages 42 r, 422, 423, it is ob~ 
ferved that in the prefent· flate of 
things in America it would be the 

~-, :, 

height of imprudence to adopt it. 

Pages 424,---428, contain an ac
count of the condua of feveral Epif-, 
copal clergymen who have gone over 
fr01nEngland to NO" orth - Alnerica, 
and n10re e[peci(~.11y of' thofe who 
have gone as mijJionaries of the Eng!ifh 
Society' fop propagating the GoJPel in 
foreign parts, in propagating their 

. opinions concerning Epifc'opacy and 
the Church of England amongfl: the 
Alneric·ans' of .. other Protefiant per

. fuahons; and of the ill confequences 
that 
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that have been produced by their 
[aid conduCt. 

1/ . 
Pages 429,--:-443 contain extraCts 

from Dr. Douglas's SUIl1mary of the 
Britiih Settlements in N orth-An1erica 

in proof of the preceding account of 

the conduCt of the faid miffionaries. 

Pages 444, 445, 446, contain re
marks on the nature of religious to

leration, and a comm.endation of the 
fpirit of toleration that has appeared 
of ·late years in the provinces of 

Mafiachufets Bay and ConneCticut, 
where the Church of England has not 
only been legally. tolerated, but has 
even been efiabliihed by aCts of the 
affelublies of thofe provinces, as luuch 

as the Independant, or Congregation

ali fi , mode of wor~lip it[e1f, which . 
~s 
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is the nl0re general religious perfua
£Ion in that country. 

. · Pages 44 7, &c. ---4 5 6 contain an 
account of the very imperfect tolera-:
tion df Proteftant di«enters in Eng
land, and of the rejection:. which two 

bills, (which had been brought into 
the Houfe of Commons a few years 
ago for making it more compleat, 
and - which, after fome oppofition, 
had been pailed in that houfe,) met 
with in the I-Ioufe of Lords in Eng
land by ,the oppohtion of the bi
:Chops :- --though now, at the time of 

writing this Preface, !\1ay ,19, 1779, 
there is rea[on to hope that a third 
bill, that has been bTOUght into par-. 
lian1ent for the faine good purpo[e, 
will" at laft, pafs into' a law, 

Pages 
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Pages 4S7,----46I contain [orne 
extraCts froin Mr. William Smith's 

Riflory of New-York, concerl1ing 
the conduCt which the above-men
tioned lnii1ionaries (frOln the Engl,ifh 

I 

Society for propagating the Gofpelin 
foreign parts,) have pur[ued in Ame
rica, and particularly in the province 
of New-York; and an account of 
the fentinlents of the nlajority of the 
people in that province on the fubjeCt 
of religious eftabliiliments and· tole-
ration. 

Pages 462,463, contain a remark 
on the conduCt of the ~pi[copal clergy 
in New-England and New-York, and 
on the jufl: grounds of uneaG.nefs and 
apprehenfiol1 it lias afforded to the 
otherProtefiants in thofe parts of 
North-America. 

Pages 
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Pages :1-64, &C .. -470 contain an 
account of the fieps that have been 
"taken, and the ,arguments that have 
,been ufed, to induce the ,government 
of England to efiabliili biihops in 
Ail1erica. One of thefe has ·been to . I 

repre[ent the Prefbyterians as enemies 
to kingly government: which is {hewn 

~o be an ill-grounded charge againft 
them. 

Pages 471,-484 contain an ac
~ount of five "different flates in which 
a particular religion rna y [u b:G.fl: in a 

~ountry; to wit, Afiate of Perfecu

tion, A flate of Connivance, A flate of 
Legal Toleration, A flate of Endow

ment) and a flate of Eftablijhment: 

with examples of each of there 

ftate,&~ 

Pages 
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Pages 485, 4 86, contain a renlark 

on the pollibility of two, or more, 
religions being efl:abliilied in the [arne 
country at the [alne time; with an 

exa~ple of fuch co-efiabli:lhnlent in 

the provinces of Mafiachufets Bay 
and Connecticut. 

Pages 487, 488, 489, contain a 
diflinCtion of the lllethods in which a 

religion may be treated in a country' 
into /I'CZ)';?Z. different dalles, or fiates ; 
to wit, A flate of Perfecution ;---A 
Rate cf To!eration by Connivance only;--
A n!' r . l'-" 7 ,. b' . . .rC:lte O~ -,-,e{J:2v .l. Oter.atzon, ut accom-

'.J 

pan1ed '7YJ2i:b an {)bligationto pay ~ythes, 

or the other ~Jual contributions, to tbe 

ffl:-zintenance of the eflablifhed religion of 
tbe country;---A {tate of legal Tolera

tion, without' any obligation to contribute 

to tbe maintenance of any other reli-

gIOn ;:-::-"" 
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gion ;----A :!tate of Endowment ;--_:... 

A ftate of Co-eJlablijhment, in common 

with flme other religion; --:--and A ftate 
of Sole Eflablifhment. 

Page '190 contains an ac~ount of 
the argunlen~ that has been u[ed by 
fOD1e members of the Church of Eng
land to prove that their religion can
not even be tolerated in N o~th-An1e
rica without .efiabliihing a biihop 
there. 

Pages 49 I, 492, contain a remark 
on the fa.id argu~ent, :lhe'wing that it 
cannot jufl:ly be [aid, "that a tolera
tion of the Church of England is 
refufed to the members of that church 
in America," until [orne law is paifed 

to prohibit the. biihops of England 

ftflq Ir~lilncl frq~ goiqg to Alnerica~ 
and 
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and / exerci:ling their epifcopal fUl}c-

tions there: and that no [ueh, law 

has yet been paiIed. 

In pages 493, &c.---498 i,t is ob
ferved ,that [ueh an EpifcopaJ viiha- , 

tionof America by the bifhops of 

England and Ireland would probably 

have ~ very good effeCt. 

In pages 499, 500 it is obferved 
that every act of authority done in 
favour of any p'articular religion' is, 

in fOlne ~egree, an ejJablijhment of it. 
I 

Pages 501, &c.---5I6, contain an 
account of the efiablifhment of the 

Church of England in the province 
of New-York, in a certain imperfect 
degree, by acts of the alienlblies of 
that province during the government 

. of 
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of colonel Benjan1in Fletcher, (who 
was governour of that province under 
king Willialu from the year :£692 to 
the year 1698,) 4nd of Lord Corn
bury (the grandfoJ;l of the Lord Chan

cellor Clarendon) who was governour 
of the [an1e province und~r queen 

Anne from the year 1702 to the 

year 1708. 

Page 5 I 7 ,contains a relnark on the 
ill effects of the above-me~tioned , 

proceedings of governour Fletcher 
and Lord Cornbury in favour of the 
Church of England. 

Page 518 Inentions an opinion that 

has been maintained by fevered Epif
copalians in the province of N ew~ 

'1 . \ 

Yark, "That the Churchof England 
was legally eflabliilied in the {aid pro

VInCe,. 
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vince,and in other 'provinces of North ... 
- -

America, independently of tbe jaidaus 
of aJ!embly paifed in its favour under 
the governments of Colnnel Fletcher 
and Lord Corn bury." 

Pages 5 19, &c.---593, contain an 
account of the arguments alledged 
by the faid Epifcopalians in [upport 
of the faid opinion, together with a 
difcuflion of" each of the faid argu
ments. Thefe arguments are four in 
number.---The fidl: and principal of 
them (which is grounded on the fup~ 
pored introduction of. all the laws, of 
England into Am.erica, upon the hrll: 
fettling of it,) is flated in page 520, 
and examined in the following pages, 
dOWIlJ to page 539.---The fecond ar
gument (which is drawn fron1 ~he 

treaty of Union of the two kingdoms,' 
of 
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of England' and Scotland, in the year 

170 7,) is fiatedin pages 539, &c.---
543, and is examined in the follow

iag pages, down .to page 555.---The 
, r 

third, -' (w hich is grounded on the 

king's private infiruttions to his go
vernours under his _ fignet and fign
manual, and on his [uppofed autho
rity as fupreme head of the Church 

of England,) is flated in pages 555, 
556, 557, and is examined in the 
following pages down to page 568.-
And the fourth and laft, (which is 
grounded on a [uppohtion that the 
ftatute of Unifonnity paGed 111 the 
14th year of the reign of king Charles 
the 2d, and the feveral penal ftatutts 
paffed in _ the fame reign againfl: 
Prdtefl:ant Diffenters, 'extend to the 
'American colonies,) is flated in page 
5'69) and remarked upon in the fame 

d page 
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page and in page 570. Thefe remarks 
~re followed by an account (taken 
from Mr. Slnith's Riflory of New .... 

York). of the pro[ecution of the Rev. 
Mr. Francis MacKemie, a Prefbyte
rian minifier, in the province of N ew
York, in the year I i07, under the 
government, and by the direCtion, of 
Lord Cornbury; in the courfe of 
which profecution the {aid third and 
fourth arguments of the Epifcopalians 
were made ufe of. This account ex

tends from page 571 to page 582. 
'fhe following pages frOlTI page 5 8 ~ 
to page 592 contain [orne relnarks 
on the· aforefaid profecution of NIr. 
MacKelnie, and an account of [orne 
other acts of oppreiIion of the [aid 
Lord· Cornbury againft the Prdby
terians in the prmrmce of New-York; 
which, "together \vith fOlne other grofs 

Inal-
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mal vetfations in his office of gov~rnour 
of that province, occa:fioned~een 

Anne to remove him from that go
vernnlent. 

Pages 593\ &c.---6 10 contain an . 
inquiry into the nature of tbe eccl1i~ 

qflical Jupremacy of tbe kings of Eng
land, or the power belonging to them 
as" fupreme . beads of /be Church of 
England. 

Pages' 6 I I, . &c.---6J 8 contain a 
!hart recapitulation of the arguments 
that have been ufed by the Epifcopa
lians in America in fupport of their 
favourite projeCt of efiabliihing bi
ihops in Alnerica. 

Pages 6 I g, &c.--.:.630 contain an 
account of the effeCt which the afore-

d 2 [aid 
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{aid arguments of the E pifc'opalians- . 

in An1erica have. had on perfons of 
weight and authority in England, fo 

as to excite in the Ininds of the Non

~pi[copalians of, America an appre-
.. hen non that the faid projeCt ofefl:a
. blifhing bj1hops aluongfl: them Was 
likely. to be adopted 'by the Britiili 

govern~ent. 

In pages 631, &c.---64I is along 
note containing [orne relnarks on [orne 

paffages in a fermon preached by 
Dr., Markbam, archbiihop of York, 
before the Society for· propagating the 
GoJpel in foreign parts on the 21ftday 
of February, 1777, in which his 
Grace ret forth the" [yftem of govern

ment which, he thought, it would be 

right for Great-:-Britain to adopt with 
refpett ~o· 4rneric:;a, 1ll cafe it had 

p~~n 
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been then reduced, by th~~rmy un ... 
cler the ;comlnand of Sir William 
Howe, to.·afiate of perfectopedience 
and fubmiilion: one Dart of which 

.I. 

fyficlTI is, to efla61ifh biflops in Ame-

rica, and likev31/e"tytbes, or Jomeother' 
legal. and general contribution, for the 
maintenance, of t'be clergy of the Church 

of England. 'The pa~rages in which 
this [yfiem is contained are recited 
'word [or <word "in the {aid note; and 
cthe propontioDs, of which the [yfiem 
iscompoi'ed, are afterwards drawn 
out and ' exprei1ed more 'fully and 
,diitincHy than in the' paffages them. 
[elves, whicha:r~ worded' with [.orne 
caution. and re[ervec:and then' {ome 

. remarks are· made on the ill confe

.. Ql1ences ,that,w:ould'p~obablYr. have 

. followed ,frOID the, meafures . recom-

mended' by tlI~ arch-pi!hop, if Alne ... 
. nl;:'a. 
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rica had been redu~,ed to obedi~Ilce) 
and ih:o[e mea[ures had bee.n· ad~p~~d. 
by the governnlent of Great-Britain. 

~ .' ~. . 

In the text of pages 631, &c.-~64I)· 
a generalconclufion is draw~, ' from 
all that has been hefo~e [aid u pan this 
fubjed of Epifcopacy, ; in this Dia
logue, fr0In page" 404 t~ ,page 630), 
in favour of the' meaJure above re:
cOlllmended,'oj paJ/ing a~ {laof the 
Britijb parliament to promije and affure 
the Americans that,ne#her the king' nor 

the parliament of Great-Britai~ . wilt 

ever ,ejJablijh a 6i,/hop in any of the 
provinces of America, or impofe tytbes, 
or any' other 'payment, or contribution, 

upon the inhabitants of any .oj the/aid 
provinces for the maintenance. oj the 

clergy Of tpe Church oj England; with: 
out the confettt and concurrence of the 

aJ!emb(y 



., 
XXXi 

aJ!embly of /itc~ province.' .. , And 'here
with ·etids the ~l~ng'~.Hfqui{itionon 
thell~te of the ~hurch, and' thb ,efta

bliflllTIentof biihops, in America. 

, Pages 642, ,643 are eil1ployed in 
{tating ,the'next article of the Plan of 

Reconciliation between Oteat-Britain , ' ;-, 

and' her American'colonies which is 
meant to be h~r~ recomrriended, to 

, . . ,. I 

wit, 'the amendment 'of th~ conffitu .. 
ti~n of the legil1ative councils in ~h~ 
fevereil royal governments in America), 

r .' - ~ 

(or provinces which ~regoverned qy, 
the "king' s commiffions only, withou~ 
a charter,)' by incr'eafing th~ nUln~er 
of members in every fuch counci,l' 
from 1 2 to~ at' leafi, '24 melnbers, 

and making the raid menlbers totally 
unr:emoveable' aild Jl~[~.fp·e'~,dible ,by, 

the gov,ernours of 'th~fe "p~cvinces,' 
refpcCtively, 
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refpedively, and rernoveable 'by the 

king himfelf on!J by his or-der' in 
council. 

Pages 644, 645, &c.-662 contain 
a copy of fuch of the king's infiruc
tions to the govern our of Georgia as 

relate to the council of the provin,ce. 
Thefe in firu8.:ions areneceffary '. to 

convey to the reader a jufi idea of 
tbe prifent conjlituti{)n -of the provincial 
councils in the royal governments of 
Al11erica: from when<;e the neceffity 
of amendin g thenl, in the n1anner 
propofed may be inferred. 

_ Pages 663,----666 contain [orne 
conclufions and rerparks, drawn from 
the foregoing infl::ruetions, concerning 
the nature and conftitution of the [aid 
provincial councils. 

Pages 
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Pages 667-67'2 contain the pro~ 
I pofed 'amendment of their tonfiitu
tion, with the rea[ons of it . 

. Pages 673,' &~.---683' contain a 
view of the inconveniences ref ulting 
froitrthe pre[ent conftitution of the 
faid. councils, together ~ith two 
extracts from a pamphlet faid to be 
written by Sir~gerton Lejgh, baronet, 
who, about fix yegrs ago, was his Ma
jefl:y's attorney-general for the pro
vince of South-Carolina, and an ex .... 

"traCt from a letter of Mt. Andrew 
,Oliver, (who was fome tiIne flnce 
[ecretary, and afterwards lieutenant
governour, of the province of the 
Maffachufets Bay in North-America,). 
to the late Mr. Thomas Whate}ey, 
'wherein thofe gentlemen (who· were 
fo well acquainted with· the flate, of 

eNorth-
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North - America,) recorrimend the 
aforefaid a'inendment of the confH-' 
tution of -the faid provincial councils 
as a meafure of very great importance 
to the peace and good goverlilment 
cf America.-

Page 684 contains a concluhorl 
,drawn from the foregoing reafons and 
authorities in favour of the, propofed 
amendment of the conftitution of the 
faid councils. 

Pages 685, 686 contain a remark 
on two of the king's ihfiruCtions to 
the governour of Georgia, to wit, 
the 38th and th~ goth, which feeln, 
at hrfi fight, to delegate a degree of 
legiflative power to the governour 
and council of the province only, 
without the concurrence of an a!fem-

,bly; 
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bly; the hrft of theIn injoining the 
gove'rnour to take the advice and 
eonfent of the council in efiabli:ihing 
table,s of the fees to be tC\.ken by the 
feveral officers of government in the 
[aid province,. and the fecond injoin
ing him to take their ad vice and 
eonfent in eflabliihing articles of ~ar, 
or other law-martial; in the fame. 

Pages 687, &c.-..,.-699 contain an 
inquiry into the nature of the power 
mel!tioned in the [aid 38th infhuc
tion, of eftabHihing a table of fees 
to be taken by the officers of govern
ment in the faid province.; in which 
it is fhewn that the efiablifhn1ent of 

. fuch fees is in truth an act both of 
legiflation and taxation', arid therefore 
ought to be done by the governour, 
cQl1ncil, a,nd aJfembly of the proyinc,e 

~ ~ ~on-
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conjointly, and not by, the governour 
and council alone; and it is further 
:fhewn that aCts of p.ffembly have ac
cordingly been pailed for that purpo[e 
in the provinces of Virginia, and 

South Carolina. 

In pages 700, &c.----'704- it -is 
{hewn that the 90th infiruCtion to 

the 'govern our of Georgia, concerning 
the efiabliiliment of martial law, is 
not intended to convey to hin1 a power 
of eftahliihing martial law in the faid 
province, but to 1<egulate and :refirain 
him in the exercife of th~ power of 
doing fo which was already granted 
to him alone in his commiffion under 
the great feal of Great~Britain, by 
requiring him to aCt, in the- exerci[e 
of the faidpower; with the advice 
and confent of the council of the faid 

province ~ 
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province:. in . proof of which the 
c1au[es' in the commiffions I of the 
governQursof. Qpebeck and New
York which relate to the levying the 
militia and efrablifhing of martial law 
in the [(lid provi~ces, (to which it is 
probable there was a fitnilar claufe in 
the commiffion of the governour of 
Georgia,) are recited at full length. 

,In pag~s 70 t;) 706, 707, it is ob.,.. 
ferved that it would have been better 
to infert the foregoing refrriaion o~ 
the governour's power, with r~[pe~ 
to theeftabliihment of martial law in 
the faid province, in the cqrnmiffion 
itfelf; and that, in general, it woulq 
,be right to infert in the commii1ion~ 
of governours of provinces under the 

great real almoft all thofe refiriCtions 
and directions which have hitherto 
,,'< ., " ..' .' , ~ t , 

~C;~~ 
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been the fubjeCt of the king's infirtic
tions to them under his :lignet and 

:lign-manual; and rhor~ efpecially all 
thofe parts of the [aid infiruCtions 
which are intended to convey to them 

any new powers not contained in 
their cornmiffions~ 

Pages 708, &c.~765, contain re .. 
fleCtions on the nature and extent of 
martial law, and on the occa:lions 
(if there are any [uch,) on which it 

may lawfully be efl:abliihed by the 
authority of the king alone in Great'"" 
Britain, without the concurrence of 
the parliament, or Qf the governours' 
alone, or the governours and coun,... 
cils alone, in the American provinces; 
without the concurrence of the a[~ 

femblies of the [aid province or an 
aCt of the Britiih parliam,ent. This. 

~.~. 
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is a curious and important (u bjecr, 
and well worth the reader's Inoft 
attentive confideration. 

In the courfe' of thefe reflections 
it is obferved that the u[ual claufe in 
the cbmmifJionsof govern ours of 
provi_nces under the great feal' of 
Great..:Britain' does not exprefs with 
fuffi~ient accu~acy the occaiions on 
which alone it is lawful to eftabliih 
martial law, and the refirietions to 

which it is liable: and therefore a 
new draught of the faid clau[e> is 

propofed in pages 760, 76r, 762, 
in which j it, is prefumed, thefe re
fl:rietions are difiincrl y ,fet forth, '[0 

as -to leave no room for, doubt or 

uneahnefs upon the fubjeC1:. 

Of 
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Of the [aid refleCtions on martial" 
law, which extend from page 708 
to page 765, the former twenty 
p'ages, to wit, from page 708 to 
page ., 2 8, relate to the exercife of 
martial law in England,'and th~ re_f. 
maining 37 pages, fre>m pag~ 728 
to page 765, relate to the exerciIe 
of it in the prQvinc,es of America. 

In page,s 1766" 767, 768, a dii!i.", 
culty is flated concerning the king's \ 
right of delegating a legi:f1ative au
thority to the governours, councils" 
and afTemblies of the Alnerican co ... 
lonies. And in pages 768, 769, 
770, 771, a folution is given of this 
difficulty, by exhibiting a iliort view 
of the king's prerogative of creating, 
or erecting, corporations, or political 

, bodies 



PREFACE. 1" Xl 
, , -

bodies in the -Rate, fubordinate to 
the. grand community -of which he 
is the head, . which confifl:s· of ~U 

• I • • 

,the fubjeCl:s of the Crown, ~nwh?-t-
ever parts or the dominions thereof 

. they ,may refide: and it· is_obfer~ed
that the king lIlay lawfuVy cOlflIIlU
nicate to fu~h corporations-.. a certain 

I -, -

limited degree of .1~giJlativt! a.'lltho- . 
rity, namely, an authority to make 
laws for their own convenience and 
good government, that a~e not re-: 
pugnant tolthe gener;al'laws of the king

dom. And in pages 771, 772, &c.--
776, the faiddoCtrine - concerning 
corporations, . or· inferiour political 
communities, is ~xtended to the A
merican colonies; and it is obferved 
that it would have been a happy cir
cumO:ance for the peace and welfare 
of thofe colonies, and- for the un-

f difiurbed 
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difl:~rbed ,continuance of their con~ 
nection with, and dependance upon, 
Great-Britain, if the political confti
t~tions of the American colonies had," 
all of them, been fet'tled at' firfi: by 
attof parliament. 

The refl: of the book, fro~ page 
776 to the end, corififis of a, recapi- ~ 
tulation of the feveral articles of the ' 
Plan of Reconciliation between Great
Britain and her Alnerican colonies, 
that has been explained and recom~ 
mended in the cour[e of this and the 
former Dialogues. 

THE 



THE 

Canadian' Freeholder. 

D IA LO GUE III. 

FR E N eHMAN. 

I MUST now de,fi:e you to communicate 
to me the remammg part of your Plan 

of Reconciliation- between Great-Britain and 
l1er Engliih colonies on this continent, with 
the reafons upon which you fQund the feveral 
meafures you willi to fee adopted for that 
purpofe. Two of thefe meafures you juff: 
touched ~pon;in emr two former conver[a
tions ; . which were, "the removing froln the 
mindsof' the jAmericans the appreheryiolZs if 
ha~ing bijhops ejlablijhedamongjl them by the 
tiuthority of. the -king, or parliament, r(Great
Britain, . wl'thQut the conjmt of their qwn of--, 

. imblie~," 

IntroduCtion 
to this third 
Dialogue, 
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jemhlies," a~d "the amendmeht if. the co1!fl/ .. 
tutions of th~ provincial councils' t"n the feveral ' , 
royal governments of America, (wht"ch are go- . 
verned only by the king's commijjions, without 
a charter,) by increaJing to, at leqJl, twice 
their preJent number, the members if Juch' 
councils, and by appoiniing them to hold their 
flats in the faid councils during their lives or 
good b~haviour, . h:Jle'ad '. of bolding them at th~ 
mere pleafure of the Crown." And Iremem
ber I obferved to you, upon our !all mention' 
of thefe meafures, that I thought the ten
dency of them to pleafe and' gratify the 
Americans, and thereby to promote the goo& 
end of a reconciliation; was too evident to, 

need a proof; but" I added, that 1 was per-
. fuaded that, beiides this general tendency or 
them, you had fome particular reafons,.arif .... 
ing from your knowledge of the lentimehtS 
of the AmeriCans upon thefe fubjects, that 
made you confider thefe meafures as of fd ' 
much importance: and you confeired' that 
you had frich reaCons, and promifed to' ex .. 
plain them to me at our next meeting in the, 
fulleft and beft manner you' w~re able:· ~hd 
you likewife (aid you ~ight ~~foj perhapsr 

. .' ftigge~ 
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Atg~<a~other meafureor two, (befides the' 
twobefore-mentioped) that would be ufeful 
towards this important end of refioring peace 
and confidence between Great-Britain and 
her American colonies. I now hope, as we 
have: fufficient time before us, that you will 
fulfill your p1"Omife, and gratify my curiofity 
upon thefe; points,: by explaining your notions, 

'and opinions concerning them" in the fame 
full and ample manner in which you have 
communicated your, fentiments on the other 
fubjects which we have'difcuffed in our two 
former converfations. 

ENGLISHMAN! 

Ir~memher my promife, and'will endea
.bur to perform it, unlefsyou iliall yourfelf 
propofe to ab(olve me from it in confequence" 
of'the tedioufneiS, of fome of the pifcuflions 
i(will be nece«~ry to go ~nto, in order to a' 
~:ompleat difcharge of it. ,For r much fear 
that,(pati~nt as you have" been hitherto in 
hearing ,the long accounts fi~om Matthew 
Paris of toe fel.lclal fubjection otWales to the 
Jdngs of England' pefore the final reduCtion, 

~f it by ~dyvard th~ l~, a.n~ th~ minute £late 
. ' of' 
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tlf the cafe of the Pofl-nati in the reign of" 
king James the 1ft, and other tirefome par~ 

ticulars" in our lail: converfation,) you will" 
hardly be able to bear up againft the length 
and tirefomenefs of the accounts both of' 

\ 

faCts and arguments which liliall ~e obliged 
to lay before you concerning the il:ate of 
religi~n in America, and the endeavours 
which have been made at [undry times by' 

the partifans of Epifcopacy ;in' thefe provinces 
to obtrude their mode of church-government 
and divine wodhip upon thofe of a different 
perfuafion. 

~~EN·CHMA.N. " 
I have a greater il:ock of patience than you 

think for; and defy you to wear it out b,y" 
the mofi: ample difcutlions you can enter intQ" 
conc\!rning the !tate of thefe provinces of 
Americ3, with refpeCt to any branch qftheir. 
government, whether civil or relig\ous. And' 

I 

I" therefore deiire you would begin your ex~ 
planation of the reaCons upon· which yo~ 
foqqd the remflining parts of your plan of 
reconciliation, ;md more efpecially your firl);. 
meafure, "of removing frc)l):~ the ~inds qf 
tpe Amedcans ~he apprehenfions of having 

piiho~s 
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.biiliops\eftabli£hed amongft them by either 

regal or parliamentary authority, and with-' 
but -the' confent of their own affemblies;" 

the difcuffion of which you reprefent as fo . 
'formidably long and tedious. 

ENGLISHMAN. 

I am glad to find, you are fo mllch in 
heart, and hope you will continue fo. And, 
fince you perfift in defiring it; I will enter, 
without further delay, upon the explanation 
of this fubjetl:. ' 

The grounds upon which I conceive the 
meafure you have juft now mentioned, Ie of 

, reJ71o~ing: from the minds' oj the Americans 
the appreherifion of having bijhops' eflablifhed 
amo'!?gji them by the· authority of the king or 
parliament of Great-Britat'n, -and without the 

. . 
conJentof their own ajfomblies," to be fo ne-
ceiTa,ry'to a' reconciliation between thofe c010-
nies~\1d Great-Britain, are as follows. 

The people of feveral of the Engliili colo
nies in North-America are diifenters from 
the' .Epifcopal Church of England, and are 

either f'rdbyterians,or Independents, or 
QLlakers, 

Of thenecefli. 
~y of removing 
from the minds 
of the Ameri
cans the appre
henfion ofha ..... 
ing' bilhops 
efl:ablilhed a
mongl1 them. 

There are great 
llumbers of j 
non epifcopa
jians in malaY 
of the provin
ces qf North. 
America. 



Of the firil: 
fettlement of 
theNew.Eng
land provin
ces. 
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'~akers, or followers of fomeother' fef( or. 
mode, of the Protefrant religion that is adverfe 
to Epifcopal government. ·This ·is-mere efpe .. 
cially the cafe <.with the four pr0vinces·of 
New-England, .to wit, Conll,eCi:icut, :Rfl0de'-

~ , 

mand, Maifachufets Bay, and New-Hamp-
fhire. The Engliilimen who firTh fettled tlfefe 
countries, went thither about the year: I 630, 
during < the tyrannical i part of the, reign of 
king Charles the I fr, on p.urpofe to .av9id. the 
feverities they were th~n t:xpofed :to from ,the 
bi!hops of England, though Proteftants"and 
with a view to follow and eftabliih their own 
mode of wor!hipping the Supreme Being, 
which they conceived to be purer (as they ex·' 
preiTed it,) and more agreeable to the fimplicity 
of the Gofpe! and the practice of the primitive 
Chriftians, than that which was adopted .by 
the Chu~ch of England. For the liberty of 
wodhipping God in their own mannercQuld 
not at that time be enjoyed by them iJl Eng
land; the mode of wodhip adopted by,the 
Church of England being thenprefcribeAand 
enforced with a high hand upon all the [ubjeCts 
of the Crown, without any allowance of 'Pony 

otherJ 



.other, even toProtefiant diffenters. From this 
otiginal difiike to biiliops in .the firft feWers of 
there provinces, arifing from the hard treat
ment 'they had fuffered from them, it is cafy 

. to conceive that their de{cendants may have 
retained a {hong prejudice againft that order 
of clergymen, ,and a dread of falling un
der their authority. And this h'ls really 
been the cafe, and in a very high degree: 
infomuch that nothing can be more alarming 
to this part of the king's American f~bjects 
than 'the idea of falling back (to ufe their 
own expreffions,) under that Egyptian bond
age, and that yoke of fpiritual tyranny, from 
which their .anceftors, with fo much diffi
culty, fpirit, and perfeverance, had made 

. themfelves free; though with refpeCt to all 
civil matters they greatly reverence and efteem 
the cbnftitution of the Engliili g6v-ernment. 
Thefe being the fentiments that prevail a- ' 
mongft them, one would have thought that 
common prudence lhould have induced the 
~nhabitants of Great-Britain never to touch 
llPon the firing of Epifcopacy with them, for 
fear of exciting thofe notes of,J~i{cord which 
it had for~erly produced among their apce[-j 

V o~. nI~ . f f f . , ~cr~ 
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tors before they went from England to Arne,.; 
rica, and which it was next to, certain it would 

produce again amongfi them as [oon.as itfhould 

be put in motion. And it mua be confeffed, 

in jufiice to the various [ets of minifiers offrate I 

that have direCled the government of England 

for more than a century after the reftorationof 

monarchical government in the year I 660 j 

and more efpecially fince the happy revolu. 

tion in 1688, I fay, it mufi be confeifed that 

few or no attempts have been made by the 
government of England to thwart the fenti .. 

ments of the American's upon this ~ubje,8 
by endeavouring to efiabliili biiliop,s among 
them; but the kings and queens of England 

have been- contented to leave the [ettl~1p~nt 
of the affairs of religion in the American 

provinces to their refpeClive legiflaturesi re-
. fervingonly to themfelves and their govern

,our~ the fame power of allowing 0r, €liral..: 

lowing the aCts of the American aifemblies 

made relating to it as they exercifed with 
refpeD: to the aCts made by the (arne legifla .. 
tures concerning any other fubjeD:s. Allthat 

has been done by the mere authority of the 

Crown, 
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Crown, for the accommodation of the Epif
c:opalians of North-America, has, been to 
authorize th.e billiop of London for the time 

being, to exercife epifcopal jurifdiction in thofe 
provinces by commiifaries to be appointed by 
him for, that purpofe, and who have 'been 
aceordingly [0 appointed. And this, I believe, 
has given no umbrage to the N on-epifcopa-
liansin thofe provinces. " 

But the epiC,,: 
copalclergyof , 
America have 
hitherto been 
put under the 
fpiritual jurif
diction of the 
biJhop of Lon. 
don,. who has 
delegated his, 
authority to 
certain cler. 
gymen in the 
jeveral pro. 
vinces, under 
the title of his 
commijforieJ~ 

This autho6ty was delegated by the Crown The [pirituai 

h bo Jl... fL. d ° b '" ,-' authority over to t e 1I1l0P 0 on . on at one tIme y a America was 

cotnmiffion under the great feal of Great- delegated by' 
. the Crown tel 

Britain, as I have been credibly informed. the bi!hop of 

Th o b hO ' fi d h" Londonin the 
, .' IS was a outt lrty, OC ve an t lrty, or, late reign of 

P· erhaps' more years ago in the time of either Georgethe~d 
" , . by a cornrnll-

hilliop Gibean or bifhop Sherlock, I forget lion under tbe 
,0 " , ,great [eal 0 f 
which ~ but they, both of them, were ,men Great Britain • 

. ~f learning in the laws and hiftory of Eng

land, as well as in the ftudies more peculiarly 
belonging to their prcifeffion, and were there
fore likely to be defirous of aCting in this 

bufinefs under a legal and regular authority, 
which (as we have already obferved, in the 

fotmer part of this converfatiofl, concerning 
the. 



)!Sut both be
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governours of 
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and fign.ma
Jlual. 

lnftruC1:ions to 
fhe governour 
of Georgia 
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the delegation of all forts of power-sof govern~ 
ment) could only be conferred on thernhyan 

infirument under the great feal. But, both 

before and fince that time, this fpiritual autho-. 

rity over the Epifcopalians of America has 

been exercifed by the biilibps of London by 
virtue of only the priva,te infiruCtions of the. 
king to his govern ours of provinces under his 
fignet and fign-manual. The ipilruCtions re .. 

Iating to this fubject are, as I believe, nearly 
the fame for all the colonies, or, at leafi, for 

thofe colonies in which the Epifcopal Church~ 
or Church of England, is the prevailing mode 

of religion; as is the cafe In Virginia, Mary.,. 
land, South-Carolina, and Georgia; in the 
three firft of which colonies, a$ I have been 
informed, it is efiablifhed by aCts of affembly~ 
with a legal provifion for the maintenance of 

its minifters; and in the laft, if it is not corn
pleatly efiablifhed, it, at leafi~ has the coun
~enance of the government, an9 prevails much 
more than any other mode of wodhip. Now 
in this laft colony of Georgia the royal inftruc
tions to the governour concerning religion anq 

~hurch-govemme!1t :3:re as follows. . 
., 



INSTRUCTION 75. 

You are to permit a liberty of con{cience to 
'~il perfons, except papills; .fo they be contented 
~ith a quiet and peaceable enjoyment of the 
lame, not giving oflmce or ftandal to tbe 
,government •. 

IN STR UCT'IO N 76.' 

rou jhall take eJPecial care that' God Al
mighty be devoZftly and duly ftrved throughout 
'(jur gO"t.}ermnent; the book 01 Common-prayer, 
';as by late; ellablijhed, read each Sum/aj, and 
holyday; tmd the bleJ!ed facrament admim/lred 
according to the rites of the Church of Eng/am!. 

INSTRUCTION 77. 

roujhall be c~reru!. that the churches alreadj 
built there be we/land ()rderly kept; and that 
:more be built, as thecololl), }hall, by God's 
ble/Jing, be improved; .and that, befides a com
pe.tent mailztenance to be qf!-i'gmd to the minifler 
cf each ,orthodox church, a convenieat houfe be 
built ,at the .commollcharge for each minwer, 
and a competent proportZ:on of land a/ji'gned .h£Jll 
fora glde altdexerdft of,bisindz:Jiry. 

VOL.H. Ggg 

Liberty of 
con[cience to 
alIper[ons,ex. 
cept papifts~ 

Divine fervice 
to be perform
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to the rites of 
the ChurC~l of 
England. 

Of tilte build'; 
iAg and re~ 
pairing of 
churches. 

Maintenance 
for the mi
nifter. 
Parronage
houfe. ' 

-Glebe land, 



Nominil1:er to 
be preferred 
to a benefice 
\vithout a cer
tificate of his 
orthodoxy 
and good be
haviour from 
the bifhop of 
London. 

INSTRUCTION 78. 

Tau are not to prefer aJZY mini/ler to any 
ecclefiallical benefice in that our colo71Y without. 
a certificate from the Right Reverend Father 
in God, the Lord Bifhop 0/ London, qf h;'s 
being conflr1J2able to the doClrine and difcipline 
of the Church of England, .and oj a good life 
and co/Z'verJatio11. And, if any perfln already 
pre/erred to a benefice jhall appear to JOU to 
give .fcandal either by his doClrine or manners, 
you are to uJe . the proper and ufual meam for 
the removal o.t him. 

INSTR UCTION 79. 

Every mml- rou are to give orders forthwith, (tf tht 
fier fhall be a 
.member of the Jame be not already done,) that every orthodox 

. ;:~~. of his mi~ijler ~ithin your government be ~ne if the 
vejlry in his refPeClive parifh; and that no 
v¢ry be held without him, except i11 cafe of 
jickn¢, or that, after notice of a veflry jum-
moned) he omit to come. 

INSTRUC-



INSTRUCTION 80. 

You are to inquire whether there he any 

mimjler within your gove.rnment who prel2ches 

and. admini;lers the Jacrament in any orthodox 

church, or chapel, without being in due orders; 

tl-nd to give an account thereof to the Jaid 

Lord Bijhop of London. 

INSTRUCTION Sr. 

And, to the end that the ecc!eJia/lic41 juri/

diClion of the Jaid Lord Bijhop of London may 

take place hz that cololly, /0 far as conveniently 

171ay be ;We do think fit that you do give all 

countenance and encouragement to the exercife 

0/" the /ame: Excepting only the col!atin$ to 

benrjices, granting licences if mm-riafJes, and 

probates of wills; which we have referved to 

you, our gorvernour, and to the commander in 

chie} r1 our jaid colony for the time being. 

INSTRUCTION 82. 

We do further direCl that no [choo/mafier be 

henciforth permitted to come from England 

and keep jchool in the faid colo1~Y, without the 

licence if the jaid bijhop if London; and that 

G gg :? W 
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no other peifon now there, or that flall COtJ1~; 
from other parts, )hall be permitt~'d to keep: 
fchool in that our jaid colony 0/ Georgia' w£ih., 
out your licence fiJit obtained. 

INSTRUCTION g3. 

And you are to take eJPecial care that a tabl~, 
if the marriages ejlabltjbed by the canom of the. 
Church of England be hung up in f'1.1ery ortbo .. 
dox church, and duly obferved. And Y0lt are, 
to ende~vour to get a law pqffed in the qIJembly 
if that colony, (if not already done) for th~, 

flriCl obfervation qf the [aid table. 

h')STRUCTIO~ 84' 

'J'he Right Reverend Father in God~ Ed ... 
mund; late lord bijhop qf London, having pre .. 
Jented a petition to his late Majd{y, our royal 
father, humbly beJeeching him to jend inJlruc~ 
tiom to the go'Vernours 0/ at! the Jeveral plan., 
tatiom in America, that they ca11fe all laW$ 
already made again/t Blajphemy, ProphaneneJs, 
Adultery, Fornication, Polygamy, Im;eji, Pro
phanation of the Lord's day, Swearing, and 
DnmkenneJs, in their njpeClive governments, 

to 



to be 'JJJg,o"fJ1if/y ex.emted ;----And IPe thinking -
it highly ju!! that (lll per/ons who fl.all rjJend 
in allY oj the particulars aforeJaid flould be 
pr[)Jecuted a11d punifled jor thdr .fojd qjfelZ£es ; 
--It is therefore our wil! and pleqfure !pat 
you take due care jor the puniJhment if tbe 
flfbre-mmtioned 'l}ices, and tqat you earneJlly 
.recommend it to the affimbly ~f Georgia to 
provide d/"eClual laws for the r¢ra£Jzt ami 
pZfnijhment if all fuch if the qfore-mentioned 
vices again/l which no laws are as yet provided. 
And alfo you are to zife your endeav[)urs to 
render the laws in being more dfiClual,by pro
viding for the punijhment qf the afore-men..., 
#oned vices. by preJentment upon oath to be made 
to th,e temporal courts by the church-7.J!)ardens of 
the feveral parijbes at proper times of the year?> 
to be appointed for that purpoft. 4~zd,Jor the 

jurther difcouragement of'Vice, anc/ mcourage~ 
ment if virtue and good living, that by Juch 
example the Infidels may be invited and ddire tq 
embrace the ChriJlian reNgion, you are not to. 
admit any per/on to publick trufts,or employ
ments, £11 the colony under your government,. 
whofe ill fame and conver/ation may occajion 
[candal.-And it is Of''!' further .. will and 

pleajure 
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plea/ure that you recommend to the aJfemb~ tlf 
enter upon proper methods fir the erecling and 
maintaining of fchools, in order to the training 
up of youth to reading and to a necejJa'l know .. 
ledge of the prillcz'ples of religiolJ· 

INSTRUCTION 85. 

You are, with the alJiJlance if the cozmdl 
and aJlembly, to find out the beft means to fa
cz'lt"tate and encourage the conver./ion if NegroeJ 
ani Indians to the Chriftian religion: More 
ifPecially you are to ufe your endeaVQurs witb 
the q/fembly, th(;tf they make pr()vijir;n Jar the 
maintenance of fame minijlers to -inhabit amongjf 
the Indians, -in order tr; t"rlflrutl tl:;em, as alfo 
to prevent the-ir be-ing feduced ji'om their aile.,. 
$-iance to Us by French priefls and Jej14its.' 

IN. S T R U C; T ION 86. 

You flall {end to our commijJioners fer trade 
and plantations by the firfl conveyance, in' 
order to be laid before Us, an account 0/ the 
prefent number if planters and -inhab-itants, 
men, UJomen, and children, as well malters 
~~s [avants, free and unfree i and' of tb,e 

jlave~ 
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}laves in our Jaid colony: As '!ifo a yearly 
account of the increafe qr decrelJ/e of them, 
and how many of them are fit to hear arms 
in the milz't-ia of our {aid colony,--You }hall 
cauft an exact account to be kept of all per
Ions born, chriftened, and buried: and you 
/hall yearly /end fair abftracts thereof to our 
commijjioners for trade and plantations, as 
aflrefaid. 

INSTRUCTION 87. 

And we do further exprefsly command ttnd 
require you to give unto our commijjioners .lor 
trade and plantations, once in every year, 
the heft account you c.an procure of what 
number oj negroes the fa-id colony -is fupplied 
w-ith'. 

Thefe are all the inflruCtions to the go
yern,our of the colony of Georgia that have 
any relation to r.eligion or church-govern

ment. And by thefe, you fee, the governour 
is commanded to fupport the fpiritual jurif
diCtion of the bi!hop of London in the faid 
colony, under certain refiriCtions or limita- -

lions, and without molefiing the Protefiant 
di[fenters 
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difrenters from the Church -of Engiand, to 
whom they aTe injoined by the 75th inflruc .. 
tion to aFlow a liberty of confciencei And 
this j urifdia:ion of the billiop of Lohdon has, 
in purfuance of thefe, and the 'lIke, inihuc;;. 
tions, been exercifed in divers of thecolQnie~, 
of North-America by clergymen of the 
Church of England, to whom the bHl\ops 
of London have delegated it, or fome par.t 
of it, under the title of their 'conll7iijaries. 
And this, as I before obferved, has give~ 

little, or no, umbrage to the- Non'-epifcopa .. 
l-ians of North-America. 

But 'it has, more than once, urtfortu:nately 
happer'led that [orne of the members of t~e 

Church of England in thefe colonies have 
not been fatisfied with this deleO'ated exertioIi o , 
of epifcopal authority over them by the bi;:, 
{blip ofLondon'.s commi{farics, hut hiIveoeen 
defirous to have a bilbop efl:abliCned and refi~ 
dent among th€m, and have even {hewn 
great uneafineCs at the want of one. They 
have complained. on there occallons, that it 
Was a great misfortune to them to 00 without 

b 

what they fry led the important benefit of 

epifcopal 



epifcopal confirmation, and that it was a cruel The rea{ons 
alledged by 

hardlhip upon their minilters to be obliged them in fa-

to crofs the Atlantiek ocean and go to Eng- your off {uch 
c :l mea ure. 

land for the purpofe of receiving holy orders 

from the Engliili biiliops, _by Jwhich fome of 
them have died, either in their pafTage to 

England by the fatigues and dangers of the 
(ea, _or of - the fmall-pox after their arrival 

there, and others have been put to more 
expence than their flender fortunes could 

conveniently bear: and for thefe and, per

haps, other futh reafons; they have earndHy 
follicited the eftablilhment of a billiop in 

America. Thefe complaints have generally 
taken their rife from the fuggeltions of a few 

The{e com
plaillts have 
t,lken their 

f h h 1 n(c: from lome ze~lous clergymen 0 tee ure 1 of Eng- clergymen of 

land fettled in America, who probably willied the ~hurch of 
England: 

to increa[e their own confequehce in this 

country by obtaining [0 fplendid a [upport to 

.their, party, which would feem to raife it 

above all the other religious parties, and he 
the means of exalting it's member~, or, at 

le~fi, it's minilters, to o·ffices of dignity and 

power. And fometimes we may [uppo[e there 
reverend gentlemen inightflatter tbemfelves 

with the hope that they the-mfelves might be 
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the happy perCons whom the Crown would 
pitch upon to fiJI this new l and lofty fiation. 
But, whatever might be their mqtives to it, 
it is certain that thefe complaints about the 
want of a hilliop in America ha\re been prin .. 
cipally fet on foot by fome clergymen of the 
Church of England refiding in it, and have 
been propagated by them amongfi the Laiety 
of the fame communion, who have fome
times been perfuaded to join with them in 
complaining of this hardihip. And what is 
moO: remarkable is, that there very ~ealous 
clergymen, who have found out this griev
ance for the Americans of the epifcopal com
munion, have been, for the moO: part, na
tives of England, and not of America; 
though, by their zeal for the fpiritual welfare 
of the inhabitants of the latter country, one 
would be inclined to Cuppofe they mull: have 
been born there. For, as to the principal 
clergymen of the Church of England in 
America, who have been born and bred in 
America, (and who therefore feem to have 
the beft right to judge of what is fit to be 
done in this matter for their own accommo
dation, and that of their feveral con grega-

tion~ ;) 
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tions;) I have been well aff'ured thilt they are
in general very well contented with the prefent 
ftate of the Church of England in America, 

and with the exercife of the epifcopal authority 
there by the billiop of London's commiff'aries 
in the· manner I have already mentioned: 
and this is more particularly true of the 
American clergy in the provinces of Virginia 
aud Maryland and South Carolina, in which 
the Church of England is legally efhblillied 
by aCts of their refpective legiihtures, and in 
which the number of· diifenters from the 
Church of England is greatly lefs than in the 
other colonies. 

FRENCHMAN. 

This feems rather ftrange: hnce, if any 
people have a right to complain of the want 

.. of a billiop, and to be earn eft with the 
Britifu government to fend them one, it 

feems naturally to belong to thofe colonies 
in which the majority of the people ar~ 

members of th~ epifcopal church; and more 
efpec~alJy to. the clergy of thofe colonies; 
Qecaufe they are .the perrons upon whom· 

H h h 2 man: 
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moft of the hardibips that may arife from 
want of a refident biibop, muO: be fuppofed 

to tall. If the people of thefe colonies are 
contented to be without biibops, it feerns ab
[~lrd and impertinent, and, I might almoft 

1:a y, feditious, in the epifcopal clergy of the 

. other provinces, (in which the diifenfers 

from the Church of Englana are more nU'

merous than the churchmen,) to ufe any 
endeavours to procure the e!l:abliibment of a 
biibop in thofe provinces. But, if it fhould 

ever happen that the body of the people, in 

either of the above-mentioned colonies or . 

Virginia, Maryland, and South Carolina" 

(in which the Church of England is efta

bliibed,) ihould earneO:ly defire to have a 
bi!hop e!l:abliihed among!l: them, and fhould 

te!l:ify that defire in a regula~ and conftitu

tiona1 manner, by a petition of their afTem .. 

bly to the king to efiabliih one amongfr 

them, I muil: needs fay that I think their 

requeft ought, in [uch a cafe, to be com
plied with. 

ENG'\' 
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ENGLISHMAN. 

That is precifely my opinion upon the fub
jea. A hilliop ought, in fuch a cafe, to be 
efiablifued in the province whofe Mfembly 
'ibould have petitioned for it; but not before. 
But this the American affemblies are far 
enoligh-from being difpofed to do. For, on 
the contrary, the affembly of the province of 
Virginia not long fince, as I am well affured) 
returned thanks to an epifcopal clergyman 
of the name of Henley, for having refufed to 
join with forne of his clerical brethren in pe
titioning for the efiabliiliment of a biihop, 
as hav~ng by the faid reJufal rendered a good 
Cervice to the province by preventing the far..; 
ther profecution of a mea[ure which they 
thought would have a pernicious tendency. 
Nor do I believe that any confiderable num
ber of the clergy of Virginia were difpofed 
to the mea[ure, though fame of them cer
tainly were fo.But of this I cannot fpea~ 
with certainty, as I have never heard what 
were the particular numbers of the perfons 
that efpoufed the different fides of that 

quefiion. 
FRENCH-

ThIs cafe does 
not feem like
Jy to happen •. 
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FRENCHMAN. 

After fuch a publick mark of their difap .. 

probation of the eftablifhment of a biihop ill 

America, as you have juft now mentioned to 

have been given by the a!E:mbly of Virginia, 

it would feem to be the height of folly at 

leaft, if not of tyranny, for the Britiih go

vernment to attempt flieh a meafure in that 

province. And even, if they had not given 

fuch a teftimony of their averfion to the 

meafure, I ihould think it would have been 

a moft imprudent thing in the EnglilhQ1ini
thy to intermeddle in a bufinefs of that de

licate nature before they were well aiTdred it 
would be agreeable to the people there. For 

nothing is more apt to create uneafinefs 
amongft' a people, than meddling with their 

religion without their confent, even though 

it be to fupport and encourage it: of which; 

the Engliih miniftry have now a remarkable 
inftance before their eyes in the cafe of us 

Canadians. For, though we are much at

tached to the Roman-Catholiek religion, and 
ihould have been extremely uneafy if we had 

been reftrained from the free exercife of it, 

,WIf .' 
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we have been almofl: as much offended by 

the officious zeal {hewn by the Britiili par
liament for the fupport of it, by that claufe 

in the late unhappy ~ebeck-ACi:, which 

revives our legal obligation to pay our prieCts 
their tythes. So tender are men's feeliQgs 

upon, the fubjeCi: of religion! 

But, as to the other provinces of North 

America, in which the majority of the peo

ple are diifenters from the Church of Eng
land; and, more efpeciaIly, the provinces of 
New-England, in which the people have 
(as you tell me) an hereditary averiion to the 

government of biiliops, arifing from the 

~emory of thehardiliips which their an
tefl:ors formerly fuffered from it; it fcems t() 

be fo very labfurd, impolitick, and opprefiive 

for the government of Great-Britain to efta

bliili epifcopacy in· thofe provinces, that I 
I 

can hardly believe the thought of doing [() 

has ever be~n ferioufiy ent.ertained by any 

fiatefman, or perfon of any we~ght, or au

thority, in Great-Britain. I therefore beg 

you would inform me what has been faid or 
done in Great-Britain that could give occa-

fion 
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fion to any apprehenfion of a defign of this 

kind in the minds of the N on-epifcopalians , 

of America. 

EN GL ISH MAN. 

I have already told you that the com. 

plaints concerning the want of a biihop in 

America have generally taken their rife from 

fome clergymen of the Church of England, 

who have been born and bred in England, 

and, not meeting with preferment in their 

native country, have gone over to North. 

America to exercife their profeffion in that 

country. Thefe clergymen have been of two 

forts; either fuch as have been invited to of

ficiate there as minifier.s of particular congre. 

gations of the communion of the Church of 

England, or fuch as have gone thither as 

miffionaries from a certain fociety in England, 

called The fldety jor propagating the goIPel in 
foreign' parts, for the pill"pole (as has been 

pretended) of converting the Indians of this 
continent from, heathenifm to the Chriftian 

and Protefiant religion. But, though the 
clergymen of th~ latter cla[s have been rent 
to America under }!retence Of furthering that 

pious 
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pious and ufeflil work, they have ufually 
employed their time and talents in a manner, 
that haa not the fmalleft relation ~o it, and 
to purpofes that have rather had a mifchiev
bus than a beneficial tendency to th€ peace 
and happinefs of thefe provinces. For, iIi
fiead of going amongft the Indians, and re;.;. 
tiding ih their villages, and learning ,their 
languages; and endeavourinK to iriftruCl: them 
in the truths of the Chritl:ian religion, they 
ha\1e' generally fettled themfelves in fome of 
the moil: populous towns and diftriCls of the 
t:ultivated . partS' of th6fe provinces, which are 
inhabited dnly by Engliihmen, or people who 
fpeak the Erigliih lariguage, and have there 
employed themfelves in cOhverting Chriftians 
and Protefi:ants frdm dne mode of chriftianity 
to another, that is, from the opinions enter-
tained by tue Pre£Byteriahs, and Independents, 
and Anabaptifis, and other diffenters from the 
Church of Engiand ~ to the doCtrines and dif- ' 

Of the con'; 
duB: of the 
rniffionaries 
fenttoNorth_ 
America by 
the EngIifh 
fociety for 
propagating 
the gofpel. 

tipline of that church: which I mufi needs I1ictlnCequen. 
ces of thelaid 

confider <fs doing mifchief inn-ead of good in conduct 

thofe provinces, inafmuch as it has tended to 
i"aife uneafindfes and diifenfions amongil: the 
inhabitants of them» and make them diffatis-
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bed with the modes of divinewodhip to which 
they had been accufl:omed from their youth~ 

aQd in the practice of which they had lived 

virtuoufiy and peaceably and in charity one 

with another; and this without any advantage 

to either their fpiritual or temporal welfare. 

For the members of the Church of England 

do not hold, (as you Roman Catholicksdo;) 

" that all per[ons who are not of their own 

" church, are objeCts of the divine wrath, 

" and will be eternally miferable in the next 

" world," but acknowledge that all fincere 

Chrifl:ians, at leafl:, if not aU men whatever, 

who aCt virtuoufiy, and agreeably to the dic

tates of their own confciences and the means 

of information and infl:ruCtion that have been 

afforded them, will (notwithfl:anding their 

erroneous opinions with refpeCl: to the doCtrines 

of religion,) find mercy from God Almighty' 

in a future life, through the merits of dur 

Saviour Jefus Chrifi, who died for the [alva

tion of all the world. This being the opinion 

entertained by the members of the Church of 

England, thofe bufy epifcopal miffionarie~ 

who, inftead of endeavouring to convert the 

Indians to Chrifl:ianity, have employed them~, 

[elves 



[elves in labouring to draw away virtuous and 

. fincere Prdbyterians and Independents in 

New-England or New-York from the mode 
of aivine ~or{hip which they had received 

from their forefathers, and had beeh ufecl to, 

from their cradles, to that of the Church 6f 
England, can never have imagined that they 
were doing their converts any' fer vice with re-· 

fpect to their eternal welfare in the next 

world, but muft have been aCtuated by fome 
motive .of a merely temporal nature; which
may have been, . perhaps, to make their con
~ert~ more attached t; the interefts of Great- . 

Britain, and more willing to continue depen-, 

dent upon it and obedient to its laws, than 
they otherwife would be, while they enter

tained fuch different notions with refpect to 
church government from the generality of 

their fellow-fubjects in Great~Britain. This 
zeal for the temporal and political interefts of 

Great-Britain is the very beft motive to which 
I can afcribe the conduct of thefe miffionaries 

in thus endeavouring to make converts of 

fincere Chriftians of the Preibyterian or In:--
, dependent perfuafion, to. the religion of the 

Church of England. But it [eerns rp.lJcn 

Iii 2 mo~ 
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more probable that th~y h~v~, fG.rthe mo~ 
part, b~en actuated by mor~ jnterefi~d. m~ 
rives, and have h~d a view. to in~reafe their. 
own ir~lport~nce by aggrandi~ing th~ party t~ 
wh~ch t~ \lelon,ged; and to procu~e them, 
{elves congregatio~s, when they had Ilone, o~ 
to incr~a1e th~m) when- they had; an4, ~bove 
~ll, to re\:o!Dmend themfelve~ to the favour 
and p~tronage of the powerful bilhors iQ . 
England, by ~hop1 the buftnefs of the fociety. 
for propagating the gofpe! in foreign p.~rts. 

was carried OIl, and by whofe pleans they bad 
peen fent as miifi,oP(lries to America~ Bgt" 
whatever might be the motives which indQc~. 
th~m to -be fo diligent in their endeavours. to 
ma~e t~is. .[or! of Jnf.elytes, I am ~ confiden~ 

~hat they hav~ done a gre~t deal more harn~. 
than goa4 by it to the i~habitants of Anwrica~ 
l>y e?,citing <\mQng them ~ fpidt of difoord 
and ~nimonty and. jealOl~[y, from which they 
would otherwife have continued free. And 

.' , . ~ . , , , 

they -- have a1fo df)ne a di[ferv lee to Oreat-
- --

l3ritain i~[elf) by exciting a~ongft the non~ 
epifcopalians in America all apprehenfion that 
the Britifh government would, one day or 
other, at the folicitation of ~hefe very zealous, 

mifilonarie& 
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rniffionaries and their converts, (upPOl'ted by 
~he interd1:s of the . bi£hops that were their 

patrons in England,efiablifh epifcopacyamong 
them ~-an fl-pprehenfion which has a, manifeft 
tfmdency to weaken .their att;lchment to the 
¥,ingqom of Great-Britain and' make them 

lefs difpofedt9 continue ip dependance on it. 

l3ut~ that you may not fuppofe that I have 
fpoken ~on' hafiily and without fufficient 
grounds? of the manner in which the Engliih 
clergymen who have be~n fent into North
America as miffionaries fro.ql the Englilh fo

!=iety for propagating the gofpel in foreign 
parts~ have condu~ed themfelves in thefe pro
vinces, I beg leave ~o reqd to you a few ma-

. ferial paff'ag~s from Dr. William Douglas's 
Nl10rical and political [umma;'y qf the flrfr 

plal1ting, progreffive improvements, and pre
fent nate of ~he aritilb fettlement$·in North
Am~ri~a, which will abundantly ~onfi.rm all 
l have advanced PPOll th.~s [ubjeti. Thi& 
boo~ was written ~n' the year 1750, that is,~ 
two years after the peace of Aix la Chapdle, 

, ~mdfive year'S befQ~e the commenc~ment of 

hgfiili~ies ip the l;lte war" alld confequently 

ll.laqr 
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many years before the rife of the. prefent un": 
happy difputes between Great-Britain and thi& 
continent, which did not begin till a year or 
two after the late peace in 1763 : and it is 
generally allowed to be a very faithful and 
impartial account of the {late of thofe pro
vinces at that period. Now the author in
fotms us in vol. 2, page 119, cc that the re
" ligion-mijjionaries negletl the converJion if 

I _ 

", the Indians, and take no farther care than 
" with relation to their falaries or livings, and 
n if being jiationed in the moft opulent towns, 
" which have no more communication with the 
" lavage Indians than the city if London has." 
And, in vol. 2, p. 126, after having given us alifr 
of no lefs than 74 places in the well-fettled parts 
of the provinces of Newfoundland, Maifa
chufets-bay, New Hamplhire, Rhode-Hland, 
ConneCticut, New-York, New-Jerfey, Pen
fy 1 vania, North - Carolina, South - Carolina,
Georgia, and the Bahama iflands, he writes _ 
as follows: ( The jocietyjor propagating the 
" gofPe! in foreign parts is a very good, pious, 
" and mofl laudable dr!J1gn,' but the execution 
«( thereof in BritiJh North America is much 
~' faulted [or blamedJ.'~ 

CAllY 
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~ Any t'ndijlerent man could not avoid i ma
t gining' that by '\ propagating the gqjpel in 
" joreign parts" was ~eant " the converjion 
" if the nati-lJes o/fuchpartr;'" , as the royal 
, charters and proprietary grants of our plan
, tations enjoin the dvilizing and converjion if 
, the indians by doflrine and example. It 1·S 

C aflonijhing to hear Jome cf thefe mijJionaries, 
, and their frie11;ds, indifcreetly qffirm that this 
, was no part of the dejign, becauJe not expref.. 
, fed injirong terms in their charter. . Kz'ng 
, William, the granter if the charter, cannot 
, be fuPpofed to have meant that the expu/jion, 
, or elbowing out, offober, orthodox dtffinters, 
, was the prindpal intention thereof; though 
, t't is at prefent their chig praClice, there not 
, being one mijjionary . (the Albany and Mohawk 
, miJIionaries excepted,) that takes the leafl no
e ti~e 0/ the Indians. 'I'hefociety, being fin
e jible 0/ this neglell have in their late)! mijjion, 
~ (that of Mr, Price for Hopkinton, about 30 
, miles inland jrom Bojion,) i12j/ru8ed their 
, mijJlonary to endeavour tbe propagat:·on oj the 
C Ch..rzjJian religion among' the ,neighbouring 
~ Indians. 

The true and 
original de. 
fign of the in
ftitutian of the 
Englilh facie. 
ty for prOpa
gating the 
gafpel. 
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c ifbe pi-aelice of the preftnt mijJiondries if 

, to obtain· a milJi&n to o14r m~jJ civilized and 
( richeJl towns, where there tire no Indians, no 
C want oj an orthodox chfijlia1i mz'nijlry, and 
, 110 Roman-Catholicks; which are the three 
c ptincfpal intelztions if their m£jJion. They 
, flem abfurdly to value themfelvei upon the di •. 
f ver!ion (I do not .fay, perverjion) if the. 
k Pre/byterians and Congreg'!tt"07z'ClHjts. All 
, men have it laudable veneration for th!? reii'. 
e gion if' their ~nce/tors; and the prejudices if 
, education are hardly to be overcome. ' Whj 
, thm jhoitld a perfon who peaceably f~llows the 
C orthodox, allowed, ~r to/r:rated, way qf hii 
« forgathers, be ovcr-per(uaded to telinPjuijh ii; 
, th~ilgh bl an interceding wavering [that is; by 

41: the uncertain flate of mind that intervenes 
c between the beginning to abandon an old 
, fet of religious opinions and the final adop.; 
, tion of new ones,] there is danger that the 
( man li1ay be rn;erftt and /ink into ilzjidelity? 
.' '[he mijJionaries feem to value thenife/vfs mort 
iI upon thz's than upon the c01lverjion if a Heathen 
, to our civil, national interejt; and to Chriftia.:. 
, nity; or than upon the riformati01z of a Roman. 
~ Catholick, (which is inuch tu)anted in Mary-

~ land;) 



[ 433 ] 

eland;) or the prefervation of the deJcendants 
( of 13ritijh anceflors from. running into hifi
, delity ~ of which there is much:, danger in 
( Nortb .. Carolz"na. 

, In the charter of the :faid flc/ety it £s 
( foU, that in feveral qf the colonies and fac
e taries beyond the flas the provijton for the 

C maintenance of orthodox mimfters is very 
, mean, and that hz many others there is no 
, provijion at all made for this purpofe ; and 
, that ,therefore the fldety £s dtablijhed fir thlJ 
, management of ruch char'ities as jhall be re
, cdvedfor thz·s ufl. Yet it fa happens that 

c the miilionaries oj the fidety are not flation
e ed 'in focb poor out-lying towns as are de

'flribed in the above manner in the charter, 
( but in the mofl opulent, beft-dvilized, and 

c chrifiim:z, towns if the provinces; that is, 
e in all the metropolis-tow7ZS if the colo~ies, 

. C and other rich and j10urijhing tOW7ZS in the 
( fame, that are welt able tofupport, and do 
• in faCl Jupport) orthodox mhzijters. 

, In all our colonies, (Rbode-ljland ex
,e cepted,) [that is', I fuppofe the author 
, means, in all the colonies of New-England, 

VOL: II. Kkk except 
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~ except Rhode-Wand, not in all the colonies 
( of North-America] there is a pa7"cchial pro-· 

e viJion for an orthodox goJpel-mil'iijiry; 'illfo-
e much that Dr. Bray (who l·S a zealous 1'0-

c moter if the [odety for propagating the gor

e pel,) has declared that in the colonies 0/ M.af
( fachufets Bay and COJZJzeClicut there was no 

e need at aflof mijJionaries. 

( In the latter years if queen Ann's admini

(flration, (as I conjeCiurc,) the deJign of this 

, charity was perverted from its original de

c jign, (which was to ccnvet:t the heathens to 
e chrzjJianity, to preferve a jen/e 0/ religion 

e amongfi the inhabitants if our diflant planta

e tions, and to prevent the growth of popery,) 

C to a deJign oj withdrawing the tolerated, fo
e ber, religious diffinters, or non-epz/copaliam, 

C from their jevef'al pezfua./iolZS to a conformity 

c with the then higb-church opinions; as a 1Jta

, nuduClion to popery, aJld the introduClion oj 
C a Fopijh Pretender to the Crown. But, as, 

, by the happy jitccdJion if the prefent Proteflant 

e family to the Crown, all hopes rif this kind 

e are vanijhed, it -is £7z vain, and will an/wer 

, no end, jor any party of men to joment divi-

, jion.s 
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( flom among goodChriflians. I have a very 
~ great regard for all good minijlers if the 
( Chriflian goJPel, and have no private, or 
c particular, reJentment againfl any mi/Jionary: 
, but, as an impartial hijl~rian, 1 could not 
, avoid relating matters of fael jor,the illfor~ 
, mation of perfons concerned, who, by reafon 
( of diJltince and other bzljinejS, cannot be other
$ 'reije informed. 

( In the charter of the flcitty the propaga
C tion of the partiqt!ar religion of the Church Of 

K England is not jnentioned : th~' exprefJzcJ?lS ufed 
, in it are general, as, "An orthodox clergy," 
~( - the propagation of th~ Chn/iian rfligi(m, 
q or gcfpel,. in foreign parts." ''Therefore 
, miflionariesought to be men of moderation, 
'~ that" is, if generClJ charity cmd benevolence; 
~ more .ifpecic4ly if 'loe conjider that many dij:' 
, fcll~ers have contributed to this cbarit)" and 
Care '1oorthy members of tpe Jociety. Fiery 
, zealots are dt:trimeJJtal to the defign 0/ the 
~ jOciety. 

, By grqfs imp);'itf.·012S upon this worthy and 
~ /audtztle flciety thez'r daritJ cn.! cbrijlian 

Kkk ~ bene-
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" benevolence is egregioz!fly perverted.' I }hall 

NegleB:ofthe C mention a jew inJlances. Fip, In the large 
miffionaries 
withrefpeB:to ' and not-wel1-civiNzed province of North. 
the province 'Carolt"na, that countr11 beinrr poor and un .. 
of North Ca- ./ 0 

IrOlina. C healthful, mijJionaries were not fond if be-
e ing fent thither; though for many years 

c they had no gofpel-mimJler if aliy denomi .. 
C nation among/l them, and did degenerate 
, apace towards heathenifm. 'I'he neg/ea of 
C reNgion had been. carried fi far in thi$ 
~ province if late years, that great ?Jumpers 

C if the inha~itallts of it had never been e"Jm 
C baptized: infomuch that fome 100Je clergy .. 
( men of the neighbouring province 0/ Virgi-
~ nia have, at times, by way of froNek, made 
C a tour in it and chrijlened people if all ages 
, at a certain prt"te a-head, and have male 
C a prqfitable trip of it, as they exprejJed it. 
, And Mr. Hall, who was lately appointed 
C milJionary for the north-dijlriC! of Nortb
e CaroNna, writes that in the year ). 7 49~ 
, he baptized no fewer tban 1282 perfons. 
C And Mr. Moir, of the Iouth-dij/ria oj 
C that province, informs us (in his abflraB 

C for 1749, page 48,) that he cannot girt;}f 
~ an exaC! account of all tf.;e perfons he hath-

: b(lp,--
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~ baptIzed in his jour?2ies, for want of 0 

(; perfrJn to count them, but that he thinks 

(; t~ey helVe jomett'mflS amounted to more than 

, 100 perfins i'1 one day. :fhefe two mijJion

, art'es were, with fome d~!ftcultJ, obtained 
, by the jollic;;tatt'ol1 of the prefent governoZtr 

, tf North-Caro/jno-, who wrote word to the 

• joci"ety, q That the people of his govern
~c ment had no mt'nt'/lers, or teachers, of any 

" denomt'nadon, and that, unlefs lome care 
~, was taken to prevent it, the <very footfteps 
c, oj religion rzvould in a jhort time be rzoorll 

~, out there." 'ret, while this pro1Jince of 

, North-Caroli11a was thus deftitute of reli

c, gious initr tlcliol1, the 1.veil-ci'vilized and 

'chrijtt'anized c()lo12ies of Nerzv-England were 
, crowded with n:ijjio71{lries. It is only if 
C very late years thqt I'WO mijjiOll(2ries, and 

~ no inore, namely, the aforefaid Mr. Mot"r 

~ qnd Mr. Hall, have been fent to North
, Ca~roHna; the fflrmer to itiner{lte on the 

, fouth )ide 0/ {he Nett[e river, the other ort 

~ the tlorth fide of th?ll ri'1.Jer. 

, Secondly, O'{le claufe in the foeiety's char

·f terdirelJs tbat miJjion~1ries foal! be fint i;;/o 
, jorcigi:; 
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, foreign parts cc jor the inftruClion of thofo 

ce. 'who are in danger of being per'lJerted by 

" Romifo priefts and Jefuits' to their [uper. 
<C /tition." 'Now this is by no means the 

( caJe in the colonies of New-England, though 
c that is the part of America which is the 

e moft cro'wded 'with theft mijjionaries. Ma-
c ryland is the only colony on the continent of 
c North-America tbat is ajJeaed with popery: 

, and tbere the parochial millijters feem not 

c to endeavour to cOlZVC'rt, or reform, the peo
e pie if that religion. [The miffionaries of 
, the fociety might therefore be u[eful in that 

, province, yet few of them have been rent 

'tnere.] So t~atthe papifts, or dijloyal, are 
( t-ndulged or overlooked; al;d one would be 
, apt to imagine tl ... 1t the principal d¢gn qf 
C the Jociety bad been to pervert from their 
, antient opinions in religion tbe loyal pro

e teftants who d/jpnt jrom the Church oj 
C England, feeing tbat the mijJionaries with 
, the large/! Jalaries are generally ftationed 
e in the very loyalcjt, the be/t-C£'vilized, and 
c mofl opulcllt t07VllS of the colollies, which are 

, 7e'el! aNe to /up/Jort, and in j aa do ftflJici
, enth' Jup/ort, a Irotejiant, ortlodox,·goipel .. 

mimiry. 
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c miniflry; I jhall only t'nfiance in the town of 
« Bojlo}Z, the place if my re!idence, the metro
e poNs ~l all the Britijh American colonies. In 
, Bo/lon there are many congregations 0/ fober, 
, good, orthodox Chrzjiians, of feveral denomi
e nations; particularly two congregations if 
, the Church qj England; the reCfors of which 
, are very good men, and well mat";ztained by 
C their rejpecHve congregatt'ons; and bejides 
( thtje, there is another 17linijler oj the Church 
, if' England, called the ling's chapla:';z, with 
, a falary of I 001. flerling per annum from 
e Great-Britain: and a /uperb, coJlly church, 
e equal to many cathedrals, is now bl~ildillg by , 
e the members 0/ the Church if' England. ret, 
, notwith/landingthefe circumflances, this mofl 
, exci!llent and laudable charity £s mifapp!ied 
e by jlationing here z"7z Eo/1M a fi!perfiuous ml/-
e .jionary at the cbarge of 701. jterling per an-
e num, bejides the allowance from his congre-
e galion. While Jztch tbings are done, tbe fo-
e dety may well complain of their funds briNg 
( inJidfident: but, If the number if'mfff!ona-
e ries was leflened, and they s.oere jtaticnedin 
, proper places, tbere 'lvr;u/d be JIO reaflm for 
~ this complat!]t. 'IiJis ~oould ~e agreeable to 

, the 

Inl'tance in the 
town of Bo[. 
ton •. 
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( the original dejign of tbe jociety, which 1J 

, concifely expr~Jjed by the bi}hop of Saint Da
C vid's in his fermon bifore the flciety -in Fe .. 

, bruary, 1749-50, in th~fe words: "An op .. 
" portunity [of extending the Chri!l:ian re
" ligion] h prif!nted both among the plain and 

" jimple Indians~ and among the unhappy Negro 
"flaves. An utter exti718ion if chrijiianitJ 

" (meaning in North Carolina,) was no ab. 
"ford, or grolmdlefi, apprehenjion." '.But 
, Jo far are the prejent mijfionaries of the /0;. 
, dety from follou/t'ng this original de./ign, 

, that, in the accounts which they annually 

, tranlmit to the /ociety oj their proceedt'ngs, 

, they generally mmtio1Z only the numbers 0/ 
, perflns that have been baptized by them and 

, admitted to the Lord's Sl{pper, but Jay no

, thing of the Indians that have been converted. 

, by them, or the Roman-Cathclicks that have 

, been brought over to the Prote{tmzt religion, 

, or the methodifts, or e7Zthujicljis, that have 

C been reduced to a Jober mind, and the Nke j
, as if tbele things were no part of the de./igiZ 

~ if thet'r 1llijJion. Their chief care feems t~ 

, be to get a good, ea!y, living, and to flir up 
"' flrifes and d~lfenjions among//; tbofe who are not 

, members 
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tmembers of thdr church, and to withdraw 
I the wilder part if 'our young people from the 
'Qrthodox, _ tolerated, way of worjhip if their 
". anceftors to One that is lefi rigorous; which 
, often produces divijions and dijaJleClions in 
I families. And flmetimes it has happened, 
( upon the deceaJe if a congregationalijl miizi-' 
( jter, aid the eleClion 0/ a new one to jitpply 
, his place, that lome if the members if the con-
e grega/ion have not concurred with the others 
, in their -new choice, and thereupon i"n rifent:.. 
, ment, and, perhaps, by the advice of a mijJi'-
, anar], have gone over to the Church of Eng-
, land. 

.' r 'l'he colony if ConneClicut t"s fmaller than 
',many others qf the Britijh colonies, but is the 
, mofl prudent and induflrt"ous colony oj them all. 
',[,here are nO wafle lands remaining in it; 
, and t"t is properly Jupplied 'with orthodox mi
( ntjlers of the gofPel, who are both well qua
e, lifted to exercife thez"r jzmCliom, and well 
, paid for d(}ing foe . It therifore has no need 
'" if any milJionaries. Yet; from the mijrepre
e fentations whichbave been made of ~·ts condi
e tion to the faid fociety jor propagating the 

VOL. II. L 1 L gofpe! 
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, goJpel in firei'gn parts, this colony is croud .. 
, ed with a greater number of tnilJionaries, in 
, proportt'on to its extent, than any rJtherfo-
c lony in North~America. And (what is moft 
C mUzt./l and hard upon them,) the governmenl 
'if it has been acczijed (in the lafl abfirllct 
c that has been publijhed by the fldetyof the 
, proceedings if their mijJionaries,) of i~zdulg-
, ing a perfecuting .fpirit, becatife three or 
, four mean perfons have bem prifeatted therr 
, according to Jaw jor not pa)·ing their town-
C jhip-rates, in 'lR)hich might, probably, have 
, been included the£r proportion towards the 
C jupporting of a goJPel-17liniflry, as endowed 
, by a legal town-meeting. This har been 
, made the ground of a charge of perfecution. 
, But {o. far are the people oj New-England, 
, at prefent, from being governed by a per
c jecuting fpirit, that in the provinces of 
, MaJlachufets Bay and COJZJZeClicut, upon a 
, reprefentatio7Z made upon this .Jubjea and 
, tran[mitted to England, there have been 
, aas of aJ!embly made, by which it has been 
& enaaed, ":rhat altruch as prifeJ!ed them .. 
" felves to be members if the Church of Eng
~.' land jhould be entirelyexcujed from p,!ying 
. . 
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" tUlJ t(1,:f.es tQwards the /ettlement if any 
" mi~i.fter, or building of any. meeting ... hou/e, 
" and that the taxes of /uch perfom jhrmid be 
" pa.id to their Church~oj-England mimfier." 
, And by jimilar a[fs of ajfembly paJfod in the 
'years 1728 and 1729, Anabaptifls and
, !f<.yakers af'e exempted from paying any 
, thing to, the pari/h, or townjhi,p, mini./iry, 
, Sr;, far are the people qf ConrteCficut from, 
, being oj a perjecuting Jpirit; and fo ill., 
~ grounded are the a/perjions that haw beeii 
, thrown out againfl them on that account l' 

, , 

From thefe pafTages * of Dr. Douglas's book 
you may perceive that the account I gave you 
above of the t(:mper and conduct of thefe 

,miffionaries of the Engliih [ociety for propa

l:?ating the gofpe! was not ill founded. 

FRENGHMAN. 

l do indeed perceive it plainly: for thefe 
pa[ages. from Dr. Poughl,s more than mak,e 

, :0; In the pa:(1ages here cited from Dr. Douglas's 
Su,mrnary I have talr.clil the liberty to correct a few gram
matical errors and other inaq:ura'cies of expreffioll. but 
wlthout the fmaJlefJ: variation of the (eore;, as thote who, 
win lake the pains of comparing them with his book 
will eafily perceive. 

LII 2 out 
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out your aiTertions. But what I moil: admi~' 
of all that you have read to me from that 
author, is the great candour and moderatioq 

of the two New-England colopies of Maffa~ 
, chufets Bay and ConneCticut~ with refpect: tq 

thofe inhabitants amongil, them who diffint 
from their eftablHhed mode of wodhip, aml 
are either Anabaptifis or ~kers, or mem~ 

'The govern. ,bers of the Church of England. To exell1pt 
m~~~~, ' 
neClicut and thefe diifenters from making the common pay~ 
Maffachufets r h· f h ., fl' f' 
Bay have ments lOr t e !1lamtenance 0 t e mmilLers 0 

more than to- the congregational church, (which is there 
lerated the ' 
Church of the religion efrabliihed by law), aqd fqrthe 
England in ' • f h b ·ld· n d· h r. j 
thofe provin- repaIrS 0 t e Ulmg~ ereue In t e leVera+ 
ces. pari~es for publick wodhip ~ .anq to require 

them to make thofe payments to tpeir ow~ 
minifrers, and for the (upport of their owq 
peculiar modes of worihip; is lomething more 
than tolerating them: - it is giVing them ~ 
a kind of co-eflablijhment in commoq with 

The true no- their own church. For toleration, according 
tion of tolera-
tion: ' , t9 my conception of its meaning, implies nQ 

more thaq' a permifiiop to people V!{h() differ 

from th~ efrabliihed religion in any country~ 
to affemple together in places of 'their own 

building, <?r prqcunng, to worillip God in 

their ! ,. 
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their. Gwn manner, by the affifiance, or mi .. 
nifiry, of minifi:ers of their own chufing, 
and who are paid by their own voluntary 
donations, or contributions. It does not [eern 
to require, as a nece{fary ingredient of it, an 
~xetnption from the ordinary contributions 
paid by the other inhabit~nts, by virtue of the 
publick ordinances of the country, towards 
the fupport of the publick religion efi:abliihed 
in it, any more than ~rom thofe paid by the 
fame authority, towards the maintenance of 
the publick roads, or bridges, or fortrefTes, 
or other publick buildings of the country, or 
towards the mainteqance of the judges and 
other per[ons conc~rned in the adminiftration 
of publickjufiice in it, or any other publick 
infiitution which the ltlajority of the people 
have thought fit to efiabliih in it. Such an 
exemption from the contributions made by 
the other inhabitants of thofe two provinces 
to the maintenance qf the publick religion 
and mode of worihip efiabliilied in 'them, is 
therefore an indulgence beyond mere toiera-

. tion. And the law which, you fay, has been 
pafTed in thore provinces to compel the mem

~ers ~f the Churcl~ of England in every dif
tria 

It does not re. 
quire an ex
emption from 
the ordinary 
contributions 
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fupport of the 
efiablifhed re
ligion of the 
country. 



Great thank~ 
are due -to the 
governments 
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cut and Mar ... 
fachu!ets Bay 
by the mem
bers of tht< 
Church of 
England. 

tria of them to pay thore contributions to-their 
own epifcopal minifl:er, infi:ead of the efia~ 

bliihed congregationalifi minifier, goes ana .. 
ther fiep further, in favour of the Church OJ 
England, than even that indulgence, and gives 
that church an ejfaMijhmmt in thofe provinces, 
in common with the congregati~nal mode of 
wodhip Whi.::h is followed by the majority ~f 
the inhabitants of them. The members, of 
the Church of England ought therefore to be 
full of gratitud~ to the anemblies of thofe 

two provinces of ConneCticut Cl,od MaffachU .. 
fets Bay for their l.::ncommonIy kind treatment 
of the per[ons of their perfuafion, and more 
efpeciallyof their clergy, (who by this means 
get a l~gal maintenance in thofe provinces,) 
infiead ofc:omplaining that they are perfecll'
ted by them. But the pride of forne reli .. 

I gionifts is [0 great that they are apt to codi .. 

der themfelves as per[ecuted when they are 
only refhained from pertecuting people of 
other perfuallons. And this [eems to have 
been the cafe in [orne degree with thofe mem .. 

bers of the Church of England who, you tell 
me, have complained of the perlecution of 
their brethr~n i~ ConneCticut and M<\{fach"", 
fets B~y, 

E NG~ 
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ENGLISHMAN. 

I agree with you intire1y in your notion of 

'toleration. It is £imply a pernzijJion by law 
'to thofe inhabitants of a country who differ 

in their religious opinions from the majority 
of the people, to aliembk together in places 
of their own procuring, and therein to WOf-

!hip the Supreme Being in the manner they 
moftapprove, by the affifia-nce of minifters 

of their Own chufing, and whom they main-
tain, or reward for their fervices, in the man-

T~.oe true no· 
tion of 'lole. 
ratiOlt. 

ner they think fit; but nbt with an exemp- It implies no 

tion from the ordinary contributions dlabli{h- fuch exemp-tion as is a-

edby law to the maintenance of the 'publick bove-menti~ 
oned. 

religion. And this is the only fen[e in which It is alwa-ys 

the members of the Church of England un- ured in this 
lenfe in Eng-

derfland the word toleration, when they apply _ land, when 

it to the Prdbyterians and other Protefiant ~~~!i~/~h~he 
di1fenters in England; who -are all oblibr:red to Protefiant dir. 

pay their tythes and other church-dues to the 
epifcopal miniflers of their refpeCtive pariilies, 

tlotwithflanding they receive no advantage 

from them, and have never dared, or pre

fumed, to aik of fhe Brltiih parliament {uch 

an additiLinal indulgence as that which has 
been 

{enters there. 
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been granted to the members of the Church 
of England; by the generous and liberal af .. 
femblies 6f the province of Maifachufets Bay 
and Connecticut, of being exempted from 
the payment of tythes and other chmch-dues 
to the epifcopal minifiers of their refpeCtiv~ 

parilhes, upon condition that they thall pay 
them to the diifenting minifl:ers of their own 

tolerated congregations. Such a reque!1: has 
never yet been made, and, I believe, never 
fo much as intended, or propofed, to be made, 
to the Britilh parliament by the Prote!1:ant 

diffenters in England: and; if it .had been 
made, it is next to certain that it would have 
been highly refented by the bilhops and cler .. 
gy of the efiablilhed church, and by great 

, numbers of the lay members of it, as a bold 
and feditious attempt to undermine the Church 
of England, and would have been rejected. 
with high difdain by both houfes of parlia
ment; and perhaps it might even have en
dangered, the continuance of that umple and 

naked toleration which has been enjoyed by 
the ~akers and fame others of the Pro
tefiant diifenters from the time of the great 

Revolution, in r 689, to the prefent time, by 
virtue 

• f 
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virtue of an act of parl~arnent patred foon 
after that happy event, and called the At} of 
Tolerati'on. So far· are the members of the 
Church of England in Great-Britain from 
equalling the Congregationalifts of Maifachu
lets Bay and ConneCticut in the extent and 

liberality of their principles of toleration to
wards perfons who diifent from them in ~e

ligion l 

FRENCHMAN. 

Sit:ic~ thefe are the notions of toleration 
that prevail in England, it is really aftonifh .. 
ing that any members of the Church of Eng
land ihould have had the aifurance to com
plain of the people of ConneCticut in the 

manner Dr. Douglas mentions, as guilty of 
pei-fecution, when in truth their candua has 

. been of a direct contrary tendency.-But I 

obferved; as you were fpeaking juil: now of 
the aC1: of toleration in England, you expref
fed yourfelf with forne degree of caution 
concerning the Protdl:ant d~entet's who were 
intitled to the benefit of it; - as if it did not 

extend to all Chriflians and Proteflants who 

diffent from the Church of England, but 

VOL. II. M m m only 
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only to Q£akets and fome other forts of Pro:'; 

teftant difi'enters who were more favoute'd 

than the rea. Pray, is that the cafe in Eng.:. 
land ?-·-If it is, I mufi needs be furprized,at 

it, becau[e I have always heard that England 

was a very free country with refpeCl: to reli

gious matters, and afforded a mof! ample to
leration to all [eas of Chrifiians, except us 
Roman-Catholicks, who, I know, have long 

been confidered as enemies to the civil go-
I vernment of England and the fuccefiion of 

the Crown in the prefent royal family, arid 

have been kept under aifcouragements on 

that account. Whether the're have been j~fi 
grounds for thefe jealouGes and difcourage

ments of our feet, 1 ihall not now inquire.' 

Eut I had imagined that all other feas of re

ligion what[oever, and more dpecially all the 

Protefiant difftnters in England, (who have, 

always, as r have been informed, been the 

mofi fieadily attached to the Proteihnt [ue

ceilion of the Crown in the houfe of Hano

ver of any of the parties in England,) had 

enjoyed a legal toleration there. And yet 

your cautious expreilion upon the toleration

act makes me begin to doubt whether I have 

not 
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not been· mill:aken in this matter. I beg 

therefore, if I have, that you would fet me 

right. 

ENGLIS.HMAN. 

Indeed, my friend, you have been very 

muchmill:aken. The toleration allowed by 
law in England to di(fenters from the e(1:a

blilhed c~urch is very far from being fo ex
tenfive as, you have been led to imagine. 

For, in truth,. it extends to but a few of the 
prefent fet of Protell:ant di(fenters, to wit, 

to thofe only who are willing to fubfcribe 
all the thirty-nine articles of faith of the 

Church of England, except three and a half, 
which are fpecified in the aCt of toleration; 
which is a condition that the majority of the 

prefent fet of diffenters from the Church of 

England make a fcrqple of complying with, 
though it was not. objeCted to by the diffenters 
of king William's time, when that aCt was 

paff~d. The majority, therefore, of the pre; ... 
Cent fet of Protefiant diifenters receive no be .. 

nefit from this ftatute, but continue expofed 

to the penalties Qf divers very revere a¢ls of 

.parliament, ·which were pafTed In the reigns 

Mill m 2 9f 
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,of queen Elizabeth and king_CharIesthe Se~ 
cond, in times of violent party-rag~,. and hav~ 

never been repealed. This was thought by many 
people an uneafy and an unworthy iituatioQ 

for Proteftant diffenters (the moil: faithful 

fubjtCl:s in the kingclQll), and ,the Inoft uni

formly and ~::aloui1 y attached to the iProteftam 
fu(eiTIon) to oGnrinue in, notwithfianding 
thofe pedeeuting aCl:s had not fOf many years 

pa,a been put in execution againfi: them: be .. 
,caufe a change ll1 the ~emper of miniflers of 
Rate to the~r diradvantage, or even the malice 

or avarice of individuals, might at any time 

make them 1u[f,er the whole weight of tho[~ 

oppreffi ve penalties. To remove theref<ofo 

the poffibility of fuch ill treatment of fo wor

thy a part of the community, and to give 

them a IllOre permanent fecurity agalnft per'! 

fe~ution, a motion was made, about four years 
ago, in the Britiih Houfe of Commons, to 

extend the benefit of the toleration-act,above~ 

mentioned to all forts of Protefiant diifenterSa 

as well as to thofe who would [ubfcribe the 

aforefaidarticles of the ChllfCh of Eng .. 

land, upon cond,ition only th4t, infread of 

fubfcribin& th.:;fe anides~ they {ho,ulid-make 

~ de"!' 
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a declaration that they were Chril1ian$ and 

protetlants, and that theyacknowlt:dged 

th.efcriptur~s of the Old and New Tdbment 

to contain a revelation of the mind and will 

pf God, and that they received and adopt~d 
the fame as the rule of their faith ~nd prac.
tice. Thefe, I think, were neady the words 

of the propofecldeclaration; which feerns to 

been a$ good a teft, or mark, of a true 
Chriftianupon the general principles of Pro .. 
tefiants (which acknowledge the Bible only 
to be the foundation of true rel~gion, without 

~ny mixture .of any fubfequent human autho. 
'rity,) as can well he iUl~gined, and lhould 

~herefore, O,ne . might have -expected, in there 
pays of frJ;:e inquiry and liberality of fenti. 
ment, have beep allowed to be fufflcient, ill 
{o free a ~ol.lntry as England, to intide the 

perfon$ who would make it, to the benefit 
of the .a.forefaid act e,f toleration. And fO i 

it (eetns, a roajority of ~he Britiih. Houfe of 
COrnmon~ efieemed it; for they perrnitt«l a, 

hill to be broJ.lght into their ho~{e for extend

jng the benefit of the [aid toleration-ad to 
(ueh dilfenters as would make this dedara-,. 

tipn ~an~? whe~ {uch ~ bill was accordingly 
prought 
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brought in, they pafTed it without much dif
ficulty. But the bilbops were ofa different 

opinion: and, by means of their oppofition 

to it in the Houfe of Lords, the bill was re

jected by that hoMe. And, upon a renewal 

of the fame attempt in another feffion of par

liament, the event was the fame as before: 

the bill prefented to the Houfe of Commons 

in favour of the Protefiant di{fenters was again 

pa{fed by that houfe, and with a greater ma

jority than bet ore, but was thrown out, by 
means of the bilbops, in the Houfe of Lords. 

So that the majority of the prefent fet of 

Proteflant diffenters in England, to wit, all 

thofe who make a fcruple of fubfcribing 

thirty-five articles and a half out of the afore. 

[aid thirty-nine articles of faith of the Church 

of England, are at. this day out of. the pro

tection of the law, and liable to the revere 

penalties of queen Elizabeth's and king Charles 

the Second's ftatutes againft their predeceifors. 

They, however, enjoy a, degree of temporary 

quiet and fecurity in the exercife of their 

modes of divine worlhip, by connivance, 

which is almoft as compleat as ,if they had 

~n expre[s tokration by law.i it being ul1iver .. 

{aUy 
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fally allowed by all forts of people in Eng
la~d,-even by the biiliops who refufed to 
give them a legal, toleration,-that it would 
be fcandaloufiy unjuft and oppreffiv:e to put 
the' laws againft them in execution. But 
this only makes the expediency and jufl:ice 
of giving them a legal toleration the more 
manifeft; agreeably to what was very can
didly and honourably declared, upon the oc
pfion of one of the,aforefaid bills in parlia
ment for that purpofe, by a noble lord in a 
high office about the king; I mean, earl 
Talbot, the lord fie ward of his majefl:y's 
houiliold :' who told the diiTenting minifl:ers 
that waited on him to requeft his vote and 

affifl:ance in their behalf, " that he certainly 
" ihould give his vote for protecting them 
" againft the penalties of thofe laws, as he 
" could not conceive either. the jufl:ice or 
(( wifdom of permitting laws' to continue in 
" force againft them', which all mankind 
" confeiTed it would be infamous to carry 
" into execution."-This is the beft account 
1 can give you of the 'degre>e of religious 
liberty enjoyed by the Protefl:ant diiTenters in 
England at this day; which, you fee, is con
fiderably ihort of what you had fuppofed it. 

FRENCH-
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FRENC'H,MAN. 

it is indeed very greatly thart' of it; atid 
it does nat do much honour tathe candour 

and liberality of fentiment of the govern,il1g 

part bf the Engiiili nation, though the' tem

per, and rnildnefs, and ,generofity; of indl~ 

viduals feerns to foften the harf'hnefs of their 
narrow and oppreffive laws. But while things 

remain in this {tate in England, it is hut j\1[ .. 

flee to acknowledge that New-England bears 

away from Great-Britain the palm of religi. 

ous cancloar and toleration, though many 
people, (from their ignorance, I prefume,of 

the prefent laws and temper of the provin~es 

of New-England,) are apt to fuppo(e the 

conttary. And, furely, after thus refuling a 
legal toleration 'to the Proteihnt diffenters in 

England, it by no means becomes the biiliops 

of the Church of England,. or any of their 

clergy, who follow and adopt their fenti .. 

ments, to complain of the perfecutron of the 

members o~ their church in New-EnglandJ 

as, Dr. Douglas tells us, was done by fome, 

of the miffionaries of the Engliili fociety for 

propagating ~he gofpe! in the year 1749' But 
I noW 
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I noW fee plainly what fort of people thofe 
nliffionaries are, and with what view they go 
to North-America, and with what kind of 
religious fpirit they are animated. 

ENGLISHMAN. 

That the views and conduCt of thofe miC
fionaries are fuch as Dr. Douglas has de
fcribed them, is but too well kn;wn to all 
perions who have lived in, or are acquainted 
with the fiate of, the Englifh colonies in 
North-America: [0 that it is hardly necdfary 
to bring proofs of fo notorious a truth. How
ever, I will jun: mention one more authority 
in [upport of it, which every body mufl: al
low to be a weighty one. It is that of I\lr. 
William Smith, the learned and eminent 
lawyer of New-York, whofe hi!1ory of that 
province I have already had occafion to cite 
in the former part of our converfation. In 
the 4th chapter of that valuable binary, to
wards the end, this gentleman expreffes him
[elfin there words: " One of tbe kilt's in-

, - -.' :,ox....., 

H jlrziCJions to our gO"Jernours, ·recommiiz"ds the 
H inveJligation of means jorthe c071verjion if 
" Negroes and Indians. An attention to both, 

'y OL. n. N n n " efpecially 
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cc ~fpecialiy the lat~er, has been top Httle re. -
,c garded. !f the miJIionariesoJ the Englifo 
" Jodety for propagating the goJPel, i/?flead of 
" being Jeated in opulent -chrijHanizedtowns,· 
" had been fent out to preach am_ong theIavages, 
" unJPeakable poNtical advantages would h~'Ue 
" flowed from jucb a falutary meafure." 

This author further tells us, in the [arne 
chapter of his hifl:ory, that ' theft epifcoJ,~1 
, mijJionar~'es, to enlarge the IPhere of their 
, flctt/ar bzijimfs, attempted, not matzy years 
'ago, by a petido1t to the late governour 
, Clt'nton,,to mgrojs the privilege of jOlemnizi12g 
, all marriages : upon which a great c[amour 
, mlued, and the attempt proved abortive. 
, Bifore that time, fays he, the ceremony [of 
, marriage] was performed [not only by an 
, Protefiant minifters of the gofpel, but] 
, even by jujHces of the peace; and the judges 
, qf the courts of law have determined juch . 
, marriages to be legal._ The governour's li
e cences now run, " To all Protefiant mini
cc fiers of the gofpe!." C Whether the juJlices 
~ aCl ftill, when the bans are publijhed in our 
'churches, (which is c1fflomary only in the 

~ marriages 
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c marriages if the poor) 1 have not been in
c formed.' By this paffage it appears that the 

epifcopal clergy in the province of N ew-York 

claim a kind of fuperiority over· the other 

Protefi~nt minifiers, as if they were dlablijhed 
in the province, and the others only tolerated; 

a pretenGon that has given great difgufi there 

to the Protefiants of other feC1:s. Indeed 

Mr. Smith exprefsly fays in another paffage, 

, that theEptjc()palians in that province jome- The Epifco •. 
palians in the 

, times pretend that the eccleJiaflical dlablijh,.. province ot 

, men! in EnfTland extends there; but, he adds, New-York 
c::> pretend that 

, that the whole body of the d:jJenters are averfe the Church of 
England is e. 

, to the doccrine.' And then he gives his fiablifhed in 

readers a long oecaGonal paper, whieh had _ that province. 

been publiihed at New-York, in September, 

1753, under the title of 'lbe Independent Re-
jieccor, in which, according to the title of it, 

the arguments in fupport 0/ the eflabliflment if 
the Church if /Englalld in that prov.nce are 
impartially conjidered and rejuted. 1 refer 
you for thofe argum.ents and the an[wers to 

them, to that paper itfelf, which feems to be 

full of good fen[e: and I rnent~on it on the 

_ prefent occaGon only to i11CW that the views 

~nd pretenfions of the epifcopal miHiQnaries iq 

N p n ? thflt 
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that province (whether well or ill founded, 
in point of law;) have been fuca as to excite 
the jealoufy, and alarm the fear~~ of th~ otB~r 
[eCts of Protefiants in the province; to 
whom, in point of number, they bear a very 
[mall proportion~ being, as Mr. Smith in .. 
forms us, fewer than one-fifteenth part of 
them. ,Now furely, good policy will n~ver 
permit the minifters of flate in England to 
difgufi 15 parts out of 16 of the whole pllO

pIe of a very loyal and affeCtionate province 
(for fuch the province of New-York has al; 
ways been efieemed till the prefent urihappYJ 
difputes with Great-Britain, which feem to 
h;lVe united the whole continent of Americ~ 
againfi: her ;) in order to gratify the prejudiC:\'ia' 
of the remaining 16th part. 

There is one more paffage in this l'cfpe8;", 
ableauthQr, which I am flJre you will PQ 
glad to hear, as it gives a lively reprefenta .. 
tion of the fentiments of the majority of th~ 
people of the province of N ew-Y or~ lIpon 
this fubjeCt. h is in thefe words; " rhe 
,~ body if the people {lre jor an equal, univer:~ 

-H fal, tolerptiol1 of proteJlP1?!f, p1Zd are utterly 
~( arperj 
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" avePje to any kind of ecclefiaft-ical o/Iahlifo
~, menl . . :the dlffinte~s, th.ough ftarlefs of 
~c each other, ar~ all jealous of the epiJcopal 
" party, heing 'apprehe1!five that the c{)unte
.' nance they may have from home will foment 
H a lull for ·dominion, and ena.ble them, in 
~, procefs of til1Z~, to fuPJugqt~ and ~pprdi their 
"fellow-fubjeCls. 'I'he violent meafores of fim~ 
(C if our governours hl7w given an alarm to 
U their fear;, And, 'If ever t;l11y'other gentk~ 
tc man, wf?o way be hon~u.red with th~ chid' 
Ie co;ml11(fnd if the pror.;ince, flq,/t begin tf! di
ce vert himfe!f by retrmchirzg the privilege$ qn4 
~c immunities they now enjoy, tbecoifl,d1,r;1J of 
" the province will be the u1Z£lvai4tJb/e confe
" qu,enceof hi$ folly. P91;, thoug/J his m,ajejly 
~e has no ((tlper fubjeCls ~pon wbrfe IOYf!/ty his 
H majeJiy c~n mpre .firmly depen4, Jet t{12. abhQr~ 

~, renee of perftcution, z,mder. pny of its flppear'l' 
~~ tlnces is fo deeply r()oted in. the peopk of !pit 
'f p/.antati91'l, tlpa!~ {!S long qs they cpntinue tPflr 
'~numkers and intere/t iJr tbe (Jlfembly, nQ qt~ 
F' tempt ~ill probably be 1tfade upqn tpe right.f 
H of {~7ifcz"iJnce witbayt ent/angering ipe pub~ 
f' lick reprfe.'l This was writt~n in th~ year 
J 75(,' Apg ther~ jspq n~a(on t~ thin~ th~ 

~4!! 
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the temper and fentiments of the people of 

that province, upon this fubject of religious, 

liberty, have undergone any material altera

tion fince that time. 

FRENCHMAN. 

I fee plainly by thefe acco;mts of Dr. 
Douglas and Mr. Smith, that the Church-of

England clergy in North-America, and more 

efpecially in the provinces of New-England 

and New-York, have, by their high preten

fions to fuperiority and a legal efiabliiliment; 

excited a great' deal of uneafinefs andappre~ 
henfion in the minds of the other Proteihnts 

of thofe provinces; which, confidering how 

{mall their feCI: is in comparifon of thofe other 

Protefiants, {eems to me to have been a very 

arrogant and feditious kind of behaviour, and 

fuch as the governing powers of thofe pro

vinces ought firongly to have difcountenanced. 

And, as they have carried themfelves in [0 

lofty a manner in thofe provinces notwith .. 
fianding the [maUne[s of their number, and 
their want of a head to unite them, I can 

eafily conceive that they would grow {!:ill 
more troublefome and d<J,ogerous to all the 

other 



other Proteilants, if they were once to get a 
bi!hop e!labli!hed among them to be their 
head or leader; mor'e eCpecially if that billiop 
(as I Cuppofe would be the cafe,) was faluted 
by the title of Lord, and had a noble man
fion that would be called a palace, and a 
large landed' revenue. annexed to his office, 
a~d perhaps fome honourable ftation in the 
civil government of the province, as, for in
fiance, a feat in the council. I therefore am 
not,at all furprized at the conduct of the 
other Proteftants in endeavouring to prevent 
fuch an efiabli!hment, and think it may be 
perfectly jufiified by the principles of felf
?efence.. But, pray, what fieps have at any 
time been taken by thore mifchief-making 
miffionaries of the fociety for propagating the 
gofpel, or by the other Church-of-England 
clergy in America, to pr,ocure the efrabliihmen t 
of a bifhop amongfi them? and what coun
tenance or affifiance have they met with in 
England in the profecutiol'l of their defign ? 
and by what arguments did they endeavour 
to promote it? 

E NG-
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ENGLISHMAN. 

~he[e are queftibtiS which I doubt whe
ther I !hall be able to anfwer in fo full a 

manner as. yeu would willi. However, I 

will endeavour tb give you fom~ fort of fa

tisfaCtion concerning them. 

The miffionaries and other clergymen of 
I • 

the Church of England in America who have 

been moll: foUicitous to obtain a billiop there, 
(f{)r I believe the laiety of that peffuafion 

there have feIdom flirred much in the bufi

nefs) have endeavoured to interdl: in th~ir 

favour the high-church 'party in England, 

(who are zealoul1 y attached to epifcopai go
vernment in the church, and anxious to e~
tend it wherever theypoffibly can,) and more 
efpecially the Englilh bifhops that are of this 
way of thinking. To thefe, I prefurne, theyre. 
prefent the low fiate of the Church of England 

and its dergy, in the northern parts of North
America, as an objeCt of compaffi~n, and fet 
forth the great effeCt which the efiabliiliment 

of a hilliop among them would have in rai!· 
ing the dignity of it in the eyes and eftima

tion of the common people by the fplendor 

annexed 



annexed to that office, and thereby drawing 
them away from the morefimple modes of 

wodhip of the Prefbyterians and Indepen

dents, or. Congregationa1iils, to that of the 

~hurch of England, which would be govern

ed by fo refpecrable a head. And thus the 
interefi ,of the Church of England ,would be 

promoted, or the riumber of its votaries in

treafed, by fueh ameafure; which to the 

zealous Iov~rs of epifeopacy will appear a mo~ 
important advantage. With refpect to th~ 
fouthern provinces of North America, and 

, particularly Maryland, Virginia, and South
Carolina, in which, the majority of people are 

already of the Church of England, I imagine 
they hold a different and more peremptory 

language, and repre[ent the appointment of 

a bilhof> in thore provinces as a' piece of juf

tice both to the clergy and the laiety of 
them ;-to the clergy, or rather to the young 

men that deGre to become [0, that they may 

not' be put to the expenee and danger of 
croiling the Atfantick ocean in ol'der to re

ceive epifcppal ordination; and to the laiety, 

that they may not be without the benefit of 

the important office of epifcopal confirmation. 
VOL. II. 000 And 



And thus from a motive of compafiion and 

of zeal for making converts to the church in 

the firfi cafe, and from a pretended ground 

of juftic.e in the fecond, they have contrived 

to interefi [orne of the bii110IJs of England, 

and perhaps [orne of the very zealous epifco. 

palians among the laiety there in favour of 

their projeCt of efiablitbing biiliops in America. 
1 {aid a pretended ground of jufiice in the fe. 

cond cafe, becaufe' there never can be a real 

ground pf jufiice for efiablifhing a biihop in 

the fouthem provinces of North America, 

notwithfianding the Church of England is 

efiab1iilied there by law, till the bodyof the 
clergy at leafi, if not of the laiety, in thore 
provinces are deilrous of having one; which 

we have already obferved they have not hi

therto been. Bue this feeming ground of juf

tice ferves for the miffionaries, and the,Eng

lilli biiliops, and others who willi well to 

their project, to _declaim upon, in order to 

perfuade the minifrers of fiate in England to 
carry it into exef;ution. 

Another argument they often make ufe 

of in fupport of their favourite projeCt, is of a 

politic,al 



political kind. They reprefent the members 
of the Church of England in_America as al

moft the only loyal fubjeCts in that country, 

or the only friends to kingly government; 

the Proteftants of other [eCts being, as they 
fay, for the moft part, inclined to a republi

can form of government, in imitation of that 

which their ance!l:ors fet up in England after 
they had put king Charles the 1 £l: to death. 

This tragical event is a favourite topick of 

difcourfe with them, and a never-failing [ouree 

of lamentation and inveBive againft th.e di[~ 

[enters from the Church of England. They 

forget, or feern to forget, that this aCt of via", 

lence was done by only a (mall party in th~ 
then Haufe of Commons, with the affi!l:anee 

of the army that had been rai[ed by the par"" 

liament to oppo[e kinKCharles; or, I might 

almofi: [qy, it was done by the army alone j 
fince, before they CQuid get an apparent con ... 

currence of the HoufeofCommons with 

them in that buGnefs, they were, obliged tQ 

exclude from it by main force, (by placing 
guards at the door of the room in which they, 

affembled,) three fourth parts even of thofe 

members who had conduCted the wat ~gainft 

000 ~ the, 
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yernment, 

the king; after which the remaining fourth 
part, firil, paired a vote to annihilate the 
Hu rt~ nr LrdE, as ufelefs and dangerous, 
anL: then made ~,n act of parliament (if ~it 
may beJo called,) to bring the king to a trial 
for having made war upon his people. I 
don't mean on this occafion either to blame 
or to jufiify the conduCt of the [aid remnant 
of the Ho~fe of Commons, and th~ir f'up
porters, the army, in fo doing. That is' a 
nice and much-agitated queftion, which has 
no relation to the fubjeCt of our prefent in
quiry. But I mention it only to {hew, that· 
a great majority 'of the Houfe of Commons 
of that time were averfe to that fanguin;ry 
meaiure, And this great majority, which 
was fo excluded by the army, was called' 
the pre/byter/an party. fit the fame time, 
notwithftaliJing the power and' fury of the 
army at that conjuncture, which made it dan
gerous for any man to oppofe their proceed
In~s ,~ body of fixty preibyterian minifters 
prefentec~ 0, petition to tr~e Houfe of Com
~'CilS in Iavour:; the king, and in oppoCt
tioD .:, (he ViC<Jflt mea[ure then in hand. 
And, lam)" it was by the re-admiffion of 

there 



there fame e~cluded prefuyterian members of 
parliament into the Houfe of Commons by 
the affifiance of General Monk, in February~ 
l659-60, that the r~ftoration of monarchical 
gov~mment, in the, perfon of Charles the 
Second, was brought about. IUs therefore 
by no means true that the Pre:fbytetians of 
England have been generally averfe to mo
narchy and incli.ned to a republican gover~
ment, but rather the reverfe; though. they 
have always (to their honour be it fpoken,) 
been enemies to arbitrary and abfolute go
vernment, and zealous in the fupport of -thufe 
,rea[onable limitations and rearaints on the 
power of the Crown which are prefcribed by 
the Engliih confiitution, and by which it is 
prevented' only from doing mifchief to' the 
fubjeCt, while it enjoys a mofi extenfive power 
of doing good. Such are the fentiments of 
the Protefiant diff'enters of England; and 
fuch, I believe, are thofe alfo of their bre
thren in North-America. But, I am in
clined to think, they have often' beet:J. other
wife rep!'efented to the minifiers of flate, and 
other men of power, in England, by the 
Engliih miffionaries ,in North-America, and 

other 
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other fiicklers for the efiabliiliment of epi[co~ 

pacy in thofe provinces: and thefe repre[en
tations have, probably, fometimes made an 

impreffion on thofe to whom they were ad
dreiTed. 

Another argument that has been u[ed by 
them in favour of this project of efiabliiliing 
biiliops in America, is one that, I believe, 
you would hardly fuppofe they could ever 
have thought of, after what I have told you 
of the late harlli conduct of the bHhops of 
England in refuling a mere legal toleration to 
the prefent fet. of Protefiant diifenters there. 
It is this: " Thlt, unlefs a billiop be efta
cc blillied in America, the Church of Eng
" land is not even tolerated there." This is 
a firange politian, and [eems almofi to be a 
contradiction in terms; fince it is faying in 
other words, " that the Church of England 
" is not tolerated in America, unlefs it is 
" more than tolerated," For pablijhment is 
fomething more than toleration, as connivance 
is jomething left. But this the· billiops of 
England, and thefe epifcopal miffionaries who 
contend fo eagerly' for the efiablii11ment of a 
billiop in America, do not feern to undedl:and. 

FRENCH-
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'FRENCHMAN. 

\ I wonder they !hould not attend to fo dear 

and obvious a diil:inttion. It !hews, I think, 

that they have not much confidered the fub

jeCt of religious toleration: for otherwife they 
could not have failed to make it. To me it 
appears as clear as day-light that there are 

five different ways in which a xeligion may be 

treated in a country, which are ufually dif

tinguiihed by the five diftinO: names of P'er-
fecZttion, Connivance, Toleration, Endowment, 
and Eftabli}hment. 

When the government of a country for

bids the profeffors of a religion to meet toge

ther in ,any place whatfoever to wor!hip God 

in the manner they moil: approve, and an

nexes certain penalties to their doing fo,. and 
thefe penalties are infliCted on the offenders 

~hen they break this prohibition, fuch a re

ligion is properly [aid to be under perJecZttion. 
Thus, in Spain and Portugal and Italy, and 

in many parts of Germany, (as I 'have heard,) 

the Proteilant religion is in a )late if perfecu
tion: for, if Proteflants meet together in any 

place, 
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place, and woriliip God according to the rIteg 
of their church, they are liable to be put in 

the inquifition, or to fuffer other [evere pe

nalties enacted by the governments of thofe 

fev~ral countries for the difcouragement and 
fuppreffion of their religion, which'is there 
called a herefy . and confidered" as a heinous 

crime: and there penalties are aCtually infliCted 
upon them whenever they are proved to have 

been guilty of tranfgrefiing the laws upon this 
fubjeCt. They are therefore in thofe coun .. 
tries in a flate .. of aCtual perIecution. And 

the fame thing may be faid of the Proteftants 

in France upon the revocation of the ediCt of 
Nantz, in the year 1685, and at various times 
£Ince, and even within theie laft twenty y'ear&~· 
when their minifters have been hanged for 

performing divine fervice amongft them. But 
I am told that fince the late war, (which ended 

in the year 1763,) the French government 
has forborn to exercife thefe feverities againft 
its Protefiant fubjeCts, and that they have been 

tacitly permitted to hold their religious aifem
blies without moleflation. But flill the fe
vere laws made againft them continue unre

pealed, and may be put in execution when-

eve!' 
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ever the Frenth government £hall think fit: 
and they {utter the' inconvenie:nces of various 
important civil difabilities as much as ever; 
as, for example, with refpect to the marriages 

f9lemniz~d artJong them by thei; own mini
Aers; which'are all confidered as void in law, 

and convey no civil rights to either the m~r
ried :parties therri[el~es oi~' their iifue. Thore 

difabilitiesare extremely inconvenient, ,and 
are in truth a fpecies ofperfecution. But, 
as the atl: itfelf of meeting together to wot;' 

{hip God according to the mode of their re
ligion is no longer aEt u ally treated as a: ctime 
in ~rance, and made the ground of imrp~
diate puni{hment, I think we may fay that 
theProteflant religion in France is at pre(ent 
treated with comzz'vance, which is a fort of 
aClttal. but not legal, toleration, and is a mid
dle flate between aEtual per[ecution and legal 
toleratipn. 

And, if I rightly underftand your acc'~unt 
of . theprefent condition of the Proteflant 
djflenters in England, they alfo, or at leafi: 
the majority of them, are kept in this middle 

frate, of connivance, though the penalties to 
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. whic;h they are liable by law may not. be kl 
fe~ere as thofe againft the Proteftan~s io 
France. 

ENGLISHMAN. 

You copceive this matter very rightly. At 
very large majority of the Protefrantditlenters 
in England are deni~d the benefit of a legal. 
tuleration, and e[capCl! the pretlure of. the pe ... 
n~llaws againfi tpem on 1 y by the connivanqe 
of the government and the general mild tem
p~r qf the times. But the laws to which they 
are liable are not [0 revere as thofe againil th~ 
Prot<:;fiants in France, theirminifrers not be~ 
ing liable to be hanged. But, pray, go on 
with youraccount of the five different man
,ners in which a religion may be treated in ~ 
country; as it [eerns to be a very juit and, 
dear one. 

FRENCHMAN., 

Next to Ctmni.vance is legal Toleration; 
which, conlifis (as, we have already obferved) 
in a legal permiffion to thofe who diffe-nt from 
theefiabliihed religion of the country, to meet 
together and worfuip God in the manner they 

moft' 



moil: approve) without any inolefratibriwha~ .. 
foever. This was the cafe with th,ePro

tefrants in, France before the revocation of the 
ediCt of Nantz~ in 1685: for at that time 

they might lawfully afTemblein their churches 

f9r thepurpofe of divine wodhip, and their 

minifters might adminifler the,[a:oraments to 

them, and perform the other ofikes' of th~ir 
religion~ without any' fort of 'danger: / And 

this, according to your account, is the condi-.. 

tion of the ~akel:s' in England, and of. thofe 

few other Protefi~nt diffenters there wao fub

fcribethearticles of faith of the Church of 
England in the manner:pr'efcdbed by king 

William's act of toleration. And it was alfo 

tht? condition of us, Ronlim-CatholickCana.:.. 
dians, before the late~ebeck ... Aa. ,For we 
Were permitted to aiTemble in our churches 

and chapels ~o hear mafsand receive the [a
craments according to the rites of the ~hurch 

of Rome, and our prieffs w~n~ permitted to 
perform all the offices of our religion' as often 

as theypleafed, without any molefration what:" 

roever, or any opinion, or apprehenfion, in 

anyone, that they could be legally rno~efred: 

for fo doing; in iliort, we had the fame de-
p p P 2 gree 
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greeof freedom inthofe; refpeCl:sbeforethe 

faid·:~beck-Act as we hav~ h,ad fince. But 

thetythes., . and other profits, paid to our , 
pri(;!fts as a compenfation for their fpiritual 'fer. 
vices to us, were paid them voluntarily by 
their R~man-Catholick parif'.oioners, without 

any right in the pndls to enforce the pay-
, ment of them by iuits at :law. This was it 

ftate of perfieJ <[,deration. 

Indeed, if. we fpeak with firictnefs, this 

w:as more than perfeC't toleration. It was 
perfeCt .toleration accompanied with the ad

ditional advantage of exemption from paying 

contdbutions for the [upport of any other re
ligion. For, if it had pleafed the govern

ment of Great-Britain, immediately after the 

conqueft of Canada, to efiablilh the Pro
t~fiant religion there, according to the mode 

of the Church of England, and confequently 
to place minifiers of the Church of England 

in all our pariilies, and put them in poffef ... 
{jon of all the parfonage-houfes in the coun .. 

tfy with the glebe-land thereunto belonging, 

and to veil: in them a right to the tythes 

which we had formerly paid to our own 

priefis j-
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priefis ;'-:1 fay, if this had been done through~ 
out the province, or, at leafi, in all the be

nefices that became vacant after the conquefi: 

and ceffion of the province to the Crown of 

Britain, it would not have been inconfiftent 

with the treaty of peace in 1763, nor with a 

petfect toleration. For we mig'£t ftill have 

been' permitted by law to affemble in other 

houfes of woriliip, which we might have 

provided for the purpofe, and to hear mafs 

and receive the {acraments according to the 

rires of the Church of Rome in fuch new 

meeting-houfes, or l11afs-houfes, by,the mi
nifiratIon of Roman-Cathofick priefts whom 

we might have provided to officiate to us,' 
and whom we might have maintained by vo

luntary contributions, which Vle muil: in fuch 

,cafe have been obliged to make for that pur

polfe, over and above the tythes which we 

~uil: have paid, to the Church-of-England 

minifrers of our refpective p~lri{hes. And 

fuch a permiilion would have been a com

pleat toleration. For we {hould then have 

been upon the fame footing in this TefpeCt as 

the ~l~kers in England, and thofe few of 

th~ other Proteftant diffenters there who {ub ... 
{cribe; 
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(cribe the articles of the Church of Engla-nd 
in purfuance of the act of toleration; they 
being obliged to pay tythes to the Church..;of. 

England minifl:ers of their refpective padlhesi 

notwithfl:anding. they maintain miniil:ers and 

places of worlhip of their own. But fuch a 
toleration of' our religion, accompanie,d with 
fuch a burthen of maintaining an efl:ablilh ... 
ment of the Protefl:ant religion, from which 
we lhould have received no benefit, would 
have been much lefs liberal an<;l generous than 
that which, through the mildnefs of our hu
mane conquerors, we were permitted to en· 

joy from the time of the conqu~fi: of the 
province in September, 1760, to the; Iil: of 
May, 1775, when the late ~ebeck-Act 
took 'place in it: and perhaps fuch a fyfrem . 
wquld have excited great complaints amongft 
us. But thofe complaints would not have 
arifen from the want of a free toleration of 
our. ow~ religion (for that we lhould have 
hild;) but from the obligation that would 
have been irnpofed on us to pay a heavy; tax 
to maintain another religion, from whil;h we 

. fuould have received no penefit; which ob .. 

ligation we {bould have thought as great a 

hardihip 
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hardlhip as if we had been forced to pay th€ 

fame tythes and taxes for the mainitenanc.e of 
the fortifications of Gibraltar or Port.Ma1;l-01ilt 

or far the improvement of the fm1allliv.ings 

in England or Wales) or aLly other purpo{e 
~hat had no rel(cltion to us and from which Wt\1 

were to derive. no adv~ntage. This, you fee, 
is a diftintl: kind of hardiliip from a denial 
of re.1igious toleration; and, ta perSons,. fin ... 
cerely attached to their religion, it is a hard- . 
£hip of a much lefs oftenfive nature. Yet it 
is aconfiderable inconvenience, and fuch as 

ought never, either in jufl:ice or policy, to he 
impofed on the majority of the people m an:y 
country j and more efpecially when the rna ... 

jority is fo great as that of the Roman-Catho,. 

lick inhabitants of Canada in comparifon: to 
the Protefrants. I therefore applaud both ~he 

wifdom and jufrice of the Englifh government 

in not havin:g immediately efrabli!bed the Pro
tefiant religion amongfr us, (by taking our: 

~hurches from us, and compelling us to- pay 
tythes to a fet.of Church-of-England mini

fiers,) and at the f'ilme time granted us a 

mere toleration of our own re.Egion, (if we 

chafe to be at the additionalexpence of main-

taining 
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taining,it,) upon the plan, of the toleration or 
the Prbtefia.nt dHTenters in England, who 
comply with king William's aCt of parlia .. 
ment: and I think we had great reafon to be 
thankful to the Engliili government for fuch 
an in fiance of lnoderation. But we all wHhed 
that they had £lopped there, and, afterhav
ing fo generoufly forborn to compel us to 
contribute to the maintenance of the Church .. 
of-England religion, had left us equally at 
liberty with refpeCl: to our own, infiead of 
reviving our former compulfive obligation to 
pay tythes to our prieRs for teaching 'it; 
which (if it be at all, a favour to us) we muil 
needs confider, in the proteflant parliament 
of Great-Britain, asa favour offupereroga
tion . . But I think I have fufficiently explained 
my idea of legal 'Toleration. 

I come now to what I call a }lotI! of En
dowment. It feems to me that it is very pof~ 
fible that the governing powers of a country, 
though they may think it nece1Tary in point 
of jufiice to perPJit the followers of a parti
cular religion to meet' together. in moderate 

SlUmbers to w~riliip God in their own way, 
may 
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'may yet not think it expedient to let that re~ 

ligiol1 take root in the, country in a manner 

that is likely to increafe the number of its 

votaries. And in this cafe they may forbid 

its being endowed by gifts of land, or othel." 

permanent property, affigned to truflees fol." 

the permanent fupport of it. This, I appre

hend, would not be inconfifient with tolera

tion, nor at all unjufi towards the profe!fors 

of fuch barely-tolerated religion; becau[e eve

ry fiate has a right to judge of the utility of 
,# 

the pUl'po[es for which it allows the property 

of any of its members to be aliened in mort

maIn. 

But on the other hand it is pellible that a 

government may think a particular mode of 

religion, though not worthy to be fupported 

and encouraged by public authority~ yet to be 

fo very innocent and inoffenfive to the fiate 

that they may tafely indulge the profe!fors of 
it with a -liberty to' alien their land, or other 

property, in mortmain for the permanent 

fupport of the miniflers and teachers of it;. 

as in feveral countries in Europe men are 

permitted to found profefforihips of the fci~ 
YOLo II. Q..q q ence£ 
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ences in univerfities, or to alien a part of 

their property in mortmain for the mainte

nance of fuch profeffors. Now, where this 
is permitted with refpeCt to any particular re

ligion, and men of opulence, that have been 

attached to fuch religion; have made ufe of 
the faid permifIion, and have fettled perma .. 

nent funds for the maintenance of the mini .. 

fiers and teachers of fuch religion, that reli .. 

ligion may be faid to be endowed. 

LafHy; where the government of a eoun ... 

try provide a fund by their own publick au· 
thority for the maintenance of the minifl:ers 

and teachers of any religion, fuch a religion 
is faid to be cjtablijbed. 

Thus the Roman-Catholick religion is [aid 
to be efiabliihed at this day in France and 
Spain and Italy, becaufe tythes and other 

publick funds are appointed by the laws of 
thofe feveral countries for the maintenance of 
the priefis that teach it. And in like man .. 

ner it -may be jufily [aid to be eftablHhed alfo 
in this province by the late ~ebeck-Act; 
becaufe a publick fund, to wit, the tythes of 

the 



the popilh pariihioners, that is; of 49 perfons 

out of 50 throughout the province, is thereby 

affigned to the Roman-Catholick priefl:s as a 

maintenance and~ reward for performing the -

ceremonies, and teaching the d0chines; of 

that religion. 

. 1 know indeed that it has been faid by 
fome per[ons who are follicitous to defend 

that act of parliament againfi the vari?us ob ... 
,jeCtions that have been made to it, that the 

Roman-Catholick religion has not been efta

blifhed in this province by thus affigning to 

the priefl:s of it the tythes of their popi{h 
pariiliioners, becaufe the protefiant land.hold

ers are not" alfo obliged to pay their tythes to 

them, as they were in the time of the French 

government. - But this affeCls_ only the degree 
of the efiabliihment, or the quantum of the 

provmon made for the maintenance of the 

[aid priefl:s and the religi~n they are to teach. 
It is fomewhat lefs ample than it would be if 
the Profefl:ants were forced to pay tythes to 

them as well as the Roman-Catholicks. But 

the nature and defign of the provifion is the 

(arne in both cafes. . It is a fund provided by 
<Lq q z publick 
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publick authority for the fupport of priefis to 
exercife and teach the religion of the Church 
of Rome. And this is all that is meant by 
thofe who have complained that the popilh 

religion t's o/lablijhed by this aCt of parliament, 
and .Is all that the expieilion of eflablijhinga, 
retigt'on naturally and ufually imports. 

Theft': are my notions of the feveral diffe~ 

rent fiates in which a religion may fubfifl: in 
a country, and which are difl:inguiilied by 
thofe feveral names of Petjecutiol1, Connivance, 
'Toleration, Endowment, and EJlablijhment. 

ENGLISHMAN. 

I agree with you intirely in all your notions 
and opinions upon this fubjeCt, and have no
thing to add to what you have [aid consern
ing it except only one obfervation, which 
feerns naturally to fall in with what you ha,ve 
faid about the poffibility of a religion's being 
efiabliihed in a country, thc:]gh all the inha
bitants of the country are not bound to con
tribuleto its [upport. The obf~rvation I mean 
to add to this remark, or rather, perhaps, to 
derive hom it, is thIs, .~ that it is pollible 

" that 



Cl that two, or iI1:deed twenty, religions may 
H all be efiabli!hed in the fame country at 
" the fame time." For all that is neceifary 
in 'order ~o this, is, that the legiilature of the 
country fhould pafs a law' ordaining that the 
followers of each of thefaid religions !hould 
pay ,his tythe,' or other publick payment 
(whatever it be,) to the minifters of their 
own feveral religions. Of fuch a proceeding 
we have had two examples with refpeCt to 
two religions in the provinces of the Maifa
chufets Bay and ConneCticut, in both which 
the aifemblies have done this with refpeCt to 
the prevailing religion of the country, (which 
is that of the Congregationalifis,) and to the 
Church of England; by which means the 
religion of the Church of ,England may be 
as truly faid to be ejlablijhed in thofe provin
ces, notwithfianding the fmall number of its 
members in them, as the religion of the In
dependents or Congregationalifis, though they 
are the feet of which the great body of the 
inhabitants of thofe provinces is compafed. 
And, if the Anabaptifis in thofe provinces, 
(who are alfo, as well as the Church-of
;England men, exempted from contributing 

to 
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to the fupport of the congregationaliA: mi
nifiers,) are compelled by law to pay thdr 
contributions to the mairitenance of their 
own minifiers, (which I do not find to be 
clearly afferted by Dr. Douglas in the pafTages; 

I have above cited from him~ though I am 
inclined to think he means fo;) I fay, if this 
fhould· be the cafe in thofe provinces, they 

will afford an infiance of the co-efiablilh·· 
ment of three different religions, or modifi • 

. cations of the Protefiant religion, in the fame 
countries, and fometimes, we may prefume, 
in the fame pariilies, to wit, the religion of 
the Congregationalifis, the religion of the 
Epifcopalians of the Church of England, 
and the religion of the Anabaptifis. This 
in fiance of the candour· and tolerating fplrit 
of the Congregationalifis o( thofe two pro
vinces of New-England (whom'the mif. 
fibnaries above-mentioned have accufedof 
perfecution,) cannot be too much dwelt upon. 
It goes fo much beyond the notions of tole
ration that prevail in England, that, I pre
fume; it mull: there appear almoll: incredible. 

We 



We may therefore, J think, increafe the - -

number you have fpecified of the different 
frates in w~ich a religion may fublift in a 
country, from five to [even, by . adding to 
thofe you have mentioned.the two following; 
to wit, 1ft, .A fiate rf legaltoleration, with 
the additional advantage of an exemption from 
the necefJity of paying .the contributions required 
from the other inhabitants of the country to-
wards the maintenance rf the eftablijhed reN

, gion of it; and, zdly, A fiate qf co-ejlablijh
ment, in common with the religion rfthe ma
jority rf the, people ·in the country. And then 
thefe different {tates of a religi9n will be as 
follows.; I {t, ,A fiate of perfecution: which 

. is the fiale of the Prote{tant religion in Spain 

and Portugal and Italy, at this prefent time, 
and was the {tate of it in France lik~wife be
fore the late war. zdly, A fiate of toleration 
by_ connivance only, without repealing the laws 
that have been made agairijl it: which is the 
'flate of the Protefiant religion. in France at 
this day and ever fince the 1aft peace of 1763, 
as we have heard; and'is moa certainly that 

of the religion of the great majority oJ the 
Protefiant diifenters in England who do not 

fubfcribe 
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( 4gg 1 
fubfCribe the articles of faith of the Churcb 
of England required by the act: of toleratiotr. 
jdly, A }latc if legal toleration, accompanied 
with an obligation to pay the ordinary contri .. 
butz"ons paid by the other inhabitants of thi! 
country to the maintenance if the publick reli
gion: which is the ftate of the ~akers in 
England and of thofe few of the Protefiant 
diifenters of other denominations who fub~ 

fcribe the articles of the Church of England,. 
as required by the act of Toleration. 4th1y, 
A flate of1egal toleration, withott! anyobliga
tion . to contribute to the maintenance of any 
other religion: which was the flate of the 
Roman-Catholicks of this province of ~e
beck during the interval of alrnoft 15 years, 
which elapfed from the conquefi: of the 
country in September, .1760, to the time 
when _the late Quebeck-act: began to be in 
force, which was on the I it of May, 1775. 
-sthly, Aflate of endowment: which, I be. 
lieve, is the :O;ate of the Church of England 
in Penfylvania; where, (though no religion 
has been eftabliihed by law in the province,) 
donations of land have (as I have heard) 
been made in forne places by pious members 

of 
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of the Church of England for .the perpetual 
maintenance of places of worlhip and mi
n}fiers of that perfuafion. 6thly, A /late of 
co:.ejlablijhment, £n c~111mo1Z w.ith flme other 
religion: which is the fiate of the Church 

of England in the two provin~es of Maffa

chufets Bay and ConneCticut, in common 
with the religion. of the Independants, or 

Congregationalifis. And, 7tbly and lafrIy, 
A flate of file ejlablijhment.; which is the 
fiate of the Epifcopal Church of England in . 
England and Ireland, and of the Preibyterian 
Church of Scotland in Scotland, and of the 

Church of Rome in France and Spain and 
Italy. And, perhaps, upon a further exami
nation of this fubjecr, we might find occafion 

to make fiill more dit1:inCtions upon it. But 

thefe are all that occur tome at pre[ent. 

FR£.NCHMAN. 

But-to return to. the fubjeCt from which 

we have digrefied-- I beg you would in

form me of the "ingenious reafanings. (for 

fuch they mutt furdy have been!) by which 
the friends of the project of et1:abliihing 
bi{hops in America have endeavoured to 

:v OL~ II. R r r prove 
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p:-ove that the religion of the Church of 

,I England was not even tolerated' without it. 
For to ine it appears (as you faid it did to 

you)' to be almofi a contradiCtion in terms. 

ENGLISHMAN. 

Their argument on this fubjeCl is as £oI~ 

lows. Epifcopal government, and epiCcopal 
ordination and confirmation are, all of them, 
ef1ential parts of the religion of the Church 
of England, as much as the, ufe bf theLi
turgy, or fet forms of prayer, appointed to 

be ured in that church, and the thirty nine 
al~ticles of faith, which are required to be 
fubfcribed by the minifiers of it. If, there .. 
fore, fay they, you mean to tolerate the. 
Church of England in America, you mu{tIet 
the mem bers of it have a billiop to ordain and 
govern the clergy of it, and to confir111 both 
the clergy and the laiety, and exercife the 
other powers of the Epifcopal office amonglt 
them" as well as pet-mit them to ute the: 
Liturgy and ceremonies of the Church of 
England in the places where they affemQIe 
for the performance of divine worlliip: and 
coofeq nen t1 y, if you refufe to let them have 
a bifhop, you do not compleatly tolerate them. 

And 
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And hence, they fay, - arifes a neceffity of 

eitablifuing a bifhop in that country. This 

. is the only way in which I recollect to have 
heard this argument flated. 

FRENCHMAN. 

T!he premQifes of this -argument feem to 

me to be jufi) but to have no relation to the 
conduiloh of it; whkh is the necdflty of 

dlabliiliing a billiop in America by the au
t.q.ority of the king or parliament of Great

Britain: fOf that is what is properly to be 
underl1:ood by the word ~ftablijhment> and 
what, I prefurpe, the friends to the mea[ure 

of an American epifcopate undedtand by it 
and are defirous of obtaining. For, if they 

meapt only that the Church-of-England men 

in America ollght to be permitted to follicit 

fome Protefiant hilhop of England, Of Vi ales, 

Of Ireland, to come and viiit them, and re

tide for a year or two amongfi them, and 

there exercife his epi!copal funCtions of or

daining clergynJen, and confirming adu.lt 

per[ons, and the like, dl,lring the time of his 

refidence in that country; and that no law 

Qu~ht tq be made to prohibit the [aid biiliops 

R r r ~ from 
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from making fuch progreffes am on gO: them; 
if they were fo inclined and could obtain the 
proper licences from their archbiihops and 
from the king, (who, we are told, is the 
fupreme head of the Church of England,) 
to be abfent for a fufficient time from their 
own dioce[es ;--1 [av, if this was all that 
was defired by the members of the Church 
of England in America who comptain of the 
want of a biihop there, I ihould think their 
requefi very reafonable, and ihould confider 
the refufal of it, either by the crown, or 
parliament, of Great-Britain, or by the aifem
blies of the American provinces, as a refufal 
to tolerate one branch of their religion. But 
this) I prefume, is not what they are aiming 
at in their endeavours to procure a biihop to 
'be rent them, becaufe 1 have obferved that 
you have aU along reprefented their objeCt to 
be the e/lablijhment of a biihop in America; 
by whi..::h I have L,ndcr1tood,you to mean the 
appointment of a bHhop by the authority of 
the Crown, who {hould be confiantly reflr 
dent amongfl: them. 

ENGLISH .. 
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ENGLISHMAN. 

I certainly did mean [0, that rifident and 

permanent fort Oi. r,i{h'r' being the only one 
that has ever b'";en i:houS,~lt of by the fiicklers 

for an American epi[copate, As to the itine

rant, occafional, biihop you ltj::.J-: of, I know 

nothing that has hindered their having had 

fuch an one for thefe hundred y.::ars paft, 

except· the want of zeal, or incllnation~ ih 
any of the EngliihJ or Irifh, bif1lOpS (not

withftanding aU their clamours upon this 

fubjeCl) to undertake :fo long a voyage and 

fo troublefome a ~ifitation. For, if anyone 

of them had been difpofed to engage in fo 
laudable an undertaking, I am perfuaded he 

would eafily have obtained a licence from the 
archbilhop of his province, and from the 

king, as fupream head of the church, (if 

,that be neceifary) to be ab[ent from his dio

cefe for two, or three, years on that account. 

And, I have no doubt, he would have been 

greatly commended by all true lovers of re

ligion, .both in Great-Britain and America, 

for fuch an inftance of zeal and activity in 
the exercife of his facred function: and in 

the 
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the latter country I am confident he would 
have been received with veneration by the 
people of his own church, the Epifcopalians 
of America, as a kind of apofile come amongfr 
them, and with great civility and kindnefs, 
and, even rd}eCl, by all the other feCts of 

. Protefiants. For of fuch a bifhop, not fixed 
and confiantly refident amongfl: them, they 
would not have had any jeaioufy. 

In the year 1732 Dr. Berkley, a clergy .. 
man of the Church of England 0( great 
learning and virtue, and who was at that 
time po!fe!fed of the deanery of ~ondon
derry in Ireland, came over to North-Arne.., 
rica to carry into execution a publick-fpirited 
undertaking which he had projected, and the 
luccers of which he had very much at heart;. 
which was the efiablifhment of a college, or 
univerfity, in the Wand of Bermuda for the 
education of the youth of America. H~ 

took incredible pains to recommend this de~ 
fign to perfons of rank and power both in. 
England and Ireland, and obtained [orne; 
confiderable donations towards the advance
p}ent of it: and he quitted his eafy fituaJion 

in 
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in Ireland, and ventured to crofs the fea, ii1 
order to fet it forward. But he was pre .. 
vented, by fame circumaances which he had 
not forefeea and could not command-, f1'Onl 

carrying his project: into effeCt. He fp'enr, 
hQwever, about two years in North-America, ' 
and, for the maR part, in New-England';, 
and was received by every body in that coun
try with the greatefr civility and refpecr. 
And, no doubt, if he had ~fterwards repeatedl 
his vifit to America when he was promoted~ 
to the bilhoprick of Cloyne in Ireland, he 
would have received a repetition of the fame 
civilities. And, indeed, confideting his [piri!:' 

and aCtivity and his zeal for promoting every' 
meafUl~e he thought ufeful; I have fometimes: 
wondered he did not do fo.For he might 
then have ordained the young American 
clergy of the Church of England, and con
firmed the adults among the laiety, and ad .. 
minifiered all thofe fpiritual comforts to the 

people of his 0:vn perfuafion which they and 
their patrons in England, and, I believe, 
himfelf amongft the relt, had fo often and 
fopathetically lamented their being in want 

of: I fay, himfdf amongfl: the reit, becaufe, 
though 



though he was a man of a very candid and 

liberal temper, and had great charity forall 

other feCts of Chriftians, he was neverthe1efs 

very zealoufly devoted to the interefis of ?is 
own church. If he had done [0, it is not 

unlikely that the example of fo eminent .. a 
perf on might have been followed by.other 

hiihops, and America have been th~reby 

fupplied with a fucceffion of the like truly 

pious vifitors; whi~h would have an[wered 
all the u{eful purpo[es of efiabliihing _ a refi

dent biihop amongfi: them,· and yet h~ve 

given no uneafinefs to the other Prote!lants 

in that country. But perhaps the approach 

of old age Coon after his being ma~e a hilliop 

(for I believe he was fifty five years old when 
he was promoted to that dignity,) might dif- . 

incline him to the repetition· of fo long a 
voyage; and make him refoIve to content 
him{elf with difcharging the duties of his 

office in his own dioce[e; which he is faid to 

have done in a very exemplary manner. B.ut 
this excu{e will not hold for all the biiliops 

of England and Ireland; becau[e many of 

them are made biiliops at the age of three or 
four and forty,. and Lome (that are of noble-

mens 
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mens families,) [oon after the age of thirty ~ 
The neglect of fuch middle-aged and young 
bilhops to make fuch a vifitation in America 
can be afcribed to nothing but a want of zeal 
·and inclination to the [ervice. 

This meth?d of [upplying. the want of a 
refident bifhop in America by [ucceffive vifi

tations of the bifhopsof Engl:1nd and Ireland 
[eem:s to me to be the very beft method that 
can be taken for the purpofe: infomuch that 
I ihould be glad to fee an act of parliament 

. pailed that fhould in fome meafure impofe 

fuch a vifitation of America upon them as a 
kind of duty, by making the p~rformance of 
it' a neceiTary qualification to a tranfiationto 
it better bifhoprick: after which, I have no 
doubt, there would always be a fufficient 
number of the junior, or infer-iour, bifhops, 
who would be very willing to undertake the 

voyage. 

It is to be 
wifhed that 
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day [uch an 
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on . the bi(hops. who ihould undert~ke it; 
and their conduCt wquld then be thought to 
bear fome refemblance to the character of 
zeal and diligence and philanthropy by which 
the Apofiles were difiinguiihed; who tra
velled about from. country to country with 
indefatigable indu.firy, over all the Roman 
empire, to plant and propagate the religion 
of their bleifed Mafier. 

I do not, however, confider fuch a vi fit a .. 
tion of America as being the firitt, or abfo
lute, duty of any of the Engliih or Lrith 
biihops; but am willing to allow that they 
may do great fervice to religion, and deferve 
great commendation, by a faithful and dili
gent difcharge of their epifcopal functions in 
their own. proper diocefes. I only think 
that, fo long as they are not impeded by any 
law of either Great-Britain, Ireland, or Ame
rica, from making fuch a progrefs through 
the provinces of the latter country and exer
cifing therein the feveral branches of the 
epifcopal office for the benefit of the people 
of their own perfuafiQn, they have no pre
tence for complaining, and ought not in de-

cency 
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cency to complain, "that the religion of 
the Church of England is not tolerated there, 
becaufe its members do not enjoy the advan~ 
tages that would refult from the firefence of, 
a biihop amongft them:~ 

In £hort, toleration is legal permijJion. If 
any thing necdfary to the religion of the 
Church of England is not permitted by law 
in any province of America, then, and then 
only, it may be juftly faid that the Church 
of England is not compleatly tolerated in 
fuch province. But this, I believe, is not 
any where the cafe, and therefore the charge 
of the aforefaid miffionaries of the Society for 
propagating the gofpel and other fiicklers for 
the eftablifhrnent of a biihop in America, 
" that the Church of England is no! even 
tolerated without it," is not true. The 
inftant any aCt of authority is done in fav{)ur 
of any particular religion by the government: 
of any country, that religion is fo~ething 
more than tolerated there; it is in forne degree 
ejlablijhed. If therefore the king was to ap~ 
point a biihop in any province of America, 
and give him fpiritual jurifdiCtion over the 

S S s 2 epifcopal 
would be an tjlablifoment o~ it in [orne degree! 
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epifcopal clergy of fuch province, (which is 
what I apprehend the fiicklers for an Ameri- . 
can epifcopate defire;) he would thereb:y do 
more than tolerate the Church of . England; 
he would in fome degree 'Cjlablijh it. It 'may 
be true indeed that fuch a degree of efta
bliiliment of epifcopacy in America, bygiv-, 
ing the biiliop fo appointed a fpiritual jurif-
diCtion only over theepifcopal clergy, with an 
exprefs provifoe that he fhould not attempt 
to exercife the leail: power over the proteftant . 
:miniil:ers of other denominations, or over any 
of the laiety, (which is a provifoe that, the 
advocates for. this mea[ure always take care 
to tell us, makes a part of their moderate. 
plan of American epifcopacy,) I fay, it may 
be. true that fuch a degree of efl:ablilhment 
of epiiCopacy in America might not be inju
rious to the other feas of proteftants in Ame
rica, or inconfiil:ent with the moil: ample 
toleration of them. But that is not the fub
jeCt of our pre[ent inquiry. All that I now 
fay is, th~t (however innocent and inofi'en
five it may be [uppofed to be) it would be 
fomething more than toleration. 

We 
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We have an example of an eftabliihment 
of the Church of England in a fmall and im
perfet5i: degree in the province of New-York, 
and 'al[Q of the inconveniences that have 
arifea from even fuch a partial eftabliilim.ent 
of it.· I take the account from Mr. Smith's 
hifiory of New-York, which I have had 
frequent occafion to cite to you. 

, Colonel Benjamin Fletcher was appointed 
govern our of the province of N ew-Y or k by 
king William, ~nd arrived there in Augufl:, 
] 692. He was a brave and active man, but 
of ihong paffions and very zealoufly attached 
to, the Church of England, which he [e~med 
to have a great ambition to efb.bliih in that 
provInce. 

As the greateft part of the inhabitants of 
the province of New-York were of Dutch 
extraction, the governours of it, both when, 
it belonged to the duke of York and after
wards, had thought it good policy to encou
rage Engliih preachers and fchool-mafiers 
in the colony, as a likely method of intro
'clueing into it, in the cour[e of a few years, 

the 
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the geheral ufe of the Englilh language, and 
an attachment to· the Englilh laws and go
vernment. But governour Fletcher was ltjIl 
more bent upon this projeCt than any of his . 

predecelfors, from his defire· of introducing 

likewife the religion of the Church of Eng~ 
land. He, accordingly, recommended this 
matter to the alfembly of the province, upon 
his arrival in it, and afterwards at another 

meeting of the alfembly in March, 1693' 
But the houfe of reprefentatives, from their 
attachment to the Dutch language (which 
was their mother-tongue) and to th~ mode 
of the proteJ1:ant religion eJ1:abliihed in Hol
land, (to which they· had been· hitherto 
chiefly accuJ1:omed, and the enjoyment of 
which had been -fecured to-them by one of 

the articles of the capitulation granted t~em 
upon the conqueJ1: of the country,) were 
very much difinclined to the governour's 
propofal: which drew upon them a warm 
rebuke from him at the dofe of the feffion 
of March, 1693, which was expre{[ed in 
thefe words. H Gentlemen; the firJ1: thing 
" that I did recommend to you at our l~ft 
~~ meeting was, to provide k>1' a miniftry. 

" And 



U And nothing is done in it. There are 
H none of you but what are big with. the 
" privileges of Englilhmen and Magna 
cc Charta; which is your right. The fame 
" law doth provide for the religion of the 

• I 

" Church ,of England, and agamll Sabbath-
" breaking and all other profanenefs. But, 
" as you have made this- good work your 
" laft bufinefs this fefllon, I hope you will 
" begin with it at the next meeting, and dQ 
" fomewhat towards it effeCtually." 

In the September following a new aifem ... 
bly met at New-York, to whom governour. 
Fletcher recommended the fame bufinefs of 

. dl:ablilhing minifters' in the province in very 
firong terms, which were as follows. "I re
" commended to the former aifembly the 
" fettling of an able minillry, that the wor
" lhip of God might be obferved among us : 
cc for I find that greatandfirft duty very 
" much neglected. Let us not forget that 
cc there is a God that made us, whu will 
" proteCt us, if we ferve him. This has 
" been always the firll thing I have reCOffi
" mended, yet the lail in your confideration. 

~~ I hope 
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" I hope you are all fatisfied of 'the great 
" necefiity and duty that lies upon you to 

" do this, as you . expeCt his blefling upon 
" your labours." The zeal with which this 
affair was recommended, induced the houfe 
of affembly on the 12th of September, 1693, 
to appoint a committee of eight member.'; to 

agree upon a fcheme for fettling a minill:ry 
in each refpeEtive precinCt throughOlit the 
province. In a few days a bill was prepared 
for this purpofe, by which mini1ters were to 
be efiabliihed in feveral pariihes in four 
counties of the province, but without any 
provifion for the other counties of it) which, 
I prefume, (though Mr. Smith does not 

exprefsly fay [0,) were not at that time fuffi
ciently populous to make [uch a pr,?vifion be 
thought neceiTary. And in the parilhes in, 
which minifiers were to be [ettled by the bill, 
the right of nomination, or prefentatioll, to 
thefaid churches was veiled by the bill in the 
inhabitants of the faid pariihes. This was 
not perfectly agreeable to the govern our; 
becaufe it gave the rninifiers who lhould be 
[0 nominated, or choCen, by the people, a 
compleat right to take poffefilon of their .be-

nefices 



flences without any' inte:rfet€nce, or confirm
ation, of the governour, to.' whi~h he con.. 
~eived he had a right by virtue of that cl.an[e~ 

ip his commiflion of governour of th~ pro
vince under the gre~t feal of England, which 
impowerec.i him to collate any perfln, or per~ 
]om., to ,any ~hurches, chapels, or (Jther ecclr;fo. 
tifJical Qenijic.es within the /aid province, a.~ 

oj't(lz as any of tbeJJ't. jhauld happen to be l1()id~ 
. And in 'this opinion the cOlln.cil of the pro
vince feem to have agreed with bim.. For 
they fent the bill hac!}; to the hou[e of repre

fe,lltative.s, in which itl1ad be.en paffed, with 
~n amem}ment to that eife-tt, hi ad'diu.g tQ 
that part of t4e bill (tQwards th~. end of ic) 

,which gave the right of pre[en.tation to the 

people, thefe words, "alld prefented tr; the !:"nt ~~; 
go'Vcrnour to be appr0'fJed and coll(}Jed." But hill is propo-

fed hy: the 
the houfe of reprefentatives refufed toaUow council, hilt: 

<l this amendment, and prayed that the bill ~~~ft~!reh~f 
might pars with9ut the amendme.nt); C,( they reprefent:\~ 

ti:ve.~ 
cc having, (a~ they (aid» in the drawmg of 
,c the bill, had. a due. li'e.g~{(\ to the pious 
" intent Qf [ettling a. minifiry fOf the b<rnefu 
" of the p~O;Rle.'" This re£uJal very tlluch 
qjfp.l'fafed. ~h~ gQyemOUf:l whQ thereupon 

V qL. II. 1;' t t convened 

'The govem
()\!J" is muell. 
difple:afed at::' 
~is F~jeaion .. 
but nevuth~ 
leIs pafi~~ tC.1l 
kljll~ 



His [peech to 
the affembly. 
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convened the ~ffembly before him; and made 
them an angry fpeech to the following-effect. 

CC Gentlemen, 

(C Ther~ is alfo a bill for fettling a mi
ce nifiry in this city and fome other countries 
" of the government. In that very thing . 
a you have {hewn a great deal of Hiffne~. 
" You take upon-you as if you were dicta
(C tors. 1 fent down to you -im amendment 
(C of three or four words in that bill, which, 
" though very immaterial, yet was pofitively 
cc denied. . I mufr tell you it f~ems very 
" unmannerly. There never was an amend
ec ment yet defired by the Council-board but 
(C what was rejected. It is the fign of a 
cc fiubborn, ill, temper. Yet this bill I have 
(c alfo paffed. 

CC But, gentlemen, I mufi take leave to 
" tell you that, if you underfiand that no 
" minifl:er can ferve a church without your 
" collation, or efiabliiliment, you are greatly 
« mifiaken. For I have, by their Majefiies 
cc letter:s patent, the. power of collating or 
~~ . fufpending any mini£l.er in my govern-

:~ 'm.ent ; 
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H ment: and, whiHl: 1 £lay in ' .. the -govera
~c mcmt, I will take care that n-~ither here[y. 

" {edition, [chi[m, nor rebellion, be preached 
":amongfr you, nor vice and profanene[s 

"encouraged. It IS my endeavour to lead 
"a v~rtubus ahd pious life !amongft you, and 
~, to give a ,good example. I wiih.you all 
~c to do the fame. You .ought to .confider 
" that you have but a third flute' in tne 
CFlegiilative power of the government; -and 
H ought not to take all upon you, nor be fo 
"peremptory. You ought to let the council. 
c-, ,have a !hare. Th~y are in the nature of 
" ,the Houfe of Lords, or upper houfe: bu.t 

_ ,(, you [eem to take the whole power in your 
~'.hands, and ret up for. every thing. &c." 
With .' this. [p~eech -the governour, after he 
ha~ pafTed the [aid' bill for efiabIi!hing mi:-

- nifters, ~ith fome other bills, prorogued the 

aifembly. to the loth of Janua.ry, 1693-4., 
and Coon after difiol ved it. 

From this account of the. manner ilJ. whicij. 
-. ~his minifiry-bill was paifed by the gQvernou~~ 
council, an~aifembly of New-York, it is eafy 
w fee that the goyernOUr intended that all the 

T . .t t 2 minill:ers 
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mini-fiefs wboihould be appointed in purfu..; 
ance of it, (bould be clergymen of the'Cbllrch 
of England. And that, proba:bly,' iVas his 
rea[on for deJiring that the gov~rI1()ur of the 
provinceihould have the rightq/appf'oving 
and.collating (as be'expteffed it,) the perfons 
who fhduld. be chofen by the people of the 
faid feveral pad&es to be their minifters: 
becau(e hy fuch a power re[erved to tbe go
vernour, it might be fuppofed that all mi. 
nifters but thofe of the Church of England 
would be for ever excluded from the poffef.. 
bon .0£ the benefices eftablilhed -by th~ act. 
Anditmuft be 'co:nfeffed that flJch a powet 
in the govetnour· was agreeable enough to 
the c1aufe above,.mentioned of the comrniffion 
of governeur of the province, concerning the 
power of collating to benefices; or rather, 
indeed, that it came thort of the power men.' 
tioned in that dauf€. Fot' that claufe, pro
bably, meant that the governour of the pro
vince for the time bei'ng fhouldhave (not, 
fimply, the power of approving ~nd confirm
ing thofe, minifters who fhould be c;hofen -by 
the peopi~, but) the abfllute choice, ()f' nomi .. 
1lat/an, of all the minifters or the gofpei that 

were 
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were to be appointed throughout the pro:: 
vince, or, at lea:fi, bfaU thofe who ihould, 
be in any deg'ree '41abljfoed in the province 
by 'the authority of the governing powers of 
it, and with a legal provifion f-or their main
tenance. For that .is implied by the word 
tfJllating; which is ukd in the EngtHh law 
for the appointment of a minifter to a vacant 
benefice "by the bilhop of the diocefe~ where 
the right of 11omination, or ptefefltation, to 
the benefice does not belong to any private 
patron, but to the bi{hop~ This is a different 
act from £nJHtut-ing a c1ergyman, toa ben'e. 
flee; which is confidered:as an act df a merely 
fpititu,alln'ature, .and isa.lways done by ,the 
bilhpp of the liiocefe, even when the tight 
of prefentatioh to the benefice belongs to a 

, private patron. But ,collating involves i.n it 
the m}minati'on, or chiJice~ of the minilterwho 
is to fill thechurcb, as well ·as the confe .. 
quent i'!ftitution of him to it. And by the 
ecc1efiafiical law of England the bilhop of , 
every diocefe is the common; or ordinary, pa",: 
tron of all the' benefices in it, or the perron 
who has, in' ordinary cafes, a right to nomi .. 
nate the Clergymen who are to fill them; 

and 

Of the mean.; 
ing of tho 
word collating] 
when applied 
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Its differenae 
from jnJlitu~ 
tiO?I. 
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and;it is only in particular cafes, and by virtu~ 
of :particular privileges (which are fuppofed 
to have been originally obtaiped by the' an

ceftors', or other predeceffors, of thofewho 
now enjoy them~' as a recompen[e to them 
for having liberally endowed the churches.to 
which they relate,) that private perfons have 
a. right to nominate, and prefent to the hifuap 

. . 
for infiitution, the minifters of churches. 
And, as the biiliops in England are the com .. 
mon, or ordinary, patrons of the churches, of 
their refpeCtive dioce[e§, or have the right of 
collatz'ng minifters to them~ fo It feems highly 
probable that the kings' of England, when 

they granted thofe commiffions to their go
vern ours of the provinces of America, . with 
the [aid clauie for r;ollatz'ng to vacant benefices, 
meant to re[erve to their f~id govern;urs thl1 

full and abfolute right of 'nominating or ap,. 
pointing the minifiers of all the churches ill 
thofe proyinces, upon vacancies, without any 
eleCtion of them by the peoplel or the inter .. 
ference of any other perfon wpatfoever, in 
imitatiQn of the [aid right 9f collating to va"'l 
cant churches, enjoyed by the biiliops of Eng
land. FQr, as to tht:: eleCtion of mininers of 
p,arHhes by the inhaJitants, it is a rraCtice 

very 
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y£ry little ~nown in England; and but few., I 

peopleJ<=em to willi that it were more general. 
. '. 

We oughtilot therefore' to' wonder that 
governour Fletcher was defirous ofrefervfng 
fo him(elf, and his fucceiTors in the govern
ment, 'a right of approving and confirming 
the minifters who ihould be chofen by the 
inhabitants of the feveral pariibes in whi~h 
miniflers' were'to be efl:ablifhed by that act: 
of alfetnbly. , But neither ought we, on the 
6ther h~lOd,~to be furprized that the affembly 
were unwilling to allow it him. Its being 
agreeable to the governour's commiffion was 
no good reafon for their approving it. They 
Were, mofl of them, Dutchmen, or the fons . . , 

of Dutchmen, and were ufed to the Cal-
,viniflick and Prefbyterian mode of religion, 
which is eflabliilied in Holland: and they 
had hitherto been ufed to ,eled th~ir own 
rninifl:ers throughout the province, and to 

maintain them by voluntary contributions. 
It. was hard upon them" therefore, to be, re

quired at once to make a facrifice of their 
habits ~md inclinations in both tqefe points 
to the governour's partiality to the Church 
qf England; that is) to make {ettled pro-

vifion's, 

A remark an 
tHe reafons Qf 
the difference 
of opini<ilu uf 
governour 
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vince of New .. 
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aforefaidbilL 
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v:ifions, not depending on their \l'olt1ntaFy' 
contributions, for the maintenance of their 
tninifters.f and alfQ to put it in the powe~ of 
the go.vernour", to deprive them of the a.ffilf ... 
an,ce of any but epilcQpal clergymen, by re .. 
fufing to approve and confirm the eleCtioo ~ 
any other miniftets ~ ~nd t~~refore they com .. 
plied with the govern our' s wi{he;s in the. fidt: 
point only; of providing a f~ttled maintenance 
for the minifiers, and pt;rtinacioufiy refufed 
to do fo in the fecond point. And from the 
govetnour's paffing the biU, notwithfi~ndjng 

the amendment which he had r,ecomrneQd~da . 
and which he thought of {uch importance,' 
had been rejeCted, it {eerns: probable that he 
was afraid, if he tefufed to pafs the bill at1ha~ 
time, (irnperfea: as it wa~ in his opinion~} 

that he ihould never be able afterward,s t,O pre- ' 
vail on the affembly to pars any bill at all f~ 
the fettlernent of roinillers in the provinc~, OF, 

at leaft, any bill that came fo near ~ own 
wilhes upon the fubjeCt. 

But, whatever might be his motive fot 
pailing the bill while it continued in his 
opinion fo defeCtive, it is certain that the bill 
\fas no fooner pa!fed into a law, but different 

conftrucUons. 
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tdIiftructions were put up'on it by different 
parties in the province. One patty contended 
that it was made for the {ole benefit of epif
copal clergymen, and that no others could 
be 'chofen minifi:ers of the churches efl:abliih
ed By it; and another infified, that the in .. 
habitants 'of the feveral pariilies in which 
minifters bad been thereby eftabliihed, might 
chufe protefiant, minifters of any other deno-
mination for the ffiinifters of them,' as they 
fhould think proper. And this latter inter-
'pretation was probably the true one, or agree ... 
able to the meaning of the members of the 
affembly in. which that bill had been paffed. 

Of the diffe
rent conftmc
tions put upon 
the faid mi
niftry' bill. af
ter it was 
pa1fed. 

For in the next aLfembly, in the month of The nex~ af. 
fembly pafs 

April, .1,695, (which was only about nine- an explanato
ry refolution 

teen months after the aforefaid bill paifed,) concerning it. 

-the following" refolution was mad,e by the inApril, 1695; 
which is fa-

houfe of affembly, in confequence of a peti... yourable to 
diifenting 

tionprefented to it by five church-wardens and' Proteftant mi-
ll. f h' N Y k nifters. velLrymen 0 t e city of ew- or , to wit, 

" ,That it was the opinion of that houfe that 
" the vdl:rymen and church-wardens have 
" pow'er to, call a diifenting Preteftant mi-
" nift~r; and tha~ he is to be paid and main-
" tained as the aCt direCts." 

VOL.n, U u u Not .. 
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N otwithfianding this refolution of tho 
houfe of, affembly in favour of protefiant 
minifiers diffenting from the Church of 
England, it feems to have been the. practice 
in the province of New-York to elet'c none 
·but epifcopal clergymen to be the minifiers 
of thofe . parifhes that were the objeets of 
governour Fletcher's aft of affembly above
mentioned. For Mr, Smith tells us in an .. 

other part of his book, (Pari 2d,Chap. 4th, 
concerning the religious flate of the province,) 
~, that the fmallnefs of the number, of the 
"Epifcopalians in the province in compari.;. 
(, fon of the other inhabitants of it has oc .. 

" cafioned a general difcontent on account 
cc of the minillry-aCts; not fo much becaufe 
C, the provifion made by tl10fe acts is en
"" groffed by the minor fea, as becaufe the 
it body of the people are defirous of an 
" equal, univarfal, toleration of Protefi~nt&, 
cc and utterly averfe to any kind of eccle/ilo 
.~' africal eftabliihmeRt." . By this paffage it 
. appears that the fea of Epifcopalians, or 
Church-of-England men, has engro1fed the 
previiion made for minifters by colonel 
Fletcher's act of affembly above-mentioned, . 

'notwith~ 



notwithi1:anding the fubfequent refolution of ' 
~he houfe of affemb~y in' April, 1695. But' 
bow this, has come to ,pafs, Mr. Smith does 
not difiinctly exp,lain; though it [eems to A eonjelture 

concerning 
have been owing to a fubfequent act of a[.... the cau[e of 

this [ole en
fembly paffed in June, l70S, when lord joyment of , 

Cornbury, ([on to the then ear1 -of Claren- ,the [aid prd
vifion by mi-

don, and grandfon to the firft earl of Cla- nitters of the 
Church of 

rendon, who _ had been lord chancellor to England. 

king Charles th€ fec0uci,) wasgovernour of Lord Corn

the province. This go~ernourwasflill more' bury is made
f , ' governour Q 

devoted to the iritereft of the Church, of the province 

E 1 d Of' ffibl h I' I' of New-York. ng an , 1 po 1 e, ,t an, even Co one 
Fletcher:' at leaft he was more violent in 
his manner of promoting it; for he actu~lly 
Fer[ecuted the Protefial1l.ts of other [eas. 
1n the meeting of the affembly of the pro
vince-in the [aid month df June, 1705, this 
Roble lord addreffed them in thefeword~. 
" The difficulties which fame very w.orthY 
(J minifiers pf _ the Churc~ of England haye 
c,' met with in getting the maintellance 
c.' fettled ~pon\ them by an act of the gene ... 
(',' ral atrembly of this province paifedinthe. 

,ff, year I 693, moves me to propo[e to you 
(,,! the pailing an act explanatory of the fore,..' 

U q u ~ mentione~' 

His rpe~ck t(}, 
the affembly
of the [aid 
province, il\ 
favour of mi
nii1:ers of t~e 
Church of 
England, in 
June, '70;. 
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'Ct mentioned aCt i that tho[e worthy, good, 

" men, who have v!entured to come fo far, 
" for the fervice of God in his chufch,'and 
,c the good and edification of the people, to 

" the falvation C?f their fouls, may not for 
" the future be vexed, as fome of them have, 
" been, but may enjoy in quiet that mainte .. 
U nance which was, by a law, provided for 
"them. I farther recommend to you the 
c, pailing of an act to provide 'for the main
(t tenance of fome miniil:ers in (orne of the 
" towns at the' eail: end of Long Iiland7 

" where I don't find any provifion has been 
" yet made for propagating religion.", In 
.confequence of this fpeech of lord Cornbury. 

'Another aCt to the aiTembly, Mr. Smith informs us that 
is paffed in 
~heir favour. an act paffed for the benefit of the clergy 

who were intitled to the falaries formerly 
eftablifhed by colonel Fletcher; which, (fays 
he,) though lifs than his 10rdJbip recommended, 
was, doubtlefi, a gratejul i/firing to his U1z.. 

ceqJing zeal for the church. From thefe 
words of Mr. Smith I conclude that this 
explanatory act of affembly determined that 
the provifion for minifiers eftablifhed by the 
former act fhould be confined to minifiers of 
the Church of Englapd. 

You 
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You fee by this account, with how much 

difficulty colonel Fletcher and lord Co~pbury, 
d\J.ring their government of this province of 
New-York, prevailed, upon the afTernbly of it 
to confent to a~ efi~blifbment of the Church
of-England IJlode of worfbip in certain' pa':' 
rilhes. of only four counties of the province, 
(the whole province at that time being divided 
into twelve coul)ties,) and how much uneafi
nefs and jealoufy even this imperfect el1:ablifh
ment ; of that f.avourite mode of wmfbip 
occafionecl 'amongfi the other, and more nu
merous, [eas of Protefiants: and this in the 
infan~y o(the colony, when, from their po
verty, ignoraQce, and wpknefs, they were 
afraid of contending with their "governours 
and of provoking the re[entment of Great..;. 
13ritain. You may eafiIy judge, therefore, 
'Yhai difiurbances an attempt of the fame 
kind. would create now,' in the pretent ad
vance~ fia,te of the poplliatio,n of the pro~ 
vince,. with. it,s attendant circumfiances of 

riches, knowledg~" a.n? high fpirit. And the 
fame difturbances would mofi probably be 
exCited there' by . the mea[ure f() rn uch defired 

by the Engliili miffionaries .before-mentioned, 

of eft abliiliing a biiliof amongfi them. 

. FRENCH-

A remark on 
the effeCts 9f 
the proceed .. 
ingsof gover
nour Fletcher 
and Lord , 
Cornbury in 
favour of the 
C~lUrch of . 
Englanci. 
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FRENCHMAN. 

It feems to me from this account of th~ 

proceedings of thofe two govern ours of New ... 

York, and the ill humour they occafioned, 
that the mea[ure we are now confidering; 
H of ell:ablilhing a hithop there," would b~ 
a ready way to caufe a rebellion in ~he pro
vince. And therefore the miffionaries and 

others who recommend it, ought to be con
fidered hy the· government of Great-Britail1 

(if they faw the matter in its true light,)· as 

moll: dangerous incehdiaries.-But, I per~ 
cei'Ve, by what you have related from Mr. 
Smith concerning the province of New-York~ 

that colonel Fletcher and lord CornburYI and 

the whole Epifcopal party there, feem tQ 

haye acted upon a confident fuppofition that 

the Church of England was already legally· 
eftabli!hed in the province (either by the go
vernour's commiffion,or by rome pofitive ita,- . 
tute of England, or by fom~ maxi~ of the laW 

of En~land, or upon fome other gr~und tha~ 
was independept of the laws made by lhe 

affembly of the province,) before the above-. 

mention~d minill:ry-aCts, optained by thof~ 

tWQ 
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two goverpours', were pa!fed~ And indeed 
Mr. Smith, in one of the patfages you havc:: 
cited from him~ exprefsly fays that the 
Epi{copalians in the -province make fllCh a 
pretenfion; which, he himfelf feems not to 
think wen-grounded. Now it feems ftrange 
to me that a matter of this importance ihould 
not be fettled one W'dy or other, fo as not to 
be a fubjea of doubt and argument.' ~ there
fore beg YOll would inform me whether the 
fqme doubt fubfifis in the other colonies of 
America, or whether there is a difference 

between them in this refpett; and likewife 
what are the grounds of this opinion 'of the 

,Epifcopalians of New-York. 

ENGLISHMAN. 

I fain would have avoided entering into 
this difcuffion, which will lead us into more 
length. than you are aware of, and retard us 
in tbe examihation of the main fubJeCl: of our 
prefent inquiry; which' is the hifim-y of the 
fieps that have been taken by the miffional'ies 
above-mentioned, and other Epifcopalians of 
America, to procure biibops to be efl:abliGled 
in that country by the authority of Great
Britaio, and of the effects which thofe fieps 

• 
have 
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have had upon perfons of weight ahd <lutho .. 
rity in Great-Britain, fo as to become a ground 
of an apprehenfion in the Americans that [uch 
a mea[ure will one day be adopted. But, 
flnce your cotidfity prompts you to inquire 
into the other [ubjeCt firit, I will endea.vour 
to fatisfy you jn,ihe befi: manner I am able 
concerning it. 

The opinion which [ome Epifcopalians 
have entertained, (a'nd which feems to have' 
been 'that of Colonel Fletcher and Lord 
Cornbury,) "that the Church of England 
is lawfully eftab1iilied in Americ:a" feems to 
be grounded chiefly on the following prapo
£Ition, which is, in general, reafonable enough, 
but will not hold; if carried to its utmaft ex
tent; to wit, " tbai when a Jet of EngJijh
n;en depart from England with the king's per
mijlion, and go z'nto a foreign, vacant, coun-:
try, and take poJlejJion of it in the name 4' 
the king, and hold it by grantsJrom the Crow,n, 
the laws by which they are to be governed in 

.fuch new country are the laws of England tbat 
pre in force at the. time of their emigration.': 
Thefe may in general be [aid to be the laws 

to 
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to which fuch colony will be fubjeCl: upon Oftlte feverai 
, nil' h . component 

their /irji Jaking p'!iJeflion if t etr' new country. parts of the 

h -fI: c: d b dd d fz h -laws that are To t em fiU at terwar sea e, uC'oJ offorce in the 

laws as they themfelves flallmake for their colonies. 

own better gO'l!,ernment by virtue ofpowers if 
legijlation defegated to them by the Crovjn by a 
charter or governour's commilJion; and .fitch 
laws, 01" flatutes, as flall be made, in pqJitive 
and exprifs terms, concerning them,afler their 
emigration, by the parliament if England, or 
Great-Britain, which z's the fupream legijla-
ture if the whole empire. Thefe are generally 
allowed to, be the three great component 
parts, or ingredients, which form the' bodies 
of laws that are of force in the colonies. 
There is alfo a fourth fort of laws that are 
confidered as binding in the colonies, though 
their foundation feems to be rather arbitra~'y 
and precarious. I meap fuch jlatutes 0/ the 
parliament if England, or Great-Britain, as 
have been pailed after the planting of a71Y colo-

I 

ny, and without any £ntention in the parlia-
mentto aiJef! it; but which, having beeJl 
thought by the judges of the feveral courts if 
juqicatztre in the colony to be tifefitl alterationf 
if the firmer laws, and likely to prove bene-

VOL. II. X x x ./icta.! 
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ficialto the colony, bape been adopted by the [aid 
. judges in their deci}ions of the law-fuits brought 

before them, and acquiefced in by the parties 
qffeEled by them, and generally ajproved by the, 
peopleoj'tbe colony at large, tbough without a ~ 

firmal adoption, or admifJion, of them by the 
aJfembly ,oj'the colony. This fource of colony
law is called zif'age, and is mentioned by that 
name in an aCt of parliament of the reign 
of the late king George the Second. It muft 

,therefore be allowed for one. origin of thli: 
laws that are now in being amongfi the co
lonifis of America; though it is matter of 
juft furprize, when we confider the high 
fpirit of liberty by which thofe colonifis arc 
generally animflted, that they fhould evef 
have permitted their judges to exercife fQ 
g~eat a power, and ereCt themfelves ,into 
occafional legiflators over them. But we 
may fuppofe the judges have exercifed this 
power with great wifdom a~d difcretion, 
and have thereby induced the people to fub-
mit to it. However, this fourth fource of 
colony-law is what we fhall have no farther 
occafion to confider in our prefent inquiry: 
and therefore I fhall fay no more about it. 

It 
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It is the' fifO: fort of colony-laws that we' are 
, principally to attend to, namely, thofe which 

are fuppofed to have heen carried out by the 
lirft planters of the colony from the mother
country. Now the Epifcopalians of America 
are apt to contend that amongfl: thefe original 
flnd pre-exifting laws are to be comprehended 
thofe which relate to ecclefiafiical matters; 

, to wit, dt, The aritient law of-England for 
the payment of tythes to the clergy; 2dly, 
The ftatute of fupremacy in the I ft year of 
queen Elizabeth's reign, whereby the fpi
ritual jurifdiCtion of the Pope was aboliihed 
throughout all the dominions of the crown 
of England, and the' king, or queen, of 
England for the time being w~s declared 
to be the fupreme head of the church; and 
the ftatute of uniformity in the fame queen's 
reign, which fettled the Liturgy and ArticleS" 
of Faith of the Church of England; and, 
in general, all the acts of queen Elizabeth's 
teign which were pa1Ted for the fuppreffion 
of . the Roman-Catholick religion in Eng
land, and the eftabliihment of the Protefian!: 
religion, according to the mode of the Epif ... 
eopal Church of England, in its, fiead; 

Xxx ~ and, 

The a'rgument' 
which has 
been drawn ' 
from the fore
going propo~ 
fition in fa
vour of the 
eftablilhment 
of the Church 
of England in 
America. 
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and 3d1y, All the penal laws which were' 
paIred in the fame reign againft thofe who 
did not conform to the Church of England 

\ then efiabli!hed; many of which related only 
to Papifts, but fome to diffenting Protefiants. 
For, fay the[e- Epikopalians of America, all 
thefe three claifes of laws were' in force in 
England at the time of the emigration of the 
firft Englifh fettlers in America. This is the 
beft argument that has been produced by the. 
EpifcopaHans of America to prove that the 
Church of England is, eftabliihed there. 
The other arguments they ufe for this pur
pofe are of very inferiour weight. I .will 
therefore defer the confideration of them 
tiH I have made the r,emarks that occur to 
me upon this fira and principal argument. 

'A remark in 
anfwer to the 
faid. argu
ment. 

Now, in anfwer to this argument, I mufl: 
obfe.rve, that it is ultimately founded on the 
pre[umed choice and inclination of the colo~ 
nifts who have at different times emigrated 
from England and made fettlements in Ame~ 

"" rica, and of the kings of England by whofe 
I permiffion they have done fo. It is pre
fumed, in the I it place, that neitJ1er thefe 

colonifts 
> 
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-colonifl:s themfelves, nor the kings of Eng: 
land, by whofe permiflion ~ they emigrated, 
intended that they ihould live in a ftate of 
anarchy, W'ithout any laws at all, in their 
new plantations, even upon their fidl arrival 
there; and it is prefumed, in the zd place, 
that the laws by which both the colonifts 
themfelves . and the Cmwn intended that 
they ihould be governed upon their firft 
arrival in their new fettlemen'ts, were thofe 
they had known and been u[ed to in Eng ... 
Ian? before their emigration, that is, the 
laws of England that were in force at the 

. time of their emigration. The[e prefump
tions, or conjetl:ures, are the fole foundation 
of the argument. For it will hardly be con
tended that, if both the colonifts and the 
kin& had originally agreed, before their emi.,. 
gration from England, that in their new 
fettlements the payment of tythes to the 
clergy, and the ufe of the Liturgy and cere
monies of the Church of England, (though 
they-made a part of the then fubfifring laws 
of England,) !bould not take place, fuch a 
previous agreement would have been void. 
For, if this were the cafe, the charters of 

Connecticut 
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ConneCticut and Rhode Ifland, which were' 

granted by king ,Charles the 2d in the year 
1662, two years after the reftoration, for 
the fatisfaction and accommodation of the 
colonifrs who had fettled there, and who 
were chiefly diffenters from the Church of 
England, and which exprefsly allow the faid 
colonifrs to forbear the ufe of the .Liturgy 
and ceremonies of the Church of England, 
would, with refpect to that indulgence, be 
void and ineffeCtual: which no body, I be~ 
lieve, has ever yet pretended. It muft there.. 
fore be admitted that fuch parts only of the 
laws of England were originally tranfplanted 
to America by the firfr colonifrs who fettled' 
there, as the faid colonifrs and the kings, by 
whofe permiffion they emigrated and fettled 
in that country, intended 140uld be fo tranf· 
planted: and the whole remaining difficulty 
will be, to difcover, what parts of the laws 
of ,England, that were in force at the times 
of the feveral emigrations of the colonifis to 
America, were intended by the {aid colonifis 
and kings to be fo traniplanted, or, rather, 
what parts of them were intended by them 
to be excepted from the general tranfplanta:.." 

tion 



tion of all the reO:; that being the more 
natural way of flating this inquiry, becaufe 

I 

we'may reafonably fuppofe that they intended 
that the general body of the laws of England, 
without an enumeration of them, fhould take 

, place in the new plantations, with an excep
tion of fome few of them, which they either 

. did not approve or did not think fuitable to 
their new condition rof cultivators of infant 
fettlements. . We muO: therefore inquire, 
whether there were any parts 0f the laws of 

'. England that were in force at the time of 
the firft fettlement of the colonies of America, 
which, we have Teafon to think, were not 
intended by the faid colonifl:s, and by the 

, kings of England, by whore permiffion, and 
under whore authority, they emigrated and 
fettled in America, to be tranfplanted to 
America and become binding upon the raid 
colonifis in their new plantations in the fame 
,manner as they 'had been before their emi
gration from England. Now in anfwer to 

. this ,quefrion I think it -may be fairly faid, 
that there is great rea[on to fuppofe that the 
obligation to pay tythes to the clergy was one 
of-thofe parts of the laws of England which 

neither 

There is rea~ 
fon to fuppofe 
that neither 
the firll: fettlers. 
in America, 
nor the kings. 
of England 
under whore 
authority they 
fettled there, 

intended that the laws of England relating to th.e paY.Iuent of tythes, lhauld 
~llk~ 'place in tlw raid new f~ttJernents! . 
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neither the colonifl:s themfelves, who fettled 
the firft colonies in· any part of America, nor 
the kings of England under whofe authority 

they fettled them, intended to be tranfplanted 
. with them to America. For fame of the 

:firft colonifl:s, as, for inftance, the ~akers) 

difapproved of the cuftom of paying tythes at 
all to any fet of clergy; and great numbers 
of them were difienters from tbe Church of 
England, and confequently muft have been 

I unwilling to pay tythes in their new planta ... 
tions to a fet of Church-of-England clergy
men, though they had been forced to do 
fo in Old England; and all of them, the 
Church~uf-England men as well as the reft, 

feem to have thought the payment of tythes 
to the clergy too great a burthen for a new 
colony to bear at its firft fettlement.· For 
none of the colonies, as I believe, have ever 
paid them immediately upon their firO: efta. 
bliihment, and by vi~tue of the antient law 
of England; nor indeed even at this day: 
though fome of thofe. in which the bulk of 
the people are members of the Church of 
England, (as Virginia, Maryland and South 
Carolina,) have eftabli!hed, by acts of their 

afi"emblies, 
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aiTemblfes, fome other legal payments for the 
epifcopal minifters of their pariihes. It ap
pears therefore not to have been the inten
tion of the firO: (ettlers of the feveral colonies 
of America to tranfplant ~ith them that part 
of the law of England which required t,hem 

, to pay tythes to the clergy. 

Nor can it reafonably be fuppofed that the 
kings of England by whofe permiffion the 
firfr colonifis of A.merica emigrated from 
England, had an intention that thofe colo
nifrs !bonld pay tythes to the clergy in their 
new fettlements as foon as they had made 
them; though perhaps they might willi that 
either that, or fome other fufficient, proviGon 
might be made for the maintenance of an 
epifcopal minifiry in the colonies, when the 

people' !bould be better abJe to:'lfford it~ 
But, I fay, they did not expect, or intend~ 
that, immediately upon the (lrrival of the co
loniJlsz'zt their reffieBive new plantations, the 
clergy fhould be . intitled to a tenth part of 

theyearIy produce of their new lands, as 
the clergy of England are to the Iils.e part of 

the produce of the lands of England. For» 

VOL. II~ X y y if 
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if they had had fuch an' intention, they would 
have direCted their governours' of the [aid 

provinces to infer't in all the grants of land 
which they mad~ to the new fettlers in the 
king's name, (all the lands of America be
ing, as you know, holden by virtue of grants 

from the Crown;) a claufe that £bould ex

prefsly referve to the clergy fuch a portion 

of the future produce of the lands thereby' 

granted; and they would alfo at the fame 
time have caufed the faid new-granted lands 
to be divided into diihiCts, or pariilies, and 

have appointed epifcopal clergymen of the 
Church of England to be the minifiers of 

them. ,But none of thefe things were ever 
attempted to be done. And therefore we 
muil: fuppofe that the kings of England, by 
whofe permiilion the firil: colonifts fettled ill 
America, had no intention that' the law of 

'England relating to the payment of tythes to 
the clergy £bould be immediately tranfplanted 
to America together with, the other laws of 
England then in being, which were more 
neceffary to the, prefervation of peace and 
,good order amongft them., 

And 
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And' confequentiy, fince neither the firft 

tolonifis themfelves, nor the kings of Eng
hnd, by whofe permiffion' they emigrated 
from England and made fettlements in 
America upon lands granted .them by the 
Crown, intended that the 'law" of Engla'n~ 
concerning the payment of tythes to the 
clergy lhould be immediate1y tr~nfplanted to 
America, we may juiHy conclude that it 
was not fo tranfplanted, or that it never was 
binding in America by virtue of the mere 
{ettlement of the Englilh colonifis in that 
coun~ry, and without [orne [ubfequent act of 
:authority to introduce it there. 

And in' this refpect the' Engliili colonifrs 
in America, and the kings of England by 
whofe permiffion they fettied in America, 
{eem to have thought and acted in pretty 
much- the fame manner as the French colo
nifis who fettled in Canada, and the kings 
,of France by whofe .permifiion they fettied 
there. For theft: latter perfons did not confider 
the law of France, which dil'ects the payment 
of tythesto the clergy, as having been tranf
planted into Canada upon the firft [ettJing of 

y y y 2 it 
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-it by tbe Frenc~ coloniils, not~ithtlanding · 
, the great bQdy of the laws of France that 

prevail ~t Paris-and in the dil1riCl: belonging to 
it, and which are known by the name of 

the Clffl0171 of Paris, was exprefsly introduced 

into Canada by the ediCts of the kings of 
France and their grants of the lands con
tained in it. For the firl1 colonifts of Canada 
were not obliged by law (as you well kriow,) 
to pay any part of the produce of their plant
ations to the clergy for a long feries of years; 
and even now they do not pay the t~ntb part, 
(as the inhabitants of the difhiCl of Paris in 

Old France do,) b~t only, the 26th buihellof 
their corn; which they threili out for their ' 
refpeCtive curates, and put up for them in 
their granaries. And this matter has been 
f~ttled intirely by pofitive edicts of king 
Lewis th~ 14th, without any reference to, 

or fuppofed operation of, the law that -pre
vailed in the dil1riCl: of Paris in Old France ., 

llPon the' fame fubjeCl. For in th'ciyear 1663 

It was then 
:fixed at the 
rate of the 
13th part of 
the vegetable 
produce of 
the land. 

ihat celebrated king publiihed an edict by 
which he ordained that his fubjeCts in Canada 
ihould'pay the thirteenth (not the tenth) 

{heaf of all the co(n that grew upon the~r 
land, 
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land, and the like part of all their other vege'! 
table produce, to the direCtors of the feminary 
of QQ..ebeck, to be by them qiftributed in 
pOltions, or fatiries, to the 'pri€fis whom the 
bifhop ihQuld fendintq the feveral pariihes 
of the colony to difeharge, the duties of pa-, 
riih-priefis there; no confiant, or peculiar, 
curates having at that time ,been efta.bliihed 
in the [aid parHhes. And upon a cumplaint In the yeal' 

1667 it was 
and remonfirance made by the inhabitants, reduced, by a 

or {etders, of Canada to the fuperiou'r counGiJ ar~:~~~:~~~~; 
of the province, that the payment of a thir- 26thbufueUof 

.. corn, threfucd 
teenth part of their produce to the clergy was . out for th.e 11[e: 

h b h r h" . 1:. d 'II of the pnefr-' too eavy a . urt en lOr t elrmJant an 1 '" 

cultivated fettlements to bear, the faid pay-
ment was, by the authority of the [aid fupe-
riour cogl1cil, reduced to one half of its 1 

former quantity,. until the king's plea[ure 
fuouldbe known upon the fllbjeCt; but with 
an ;tdditional obligation on the land-holders 
by_ whoitl the {aid payment was to be made, 
to threlh out the [aid corn [0 that it ihould be 
fit to put up in the granary. This redutl:ion ., 
of the tythe from the 13th iheaf of corn to 
the 26th buihell by the [uperiour c~llncil of 
Q£s:beck was made in the year 1667, and was,. 

immediately carried into execution. 
Some 
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Some years after, as the colony grew more 

populous, it became neceifary to efiablilh new 
pariibes in it. And upon that occafion the 
French king was requefied to alter the regu

lations he had made by his edict of i663 
concerning the payment of all the faid tythe 
to 'the direCtors of the feminary at ~ebeck, 
and to order the tythes of each parilh to be 
paid to the particular curate who did the duty 
of it, and likewife to efiablilh permanen't cu· 
rates in the pariibes' infiead of temporary mif~ 
fionaries who wexe removeable at the plea{ure .. 
of the biibop. And Lewis the 14th accordingly 
ordered both thefe things to be fettled in this 
manner, and at the fame time confirmed the 
temporary regulation of the fuperiour council 
of Q£.ebeck concerning the afotyfaid reduction 
of the tythe from the 13th ibeaf of corn to the 
26th buibell, but with this further provifion, 
to wit, that, if the tythe {bould be fou'nd in' 

any pariib to be infufficient for the proper 
maintenance of the curate, the fuperiour, 

. council of ~ebeck ibould order ,an addition 
to be made to it by the feignior and other 
inhabitants, or land-holders, of fuch pari!h. 

The edict in which thefe things were fo 

fettl~d 
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fettled was publiilied in the month of May, 

1679 -= and it continued in force during all 
the remaining time of the French govern
ment in Canada till the country was conquered 
by the Britiili arms in 1760. 

And, notwithihinding the lafi-merttioned 
, provifion of the faid ediCt of 1679, concerning 
an addition to be made, where neteffary, to 
the maint~nance of the curate of the pariili, 
by order of the fuperiour council of the pro
vince, father Charlevoix informs us that no 

, fuch addition was ever ordered to be made, 
becaufe the king of France had granted a 
fum of 7600 French livres a year out of his 
own revenues for the increafe of fmall bene .. 
kes in Canada, which rendered fuch addi
tions to the tythes unneceffary. 

Fathe~ Charlevoix further informs us that 
the curates of pariilies in Canada have, at 
feveral different times, endeavoured to get· 
their tythes increafed to the original rat~ at 
which they were fettled by Lewis the 14th's 
~dia: of 1663, of one thirteenth part of the 
fruits of the ~arth. But the fuperiour council 
~f ~ebeck has always difall?wed their claim 

to 
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to it~ At Iaft the curates appe:tled from the 
decifion of the [aid fuperiour council to the 
Frerich King's council of flate; whkh, on 
the Izthof July, 1707, gave a finaljudge_ 
ment againft them, that intirely' overturned 
their pretenfions, and took away all their 
~opes of fucceeding in them at any other time. 

Befl(les the 7600 French livres a yeart 

which th~ French king granted out of hj~ 
revenue for the augmentation offmalllivings 

. in Canada, he granted another fum of ,zooo 
livres a year for the benefit of fuch curates of 
pariihes as thould be rendered incapable .of 
performing the duties of tbeir0ffice in their 
refpeCtive pariihes by old ag'e.or infirmity. 
And thefe 2000 livres were to .be dividoi 
into [even parts, of which fix were to be of 
300 livres each, and the feventh of zoolivre&. 

1. And afterwards th;e king of France granted 
another fum of 1350 livfes per annum for the 
fame purpo(e of maintaining old and infirm 
curates; and another of the fam~ amount, 
for the building of new parilh-chunlh€S. 
And all thefe fums were at the difpo[al of 
the biihop of Quebeck. 

d. 
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It,is.plain therefore that neither the French 
colo.nills in 'Canada nor the kings of France, 
ey whofe permi'ffion they" fettled:there, un
,ael'llood the law of .tythes to:havebeen 
tranfplanted from France .into Canada, either 
by, the mere act of emigration of the fettlers 
from the former country to the~latter, or by 

I t,he edicts 'of the kings of France which in
troduced the cullom,of Pads into the latter 
country as the general balis, or fmmdation, 
of its laws. Much le[s therefore ought it to 
be fuppoCed that' the fidl: planters of the 
Engliih colonies in Americ-a, (many ,of whom 
were clitlenters from the Church of Ef.lgland,) 
meant to carry with them that part of the 
laws of England which requires the occupiers 
ef land to pay tythes to an Epifcopatl miniCtry. 

Conc1u/ion~ 
that the 
French law of 
tythes was not 
tranfplanted 
from France 
into Canada 
by the emi. 
gration of the 
firIl: fettlers of 
the latter 
country. 

The fame 
conclufion 
concerning 
the Englifh 
law of tythes. 

,For neady the fame reafons' we m'ay con- The fame' 
conclufion 

elude, that it was not the intent~on of the Brit. extended t() 

E 'il.. .r. f A the EngIHh nghw lettlerso·· merica to carryover with flatutes ior 
them into their new fettlements tbefiatute' eftablilliing 

the Church of 
of· Uniformity paf['ed in the reign of qMeen England, ana 

h 
r L pUn!thmg djf~ 

Elizabet JOr' dtal.:)liihing the Liturgy and fenters from 

Ceremonies and Articles ·of Faith of the it. 

Church of England,· and) fiilllefs,. the penal 
• VOL. It Zz z law~ 
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laws which wen~ paffed in the fam~ 'reign 
againft Protefiant diffenters from, the fame: 
£Ince many of thofe firfi ,(ettlers came them..' 

felves under that dendmination. As to the 
ftatute of Supremacy indeed, which was paifed 
in the 1ft year of queen Elizabeth, that ,cer

tainly does extend to America, as well as to 
all the other dominions of the crown of 

~ngland, becaufe there are expre[s words if) 
it which carry it to ,that extent,' it .being 
thereby enacted that the Pope's authority and 
jurifdiction ihall be for ever ~boli{hed and 
excluded, not only in the dominions that 
were at that time in the poifefiion of the 
Crown of England, but in thore that there~ 
after ihould belong to it. But no_fuch· ex
tending words are inferted in the act Qf Uni
formity in queen Elizabeth's reign, nor in the 

peI?-al acts above-mentioned of th¢ fame reign 
which relate to Proteflant diffenters. Thofe 
acts therefore do not by their own immediate 

import and operation extend to the colonies 
of America: and, for the reaCon already 
mehtioned, it is not probable that the· firft 
fettlers- of thore colonies meant to cari"ythem 

with them int9 their new fc;ttlements when 

they 
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they emigr,ated from England. We may 
therefore conclude that the Church of Eng .. 
land. was not eftablifhed in the American 
colonies by the mere emigration bf the firft 
[:ettlers of them from England. And thus 

weare rid of the firft and heft argument of 
the Epilcopalians in fupport of the opinion 
~( that the Church of England' is at this day. 
eftablifhed in thore colonies, or at leaft in the 
colony of New-York, indepe~dently of th~ 
acts of its affembly." I now proceed to 
confider the other arguments that 'have been 
aHedged in fupport of that opinion, which" 
as I ,beforeobferv~d) are ve~y inferiour to the 
foregoing argument in weight and plaufibility. 

, A, fecond reafon that has been alledged in 
fupport of the above-mentioned opinion of 
the Epifcopalians of N ew-York, "that the 
Church of England ,is eftabliilied in that 
province independently of the acts of their 
affembly that have been paffed in favour of 
it,~' is drawn fro~ an aCt of the Englifh par
liament for fecuring the Church of England 
as by law eftabliihed, whi:ch was recited and 
confirmed 10 the act which ,eftabl1fhed the 

Zzz 2 
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treaty of union between England and Scotland 

in the year 1707- The occafion of pailing 
this aCt was as f011ows. The parliament of 
Scotland were apprehenfive that, when the 

union of the two kingdbmsfhould take place" 
and the two parliaments of England and 
Scotland fhould be fwallowed up in tqe par

liament of the united kingdom of Great .. 
Britain, the Englifh part of t~e {aid parli!1-
ment, (which would greatly out-number the 

Scottiili members" and would conlill of 
members of the Epifcopal Church of 'Eng .. 

land,) might take forne opportunity of getting 
an aCt of parliament paired for over-turning 
the Preibyterian mode of church-government 
and publick fervice that was then efiablilhed 
in Scotland, and introducing bialOpS and the 
ufe of, the Englifh Liturgy in their fiead. 
This apprebenfion was by no means' ill .. 
founded; fince their country had twice been 
rendered a fcene of confufion and mifery by 
the like' attempts in·the reigns of king Charles 
Jhefirft and king Charles the fecond; the 

former of whom attempted, in the year 1637, 
to force upon them the ufe of a publick 
Liturgy (to which they were averfe,) and 

the~eby . 
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thereby gave eecafibn to tliGfe tUmults 'and 
infun;eGt.ions, among:, them, which ultimately , 

broughtton t;he civil: war in'Eng1and~ whidi 
en.dcd, in the death'of the'king-and the change 
of the g6v~rnment ~f England r and the' 
latter, (after Epifcopacy had been for:malI~ 
and: folemnly abelilbed' by king Charles the' 
firfi and the Scotti(h parliament in the ~ear 
164I,in compliance with the general incli
nation·of the people,) again introduced EpiC .. . ' 

copacy among~. them, and perfecuted the 
Prdbyterians that refufed to fubmit to that 
efiabliihment. . The memory of theCe mif
fortunes and oppreflionsmadethe parliament 
of Scotland afraid of the like attempts on: 
f~me future occafion, after the two kingdomSl 
fuoald be united, if particular care were not, 
taken to guard <lgainfr them: aQd therefore 
theypaffed an act of parliament, previous to 
the treaty of. Union; toefiabliili the Preiby~ 
terian mode of church-government within 
the kingdom of Scotland to ,all future times, . 
and made the act fa paffed ane1I'ential and' 
fundamental article of the union between the 
two. kingdoms, that ihould never be repealed~ 
or altered, by any fubfequent parliament .of 

the 
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the united kingdom of Great-Britain. The 
zealous friends to epifcopal government in 
England took oceafion from this aCt of the 
Scottilh parliament to procure a like precau
tionary aCt to be paffed by the En glilhpadia-' 
ment for the perpetual eontinuanceof epif
copal government in Englarid; though, from 
the great majority of the Englilh_ members in 
both houfes of parliamen t, there feemed to 
be little rear on to apprehend that any attempt 
to the prejudice of the Church of England 
could be the confequence of the faid union. 
Such an aCt was, however, paffed by the 
Englilh parliament, and made an article of 
the treaty qf union between the two king-. 
doms. It was intitled, "An as for Jecuring 
the Church of England as by law dJabliJh(d:
And if enaCts, ," That the act of the I 3th 
(( of queen Elizabeth, and the act of Uni

" formity pafTed in the 13th year of king 
cc Charles the fecond, and all and fingular 
" other aCts of parliament then in force for 
" the efiablilhment and prefervation of the 
" Church of England, ihould remain i~· full 
" fosee for ever; and that every fucceeding 
" fovereign ihould) at his coronation, tHke 

" and 
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rt and' fubfcribe an oath to maintain and pre~ 
cc ferveinviolably the faid fettlement of the 
" Churcn of England, as by law efiablifhed, 
" within th~' kingdoms of England 'and Ire
(( land, the dominion of Wales, and town 
" of Berwick upon Tweed, and the terri
" tories thereunto belonging." N ow from 
thefe laft words, « and. the territories there
unto belonging," fome perfons have infetred 
that the Engliiliparliament meant by that 
. at}; to eftablifh the Church of England in all 
the out-lying, difiaht, dominions then belong
ing to the Crown of England, land. confe
quently in the Englifh colonies in America, 
as well as in Enghind,' Ireland, and 'Wales, 
and the town of Berwick upon Tweed; all 
the faid dominions being, they fay, compre-

. hendedunder the [aid expreffion of the ter
ritoriesthereuntt; be!onging. 

FRENCHMAN. 

" This feems to be a firange conclufion to 
draw from this proceeding of the Englifh 
parliament; as it [eems highly probable that 

. the whol~ view of the ,parliament in making 
that pre<;autionary act was to preferve the 

Church. 

Argument of' 
the Epifcopa. 
lians derived 
from thore 
words. • 

A remark Oil 
,the raid ar~. 
gument. 
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Church :of £ogland from being overturned' 
(i)r,alt(ired ,in .'thore lpartsofthe ~.ngliih do
~inions inwbich :it \'lasthen .dlablrilied, 
and not ctolefiabH!h it in ,other _Farts of,them. 
The .att~nthm ,pfJhe Englifhparliame~t.muft 
at that time ,have lJeen ,intirely taken up with 
the great objed: then beforethem, the union 
of the two kingdoms of England and Scot
land, and with -the means of preventing [nch 
ill .Gon1~q\,1enc.es as might be thought likely 
by [o!llemembers to follow fromjt~ 'It ought 
not therefore to qe imflgined .t:bat ·they meant 
at the [arne time in an occafional and colla
teral manner, and b¥ tho[e three or four 
general words of ,the territories thereto be
longing, to .make fuch important innovations 
in the government of other parts of the 
Engliili dominions as that ofefiabli.fhing t~e, 
Church of England, with .its Liturgy, cere
monies, articles of faith, and payment of 
tythes, in them, when they h;d not been 
~fiabliilied there before'. And I wonder that 

, ' J ~ I 

any man can ever have entertained. fo abfurd 
and ridiculous a notion. 

ENGLISH~ 
I 
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ENGLiSHMAN . 

. ithinkthis cohcluGon as abfurd as you 
tan do: and therefore I ihould not have. 
troubled you with the mention of it, if I had 
not feen it advanced by a writer of refpecl:~ble 
abilities. But Dr. Williatn Douglas, (from The aforefald 

whofe infiruCtive fummary of tne fiate of fe€ond argu-
ment of the 

the' Britiili fettlements in America 1 have Epifcopa12ans 
. was adopted 

already cited you lome paffages,) does in that -by Dr; Dou. 

book deliver it as his opinion that the Chmch. gIasofBofton. 

of England is efiablilhed in the American 
col~nies by the above-mentioned claufe in 
the faid Englilli act of parliament, which, 
after mentioning England and Ireland, and 
Wales, and the town of Berwick upon Tweed, 
contains the general words, "and the terri-
i, tories thereunto belonging." In a note 

marked I in his fecond volume, page 12 r, 
he expreiTes himfelf in thefe words. "Before 
" the union of the two kingdoms qf Great
" Britain in the year 17°7, the ecclifJajlical 
" conJHtution of tbe Englijh American plant-
e( alions wa~ (RomalZ-Catholicks excepted,) 
" a general toleration of all Chriflimt pra-
~' jdJions without any preference. In the t~eaty 
, Vot..lI. Aaaa (!j~r 

TI-e words 
ured by him 
on this [111),... 

jeft. 
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. tc for this union, it 'lvas naturally agreed by 
H the commijJioners, and qfterwardi confirmed 
" il1 perpetuity by aCls if both parliaments, 
(ct :rhat the Church if England was to br 
« deemed the e/lablijhed church., with the efta
(C blijhed toleration, in all the formerly Eng .. 
" lifo colonies,'" by tNs exprdjion, '" and ter
" ritories thereto (to England) belong!ng."'
(C In the flriCl aClof Uniformity, in the 14th 
cc if Charles the 2d, there is no addition if 
« the words, '" territories thereto belonging,'" 
H though the ijlands if Jerfey and Guernje, 
" (which the reverend Mr. Hobart thinks are 
" meant by thqfe words in the aCl pqjfed at the 
cc Union) belonged to England at that time as 
cc well as at the tt'me if the Union." Thefe 
are the words in which Dr. Douglas has 
expreiTed this odd opinion. But he feems 
not to have confidered very carefully what he 
meant by it. For, notwithftanding he here 
affirms that the Church of England was efta
blillied in the A~erican colonies by the faid 
Engliih act of parliament of 1707, he no 
where fuppo[e~ that by virtue of the faid act 
the minifiers of the Church of England,are 

. become intitled t9 demanq ~« payment' of 

tythe~ 
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tythes from the people of t4eir re[peC'tive 
p~rilhes, or that the aCts of the aifemblies of 
the provinces of MafTachufets Bay arid Con
neCticut by which a legal maintenance is 
provided Jor the Congregationalift, or Inde
pendant, minifiers, are rendered null and void 
by the faid EngliihaCt ot parliament, and 
the payment of tythes to Epifcopal minifiers 
fupftituted in their {lead; which would be 
the necefTary confequences of the eftabliih
ment of the Church of England in thofe 
pmvinces. He therefore [eerns not to have 
really entertained the opinion that he has 
advanced concerning the efiabliiliment of 
the Church of England in America by the 
faid act of parliament, but to have deceived 
and puzzled himfelf (as many other per[ons ' 
have done on the like occafi(ms) by 'not con ... 
fidering the meaning of the word dJablijh .. 
men!, or the extent of the propofition he too 
hafiilyadvanced. I therefore confider this writ
¢r as having been in truth of a contrary opinion 
to that which he has advanced ill the fore
going pafTage of his book concerning the 
eftabliihment of the Church of England ill 
America by the [aid act of parliament. But, 

A a a a z whether 
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,whether he was or no, I mull: continue to 
think that opinion wholly deftitute of fo~n. 
catioll. As to that expreffion in the [aid aCt, 
of the territories ihereunto belongt"ng, it mufi: 
be fuppofed to relate to the iflands of Jerfey 
and Guernfey and the me of 'Man, and the 
other little iflands on the co aft of England, 

. and the other dependent dominions of th~ 

Crown of England in which the Church of 
England was alreaqy eftabliihed, {as the (aid 
reverend Mr. Hobart underftood it,) but not 

, to the Englifh colonies in America, in whi~h 

~be faid eftabliiliment had not taken place. 

This Mr. Hobart has treated this fubjeCt 
with fo much ability in a pampalet he pub
liilied about twenty years ago, in titled A 
fccond Addrifs to the Epifcopal Separatt"on in 
New-England, that I am perfuadedyou will 
be glad to hear an extract from it. Amongft 
other arguments of weight he has the fol
lowing pafTage. (( :the title if the as is 
" exaClly agreeable to what <;J)e have jat"d oj 
" the defign if t"t, and of the temper of the 
" parliament that pqjfed it. It is intitled~ 

'" Alt 
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,,~t' '.dn aC1 (notfor enlarging, but) for fecur:' 
,~,' t'ng the Church of England,'" and that not 
" in the American plantations, but as it is 
cc now by law eflablijhed; which plainly mean~ 

" no more than to perpetuate it within its 
,H ancient boundaries. 

" 'l'he provifion maae in the as itJe!f is 
tc well adapted to this ddign; for it enacts, 

" That the as of the 13th of E.lizabeth, and 
" the as of Uniformity, pajJed in the 13th 
" year of Charlesjhe 2d, and alland/ingular 
cc. other aSs of parliament tben in force for 
u the ejtablijhment and prefervation 0/ the 
lC Church of England, jhould remai,,! in full 
(( force for ,ever; . and that every jucceeding 

'C flvereign jhouM, at his coronation, ,ake and 
t.e fulfcribe an oath to m(linlain and preferve 
(( inviolably the faid Jettlement if the Churcb 
H 0/ England, as by la'lCJ dtablijhed, within 
" the, kingdoms of England and Ireland, the 
" dominion of Wales, (lnd town of Berwick 
(( upon Tweed, and the territories thereunto 
~'belongz'ng. 'I'his as doth not ufe juch ex~ 
" pniJio1ZS, (lS would have been proper, and 

'! e<J,Jen necejfary, had the ddi$,n been to haw·', 
, . ~' m(ld~ 
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Cl made a new e.flablijhment; but only fueh at 
" are proper to ratify and confirm an old one. 
(' 'I'he fettlement, which the king is Jworn to 
" preferve, is reprefented as exij#ng previoujly 
H to the pqfjing this aCf, and not as made by it. 
" 'I'he words of the oath are, to maintatn 
" and preferve inviolably the laid fett/ement. 
" !f it be ajked, What Jettlement? 'I'heanfwer 
" mufl be, a fettlemmt he-I'etrifore made and 
~, corifirmed by certain jlatutes, which, for the 
.' greater certainty and ficurt:ty, are enume
" rated in this au, and declared to be unalter
" able. This is the fittlement the king is fworn 
" to preferve, and this feulement has no rela
H tion to us £n America. For the as, whica 
" originally made it, did not reach hither; 
~, and this as, .which perpetuates them, ciges 
,~ n{)t e:,;tmd them tou~." 

And in another paffage he fays, '~Theft 

H countries [the American plantations 1 are 
" ifually, in law, as well as in other, writings, 

_ " flyled colonies or plantations, and not terri;;' 
"tories. 'I'he ijlands of Guerl'ljey {]nd Jerjey 
,~ were properly territories belonging to ,-the 
(f kingdom of England before the Union t(Jolt 

." j lace: 
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Ie place: and they }land in the fame relatiotl 

"to the kingdom if Great-Britain ./ince. 
i:C 'I'heChurch of England was eflablijhed in 

cc thife ifl~nds; and the legijlature intended to 
(( perpetuate it in them, as well as in England 

" itfelf; fa that, as thefe ijlands were not par
" t£cularly named ~'n the aCl, there was pcca
U }ion to ufe the word, Territories, even upon 

" the fuppojition that they did not deJign to 
(t make the eflablijhment more exten./ive than it 
H was before this law pqjJed." There paifages 
of Mr. Hobart feem to me to be unanf werable. 

This Mr: Hobart was a Congregationalift 
minil1:er of one of the churches at Fairfield 
in Connecticut;. which made him appre
hen five that his opinion and arguments might 
be. attributed by ~he advocates for the con
trary opinion to partY-fpirit. He therefore 

. endeavoured to remove this prejudice by 
iliewing that his opinion on this fubjeCl: was 
agreeable to that of fome eminent bilhops of 
the Church of England, who were known. 
to be zealous fupporters of their own el1:a
bliihment. He cites on this occafion the 

o'pinions of tW9 [UGh biihops, Dr. Biif;. 
bifhop 
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'bilhop of Hereford, and the vei-y leattled 
Dr. Gibfon, billiop of London; who pub .. 
lilhed the well-known compilation of the 
eccleuafl:ical laws of England; called the 
Codex 'Juris EccleJiqjlici Anglicalti. The 
paifage in which Mr. Hobart mentions there 
opinions is as follows. "Dr. Bijfe, bijhop of 
« Henford, a mmiber if the Society [for pro
" pagating the gofpel} preached the annual 
"/ermon Feb. 21, 1717, ten years qfter the 
" aff if Union took place; and he fays, it 
" would have well become the wijdo11t where .. 
ce with that great work (the rfjormation, or 
" eflablijhment if the Church if England)' 
" was c07ZduC/ed in this kingdom, that this 
4C foreign enterprhf! (the flttlerrtent of plant~ 
cc ations in America) alfo jhould have been 
" carried on by the government in the like 
" regular way. But he owns the government. 
cc at home did not interpqfe in the cafe, or 
(( eflablifh any form of religion for us. in 
" truth ,( fays his LordJhip) the whole was left 
(( to the wtJdom of the jirfl proprietors, and to 
(( the conduC/ if every private man. He ob
" Jerves, that qf late years the civil intere)' 
. ~~ hath, bem regarded, and the dependance of 

" the - .. 
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h the c%nt"ds, bn the imperial Crown of the 
" realm, fecured: but thm, with r~gard fri 
" the relt'gz"on of the plcmtatz"o1Js, ht's Lordjh£p 
" acknowledges, that the government ilj£lf here 
" at home, (fovereign as it z's, and invdled~ 
" doubt/eft, with.ftgJident czuthorz:ty there,) hat!;" 
" not thought fit to ilyterpafe in this matteri., 
" otherwife them in' this charitable way: it 
" hath enaMed us to aJk the benevolence of all 
" good Cl:!rijHans towards the fopport of 1mf
H jionaries. to be flnt among theln. Thus bijhop, 
" B~1fo thougbt as 1 do, and that neither the 
" aCl of Union, nor any other law prior thefe
" to, did extend the ijiablijbmcnt ta the plant~ 
" ations; and, if the fociety had not been if 
" the fame opinion, they would hardly. have: 
" printed and dijperfid his jermon. Neither 
" did the civilrulersqf the nation, (who may 

" j1fflly hefuppqJed acquainted with its la'los,) 
" think that the a8 if Uni(m, or any other 
" law" e/lablijhed the Cburchaf England ill 
"America. 'Ihis is plain from the letter qf 
~,'the Lords Jujlz'ces to Gaveniour Dummer, 

" in the year 1725", almoft twenty yr:ars after 
" the Union) u'he~ei1Z they faYl <I'there is no 

VOL. II. 'Bbhb ~'regul(J;.1(,' 

TIle €lplntOTh. 

of th~ lords; 
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U regular e/fablijhment if any natirmal or pr~~ 
" vincial church in the;;: plantations.'" 

cc g it be urged,. that the Kt'ng's 'com
(C m.ijjz'on to the late biflop of Lond01z proves. 
" tin ei:clejiajH,-~al eJlabltjhment here, it is 
c. flflJicient to an/'Wer, that hz's Lordjht'p was 
H remarkable for jkill in the laws, fa far as 
" they relate to eccldiaJiical ailairs, as ap
(~ pears from his Codex; and h,e wits of the 
c, contrary opinion : jot in his letter to lJr. 
" Colman, if May 14, ]735, he writes thus: 
ece My opinion has always been, that the re
cc ligious /late of New-England is founded 
(i in an equallz'berty to all ProteJlants; none 
(( 0/ whz'ch can claim the name of a national 
(j; e)iablijhmenf, or any kind of fuperiority 
" over the rejl:" :Ihis opinion the bijhop 
" gave ?tot only }ince the aCi 0/ Union, . but I 

" even [even years after he had received his 
", commiJIion; and furely it mufl be admitted, 
n that as he had time enough to conjider if, 
',( fo he, if all others, heft unde;ftood it.': 

After .thefe authorities I think we may 
fafely conclude that the notion advanced by 
Dr. Douglas ~'that the Church of England 

was-
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was efia.hlilhed in America by the aCt of 
Union of the 'two kingdoms of England and 
Scotland',' is a mere fantafiick opinion, ,that, 
has no manner of foundation in faCt or rearon. 

FRENCI-lM'AN. 

I think fo. likewife, and without the Ie aft 
hefitation; and am almoil: forry you have 
taken fo much pains to refute fo ill-grou.nded 
an Qpinion.--' But, pray, d.o. the advocate,S 
for :Epif~opacy in America bring any other 
;;trguments, befides thefe two which we have 
'con'fidered, in fupport of their aifertion, that 
,the Church of England is efiabliilied in the 
America!) colpnies, and parti<;:41arly in the 
province of N ew-York, independently of th.t::, 
~¢l:s of dleif refpeetive aifemblies? 

EN G Ll S HMA'N. 

They have upon fome occafions brought 
, two other arguments in [upport of this opi
nion: but thefe arguments are fo. very weak: 
and trifling that, I believe, they do not in 
general J;Iluch infifi upon them. The lidl: 
of them i$ grounded on, the ~ing's priv-ate 

:a b b b ~ inftruc-
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infl:rutl:ions to his governours of the America!} 
provinces relating to religion., The king, 
fay they;' is, a,c~ording to the law of Eng .. 
land, the fupreme head of the church: and 
therefore he has a power to make laws relat .. 

-ing to religion by his own fingle authority. 
Of the killg's A d h h ' . r. d h· . h· . h' 
inftrutlions to n e as exerCl1e t IS aut onty Wit 

his govern~ reiipeB: to his American colonies by his in.., 
ours of the' '. . 
colonies in fa- ftruCtions to his governours upon this fubjeB:: 
vour of the .... -
Church of one of whIch dIrects the govern ours to pre .. 
England. vent any ,minifters from' preaching in their 

refpeCtive provinces without their licences j 

aQd another commands them to take efpecial 
-care that divine fervice be performea through-

out their governments according to the rites 
of the Church of England; and a third 
commands them to give all countenance and 

encouragement to the exercife of the lord 
biihop of London's fpiritual authority; and a 
fourth commands them not to preter any 
minifters to any ecclefiafiical benefices with
in their governments without certificates 
from the lord biihop of London of their 
being conformable to the doctrine and difci
pline of the Church of England and of good 

life and converfation. By thefe inJ1:ru~ioQs 

therefore, 
I 
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therefore, fay they, the Church of England 
IS . eJl;a,blifueg in the American colonies, to 
the ~xclufion of all other -modes of religion, , 
by the king's authority as fupreme head of 
the -Church of. England. This, if .I uiMer
f}and it right,- is the fidt of the [aid two, 

latter arguments brought by the Epifcopa ... 
lians of New-York in fupport of their fa,. 
_ voutite. doCtrine. But it is' full of defea:s~ 
as, I believe, I {hall foon convince you. 

For, in- the firfl: place, though it be true 
that the king is. by the' laws of England, 
the fupreme head of the church, and the 
il:atute that makes him fo, (namely, the fl:a
tute of the fira year of queen Eli~abeth for 
~bolilhing the authority of the Pope and all 
foreign j urifdictiol1 in matters ecclefiafl:ical 
and fpi~itual,) ~x:tends by expre[s words to 
aH the future dominions of the Crown of 
England, and confequently to ~he American 
colonies, as well as to the dominions at that 
time in its potreffion, yet the king is not im
powered, by virtue of this fupremacy in, mat
ters fpiritual, to make laws concerning reli
gion by' his own lingle authority,: but he 

muft 

A remark on 
the [aid third 
argument. 

Of the power 
of making 
ecclefiaftical 
laws in Eng~ 
lanQ. 
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m.uil aCt in this bufinefs in conjun¢{ion' with 
his parliament, if the laws he means to enaQ 
are to bind his Iay-fubjeCts; and in conjunc .. 

tion with the convocation, (or alfembly'of 
the bi!hops and. reprefentatives of the clergy 
of England,)' at leaft~ (if not with the par
liament alfo)' if they are to bind the clergy. 

only. This I taJ<.e to be clear law. There:. 
fore the king cannot by his· tingle' authority 
make laws concerning religion in hi; Arne:. 
rican colonies, any more than he can make, 
laws there concerning any other fubje~. ' 

Another re- -
mark on the 
{aid argu
ment. 

But, in the fecond place, if the king could' 
make laws in America concerning religi()n~ , 
he could' only make them by his publick 
letters patent und~r the great feal of England~ 
or Great-Britain, and 'not by his private an,d 
unpubliilied inftruCtions under his fignet and 
fign-manual, as we have already agreed in a 
former part of this con verfation. Therefore, 
if the king had had the [aid legiflative power 
upon the fubjeCt of religion, and had given 
his g~vernour$. the moil: exprefs and precife 
orders by inftruCtions under his fignet and 
fign-manual to efiabliih the Church of Eng .. 

lan,q 
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lal]d in their refpective provinces, to, the -utter 
exclufion of every other mode of the rro
tefiant religion, fuch an attempt to dlablilh 'I 

the faid church would have been whclly 
,illegal" and void. 

But) laftly, the king's inftructions to his A third reo; 
mark on the 

American goverriours do not purport to efta- faid argu--

blifh -the Church' of England in there pro- Mento 

vinces to the excIufien of the other modes -of 
the Proteftant religion, though they feem 
if.ltende-d to give _ it a fuperiourdegree of 
countenance -and encouragement. At leaft 
we may affirm this of the inftruCtions to t~e 
goyernour of Geor~ia, which I have above 
-recited to you. For, as to thofe of the go-
vernour of N ew-'york, I have not feen them~ 
and confequently cannot fpeak to them. But 
I believe they are nearly, if not exaCtly, the 
fame with thofe of the governour of Georgia. 
Now, if we examine thefe latter inftruc- Of the ttlte 

intent and 
tioJ)s, we £hall find that there is no fuch in- meaning of 

HruCtion. as that which is firfl: mentioned in the king's m
ftrutlions a. 

the foregoing argument of,the Epifcopalians, hove-men- ' 
. tioned in fa~ 

to wit, an inftruCtion direCting the governeur' vour of the 
- • 'Il. r: h" h Church of 
~ prevent any mlU!Her tram preac mg m. t e England,. 

prOVInCe 
J 
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prc>virice without his licence; which is, the 
firongeft of the three fuppofed in(hrtCl:ions, 
upon which that argument is - founded, in' 
favour of fuch excIufive dhtbliihmetlt. But 
the inftruCtion which comes nearefl: to' doing 
this, 2;nd feerns to have been perverted and 
mifreprefented for the purpofe of' drawing 
from it the favourite doCtrine of the exclufive 
eftabliiliment of the Church of England in 
America, is the 80th inftrutti'on; which I 
have before recited to you, and which is in 

The king's thefe words. "YOu are to inquirewhethet 
Soth infiruc-
tion to his there be any minifier within your government 
,overnours. who preaches and adminijters the focraments in 

any orthodox church, or chapel, without being 
ill due orders; and to give an accoun~ thereof 
to the jaid lord bijhop of London." This 'in
firuCtioD, you fee, relates only to orthod~x 

churches and chapels, that is, to, chlll1c~es 
and chapels that belong to" perfons of the 
religion of the Church of England. In there, 
no minifl:ers are, by this infiruCliori, to be , 
permitted to officiate, by preaching or admi:" 
nifiering the facraments, without having 
received epifcopal ordination. This is only 
a reafonable precaution to preferve thofe con-

gregations 
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gtegatidris in the p~ovirice which ~i:'e already 
of. the ,Epifcopal perfu:ifiont or Church of 
England, from having any iriinifiers put upon 

them that are nat ordained and ~ualified to 

oJl1ciate, am~rti;ft them in the manrier whicn 
they, the, tmhnhers of fuch orthodox, 01: 
epifcopal, churches, think neceffary. But it 
aoes dot forbi~ the preaching o( Preibyterian; 
O( dther proieftant, miniih:rs, not epifco!,ally 
ordained, to Prefuyterian, or other protefi
ant, congregatioh3; which ~s, indeed, ex
prefsli permitted by another of the king's 
infirm:tions> to. wit, the 75th; which is in 
thefe words, C' ro~ are to pe;mt't a 'liberty 
". if ~onjdence to all perfotl5, except paplfts ;' 
(( fo 'they iJe contented with a quiet arid peace
c~ d61~ enjoyment of the fame, not gz"vtng' of-' 
"felice or .fcan'dtil io the gO"Jernment." By 
thi~ eipreffion of liberty oj confcience) 1 pre
fume, we' muff ,underfiand a liberty to Pro

tefiants, who dHrent from the, Church of 
Engla~d, to meet together in proper places 
for the pu'rpofe' of wodhipping the Supreme 
Being: in the mariner' they' mbft appi·ove~ 
For, if it only rheats a liberty of thinking a~ 
they pleafeup-on religious fubjeCts> without 

V ot. II. C c c c meeting 

The king·s 
75th infiruc": 
tion to his go
Vernou.r in fa_ 
vour of tole
ration f01" all 
per[ons, e:{
cept papi1ts.. 
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,meeting together for the .purpoie o£ uivin4! 
worlhip, it is a liberty which they cannot be 
deprived of under any government, however 
fevere and arbitrary, but which they might 
enjoy in Spain or Portugal. as well as Georgia, 
notwithfianding the Inquifition, and which 
cannot but be allowed even to th.e papifis of. 
the province, who yet are excepted in the 
faid inftruCl:ion from the number of thofe to 

, whom the faid liberty of confclence is to be 
granted. It appears therefore by this 75th 
infiruCl:ion that the Eberty of meeting toge

.ther: for the purpofe of divine wodhip is 

. intended to be granted to all Proteftants in 

the province as well as to thofe of the Church 

Of the other 
inftructiqns 
above-men
tioned in fa
vour of the 
Church of 

. ingland. 

of England; and confequently the Church 
of England is not intended to be efiablilhed 
by thefe infiruGtions in the faid province to 
the exclufion of all the other protefiant modes 
of worlhip, as has beenJometitnes contended 
by the Epifcopalians of N ew-York. 

It does indeed feern to have been the in
tention of the king in the other infiruCtions 
alluded to in· the aforefaid argument of the· 
Epifcopalians, to procure the / Church of . 

England 
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England to be eftabliilied throughout the 
whole 'province, fo as to have divine fervice 
performed according to the liturgy andcere--

-monies, of that church in all the pariilies of 
it, though 'the Prote!tant diffenters from it 
were to be permitted at the fame time, by 

. virtue of the 75th article; to affemble in other 
meeting-houfes to wodhip God in their own 
l)1anner: - I fay, it feenls' to hp,ve been the 

intention of the kings of England to procure 
the Church of England ,to b~ foiftablifled" 
but not immediately to' eilabliili it in that 
manner by their own fingle authority exerted 
by the faid inilruCtions. This diilinCtion 
~ay, perhaps, appear too refined: but I thin~ 

The king's 
intention it\ 
giving the 
{aid inJ1:ruc~ 
tions to his 
governours• 

there is good reafon for adopting it. For, if The king eli! 
not intend by 

the king had meant to eilabliih the Church them to efta.-
• blilll tne 

of England In the province l;1imfe1f by his Church of 

/ own imq:led,i<].te autpDrity,. he would probably' England ill 
the American 

have dOQe it by qis proc1amati,on, or letter~ colonies im-
mediately by 

patent under the great feal, as he impofed his own iiobl<;: 

the duty bf four and a half per cent. upon authority. 

goods exported from the iiland of Granada: 
or, if he 'had, been perfuaded py hi?miniher~ 
to think an infirucl:ion ui1de.r1~is fignet and 
. fi~n-manual fufficient for this purpo[e, he 

C c C C 2 would, 



Nor to com~ 
mand his go
'Vernours to 
eftabliih it by 
th!=ir fingle 
author~ty . 
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would at lean ];lave ordet:ed fnch infi:~uC\ion 
~O' ~e 'ma~e pu blick, -t~ 'the end tl)"t his fub
,leas in the f~id provit;lc;e Wight b~ve kno~n 
his royal p\eafure an~ have paid 'ob~die.Qc;e 
to it~ . 'B,ut" he has done' neith~~ ~rthef~ 
things: and confeqtle~tly ~e ~ml,~ fuppo(e 
that he did not intend imo,wdiately to db, .. 
~lifu the Ch,~rch of England th,roughqut the 
province by his own authority exerted by the 
{aid 'infiruBions, . but only to commaI)d his 

, '.. ,)., ' " , 
governour to u[e the powers delegated tohim , 
I;>y his commiffion under the great (~ai, t9-
gether with the influence his high fi~tiQ~ 

~ould give him in the province, to b.ring 
about iuch an eflabliihment, that is, toen
deavour to procure the Church of Englapd 
to be [0 eflablilbed in the province by aa~, ~f 
the pr(;vincial legiflature. For, as I canno,t 
imagine, fo;~he rca[ons juil now rnentioned~ 
that the king meant by the faid linftruttio~,s 
infhntaneoufiy to eftabliili the Chur:ch. of 
E£~gland in the province by his own imme ... 

diate authority, fo neither can I fuppofe that 
l)e meant to command his governOI,li:'. to ma~~ 
{uch efiabli!bm~nt by his (th~ governol,lr's) 
own lingle authority~ 'Qf without the 'c~pcur-
\. '. 

rence 
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~~nt~ ()J t~~ a~fr.pbly of the I?rovince. For; 
if ~~·~,~4 tneant to. give him, ftWh a com
Ip~r:.d, ~ie:W91Ald. furely have giv~n hiJV. a. 
fI:Op~~ p0'Y~~ to d.9 (0 ~;y a c~au[e in his com, ... 
£1i~~n of goret:nour delegating to. him his 
fph:i.~u!a.~". or e.~clei,iafiical, authoritx a,S fupream 
Qe;l~ '?f the church, and impowering him,~, 
~YI vit:tu~ of i~?, ~o m(}'ke l~ws. relating; tp; re
tig~~r: ;, as,,- f~linQia~ce,. fOf t.he bui\lding apd 
repairiJ,1g C:?l:1;rch~s; aWz.ning glebe, or pay
if!g tyt1:,es, o£1pO~h, for ~he'U?fiptcrnan"e of 
paiiili-priefis; enjojning t4~ ufe of th,e Li ... 
\~g}~ and ce:rem.0l?J~s of the. C,hl,lfCh of Eng:"" 
land in all the pariih-chutches. ()f. the. pr~~ 
vince; and the like: aft~r which delegation 
of, fo hjgh, a, Iegiqative P9W,er t,q th~ gQvern ... 
bur, i~ wqpld hav.e: b<f~p ra~ipnal· and, confifl:~ 

. ~ntin thH kipg tCl command, him to make 
1Jf~ of t4~ [a~p power for the p"~rpo[~s, 'fpe
cified, in tije [8,id infirq¢lions. BlIt, as no Ju.ch 

I ' -' '" ,'.J., " ' 

pOJA:er. is del~gated to. th~. gov.er!10ur by. hjs 
commiffion ;-and no m~ntion is made in, it 

J \;t " _,' , .. ,' , ", {. ' 

of thf:. ~ing's being_ himfelf pom:ifed Qf f4Ch 
a power of mak,ing laws concerning religion 
py his ownfingle autllOrity, as beingJuprearn 
h~~d o( th.e chun:h i~b\l~,the only, legHlative 

allthority 
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authority therein pretended to be delegated 
to the govern our is an authority to make laws, 
ftatutes, and ordinances for the peace, weI:" 

'fare, and good government of the province, 
by and, wIth the advice and confent of the 

council and aifembly of the province;
. it feems reafonable to conclude that the king, 
<;:ould not mean, by his in!l:ruCtions aforefaid 

in favour of the Church of England, to com
but only to mand his governour to do the aCts of legffla-
e~9wm ro ' 
procure it to don therein mentioned by his own fingle 
be eftablilhed . . 
by aCts of authority, but only to endeavour to pracute 
tkeir provin- them to be done by .acts of the le~if1ature of 
cial atrem - -
blies. the province. 

An argument And that this is the true meaning and de .. 
o (h:rived from' 

the 83d ,in- fign of the faid infiruCtions in favour of the' 
ilrliIttion in 
fl'lIDport of the efl:ablilhment of the Church of England in 
f(lJregoing the province, will appear alfo from confider
conftruttion 
of the other ing the 83d infiruCl:ion', concerning the de-

o infhuCtions in 
favom of the grees of confanguinity and affinity within 
Church of . . h 

1 d which marrIages are to be unlawful; whic . Eng an • 
is in thefe, words. "0 And you are to take 
" dJecial care that a table of the marriages 
« dJablijhed [one would' think it ought ra
(~ ther to have been, prohibited] by the canon! 

,'~ oj 
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kc if. the. Church of England be hung ilp in 
" every Qrthodox church, and duly ob[erved. 
cc And you are to endeavour to get a law pqffid 
Ie in the a1fembly if thqt colony (if not already . 
cc done,; jor the firia o¥rvation of the [aid 
cc table." Here we ,fee that the king, intend

ing,that the laws that are in farce in England 
. cancerning the degrees af canfanguinity and 

affinity within which marriagesfhould, be 
unlawful, iliauld take place in his cala~y af 
Geargia, directs his gavernaur to' endeavaur 

'to pracure a law to' be pafTed in the afTembly 
af the pravince fa~ that purpafe. We mull: 
therefare fuppafe that he meant,ta cammand 
him to' praceed in the fame regular and legal 
manner far the efl:abliiliment af the ather 
branches af the religian af the Church af 
England mentianed in the {aid other in
firuCtians. 

: But, if, notwith!l:anding all that has been 
faid, the faid ather inftruClians cancerning 
the eftablilhment af the Church af England 
in the faid pravince were really meant as an 
immediate aCt af a legil1ative autharity in the 

Crown for eftabli~ng the Church of Eng-
land 

If the afore. 
{aid con!l:ruc .. 
tion of the 
king;s [aid in
ftrnClions to 
hisgovetnours 
is not the true 
one, 'the [aid 
inftrutlions 
are illegal 
and void.-
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larid In the [c1id province, (as is 1uPV6fed ~n 
the afhtefaid argument cit the Epifcopitlians . 
bf New-York) I muft recUr td what I have 
already obfefved cond::rning them, to wit, 
that they mutt be abfolutely illegal and void 
for two reafons; to wit, in the I ft p1itce~ 
becaufe the kihg bf Great-Britain has no fuch 
power of malting laws concerning religion 
by his own Hogle atlthotiiy, as being the 
fupteine head of the church; and in the 
fecbnd place, becaufe; if he had fu¢h a legif
lative authority, he could not legallyeiercife 
it by, iriftrucHolls under his fignet and fign
manual, nor by any other infirunhini but his 
letters patent under the great feal of Great": 
Britain. 

The infiruttions in favolli' oT the Church 
bf England,. alluded to in the aforefaiti argu~ 
ment of the Epifcopalians of New-York, are 
the 80th, (which I have lately recited: t6 you) 
and the 70th, 81ft, and 78th> to'whith we 
might add the 77th, 79th, ahd 8zd, whichr 

I recited to you fgme time ago, when we en
tered upon the fubjeCt of eftablilhirig biihops' '. 
in America. 

This 
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fhis is. ~ll that decms to me at pre[ene 

concerning this third argument of th~ Epif
topalians of N ew-York in favour of their 
aifertjon "that the Church of England is 
efiabli!hed in America, or, at leait, in the 
province of New-York, independently of the 
acts Df ~he feveral provincial legiilatures:J 

The fourth and lall: argument that bas been 
adduced by the faid Epifcopalians for the fame 
purpo[e, is, if pomble, ilill weaker than the 
third. 'Fot; it is nothing m:ore than an arbi-

. tr_ary fuppoGtion that the fbtute'ofUnifornlity 
paffed in the 14th year ,of the reign of king 
Charles the jd, for ell:abliihing and coilfirm

ing the Church of England in England1 

and. the [ev-eral penal ilatutespaBed. in the 
fame reign againil: Proteitant diffenters from 
the faid church, are of force in the American 
colonies as well as in England, though they 
were. paired after the fettlement of moil: of 
the [aid colonies, and yet malre no mention 
dE. them. This is direCtly contrary to the 
rule that is univerf~l1y adopted with refpect 
to the operation of all other fl:atutes of Eng~ 
land, or Great-Britain, that have been parted 

y 01,. II. D cl d d fince 

A fourth. ar
gument of the 
laid Epifcop2.
L~-~ns in -fup
port of the a
forefaid poli
tion • 

A remark On 

the Llid ar
gumem. 
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fioce the {ettlement of the {aid colonies; 

which is, "that they are not to be fuppofed 
to extend to the (aid colonies unlels they ex

prefsly mention them." And even in aifert. 

ing this ,fl:range doctrine, by which they ex-
tend to the American colonies the ftatutes 

made in England fince the fettlement of them, 

the faid Epifco'palians are inconfifient with 
themfelves. For they will not allow the 
Engliili aCl of toleration which was pafTed 

after the faidpenal i1:atutes, to wit, in the 

I it year of king vVilliam's reign, apd which 

exempts fuch Proteftant ditienters as com

ply ;.vith the conditions of it, from the. 
penalties of the [aid penal fiatutes, to be in 
force in the faid colonies, notwithfl:anding 

they underftand the faid penal fiatutes them

felves to extend to them. Such is the abfurd 

and wrong-headed zeal and rage of forne of 

the Epifcopalian party at N ew-York againfl 

the Pl'eibyterians ;--or, rather, fuch has 

been the zeal and rage of forne of them 
. upon [orne former occafions. For, as I ob

ferved to you before, I believe the greate'r 

part of the Epifcopalian writers at this day 
do not infii1: either upon this !aft argument, 

or upon the pr~ceding) or third, argument, 

which 
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. which is grounded on the king's fuppofed , 

legiilative power in religious matters as [u

pream head of the church, and on his in
fimCtions to his governours of the American 

colonies in favour of the Church of England. 
But they were both infifted upon in the pro

vince of New-York in the reign of queen 

An~e under the government· of the Lord 
Cornbury, in a wanton and cruel pm[ecution_ 

which that nobleman directed to be carried 

. on .againfl: a very worthy Prefbyterian minifl:er· 

uf the Cofpel,' whofe name was Francis. 

MacKemie~ This pl'O[ecution was a very 

remarkable event, and afingular infiance of 

the furious zeal and haughty fpirit by which 

the Epifcopalians of New-York (though but 
a [mall number of men in comparifon to the 

other inhabitants,) have, at particular times, 
been actuated in their behaviour towards' the 

Preibyterians, and in confeg,uence of which 

the latter have been induced to entertain. 

filch jealous apprehenfions of the increafe of 

the power of the former, and of every mea-. 

fure that has a tendency to bring about fuch 

an increafe of it, and mofi efpecially of the 

e~abli{hment of a billiop in the pvovince, as 

D d d d 4 being 

The {aid third 
and fourth ar
guments W(~Ie 
ufed by the 
E pifcopalians 
in the prole. 
cution of Mr. 
MacKemie, a 
PreJbyterian 
minifter, at . 
New- York in 
the y~ar 1707. 



An ac~ountof 
the {aid pro[e
cutio!l. 

Two Prefby
terian mini
fiers, named 
Francis Mac
.Kemie and 
JOhll Hamp
ton, arrive at 
]';ew-York in 
Jan. 1707. 

They preach 
to Prefb)'teri
an congrega
tions without 
the govern
our'·s licence. 
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being the mea[ure which, of all others~ 

would be moll: likely ~o produce fo mif~ 
chievolls an effect. Mr. Smith's ~ccount of 
this profecution is~ in fubll:ance, as follows. 

Tj:1is profecution was carried on in the year· 
1707. The inhabitants of the city ofNew~ 
York confiiled at that time of Dutch Cal~ 
vinifis, upon the . plan 9f the Church ~ of. 
Holland; .French refugees, upon \ the Geneva 
model; a few Engliili Epifcopalians; and a 
itill fmaller number ,of Engliili and Irilh 
Preibyterians, who, having neither a mini11er 
nor a church, u[ed to affemble ihemfelveq 
every Sunday at a private houfe for the wQr· 

{hip of God. Such were their cir~umfiances 
when Francis lVlacKemie and John Hampton, 
two Prefbyterian miniffers, avivedat New.., 
York in January, 1707. As foon as Lord 
Cornbury (who hated the whole perfuaGon) 
heard that the Dutch had confented to Mac.., 
Kemie's preaching in their church, he rent 
to forbid it: in confequence of which pro.., 
hibltion the publick woriliip of the Preiby.· 
terians at New-York, on the following Sun., 
day, was performed, with open doors, at a 

private 
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private houfe. Mr. Hampton' preached on 
the [arne: day at the Pre:l.byterian church in 
the village of New-Town, at the diftance of 
a few miles from New-York. This was 
confidered by Lord Cornburyas a great0f-
fence and a fit fubjeCl: for a profecution: and They are 

. ' . ' thereupon ta-he thereupon Iffued a warrant to the ilienff ken up by the 

of the county (whofe' name was Cardwell) lhyenj'jf of N. 
. or~ upon a 
to apprehend them and brinO" them before warrantiifued 
.' .' '. • 0 • by LordCorn~ 

blhl, to anfwer for their 11l[conduB: In hav- . bury, the go-

h h·' d fL vernou]", iog preached wit .out IS lor lllip's licence. 
They were accordingly apprehended by the 
faid ilieriff at the faid village of N ew-Town 
two or three days ·after this pretended of-
fence, and were led, as it were in triumph, 
by a round-abo!Jt way of feveral miles, 

. through a plac~ called Jamaica in Long 
Jiland,. to N ew-Y ark. They there appeared 
befor~ Lord Cornbury, who behaved to them 
with much roughnefs and ill-manners. They 
were not, however, .daunted by this treat ... 
ment, but defended themfelves with a decent 

fjrmners. They grounded their defence 
upon the Engliih act of toleration pailed in 
the firfl: year of king William's reign, which 

they fuppored to extGnd to the American 
colonies, 

and are' car'; 
ried hefore 
Ld. Cornbl1ry 
at New-York. 

Their defence 
of them leI ves 
on that occa~ 
firm. 
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colonies, as well as the ,penal ftaiutes 'of 

Charles the' fecond's rei?;n, againft which it 
afforded a protection: and they offcl:ed to 

produce teflimonials of their having complied 

"'Vith the conditions of the faid act of tolera

tion in the provinces of Virginia and Mary.
land, and promifed to certify the haufe in ' 

which Mr. MacKemie had preached, 'to the 

next quarter fewons of the jufiices 'of peace 

at, N ew-York, as the houfe in 'which they 

intended to officiate to the Prefuyterians of 

New-York as a meeting-houfe for the pm .. 

, pore of divine wor!hip, agreeably to th€ di .. 

reCtions of the faid aCt of toleration. This 

defence was built on what I have already 

obferved to be an erroneous fuppoGtion, 

namely, a fuppofition that the p.enal.1aws of 
king Charles the 2d's reign extended to the 

American colonies. Bllt, if that fuppofition 

had been true, the defenGe of thefe miniflers 

would have been a good one; becaufe, if 

thofe penal flatu tes are to be confl:rued to 

extend to the American colonies, not with;. 

Handing they make no mention of them, the 

act of toleration ought likewife to be con

{hued to extend to them, by which t,he ope ... 

ration 
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ration of thofe penal fiatutes is taken off with 

refpett to fuch Preibyterians as comply with 
the conditions required by it. And it feems 

prob~ble that thefe mini!l:ers madeu[e of 

'this defence, not [0 much from a conviction 

in their own I minds that either thofe pe~al 
fiatutes or the act of toleration did really ex

tend to the A~lerican colonies, as from an 

inability to conceive, or conjecture, upon 
what other ground than {uch ~n extenfion of 

the faid penal fiat utes to America, any body 

could imagine that preaching' the Gofpel tu a 

Preibyterian congregation could be a crime. 

Lord Cornbury, however, did not allow of 
this defence; but denied, on this' occafion, 

that either the [aid penal fiatutes or the [aid 

act of toleration extended to America. But, 
as this opinion concerning the operation of 

thofe fiatutes feemed to take away the. crime 

as well'?s the defence againfi it, and his 

lordiliip was not difpofed to le~ his prifoners 
go unpuniibed, he had recourfe to the third 
argument above-mentioned, and' faid it was 
an offence againfl: the laws of the provipce, 

becaufe it was' contrary to his infl:ructions 

ul)der the queen's fig net and fign-.manual 
that 

Ld. Cornbury 
over· rules 
their defence~ 
and, in order 
to make them 
appear crimi
nal, has re
courCe to the 
third ar(TU
mene ab~vc
menliOlld. 



that ininiflers' ihould preach without his 11" 
He thereupon cehce~ And upon this ground he ifTued an .. 
iffues a fecpnd 

other warrant to the iheritf of New-York to warrant to 
commit them 
to prifon. commit the two r:1;)inifters to prifon till fur

ther orders. This warrant was illegal, be.;' 

ca~fe (if I underfiand Mr. Smith right,) it 
This warrant command,ed the two minifters to be kept in 
was illegal. 

prifon'tz'll furtber orders, wllich was referring 
, 'the time of their enlargement to the govern~ 

our's arbitrary pleafure; fince he might never 
chufe to give thofe further orders to rdeaf\': 

them. It lhould have commanded them to . 
be kept in prifon. untt'! they flJould have been 
deHveredfrom thence ~Y due couife q/law, as; 
for example, upon a trial and acquittal, or a 
trial and conviCtion with a judgement to be' 
imprifoned for a certain time; and the'expi
ration of that time, or the like. It is fome..; 
what Cui-prizing that he fh6uld have made 
this rnifiake, as he w<ls affified on this oeca" 
fion by Mr. Bickley, the king.s attorney-gene
ral in that province. But Mr. Smith informs 

us that this gentleman, (though he had ob~ 
tained art important office in the law,) was 

, rather remarkable for a voluble tongue than 
a penetrating head or mm~h learning. Under 

this 
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this illegal warrant of commitment the two 
minifiers continued io prifon for the fpace of . 
fix w~eks and four days, by reafon of 'the 

abfence of Mr. Mompeifon, the chief jufiice 
of the province, who was all that time in 
New ... Jerfey. But, up,on his return. to New
York, they applied to him for writs of babeas 
carpus, that they might be brought before 
him and have the cauCe of their imprilonment 
inquired into and determined upon according 
to Iflw. They were accordingly brought be ... 
fore him upon fuch writs, and would have 
beendifchargedby him from th~ir confine~ 

ment on account of the illegality- of the war ... 
rant by which they had been imprifoned) 
(the chief jufiice being, as Mr. Smith fays, 

a man of le.arning in his profefiionJ ) if Loi-d 

They are 
brought, by 
writs of habeas 
corpus, before 
Mr. Mompelfrm, 
the chief juf
dee of the 
provin/:e" 

Cornbury had not, on the very morning of Ld, Cornbury 
iifues another 

th~ day on which they were to be carried warrant for 

he fore the chief J" ufiice, iifued another war... their detel)
tion,wilich 

rant for their detention, which 'was dr"l.wn up W4,S dr:twn up 
, . in better form 

in better form than the former.' But here than the for-

pis 10nHhip changed the grounds of his ac- mer. 

cufation a,gainfi: tht:im, apd adopted the doc-
trine he had before t~jeCl:~d, to wit, that the 
penal acts of parliament paffed in king Charles 
_YoL,II. E'~ee ~ tlw 
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the 'zd's time againfi Proteftant diffenters ex:~ 
tended to the American colonies. He accor~ 
dingly Crated in the warrant he now ilfued 
for their detention, (( that they had bee~ guilty 
of preaching in a difienting meeting-houfe 
without having been qualified to do fa in the 
manner direCted by the Toleration- act." Dpon 
this warrant they were compelled to give bail 
for their appearanc~ at the next fupreme court 
of the province to anfwer fuch indictments as 
iliould be prefented againfi them for the {aid . 
offence. The court fat a few . days· after; 
and then (great pains having been' taken to 
fecure a grand jury :that {houId be inclined to 
favour the proiecution,) bills of indiCl:m~nt 
were preferredagainfl: them for tbis offence; . 
and the grand jury found that againfr Mr. 
MacKemie, hut threw out that againfr Mr. 
Hampton, no evidence having been offered 
to them in fupport of it .. And Mr. Hampton 
was thereupon difcharged. 

The indictment being found againft Mr. 
MacKemie, the tr.ial of it was pofiponed till 
the following {efiion of the court, which was 
to be in ~he month of June of the {arne year, 

17°7' 
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170 7'. ~t came on accordingly on the 6th It comes ,On 

, on the 6th o£ 
of -that month; and, as it was a caure of June. 17°7., 

great expectation, a numerous audience at-
tended it; .Mr. ROgel: Mompeifon, [at on the 
bench as chief jufl:ice, and Mr. Robert Mil
ward and Mr. Thomas Wenham were-the 
affiftant judges. Mr. Bickley, the queen's 
attorney-general for that province, managed 
the profecution in the name of the queen> 
and three advocates, whofe names were 

-Reignere, Nicol, and J an,ifoil, aI:peared at 
the bar as counCe! for the defendant. The 
indiCtment flated, That Francis MacKemie, 
pretending himfelf to be a Protefiant diff'ent-: 
ing minifl:er, _ and contemning and endeavour
ing to [ubvert the Queen's ecdefiafiical [u
premacy, unlawfully preached without the 
govern our's licence firfl obtained, io deroga~ 
tion of the royal authority and prerogative ;--
That he u[ed other rites and ceremonies than 
tho[e" contained in the Book of Common 
Prayer :----And that. being unqualified by 
law to preach, he neverthelefs did plieach at 
an illegal conventicle. And both thefe 1aft 
charges were laid to he contrary to the form 
of the Englilh fl:atutes made and provided in 

E e e e 2: thQ[e; 

" 

Subftance (If 
the indiC1:.- , 
ment. 
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thofecafes. For Bickley~ the attomey .. gellR!~ 
ral, was, at the time of preparing that indicr,Q 
ment, come to think that the penal laws of 
England againft Protef!:ant difi'enters did ex

tend to the Atn'erican plantations, though at 
the firf!: debating of the fubjeCt, when the 
two minif!:ers were firf!: brought before the 
govern our, he had maintained the contrary 
OpInIOn. And now, at the trial of the in
dictment, he endeavoured to prove the qucen's . 

ecclefiaftical fupremacy in the colonies; and 
that the faid fupremacy was delegated to her 
noble coufin, the lord Corn bury, with his 
office of governo).lr of the province; andeon

fequently that his lordihip's inftruCl:ions re
lating to church-matters had the force of 
laws. This was his firfl: ground of argument. 
And, in the fecond place, he contended that 
the fiatute of Uniformity paffed in K. Charles 
the fecond's time, and the penal laws paffed 

againfl: Prot~fiant diffenters in the fame reign, 
were of force in the American plantations. 
And upon thefe premiffes he concluded that 
the jury ought to ,bring in a verdiCt againft 

. the defendant. On the other fide it was 

inGi1ed by Mr. Reignere, Mr. Nicoll, and 
Mr. 
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Mr .1ami(on, (the defendant's counfel,)· that 
preaching was no crime by the common ,law 
of England ;-~--That the fiatutes of U nifol',;;, 
mity and the penal laws of Charles the' fe
cond's time agllinfr Protefrant diifenters, and 
the aCt of Toleration, did not extend to the , 

province of New-York ;----arid that the go-. 
vernour's infrruCtions were ho laws. And 
Mr. MacKemie himfelf (as Mr. Smith in .. 
forms us) concluded the whole defence ina 
fpeech'which fets his capacity in a very ad ... 
vantageous light. The jury were fatisfied 
with the' reafons alledged in the. defence, 
and, without any difficulty, brought in a ver
dict of Not gutity,notwithfranding the ex
hortations of the chi~f jufrice to bring in a 
fpecial verdiCt. Mr. MacKemie ought upon 
this to have been fet at liberty: but t~e judges 
were fo iliamefully partial againfi him, that 
they would not diiCha~ge him from his re
cognizance till they had illegally extorted 
from him all the money expended in carrying 
on the profecution againfr him, which, to-, 
gether with his own expenees in defending 
. himfelf, amounted to eighty three pounds, 
feven [billings, and fixopence~ 

This 

Arguments at 
the counfei 
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This Ian piece of oppreffion upon M6 

MacKemie gave oeeation to a refolution of a 
committee of grievances in the new affembly 
of N ew-York which met in Al}gufi, 17°8, 
which is expreffed in thefe words.' "Re:' 
"folved, That the compelling any mani 
" upon trial by a jury or otherwlfe, to p~y 
" any fees for his profeout}on, or any thing 
" whatfoever except the fees of the officers 
" whom he employs for his neceffary de
" fence, is a great grievance, and wntrary 
" to jufiice." 

Lord Cornbury, foon after this profecutioll, 
became univerfally odious to the people both 
in the province of N ew-York and the adjoin
ing province of New-]erfey, of which he 
was alfo governour. And a variety of com .. 
plaints we;~e made againfi his government by 
the affemblies of both provinces, he having 
abufed his power, and oppreffed the people 
entrufied to his care, in many other infiances 
befides the above malicious profecution, and, 
(amongfi other things,) having embezzled a 
fum of the publick money in the province of 
New-York. Thefecomplaints were not 

without 



without effeCt. For queen Anne (though 

his lordlhip was her firfi cqufin) thought fit, 
in confequence of them, to remove him, in 

I I 

the following year 1708:,', from' the go~ern,.,. 
ment of both th6fe provinc~s,' and to appoint 
Lord Lovelace to fucceed him; accompany
ing this mark of her juil: difplea[ure with a 
publick declaration, "that the would not 

countenance her ne,area relations in opprefiing 
her people." 

You fee by this acc9unt of the proCecution 
Qf lV1r. MacKemie, that Lord Cornbury .and 
hisl friend Mr. Bickley, the attorney-general 
of the province of New-York in the year 

J70/" and, we may fuppofe, the members of 
the grand jury who found the bill of indict:'" 

ment againfr that poor minii1er, made ufe of 
, one or both of the two lail:::.mentioned arglll-:
I ments in fupport of the' doctrine of the' efl:a

blithment of the Church of ~ngland in Ame
rica indepepdently of the acts of the fev~ral 
provincial legifiatures, and with an e'xclufion 

~f all other modes of the Protefiant religion. 
And you fe~ likewife the fevere and cruel u[e 

~hey endc:avollred to make of this doCtrine, to 

the-

He is remove4 
from his office 
of governoull 
by ~ Anne 
in th~ yeat\ 
170 3. 
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the annoyance of a vaft majority of the inha; 
bitants of the faid province ; the Epifcopalians,. 

(who thus affected to treat the other inhabi .. 
tants as feditious f~ctaries that were juft ob
jeCl:s of the vengeance of the penal laws,) 
being, (as Mr; Smith informs us,) only about 
one fixteenth part of the inhabitants of th<f 
whole province. You may judge after this 
how much the Epifcopalians mutt have en .. 
deared themfelves aqd their religion by fuch 
a condua to the other inhabital1ts of the 

:province! 
. , 

But the foregoing profecution of Mr. Mac." 
Kemie was not the only inftance of the 
haughty and' perfecuting fpirit with which 
Lord Corn bury was animated againft aU dif. 
fenters from the Church of England. There 
are fome other exploits of that noble lord of 
the fame kind with this, that are worth your 
knowing, though they did not produce fo 
formal a difcuffion of the legal grounds and 
reafonings by which he' endeavoured to 

juftify him[elf, as the above-mentioned pro .. 
fecution. One of the moft remarkable was 
as follows. 

Lord 
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Lord Cornburyentered upon the govern': 
ment· of New;., York on the 3d of May, in 

/ 

the year 1702, in the very beginning of queen 
Ann'e's reign. The foHowing fu'mmer was 

remarkable for an nncommonmortal'ity, which 
, prevailed in the city of N ew-York; and which 
, is dillinguiilied to this day amongfi the inha
'bitants of that province by the name of the 
Great Sicknefs. On this occafion Lord Corn

bury took up his refrdence at Jama:ica~ a plea:
fant village on Long-Hland at the difiance 'Of , 
about twelve miles from New-York. The 

inhabitants of this village;, (fays Mr. Smith) 
confifl:ed at that time; partly, of original 
Dutch planters, (whb had been Cettled there 
before the province had been taken from the 
Dutch in king Charles the 2d's time, who 
granted it to his brother the duke of York,) 

but chiefly of Prdbytertan emigrants from 
New-England, who had been encouraged to 

fettle there, after the futrender of the pro
vince to the Engtiih, by the conditions that 
had been offered by the duke ,of York to en
~ourage people to come and fettle qn his 
lands: one of which conditions was' in there 
words; "That every townfhip ihould be 

V OL. II. F f f f obliged 

A great lick'; 
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in the fummer 
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obliged to pay their own minifl:ers according 
to fuch agreements as they ihouidmake'with 
them.; the minifl:er being elected by' the rna-

, jor part of the houlholders and inhabitants 
of the town." By this condition, you wilt 
obferve, the duke of York gave up to .the 
people of every townthip in the province 
which ihould be fettied in purfuance of.the[~ 
conditions, his right (if ever he, had fuch a 
right) of collating, or appointing, the mi- ' 
nifl:er of the [aid townmip: and con(equentlY' 
neither he nor his [ucceifors, the kings of 
England; (upon whom the right of govern
ing the [aid province devolved at the Revo
.lution in 1689) ought afterwards to.have 
claimed, or delegated to their governoursr 

the laid right of collating to the benefices'ot 
.the province in the townihips that had been 
planted in pur(uimce of thofe conditions., 

There Pl'e!by~ 
terians had 
ereCl.ed a 
:meeting-houfe 

But, to return to the [aid village calle~ .Ja
maica ;---tho[e Preiliyterian inhabitants of it 
who had emigrated from New-England in 
pur(uance of the duke of York's {aid condi-, the-reo 

tions, had erected in it an edifice for the 
wor!hip of God according, to their, mode,' 
and enjoyed a handfome donation ofa par-

:.. fopige-
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ronage~houfe ana piece ~f gIebe-Iand for the 
ute of their minifier~' ,After' the minifhy-aCl: 

was 'p'~ifed, by Colonel Fletcher, in 1693, a 

feW Epifcopalians ,crept irito the ~OWri, and 
cMt'R longing eye upon this church of the 
Preiliyterians, and fame time after formed a 
clefig'n to' gbt poffefll0n of it. This defign 

they'thought they \yere the more ;!likeIy to 

f.u"tceedin~ becaufe, though the'building had 
been erected by the Preibyterians inconfe

quenee of a general vote at a town-meeting, 
(91' -aifem bly of the E1'l.gli{h inhabitants of the 

pariili; who were at that time all Preiliyteri

ans, yet (ft'om a total want of fufpicion, i~ 
theperfons who paffed that vote, that fo 
flagrant an - att of injufiiee would ever be 

attempted to their pl'ejudice,) - there was 

no clau[e in the fui,d 'Vote of the town~ 
meeting thatexprefsly declared that the {aid 

building fhould be appropriated to' the life of 

The Epifco
paJian$ of the 
village form 
a delign to 
get poifeffion 
of this' meet
~ng-ha\l[e. 

_ Preibyterians, and, iliould never thereafte'r be 

engroffed by any other feCt. The want of

fuch a' c1aufe vias thought a very lucky cir- , 
€umfianoe ':by the Epifeopalians -who ~,edi
tated the getting poifeffioh of it, beta\1fe they 

~aintaim:d, and' the gDvernoursof the prc;'-

Fiff ~ VIQC\iJ 
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vince h\ld frequently encOl,lraged them in 
maintaining, th!lt the religion of th~ Church, 
of England was, at leafi, the only rjl(lblijhed 
religion of the province, if not the ()nlyone 
which it was lawf~.Il to exercife, anqrq:mfe.., 
quently that all churches that werep,Qt, by 
fome very exprefs refiriCtions, tied down to 
the fole ufeof fome of the other (eQ:s of 
Protefiants, ought to be confiraed to belong 

to them. full of this artful and unjufJ: kinq 
of 10gick, they refolved to take po~effiol1 of 
this church of the Preiliyterians while L~(d 
Cornbury, ;the governour of the province, 
their 'great patron, was refidi l1g aplopgn 
them: and accordingly on a .Sunday, in tQ~ 
interval between the mOl;ning and evening 
fervice, while the Preiliyterian minifier and 
his congregation were at, their refpea:iv~ 

homes, without the leafi fufpicion of an at· 
tempt of this kind, a party of thefe Epifco.., 

palians rallied into the church and took pofo: 
femon of it. 

This 11rft act of fraud and violence pro'!' 
voked the Prefbyterians to ufe force on their 

fide in order to recover what had been fo 
-~ '. .... ' " '. - . 

unjuftly 



unjufiJy ~a~en fr()tn thc:rm. They broke IntQ 
th~ chyrcp, a,nd~ore up th~f feats o( it, and. 

a,ft,erwards got :~he keyof it and kept out the 
Epifcopalians. ijl,lt [QQn ~a<;:r it wa$ q.g~Jfl 

forcibly t~k~n from them; Jl1 thefe con tel},:" 
tions the govemour, L.Qrd Corn bury, taRk. 
part with Jht? Jt,pifGopalians, and h;lrr~tfred 

th~ Prt?lPy~~ri£ln~ . hy Dllmerous prof~cutiops, 

which pfq~hlC~d .heavy· fines aQd. long im
pri[QnmJ!rit~ ; )th~ terror of whid~ ,occafionea 
l11~ny of tha~ feCt,who had been <1ctive i.p the 

Ld. Cornhury 
takes part 
with the Epi(
copalian~. 

difpute,' to fly Ollt of the provinc.e.Eut what He behav~ 
11. d h d 1'1 ' ungratefully moO: clhdnguiilie i~ Lor. 111ip s 7eal on this to the Prefby_ 

Qc:;cflfiQn w~s .2'0 qCt of trG2,chery and ino!'l'ril.ti- terian mini
fier, who had 

t,ude whi~h it impelled him to eOp1m·i~ to- lent him his 
houle. 

wa.l'cis the perfon in whofe: houfe he then . 
refided at the [aid vjJlF1g~ .of J?ma1q, :rOJ, 
wh~n his Excellency retired to th~t -village in 

Q.\'der to avpid. the gr~~t ficknefs ~t New-
York, there was DO hOI,l[\i in th~ vmag¢ fa 
fit to receive him as the' parfQn~g~~houfe of 

:the PreiPyJerian ~inifl:er of this very church 

which was ~he fubjetl: of fomuch Gont,.::;;tion. 

He therefore had requeil:ed the lai<;i rninifte.r 
(whore name was Hubbard,) tp lend it him 
during the'time he {hot;Jlcl be blTGd to reflde 

l,fl 



He afterwards 
ga ve offen ce 
to other feCts 
pf Protefiant 
diifenters. 

[ 590 J 
in that village: and the faid minifier had 
~omplied with his requefi:ifl a moil: obliging 
manner, and with no fmall inconvenience to 
himfelf. But mark the return the governour 
made him for his civility! When his Excel
lency thought it time to quit his r'2treat in 
the {aid village of Jamaica, and repair to 
N ew-York, he delivered this houfe into the: 
hands of the Epifcopalians, and at the fame 
time encouraged the ilieriff (whofe. name 

I 
. was Cardwell,' and who was afterwards em-
ployed in the imprifonment o( Mr. Mac
Kemie,) to feize upon the glebe-land which 
had belonged to this parfonage-houfe, and to. 
furvey it, and divide it into lots, and farm 
them out for the benefit of the Epifcopal 
miniil:er. Thefe tyran nical mea[ures (fays 
Mr. Smith) jufily excited the indignation of . 
the injured fufferers: and that flgain. the 
more embittered his Lordiliip againil: them. 
They refented; and he profecuted .. Nor 
did he confine his pious rage to the people of 
the village of Jamaica: he deteil:ed all who 
were of the fame denomination, that is, all 
Preibyterians. And he extended his religious 
~nimofity 'lIfo to other: feds of diiTenter~ from 

hi~ 
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his own ,church, apd infiile'd that neither the 
miniilers nor the [choolm-ail:ers who had been 
cbofeh to thofe offices in the pariihes inh~.;, 
bited by the Dutch Calvinifis, (who Were 
the moil: numerous feB:' in the province,) had 
a right to : preach, or teach fchool, withou.t 
his licence as governolJr, groundinghimfelf, 
(as I fuppofe,) with refpeCt to fchool-maae~s, 
on the 8:ad infiructiol), which I have recited -
to you in a former part of this converfation. 
And forne of them eMr.Smith fays) tamely 
fubmitted to his unauthoritative rllie. But 
in the end thefe religious feverities, togetheJ;' 
with his grofs mifconduCt.in other refpe8:s~ 
n.iifed [uch· a -general odiun'l againft him as 
occafionedthe ~en to remo~e him from 
his. government . 

. . The bad effeCts of thefe perfecuting ~ea
[ures of Lord Cornbury on the population and 
trade of the province of N ew-Y o'l"k, are {et 
forth' in '. the £ira· addrefs of the aiTembl y of 
that province to Lord Lovelace, his lordihip's 
fucceifor,1n the "government of it, in ApriJ, 
1709, foonafter"the' faid new governom's 
arrival in the pr<;>ymce, in thefe words; 

" OUf 



An extract 
from an ad
tIrefs of the 
affembly of 
the province 
of New-York 
in the year 
1709, con
cerning the ill 
. ,effetts of Ld; 
Cornbury's 
perfecuting 
meafures. 

" ,Our earnefi wiilies are, that fuitab1:e mea';; 
cc fures may be taken to encourage the few 
" inhabifants left in the province toftay in 
" it; and others to come. The juft freedom 
cc enjoyed by our neighbours by the tender 
" indulgence of : the ' government has ex .. 
'cc treamly drained and exhaufteu us both of 
H people anti flock: whilfl: a different treat~ 

'" ment; the wrong meth6dstbo long taken, 
(( and feveriti~:-s praCtifed, h-ere, have averted 
" and deterred the nfual part ()f mankrnti 
" from fettling and coming hithetto/'._,,,. 

"! • :il~tjptH 

1 have ilOW gone through all the arguments 
that I have ever heard, or feenj' alledged by 
the Epifcopalians of New;.. Y ark ih fupport of 
their favourite doCtrine, "that. the Church 
<Sf England is eftabliilied in that province in
dependently of the aCts of its ~drembly ;" 

and, I hope, I have alfo !hewn the we:rknefa 
and infufficiency of thofe argamerits~ And 
I have likewife rela,ted to you ['Orne· of the ill 
confequences that have refulted from the at
tempts that have been made by the governours 
of that province to reduce that doCtrine into 
praCtice. I therefore hope your curioflty is 

now 
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now, f~tisfied upon this fubject, and that we 
may return to the [ubject from which we 
have digreffed, which was the hifiory of the 
Reps that have been taken by the miffionaries 
of the Englifh Society for propagating the 
Gorpe1, . and by other Epifcopalians of Ame
-rica, to procure bilhops to be d1:ablilhed in 
America -by the authority of Great-Britain, 
and of the effect which thofe fieps have 
had upon perfons of weight and authority 
in Great-Britain, fo as to become a ground 
of art apprehenfion in the Americans, that 
fuch a meafure will one day be adopted. 

FRENCHMAN. 

~efore we return to that fubjea, I mull: 
beg leave to trouble you with one more inci
dental quefiion, which arofe in my mind 
from what you fiated to be the ground of 
the. third argument of the Epifcopalians of 
New-York in [upport of their favourite doc.
hine; I mean the king's authority in fpiritual 
matters as fupreme he:!d of the church. 
This, you {aid, was the ground of the afere
faid thircl argument, which was derived from 
iheking's -inaru~ions to his governour in 

VOL. II. G g g g favour 
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favour of the Church. of England; thofe 
infiruCtions having, been confidered by the 

Epifcopalians as having the force of bws in 

the province by virtue of the (aid [upre~~cy 

of the Crown in fpiritual and eccIefiaftica~ 

matters. And, Mr. Bickley, the attorney~ 

general of New-York, as well as Lord C9rn~ 
bury, relied on this fupremacy of the Crown, 

and the confequent validity.of the ~een's 
infiruCtions to the governour, in the profecu
tion of Mr. MacKemie. Now I' would.fain 

know what is underfiood by Engliili lawyers 
to be the meaning a-nd extent of this fupre-: 
,macy of th~ Crown in ecclr!fialHcal matters, 
and whether it is greater than the fupremacy 

of the Crownintewporal matt~rs, or differs, 
from it in any, and what, p~rti~ula~s, and 

efpecially, whether it, is the fame [uprea~ 

,power in ecc;lefiafiical matters which. was 
,exercifed in England by the Pope in king 

Henry the 8th's reign a littl~ befo~~ h~ pro .. 
~ured the aCt of parliament to be paift;d b)l 

which the Englifh nation renoqnced th~ 
authority of the Pope and all foreign jurif~(1 
diction in matters fpiritual,. and acknowledged 

their Dwn fovereign to be the fupreme head 
of their own church, 

ENGLISH; 



[595 ] 

ENGLISHMAN. 

Your quefiion is of a deiicate nature, ~uld 
djffi~ult to anfw~r with the accuracy you f~em 
to require. I ~an better ten you' what the 

.' kin'g's authority; as fupr~aQ1 head of the 
,church, £s not~ than what It is. And I wiiI 

1-' V 

venture to fay it is not the [arne power in 
fpiritual apd' eccleuafiical matters which was 
exercifed in England by the', Pope a little 
before the aas o'fparliarne~t by which, his 
authority was aboliihed. For thofe aas did 
not prir"E-0rt to veft in the, king a n~w power 
tb.athehad not before, or, at leafi, that hq 
had not a right to exercife before, but' only 
to declare the king and all his predeceiTors to 
h'ave 'been, in law and right~ the fupreanJ, 
heads of the Ch'ur~h of England, though, 

by a blind fu~miffion to the biG10ps of Rome, 
(who had ufurp~d the dtle of Head of the 
Church ofChrift in all parts of the world, anc~ 
exerci(ed unlawful powers in England under 
pretenceihereof,) they had for many, yea;s 

, paft negleCted, or fo~borne, to'act as' fuch. 'I~ 
therefore, thofe aas had reference to any former 

~ower that had been exercj[ed with refpeCttQ 
; G g g g 2 • fpiritl).at-

, , 

It is not lh. 
fame with . 
that which 
was formerly 
elCercifed in 
England by 
the Pope. 

The purport 
of the fiat utes 
which abolifu 
the Pope's 
authority, in 
England,' and 
declare the 
king to be the 
fupream head 
of the church. 
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fpiritual and ecc1efiafiical matters in England 
upon former occafions, and were, intended to 
declare [uch former power. to be now legally 
inherent in the king, the power fo alluded to 
muft have b~en that which was exercifed by 
the old kings of Enghmd before the pope a 
had extended their jurifdia:ion into ~t, that 
is, before king William the Conqu~ror invade~ 
it. For that monarch, who wa,s. as eminent 
for his policy as his valour, rpade ufe of the 
authority of the Pope to fanClify his iovafioQ 
'of England and give a co16ur to his title to 
the crown of it, which of it£elf wa,s but im~ 
perfeCt, being only a [uppo[ed donation" or 
bequeft, of it by the laft king, Edwa~d, the 
Confeffor, made, in a private and obfcure 
manner, or, at leaft, witho~t anygenera\ 
concurrence of the nation it(elf by it~ parlia
ment, or a general' affembly of its chiefs, or 
principal men, to give validity to it. And, 
when the faid invader had won the great 
battle of Haftings, and fettled himfelf 00 the 
throne of England, he made ufe of the Pope's 
authority to depofe Stigand, archbilhop of 
Canterbury, (who was a man of great power 
and inB uence in the nation, and had taken 
part againfihim,)' and promoted a Norman 

abbClt, 
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~bbo~"nhmed L::mfrank, to that dignity in 
his Head.i who was indeed a, man of great 
virtue, learning~and wifdorp, and, by his 
prudent apq faithful counfels, contributed 
greatly to fupport kin.g William in the pof
f~ffiop of his new~acquired dignity. I Before 
~pis time no legate had ev~r been (ent fmrn 
~hebifuop of Rome to I;ngland. And even
. in the reign qf this grea,t king and of his (on 

~nd fuq:eifor, Williatn th~ feeoQd, the Pope 
did not prefume to interfere. in the appoint
ment of'tp_e bithops of England: but that 
power was exereifed by the kings of England. 
)311t· in the next reign~ that of king He;ry 
Jpe Iit, ~his power wa~, (if I rememher 
right,) eJftorted from the Crown by the Pope 
by means pf the faCtious and mo11: obfiinate. 
intrigues ofAnfelm, who was arehbiihop of 
~ant~rbury ~fter the aforefaid ~anfrank. I fay 
therefore that,. if the 11:atutesof ~ing Henry 
the 8th which qbolifhed the Pope's jurifdiG~ 
tion in England and declared the king to be 

Jfjpream he(ld (Jj the C/:;urch if England, meant 
to aifert the l{ing to be rightfully poifeifed of 
any [peeifie degree of power under that tide, 
~heymult have m,.ean,t tQ afcrihe to him all 

~ho[~ 



The probable 
intent and 
meaning of 
the aforefaid 
~atlJt~. 

thore po\vers which had been ex~rcifed) with 

i the approbat~on of the kingdom, concerning 

fpiritual and' ecclefiaftical matters, by any of 
his predeceiTors on the throne of England, 
and more efpecially in thofe old times before 

the Conqueror's reign, when no legate had 
ever been fent from the Pope into England, 

and when many of the high powers that 
were 'Claimed and exercifed by the popes in 

after times in England, had not yet been 
heard of there. But I rather imagine that 

thofeftatutes had not any fpecific degree of 
power in view, but meant only to declare in 

general that, as the' king was the head of the 

Englifh nation in temporal matters, and all 
executive powers . refpecting thore matters 
were derived from him, and all new laws 

relating to them were to be made in concur-' 

renee with him, [0 he was alfo the head of 
the Engliili nation in fpiritual, or ecclefiaili~( 

cal, matters, and that all executive powers 

refpeCting thofe matters ought to be derived 

from him, and all new laws relating to them 
to be made in concurrence with him. This 
1 take to be the true meaning ofthofe ftatutes: 

,;~nd agreeably to this interpretation of them, 
, i~ 
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it is now generally agreed by lawyers that no 
new i etcI'ef1afiical canon's can be made by the 
convocation of the clergy only, (that is, by 
the affembly of the bifhops and of the repre
'fentatives of the inferiour clergy) [0 as to' 
become bin,ding on the clergy, without the 
king's affent~ any more th;;tn any ~ew laws 
relating to temporal matters can be made by 
the two houfes of parliament, fo as to be
come binding on the people, at large, both 
clergy and laiety, without the king's aifent. 

But, that you may judge of this matter for 
yourfelf, I will me~tion a few 9f the princi
pal paffages in thefe 1l:atutes whereby fuch 
authority in ecclefiafrical matters in England 
is denied to be in the. pope, or bifhop of 
Rome, and aierted to be, in the king. In 
the 1l:atute of the. 25th year of the reign. of, 
king Henry the gth, chap. 19, the preamble The preamble 

of the flat. 
begins in this manner. "Whereas the 25 Hen.~. 

" kiog's humble and obedient ,fubjecrs, the cap. 19· 

" ciergy of this realm of England, have 
" not oQly knowle<,iged [that is, acknow-
" ledged,] aCl;:ording to the truth, 'That the 
~~ convocation of the jqme ¢Iergy is,', always 

" hath 
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1;, hath been, and ought to be, qf!embled onb 6y 
" the king's writ; but aKa, fubmitting>them_ 
" felves to the king's majefiy, have promifed; 
" in verbo facerdotii, that tbey will never 
" fronz henciforth prefunze to attempt; alledge, 
" claim, or put in ur~~ [that is, in ufe 1 or 
" enaa, promulge, or execute, any new canons, 
cc co'!ftitutions, ordinances, provincial or other; 
" (or by whaifoever other natne they foall be 
" called,) in the convocation, unl~fs the king'! 
" mqfl royal qjfent and licence may to them be 

I "had, to make, promy,lge, and execute the 
cc fame, and that his Majefty do give ,his moft 
cc royal affent and authority in that beba!f." 

By this preamble--it is declared that the 
king and the Engliih clergy together, in con

vocation aifembled, have a right to make 
ecc1efiafiical canons. The fame thing is 
afterwards enaCted and confirmed in the firft 

, enaCting c1aufe of this fiatute, which pro· 
hibits the clergy from making any new ca· 
nons, or ecclefiafiical ordinances, in their 
convocations, without the king's aifent, under 
pain of being imprifoned and fined at the 
king's will: and likewife enaCts that for the. 

time 
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,.time to come no co~vocation {ball be aifem": 
bIe? but by authority of the king's writ. 

The preamble of the 2 I fl: chapter of the 
fiatute of the fame-25th year of Henry 8th, 

" 'h k' , Ii l' c-1 ,~ .<h l".{' Thepream'ble frates, that t e tng s ,zt,,?/u(,\ OJ £ t! reatm 9; of the fiat. 

Enuland,and of other COltJltrteS atii/ j!)mini{tns 25 Hen. 8 .. 
_ <::> cap. 21. 

under hz"s obedz"ence, have been, jor many years 
'pall, and yl!t are, greatly 't'mpover~'jhed by z"nto-
terable exa8ions of great fitms of moizey claz"med 
and taken by the bijhop of Rome, called the 
Pope, fir bulls jor archbiflopricks and bi./hop
ricks, jurz"fdicHons legantine, dtj}enjatz"ons) It'
cenees, and divers otherforts of bulls, heretifore 
pracft[ed and obtained, otherwije than by the 
raws and et!floms of the realm jheuld be per-
mz"tted: and that thebiflop of Rome aforefaid 
h,ath not only been to be b!t:J17zed for.bi"s lifurpa-
tt'on ilz the premtffes, but ai/a for his abz!Jing 
and beguz"lz"ng the kz"lzg's jitbjefls by perjuading 
them that he hath power to dzjjJe7Ve ~with all 
human laws and czjfloms of all realms in all 
caufes whicb be called JPiritual; 'which power 
hath been ujilrped and praClifed by him and ht's 
predeai[ors fir many years) ill great derogation 
if the imperial (Town of the kinks qf England 

VOL. II. H h h h ' ancf 
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ani if their authority royal, and contraty flJ 

The kingdom. rigbt and conl(;ience: for that the realm 01' 
of England is, ':JL - 'J 
of right, free England, (recognizing no fuperiour under God 
from [ubjec-
tion to all fo- but on0' tke King's Grace,) hath been, and is, 
reign laws. free from fubjeClion to any man's laws, butfueh 

as have been devifed, made, and obtained with. 
in the faid realm for the welfare oj fhe fame, 
or fucb as the people if the Jaid realm, by the 
flilerance 0/ tbe king and his progenitors, have 
taken, at their (ree liberty, by thetr own con-

,fint, to be ufedamong/l them, and have bound 
tnemjelves by long ufe and czijlom to the· obfir1u~ 
.ance 0/ the fame, not, as to the olfervance oj 
laws if any foreign prince, potentate,-orpre. 
late, but as to the cuflomed and antien! laws of 
(this realm, originally ejlabliJhed as laws of the 
ame by thefoid ji!/ferance, conflnt,. an4 

r;uftom, and 710 otherwife: and that therifore· 
it jtandeth with natural equity and-good reaJo~ 
that in, all [uch human laws made within tha . 
laid realm, or introduced info the [aid realm 
by the [aid flfiforance, confent, and cujJom1 
the King and the Lords JPiritual and temporal. 
and the Commons of tbe realm, in parliament 
aJfembled, I (being the reprefintatives of the 
whole )late oj the rea(m,) jhould have power 

tl) 
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to difpeilje with thrfe,. and all other hmnan, 
laws. qf the 'realm, as the quality of the perflns 
and matterfhall require, and alfo to abrogate, 
annul, amplify, or .dimz'nijh, the laid laws as 
.they fhelll thz'nk nec~/Jary for the good and pro
JPerz'ty '0/ the faz'd realm. Here we fee the 
parliament does not expre[s an. intention to 

transfer to the king the powers that had been 
exercifed by the Pope, but afferts that the 
Pope had ufurped the {aid powers .and exer
cifed' them illegally, or, in the words of the 
fiatute, otherwife than by' the laws and cuflorm 
if the realm jhould be perm£tted; and it de
,dares that the power of making, abrogating, 
altering, and difpenGng with, all forts of 

human laws does, and always did, rightfully 

bdong, to. the King, and th~ Lords ipiritual 
~nd temporal, and the Commons of . the 
,realm, in parliament aifembled, conjointly, 

they being the reprefenratives of the whole 

,ilate, or people, of the realm. 

In the next year, the 26th of king Henry 

the 8th, a iliort aCt of parliament waspaifed 

to give the kings of England the title of 

The only Supreme Head on Earth oj the Church 
Hhhh 2 oj' 

Stat 26 Hen. 
8, giving the 
king the title 
of 'The only S1l
premo Head on 
Earth ofth~ 
Church of 
England. 
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if England, and t~ enable tqem to reform all 
errors, herefies, 'and, abufes, which might 

lawfully be reformed by any manner of fpi~ 
ritual authority. The fermer of thefe claufes 

gives. the kipgs of England no new powers, 

but only makes an addition to their titles 

grounded ,on that, fupremacy in matters ec

clefiaflical which had been already acknow

ledged, by both the convocation of the clergy 

and the parliament, in the preceding year, 

to belong to them of antient rigbt. Butt~e 

latter clau[e feemsto vea a new power in 

them, which they had not poifeffed before, 

to W!t, a powe: of reforming fuch abufes 

and correCting fuch errors as might lawfully 

be correCled by anyIpiritual authority. What' 

was the true extem of.this power is difficult 

to fay, on account of the looienefs and gene

rality of the words in which it is expreffed; 

~hich are thefe; "to 'Vijit, reprefs, re
"dreJs, reform, order, correa, -rejirailJ" 
" and amend, all fuch errors, here}ies, a ... 
" bufes, ojjences, con!empts, and enormities 
(' (whaifoever they be,) which by any man
cc ncr qf fpiritual authority, or junfdiClion, 

~ ·ought, or may, lawjully be reformed, re,.. 

~' prejJed, 
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- ~f preJfed, ordered,redreJ/ed, correC!ed, re .. 
" jiratned, or amended, moJl to the pleaJitre 
" of Almigb-ty God, the increa{e of 'Virtue 
(~ in Chrz'ft's rehgz'on, and for the con{er'Va
" tz'on oj t~e peace, unity, and tranquifHty, 
" of this realm; _ any ufage, cuftom, foreign, 
" laws, forEign authority, prefcription,or 
U any other thz'.ng, or things, to the contrary 
~, thereof notwithJtandz"ng." But they {eelli 

to have given the king rather a judicial, than 
a legiibtive, power upon thefe fubjects, that 

-is, a power to correct and refirain errors, 
and herefies, and offences againfl: the ecclefi
aQ:ical laws then in J)eing, in the fame man
ner as they might have been corrected and 

. rearained before this act by the fpiritual au

thoritie~ already legally exifiiog in the king
dom, rather than a power to make changes 
in thofe laws themfelves. - And accordingly 

"it is now generally agreed, and h~sbeeD fo 
at leaft ever Cloce the abolition of a certain 
court of eccldia{lical jurifdiCtion, called the 
I-ligh-C0111:mijJ/on coJ,trt ,. (which was .abolifhed 

. ~ly aCt of parliament in the ~ 6th year of the 
reign of king'Charies the Jil, that is~ in the 

year I ¢'4 I,) that nd new ecc1efiafiical la W$, The power of 
making new 

or eccleliaHical 
laws does not 

lJelong to the king alone, but to the king and the convocation of the c1erO'y~ 
or tht king and the twO hO\lfes of parliamcntJ conjointly. Q 
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or canons, can be made by the king alone 
by virtue of his authority as fupreme head of 
the church, but only by the king and the 
convocation of the clergy, if they are in~ 

tended to bind the clergy only, and with the 
concurrence of the parliament, if they are to 
be binding on the laiety. 

Geperal con'; From there three acts of parliament, 
tdulion drawn . 
from the a. (which are the moil: material atts upon the 
forefaid acts [ubieCt) I think, it is evident that' the par-
of parliament J 

concerning . liament of England, when they threw off 
the nature of 
the king's iu- the authority of the Pope in the latter part 
jPremacy. of king Henry the 8th's reign, did not mean 

·to transfer to the Crown the feveral powers 
that had been exercifed by the Pope, but to 
declare that the Pope had ufurped them and 
exercifed them illegally, and that, fo far as 
they were of a legifiative nature, or tended. 
to make, abrogate, alter or difpenfe with, 
any human laws, they rightfully belonged. 
to, and ought to be exercifed by, the King, 
the Lords fpirituala'nd temporal, and the 
Commons of England in' parliament affem
bled, conjointly, as, beipg the reprefentative 
body of the whole frate, or kingdom .. 

, And.~ 
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. And, as a further proof that the piulia
i'nent of England never meant to transfer" all 
the powers exercifed by the Pope to the 
kings of England, (as you feemed tofuppofe,) 
it may be obferved that the merely JPiritual 
powers ~hich had been exercifed by the 
Pope, {ueh as the power of granting abfolu
tion to penitent finners upon confeffion, the 

. ;power of confecrating bifhops, and ordain ... 

ing priefis and confirming adult perf ODS" 

and I;onfecrating churches and burying
grounds, and adminifiering the [aeraments 
of oaptifm and die Lord's fupper, have ne~ 
ver been claimed by the kings of England, 
or fuppofed to belong to them by the warm
eft advocates for their prerogative in either 
.king James the I ft's or king Charles the 
I ft's reign, when the n,otions of regal autho-

. rity were at the higheft; though this mult 
have been a neeeffal'Y eonfequenceof [ueh.a 
general transfer of the powers. of the Pope 
to the, king a~ you had {uppofed. There 
merely fpiritual powers are underfiood in 
England to belong to .. the clergy only; 
namely, to the bifhops alone, the power of 
confecrating bilhops and ordaining priefts, 

and 

No powers of 
a merely [pi .. 
ritual kind 
have ever 
been [uppo[ed 
to belong tOo 
the kings 0.£ 
England. 
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and c6~f1rming adults, and, perhaps,of dd
ing fome other fpiritual act,s; and to the 
bilhops and pridl:s in common, the, powel' 
of adminifl:ering the facraments, and- grant .. 

ing, or, at Ie aft, pronouncing, abfolution.' 

This is the beft account I can give you of 

the authority belonging to the kings of Eng
land in confequence of their being the [u

preme, heads of the church. 

FRENCHMAN. I 

I am obliged to you for the' trouble you 
have taken to' fatisfy my curiofity on this 

fubject. And I now fee plainly t~at I w~s 
rniftaken in imagining that the parliament 
of England had taken upon them to transfer 

to the king all the powers relating to fpiritual 
matters which had been exercifed by the 

popes. This had indeed always appeared to 
me a very ftrange proceeding, and -not likely 
to have been that of fo wife and fpirited a 
nation as the Englifh: but yet I had been 
told they really had done fo. I am noW 

therefore agreeably undeceived by your ac-

count 
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count of their condua:; which indeed feerns 
veryJ;4tional and judicious, when they ceafed 
to believe, (as we Romanifts dO:t) that our 
Saviour Jefus Chri(l:, (who is the head of 

our religion,} had actuaJ.! y delegated to the 
biiliops of Rome, as lucceffors of the apofile 

. Saint Peter, the [upreme government of his 
chm:ch, or of the whole body of Chrif1ians~ 
wher,efoever difperfed over the face of an 
the earth. - This delegation of authority, I 

know, you Protefi:ants, will not allow to have 
been made even to Saint Peter hi:mfelf, and 
much Jefs to the biihops of Rome in all [uc

ceeding .generations : and without it there i~ 
not certainly the fmaHeft reafon for !lJdmitting 

.thofe biiliops (whom we call the Popes,) to 
have any degree of authority . in EngLand 
more than the archbifhopof Paris orT,aledo. 

And therefurc, when once. the Engliih .na

tion came to believe thattherewasn.o-Ioun
dation in Scripture or ecclefiafiical bifiary 

,fer (uch a deleg.atiariof fpiFittlal a uth<priiyto 
the bi£hops of Rome as, I have j,uft npw meri
.tioned, they did very', wife] y toaboliili his; 
jurifdittion throughout their eountJ:Y) andt~ 
,atlert the right of making, laws: reIating to. 

" y OI... 1I~ I i. i i fpi~it\).ali. 



,The true 
meaning of 
the king of 
England's fu
Jlremacy in 
1piritual mat
ters. 

End of the 
digreffion 
concerning 
the king's au
thority as fu. 
preme head of 
lhe Church. 
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fpiritual matters, as well as laws relating to 

temporal matters, to bel.ong to themfelves 
alone, that is, to their own king in conjunc •. 
tion with· the convocation of the clergy and 

the two houfes of parliament, which are the 

reprefentative bodies of the clergy and laiety 

of the kingdom, and to declare their own 
king to be their head, or prefident, or legal 

governour, in all' fpiritual matters, in the 
fame manner as he is in all temporal matters:'~ 
which (from what you have recited to ml: 

from thofe important acts .of parliament 

which were the foundation of the .Reforma'':' 
tion in England,) appears to be all that was 
meant by declaring him to be the fupreme 
head of the Church of England. I noW 
therefore defire you would return to the 

principal fubjeCl: from which we have di
grelfed, which was an account of the fl:ep~ 

that have been taken by the miffionaries of 

the Society for propagating the Gofpe! in .fo;' 

reign parts, and by other Epifcopalians of 
America, to procure bilhops to be efiablilhed 
in that country by, the authority of Great
Britain; and of the effects which thore fieps 

have had upon perfons of weight and autho--
,city 
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rity in: Great-Britain, fa as to become a 
ground of an apprehenfion in the Americans 
that fll;ch a meafure would one day be 
adopted. 

ENGLISHMAN. 

I have already mentioned to you .. the argu
~ents that have been ufed 'by the [aid Epi{~ 
copalians in favour of this mea[ure, which 
are there four; to wit; I {t, The expediency 
of having . a bilhop in the New~England 
pr9vinces to fupport the interefi of the 
Chu~~h of England) (which is bu't weak .in 
~hQfe provinces,) and to draw away the Pro
. tefrant~ of other denominations from their 
religious opinions and ways of wodhip to 
thefe . of the Church of England. This, I 
think we; have agreed, would, _ infread -of 
being expedieQt and laudable, be a mif
chievous, (editious, and wicked attempt, 
inafinuch as it would tend to di(!:urb the 
peace of families, and unfettle the" religious 

opinions of the people of thofe provinces. 

liiiz 

A recapitula. 
tion of the ar· 
guments ufed 
by the Epif
copalians of 
America il,l 
fupport of 
their favourite 
prbjeEi: of efta. 
blilhing bi. 
/hops in the 
colonies. 

Firft argu-_ 
ment. 
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'2dly, The junice of efiabl1ibing a bilhop' 

in South Catolina or Virgin'ia, or the other 

fouthern provinces of North America, where 
the Church of England is in a floul'i19ing 
fiate~ in order to accommodate tbe young 
men who ar~ intended for the minifl:ry in 

J:hatchurch with an eafy opportunity of being 
ordained, and the laiety with a like oppor

tunityof receiving the benefit of what thefe 
Epifcopalians call the important office of 

conflrmation.-:..-In anfwer to this argument 
we obferved, that it would be time enough 
to acc9mmodate the {aid clergy and laiety in 

thefe particulars, when they defired to be fo 

accommodated, and teftified their faid defire, 
by petitions to the king from their' affemblies 

to efrablifh a billiop amongf!: them; and 
that there was no breach of jLlfiice in not 

giving them what they did not de1ire to're:. 

ceive. We might ~ even add, that to antici

pate their defires in this refpeCl:, and efiabliih 

a billiop among them by the authority of 
Great-Britain without the concurrence of 
their affemblies, would be at leaf!: an unkind, 
and even harth, mea[ure, if not in fome de
gree unjufr; as it would be governing them 

In 
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in ttlatimportant article without their owrl 
confent; which ought" always, as much as: 

lWilib1e, to be a:voided.i ," 

3d1y, The ,policy of efiablilhigg hilhops 
in Amer-ica," in order to preferve in the mind.s, 
of the people an attachment to 'monarchical 
government; to which, it is fuppofed by the 
faid Epifcopalians, the Church-of-England
men in America ,are well difI>ofed, but the 
Prefbyterians and Independants are averfe. 
The anfwer to this argument is, that there is 
DO necdfary, or confiant, conneCtion between 
the doctrines and difcipline of the Church of 

. England and monarchical government, tho' 
hitherto, both in England and America, they 
have gone pretty p1uch together: but I am 
afraid, if the prefentaCt of parliament for 
altering t~e charter of the Maifachufets Bay 

. and that for regulating the gover~ment of the 

province of ~ebeck are not fpeedily * re
pealed, we ihall fee great numbers of Ame

ncan 

.. N. B. Since the fuppofed date of this' Dialogue~, 

(which is in July, 1775,) the former of thefe acts has 
been repeaJed, to wit, in Man:h, 1778. But there 

feems to be too much reafon to fear this has been done 
..too , 

Third argu
ment. 
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ncan Church~of-England-men give proofs or 
the compatibility' of their religlous.'fentiments 
with a republican form of government, . Nor 
on the other hand is it true that the PreLby-' 
terians and Independants, either of Great
Britain or North-America, are' generally 
averfe to monarchical government, and more 
efpecially the Prefuyterians •. But the whole 
Scottiili nation, (amongft whom Prdbytery 
is the eftablilhed religion,) have always been 
attached to monarchical government, both in 
the laft century and the prefent; and the. 
Prefuyterians of England in th~ middle of 
the laft century were a fort of martyrs for 
monarchy, having been excluded from all 
power in the government for twelve years 
together, (from the death of king Charles, 
the 1ft to the refl:oration of king Charles 

I., 

the 2d,) in confequence of their attac4ment 
to it; and they afterwards were the principal 

iriJlruments . 

too late for the purpofe of effeCl:ing a reconciliatioq 
between Great-Britain and the revolted colonies. 

The other aCt has been neither repealed l)or amended, 

nQtwithftanding the great di(gu{f: it has given to the 
bulk of the inhabitants of the province to which it 
relates, as well as to tho[e 'of the revolted colonIes. 
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inilruments of refl:oring mbnarchical gov~rn~ 
ment in the perfon of king Charles the.2d in 
the yea~ 1660.' And now I believe 'th~t the 
Prdbyteriansand· other ditTenters from the 
Church of 'Erigland, 'both' in ,Englarid and 
North-America, are divided'in their fenti
ments concerning the' moil: defireable form 
of government,and that' great numbers 'of 

them ~I'l North-America, and almoil: :all of 
'the,m in England, are very well difpofed t6 
live '. under the limited monar~hical govern": 
ment of Great~Britain, provided-it be admi";' 

niil:ered' with mildnefs and difcretion, with
out any defiretoexchange it for a republican 
gQvernment., But,: if it \¥erf otherwife, and 

'the N on-epikopalians of America 'fhould 

generally prefer a republican form: ~f goo. 
vernme~t to a monarchy, the efl:ablifh-

. I 

meilt of a bilhop amongfl: them without their 
, confent would onIyt'end to, confii'm the~ in 

that way of thinking, and excite them:io 
haften the meafures that would be necefia~y 
to carry their ·political:theory ipto execution~ 

, , , ' 

'A. fourth argument adduced! by the {aid 

El~i[copalians of America in . fupport of their 
" favourit,e 

Fourth argu. 
ment. 



[ 616 ] 

favourite projeCt of ellabliihi~g~ Epifcopacy ill 
that country, was the neceffity: of fuchoa mea. 
fure in order to the enjoyment, of even a baJ!e 
toleration of the Church of England in the 
faid country. . This argument, we obferved, 

was founded upon aconfufion of ideas arifing 
from a loo[e and inaccurate ufe of the words 
toleration and ejfablijh1nen1 . . For, as tolerntior, 
means nothing more than permi!Jio~~ it cal) 
never be truly affirmed that that ~par.t o(the 
religion of· the Church of England whic~ . 
~onfifts in "the exercife. of the~ fpirituaI' fune,. 
lio~sof biiliops, is not talerated:in AmericaJ 

till a law is palfed to prohibit and, prevent 

th~ bifhops of England, Wales). and Ireland) 
(and indeed of every other country where 
Proteftant bilhops are eftabliilied,) from re· 
forting to, and reliding in, the Britifhdo~i" 
nions :in America, and exercifing their fpiri • 

. tual functions there for the benefit oftpe 

clergy" and laiety of their own perfuaflOlil;
.As no fuch law has hitherto .been . pafTed 

either in Great..,Britain or· any ·.of the Ame~ 
rican colonies, it is unjuft to fay that Epifc()-o 

pacy is not tolerated in America: and thofe 

who make this complaint only iliew that 
~ .. they 
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tl1ey are. defirous of introducing an e/labliJh
ment of Epifcop~~y in ~merica under the 
cloa.k and ~olour of a mere toleration. 

~ . A. fifth argumen,t adduced by fame Epif
copalian writers on this [ubjeCt was, that the. 
Church of England was already eilabliilied, 
in point of law and right, in muil of the 
provinces of N orth-America, if not in all, 
independently of the aCts of thei.r refpeCtive 

, ~ffemblies: and that ther~fore Epifcopacy 
ought to take place, andbilhops to be actually 
appointed, there, i~ order to carry the faid 
e.ftablilhment of the Church of Eng\and, 
(which already was legaUy, or de jure, ir:t 
force in America,) into aCtual exifience and~ 
operation. This propoGtion concerning th~ 
legal efiabliihment of the Church of England -
in America, they built upon four different 
grounds, to wit, lil, the tranfplantation of 
the laws of England relating to religion and 
church-goverm:nent into 1\(llerica by Jbe .6.dJ; 
fettlers .the;re at their em~gration from Eng
.)and; 2dly, The operation of certain gener~l 
words in an aCt of the EngJi,~ parliament 
p~lfed at the time of the union of Englan~ 
, VOL. II. K kkk .... and 

Fifth 
ment. 
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and Scotland.in the year 170 7; 3d1y, The 
king's authority as fupreme head of tbe 
Church of England, and his inftruClions 
under his fignet and fign-manual to his go
vernours of his American provinces in favour 
of the Church of England, which were 
affirmed by Mr. Bickley, (the attorney-ge_ 
neral of the province of N ew-York in the 
year 1707,) to have the force of laws by 
virtue of the {aid eccleftafiical fupremacy; 
and 4th1y, the virtual extenfion of the fta~ute 
of Uniformity in king Charles the 2d's time, 
and the penal ftatutes paifed in the fame 
reign againft Proteftant diifenters, to America. 
All thefe grounds we have ca~efully exa:
mined, and found to be weak and inftifficient 
for the purpofe for which they are adduced. 

Thefe are the principal arguments that 
have been made ufe of by the mil1ionaries of 
the Society for. propagating the Gofpel, and 
forne other Epifcopalians in America, in iup .. 
port of their favourite meafure of eftabJiihing 

. bilhops in America. Nor do I remember 
having ever heard, or feen, any other argu
ments for this purpo[e. 



AU that remains therefore is to give you 

[orne account of the effect which thefe argu

ments~ and the follicitations of the zealous 

Epifcopalians of America in favour' of this 

meafure, have had upon perfons of weight 
and authority in England, (0 as to become 

, a ground of apprehenfion to the Americans 

of other religious perfuafions that fuch a 
meafure would one day be adopted by Great

" Britain. 

Now as to this matter, I am not able to 

give you all the information you may pro
bably willi to receiv;e.· I can only fay that I 
have often been aifured it has been a favourite 

object with fome of the more zealous and 
, high-church bilbops, and other clergymen, of 

England to procure a bilhop to be efiablilhed 
in America. It has been often mentiohed 
by them in' fermons,. and pamphlets, and 
other books" as a' mea[ure both juft and ex

pedient. And it. has been reported that they 
have feveral times recommended the mea[ure 

to the king's minifiers of ,flate in a moft 

earn eft manner. lBut no minifier has yet 

been found fool-hardy enough to follow their 
Kkkk z' advice. 

Of the effet'! 
of the {aid 
arguments on 
perrons of 
weight and 
authority iA 
England. 

Several bi
fhops, and o. 
t1.er eminent 
clergymen, 
have been 
thought to be 
fri~ nd s to tha. 
defign of efia
bliihiJlg bi
fhops in A
merica. 
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advice; And amongft the bitb6ps who \tere 
moil zealous for adopting this meafure was the 

late 'oCtor Secker) archbilhop of Canterbur;, 
a perf on of great weight and authority in the 

church, not only on account of the high 
fiation he filled in it, but of his excellent 

underfianding and extenfive learning, the 
exemplary regularity of his life and purity of 
his manners, and an uncommon degree of 

diligence in the difcharge of his' paftoral 
duties, both as a pariih-priell: (when rettor 

of the large pariih of St. James in Weft. 
minfier,) and as a biihop and archbilhop. 
All thefe 'circumfiances made him a perfon 
of great note and powerful influence. And 
he unfortunately adopted this high-church 

and dangerous fyfiem of efiablilhing hilhops 
in America.---That he iliould have done [0, 

has, lawn, always appeared to me exceed .. 
ingly firange, confidering the {oundnefs of 
his underfiandi~ and his great judgement on 
molt other {ubjeCts, and confidering likewife 

the principles he had been taught in his 
youth: lor he had been born of Preibyterian 
·parents, and .educated in that feCt. But this 
'circumftance has been confideredby [Dine 

\ pe'Ulle 
\ 



.' people i§· the v-ety teafot1 "f his gfeatzeal fOr 
Epifcopacy, after he had quitted the Way of 
worfuip in which he had been educated by 
l1is parents j it being not unufual for converts 
to a fet of religious opinIons to enlhrace them 
'with more warmth and zeal than is to be 
. feenin thofe who have been educated in 
them. But, whatever may have been the 
(aufe of it, it is certain that he was' a very 
~ealous and formidable advocate for the mea
fureof efiablifhing _ bifuops in AmeriCa. 
He died in Augufl, J 76 8: and about a year 
or two before his death there was a con~ 
,fiderable ferment in North-America con
cerning a defign then fuppofed to be in hand 
-to carry this meafure into' execution; ~nd 

which, I imagine, was confidered as the more 
likely to be true on account of his known 
. fentiments in fayour of it. About that time 
a certain Epifcopal minUter in the provinCe 
of New. Jerfey, (who had formerly, as I 
have heard,been of the Independant 'feCl:of 

: Ptdtdlants, but had, like archbilhop Seckel', 

About the 
year 1767 the 
Americans 
were under 
great appre
henfions that 
a defign of 
this kind Walt 

then in haDd,. 

l1uitted that perfuafion, and come over to the Dr.Chandler. 
'"1 of Elizabeth_ 
Church of England,) pubJilbed a pamphlet town in New. 

Jerrey, pub. 
in favour dfthis meafure ofeftabliihing bi- lilhed a pam_ 

fhops _ ~hlet at that 
orne to re. 
cOD;lmend it. 



A periodical 
paper, called 
'Ihe American 
lf7big, was fet 
on foot at 
New.York, 
in order to 
prevent it. 
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lhops in America, which was written in 10 

. plaufible a ftyle and manner that it made. a 

confiderable impreffionon the minds of many' 

people in America, exciting. the members of 
the Church of England to take fome fieps to 

procure the accompliihment of this long
wiihed-for event, and the Pre:lbyterians; and 
other dilfenters from the Church of England, 
to be as aCtive in preventing it. The minifier 
I mean was Dr. Chandler, minifrer of the 

Epifcopal, or Church-of-England, congrega

tio)) at Elizabeth-town in New- Jerfey. In 
con[equence of the publication of this pam
phlet, (which was confide red as a prelude to 
the mea{ure of efiabliihing a biihop in Ame
rica,) the diffenters from the Church of Eng
land' at New-: York fet on foot a periodical 
paper to anfwer the doCtrines and fuggeftions 
contained in it, which they called the Ame
rican Whig, and in which all the acts of 
cruelty and oppreBion which had formerly 
been committed by biihops of all forts, Pro-, 
teftants a~ well as Papifts, were brought 
afre!h to light, and painted in the ftrongea 
colours. And they more particularly expa
~iated upon thofe which had been committed . 

by 
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by' Protefiant biiliaps in England in the reign 
of kin~ Charles the firfi, which occafioned 
the emigration of the people then called 
Puritans in England, (who were: the prede
ce{[ors of thofe who have fince been' called 
Non-conformijls and Proteflant dijfenters,) 
to America about the year 163°,_ by which 
th~ New-England colonies were firft ({fec
tuafly peopled. The· names of Laud, the 
proud and cruel archbilhop of Canterbury, 
.of N ea), bilhop of Durham,· and Wren, 
bilhop of Norwich, with the fevere and un
jufl punilhments inflicted on Mr. Sherfield, 
Dr. Leighton, Mr. Prynne, Dr. Burton, and 
Dr. Bafiwick, by their procurement, and -the 
fuperfiitious ceremonies introduced and· en
couraged by fome of t,hem, (which, at the 
time they were praCtifed, exCited a general 
apprehenfion amongft the more fober and 
zealous part of the Protefiants in England~ 
that the government had a defign to re-:etla
blilh the Popilh religion,) were uponthis 
occafion again prefented to publick notice in 
this pap~r, in order to excite a general alann 

. amongfi the readers of it' concerning the de
tign fuppofed to be in.hand) by iliewing to 

. ·what 
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what cmormoup lengths tPe fpir4t of pride· 
a:ndperfecutjon" with whi~h bifuops have 

, f4'lJnetimes peen animated, is capable~f car
rying them: and· no pains were {p~ed to 
make thi$ paper as convincing in point of 
argument, as inftruCtive in poil)t of hiilo*~J 
kIl()W'l~dg~, and as poignant and intere{\ing 
in point of wit and manner of writing, as 
pollible, and yet with all fufficiently:pJaill and 
eary for Feaders Qf the mo,ll ordinary talents 

This paper to undedl;md it. And it had the defired 
;!~: ai:rc;:: effeCt.: it rai(eda . prQdigious al~r~ in :tbe 
merica. ~inds 9f . theAme~icans c90cernjQg tpe fu~ 

pofed dc:fign Qf ~ftabli~ing 'biiliqps amq~sfl 
them,.and revived'\U the antjept apimofities 
againft t~torderof clergymen, which for a 
long ,timei>efore hpd (with .but a few inter .. 
r.uptions) be.en gradually fubfiding. Thi~ 

.dmerican 1JThigcame out ei~h_er once a 
~eek, or once a fortnight; ,(J fo~get whic~~) 
during all the year 176,7 ;by which ,g(a9qaJ 
mode of publica.tion the adm.o~ti\)ns con .. 
taine:d in it had time tofin.k ,det;per into .t~e 
minds of its readers th~n .if it had been pub
oliilied alla,t OQ.e tip1~. And it produce@ 
~.as-weroightnatqraUy JQPPQfe it ;wou~d do,) 

a pape~ 
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:t paper in anfwer to it, by fome' friend to 
thecaufe ofEpifcopacy, which was alfo pub
liihed periodically, as well as the American 
Whig, ~nd at the fame intervals of time be
tween every two numbers, that is, once -a 
week or once a fortnight. It bore a very 
~ngry title, and was written, as 1 remember, 
in a ftyle of great haughtinefs and infolence. 
It was -called A' Scourge for the American 

.Whig. By'Tcimothy '['ielde, R/quin. And to 
this Scourge a reply was written, in defenc(f 
of tbe American Whig, and intitled, A Kick 
for the Whipper. By St"r !foac Foot j which 
wa~ likewife a periodi~al paper, that came 
(jut once a week or once a fortnight. All 
thefe three papers were printed at N ew-York 
in the years 1767 and 1768, and had the ill 
effect of fetting the minds of the people of 
America in general, but particularly of the 
people of the. city and province of N ew
York, (in which they Were publiihed;) of 
the two oppofite [~Cts of Epifcopalians and 
Preibyterians, very much upon the fret, and 
deftroying' all Chriftian love and, affeCtion j n_ 
them towards each other. And the ferment 
excited by thefe papers, together with ~,he 

VOL. II. L 111 appre-:-

It gave rife to 
the publicati
on of two o
ther periodical 
papers. 

Thefe papers. 
raifed a great 
deal of ani
molity be
tween the 
Prelbyterians 
and the Epif
copalians in 
N. America. 
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apprehenfion of having a bifuop dl:abliihed 
in America, which had occafioned the writ. 
lng them, were fo great and extenfive in 
America, that the Houfe of Reprefentatives 
of the province of the Maff~chufets Bay 
thought fit,' in a publick letter to Mr.t)ennis 
De Berdt, their agent in England, written in 
January, 1768, to infima him to u[e hi; 
utmofi endeavours to prevent fo dangerous 
an efl:ablilhment. The paffage of their letter 

An extraCl relating to this fubjeCt is as follows. "'Iht 
from a publick 
letter of the " dfablifhment if a ProteJlant Epifcopate in 
nou[e of Re- "America is a!flo ver'" zealoufl", contendedfor~ 
prefelltatives J ':/'/ 

of the Maff~- (( And it is very alarming to a people whofl 
~hufets Bay 10 , . 

the year 1768, "fatbers, from the hardjblps they Juffired 
::~~e1Ii~~pre_ ( '( under fuch an ejlablijhment, 'u)ere obliged to 
henfions of a "fly from their nat£ve country £nto a wilder~ 
defign to efta- . '.' , 
~1ifh bii~lOpS "nefl, in order peaceably to enjoy tbetr przvt .. 
1n Ametlca. 1 "I d /" cr'L' b' . "teges, Ctvz an re tgtous. ~ (.Jetr emg 

" threatened with the lqfsof both at once ~ufl 
" throw them £nto a very diJagreeabllfitua
"tion. We hope in God fuch an dfabliJhment 
" w£ll never take place in America; and we 
" d¢re you will jtrenuoZfily oppqfe it. 'the 
U revenue raiJed in America, for . aught we 
:: fan tell, may be as conjlitutionally- applied 

" toward, 
'-~ 
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<t towards'thejupport if prelacy as if flldiers 
" and p~njioners. if the property of the fub-
C-c je8 is taken from him without his conftnt, 

,CC it is £mmaterial whether it be done by one 
U man or jive hundred, or whether it be ap
« plied for the fopport 0/ ecclejiaflical, or 
" 1zifitary, power, or both~ It may be well 
U worth the conjideratt'on 0/ thebefl polz'ticians' 
,CC in Great-Britain or America, what the 
"fr ' 

" natural tendency is if a vigorous purfuit if 
cc theje mea[ures."* This paifage fets forth 
in a dear and lively manner the dread and 
averfion the Americans entertain for the efia

bliihment of Epifcopacy' amongfi them. 

There was another circumfiance, (befides 
Dr. Chandler's pamphlet before-mentioned, 
and the angry ~periodical papers to which it 
had given rife, and the known ~eal of arch
bilhop S~cker for the meafure of efiabliiliing 
bilhops in Al:nerica~) which contributed to 
excite this alarm amongfi the Americans at 

L 111 2, this 

* See the whole ,of this' letter to Mr, De ~erdt 
(which is indeed a nwft ;1ble flerformanc;,e a,.nd well 

. worthy every gentleman's peru[al) in Almon's R@
, membrancer) Number 34, pages 167 et [eG}o 

A claufein the 
late ftamp-aCl: 
did likewife 
contribute to 
excite the ap
prehenfions of 
theAmericans 
upon this fub
jeCl:. 

/ 
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'this time. This was the manner of draw.n~ 
up the famous American rtamp~ct in the 

year 1765, and, the peJ[eve£anc~ Qfthe· mi.. 
niffer of fiate in England whQ PJ:ocurtld that 
aC\: to be paffed, in caufing it to be drawn up 
in that obnoxious manner, notwithfian~ing 

the intimations he received from forpe perfons 
who were acquainted with the fentimenta m 
the Americans, that it would give them great 
difguft. The cafe was as follows.. Tho 
perfons who were employed, by Mr. George 

I Grenville's direc\:ion, to pen the draught of 

that famous bill, (which was to impofe. a 
fl:amp-duty upon all forts of writings made 
ufe of in law-proceedings, and confequently 
uponall the proceffes and fentences, or judge
ments, of courts of juftice,) copied thli.: aCts 
of parliament which had been long in force 

in England for impofing the like duties upon 
the fame fGrts of writings in England, among!li 

which were the proceffes and fentencesof;th~ 

ecclefiaftical courts in England, which are 

held under t~e authority of the biihops; fuch 
as citations, or monitions, in im ecc1efiafl:ical . 

court, libels, allegations, depofitic~ns, an{wers, 

fentences, or final decrees, inventories, and 

commiilions 



t()mmiffions iffuing out of ecclefiafiical courts~,. 
When tht;fe writings were obferved, by 0me 
perions who were well acquainted with the 
fentiments oJ the Americans upon thefe fub
jetl:s, to be mentioned in the draught of the, 

-prepofed {tamp-bill as objeCts of the intended 
tax, it is laid they took notice of it to Mr. 
GrenviUe and told him that they thought 
the enumeration of thefe infhuments was, 
t,mneceifary, becaufe there were no ecclefi
aftical courts in any of the colonies of Ame~ 
rica, and that it would be prudent to for~, 

bear making any mention of them" for 
fear of making the Americans uneafy upon 
that fubjeCt as well as upon that of ta:x;ation. 
This feemed to be good advice. But Mr. . , 

Grenville refufed to foHow it, and is reported 
to have made anfwer, "That, though fuch 
" courts were not yet ellabliilied in America, 
cc it was very poffibk that they -mig.ht be 
" eftabliihed there in fome future tim:e.; and 
cc that then it would be proper th~t thofe 
" .infiruments ihould be. liable to the faid 
cc fiamp-duty." And accordihgly the enu-

. m eratio;n of thefe ecckfiafl:ical inilruments 
was continued in the [aid {lamp-act, and had 
·{he ill effect? which had been forefeen, of 

revlvmg 



End of'the ac
count of the 
feveraI cir
cumftances 
'which have 
been thought 
by the Non
epifcopalians 
Clf America to 
indicate a dif. 
pofitibn in 
perfons of 
weight and 
authority in 
Great-Britain, 
to caufe bi
fhop~ to be 
dl:ablifhed a
mong them. 

[ 63 0 J 
reviving in the minds of the Americans their 
app'rehenfions of a defign in the Britilh 
government to efiabli!h Epifcopacy among 
them. And, though the [aid fiamp,act was 

repea~ed in the followipg year 1766, the 
alarm occafioned by the mention it had made 
of there ecclefiafiical infiruments was not 
thereby removed, but received new firength 
in the fame year 1766, or the following year 

1767, (1 am not fure which,) by the pub
lication of Dr. Chandler's pamphlet above-
mentioned in favour of that dreaded meafure, 
and the other angry controverfial writings 
on the fame fubjeCt, to which that pamphlet 
gave occauon. 

Thefe are the p~incipal inl1:ances I at 'pre
fent recolleB: of the impre£fion made by the 
advocates for !In American Epifcopate on the 
minds' of perfons of weight and influence in 
Great-Britain: and they are fufficient, 1 pre:
fume, to !hew that the apprehenfions of the 
Prefbyterians and other N on-epifcopalians in 
America are not ill-founded; more efpeciaIly, . 
if we confider (as, I believe, we fafely may) 
a majority of the biiliops of England, both 

at 
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at pref~nt and for fifty, or more, years paft:i 
as being patrons of that meafure,' and ear .. 
rtetlly defirous of feeing it carried into exe
cution. For thofe men who have had in
fluence enough, in t~o fuccefiive feffions of 
parliament, to caufe a bill for the mere tole
ration of Proteftant difTenters in England, 
that had been pafTed by the COqlmons of 
Great-Britain, to be thrown out in the Houfe 
of Lords, are not to be thought contemptible 
or infignificant adverfaries.* However, whe-

ther 

II T Q there ground~ for apprehending that fuch' a Of the plan of 
ddignhas been entertained by the Britiili government' government 

for North.A
may now (in the year 1778,) be added the dreadful mericarecom-
denunciation of Dr. Markham, archbiiliop of York, mended and 

~nnounced by 
againil: the Americans in his fermon preached before the Dr.Markham, 
Society' for propagating the Gofpe! in foreign parts, on archbifhop of 
the :1.Iil: day .of February, 1777, when, from the ad':' York, in his 

, fermon on the 
vantages gained by the king's troops over thofe_of the zdldayofFe-
revolted colonies in the latter part of the year 1776, bruary, l7{7' 
it was fuppofed by many people that thofe colonies 
would foon be reduced to the neceffity of fubmitting at 

difcretion to the government of Great-Britain: At 
this.junClure his Grace laid down the fyfrem of govern-

ment which, he thought, ought, upon the f{iduaio~ 
. of the colonies, to be adopted witl;l refpect td them, 

in order to prevent a repetition of the rebellious refia.,. 
~c;e tq the '~uthorii:y of the BritUh parJiam~t whicl:\ 

'b,~ 
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t1ler the Americans have fufficient grounds 

for 
the arms of Great-Britain were then employed to fop
prefs. His Grace expreffed Ilim(elf. in thefe words. 
5' Our profpetls have keen long dark. We m§y now per
c, haps diJcover a ray of brightnefl. But for the conti~ 

5' nuance and increafe of it, we mufi rely on the wi/dom if 
« our governours; in confidence that NecejJity will at laft 
" provide thofe remedies, which Forejight did not: that tb, 
" dependance of the colonies may be no longer nominal. 
" And, jor our fpiritual interij/s, we hope the rcaJoning 
" which waS fa jujt in the cafe oj Canada '" that; if JOIl 

'" allowed their religion, you muJl allow a maintenance fq, 

'" their clergy,'" will be tbought at leqJ1 equally Jlrong 
" when it pleads for our own Church :-that thofe '!Vh, 
" are difpoJed to worjhip God in peace and charity may be 
" thought entitled to a regular and decmt jupport for their 
" minjJlers: -- that they ll'!0Y not continue to want tbe 
" important office of Confirmation; without the benefit oj 
" which even a Toleration is not compleat :--and that 
U thofe who have a call to the minjJlry may not be obliged 
" to feek ordination at an ex pence which is very grievous, 
" and with the hazards of a long voyage, which has been 

" already jatal to many oj them. We have, jure&, a 
" right to expet! that the only dfablijhed Church jhould not, 
" agairljlall example, remain in a )late oj opprejJion, and 
" that, whatever encouragemenJs may be afforded, thl] 
" jbould rather be for the profej]ing it than agail!fl it~ 

" As to what relates to the delinquents, we,jor our paris, 
C( jhould wijh to JaYl '" Go, and}in no more.'" But the 
" interdJs of great )latn require ftcurities that are no( . ,< 
" precarious." 

This 



for entertaining this apprehenfion of the de": 
figns 

This paffage is exprefI'ed in fmooth and plau4ble lan
guage: but it contains a variety of mof!: bitter propofi-

. , 
tions. The lall: fentence'means, I pl'efume, that the 
members of the Continental Congrefs and the moft 
aCl:ive members of the feveral provincial congreifes, or 
conventions, in America, ought to be hanged, and 
would be il1ariged, if the Arriericans fuould be Cilbdued, 
as thearchbifhop thought was then likely to be the cafe. 
What ought to have be~n done, or would have been 
cone, in fuch an event, I wi1l not pretend to fay. Bu~ 
there feems to be very little ufe in declaring beforehand, 
andefpeciaJIy from the pulpit, that fuch meafljres of 
feverity would be a'dopted. The firf!: part of thefare
going pa'ffage alfo, which declares that ~'for the con
tinuance and increafe of the ray if. brightnefs which had 
lately )bone forth [in the victories of General Howe's 
armyat Long-Ifland and the vVhite Plains, and in the 
taking the forts on Hudfon's river, in the autumn of the 

year 1776J we mZ£fl rely on the wiJdom of our governours; 
in confidence that NecdJity will at lqft provide thoferemedies 
'fi;hich ForeflHt did not ; that the dependance of the colonies 
may be no lONger nominal," mllfr probably inean that the 
popular charters of {onle of the Americ<\n colonies will 
be aItere,l and made more favourable. to th~ prerogative 
'of the Crown, as that of the Maifachulets Bay had beeQ 
in tire yeaT 1774; and that citadels and fOftreifes .will 
b'e bUilt In the principal towns~ al4d at the moutns of 
the prihcipal rivers, In North.Aulerica, with ihong 
garrifons to be perpetually maintained in,them, to keep 

YOLo II. . M m m ql the 

The probable 
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Six propoli.
tions relating 
to the Church 
of England, 
contained in 
the foregoing 
extraC1: from 
thearchbilhop 
of York's fer
mOil. 

figns of the Britiih government, or not, it is 
moil: 

the inhabitants in awe and fubjeCl:ion to the Britiih 
government. For thefe are the things which would 
moft effeCtually tend to bring the colonies under a 
real, inftead of a nominal, dependance upon Great
Britain. This is a rich text, and would reqtiire a very 
ample comment to bring to light all the political trea
fures contained in it. But this is a talk I lhall not un
dertake; partly becaufe it is impoffible to know with 
certainty what remedies the archbiiliop had in his mind 
when he declared his confidence that NecejJity would at 
/iji provide thofe remedies which Forejight did not, though 
it is eary to form ilirewd conjeetures concerning them j 

and partly becaufe it is not material to the purpofe for 
which I have here cited the archbiiliop's authority, 
which is only to thew that thofe Americans, who are not 
of the Church of England, have had good reaCon to appre
hend that theBritifh government entertained fome defigns 
in favour of Epifcopacy and the eftabliiliment of that 
church in America, which would be difagreeable to them. 
Now upon this fubjeCt the archbi1hop 'has not left us 
to guefs at his meaning, but has expreffed himfelf pretty 
fully; infomuch that we may clearly colleCt from his 
words in the foregO-jng .paffage, ~he fix following pro
pofitions; to wit, 1ft, That the Church of England is 
already", in point of law and ~ right, the efiablilhed 
church in the Britifh colonies in North-America; 
2dly, That it is the only efrablifhed church there; 
3dly, That, notwithftanding it is the eftabliilied church 
in thofe coloni(;s in point of law and right, it, never~ 

thclefs. 
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moil certain that they do entertatn it; and 
that 

thelefs, is, in faa, in a Hate of oppreffion in thofe. 
colonies, and below a Hate of toleration; 4thly,' That 
it cannot jufl:ly be faid to be tolerated in North-America 
tiII .bilhops areefiablilhed there, to adminifier to the 
ad,ult laiety the important office of Confirmation; 5th1y,_ 
That it is alfo neceff'ary to efiablilh bilhops in North
America for the fake of the young men who are edu~ 
cated there for the minifiry of the Church of England; 
that they may not be obliged to come to England to 
receive holy orders, and thereby put them/elves to an 
exp'ence which they can ill fupport, and' alfo run the 
hazard of their healths and Jives 'by the fea-voyage; 
which has'already proved fatal to fome of ,them; 6thly,_ -
That, where-ever it is proper to allow a religion to 
be profeff'ed, it is alfo proper to provide by law a main

tenance for the clergy who adminifl:er the offices of that 
- religion, and not to leave them to be maintained by the 

voluntary contributions. of their refpective congrega
tions ;-- that this reafoning was wifely and jufl:lv 
adopted by the Britilh parliament, on - the occauon of 

the late,~ebeck-aa in June, 1774, as a ground for 
reviving the right of the popiili priefis of the p~ri!hes in 
Canada to the tythes of their popiili pariiliioners ;_----
and that it is, at leafl:,equally {trong, when applie:d to 

the cafe of the members of the Church of England ill. 
the Engliih colonies in America, and that they ougqt 
to be confidered as intitled to a regular and decenijupport 

for their miniJlers, or that tythes, or fome other leo-ai 
. I ~ 

paym:e~t,ought to be efl:abliihed, and would .now be 
Mmmm 2 foon. 
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that in a very violent. degree. And. therefore 
good 

foon efl:ablifhed, by the authority of Great-Britain,. in 

the feveral Englifh colonies in America, for the [upport 
of minifters of the Church of England; an~ that all the 

inhabitants of America ought to be lIable to pay there 

tythes, or other contributions, as well as. thofe \Vha 

are members of the Church of England, (juft as, here . 

in England, Prdbyterians and Quakers, and other dif. 

fenters from the Church of England, are obliged to pay 

tythes to the minifiers of the efl:ablitbed church;) becaufe 

the Church of England is the only eftablifued church in. 

America as well as in England. 

Thefe propofitions I take to be all wholly deHitute of 

any foundation in truth, or law, or good policy: an4 I 
hope I have fufficiently {hewn them to be fo in th.e 

courfe of the foregoing pages. But, whether they a~e 

falfe Of true, politick or impolidck, they afford an ample 

proof that the Non-Epifcopalians of America have, of. 

late at leaft, had j uft grounds for their apprehenfions of 

a defign in the Britifh government to eftabli~ bifhops 

and the Church of England in thofe provinces. Forit· 

can .hardly be [uppo(ed that [0 en~illent a prelate as the 

archbifhop of Yark, (who hau [0 lately been entrufted 

with the education of the heir-apparent of the Crown; 

and, fince his removal from that employment, had been 
promoted to the fecond dignity in the Church; and 
who is known to be [0 intimately connected with/om~. 

of thole men of power among us who have been mof!: 

zealous for the fubjugation of America;) would VE:n-

ture 
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good policy now requires, that an aCt of the 
Britiih 

tQ~ to deliver from the pulpit, Qn fo Jolemn an occauon 

a~ that on which that fermon was preached, aqy politi. 

cal opinion" wbich he did not know to be_ agreeable tQ, 

the fentl~ents of thoJe great perfons by whQ~ the, 

publick councils of the nation are conducted. 

And, as this fermon of the archbifl19P of Y Qrk feem$" 

j\l{l:\y in~itled to be ccnfidered as a kind. of pu~1ick- pre,. 
vious manifefto, or deciarati~n, from th~ rulers of th~ .. 
kingdom, of the meafures which were thought proper 

to lj,e adopted by the BI itith government' in the event, 

(which was then thought fo probable and fo near at 

hand,) of an in~ire fubjugation of. America, it will not 

be amifs to mention anuther paiTage of it wtlich relates, 

to, a body of people here in Engl~~d itCelf, who have. 

~ith.erto been thought dtferving of great regard; I mean,. 

the Protellant di{[eniers. Cou,cerning this w?r~hy part. 

<l.our domefl:ick community the archbilhop exprefTes 

himfelf II) thefe words. "Wben aflCl:, is dJablifhed, it, Another ex
c;, uJiially be~ome$ a party in thejlate; i~ has its intmjis;. traCt from the 

fame fermon, 
c~ it h~s its animojities; togetber wirh a fyflem of civ~l relating to the 
,~ opinidns, by.which it is diJlingui./Ped, at leqfi a~ much as Proteftant dif

" qy its religious. Upon theft opini~n~, when contrary to i:~~rsinEng
l~ the well-b~ing oj the community" the. authority of the, 
" )late isproper/y exercifed. 

" The laws enalled againft Papifls have lmn extremely 
"/evere: but th,y were not founded (In emy differen~c ill 
" religious jentiments. The rcaJon. upon which they were 
~' fotlnded are purelJ political. 

" The 



[ 638 J 
Britifh parliament fhould immediately be 

pa1f~d . 

" The P apflls acknowledged a .fovereignty different fro", ' 
gc that of the flate; and lome of the opinions which they 
" maintained made it impojfible jor them to give any /ecuritJ 
" for tbeir obedience. Ire are uJually governed by /radt
" tional notions, and are apt to receive the partialities ana 

" averjions of our fatbers. But new dangers may ariJe: 
" and, if at any time another defJomination of men Jhould 
" be equally dangerous to our civil interefts, it 'Would b4 
" jl!flifiable to lay them under jimilar rqjlrflints." 

The meaning of this lafl: fentence, .when turned into 

plain Eng1i.ili, feems to be this. "The Prelbytefians 
",_ of England are at this day as much enemies to Go
" vernment, and as d~ngerous to our civil interefis, 
" as the Papin:s were in the reign of queen Elizabeth, 
" (when they were continually entering into plot~ 

" with the SpaI.1iards and the Qyeen of Scots to de
" throne and aiTdffinate her,) and in the reign of king 
" James the Ill, (when they formed the defign of 
" blowing up the Parliament-houfe with gun-powder 
c, at the time that the King, and all the Lords and 

" Commons of England were to be aiTembled in it;) 
cc which were the times and occauons' of making thofe 

" fevere laws againfl: the Papifl:s. Therefore it is now 
" equally jufl: and neceiTary to make the like laws 
" againft the Proteftant difTenters." 

This is a fl:range accuration to be brought again«: 
that body of men in England who have, of all others, 

been 



[ 639 ] 

paffed to remove ~is apprehenfion from their 
, . minds 

been moil: uniformly and zealoufly attached to the go
vernment.of the Princes of the Houfe of Hanover ever 
nnce the firil: moment of their acceffion to the throne of 
thefe kingdoms! 

. The whole fyfrem of meafures, therefore, which 
the archbifhop recommends and announces in that 
fermon, as fit and likely to be adopted by the Britifh 
government upon the fuppreffion of the rebellion in 
Ame~ica~ confifts of the following particulars; to wit, 

lil, To extend to the Preibyterians, a\1d other Pro
teilant diffenters, in England, the fevere laws that have 
heretofore been made againft Papifts. 

2dly, To eftablifh tythes, or fome other legal pay
ment, in the American colonies for the maintenance of 
the clergy of the Church of England ; and to require 
perfons of all religions' to contribute to this payment as 
well as the members of the Church of England. 

3dly, To eftablilh bifhops in the American colonies. 

And, 4thly, To make fuch civil regulations in the 
American colonies as fhall keep them in a real, not a 
nominal, dependance on Great-Britain. What thefe 
lhould be, th'e archbifhop does not fpecify. But it 
{eems probable that he meant the alteration of the 

popular charters, the ereclion. of fortrdfes with thong 

garriforn 
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minds in 'the mafl: compleat and fatisfactory 

manner, 

garrifons to be perpetually in,aintained infhem, and the 
creation of many new civil employments with con

fiderable falaries, in the collection of the cull:oms, in the 

law, and in other departments, in order to make many 
of the principal people in every colony dependant o'n 

the Crown. 

Thefe are the p,grmanent meafutes which the arch
bifhop recommends as fit to be adopted after the reduc

tion of America to the ohedience of the Crown and 

Parliament, bdides the temporary meafure of hanging 

a good many members of the Congrefs and ather Ame

rican conventions, and other principal offenders, f(ir 
high treaCon, by way of falutary terror to the reft. 
Now, if the fir£t of thefe four permanent meafurea 

were to be adopted in England, it would be as likely 
as almofl: any thing that can be thought of, to produce 

a rebellion here at home: and, if either of the other 

three meafures were to be adopted with refpeCt to 
North-America, after the fuppreilion of the prefent 

troubles there, it would almofl: infallibly (if there was 

any fl:rength, or fpirtt, left in the country,) give oe· 
cauon to a new rebellion there. Such is the tendency 

of the fyfl:ein of policy laid down by the archbiihop. 

If therefore it really was not approved by our miniitefs 
of £tate and the majorities of both houfes of parliament, 

it is to be lamented that' they did not pubhckly dilavoW 
it, and pars a cenfure on the iermon ift which it was 
de1ivered, as was done with refpeCl: to Dr. Sichevere!l'S 

feditiQ~ 



manner, by declaring it to be the fixed refo ... 
lution of the king and p?-rliament of Great ... 
Britain that no Proteftant bilhop {hall ever 
be efiabliili,ed in any of the Britifh provinces 
in America, either by regal or parliamentary 
authority, without the exprefs' confent and 
(::oncurrence of the affembly of fuch pro.,. 
VlOc~, . 

(editious fermon in ~een Anne's reign, and has been 
done ~n many other occafions with refpeC!; to papers of 
dangerous and pernicious import. Now, indeed, (iil 
J)ecember, 1778,) in confequence of the furrender of 

Geoer-al Burgoyne's army at Saratoga in OC!:ober~ 1777. 
and the treaty between the french ~ing ~nd the Ame
r.icans in February, 1778, and the conciliatory a.8:s of 
parliament to which ~hore two events gave rife, this 
fyfiem may be (aid to have been difavowed, or rather 
flbandoned, by them; at which confequence of tho((; 
-JJnfort!lnate events, I prefume, all lovers of liberty 
rejoice.Eut frill, I am perfl;laded, it will .be found 
neceffary, if matters can be happily made up witi~ 

the Americans, to give them an exprefs parliamen
tary fecurity, that no attempt th'il1 ev.er be made by 
Great·Brita~n to etlabliili bithops among them, or 
to force theJ11 to pay tythes, or any o~herc contribution~ 

Jor the maintenanc'1 of an Epifcopalian clergy, without 
the copfent of th!-!ir' own affembJi~s~· 

VOL. II. ... " , Nan.A FRENCH.~ 
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FRENCHMAN. 

I am now fatisfied that the N on-epif~~ 
palians of America have had juft grounds to 

apprehend that the Britiili government would 
one day undertake the eftabliiliment of hi .. 
iliops among them, and perhaps alfo the 
efiabliiliment of tythes, or fome other gene
ral contribution, for the maintenance of the 
Epifcopal clergy: and therefore I moO: per
feCtly agree with you in thinking that an act 
of the Britilh parliament ought to bepalfed 
without delay, in order to remove this ap
prehenfion. I therefore defire you would 
now proceed to the confideration of the laft 
meafure you feemed to think neceifary to be 
taken in the prefent critical fituation of thi~gs) 
in order to prevent a civil war between Great
Britain and her colonies in North-America, 
which, unlefs fome very fpeedy and effeCtual 
meafures be taken to avoid it, feems now to 
be impending~ This laft meafure was an al
. ,teration in the confiitution of the provincial 
. councils in the feveral royal governments of 
America, which are governed under the 
~ing's commiffions to his govern ours, with .. 
out a charter • . 

ENGLISH .. 



EN GL IS H MAN. 

lam glad we have done with that 'tedious 
inquiry concerning the e1l:abli!hment of bi:.. 
fhopsand the Church of England in Ame
rica, which had almo~ exhaufled my pa
tience. The meafure we are now to take 
into confideration lies within a much nar": 
rower compafs, and will take up no great 
time in difcuffing. It is (as you well re
member,) to amend the confl:itutions of the 
provincial cOlfncils in the feveral royal' go
vernmentsof America (which are governed 

, . . ,\ 

only by the king's commiffio'ns without a 
charter,) by increafing, to at leaft twice their 

prefent number, the members of fuch coun
cils, and appointing them to hold their feats 

. in the faid councils during their lives' or 
good behaviour, infl:ead of holding them' at 
the mere pleafure of the Crown. 

. , 

The provincial councils now' exifting in 
the feveral royal governments of America 
aCt in their refpeCl:ive provinces in a two':'fold 

c",pacity, to wit, 1ft, as a council of ilatei 
. N n n n 2 f Q~ 

Of the amend.., 
ment of the 
conftitlltion of 
the councils of 
the feveral 
provinces in 
America 
which are go
'verned' by the 
king's com. 
miffions with. 
out a charter. 
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or privy council, to the governour, to affifl: 

him with their advice in the execution of 
thofe parts of his commiffion which are 

branches of the executive power; and ~2dly, 

as a leginative body that co-operates with ~he 
governour . and aifembly in making· laws. 

It is in this latter capacity that I conceive 

their conftitution to be imperfect, becau[e it 
is not calculated to obtain for them a fuffi .. 

cie~t degree of re~utation and dignity in the 
eyes of the people to give wdght to their 
deliberations. Their prefent confiitution is 

this. They are appointed by the king in his 
infiruCtions to the govern our u,nder the figriet 
and fign..,manual; and may be removed at the 

pleafure of the Crown in "the fame manner: 
and their number is only twelve. The In
ftruCtions to the govern ours of the feveral royal 
governments in America are all, as I believe,
pretty nearly the fame. Thofe to the governour 

of Georgia relating to this iubjeCtareas follows,. 

INSTRUCTION I. 

Appointing the council of the province. 

cc With· thefe our infiruCl:ions you wili 
n' . J receIve our commlffion under the great 

. ~~ _ feal of Great .. Britain, conftituting you our 

~' captain .. 



tc capt~in-general and govern our in chi.ef of 
" c our :co1uny of Georgia in America~ You 
cc are therefore to take upon you the execu .. 
(c tion of the place and truft we have re-
"pofed in You; and forthwith to call togethep' 
" the following p~rfons by name, whom we 
H have appointed to be of our council for 
" that colony, Ito wit, A. B; C. D; E. F; 
" G; H; &c. to the number of twelve.]" 

,> 

INS T Rue T ION II. 

, .oaths to be taken by the go'Vernour and councz"!~ 

" And you are, with all due and ufual fo':' 
C( lemnity, to caufe' our faid cominiflion t6 
" be' read ami publiihed at the faid meeting 
cc of our council: which being done, you 
" '{ball theIl take, and alfa adtninifier to eadi 
<c of the members of our. [aid 'Cou1'lciI, the 
" oaths mentioned in an aCt pafTed in the firlt: 
" year of his late Majefty our royal father's 
" reign, intitled, .An aff for the' forther Je
H curity of his Maje)ly's perfon and gQ'V£r11'" 
U hzent, and the, /uccelJion of the Crown in the 
" hein oj the late princifs Sophia, being fro
u tejla12t<s~ and for extinj,uijhilzg the lJopes of 

" 'tbe 
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n. the pretended prince if 'Wales and ht's opetz 
~( : and fecret abettors; as alfo make and fub. 
" fcribe, and caufe the members of out faid 
~, council to make and fubfcribe, the decla
,e ration mentioned in an aCt of parliament 
" made in the twenty-fifth year of the reign 
" ot king Charles the fecond, in titled, .An 
" aCl for preventing dangers whichmayhap. 
" pen from popijh recuJants. And you, and 
" every of them, are likewife to take an oath 
" for the due execution of yO,ur and their 
" places and truas with regard to your and 
" their equal and impartial adminifiration of 
." jufiice. And ybuare a1fo to take the 
" oaths required, by an aCt paired in the 
" feventh and. eighth years of the reign of 
" king William the third, to be taken by 
« governours of plantations '" To do their 
'" utmoft that the acts of parliament relating 
m to the plantations be obferved.'" 

INS T Rue T 1,0 N Ill. 
Concerning the oaths to be takm by all petjoiJs 

holding places if trZ!fi on profit in the province. 

c., You {hall adminiiter, or caufe to be ad· 
,~~ miniftred, th~ oaths mentioned in the afore

~~ [aid 
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if faidaCl:, intit1ed~ An act for the jurtfJef-' 
" flturity if his Majefly's perfon and govern:. 
" ment, and the fuccdJion of the Crown in the 
" heirs of the late princefs Sophia, being Pro;' 
" teflants, and for extinguijhing the hopes if 
cc the pretended prince of Wales, and his open 
tc and fecret abettors, .' to the members and 
'e officers of our CQuncil and affembly, and 
tc to all judges arid jufiices, and aU other 
(, perfous that hold any office, or place,' of 
Ie truft or profit in our {aid colonyg whether 

cc by virtue of any patent under our great 
cc real of this kingdom, or our publick real of 
(C Georgja, or otherwife. And you £hall 

"e al{o cau{e, them to make and fubfcribe the 
(C aforefaid declaration,_ Without the doing 

" of all which you are not to admit any 
" perf on whatfoever into any publick office, 
" nor {uffer thofe who have been admitted 
" formerly, to continue therein. 

INS T Rue T I ON' IV. 

qoncerning the communication, of flme of the 
irifi,ruCfions to the cound/~ 

" You 'are forthwith to' communicate to 
" our [aid council [uch and [0 many of there 

~~our 

.' 



," . our in~rua:ions wherein theit adv:ic:e' and 
" confent are required; as likewife ~11 fuch 
,f( others, from time to time, as you lhall 
cc find convenient for our fervice to be im .. 
" parted to them. 

INS T Rue T ION V. 

: Concerning freedom qf debate in the council. 

" You are to permit the members of the 
" {aid council to have and enjoy freedom of 
" debate and vote in all affairs of publick 
" concern that may be debat~d in council. . 

INS T Rue T ION VI. 

Of the number of counfellors neceffary for doing 
bz!Jinefs as a council. 

cc And, although by our commiffion afore .. 
" [aid we have thought fit to direct that any 
H three of our co.unfellors make a quorum, 
" it is neverthelefs our will and plea(~re that 
"you do not act with a quorum of lefs than 

" five members, unle~s upon extraordinary 
" emergencies, when, a greater number can .. 

- f' aot conveniently behad~ 



INS l' ;& veT I Q N VII~ 

OJ the manner oj fopplying vacancies 111 the 
council. 

" AlldJ th:i we may be ~lwaysjl!formed 
~, pf th~ llaFm~s :~rif';:paf~¢le~$ of per[ons fit 
!' to fupply the vacancies ~h~t may happen 
" in our council of Georgia, you are, f~om. 
" time to tjme1 wl}e~ any vac;apcies ihall 
H happen in our faid council, forthwith to 
H tranfmit uptQ our commi.tijoners for trade 
,H .and plantat~Gns) ,in ora-er to be laid before 
'" us" the names of thr.ee perfons, in'habi ... 
~f tants of our .(ai~ ,coIQny, wbo~ you ihall 
f( efieem the beft qualified for that'purpo[tt. 

INS T Rue T I O,N VIII. 

,CoJzCJn,ing Jke Iflnnb.en if th.e council r;pho fhall 
/Ie tlppoi71t.ed .by t,kt gO'Pfrn.our himfelf, .ta tbe 
;nlfmber ,of mt more than ftven foun[eilf1rs. 

(( And, ~be,reas by our cQ1Umillion yQll 
ft are impowered; in cafe, Qf the deg,th or 
" abfence of a,ny o( our council of the [aid 
~~ colony, to fill up tbe. vacancies in Qm" {aid 

;VOL, I1~ 0000 " cOl,!ndl 
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" council to the number of (even,· and no 

" more; ·you are, from time to time, to 
~' fend unto our commiffioners for trade and 
" plantations, in order to be laid before us, 
'c the names and qualities of any member, 

'C or members, by you put in~o our faid 
"council, by the firft conveyance after 

" your fo doing. 

INs T Rue T ION IX. 

Concerning the qua/t'tt"es to be fought for in th~ 
. members of the cGunet'l, and in the other ojji. 
,cers if the et'vil government, who are to b! 
appointed by the governour. 

~C And in the choice and nomination of 

" the members of .our faid council, as alfo· 
cc of the chief officers, judges, affifiant juf. 
" . tices, and other officers whom you are 

(C, impowered to appoint, you are always to 
H take· care that they be men of good life, 
(C well-affeCted to our government, of good 

" efiate, and of abilities fuitable to their 
" employments. 

INsTRuc-
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INS T RUe T ION X. 

OJ the fujpenfion if members of thq councz'!. 

" You are neither to augment nor dinii~ 

~, niili the number of our faid council, as it 
" is hereby dlablilhed; nor to fufpendany 

cc of the members thereof without good ,and , 

" fufficient caufe, nor without the confent . 
" of the majority of the {aid council fignified 
" in council, after due examin;ttion of the 

" charge againft fuch co~n[ellor and his 
Ct anfwer thereunto. , And l in cafe of fuf

" penfion of any of them, you are to cau(e 
'( your, rea[ons for fo doing, t0g~ther with 

" the charge and proofs againft the [aid per

" fons, with their anfwers thereunto, to be 

" dulyentered upon the council-books, and 

" forthwith,to tranftnitcopies thereof to our 

" commifii6ners' for trade and plantations, ' 

" to be' laid before us. 

(( Neverthelefs, if it (hall happen that you 

" iliall have reafons Jor ,fufpending of any 

" counfellor not fit to be communi€ated to 

" the council, you may in that cafe fufpend 
o 0 0 0 2 " fuch 
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te ruth perCon without their confent. 13ue 
cc you are thereupon immediately to fend to 
" our commiffioners for trade and planta ... 
"tions, in order to he laid before us, an 
«C account of your proceedings therein, with 
cc your rea[ons at large for fuch fufpenfion; 
(( as a1fo for not communicating the fame to 

(C the council; and duplicates thereof by 
" the next opportunity. 

INS T Rue T ION XI. 

Concerning the abfence and non-attendance of 
the members of the cou7ttil. 

(( And, whereas we are fenfible that eftec"
n tual care ought to be taken to oblige the 
" members of our council to a due attend .. 
cc ance therein, in order to prevent the many 
." inconveniencies that may happen for- want 
" of a quorum of the council to tranfaCl: 
cc bufinefs, as occafion may require: (' it is 

" our will and pleafure, that, if any of the 
" members of dUr [aid council, refiding in 
(C the faid colony, thall hereafter abfent 
" themfelves from our faid colony, and con~ 
" tinue abfent for above the fpace of twelve 

" months 



ce months t-ogether, without leave from you~ 
ort or from our governmar, or commander in 
(t' chIef, of our faid colony, for the time 

cc being, fira obtain~d under your, or~is, 
" hand .and feal; or {hall remain abfent for 
it the [pace of-two years fucceffively without 
(( our leave given them under our royal 

",fign-manual; their place, or places, in 
" . our faid council fhall immediately there ... 
t, upon become void: And that, if any of 
" . the members of our [aid council, refiding 
"within the [aid colony, ihallhereafcer 
C'f wilfully .abfent themfelves from the conn
te cil-board, (when duly fummoned,) with
(~ out a juft and lawful. caufe, and lbaJl 
c, perfifr therein aftFr admonition, you fuf
u pend the {aid co~ntellors, [0 abfentin.g 
cc themfe!ves, till our further pleafure' be 

" known; ~iviflg timely :llo,tice thereof to 
C( our commiffioners for trade .and .planta-. 
" fions, in order to be laid ~efore us. And 
H we do hereby will and· require you, that 

" this orir royal'pleafurebe lignified to th~ 
" {ev~.ral members of our council aforefaid. 
" and that it be entered in the council-books 
" of our faid council, as a franding r~le. 

lNiTRUC* 
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INS T Rue T ION XXXVIII. 
Concernz'ng the e)lablijhment of the feeS of 

,qfficers z'1z the provz'nce. 

: '~And you are, with the advice and con

H rent of the faid coupcil, to efiablilh a table, 

H or tables; of fees to be taken by the re
" fpedive officers within our faid colony j, 

" taking care that they be ""ithin the bounds 
" of moderation, and that no exaction be 
" made upon any occaGon whatfoever,' as, 
" alfo that' [uch ~ tables of all fees be puh
H lickly hung up in all places where {uch, 
" fees are to be' paid. And you are to 

(c' tranfmit c~pies of all {uch tabl~s of fee~ 
" to our commiffioners' for trade' and plant~ 
,H ations, in' order. to be laid before us, -as 

, ' 

H aforefaid. 

INSTRUCTION LV. 

Of the (appoz'nlment of Judges and juJHces of 
the peace. 

" You {hall not appoint a~y perron to be 
cc a judge, or jufiice of the peace, without 
" the adviCe and confent of, at leaH, three 
" of our council, 'fignified in council. Nor 
" {hall you execute 'yourfelf, or by deputy, 
" any of the {aid offie ~5. , 

" And 
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tc And it is our furthe~ wili and r pleafure, 
" That allcommiffions.to be'granted by'yoti 

" to any perron or perfons,' to be JUDges, 
U juftices of the peace, or other necelfary 

". officers, be granted during pleafure orily: 

IN S T Rue T ION LXII. 

Appointing the /itrveyor general if the cufloms 
in the dijiriB if America in which Georgia 
is comprehended, to' be a. counfellor extraor

- " dinary i,'] the laid province, whenever he 
. flall happen to njide there; but without 

being z'ntitled, by virtue if a feniority at 
the council-board acquired b,)' }itch appoint
ment, . to, become commander in chief oj the: 
province. 

" Whereas it is convenient for our royal 
" fervice that all the furveyors-general of 
" our cufl:oms in America, for the time be
H ing, £hould be admitted to fit and vote in 
" the refpeCtive councils of the fever~l ifland~ 
" and provinces' within their difl:riCts, as, 
H counfellors extraordinarYt during t4e time 
" of their refidence there; We have there,
" fore thought fit to conftitllte an'd appoint, 

~' and 
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"and we do hereby confiituteand appoint, 
II the furveyor ... general of our (:UAOllllI fOf 
If our Southe!n diilria, and th<: [urveyor .. , 
" general of our cuftoms withjn our {aid 
" diftriCl: fo.r the time being, to.bQ Coun .. 
" fellors extraordinary in our [aid colony: 
HAnd iti$ our will and pleafure that he 
" and they be admitte~ to fit and vote in 
~~ our (aid council, . as counfellorsextraQr. 

H dinary, during the time of his, or their, 
U refidence there. 

" But it is our royal intention) if, .through 
(( length o.f time, the (aid furveyor-gel'l~ral 
f.' !houlcl become the {enio.r counfellor in our 
H faid colony, that neither he nor theyfuall, 
~~ by virtue of fueh [eniority, be ever capable 
H to take upon bim, or them, the admini .. 
H firation of the government there, upon tlw 
H death, or abfenee, of our capta1n-gen~r:j,~ 
" or govern our in chief, for the time being. 
" But, whenever fuch death, or ab[enc'~,. 

" thall happen. the government Jhall ~ • 
• ~ volve' upon the counfellornext in feniority 
,. to the furveyor-general; unlefs we ihouJ..d 
_I hereafter think it for our royal.fervi{::.e to 

" nomin/;lte 



." nominate the faid futveyor-general,., or any 
H other ,of ou:r- faid furv.eyors-general,coun-

, . 
" fellers in -ordinary in'any of our govern-
":ments within their furY'ey, who lball not 
,~ in that cafe be excluded any benefit which 
,~ attends the fenioiity '.of their rank in the' 
~" council. 

INS T Rue T ION XC. 

Concerning the eflablijhment of' martial law 
, in' tEe province. ' 

~, You ihall not, upon any occafion what
H foe~er, ,eftabliili, or put inexecution. any 
" articles of war, or other law-martial, upon 
" any of our fubjeCls, inhabitants of the' (aid 
." colony, without ,the advice and con{ent 
," of our coUncil. 

INS T RU C T I ON elv. 
"Ihe 'gO'lJernour a.nd council may aCf according to 

their owndifcretio1Z) for t~e' advantage and 
/eclJrity of th~ colony."iiztdl cqfos that are nat 
providedfor by, the commlffion and infiruc- \ 
lions; with flme exceptions . 

. !" If anything {ball h~pp~n that may he 
" of ad-vantage and iecurity to our [aid co
H 10DY, which is not herein, or by our com-

YOL. II. P P P P ~' mimon, 
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" miffion, provided for, We do hereby al~ 
" low unto you, with the advice and con"; 
" rent of our council,: to take· order for the 

" prefent therein, giving to our commiflion
" er's for trade and plantations fpeedynotice 
" thereof, in order to be laid before us ; 
" that [0 you may receive our ratification, if 

I 

" we ihallapprove of the fame. 

"Provided always; that you do not, by 
H colour.of any power given you, commence, 
.If or declare, war without our knowledge 
." and particular commands thereirl');\\~ ex

" cept againfi the Indians upon emergencies: 
" wherein the confent of our council !hall 
" be had, and [peedy notice thereof given 
" to our commiffioners for trade and plant
" ations,' in order to be laid before us. 

INS T Rue T ION CVI. 

The go'Vernour flall not go to Europe withaut 
the king's exprtft lea'Ve. ' 

" And, whereas great prejudice may hap.
" pen to our [ervice and the [ecurity of the 

. ~~ faid colony by you~ ab[ence from thofe 

~c parts, 



(f parts," you- are. ,not, upon any pretence 
H ~patfoever, to come to Europe from your 
"government, without· having firft obtained 
,~ leave for fo doing from us under our fign
H . manual and fignet, Qr by our order In 

. " our privy councU. 

INS T Rue T ION . eVIl. 

Re.flriCli.o'ns of th~ PQwer oftheeldefl counfellor 
, if the province, wben, b, the death, or ab
.fin~e, qf tbe gove!:llour) he becomes th~com-

'\ " " , . . . !1· :;:. 

mander in chief of the, provinq. . 
. - , .. ',. ~ ! J ' " " 

~, An·d, 'whereas we have· been pleafed, by 
" our commimon, to direct that, in cafe of 
" your death-or abfence,from our faid<;olony~ 
" and in cafe ther'e be at thattirne no -perfon 
,~ upon the' place commiffionated, or ap
,~ pointed, by us to be our lielltenant-go
" vernour or commander in chief, the eldefJ: 
,~ counfdlor, whofe name; is firfJ: placed in: 
H. thefe. infi:ruCtions to you, and who thall' 
,~ be, at the time of your death or abfence, 
" refiding within our [aid colony, fhall take 
" upon him the adminifiration of the go
.~~ vemment, a.nd execute our [aiel commjfljon 

p p p P ? ~' and 



fi and infuuaions, and the feVetal powers 
u and authorities- therein-. contnined, in the 
U manner therein directed: It is,nevertbe
u lefs, our. exprefs will and pleafure that, in 
" fitch cafe; the [aid e~deft counfeU()r, . or 

" prefident, {ball forbear, to pafs any aCt or 
" aas, but fuch as ihall be immediately ne
" ceffary for the peace and welfare of our 

" faid colony,. without our particular order 
H for that purpofe; and· that he ihall not 
" take upon him to diifolve th~ a!rembly, if 
" it Lhould happen that there. fhould be an 
" aifembly then in being;, nor to remove, 
" or Jufpend, ahy of' the membets of our 
" faid council, nor any judges, juftices- or 
" the peace, or other officers, civil or mili .. 
" tary, without the advic.e and conCent: or, 
" at leafr, feven of the council. And our 
H [aid prefident is to tranfmit over to our" 

" commiffioners for" trade and plantationS',' 

" by the firft opportunity, the" reafons for' 
H fuch alterations, figned by himfelf and
" our council; in order to be laid before' 
" us. 

INSTRuc-



f N'S T' lttf C l' J' 6~' cvn:r. 
In th~' abfence of thigo<j;ernour in ch/dftollJ 

the prov£nce, the Neutenant~go'IJernour, or 
&o-mfl1andir' in' chlef, of the provi1tl:e for the 
tim-e.' bting, jhaiienjoy one halfaf the gd'~ 
'Vcrnour's ['OJ-ar)' and f~es. 

I • , 

'~, And, whereas we are willing in the heft 
" : rnarmerto prov.ide fo~ the fupport or" the 

\ ,.. ". 

" government of our [aid colony, by fetting, 
~, ~part a fuffi~ielJ~alIowance to fueh perfon as 
"~ ihaltbe ourg~vernour) lieutefiant-govern
" our', commander in chief, or prefidenf of 
" our.council, refiding for.the time being with
" in the fame; our will and pleafure therefore 
" 'is, That,' when it £hall' bappen that you 
H £hall be abfent from Georgia, one half, or 
'" moiety; of the- (alary, and~ of all perqui
" fites and emoluments whatfoe\7er~ which 
'" would otherwife become due unto' you, 
" £haH, duting tHe time of fueli abfenc~, 
" be paid a'rtd fatlsfied unto filth gov:erhonr, 
" lieutenantl.;governour, commander in'chie~ 
" or prefident' of our [aid council, whd £hall 
" be refident upon the place for ~he time 

~' being t 
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U being; which we do hereby order and 
" allot"unto j1im towards his maintenance, 
U and for t~e better fupport of the dignity of 
" that our . government. 

" Provided neverthelefs" and it is our in
u; tent and meaning, that, whenever· we 

" :£hall think fit to require you by our efpedal 
«~ order to repair to any other of otir govern
" ments on the continent of' Ameri~a for' 
" OUl," particular fervice, that, then ahd' in.: 
,,~ fuch cafe, you. £hall receive yOlJr full fa
~, lary, perquifites, and emoluments,. 'as if 
H you w~re then aCtually refldingwithin our 

H colony of Georgia, any thing in thefe: 
~~ InfiruCtions to the contrary in any 'wife: 
~, notwithfiandiof?: ... · ' '. , 

Thefe are all the infiructipns. to the go-. 
vernour of Georgia that relate to the council 
of the province, except~ng fo,me of thofe re-. 
lating to grants of land in the province, 
whjch is .a branch of power in which the 
govern our is direCted by the commiffion it
felf to act with the ad vice and confent of . 
the c;olUlcil. And by thefe inftruClions we 

may 
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may fee, both; how the councils of the 
American .pr0vinces are appointed, and what 
their powers and duties -are. 

FRENCHMAN. 

This recital ?f the inftructions relating to 
~he council of Georgia lets me -much into 
the nature and confiitution of it.' I fee that,. 
in fome refpeCts, it. is made _ to participate 
with the governaur in the exercife of the 
executive powers of the flate; as, for ex
a~pfe?, in the appointment of judges and 
Jufiices of the peace, which can only be 
done with the advice and confent of at leafi: 

~, ,- . 

three members of the council; and, in other 
refpects, it is made to participate with him 
ill. the performance of certain aCts of legifla..;. 
tionof a peculiar ki~d, in which his Majefiy' 
does not feem to 'think the concurrence of 
the affembly of the province neceifary ... ·· Such' 
are the efl:abliihment of tables of fees to b~ 
taken by the feveral'officers of 'government 
in the province, and the eftablilhment of, 
martial law, or articles of war, for 'the go':' 
vetnment of the forces that may octafionally 

be 

Concluuons 
drawn from. 
the foregoing 
inftruB:ions 
concerning 
the. nature and 
conftitution or 
the councils in 
the royal go
vernments in 
America. 
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b~ Jevi~d and m\la~ed fOf ~he defen~ of the 
province: and ~o botb ~~fe acts, I opf6rve, 
the confent, as well as advjce, gf the CQuncci'l 
of the province is exprefsly required by the 
above-mentioned infrructions. It feems to 
me therefore that the council of the province 
is not 4 mere pri'll) council, .or council of ad. 
'Vice, to the govern our, (as, I appl"ehend, ~he 
privy council in England is to the king, who 
may, if he pleafes, lawfully do an act of 
tlate in his privy-council indireet QPpD1i~ion 
to the unanirnous advice of all the members 
of it,) but is in fome cafes.4 council of con .. 
froul upon him, n.ameJy, in all thofe cafes 
in which) (by either the commiffion or In
ftnlCtions of the governour,) theif conftnt, as 
well as advice, is neceffary to the execution 
of his puhlick atl:s. And, befides thefe two 
~apacities, of a mere privy council, Of council 
if (1dvice, to the governour, and a council of 
~ontroul to him with re[pett to publick aa~ 
in whic4 the affembly of the province is not 
r~quifed to join with them, they have, by 
a claufein the commiffion, a right to aCt in 
a third capacity, namely, as a tegijlIJtirve 
\19dy, whofe confent is nec~ffary in qm-

junCtion 
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junaion with thofe of the govern our and the 
afiembly of th~ people's n~prefentative&, to 
the paffing of laws, fiat utes, and ordinances 
for the peace, welfare, and good govern
ment of the province. And t~is Iaft capacity 
is the higheil: and moil: important of the 
three, and that in which they are beft known, , 
and moil frequently, or, at leafr, moft pub
lickly, [een. 

This is what I' colleCt concerning thena
ture of this council from the commiflioris of 
govern ours in chief of the American colonies 
and from the infiruCtions' you have above 
recited ~o ,me. Pray, ist~is a juft concep
tion of it? 

ENGLISHMAN. 

I think it is a very juft one; except that I 
do not recolleCt any part of the commiffion 
or infhuC:i:ions which requires the governour 
,to hear the advice of the council concerning 
any atE of government, without al[o requir
ing that he £bould obtain their confent to the 
doing it. I doubt therefore, whether the 
counc;il of a province ought ever to be con-

VOL. II. Q.s. q q 'fide red 
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fide red in the firft of the three capacities yon 
have mentioned, or as a mere council 0/ ad
vice. But it certainly is to be confidered in 
the two other capacities of a council of advice 
and controul and . of a legiJlative council. 
N ow it is in this laft capacity, of a legiflative 
council, that I conceive its confiitution to be 
defective and to ftand in need of the altera
tions above-mentioned. For, as a council of 
advice and controul to the governour in the 
execution of the powers of his commiffion, 
I think it i.s fufficiently numeruus: though 
even in that capacity the members of it 
ought, in my opinion, to be made abfolutely 
independant of the governour, or incapable 
of being either removed or fufpended by him, 
even for an hour; becaufe otherwife they 
cannot be fuppo(ed to act with freedom in 
the exercife of their power of confenting to, 
or diifenting from, the acts of government 
upon which the governour confults them. 
But, as a legiJIative body, whofe con[ent is 
neceifary, in conjunction with the govern our 
and the aifembly of the people's repre[enta
tives, to the pailing of new laws in the pro
Vlllce, the neceffity of amending their con-

fiitution 
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ftitution is much more apparent. . That they -

may beufeful in this c-apacity, and contribute 
to' excite a' reverence in the minds of the 

people for the laws they concur in enaCting, 
it is necdfary that theythould be confidered 
as aCting freely and independantly, in their 

deliberations on publick affai~s, and as having 
a large concern, or intere-fi,.· in the welfare 

and profperity of the province, and an ex
tenfive knowledge of its various wants and 
x:~[ources. . And for this reafon it feems to 
me that they ought to be more in number 
than ·twelve perfons, . and ought to be made, 

not only independant of the governouf, (fo 
as not to be liable upon any occafion to be 
. eit~er removed Of fufpended by him,) but 
even indepenclant of the king himfelf; I 

. mean, fo far as not to be removeable from 
their offices of counfellors without a com
plaint of .fome mifuehaviour exhibited againfl: 
them before his Majefiy in, his privy-council, 
and a hearing before acomrhittee of the 

privy-council, by themfelves or their counfel, 

in an(w~r to fuch complaint, and a report of 
.the [aid committee of the privy-council to' the 

:king confirming the truth of the faidcom-

Q q q q _z plaintl 
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plaint, and advifing his Majefly to remove 
them from their faid offices: after which it 
{hould be in his Majefiy's choice to remove 
them from their offices of counfellors, or 
continue them in the fame, by his order in 
council, as he Qlould think proper. 

I could wi{h therefore that their number 
was in every province increafed to at leaft 
twenty-three members; and in the more 
populous provinces to a fiill greater number;
in the large province of Virginia, perhaps, to 
43 ;-and that at leafi I z of them !hould 
be neceiTary to make a board, and do bufinefs 
as a legiflative body; and that they {hould be 
appointed by the king (either under the<great 
feal of England, or under the publick feal 
of the province in purfuance of warrants to 
the governour under the king's fignet and 
fign-manual directing the govern our to make 
fuch appointments under the feal of the pro'l' 
vince,) for their lives, or during their good 
behaviour; fo as not to be liable to be, re
moved, or fufpended, by thegovernour in 
any cafe, nor by the king himfelf, except by 
his order in his privy-council, after a com-

plaint 



, plaint and. a hearing before a committee of 
the privy-council, and a report to the king 
by ,the [aid committee,' after fuch hearing, 

confirming the truth of fuch complail1t, and 
. advifing the king to remove the perf on co'm

plained of from his office of counfetior of 
the province. 

This degree of in dependance I £bould 
think fufficient to render the members of 
the council of a province refpectable in the, 
eyes of the people; as it could hardly be 
fufpected that the power of removing them 
from their feats in council, (when it was 
thus 're[erved to the king alone, and to be 
exercifed by him only by his order i.n coun
cil, after a complaint againft the perfon to 
be removed, and a hearing of the fame be
fore a committee of the privy-council, ahd a 
report of the [aid committee, confirming fuch 
complaint, _ and advifing the removal of the 
perron complained of,) would be. ufed im-' 
properly, or that the fear of its being [0 ufed 

_ would have any undue influence upon the 
minds and votes of the members of the 
council in their publick aCl:ings as a legifla

tive 



tive body. But, if {uch a fufpicion was en':: 
tertained in any province, and was found to 
leffen the dignity of the council in the eyes 
of the people, I thould, in {uch cafe, with to 
fee the members of the council appointed in 
a manner fiill more independant of the 
Cr9wn, nay,even in {uch a permanent man

ner that nothing but a conviCtion of trea[on 
or felony, upon a trial by jury, iliould be 
fufficient to deprive them of their feats in 
the council. So much do 1 conceive it for 
the benefit of the {everal provinces, that the 
members of their councils iliould both be, 
and be thought by the people, as free as 
poffi,ble froni every undue bya[s and influence 
in favour of the Crown in their deliberations 
on the laws which are propofed to be paifed 
for the publick welfare •. 

Perhaps alfo the poffeffion of a certain 
quantity of land in the province ought to be 
made a neceifary qualification for a member. 
of the legifiative council of the province • 

. But this is a circumfrance which, we may 
well fuppofe, his Majefiy will ufually have' 
regard to in chuting the members of thefe 

councils, 



councils, in order to increafe their weigh* 
and influence in their'refpectiv,e provinces. 

~ 

Thefe are the alterations I would propofe 
in the "confiitutiQn of thofe councils in the 
American colonies which are to join with the 
governours and affemblies of the people in 
the important bufinefs of making laws. As 
to tbe councils of advice and controul to the 
governciurs, who are to affift them in the 
exercife of the executive powers of their 
commiffion, I fee no reafon (as I faid before) 
toincreafe their number. They might there
fore continue toconfifi of 12 or 13 members, 
(for with the furveyor-general of the cuftoms, 
who was a counfellor extraorpinary, you may 
remember, the number in Georgia was 13;) 
and £bould hold their plac.es at the plea{ure of 
the,Crown, as the king's privy~collnfellors do 
in England ; but £bould not be liable to be 
either 'removed or fufpended by the govern
our~ And they might either be members of 
the greater, or legifiative, council, or not, as 
his JY.lajefiy !bould think fit. 

If, 
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of advice and 
controul to the 
governour. 
they are al. 
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If thefe alterations of the conftitutions of 
the councils of the American colonies were 
to be adopted, I am perfuaded they would 
contribute greatly to the eafe and tranquillity 
of the king's government in them, and to 

the reprefiing any factious motions, or at-, 

tempts of the lower houfes of alfembly that 
might tend to prejudice the king's authority. 
For, as the members of thefe councils would 
have been obliged to the king's favour for 
their appointment to the office of a cuunfellor~ 
they would, probably, from gratitude, be 
fufficiently inclined to fupport the juil: pre
rogative of the Crown: and the people, when 
they faw that the council was compafed of 
three, or four, and- twenty of the moil: fub. 
fiantial, and difcreet, and upright, men in 
the province, who were in no degree-depend. 
ant on the governour, and very little depend
ant upon the king himfelf, for a continuance 
in their feats, would confider their opinions 
upon publick affairs as the fafefi and beft 
they could ref art to, 'and would therefore 
acquiefce in the diCappointment of fuch pIau
fible attempts as might be made by men of 
turbulent difpofitions in the lower houfe of 

affembly, 



.. 
. affemibiy, to diminifh the prerogative" of the 

Crown, when thofe attempts weredifap
pointed by the oppofition of fuch a council. 
But in th'e prefent fiate of things the mem
J:rers of the councils in the royal governments 
are very little refpeCted by the people; be
cau[e they are confidered as the mere tools 
and creatures of the govemour and the 
Or-own, who dare nat vote and aCt according 
to their real fentiments for fear of being 
fufpendedor removed. And fometimes the 
extreme fmallnefs of their number makes 
their acting as a legHlative body, with a ne
g~tive on the refolution of a full aifemblyof 
the people'sreprefentatives, appear abfolutely 
ridiculous. Of this we haV'e an in fiance in 
the province of South Carolina, in which 
Sir Egerton Leigh, (who was lately the 
king's attorney-general· for that province) 
tells us, {in a pamphlet he lately wrote con
cerning the affairs of that province)) that 
there have been feldom more than five mem-

, bersof the council of th~t province pre::-ent 
at the 'council-board at a time, and that com
monly only three members have affembled 
to difpatch the moil: weighty concer:ns. 

VOL. II. R r rr Such 
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Such a council mull necelfarily want dignity 
in the eyes of the people, and con[equently 
can be of little or no u[e to the king's g(}o> 

vernment; which can never be well and 
happily adminillred but when it meets with 

the good will and refpeCt of the people :who 
live under it. 

This meafure "of making the members 
of the legiilative councils of the royal go
vernments in America more numerous than 
they now are, and independaqt of the 

Crown, (though originally appointed by it,) 
in order to give them more weight and 
dignity in the eyes of the people, and thereby 
to render them more 'capable of being ufeful 

in the fupport of his Majelly's government" 
is recommended by fome of the warmeft· 
friends of Great-Britain in North-America; 
of which I will mention an infiance or two. 
In the lafl: year, 1774, a very fenfible pam
phlet was publifhed for Thomas Cadell in 
the Strand, London, intitled, Confiderations 
on certain political 'I'ral'ifaBions if the Pro
'Vince if South-CaroNna. This pamphlet has 
been generally afcribed to Sir Egerton Leigh, 

baronet, 



baronet, his Majefiy's attorney-general for 
that province, ,and is that from "\Yhich I jutl: 
now cited that remarkable circumftance con-, -

cewing the [mall ,number of members of 
the council of that province that have ufually , 
aifembled for the difpatch of publick bufinefs. 

But, whofeever was the author of it, he 
appears to be a perfon well acquainted with 
the affairs of America, and more efpe.cially 
of that province, -and a, :aealous friend to the 
interefts of Great-Britain in America, and 
to the continuance of an amicable connec,
tion between the two countries upon the old 
footing of a fu bjeCl:ion [of them both to the 
quthority of the BritiIh parliament. In pages 
68, 69, 70" of this pamphlet there is the 

following paiTage: " In my apprehenGon, 
" it feems abfo.lutely neceiTary that the num .. 
" bers of the _ council 1hould he encrea[ed ; 
" a~d for this plain and obvious reaJon, be-
" cau[e 'a body of twenty-Jour cdun[ellors, 

" for infiance, appointed by the king from 
,~ the firft, rank, of ,the people, moa' qifiin

" gui1hed for their wealth, merit, and abi-

" lity, would be a means -of diffufing a con-

~~~ (ld,erable influence throu,gh every ord,er of 
, R r r r 2 ~' 'per[ons 
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cc perfons in the community, which muil 

<c extend very far and wide, by means of 

" their particular connections; whereas a 
(( council of twelve, feveral of whom are 

" always abfent, can have, little weight, nor 

" can their vOlces be heard amidft the da
ce mour of prevailing numbers. 

" I think this body, aCting legiflatively, 

" ought to be made independent, by holding 
H that fiation during the term of ~heir na

ce tural lives, and determinable only on that 

(( event, or on their intire departure from 

(C the province. But the fame perfon might 

(C nevertbelefs, for proper caufe, be difplaced 

" from his feat in council; which regula

" tion would, in a great meafure, operate 

(C as a check to an arbitrary govern our, who 

" would be cautious how he raifed a power
« ful enemy in the upper houfe by a raih 

" removal; at the fame time that the power 

" oLremovaI would keep the member with .. 

" in proper bounds. The life-tenure of his 
«( legiflative capacity would likewiie fuBi

'( ciently fecure that independency which is fo 

" neceiTary to this fiation, and fo agreeable 

" to 
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'( to theconftittitioa of the parept .. ilate. I 
(-( know· [orne fobks will raifeuoth fcruples 

c.' ~nd fears; but for my own part, I think 
H. without much reafon: for if we attend ~o 

" the workings of hwnamnattire, we ihall 
cc find, that a certain degree of attachment 
(c commonly arifes to the fountain from 

" whence an independent hannr Haws. Oplo 
" pofition feldom fettles upon the pedDns 
" who are raiu:d to dignity by the favour of 
~, ~he-crown, it havingfomuch the appearance 
" of ingratitude, one of the moft detefted 
.t vices; and it ever acts afaint and languid 
" part, till a defcent or two are paft, and 
ct the author of the elevation is extima. 
"From this f<i!afoning it [eems tolerably 
" clear to me, that the legiilator being for 
(( life, and derivi~g his contequence from 
" the crown, will' rather incline to that 
"!cale; and it is not probable that his op
" polition could in any inftance be r4nC01"OUS 

" or jaCli(}us, inafmuch as (though his life
(C eftate is (eeure,) he would not willi un

" necdfarily to excite the refentment of the 
" crown, or exclude his defcendants or con

H neCtions, perhaps, from fucceeding after-
" wards 



Another par
fage from the 
fame pamph
let. 

" wards to {uch a pofl of honour and dif~ 
" tinction in their native country: in ihort, 
(' this idea feems to admit fuch a qualified 
"iependency, as will attach the perfon to 

" the fide of the crown in that propor
" tio~ which the conflitution itfelf. allows, 

" and yet fo much real independency, as 
rc ihall make him fuperior to aCts of mean

~, nefs, fervility, and oppreffion. Whether 
H thefe fentiments are well founded, or 
cc not, I fubmit to the impartial judge
cc ment- of my reader; what I principally 

" mean to infer is, that the happinefs of 
" thefe colonies much depends upon a due 
C{ blending, or mixture, of power and depen..;. 
~( dance, and in preferving a proper fubordi
~, nation of rank and civil difc;ipline." And 
in pages 72, 73, of the fame pamphlet is 
the following paffage: " I cannot clofe this 
" fubjeCt without expreffi.ng my fincere con;. 
H cern, that fuch unhappy difputes divide 

" mens minds, and diflraCt the publick coun
ce cils of this country; and I have prefumed 
~, to offer thefe confiderations to the world, 

" that the fubjeCt may be fully undedlood, 

" and thatthis colo.ny, as w~ll a~ o.theJs" ma)~ 

!' judg~ 
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tc judge. of it with the, greate,r eafe and cer"; 
" tainty, by feeing every fact fa,rly frated and 
cc candidly difcuifed. But I mufl: again re ... 
" peat, that twelve members of the council, 
" bear no kind of proportion to the numbers 
cc of the Lower Hoqfe, which confiil:s of 
" forty-eight members: and what frill adds 
cc to the defect is, that, as feveral of the 
" council are frequently and neceifarily ab
" fent on their own private concerns, and it 
" often happens, that others are either abfent 
(( from the province, or, through ficknefs, 
" are unable to attend, the council feIdom 
cc confifis of more than five, perfons; and 
" commonly only three aifemble to difpatch 
cc the mofr weighty concerns. This circ~m
" fiance leifens the real and conftitutional 
(C dignity which this body are intended to 
cc maintain, and the people cannot be taught 
H to, reverence or refpeCt an inftitution, the 
(C bufinefs whereof is tranfaCted, like a co.urc 
cc of quarter feilions, by three juftices of 
" peace! Hence it is, that the middle branch 
" is in a manner overwhelmed by the force of 
" numbers in the Lower Houfe, and that 
" they fall into derifion and contempt for the 

~' want 



The [aid a
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cc want of numbers in their own. I there

cc fore moftardently willi to fee this evil re
e' medied> by :fuch an addition to the number 

" of his Majefty's council, as that twelve 

" members at leaft may always be affembled 
~, ' on the bufinefs of theltate. Then, and not 

a tin then, will this middle branch cre able 

c, to maintain a proper balance to (upport 
(C their own con-fl:itutianal importance, and 

~, to withftand' the overbearing attempts, and 

(c the haughtyen:croachments, of the Lower 
" Haufe. 

e, I fincerely wifh th'e latting happinefs of 

" the colony of South Carolina; and 1 am 

" firmly peduaQed, ,that nothing is Co likely 

" to promote it, as a timely and fpeedy inter

" pofition on the part· of the crown,and a 

" decifive fettlement of thefe uneafy conten

" tions upon the found principles of the 

" Engliih conftitution." 

And the late Mr. Andrew Oliver, (whowas, 

tirft, Secretary, and aft.erwards Lieutenant-go

vernour" of the province of the Maffachufets 

bay,) in one of his letters to the late Mr. 
Thomas 

Mr. Andrew Oliver, of the Maifachufets B3Y. 
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Thomas Whately, (who had been fecretary 
to the Treafury under the late Mr. George 
Grenville,) dated February ,13, 1769, writes 
as follows. "Y ou obferve upon two defects 
" in our conftitution, the popular ~lection of 
" the council, and the return of juries by 
" the towns. The firft of thefe arifes' from 
~, the charter itfelf; the latter from our pro
"C( vincial laws.~A~ to the appointm~nt of 
" the council, I am of opinion that 'neither 
~, the popular elections in this province, nor 
,c, their appointment in what are called the 

" royal governments, by the king's mandamus, 
H are free from exceptions", efpecially if the 
" council, as a legif1ative body, is intended 
" to anfwer the idea of the Houfe of Lords, 
" in the Britilh legifiature. There they are 
" [uppofed to be a free and independent body, 

',~ and on their being [uch, the firength and 
" l1rmnefs of the confi:itution does very much 
" depepd: whereas the eleCtion or appoint
" merit of the councils in the manner before
" mentioned renders them altogether de
C( pendent on' their confiituents. The>king 
'c is .the fountain of honour; and, as f och,the 
Y, peers of the realm derive their 'hbnours 

VOL. U. . S s s s " from 
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" from him: but then they" hold them by a 
" furer tenure than the provincial coun[ellors, 
" who are appointed by mandamu!. On the 
" other hand, our popular elections very 
" often expofe them to contempt; ··for no-
ce thing is more common, than for the repre
" fentatives, when they find the council a 

" little untraB:able at the clofe of the year, to 
" remind them that May is at hand:'~ •• -
c'" It is not requifite, that 1 know of, that a 
"counfellor ih~ld be a freeholder. Accor
c.' ding to the charter, his refidence is a fuffi..
" cient qualification: for that provides. only 
" that he be an inhabitant' of, or proprietor 
" of lands' within, the difiriCl: for which he 
U is chofen: whereas the peers of the realm 
" fit in the Houfe of Lords, (as I take it, ) 
" in virtue of their baronies. If there ihould 
.(( be a reform of any .of the colony.charters, 
" with a view to keep up the refemblance of 
" the three efiates in England, the legifiative 
" council ihould confift of men of landed' 
"efiates. But, as our landed efiates here 
" are fmall at prefent, the yearly -value of 
" C. 100 fierling per annum might, in fome 
" of them at leafi:, be a fufficient qualifica
"tion. As our eftates are partible after. the 

" deceafe 
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( decc::afe of the propriet6r; the honour could 
" not;be continued in families, as in 'Eng!and~ 
C( It might however he continued in the 
" appofnte~ quamdt'u febene gejJerz't, and proof 
(( . might be required' Of fome mal-practice 

cc before a fuipehtidnor removal. Bank
e( ruptcy alfo might be anothet ground for 
" remO\~~I."-_c.c The king might have the 

..... : ," 

({ immediate 'appointm<alt [ ohhefe couhfel;.. 

" 10rs] by mandamus, as ~ preCerlt" in: the 
(' royal governments.";..-----" Betides t~is' le:
". giflativ.e council, a privy council might be 
cc efiablHhed." Thefe are the words of Mr. 
Oliver's letter to lVlr. Whateley; w'hich 'agree 
in fubfiance with thofe of Sir Egerto"h Leigh 
above-recited. And they, furely, are very re
fpectable authorities, and of p,rodigious weight 
jn favour of fuch an amendment of the con
ftitutions of the king's . councils in North ... 
America, as' has been. jufi: now mentioned: 
Alteratjons of thofe governments ,in favour 
of liberty, that are fuggefied and recom
mended by fuch friends to the authority of 
Great-:-Britain as the authors of the forego
ipg paifages, feern, to be indifputably reafon
able, and e~pedient,and fit to be adopted by 
Great-Britain. ---

Ssss 2. You 
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You now fee the reafons of, the, amend
ments I have propoCed in the conftitution of 
the provincial councils of the feveraI royal 
governments in America, as the laO: meafure 
which Ceemed to be necefl'ary to alall:ing 
reconciliation between Great-Britain and her 
colonies. I have only to add my mon hearty 
wlilies, that, both this and .all the former 
meafures which feemed necefl'ary to' the fame 
good end, may be fpeedily adopted; left, by' 
even a fqlall. delay in the pre[ent 'cri~ical 

fituation . of affairs, the, opportunity of re
floring peace and confidence between the 
two countries by means of them, be 100: 
for ever. 

FRENCHMAN. 

I am very well fatisfied with the' reafons 
you have alledged in fupport of this altera
tion in thofe councils. It could not fail of 
increafing their importance and dignity' in 
the eyes of the people, and thereby render
ing t~em more capable of contributing to 
preferve the peace, and promote the welfare, 
of their refpeClive provinces. Arid therefore 
I intirely agree with you in thinking that it 

ought 
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ought to .be'adopted. I have therefore no
thing further to aik. ·eoncerning.the· main 
fubjeGt ~f ·Qur:converfation., ~which Was the 
pIau, or (yileln 'of meafures, which you 
thought [Gr:eat~Britain ought to ~'adopt -,with 

. r-efp~ato the Am~rkatl:<;:olonies; in ·or.der tc? 
preyent the'.civil war which nbw[eemsteady, 
to bn'1ak out.in them,~nd refibre the friendly 
intercourfeand ·,con11de:neewhkh Jormer1:y 
fubfil1ed, be~we:en4he[etwo parts of the Bri
tiih empire. But I ha:v~d}illa quefiion,or 
two, to: trouble yon -with . upon .fomerinrii
dental matters whi<::hhave 0'ccurred iri the 
lattel1 pan' of our conver[ation, in Which YOll 
have recited to me :thofe inftruCbions to the 
governour of Georgia which relate to the 
confiitutionand powers' of the council of the 
pFdvinc·e. I obferved that in~he -3 ~hh 'and 
90th "j.&firuCtions. the king ,direCts hisgq
vernour to. t;lke the advice . and confeilLof 
the ,council inefiablHhing tables· of, fees' to 
be .tak~n by the feveral. officets of .govern ... 
ment . in the province, and in .efiablilhing 
articles of war, or other law-martial, i.n .the 
province,' Now thefe [eem to me to be aCts 

End of the 
account of the 
reafons of the 
foregoing a· 
mendment gf 
the conftitu
tion of the' 
councils of 
the royal go
vernments ill 
America. 

A remark on 
the 38th and 
90th inllruc
tions of the 
governour of 
Geo,,!ia. 

, of a legillative nature) and_ therefore only fit _ 
to 



TwO'quefiions 
concerning 
the 1aid in
firuCiions. 
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to be done by the gov~rnour, council, and 
affembly of the province, conJointly, '(up

pofing it to be certain (as I have always 
heard it reprefented,) that the governoar" 
council, and affembly, together, aDd not the 
govern our and council alone, are the true 
and legal legifiature of every !foyal govern
ment in America, except this of • ~ebeck; 
in which, by the late aB: of parliament for 
the regulation of its government, the go
vernour and council alone are' invefted with 
this authority. I ihould therefore be glad' 
to know whether you do not confi8er thefe 
two aCts as acts of legiflation.; and, if you do, 
whether there is any difiinction made by the 
Engliili law, of acts of legifiation into two 
different kinds, or claffes, of which one kind 
may be done, in Great-Britain, by the king 
alone, Of, in a province, by the delegates of 
the king's power alone, that is, by the go
vernour and council that have been appointed 
by him, and the other can only be done 
with the concurrence of the reprefentative~ 
of the p~ple. 

ENGLISH-



ENGLISH'MAN. 
-

Your remark upon the former of ,thofe 

two infi:ruCtions, (though not upon the latter, 
, tor a reafon 'J will hereafter explain) feems,to 
me to be very juft: and-the queftions you 
afk in confequence are fair ones, but not very 
eafy to -a-nfwer with the certainty and pre .. 
cHion which you' may, perhaps, e¥pect 
However, I will give: you my opinion upon 
them (fuch jlS it is) with freedom and fincerity. 

In the firft place) then, I agree with you. The eftablifh. 
ment of the 

in thinking that the eftabli!hment of fees to fees to be ta. 

be taken by the officers of government ina ~:cer~~f ~:~ 
province is re~lly an aCt of legiflation, and vernment in a 

province isan 
even of taxation. For it is declaring that thlt aCl: both of 

faid officers of governm. ent !hall not be ob- legiflationand 
taxation. 

liged to difcharge the duties of their refpeCtive 
offices for the benefit of the people and for 
carrying on the adminiftration of govern
ment, unl~fs the people will, for every at!: 
of duty in their faid offices, 'pay them fuch 
and fuch fiated (urns of money. This is, 
Curely, a law, or rule if aClion, prefcribed, 

by 



[ 688 
\ 
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, by thofe who. pars it, to both the ,officers of 
government" who are to t~ke the fees, and 
the people, who are to pay them: and 
,therefore I con.ceive it (iann.ot be legally 

, binding upon eithC)r party, untefs it be made 

by that body of men in th~ province who 
are legally authorized to make laws for the 
provlllce. . And it is alJo in fome meafure a 
t~x, Qf, at leaft, has the effeCt o{ a tax upon 
the people, becauf~ it takes money out of 
their pockets, whether they will or no, for 
the adrninifiration of jufiice to them, and 
the tranfaCtion of the other publick bufinefs 
of the province, without which the benefits 

of government cannot be enjo~ed; much in . 
the fame manner as the late fiamp .. aCl would 
have done, if it had continued in force in 
thefe colonies. And it might even be made 
ufe of for the very purpofe for which taxes 

Money might 
beraifed upon 
the king1s fub. 
jects by that 
means, to be 
difpofed of as 
the king 
fhould direct. 

are ufually impofed, 'if the government 
thought proper; I mean, for the purpofe of 
raifing a [urn of money to be employed as 
the king fhould plea[e to direCt. Fpr, in 
order to this, it would only be neceifary to 

make the fees w hieb were appointed to be 
taken by the feveral officers of gov,erriment· 

fo 
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fo large that rich men would be glad to pay 
the king handfome fums of money to be 
appointed to the offices, and then- to fell 
the offices for the beft prices that could be 

. got for them. 

. This indireCt method· of raifing money 
on the people has, I believe, been fre
quently pra6tifed in France. At leaD: I fo 
undedland the honeft Abbe de Saint Pierre in 

-
fev.eral paifages of his Political Annals of the 
reign of Lewis the 14th, and particularly in 
the following paifage relating to theexpences 
of the French government in carrying on 
the unjufi: war againfr Holland during the 
year 1674- "Colbert, [the comptrolle-r
general of the finances of the king of France] 
feeing the Barnes of war increafe more and 
more, was obligea to look about for the 
heft means of fupporting the kingdom under 
the ,additIonal expence in which it was in-' 
v91ved. So that nothing appeared new but 
burfal edicts for railing money. Ez'ght new 
maJlers of requo/ls were made, and fevera! 
llewqjjices for gaugz'ng : a tax was laid upon 
th~ officers of ju!l:ice; and another upon 

VOL. II. T t t· t pewter) 

Money has 
often been 
raifed upon 
the people in 
that manner 
by the king$ 
of France. 

An example 
of this prac
tice in the 
year 1674. 



It was alfo 
done in the 
year 1703' 

pewter, gold and filver plate, and deeds of 
exchange. 'I'here likewife came out ?leW 

. creations if above three hundred petty rjJicers 
in the feveral ports in Paris, and a creation 
of new procurators." And in the hiftory o( 
the year 1703, when France wa$ engaged 
in the great war concerning the fucceffion to 
the Spanifh monarchy, the fame author tells 
us, that there were more creations of ofJices, both 
great and final!, than durhzg the whole miniJ-
try if Philipeaux de Pont-Chartrain ; and that 
every thing wasJold to ralfe money. And 
.there are other paifages in the fame author 
·to the fame effea. I am therefore clearly of 
.opinion that the creation of civil offices of 
government accompanied with a right in' 
the officers to demand certain fees for the 
execution of the feveral duties of thofe offices, 
ought to be confidered as an aCt both oflegif.: 
lation and taxation, and ought therefore to be 
done only by thofe perfons in whom the 
right of legiilation and taxation is legally 
veiled. 

Concerning 
the [econd 
queftion men
tioned in page 
p~6. 

This leads me to your fecond quefiion, 
namely, whether the law of England has 

difiinguiihed 
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difiinguifhed aCts of legiflation into twodif
ferent kinds, or claifes, whereof cne kind 

(Day be done by the king alone, or his dele

gates, the govern our and council of a province, 

:;lnd the other can only be done with the con

currence of the reprefentatives of the 
people. Now, in anfwer to this queJ1ion, 
I can only fay, that I know pf f,i0 [uch dif
tinction in any writer on th¢ Engliili law 
or government, more efpeciaHy with refpeCl: 
to fuch laws as' affect the propert), of the king's 

'fubjeCts, as is the cafe with an efiabliiliment 

of a table of fees 'to be taken by the officers 

of government. Laws that have this effect, 

are generally allowed to be out of the king~s 

tingle power, and fit objects only of the autho

rity of the king and parliament ''Conjointly, 

if t,heyare to be made in Great-Britain, and 

of that of the governour and council, and 

affembly of the reprefentatives of the people, 

conjointly, if they are to be made in any of 
. the. provinces of America. And therefore 

I am furprized, as well as YOu" to fee thi$ 
. bufinefs, of e£l:abliiliing a table of fees, com
mitted, (by the faid 38th infiruCtipn to the 

governour \0,[ Georgia,) to the management 
Tttt2 . of 

The anfwerto 
the [aid quef~ 
tiono 



An aCt has 
. been palfed by 

the govern
Otlr, council, 
and affembly 
of the pro
vince of Vir
ginia for the 
efi:ablifhment 
of the fees of 
the officers of 
civil govern
ment in that 
province. 

Preamble of 
the [aid aB:. 

oftbe governour and council only, without ths 
concurrence of the aifembly; and think the 

faid infrruCtion ought not to have been fa 
drawn up. And r am the more confirmed 
in this opinion by obferving that in fome of 

the other cqlonies in the fouthern difrriCl: of 
North-America the fees have been [ettled by 
aCts of the whole legiilat,ures of thofe colo
meso Two fuch aCts I remember to have 
feen, the one for the province of Virginia, 

the other for that of South-Carolina. The 
former is in titled, An. aEl jor the better regula
ting and colleEling certain qfficers fees, and other 
purpofes therein mentioned. And the firfr pa
ragraph of it is in thefe words; Be it enafJed 
by the lz"eutenanf-governour,' c(jundl, and bur
gejJes qf this prifent qjlembly, and it is . hereby 
enacted by the authority of the fame, that, from 
and a/ter the commencement if this ai1, it }hall 
and may be la'liful to and for the fecretary of 
this colony for the time being, and all county
court clerks, jherijfs, coroners, cor!flables,' and 
furveyors, 1'djJei1ively, to' demand, receive, and 
take tbe jeveral fees here£n after mentioned and 
allowed for any bu}inifs by them refpei1ively 
done by virtue qf.their feveral ofJices, andno 

other 
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otber foes, whatflever; that z's to fay~ &c; after 
which follows the lift of fees allowed to each 
officer. Here we fee the confent of the bur
grjJds of the aJfembly of Vz'rgt'nia, (which is 
the name given to the reprefentatives chofen 
by the people in that colony,) expreffiy given, 
in order to make it lawful for the fecretary 
of the province, and the iheriffs, and coro
ners, and other civil officers. of it, to demand 
and take the feveral fees allowed them. by 
the act. And in South-Carolina an act was 
pafIed in the. year 1698 for the fame pur
pore, by the Earl of Bath, and the other lords 
.proprietors of that province, (to whom the 
powers of government, as well as the pro
perty of the foil, had been granted by the 
crown,) in conjunction with the afIembly of 
the province. The title of this aCt is as follows; 
An ACl for the afcertainz'ng publt'ck qfficers 
fees. And the beginning of the prel~minary 
part of it, before the lift of the feveral fees 
allowed by it, 1s as follows. For as much as, 
all exaClions, extortions, and corruptions, arel 

and ought to be, odious and prohibited i,l all 
well-go<verned kingdoms, cQmmon-wealths, and 
provinces, whatfoever; be z't enaCled by hz's 

" ~ 

excelleJ1CY, 

An act oft~ 
fame kind 
was paifed in 
the year 1698 
by the Lord;
Proprietors of 
the faid pro
vince in con
j unt1ion with 
the aifembly 
of the fame. 

An extraB: 
from the [aid 
act. 
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excellency, 'John, earl if Bath, Palatine, -anJ 
the refl of tbe true and aijolute lords and pro .. 
prietors if this pro'Vince, by and with the advice 
and corifent qf the refl of the members of tht 
general ajfembly now met at Charles-Town for 
the fluth-wefl part if this province; and it it 
enacted by the authority of {he flme ; that n(J 
publick qfficer, or perfln, whatflever flall de
mand, or require, any fum of money, fee, or 
reward, for any matter, bujine[s, or thing, 
helonging to his, or thet'r refpeClive qJJice, Of', 

pl~ce, other than fuch and fo much jees as ar~ 
herein eifter, £n the rrjpeCli'Ve tables offees here
unto amzexed,jet down, limited, and appointed; . 
upon the forfeiture if one ./hilling for every 
penny he, or they, ./hall take and receive jor· 
any.bujine[s, thing, or matter, relating to Ms, 
or thet'r, qffice, or offices, more than is by this 
act Jet down and appointed: the one moiety rf 
the faid forfeitures to be paid to the c0171mifjio •. 
ners 0/ the poor fir the ife of the poor, and the
other moiety to the party grieved, who will Jue 
for the fome within the year cift" the receipt 
0/ fuch money, or thing. Here we.fee that 

the lords-proprietors of South-Carolina, to 
whom the powers or' government had beep.· 

,de~gat~d 
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oelegate'd by the crown, do not take upon 
them to efrabliili tables of fees for t~e pro':' 

vince by their o~n fingle .authority, but do it 
with the adpit:eand r:oifent of the r;efl of the 
-members of the general aJfembly if the province. 
In the fame manner I conceive the fame 

bufinefs ought, in fI:~iCtnefs of law, to have 
been done with the co.nfent o.f the aifembly 

in the adjoining colony of Georgia. 

. And, if the king' had had the right of 

~frablilhing the faid tables of fees by his fingle 

authority, and of delegating the power of 
,going fo to his governours and councils of 

. provinces, fuch delegation could not' lygally 

.have been made by a private infiruCtion under 

~e fignet and fign-manual, but ihould have 

been made by an infirument under the great 

feaI. Sothat this infiruCtion, concerning the 
efrabliiliment of fees by the governour and 

coqncil only, mufl:, if firiCtly examined, be 

<;onfidered as illegal and void' 'o.n bo.th thefe . 

'lccounts. 

There is, however, a difiinCtion to he made

upon this fubjeCl: between two different forts 

o.f 
J?aid for ath. of mere gra~e, and favqur. 

The fame 
thing ought 
to have beeR 
done in the 
colony of 
Georgia •. 

If the king 
had had the 
[ole right of 
[ettling the 
fees of ci viI 
officers in 
Georgia,he 
could not have 
legally dele
gated [uch 
right to the 
governour 
and coundl of 
the province 
bX an inftruc
tion under his 
fignet and 
Sign.mal),ual. 

A difiinftion 
between fee~ 
to be paid for 
acts of j uflie!; 
aud fees to b_e 



The latter fort· 
of fees may; 
perhaps, be 
eftablifued by 
the lingle au
thority of the 
Crown ... 

An inftance in 
the cafe of fees 
to be paid for 
grants afland, 

I 

of fees, namely, fees be paid to the officers 
of government for aCts done in the adtnini. 
ftration of jufiice and in the execution of 
other neceffary branches of civil governrnent~ 

and fees be paid to them for acts done hy the 
mere grace and favour of the crown. It is 
only of the former that I would be underftood 
to· affirm that they cannot be efiabliihed by 
the nngle authority of the crown, or by the 
govern our and council of a province by a de4 
legation of that authority to them by an in
ftrument under the great feal. For the latter 
kind of fees may, I imagine, be legallyefia
bli!hed in that manner; .becaufe what the 
king may either grant or refufe, as he thinks 

proper, he may grant in the manner, or 'with 
the conditiom, he thinks proper; one of ·which 
conditions may be the paying the officers of 
his governnlent, (by whore intervention he 
makes the grant,) fuch and fuch fees, or 
fiated fums of money. Thus, with refpect 
to the granting of lands in any province of 
America, I conceive his majefty has a right, 
by his nngle authority, to efiabliih the fees, 
which the per[ons, to whom they ihall be 

granted, fJ;lalI pay to the governour and 0ther 
officers 



oflkets of the province for ev~ry grant of fuch 
and fuch quantities of land, as well as to fettle 

the other conditions upon which he will grant. 
the lands, (thofe 'conditions being not con

trary to the general laws of the kingdom, as, 
for example, 'not tending to create any mili
tary tenures in contraventi~n of the il:atute of 
the 12 Car. II. whereby fuch tenures were 
abolifhed;) I fay, I conce'ive the king has a 
right by his lingle authority, to eltabliili the 
fees to be paid upon grants of land, as weII as 
to fettle the other coriditionsof thofe grants; 
b'ecaufe he'is not abfolutely bound in law to ' 

. make fuch grants at all. And, the. fame may 
be faid of the fees to be taken for other acts (if 
there are any fuch,) of the crown which may 

be confidered as matters of mere fpontaneous 
bounty, and not of ftria: obligation. But the Rea[on why 

['; . d' a: ' h r..o. r. h.o. fees to bq)~id Cale IS 'luerent WIt . relpeU to rUC aus as for aCts of iu!. 

~:re to be done in theadminiftration of jufrice tice cannot 
, legally be 

o~ the. execution of other neceifary branches ellablilhed in 
, the [arne 

of civil government, which the king is bound, manner. 

by his office of king and his coronation-oatb, 

to ~dminilter and execute for the benefit of 

all his fubjeas. The impofing upon his {ub:-

jeas the condition of paying f;es for thefe 
VOL. II. U u u u acts 



A conjecture 
,concerning 
£he motive 
l:hatmay have 
heen the oc· 
cafion of givm 
ing the gover. 
nour of Geor
gia the afore
faid 38th in· 
firuCl:ion con
<:erning the 
efiablifhment 
of tables of 
·f§es. 

ads of government would be neither more 

nor lefs than felling them the benefits of the 

adminiftration of juftice and civil government 

at the price he thought proper to fix: which 

would be direCtly contrary to a very important 

claufe in the famous great charter of Engl~nd, 

which is expreffed in thefe few, but fignifi

cant words; Nulli negabimus, nulli vend emus, 
nulli diffiremus jujHtiam. This great charter 

was granted firft by king John about the year 

1216, and has fince been confirmed no lees 

than thirty times by the following kings of 

England, and is now confiqered as the,q~fis ' 

of the conftitution of the Englilh governm~nt. 

This difiinCtion, between fees fOl: aCts of 

grace and fees for aCts of right, may, perp::J.ps, 

in fome degree account for the late king'sh'lov

ing given the govern~)Ur of Georgia thy faid. 

38th infiruCtion concerning the eftabl~~wrnt. 
of fees in that province. His majefty's mini~ 
fiers of that time, feeing that the, king had a. 

right by his fingle authority to fettle; the ,(qr-. 

mer fort of fees, may (through. a wantqfft-. 

tending to this diftinCtion,) have haO;ilyJan .. 

cjed him to have a right to. fettle all forts of 

feei 



fees in the fame manner: or perhaps (if they 
were aware of this diftinCtion,) they may have 
been glad, under' the colour of theking's 
right to eftablifu the former fees,· to affume 
for him a right of eftablifhing the latter; it 
being not unu[ual for minifters of fiate to he 
eager to lay hold of plaufible opportunities of 
increafing the power of the crown, which, 
while they continue in that fiation, is, in a 
manner, their own power. But this is a 
poor and pernicious fort of policy, and tends 
only to excite doubts and jealoufies in the 
minds of the' people. In publick affairs, as 
wdt as in private, the rilOft direCt and open 
conduct is the wifeit, inafmuch as it tends 
mof!: to create efteem and confidence. And 
therefore I am perfuaded that the moil: pru
dent way of fettling the fees of the officers of 
government in any province, (without ex~ 
cepting even thofe to be taken for acts of 
grace,) would be to do it by an aCt of the 
whble leglflature of the province, or with the 
concurrence of 'the reprefentatives of the 
people, as. has been done in the provinces of 
Virginia and South Carolina by the acts I have 

already mentioned to you. 
Uu u U 2 Icom~ 

The befi' way 
of fettling the. 
fees of the 
officers of go
vernment in a 
province, 
(whether tbey 
be for acts of 
right or acts 
of grace,) is 
by an atl of 
the whole 1". 
gifiature of , 
the province .. 
the gover
nour. council 
and a.(fembly •. 
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Of the 90th I come noW to confider the other inftruction 
~~;::!~~tes . you took notice of, whi~h direCts the Gover
tomartiallaw. nour to aCt with the advice and confent of the 

council in the ef1abliiliment of martial law • 

. Now, if this inil:ruCtion were the only in
firument by which this power of efiablii9ing 

martial law was delegated to the governour of 

a province, I iliould agree with you in think

ing it an illegal and, void infiruCtion; and for 
the fame rea[ons upon which I entertain the 

fame opinion of the above-mentioned 38th 

infiruCtion, concerning the efiablifhment of 

fees of office, or, at leafi l for the fi1'fi of thofe 

rea[ons to wit, becaufe no power at all, (how

ever legally it may be vefied in the crown,) can 
be legally delegated to a govern our by an in

frrument under the king's fignet and fign
manual. For, as to the fecond rea[0~, to 

wit, that the power of efiab1iiliing articles 

of war~ or martial law, is a legiilative power" 

and therefore does not belong to the king 

alone, and confequently cannot be delegated. 

to his reprefentatives alone in one of the 

American provinces, that is, to the go~ 

vemour and council only, but can only be 

del~gated 
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9e1egated~to, and exercifed by, the whole 

ltgiilature of a province, or the gover

noUf, council, and aifembly of it, conjointly; 

I {ay, as to this {econd rea[oD and the con

duhon derived from it, though upon the 

whole I am inclined to think them juJ1, yet 

it is not without fome mixture of doubt. But 

this infiruC1:ion concerning martial law was 

not, as I conceive, intended to communicate 

any power upon this {ubjeCt to the governour 

and council of the province, (as the 38th 

infiruclionis i-ntended to do with re[peCt to 

the efiablifhment of fees,) but, on the con

trary ~ as a refiriCtion of the power of efiab

liiliing martial law in the pl'Ovince that had 

been already delegated to the governour alone 

by a clau[e in the commiilion under the great 

feal. Fur I fuppofe there was a daui"e to 

that purpo[e in the commiffion of the gover

nour of Geo~·gia, . becau[e I find [uch dau[es 

in the commiffions of the govern ours qf the 

provinces of ~ebeck and N ew-York. In 
the commiffion of governour of ~ebeck, 

This inllruc'; 
tion is not in
tended to give 
the governour 
and council 
the power of 
exen;ifing 
martial law, 
but to reftrain 
the governour 
in the nfe of it; 

the faid power 
having been 
given to the 
governour 

. alone by a 
claufe in his 
commiffion 
under the 
great real, 

granted to General Murray in November, T!.eclaufefor 

176 j'" the clau{e relating to this [ubiect is in . that purpo[~ 
J in the com· 

thefie words. And we do hereby give and million of the 
governour of 

grant of Q.:!ebeck. 
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grant unto you, the [aid James Murray~ !J:J 

. yourfelf, or by your eaptains and commanders 
by you to be authorz'zed, full power and autb.o
rity to levy, arm, muJler, command, and em
ploy all perfons whatJoever rejiding within our 
[aid province ;-and, as occcifton jball [erve, 
them to march, e..mbark, or tranfport, from onl! 
place to another, Jor the rif!fling and with
Jlanding of all enemies, pirates, and rebels, both 
at land and fea i-and to tranfPort Juch forces 
to any of our plantations in America, (1/ necef 
lity )hall require,) jor the defence of the fame 
agai1!fl the invqjionsor attempts of any oj our 
en~mies i-and fitch enemies, pirates, and rebels, 
r if there jhould be occajion,) to purJue andpro
flcute in, or out if, the limits of our !m'dpro-
'L1ince; and, (if it jhall fa pleafe God,) them to 
'VanquiJh, apprehend, and take; and,· being 
taken, according to law to put to death, or 
keep and prefer'Ve ali'Ve, at your difcretion:
and to execute martial law in time if invajion, 
war, or other times when by law -it may be 
executed :-and to do and execute all, and evety 
other, thing and things, which to our captain
general and governour in chief dotp, or of right 
ought to, belong. And in the commifiion of . 

govei:n~u~ 
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governour of New:-York granted to Sir Dan": 
vers .Ofuorne, in the year 1754, the claufe 
relating to this [ubjeCt is expreffed in thefe 
words. And we do hereby give 'and graJ~~. 
unto you, theJaid Sir Danvers Ojborne, by 
yourfelf or by your captains and commanders by 
you to qe authorhed, full power and authority 
to levy, arm, ml!fler, command, and/mploy all 
perfons whatJoever rejiding within our jaid 

, province if' New-York and other the territorin 
under your government ;-and, as occcifion flall 

i flrve, to march them from one place to another, 
6ir to embark them, for the rejiJHng and.with-
}landing if' all enemies, pirates, and rebels, both 
at.fta and land ;-and to tranjport fuch forces 
t{) any if our plantatiom ilZ America, if necer
fity flall require, fir the defmce if the Jeune 
,tlgairiji the invajions. or attem.pts rj any if our 
,enemies ;-and fuch enemies, pirates, and rebels, 
(if there flall be occajion) to pur/ue and profo ... 
cute in, or out if, the limits 0/ our Jaid jJro-

'<vince and plantations, or any 0/ them, and, 
(if z't jhall fo pleafe God;) them to vanquijh and 

. (ilpprehend, and,_ being taken; either, according 
to law to put to death, or keep and preferve 

,. II./ive.. at Jour dtjcretioll :-and to fxecute mar ... 
tial 

Theclaufe fol' 
the [arne pur
pofe in the 
cornrniffion of 
the govern our 
of N ew-Y-ork .. 



tia! law in time if invqjion, or other tim~J 
when by law it may be ex'ecuted :-and to do 
and execute all and every other thing ani things 
which to our captain-general and gorvernour i1Z, 
chief doth, or ought oj right to belong. 

Thefe two cIaufes do not differ much from 

each other; and they both, JOu fee, give to 

the governour alone, without the council! 

as a branch of his authority in the capacity 

of captain-general of the province, the power 

of executing martial- law in times Of inva~ 
fion and' at other times when by law it may 

be executed.' And, doubtle[s, there was a 

fimilar daufe in the commiffion of the go:" 

vernour of Georgia: and, if there was, the 

aforefaid 90th inftruCl:ion mufl: have been in-
,tended only as a refi:riCtion upon the [aid 
power of executing martial law given him 

by the commiffion, by which he wa& re-: 

firain,ed from making ufe of the [aid power

until he had firfi obtained the confent of the 
council of the province to a publicI{ de clara ... 

tion, " that the fituation of the province was 

fuch that martial law might lawfully, and 

ought) in point of general expedience, to be-

executed 
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C(xec~tedin it.". And, in this view of it, tha 
faid inftruClion was certainly legal and pro
per i though I think the fame purpofe would 
h~ve been effected, in a better manner if this 
reftridion upon the power delegated to the 
governour by his commiffion, to eflablilh 
martial law in the province, had been in
ferted in that dauCe of the commiffion itfelf 
by which the faid power was given him. 

FRENCHMAN. 

I am intirely.of the fame. opinion. And 
indeed I ihould think that all the infrruCtions 
you have me~tioned to me, concerning the 
appointment and the duties of the council of 
the province of Georgia, ought to have been 
inferted in the commiffion under the great 
feal. For there is nothing in them that is of 
aJecret nature; and in one of them (the 4th, 
,if I remember right,) the governour is di-
reCted to ~ommunicate them to th~ council. 
And they make fo material a part of the form 
of government under which the people of the 
province are to live, that it feems to be but 

I , 

reafonablethat the faid people {bould be made 
YOLo II. X x x x acquainted 

It wOilld be 
right to infert 
in the com. 
miffionsofgo
vern ours . of 
provinces un
der the great 
feal all the 
matters that 
are nOW con. 
tained in their 
infuut1ions~ 
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Ilcquainted with them, as well as the members 
of the council, .and alfo that they-lhould be 
communicated by the king to the governaur 
in the moll: folemn and authentick manner 

. pollible: and, in· order to thefe good ends, it 
feems to be neceffary that they iliould make 
a part of the governour's public'commiffion 
under the great feal. 

EN G LIS H MAN. 

Your remark is very juft, and might be ex
tended to- almoft all the other inlhuctions 
given to governours of provinces under the 
fignet and fign-manual. They are fitter to 
be made articles of the publick commiffions 
und~r the" great feal than the fubjeft of pri
vate inftruCtions; which indeed are inftru
ments that [eern, in their nature, to be fuited 
rather to the purpof~ of conveying the king's 
pleafure to his amba1fadors in foreig ll courts; 
when treaties of peace or alliance are in 
hand, than to that of communicating to the 
governours of his provinces the permanent 
powers and rules of conduct-by which he 
means that they iliall govern the people 

committed 
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committed to. their care. I fpeak of the 
greater part of the. infiruCtion~ ~ for there may, 
perhaps, be fome few fubjeCt~ upon which' 
it may be expedient that the royal pleafure 
'ibould be made known to the govern ours of 
provinces ·by private infiruCtions rather than 
by the publick commiffion. But thefefubjeCl:s 
I take to be exceeding few; and no in fiances 
of any fuch occur to. me jufi at prefent. 

And I have ob(erved that fome of the 
!llatters which are the fubjeCt of the above .. 
mentioned 'infir,uCtions' to the govern our of 
Georgia have been inferted in the commif
lions to other governours. Thus, for ex
ample, the power of fuipending the members 
of the council, whic;h makes the fubjeCt of 
the ,loth inftruCtion above-mentioned, is 
given to the govern our of N ew-York by a 
claufe in the aforefaid commiffion to Sir 
Danvers Ofborn. This, it is true, is a 
power which, in my opinion, ought not to 
have beeri given to him at all: but, as it 
was given him, it was better to give ithi1ll. 
in. his commiffion ulilder the great feal than 
by a priyate inftruCl:ion. And we may fay th<:; 

Xxxx 2 fame 

This has 
fometimes 
been done 
with refpect to 
fame of the 
inftructiQns -
above-men~ 
tioned. 
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Of the power 
of exercifing 
martial law. 
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fame thing of all the powers ?f every kind that 
are delegated, or intended to be delegated, 
to the govern ours of provinces by their 
infiructions, and almofi of every other matter 
contained in their [aid infiructions. 

FRENCHMAN. 

Well: fo much for the irifiruCl:ions to 
govern ours of provinces; concerning which 
you have given me fufficient fatisfaCtion. 
But now I mufi trouble you with one. 
quefiion more concerning this power of 
exercifing martial law, of which we have 
lately been difcourfi~g. I now fee that it 
is delegated to the governours of provinces 
by their commiffions under the great feal of 
Great-Britain, (which is the proper and 
authentick mode of delegating the legal 
powers of the crown;) and that the infrru~ 
tion relating to it only operated as a re
firiction on the ufe of the faid pGlwer. But, 
as this powerfeems to me a very important 
one, and to be intiiely legiflative in its 
nature, I ·1hould be glad to know whether 
the crown itfelf poffdfes fuch a power in 

England, 
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/ England, that is, (as I underl1:and it,). a 
power of efiabliiliing articles of war, or 

I martial law, for the government of its armies 
,and militia in England, and confequently 
whe(her it can legally delegate, (even by 
an infirument under the great feal,) the like 
. power to the govern ours of the .American 
provinces. An anfwer to thefe quefiions 
will very much oblige me. 

ENGLISHMAN. 

The power of e~abliihing articles of war, 
or martial law, for the government of the 
armies and mlliti~ of England, is not at 
this day exercifed by the crown alone, but 
by the crown and parliament conjointly, 
or, (to fpeak more correClly,) it is exercifed 
by the crown alone in confequence of an 
a'Ct of parliament invefiing it with the faid 
power. It feems reafonable therefore to 
conclude that, without an act of parliament 
for this purpofe, the crown could not, at 
this day, legally exercife [uch a power. I 

How' this 
power isexer .. 
cifed at this· 
day in Eng
land. 

fay at this day; becaufe, I believe, in former . How in for_ 
mer times. 

times the crown did exercife fuch a power 
without 
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. without any authority from parliament. .. But 
it was ot:Jly in times of imminent danger 
to the kingdom, when an enemy had 
aCtually invaded it, or had made great pre
parations to invade it. Thus, when the 
famous Spaniih Armada was about to invade 
England in the year 1588, queen Eliza
beth raifed an army of 20,000 men for 
the defence of the kingdom, and alfo ordered 
the trained bands, or militia, in the feveral 
count'ies of the kingdom to be drawn out 
for the fame important purpofe. And I 
fuppofe, (but this I do not recolleCt to be 
difiinttly related by the hifiorians ;) that on 
that occafion ihe efiabliilied fome articles of 
war, or law~martial, for the government of 
the faid army . and militia. . And the like 
powers I believe to have been exercifed by 
the crown on former occafions of a fimilar 

nature. . Now, if this fuppofition is true, it 
muft be confeifed that the crown did, on 
thofe occafions, perform aCts of legifiation 
~y its own lingle authority, namely, by 
efiabli£hing articles of war, or laws martial, 
for tne government of the armies and militia 

it fo raifed. But thefe aCts of legifiation 
feem 
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(eetn to have been confidel"ed as a fort of 
neceffary appendages to the aCts of executive 
power that gave rife to them, to wit, the 
levying of armies 'for the defen~ of the 
kingdom, which in times of invafion, or of 
immInent danger of an invafion, did certainly, 
in former days, make a part of the prerogative 
of the crown. This part of the prerogative 
of the crown is more difiintUy fet forth, 
as well as more fully recognized, in the 
pre-amble of a fiatute made in the 13th year 
of the reign of king Charles the 2d, 
(which was one year after the Refioration,) 
than in any other book oflaw: and therefore I 
will recite to you the words in which it is 
therein expreffed. They ~are as follows. 
" Forafinuch as within all his Majejly's 
(C realms and dominions the file flpreme govern- _ 
" ment, command, and diJPoJitz"on of the milt'tia~ 
-" and if all forces by fla and land, and Of 
" all forts and places of flrengt/;, is, and, by 
" thelaws 0/ England, ever was, the undoubted 
" right of his Majejly, and of his royal prede
" c~/Jors, kings "and queens of Eng/aizd; and 
" that both, oreither, of the hoz!.fes ifparliament 
~"'cannot) nor ought to, pre~end to the jame." 

. This 

Itisthe allow": 
ed prerogative 
of the crown 
to have the 
[ole and fa. 
premc com
mand of all 
the military 
force of the 
kingdom both 
by land and 
fea. 
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This fratute; you fee, clearly acknowledges' 
the kings of England to have the foleright 
of commanding all the military force of the 
kingdom both by fea and land. And I 
conceive that the power of efl:ablil;hing articles 
of war, or martial law, for the government 
of thefe forces, when raifed and embodied, 
(though it was a power of a legiilative na
ture,) was formerly exercifed by the crown 
as incidental to the [aid right of commanding 
the. [aid forces. And, if it was [0 exercifed, 
it formed an exception to the .general maxim 
concerning the Britiih government, that the 
legiflative power of it does not belong to 
the king alone, but to the king and parliament 
conjointly. But it was an exception founded 
on a [uppofed neceffity, arifing from the 
dangerous and difiurbed fiate of the kingdom, 
when invaded, or about to be invaded, by 
a hofiile army, which might be thought 
to render the meeting of the parliament 
impracticable. For it was only in thefe cafes 
of immipent danger to the kingdom that 
it was lawful for the king to levy troops at 
all of any kind, either army or militia; and 
confequently it was only in thofe cafes tha.t 

. the 
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:theking J'tc,~:~have any qCQaficn .tc~~~rci[e 
,tl;1is p,e<;1rltiar ,bxa~cp. .oj )~e..giilatiye_~gthcri~y 
.by.~~~glil4iqg ~rticles of. war, cr la:wsIDat-' 

',tial, fcr ~Qe gov~r~ment 9(ftlci:t tt:Qcps • 
. \ ' I 

Nqr was .~he mere ~eing ~t w~r with ,a 
Jc~~ig~ ~~tio~ de~med to. be a futEcient .q.e
gree .cf da~ger ,to. the )~ing~Qm t9 ~pJll9riz;e 
.' , . , 
the ,kingtc;,efl:apl~!h mar~ial~~w fcr t~~ .gc-
vern[llent ?f~ny~rcPRs,witqip tlw~ingqql1l, 
· ~rile[s;th~' .k!~gdq~ ~as '. eit.her "g¢tu~lly jn'.r 
· va4ed, . or, ~t leaft, _ tlpqp 'Jh,e ;p,ojntqf .J~~).ng 
,inxad~g, .py .a ~hoftile'.fln;tlY' This is ~m,ar)ife(t 
frcm ,a, c;~~ufe in t~e{~wo.HS aa,Qf pa~Uamen,t 
paired ,in )t~e,_third .y~ar Qf.f4Je ,reigpqfking 
Charles the I ft,and ~kn9}Vn ) QY the ,n,arne of 
the Petition of right, which, to.gether with the 

.oc<;:afiQn of rn¥ing it, I :will now proceed to. 
· ftatetoY9u• 

. J<.ing ; Gh:;trles . the Iil, (cQn3fter "his ac-
c(Zfiion JP the .thfQl}~s,.of £~gIand .andSc.Qt

)and, . in the year _ .625, ~m.ered ;hafiiIy ,and 
:inj).ldicipplly ~nto.. a war wkh:Sp~in, a.nd ,Jent 
an army, alJd i fleet to _ ~ake ,~he to.wn. of. Cadiz 
in that kingdgm. This .,expedition failed of 

"- '." \; 

VOl.. II. Y Y Y Y [ucce[s, 
i 

The mere be
ing at war 
with a foreign 
nation was not 
fufficient to 
authorize the 
king to efta
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law for the 
government 
of any troops 
within the 
,kingdom. 

An account of 
the cIaufe re
lating to this 
fubjec1 in the 
famous ;;t1 of ' 
parliament " 
called tbt Pe
tition of Right. 
in the ,d year 
-of~. Charles 
the Ill:. A.D • 
1628.. 
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(uctefs, and' the fleet and troops returned to 
England, and wer~ then (as we are told by 
Ru{hworth, a famous hillorical collettor, 
who lived at that time,) fcattered~ ''here and 
there in the bowells qf the kingdolJi, and governed 
by martial law. l'he king gave commijJions to 
the lords lieutenants [of counties; J and their 
deputies, in cafe of felonies, robberies, murders, 
outrages, or mifdemeanours, committed by ma
riners, flldiers, or other diflrderly perflns join
ing with thein, to proceed, according to certain 
in/lruf/t'ons, to the tria!, judgement, and exe
cution of juch rffenders, as in time of war. 
, And fome were executed by thoft commijjio1ZS. 
This was in the year 1626. See Rufhworth's 

ColleCtions, Vol. I. page 4 I 9. 

Two years after, in the parliament that 
pailed the Pet/tion of right above-me,ntioned, 
this meafure, of granting commiffions to exe
cute martial law, was condemn'ed'as illegal, 
ndtwithllanding it was confined to the puniili
ment of offences' committed by mariners, 
foldiers, and diforderly perfons joining with 
them, and notwithllanding the king: was 
aCtually engaged in war with' the king of 

/ ~~ 
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Spain at the 'time of granting 'thore commif
fio~lS: and the :eafon given for th~s condem
natIon of the, [aId mea[ure was thIs; H that, 

as there' was no enemy in the kingdom, the 
ordinary courfe of jufiice was not interrupted~ 
but the courts of ju£lice fat as freely to,admi .. 
oHler jufl:ic€ as they had ufed to do before 
the war againfl: Spain had been declared; 
and confequently it waspoffible to try and 

. punifh thofe mariners, foldiers, and others, 
for the [aid felonies, robberies, and murders, 
and, other offences, according to the known 
laws and fiatutes of the realm, without hav ... 
ing recourfe to ,a more fummary and arbitrary 
mode of trial:' The claufe in the Petition 
of right relating to this fubjeCl: is as folIow~. 

And, whereas' of late great companies of The aforefaid 
, . ' , c1aufe of the 

foldiers and mariners have been dijperfld into. Petition of 

divers counties 0/ the realm; (ilid the ilzhabi- Right. 

iants, againfltheirwills, have been co.mpelled 
to .receive them into their hoz!fos, and there to 
fu.ffer them, to Jojo.url'l, agai1zjl'the laws and 
cuflomsofthis realm, and to the great griev'-e 
.ana and vexation of the people: 

Yyyy ~ And 
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And whereas a!Jo by authority ilf parlia~ 

ment, in the 2sih year of the rdgn oj king 
Edward (he third, it is declared and enaEled, 
. crhat no man foal! be jbre-judged 0/ lije or 
limb againfl the form oj)he great charter and 
the law 0/ the land : and by the /aid great 
charter and other the laws and jlatziteS if th'is 
your realm,. no man oZigh! to be adjudged to 
death but by the laws e/iablijhed in this jour 
realm, either by the cufloms of the fame realm 
cr by acts· oj parliament: And whereas no 
offender 0/ what kind flever is exempted ftom 
the proceedings to be ujed, and punijhments ti) 
be inflicted, by the laws and flatut,es of this 
your realm: 

Neverthe/eft, of late, divers commiJJions un
.der your Mqje/iy's great jeal have ijfued forth, 
by which certain perflns have been ajjigned and 
appointed commifjioners, with power and autho
rity to proceed witbin the land atcordi,!g to the 
juflice of martiallllw again/i Juch [oldiers and 
mariners, or other dijfolute perflns joining with 
them, as Jhould. commit any murder, robbery; 
felony, mutiny, or other outrage or miJdemeanor 
whatJoever.; and by fuch fummary caurle and 

order 
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iirder as is agreeable to martia11aiW,aitil is 
ufed in armies i~ time if war, to proceed t~ 
the trial and condemnation if .Juch ojJenders, 
and them to caZffe to be executed and put to deat~ 
according to the law 111artial: 

By- pretext wheteOf Joine of yOUf Md./dlYs 
.fobjeels lhd'tiJe been by jo'me of the faid corhmifi 
jioners pui to death, when and whete,if by the 
Jaws and ftaiutes Of the land they had d¢erii.Jed 
death, by the fame laws and fiatutes a!fo they 
.inight., and by rio other ought to ,ha'1.,'e beeh 
adjudged and exeeuted: 

And alfo fundry grievous offenders, by colour 
thereifclaiining an exemption, have ifcaped the 
punijhment due to them by the laws imdjlatutes 
of this your realm, by' reaJon that dive;'s of 
your officers and minijlers of j1fflice have un~ 
j,glly refufed; or flrborn, to proceed llgainfl 
Juch Ojfinders according to the fame . laws and 
flatutes; upon pretence that the flid t1fenders 
were punijha-ble only by martial law, and by 
autlJority of [ucb commiflions as are aflrifdid ; 
which commij/ions, and all others of It'ke no .. 
ture, are wholly and di'reCJIy contrary to th~ 
fiii/laws and fJatutes if thl~s your realm: 

'1'/;ey 



7'hey do therefore bumbly,pray· your mofl 
Excellent Majejly, 

'1hat your MaJefly will be pleqfedto remove 
the .fa£d flldiers and mariners, and that your 
people may not be fo burthmed in, time to come; 
and that the firefaid commilJions for proceed
ing by martial law may be r.evoked mrd an .. 
nulled; and that hereafter. nocommijJzom r;f 
like nature mayijfite flrtb to any perJon ,or 
perflns wkq.tjoever, to be executed as aforifa£d~ 
lell by colo~; oj them any if your Majefly's 

. .fubjetls be deflroyed or put to deatb, contrary 
to the laws and francbiJes if the kmd. 

Two concIu
fionS'ftofu the 
fai~ cla~fe. 

Thefe are the words of this moil: excellent 
fiatute; which is faid to have been penned by 
the famous Sir Edward Coke, and is, without 
all eomparifon, the moft important and be .. 
neficial ftatute to publick liberty of all the. 
laws now in beipg, and therefore ought to 
be moll: diligently read and ftudied, and con
Hantly kept inremem bra nee, -by e,,-ery)over 
of the Englilh conll:itution. And fromthefe 
words we may derive the two following·con:. . 

elufions; to wit, I it', That martial law, in 

the cafes in which it may be legally exercifed,. 
n:lates 



[ . 719 ] 

relates ~nly t6 i1tZdriners, and joldiers, and thofi 
:-peffons'who joz'n' thelnjelves to them, and not to 
the inhabitants:bftHe kIngdom at targe, who 

'are q aiet at their,'homes and have no' <:on
'tie'Ction with the army ,as' many people' are 
:'too apt to :fllppdfe'; and 2dly~ That com
, mifliori:s t6execute martial law, (even with 
refpetf to' mariners; foidiers, and 'other difro-

'lute perfons who join with them,) are ille
gal in time of war as well a's in time of peace, 
uriters the war be at home in the heart of 
the kingdom, and the [uccds and power of 
the enemy be fo great that the courts of judi
cature cannot fit to adminifier jufrice upon 

"the offending [oldiers and mariners acc9rdiIig 
,to the known laws and fiat utes of the realm. 
Nor is it clear that even this cafe is excepted 
from the general prohibition of the exercife 
of martial law contained in this excellent 
ftatute, in thefe wotds, " and that heretifter 
no commiflions if like nature may ijJite forth to' 
any perJon, orperfons, 'whaifoever, lell, by 
colour if. them, any if your Maje;ty's jitbjeCls 
be deflroyed or put t() death, contrary to the 
laws' and francbijes if the land." But, as the 
main ground of this prohibition {which is 

- the 
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.the praa~Gab,ility ()f t~ying ,and p~uniihing f\lch 
offenders' accQr'ding to 'the kn~wn laws .and 
'fiat~tes of the . ~~alrD,) does not extend tothat 

~afe, it 'may perhaps be reafonable to fuppofe 
,.that the p,~~hibition itfelf was not meant to 
extend to it. But in all cafes {hort of that 
~afe 9f the general internal confuCtoD of the 
kingdom, and a neceffity, the.nee refulting, 
t() have recour[e to fuch a remedy, it is clear 
that the exercife of martial law is illegal. 

This claufe of , Nor does this daufe of the Pet~tion of right 
, the Petition of 

Right feerns fee~ to'have made a change of the law in 
nbot to alhtave this particular, under the 'appearanc~ of on/v een an er-, ' ,¥ 

ation of t~e leclaring it; (which, I believe, ha.s fo~e .. 
law upon thIs ' , b' d ) b . , I' d h' k fubjeCt, buttlmes ,een one i ut I am me me to t, 10 

only a d~cla. that the law was at that time (that is in the 
ratIOn oflt.' . ' , 

. year 1628,) generally underfiood to be [0 

. already. For Iobferve that in the debaterS 
upon this [ubjeCl, previous to the p~~ng this 
famous Petition of right, ,Serjeant A{hle~, 
the king's ferjeant, (who wf-s'e~inently 

. follicitous to pre(erve the., k!ng's prerogative,s 
. , at their greateft height,) admits t~"at it was fOe 

SerJ' Alhley sHis words are asfoUows. ~"'fpe,mar#al.lnw· 
words upon·· . " " . '. .. . ,.' 
this fubjeCt. ,likewifl (thougfJ not to be exerc.ift.d.in, .timesaf 

peace~ 
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peace, when recourfe may be had to the king's 
courts,) yet in time if ,£nvajion, or other tim~ 
0/ hojNlitj, when an army rO)'al is in the field, 
and qffences are committed which require fpeedy 
rijolution I (md cannot ex pea the jolemnit£es of 
legal trials, then fitch imprifonment, execution, 
or: other ju/Nce done by -the law-martial, is, 
·warrantable, and is jus gentium, wht'ch ever 
Jerves jor a [upply in deftFl Of the common 
/arw, when ordinary proceedings cannot be had." 
Thefe are the words of Mr. Serjeant A!hley 

in a fa,mous fpeech which he made at.a con-
, Ference between the two houfes of parliament 
concerning th9 [aid Petition of right, in which 
he endeavoured, in behalf of the Crown, to 
jufiify certain imprifonments which had been 
made, before the fitting of the faid parlia

ment, by the fpecial order of the king in his 
privy council, without afligning the caufes of . 
the faid imprifonments in the warrants by 

which the parties had been committed. 
In the courfe of his argument on - this 

fubjeCt he advanced amofidangerous 
doCtrine, to wit, that there exified in the 

I 

kingdom a [pecies of law, which he called 
the Law if'State, or State-necijji't)" that did 

not proceed by the law of the land, but ac-
VOL. II. Z z z z cording 
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dangerous, 
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cording to natural equity ;---a doctrine that 
appeared fo very mifchievous and unconl1i
tutional to the Haufe of Lords, that, (though 
he advanced it only in the capacity of a coun
rei, or advocate, arguing for his client, the 
Crown,) they ordered him into cuaody for 
advancing it. His advancing this dangerous 
doCtrine in fupport of the power of the Crown 
fhews that he was not difpo[ed to curtail its 
prerogatives: and therefore we may well 
[uppo[e that the right of the Crown to exer
cife martial law was not more extenfive than 
he allowed it to be in the words I have al
ready quoted from him. We may therefore,' 
I think, fafely conclude that, if the exerclfe 
bf martial Ia~ by the king's fingle authority 
is ever legal (which may, perhaps, be doubted 
fince the above-mentioned {hong and general 
prohibition of it by the petition of right,) it 
is only in th~t cafe of extreme neceffity de
fcribed by Serjeant A{hley, when recourft can
not be had to the king's courts. But in England 
the exercife of this prerogative of the Crown 
is, at this day, rendered to.tally uoneceffary 
with refpeCt to the army, by the annual re .. 
newal of the mutiny-aCt, which impowers 

the 
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the king to efiabliili articles of war for the 
good government of the~rmy during the 
time of its continuance,. and thereby takes 
'away all pretence, or occafion, for efiabliih
ing them; that is, for efiabliihing martial 

law, by v,irtue of his own fingle authority. 

The illegality of efiabliihing martial law 

. for the government of the army in time of' 
. peace, any otherwife than by aCt of parlia

ment, is recognized and recited in the pre
amble to the annual mutiny-aCts; which runs, 
id thefe words: 

" Whereas the.raJjing, or keeping, aJland.:. 
ing army 7.vi~hz"lz thz"s kingdom in thne o[peace, 
zmlefs z"t be wz"th ·corljent of p(lrliament, z"s 
againj/ iaw : 

And whereas it is judged necejfary by his 
Mqjfjly and this prefent parlz"ament that a 
body offorces jhould be contz"nued jor the 
jajety of this kz"ngdom, the dejence of the 

pqjJe!Jions of the Crown of Great-Britain, 
and the pre[er,?atz"on of the balance of power 
i.Jz Europe; and, that the whole number of 
fuch jorcesjhould confzfl of twenty-one thou
land, nine hundred, and thirty, ejfeCfive 1ilm, 

iJZval£ds included: 
'7 ,·7.7:Z 2 And 

,The preamble 
ofthereannual 
Mutiny.aCts. 
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And whereas no man can be flrejudged of 
life or limb, or Jubjeaed, in tt'me of peace, ' 
to ~ny kind if punijhmmt within the realm, 
by martial law, or in any other manner than 

, by the judgement if hz's peers, and according 
to the known and eflablijhed laws of thz's 
realm;' yet, nevertheleJs, it being· requifite 
for the retaining all the before-mentioned 
forces in their duty, . that an exaB difciplhze 
be obferved, and that flldiers who jhall mu-
tiny, or fiir up [edition, or jhall defert his 
MajeJly's Jervice, within this realm, or the 
kingdom of Ireland, JerJey, GuernJey, Al
derney, and Sark, or the i}lands thereunto 
belonging, be brought to a more exenlplary 
and fpeedy punijhment than the ufual forms 
of the law will allow. Be it tbet:efore en
aaed, &c." 

It is only by virtue of thefe mutiny-acts 
(which are never pafTed for more than one 
year' with refpeCt to troops employed in 
Great-Britain, and only for two years with 
refpeCt to thofe employed in America,) that 
courts martial are held for the puniibment 
of [oldiel's and officers who are guilty of 

mutiny 
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mutiny and· d¢[ettion, and other military 

offences; (0 that the only martial la.w now 

exertifed j . or ever mentioned, in England, 

for the government of the regular forces, IS 

founded on the authority of parliament. 

And; tince the militia of England has 

been put upoh a b(ltter footing than it ufed 

,to be, and is be{;ome an important part of 

the national deftmce, (which is onty within 

about twenty years pail) the regulation of 
that al[o has been carried on intirely by acts 

of parl~ament; of which feveral have· been 

made for that purpofe, as experience has, 

from time to time, ihewn the defeCts of for

mer provifions, MId theneceffity of making 
new ones. And, when the [aid militia are 

embodied for the clefe~ce of the k~ngdom, 
it is only by virtue of thefe aCts of parlia

ment .that they become [ubject to the fame 
articles of Waf which have been. eilabliilied 

by the crown (in pur[uance of the power be

for'e-mentioned, granted to it for that pur

poCe by the aforefaid aCts of parliament call
ed 'I'~e Mutiny-Afls) for the government of 

the ~egular army. So that all the martial 
law 

The militia in. 
England is 
aHo governed 
by virtue of 
certain acts of 
parliament. 
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law now exercifed in England, with refpect 
both to the militia and the army, is founded 
on the authority of parliament. And from 
the long continuance of this practice, of pro
ceeding in this matter by the authority of 
parliament, I am inclined to think it would 
hardly now be thought legal in the crown to 
exercife martial law in England, without that 
authority, upon any occaGon whatfoever. 
But, if it would be legal in any cafe, you 
fee, by the c1aufe above-;recited from the fa
mous Petition of Right, that it could only 
be fo in that cafe of extreme neceflity, men
tioned by Serjeant A£hley, arifing from an 
invafion and diflurbance in the heart of the 
kingdom, which fhould ~ake it impoffible 
to have recourfe to the ordinary courts of 
juflice for the punifhment of crimes com
mitted by officers or foldiers. 

This is the beft account I am able to give 
you of the right of the 'crown, indepen

dently of the parliament, to eftablifh martial 
law in England. 

. FRENCH-



FRENCHMAN. 

I am glad to hear that this very important 
power can [0 [eldom be exercifed by the 
crown alone without the ,parliament; and 
frill more [0, that the idea of exercifing it in 
that manner is ~lmofi: extinCt in England. 
For, if the crown could exe~cife this power, 
I will not [ay~ in time of abfolute peace, 
but even in time of war, when the ~vents 
of war do not difrurb the internal govern
ment of the kingdom, I iliould apprehend 
it might Coon be employed to defiroy all the 
liberties of the nation. And I am likewiie 
glad to find, that this power of exercifing 
mattiallaw, in thofe cafes in which it may, 
or? rather, might formerly, be legally exer
cifed in England, related only to the army, 
or militia, that was colleCted together for the 
d'efence of the' kingdom, and not to the refl: 
of the people, who, continued in peace in 
their refpeCtive hab,itations. For, if this law 
related to all the [ubjeCts of the kingdom, 
and could be lawfully exercifed whenever 
the king was .at war with any other fiate, it 

would 

Remarks on 
tIte utility. of 
the foregomg 
refl:riction s on 
the exercife of 
martial law in 
England. 
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e?,tended over aU the king's fubjeCls as well as the army and militia. 
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would be in the p·ower of the king at any 

time to iliut up all his courts of law, and 

efiabliili a military and arbitrary government 

over his fubje~s, under the name of martial 

law, whenever he thought fit, by entering 

into a war with fome fo'reign fiate, or other; J 
becaufe the power of making war is an ac

knowledged part of his prerogative. And, if 
this wer-e the cafe, it would not be furprizing 

if Great-Britain iliould be kept, on this ac .. 

count, in a perpetual fiate of war. 

N everthekfs this erroneous igea of the ex';' 

tent of martial law feems to be entertained 

by many people in this province, and, a ... 

mongfi the tefi, by our govern our, general 
Carleton; who has lately, by an infl:rument 
not pailed under the publick feal of the 
province, but only under his, own private 
feal of arms, and not ftated to be paffed 
with the advice and confent - of the counCil 

of the province, efiabliilied martial law a
mong us in this extent,' in thefe words: 

'To the end (he fays) that fa treaJonable an 
-invajion [from the rebels in the neighbour
ing revolted colonies] may be Joon defeated; 
that all Juch traitors, with their jtJid abettors, 

may 
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inay be fpmlily brought to juflice; and the pub';' 
lick peare and tranquillity if this province 
again -fejiored, which the ordt'7zary courfe if 
the civil law_ is at prifent unable to dfeCl ;--
I HAVE'I'HOUGH'I' FI'I'to ijJue thz's pro
clamation; . here'by declaring, that,' until the 
aforejaid good purpoJe can be attai7ted, Ijhall, 
in virtue if the powers aizd authorz'tyto me 
gt'VelZ by his MajeJly, execute martial law, 
and cauje the fame to be executed throughout 
tbis jJJ~oviJ2{:e: and to . that end I jhall order. 
the milit£a within the fame to be forthwith 
raifed." Here, you fee, our governour fays 
he jball execute martz"al law througbout th; 
ptovt'nce, that is, (as we all underfiand it in 

this province,) he will [u[pend the whol~ 
civil government of the province, and put it 

intirely under military, or arbitrary, govern
ment, until the publick peace -and tranquil

lity is refiored. And he confiders the militia 

as the proper infiruments to be employed in 
executing martial law, infiead of can fide ring 

. ~artial law as a proper infirument far go

verning the militia,' as I now iee that he 
ought to have done: for he declares, :rhelt, 
to the end that he may execute martz'ai law 

VOL. II. Aa a a a througb-
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throughout the province, he jhal~ order the mi
·litia to be raiJed. Thefe are fad mifiakes, 

that make our condition £lill more unfortunate 

than it would be by the fair execution of the 

late ~betk-act, difagreeable as it is to 111ofi: 

of us. But I hope they will one day be fet 

right. " 
\ ' ; ~ .. , . , 

ENGLISHMAN. 

1 hope fa tao: and, if they are not; I am 

p~rfua'ded the difcantents, which you tell me 
naw abound fa much in the province, . will 
not eafily be removed. Br;,t now, if you pleaCe, 

we will leave the melancholy canfideration of 
our own, poor, devoted, province, and inquire 

into the right of e£labliiliing martial law in 
the Engli{h provinces on this continent and 

in the We£l-Indies, where notions of Engli£h 

law and Eligliili liberty have been hitherto 
permitted to prevail. 

In thefe provinces, (as no £landing. forces 

have, till of late, been kept up in them, 
and no aCts of the Britiih parliament have . 

been made to regulate· their militias,) the 
bufinefs of martial law IS not [0 much It 

matter 
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matter of mere [peculation as it i& in England; 

but it has fometimes been oeceffary to have 

recourfe to it for the government of themi
litja, or other forces, which, in times ofin-. 

vafion or imminent danger, have been raifed 
for theIr defence. And, with this view it has 

been· u[ual for the Crown to delegate its 

power of eftabliiliing martial law to the go
vernours of the, feveral provinces, ,either, 

\ once for all, by a dau[e in the charters of 

fome of the pmvinces,. or to each individual 

new governour by a claufe in his commiffion 
under the great fed, in the other provinces, 
which have no charters. The clau[es of 

this kind in the commiilions of the govern ours 

of the provinces of ~ebeck' and N,ew-York 
I have already recited to you. And it appears 

. fro£? them that this power of exercifing mar
tial law was confidered as' a neceiTary appen

,(dage to the power of ~·aifing) and training, 

and commanding the militia, which belonged 
to the goverpou-r as captain-general of the 

province: which thews' tha~ it has nothing 

todo with the people of the province at large', 

but relates on)y to that part of them who. are 

called out and erpbodi.ed a.s.a militia, O( tem-

A a a a a ~ IJorary' 
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poratY"Jarmy, for the fafety of the_ province. 
And I prefume the c1aufes relating to this 
fubjeCt in the commiffiol1s of the governours 
of other prov~nces are to. the fa,me effe~ 

with thefe. 

, ' And in the charters they are pretty mud~ 
the fame, though not exaCtly i,n the fame 
words. Thofein the charte(s of Maryland, 
ConneCticut, Rhode~J~and, Penfylvania, and 
Maifachufets Bay (which, I believe, are aU 
the charters in North-America now III 

force, are as follows. 

~n the charter of Maryland (which was 
granted to Lord Baltimore and his heirs, by 
king Charles the Itt in the year 1632,) the 
c1au[es relating to the po,wer of levying forces 
and exercifing martial law are in thefe words: 
~, And, ber;auJe in 10 remote a COUlztFY, and 
" jituate near fl many barbarous nations, the 
" t"ncurfto7ZS as well if the favages, themJelves., 
(C as of other enemies, pirates, and robber'sl 
H may probably be feared, therefore' we have 
H gz'v-en, and for us, our hei7-s .and JucceJfors, 
H dogz've,power" by theft preJents, unto the [aid 

"now 
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(C now L,ordBaltimor.e, Dis heirs and qfJigns, 

" by themJelves or their captains, or other t~eir 
" officers, to levy, mliffler, and train all forts 
" if men, if whatconditionflever, or where
~, ;oever born, z'n the laid province if Mary ... 
" land for the time being, and to make war, 

< Hand purfue the enemies and robbers aJoreJaid, 
(( as well byfea as by lalid, yea, even without 
H the limits of the jaid province, .and (by 
" God's alJiflance) to ,vanquijh and take them,; 
" and being taken, to put them, t~ death by 
~, the law of war, or to ]ave them, at their 
~c pleajure ; and to do all and every other thing 
cc which unto the charge and office of a captain
,~c' general of (In army (belongeth, or hath ac
~c cufiomed' to belong, as fully and freely as 

c, allY captain-general of an army hath ever 
~, had the fame. 

. 'c 4ljo, our will and plecyure 1'S, and, by 
~, this our charter, we do give unto the laid 

_" now Lord Baltimore, his heirs andqfJigns, 
(( full power, liberty and authority, in cqfe if 
H rebellion, tumult or fedition, if any jhou/d, 
ec happen (which God forbid) either upon the 

cc la~d) within tbe province aforeJaid, or upon 
" the 

The fccond 
clau[e. 
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~,' the maz''(Z fea, in making' a voyage thither 
, " 

cc or returning from thence, by thmljelves, or 
~, their captains, deputies, or other ofjicers, to 
cc be authorized under their feals firt.hat pur- ' 

,,, poft, (to whom 'we alJo jor us, our he£rs 
" and JucceJfors, do give and grant by theft 
c, preflnts, full power and authoritj) to exer
" ciJe martial law againfl mutinous and fedt'-

, . 
" 'tious perflns of thoft parts, fitch as jhal! re-
cc fuJe to fubmit themJelves to his or their go
(C vernment, or }hall refuft to ferve in the 
'~ wars, or }hall fly to the ~nemy, or flrfake 
" their enfigns, or be loitero's or jf.J-agglers, or 
" otherwa),s however qffending againfl the law, -
((,' czVlom, and diJcipHne miHtary, asjlfee/y 
" a7zd in as ample manner and form as a,ny 
" captain-general if an army, by virtue of 
<c his qffice, might, or hath accz!fl.omed to uJe 
H the fame." 

The firfi of there c1aufes {elates to the 
power which the king hereby authorizes Lord 
Baltimore, and his reprefentatives, to exert 
againfi foreign enemies, or invaders, and 
robbers; and the fecond to the power to he 
exercifed over the inhabjtants of Maryland 

itfel( 
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hrelf in cafes of r~bel1ion, tumult, ' and (edi .. 
·tion, and' rilor~ efpedally againft fuch of 

them as, being under military command, 
!hall commit military offences, fuch as flying 
to the enemy, flrJaking their eJ!figns, and the 
like offences agaiJ!/l the law, CZ!ftom, and diJ-

, C£pline military. This. latter power is muc~l 
the ::amein fubftance with the, power of exer ... 
citing martial law delegated to the governours 
of the provinces of New-York and ~ebeck 
,in the c1aufes I have already mentioned to 

you. But it is expreffeq in mOre words, and 
perhaps may have been' meant to. convey a' 

tnoreextenf1ve degree ofpow,er than is convey
ed by the words of tho(e commiffions, which 
are only; "To execute madiallaw in time of 
invqjion, or other times u:hm by law it may be 
executed," and " To execute1Jzartiallaw in time 
of invqJion, war, or other times when by law it ' 
maybe executed." But, if they were meant to 
convey to 'Lord Baltimore and his repre[en- . ~mb~~ w~: 
tatives fuch more extenfive powers, they were' paired in Ma-

ryland in the 
not long permitted to produce that efiect. year 1650 for 

For in the year 1650, (which was only regulating the 
exercife of 

1 eighteen years after the granting of the char- martial liw. 

tel',) there was an aCt paf1edby the Affembly 
of 



The words of 
the faid aB:. 
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-of Maryland, which .afcertained, ahdrefl:'rained 
within reafonable bounds; the power of the 
,proprietary, both with refpeCt to levying troops 
and making war, and with refpett to the exer
eife of martial law. This aCt is -as follows. 
It is intitled, "An at! Concerm"rig the levying 
of War within tbis Province," and is expreffed 
in thefe words •. 

'Ihis affimbly humbly /!rq)'s that itmay he 
enaCled, And be it eJ2a~1ed by the lord pr,o
prietary, with the advice an4 fljfen.t of the 
upper and lowerbou/e of this prefent ajJembly, 
That, if the lordproprietary, or his heirs,or 
any deputy or depu#es; iieurenant; or other 
ch-ief govern.ottr orgovernours if this prov-inci 
flall, at any time hereafter, make any war 
out of the l-imits, or precinCls,of this 'province 
wz"thout the confent and approbation 0/" the 
general aJjembly of this province jirfl had and 
declared; the freemen of this province jha!' 
be no way obNged, or compdled, againjt their 
confents, to aid, or ajJljl, with the/r perfons 
or tjlate, in the profecutz"on or, mainte.nancl 
oj fitch war; but are" and jhall be, dif 
charged oj all attenJance,or [upply, concern-

mg, 
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ing, or. /nrelat-ion to,. !udJ., war : any law, 

~fage, w;czijlom, -to the contra? ... hereof itl 
anywz'j e l~otwi thflanding. 

-, ] L Alid do'jurther humbly pray that it be ' . 
.. ' .. , -' db' 'd d 'b h' h' That martIal enaCled; , An e zt enaMe 'Y t e aut Ortty -law fhall be 

. .{ ,r; "d' rrh - " I I Jl I.'I exercifed only aJ oreJm,; ,-'- a~ no. m~trtta aw Ja t at any in camps and 

linze /;erea/te'r be exerciftd ivi'thin this pi-o- garrifons. 

vince biit.~rJly in time' qf camp, or garrifi7Z; 
and that WIthin [uch'camp or garrifin. 

_ 111. And be it fitrther maff ed by the 
. (iutborz'ffoforefaid, That all charges arijing 
jro11J d,m to time, by drift-nce qf the province 
"dgainji any invqfton of any enemy, o~ memies, 
'or againft any domeJlickinfitrreC1ions, or re
.bellioriS, againfi the pub lick peace of this pro
vince, or the government eJlablijhed herein, 
'.and under the lord proprietary, and his heirs, 
-lords and proprietaries of thz's provinee,jhall 
,.be 'defrayed by this province by an equal 
~I!ef!ment' upon the perfons and ejfates oj the 
-lnpabitants thereof; any thing in this a8, or 
ina.flyother atl, to the contrary in any wife 
notwithJla'nding. This aCt was afterwards 
confirmed among the perpetual laws of 'the 

province of Maryland, in the year 1676. 

V OL. II. B b b b b By 
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A remark on 
the aforefaid 
:Mt of a1fem
blr· 

By the fecond cIaufe of this ad: of aifernbly, 
you fee, the exercife of marr~l law is con-

, fined to thofe places, for which alol,le it is 
proper, to wit, camps and garrifons ; and 
any power of extending it to other per[ons. 
in the province, which might be pretended 
to be grounded on the general words of the 
above-mentioned claufe of the royal charter, 
is effeCl:ually taken away and aboliilied. 

, Of the power . In the charter of the province, or colony, 
,of exercifing 

maTtiallaw in of ConneCl:icut, which was granted by king' 

~~n~~~~t~f .Charles the 2d in the year 1662, the cl~u[e 
relating to raifing troops, and making war. 
and exercifing martial law, and to the dele
gation of the whole power belonging to a 
captain-general of an army, is in thefe words. 

Tll(~ claufe of ..I fi h fi h . d 
the charter of And rz.ve uO uri er, or us, our etrsan 
ConneCticut jilccejJors, give and grant unto the faid go
relating to this 
Jtlbjed. 'l.Jer/lOur, and company, and their JucceJjors, 

k,v theft prdents, 'Ihat it Jhall and may be 
lawful to and jor the chief commanders, go ... 
'l.Jernours and qjJicers 0/ the [aid company for 
the time being, who foal! be rljident in the' 
parts of Nerz.v-England hereafter mentioned, , 
and others inhabiting there, by their leaw, 

(ld1liittance~ 



admittance, appointment. or direElion, from 
time to'thit;, and at all times hereafter, for 
theirJPedal defence and fafe!y, to ajJemble, 
marjhal, arriJy~ and put in warlike pqflure, 
the inhabitants of thefa;d colony;'-:'and to 
commijjionate, £mpower and authorize fucb 

. perfon, or per/om, as they)hall think jit, to 
Nad and conduE! the [aid inhabitants ;-a12d 

. to encounter, expulfe, repel, and rif'!fl by" 
force of arms, as well by fea as by land; 
and alfo to kill, .flay and deJlroy, by all fitting 
ways, enter prizes and means 'f1Jhatjoe'lJer; all 
a7zd every Juch perfon or perJom as foall, at 
any time heretifter, attempt, or enterprhe, 
the deJlrulflion, invqJion, detriment~ or an
noyance, of the Jaid inhabitants and planta
tion;-and to ufe and exerciJe the law martial 
in J'/{ch'caJes only as occafion foall require ;
aRd to take 011 Jurprize, by all <ways and 
means whatJoever, all and e'VerY Juch perfln 
or perfons, with their flips, armour, am
munition, and other goods, tiS )hall, in 

Juch hojlile manner, in'lJade or attempt thf!' 
defeating of the Jaid plantation, or the hurt 
of the faid company and inhabitants i-and, 
upon jujl catifes, to . invade and dfjlroy the 
1fativc.s or other enemies of the faid CQlony. 

Bbb,bb a And 
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And in the charter of the colony of 1.\hod~ 

. Wand, .which was al[o granted by K. Charles 

the zd in the fame year 1662, theclaufe for 

this purpofe is as follows. "And we, do Jur
ther, fir us, our beirs and jucce/1ors2 give 
and grant. unto the laid gover720ur and com
pany, and their Jzcccejfors,by theft prefents~ 
that it )hall and may be lawjul to and for the 
./aid governour, or, in his abfence, the depu~}'-
governour, and major part of the jaid aJJi.jl
ants jor the time being, at any time, when 
the ]aid general ajJembly. is not jitting, to no
minate, .appoint and c017.flitute ji~ch and fa 
many commanders, governours, and mil#tlry. 
f!ffiters, as to them jhall fiem requijite, jor 
the leading, conduffiJtg, and training up the 
inhabitants oj the laid plantations in pzarti(tl 
aJ/airs, and for the· defence and Jajegu4rd of 
the jaid plantations ; and that itfhall and 
may be lawful to and/or all and every Juch 
commander, governOltr, and military ojficerJ 
(that jhall be fo as ajoreJaid, or by t:he go-
'Z(ernO'ur, or, in his abJence, the deputy-go
'lJernour, and jix of the offyrants, ani mqjof'. 
part of the freemen of the foid company, p1"e
fent at any g~neral{l.ffimblies, nominated, ap"!1 

pointed 



pointed and corif/:itut'ld,) according. to, 'the 
tenor qf1J£Sand, their rejpeciz'-veC011.'JmijJioli's 
and dz'rections, to ajJembk"exer.ciJe in arms,. 
marJhal, array" and put inwarli7u ,poflure, 
the inhabz'lm/ts of the jaz'd '. colony, for their . , 

eJPecial de)ence and Ja/etj;---qnd to teadand 
conduct the faid tOnhabitants ;---and to encoun
ter, repulJe,and refYl by Jor.ceo! ,a;ms, as 
well by fla as by land, and £lifo to kill,jlay 
and dijlroy, by all fittiilg ways,. enterprizes 
and means 1.vhatflever,. all and every Juqb 
per-Jon orperJom" as flpll, at any time here
after, aitempt, or enterprize, the drftruction, 
im}ajion, detriment, or amzoyaJ1Ce, of the [aid 
inhabitants or plantations ;'-'--and to ufe and 
ep{ercije the law martial, in [uch cafes only as 
o~~qflen Jhall necejJarilyrequire ;---o.and to 

- take and /urprize, by all ways and means 
what/oever, all and every /uch per/on and 
Pfrfons~with their flip or jhips~ armour, 
a.mmuni!£on, .or other goods, ,as fha/I in 
koflile manne~ invade, 'or attempt the de:.. 
dejeat£ng ,of, the Jaid plantation, or the hurt 
'!f the laid company and inhab£tants ;---and, 
upon jzifl capies, to invade and dqlroy the 
natives, Indians, or othere.nemies of the laid. 
colony. 

In 
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1n both thefe daufes the law martial is 

fpoken of as a law to be exercifed by the com~ 
manders of the militia of the faid provinces, 
or the bodies of men affembled in military array 
for the defence of the faid provinces, for the 
good government of thore bodies while under 
fuch military command, and [eems to have 
no l"elation to the other inhabitants of thefaid 
provinges who are permitted to continue at 
their own refpeCtive habitations. And in the 
firfr of thefe' daufes the power of authorizing 
the faidcommanders to lead and conduct the 
faid bodies of armed inhabitants, and to exer

cife martial law for the government of them) 
is given to the chiif' commanders, governours, 
and oJIicers of the faid company fir th~ titne
being, that is, as I fuppofe, (for it is not a very 
dear expreffion,) to the guvernour of the 00-

lony~ the deputy-governour, and the ,twelve 
affifrants, who are m~ntioned in the former, 
part of the charter, and are direCted to be 
chofen by the affembly every year. Thefe 
affifrants to the governoup in the colony of 
ConneCticut ~:mfwer pretty much to the coun. 
ciis :of the provinces that are governed by the 
king's cOlllmiffions: only, irtftead of being 

appoint~ 
• 



appOinted.by the Crown, they', tbgethet with 
the. governour himfelf and the' deputy"'go ... 
vernour, . are in that colony. chofen. annually 
by the affemblyof the. people. The power, 

· therefore, of aifembling the militia in the 
: colony of ConneCticut, and of appointing 
officers to command it and to ,exercife martial 

·lawover it, is granted by' the charter of that 
. colony to that body of men whichanfwers 

to the governour and council, in a royal go .. 
· vernmeht. In the fecondof the foregoing 
c1aufes, which is taken from the charter of 
Rhode~Ii1and, the power of authorizing the 
[aid commanders to lead and conduct the 
faid bodies of armed inhabitants, and to exer .. 
cife martial law .for the government of them, 

· is given to the govern our, council, and aifem,., 
bly, when the affembly is fitting, and, whe1\ 
the affenibly is not fitting,. to. the governo~~ 

,a·Dd. the major part of. the ten affiftantsof' the 
governour,'whoar~ mentioned in the former 

.. part of thecharter,and are, 'together with 
"the,.governour him(eit and the' deputy':'go
" vernour, dire¢ted to b .. e chofeneveryyear by 
· the affembly; which g6vel'nour and amaant-s 

',allfwer to· the governout and' counCil ina 
.roya'! government. ' 

In 

.J" 
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Of the char~ (i In the charter 9f: Penfylvania there 'is .~p 
ter of Pen[yl. 
vania. m,~ntiop._ of the, power of exerciG'ng martial 

.law. Yet -perhap.s ,it may b~ CQn~d~red_as 
granted to William Penn, and his repre[~n

tativ~s, ,by 'in,p!ic~tion) as an apP<1ndage, Dr 
-n~ce«ary ,attenqant, of th~~powerbf l~vying 
forces, and. making war againfrthe enemies 

.:9f :penfylvania,.apd ,e~ercififlg .. ,alt;Jhe autho
.rity that: helongs to the oflice ofa. captain

g,enerakof an' 9-rIlly ; . whir;:h power is granted 
The c1au[e of ,bimjri the words following. "And, :bec{fu[e 
the [aid char~ 
ter whiclJ. re- in fo remote a countly,' andjituate:1)e.arjo many 
~~~er t~f \~~ .barbarous nations,: the incurji9J1S as well qf the 
vying for~es. fovages the17lJe1ws as 0/ other enemies, pirates, 
and makmg ..-' . 
war. Jftnq robbers, may probably be'feared: 'I'bere-

flreJWE H;AVe GIVEN, AND, lor Us, 
.pur heirs and juccejfOrs,- DO GIVE,.:jJnwer, by 
~hifep1fefents,unto thefaid Wilh~amPer.m" his 
.peirsandqfJigns, by them/elves or their.captaiirs, 
~!1r other. the£r qfJicers, to levy, mZ¢~r)-!tlJlafrai1t; 
"ll ,/orts of men, if what condition joever, ',or 
j'lfpereflf'ver born, in the faid province of Pen
Jjlpaniafor the time being ;--.. andto .make war, 
;arzd purfue tbe enemies and robbers ajorifaidJ as 
/wellby fea as by land, yea ev.en withDut the 
.lil11its,of the faidpro'l)i~ce; and, by God's a./Jifi-' 

anc/,' 
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/ anee, to vanquijh and take them; and, bez'ng 
taken, to put them to death by the law qf war, 
or to Jave them, at thez'r pleaJure ;---and to do 
all and every other thing whz'ch unto the charge 
find office if a captain-generalot an army be ... 
longeth or hath acatflomed to belong: as fully 
andjree/y as any captain-g~neral of rtJ2 army 
htlfh ever had the fame ," . 

. In the charter granted by king\iViIliam 

and queen Mary in the year 1692 to the pro~ 

vince of the Maffachufets Bay, (which is 
fuppofed to have been drawn up by the fa
mous Lord Somers, and is confidered as the 
moft jU9,icious and beft-planned of "all the 

American' charters,) the claufe concerning 

the power of affembling the militia/of the 
province and exercifing" martial Jaw is ex.,. 

preffed in the words following, And we do, 
by thife prifents, for us, our heirs and fllceef-
jors, grant, e)labliJh, and ordaz'n, 'rhat the go
!vernour of our faid provz'nce or terrz'tol),) fir 
tHe time bez'ng, jhall have full power, by him-
Jeff, or by any chiif ,commander, or other qfjicer 
or officers, to be appot"nted b)1 hz'm, from tz'me to 
time, to train, il?Jh:uCl, exerci[e, and govern 

VOL. II. C c (; cc th~ 
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the miHtia there ;---and for the Jpect'al definCi
and faftty qf our Jaid province or territory, to 
ojfemble in martial array, and put in warlika 
poflure, the inhabitants. if our faid province or. 
territory;-and to lead and condufi. them, and 
with them to encounter, expu!Je, repel, re/!/l, and 
p1:lrfue by force if (lrms, as well by fea· as by 
land, within or without the limits if our faid 
province or territory; and alfo, to kill,jlay, de- -
fooy, and conquer, by all fitting ways, enter-
prizes, and means whatflev.er; all and every. 
fitch peifon and perfons as )hall, at any tinzc 
hereafter, attempt or enterprize the dejlruffion, 
invaJion, detriment, or annoyance if our .[aid 
province or territory ;---aizd to 11fe and exercife 
the law. martt'al in time of aBual war, invqJion, 
or rebellion, as occaJion )hal! nec~lJarily re
quire ;---and aljo, from time to time, to eree!: 
jorts; and to fortify any place or places within. 
our .raid province or territory, and the fame to 
furnijh with all necd/ary ammunition, pro"Jijion, 
and flores if war, for offince or defmce; and, 
to comniit, from time to time, the. czfflody and, 
g()vernmerlt if therame, to Juch perjon or per-' 
jons as to bim jhall Jeem meet ;~--and the faid! 
forts alzd fortifications to demplifo at his plea,. 

Jure' J, 
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fore ;-anClto take and [urprize, by all ways 

anchneans wbat[oever, all and every foch pet-

jOn or peifom, with tbez"r jhips, arms, ammu

nition, and other goods, as jhall i('l a hqfli/e 

mannerilZvade, or attempt the invading, con

quering, or annoying if our laid province or 
territory. Provided always, andwe do, by 
theft prifents, for us, our heirs and jitcceJfors, 

grant, eJlablijh, and ordain, That the faid go
vernour }hall not, at any time hereafter, by 

virtue-if any power hereby granted, .. or hereafter' 

to be granted to him, tran/port any if the inha

bitants qf our [aid province or Jerritory, or 

ob/ig!! thcl1i to march, out of the limits if the 

.fame, without thez'r free and vo/untaty conftnt, 

or the c01Yent if the greata71d general cQurt or 
:qjJembly of our faid province (Jr territory; nor 

grant 'comln~jjions for exercijing the /aw martz:al . 

upon any the hzhabitants if our faid province 

'Or territory, without the advice and confint of 
the council, . or a!1fflants of thefam~. 

In ,this clau[e of the charter of the Malfa
chufetsBay, (which [eems to have been drawn 
with mote care and attention than the corre
(ponding cIau[es of the other charters be-fore-

e c ~ c c mentioned,) 

, ~. j 
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mentioned,) the governour is authorized to 
u[e and exercife martial law only ill time of 
aCtual war"invafion, or rebellion, and even 
then not without the advice and confent of 
the council of the province. 

I am therefore inclined to think that the 
law upon this fubjea in the Britilh colonies 
in America is as follows. The king has de
legated to the feveral govern ours of thore 
provinces, either by his charters or his 'com
miffions, the power (which is inherent in the 
Crown according-to the ftatute of the 13th of 
king Charles the zd above-mentio~ed,) of 
affembling the inhabitants of them in warlike 
array, and training, marching, and command
ing them for the defence of the province in 
time of aCtual war, invafion, or rebellion, 
and alfo, as a necefTary attendant of the faid 
power, the power of exercifing martial law 
for the government of the inhabitants, or mi
litia, [0 embodied. And, to prevent the 
abufe of this latter power under falfe preten
ces of imminent danger of invafion to the 
province, creating a neceffity of calling out 
the militia, and eftabli!hing martial law for 

the 
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the government ,qf them,. the king has re~ 
ftrained the govern ours of the' provinces of 
Connecticut, Rhode-mand, and Ma:ifachu
fets Bay, in the above-mentioned claufes in 
their charters, from exerciIing martial law in 
the faid provinces without the advice and 
confent Df the affillants, o.r councils, Df the 
fame: and he has refirained his governours 
Df GeDrgia' in like manner by the 90th in
firuCtion above-mentioned· under his fignet 
and fign-manual. And I prefume, bute-an
not venture to. aifert, that he has reihained 
~he governours Df the Dther royal govern
ments in America by like infiruCtions from 
exercifing martial law in their re[pettive pro-

,vinces without the con[ent of their refpeCtive 
councils. 

It follows therefore that, in thofe provinces 
of America in which no provifiol1 has been 
made" concerning it by aCts Df their Dwn 
aifemblies, the law martial may be legally 
exercifed by the feveral governours, with the 

, confent of the councils of the faid provinces, 
in confequence Df the power delegated to 

them by the Crown for that pUfpofe by their 

commiflions 
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commiffions or the charters of their refpective. 
provinces. But i~ can only be fo exercifed in 
tho[e cafes in which it is in its own nature 
legal, or in which the king hirn(elf may- le~ 
gaIly, <or might legally after the pailing of 
the Petition of Right in the 3d year of king 
Charles the dl,) exercife it in "England, or 
might) if he were pre[ent in perf on in any 
province of America, exercife it in fuch pro

vince, that is, (as appears by the Petition of 
Right,) in the cafe of an actual invafion, or 
rebelliol1, in the province, when (according 
to Serjeant Aihley's exprefiion) recour[e can"'" 
not be had to the king's courts of jufiice; 

F R ENe H IVI AN; 

This refiriCtion of the exercife of martiai 
law in thefe provinces by. the authority of 
only the govern our ahd council, without the 
aifembly, to' times of aClual invafion ot re
bellion, wheh recour[e cannot be had to the 
king's cburts of jufiice, [eems to be dfential 
to the prefervation of publick liberty; finee, 
without it the governour and council of a 
province, in a royal government, where they 
were appointed by the Crown, might, under 

" a pr\'!tended 
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'i1 pretended fear of an invafion'or rebel1ion~' 
caife an army in time of peace, and bring it 
under compleat fubjeCtion to their will by the 

exercife of martial law, and afterwards make 

ufe of it to enflave all the other inhabitants of' 

the province to their own arbitraryg?vern
ment, or that of the .crown, of which they 
are the reprefentatives. N everthelefs l' con- Yet in fome 

cafes it may 
ceive that there may be Tome circumftances, . be of advan~ 

befides thofe of an aCtual invafion, or rebel- ~~~~etOt~ ;:i~~ 
lion, in a province, in which it would be and exerei(e a 

bod y of troops 
highly beneficial to it that the governour before the 

. province is 
ihould aiTemble a part of the inhabitants, and aCtually in,;: 

train them to the ufe of arms, for fame {hart vaded. 

{pace of time, (as, for infiance, a month or 
two,) fo as to render them fit for aCtual fer-

\ 

vice .againfi an enemy. Such~ for infl:ance, 

would be an apparent ,danger of an invafion 

from a foreign enemy, that was likely to take 

place very foon. In fuch a cafe the moa 

zealous lover of liberty murt acknowledge 

that the people of the province ought in pru
dence to prepare for their defence, and for 

that pUl"pofe to raife amongi1: themfelves, and 

.train to the ufe of arms, a temporary body of 

f0r~es. And, perhaps, 'upon fuch an occafion 
.' ~~ 
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it might be convenientt tho\Jgh not abfolutely 
neceffary, to e1tablifh [orne .articles of war, 
or law martial, for the government of the 
[aid forces, while [0 embodied. On thefe 

occafions therefore I fhould think it would 
be right for the fu111egifiature of the .province, 
the governour, council, and affembly, to pafs 
an act for this purpofe, that, is, to enable the 
govern our to raife and arm a part of the in
habitants; and caufe them to be trained and 
ex~rcifed in the ufe of their arms, and en
camped, or marched to fuch places as he 
fhould think .proper, in order to be ready and 
able to repel the apprehended invafion; and 
to keep them. in this armed condition during 
il certain, limited time for the defence and 
fafety of the province; and during the fame 
time to exercife martial law for the better 
~overnment of them. But I lhould' think. 
that the martial law, or §,rticles of war, which 
the governour would in fuch cafe be per
mitted to exercife, ought not to be left to his 
fole choice and appointment, but lhould b~ 
chafen and efl:abliilled by the aCt of aiTembly 
that enabled the gavernour to exercife them. 
Some fuch acts of affembly as this [eem necef-r 
fary to the fafety of there provinces. 

ENG~ 
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ENGLISHMAN. 

I think they would indeed be very uCeful. 
. And I obferve that fomething of this kind ~~;i~~w;:r~f 
has b'een done in the iiland of Jamaica. For ces, andexer-

~ ciling martial 
there I have found,. upon looking into the law,inJamai

ca, . has been 
collection of their laws, that this af±air of regulated by 

martial law has been fettled by an aCt Qf the an act of the ' 
governour, 

whole legiflature of the iiland, to wit, the council, and 
a{fembly, of 

governour, council, and afiembly; and this that ii1and, 

fo long ago as the year 168 I, iW hich was the paKed in thQ 
~ year 1681. 

fidl: year of their having an aifembly in that 
Wand. 'The act I mean is Number 24 in 
the ColleCtion of the Laws of Jamaica pub-
lifhed at London in the year 1737, page 29, 
and is intitled "An aft for fettling the militia." 
In this act there is a daufe for eftabliiliing 
articles of war, or martial law, for the better 
government of the officers and foldiers of the 

faiQ militiaduring the tif~e they are in arms,. 
whJch is in thefe words; "And 1:t isfurther 
ena,Cled and ordained by the authority afore
fait! [that is, by the authority of the govern
our, 'council, anq aifembly of the p~ovince,] 
fj'pat, during the time th~ [aid ojicers and 

V Qt. llt Dd_ d d d foldiers. 

The claufe of 
the faid act 
which relates 
to martial law .. 



The cl~ufe of 
. tl\e {aid act 
which deter
mints the ~c
cations on 
which martial 
iaw fhall be 
~ftablilhed . 
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J~ldiers are tOn arms, they flall obferve anti 
keep all and every of the laws and articles oj" 
war, and give all due obedience to their fu

ieriour ,q/Jicers: which laws and articlesike 
commander in' chiif, czvith the advice of a 
general council if 'll)ar, is to make and e.fla-. 
b'ijh; and the commanders of tbe feveral re., 
giments to give out copies of the ja-id articles 
unto their rejpeeHve ojficers, that the fame 
may bepubNckly read once every fix months 
unto the /oldiers, while they are in ctrms" 
that all perfonsmay the better kJZr;w and ob
ferve their dutt"es.'l This 1s the II th clauf~ 

'of th~ faid aB:o And in the 16th clau(e of it 
a power is given to the govern our to call ~, 

_~Quncil of war upon the appearance of a'oy 
publick danger, or invahon, and, with their
advice and conient, to cau[e the articles of war" 

or law-martial, to be proclaimed, and the mi
litia of the ifland to be colleCted together and 
governed according to the [aid articles, fOIl 

the defence of the Jaid ifland. This chlUie 

is expre1I-ed in thefe words; t~ And be -it fur,
ther eJZa[Jed by the authort"ty ciforifaid" 'fhat, 
upon e'Very apprehenflon and appearance if 
publick da'(lger Or in'Uojion, tbe co.mmander in 

fhiej 



r 755 ] 
cb£ef do forthwith cdll a council of war,· and, 
'with their advice and conftnt, caufe and com

mand tbe articles:oJ war· to be proclaimed at 
'.' Port-Royal and Saint Jaio cde La Vega; 
from which Jaid pubHcatlon the martial law 
'is to be in force~-'-' 'Ihat thm it foal! and Gr~a:t po\vets 

. . . whIch may 
may be lawful for the faid commander in chief t?en be exer-

• . CIfed by the 
to command ,the perfonso/ any if hzs lllaJe- commander 

fly's liege people, as alfo :thdt negroes, horfes, in chief. 

and cattle, for all/uch Jetvices as may be for 
the publick defence; and to pull down hozljes, 
cut down timber, command flips and boats; 
an'd generally to aff and to do, with full power 

and authority,all Juch things as he and the 
Jaid coundl if war flall think necelfary and 
~xpedient for his Majefly' s fervice and the de
fence of the ijland." Here we fee that both 
the power of detetmining upon what occauons 
t:tiartiallaw, or articles of w~r, !hall take place 
in the Uland of Jamaica, and the power, of 
framing the articl¢s of war which are atthofe 
times to be obferved, are vefted in the go..; . 
vernour and the council of war to be called 
by him, by an aCt of the whole legiflature of 

I • ' " 

the Wand, tb wit, the governour, council, 
. . 

and affembly: which is a method of fettling 
Ddddd 2 this 



Twogoodef. 
feas, which 
rcfult from 
the aforefaid 
aa. 

Yet, perhaps, 
'it would have 
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this affair that mu-ft, as I conceive, be at
tended with two very good effects. In the 
firft place, it precludes all pollibility of doubt 
concerning the legality of the eftabliiliment 
of martiall.aw in that ifiand; when it is eRa
bliihed according to the directions of this aB:. 
And in the fecond place, it enables the go-_ 
vern our to make . timely provifion for the 
qefence of the ifiand, by raifing the ,militia, 
and t~aining them to the ufe of arms, £Orne 
reafonable time before an invafion, or rebel
lion, has actually taken place in the illa~d, 
which are the only occafions upon which, by 
the mere common law, as declared in the 
Petition of Right, it would be allowable to 
exercife martial law. 

Thde are confiderable advantages refulting 
been frill bet- from the foregoing act. Neverthelefs I iliould 
ter for the in- - b . I' d h' k h' d' h b 
habitant3 of e InC Ine to t 10 t at lt woul ave een 
thej~and ,:f frill better for the inhabitants of the ifiand of JamaIca, If . - . __ 
both ~hepow- Jamaica, if their alfembly had taken the. 
er of deter-
mining the courfe you recommend, and, inftead <;>f en-
t~~;erfo~c~~: abling the governour; (with the conCent of a 
fe~,b~ing the council of war to be by him called for the 
mIlitia, and 
that of efta- purpo[e,) to determine when the militia. 
b liihin g arti. . d 
des of w'ar for {houl 
the gO\'ernrnent of it when alfembled had been referved by the general 
aflembly to themfelves. - , 
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iliould be taUedout, andmartial1awefia .. 
bUllied, and al[o to frame and confritute the 
martial1aw, or articles of war, which were 
at thofe t.imes t{) be obferved, 'had re[erved 
both there powers to itfelf; fo that the militia 
could never be called out; nor martial law be 

; 

exercifed" (except in times of aaqal invafion 
or rebellion,) without a previous act of the 
whole legiflature of the iOand; th~ governour, 
council, and a{femhly, ,directing that it ihould 
be [0 called out, andJimiting the time during 

_ whic;:h. itihould continue in arms, and ap
pointing ~he very articles of war by which it 
ihoald be governed, during [u\:h. time. And 
the like acts of affembly ought, in my opi~ 
nion, to be pailed on the like ocCanons in aU 
the other provinces of America. 

, As to tiri,1es of aB:ual invafion and rebellion, 
they fe,e~n to be cafes that hardly admit of the 
meeting of the aifembly of a province to join 
with the ,governpur and council in parting 
fu,ch aClsas "we have been. fpeaking of, for 
the n~cettary defence of the province. In 
there cafes therefore it may be reafonable that 
the power of aifembling the militia of the 

provInce 

An except-iun 
of times of 
adual inva
fion or rebe1~ 
lion. 



ptovince in arms, and efiabliihing martial law 
for the government of them, (great and for .. 

midable as it is,)!h6uld be e>l:ercifed by the 

governour with the cqnlent df the council of 

the province only, agreeably to the dire4ions 

of the charter ot the Maffachufets Bay, and 

to the above-mentioned 90th inftrudion to 

the governour of Georgia. But thefe cafes 

can hardly ever happen: becaufe it is almoO: 

impoffible that a province fhould be invaded 

by a foreign enemy, without either fome pre

vious notice to the inhabitants that fuch an 

invafionwas meditated againft them, or their 

having reafon to think lhat it was likely to 

be undertaken againft them; in either of 

which cafes it would be eafy for the govern

our to convene the affembly of the province, 
and, with their concurrence, to pafs fuch ne

ceffary aCts as we have jufi now mentioned~ 
for railing and arming the militia of the pro-

vin<;:e during a certain limited time, and efta .. 

hli£hing [Orne proper articles of war, or mar .. 

tial law, for the good government of them 
during the [aid time. 

I have 
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I.haveonlyone obfervation'more to make 
tlpon tris' [ubjeCt; which is, tpat ;-'-fince 
plartial law relates only to the government 
of an army, or militia, and not to the people 
at large ;--,..ind it can be lawfully dbbliihed, 
by the king's fingle authority, only in times 
~f actual invafion and rebellion, when re
:courfe cannot be had to theking',s courts of 
jufrice,' .and not in times of common war, 
when there i~ po [lJch invafion or r~bellion, 
nor even in cafes of imminent danger of an 
invafion or rebellion ;-1 fay, that, fince 
the ufeaf martial law, by the king's fingle 
authori'ty, is legally [ubjeCt to thefe refiric
tions; and yet does not [eem to be generally 
underftood to be [ubjeCt to them, at leafi, 
not in this province; it would be highly 
expedient, and tend greatly to the removal 
of jealoufies and fufpicions from the minds of 
the iriha~itants of his Majeftyis provinces in~ 
America, if thefe reihiCtion? w~re diftinCtly 
expretfed in the' commiHions of the govern-' 
ours of thofe provinces, [0 as to leave n()' 
po'ffibility of doubt upon the [ubjeCt. This 
might be done by new-modelling the daufe 
pi the governour!s commifIion whereby the 

It ,would be 
highly expe
dient to ex
prefs diftinB: .. 
ly in the 
king's com
millions to his 
governol,lrs of , 
provinces, the 
legal rellric
tions upon the 
exercife .of 
martial law J 
which have 
been above 
expl~in~d. 

!?owef, . 
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power of levying forces and eftabliiliing mar~ 
tial law is delegated to him) in fome [uen 
manner as the following. 

A propofed " And we 40 hereby give and grant unto 
lflewdraught , 
of the clau{e you" th.e [aid A. B. full power and authority, 
in the {aid r If b 'd 
commiffions by youc1e or"" y your captains atl" com-
which relates manders by you to be authorized, in all times 
to the levying 
of forces and if aClua! z'nvqjion of our Jaid province, or of 
eftablithment 
of martial- rebellion within the fame, 'l£)ith th~ advice and 
law. • conjent of our (oUlici! of the laid province fidt 

" had and obtaimd thereunto, and at all other 
times with the advice and conJe7zt. of both the: 
cound! of our laid province and the general 
aj{embly of the reprifentatives of thefreeholders, 
of the fame fip- had and obtained thereunto, 
full power and authority" to levy, arm, mufier, 
command, and employ, an fuch per[ons, re
nding within our faid province, as eith~r are: 
hOUlkd by the law$. of our laid province tqJerve 
uJ!:der fu~h commani,upon the [aid Qccafions, or 
~re qualifie4by the,jaid Jaws, and a/fo willing" 
toferve under the Jame ;--and, as occafion 
{ball [erve, them to march, embarJe, or 
tra~[port, from one plac~ to another within, 
(jUT fa?'J pra'Vinc(!~ for the re,ufi:ing and with .. 

!landing 



fiandirigofall enemies, piratell;and rebels, " 
both at land and rea ;"':"""-and; with the adviu' 
al!d conftnt of our council of the foid province 
and the generql q/fe11lbly of the fame jirfl' had 
and obtained thereunto, but not ofherwije, to 
tranfport fuch forces to any of our plantcttions., 
or provinces, in America, if neceffity thall 
req uire, for the defence of the fame againft 
the invafion3 or attempts, of any of our ene
mics;-and fuch enemies, pirates, and re
bels, if there {hould be occafion, to purfue 
and profecute in, or out 'of2 the limits of our 
j~lid province, and, (if it (hall fo pleafe God,) 
them to vanquiili, apprehend, and take i 
and, being taken, according to law to put t~ 
death" or keep and pre!erve alive" at your 

. difcretion ; --and, for*' the-better governmen~ 
of the faid forces during the. time they jhall 
continue ill armJ, to efiablifh and execute fuch 
law-martial,. or articles of war, over the fain~ 
as jhall have been appahzted by the laws of our 
foid,province, (made by our gavernours,coun
ctls, and ttjftmblies of the jame,) to be z:{etf 
and executed onfoch occaJians; or, In default· 

VOL. II. . E e e e e qj' 
• N.B. The words printed in Italicks in this prop()fed 

draught of a new clau[e on this fubjeCl: are the new ones. 
which are not to be found' in the clallfes relating to it in any 
of the commiffions of governours of provinces which I ha.y~ 
,qa.ppened wJee. 
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if Juch appointment, as jhal! ~e appoz'nted, or 
'!ftablifhed, by ),ourfelf with ,the advice and 
corifent of our coundlof the Jaid pr:ovince ;---.. 
and to do and execute all and every other 
thing and things, which to the office of our 
captain-general and govern our in chie( or 
our faid province doth, or of right ought ~o! 
belong." 

Such an amendment of the dauCe in the 
governour's commiflion which delegates to 

him the authority of q. captain-genera,l of an 
army, an~ authoriz.es him to eil:ablit11 martial 
law in th~ provinc"e of which he is made 

. governour, would, as I imagine, be very 
flgreeable arid fatisfaClory to his IvIajefl:y's 
fubjeCls in aU the royal ~9vernmepts III 

.t\m,eric;q. 

FRENCHMAN. 
I am fure it would be fo. to the inhabitants 

of this province; who have all been greatJy 
furprized and alarmed at the late proclama
tion of the govern our on the 9thof laft *: monthJ 

for the eftabliihment of martial law; which 

flloft people here (as far as I can obferve) 
{eem to confider as a total fuppreffion, or 
~(penfion, of all the Jaws of the province~ 

. both· 
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bc>th French and' Engliih, and. a [ubf1:itlltion 
of the.laws of natural equity and temporary 
fiate-po~icy', (to be adrIlinifiered according to 
the difcretion df the governour and the per
fans he iball delegate fOf. tnat purpofe,) ih 
their ftead; in iliort, as a terhporaty exchange 
of the Jaws and government if England fOf 
the la'J£}s and government if Mor~cc(j, adling 
from the ftippofeddangerof an invafion of 
tHe province by the rebels in the neighbour- ' 
ing Englilh provinces.: But I am glad to find 
that,accordirig to the true meaning and ex,
tent of rnartiallaw, as all-owed by the law' 

(of England, 'our condition isnpt quite fo bad 
as We have fuppofedit: and I am much ob
'liged to you for the ~r9uble you have taken to 
gratify my curiofity'on this fubject. ' 1 have 

now nothing further to afk concerning it. 

ENGLISHMAN.' 

r am glad to find that what I have [aid 
\1pon this [ubjeCt has given you fatisfaClion. 
FOf,lf y()u had a£ked me any thing further 
about it, 1 protefl: I lhould not have known 
'what to anfwer you. For our law-books in 
~eneral afford us but' little light concerning it, 

E e e e e Z even 
~ore efpecially with refpe~ to the colonies in Americ~ 

The :Englilh 
law-books 
treat very fpa
ringly of mar· 
tial law; an':i 



This leaves a 
confiderable 
degree of un
certainty Qn 
this [ubjer$t. 
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even with refpeCt fo EnglandJtfelt; and they; 
feern to be abfolutely filent upon jrwith re. 
fpeCt to tile t:olonies in America. For I do 
'not remember a fingle pafl;age in any of them 
that ment~ons the king's power of eftablilh
ing martial law in thefe colonies, or of dele
gating tp his governours, or governours and 
cQl,mcils, the power of fo doing. I have there
fore been forced to have re~ourfe to arguments 
of analogy, derived from his power of efta
bljfuipg it in England, in order to difcover 
and determine how far he has a: power to 
eftabliih i(in America; and to the charters of 
fome· of t~ colonies and the commiffions to 
the g.qvernours o~ others, to determ~ne how 
far he, .of Qis predeceffors, have thoughtfittp 
deleg.ate the laid power to the goveroours, or 
to the govern ours and COll neils, or (as in the 
cafe of Rhode-Ifland, while the aifembly is 
fitting,) to the governuurs, councils,. and af. 
femblies, of the [aid colonies. There is, how
ever, after all that has been [aid, a di(agree
able kind of obkurity and uncertainty friU 
remaining upon this fubject, which I conf~fs 
my[elf unable to remove. Nor do I thin~it 

a m~tter intirely witl:lOut doubt. tha,t the ~ing 
can 
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GjlIl in any cafe whatfoever, even in that of tt do~ tl~ 
{eetn to be 

an Jnva:fion, or a rebellion, either efiablilh quite certain 

martial law by his fing.le authorit.y in Eng.- that the kili~ may, by hil 
land, or delegate a power of doing fo to his fingle autho

rity, eftabli 11. 
governour" or governours and cQuncils, in martial law .. 

or articles ot 
the Ameiican:colonies; feeing that the pro- war, in any 

hibition o·f (he itluing commiffions to exerdfe cafes whatff}. 
€vec, even hi 

martial law in the famous Petition of Right thufe{}{ atl'Wli 
in vauoo ,u,,J. 

above-mentioned is expreffed in thefe very rJ!belliaa. 

general words, which contain no exception 
whatfoever j "And that hfreaftep nf) com· 
miJjions of like nature may ijfue forth f.tJ any 
perfon) or peifons, whatfle'lJer t() be executed at, 
ajOreJaz'd; lejl, by colo~r of them,. any if your 
Maji)ly'S: Jubjetls be deflroyc~ or put to death, 
.contrary to the laws. and ftanthifls if the 
land."--But now, I hope, we may have End of <tl!ofl\ 

refte':1iotls I!lta 
done with this fubjeCt i and may even, if rnaniallaw_· 

you have nothing further to propofe, put an 

end tQ ~~~~., cOI,1v~r[a.tion on the ftate. of there 
Am,erkan 'Qlonies. For, I think, we have 

,goM pr~tty fully thrQ:JJgb, all tbe pafticl!1lars 
. we pr<i>poJe4 tQ qifc.ujs, togeth~r, which were 
the grOlJ,tlPS Q.:n.a re:tfOIls, of th.e: two.laJl m.ea .. 
fUles ~hjGh I h~4 m.eo.tio.ned as expedient to 
~ ~ke;11. by Gr~<\t-BJitajn iI}' Q(d,er to.a per-

manent 
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manent reconciliation with thefe colonies; 
t~ wit, I it, the relieving them from the ap''' 
pl~epenfions of having bi£h6ps impofed upon 
them, and the Church of England eO:abJilh
ed arhongft them, by the authority of the 
Britilh government, without the concurrence 

of ,their own aifemblies j and, 2dly? the 
amendment of the conftitution of the legilla
tive counci,ls in the feveralroyal governmen~ 
in America, by increafing the number of their 
members from 12 to at leaO: 24, and en ... 
abJing them 'to hold their [aid· offices of 
coun[ellors, (when once appointed to them 
by the Crown,) during their lives·and good 

behaviour., I.jo not recolletl: that w.e had 
propofed to enter up.on any other fubJeCt of 
difcour[e. 

FRENCHMAN. 

It is very true. You have acquitted your .. 
felf of your promife to me by explaining the 
grounds and reafons of thofe two lail: mea
fures for reconciling Great-Britain and Ame
rica. But I have frill one more quefrion to 
trouble you with, relatinO' to thefe American I:> , 

colonies, which I hope you will nof decline 

!, 



to anfwer. It has arifen in my mind in the A difficulty 
, concerning 
cOllrfe'ofthis converfation, and in confequence' t~e king's 

o~what I have heard you fay concerning the -~~~~t :e~:: 
delegation of the I kings authority to his go- gifla.tive au-

thority to the 
vern ours of provinces, by his commiffions governours, 

d 1 r. 1 Y 1 h councils, and un er toe great lea. ou a low, t at the - affemblies of 

, kin'g may delegate' to the governour council the A.merican 
,. 'colomes. 

and aifembly of an American colony a power 
to make laws for the peace, welfare, and good 
government of it; and you obferve that he does 
in faCl delegate fuch a power to them in 
every governour's cornmiffion that paiTes'the 
great feal. And yet you feern to think he 
cannot legqlly exercife fuch a power himfelf, 
por delegate it to the govern our only, or to 
the gevernopr and council only, without the 
affembly, Now it feerns to me that, if th~ 
~ing, of Great-BritaiQ. is not poifelfed of the 
fuJi power of ,making 'laws for the govern
ment of the American colonies, he ought not 
to be able to delegate fuch a power to any 
body, m bqdies, of men, in the [aid colonies, 
what[oeve~, and confequently that his dele
gation of fuch a power to the governour, 
council, and aifembly of a province ought to 
h~ confidel'ed as illegal and void; and, on the 

other 



other hand, if he is potfeffed of fuch a power, 
it fhould feem that he ·ought to be able to 
delegate it to whomfoever he thinks fit, and 
confequently to the govetnour and council 
without an affembly, or even to the governomo 
alone. The contrary fyftem; which you feem 
to have laid down, appears to me a kind of . 
inconfill:ency, or political paradox, which I 
beg you would explain. 

·4. folution of . 
~;"e raid diffi
lflll~y. 

ENGLISHMAN. 

The folution of this difficulty depends on 
th.at part of the king's prerogative by which 
he is impowered to erett and conll:itufe poli
tical bodies, Of corporations. Thefe corpora
tions are little communities, or affemblies of 
perfons, united togethef fo~ the purpofe of 
trade, or fome ether lawful purpofe, and fub
ordinate to the great community of the king
dom, and fubjeclto aU the laws of that great 
community, both thofe which are already in 
being af the time ot the creation of· the cor
poration, and thofe which are afteqvards to 
be enacted. N ow, by the conftitution of th~ 
Englifh government, the king has the pbwer 
of creatirig,of incorporating, fuch fubordinate 
. \ 

communities. 



comItiumtles. And, as {orne ,peculiatregu
lations; forpewhat diffcre~t £1'001 .the general 
Jaws of the kingdom, but not confidned as' 
repugnant to them, may become"neceka~y to 
'the 'welfare of [uch leG~1' communities, the 

king has the poWer of authorizing [u'111 com
munities to make {uch laws fo~ their own 
welfare ?nd good government ;---I nre the 
expreGlonof autbotizi71JJ tbenz to make fitch 
laws rather than the exprei110n of delegating 
to them the power if 77taking fach laws, be
ca~fe,' 1. think, it better e~prefres ·the nature 
and itlte;t of the king's aCts on thore occa
fi;ns; For, as th~ king never had in .hirnfelf 
alone the power ofmakiJlg {ulZh la ws.for [uch 

co,~ln~unities, he, c~i1not with propriety be 
{aid tQ delegate fuch a, power to them. But 

. I .i, f 

the validity of the laws that are [0 made ,by 
fu~hinferiour communities (\vhich are u~ually 

ca)l~d bJ-l,;nvs) r~[uI.~s principally from their 

being made by thofe c9tnmunitie~ themfelves, 
or with their own conient, or that of the 
~~m~~n' counei,1 chofen by tbemfelv~s. And 
by the help of this conGderation the whole 
doCtrine cO!K~rni~g the legii1ative authority 
of the k~~gdom at ];;lrge and the 1egiflatjve 

VOL. 1I., F f 1 f f authority 

Of the legif~ 
Iative powers 
of fubordinate 
communities, 
or <;orpora
tions. 

The true 
ground of the 
validity of the 
laws made by 
fueh corpora
tions. 
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authority of thefe inferiour communities" and 

the ihare the king has in both thefe authori~ 
ties, may be made confifi:ent, and will fiand 

as follows. The king is not polfelfed of th& 

fole legiflative authority over the whole king

dom; but he is polfef1ed of it in conjunction 

with the parliament, or the body of the repre

'fentatives of the people; that is, the king and 

the reprefentatives of the whole body of his 

[ubjeCts together may make laws for the whole 

'kingdom. And in the fame manner the king 

is not polfelfed of the fole legiflative authority 

over a fubordinate community erected in the 

kingdom; but he is pofTefTed of it in con

junCtion with that community itfelf, fo that 

he and the faid community together may 

make laws for fuch community, or he -may 

autnorize the reprefentatives chofen by fuch 

community to make fuch laws: yet alw~ys 

under this refi:riCtion, that the laws to 'be 

! made by fuch communities !hall not be con

trary, or repugnant, to the laws of the great 

community, of which they make a part, or 

of thekingdom at large. In both cafes the 

conrent of the parties who are to be bo~nd 

by the laws l \vhen made, or (which comes 
to 
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to the fame. t}:ling,) that of their elected re .. 
pl'efentatives, is· the eifential circumftance 
from. which. the laws. derive their validity. 
This I take to be the law of England con .. 
cerning . the legiflative powers exercifed by 
corporations in England, fuch as the cities of 
London, Briftol, Norwich, Exeter, andma-
ny others. And the fame law holds good Extenfion of 

. . " the foregoing 
WIth refpeCt t.O the Amencan. colomes, or, doClrine to 

. f h" h r: {; the American 
provmce~; o' w IC lOme are ex preis cor- colonies. 

pora.tions,. that have been made fo by charters 
of a fi~ibr nature to tho[e, of fome of the 
corpora~io'n-towns in England, and others are 
a ~ort of corporations by implication, having 

the principal properties of a corporation, tho' 
not the name; . and all have a reference to 
the laws of England, as the foundation of 
.th~ir political confiitution. Thus, for exam ... 
ple~,the proprietary government of Maryland Maryland. 

is declared in the charter to Lord Baltimore. 
to be eftablifhed in imitation of the bifhoprick 

orcounty-pa,latin~ (as it is called,) of Dur-
ham in England, in thefe words. "We do 
aljogra'!t and corifirm zmto the Jaid Lord 
Baltimore, his heirs and qfJigm, all ijlands and 
ijleU'l:vi~hhz the limits (ljorej'lid, &. c. with th~· 

F f f f f 2 fijbitlg 
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fijhing of all fort! 0/ fifo, whales, Jlurgeons, 
&c. within the prem(f!es, &c. And moreover 
all.veiizs} milles, and quarries, &c. wt"th£n the 
limits oforef{tid: . Atidfurtbermore the patron
{IKe andadwwJons of all churches, &c. toge
ther 1.vith licence and power to build alld Jotmd 
churches, chapels, and or(l4ories, in c(J7;venie~t 
and fit places within the premijJes, &c. Toge
ther with all andjingular tbe like. and asampk 
rights, jurijdiBions, privileges, prerogati<ves, 
royalties, liberties, z"lnmzmities, rOJa! rights and 
jranchiJes, of what kind Joevet, temporal, as 
well byJea as by land, within the country, ijles, 
ijlets, and limits aJoreJaid: 'To have, fxercife, . 
ltje, and enjoy the fame as amply as any biJhop 
of Durh{lm within the bijhoprick, or county
palatine, of Durham in our kingdom of Eng
land, hath at any time heretofore had, beld, 
ifed, or enjoyed, or, of right, ought, or mkht, 
haw had, held, tifed, ot eJdoyd." 

Co,1n\lCHcut. The charter of the coIdny of Connecticut 

contains the followi.ng words of reference to 

the confiitutions of corporation-towns in Eng
land, "according to the courfe of other corpo
ratiolZS within this Ol:tr kingdom of England.'~ 

And 
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Ahd the::[~me :wornsaie alfo :ufed in the 
charter of the colOI1Y of Rlidde-ID.arid. Ahd Rhod~"Inand. 
both tbefe' three chatters';:md' thofe of Pen- Penfylvania. 

fylvania ahd l\fiifachufets;Ba'y, and the co,m ... : 'Maffachufets 

mifEoD,ofthe governour of N ew-York and Ne~:!York. 
that of the governour of Q,£ebeck hefore the :Q.!:ebeck. 

late Q£ebeck-aCl, (whiCh' has revived the 
French law in this provirrcein all matters 0:[ 

property and 'civil rights,): and, I' believe,-" 

thoCe 'of the governours of all the other pro-
vim:es in America, direCt" that the laws to 

beparre4 in the [aid provinc~s, by the gove;n-' 
ours, 'counclls, and affemblies of the fime, 
ihall be not coni-rary and'repiignant unto, but 
as 'lltfpr ~tls1i7by be agree{lb!e~to~ the l{lwS' o.f the ' 
realm'r!l !!/ttglarrcl; " The American colonies The true idea 

h of the politi-
:j.re' t,erefore· to be ~confidered as fo many' cal conftitu-

, IeKer '1,'0, cieries, or comrm+nities, that 21re p',mts tion of the 
American co_ 

of the great community compofed of all the' lonies. 

fubje¢1s of the crown pf Great;...Britain, and 
j:onfequentlyate fubjeCt to the generallegifla-
ture of the faid greatl com"'munity, that is) to 

the Britiih parliamen't, but which, ne\'erthe-

lefs, haver for their mor~ convepient govern-
Plent, be'en incorpdrated by the king, or 

fprm~d ipto (CNrate folitical ,bod.ies) witha 
power 
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power of making laws and regulations for 
Oftthe'reftric- tltemfelves in fubordination to the gep,eral 
tiontowhich' 
theil-power of laws of the great community itfelf of w):Iich. 

~:k:~~r ~a;~ thefe [ocie~ies area -part, that is, to the laws 
government is of England. This refiriCtion upon the le~ 
fubjeCl., 

giilative powers . 9f the American colonies, 

by which they are thus forbidden to make 

laws repugnant to the laws of England, i~ 

certainlyfomewhat vague and loo[e, and con ... 

fequentlyliable to be evaded. But it mufi~.; 

at leafi, be underfiood to, prohibit fuch laws 

. in. the American colonies as are cqntrary to 

aCts ~f the Engliili parliament that '~xp~e[sly. 
Declaration relate to America. And, agreeably to; this 
of the Stat. 
7 & 8 Wit 3, confiruCtion of it, the ftatute of the 7th and 

~~fs'f:~je~en . 8th years of king William the 3d" cap. 2~, 
declares the law upon this fubjeCt to be as 

. I 

follows; to wit, "That all laws, by-laws., 

~/ages, and cZffloms, which foal I be in pracNce 
- ..' .' 

in any if the plantations, repugnant to any law· 
made, or to be made, in thiskingdol~l, [of.Eng~ 
lal1d] relative to the filid plantations, jhall b~ 

utterly void a'/2d qfnone lleCl." 

This is the beft anfwer I can give to the 

ingenious difi-iculty ~ou have [uggefied cQQ-' 

cermng 
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terning'the king's power of delegating the 

power of'makinglaws to' the governours, 
. councils, -and aifemblies of the American 

co16nies~ although he is not legally poffeffed 

of the power of doing fo himfe1f. At the 

fame time I freely acknowledge that I think 

it would have been wirer and better to have 

originally fettled there American governments 

by aCts of parliament, inflead of royal char

ters and commiffions, to the end that no [uch 

difficulties as that you have jufl: D:0w -fug-
- gefied, nor others that have arifen of late 

years concerning the political confiitution of 

thefe provinces, and their relation, and fub

ordination, to Great-Britain, might have been 

poffible. Such a precaution, taken 100, or 

'I. 50, years ago, might, poffibly, have -pre

vented the late difputes between Great-Bri:

tain and thefe colonies, and tbe defiruaive 

civil war to which they have given rife, aDd 

which [eerns now to be begun between the 

two countries. 

F R ENe H Iv! A N. 
lam obliged to you for this an[ wer to my 

,difficulty, which [eerns tolerably fatisfaCtory. 

But 

It is to be h~ 
men ted that 
the govern
ments of. the 
Ameri~an co
lonies were 
not originallY 
fettled byafts 
of parliament. 



End of the re
marks on the 
legiflative 
powers of the 
American co
lonies, begun 
in page 767. 

[776 J 
,B;ut yet 1 moLl: readily agree ~ith iou ill 
thinking- it would have been better to pI:event 

this difficulty many years ago by calling in 

the aid of the Engliili parliament to join in 

the delegation of thefe legiflativ€ powers to 

the feveral American colonies, and in the 

fettlement of all the other particulars of their 

political cona~tutions. 'That only could have 

thoroughly prevented all the doubts and diffi. .. 

culties that have agitated men's minds, and 

diLl:urbed the tranquillity of thefe colonies for 

thefe twelve years paa, and which now [eern 

likely to end in war and blood-ihed. Bur 

now the great object of all good men ought 

to be to prevent the fu,rtber progrefs (?f this 

cootea, wbicb, if it goes on, muil bring (0 

much ruin on both parties. And the mofi 

probable means of effeCting this good' end 
[eerns to be, for Great-Britain to hold out to 

thefe colonies (orne fair and honourable plan 

of reconciliation, that may remove fro,m the 

minds of the Americans the terrors under' 

which they now lie concerning the preferva .. 

tion of their liberties. And this effeCt, I 
D10uld hope, would be produced by the plan 

you have explained to me in this, and o~r 
fQ~m€r, 
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former, cdtlver[ation on this [ubJect . Th~s 
~ ,.1 - , 

plan I have perfeCtly underfiood and apprQved 

of, as you have mentioned and explained the 

feveral parts of it. But, as the di[cuffion~fto~e~;f~~u!;: 
it has run into ~onfiderable length, and w.· e ticles of the . '-' plan of reCOll-

have made frequent digrellions from it to ciliation be
tween Great. 

collateral and incidental [ubjects, I {hould be Britain and 
bI' d . r b fj Id her American o 1ge to you, H, e ore we part, you WOll colonies, that 

favour me with a 1110rt recapitulation, or lS recom
mended in the 

fummary, of the feveral articles of it, but courre of this 

h h r. f 1 and the for-Wit out t e realons 0 t 1em, or with the mer dia-

flightefl: mention' of thofe reafans pallible, logues. . 

and with no mention at all of the [ubjects to 

which we have digrdTed, only juil: to, aRiit 
my memory in recolleeting the plan itfelf. 

ENG L ISHMAN. 

This I can eafily, and will readily', do, 
as it [eems I to . be a very proper fl:ep for the 
convenience of us both, after [0 long and 

various a .converfation. 

In the. I fi place. then 1 would propore; 
That the ~ebeck-aB: ihoulJ be repealed,' 

and the king's proclamation of October, 1763, 
,be ,thereby revived with refpeCt to this pro-

VOL. II. G g g g g Vlnce, 

. 'fo repeal the 
late Quebeck
at1, and revive 
the king's 
procl'~ll1ation 
of Q~10ber, 

1763< 



.l! r~n18.rk on 
the prodigious 
enlargemcGt 
of the pro
vince of Qlle
beck by the 
raid act. 

vince, and the ~xtent of the province (which 
is now imrnoderately great,) be reduced to 
what it was before the [lid ~lebeck-aCt . 
This enlargement of the province was made 

at that time in a v~ry ha[l:y m::mner, and 
without examining any witne{i"(;.s before either 
hou[c of parliament to prove the inconV{~ni
ences refultim! fi-om the former more mode-

(.} , 

rate extent of it, as v;:ttled by the proclam;r .. 

tioD of October) 1763, though it was alledgcd 

in the pre-anlble oftheaEt, that certainl'(!rts 

?! tbe territory of Callada, wbere }',ienf ory 

filberies had been ~/tahliJbed and carried OlZ by 
th'? fi{bjeas of France, inhalz'tallts sf'the laid 

prcnJi(lce if Canaria, under grants and C071-

celjiOllS Jrom the government thereof, '(erre an

nexed to the government if NewJoundland, 

and .thereb), Ji{bjecled to regulatiolZS illcOl?Jijl:ent 
7.vith tbe nature of filch jijheries. Though 
this was alledged in the pre-amble of the 
bill, na proof vias given to either bou[e of 
parliament that fuch fifheries had ever exifted 
there, nor that any regulation? had been 
made in the government of NewfoLlnJIand 
that were incon[]{h:;11t with the nature of luch 

£fheries. That thcTe were formerly fuch 
fii11eries 
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fiiheries (which the French call des pejches fi!
dentaires, and' the Englifu'calIJbore~)1xries,) 
efl.abhilied and carried on on the coail of La

br:dol:,or the northern coaft of the gulph 'of 

Saint Lawrence, for the catching of ieals, you 

and I indeed know very well ; though, proba

bly, many of the members of both houfes.of 

Darliament, 'Vvho were per[uaded to vote the 
> • 

Quebeck-acl, did notknovvit; or, if they did; 
. f' n· ~. j,' " 1 ~. f 

It was not rom terurGony c,eHverea at tllelrnaF. 

But what thofe regulatloils the govern

ment of etvfoundland were," whl~h were 
. [aid to be incon tvitb.the n:'cture of {Ueh 

. fiiheries, I protefl: r (h not know to thIS hout; . , 

. nor whether there v/cre" any luch regulations. 

But,' the're were, it '. not fecm to ha.ve 

been a fufficient reG 

daries 1 ~ 1, ~ / .. 

tnet,wo pmvrr;r..:eS, and piacll1r- tne 
" 0 

coafi: ofL8bradorin the proVince of 
becaufethofe regulations [:oig;ht have 
, d<' 1 1" b' . altere < oJ tne par larnent, . or . y We govern-

ment of Newfoundland, refp~cl: to that 

coai1:~ [0 as not to ,ttdere with the [lid 
fi£heries. But this is a matter which ought, 

in myop~nionj to be fully inquired into by 

means of the tefii.moni~s of f!:;a-Gfficers HC-

~uaimcd 



, 

quainted with Newfoundland and the gulph 
of Saint Lawrence, and with the filheries and 

. trade carried on in tho[epar~s, and by th~ 
tdtimony of met'chants acquainted with the 

fame fubjec;l:s. And, if, in con[equence of 

fuch full inquiry, it !hall appear to be highly' 
~xpedient to annex t~_e coafr of Habnldor to 
the government qf ~ebeck rather than to 
the government -of Newfoundland (though 

it is nearer to the latter than to the former, 

~nd [eerns therefore, in point of fituation, 

. more fit to be unit~d to it,) it might then 
be proper to enlarge the forrr~er extent of the 

province of Qyebeck, as fettled by the king's 

proclamation, in Oerober, 1763, by the ad:
clition of' the coaft of Labrador, w:l1ich by 
the [aid proclamation was made part of the, 
~overnment of Newfoundland: but by no 

means to put all the int~riour part of' North:

Ameri~a into the province of ~ebeck, as is 
done in th~ late Q£ebeck-aer ; , which is con.,. 

fidered by the iphabitants of all the Engli!4 

~olonies behind whkh ftlch interiour part of 

North~America extends, as d~awirig a li~e of 
~ircumvallation round them, to be filled with 
pIYr[ons habiti.l~ted to popery and havery, who . , . . ". '. ,. ~i1f 



( 781 j , 

will hereafter be employed to reduce the [aid 

'Engliili colonifis to the fame miferable con

dition with themfelves. , 
\ 

, Secon,dIy, After thus repealing the 'Q~e- To afcertain 
the laws of 

beck-aCt, and reviving the king's proclamation' the province 

of OCtober, 1763, and redu,'cing the, pro~ince of Quebec/hk. " by eftabli -
of Q£, ebeck to a reafonable and, moderate ex- ing the law!; 

of England in 
tent, 'capable of being governed by an affem- it, with cer-

ii f h 
tain fpecified 

bly in pur uance 0 t e promife in the faid exceptions. 

, royal' proclamation, it would be proper to 
a.[certain the laws of the province. This 

thould be done by exprefsly mentioning' 

and confiTming the Petition of Right, the 

JIabea! corpus aCt, the Bill, or Declaration, 
.) -,'. 
of rights in the firft year of king William 

:and' queen ,Mary, and perhaps a few other 

fiatutes that are fingularl y beneficial and 
., I 1_ 

. favouraqle to the liberty of the fubjeti:, and 
t:nen, by confirming, ill 'generaiterms, the reft 

of the laws of England, both ~riminal, and 
,~ivil, ,excepting the penal law~ agClinfi the 

~~erd[e of the popiili religion, "Y9ic? ~ould 
be declared to be (what they h~vr:: always 

been ti~derfiood tp beS ~tt~r'ly' null~nd ~oid 
vvi~h i'efpeCl: to" that province, aqcl excepting 

a!fd the laws relating to the tenure of land, 
, ,,', "'" 'th~ 

The laws of 
England that 
/hould be [0 
exc.:pttd. 



Of the laws 
of England 
which ex
clude Papifls 
from places. 
of truil and 
proEt. 

the manner of conveying it, and the laws of 

dower and inheritance, at leaa with refpect 

to the children of marriages already con

tracted, or which {hall be contraCted ·before 

a given future day, a~d declaring that upoq. 

thde fubjeC1s the former French laws of the 

province fhould be in force. 

But the laws of Englard v!hich qifqualify 
papifts from holding places of trufi and' profit 

aLIght ftill to be continued in the province, 

thoug~ the penal laws {hOllld be aboliihed i 

becau[e the former laws are not laws of pcr

fecution, but of ftlf-defence. Yet the kiqt; 

might~ if he pleafed, extend his bounty to 

thofe perfoni . bf that religion V{ho have lateI y' 
had offices beftowed on them iIi the province, 

(which upon [nch a reftoration of the EngIiili 

laws they mua give up,) and to fuchother 

perfons of the-Romim-Catholick religion ;s 

he thought fit, by granting them penfivns~ 

But in this part of my plan I can hardly ex-, 

pea to have your approbation, as you are 

yourfelf a Roman-Catholick. 

FRENCH~ 



FRENCHMAN. 

Though I may not, perhaps, intireIy agree 
~itl1 you ih thinking fuch an exclufion of 

Ron;1an-Catholicks, from offices of trufi: and 

profit in this province juflor nece«~ry, yet, 
if the Britiili government ihouldthinkit [0, 

f6r the fake of preferving an uniformity of 

political conduCt throughout all its dominions 

by every wheredifcountenancing thofeper
fons who acknowledge a [ubjeaion to a' fo-

, -. '"' 

reign juritdittion, . (which~ according to what 

I collett from your difcourfe, [eerns, till the 

late ~:ebeck-aa:, to have been conGdefed as 

a fundamental maxim of policy in the Britifh 
. govCfr:H11cnt ever fince the acceffion of queen 

Elizabeth,) I fay, if the Britilh government 

ihould think fuch exclufion aneceffiiry piece 

of policy, lWin venture to fay it would be ,a The revil1ai 

fafe one,' G viould give no dangerous offe.nce f:t~~~~~;n: 
to ,the, ,'p"e.'o.i .. .1ie of provlDce. The nobleilc of Q,tiebe{?k . , would not 
of the prc'v'IDce,( who are an inconfiderable give any dan-

, ,-' gerous offence 
handful of rn[~n.tb'1thave no influence over to the peopl.: 

the rett of ie, but are rather ,objects 

,of their diilike,) r.oi.gbt, perhaps, be ~ffehdea 
at it; a f::Tl !.aV'ivers and notaries in the 

d 

towns 

-or it~ 
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. towns of Quebeck and Montreal, who, though 

not of the nobleffe, may think .they have [orne' 

chance of obtaining fOIT\e of thofe offices of 

trufr and profit relating to the adminiftration 

ofjufrice. But the bulk of the people, that 

is, the yeomanry of the province and the 

merchants and tradefmen in the towns of 

Q£ebeck and Montreal, would be very in, ... 
different about it; as they were' before the 

late ~ebeck-aa, when the laws that direCted 

fuch au exclufion were in forcy. Nay, I be-, ' 

lieve, a great part of the people of this pro.;; 

vince would even be glad of a revival of thofe. 

excluding laws, (though, perhaps, without 

thinking them! jui1, br confidering whether 

,they were jufr, or not,) on account of its 

effeCt, which would be to deliver the Ca'na

dians from their prefent fubjeCtiqn to French~ 

or Canadian, judges and jufiices of peace, 

and place them again under the p9wer of 
Engliih magifrrates of the tame' kind, w hofe 

treatment of them they have always been 

better pleafed with than with that which 

they have received from magifhatcs of their 

own country. This, (though it might -[eern 

fl:range to per:ons unacquainted with this pro ... 

vince,} 
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vlp:ce,) you know to be the truth. A-nd the 
reafon of it is fimply this 5\that the Engliih 
magiilrates have, beert more affable, and im

partia'l, and, as I may fay, eq~al in the exer .. 
'dfeof their judicial authority, towards aU 
perf~ns (of what rank and condition [oever,) _ ' 

who have had occafion to apply to them for 
jufrice, than the' French magifrrate.s.

H;owever, if thefe ex~luding laws were to be 
revived, I {bould think it would be both jufr 
and politick to make (orne provifion for thore 
Roman-Catholicks in the province who, in 
confequence of tpe late ~ebeck-~Ct) have 

been invefied witl~ offices of trufi: and. profit,. 
'rhich they WQuld, in fuch cafe, be ol;>liged 

, , 
tor.elinquiih. 

ENGLISHMAN. 

I intirely agree with you in this opinion; 
and !bould even have rio objeCtion to their 
being permitted to continue in their offices 

nptwithfranding their religion, by virtue of a. 
fpecial dauCe in the new aft of parliament, 
by which they iliou]~ be authorized by name 
to continu'e in their [aid offices; provided no 
,Roman-Catholicks ihould hereafter be ap-

VOL. II. H h l;1 h h pointed 



To abolitll the 
feignelJrial j u
rifdii:1ions in 
Canada; 

pointed to {uch offices~ For I would nevel' 

willi to fee the fmallefi hardihip, o~ feeming 

hardihip, done to· any perron in making the 

changes that [eern nece1Tary fbr the weifare 

of the province. On thefe occaGons I am 

always ready to apply the maxim of the 

Engliih law, that f?<Jtod fii:rz·llondf.buit~fitClum 
'Valet; and am only defirous that a repetition 

of the fame wrong fieps fhc:mld be avoided. 

Having thus refiored the laws of England· 

in this pfOvince with refpeCl: to civil matters 

as well as criminal, excepting only thbfe few 

heads of law, relating to landed property, in 

which it might be convenient to permit the 

French laws to continue~ it would in the 

next, or 3d, place, be proper to aboliLh the 

feizneurial jurifdiCtions in Canada, for the 
fatisfacrion ·of the great body of the free

holders of the province. If this cannot be 
done ,conGJl:ently with jufiice and the t~rms 

of the capitulation granted by Sir Jeffery 

Amherfi in September, 176o, without giving 

the feigniors a pecuniary compenfation for tbe 
]ofs of thefe jurifdictions (though I incline to 

think it might,) Juch pecuniary compeIifa- . 

,tlOnS 



tions ought tb-be>given them. Ten thoufand 

po'un'dsf!:erling would be more than fufficient 

to make thefe compenfations In a large ar:d 

ample manner. 

In the 4thf'lace, Having thus afcertained 

-the.Iaws of the province of ~beck" it would' 

b ·d J: h . d· To provide e proper to proVl e lor t e convement a mi- for the con-

nifiration of jufiice in it, by eretting proper venient <ldmi" 
n\.i1:ration of 

courts ofjufiice in it, with power to fummon juHice in Cl-

juries when the parties, or either. of them, nada. 

qeGred it, to try the matters of fact that were 

contefied jn the pufe, as in England. Only 

· it might, perhaps, be convenient to permit 

the majority of the jpry to determine the 

verdict, infiead of requiring all the jurymen 

to be unanimous, OF, rather, to fay they are 

· unanimous, when they reaUy are not fo j 

· which feems to be compelling them to coffi

p1it the crime OfpCljury: and it might like- ' 

. wife be copvenient to make the parties, or 

party which de fired to have a jury; pay them 

the moderate fum of five {billings fierJing 

a-piece for their attendance, to induce them 

to att~nd ~ith chearfulnei"s. This bufin:::fs 

. of .fett1ing ~he ~ourts of juqicature in the 
H h h h h 2 province 
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province ,of QQ..ebeck is a matter of confide
rable nicety and dif0culty, and ought, there
fore, to be done in Engla.nd by the advice of 
the ableft lawyers that are members of his 
Majefiy's privy-council, and anerwards to re
ceive the [anction of an act of parliament, 
and {lot to be left to the management of th<, 
govern our and legiflative council, or other 
legiflature, . of the province, who are much 
lef; able to fettle it in a manner that will be 
likely to give fatisfaCl:ion. *' 

Fifthl y, To provIde acorn petent legi!1aturo 
fOl' the province of Qyebeck. 

To conftitute 
a proper Ie
gifiature in 
t£.e province 
of Quebeck, The pen legiflature~that could be provided 

for it, would, as 1 believe, be a Proteflant 
lil, A 'ProteI!. Ajfembly,' ~hofen by the freeholders of the 
ant aKembly, country, \Vhether Protefiants or Roman~ 

Catholicks. 

* The bell: plan that I have been able to contrive, 
after much thought and pains, and frequent tonver[a

~ions with the mofi intelligent perfons i~ the province of 
• Quebeck, both French and Ellglifu, upon the fubject, 

for the adminifiratiol1 of juftice in Canada~ is contained 

in the Additional Papers concerning the Province of ~e .. 
beck, pub!tilied in the year 1776~ and fold by Benja
min Whitc-, bookfeller, in Pleet Street; pages 343 ..... 359' 

The 



I The next beft, I !hould be inclined to think, 
- would be a legif1at~ve couneil conlifting.of 
Proteftants only, and that ihOlaid be efta-

I_ 

. bEllied only for fev~n years; after which it 
might be hoped that the circumfiances of the 
.province, . if they are not fo at prefent, might 
become fit for the efiablifhment of an atrem
bly, in pur[uance'of the promife contained in 
,the king's proclamation of OCtober, 1763; 
of which neitl~er the inhabitants of this pro-

. vince nor the government of Great-Britain 

ought ever: to lofe fight. And I conceive. 
that all . the members of fuch a legifiative 
council ought to be madi independent of the 
governour, fo as to be neither removeable 

zdly, A Pro~ 
teftant legilla
tive council., 

,:nor fufpendible by him upon any occafion 
whatfoever, though they might be. removed 
by the king tby his order in council. Alfo

they £houid be thirty-one in number, or per
haps more; and, at leafi, thirty years of age; 
and they ihould all be obliged to fign the 
ordinances for which they gave their votes, 
in order to make them cautious in the exer
eife of their great legiilative authority. But 
their names !hould, not be printed in the pub,,;, 

iiilied copies of the Q1Ail1a~ces~ ~hough figned 
,.... . . to 
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to the original draughts of them kept amol'lgfi: 

the records of the council. Alfo they fhould 

be paid the fum 'of forty ibillings each, every 

time they attended the meetings of the coun

cil, in order to induce them to attend in 

confiderable numbers; as the jui1:ices of the 

peace in England are in titled to a pecuniary 

allowance for attending the quarter-feGions 

of the peace, and the' directors of the Eafl:

India Company for attending' the meetings 

upon the affairs of the Company, and the 

members Qf the Houfe of Commons in Eng

land areintitled to wages from their confti

tuents for attending parliament, though now 

they forbear to demand them. But it fhould 

be provided that none of the members of this 

council £hould ever receive mOl'e than £. I 00 

" fierling in a year on this account, though the 

number of the meetings of the council at 

which they had attended {bould be more than 

fifty. And they {hould receive no general 

falaries from the Crown, not depending upon 
their attendances at the council: becau[e 

fuch a practice can tend to nothing but to 

make them dependant on the Crown, and 

contemptible in the eyes of the people. 

• Alfa 
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A1Io the prefence of at leaR 17 of them 
{bould be rteceffary to make a board, or .. to 
enable them ttY do bufinefs. They {hould 

be aliembled by-the governour by a puhlick 

notice in t~e ~ebeck Gazette a fortnight 
before the day of their meeting; and they 

{bould be liable to be adjourned or prorogued, 

by- the governour, whenever he thought fit. 
And every member of fuch council ihould 

have a right to propofe,or bring in, a bill for 
a new law, or ordinance, as well as to affent 

to one brought in by the governour. But 

the governour {bould have a negative upon all 

fuch bills, after they had been pailed by the 
majority of the council. -And the legiflative 

power of this council {bould be fo far re
fira-ined that they {bould not be at liberty 
either. to lay taxes of any kind on the people, 

or to make ordinances relative to religion. A 
1egiflative ctmJ)cil confiituted in this manner 

might, perhaps, be an utefLil infirument of 

government in this province fOl' a few years, 

until it {hall be thought con'lenierit to efl:ablifh 
an affembl v in it. * 

. " 
Next 

* See a draug;~t of an au of parliament, (that was
p.repared in the year r 772,) {Of efiabliDling a lcgiflative 

cou!Jcil 



. 3(11 Y • A mixed 
21fembly, 
c~mpofed of 
Proteftants 
and 1;'apifts 
indifcrimi. 
nately. 

[ 792 ] 

N~xt to fuch a legiilative council as this 
which I have jufi now de[cribed, confifiing . 
()fPrptefiants only, a general affembly of the 
pepple,confifting ofProtef1ants and Papills 
ind~fqiminatelYl feeins to be the moft proper 
legiilature for the province. And to the efta ... 
l?li£lim~ntof fuch an affembly but few ob
je¢tipns can npw iJe made; fince, on the one 
l1and, the EngliOl fettlers in . the province 
. have declare~ that they are willing to ac
~uie[ce il1 the efiabliiliment of fuch an a[
iembly, and, on the other hanci, the king 
~nd parliament have (by paBing the Qrte
beck-aCt, and permitting Roman-Caiholicks 
to hold all forts of offices, feats in the le
.glfiative council of the province, judicial 
offices, and even military commiffions,) de-

council of this kind in the p~ovinq: of QlJebeck,in the 

" Account. of the Proceedin!s ~I the Britijh~ and other 

Protejlant, inhabitants of the province oj!f!Jtebeck. in 

North-America, in fFrder to obtain a houfi of aiJimbly in 
that province," pl.Ibliilied at London in the year 1775, 

and fold by Benjamin White, b99kfeller, in Fleet

Street, pages 50-74; with certain correCtions of it, 
and additions to it, in the book mentioned in the Jatt 

note, called "Additional Papers concerning the Provin:~ 

of I2ifebeck," in pages 232 , 233, 234, and 48'6 .. 

dared 
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dared that they confider the old opinion; 
"That Rom<jl-n-Catholicks ",'ere not fit per .. 
fons to be invefied with authority under the 

Britiili government," as iII-grounded with 

refpect to the province of ~~beck. For, 
~ertainly, if there is any hardiliip in excluding 

,Papiils from holding places of trufi and profit 
in the province, there'is a f!:il1 greater hard
{hip in excluding them from being t chofea 
members of an affembly of the province. 

And, whenever an affembIy iliall be, eila
blillied in ihis province, we have agreed in 
our firf!: converfcttion that the rnof!: conveni
ent and equitable manner of confiituting it 
would be, to permit the inhabitants of every 
feigniory, or lord{hip, in this province, of the 
extent of fix miles [quare, to [end two m~m .. 
bers to it, one of w'hich mould be chofen 
by the [eignior, or co-feigniors, of the iaid 
f~igniory, and the other by the yeomen, or 
freeholders, of the [arne, who hold lands in it 
,of the [aid_-[eignior, or co-feigniors; and to 
permit larger feigniories to fend' more mem
bers of hoth forts in proportion to their {ize. 
And thefe different kinds of members liouid 

VOL. II. ' Iii i i fit 

The Iilolt con..; 
venient and ed 

quitable man
ner of form·. 
tng an alfem
bly in the pro~ 
vince of~,"
beck. 



To repeal the 
act of parlia. 
ment of the 
year 1774, 
which altered 
the charter of 
the province 
of the Maffa
churets Bay: 
and to pro
vide, by refo
lutions of par
liament, for 
the reafonable 
fecurity of the 
charters of A. 

-medea for the 
time to come. 

[ 794, J 
fIt in different houfes of afTembly, and have 

a negative upon each others refolutions, as 

the houfes of Lords and Commons have in 
England.* 

Sixthly, It would be proper to pars an act 

of parlia-ment to repeal the act of th~ Iail: 

year, 1774, by which the charter of the 
province of the MafTachufets Bay was altered; 

and at the fame tiline to pars refolutions in 
both hou[es of parliament, "that, for the fu

ture, no charter of any American colony {hall 

be taken away, or altered in -any, point, by 

the Britilh parliament, without) either, a pe

tition for that purpo[e to the two hou[es of 

parliament, or to the king's majefiy, from . 

theafTemblyof [uch colony whore charter is 
propofed to be taken away or altered, or a 

complaint made before the two hou[es of 

parliament of fame great abufe of the privi

leges contained in [uch charter by the colony 

to which it' has been granted, and a hearing 

of the [aid colony before the parliament, by 
their agents and coun(cl, in juftificatio.n of 

thcmfclves 

* See The Canadian FJeeholdcr, Dialogue 1 • 

. pages 47, 4;)-55' 
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themfelves againft the charges contained in 

the faid complaint:1 

Such a refolution pafTed by bo~h hO\lfes of 

the BritiO.l parliament, and made a lhnding 

order of them, would give the Americalls 4 

firong moral aifurance that the privileges 
granted· them by their charters would not bfi: 

light~y and wantonly altered for the future 
upon the hafiy ft:lggeflionsof men lit~le ac"! 
quainted with their hiflory and condition} 

and whofe notions .of government are very 

differeI1t from their own.* 

Seventhly, I would propofe, that a rero
lution iliould be pafled by both hou[es of 

pai-llament, That, for the future, no tax, or 

duty, of ariy kin,d ~all be' imppfed by autho-r 

rity O'f t~e parliament (f Great-Brit~ipupoq 
his Majefiy's fubjeCts ,refiding in thofe pro-: 

viriers Of N orth-Ameriea in which aifemblies 
I' • " • 

of the people are eftablii11ed, uQtil the [aid 
I j iii 2, proVlDces 

'* l'f. R An aCt to repeal the {aid aCl: of the year 

i 774, which alter.ed the charter of the MafTachufets 
Bay, was pafTed in March, 1778. But no fuch refo-

., I 
lutions of the t"'{o houfes of parliament as are here 

fl!commended, for the rea{onable fecurity of that and 
, \ . 

the other charters of the American colonies for the time 

to come~ have been ret made. 

To give the 
Americans fa
tisfaClioll as to 
the· article of 
taxation by 
\he authority 
of the Britilu· 
parliament. 
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provinces ihall have been permitted to fend 
reprefentatives to the Britiihpa.rliament, ex
cepting only fuch taxes, or duties, upon goods 
exported out of, and imported into, the {aid 
provinces, as {baH be thought neceffary for 
the regulation of the trade of the laid pro
vinces; and that, when fuch taxes, or duties, 
fhall be laid by the Britiih parliament on any 
of the laid provinces, the whole amount of 
the fame {bal! be difpofed of by aCts of the 
affemblies of the provinces in which they lhall 
be coHected, tefpeCtiveIy. 

I do not mean on this occaGon to recom
mend to the: publick the admiflion of repre
feL:.'u.lves ~~Qm the American colonies into 
the Eritiih Haufe of. Commons; becaufe I 
have obferved a difinclination in both the 
contending partIes to adopt a mea{ure of thIS 
kind, which otherwife I iliould think the 
eafiefl: and mcfi: natural method of reconcil .. 
ing and uniting them. But what t here pro .. 
pofe is to give the Americans iatisfaction and 
fecurity, by declaring a refolution not to tax 
them by the authority of the Btlti1.h parlia .. 
~lent:. (bf which they have expl'efTed 10 great 
, a dreaq 
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a dread Qnd aveHion ;) and at the fame time to " 
fave the honour and dignity of that fupreme Ie .. I 

gifiatu,re of all the Bri:tiili dominions, by ex
horting them,-"not to give up their right and 
authority to tax the inhabitants of the Ameri

can provinces, but only-to forbear the exer
tire of it till they have taken a fiep towards the 

,amendment of the confiitution of their own 

bqdy, which the moil: firenuous advocates 
for their authority acknowledge to be agree

abie to equ!ty, in cafe it is their intention to 
ufe that authority for the purpofe of taxing 
America. For the la~e Mr. George Grenville 
him feI f, and others of the moft zealous de
fenders of the rights of the Britiih parliament, 
have acknowledged that fuch an alteration in 
the conftitution of the BritiihHoufe q£ <;om

mons by admitting into it a reafonable num

ber of members for the American colonies, 
(agreeably to what was done a hundred years 

ago in the cafe of the biihoprick of Durham,) 
would be perfeCtlyconfiitutional and equi
table, and could not well be refufed to the 

Atherica~s, if they were to defire it, and to 

decl~re a willingnefs to fubmit, in confe ... 
quence of it, to the authority of parliament 

in all things in the [awe manner as the inha: 
" ., " ,<.., bitants 



bitants of Great-Britain. Until therefore an 

offer of this kind IS made to the Americans 

and refufed by them, it cim be no derogation 

to the honour of parliament, but would rather 

be a proof of their equity and moderation, and 

therefore honourable to them, to forbear to 

exercife their authority over America in this 

delicate and dangerous bufinefs of taxation. 

And, as the people of Great-Britain feem 

hardly mqre difpoied to make [uc~ an offer 

than thofe of America are to accept it, this 
forbearance-of the exerciie of ':he authority of 

parliament may be continued;or many years 

to come, perhaps for ever, .without any 10[s 
. of honour to Great-Britain, and with great 

joy and fatisfaCtion to the Americans.* 

Eighthly, 

'* N. B. Since the [uppo[ed date of this dialogue, 

(which is in July, 177 5,) this and more has been done 
by the Britiih parliament for the fatisfaciion of the 

Americans \1"1 this· matter of taxation, by the aCt of 

the 18th of Geo. 3, cap. 12, PJifed inMar~h, 1778, 
which promifes never to impofe any internal taxes 

upon them at all. :This may; perhaps~ have been 

neceifary' in. the diJ1reiTed fituation of Great-Britain at 
that time, after the 10[s of Genera) Burgoyne's army a~ 
Saratoga, and the declaration of the f'rench king in 

favour of the revolted colonies. But what is here 
propofed would probably have been amply {ufficient ~Q 

prpClH~ a reconciliation with Americ; in July) 177 S' 
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Eighthly, That all the quit-rents, and other 

royal dues, collected in the provinces of Ame

rica, lball be appropriated to the maintenance 

of the civil governments in the fame) ,and 

ilull be employed in the paym~nt of the fa

laries of the governours, and judges, and 

ilieriffs or provofl:-marlballs, and, coroners, 

and other officers of jufiice and civil govern

ment in the fame, fo as to leifen the taxes 

which it may be nece{fary for the governours, 

councils, and ailemblies of the [aid provinces, 

to lay on the inhabitants of the [arne for the 

faid purpofe: and that a feparate receiver and 

"collector, of the [aid quit-rents and other royall 

dues, be appointed by the Crown, or by the 
feveral governours of the {aid prov.inces f'e

fpeQ:ively in every feparate province, who 
111aU hold his [aid ofHce during the pleafure 

of the Crown, and his r~fidence in the [aid 

"province, and no longer, and who {hall re:" 

ceive ?ndenjoy fuch [alary, or fees, or other 

emoluments, during his continuance in his 
faid ~ffice, as' tnall be allowed. by an act of 

, t~e goverriour, council, and ahcmbly of the 
,:Gid province. But the portions of the faid 
quit-rents that (ball be aHi.gned to the.go-

0";\" vernour, 
... ~-' 

J'o appropri
ate the q Ult
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No part of 
them fhould 
be paid to 
non-refident 
govern ours, 
·or other offi. 
cers of go
vernment. 

[ 800 ] 

vernonr, and judges, and other officers of 
civil govern~ent in the faid provinces re~ 

fpeCtively, {hall, be fuch as his Majel1:y, in 
. his royal wifdom, !hall think fit to appoint. 

, Alfo it {hould be provided- that no govern~ 

our, judge, or other officer of the civil go
vernment of any fuch province, ihould re
ceive any part of the falaries arlfing from there 
quit-rents, or other royal dues,' during the 
time of his abfence from the faid province, 
Of, after his return to the province; in con
;fide ration of his having held the faid office 
during fuch abfence; but that fo much of his 
faid falary, arifing from the faid quit-rents 
and other royal dues, as would have accrued 
to 'him in the faid fpace of time, if he had. 
refided during the fame in the {aid province, 
[hall be deemed to be forfeited by his [aid 
abfence, and {hall make a part of the publick 

treafure of the province, and be difpofed of 
by the joint aCt of the governour, council, 
and aifembly of the faid province.*' 

Ninthly, 

* See the Canadian Freeholder~ Dialog;u~I, 
pages 379-389' 
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'Ninthly, The offices of fecretary of the To regulate 

anew the6ffi. 
province; clerk of the council, regifier of ceil ,of ci'lii 

, deeds and patents, or clerk of the inrolments rno;~~np~~~~. 
of" deeds and patents, provofi-mar{haU; or ees of Am~ri. 

ea, ' .. hieh ,fe 
!heriff, commiifary of flores, receiver-general now ufuaiiy 

, gr:l.nted lor:" 
of the king's revenue, coroners, clerks, or life tc,>perfons 

regiil:ers, of the courts of J" ufl:ice, naval officer, refident in 
England, by 

collector of the cufioms, comptroller of the patents under 
-, the great feal, 

cufioms, and all other" offices of the civil of Engla!ld. ' 

i government in every province, ili6uld be 

given to. perfons refident in the, province, to 

be executed by themfelves, without a power: 

of making deputies; and the fees to betaken 

by them fuould be fettled by aCts -of the go
vern our, ' council, and aiIembly of the , faid 

province in which they are holden; and they

thould be holden during the pleafure of t~e 

governouf, or of the' king; as his :rviajefly, in 
his royal wifdom, ihall think fit, but ilibuld 
never be given by patents under - the g~ht: 
feal of Great-Britain, to be ho1&n during' 

the lives of the patentees; and, much lefs,: 

ihould they be granted in reverfion: and they 
:!hould be holden by feparate officers, fo that 

no two 'of them {hould be holden by the' 

fame perfon. 
\ 

VOL. II, Kkkkk The 
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The prefent patentees of any of thefe 'dE
ceit {b.ould have, compenfations made to them 

for, the 10[s of their patents by penfions for 

their; lives payable out of the linking fund., 

Tenthly, The duty of four and a half per 

cent~ paid upon g~)Qds exported from the 
iihmd of Barbadoes, and from the Leeward 

Hlands, and from fome' others of the Wefi:

India il1ands, iliould be reitored by the Crown 

tQ, the u[es for which the'y were originally 

granted, that is, to the maintenance of .the 

civil governments of the iilands in which 

they refpectively arife: and it i1lOuid be pro-, 

vided, by an a(t of parliament to be pailed_ 

fo; that plirpofe, tl~at theyilio.uld hereafter. 

be difpored of for thofe ufes only, by vir~ue of 

warrants of the governours of thofeiilands . 

refp~ctively, with, the cohfentsof the councils 
of the fame, agreeably to the directions of 

the. king's ~ommiffiolls to his g.overnours of 

provinces concerning the djfpolal of publick ". --,' . 

money raifed in them; 'and not be liable to 

be difpofed of by tl;e warrants of the lords 

commiffioners,of the Trea[ury in England. 

And, 



[ 8°3"':(}: 

, And,:- as it is [aid that penGbns have been 
granted,to ·feveral perfons by the Crown out 
of this revenue of the four and a. half per 
cent. duties, the faid per[ons ihould have 
other equal penfions aHignF.d them in lieu of 
there, which !hould be payable out of th~ 
Britiili linking-fund; in order to prevent ~ny 
appearan,ce of h~rd{hip) or injuflic~~,if) mak
ing this ufeful reformation, and likewife to 
take away ali pretence for delayingjtp 

The objefc of this and the two preceding 
regulations, concerning the king's quit-rents 

. in America, and the_ civil offices in the [eve.,. 

rai provinces, (which are now granted away 
by patents under the great feal of Great ... 
Britain,) is to take from the Americans every 
poffible ground of complaint againrc the go.., 
vernment of Great:-Britai~ for making a jobb 
of them, or confidering them in no other 

view than ~s fi:mnges to be fqueezed by th~ 
Crown and, its minifiers of flate, fvr the.gra .... 

tification of courtjofavourites and corrupt 
members of parliament ; which are re. .. 
proaches that have often been thrown out 
l:>y the Americans, ,arid fometimes not with~ 
, K kkkk 2 ou~ 

The view and 
defign of'this 
and the two 
preceding re~ 
gulations, 
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6ut- an appearance of rearon. In the pre(ent 
critical fituation, of affairs Great,-Britain ought 
not only to redrefs the fubftantial grievances 
of America, but to endeavour, ii- poffi~le, to 
l:emove her jealoufIes and [ufpicions, in order 
to regain her confidence and affeCtion,~ 

And all thefe regulations, or reformations, 
ought to be made by acts bf parliament, to 

th(! end that they [llay be as binding and 
permanent as pollible. 

Eleventhly, It would likewife be highiy 
expedient to pa(s an act of parliament of a. 
prbmiiTory nature, declaring, that no biihop 
mould ever be eftablifhed in any province of 
America, either by royal or parliamentary 
authority, until a petition {hall have been 
prefented by the affembly of fuch province 
to the king's majefty, defiring that fuch an 
efiabliilimentmay be made an10ngft them: 
and that no attempts {hall be "made by either 

_ o"f thofe great amhorities, to e~abli{h tythes, 
or any other legal paytilent, or contriblitioil~ 
in any of the [aid proviil,:;;es for the" maint~"; 
nance of the clergy of the Church bf Eng .. 
land refiding in the Caml' Without the con~ 
fent of t~ affembly of th\'~ fame. 

TwelfthlY1 
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T~elfthly; , lt"would be proper to increq,fe 

the number of members of the councils of the 
,royal governments in America, (which ~re 
governed only by the king's commlffion$? 

,without charters,} to, at lea..ff, 24; andtoap .. 
poin,t them to hold their.faid offices. of coun .. 

, fellots of th~ ptovinces during their lives or 
good behaviour; and to make the prefence 
of 12, or 13, of the [aid members neceifary 
to their aCting as a legiJlative council in con
junCtion with the hou[es of aifembly. 

The king might at the fame time appoint a 
touncilconfifiing of only 12 or I3membersJ 
to be a council if advice (lndcontrou/ upon the 
governour in the exercife of the otherpowers 
of his commifiion, that were ?ot of,a legil1a- . 
tivekind.And feven of thefe iliould be 
fufficient to .make ,a board, and do bufineiS~ 
The members of this council might either 
be members of the bther, or legiilative" 

. council, or not, as. the king lhould ple~fe. 

And they fuould be perfectly independant of 
the governour, fo as not to be liable to b~ 
either removed or fufpended by him upon 
any pretence wh~tfoever,; but iJ;1ould' be re-
I ~ ", .~ '"i" ' • , I' \ 

. . ; moveable, 

'I'o amend the 
conftitution of 
the councils m 
the royal go
vernments of 
America. 



To reftrain 
and regulate 
the power of 
exerciiing 
martial law in 
the provinces 
of America. 
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moveable at the plea{ure of the king'by his 

order in his privy cQuncil. And this matter, 
as well as all the other partsbf this plan, 

. lhould be {ettled in this manner by act of 
parliament, to make it as-fiable and perma

nent and fatisfactory to the Americans I as 

poffible.* 

Thirteenthly, It would be expedient to 
refirain the power of exercifing martial law 
in the provinces, which is delegated to' go
vernours in their commifiions under the great 
feal of Great-Britain, to thofe cafes in which 
alone it may legally be.exercifed, that is, to 
cafes of aCtual invafion and rebellion; and to 
thofe perfons who are the only legal objects 
of it,' tha~ is, to the militia, or other bodies 
of anned men colleCted for the defence of 
the country againft fuch invaders and rebels~' 
This might be done by new-modelling the 
Claufe in the commiffions 'of governours' re
l,ating to this fubjeCt, in the manner I men
tion~d fome little time ago in the co~rfe qf 
our converfation on this fubJect.t 

'" See above, pages 643-684. 
In. :.' 

t See above, pages 708-765, and for the new 
claUrf~ pages 760, 76r, 762. .' 



In the' fourteenth - place, I conceive' it To revife and. -
, • • aIPend the . 

would be proper to rev1fe thecommlffions- cornrriiilions. 
. . .~. 

of th~ gov.ernour~ _of provinces, and amend ou~~e~r;~~= 
them in rome other particulars, be/.ides that. v,inc . .es in A.

of the exercife of martial law, at leafi: [0 fa~; mepca. 

as toinfert in them all thofe parts of the 
infi:ruClions under the royal fignet a~d fign-' 
rpa~ual which purport to co_nvey any p~wers 
either to' the governour alone, or to the go-
vernour and council together,; to the en.d 

that the infi:ruCtions I?_~y be(reduced to tbeir 
proper and i~gal office, of privately guiding 
and refi:raining the ~Dvernour in the ufe he 
is. to make .of ,the pDwers publickly andle-
gally' delegated to' him by his commiffion. 
under the great.feal : ... --~if in,deed it is ever 
ncceIfary to give him any private in{huctions 

.. at ,all '; as fuch infiruCtions are communica-· 
tiDns of the royal-Will and Pleafure that fe.em, 
in their nature" to be fitter for the ufe of 

. . .. I . 

ambafladors, employed in making treaties 'of 
peace or alliance, than for that of per(ons 
employed in the. government of peaceable 
provlOces according to known 'and certain 

laws .• 

In 
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In the fifteenth place, I fhould think it 
would be good policy to dedare" (though; 

perhaps, this is more thari'the Americans,' 

in point of jufiice, can demand,), by refolu

tions in both houfes of pailiament, that it is 

not expedient to require the J American co

lonies to contribute any thin'g towards the 

difcharge of the publiek debt of Great

Britain already contraCted, in any mode 

whatfoever, whether by taxes to be impofed 

by the Britifh parliament, or by grants of 

their own a{femblies, or in any other manner 

whatfoever; but only that it is reafonabl<;: 
, that they fhould contrib4te in I a moderate' 

proportion, fuited to their feveral abilities" to 

fuch of the future expenees of th~ Britifh 

empire as are of a general nature, 'and relate 

to all the dominions of the Crown, and of 

which they will reap the benefit as ~ well as 
the inhabitants of Great-Britain. , 

In the fixteenth, and laft, place, I believe' 

it would be prudent to offer an act of pardon, 

indemnity, and oblivion to/all the Americans 

who have offended the laws, ,upon their' 

laying down their arms and returning to the 

obedience 
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obedience, of the Cr.own within a limited 
time;. without making any exceptions what ... 
roever, nDt even of the mo[l; obnoxious 
perfons. 

By fuch a plan the principal caufes of un
eafinefs and difcontent amongft the Ameri
cans would, as I Conceive, be taken away, 
~and, confequently, if they are fincere in their 
declarations of a defire to continue conneCted 
with Great-Britain, (as it fe,ems highly pro
bable that all tpe ct>lonies, except thofe of 
New-England~ are; and perhaps even in 
thofe colonies there may be many perfonsof . 
.the fame difpofition ;) it feerns rea[onable to 
110p<!! that it would qe generally' approved and 
,accepted by them. And yet the fupream 
authority of the parliament pf Oreat:'"13rita~n 
would not be given up.~ . 

,. N. B. The reader is defired to recolleCl: that this 
plan of reconciliation i~ adapted to the fituation of Ol\iI 

t:ontefi with America in J uly,r 77 5. But many of the 

propofitions recommended in it [eern fit to be adopte~ 

~ven at this time, (January 25, I77Q,) if anr plan of 

reconciliation at all can be now of any fervice.· The 

p~incjpal' ~~tic1es of this plan were publifhed in the 

4dditfl1~al Papers relating t9 the Province oj }f!..l,(ebeck~ 
pages 481'-... -510, in June, 1776 • 

. VOL'.II. Lllll FRENCH .. 
, - ~', ',' , ., <~ 

A general re
mark on the 
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FRENCHMAN~ 

As far as I can judge of the fubject, I 
imagine fuch a plan of reconciliation would 
be likely to be attended with fuccefs, if Great.; 
Britain were to adopt it immediately, before 
the mutual injuries and miferies of actual war 
between the two countries {hall have alie .. 
nated and imbittered the minds of the con ... 

/ ' I 

teriding parties beyond an poffibility of return 
to their former confidence and affection. 
A.nd I therefore· moil: fincerely willi it may 
be followed.---~But now, as we have finifhed 
the difcuffion of this important [ubject, it is 
time to put an end to this converfation; 
which I do by moll heartily acknowledging 
the obligations I lie under to you for the pains 
you have taken to fatisfy my, ([ometimes, 
perhaps, inordinate,) curiofity upon the 
various topicks that have occurred in this 
difcourfe. 

END OF THE THIRD DIALOGUE, 




