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PREFACE.

FA\HIS Third Dialogue of the
B Canadian Frecholder contains
the remaining part of the plan of
reconciliation between Great-Britain
and her American colonies, which
was recommended in the frft Dia-
logue The prmmpal articles of this
plan which were fet forth in that
firft’ Dialogue were thefe following ;
to wit, 1ft, To repeal the Quebeck-
a®, which was paffed in the yéar
1774, and which has not only
offended the inhabitants of the pro-
vince of Quebeck itfelf in a degree
that




Vi PREFACE

that can. hardly be conceived, but
has alarmed all the Englifh provinces
in America, and contributed more
than, perhaps, any other meafure
whatfoever, to drive them into the
prefent rebellion againft their fove-
reign ;----2dly, To give the Ameri~
cans fatisfation with refpe& to the,
important article of taxation by the
authority of the Britith parliament,
- by promifing not to tax them by that
authority till they fhall be permitted
to fend reprefentatives to the Britifh.
Houfe of Commons;-~---3dly, To
give them fatisfation alfo with re-
fpec to the fecurity of their charters
for the time to come, by repealing
the a& paffed in the year 1774 for
altering the charter of the Mafla-
chufets Bay, (which, We.f have had
the fatisfaction to fee, has fince been

done
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‘done by an a& paffed in the month
of March, 1778;) arid " promifing
‘them by refolutions of both houfes
of parliament, or by an a& of par-
liament to be pafled for that purpofe,
‘that for the future no changes fhall
be made in any of their charters with-
.out either a petition from the affembly
of the province whofe charter is pro-
poled to be altered, defiring that fome
. allterations‘may be made in it, or a
‘Compl-aint before “the parliament of
Great-Britain of abufes of the powers
and: privileges contained in the faid
charter, and a hearing of the agents
and counfel of the faid province in .
their defence. agéinﬁ fuch com-
plaint ;~---4thly, To regulate anew
the feveral offices of civil government
in the provinces of America, which
have hitherto been granted away by
patents
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patents under the great {eal of Great-

Britain to perfons refident in Eng-

land, with powers to appoint depu-

ties to do the duty of the faid offices

in America, and which have accord-

ingly been farmed out by the faid

grantees to fuch deputies in America

for the beft annual rents that could
be got for them ; fuch as the offices
of Secretary of the Province, Clerk of
she Council, Regifier of Deeds and Pa-
tents, or Clerk of the Inrolments of
Deeds and Parents, Regiffer of the

Court of Chancery, or Clerk of fome of
the other courts of juflice, Provoft Mar-
fhally and Naval Qficer ;---:thly, To
appropriate the king’s quit-rents in
America to the maintenance of the
civil government of the provinces
in which they are refpectively col-
le¢ted ;---and 6thly, To reftore to its

| | original



original deftination (to wit, the main-
tenance of the civil governments and
military eftablithments of the feveral
iﬂands in which it is paid,) the duty of
four and a half per cent. upon goods
exported from Barbadoes and certain
other "of the Britith iflands in the
Weft-Indies.——Thefe are the ar-
“ticles of the faid plan of reconciliation
which are fet forth and recommended
at large in the Haid arft Dialogue.
‘But it is alfo thtrem briefly {fugge: fed
that it would be expedient to aaopt
two other meafures wmn refpe& to
the American provlnces in ozﬁrr to
promote the fame good end; which
are, ¢ To remove ﬁom the minds of
‘the Americans the apprehe enfions the v
have hitherto entertainzd of having
blfhops eﬁabhfhcd amwr“f& them by

‘the authomty O‘[ the kmcr or the par-
| b liament
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liament of Great-Britain, without the ’
Confent of their own affemblies,”
and ¢ To amend the conftitution of
the provincial councils in the royal
governments of America, (which are
governed on}'y by the king’s com-
miflions without a charter,) by in-
creafing the number of the members
of thofe councils from 12 to, at leaft,
24, and making them wholly inde-
pendant of the governours of their
refpe&ive provinces, fo that they
thould not be liable to be removed
by them, or even {ufpended by them
for a fingle hour, from the exercife
of their power as members of the -
faid councils, wupon any pretence
whatfoever ; though they might fill
continue liable to be removed by the
king himfelf by his order in his privy
council.” A full explanation of the

grounds
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grounds and reafons .ﬁpon which T
would recommend thefe two ‘mea-
fures, is the principal fubje& of this
third Dialogue, taking up more than
380 pages of it, namely, down to
pége 685. The reft of the Dialogue
contains {fome remarks upon {fome of
the royal inftru&ions to governours
of provinces, and upon the nature
and extent of Martial Law, and upon
the’ grbunds, or principles, upon
which thekings of England, without
the concurrence of the parliament,
have delegated a certain degree of
legiflative authority to the go-verhou~1=s,
‘councils, and affemblies of the Ame-
rican provinces, Thefe remarks ex-
tend from page 685 to page 776;
after which there is a recapitulation
of the whole plan of reconciliation
fet forth in the firft and this third

b2 Dgalogue,
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Dialogue, which concludes the whole
work. 'The numbers f{et over the
pages are continued from the fecond
Dialogue, except in a few of the laft
pages of the {econd Dialogue and the
firft pases of this, Thisis owing to
the hopes I had entertained of com-
prifing the whole matter of the fe-
cond and third Dialogue in one vo-
Jlume. But this I found impra&i-
cable; -and therefore, when more
than half this third Dialogue was
printed off, and I found that the
fubjed would ftill require a con=
fiderable number of additional pagesl
to ccxpilainrit\ in a proper manner, [
refolved to divide it into two dia=
logues and two volumes, and to make
the ficit dialogue end with the exa-
mination of the opinion delivered by
t@’;oxd’ Magsﬁerld in the judgement in
the
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the caf¢ of Campbell and Hall, and
referve the remaining part of the
‘fubje@& for a third dialogue, to be
publifhed in a feparate volume; which
Inow prefent to the Publick.

This is a general account of the
defign and contents of this third
‘Dialogue. But, that the reader may
know before-hand in a more particu-
lar manner/»the nature of the inform-
ation, or entertainment, which he
may expe& from this volume, I will
now proceed to ftate the contents
of it more fully and dxﬁmé’cly, as
follows

In pages 404, &c.---408, an’ ac-
count is given of the fentiments of
‘the greater part of the inhabitants of

many of the Provmces of North-
America



xiv P REFACE.

America with refpe& to the govern-
ment of the Churc{h'by bithops, and
of the manner in which the members
of the Epifcopal Church of England
in the feveral provinces of Ameriea
have been hitherto governed as to
{piritual matters by commiffaries ap-

pointed by the bithop of London.

‘Pages 409,----4I5, contain the
king’s inftructions to the govérnoﬁr
of Georgia concerning religion and
church-government.

Pages 416, 417, 418, contain an’
account of the complaints made by
{fome members of the Church of Eng—
land in America of the want of a
bithop eftablithed and refident a-
mongft them, with the reafons al-
ledged by them in favour of fuch an
eftablifhment, | .

| Pages:
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. Pages 419, 420 contain a remark
on the {aid meafure, fhewing in what
cafe it ought to be adopted.’

In pages 421, 422, 423, it is ob-
{erved that in the prefent - flate of
_things in America it would be the
“height of 1mprudence to adopt it.

Pages 424,~--428, contain an ac-
count of the condué of feveral Epif-
éopal clergymenvwho have gone over
from England to North-America,
and more efpecially of thofe who

| have gone as miffionaries of the Englifb
Society - for propagczz‘mg the Goﬂbe[ in
farezgfz parts, n propagatmo their
opinions concerning Ep1fcopacy and
the Church of Engiand amongft the
Americans of other Proteftant per-
fuafions ; and of the ill confequences
-  that
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that héve been produced by their
faid condu&. |

Pageg 420,---443 contain extracts
from Dr.'Douglas’s Su'mmary of the
Britifth Settlements in North-America
in proof of the preceding account of
the condué of the {aid miffionaries.

Pages 444, 445, 446, contain re-
marks on the nature of religious to-
leration, and a commendation of the
{pirit of toleration that has appeared
of late years in the provinces of
Maflachufets Bay and Conne&icut,
where the Church of England has not
only been legally tolerated, but has
even been eftablithed by aéts of the
affemblies of thofe provinces, as much
as the Independant, or Congregation-

alift, mode of worfhip itfelf, which

18
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is the more general religious perfua-
fion in that country, ‘

. "Pages 447, &c.---456 contain an
account of the very imperfe& tolera-
tion of Proteftant diffenters in Eng-
land, and of the rejeGion which two
bills, (which had been brought into
the Houfe of Commons a few years
ago for making it more compleaﬁ,
and which, after fome oppofition,
had been paffed in that houfe,) met
with in the Houfe of Lords in Eng-
land by the oppofition of the bi-
thops :- --though now, at the time of
~writing this Preface, May 19, 1770,
there is reafon to hope that a third
bill, that has been brought into par-.
liament for the fame good purpofe,
will, at laft, pafs into a law.

< - Pages
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Pages 457,----461 contain fome
extra&s from Mr. William Smith’s
Hiftory of New-York, concerning
the condu& which the above-men-
tioned miflionaries (from the Englifh
Society for propagating the Gofpel in
foreign parts,) have purfued in Ame-
rica, and particu1lar'1y in the province
of New-York; and an account of
the fentiments of the majority of the
people in that province on the {ubje&t
of religious eftablifhments and tole-
ration.

Pages 462, 463, contain a remark
on the condué of the Epifcopal clergy
in New-England and New-York, and
on the juft groun‘ds of uneafinefs and
apprehenfion it Has afforded to the
other Proteftants in thofe parts of
North-America.

Pages
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Pages 464, &c.—470 contain an
account of the ﬂeps that have been
taken, and the arguments that have
been ufed, to induce the. government
of England to. eftablifh bifhops in
America.  One of thefe has been to
reprefent the Pre{byterians as enemies
to kingly government: which is thewn
to be an ill-grounded cha‘rge again{’c
them.

Pages 471,—484 contain an ac-
count of five different fates in which
a particular religion may fubfift in a
country ; to wit, A {tate of Perfecu-
tion, A ftate of Conmwmce A ftate of
Legal %/erazfzaﬂ, A ftate of Endow-
menty, and a frate of Efablifbment :
with examples of each of tl}sfe
ftates,

C 2 Pages
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Pages‘ 485, 486, contain a remark
on the poflibility of two, or more,
religions being eftablifhed in the fame
country at the fame time; with an
example of fuch co-eftablifhment in
the provinces of Maflachufets Bay
and Conne&icut. '

Pages 487, 488, 489, contain a
diftin&ion of the methods in which a
religion may be treated in a country’
into jewen different clafles, or ftates
to wit, A ilate of Perfecution;---A
Qate of Taleration by Connivance onl}; -
A [late of Lepal Toleration, but accom-
pamied with an ebligation to pay tythes,
or the other wfual contributions, to the
maintenance of the eftablifbed religion of
the country 5---A ftate of legal Tolera-
tion, without any obligation to contribute
Yo the maintenance of any other reli-

G107y
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giom 3—---A fate of Endowment j—-—-
A ftate of Co-effablifbment, in common
with fome other religion ;---and A Rate
of Sole Eﬂaélz]]zmmz‘. |

Page 4go contains an account of
the argument that has been ufed by
| fome members of the Church of Eng-
land to prove that their rehgmn can-
not even be tolerated in North-Ame-
rica without eﬁabhfhmo a bifhop
there.

- Pages 491, 492, contain a remark
on the faid argument, fhewing that it
cannot jﬁﬁly be faid, ¢ that a tolera-
tion of the Church of England is
refufed to the members of that church
in America,” until fome law is paffed
to prohibit the. bifhopsydf England
and Ireland from gomcr to America,

and
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and /exe:ciﬁng their ebifcopal func-
tions there: and that no fuch, law

has yet been pafled.

In pages 493, &c.---498 it is ob-
{ferved that fuch an Epifcopal vifita-.
tion of America by the bithops of
England and Ireland would probably
have a very good effedt.

In pages 499, 500 it is obferved
that every aét of authority done in
favour of any particular religion s,
in {fome degree, az ¢ffablifbment of it.

Pages 501, &c.---516, contain an
account of the eftablifhment of the
Church of England in the province
of New-York, in a certain imperfe&
degree, by ad&s of the affemblies of
that province during the govemmeﬁt

of
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of colonel Benjamm Fletcher, (who
was governour of that province undet
king William from the year 1692 to
the year 16¢8,) and of Lord Corn-
bury (the grahdfon of the Lord Chan-
cellor Clarendon) who was governour
of the fame prdvince under queen
Anne from the year 1702 to the
year 1708. |

Page 5i% contains aremark onthe
ill effe@s of the above-mentioned
proceedings of governour Fletcher
and Lord Cornbury in favour of the
'Church of England.

Pagé 518 menticns an Opinioﬁ that
has been maintained by feveral Epif-
Copahans in the province of New~
York <« That the Church of England
was lega ly eflablithed in the faid pro-

vince,
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vince,and in other provinces of North-
America, sndependently of the [aid alls
’cy‘ affenbly pafled in its favour under
the governments of Colenel Fletcher
and Lord Cornbury.”

Pages 519, &c.---593, contdin an
account of the arguments alledged
by the faid Epifcopalians in fupport
of the faid opinion, together with a
difcuflion of each of the faid argu-
ments. ‘Thefe arguments are four in
‘number.—--The firft and ‘principal of
them (which is grounded on the fup-
pofed i‘ntrodu&ion‘ of all the laws of
England into Americef, upon the firft
fettling of it,) is ftated in page 520,
and examined in the following pages,
dowrs to page £39.---The fecond ar--
gument (which is drawn from the
treaty of Union of the two kingdéﬁls"'

: of
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of England and Scotland, in the year
1707,) is ftated in pages 539, &c.---
543, and is examined in the follow-
ing pages, down to page 555.---The
‘third, (which is grounded on the
king’s private inftru&ions to his go-
vernours under his fignet and fign-
manual, and on his fuppofed autho-
rity as {upreme head of the Church
of England,) is ftated in pages 555,
556, 557, and is examined in the
following pages down to page 568.--
And the fourth and laft, (which is
grounded on a f{uppofition that the
ftatute of Uniformity pafied in the
14th year of the reign of king Charles
the 2d, and the feveral penal ftatutes
paffed in . the fame reign againft
. Proteftant Diffenters, ‘extend to the
‘American colonies,) is {tated in page
560, and remarked upon in the fame

d page
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page and in page 570. Thefe remarks
are followed by an account (taken
from Mr. Smith’s Hiftory of New-
York) of the profecutibn of the Rev.
Mr. Francis MacKemie, a Prefbyte-
rian minifter, in the province of New-
York, in the year 1707, under the
government, and by the direction, of
Lord Cornbury; in the courfe of
which profecution the faid third and
fourth arguments of the Epifcopalians
‘were made ufe of. This account ex-
tends from page 571 to page 582.
The following pages from page 582
to page 592 contain fome remarks
on the aforefaid profecution of Mr.
MacKemie, and an account of {ome
other ads of oppreflion of the faid
Lord Cornbury againft the Prefby-
terians in the province of New-York;
which, together with fome other grofs

SR ‘ mal-
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}malverfations in his office of governour
of that province, occafioned Queen
Anne to remove him from that go-
vernment. \ .

Pages 593, &c.---610 ‘contain an |
inquiry into the nature of tbe ecclefs-
aftical fupremacy of the kings of Eng-
land, or the power belonging to them
as Jupreme beads of the Church of
England.

Pages 6171, " &(V:l.-—-6;,118 contain a
fhort recapitulation of the arguments
that have been ufed by the Epifcopa-

lians in America in fupport of their
favourite proje& of eftablithing bi-
| ‘Ihops‘ in America.

o Pages619,‘&c.-—'~630 contain .an
account of the effe& which the afore-
d 2 {aid
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faid arguments of the Ep1fcopa11an5‘
in America have had on perfons of
weight and authonty in England, fo
as to excite in the minds of the Non-
Epifcopalians of America an appre-
‘henfion that the faid proje@ of efta-
‘blithing bithops amongft them was
likely to be adopted by the Britith

government

In pages 631, &c.---641 is a long
note containing {fome remarks on fome
paﬁége in a {ermon preached by
Dr. Markbam, archblﬁlop of York,
before the Society for- propagating the
Goﬁ)e/ in foreign parts on the 21t day
of February, 1777, in which his
Grace {et forth the {yftem of govern-

ment which, he thought, it would be
| right for Great-Britain to adopt with
refpedt to- America, in cafe it had

B been



PREFACE xxix

been then reduced, by the army un-
der the command of Sir William
Howe, to a flate of perfe& obedience
and fubmiflion: one part of which
{yftem is, 20 ej/fczé/zﬁ bifbops in Ame-
vica, and lkewsfe tythes, or fome other
degal and gencral contribution, for the
naintenance of the clergy of the Church
of England. The paffages in which
this {yftem is contained are recited
‘word for.word . in the faid note; and
‘the. propoﬁtions, of which the {yftem
is compofed, are afterwards drawn
out and expreﬁéd more fully and
diftin&tly than in the paffages them-
felves, which are worded with fome
caution. and referve: and then fome
- remarks are made on the ill confe-
»,quences that ‘would probably have
followed . from the: méafures recom-
mended by the aICh‘bl.ﬂlOPs if Ame-

rica
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rica had been reduced to obed1ence,

and thofe meafures had been adopted
by the governmem of Great Britain,

In the text of pages 631,' &c.--641,
a general conclufion is drawn, . from
all that has been before fald upon thls
fubje& of Eplfcopacy, m ‘this Dia-
logue, from page 404 to page 630,
in favour of the meafure above re-
commended, of paf ng an aft of the
Brztg/b par/mmeﬂt 20 pramz/e and affure
the Americans that neither the émg nor
the parlzamem‘ of Greaz‘—Brzmm will
ever effablifp a bifbop in any of the
provinces of zfmerzm, or impofe tythesy
or any other payment, ar contribution,
upon the inbabitants qf any of the Jaid
provinces for the maintenance of the
clergy of the Church of England fwzt6~

out t[re confe;zt cma’ concurrence of the
affembly
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a_ﬂémé[y of /ch» j)ro‘vmce.% And here-
with ends the long dlfquxﬁtlon on
the Pcate of the church, and the eﬁa-—
blithment of blﬂ)OpS, in Amerlca. ‘

Pages 642, 643 are employed in
ftating the next article of the Plan of
Reconcﬂlanon between Great Britain
and " her American- colomes which is-
meant to be here: recommended to
wit, the amendment of the conf’ntm
tion of the leclﬂatlve councils in the
feveral royal g aovernments in Amerlca,‘_
(or provmces which are governed by
“the king’s commlfﬁons only, without
a charter,) by mcreaﬁng the number
of ‘members in every fuch council’
from 12 to, at leaft, 24. members 7
and making the faid members tmahyf
unremoveable cmd unfufpendxb’e by
the governours of thofe pr"vmces "

refpedively,
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refpecively, and removeable by the
king himfelf oy by his order in
council.

Pages 614,645, &c.—662 contain
a copy of fuch of the king’s inftruc-
tions to the governour of Georgia as
relate to the council of the province.
Thefe inftru&ions are neceflary to
convey to the reader a juft idea of
the prefent conflitution of the provincial
councils in the royal governments of
America: from whence the neceflity
of amending them in the manner

propofed may be inferred.

Pages 663,----666 contain fome
conclufions and remarks, drawn from
the foregoing inftrucions, concerning
the nature and conftitution of the fald
provmcml councils.

Pages
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Pageé' 667—-67‘2 : Contain the pro.‘
,qued amendment of their conftiti~
tion, with the reafons of it.

“Pages 673, &c.---683 contain a
view of the inconveniences refulting
from-the prefent conftitution of the
faid councils, together with two
extra&ts from a pamphlet faid to be
written by Sir Egerton Leigh, baronet,
who, about fix years ago, was his Ma~
jefty’s attorney-general for the pro-
vince of South-Carolina, and an ex-
~tra& from a letter of Mr. Andrew
_Oliver, (who was fome time fince
fecretary, and afterwards lieutenant-
governour, of the province of the
Maffachufets Bay in North-America,)
to the late Mr. Thomas Whateley,
wherein thofe gentlemen (who were
fo well acquainted with: the ftate of

e ‘North-
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North-America,) recommend the
aforefaid amendment of the confti-
tution of - the faid provincial councils
‘as a meafure of very great importance
to the peace and good Govelnment
cf Amenca,

Page 684 contains a conclufion
drawn from the foregoing reafons and
authorities in favour of the propofed
amendment of the conflitution of the
faid councils.

Pages 685, 686 contain a remark
on two of the king’s inftru&ions to
the governour of Georgia, to wit,
the 38th and the goth, which feem,
at firft fight, to delegate a degree of
legiflative power to the governour
and council of the province only,
without the concurrence of an adem-

bly;
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bly ; the firft of them injoining the

governour ‘to take the advice and
confent of the counc1l in eftablifhing
tables of the fees to be taken by the
feveral oﬁlcers of government in the
faid provmce, and the fecond injoin- |
ing him to take their advice and
confent in eftablithing articles of war,
or other law—martia.l,’ in the fame,

Pages 687, &c.---6gg contain an
inquiry into the nature of the power
mentioned in the faid 38th inftruc-
tion, of eftablithing a table of fees
to be taken by the officers of govern-
ment in the faid province; in which
it is thewn that the eftablithment of
fuch fees is in truth an a& both of
legiflation and taxation, and therefore
ought -to be done by the governour,
councﬂ and aﬁ'embly of the province

¢ 2 . ¢on
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conJomtly, ‘and not by the governour
and council alone; and it is further
{hewn that a&s of affembly have ac-
cordingly been pafied for that purpofe
in the provinces of Virginia and
South Carolina. i

In pages 700, &C.~--=704 it is
fhewn that the goth inftruction to
the governour of Georgia, concerning
the eftablithment of martial law, is
not intended to convey to him a power
of eftablithing martial law in the faid
province, but to regulate and reftrain
him in the exercife of the power of
doing fo which was already gi‘.anted
to him alone in his commiflion under
the great feal of Great-Britain, by
requiring him to a&, in the exereife
of the faid power, with the advice

“and confent of the council of the faid
province ¢
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prevince: in proof of which the
claufes in the commiffions’ of the
governours ‘of  Quebeck and New-
York which relate to the levying the
militia and eftablifhing of martial law
in the faid proVihces, (fo which it 1s
probable there was a fimilar claufe in
“the commiffion of the governour of
Georgia,) are recited at full length.

. In pages 7035, 706, v07, itis ob-
ferved that it would have been better
to infert the foregoing reftri®ion on
the governour’s power, with refped
to the eftablithment of martial law in
the faid province, in the commiffion
itfelf ; and that, in general, it would
be right to infert in the commiflions
of governours of provinces under the
great feal almoft all thofe reftriGtions
and dire@&ions which have hitherto
| been
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been the ﬁibje& of the king’s inftruc-
tions to them under his fignet and
{ign-manual, and more efpecially all
thofe parts of the faid inftru&ions
which are intended to convey to them
any new powers not contained in
their commiffions, | |

Pages 708, &c.—%67, contain re-
fle&ions on the nature and extent of
martial law, and on the occafions
(if there are any fuch,) on which it
may lawfully be eftablithed by the
authority of the king alone in Great-
Britain, without the concurrence of
the parliament, or of the governours
alone, or the governours and coun-
cils alone, in the American provinces,
without the concurrence of the af-
femblies of the faid province or an
act of the Britith parliament. - This.

s
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is a curious and important fubje,
and well worth the reader’s moft
attentive confideration.

~ In the courfe of thefe refle&ions
‘1t is obferved that the ufual claufe in
the commiflions of governours of
provinces under the great\ feal ~of.
‘Great-Britain' does not exprefs with
fufficient accuracy the occafions on
which alone it is lawful to eftablith
martial law, and the reftriGions to
which it is liable: and therefore a
new draught of the faid claufe. is
propofed in pages 760, 761, %62,
in which, it is prefumed, thefe re-
firiions are diftin&ly {et forth, fo
as -to leave no room for doubt or
uneafinefs upon the fubjed.

Oof
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Of the faid refleGions on martial
law, which extend from page %08
to page 765, the former twenty
pages, to wit, from page 408 to
page 728, relate to the exercife of
martial law in England, ‘and the re-
maining 37 pages, from page 728
to page 7635, relate to the exercife
of it in the provinces of America.

In pages 766, %67, %68, a diffi-
culty is ﬂated concerning the king’s
right of delegating a legiflative au-
Thorlty to the governours, counc1ls,;
and affemblies of the American co-
lonies.  And in pages 768, %609,
770, 771, a {olution is given of this
difficulty, by exhibiting a fhort view
of the king’s prerogative of creating,
or erecting, corporations, or political

bodies



bodies in the ftate, 'fubofdinafé to
the .grand commuuity of which he
is the head, which conﬁﬂs of all
“the fubJe&s of the Crown, in Whats
ever parts of the dominions thereof
‘they may refide: and it is ebferved
that the king may lawfully commu-
nicate to fuch corpOrat{i'ons__,a certain
limited degree of legiflative autho-
rity, namely, an authority to makc‘
laws for ‘their own convenience and
good government, zbat are not re-
pugnant 20 the genem[ﬂ'laws' of the éz’ng—ﬁ
dom. And in pages 771, 772, &c.~~
| 776, the faid ‘do@rine - con_'cérning
‘corporations, - or- inferiour political
 communities, is extended to the A-
merican colonies; and it is obferved
~ that it would have been a happy cir-
| cumﬁancle for the peace and welfare
of thole colomes, and for the un-

f difturbed
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difturbed continuance of their con-
nection with, and dependance upon,
Great-Britain, if the political confti-
tutions of the American colonies had,

all of them, been fettled at firft by

a& of parhament

~ The reft of the book, from page
776 to the end, confifts of a recapi-
tulation of the feveral articles of the
Plan of Reconciliation between Great-
Brltam and her American colonies
that has been explained and recom-
mended in the courfe of this and thge“
former Dialogues.

THE



THE
-Ca%mdian Freeholder.

" DIALOGUE IIL

~ FRENCHMAN,

‘MUST now defire you to communicate Introduttion
to me the remaining part of your Plan ‘ﬁiff{isg;ﬁ“d
of Reconciliation between Great-Britain and
‘her Englith colonies on this continent, with
the reafons upon which you fQund the feveral -
meafures you with to fee adopted for that
purpofe. Two of thefe meafures you juft
touched upon‘in eur two former converfa-
tions 5 which were, ¢ zhe removing Jroim the
minds of the Americans the apprebenfions of
baving bifbops eftablifbed amongf? them by the
authority of the king, or parliament, ¢f Great-
Britain, without the confent of thewr own af- -
| Emblies,”
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ﬁmblzes, and « zbe ammdmzm‘ qf the confli
tutions of tbe provinéial councils in the /éveral y
royal governments of America, (which are go-
verned only by the king’s commiffions, without
a charter,) by increafing to, at leaft, twice
their prefent number, the inembers of fuch’
councils, and by appointing them to hold their
Jeats in the faid councils during their lives or
good bebaviour, inftead of bolding them at the
mere pleafure of the Crown.” And I remem-
ber I obferved to you, upon our laft mention
of thefe meafures, that I thought the ten-
dency of them to pleafe and gratify the
Americans, and thereby to promote the good:
end of a reconciliation; was too evident to.
need a proof; but' I added, that I was pet-
fuaded that, befides this general tendency of
them, you had fome particular reafons, ‘arif<.
ing from your knowledge of the fentiments
of the Americans upon thefe fubjects; that
made you confider thefe meafures as of {0 '
much importanée: and you corifefled that.
you had fuch reafons, and promifed to ex=
plain them to me at our next meeting in the
fulleft and beft manner you were ablé: and
you likewife faid you mwht alfo, perhaps;-

fugbe(’c
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‘ﬁj‘g.gg&aanother meafare or two, (beﬁdés the-
two before-mentioned) that would be ufeful
towards this important end of reftoring peace
and canfidence between Great-Britain and
her American colonies. 1 now hope as we
have fufficient time- before us, that you will
fulfill your promife; and gratify my curiofity
upon thefe:points,. by explaining your notions.
‘and opinions concerning' them .in the fame
full and ample manner in which you have
-communicated your. fentiments on the other
fubjes which we have-difcufled. in our two
former converfations.
ENGLISHMAN.
I remember my promife, and'will endea-
‘wour to perform it, unlefs you fhall yourfelf
propofe to abfolve me from it in confequencew
' of the tedioufhefs of fome of the difcuffions
it will be neceffary to go into, in order to .
compleat difcharge of it. For I much fear
that, (patient as you have been hitherto in
hearing ‘the long accounts from Matthew
. Paris of the feudal fubjec¥ion of Wales to the
kings of England before the final reduction .
of it by Edward the 1ft, and the minute flate
of
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of the cafe of the Poff-nati in the teign of
king James the 1ft, and other tirefome pars
ticulars in our laft converfation,) "you"'wﬂl','_‘
hardly be able to bear up againft the length
and tirefomenefs of the accounts both \'Of"
fa&s and arguments which I fhall be obliged
to lay before you concerning the ftate of
religion in Atherica, and the endeavours
which have been made at fundry times by-
the partifans of Epifcopacy:in' thefe provinces
to obtrude their mode of church-government
and divine worﬂnp upon thofc of a different
perfuafion, %

FRENCHMAN

I have a greater ftock of patience than you
think for; and defy you to wear it out by
the moft ample difcuffions you can enter i'ntcl),'(
concerning the ftate of thefe pravinces of
America with refpet to any branch of their.
) government, whether c1v1l or religious. An({\
I therefore defire you would begm your ex-
planation of the reafons upon which you
foynd the remaining parts of your plan of
reconciliation, and more efpecially your firft.
meafure, “of removing from the minds of
the Amencans the apprehenfions of having

bifhops
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bithops: eftablithed amongft them by either
regal or parliamentary authority, and with~
out the confent of their own affemblies;”

the difcuffion of which you reprefent as o

‘formidably long and tedious.

ENGLISHMAN.
I am glad to find, you are fo much in
heart, .and hope you will continue fo. And,
fince you perfift in defiring it, I will enter,

without further delay, upon the cxplanatxon
: of this fubject. - - : T

The grounds upon which I conceive the
meafure you have juft now mentioned, “ of
“removing - from the minds of the Americans

 the apprebenfion of baving bifbops effablifbed 7

amongft them by the authority of the king or
parliament of Great-Britain, -and without the
- confent of their own tzj@mé/ze:, to be fo ne-
- ceffary to a reconciliation between thofe colo-
nies and Great-Britain, are as follows.

The people of feveral of the Englith colo-
nies in North- America. are - diffenters from
the' Eplfcopal Church of England, and are
either Prcfbvteuanu, -or  Independents, or

‘ Quakers,

Of the necefi-
ty of removing
from the minds
of the Ameri-

- canstheappre-

henfionof havs
ing bifhops -

eftablithed a-
mongft them.

Thereare great
numbers of
non epifcopaa
lians In magy
of the provin-
ces of Northi-
America.
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Quakers, or followers of fome other Te&, or

mode, of the Proteftant religion that is adverfe
to Epifcopal government. ‘This is more efpe-
cially the cafe with the four previnces of
New-England, to wit, Conne&licut, Rhode-
Ifland, Maffachufets Bay, and New-Hamp-
thire. 'The Englithmen who firft {ettled thefe
" countries, went thither about the year 1630,
during . the tyrannical; part of the reign of
king Charles the 1ft, on purpofe to.avoid the
feverities they were then expofed to from the
bithops of England, though Proteftants, and
with a view to follow and eftablith their own
mode of worthipping the Suprerie Being,

‘which they conceived to be purer (as they ex-~

prefled it,) and more agreeable to the fimplicity
of the Gofpel and the practice of the primitive
Chriftians, than that which was adopted by
the Church of England. For the liberty of-

- worthipping God in their own manner could

not at that time be enjoyed by them in Eng-
land ; the mode of worfhip adopted by the
Church of England being then prefcribed and
enforced with a high hand upon all the fubjects
of the Crown, without any allowance of any

other,
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other, even to Proteftant diffenters. From this
otiginal diflike to bithops in the firft fettlers of-
thefe provinces, arifing from the hard treat-
| ment they had fuffered from them, it is eafy
“to conceive that their defcendants may have
retained a ftrong prejudice againft that order
of clergymen, and a dread of falling un-
der their authority. And this has really
been the cale, and in a very high degree: |
‘infomuch that nothing can be more alarming
to this part of the king’s American {ubjeéts
than ‘the idea of falling back (to ufe their
own expreflions,) under that Egyptian bond-
age, and that yoke of {piritual tyranny, from
which their .anceftors, with fo much diffi-
culty, fpirit, and perfeverance, had made
- themfelves free; though with refpe@ to all
civil matters they greatly reverence and eftecem
the conftitution of the Englith government,
Thefe being the fentiments that prevail a-"
mongft them, one would have thought that
common prudence fhould have induced the
inhabitants of Great-Britain never to touch
ppon the flring of Epifcopacy with them, for
fear of exciting thofe notes of difcord which
it had formerly produced among their ancef-
Vor. I1L, Fff kg
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tors before they went from England to Amé.
rica, and which it was next to certain it would
produceagainamongft themas{oon as it thould
be put in motion. And it muft be confefled,
in juftice to the various fets of minifters of ftate |
that have direGted the government of England
for more than a century after the reftorationof
monarchical government in the year 1&6o;-
and more efpecially fince the happy revolu:
tion in 1688, I fay, it muft be confeﬁ'ed'that
few or-no attempts have been made by the
government of England to thwart the fentis
ments of the Americans upon this,.fpbje,ét
by endeavouring to eftablith bifhops among
them ; but the kings and queens of England
have been- contented to leave the fettlement
of the affairs' of religion in the American
provinces to their refpeCtive legiflatures, re-

~ ferving only to themfelves and their govern-
ours the fame power of allowing er. difal

lowing the alts of the American affemblies
made relating to it as they exercifed with
refpect to the a&s made by the f,arhe, legifla-
tures concerning any other fubjeéts. All that
has been done by the mere authority of the

‘ Crown,
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Crown, for the accommodation of the Epif~ But the epif-
copalians of North-America, has been to Xﬁ?ri?}%ﬁi ’
‘authorize the bithop of London for the time ?ﬁ‘fﬁgef‘:i‘;
being, to exercife epifcopal jurifdiction in thofe (fi}?iefti,tual Jurif-
provinces by commiffaries to be appointed by b;fhlc?; o‘;frie

. ’ : . don, who has
him for- that purpofe, and who have been delegated his

aceordingly fo appointed. And this, I believe, authority o
certain  cler-

has given no umbrage to the Non-epifcopa- gymen in the
. . . ! 1 ¥ -
lians in thofe provinces, feveral pro-

‘ the title of his
o : . commiffaries:
This authority was delegated by the Crown The fpiritual

to “the bifhop of London at one time by 4~ fqu,;lf;fé;y(;‘,’::

commiffion under the great feal of Great- delegared by’
o ‘ . . the Crown to
Britain, as I have been credibly informed. the bithop of
) . ’ . Londoninth
This was about thirty, or five and thirty, or, ate r"e?éﬁ‘oi
SR TS ST i . . : .. Georgethe2d
perhaps, more, years ago, in the time of either by & commir.

bithop Gibfon or bithop Sherlock, I forget fion underthe
which : but ‘they, both of them, were men %,’f:;éi?ﬁmﬁf
~of learning in the laws and hiftory of Eng-
land, as well as in the ftudies' more peculiarly
‘belonging to their profeffion, and were there-
fore likely to be defirous of acting in this
bufinefs under a legal and regular authority,
which (as we have already obferved, in the
former. part of this converfation, concerning
‘ the
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the delegation of all forts of powersof govern.

ment) could only be conferred on them byan
inftrument under the great feal. But, both

before and fince that time, this {piritual autho-

rity over the Epifcopalians of America has

been exercifed by the bithops of London by

virtue of only the private inftructions of the .
king to his governours of provinces under his

fignet and fign-manual. The inftructions res
lating to this {ubject are, as I believe, nearly
the fame for all the colonies, or, at leaft, for
thofe colenies in which the Epifcopal Church,
or Church of England, is the prevailing mode

of religion; as is the cafein Virginia, Mary-

land, South-Carolina, and Georgia ; in the
three firft of which colonies, as I have been
informed, it is eftablithed by aéts of affembly,

with a legal provifion for the maintenance of
its minifters; and in the laf}, if it is not com-
pleatly eftablithed, it, at leaft, has the coun-
tenance of the government, and prevails much

more than any other mode of worfhip. Now

in this laft colony of Georgia the royal inftruc-

tions to the governour concerning religion and -
church-government are as follows.

InsTrUC-
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InsTrRUCTION 73.

You are to permit a liberty of confiience to
‘zAzfl/‘ perfons, except papifts; fo they be contented
with a quiet and peaceable enjoyment of the
fame, wot giving offence or feandal fo the
government.

INsTRUCTION 76.

You fhall take efpecial care that God Al-
inighty be devoutly and duly ferved throughout
our goyernment ; the book of Cammon-pmye:?,
aas by latw eflablifbed, read each Sunday and
bolyday 5 and the bleffed facrament adminiftred
“according to the rites of the Church of England:

InsTrRUCTION 77.

You fhall be careful that the churches already
built there be well and orderly kept ; and that
more be built, as the colony Jhall, by God's
bleffing, be improved ; and that, befides a com-
petent maintenance to be affigned to the minifier
‘of each orthodox church, a convenient boufe be
built at the common charge for each miniffer,
and a competent proportion of land affgned bim
for a glele and exercife of bis indufiry.

Vour. Il Ggg

INSTRUC=
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INsTRUCTION %8,

%Tomini?er to  XYou are mot to prefer any minifler fo any
e preferred . . : .
v u benefice CCclefiaflical benefice in that our colony without.

without a cer- . > - -
e of hie @ certificate from the Right Reverend Father

orthodoxy mn God, the Lord BZ//JOP Qf Lmzdoﬂ, Of his
lﬁggif&o%ﬁ; being conformable to the dolrine and difiipline
g’:ngL‘E?P °f of the Church of England, and of a good life
' and converfation. And, if any perfon already
preferred to a benefice fhall appear to you to
give feandal either by bis doclrine or manners,
you are to ufe the proper and ufual means for

the removal of bim.

InsTRUCTION 79.

E::%allng:i; You are to give orders jforthwith, (if the

memberofthe f@re be not already done,) that every orthodox

‘ ;:Tﬂ); of his inifter within your government be one of the
veflry in bis refpective parifb; and that no
veftry be beld without him, except in cafe of
Sicknefs, or that, after notice of a wvefiry fum-
moned, he omit to come,

INsSTRUC-
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INsTRUCTION 8o.

You are to inquire whether there be any
minifter within your government who preaches
and adminifiers the facrament in any orthodox
church, or chapel, without being in due orders;
and to give an account thereof to the faid
Lord Bifhop of London.

InsTrRUCTION 8I.

And, to the end that the ecclefiaflical jurif-
diction of the faid Lord Bifbop of London may
take place in that colony, [o far as convensently
may bey We do think fit that you do give all
countenance aund encouragement fo the exercife
of the fame: Excepting only the collating to

benefices, granting licences of marriages, and

probates of wills; which we have referved to
You, 0ur GoVernour, and to the commander in

chief of our faid colony for the time being.

InsTRUCTION 82.

We do further direct that no fchoolmafter be
benceforth permitted to come from England
and keep fchool in the faid colony, without the
licence of the faid bifbop of London ; and that
Ggg 2 na

Of minifters
officiating in
orthodox
churches
without being
in due orders.

Bp. of Lon-
don’s jurifdic-
tion to be fup~
ported.

Licenfing
fchool-mafa
ters. ‘
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no other perfon now there, or that fball come
from other parts, fhall be permitted o keep
Jehool in that our faid colony of Geargz'a'wz‘tbs
out your licence firf? obtained. |

INsTRUCTION §3.

What degrees o o
of affinity fhall And you are to take efpecial care that a table

make mar-  of the marriages eftablifhed by the canons of the
Eﬁ%es uala- Church of England be bung up in every ortho-
o dox church, and duly obferved. And yoy are
to endeaviur to get a law pajfed in the affembly
of that colomy, (if not already dome,) for the

frict obfervation of the faid table.

InsTRUCTION 84.

ny The Right Reverend Fatber in God, Ed-
liey to(!;o; mund, late lord bifbop of - London, baving pre-
wilhed. Sented a petition to bis late Majefty, our royal
Jather, buinbly befeeching bim to fend infiruc-

tions to the governcurs of all the /évem[ plan=

© tations in America, that they caufe all Jaws

dl;"eczc{): made againft Blajphemy, Prophanentfs,

Adultery, Fornication, FPolygamy, Inceft, Pro-

phanation of the Lord’s day, Swearing, and
Drunkennefs, in their refpective governments,

0
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to be wigoroufly executed ;—— And We thinking
it bighly juft that all perfons who fhall offend
in any of the particulors aforefaid fhould be
profecuted and punifbed for their [aid offences
=1t is therefore our will and pleafure that
you take due care for the punifhment of the
afore-mentioned vices, and that you earneflly
recommend it to the affimbly of Georgia to
provide effetual laws for the refiraint and
fqn%ment of all fuch of the afore-mentioned
wices againf} which no laws are as yet provided.
And alfo you are to ufe your endeavours to
render the laws in being more effectual, by pro-
| ‘Zszmg Jor the punifbment of the afore-men-
tioned Vices by prefentment upon oath to be made
10 the temporal courts by the church-wardens of
the Jeveral parifkes at proper times of the year,
2o be appointed for that purpofe. Aud, for the
SJurther difcouragement of wice, and encourage-
ment of virtue “and gaoﬂ' living, tbaz‘ by fuch
example the Infidels may be invited and defire to
embrace the Chriflian religion, you are not tg
admit any perfon to publick trufts, or employ-
ments, in the colony under your government,
whofe ill fame and converfation may occafion
Jeandal,mmm— And it is our furtber will and

Pleafure




The convers
fion of Ne-
groes and In-
dians.

The numbers
of the inhabi-
tants and of
the births and
burials to be
tran{mitted to
England.

[ 414 ]
pleafure that you recommend to the affembly ty
enter upon proper methods for the erecting and
maintaining of [chools, in order to the training
up of youth to reading andto a neceflary know-
ledge of the principles of religion.

INsTrRUCTION 85.

You are, with the affiftance of the counci
and affembly, to find out the beft means to fa-
cilitate and encourage the converfion of Negroes
and Indians to the Chriftian religion : More
efpecially you are to ufe your endeavurs with
the affembly, that they make provifion for the
maintenance of Jome minifiers to inbabit amongf
the Indians, in order to inftruct them, as alfo
to prevent their being feduced from their alle-
giance to Us by French priefts and Fefuits,

INsTRUCTION 86,

You fhall fend to our commiffioners for trade
and plantations by the firft conveyance, in'
order to be laid before Us, an account of the
prefent number of planters and inbabitants,
men, women, and children, as well mayjters
.as [ervants, free and unfree;, and loj the

Slaves
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Haves in our faid colony: As alfo a yearly
account of the increafe or decreafe of them,
and bow many of them are fit to bear arms
in the militia of our faid colony,——You fball
caufe an exalt account to be kept of all per-
Jons born, chriftened, and buried : and you
thall yearly fend fair abftracts thereof to our
commiffioners for trade a;m’ p/zzm‘cztzom as

forefaid.

INsTRUCTION 87,

And we do further exprefsly command and
require you to give unto our commiffioners jor
trade and plantations, once in every year,
the beft account you can procure of what
number of negroes the fazd colony is ﬁtpp/zed
with. ‘

Thefe are all the inftrutions to the go-
vernour of the colony of Georgia that have
any relation to religion or church-govern=-
ment. And by thefe, you fee, the governour
is commanded to fupport the {piritual jurif~
dicion of the bithop of London in the faid

colony, under certain reftri&ions or limita~ -

tions, and thhout molefting the Proteftant
dlﬁéﬂtCI’S
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diffenters from the Church of England, i
whom they are injoined by the #75th infhrice
tion to allow a liberty of confcience. And
this jurifdiction of the bifhop of London ha,
in purfuance of thefe, and the like, inftrcs
tions, been exercifed in divers of the colonies,
of North-America by clergymen of the
Church of England; to whom the bifhops
of L.ondon have delegated it, ot fome pat
of it, under the title of their 'comiﬂiﬂzriei.
And this, as I before obferved, has given
little, or no, umbrage to the Non-epifeopa-
lians of North-America,

But it has, more than once, unfortunately
happened that fome of the members of the
Church of England in thefe colonies have
not been fatisfied with this delegated exertion
of epifcopal authority over them by the b
thup of London’s commiffaries, but havebeen
defirous to have a bithop eltablithed and refi-
dent among them, and have even fhewn
great uneafine(s at the want of one. 'They
have complained, on thefe occafions, that it
was a great misfortune to them to go without
what they ftyled the important benefit of

epifcopal
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epifcopal confirmation, and that it was a cruel
hardfhip upon their minifters to be obliged
to crofs the Atlantick ocean and go to Eng-
land for the purpofe of receiving holy orders
from the Englith bithops, by which fome of
them have died, either in their paffage to
England by the fatigues and dangers of the
{ea, or of-the fmall-pox after their arrival
there, and others have been put to more

expence than their flender fortunes could -

conveniently bear: and for thefe and, per-
haps, other fuch reafons; they have earncfily
follicited the eftablithment of a bithop in
America.
taken their rife from the fuggeftions of a few

Thefe complaints have generally

zealous clergymen of the Church of Eng-
land fettled in America, who probably withed:
to increafe their own confequence in this
cpuntry by obtaining fo fplendid a fupport to
their party, which would feem to raife it
above all the other religious parties, and be
the means of exalting it's members, or, at
leaft, it’s minifters, to offices of dignity and
power. And fometimes we may {uppole thefe
reverend gentlemen might flatter themfelves
with the hope that they themfelves might be

Vor. 1L Hhh the
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the happy perfons whom the Crown would

“pitch upon to fill this new'and lofty ftation,
~ But, whatever might be their motives. to i,

it is certain that thefe complaints about the
want of a bithop in America haVe been prin.
cipally fet on foot by fome clergymen of the
Church of England refiding in it, and have
been propagated by them amongft the Laiety
of the fame communion, who have fome-
times been perfuaded to join with them in
complaining of this hardthip. And whatis
moft remarkable is, that thefe very zealous
clergymen, who have found out this griev-
ance for the Americans of the epifcopal com-
munion, have been, for the moft part, na-
tives of England, and not of America;

though, by their zeal for the fpiritual welfare

of the inhabitants of the latter country, one
would be inclined to fuppofe they muft have
been born there. For, as to the principal
clergymen of the Church of England in.
America, who have been born and bred in
America, (and who therefore feem to have
the beft right to judge of what is fit to be
done in this matter for their own accommo-
dation, and that of their feveral congrega-

tions;)
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tions ;) I have been well affured that they are
-in general very well contented with the prefent
ftate of the Church of England in'America,
and with the exercife of the epifcopal authority
there by the bithop of London’s commiffaries
in the manner I have already mentioned :
and this is more particularly true of the
American clergy in the provinces of Virginia
“and Maryland and South Carolina, in which
the Church of England is legally eftablithed
by acts of their refpeciive legiflatures, and in
which the number of diffenters from the
Church of England is greatly lefs than in the

other colonies. '

FRENCHMAN.

This feems rather ﬁrange‘: fince, if any
people have a right to complain of the want
“of a bifhop, and to be earneft with the
Britith government to fend them one, it
feems naturally to belong to thofe colonies
in which the majority of the people are
members of the epifcopal church; and more
efpecially to the clergy of thofe colonies;

“ becaufe they are the perfons upon whom-

Hhhz . moft

The epifcopal
clergy born in
America feem
to have the
beft pretence
for complain-
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want of a re-
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moft of the hardthips that may arife frorh

want of a refident bithop, muft be fuppofed

In what cafe
it would be
juft and pru-
dent to efta-
blifharefident
bifhop in A-
mesica.

to fall. If the people of thefe colonies are
contented to be without bifhops, it feems ab-
furd and.impertinent, and, I might almoft
fay, feditious, in the epifcopal clergy of the

-other provinces, (in which the diffenters

from the Church of England are more nu-
merous than the churchmen,) to ufe any
endeavours to procure the eftablifhment of 2
bithop in thofe provinces. Bat, if it fhould
ever happen that the body of the people, in
either of the above-mentioned colonies of
Virginia, Maryland, and South Carolina,
(in which the Church of England is efta-
blithed,) thould earneftly defire to have a
bithop eftablithed amongft them, and fhould
teftify that defire in a regulan and conflitu-
tional manner, by a petition of their aflem-

~bly to the king to eftablith one amongft

them, I muft needs fay that I think their

requeft ought, in fuch a cafe, to be com-
plied with.

EN G5
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ENGLISHMAN.

- That is precifely my opinion upon the fub-
je&. A bithop ought, in fuch a cafe, to be
eftablithed in the province whofe affembly
thould have petitioned for it ; but not before.
But this the American aflemblies are far
enough from being difpofed to do. For, on

Thiscafedoes
not feem like«
ly to happesn. -

the contrary, the aflembly of the province of -~

Virginia not long fince, as I am well affured,
returned thanks to an epifcopal clergyman
of the name of Henley, for having refufed to
join with fome of his clerical brethren in pe-
titioning for the eftablithment of a bithop,
as having by the faid refufal rendered a good
fervice to the province by preventing the far-
ther profecution of a meafure which they
thought would have ‘a pernicious tendency.
Nor do I believe that any confiderable num-
ber of the clergy of Virginia were difpofed
to the meafure, though fome of them cer-
tainly were fo. But of this I cannot fpeak
‘with certainty, as I have never heard what
were the particular numbers of the perfons
that efpoufed the different fides of that

quefhon.
FRENCH-
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FRENCHMAN.

After fuch a publick mark of their difap-
probation of the eftablithment of a bifhop in
America, as you have juft now mentioned to
have been given by the aflcmbly of Virginia,
it would feem to be the height of folly at
leaft, if not of tyranny, for the Britith go-
vernment to attempt fuch a meafore in that
province. And even, if they had not given

fuch a teftimony of their averfion to the

meafure, I thould think it would have been
a moft imprudent thing in the Englith mini-
ftry to intermeddle in a bufinefs of that de-
licate nature before they were well aflédred it
would be agreeable to the people there. For
nothing is more apt to create uneafinefs
amongﬁ\ a people, than meddling with their
religion without their confent, even though
it be to fupport and encourage it: of which
the Englith miniftry have now a remarkable
inftance before their eyes in the cafe of us
Canadians. For, though we are much at-
tached to the Roman-Catholick religion, and
fhould have been extremely unealy if we had
been reftrained from the free exercife of it,

WE
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we have been almoft as much offended by
the officious zeal thewn by the Britith par-
Jiament for the f{upport of it, by that claufe
in the late unhappy Quebeck-A&, which
revives our legal obligation to pay our priefis
their tythes. So tender are men's teelings
upon the fubject of religion !

But, as to the other provinces of North
- America, in which the majority of the peo-
ple are diffenters from the Church of Eng-
land ; and, more efpecially, the provinces of
New-England, in which the people have
(as you tell me) an hereditary averfion to the
government of bifhops, arifing from the
memory of the hardfhips which their an-
ceftors formerly fuffered from it; it feems to
be {o very abfurd, impolitick, and oppreflive
for the government of Great-Britain to efta-
blith epifcopacy in- thofe provinces, that I
can hardly believe the thought of domg fo
has ever been ferioufly entertained by any
ftatefman, or perfon of any weight, or au-
thority, in Great-Britain. I therefore beg
you would inform me what has been faid or
done in Great-Britain that could give occa-

| fion
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fion to any apprehenfion of a defign of this
kind in the minds of the Non-epifcopalians
of America. |

ENGLISHMAN.

I have already told you that the com-
plaints concerning the want of a bifhop in
America have generally taken their rife from
fome clergymen of the Church of England,
who have been born and bred in England,
and, not meeting with preferment in their
native country, have gone over to North-
America to exercife their profeffion in that
country. Thefe clergymen have been of two
forts ; either fuch as have been invited to of-
ficiate there as minifters of particular congre-
gations of the communion of the Church of
England, or fuch as have gone thither as
miflionaries from a certain {ociety in England,
called The fociety for propagating the gofpel in

Joresgn parts, for the purpofe (as has been
pretended) of converting the Indians of this
continent from heathenifm to the Chriftian
and Proteftant religion. But, though the
clergymen of the lawer clafs have been fent
to America under pretence or furthering that

pious
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pious and uleful work, théy have ufually
employed their time and talents in a manner
that had not the fmalleft relation to it, and
to purpofés that have rather had a mifchiev-
ous than a beneficial tendeney to the peace
and happinefs of thefe provinces. For, iri-
ftead of going amongft the Indians, and re=

fiding in their villages, and learning “their
Ian‘guages, and ’endéavouring(to’ inftruct them

in the truths of the Chriftian religion; they
have generally fettled themfelves in fome of

the moft populous towns and diftrics of the .

cultivated parts of. théfe provinces, which are
inhabited only by Englithmen, or people who
fpeik the Englith laiguage, and have there
employed them{elves in converting Chriftians
and Proteftants from one mode of chriftianity
to another, that is, from the opinions enter-
tainéd by the PrefByteriatis, and Independents;
‘and Anabaptifts, and other diffenters from the

Church 6f England, to the do&rines and dif- -

cipline of that church: which I muft needs
confider 4s doing miifchief inftead of good in
thofe provinces, inafmuch as it has tended to
raife uneafinefles and diffenfions amongft the
inhabitants of them, and make them diffatis-

Vour. II. Tii fied
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fied with the modes of divine worthip to which
they had been accuftomed from their youth,
and in the pra&ice of ‘which they had lived
virtuoufly and peaceably and in charity one
with another ; and this without any advantage
to either their fpiritual or temporal welfare,
For the members of the Church of England
do not hold, (as you Roman Catholicks do,)
¢ that all perfons who are not of their own
« church, are objefts of the divine wrath,
¢ and will be eternally miferable in the next
< world,” but acknowledge that all fincere
Chriftians, at leaft, if not all men whatever,
who a& virtuoufly, and agreeably to the dic-
tates of their own confciences and the means
of information and inftruétion that have been
afforded them, will (notwithftanding their
erroneous opinions with refpect to the doctrines
of religion,) find mercy from God Almighty
in a future life, through the merits of our
Saviour Jefus Chrift, who died for the falva-
tion of all the world. This being the opinion
entertained by the members of the Church of
England, thofe bufy epifcopal miffionaries
who, inftead of endeavouring to convert the
Indians to Chriftianity, have employed them-
felyes
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fblves in labouring to draw away virtuous and:
fincere Prefbyterians and Independents in
New-England or New-York from the mode
of divine worfhip which they had received
from their forefathers, and had been ufed to
from their cradles, to that of the Church of
- England, can never have imagined that they.
were doing their converts any fervice with re--
{pe& to their eternal welfare in the next
world, but muft have been actuated by fome
motive .of a merely temporal nature ; which-
~may have been, - perhaps, to make their con-
verts more attached to the interefts of Great-"
* Britain, and more willing to continue depen-
dent upon it and obedient to its laws, than
they otherwife would be, while they enter-.
tained fuch different notions with refpet to.
church government from the generality of
their fellow-fubje@ts in Great-Britain, This
zeal for the temporal and political interefts of
Great-Britain is the very beft motive to which
I can afcribe the conduc of thefe miffionaries
in thus endeavouring to make converts of
fincere Chriftians of the Prefbyterian or In-
- dependent perfuafion, to. the religion of the
Church of England. But it feems much
Iiiaz more
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more probable that they hdve, for the moft
part, been aCtuated by more interefted mo.
tives, and have had a view to increafe thejr
own importance by aggrandizing the party to
which they belonged ; and to procure thems
{elves congregation_s, when they had none, or
to increate them, when they had ; and, above
all, to recommend themfelves to the favour
and patronage of the powerful bifhops in-
England, by whom the bufinefs of the fociety
for propagating the gofpel in foreign parts
was carried on, and by whofe means they had-
been fent as miffioparies to America, But,
whatever might be the motives which induced
them to-be fo diligent in their endeavours. to
- make this fort of profelytes, I am  confident
that they have done a great deal more harm,
than good by it to the ixihabitants of America,
by exciting among them a fpirit of difcord
and animofity and jealoufy, from which they
would otherwife have continued free. And
they have alfo dene a differvice to Great-
Britain itfelf, by exciting amongft the non-
epifcopalians in America an apprehenfion that
the Britith government would, one day or
other, at the folicitation of thefe very zealous

miflionaries
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miffionaries and their converts, fupported by
the interefts of the bithops that were their
patrons in England, eftablifh epifcopacy among
them ;—an apprehenfion which has a manifeft
tendency to weaken their attachment to the
kingdom of Great-Britain and ‘make them
lefs difpofed to continue In dependance on it.

But, that you may not fuppofe that I have
fpoken too haftily and without fufficient
_grounds, of the manner in which the Englith
clergymen who have been fent into North-
America as miffionaries from the Englifh fo-
ciety for propagating the gofpel in foreign
parts, have condugted themfelyes in thefe pro-
vinces, 1 beg leave to read to you a few ma-
terial paflages from Dr. William Douglas’s
- hiftorical and political fammary of the firft

planting, progreflive improvements, and pre-

fent ftate of the Britifh fettlements-in North-

America, which will abundantly confirm all

1 have advanced upon this fubjc&. This

book was written in- the year 1750, that is,

two years after the peace of Aix la Chapelle,

“and five yeart before the commencement of
hoftilities in the late war, and confequently

“many
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tany years before the rife of the prefent un-
happy difputes between Great-Britain and this
continent, which did not begin till a year or
two after the late peace in 1763: and it is
generally allowed to be a very faithful and
impartial account of the ftate of thofe pro-
vinces at that period. Now the author in-
forms us in vol. 2, page 119,  that the re-
“ ligion-miffionaries neglect the converfion of
« the Indians, and take no f;zrz‘b_er care than
“« awith relation to their falaries or livings, and
“ of being [flationed in the moft opulent towns,
“ awbich bave no more communication with the

“ favage Indians than the city of London bas.”

- And, invol. 2, p.126,after having givenusalift

of no lefs than 74 places in the well-fertled parts
of the provinces of Newfoundland, Maffa-
chufets-bay, New Hampthire, Rhode-Ifland,
Connecticut, New-York, New- Jerfey, Pen-
fylvania, North-Carolina, South-Carolina,
Georgia, and the Bahama iflands, he writes.
as follows : “ The fociety for p?apzzgaz‘z'ng the
“ gofpel in foreign parts is a very good, pious,
 and moft laudable defign : but the execution
<« thereof in Britifb North America is much
¢ faulted [or blamed].”

¢« Any
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© Any indifferent man could not avoid ima-
gining that by * propagating the gofpel in

< foreign parts” was meant < the converfion
< of the natives of fuch parts;® © as the royal

€

<

[4

<

-~

| 3 =Y

charters and proprietary grants of our plan-

tations enjoin the civilizing and converfion of
the Indians by doftrine and example. It is
aftonifbing to hear fome of thefe mz]wnarie.{,
and their friends, indifcreetly affirm that this
was no part of the defign, becaufe not expref~
fed in firong terms in their charter. King
William, the granter of the charter, cannot
be fuppofed to bave meant that the expulfion,
or elbowing out, of [ober, orthodox diffenters,
was the principal intention thereof s though
it is at prefent their chief practice, there not
being one miffionary - (the Albany and Mobawk
miffionaries excepted,) that takes the leaft no-
tice of the Indians. The fociety, being fen-
Sible of this neglec? bave in their late/t miffion,
(that of Mr. Price for Hopkinton, about 30
miles inland from Bofton,) infiructed their
miffionary to endeavour tbe propagation of the
Chriftian religion among “the neighbouring
Indians.

€ The

The true and
original de-
fign of the in.
fhtation of the
Englith {ocie-
ty for propa-
gating the
gofpel.
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¢ The praﬁzce of the pre/ént mzjﬁzomzrzes i
< fo obtain-a miffisn to our mwft civilized and
< richeft towns, where there are no Indians, n
¢ Gpant of an orthodoi chriffian niniftry, and
s w0 Roman-Catholicks; ‘which are the thee

« principal intentions of their miffion. They
< feem abfurdly to value thenifetves upon thé di-
“werfion (I do not fay, perverfion) of the.
t Prefbyterians and Congregationalfs. Al
¢ men bave a laudablé veneration for the reli-
< gion of their anceftors 5 and the prejudives of
¢ education are bardly to be cvercome. - Why
¢ then fhold a perfon who peaceably follots the
€ orthodox; allowed, or tolerated, way of bit
¥ forefathers, be avcr-perfuaded to relinguifh i,
¢ though by an interveding wavering [thatis, by
¢ the uncertain ftate of mind that intervenes
¢ between the beginning to abandon an old
¢ fet of religious opinions and the final adop-
¢ tion of new ones,] there is danger that the
“ man may be overfet and fink into infidelity?

¢ The miffionaries feem to value themfelves moré

* upon this than upon the converfion of a Heathen
¢ to our civil, national intereft; and to Chriftia-
“ nity; or than upon the reformation of a Romatt
Catholick, (which is much wanted in Mury-

$ Jand)
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< Jands) or the prefervation of the defeendants

¢ of Britifb anceflors from running into infi-
< delity s of which theré is mucb danger in
¢ North~Carolina.

< In the charter of the faid fociety it is
¢ fuid, that in feveral of the colonies and fac-
< tories beyond the feas the provifion jfor the
¢ maintenance of orthodox minifters is wvery
€ mean, and that in many others there is no
¢ provifion at all made for this purpofe ; and
¢ that therefore the fociety is ¢ftablifhed for tha
< management of fuch charities as fhall be re-
¢ ceived for this ufe. XYet it o bappens that
< the miffionaries of the fociety are not [tation-
< od 'in fuch poor out-lying towns as are de-
¢ feribed in the above manner in the charter,
¢ but in the moft opulent, beft-civilized, and
¢ chriftian, towns of the provinces; that is,
“ in all the metropolis-towns of the colonies,
¢ and other rich and flourifling towns in the
¢ fame, that are well able to fupport, and do
¢ in_faét fupport, orthodox minifters.

¢ In all our colomies, (Rhode-Ifland ex-
cepted,) [that is, I fuppofe the author
¢ means, in all the colonies of New-England,

Vor. 1L Kkk except
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¢ except Rhode-Ifland, not in all the colonieg
¢ of North-America] there is a parochial pro--
¢ wifion for an orthodex gofpel-minifiry ; info-
¢ much that Dr. Bray (who is a zealous pro-
< moter of the fociety for propagating the gof-
¢ pel,) bas declared that in the colonies of Maf-
¢ fachufets Bay and Connellicut there was no
¢ need at all of miffionaries.

¢ In the latter years of queenn Ann’s admini-

¢ firation, (as I comjeliure,) the defign of this
¢ charity was perverted from its original de-
¢ fign, (which was to convert the beathens to
¢ chriffianity, to preferve a finfe of religion
¢ amongf} the inbabitants of our difiant planta-
¢ tions, and to prevent the growth of papéry, )
¢ to a defign of withdrawing the tolerated, fo-
¢ ber, religious diffenters, or non-epifcopalians,
¢ from their feveral perfuafions to a conformity
¢ with the then bigh-church opinions ; as a ma-
¢ nuduclion to popery, and the introduction of
¢ a Popifb Pretender to the Crown. But, as,
¢ by the bappy fucceffion of the prefent Proteflant
¢ family to the Crown, all bopes of this kind
¢ are vanifbed, it is in vain, and will anfwer
¢ no end, for any party of men to foment divi-
¢ Jions
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* fions among good Chrifiians. I bave a w%y
‘ grea}f regard for all good minifters of the
¢« Chriftian gofpel, and bhave no private, or
¢ particular, refentment againft any miffionary :
 but, as an impartial biftorian, 1 could not
¢ gvoid relating matters of fact for the infor-
¢ mation of perfons concerned, who, by reafon
< of diftance and other bufinefs, cannot be other-
¢ apife informed.

< In the charter of the ficiety the propaga-
¢ tion of the particular veligion of the Church of
* England is not mentioned : the expreffions ufed
“ in it are general, as, < An orthodox clergy,”
“ — the propagation of the Chrifiian religion,
‘< gr gofpely in foreign parts” < Therefore
< miflionaries ought to be men of moderation,
¢ that is, of general charity and benevolence ;
¢ more efpecially if we confider that many dif~
¢ fenters have coniributed to this charity, and
¢ are worthy members of the fociety. Fiery
¢ zealots are defrimental to the defign of the
¢ Jociety.

¢ By grofs impofitions wpon this worthy and
§ laudalle fociety their charity aad chriflian
' Kkk 2 bene-
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benevolence is egregioufly perverted.’ I fhall
mention a few inflances. Firft, In the large
and not-well-civilized province of North-
Carolina, that country being poor and un.
bealthful, miffionaries were not fond of be-
ing fent thither ; z‘/ngb Sor many years
they bad no gofpel-minifier of any denomi-
nation among/t them, and did degenerate
apace towards beathenifm. The neglect of
religion bad been carried fo far in this
province of late years, that great numbers
of the inbabitants of it had never been even
baptized : infomuch that fome loofe clergy-
men of the neighbouring province of Virgi-
nia bave, at times, by way of frolick, made
a tour in it and chrifiened people of all ages
at a certain price a-head, and bave made
a profitable trip of it, as they expreffed it,
And Mr. Hall, who was lately appointed
miffionary for the north-diftrict of North-
Carolina, writes that in the year 1749,
be baptized no fewer than 1282 perfons.
And Mr. Moir, of the fouth-diflrié of
that province, informs us (in bis abfiralt
€ Jor 1749, page 48,) that he cannot giwe

¢ an exall account of all the perfons be bath

j éﬂp-
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¢ baptized in his journies, jfor want of a

S perfon to count them, but that he thinks

¢ they bave fometimes amounted to more than

¢ 100 perfons in one day.  Thefe two miffion-

¢ aries were, with fome difficulty, obtained

by the follicitation of the prefent governour

of North-Carolina, whoe wrote word to the

¢ feciety, < That the people of his govern-

 ment had no miniflers, or teachers, of any

“ demomination, and that, unlefs fome care

““ apas taken to prevent it, the very jfootfteps

< of religion would in a fhort time be worn

* out there” ¢ Xet, while this province of
¢ North-Carolina was thus deftitute of reli-

“ gious inftruétion, the well-civilized and .
‘ ‘.tbrzjz‘zamzzed colonies of New-England were

¢ crowded with wmiffionaries. It is only of
¢ wery late years that two miffionaries, and
¢ no more, namely, the aforefaid Mr. Moir

* and Mr. Hall, have been fent to North-
¢ Carolina; the jformer to itinerate on the
€ fouth fide of the Neufe river, the other on
¢ the porth fide of that river.

~

~n

¢ Secondly, one claufe in the fociety’s char-
fer direéts that mg'jz"o;z;zries jZm/Z be fent irio
: ¢ foreig

r
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€ foreign parts ¢ for the inftruction of thofe

£¢

. who are in danger of being perverted by

““ Romifb priefts and Fefuits'to their fuper-
“ frition”” ¢ Now this is by no means the

<

<

cafe in the colontes of New-England, though
that- is the part of America which is the

© moft crowded with thefe miffionaries.  Ma-

4

<

<

[4

ryland is the only colony on the continent of
North-.dmerica that is affeéted with popery:
and there the parochial minifters feem not
to endeavour to convert, or reform, the peo-
ple of that religion. [The miffionaries of
the fociety might therefore be ufeful in that
province, yet few of them have been fent
there.]  So that the papifts, or difloyal, are
indulged or overlooked ; and one would be
apt to imagiie that the principal defign of
the fociety had been to pervert from their
antient opinions in religion the loyal pro-
teftants who aiffent from the Church of
England, feeing that the miffionaries with
the largeft [alaries are generally [tationed
112 the very loyaleft, the beft-civilized, and
moft opulent towns of the colonies, which are
well able to fupport, and in faét do Juffici-
ently fupiorty a froteflant, orthodox, gojpel-

LY,
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minifiry. I fball only inflance in the towon of
Boflon, the place of -my refidence, the metro-
polisof all the Britifb American cclonies. In
Boflon there are many congregations of [ober,
good, orthodox Chriflians, of feveral denoimi-
nations ; particularly two congregations of
the Church of England ; the refors of which
are very good men, and well maintained by
their refpective cdngregazz‘z‘om; and befides
thefe, there is ancther minifler of the Church
of England, called the king's chaplain, with
a falary of 100l flerling per annum from
Great-Britain: and a fuperb, coflly church,

equal to many cathedrals, is now building by

the members of the Church of England.  Yer,
notwithflanding thefe circumflances, this moft
excellent and laudable charity is mifopplied
by flationing kere in Boflon a fiperfluous mij~

Jionary at the charge of 70l. flerling per an+

num, befides the allowance from bis congre-
gation.  While fuch things are done, the [o-
ciety may well complain of their funds being
infufficient : but, if the number of miffiosna-
ries was leffencd, and they were [taticned in
proper places, there would be 1o reafon for
this complaint. This would be agreeable to

¢ the

Inftancein the
town of Bof=
ton..
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« the original defign of the ficiety, which if
¢ concifely expreffed by the bifbop of Saint Da-
© wid’s tn bis Jermon before the fociety in Fes
¢ bruary, 1749-50, in thefe words : * An op:
« portunity [of extending the Chriftian re-
« ligion] #s prefented both among the plain and
_fimple Indians, and among the unbappy Negro
« flaves. An witer extinélion of chriftianmty
“ (meaning in North Carolina,) was no ab-
“ furd, or groundlef:, apprebenfion.” ¢ But
¢ Jo far are the prefent miffonaries of the fos
“ciety from jfollowing this original defign,
¢ that, in the accounts which they annually
¢ tranfmit to the fociety of their proceedings,
€ they generally mention only the numbers of
¢ perfons that bave been baptized by them and
¢ admitted to the Lord’s Supper, but fay no-
< thing of the Indians that bave been converted
¢ by them, or the Roman~Cathclicks that have
¢ been brought over to the Proteftant religion,
© or the methodifts, or enthufiafis, that have
¢ been reduced to a fober mind, and the like ;—
¢ as if thefe things were no part of the defign
€ of their miffion. Their chief care [eems to
¢ be to get a good, eafy, lving, and to fir up
¢ frifes and diffenfions amongft thofe who are not
¢ members
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 members of their church, and to izzz'tbdm'w
¥ the wilder part of our young people from the

< orthodox, _ tolerated, way of worfbip of their

< anceflors to one that is lefs rigorous ; which
¢ often produces divifions and difaffeétions in
¥ families. And fometimes it bas bappened,

¢ upon the deceafe of a congregationalifp mini-

¢ fler, and the election of a new one fo fupply
¢ bis place, that fome of the members of the con-
< gregation bave not concurred with the others
< in their -new choice, and thereupon in refent-
¢ ment, and, perbaps, by the advice of a miffi-
¢ onary, bave gone over to the Church of Eng~
¢ land. |

.. ¢ The colony of Conneclicut is fmaller than
« . many others of the Britifb colonies, but is the
¢ moft prudent and indufrious colony of them all,
¢ There are no wafle lands remaining in it;
< and it is properly fupplied with orthodox mi-
< nifters of the gofpel, who are both well qua-
Aified o exercife their funitions, and well
paid for deing fo. "It therefore bas no need
© of any miffionaries. XYet, from the mifrepre-
¢ fentations which bave been made of its cond:-
¢ tion to the fuid fociety for propaglozting the
~ Vour. IL L1lL gofpel

~

"
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¢ gofpel in foreign parts, thiscolony is crouds
¢ od with a greater number of miffionaries, in
¢ proportion to.its extent, than any other-co-
lony in North-America. And (what is moft
unjuft and bard upon them,) the government
¢ of it bas been accufed (in the laft abfiragt
¢ that bas been publifbed by the fociety of the

¢ proceedings of their miffionaries,) of indulg-
¢ ing a perfecuting [pirit, becaufe three or
¢ four mean perfons bave been profecuted there
¢ according to law fer not paying their town-
¢ fbip-rates, in which might, probably, have
¢ been included their proportion towards the
¢ fupporting of a gofpel-minifiry, as endowed
$ by a legal town-meeting. This has been
< made the ground of a charge of perfecution.
¢ But o far are the people of New-England,
¢ at prefent, from being governed by a per-
¢ fecuting [pirit, that in the provinces of
¢ Mafachufets Bay and Conneélicut, upon a
¢ reprefentation made upon this fubjest and
¢ tranfmitted to England, there have been
¢ alls of aflfembly made, by which it bas been
¢ enalled, “ That all’ fuch as profeffed thems
“ Jelves.to be members of the Church of Eng-

£¢ land flould be entirely excufed from paying

: < o
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“ gny taxes towards the [ettlement of any
< minifer, or building of any. meeting-houfe,
““ and that the taxes of Juch perfons fhould be .
“ paid to their Church-of-England minifer.”’
¢ dnd by fimilar als of affembly paffed in the
¢ years ¥728 and 1729, Anabaptifis and-
© Quakers are exempted from paying any
“ thing to. the parifb, or town/bip, minifiry,
¢ So far are the people of Connelticut from,
¢ being of a perfecuting [pirit; and fo ill-
¢ grodézdcd are the afperfions that have beeny
¢ thrown out againft them on that account I’

Fromthefe paffages* of Dr.Douglas’sbook
you may _perceive that the account I gave you
above of the temper and condu@ of thefe
miffionaries of the Englith fociety for propa-
Oatmg the gofpel was not 111 founded.

FREN(}HMA_N,

I do indeed perceive it plainly : for thefe
paflages from Dr. Douglas more than make

% In the paffages here cited from Dr. Dowf as’s
Summary I have taken the liberty to correct a few gram-
matical errors and other inaccuracies of expreffion, but
without the fmalleft variation of the fenfe ; as thofe who,
will take the pains of comparing them thh his book

- will eafily perceive.
L1l 2 out
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out your affertions. But what I moft admiirg’
of all that you have read to me from that .
author, is the great candour and moderation -
of the two New-England colonies of Maffa-

_chufets Bay and Conne&icut, with refpedt to

thofe inhabitants amongft them who difTéng
from their eftablithed mode of worfhip, and
are either Anabaptifts or Quakers, or mem-

‘bers of the Church of England. To exempt

thefe diffenters from making the common pay-
ments for the maintenance of the minifters of
the congregational church, (which is there
the religion eftablithed by law), and for the
repairs of the buildings ereted in the fevera]
parifhes for publick worthip ; and to require
them to make thofe payments to their own
minifters, and for the fupport of their own
peculiar modes of worfhip; is. Jomething more
than tolerating them :—it is giving them a
a kind of co-efablifbment in common with
their own church.  For fokeration, according
to my conception of its meaning, implies no
more than"a permifiion to people who differ
from the eftablithed religion in any country,
to affemble together in places of their own
building, or procuring, to worthip God in
their
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their own manner, by the affiftance, or mi-
niftry, of minifters of their own chufing,
and who are paid by their own voluntary
donations, or contributions. It does not feem
to require, as a neceflary ingredient of it, an
exemption from the ordinary contributions
paid by the other inhabitants, by virtue of the
publick ordinances of the country, towards
the fupport of the publick religion eftablithed
in it, any more than from thofe paid by the
fame anthority, towards the maintenance of
the publick roads, or bridges, or fortrefles,
or other publick buildings of the country, or
towards the maintenance of the judges and
other pcrfons concerned in the adminiftration
of plibli.Ck' juflice in it, or any other publick
inftitution which the majority of the people
have thought fit to eftablith in it. Such an
exemption from the contributions made by
the other inhabitants of thofe two provinces
to the maintenance of the publick religion

and mode of worfhip eftablifhed in them, is:

therefore an indulgence beyond mere tolera-
_tion.  And the law which, you fay, has been
pafled in thofe provinces to compel the mem-
bers of the Church of England in every dif-

| , o trict

Ttdoes notre-
quire an €x-
emption from
the ordinary
contributions
towards the
{upport of the
eftablithed re-
ligion of the
country.



Great thanks
are due-to the
governments
of Conneéli-
cut -and Maf:
fachufets Bay
by the mem-
bers of the
Church of
England.

[ 446 ]

tri&t of them to pay thofe contributions to theis
own epifcopal minifter, inftead of the efta.

* blifhed congregationalift minifter, goes anca

ther ftep further, in favour of the Church of
England, than even that indulgence, and gives
that church az ¢ftablifbment in thofe provinces,
n common with the Congregatiénal mode of
worfhip which is followed by the majority of

‘the inhabitants of them. The members of

the Church of England ought therefore to be
full of gratitude to the affernblies of thofg
two provinces of Connecicut and Maffachu-
fets Bay for their mncommonly kind treatment
of the perfons of their perfuafion, and more
efpecially of their clergy, (who by this means
get a legal maintenance in thofe prdvinces,)
inftead of complaining that they are perfecu~
ted by them. But the pride of fome relis
gionifts is fo great that they are apt to confi-
der themfelves as perfecuted when they are
only reftrained from pertecuting people of
other perfuafions. And this feems to have
been the cafe in fomé degree with thofe mem-
bers of the Church of England who, )}ou tell
me, have complained of the perfecution of
their brethren in Conneé&icut and Maflachus~
fets Buy,

| E N G-
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ENGLISHMAN.

I agree with you intirely in your notion of
Yoleration. It is fimply a permiffion by law
to thofe inhabitants of a country who differ
‘in their religious opinions from the majority
of the people, to aflemble together in places
and therein to wor-
thip the Supreme Being in the manner they
moft approve, by the afliftance of minifters
of their own chufing, and whom they main-
tain, or reward for their {ervices, in the man-
ner they think fit;
tion from the ordinary contributions eftablifh-
ed by law to the maintenance of the publick
religion. And this is the only fenfe in which
the members of the Church of England un-
derftand the word zoleration, when they apply
it to the Prefbyterians and other Proteftant
diffenters in England ; who are all obliged to
pay their tythes and other church-dues to the
epifcopal minifters of their refpective parithes,
' notW1thf’tand1ng they receive no advantage
from them, and have never dared, or pre-
fumed, to afk of the Britith parliament fuch
an additivnal indulgence as that which has
' ' been

of their own procuring,

but not Wi’th an exemp-~’

The true no-
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fuch exemp-
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been granted to the members of the Church
of England, by the generous and liberal afs
femblies 6f the province of Maffachufets Bay
and Connecicut, of being exempted from
the payment of tythes and other church-dues
to the epifcopal minifters of their refpective
parithes, upon condition that they fhall pay
them to the diffenting minifters of their own
tolerated congregations. Such a requeft has
never yet been made, and, I believe, never
fo much as intended, or propofed, to be made,
to the Britith parliament by the Proteftant
diffenters in England : and, if it had been
made, it is next to certain that it would have
been highly refented by the bithops and cler-
gy of the eftablithed church, and by great
numbers of the lay members of it, as a bold .
and feditious attempt to undermine the Church
of England, and would have been rejected .
with high difdain by both houfes of parlia-
ment ; and perhaps it might even have en- .
dangered the continuance of that fimple and
. naked toleration which has been enjoyed by
- the Quakers and fome others of the Pro-
teftant diffenters from the time of the great
Revolution, in 1689, to the prefent time, by
| virtue
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virtue of an a&t of parliament paffed foon
after that happy event, and called zhe A4# of
Toleration. So far are the members of the
Church of England in Great-Britain from
equalling the Congregationalifts of Maffachu-
fets Bay and Conneéticut in the extent and
liberality of their principles of toleration to-
wards perfons who diffent from them in re-
ligion ! '
FRENCHMAN.

Sitice thefe are the notions of toleration
that previil in England, it is really aftonifh=
ing that any members-of the Church of Eng-
land thould have had the affurance to com=
plain of the people of Conneficut in the
manner Dr. Douglas mentions, as guilty of
perfecution, when in truth their condu has
‘been of a dire&t contrary tendency.—But I
-obferved, as you were {peaking juft now of
the a& of toleration in England, you exprefs
fed yourfelf with fome degree of caution
concerning the Proteftant diffenters who were
intitled to the benefit of it;—as if it did not
extend to all Chriftians and Proteftants who
diffent from the Church of England, but

Vor. 1l Mmm - only
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only to Quakets and fome othier forts of Pro.
teftant diffenters who were more favoured
than the reft. Pray, is that the cafe in Eng:
land ?--If it is, I muft needs be furprized.at
it, becaufe I have always heard that England
was a very free country with refpet to reli-
gious matters, and afforded a moft ample to-
leration to all fe&s of Chriftians, except us
‘Roman-Catholicks, who, I know, have long

. been confidered as enemies to the civil go-

vernment of England and the fucceflion of
the Crown in the prefent royal family, ard
have been kept under difcouragements on
that account. Whether there have been juft
grounds for thefe jealoufies and difcourage-
ments of our fe&, I fhall not now inquire
But 1 had imagined that all other fects of re~
ligion whatfoever, and more cfpécially all the
Proteftant diffenters in England, (who have
always, as I have been informed, been the

- moft fteadily attached to the Proteftant fuc-

ceflion of the Crown in the houfe of Hano-
ver of any of the parties in England,) had
enjoyed a legal toleration there. And yet
your cautious expreflion upon the toleration-
alt makes me begin to doubt whether I have

not
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not- been ‘miftaken in this mattér. I -beg
therefore, if I have, that you would fet me
right, ' ’ ’

ENGLISHMAN.

- Indeed, my fiiend, you have been very
much miftaken. The toleration allowed by
law in England to diffenters from the efta-
blithed church is very far from being fo ex-
tenfive as, you have been led to imagine.
For, in truth, it extends to but a few of the
prefent fet of Proteftant diffenters, to wit,
to thofe only who are willing to fubfcribe
all the thirty-nine articles of faith of the
Church of England, except three and a half,
which are fpecified in the a& of - toleration
which is a condition that the majority of the
prefent fet of diflenters from the Church of
England make a {cruple of complying with,
though it was not.objected to by the diffenters
" of king William's time, when that a& was
pafled. The majority, therefore, of the pre-
{ent fet of Proteftant diffenters receive no be-
nefit from: this ftatute, but continue expofed
to the penalties of divers very fevere alts of
patliament, ‘which were pafied in the reigns
| Mmm2 of
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of queen Elizabeth and king Charles the Se.
cond, in times of violent party-rage, and have
never beenrepealed. This wasthought by many
people an uneafy and an unwo,rthy fituation
for Proteftant diffenters (the moft faithfu]
fubje@s in the kingdam, and the moft uni-
formly and z=aloufly attached to the Pﬂrotﬁ'&am
fucc-ffion) to conrinue in, motwithitanding
thole perfecuting acts had not for many years
paft been put in execution againft them: be.
caufe a change in the temper of minifters of
ftate to their diladvantage, or even the malice
or ‘avarice of individuals, might at any time
make them fuffer the whaole weight of thofs
oppreflive penalties. To remove thereforg
the poflibility of fuch ill treatment of fo wor-
thy a part of the community, and to give
them a more permanént fecurity againt per
fecution, a motion was made, about four years
ago, in the Britith Houfe of Commons, to
extend the benefit of the toleration-aét.above=
mentioned to all forts of Proteffant diffenters,
as well as to thofe who would fubfcribe the
aforefaid articles of the Church of Eng-
land, upon condition only that, inftead of
i'ubfcribing_ thele articles, they fthould make

a de-
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a declaration that they were Chriftians and
Proteffants,  and that they acknowledged
the foriptures of the Old and New Teftament
to contain a revelation of the mind and will
of God, and that they received and adoptéd
the fame as the rule of their faith and prac.
tice. Thefe, I think, were nearly the words
of the propofed declaration ; which feems to
been as good ‘a teft, or mark, of a true
Chriftian upon the general principles of Pro-
teftants (which acknowledge the Bible only
to be the foundation of true religion, without
any mixture of any {ubfequent human aytho-
irity_,) as can well be imégined, and fhould
. therefore, one might have expetted, in thefe
days of free inquiry .and" liberality of fenti~
ment, have been allowed to be {fufficient, in
fo free a country as England, to intitle the
perfons who would make it, to the benefit
of the aforefaid adt of toleration. And fo,
it feems, a majority of the Britith Houfe of
Commons efteemed it ; for they permitted a
bill to be brought into their houfe for extend-
ing the benefit of the faid toleration-a& to
fuch diffenters as would make this declara-
tion ; and, when fuch a bill was zlxcco.rdirngly

brought
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brought in, they paffed it without much dif-
ficulty. But the bithops were of ‘a different
opinion: and, by means of their oppofition
to it in the Houfe of Lords, the bill was re.
jected by that houfe.
of the fame attempt in another feffion of par-
liament, the event was the fame as before:
the bill prefented to the Houfe of Commons
in favour of the Proteftant diffenters was again
pafled by that houfe, and with a greater ma-

And, upon a renewal

~ jority than betore, but was thrown out, by

The diffen-
ters, however,
enjoy the ifree
exercife of
their mode of
worfhip in
great fecurity
by conni.
vaace.

means of the bithops, in the Houfe of Lords,
So that the majority of the prefent fet of
Proteftant diffenters in England, to wit, all
thofe who make a fcruple of fubfcribing
thirtY-ﬁve articles and a half out of the afore-
faid thirty-nine articles of faith of the Church
of England, are at. this day out of the pro-
tection of the law, and liable to the fevere
penaltiesof queen Elizabeth’s and king Charles
the Second’s ftatutes againft their predeceffors.
They, however, enjoy a degree of temporaty
quiet and fecurity in the exercife of their
modes of divine worfhip, by connivance,
which is almoft as compleat as if they had
an exprefs toleration by law ; it being univer-

fally
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fally allowed by all forts of people in Eng-
land,—even by the bithops who refufed to
‘give them a legal -toleration,—that it would
be fcandaloufly unjuft and oppreffive to put
the laws againft them in execution. But
this only makes the expédiency and juftice
of giving them a legal toleration the more
manifeft ; agreeably to what was very can-
didly and honourably declared, upon the oc-
cafion of one of the aforefaid bills in parlia-
ment for that purpofe, by 2 noble lord in a
high office about the king; 1 mean, earl
Talbot, the lord fteward of his majefty’s
houthold :  who told the diffenting minifters
that waited on him to requeft his vote and
affiftance in their behalf, « that he certainly
“ fhould give his vote for proteCting them
¢ againft the penalties of thofe laws, .as he
“ could not conceive either the juftice or
“ wifdom of permitting laws- to continue in
 force againft them, which all mankind
¢ confefled it would be infamous to carry
“ into execution.”—This is the beft account
I can give you of the degree of religious
liberty enjoyed by. the Proteftant diffenters in
England at this day ; which, you fee, is con-
fiderably thort of what you had fuppofed it.

FRENCH-
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FRENCHMAN.,

it is indeed very greatly fhort of it; 4fid

it does not do much honour to the candour

and liberality of fentiment of the governing

part of the Englith nation, though the tem-

per, ‘and mildnefs, and generofity; of indis

viduals feems to foften the harfhnefs of theit

narrow and oppreflive laws. But while things

remain in this ftate in England, it is but juf

tice to acknowledge that New-England bears

Thepeople of away from Great-Britain the palm of religi-

New-Eng- . < e
Jand aré of 2 ous candour and toleration, though many
;gf:t}i‘n?;’if;g: people, (from their ignorance, I prefume, of
fition than the  the prefent laws and temper of the provinces
]E;efe};lf.lgrfi- of New-England,) are apt to fuppofe the
tain. contrary. And, furely, after thus refufing a
legal toleration to the Proteftant diffenters in

England, it by no means becomes the bithops

of the Church of England, or any of theit

clergy, who follow and adopt their fentis

ments, to complain of the perfecution of the

* members of their church in New-England,
as, Dr. Douglas tells us, was done by fome,

of the miffionaries of the Englith fociety for
propagating the gofpel in the year 1749. But

I now
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I now fee plainly what fort of people thofe
miffionaries are, and with what view they go
to North-America, and with what kind of
religious {pirit they are animated.

ENGLISHMAN.

That the views and condu& of thofe mif-
fionaries are fuch as Dr. Douglas has de-
fcribed them, is but too well known to all
perfons who have lived in, or are acquainted
with the ftate of, the Engliﬂ) colonies in
North-America : fo that it is hardly neceffary
to bring proofs of {o notorious a truth. How-
ever, I will juft mention one more authority
in fupport of it, which every body muft al-
low to be a weighty one. It is that of Mr.
William Smith, the learned and eminent
lawyer of New-York, whofe hiftory of that
province I have already had occafion to cite
in the former part of our converfation. In
the 4th chapter of that valuable hiftory, to-
wards the end, this gentleman exprefles him-
felf in thefe words: “ One of the king's in-
“ frictions to our governours Fecommends the
“ jnvefligation of means for the converfion of
“ Negroes and Indians. An attention to both,

Vor. IL Nnn “ efpecially
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& ¢/'pec-z'ally the latter, bas been foo little re.
« garded. If the miffionaries of the Englify
“ fociety for propagating the gofpel, inflead (y’
< being feated in opulent” chriftianized toims,
< bad been [ent out to preach among the favage,
“ unfpeakable political advantages would have
“ flowed from fuch a falutary meafure.”

This author further tells us, in the fame
chapter of his hiftory, that ¢ thefe epifiosal
< miffionaries, to enlarge the [phere of their
< fecular bufinefs, attempted, not many years
ago, by a petition to the late gove'r-izéiir :
< Clinton, to engrofs the privilege of folemnizing
all marriages: upon which a great clamour
 enfued, and the aftempt proved abortive.
Before that time, fays he, the ceremony [of
marriage] was performed [not only by all
¢ Proteftant minifters of the gofpel, but]
even by juftices of the peace 5 and the judges
¢ of the courts of law bave determined Juch
marriages to be legal. The governour's li-
cences now run,  To all Proteftant mini-
fters of the gofpel.” ¢ Whether the Juftices
act fill, when the bans are publifbed in our
churches, (which is cuflomary only in the

¢ marriages
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¢ marriages of the poor) I have not been in-
¢ formed. By this paffage it appears that the
epifcopal clergy in the province of New-York
claim a kind of fuperiority over -the other
Proteftant minifters, as if they were ¢flablifbed
in the province, and the others onlyr tolerated ;
a pretenfion that has given great difguft there
to the Proteftants of other fe@ts. Indeed
Mr. Smith exprefsly fays in another paflage,
¢ that the Epifcopalians in that province fome-
¢ times pretend that the ecclefiaftical effablifb-
¢ ment in England extends theve ; but, he adds,
¢ that the whole body of the diffenters are averfe
‘ fo the doflrine’ And then he gives his

readers a long occafional paper, which had -

been publithed at New-York, in September,
1753, under the title of The Independent Ren
ﬁeﬁor, in Which, according to the title of it,
the arguments in fupport of the effablifbment of
the Church of “England in that prov.nce are
impartially confidered and refuted. 1 refer
you for thofe arguments and the anfwers to
them, to that paper itfelf, which feems to be
full of good fenfe: and I mention it on the
_ prefent occafion only to thew that the views

and pretenfions of the epifcopal miflionariesin |

Nnn 2 : that
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that province (whether well or ill founded,
in point of law ;) have been fuch as to excite
the jealoufy, and alarm the fears,/ of the other
fe@s of Proteftants in the province; to
whom, in point of number, they bear a very
fmall proportion, being, as Mr. Smith in.
forms us, fewer than one-fifteenth part of
them. Now furely, goad policy will never
permit the minifters of ftate in England to
difguft 15 parts out of 16 of the whole peo-
ple of a very loyal and affeCtionate province
(for fuch the province of New-York has al-
ways been efteemed till the prefent unhappy
difputes with Great-Britain, which feem to
have united the whole continent of America
againft her ;) in order to gratify the prejudices
of the remaining 16th part,

There is one more paflage in this refpeét-
able author, which I am fure you will be
glad to hear, as it gives a lively reprefentas
tion of the fentiments of the majority of the.
people of the province of New-York npon
this fubje&t. It is in thefe words; . The
““ body of the people are for an equal, univer-

¢ fal, toleration of Proteflants, and are utterl

£ querfe
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averfe to any kind of ecclefiaflical effablifb-
ment.  The diffenters, though fearlefs of
each other, are all jealous of the epifcopal
party, being apprebenfive that the counte-
nance they may bave from bome will foment
a luft for dominion, and enable them, in
procefs of time, to fubjugate and oppref; their
Sellow-fubjects.  The violent meafiures of fome
of our governours have given an alarm fo
their fears, And, if ever any other gentle-
man, who may be honoured with the chigf
command of the province, fball begin to di-
vert bimfelf by rez‘re)zc/qz'ng the pri‘v}'lege; and
immunitses they now enjoy, the confulion of
the province will be the unavoidable confe-
quence of kis folly.  For, though bis majefly
bas no other fubjects upon whofe loyalty bis
majefly can more firmly depend, yet an abbor-
rence of perfecution, under any of its appear=
ances 15 fo deeply roated in the people of this
plantation, that, gs long as they continue their
numbers and intereft in the gffembly, no at=
tempt will probably be made ;Zp_mz the rights
of conftience swithoyt endangering the fuée
lick repofe.” 'This was written in the year

1756. And there is no reafon to think that

the
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the temper and fentiments of the people of
that province, upon this {ubje of religious
liberty, have undergone any material altera-
tion fince that time.

FRENCHMAN.

I fee plainly by thefe accounts of Dr.
Douglas and Mr. Smith, that the Church-of-
England clergy in North-America, and more
efpecially in the provinces of New-England
and New-York, have, by their high preten-
fions to {uperiority and a legal eftablifhment,
excited a great deal of uneafinefs and appre-
henfion. in the minds of the other Proteftants
of thofe provinces ; which, confidering how
{mall their {ect is in comparifon of thofe other
Proteftants, feems to me to have been a very
arrogant and feditious kind of behaviour, and
fuch as the governing powers of thofe pro-
vinces ought ftrongly to have difcountenanced.
And, as they have carried themfelves in fo
lofty 2 manner in thofe provinces notwith-
ftanding the {mallnefs of their number, and
their want of a head to unite them, I can
cafily conceive that they would grow fill
more troublefome and dangerous to all the

‘ o other
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other Proteftants, if they were once to get a
bithop eftablifhed among them to be their
head or leader ; more efpecially if that bifhop
(as I fuppofe would be the cafe,) was faluted
by the title of Lord, and had a noble man-
fion that would be called a palace, and a
large landed revenue. annexed to his office,
and perhaps fome honourable ftation in the
civil government of the province, as, for in-
ftance, a feat in the council. T therefore am
not_at all furprized at the condu¢t of the
other Proteftants in endeavouring to prevent
{uch an eftablithment, and think it may be
perfedtly juftified by the principles of felf-
defence.. But, pray, what fteps have at any
time been taken by thofe mifchief-making
miffionaries of the fociety for propagating the
gofpel, or by the other Church-of-England
~clergy in America, to procure the eftablithment
of a bithop amongft them ? and what coun-
tenance or affiltance have they met with in
England in the profecution of their defign ?
and by what arguments did they endeavour
to promote it ? '

EN G-
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ENGLISHMAN.
Thefe are queftions which I doubt whe.
ther -1 fhall be able to anfwer in fo full a
manner as you would with. Howevér, 1
will endeavour to give you fomie fort of fa-
tisfaction concerning them.

The miflionaries and other clergymen of
the Church of England in America who have
been motft follicitous to obtain a bifhop there,
(for I believe the laiety of that perfuafion
there have feldom ftirred much in the buf-
nefs) have endeavoured to intereft in their
favour the high-church ‘party in England,
(who are zealoufly attached to epifcopal go-
vernment in the church, and anxious {0 ex-
tend it wherever they poflibly can,) and more
efpecially the Englith bithops that are of this
way of thinking. To thefe, I prefume, theyie-
prefent the low ftate of the Church of England

- and its clergy, in the northern parts of North-

America, as an object of compaflion, and fet
forth the great effe¢t which the eftablithment
of a bifhop among them would have in raif-
ing the dignity of it in the eyes and eftima-
tion of the common people by the fplendor

annexed
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atinexed to that office, and thereby drawing
them away from the more fimple modes of
worthip of the Prefbyterians and Indepen-
dents, or .Congregationalifts, to that of the
Church of England, which would be govern-
ed by fo 1‘efpe&aBlc a head. And thus the
intereft of the Church of England would be
promotcd,‘ or the number of its votaries in-
‘creafed, by fuch a ‘meafure; which to the
zealous lovers of epifcopacy will appear 2 moft
important advantage. With refpet to the
fouthern provinces of North America, and
, particularly Maryland, Virginia, and South-
Carolina, in which the majority of people are
already of the Church of England, I imagine
they hold a different and more peremptory
language, and reprefent the appointment of
a bithop in thofe provinces as a piece of juf~
tice both to 'the clergy and the laiety of
them ;—to the clergy, or rather to the young
men that defire to become o, that they may
not'be put to the expence and danger of
crofling the Atlantick ocean in order to re-
ceive epifopal ordination ; and to the laiety,
that they may not be without the benefit of
the important office of epifcopal confirmation,

Vor, IL Ooo And
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And thus from a motive of compaflion and
of zeal for making converts to the church in
the firft cafe, and from a pretended ground
of juftice in the fecond, they have contrived
to intereft fome of the bithops of England,
and perhaps fome of the very zealous epifco-
palians among the lalety there in favour of
their project of eftablifhingbithops in America.
1 faid a pretended ground of juflice in the fe-
cond cafe, becaufe there never can be a real
ground of juflice for'eﬁabli(hing a bithop in
the fouthern provinces of North ‘Am{erica,
notwithftanding the Church of England is
~ eftablifhed there by law, till the body ‘of the
clergy at leaft, if not of the laiety, in thofe
provinces are defirous of having one; which
- we have already obferved they have not hi-
therto been.  But'this feerning ground of juf-
tice ferves for the miffionaries, and the Eng-
lith bithops, and others who with well to
their projec, to declaim upon, in order to
perfuade the minifters of ftate in England to
carry it into exeeution.

Another argument they often make ufe
of in fupport of their favourite project, is of a
political
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political kmd They reprefent the members
of the Church of England in America as al-
moft the only loyal fubjeéts in that country,
or the oxﬂy friends to kingly government;
the Proteftants of other fects being, as they
fay, for the moft part, inclinéd to a republi-
can form of government, in imitation of that
which their anceftors {et up in England after
they had put king Charles the 1ft to death.
This tragical event is a favourite topick of
difcourfe with them, and a never-failing fource
of lamentation and invetive againft the dif=
fenters from the Church of England. They
forget, or feem to forget, that this a& of vio=
lence was done by only a {mall party in the
then Houfe of Commons, with the affiftance
of the army that had been raifed by the par-
~ liament to o;ﬂpofc king Charles or, I might
almoft fay, it was done by the army alone;
fince, before they could get an apparent con-
currence of the Houfe of Commons with
them in that bufinefs, they were obliged ta
exclude from it by main force, (by placing
guards at the door of the room in which they
aflembled,) three fourth parts even of thofe
members who had conducted the war againft

Qoo 2 the.
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the king ; after which the remaining fourth
part, firft, paled s vote to annihilate the
Ho fe o7 Lo de, as ufelefs and dangerous,
anc then made «n a& of parliament (if it
may be {o called,) to bring the king to a trial
for having made war upon his people. I
don’t mean on this o¢caﬁon either to blame
or to juftify the condu& of the faid remnant
of the Houfe of Commons, and their fup-
porters, the army, in fo doing. That is'a
nice and much-agitated queftion, which has
no relation to the fubject of our prefent in-
quiry. But I mention it only to thew, that
a great majority of the Houfe of Commons
of that time were averfe to that fangumary
meafure.  And this great majority, which
was fo excluded by the army, was called’
the prefbyterian party. At the fame time,
notwithftarding the power and fury of the
army at that conjuncture, which made it dan-
gerous for any man to oppofe their proceed-
ings = hody of fixty prefbyterian minifters
preiem\,u « petition to the Houfe of Com-
weas in favour . the king, and in oppofi-
tion .. the victnt meafure then in hand.
And, Ldlﬂ,, it was by the re-admlﬁion of
thefe
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thefe fame excluded prefbyterian members of

pa‘rliamen‘t mto the Houfe of Commons by

the affiftance of General Monk, in February,
16 59-60, that the reftoration of monarchical
government, in the perfon of Charles the
Second, was brought about. Itis therefore
by no means true that the Prefbyterians of
England have been generally averfe to mo-
narchy and inclined to a republican govern-
ment, but rather the reverfe;; though they
have always (to their honour be it fpoken,)
been enemies to arbitrary and abfolute go-
vernment, and zealous in the fupport of thufe
reafonable limitations and reftraints on the
power of the Crown which are prefcribed by
the Englifh conflitution, and by which it is
prevented “only from doing mifchicf to the
fubjec, while it enjoys a moft extenfive power
of doing good. Such are the fentiments of
the Proteftant diffenters of England; and
fuch, I believe, are thofe alfo of their bre-
thren in North-America. But, I am in-

clined to think, they have often been other-

wife repxefented to the minifters of ftate, and
other men of power, in England, by the
Engh(h mlﬁ"lonarles m North-America, and

: other
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other fticklers for the eftablithment of epifco-
pacy in thofe provinces: and thefe reprefen-
tations have, probably, fometimes made an
impreflion on thofe to whom they were ad-
drefled. | -

Another argument that has been ufed by
them in favour of this proje& of eftablifhing
bithops in America, is one that, I believe,

‘you would hardly fuppofe they could ever

have thought of, after what I have told you
of the late harfh conduct of the bifhops of
England in refufing a mere legal toleration to
the prefent fet of Proteftant diffenters there.
It is this: « That, unlefs a bifhop be efta-
¢ blithed in America, the Church of Eng-
“ Jand is not even tolerated there.” This is
a ftrange pofition, and feems almofl to be a
contradiction in terms; fince it is faying in
other words, ¢ that the Church of England
¢ is not tolerated in America, unlefs it is
 more than tolerated,” For effablifment is
fomething more than toleration, as connivance
is fomething lefs. But this the bithops of
England, and thefe epifcopal miffionaries who
contend fo eagerly for the eftablithment of 2
bifhop in America, do not {feem to underftand.

FRENCH-
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FRENCHMAN.

' I wonder they thould not attend to fo clear
and obvious a diftinction. It thews, I think,
that they have not much confidered the fub-
ject of religious toleration : for otherwife they
could not have failed to make it. To me it
appears as clear as day-light that there are
five different ways in which a religion may be
treated in a country, which are ufually dif-

Of the diffe-
rent ways ia
which a reli-
gion may be
treated in a
country.,

tinguithed by the five diﬁin& names of Per-

Jecution, Connrvance, Toleration, Endowment,

and Effablifbrment.

‘When the government of a country for-
bids the profeflors of a religion to meet toge-
ther in any place whatfoever to worthip God
in the manner they moft approve, and an-
nexes certain penalties to their doing fo, and
thefe penalties are infli¢ted on the offenders
when they break this prohibition, fuch a re-
ligion is properly faid to be under perfecution.
Thus, in Spain and Portugal and Italy, and
in many parts of Germany, (as I'have heard,)
the Proteftant religion is iz a_flate of perfecu-
tion: for, if Proteftants meet together in any

place,

Of a ftate of
perfecution.



[ 472 ]

place, and worthip God according to the rites
of their church, they are liable to be put in
the inquifition, or to fuffer other fevere pe-
nalties enacted by the governments of thofe
feveral countries for the difcouragement and
fupprefiion of gheir religion, which+is there
called a herefy and confidered as a heinous
crime: and thefe penalties are aGuallyinflicted

~ upon them whenever they are proved to have
been guilty of tranfgrefling the laws upon this
fubje¢t. They are therefore in thofe coun-
tries in a ftate of actual perfecution, And
the fame thing may be faid of the Proteftants
in France upon the revocation of the ediét of
Nantz, in the year 1685, and at various times
fince, and even within thefe laft twenty years, -
~when their minifters have been hanged for
performing divine fervice amongft them. But
Iam told that fince the late war, (which ended
Of a flate of in the year 1763,) the French government,
“HmUATEe  has forborn to exercife thefe feverities againft
its Proteftant fubjects, and that they have been
tacitly permitted to hold their religious affem-
blies without moleftation. But ftill the fe-
- vere laws made againft them continue unre-
pealed, and may be put in execution when-
eves
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ever the Frefieh government fhall think fit:
and they fuffer the inconveniences of various
important civil difabilities as much as ever
as, for example, with refpect to tl}@ marriages
folemnized among them by their own mini-
fters; which are all confidered as void in law,
and convey no ciril rights to either the ‘mar-
ried ‘parties themfelves or their iffue. Thofe
difabilities are extremely inconvenient, and
‘are in truth a fpecies of perfecution. But,
as the a& itfelf of meeting together to wor-
thip God according to the mode of their re-
ligion is no longer actually treated as a’crime
in France, and made the ground of imme-
diate pumfhment I think we may fay that
the Proteftant rehglon in France is at prefent
treated ‘with comnivance, which is a fort of
attual, but not legal, toleration, and is a mid-
dle ftate between actual perfecution and legal
toleratipn. ’ |

And, if I rightly underftand your account
of the prefent condition of the Proteftant
diffenters in England, they alfo, or at leaft
the majority of them, are kept in this middle
ftate, of conmivance, though the penalties to

Vor. 11, Ppp . which
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“which théy are liable by law may not be o

'fcxi/ere_ as thofe againft the Proteflants in
France.

ENGLISHMAN.

You conceive this matter very rightly. A
very large majority of the Proteftant diffenters
in England are denied the benefit of a legal
toleration, and efcape the preflure of the pe-
nal laws againft them only by the comnivance
6f the government and the general mild tem-
per of the times. But the laws to which they
are liable are not {o fevere as thofe againft the
Proteftants in France, their minifters not be- -
ing liable to be hanged. But, pray, go on
with your account of the five different man-

ners in which a religion may be treated in a

country ; as it feems to be a very juft and
clear one,

FRENCHMAN.

Next to Connivance is legal Toleration;
which confifts (as we have already obferved)
in a legal permiffion to thofe who diffent from
the eftablithed religion of the country, to meet
together and worthip God in the manner they

moft -
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moft approve, without any moleftation what-

foever. This was: the cafe with the Pro-
teftants in France before the revocation of the

€di@ of Nantz; in 1685 : for at that time
they might lawfully affemble in their churches

for the purpofe of divine worfhip, and their

minifters might adminifter the:facraments to

them, and perform the other offices of thcir

religion, without any fort of Fdanger;’ And

this, according to your account, is the condi-

tion of the Quakers in'England, and of thofe

few other Proteftant diffenters there who fub-

fcribe the articles of faith of the Church of

England in the manner preferibed by king

Williatm’s act of toleration. And it was alfo

the condition of us, Roman-Catholick Cana-

dians, before the 'la.te"(@ebeck-Aé’é.' For we

weré permitted to affemble in our churches

and chapels to hear.mé{s, and receive the fa-
craments according to the rites of the Church

of Rome, and our pris{ts were permitted to.

perform all the offices of - our religion-as often

as they pleafed, without any moleftation what<

foever, or any opinion, or apprehenfion; in

any one, that they could be legally molefted

for fo doing ; in fhort, we had the fame de-

Pppz2 gree
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gree of freedom in thofe: refpects. before the
faid’Quebeck-A& as we have had fince. But

“the ‘tythes, and other profits, paid to our
priefts as a compenfation for their {piritual fer-

vices to us, were paid them voluntarily by
their Roman-Catholick parifhioners, without
any right in the pricfts to enforce the pay-

"ment of them by fuits at:law, This wasa

ftate of perfect Toleration,:

Indeed,  if we fpeak with‘{’cri&nefs,‘ this
was more than perfeét toleration. It was

- perfedt toleration accompanied with the ad-

ditional advantage of exemption from paying
coptribations for the {fupport of any other re-
ligion. For, if it had pleafed the govern-
ment of Great-Britain, immediately after the
conqueft of Canada, to eftablith the Pro-
teftant religion there, according to the mode
of the Church of England, and confequently

- to place minifters of the Church of England

in ail our parithes, and put them in pofef-
fion of all the parfonage-houfes in the coun-
tey with the glebe-land thereunto belonging,
and to veft in them a right to the tythes
which we bad tormerly paid to our own

priefts ;—
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priefts =1 fa);,' if this had been done through-
out the province, or, at leaft, in all the be-
nefices that became vacant after the conqueft
and ceflion of the ptovince to the Crown of
Butam, it would not have been inconfiftent
Wwith the treaty of peace in 1763, nor with a
petfect toleration. For we mlg%t ftill have
been permitted by law to aflemble in other’
houfes of wor{hlp, which we might have
provided for the purpofe, and to hear mafs
and receive the facraments according to the
rites of the Church of Rome in fuch new
meeting-houfes, or mafs-houfes, by the mi-
niftration of Roman-Catholick priefts whom
we might have provided to officiate to us,
and whom we might have maintained by vo-
luntary contributions, which we muft in fuch
\cafe havc been obliged to make for that pur-
pofe, over and above the tythes which we
muft have paid to the Church-of-England
minifters of our refpetive parithes. And
fich a permiffion would have been a com-
pleat toleration. For we thould then have
been upon the fame footing in this refpet as
the Quakers in England, and thofe few of
the other Proteftant diffenters there who fub-

{cribe
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fcribe the articles of the Church of England
in purfuance of the act of toleration; they
being obliged to pay tythes to the Church-of-
England minifters of their refpeive parithes;
notwithftanding they maintain minifters and
places of worthip of their own. But fucha
toleration of our religion, accompanied with
fuch a burthen of maintaining an eftablifh-
ment of the Proteftant religion, from which
we fhould have received no benefit, would
have been much lefs liberal and generous than
that which, through the mildnefs of our hu-
mane conquerors, we were permitted to en-
joy from the time of the conqueft of the
province in September, 1760, to the 1t of
May, 1775, when the late Quebeck-AG
took place in it: and perhaps fuch a fyftem
would have excited great complaints amongft
us.. But thofe complaints would not have
arifen from the want of a free toleration of
our own religion (for that we fhould have
had ;) but from the obligation that would
have been impofed on us to pay a heavy tax
to maintain another religion, from which we
“fhould have received no benefit ;‘ which ob-
ligation we fhould have thought as great a
hardthip
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“hardfhip as if we had been forced to pay the
fame tythes and taxes for the maintenance of
the fortifications of Gibraltar or Port-Mahon,
or for the improvement of the {mall livings
in England or Wales, or any other purpofe
that had no relation to us and from which we,
were to derive no advantage. . This, you fee,
is a diftin¢t kind of hardfhip from a denial
of religious toleration ; and, to perfons. fig=
cerely attached to theit religion, it is a hard-
{hip of a much lefs offenfive nature. Yet it
is a confiderable inconvenience, and ﬁich as
ought never, either in juftice or policy, to be
impofed on the majority of the people in any
country ; and more efpecially when the ma-
jority is fo great as that of the Roman-Catho-
lick inhabitants of Canada in comparifor to
the Proteftants. I therefore applaud both the
wifdom and juftice of the Englith government
in not having immediately eftablithed the Pro- -
teftant religion amongft us, (by taking our
churches from us, and compelling us to-pay
tythes to a fet.of Church-of-England mini-
fters,) and at the fame time granted us a
mere toleration of our own religion, (if we
chofe to be at the additional expence of main-
-taining
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taining it,) upon the plan of the toleration of
the Proteftant diffenters in England, who

‘comply with king Willlam’s a& of parlja-

ment: and I think we had great reafon to be
thankful to the Englith government for fuch
an inftance of mederation. But we all withed
that they had ftopped there, and, after hav-
ing fo generoufly forborn to compel us to
contribute to the maintenance of the Church.
of-England religion, had left us equally at
liberty with refpet to our own, inftead of
reviving our former compulfive obligation to
pay tythes to our priefts for teaching it;
which (if it be at all a favour to us) we muft
needs confider, in the proseflant parliament
of Great-Britain, as a favour of fupereroga-
tion. . ButI think I have fuﬂicxently explamed

‘my idea of legal Toleration.

I come now to what I call a fate of En-
dowment. Tt feems to me that it is very pof-
fible that the governing powers of a country,
though they may think it neceffary in point
of juftice to permit the followers of a parti-
cular religion to meet together. in moderate
numbers to worthip God in their own way,

may
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ray yet not think it expedient to let that re-
Tligion take root in the country in a manner
that is likely to increafe the number of its
votaries. And in this cafe they may forbid
its being endowed by gifts of land, or other
permanent property, afligned to truftees for
the permanent fupport of it. 'This, I appre-
hend, would not be inconfiftent with tolera-
tion, nor at all unjuft towards the profeflors
of fuch barely-tolerated religion ; becaufe eve-
ry ftate has a right to judge of the utility of
the purpofes for which it allows the property
of any of its members to be aliened in mort~
‘main.

But on the other hand it is poflible that 2
government may think a particular mode of
religion, though not worthy to be fupported
and encouraged by public authority, yet to be
fo very innocent and inoffenfive to the ftate
- that they may fafely indulge the profeflors of
it with a liberty to'alien their land, or other
property, in mortmain for the permanent
fupport of the minifters and teachers of it;
“as in {everal countries in Europe men are
permitted to found profefforthips of the fci-
- Vor.IL Qqgq ences
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ences ifi univerfities, or to alien 4 part of
their property in mortmain for the mainte.
nance of fuch profeffors. Now, where this
is permitted with refpect to any particular re-
ligion, and men of opulence, that have been
attached to fuch religion, have made ufe of
the faid permifiion, and have fettled perma-
nent funds for the maintenance of the mini.
fters and teachers of fuch religion, that reli
ligion may be faid z0 be endowed.

Laftly, where the government of a coun~.
try provide a fund by their own publick au-

‘thority for the maintenance of the minifters

and teachers of any religion, fuch a religion

s faid 70 be ¢ffablifhed.

Of the efta-
blithment of
the Roman-
Catholick re-
ligion in Ca-
nada by the
late Quebeck-
adt.

Thus the Roman-Catholick ré]igion is faid
to be eftablithed at this day in France and
Spain and Italy, becaufe tythes and other
publick funds are appointed by the laws of
thofe feveral countries for the maintenance of
the priefts tﬁa; teach it. And in like man-
ner it-may be juftly faid to be eftablithed alfo
in this province by the late Quebeck-Aét;
becaufe a publick fund, to wit, the tythes of

' the
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the popith parifhioners, that is; of 49 perfons
out of 50 throughout the province, is thereby
afligned to the Roman-Catholick priefts as a
maintenance and reward for performing the -
ceremonies, and teaching the dectrines, of
that religion. ' |

I know indeed that it has been faid by
fome perfons who are follicitous to defend
that a& of parliament againft the various ob-
_jeGtions that have been made to it, that the
Roman-Catholick religion has not been efta-
blithed in this province by thus afligning to
the priefts of it the tythes of their popifh
parifhioners, becaufe the proteftant land-hold-
ers are not alfo obliged to pay their tythes to
them, as they were in the time of the French
government.” But this affets only zbe degree
of the eftablithment, or the guantum of the
provifion made for the maintenance of the
faid priefts and the religion they are to teach.
It is fomewhat lefs ample than it would be if
the Proteftants were forced to pay tythes to
them as well as the Roman-Catholicks, - But
the nature and defign of the provifion is the
fame in both cafes. Itis a fund provided by

Qqq 2 ~ publick
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publick authority for the fupport of priefts to
exercife and teach the religion of the Church
of Rome. And this is all that is meant by
thofe who have complained that the popith
religion s effablifhed by this alt of parliament,
and is all that the expreffion of ¢ffablifbing a.
religion naturally and ufually imports.

Thefe are my notions of the feveral diffe-

* rent ftates in which a religion may fubfift in

Two,or more,
religions may
be eftabiifthed
in the fame
country at the
{fame time.

a country, and which are diftinguithed by
thofe feveral names of Perfecution, Connivance,
Toleration, Endowment, and Eflablifbment.

ENGLISHMAN.

T agree with you intirely in all your notions
and opinions upon this fubje&, and have no-
thing to add to what you have (aid concern-
ing it except only one obfervation, which
feems naturally to fall in with what you have
faid about the poffibility of a religion’s being
eftablithed in a country, though all the inha-
bitants of the country are not bound to con-
tribute to its fupport. The obfzrvation I mean
to add to this remark, or rather, perhaps, to
derive from it, is this, ‘¢ that it is poffible

¢¢ that
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¢ that two, or indeed twenty, religions may
« all be eftablithed in the fame country at
« the fame time,” For all that is neceffary
in order to this, is, that the legiflature of the
_country fhould pafs a law ordaining that the

followers of each of the-faid religions thould -

pay his tythe,” or other publick payment
(whatever it be,) to the minifters of their
own feveral religions. Of fuch a proceeding
we have had two examples with refpect to
two religions in the provinces of the Maffa-
chufets Bay and Connecticut, in both which
the affemblies have done this with refpect to

the prevailing religion of the country, (which

is that of the Congregationalifts,) and to the
Church of England ; by which means the
religion of the Church of England may be

as truly faid #o be eflablifbed in thofe provin-
ces, notwithftanding the fmall number of its

members in them, as the religion of the In-
dependents or Congregationalifts, though they
are the fect of which the great body of the
inhabitants of thofe provinces is compofed.

‘And, if the Anabaptifts in thofe provinces,

(who are alfo, as well as the Church-of-
England men, exempted from contributing

to

There are ex-
amples of this
in the provin-
ces of Mafla-
chufets Bay

and Connééi.

cut in New-

England. -
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to the fupport of the congregationalift mi-
nifters,) are compelled by law to pay their
contributions to the maintenance of therr
own minifters, (which I do not find to be
clearly afferted by Dr. Douglas in the paflages
1 have above cited from him, though I am
inclined to think he means fo;) 1 fay, if this
thould be the cafe in thofe provinces, they
will afford an inftance of the co-eftablith-
ment of three different religions, or modifi-
_cations of the Proteftant religion, in the fame
countries, and fometimes, we may prefume,
in the fame parithes, to wit, the religion of
the Congregationalifts, the religion of the
Epifcopalians of the Church of England,
and the religion of the Anabaptifts. This
inftance of the candour-and tolerating fpirit
of the Congregationalifts of thofe two pro-
vinces of New-England (whom the mif-
fionaries above-mentioned have accufed of
perfecution,) cannot be too much dwelt upon.
It goes fo much beyond the notions of - tole-
ration that prevail in England, that, I pre-
fume, it muft there appear almott incredible.

We
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We may therefore, I think, increafe the
number you have fpecified of the different
ftates in which a religion may fubfift in a
country, from five to feven, by adding to

thofe you have mentioned the two following s
to wit, 1&t, A flate of legal toleration, with

the additional advantage of an exemption from

the neceffity of paying the contributions required

from the other inbabitants of the country to~
wards the maintenance of the eflablifbed reli-
gion of 1t and, 2dly, A Jflate of co-eflablifm
ment, in common with the religion of the ma=
jority of the people in the country. And then
thefe different ftates of a religion will be as
follows; 1ft, A flate of perfecution : which
is the flate of the Proteftant religion in Spain
and Portugal and Italy; at this prefent time,
and was the ftate of 1t in France likewife be-
fore thelate war.  2dly, A flate of toleration
@L connivance only, without repealing the laws
 that bave been made againft it : which is the
'flate of the Proteftant religion in France at
this day and ever fince the laft peace of 1763,

~ as we have heéard ; and'is moft certainly that
of the religion of the great majority of the
Proteftant diflenters in England who do not
{ubfcribe

An enumeris
tion of feven
different ways
in which a re-
ligion may be
treated in &
country,
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fubferibe the articles of faith of the Chuch
of England required by the ac of toleration,
3dly, A flate of legal toleration, accompanied
with an obligation to pay the ordinary contri-
butions paid by the other inbabitants of the
country to the maintenance of the publick reli-
gion : which is the ftate of the Quakers in
England and of thofe few of the Proteftant
diffenters of other denominations who fub-
fcribe the articles of the Church of England,
as required by the act of Toleration. 4thly,
A flate of legal toleration, without any obliga-
tion to contribute to the maintenance of any
other religion: which was the ftate of the
Roman-Catholicks of this province of Que-
beck during the interval of almoft 1 5 years,
~which elapfed from the conqueft of the
country in September, 1760, to the time
when the late Quebeck-act began to be in
force, which was on the 1t of May, 1775.
‘sthly, A flate of endowment : which, I be-
lieve, is the flate of the Church of England
in Penfylvania; where, (though no religion
has been eftablithed by law in the province,)
donations of land have (as I have heard)
been made in fome places by pious members

‘ of
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~ of the Church of England for the perpetual
maintenance of places of woxﬂnp and mi-
nifters of that perfuafion. 6thly, A fate of -
~ co-eflablifbment, in common with [ome other
religion : which is the ftate of the Church
of England in the two provinces of Maffa-
chufets Bay and Conneclicut, in common
with the religion of the Independants, or
Congregationalifts. And, 7thly and laftly,
A flate of fole effablifbment ; which is the
ftate of the Epifcopal Church of England in
England and Ireland, and of the Prefbyterian
Church of Scotland in Scotland, and of the
Church of Rome in France and Spain and
Italy. And, perhaps, upon a further exami-
nation of this fubjet, we might find occafion
to make ftill more diftinions upon it. But
thefe are all that occur to me at prefent.

"FRENCHMAN.

- But—to. return to the fubje&t from which
we have digrefled——-1 beg you would in-
form me of the ingenious reafonings (for
fuch they muft furely have been!) by which
the friends of the projet of eftablithing
bithops in America have endeavoured to

- Voui, IL. Rrr prove



Theargument
that has been
ufed by fome
members of
the Church of
England to
prove that
their religion
cannot even
be tolerated
in North A-
merica with-
out eftablifh-
ing a bithop
there, -

[ 490 ] |
prove that the religion of the Church of
,England was not even tolerated” without it,
For to me it appears (as you faid it did 1o
you) to be almoft a contradition in terms,

ENGLISHMAN.

Their argument on this fubje& is as fol<
lows. Epifcopal government, and epifcopal
ordination and confirmation are, all of them,
eflential parts of the religion of the Church
of England, as much as the ufe of the Li
turgy, or fet forms of prayer, appointed. to
be ufed in that church, and the  thirty nine
articles of faith, which are required to be
fubferibed by the minifters of it. If, there
fore, fay they, you mean to tolerate the
Church of England in America, you muft let
the members of it have a bithop to ordain and
govern the clergy of it, and to confirm both
the clergy and the laiety, and exercife the
other powers of the Epifcopal office amongft
them, as well as permit them to ufe the’
Liturgy and ceremonies of the Church of-
England in the places where they aflfemble:
for the performance of divine worthip : and
confequently, if you refufe to let them have
a bifhop, you do not compleatly tolerate them.

And
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And hence, they fay, arifes a neceflity of
eftablithing a bithop in that country. This
s the only way in which I recolle& to have
heard this argument ftated. |

FRENCHMAN.

The premifles of this argument feem to
me to be juft, but to have no relation to the
concluflon of it ; which is the neceflity of
eftablithing a bithop in Arherica by the au-
thority of the king or parliament of Great-
Britain : for that is what i§ properly to be
underftood by the word effably/bment, and
what, I prefume, the friends to the meafure
of an American epifcopate underftand by it
and are defirous of obtaining. For, if they
meant only that the Church-of-England men
in America ought to be permitted to follicit
fome Proteftant bithop of England, or Wales,
or Ireland, to come and viﬁt‘th'er'n, and re-
fide for a year or two among{t them, and
there exercife his epifcopal funéions of or-
daining clergymen, and confirining adult
perfons, and the like, during the time of his
refidence in that country ; and that no law
ought to be made to prohibit the faid bithops

" Rrr 2 from

A remark on’
the faid argu-
meant,

The refufal of
apermiffion ta
Proteftant bi-
thops of the ’
Church of

England togo
toAmerica for

.a few years

and exercife
theirepifcopal
fun&tions there -
amonft the
members of-
their own

church would
really be con-
trary to the
principles of
toleration.
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from making fuch progrefles amongft them,
if they were fo inclined and could obtain the
proper licences from their archbifhops and
from the king, (who, ‘we are told, is the
fupreme head of the Church of England,)
to be abfent for a fufficient time from their
own diocefes ; I fay, if this was all that
'was defired by the members of the Church
of England in America who complain of the
want-of a bithop there, I fhouvld think their
requeft very reafonable, and fhould confider
the refufal of it, either by the crown, or
parliament, of Great-Britain, or by the affem- -
blies of the American provinces, as a refufal
to tolerate one branch of their religion. But

this, 1 prefume, s not what they are aiming
at 1n their endeavours to procure a bifthop to
‘be fent them, becaufe I have obferved that
yorr have all along reprefented their object to
be the effabliflment of a bithop in America;
by which I have underftood you to mean' the
appointment of a bithop by the authority of
the Crown, who fhould be conftantly refis
dent amongft them. - :

ENGLISH-
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ENGLISHMAN.

I certainly did mean fo 5 that refident and
permanent fort or tithry being the only one
that has ever bezn thoug 't of by the fticklers
for an American epifcopate. As to the itine~
rant, occafional, bithop you {p=:k of, Tknow
nothing that has hindered their having had
fuch an one for thefe bundred vears paft,
except -the want of zeal, or inclination; in
any of the Englith, or Irith, bifhops (not-
withftanding all their clamours upon this
fubjet) to undertake fo long a voyage and
fo troublefome a vifitation. = For, if any one
of them had been difpofed to engage in fo
laudable an undertaking, I am perfuaded he
would eafily have obtained a licence from the

archbifhop of his province, and from the

Such permif-
fion as 1s a-
bove-men-
tioned has ne-
ver been re-
fufed to any
bithop.

king, as fupream head of the church, (if -

that be neceflary) to be abfent from his dio-
cefe for two, or three, years on that account.
And, I have no doubt, he would have been
greatly commended by all true lovers of re-
ligion, both in Great-Britain and America,
for fuch an inftance of zeal and activity i m
the exercu’e of his facred fun&ion: and in

the

Such an epif-
copal vifita-
tion of Ame-
rica would

probably have
had a very .
good effedt.
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the latter country I am confident he would
have been reccived with wveneration by the
people of his own church, the Epifcopalians
of America, as a kind of apoftle come amongft
them, and with great czvilety and kiugnefs,
and, even refpec?, by all the other fe@s of

Proteftants. For of fuch a bithop, not fixed

and conflantly refident amongft them, they
would not have had any jealoufy.

In the year 1732 Dr. Berkley, a clergy-
man of the Church of England of great
learning and virtue, and who was at that
time poffefled of the deanery of London-
derry in Ireland, came over to North-Ame-
rica.to carry into execution a publick-fpirited
undertaking which he had projected, and the
fuccefs of which he had very much atheart;
which was the eftablithment of a college, o
univerfity, in the ifland of Bermuda for the
education of the youth of America. He
took incredible pains to recommend this de-

- {ign to perfons of rank and power both in

England and Ireland, and obtained‘ fome
confiderable donations towards the advance-
ment of it: and he quitted his eafy fituation

in
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in Ireland, and ventured to crofs the fea, in
order to fet it forward. But he was pre-
vented, by fome circumftances which he had
not forefeen and could not commmand, from
carrying his proje@ into effe&t. He fpent,
however, about two years in North-America, -
and, for the moft part, in New-England;
and was received by every body in that coun-
try with the greateft civility and refpect.
And, no doubt, if he had afterwards repeated
his vifit to America when he was promoted
to the bifhoprick of Cloyne in Ireland, he
would have received a repetition of the fame
civilities, And, indeed, confidering his {pirit
and activity and his zeal for promoting every -
meafure he thought ufeful, I have fometimes
wondered he did not do fo. For he might
then have ordained the young American
clergy of the Church of England, and con-
firmed the adults among the laiety, and ad~
miniftered all thofe {piritual comforts to the
people of his own perfuafion which they and
their patrons in England, and, I believe,
himfelf amongft the reft, had fo often and
fo pathetically lamented their being in want
of : I'fay; himfelf amongf the reft, becaufe,

: though
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though he was a man of a very candid and
~ liberal temper, -and had great charity for all
other fe@s of Chriftians, he was nevex‘th¢lefs
very zealoufly devoted to the interefts of his
own church. If he had done fo, it 1s not
unlikely that the example of {o eminent a
perfon might have been followed by, other
bithops, and America have been thereby
fupplied with a fucceffion of the like truly
pious vifitors ; Whig:h would have anfwered
all the ufeful purpofes of eftablithing a refi-
dent bithop amongft them, and yet have
given no uneafinefs to the other Proteftants
in that country. But perhaps the approach
of old age foon after his being made a bifhop
(for I believe he was fifty five years old when
he was promoted to that dignity,) might dif- -
incline him to the repetition’ of fo long a
voyage; and make him refolve to content
himfelf with difcharging the duties of his
office in His own diocefe ; which he is faid to
have done in a very exemplary manner. But
this excule will not hold for all the bifhobs
of England and Ireland; becaufe many of
them are made bithops at the age of three or
four and forty, and fome (that are of noble-
mens
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mens families,) foon after the age of thirty.
- The negle& of fuch middle-aged and young
bithops to make fuch a vifitation in America
can be afcribed to nothing but a want of zeal
“and inclination to the fervice.

This method of fupplying. the want of a
refident bithop in America by fucceffive vifi-
tations of the bithops of England and Ireland
feems to me to be the very beft method that
can be taken for the purpofe: infomuch that
I thould be glad to fee an act of parliament

'pafled that thould in fome meafure impofe
fuch a vifitation of America upon them as a
kind of duty, by making the performance of
it a neceflary qualification to a tranlation to
a better bifhoprick : after which, I have no
doubt, there would always be a fufficient
number of the junior, or inferiour, bithops,
who would be very willing to undertake the
' voyage. |

Such a peregrination into a diftant country
for the fake of communicating the ‘benefits

that refult from the Epifcopal office to their .

brethren in America, would refle@ honour
Vor. 1L Sss on

T

It is to be
wifhed that
even at this
day fuch an
epifcopal vifi-
tation of A.
merica as is,
above.men-
tioned were to
be encourag’d
by aét of paz~
liament,

Such vifita-
tions would
do great ho-
nour to the
bithops who
{hould under=
take them.
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on the bifhops who fhould undertake it;
and their condu& would then be thought to
bear fome refemblance to the charaler of
zeal and diligence and philanthropy by which
the Apoftles were diftinguithed ;- who tra-
velled about from. country to country with
indefatigable induftry, over all the Roman

empire, to plant and propagate the religion
of their bleffed Mafter.

1 do not, however, confider fuch a vifita-
tion of America as being the firic, or abfo-
lute, duty of any of the Englith or Irith
bithops ; but am willing to allow that they
may do great fervice to religion, and deferve
great commendation, by a faithful and dili-
gent difcharge of their epifcopal funions in
their own proper diocefes, I only think
that, fo long as they are not impeded by any
law of either Great-Britain, Ireland, or Ame-~
rica, from making fuch a progrefs through
the provinces of the latter country and exer-
cifing therein the feveral branches of the
epifcopal office for the benefit of the peoplc

~of their own perfuafien, they have no pre-
~ tence for complaining, and ought not in de-

cency
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cénéy to complain, ° that the religion of

the Church of England is not tolerated there,
becaufe its members do not enjoy the advan-

tages that would refult, from the prefence of

‘a bithop amongﬁ them.”

In thort, toleration is kgal permiffion. If
any thing neceflary to the religion of the
Church of England is not permitted by law
in any province of America, then, and then
only, it may be juftly faid that the Church
of England is not compleatly tolerated in
fuch province. But this, I believe, is not
any where the cafe : and therefore the charge
of the aforefaid miffionaries of the Society for
propagating the gofpel and other fticklers for
the eftablithment of a bithop in America,
¢ that the Church of England is not even
tolerated without it,” is not true. The

inftant any a of authority is done in favour

of any particular religion by the government
of any country, that religion is fomething
miore than tolerated there ; it is in fome degree
efablifbed. 1f therefore the king was to ap-
point a bifhop in any province of America,
and give him fpiritual jurifdiction over the

' Sss 2 epifcopal

wounld be an ¢flablioment of it in {ome degree,

If bithops
were to be
appointed in
America by
the king’s au-
thority, with
however limi-
ted a jurifdic-
tion, {uch’a
meafure
would be more
than a tolera-
tion of the
Church of
England in
America; it
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epifcopal clergy of fuch province, (which is

. what I apprehend the ficklers for an Ameri- -
can epifcopate defire;) he would thereby do

~ more than tolerate the Church of England;

he would in fome degree gfablifh it. It'may
be true indeed that fuch a degree of efta-

blithment of epifcopacy in America, by giv-

ing the bithop fo ‘appointed a {piritual jurif-

diction only over the epifcopal clergy, with an

exprefs provifoe that he fhould not attempt

to exercife the leaft power over the proteftant
minifters of other denominations, or over any

of the laiety, (which is a provifoe that, the

‘advocates for this meafure always take care

to tell us, makes a part of their moderate
plan of American epifcopacy,) I fay, it:may

be. true that {uch a degree of eftablithment

of epilcopacy in America might not be inju-
rious to the other fects of proteftants in Ame-
rica, or inconfiftent with the moft ample
toleration of them. But that is not the fub-
ject of our prefent inquiry. All that I now
fay is, that (however innocent and inoffen-
five it may be fuppofed to be) it would be
fomething more than toleration,

We
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We have an example of an eftablithment
of the Church of England in a fmall and im-
perfe,ét degree in the province of New-York,
and alfo - of the inconveniences that have
arifen. from €ven fuch a'partial eftablifhment
of it.” I take the account from Mr. Smith’s
hiftory of New-York, which T have had
frequent occafion to cite to you.

" Colonel Benjamin Fletcher was appointed
governour of the province of New-York by
king William, and arrived there in Auguft,
16g2. He was a brave and a&tive man, but
of ftrong paffions and very zealoufly attached

to the Church of England, which he feemed

to have a great ambition to eftablith in that

province.

~ As the greafeﬁ part of the inhabitants of
the province of New-York were of Dutch

The Church
of England is
eftablifhed in
fome degree
in the pro-
vince of New-
York.

An account of
the faid efta-
blithment un-
der the go-
vernment, of
Col. Fletcher.

extraction, the governours of it, both when

it belonged to the duke of York and after-
wards, had thought it good policy to encou-
rage Englith preachers and f{chool-mafters
in the colony, as a likely method of intro-
ducing into it, in the courfe of a few years,

the
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the general ufe of the Englith language, and
an attachment to the Englith laws and go-
vernment. But governour Fletcher was fll
more bent upon this proje& than any of his -
predeceflors, from his defire of introducing
likewife the religion of the Church of Eng-
land. He, accordingly, recommended this
matter to the affembly of the province, upon
his arrival in it, and afterwards at another
meeting of the affembly in March, 1693
But the houfe of reprefentatives, from their
attachment to the Dutch language (which
was their mother-tongue) and to the mode
of the proteftant religion eftablithed in Hol-
land, (to which they had been hitherto
chiefly accuftomed, and the enjoyment of
which had been fecured to'them by one of
the articles of the capitulation granted them
upon the conqueft of the country,) were
very much difinclined to the governour's
propofal : which drew upon them a warm
rebuke from him at the clofe of the feffion
of March, 1693, which was expreflfed in
thefe words. ¢ Gentlemen ; the firft thing
“ that I did recommend to you at our laft
“ meeting was, to -provide for a miniftry,
« And
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s And nothing is done in it. There are
s none of you but what are big with the
« privileges of Englithmen and Magna
¢ Charta ; which is your right. The fame
¢« Jaw doth provide for the religion of the
¢ Church of England, and againft Sabbath-
« breaking and all other profanenefs.  But,
¢ as you have made this good work your
« laft bufinefs this feffion, I hope you will
¢ begin with it at the next meeting, and do
« fomewhat towards it effectually.”.

In the September following a new affem~
bly met at New-York; to whom governour
Fletcher recommended the fame bufinefs of
_eftablithing minifters in the province in very
ftrong terms, which were as follows. ¢ I re-
‘ commended to the former aflembly the
« fettling of an able miniftry, that the wor-
¢ fhip of God might be ebferved among us:
« for I find that great and firft duty very
« much neglected. Let us not forget that
¢ there is a God that made us, who will
« protet us, if we ferve him. This has
¢ been always the firlt thing I have recom-
¢ mended, yet the laft in your confideration.

' ¢ I'hope
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quite agree-
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I hope you are all fatisfied of ‘the great
“ neceflity and duty that lies upon you to
¢ do this, as you -expe&t his blefling upon
¢¢ your labours.” The zeal with which this

affair was recommended, induced the houfe

of affembly on the 12th of September, 1693,
to appoint a committee of eight members to
agree upon a fcheme for fettling a miniftry
in each refpective precin@ throughout the
province. Ina few days a bill was prepared
for this purpofe, by which miniiters were to
be eftablithed in feveral parithes in four

~counties of the province, but without any

provifion for the other counties of it, which,
I prefume, (though Mr. Smith does not
exprefsly fay fo,) were not at that time fuffi-
ciently populous to make fuch a provifion be
thought neceffary. And in the parithes in,
which minifters were to be fettled by the bill,
the right of nomination, or prefentation, to
the faid churches was vefted by the bill in the
inhabitants of the faid parithes. This was
not perfely agrecable to the governour;
becaufe it gave the minifters who fhould be
fo nominated, or chofen, by the people, 2
compleat right to take poffefflion of their.be-
nefices
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fefices without any interference, or confirm-
ation, of the governour, to which he con-
ceived he had a right by virtue of that claufe,
in his commiflion of governour of the pro-
vince under the great feal of England, which
‘impowered him ze collate any perfan, or per-
Joms, to -any churches, chapels, or other ecchfi
aftical benefices within the [3id province, as
often as any of them fbould bappen to be void,
"And in this opinion the council of the pro-
vince feem to have agreed with him. For
they fent the bill back to the houfe of repre-
fentatives, in which it had been pafied, with
an amendument to that effet, by adding ta
that part of the bill (towards the end of it)
. which gave the right of prefentation to the
people, thefe words, * and prefented to the
governour to be approved and collated” But
the houfe of reprefentatives refufed to allow
of this amendment, and prayed that the bill
might pafs without the amendment,  they
¢ having, (as they faid,} in the drawing of
¢ the bill, had a due regard to the pious
“ intent of fettling a minifiry for the benefit
« of the people.” This refufal very much
difpleafed. the govermour, whaq thereupon
* Vor. IL Tttt cenvened

An  amend-
ment to the
bill is propo-
fed by the’
council, but
rejefed by
the houfe of
reprefenta-
thy€Sa

The govern-
our is mueh
diipleafed av
his rejellion,
but neverthga
lefs pafles the
biil.. )
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convened the affembly before him, and mide
them an angry fpeech to the following effe,

<« Gentlémen,

-« There is alfo a bill for fettling a mii-
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niftry in this city and fome other countries
of the government. In that very thing
you have thewn a gréat deal of fliffnefs:
You take upon-you as if you were difta-
tors. 1 fent down to you an arhendment
of three or four words in that bill, which,
though very immaterial, yet was pofitively
denied. I muft tell you it feems very
unmarnnerly. There never was an amend-
ment yet defited by the Council-board but
what was rejeted. It is the fign of 2
ftubborn, ill, temper. Yet this bill I have

 But, gentlemen, I muft take leave to
tell you that, if you underftand that no
minifter can ferve a church without yout
collation, or eftablithment, you are greatly
miftaken. For I have, by their Majefties
letters patent, the power of collating or

_,fufpendmg any mlmﬁcr in my govern-

‘“-ment:
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ment: and, whilft I flay in the govern-

ment, I will take care that neither herefy,
fedition, {chifm, nor rebellion, be preached

‘amongft you, nor vice and profanenefs
‘encouraged.. It is my endeavour to lead
a virtuous and pious life'amongft you, and
to give agood example. I with you all

to do the fame. You ought to .confider

that you have but a third fhare in the
legiflative power of the government; and
“ought not to take X/ upon you, nor be fo
‘peremptary.. You ought to let the council |
have a fhare. ‘They are in the nature of
‘the Houfe of Lords, or upper houfe: but

you feem to take the whole power in your

‘hands, and fet up for every thing. &c.”
 With  this_ fpeech -the governour, after he

had paffed the faid bill for eftablithing mi-

“nifters, with fome other bills, prorogued the |
- affembly to the 1oth of January, 1693-4,

and foon’ aft;er diﬁfolved it

From this account of the manner in which

this mlmﬁry-blll was pafled by the governour,

council, and affembly of New-York, itis eafy
to fee that the governouy intended that all the

Tttt 2 ~ minifters
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" ginifters who fhould be appointed in purfu-

The view of
governour

Fletcher in
defiring that
the aforefaid
amendment

of the bill
fhould have
been pafled.

Of the claufe
in the govern-
our’s commif-
fion concern-
ing the power
of collating to
chorches.

ance of it, fhould be clergymen of the Church
of England. And zbar, proba'bly,/ was his
reafon for defiring that the governour of the
province thould have the 7ight of -approving
and collating (as heexprefled it,) the perfons
who thould be chofen by the ‘people of the .
faid feveral patifhes to be their minifters:
becaufe by fuch a power referved to the go-
wernour, it might be fuppofed that all mi-
nifters but thofe of the Church of England
would be for ever excluded from the poffefs
fion of the benefices eftablithed by that adt,
And it muft be confefled that fuch a power
in the governour was agreeable enough to
the claufe above-mentioned of the commiffion
of governour of the province, concerning the
power of collating to benefices; or rather,
indeed, that it came fhort of the power men-
tioned in that claufe. For that claufe, pro-
bably, meant that the governour of the pro-
vince for the time being fhould have (not,
fimply, the power of approving and confirm-
ing thofe minifters who fhould be chofen by
the people, but) the abfolute choice, or nomi-
"zat;m, of all the minifters of the gofpel that

were
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were to be appointed throughaut the pros
vince, or, at leaft, of all thofe who fhould
be in any degree ¢ffablifhed in the province
by the authority of the governing powers of
it, and with 2 legal provifion for their main-
tenance. For thar is implied by the word
coblating 5 which is ufed in the Englith law
for the appointment of a minifter to a vacant
benefice by the bithop of the diocefe, where
the right of nomination, or prefentation, to
the benefice does not belong to any private
patron, but tothe bithop, Thisis a different
act from énflituting a clergyman to a bene-
fice ; which is confidered 2s an a&t of a merely
fpiritual nature, and is always done by the
bifhop of the diocefe, even when the right
of prefentation to the benefice belongs to a
“private patron. But collating involves in it
the nomination, or choice, of the minifter who
is to fill the church, as well as the confe-
quent inflitution of him to it. And by the

ecclefiaftical law of England the bithop of

every diocefe is the common, or ordinary, pa-
tron of all the benefices in it, or the pcrfo?ri
who has, in ordinary cafes, a right to nomi-
nate the clergymen who are to fill them;

Of the mean<
ing of the
word collating

when appliec

to churches in
England.

Its difference
from inflitu-
tion,
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and it is only in particular cafes, and by virtue
of particular privileges (which are fuppofed
to have been' criginally obtained by the an-
ceftors, or other predeceflors, of thofe who
now enjoy them, as a recompenfe to them
for having liberally endowed the churches to
which they relate,) that private perfons have
a right to nominate, and prefent to the bithop.
for inflitution, the minifters of churches.
‘And, as the bifhops in England are the com-
mon, orordinary, patrons of the churches of
their refpetive diocefes, or have the right of
collating miniffers to them, fo it feems highly
probable that the kings of England, when
they granted thofe commiffions to their go-
vernours of the provinces of America, with
the faid claufe for ¢collating to vacant benefices,
meant to reflerve to their {aid goverﬁdurs 'thc
full and abfolute right of nominating or ap-
pointing the minifters of all the churches in
thofe provinces, upon vacancies, without any
eleGion of them by the people, or the inter-
ference of any other perfon whatfoever, in
imitation of the faid right of collating to va-
cant churches, enjoyed by the bithops of Eng-
land. For, as to the ele@ion of minifters of
parithes by the inhabitants, it is a practice
very
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very little known in England ; and but few,

people feem to with that it were more general.

We ought not therefore to wonder that
governour Fletcher was defirous of refervmg
to hxmfelf and his fucceflors in the govern-
ment, a right of approving and confirming
the minifters’ who thould be chofen by the
inhabitants of the feveral parithes in which
minifters’ were' to be eftablithed by that a&
of affembly. But neither ought we, on the
other hand,to be furprized that the affembly
were unwilling to allow it him. Its being
agreeable to the governour’s commiffion was
10 good reafon for their approving it. They
were, moft of them, Dutchmen, or the fons
of ?Dutch‘men, and were ilfcd to the Cal-
_viniftick and Prefbyterian mode of religion,
which is eftablithed in Holtand : and they
had hitherto been ufed to ele& their own
minifters throughout the province, and to
naintain them by voluntary contributions.
It was hard upon them, therefore; to be re-
quired at once to make a facrifice of their
habits and inclinations in both thefe points
to the governour’s partiality to the Church
p}fi Engla_nd that 1s, to make (ett;ed pro-

!

A remark ot
tHe reafons of -
the difference
of opinien of
governoar
Fletcher and
the aflembly
of the pre-
vince of New=
York <on-
cerning  the

aforefaid bill,

vifions,
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v:ﬁons not dependmg on their vohmtary
~ contributions, for the maintenanee of their
- minifters; and alfo to put it in the power of
the governour, to deprive them of the affift-
ance of any but epifcopal cletgymen, by re.
fufing to approve and confirm the eleGion of
any other minifters : and therefore they com-
plied with the governour’s wifhes in the i}
point only; of providing a fettled maintenance
for the minifters, and pertinacioufly refufed
to do fo in the fecond point. And from the
governour’s paffing the bill, notwithftanding
the amendment which he had recommended, -
and which he thought of fuch importance,
had been rejeGed, it feems probable that he
was afraid, if he refufed to pafs the bill atthat
time, (imperfe& as it was in his opinion,}
that he thould never be able afterwards to pre-
vail on the aflembly to pafs any bill at alt fos
the fettlement of minifters in the province, oF,
at leaft, any bill that came fo near his ows
withes upon the fubject.

But, whatever might be his motive fos
pafling the bill while it continued in his
opinion fo defective, itis certain that the bill
wtas no fooner pafled into a law, but different

conftrutions
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conftructions were put upon it by different
parties in the province. One patty contended
that it was made for the fole benefit of epif-
copal clergymen, and that no others could
be chofen minifters of the churches eftablith-
ed By it; and another infifted, that the in-
habitants of the feveral parifhes in which
minifters had been thereby eftablithed, might
chufe proteftant- minifters of any other deno-
mination for' the minifters of them, as they
thould think proper. And this latter inter-
‘pretation was probably the true one, or agree-
able to the meaning of the members of the
affembly in which that bill had been paffed.
For in the next affembly, in the month of
April, 1695, (which was only about nine-
teen months after the aforefaid bill paffed,)
the following refolution was made by the
houfe of affembly, in confequence of a peti-

tion prefented to it by five church-wardens and’

veftrymen of the city of New-York, to wit,
-« That it was the opinion of that houfe that
-« the veftrymen and . church-wardens have
« power to call a diffenting Proteftant mi-
< nifter'; and that he is to be paid and main-
¢ tained as the act directs.”

Vor. 1l Uuu Not-

Of the diffe-
rent conftruc-
tions put upon
the faid mi-
niftry-bill, af-
ter it was
pafled.

The nex¢ af-
fembly pafs
an explanato-
ry refolution
concerning it,
inApril,2695;
which is fa-
vourable to
diffenting
Proteftant mi~
nifters,
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Notwithftanding this refolutiort of the
houfe of affembly in favour of proteftant
minifters  diffenting from the Chutch of
England, it feems to have been the practice
in the province of New-York to ele& none

‘but epifcopal clergymen to be the minifters

of thofe .parifhes that were the obje&s of
governour Fletcher’s aét of affembly above-
mentioned. For Mr, Smith tells us in ans
other part of his book, (Part 2d; Chap. 4th,
concerning the religious ftate of the province,)
¢ that the {mallnefs of the number of the
« ‘Epifcopalians in the province in compari-
¢« fon of the other inhabitants of it has oc-
“ cafioned a general difcontent on account
¢ of the miniftry-acts; not fo much becaufe

- ¢ the provifion made by thofe als is en-

¢ grofled by the minor fe@, as becaufe the

€ body of the people are defirous of an

¢ equal, univerfal, toleration of Proteftants,
¢ and utterly averfe to any kind of ecclefi-
< aftical eftablithment.” By this pafiage it

‘appears that the fect of Epifcopalians, of

Church-of-England men, has engrofied the
provifion made for minifters by colon¢l
Fletcher’s a& of affembly above-mentioned,

"notwith-_
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| :motwithﬂandihg the fubfequent refolution of

the houfe of affembly in- April, 1695. But
how this has come to. pafs, Mr. Smith does
ot diftin®ly explain; though it feems to
have been owing to a fubfequent a& of af:
fembly pafled in June, 1705, when lord

Cornbury, (foa to the then earl of Claren- -

don, and grandfon to the firft ¢arl of. Cla-
rendon, who had been lord chancellor to
king Charles the fecond,) was governour of
the province. 'This governour was {ill more
“devoted to the intereft of the Church of
England, if poffible, .than. even c¢olonel
Fletcher: at leatt he was more violent in

A eonjefture
© concerning
the caufe of
this fole - en-
joyment of "
the faid pro-
vifion by mi-
nifters of the
Church of
England,

Lord Corn-
" bury is made

- governour of

the province

of New-York,

his manner of promoting it; for he aually.

perfecuted the Proteftants of other fets.
In the meeting of the affembly of the pro-
vince in the faid month of June, 1703, this
noble lord addrefied them in thefe ‘words.
“ The difficulties which fome very worthy
“ minifters of the Church of England have
“ met with in getting the maintenance
«« fettled upom them by an a& of the gene-
¢ ral affembly of this province paffed in the
* year 1693, moves me to propofe to you
«

Uyu 2

His fpecch ¢
the aflfembly
of ‘the faid
province, ia
favour of mj-
nifters of the
Churcl of

England, in
June, 1705,

“the paffing an a& explanatory of the fore--
mentioned,
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- ¢ mentioned act ; that thofe worthy, good,

¢ men, who have ventured to come fo far,

¢« for the fervice of God in his church, and -

¢ the good and edification of the people, to

¢ the falvation of their fouls, may not for

¢ the future be vexed, as fome of them have

“ been, but may enjoy in quiet that mainte.

¢ nance which was, by a law, provided for

¢ them. I farther recommend to you the

< paffing of an act to provide for the main-

*¢ tenance of fome minifters in fome of the

“ towns at the eaft end of Long Ifland,

¢« where I don't find any provifion has been

¢ yet made for propagating religion.” In
‘confequence of this fpeech of lord Cornbury

;’??m;;:f?;d aié; to the affembly, Mr. Smith informs us that
their favour,  an act pafled for the benefit of the clergy
who were intitled to' the falaries formerly
 eftablithed by colonel Fletcher ; which, (fays

he,) though lefs than bis lordfbip recommended,

was, doubtlefs, a grateful offering to bis un-

ceafing zeal for the church. From thefe

~words of Mr. Smith I conclude - that this
explanatory a&t of aflembly determined that

the provifion for minifters eftablithed by the

former ac thould be confined to minifters of

- the Church of England. ~

' You



[ 517 ]

You fee by this account, with how much
difficulty colonel Fletcher and lord Cornbury,
during their government of this province of
New-York, prevailed upon the affembly of it
to confent to an eftablithment of the Church-
of-England mode of worfhip in certain pa-
rithes. of only four counties of the province,
(the whole province at that time being divided
into twelve counties,) and how much uneafi-
nefs and jealouly even this imperfet eftablifh-
ment of that favourite mode. of worfhip
occaﬁoned amongft the other, and more nu-~
merous, {e@s of Proteftants: and this in the
infancy' of the colony, when, from their po-
verty, 1gnorance, and weaknefs, thcy were
afraid of contending with their governours
and of provoking the refentment of Great-
Britain. You may eafily judge, therefore,
what difturbances an attempt of the fame
kind would create now, in the prefent ad-
vanced ftate of the populatxon of the pro-
vince, - with. its attendant circumftances of
riches, knowledge,, and high fpirit. And the
fame difturbances would moft probably be
‘exc1ted there by the meafure fo much defired
by the Englith miffionaries before-mentioned,
of eftablithing a bithop amongft them.

FRENCH-

A remark on

_ the effells of

the proceed=
ings of gover-
nour Fletcher
and Lord
Cornbury in
favour of the
Charch of
England.
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FRENCHMAN.

It feems to me from this account of the
proceedings of thofe two governours of New-
York, and the ill humour they occafioned,
that the meafure we are now conﬁdermg,
“ of eftablifhing a bithop there,” would be
a ready way to caufe a rebellion in the pro-
vince. And therefore the miffionaries and
others who recommend it, ought to be con-
fidered by the 'government of Great-Britain
(if they faw the matter in its true light,) as
moft dangerous incendiaries. But, I per-
ceive, by what you have related from Mr.
Smith concerning the province of New-York,
that colonel Fletcher and lord Cornbury, and
the whole Epifcopal party there, feem to
have acted upon a confident fuppofition that
the Church of England was already lcgal]y'
eftablithed in the province (either by the go-
vernour’s commiffion, ‘or by fome pofitive fta-
tute of England, or by fome maxim of the law
of England, or upon fome other ground that

‘was mdepcndent of the laws made by the

aflembly of thie province,) before the above-
mentioned m_lmf’uy acts, obtained by thofe
‘ ' o
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two governours, were pafled. And indeed
Mr. Smith, in one of the paffages you have
cited from him, exprefsly fays that the
Epifcopalians in the province make fach a =
pretenfion ; which. he himfelf feems not to
think well-grounded. Now it feems firange
to me that a matter of this importance fhould
not be fettled one way or other, fo as not to
be a fubject of doubt and argument. I there-
fore beg you would inform me whether the
fame doubt fubfifts in the other colonies of
America, or whether there is a difference
between them in this refpet; and likewife
what are the grounds of this opinion ‘of the
‘Epifcopalians of New-York.

ENGL‘ISHMAN-.’

1 fain would have avoided entering into
this difcuffion, which will lead us irito more
length than you are aware of, and retard us
in the examihation of the main fubjet of our
prefent inquiry; which- is the hiftory of the

feps that have been taken by the miffionaries
above-mentioned, and other Epifcopalians of
America, to procure bithops to be eftablithed
in that country by the authority of Great-
Britain, and of the effeCts Wthh thofe fteps

havc
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* have had upon perfons of weight and autho.

The principal
ground of the
faid opinjon.

rity in Great-Britain, fo as to becomie a ground

‘of an apprehenfion in the Americans. that fuch
d meafure will one day be adopted. ' But,
fince your curiofity prompts you to inquire
into the other fubjec firft, I will endeavour
to fatisfy you in-the beft manner I am able
concerning it.

The opinion which fome Epifcopalians
have entertained, (and which feems to have
been that of Colonel Fletcher and Lord
Cornbury,) “ that the Church of England
is lawfully eftablithed in America” feems to
be grounded chiefly on the following propo-
fition, which is, in general, reafonable enough,
but will not hold, if carried to its utmoft ex-
tent; to wit, < that when a fet of Enghfh-
men depart from England with the king's per-
‘miffion, and go into a foreign, vacant, coun-
try, and take poffeffon of it in the name of
the king, and hold it by grants from the Crown,
the laws by which they are to be governed in
Juch new country are the laws of England that
are in force at the time of their emigration.),
"Thefe may in general be faid to be the laws
to
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to which fuch colony will be fubje& zpon
their firft taking poffeffion of their new country.
To them muft afterwards be added, fuch
laws as they themfelves fhall make jfor their
own better government by virtue of powers of
legiflation delegated to them by the Crown by a

charter or governour’s commiffion 5 and fuch

laws, or flatutes, as fhall be made, in pofitive
and exprefs terms, concerning them, after their
‘emigration, by the parliament of England, or

Great-Britain, which is the fupream legifla-

ture of the whole empire. Thefe are generally
allowed to be the three great component
parts, or ingredients, which form the bodies
of laws that are of force in the colonies.
There is alfo a fourth fort of laws that are
confidered as binding in the colonies, though
_their foundation feems to be rather arbitrary
and precarious. 1 mean fuch flatutes of the
parliament of England, or Great-Britain, as
bave been paffed after the planting of any colo-
ny, and without any intention in the parlia-
ment ‘to affect it but which, baving been
thought by the judges of the feveral courts of
]ud;catzzre in the colony 1o be ufe eful alterationg
tf the former laws, and Likely to prove bene-

- Vor. IL, Xxx Jficiad
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- ficial to the colony, bave been adopted by the [uid
- judges in their decifions of the law-fuits brought
before them, and acquiefied in by the parties
affecled by them, and generally approved by the .
people of the colony ar large, though withwmt ¢
- formal adoption, or admiffion, of them by the
affembly of the colony.  This {ource of colony-
law is called #fage, and is mentioned by that
name in an a& of parliament of the reign
of the late king George the Second. It muft
.therefore be allowed for one . origin of the -
Iaws that are now in being amongft the co-
lonifts of America; though it is matter of
juft furprize, when we confider the high
fpirit of liberty by which thofe colonifts are
~ generally animated, that they fhould ever
have permitted their judges to exercife fo
great a power, and eret themfelves into -
occafional legiflators over them. But we
may fuppofe the judges have exercifed this -
power with great wifdom and difcretion,
and have thereby induced the people to fub--.
mit to it. However, this fourth fource of
colony-law is what we thall have no farther
occafion to confider in our prefent inquiry:
and therefore I fhall fay no more about it.

It
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Tt is the firft fort of colony-laws that we are

- principally to attend to, namely, thofe which
are fuppofed to have been carried out by the

firft'planters of the colony from the mother- .

country. Now the Epilcopalians of America
are apt to contend that amongft thefe original
and pre-exifting laws are to be comprehended
thofe which relate to ecclefiaftical matters ;
towit, 1ft, The antient law of-England for
the payment of tythes to the clergy; 2dly,
The ftatute of fupremacy in the 1ft year of
queen Elizabeth’s reign, whereby the fpi-
ritual juri(diGtion of the Pope was abolithed
throughout all the dominions of the crown
of England, and the king, or queen, of
England for the time being was declared
to be the fupreme head of the church ; and
the ftatute of uniformity in the fame queen’s
reign, which fettled the Liturgy and Articles
of Faith of the Church of England; and,
in general, all the a&s of queen Elizabeth’s
teign which were pafled for the fuppreflion
~of 'the Roman-Catholick religion in Eng-
land, and the eftablithment of the Proteftant
religion, according to the mode of the Epif-
copal Church of Eogland, in its ftead;
Xxx 2 and,

Theargument'
which has
been drawn °
from the fore-
going propo-
fition in fa-.
vour of the
eftablifhment
of the Church
of England in
America,
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and 3dly, All the penal laws which were'
paffed in the fame reign againft thofe who

did not conform to the Church of England

. then eftablithed; many of which related only

A remark in
anfwer to the
{aid argy-
ment,

to Papifts, but fome to diflenting Proteftants,
For, fay thefe Epifcopalians of America, all
thefe three clafles of laws were in force in
England at the time of the emigration of the
firft Englifh fettlers in America. This is the
beft argument that has been produced by the
Epifcopalians of America to prove that the
Church of England is . eftablithed there.
The other arguments they ufe for this pur-
pofe are of very inferiour weight. I will
therefore defer the confideration of them
till I have made the remarks that occur to
me upon this firft and principal argument.

Now, in anfwer to this argument, I muft
obferve, that it is ultimately founded on the
prefumed choice and inclination of the colo-
nifts who have at different times emigrated
from England and made fettlements in Ame-

_rica, and of the kings of England by whofe
. permifiion they have done fo. It is pre-
fumed, in the 1ft place, that neither thefe

coloniﬁ_s
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-colonifts themfelves, nor the kings of Eng
land, by whofe permiflion they emigrated,
intended that they fhould live in a flate of
anarchy, without any laws at all, in their
new plantations, .even upon their firlt arrival
there; and it is prefumed, in the 2d place,
that the laws by which both the colonifts
themfelves .and the Crown intended that
they fhould be governed upon their firf
arrival in their new fettlements, were thofe
they had known and been ufed to in Eng-.
land before their emigration, that is, the
laws of England that were in force at the
“time of their emigration. Thefe prefump-
tions, or conjettures, are the fole foundation
of the argument. For it will hardly be con~-
tended that, if both the colonifts and the
kmg had originally agreed, before their emi-
graton from England, that in their new
fettlements the payment of tythes to the
clergy, and the ufe of the Liturgy and cere-
monies of the Church of England, (though
they made a part of the then fubfifting laws
of England,) fhould not take place, fuch a
previous agreement would have been void.
For, if this were the cafe, the charters of

Connedlicut
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Conne&icut and Rhode Ifland, which were
granted by king Charles the 2d in the year
1662, two years after the reftoration, for
the fatisfaction and accommodation of the
colonifts who had fettled there, and who
were chiefly diffenters from the Church of
England, and which exprefsly allow the faid
colonifts to forbear the ufe of the Liturgy
and ceremonies of the Church of England,
would, with refpe& to that indulgence, be
void and ineffectual : which no body, I be-
lieve, has ever yet pretended. It muft there~
fore be admitted that fuch parts only of the
laws of England were originally tranfplanted
to America by the firft colonifts who fettled
there, as the faid colonifts and the kings, by
whofe permiffion they emigrated and fettled
in that country, intended fhould be fo tranf-
planted: and the whole remaining difficulty
will be, to difcover, what parts of the laws
of England, that were in force at the times
of the feveral emigrations of the colonifts to
America, were intended by the faid colonifts
and kings to be fo tranfplanted, or, rather,
what parts of them were intended by them
to be excepted from the gcneral tranfplantas
tion
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tion of all the reft; that being the more
natural . way of ftating this inquiry, becaufe
we may reafonably fuppc;fe that they intended
that the general body of the laws of England,
without an enumeration of ‘them, fhould take
~ place in the new plantations, with an excep~

tion of fome few of them, which they either

~did not approve or did not think fuitable to
their new condition {of cultivators of infant
fettlements. We muft therefore inquire,
whether there were any parts of the laws of
. England that were in force at. the time of
the firft fettlement of the colonies of America,
which, we have reafon to think, were not
intended by the faid colonifts, and by the
' kings of England, by whofe permiffion, and
under whofe authority, they emigrated and
fettled in America, to be tranfplanted to
- America and become binding upon the faid
colonifts in their new plantations in the fame
manner as they had been before their emi-
gration from England. Now in anfwer to
this queftion I think it may be fairly faid,
that there is great reafon to fuppofe that the
obligation to pay tythes to the clergy was one
~of thofe parts of the laws of England which

neither

There is rea«

. fon to fuppofe

that neither
the firft{ettlers
in America,

nor the kings
of England

under whofe
authority they
fettled there,

intended that the laws of England relating to the payment of tythes, ihould

take place in the faid new (c;ttlemencs
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neither the colonifts themfelves, who fettled
the firft colonies in any part of America, nor
the kings of England under whofe authority
they fettied them, intended to be tranfplanted
-with them to America. For fome of the
firft colonifts, as, for inftance, the Quakers,
difapproved of the cuftom of paying tythes at
all to any fet of clergy; and great numbers
of them were diffenters from the Church of
England, and confequently muft have been
. unwilling to pay tythes in their new planta-
tions to a fet of Church-of-England clergy-
men, though they had been forced to do
fo in Old England ; and all of them, the
Church-of-England men as well as the refl,
feem to have thought the payment of tythes
to the clergy too great a burthen for 2 new
colony to bear at its firft fettlement.- For
none of the colonies, as I believe, have éver
paid them immediately upon their firft eftas
blithment, and by virtue of the antient law
of England; nor indeed even at this day :
though fome of thofe in which the bulk of
the people are members of the Church of
- England, (as Virginia, Maryland and South
Carolina,) have eftablifhed, by acts of their
' affemblies,
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affemblies, fome other legal payments for the
epifcopal minifters of their parithes. It ap-
- pears therefore not to have been the inten-
tion of the firft fettlers of the feveral colonies
of America to tranfplant with them that part
of the law of England which required them
, to pay tythes to the clergy.

Nor can it reafonably be fuppofed that the
kings of England by whofe permiffion the
firft colonifts of America emigrated from
England, had an intention that thofe colo-
nifts thould pay tythes to the clergy in their
new fettlements as foon as they had made
them ; though perhaps they might with that
either zbat, or fome other fufficient, provifion
might be made for the maintenance of an
epifcopal miniftry in the colonies, when the
people’ fhould be better able to afford it.
But, I fay, they did not expeét, or intend,
that, immediately upon the arrival of the co-
lonifls in their refpeltive mew plantations, the
clergy fhould be -intitled to a tenth part of
the yearly produce of their new lands, as
the clergy of England are to the like part of
the produce of the lands of England. For,

Vou.IL Yyy if
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if they had had fuch an intention, they would
have dire&ed their governours of the faid
provinces to infert in all the grants of land
which they made to the new fettlers in the
king’s name, (all the lands of America be-
ing, as you know, holden by virtae of grants
from the Crown;) a claufe that {hould ex-
prefily referve to the clergy fuch a portion
of the future produce of the lands thereby -
granted ; and they would alfo at tire fame
time have caufed the faid new-granted lands
to be divided into diftriéts, or parifhes, and
have appointed epifcopal clergymen of the
Church of England to be the minifters of
them. But none of thefe things were ever
attempted to be done. And therefore we
muft fuppofe that the kings of England, by
whofe permiffion the firft colonifts fettled in
America, had no intention that the law of
‘England relating to the payment of tythes to
the clergy thould be immediately tranfplanted
to America together with the other laws of
England then in being, which were more
neceflary to the prefervation of peace and
good order amongft them.

- And
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And confequently, fince neither the firft
colonifts themfelves, nor the kings of Eng-
{and, by whofe permiffion they emigrated
from England and made fettlements in
America upon lands granted them by the
Crown, intended that the law'of England
concerning the payment of tythes to the
clergy thould be immediately tranfplanted to
America, we may juftly conclude that it
was not {o tranfplanted, or that it never was
binding in America by virtue of the mere
féttlement of the Englith colonifts in that
country, and without fome fubfequent a& of
authority to introduce it there,

And in this refpe@ the Englith colonifts

in America, and the kings of England by
whofe permiffion they fettled in America,

feem to have thought and acted in ,pretty

much- the fame manner as the French colo-

nifts who fettled in Canada, and the kings

of France by whofe permiflion they fettled
‘there. For thefe latter perfons did not confider
the law of France, which directs the payment
‘of tythes to the clergy, as having been tranf-
‘planted into Canada upon the firft fettling of
| Yyy 2 it
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it by the French colonifts, noththﬁandmg '
the great body of the laws of France that

prevail at Parisand in the diftrict belongmg to
it, and which are known by the name of
the cuftom of Paris, was exprefsly introduced
into Canada by the edic@s of the kings of
France and their grants of the lands con-
tained in it. For the firft colonifts of Canada
were not obliged by law (as you well know,)
to pay any part of the produce of their plant-
ations to the clergy for a long feries of years;
and even now they do not pay the tenth part,

(as the inhabitants of the diftriGt of Parisin

O1d France do,) but only the 26th bufhell of
their corn; which they threth out for their -
refpective curates, and put up for them in
their granaries. And this matter has been
fettled intirely by pofitive ediés of king
Lewis the 14th, without any reference to,
or fuppofed operation of, the law that pre-
vailed in the diftrict of Paris in Old France
upon the fame fubje&. For in the year 1663
that celebrated king publithed an edi@ by
which he ordained that his fubjects in Canada
thould pay the thirteenth (not the tenth)
theaf of all the corn that grew upon their

' land,
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land, and the like part of all their other vege®
table produce, to the diretors of the feminary

of Quebeck, to be by them diftributed in

portions, ot falaries, to the priefts whom the
bifhop thould fend into. the feveral parifhes
of the colony to difcharge.the duties of pa-
- rith-priefts theﬁe; no conftant, or peculiar,
curates having at that time been eftablifhed
in the faid parithes. And upon a cumplaint
and remonftrance made by the inhabitants,
or fettlers, of Canada to the fuperiour council
of the province, that the payment of a thir-
teenth part of their produce ‘to the clergy was
too heavy a burthen for their infant and ill-
cultivated fettlements to bear, the faid pay-
ment was, by the authority of the faid fupe-
riour council, reduced to one half of its
former quantity, until the king’s pleafure
thould be known upon the fubjet ; but with
an additional oebligation on the land-holders
by. whom the faid payment was to be made,
to threth out the {aid corn fo that it {hould be

fit to putup in the granary. This reduction .

of the tythe from the 13th fheaf of corn to
the 26th buthell by the fuperiour council of
Quebeck was made in the year 1667, and was.

immediately carried into execution,
' Some
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Some years after, as the colony grew more
populous, it became neceffary to eftablith new
parithes in it.. And upon that occafion the
French king was requefted to alter the regu-
lations he had made by his ediét of 1663
concerning the payment of all the faid tythe
to the direGors of the feminary at Quebeck,
and to order the tythes of each parith to be
paid to the particular curate who did the duty
of it, and likewife to eftablifh permanent cu-
rates in the parifhes inftead of temporary mif-
fionaries who were removeable at the pleafure
of the bithop. And Lewis the 1 4th accordingly
ordered both thefe things to be fettled in this
manner, and at the fame time confirmed the
temporary regulation of the fuperiotr council
of Quebeck concerning the aforefaid reducion
of the tythe from the 13th fheaf of corn tothe
26th buthell, but with this further provifion,
to wit, that, if the tythe thould be found in
any parith to be infufficient for the proper
maintenance of the curate, the fuperiour

- council of Quebeck fthould order an addition

to be made to it by the feignior and other
inhabitants, or land-holders, of fuch parith.
The edi& in which thefe things were fo

fettled
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fettled was publithed in the month of May,
1679 and it continued in force during all
the remaining time of the French govern-
ment in Canada till the country was conquered
by the Britith arms in 1760.

\

And, notwithftanding the laft-mentioned
 provifion of the faid edi& of 1679, concerning
an addition to be made, where neceffary, to
the maintenance of the curate of the parith,
by order of the fuperiour council of the pro-
vince, father Charlevoix informs us that no
. fuch addition was ever ordered to be made,
becaufe the king of France had granted a
fum of 7600 French livres a year out of his
own revenues for the increafe of fmall bene-
fices in Canada, which rendered fuch addi-
tions to the tythes unneceffary.

Father Charlevoix further informs us that
the curates of parifthes in Canada have, at

feveral different times, endeavoured to get-

their tythes increafed to the original rate at
which they were fettled by Lewis the 14th’s
edict of 1663, of one thirteenth part of the
fruits of the earth. But the fuperiour council

And it conti-
nued till the
conqueft of
the country
by the Britifh
arms in 1760,

of Quebeck has always difallowed their claim |

to
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toit. At Iaft the curates appealed fronr the
decifion of the faid fuperiour council to the
French king’s council of ftate; which, on
the 12th of July, 1707, gave a final judge-
ment againft them, that intirely overturned
their pretenﬁons, and took away all their
hopes of fucceeding in them at any other time,

Befides the 7600 French livres a year,
which the French king granted out of his
revenue for the augmentation of {mall livings
in Canada, he granted another fum of zoco
livres a year for the benefit of fuclr curates of
parifhes as thould be rendered incapable of
petforming the duties of their office in their
refpecive parithes by old age or infirmity.
And thefe 2000 livres weére to be divided
" into feven parts, of which fix were to be of
300 livres each, and the feventh of 200 lives,

+ And afterwards thp king of France granted
another fum of 1350 livres per ammunt for the
fame purpofe of maintaining old and infirm
curates ; and another of the fame amount,
for the building of new parith-churches.
And all thefe fums were at the dlfpofal of
the bithop of Quebeck.. .



[537]

Itis plam therefore that neither the Fr ench
colonifts in ‘Canada nor the kings of France,
by whofe permiffion they- fettled there, un-
.derftood ‘the law of tythes to have been
tranfplanted from France into Canada, either
by the mere act of emigration of the fettlers
“from the former country to the latter, or by
‘the ediés of the kings of France which in-
troduced the cuftom.of Paris into the latter
country as the general bafis, or foundation,
of its laws.
be fuppofed that the firft planters of the
Enghfh colonies in Amerxca, (many of whom
were diffenters from the Church of England,)
meant to carry with them that part of the
laws of England which requires the occupiers
of land to pay tythes to an Epifcopal miniftry.

For nearly the fame reafons we may con-

clide that it was not the intention of the firfk

Englifh fettlers of America to carry over with

them into their new fettlements the ftatute:

of Uniformity paffed in the reign of queen
Elizabeth for “eftablithing the Liturgy and
- Ceremonies and Articles of Faith of the
Church of Englan‘d,v"and, ftill lefs, the penal
. Vor. 1L Zzz
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laws which were paffed in the farne Teign
againft Proteftant diffenters from . the fame:
~fince many of thofe firft fettlers came them-~
~ felves under that denomination. As to the
~ flatute of Supremacy indeed, which was pafled
in the 1ft year of queen Elizabeth, that cer-
tainly does extend to America, as well as to
all the other dominions of the crown of
England, becaufe there are exprefs words in
it which carry it to that extent, it being
thereby enacted that the Pope’s authority and
jurifdi¢tion fhall be for ever abolifhed and
excluded, not only in the dominions. that
were at that. time in the pofleffion of the
Crown of England, but in thofe that there-
after fhould belong to it.  But no_fuch - ex-
‘tending words are inferted in the act of Uni-
formity in queen Elizabeth’s reign, nor in the
~penal aéts above-mentioned of thé fame reign’
which relate to Proteftant diffenters. Thofe
alts therefore do not by their own immediate
import and operation extend to the coloniés
of America: and, for the reafon already
mentioned, it is not probable that the firft
fettlers of thofe colonies meant to carry them
with them into their new fettlements when

they
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they emigrated from England. We may
therefore conclude that the Church of Eng-«
Iand was not eftablithed in the American
colonies by the mere enligration of the firt
fettlers of them from England. And thus
we are rid of the firft and beft argument of

the Epilcopalians in fupport of the opinion

« that the Church of England is at this day
eftablithed in thofe colonies, or at leaft in the
colony of New-York, independently of the
a@s of its affembly.” I now proceed to
confider the other argumernts that have been
alledged in fupport of that opinion, which,
as I before obferved, are very inferiour to the
foregoing argument in weight and plaufibility.

A fecond reafon that has been alledged in
fupport of the above-mentioned opinion of
the Epifcopalians of New-York, ¢ that the
Church of England is eftablithed in that
provinée independently of the acts of their
affembly that have been paffed in favour of
it,” is drawn from an a& of the Englith par-
Hament for fecuring the Church of England
as by law eftablithed, which was recited and
confirmed in the a& which eftablithed the

' Lzz 2 treaty
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treaty of union between England and Scotland
in the year 1707. The occafion of paffing
this act was as follows, The parliament of
Scotland were apprehenfive that, when the
union of the two kingdoms fhould take place,
and the two. parliaments of England and
Scotland fhould be {wallowed up in the par-
liament of the united kingdom of Great
Britain, the Englith part of the faid parlia-

"ment, (which would greatly out-number the

Scottith members, and would confit of
members of the Epifcopal Church of Engs
land,) might take fome opportunity of getting
an act of parliament pafled for over-turning
the Prefbyterian mode of church-government
and publick fervice that was then eftablifhed
in Scotland, and introducing bifhops and the
ufe of the Englith Liturgy in their ftead:
This apprehenfion was by no means ill-
founded ; fince their country had twice been
rendered a fcene of confufion and mifery by
the like attempts in-the reigns of king Charles

the firft and king Charles the fecond; the

former of whom attempted, in the year 1637,

~to force upon them the ufe of a pubhck

Liturgy (to which they were averfe,) and
thercby ,
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thereby gave occafioni to- thofe timults and
infurre@ions-among: them, which ultimately. -
iarou'ght«’f on the eivil war in-England, which
ended. in the death of phe‘lcing'and the change
‘of the government of England; and the
latter, (after Epifcopdcy had been formally
and folemnly abelithed by king Charles the
firft and the Scottith parliament in the year
1641, in compliance with the general incli- -
nation.of the people,) again introduced Epife
copacy amongﬁ;.the;n, and perfecuted the
Prefbyterians that refufed to fubmit to  that
cftablithment. . The memory of thefe mif-
fortunes and oppreflions made-the parliament
of Scotland afraid of the like a-ttempts on
fome future occafion; after the two kingdoms
fhounld be united, if particular care weré not
taken to guard againft them: and therefore
they paffed an a& of parliament; previous to
the treaty of Union, to eftablith the Prefby=
terian mode of church-government within
the kingdom of Scotland to all future times,
and made the a&t fo pafled an eflential and’
fundamental article of the union between the
- two kingdoms, that thould never be repealed,
or altered, by any fubfequent parliament of
‘ the
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| the united kingdom of Great-Britain, 'The |

The words of
the Englith
a& of parlia-
ment paffed at
that time for
the fecurity of
the Church of
England,

zealous friends to epifcopal government in
England took occafion from this a& of the
Scottith parliament to procure a like precau-
tionary act to be pafled by the Englith patlia-
ment for the perpetual continuance of epif-
copal government in England ; though, from

 the great majority of the Englith members in

both houfes of parliament, there feemed to
be listle reafon to apprehend that any attempt
to the prejudice of the Church of England
could be the confequence of the faid union,
Such an a& was, however, paffed by the
Englifh parliament, and made an article’ of
the treaty of union between the two king-
doms. It was intitled, “ 47 a& for fecuring
the Church of England as by law eftablifhed.
And it enaéts, . That the aét of the 13th
¢« of queen Elizabeth, and the a& of Uni
¢ formity paffed in the 13th year of king
¢ Charles the fecond, and all and fingular
¢ other aéts of parliament then in force for
the eftablithment and prefervation of the
¢ Church of England, fhould remain in full
force for ever; and that every fucceeding
% fovereign fhould, at his coronation, take

» and
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~ and fubfcribe an oath to maintain and pre=
“ ferve inviolably the faid fettlement of the
« Church of England, as by law eftablithed,
< within the kingdoms of England and Ire-
« land, the dorninion of ‘Wales, and town
“ of Berwick upon T'weed, and the terri-
“ tories thereunto belonging.” Now from
thefe laft words, ¢ and the territories there-
unto belonging,” fome perfons have inferred
that the Englith parliament meant by that
“act to eftablith the Church of England in all

Argument of
the Epifcopa-
lians derived
from thofe
words.

the out-lying, diftant, dominions then belong-

ing to the Crown of England, ‘and confe-
quently in the Englifh colonies in America,

as well as in England Ireland, and Wales, -

and the town of Berwick upon Tweed ; all
the faid dominions being, they fay, compre-
“hended under the faid expreffion of zhe ter-
rzz‘orzes thereunto belonging.

" FRENCHMAN.

“This feems to be a firange conclufion to
draw from this proceeding of the Englith
parliament ; as it feems highly probable that
. the wholé view of the parliament in making
that prccautlonary act was to preferve the

Church.

A remark on
the faid are
gument,
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Church of England from being overturned
or altered in thofe parts of the Englith do-
minions in which it” was then eftablithed,
and not to.eftablith it in other parts of them,
The attention of the Englith-parliamentmuft
at that time have been intirely taken up with
the great object then before them, the union
of the two kingdoms of England and Scot-
land, and with the means of preventing fuch
ill confequences as might be thought likely
by fome members to follow fromit. Tt ought
not therefore to be imagined that they meant
at the fame time in an occafional and colla-
teral manner, and by thofe three or four
general words of zbe territories thereto be-
longing, to make fuch important innovations
in the government of other 'Vparts of the
Englith dominions as that of eflablifhing the
Church of England, with its Liturgy, cere-
monies, articles of faith, and payment of
tythes, in them, when they had not been
eftablithed there before. And I wonder that
any man can ever have entertained fo abfurd
and ridiculous 2 notion.

'ENGLISH-



T 545 1
ENGLISHMAN.

1 think this conclufion as abf’u’rd as y‘mi

can do: and therefore I fhould not have

troubled you with the mention of it, if I had
not feen itadvanced by a writer of refpectable
abilities. But Dr. William Douglas, (from
whofe inftrultive fummary of the flate of
the Britith fettlements in America 1 have
already cited you fome paffages,) does in that
book deliver it as his opinion that the Church:
of England is eftablithed in the American
‘colonies by the above-mentioned claufe in
the faid Englith a& of parliament, which,
after mentioning England and Ireland, and
Wales, and the town of Berwick upon Tweed,
‘contains the general words, ¢ and the terri-
“ fories thereunto belmging.” In a note
marked / in his fecond volume, page 121,
he exprefles himfelf in thefe words. ¢ Before
“ the union of the two kingdoms of Great-
“ Britain in the year 1707, the ecclefiaflical
< conflitution of the Englifh American plant-
“ dtions was (Roman-Catholicks excepted,)
“ a general foleration of all Chriffian pro-
S feffions without any preference. In the treaty
* Vor. 1L Aaaa < for

The aforefaid
fecond argu-
ment of the
Epifcopalians
was adopted

-by Dr: Dou-

glasof Bofton.

Tte words
ufed by bhim
on this fabe-
jedt.



The faid
words feem
not to have
been well
confidered by
him.
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< for this union, it was naturally agreed by

“ the commiffioners, and afterwards confirmed
“ in perpetuity by alls of both parlioments,
«¢ That the Church of England was to be
< deemed the eflablifbed church, with the efs-
¢ blifbed toleration, in all the formerly Eng.
“ Iifb colonies,”” by this expreffion, < and ters
“ yitories thereto (to Engtand) belonging”’ —
« In the firict act of Uniformity, in the 14th
< of Charles the 2d, there is no addition of
< the words, “territories thereto belonging,”
« though the iflands of Ferfey and Guernfey
< (which the reverend My. Hobart thinks are
“ meant by thofe words in the alt paffed af the
<« Union) belonged to England at that time as
< qwell as at the time of the Union.” ‘Thefe
are the words in which Dr. Douglas has
exprefled this odd opinion. Bat he feems
not to have confidered very carefully what he
meant by it. For, notwithftanding he here
affirms that the Church of England was efta-
blithed in the American colonies by the faid
Englith att of parliament of 1707, he no
where fuppofes that by virtue of the faid a&
the minifters of the Church of England,are

- become intitled t¢ demand _t_he payment'of

tythes



[ 547 1.
tythes from the people of their refpe@ive
parithes, or that the acls of the affemblies of
the provinces of Maffachufets Bay and Con-
ne@icut by which a legal maintenance is
provided for the Congregationalifi, or Inde-
pendant, minifters; are rendered null and void
by the faid Englith a& of parliament, and
the paymenf of tythes to Epifcopal minifters
fubftituted in their ftead; which would be
the neceffary confequences of the eftablith-
ment of the Church of England in thofe
provinces. He therefore feems not to have
really entertained the opinion that he has
advanced concerning the eftablithment of
the Church of England in America by the
faid a& of parliament, but to have deceived
and puzzled himfelf (as many other perfons
have done on the like occafions) by not con-
fidering the meaning of the word efabls/h-
ment, or the extent of the propofition he too
haftilyadvanced. I therefore confider this writ~
er as having been in trath of a contrary opinion
to that which he has advanced in the fore-
going paffage of his book concerning the
eftablithment of the Church of England in
America by the faid a& of parliament. But,
Aaaa 2 whether
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whether he was or no, I muft continu‘e to
think that opinion wholly deftitute of foun.
dation.  As to that expreffion in the faid ad,
of the territories thereunto belonging, it muft
be fuppofed to relate to the iflands of Jertey
and Guernfey and the Ifle of Man, and the
other little iflands on the coaft of England,

"and the other dependent dominions of the
Crown of England in which the Church of
England was already eftablithed, (asthe faid
reverend Mr. Hobart underftood it,) but not

"to the Englifh colonies in America, in which
the faid eftablithment had not taken place,

'This Mr. Hobart has treated this fubje@

with fo much ability in a pamphlet he pub-

lithed about twenty years ago, intitled 4

- fecond Addrefs to the Epifcopal Separation in
New-England, that T am perfuaded ‘you will

be glad to hear an extra&t from it. Amongft

- other arguments of weight he has the fol-

%aé:SéCi?rZ; lowing paflage. < The title of the aff is

a pamphletof < oxaflly agrecable to what we have fuid. of

«he Rev. Mr. _ .
Hobart, of  *“ the defign of ity and of the temper of the

Conneéticut,

vpon thisfub.  Parliament that paffed if. It is intitled,
jeﬂe ’ » 111 ﬂfl
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5 An alt (not for enlarging, but) for fecurs
& ing the Church of England” and that not
< in the American plantm‘.z'm.r,rbut as it s
“ mow by law effablifbed 5 which plainly means
“ mo more than to perpetuate it within its
 ancient boundaries.

« The provifion made in the alt itfelf is
“ aell adapted to this defign; for it enats,
« That the ait of the 13th of Elizabeth, and
“ the ait of Uniformity, paffed in the 13th
“ year of Charles the 2d, and all and fingular
 other alls of parliament then in force for
< the eftablifbment and prefervation of the
“ Church of England, flould remain in full
“ force for ever; and that every fucceeding
“ fovereign fbould, at bis coronation, take and
t fubfcribe an oath to maintain and preferve
“ inviolably the faid fettlement of the Church
¢ of England, as by law eftablifbed, within
¢ the kingdoms of England and Ireland, the
“ dominion of Wales, and town of Berwick
“ wpon Tweed, and the territories thereunto
«< belonging. This alt doth not wfe fuch ex-
« preffions, as would bave been proper, and
f: epen neceffary, bad t/ye defign been to have:

“ made

~

-
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made a new eflablifbment 5 but only fueh qf

are proper to ratify and confirm an old on,
The fettlement, which the king is fworn t

< preferve, is reprefented as extfiing previoufy
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to the paffing this alt, and not as made by i,
The words of the oath are, to maintain
and preferve inviolably the [aid fettlement,
If it be afked, What fettlement 2 The anfiver
muft be, a [etslement beretofore made and
confirmed by certain flatutes, which, for the
greater cerfainty and fecursty, are enume-
rated in this alt, and declared to be unalter-
able.  Thisisthe fettlement the king is fworn
to preferve, and this fettlement bas no rela-
tion to usin America. For the afl, which
originally made #f, did not reach hither;
and this acl, which perpetuates them, dyes
not extend them to us.” '

And in another paflage he fays, « Thefe
countries [the American plantations} are
ufually, in law, as well as in other, writings,

< flyled colonies or plantations, and not terri-

tories.  The iflands of Guernfey and Ferfey
were properly terrifsz'es belonging to'-the
kz'ﬂgdam of England before the Union taok

< flace:



[ o551 ]
s place: and they fland in the fame relation
“ to the kingdom of Great-Britain fince.
« The Church of England was eftablifbed in
< thefe iflands ; and the legiflature intended to
« perpetuate it in them, as well asin England
“ gtfelf 5 fo that, as thefe iflands were not par-
< ticularly named in the afl, there was occa-
“ fon to ufe the word, Territories, even upon
“ the fuppofition that they did not defign to
““ make the eflablifbment more extenfive than it
“ avas before this law paffed.” 'Thefe paflages
of Mr. Hobart feem to me to be unanfwerable.

This Mr. Hobart- was a Congregationalift
minifter of one of the churches at Fairfield
in Connecticut ;. which made him appre-
henfive that his opinion and arguments might
be attributed by the advocates for the con-
trary opinion to party-fpirit. He therefore

‘endeavoured to remove this prejudice by

fhewing that his opinion on this fubject was
égreeable to that of fome eminent bithops of
the Church of England, who were known
to be zealous fupporters of their own efta-
‘blithment. He cites on this occafion the -
obinions of two fuch bithops, Dr. Bifle,
, bithop



The opinion
of Dr. Bifle,
bithop of He-
teford, in the
year 1717,

¢ that the

Church of

England had
not been efta-
blithed in A-
merica.”
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bithop of Hereford, and the very leattied
Dr. Gibfon, bifthop of London, who pub. .
lithed the well-known compilation of the
ecclefiaftical laws of England, called the

Codex furis Ecclefiaflici  Anglicani. The

paffage in which Mr. Hobart mentions thefe
opinions is as follows. < Dr. Biffe, bifbop of
“ Hereford, amember of the Society [for pro-
¢ pagating the gofpel] preached the annmual
 fermon Feb. 21, 1717, ten years after the
« act of Union fook place; and he fuys, it
< apould bave well become the wifdom where-
“ aith that great work (the reformation, or
“ efablifbment of the Church of England)’
“ avas condulled in this kingdom, that this
‘¢ foreign enterprize (the fettlement of plant-
 ations in America) alfo fhould bave been
“ carried on by the govermment in the b
“ regular way. But be owns the government
“ at bome did not interpofe in the cafe, ot
“ eftablifb any form of religion for us. In
“ truth (fays bis Lordfbip) the whole waskft
“ to the wifdom of the firft proprielors, and 1o
“ the conduc? of every private man. He ob-
« ferves, that of late years the civil intereh

g bm‘b’ been regarded, and the dependance of

“ the
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t< the colonies, on the imperial Crown of the
< pealm, fecured: but then, with regard to
“ the religion of the plantations, his Lord(bip
« acknowledges, that the government itfelf bere
“ gt home, (fovereign as it is, and invefled,
 doubtlefs, with fufficient authority there, ) bath
“ not thought fit to iézterpo/é i this matter,
“ otherwife than in -this charitable way: it

“ bath enabled us to afk the benevolence of all

¢ good Chriftians fowards the fupport of mif~
< fionaries to be fent among them. Fhus bifbop
« Biffe. thought as 1do, awd that neither the
“ at of Union, nor any other law prior there-
“ to, did extend the effabliflment ta the plant-
< ations; and, if the fociety had not been of
“ the fame opinion, they would bardly have
¢ printed and difperfed bis fermon. Neither
“ did the civil rulers of the nation, (who may
« juflly be fuppofed acquainted with its laws,)}
“ think that the aél of Union, or any other
“ law,. cflablifhed the Church of Bngland in
< America. This ts plain from the leiter of
“ the Lords Sfuftices to Gevernour Dummer,
“ in the year 1725, almof} twenty years after
< the Union, wherein they fay, *there is no

Vor. Il Bbhb « regular

a

o~

-~

The opiion

cof the lords

juftices of
Engiand in
the year 172¢
ta the fame
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“ regular eftablifbment of any nationdl or pra;
“ wincial church in thefe plantations.”

« If it be urged, that the King’s com-
 miffion to the late bifhop of Londom proves.
 an ecclefiaftical effablifbment here, it is
“ fufficient to anfwer, that bis Lordfbip was
¢ remarkable for flill in the laws, fo for as
“ they relate to ecclefiaflical ajfairs, as ap-
¢ pears from bis Codex ; and be was of the
““ contrary opinion : jor in bis letter to Dr.,
 Colman, of May 14, 17735, be wiites this:
“< My opinion has always been, that the re-
“ ligious fate of New-FEngland is founded
“ in anequal liberty to all Proteflants ; niome
 of which can claim the name of a national
< eflablifbment, or any kind of fuperiority
<« gver the reft””  This opinion the bijbop
“« gave mt only fince the ait of Union, but'
“ even feven years after be bad received bis
. commiffion; and furely it muft be admitted,
¢ that as be bad time enough to confider it,
““ fo be, of all others, befi underflood it

After thefe authorities I think we may
fafely conclude that the notion advanced by
Dr. Douglas “ that the Church of England

’ was
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was eftablithed in America by the a& of
Union of the two kingdoms of England and
Scotland” ‘is a mere fantaftick opinion, that
has no manner of foundation in fact or reafon.

FRENCHMAN.

I think fo likewife, and without the leaft
hefitation ; and am almoft forry you have
taken fo much pains to refute fo ill-grounded
an opinion.—~But, pray, do the advocates
for Epifcopacy in America bring any other
arguments, befides thefe two which we have
confidered, in fupport of their affertion, that
‘the Church of England is eftablithed in the
American colonies, and particylarly in the

province of New-York, indepenﬂdent‘ly of the

ads of their refpective affemblies ?

ENGLISHMAN.

They have upon fome occafions brought
“two other arguments in fupport of this opi-
nion : but thefe arguments are fo very weak
and trifling that, I believe, they do not in
general much infift upon them. The firfk
of them is grounded on the king’s private

| Bbbb 2 inftruc-

Of the other
arguments of
the Epifcopa-
lians of Ame-
ricain fupport
of their pofi-
tion concern-
ing the efta.
blifhment of
the Church of
England in
the faid colo=
nies,

A third argu-
ment of the
faid Epifco-
palians 1n fa.
vour of the
faid pofition,
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inftru@ions to his governours of the Ameficag
provmces relating to rehglon. The kmg,
fay they, is, according to the law of Eng-.
land, the fupreme head of the church: and
therefore he has a power to make laws relat-
“ing to religion by his own fingle authority,
And he has exercifed this authority with
refpect to his American colonies by his in-
ftructions to his governours upon.this fubje:
one of which direcs the governours to pre-
vent any minifters from’ preaching in their
refpeCtive. provinces without their licences;
and another commands them to take efpecial

‘care that divine {ervice be performed through-

out their governments according to the rites
of the Church of England; and a third
commands them to give all countenance and
encouragement to the exercife of the lord
bithop of London’s {piritual authority; and a
feurth commands them not to prefer any
minifters to any ecclefiattical benefices with-
in their governments without certificates
from the lord bithop of London of their
being conformable to the do&rine and difci-
pline of the Church of England and of good
life and converfation, By' thefe inftruétions

therefore,
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therefore, fay they, the Church of England
is cftablifhed in the American colonies, to

the exclufion of all other modes of religion, -

by the king’s authority as fupreme head of
the Church of England This, if I ufider-
fland it right, is the firlt of the faid two,

latter arguments brought by the Epifcopa~

lians of New-York in fupport of their fa-
~vourite doétrine. But it is’ full of defeds,
as, I believe, I fhall {foon convince you.

For, in the firflt place, though it be true
that the king is, by the laws of England,
the fupreme head of the church, and the
fatute that makes him fo, (namely, the fta-
tute of the firflt year of queen Elizabeth for

' abolilhing the authority of the Pope and all

foreign jurifdition in matters ecclefiaftical
and fpiritual,) extends by exprefs words to
all the future dominions of the Crown of
England, and confequently to the American
colonies, as well as to the dominions at that
time in its pofleffion, yet the king is not im-

powered, by virtue of this fupremacy in mat--

ters {piritual, to make laws concerning reli-
gion by his own ﬁngle authority : but he
mutt

A remark on
the faid third
argument.

Of the power
of making
ecclefiaftical
laws in Eng-
land,
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muft a&t in this bufinefs in COD_]UH&IOD with
his parliament, if the laws he means to ena@t
‘are to bind his lay-fubjects; and in conjunc-
tion with the convocation, (or affembly of
the blihops and reprefentatives of the clergy
of England,) at leaft, (if not with the par-

- liament alfo) if they are to bind the clergy

Enother re-
mark on the
faid argu-
ment,

only. 'This I take to be clear law. There- .
fore the kmg cannot by his fingle authority
make laws concerning religion in his Ame-
rican colonies, any more than he can make.
Iaws there concerning any other fubje. '

But, in the fecond place, if the king could
make laws in America concerning relvigion;;'
he could only make them by his publick
letters patent under the great feal of England,
or Great-Britain, and not by his private and
unpublifhed inftructions under his fignet and
fign-manual, as we have already agreed ina -
former part of this converfation. Therefore,
if the king had had the faid legiflative power
upon the fubject of religion, and had given
his governours the moft exprefs and precife
orders by inftructions under his fignet and
fign-manual to eﬁabhfh the Church of Eng-

Jand
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land in their refpeé’uve provinces, to the uttes

exclufion of every other mode of the Pro-
teftant religion, fuch an attempt to eftablith
the faid church would have been Wholly
,lllegal and void.

But, laftly, the king’s mﬁru&xons to his
American governours do not purport to efta-
blith the Church’ of England in thofe pro-
vinces to the exclufion of the other modes of
the Proteftant religion, though' they feem
intended to give it a fuperiour degree of
countenance and encouragement. At leaft
we méy affirm this of the inftru&ions to the
governour of Georgia, which I have above

recited to you. F or, as to thofe of the go-
vernour of New-York, I have not feen them,

and confequently cannot fpeak to them. But
I believe they are nearly, if not exactly, the
fame with thofe of the governour of Georgia.
Now, if we examine thefe latter inftruc-
tions, we fhall find that there is no fuch in-
ftrution, as that which is firft mentioned in
the foregoing argument of the Epifcopalians,
to wit, an inftrution directing the governour
to prevent any minifter from preaching in the

. province
"

A third <

“mark on the -

faid argg- -
ment.

Of the true
intent and
meaning ef
the king’s in-
firuftions a-
bove-men-

-'tioned in fa.

vour of the
Church of
England,
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province without his licence § which is the

- ftrongeft of the three fuppofed in@ru@ions,
* upon which that argument is™ founded, in-

favour of fuch exclufive eftablithment. But
the inftruction which comes neareft todoing
this, and feems to have been perverted and

~ mifreprefented for the purpofe of "drawing

The king's
8oth inftrue-
tion to his
governours.

from it the favourite doétrine of the exclufive
eftablithment of the Church of England in
America, is the 8oth infiru@ion ; which I
have before recited to you, and which is in
thefe words.  You are to inguire whether
there be any mimifler within your government
who preaches and adminifters the facraments in
any orthodox church, or chapel, without being
inn due orders s and to give an account thereof

to the faid lord bifbop of London.”  This in-

- ftruction, you fee, relates only te orthodox

churches and chapels, that is, to churches
and chapels that belong toperfons of the
religion of the Church of England. In thefe
no minifters are, by this inflru&ion, to be

- permitted to officiate, by preaching or admi-

niftering the facraments, without having
received epifcopal ordination. 'This is only
a reafonable precaution to preferve thefe con-

gregations
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greganons in the provmce which are aIreac?y
of - the Epifcopal perfuaﬁon, or Church of
- England, from having any minifters put upon
them that are not drdained and qualified to
'oﬂiclate amongﬁ: them in the manner which

they, the members of fuch orthodox; or

epifcopal, churches, think neceffary. But it
' does nlot forbid the preaching of Prefbyterxan,
or other protef’cant minifters, not ep1fc0pally
ordained, to Prefbyterlan, or other proteﬂ;—
dnt, congregations; which s, indeed, ex-
prefsly permitted by another of the king’s
inftru@ions, to wit, the 7sth, which is in
thefe words, ,“ Yol are to permit a lzém‘y
“ of coryczeﬂce to all perfons, except papifés ;
“« fp bcy be contented with a quiet and peace-
« able enjoyment of the Janze, not gz‘vmg of=
« fence or fandal to the government.” By
this exprefﬁon of Liberty of confeience, T pre-
fame, we muft underftand a liberty to Pro-

The Izmgs

75th inftraes
tion to his go-
vernour in fa.
vour of tole-
ration for a2l
perfons, ex-

cept papifis.

teftants, who diffent from the Church of

Eng];‘md; to meet together in proper places

for the p{ii"pc{c‘ of Wbrﬂ)ippi‘ng the Supreme

Being in the manner - they moft approve.

For, if it only means a liberty of thmkmg as

they pleafe upon religious fubjets, without
Vot. 1L - Cccc meeting
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meeting together for the purpofe of divine
worfhip, it is a liberty which they eannot be
deprived of under any government, however
fevere and arbitrary, but which they might
enjoy in-Spain or Portugal as well as Georgia,
notwithftanding the Inquifition, and which
cannot but be allowed even to the papifts of
the province, who yet are excepted in the
f2id inftruGion from the number of thofe to

* whom the faid liberty of confcience is to be

granted. It appears therefore by this 7s5th
inftrution that the liberty of meeting toge-

. ther for the purpofe of divine worthip is ',

“intended to be granted to all Proteftants in

the province as well as to thofe of the Church
of England; and confequently the Church
of England is not intended to be eftablithed
by thefe inftructions in the faid province to

~ the exclufion of all the other proteftant modes

Of the other
inftru&ions
above-men-
tioned in fa-
vour of the
Church of
England.

of worthip, as has been fometimes contended
by the Epifcopalians of New-York.

It does indeed feem to have been the in-
tention of the king in the other inftrutions
alluded to in' the aforefaid argument of the'
Eplfcopahans, to procure the Church of .

England
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England to be eftablithed throughout the
whole province, fo as to have divine fervice
performed according to the liturgy and cere~
-monies_of that church in all the parithes of
it, though the Proteftant diffenters from it
were to be pemiitted at- the fame time, by
“virtue of the 75th article, to affemble in other
meeting-houfes to worthip God in their-own
~manner: I fay, it fegfn‘é to have been the
intention of the kings of England o procure
the Church of England 70 e fo eftablifbed,
but not immediately to eftablith it in that
manner by their own fingle authority exerted
by the faid inftruions. ‘This diftinGion
may, perhaps, appear too refined : but I think
there s good reafon for adopting it.
“the king had meant to eftablith the Church
of England in the province himfelf by his
“own immediate authority, he would pr obably
have done it by his proclamation, or letters
patent under the great feal, as he impofed
the duty of four and a half per cent. upon
goods eﬁcported from the ifland of Granada:
or, if he had been perfuaded by his minifters
to think an inftruction under his fignet and
fign- manual fufficient for this purpofe, he
Cccc2

For, if-

Would, ,

The kmg 3
intention i
giving the
faid inftruce
tions to his
governouys,

The king did
not intend by
them to efta-
blifh the
Church of
England in
the American
colonies im-
medxately by
his own imbic

. authoriry,



Wor to com-
- mand his go-
yernours to
eftablith'it by
their fizgle
aothority.

B LT
would at leaft have ordered fuch m(’cru&xon

to be made pubhck —to the end that his fub.
Je&s in the faid provmce mlght have known

’hxs royal pleafure and have paxd obedlencc

to it. But he has donc nexther of thefe
thmgs* and con(equemly we mui’c fuppofe

~ that he did not intend 1mmed1ately to efta-

bh{h the Church of England throughout the
provmce by “his own authority exerted by the
fand mﬁruéhons, but only to command hls
governour to ufe the powers delegated to hun |
by his commiffion under the great feal, to-
gether with the mﬂuence his hlgh ﬁatxon ‘
wouid give him in the province, to brmg
about fuch an eftablithment, that is, to- en-
deavour to procure the Church of England
to be fo eftablithed in the province by adts of
the provincial legiflature.  For, as 1 cannot

~ imagine, for the reafons juft now mentloned -

that the king meant by the faid me’rrué’uons
mf’cantaneouﬂy to eftablith the Church of
Esgland in the province by his own imme-
diate agthority, fo neither can I fuppofe that
he meant to command his governour to make
fuch eftablithment by his (the governoux s)
own fingle authority, qr without the concur-

rence
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rence of the aflembly of the province. For;
if hc had, meant to give him fuch a com-
mand he would furely have given him a
- proper. powsr to do fo bya claufc in his com-
mlﬂion of governour delegatmo to. hjm his
fpmtua,] or ecclefiaftical, authority as fupream
head of the church and impowering him,
by, virtue of it, to make laws relating to re-
ligion ; as, fog inftance, for the building and
repairing churches ; afligning glebe, or pay-
ing tythes, or both for. the maintenance of
panih—pneﬁs, enjojning thc ufe of the Li-
turgy, and ceremonjes of the Chyrch of Eng-
land in all the parifh-churches of. the pro-
vince; and the like : after which delegation
of fo high a legiflative power to the govern-
our, it wopld have begn rational and confift-
“entin the king to command him to make
‘ufe of t;he fa;d power for the purpofes pe-
cified, i in the fald inftruclions. But as no fuch
power is delegated to. thel_ governour by, his
commiffion ;—and no mention is made in it
~ of the king’s being‘_himfelf Poﬂ?;ﬁ'ed of fych
a power of making laws concerning religion
by his own fingle authority, as being fupream
head of the church ; ~—bu; the only legiflative

authority
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" authority therein pretended to be 'dé]egated'

but only to
_endeavour to
procure it to
be eftablifhed
by afts of
their provin-
cial aflem-
blies.

An argument

" derived from’

the 83d jn-
firmétion  in
fupport of the
foregoing
conftruétion
of the other
“imnfrultions in
favour of the
Chureh of
England.

to the governour is an authority to make laws,
ftatutes, and ordinances for the peace, wel-

*fare, and good government of the province,

by and - with the advice and confent of the
council and affembly of the province ;——

it feems reafonable to conclude that the king
- could not mean, by his inftructions aforefaid

in favour of the Church of England, to com-
mand his governour to do the as of legifla-
tion therein mentioned by his own fingle
authority, but only to endeavour to procute

_them to be done by acts of the leglﬂatuxe of

the province,

And that this is the true meaning and de-
fign of the faid inftructions in favour of the
eftablithment of the Church of England in
the province, will appear alfo from confider-
ing the 81d inftru&ion - concerning the de-
grees of confanguinity and affinity within
which marriages are to be unlawful ; which
is in thefe, words. ““ And you are to take
 efpecial care that a table of the marriages
“ eftablifhed [one would think it ought ra-
« ther to have been, probibited) by the canons

) “tj"
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ke gf the . Church of England be bung up in
« every orthodox church, and duly obferved.
< _gnd you are to endeavour to get a law paffed

« jn the affembly of that colony (if not already

« done,) jfor the firiét obfervation of the faid
« table” Here we fee that the king, intend-
ing that the laws that are in force in England
. concerning. the degrees of confanguinity and
affinity within . which marriages -fhould  be
unlawful, fhould take place in his colony of
Georgia, direts his governour to endeavour
‘to procure a law to be paffed in the affembly
of the province for that purpofe.  We muft
therefore fuppofe that he meant to command
him to proceed in the fame regular and legal
manner for the eftablithment of the other
- branches of the religion of the Church of
" England mentioned in the faid other in-
ftructions. '

© But, if, notwithftanding all that has been
faid, the faid other inftrutions concerning
the eftablithment of the Church of England
in the faid province were really meant as an
- immediate act of a legiflative authority in the-
Crown for eftabllfhmg the Church of Eng--

land

\

If the afore.
{aid conftrucs
tion of the
king’s faid in-
firn&ions to
hisgovetnours
is not the true
one, . 'the {aid
inftruétions

are illegal

and void.-
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larid in the fuid province, (as is ?uppofe& i
thie aforefaid arguntent of the Epifcopalians -
of New-York,) I muftrecur to wht I have
already obferved concerning therm, to wit,
that they muft be abfolutely illégal and void
for two reafofis; to wit, in the 1ft plice,

" becaufe the king of Great-Britdin has no fuch

power of making laws concerning réligion
by his own fihgle authority, as being the
fupteme head of the church and in the

fecond pldce, bécaufe, if he had fuch a legif:

lative duthority, he could not legally exercife
it by inftrutions under his fignet and fign-
inanual, nor by any other inftrument but his
letters patent under the great feal of Greit-
Britain,

The inftru&tions in favour of the Church
of England,  alluded to in the aforefaid argu-
ment of the Epifcopalians of New-York, are
the 8oth, (which Ihave lately recited t6 you)
and the 76th, 81ft, and 78th ; to'which we
might add the 77th, 7gth, and §2d, which
I recited to you fome timé ago, when we en-

~ tered upon the fubject of eftablithing bithops

in America.

This
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Thits lS all that occurs to me at prefent
concerning this third argument of the Epif-
copalians of New-York in favour of their
affertion ¢ that the Church of Enfland is
e&abh(’npd in America, of, at lealt, in the
province of New-York, independently of the
acls of the fcveral provincial 1eg1ﬂatuxbs

The fourth and laft argument that Has been
adduced by the faid Epifcopalians for the fame
purpofe, is, if poffible, ftill weaker than the
third. 'For it is nothing miore than an arbi-
" trary fuppofition that the fatute of Uniformity
pafled in the 14th year.of the reign of king
Charles thie 2d, for eftablifliing and confirmi-
ing the Church of Bngland in Englandf
and the feveral penal ftatutes pafled in the
fame reign againit Proteftant diffenters from
the faid church, are of force in the American
colonies as well as in England, though they
were pafled after the fettlement of mof} of
the faid colonies, and yet make no mention
of them. This is dire@ly contrary to the
rule that is univerfally adopted with refpect
to the operation of all other ftatutes of Eng-
land, or Great-Britain, that have been paffed

Vor. H.. Dddd = . fnc

@

A fofirsh ar.

gument of ¢

he

hn:l Epifcopa-
ans in {up-
porL of the a-

tion.

forefaid pofi-

A remark om

the faid
gument,

¥
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fince the fettlement of the faid colonies ;
which is, “ that they are not to be fuppofed
to extend to the faid cclonies unlefs they ex-
prefsly mention them.” And even in affert-
ing this ftrange doCrine, by which they ex-
tend to the Ameridan colonies the ftatutes
made in England fince the fettlement of them,
the faid Epifcopalians are inconfiftent with
themfelves. For they will not allow the
Englith a& of toleration which was pafled
after the faid penal ftatutes, to wit, in the
1ft year of king William’s reign, and which
exempts fuch Proteftant diffenters as com-
ply With the conditions of it, from the

Y

penalties of the faid penal ftatutes, to be in

force in the faid colonies, notwithftanding
they underftand the faid penal flatutes them-

| {elves to extend to them. S_uch 1s- the abfurd

and wrong-headed zeal and rage of fome of
the Epifcopalian party at New-York againft
the Prefbyterians ;———qr, rather, fuch has
been the zeal and rage of fome of them
upon fome former occafions. For, as I ob-
ferved to you before, I believe the greater
part of the Epifcopalian writers at this day
do not infift either upon this laft argument,
or upon the preceding, or third, argument,

which
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~which is grounded on the king’s fuppofed .
legiflative power in religious matters as fu-

pream head of the church, and on his in-

ftrutions to his governours of the American
colonies in favour of the Church of England.
But they were both infifted upon in the pro-
-vince of New-York in the reign of queen
Anne under the government of the Lord
Cornbury, in a wanton and cruel profecution

which that nobleman directed to' be carried

~on againft a very worthy Prefbyterian minifter-
uf the Gofpel,' whofe name was Francis

MacKemie. This profecution was a very

remarkable event, and a fingular inftance of

the furious zeal and haughty fpirit by which

the Epifcopalians of New-York (though but

a {mall number of men in comparifon to the

“other inhabitants,) have, at particular times,
been atuated in their behaviour towards the

‘ Prefbyterians’, and in confequence of which
the latter have been induced to entertain

fuch jealous apprebenfions of the increafe of

the power of the former, and of every mea-.

fure that has a tendlency to bring about fuch

an increafe of it, and moft efpecially of the

~eftablithment of a bithop in the provincé, as
~Dddd 2

being

The faid third

and fouarth ar-

guments were

ufed by the

Epifcopalians

in the profe-

cution of Mr.

MacKemie, &
Prefbyterian

_minifter, at

New-York in
theyear 1707,
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the {aid profe-
cution,

T'wo Prefby-
terian mini-
fers, named
Francis- Mac-
Kemie and
Jjohn Hamp-
ton, arrive at
New-York in

Jan. 1707,

They preach
1o Prefbyteri-
an congrega-
tions without
the govern-
our’s licence.
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being the meafure which, of all others,
would be moft likely to produce fo mif-
chievous an effe. Mr. Smith’s account of
this profecution is, in {ubftance, as follows.

This profecution was carried on in the year
1707. The inhabitants of the city of New-
York confifted at that time of Dutch Cal-
vinifts, upon the plan of the Church of
Holland ; French refugees, upon:the Geneva
model ; a few Englith Epifcopalians; anda -
ftill fmaller number.of Englith and Irith
Prefbyterians, who, having neither a minifter
nor a church, ufed to affemble themfelves
every Sunday at a private houfe for the wor-
thip of God. Such were their circumftances
when Francis MacKemie and John} Hampton,
two Prefbyterian minifters, a{rived at New-
York in January, 1707. As foon as Lord
Cornbury (who hated the whole perfuafion)
heard that the Dutch had confented to Mac-
Kemie’s preaching in their church, he fent
to forbid it: in confequence of which pro-
hibition the publick worfhip of the Prefby-"
terians at New-York, on the following Suns
day, was performed, with open doors, at a

‘ privétc
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| private,hdufe. Mr. Hampton preached on
the fame day at the Prefbyterian church in

the village of New-Town, at the diftance of

a few miles from New-York. This was
confidered by Lord Cornbury as a great of-
fence and a fit {ubjet for a profecution : and
he thereupon ifflued a warrant to the fheriff
of the county (whofe name was Cardwell)
to apprehend them and bring them before
him, to anfwer for their mifconda& in hay-
ing preached without his’ lordthip’s licence.
They were accordingly apprehended by the

They are
thereupon ta-
ken up by the
theriff of N.
York upon a
warrant iffued
by LordCorn-

- bury, the go-

vernour,

faid fheriff at the faid village of New-Town

two or three days after fhis pretended of-
fence, and were led, as it were in triumph,
by a round-about way of feveral miles,
" through a place called Jamaica in Long
Ifland, to New-York. They there appeared
before Lord Cornbury, who behaved to them
with much roughnefs and ill-manners. They
were not, however, daunted by this treat<

‘ment, but defended themfelves with adecent

firmnefs. They grounded their defence
upon the Englith act- of toleration paffed in-
the firft year of king William’s reign, which
they fuppofed to extend to the American.

/ colonies,

1

and are cars -
ried before
Ld. Cornbury
at New-York,

Their defence
of themielves
on that occa-
fion,
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colonies, as well as the penal Pca;tutés of
Charles the fecond’s reion, againft which it
afforded a protection: and they offered to

" produce teftimonials of their having complied

 with the conditions of the faid aét of tolera-

A remark on
the faid de-
fence,

tion in the provinces of Virginia and Mary-
land, and promifed to certify the houfe in -
which Mr. MacKemie had preached, to the
next quarter feffions of the juftices of peace
at- New-York, as the houfe in which they
intended to officiate to the Prefbyterians of
New-York as a meeting-houfe for the pur-

- pofe of divine worthip, agreeably to the di-

reCtions of the faid act of toleration, This
defence was built on what I have alrea'dy»’
obferved to be an erroneous fuppofition,
namely, a fuppofition that the penal laws of
king Charles the 2d’s reign extended to the

- American colonies, But, if that fuppofition

had been true, the defence of thefe minifters
would have been a’good one; becaufe, if
thofe penal ftatutes are to be conftrued to
extend to the American colonies, notwith=
ftanding they make no mention of them, the
att of toleration ought likewife to be con-
firued to extend to them, by which the ope-

ration
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ration of thofe penal ftatutes is taken off with

refpedt to fuch Prefbyterians as comply with

the conditions required by it.  And it feems
probable that thefe minifters made ufe of
this defence, not fo much from a convi@ion

in their own, minds that either thofe pemal

ftatutes. or the act of toleration did really ex-
tend to the American colonies, as from an
inability to conceive, or cdnje&ure, upon
what other ground than fuch an extenfion of
the faid penal flatutes to America, any body
could imagine that preaching the Gofpel to a
Prefbyterian congregation could be a crime.
Lord Cornbury, however, did not allow of
this defence ; but denied, on this occafion,
that either the faid penal ftatutes or the faid
act of toleration extended to America. But,
as this opinion concerning the operation of
thofe ftatutes {eemed to take away the crime
as well as the defence againft it, and his
lordfhip was not difpofed to let his prifoners
go unpunithed, he had recourfe to the third
argument above-mentioned, and faid it was
an offence againft the laws of the province,
becaufe it was contrary to his inftructions
under the queen’s fignet and fign-manual
' that

Ld. Cornbury
over-rules
their defence,
and, in order
to make themn
appear crimi-
nal, has re-
courfe to the
third argu-
ment above-
mentionad,



He thereupon
iffues a fecond
warrant to
commit them
. to prifon.

This warrant
was illegal,

R A /A

that minifters fhould preach w1thout his h.
cence. And upon this ground he iffued an~
other warrant to the fheriff of New-York to
commit the two minifters to prifon il fur-

ther orders. 'This warrant was illegal, be<

caufe (if I underftand Mr. Smith right)) it

commanded the two minifters to be kept in

prifon'z‘il/ Sfurtber ordets, which was referring

" "the time of their enlargement to the govern-

our’s arbitrary pleafure; fince he might never
chufe to give thofe further orders to releafs
them. It thould have commanded themto .
be kept in prifon, until they. fhowld have beer
delivered from thence by due courfé of low, as;
for example, upon a trial and acquittal, or a

trial and eonviction with a judgement to be

-imprifoned for a certain time, and the expi-

ration of that time, or the like, It is fome-
what furprizing that he fhould have made
this miftake, as he was affifted on this oceas
fion by Mr. Bickley, the king,s attorney-gene-
ral in that province. But Mr. Smith informs
us that this gentleman, (though he had ob-
tained an important office in the law,) was

. rather remarkable for a voluble tongue than

a penetrating head or much learping. Under

this
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this illegal warrant of commitment the two

minifters continued in prifon for the fpace of -

fix wecks and four days, by reafon of the
abfence of Mr. Mompefion, the chief juftice
of the province, who was all that time in
New-Jerfey. But, upen his return to New-
York, they applied to him for writs of babeas
corpus, that they might be brought before
him and have the cauf of their imprifonment
inquired into and determined upon according
to law. They were accordingly brought be-
fore him upénj fuch writs, and would have
been difcharged by him from their confine-
ment on account of the illegality- of the war-
rant by which they had been imprifoned,
(the chief juftice being, as Mr. Smith fays,
2 man of learning in his profeflion,) if Lord
Cornbury had not, on the very morning of
the day on which they were to be carried
before the chief juftice, iflued another war-
rant for their detention, which was drawn up
in better form than the former. - But here
his lordthip changed the grounds of his ac-
cufation againft them, and adopted the doc-
trine he had before rejeGted, to wit, that the
penal adts of parliament paffed in king Charles

- Vor. 1L E cee the

They are

brought, by
writs of habzas
corpus, before
Mr Mompeffin,
the chief juf-
tice of the

Pprovinge.

Ld Combury
iffues another
warrant for

their deten-

tion, which
was drawn up
in better form
than the for-

© InCr,
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~ the 2d’s time againft Proteftant diffenters ex,

Charge ton-
tained in the
faid laft war-
rant.

1

They are ob~
liged to give
bail to appear
4and anfwer
for their con-
duét at the
next feflion of
the {upreme
court of the
. province, |

‘A bill of in-
diment is
found againft
Mr. MacKe-
mie ; but not
againt  Mnr.
TFampton.
‘The latter is
thereupondif-
<harged.

The tcal of
Mr. MacKe-
anie 15 poft-
poned to the
next {eflion of
the ecourt, in
June, 1707,

tended to the American colonies. He accor-
dingly ftated in the warrant he now iffued
for their detention, ¢ that they had been guilty
of preaching in a diflenting meeting-houfe
without having been qualified to do o in the
manner dire€ted by the Toleration-aét.” Upon
this warrant they were compelled to give bail
for their appearance at the next fupreme court
of the province to anfwer fuch indiétmentsas
thould be prefented againft them for the faid
offence. The court fat a few days after;
and then {great pains having been taken to
{ecure a grand jury that thould be inclinedto
favour the profecution,) bills of indiétment
were preferred againft them for this offence;
and the grand jury found that againft Mr.
MacKemie, but threw out that againft Mr.
Hampton, to evidence having been.offered

to them in fupport of it.. And Mr. Hampton
was thereupon difcharged.

The indiétment being found againft Mr.
MacKemie, the trial of it was poftponed till
the following feffion of the court, which was
to be in the month of June of the fame year,

1707.
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1707, It came on accordingly on the 6tk
of that month; and, as it was a caufe of
great expeﬁanon a numerous audience at-
tendedﬁlt. Mr. Roger Mompeﬂ'on fat on the
bench as chief juftice, and Mr. Robert Mil-
ward and Mr. Thomas Wenham were_the
affiftant judges. Mor. Bickley, the queen’s
attorney-general for that provinece, managed
the profecution in the name of the queen;
and three advocates, whofe pames were
“Reignere, Nicol, and Jamifon, aRpea1'ed at
the bar as counfel for the defendant. The
indi@ment ftated, That Francis MacKemie,
pretending himfelf to be a Proteftant diffent-
ing minifter, and contemning and endeavour-
ing to fubvert the Queen’s ecclefiaftical fu-
premacy, unlawfully preached without the
governour’s licence firft obtained, in deroga-

It mmes on
oun the 6th of
June, 1707,

Subftance of
the indié-,
ment.

tion of the royal authority and prerogative t---

That he ufed other rites and ceremonies than
thofe contained in the Book of Common
Prayer :----And that, being unqualified by
law to preach, he neverthelefs did preach at
an illegal conventicle. And both thefe laft
charges were laid to be contrary to the form
of the Englith ftatutes made and prowded 1

Ecee 2 thole
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thofe cafes.. For Bickley, the attorfiey-gene:
ral, was, at the time of preparing that indi.
ment, come to think that the penal laws of
England againft Proteftant diffenters did ex-
tend to. the American plantations, though at
the firft debating of the fubject, when the
two minifters were firft brought before the
: governour, he had maintained the contrary
gfcgk‘;‘g’yf““ﬂ?j opinion. And now, at the trial of the in-
attorney-ge-' - dickment, he endeavoured to prove the qucen’s
neral, in {up-
port of the ecclefiaftical fupremacy in the colonies; and
indiftment: 410t the faid fupremacy was delegated to her
noble coufin, the lord Cornbury, with his
- office of governour of the province ; andcon-
fequently that his lordfhip’s inftructions re-
lating to church-matters had the force of
laws. This was his firfk ground of argument,
And, in the fecond place, hé contended that
the flatute of Uniformity paffed in K. Charles
the fecond’s time, and the penal laws paffed
againft Proteﬂant diffenters in the fame reign,
were of force in the American plantations.
And upon thefe premiffes he concluded that
the jury ought to bring in a verdi¢t againft
‘the defendant. On the other fide it was
infifted by Mr, Reignere, Mr. Nicoll, and
] Mr,
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M. Jamifon, (the defendant’s counfel ) that
preaching was no crime by the common law
of England ;----That the ftatutes of Unifor-
mity and the penal laws of Charles the fe-
cond’s time aghinft Proteftant diflenters, and
the a& of Toleration, did not extend to the

province of New-York ;---and that the go-

vernour’s inftructions were no laws. And
Mr. MacKemie himfelf (as Mr, Smith in-
forms us) concluded the whole defence in a
fpeech which fets his capacity in a very ad-
vantageous light. The jury were fatisfied
with the reafons alledged in the defence,

and, without any difficulty, brought in a ver-

di& of Not guilty, notwithftanding the ex-
hortations of the chief juftice to bring in a
{pecial verdict. Mr. MacKemie ought upon
“this to have been fet at liberty : ‘but the judges
were fo thamefully partial againft him, that
they would not dlicharge him from his re-
cognizance till they had illegally extorted
from him all the money expended in carrying
on the profecution againft him, which, to-
gether ‘with- his own expences in defending
himfelf, amounted to eighty three pounds,
{feven fhillings, and fix-pence.

‘Mr.

This |

N

Arguments 6f
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This laft piece of oppreflion upon M
MacKemie gave occafion to a refolution of g
committee of grievances in the new affembly
of New-York which met in Auguft, 1708,
which is exprefled in thefe words. ¢ Re-
“ folved, 'That the compelling any man,
“ upon trial by a jury or otherwife, to pay
“ any fees for his profecution, or any thing
¢« whatfoever except the fees of the officers
¢« whom he employs for his neceflary de-
“« fence, is a great grievance, and contrary
“ to juftice.” /

Lord Cornbury, foon after this profecution;
became univerfally odious to the people both
in the province of New-York and the adjoin-
ing province of New-Jerfey, of which he
was alfo governour. And a variety of com-
plaints were made againft his government by
the affemblies of both provinces, he having
abufed his power, and opprefled the people
entrufted to his care, in many other inftances
befides the above malicious profecution, and,
(amongft other things,) having embezzled a
fum of the publick money in the province of
New-York. Thefe complaints were not

| . without
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without effet. For queen Anne (though

his lordfhip was her firft coufin) thought fit,
in confequence of them, to remove him, in
the following year 1708, from the govern=-
ment of both thofe provinces, and to appoint
Lord Lovelace to fucceed him; accompany-
ing this mark of her juft difpleafure with a
publir:k declaration, * that fhe would not
countenance her nearef} relations in oppreﬂ'mg
her people

You fee by this account of the profecution
of Mr. MacKemie, that Lord Cornbury and
hisf friend Mr. Bickley, the attorney-general
of the province of New-York in the yeat
170%,, and, we may fuppofe, thé members of
the grand jury who found the bill of indiét-

ment again} that poor minifter, made ufe of

- one or both of the two laft-mentioned argu-

ments in fupport of the dorine of the efta~
blithment of the Church of England in Ame-
rica independently of the alls' of ‘the feveral
provincial legiflatures, and with an exclufion
of all other modes of the Proteftant religion.
And you fee likewife the fevere and cruel ufe
they endeavoured to make of this doctripe, to

Heisremoved
from his office
of governous
by Q. Anne
in the year
1708.

Remarks on
the aforefaid
profecution of
the Rev. Mr,
MacKemie. -

the |
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the annoyance of a vaft majority of the inha:
bitants of the faid province; the Epifcopalians,
(who thus affected to treat the other inhabi.
tants as feditious feCtaries that were juft ob-
je&s of the vengeance of the penal laws,)
being, (as Mr. Smith informs us,) only about
one fixteenth part of the inhabitants of the
whole province. You may judge after this

“how much the Epifcopalians muft have en-

deared themfelves and their religion by fuch
a condu& to the other inhabitants of the
provixlce'! ' -

But the foregoing profecution of Mr. Mac-
Kemie was not the only inftance of the
haughty and perfecuting {pirit with which
Lord Cornbury was animated againft all dif-
fenters from the Church of England. There
are fome other exploits of that noble lord of
the fame kind with this, that are worth your

- knowing, though they did not produce fo

formal a difcuffion of the legal grounds and
reafonings by which he - endeavoured to
juftify himfelf, as the above-mentioned pro-
fecution. One of the moft remarkable was
as follows.

Lord



T

' 'Lorci \‘Cornbu’ryfentered upon the gb&e’rn-l

thent of New-York on the 3d of May, in

the year 1702, in the very beginning of queen
Anne’s reign. The following fummer was
remarkable for an uncommon mortality, which

" prevailed in the city of New-York; and which
is diftinguithed to this day amongft the inha-
bitants of that province by the name of zhe

Grear Sicknefs. On this occafion Lord Corn-
bury took up his refidence at Jamaica, a plea-
fanit village on Long-Ifland at the diftance of
about twelve miles from New-York. The
inhabitants of this village (fays Mr. Smiith)
confifted at that time, partly, of original
Dutch planters, {(who had been fettled there
before the province had been taken from the
Dutch in king Charles the 2d’s time, who

“granted it to his brother the duke of York,)

but chiefly of Prefbyterian emigrants from
New-England, who had been encou’ra‘g‘éd to
fettle there, after the furrender of the pro-
yince to the Englifh, by' the conditions that
had been offered by the duke of York to en-
courage people to come and fettle on his
lands : one of which conditions was in thefs
words; ¢ That every townthip fhould be

Vor. IL Ffff obliged

A great ficks
nefs prevails
at New-York
in the fummer
of the year
1702, '

Ld Cornbury
refides during
the faid fick-
nefs at a vil-
lage in Long-
Ifland called
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This village
was  printi-
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ed by Prefhy-
terian emi-
grants from

N. England.
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obliged to pay their own minifters accordin
to fuch agrsements. as they fhould make with
them ; the minifter being elected by the ma-

~ jor part of the houtholders and inhabitants

Thefe Prefby-
tertans had
erefted a
meeting-houfe
» there,

of the town.” By this condition, you will
obferve, the duke of York gave up to the
people of every townthip in the province
which fhould be fettled in purfuance of thefe
conditions, his right (if ever he-had fucha
right) of collating,. or appointing, the mi- -
nifter of the faid townfhip : and confequently
neither he nor his fucceffors, the kings of
England; (upon whom the right of govern-
ing the faid province devolved at the Revo-
lution in 1689) ought afterwards to have
claimed, or delegated to their governours,
the faid right of collating to the benefices of
the province in the townthips that had been
planted in purfuance of thofe conditions.
But, to return to the faid village called Ja-
maica ;---thofe Prefbyterian inhabitants of it
who had emigrated from New-England in
purfuance of the duke of York’s faid condi-
tions, had ereted in it an edifice for the
worthip of God according. to their mode,

and enjoyed a handfome donation of a par-

= fonage- "
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Tonage~houfe and piece of glebe-land for the

ufe of their minifter. - After the miniftry-act
“was pafled, by Colonel Flétcher, in 1693, a
 few Epifcopalians crept into the town, and
“caft'a longing eye upon this church of the
Pre{byteuans, and fome time after formed a
- défign to - gét po‘Teﬁ*on of it. ~This defign
'theyjthought they were the more likely to

The Epifco-
palians of the
village form
a deﬁgn to
get poffeflion
of this meet-
ing-heufe.

fu"cc'ced‘in,' becaufe, though the building had -

been ereted by the Prefbyterians in"corife-
quence of a genéral vote at a town-meeting,
or aflembly of the Englifh inhabitants of the
parith, who were at that time all Prefbyteu-
ang, yet (from a total want of fufpicion, in
the ‘perfons who paffed that vote, that fo
flagrant an”a& of injuftice would ever be
attempted to their prejudice,) there was
no claufe in the faid vote of the town-
meeting that exprefsly declared that the faid
" building fhould be appropriated to-the ufe of
Prefbyterians, and. fhould never thereafter be

engrofied by any other fe@. The want of

fuch a claufe was thought a very lucky cir-
cumftance by the Eplfeopahans who medi-

tated the getting poffeffion of it, betanfe they
maintained, and ‘the governours of the pro-
Ffff 2 vinge
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vince had frequently encouraged them iy

" maintaining, that the religion of the Church,

of England was, at leaft, the only effablifhed
religion of the province, if not the only one
which it was Iéwful to exercife, and:confe-
quently that all churches that were not, by
fome very exprefs reftri¢tions, tied down to
the fole ufe of fome of the other fe&s of
Proteftants, ought to be conftrued to bclohg
to them. Full of this artful and unjuf} kind
of logick, they refolved to take pofieflion of
this church of the Prefbyterians while Lord
Cornbury, the governour of the provii.n‘c-e,
their ‘great patron, was refiding amongft
them : and accordingly on a Sunday, in the
interval between the morning and evening
fervice, while the Prefbyterian minifter and
his congregation were at their refpeive
homes, without the leaft fufpicion of an at-

“tempt of this kind, a party of thefe Epifco-

palians rufhed into the church and took pof-
feflion of it.

This firft a& of fraud and violence pro-
voked the Prefbyteriaris to ufe force on their
fide in _order to recover what had been fo

unjuftly
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unjuftly taken from them. They broke intd

the church, and tore up the' feats of it, and

afterwards got the key of it and kept out the
Epifcopalians. But foon after it was again
forcibly taken from them. In thefe conten-
tions the governour, Lord Cornbury, took.
part with the Epifcopalians, and harraffed
the Prefbyterians .hy numerous profecutions,
which praduced heavy fines 2nd lopg im-
prifonments : the terror of which occafioned
© many of that fe€t, who had been allive in the
difpute, to fly out of the province, But what
moft diftinguithed his Lordfhip’s zeal on this
eccafion was 2n a& of treachery and ingrati-
tude which it impelled him to commit to-

wards. the perfon in whofe houfe he then

refided- at the faid village of Jamaica, For,
when his Excellency retired to that village in
order to avoid the great ficknefs at New-
York, there was no houfe in the village fo
fit to receive him as the parfonage-houfe of
the Prefbyterian ﬁ')inif’cer of this very church
which was the fubjec of fo much contention,
He therefore had requefted the faid minifter
{whofe name was Hubbgr&,) to fend it him
during the time he fhould be forced to refide

in

Ld. Cornbury
takes part
with the Epif-
copalians.

He behaves
ungratefully
to the Prefby-
terian  mini-
{ter, who had
lent him hjs
houfe.
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in that village: and the faid minifier had
complied with his requeft-in 2 moft obliging-
manner, and with no {fmall inconvenience to
himfelf. But mark the return the governour-
made him for his civility ! 'When his Excel-
lency thought it time to quit his retreat in
the faid village of Jamaica, and repair to.
New-York, he delivered this houfe into the
hands of the Epifcopalians, and at the fame
time encouraged the fheriff (whofe name

/
‘was Cardwell,” and who was afterwards em-

ployed in the imprifonment of Mr. Mac-
Kemie,) to feize upon the glebe-land which
had belonged to this parfonage-houfe, and to
furvey it, and divide it into lots, and farm
them out for the benefit of the Epifcopal
minifter. Thefe tyrannical meafures  (fays
Mr. Smith) juftly excited the indignation of
the injured fufferers: and that apain. the -
more embittered his Lordthip againft them.
They refented; and he profecuted. . Nor
did he confine his pious rage to the people of
the village of Jamaica: he detefted all who
were of the fame. denomination, that is, all
Prefbyterians. And he extended his religious:
ammoﬁty al{o to other fects of diffenters from

: ~ hig
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his own church, and infifted that neither thie
minifters nor the {fchoolmafters who had been
chofen to thofe offices in the parithes inha-
bited by the Dutch Calvinifts, (who were
the moft numerous fect in the province,) had
a rGght"t'o»'preach or teach fchool, without.
his licence as governour, grounding himfelf,
(as1 fuppofe,) with refpec to fchool-mafters,
on-the 82d mﬁruéhon, which I have recited -
to you in a former part of this converfation.
And fome of them (Mr.-Smith fays) tamely
fubmitted to his unauthoritativeé rule. But
in the end thefe religious feverities, together
with his grofs mifconduc.in other refpects,
rdifed fuch- a-general odium againft him as
occafioned ‘the Queen to remove him ﬁom
his government. -

" The bad effe@ts of thefe perfecuting mea-
fures of Lord Cornbuiry on the population and
trade of the province of New-York, are fet
forth in the firft- addrefs of the affembly of
that province to Lord Lovelace, his lordthip’s
fucceflor in the:government of it, in April,
1709, foon after;the faid new governour’s
arrival in the province;, in thefe words;
¢ Qur
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5 Our carneft withes are, that fuitable fies:
« fures mdy be taken to encourage the few -
¢« inhabifants left in the province to ﬂay in
¢ it, and others to' come. The juft fteedom
¢ enjoyed by our neighbours by the tender
¢ indulgenee of ‘the government has exs
“ treamly drained and exhaufted us both of
s people and ftock : whilft a different treat

““ ment; the wrong methods too Iong taken,

« and feverities practifed, here, have averted
“ and deterred the ufual part of mankind
« from fettli‘ng and coming hitherto:” ...
T W,} iy

I have now gone through all the arguments
that I have ever heard, or feen; alledged by
the Epifcopalians of New=York in fupport of
their favourite dottrine, ¢ that. the Church
6f England is eftablithed in that province in-
dependently of the alts of its affembly:”
and, Ihope, I have alfo thewn the weaknefs
and infufficiency of thofe arguments; And
1 have likewife related to you fome of the ill
confequences that have refulted from theat-
tempts that have been made by the governours
of that province to reduce that doérine into
practice. I therefore hope your curiofity is
now
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now. fgtisﬁed upon this fubjec, and that we
may return to the fubje from which we
have digrefled, which was the hiftory of the
fteps that have been taken by the miffionaries
of the Englith Society for propagating the
Gofpel, and by other Epifcopalians of Ame-
‘rica, to procure bifhops to be eftablithed in
America by the authority of Great-Britain,
and of the effe which thofe fteps have
had upon perfons of weight and authority
in Great-Britain, {0 as to become a ground
of an apprehenfion in the Americans, that
fuch a meafure will one day be adopted.

FRENCHMAN.

Before we return to that fubjed, I muft
beg leave to trouble you with one more inci-

Endofthe ac-
counts (begun
in page 520,)
of the grounds
of the opinion
of fome of the
Epifcopalians
in America,

¢ that the .

Chiirch of

England is

legally efta~

blifhed in the
Englith colo-
nies there in-
dependently

of the afts of
their refpect-
ive provincial
legiflatures.”,

dental queftion, which arofe in my mind

from what you ftated to be the ground of
the third argument of the Epifcopalians of
New-York in fupport of their favourite doc-
trine 3 I mean the king’s authority in fpiritual
matters as fupreme head of the charch.
'This, you faid, was the ground of the afere-
faid third argument, which was derived from
the king’s -inftrutions to his governour in

Vou. IL Ggge favour

,

Of the king’s
authority in
{piritual mate
ters as fu-
preme head of
the Church.
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favour of the Church of England; thofe
inftruétions having: been confidered by the
Epifcopalians as havmg the force of laws in
the province by virtue of the faid fupremacy
of the Crown in fpiritaal and ecclefiaftical
matters. And, Mr. Bickley, the attorney-
general of New-York, as well as Lord Corn-
bury, relied on this {upremacy of the Crown,
and the confequent validity of the Queen’s’
inftru&ions to the governour, in the profecu-
tion of Mr. MacKemie. Now I would fajn -
know what is underftood by Englifh lawyers
to be the meaning and extent of this fupre-
macy of the Crown in ecclefiaftical matters,
and whether it is greater than the fupremacy
of the Crown in temporal matters, or differs,

from it in any, and what, parnculars, and
' efpemall,, whether it is the fame fupream
power in ecclefiaftical matters whxch was
exercifed in Engl and by the Pope in king
Henry the 8th’s reign a little before he pro=
cured the act of parliament to be paﬁ%d by
which the' Englith nation renounced the
authority of the Pope and all foreign Jun,,'f-,l
diction in matters {piritual, and acknowlédgcd

their own foverexgn to be the lupreme head
of thexr own churchs

ENGLISH-
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ENGLISHMAN

Your queftion is of a delicate nature, and
dxﬂicult to anfwer with the accuracy you feem
to require. I can better tell you what the |

) king’s authorlty, as fupream head of the
church, is not, than What it 75, And I w1ll
venture to fay it is not the fame power m
fpmtual and’ ecclefiaftical matters which was
exercifed in England by the  Pope a little
before the ats of paxhament by which his
authorlty was abolithed. For thofe alls axd
not purport to veft in the kmcr a new power
that he had not before, or, at leaft, that he
had not a rlght to exemx{e before, but only
to declare the kmg arid all his predeceflors to
have been, in law and right, the fupream
heads of the Ch’urch of England, though,
by a blind fubmlﬁion to the bl(hops of Rome,
(who had u(urpqid the title of Head of the
Chutrch of Chrift in all palts of the world, and
exetafed unlawful powers in England under

pretence thereof,) they had for many years‘

: Paf’c necrleded or forborne, toakt as fuch If
therefore, thofe acts had reference to any for mer
power that had been exercifed with refpet to

- Gggsg

ipmtua[ -
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fpiritual and ecclefiaftical matters in England
upon former occafions, and were intended to
declare fuch former power to be now legally
inherent in the king, the power fo alluded ta
muft have been that which was exercifed by
the old kings of England before the popes
had extended their jurifdi¢tion into it, that
is, before king William the Conqueror invaded
it. For that monarch, who was as eminent
for his policy as his valour, made ufe of the
authority of the Pope to fanéify his invafion

‘of England and give a colour to his title ta

the crown of it, which of itfelf was but im-
perfect, being only a fuppofed donation, or
bequett, of it by the laft king, Edward, the |
Confeflor, made. in a private and obfcure
manner, or, at leaft, without any general
concurrence of the nation itfelf by its parlia-
ment, or 2 general affembly of its chiefs, of
principal men, to give validity to it. And,
when the faid invader had won the great
battle of Haftings, and fettled himfelf on the
throne of England, he made ufe of the Pope’s
authority to depofe Stigand, archbifhop of
Canterbury, (who was a man of great power
and influence in the nation, and had taken

part againdt him,) and promoted a Normar

abbot,
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abbot, named Lanfrank, to that dignity in
his ftead ; who was indeed a man of great
virtae, learning, and wifdom, and, by his
prudent and faithful counfels; contributed
greatly to fupport king William in the pof-
feffion of his new-acquired dignity. 'Before
this time no legate had ever been fent frem
-the bithop of Rome to England. And even-
in the reign of this great king and of his fon
and fucceflor, William the fccoﬁd, the Pope
did not prefume to interfere in the appoint-
ment of the bifhops of England : but that -
power was exercifed by the kings of England.
But in the next reign, that of king Hen.ry_»
the 1ft, this power was, (if I remember
right,) extorted from, the Crown by the Pope
by means of the factious and moft obftinate
intrigues of Anfelm, who was archbithop of
Cantcrbury after the aforefaid Lanfrank. Ifay
therefore that, if the ftatutes of king Henry
the 8th- which abolithed the Pope’s jurifdic-
tion in England and declared the king to be.
Jupream bead of the Church of England, meant
to aflert the king to be rightfully pofiefled of
any {pecific degree of power under that title,
they muft have meant to afcribe to him alj,
. thofe
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thofe powers which had been exercifed, with
“the approbatjon of the kingdom, concerning

{piritual and ecclefiaftical matters, by any of
his predeceflors on the throne of England,
and more efpecially in thofe old times before
the Conqueror’s reign, when no legate had
ever been fent from the Pope into England,
and when many of the high powers that
were claimed and éxercifed by the popes in
after times in England, had not yet been
heard of there. But I rather imagine that
thole ‘ftatutes had not any fpecific degree of
powér'in view, but meant only to declarein
general that, as the king was the head of the
'Englifh’ nation in tempor.él matters, and all
executive powers refpedting thofe matters
were derived from him, and all new laws
relating to them were to be made in concur-
rence with him, fo he was alfo the head of
the Englifh nation in fpiritu'a], or ecclefiafti-,
cal, matters, and that all exccutive powers
refpe@ing thofe matters ought to be detived
from him, and all new laws relating to them
to be made in concurrence with him, This
1 take to be the true meaning of thofe flatutes:

and agreeably to this interpretation of them,

i
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it is’ r;ow"éénér'ally agreed by lawyers that no
new ecclefiaftical canons can be made by the
convocation of the clergy only, (that is, by
the aflembly of the bifhops and of the repre~

fentatives of the inferiour clergy) fo as to:

‘become binding on the clergy, without the

king’s affent, any more than any new laws

relating to temporal matters can be made by
the two houfes of parliament, fo as to be-
come binding on the people. at large, both
clergy and laiety, without the king’s affent.

.But, that you may judge of this matter for
yourfelf, I will mention a few of the princi-
pal paffages in thefe ftatutes whereby fuch
authority in ecclefiaftical matters in England
is denied to be in the pope, or bithop of
Rome, and afferted to be in the king. In

the ftatute of the 25th year of the reign of,

king Henry the 8th, éhap. 19, the preamble
begins in this manner. ¢ Whereas the
“ king’s humble and obedient fubjets, the
“ clergy of this realm of England, have
“ not only knowledged [that is, acknow-
“ ledged,] according to the truth, That the

4

~

< bath

& convocation of the fame ilergy s, alwa)s |

The preamble
of the ftat.
zg Hen. 8,

cap, tg.
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< bath been, and ought to be, affembled only by
« the king’s writ ; but alfo, fubmitting them<
« felves to the king’s majefty, have promifed,
« ;u wverbo facerdotii, that they will never
 from benceforth prefume fo attempt, alledge,
 claim, or put in wre, [that is, in ufe] or
“ enacl, promulge, or execute, any new canons,
< conflitutions, ordinances, provincial or other,
“ (or by whatfoever other name tbej_: Jhall be
 called,) in the convocation, unlefs the king's
“ moft royal affent and licence may to them be
“ bad, to make, promulge, and execute the
“ fame, and that his Majéfty do give bis mof
“ royal affent and authority in that bebalf.

By this preamble~it is declared that the
king and the Englith clergy together, in con-
vocation affembled, have a right to make
ecclefiaftical canons. The fame thing is
afterwards enaéted and confirmed in the firft
‘enacting claufe of this ftatute, which pro-
hibits the clergy from making any new ca-
nons, or ecclefiaftical ordinances, in their
convocations, without the king’s affent, under
pain of being imprifoned and fined at the
king’s will: and likewife enats that for the

, ' | time .
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tm‘e to come no co*lvocanon fhall be aﬂlm.-
blcd but by authorlty of the king’s writ.

The preamble of the 21& chapter of the
flatute of the fame 2 sth year of Henry 8th, -
ftates, that the king's [uli=il: of the vealm of
England, and of other countries ar dominions
under bis obedience, bave been, jor many years

paft, and yet are, greatly impoverifted by inio-
- Jerable exactions of great fums of money claimed
and taken by the bifbop of Rome, called the
* Pope, for bulls for archbiftaprichs and biflop-
ricks, jurifdictions legantine, difpenfations, li-
cences, and divers other forts of bulls, heretofore
praclifed and obtained, otherwife than by the
laws and cufloms of the realm [bould be per-
mitted : and that the bifhop of Rome aforefuid
bath not only been to be blamed for bis ufurpa-
tion in the premiffes, but. alfo for bis abufing
and beguiling the king's fubjefis by perfuading
them that be hath power to difpenfe with all
human laws and cufloms of all realms in ail
caufes which be called. [piritual ; which power
bath been ufirped and praélifed by bim and bis

Thepreamble
of the fat,
25 Hen. 8,
cap. zi.

=

Of the fpm—
tual authority
ufuroed by
the Pose or
Bp. of‘Rame,
in England,

predeceffors for many years, in greas derogation

of the imperial crown of the kings of England
Vou. II. Hhhh , and
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and of their authority royal, and. contrary ty
right and confcience : for that the realm. of
England, (recognizing no fuperiour under God
but only the King's Grace,) hath been, and i,
Sree from Jubjection to any man's laws, but fuch
as bave been devifed, made, and obtained with-
in the faid realm for the welfare of the fame, ‘
or fuch as the people of the faid realm, by the
Sufferance of the king and kis progenitors, bave
taken, at their free liberty, by their own con-
Jent, to be ufed amongft them, and have bound
tnemfelves by Jong ufe and cuftom to the obfery-
ance of the fame, not. as to the obfervance of
laws of any foreign prince, potentate,-or pre-
fate, but as to the cuffomed and antient laws of
ithis realm, originally eftablifbed as laws of the
ame by the faid fufferance, confent, .and
cuftom, and no otherwife : and that therefore”
it flandeth with natural equity and good reafim
that in. all fuch buman laws made within the -
Jaid realm, or introduced into the faid realm
by the [aid fufferance, confent, and cuftom,
the King and the Lords fpiritual and temporal
and the Commons of the realm, in' parliament.
affembled, * (heing the reprefentatives of the
whole flate of the realm,) fhould have power
, -

L



- 6oz ]
0 difpenfe with thofe, and all other Zw;ﬁcm,

lavws of the realm, as the quality of the perfons

and matter fball require, and alfo to abrogate,
annul, amplify, or diminifh, the faid laws as
they fball think neceffary for the good and pro-
Jperity of the faid realm. Here we fee the
parliament does not exprefs an intention to
transfer to the king the powers that had been
exercifed by the Pope, but afferts that the
Pope had ufurped the faid powers and exer-
cifed them illegally, or, in the words of the
fratute, otherwife than by the laws and cuffoms
of the realm fbould be permitted; and it de-
clares that the power of making, abrogating,

altering, and difpenfing with, all forts of

human laws does, and always did, rightfully
belong, to the King, and the Lords fpiritual
and temporal, and the Commons of -the
realm, in parliament aflembled, conjointly,
they being the reprefentatives of the whole
flate, or people, of the realm.

In the next year, the 26th of king Henry
the 8th, a fhort act of parliament was pafled
to give the kings of England the title of
The only Supreme Head on Earth of the Church

| H hhhz of

Stat 26 Hen.
8, giving the
king the title
of The only Su-
preme Head on
Earth of the
Church  of.
England,
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of England, and §b enable them to reform all
errors, herefies, and .abufes, which might
lawfully be retormed by any manner of {pi-
ritual authority. The former of thefe clanfes
gives. the kings of England no new powers,
but only makes an addition to their titles
grounded on that, fupremacy in matters ec-
clefiaftical which had been already acknow-
ledged, by both the convocation of the clergy
and the parliament, in the preceding year,
to belong to them of antient right. But the
latter claufe feems to veft a new power in
them, which they had not poffefled before,
to wit, a power of reforming fuch abufes
and correting fuch errors as might lawfully

‘be corre@ed by anyJ{piritual authority. What

was the true exten: of this power is difficult
to fay, on account of the looicnefs and gene-
rglity of the words in which it is exprefied; -
which are thefe;  fo vifit, reprefs, re-
“ drefs, reform, order, corret, refirain,
“ and a}?zend, all fuch errors, berefies, a=
bufes, offences, contempts, and enormities
(whatfoever they be,) which by any man-
ner of fpiritual cuthority, or jurifdiction,
& ought, or mav, lawfully be reformed, re-

<« preffed,

€¢

¢
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5 fre[ed,' ordered, redrefled, correfled, re-

“court of ecclefiaftical jurifdiction, called zbe
- High-Commijfion court, (which was abalifhed
by a& of parliament in the 16th year of the

&« /;’minm’, or amended, moff to the pleafure

<« of Almighty God, the increafe of virtue
 in Chrift’s religion, and for the conferva-

¢ tion of the peace, unity, and tranquillity,

 of this realm;. any ufage, cuftom, foreign
“ laws, foreign authority, prefcription, or
““ amy other thing, or things, to the contrary
“ thereof notwithftanding.” But they feemi
to have given the king rather a judicial, than
a legiflative, power upon thefe {ubjects, that
is, a- power to correct and reftrain errors,
and herefies, and offences againft the ecclefi-

~aftical laws then in being, in the fame man-

ner as they might have been correfted and

reftrained before this-att by the {piritual au-
 thorities already legally exifting in the k’iné-

dom, rather than a power to make changes

in thofe laws ‘themfelves.” And accordingly

it is now generally agreed, and has been fo
at leaft ever fince the abolition of a certain

reign of king'Charles the 1ft, that is, in the
year 1641,) that no new ecclefiaflical laws,
’ or

The power of
making new
ecclefiaftical

laws does mnot

belong to the king alone, but to the king and the convocation of the clergys

or the king and the twe houfes of parliament, copjointly,
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or canons, can be made by the king alone
by virtue of his authority as fupreme head of
the church, but only by the king and the
convocation of the clergy, if they are in-
tended to bind the clergy only, and with the
concurrence of the parliament, if they are to
be binding on the laiety.

From thefe thi_‘ee alts of parliament,
(which are the moft material aéts upon the
fubjec) I think, it is evident that the par-

‘liament of England, when they threw off

the authority of the Pope in the latter part
of king Henry the 8th’s reign, did not mean

to transfer to the Cfown the feveral powers
“that had been exercifed by the Pope, butto

declare that the Pope had ufurped them and
exercifed them illegally, and that, fo far as
they were of a legiflative nature, or tended

to make, abrogate, alter or difpenfe with,

any human laws, they rightfully belonged .
to, and ought to be exercifed by, the King,
the Lords fpiritdal and temporal, and the
Commons of England in’ parliament affem-
bled, conjointly, as being the reprefentative
body of the whole ftate, or kingdoms.
“ And,
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" And, as a farther proof that the parlia--

ment of England never meant to transfer all
the powers exercifed by the Pope to the
kings of England, (as you feemed to fuppofe,)
it may be obferved that zhe merely [piritual
powers which had been exercifed by the
Pope, fuch as the power of granting abfolu-
tion to penitent finners upon confeflion, the
"Tpo'wer of confecrating bithops, and ordain«
ing priefts and confirming adult  perfons,
~and confecrating churches and burying-
grounds, and adminiftering the facraments
of baptifm and the Lord’s fupper, have ne-
ver been claimed by the kings of England,
or fuppofed to belong to them by the warm-
eft advocates for their prerogative in either
king James the 1ft’s or king Charles the
1ft’s reign, when the notions of regal antho-
* rity were at the higheft ; though this muf}
have been a neceffary confequence of fuch a
general transfer of the powers.of the Pope
to the king as you had fuppofed. Thefe
merely fpiritual  powers are underftood in
England to belong to the clergy only ;

No powers of
a merely {pi«
ritual kind
have ever
been fuppofed

to belong to

the kings of
England.

namely, to the bifhops alone, the power of

confecrating bithops and ordaining priefts,
= and
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“and confirming adults, and, perhaps, of do '
in'g fome other fpiritual a&s; and to the
bifhops _and>prief’;s in common, the power
of adminiftering the facraments, and grant~
ing, or, at leaft, pronouncing, abfolution.-

‘This is the beft account I can give you of
the authority belonging to the kings of Eng-
Tand in confequence of their being the fus
preme, heads of the church.

FRENCHMAN.

I am obliged to you for the trouble you
have taken to fatisfy my curiofity on this
fubjet. And I now fee plainly that I was
miftaken in imagining that the parliament
of England had taken upon them to transfet
to the king all the pawers relating to fpiritual
matters which had been exercifed by the
popes. This had indeed always appeared to
me a very {trange proceeding, and-not likely
to have been that of fo wife and fpirited a
nation as the Englith: but yet I had been
told they really had done fo. I am now
therefore agreeably undeceived by your ac-

' count
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“count of their condu& ; which indeed feems
very rational and judicious, when they ceafed
to believe, (as we Romanifts do,) that our
Saviour Jefus Chrift, (who is the head of
our religion,) had aCtually delegated to the
bithops of Rome, as {ucceffors of the apottle
. Saint Peter, the {fupreme government of his
“church, or of the whole body of Chriftians,
wherefoever difperfed over the face of all
the earth. - This- delegation of authority, I
“know, you Proteftants will not allow to have
been made even to Saint Peter himfelf, and
much lefs to the bithops of Rome in all fuc-
 ceeding generations : and without it there is
not certainly the fimalleft reafon for admitting
.thofe bithops (whom we call the Popes) to
have any degree of -authority "in England
more than the archbithop of Paris or "Foledo.
And therefure, when once.the Englifh na-~
tion came to believe: that -there wis no foun=
dation ‘in Scripture er ecclefiaftical hiftory
forfuch a delegation of {piritual autherity to
the bifhops of Rome as I have juft now men-
tioned, they did very .wifely to abolifh his
jurifdiction throughout their eountry, andto
affert the right of making laws relating to
_Vor. 1L Lita {pisitual.
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{piritual matters, as well as laws relating ¢
temporal - matters, to belong to themfelves
alone, that is, to their own king in conjunc. -
tion with the convocation of the clergy and -
the two houfes of parliament, which ace the
reprefentative bodies of the clergy and liety
of the kingdom, and to declare their own
king to be their head, or prefident, or legl
governour, in all fpiritual matters, in' the
fame manner as he is in all temporal matters;
which (from what you have recited to me
from thofe important alts of parliament
which were the foundation of the Reformas

" tion in England,) appears to be all that was

. End of the
digreffion
concerning
the king’s au-
thority as fu.
preme head of
the Church,

meant by declaring him to be the fupreme
head of the Church of England. I now
therefore defire you would return to the
principal fubjet from which we have di-
grefled, which was an account of the fteps
that have been taken by the miffionaries of
the Society for propagating the Gofpel in fo-
reign parts, and by other Epifcopalians of
America, to procure bithops to be eftablithed
in that country by the authority of Great-
Britain ; and of the effe@s which thofe fteps
have had upon perfons of weight and autho-

ity
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ity in Great-Britain, fo as to become a
ground of an apprehenfion in the Americans
that fuch a meafure. would one day be
adopted. |

ENGLISHMAN.‘

I have already mentioned to you, the argu;
ments that have been ufed by the faid Epif-

copalians in favour of this meafure, which

are thefe four; to wit; 1ft, The expediency
df,héving a bithop in the Nelengland
provinces to fupport the intereft of the
Church of England, (which is but weak in
thofe provinces,) and to draw away the Pro-
teftants of other deénomipations from their
religious opinions and ways of worfhip to
thofe of the Church of England. This, I
‘think we,'have agrced, would, inftead of
being expedient and laudable, 'bc a mif-
chievous, feditious, and wicked attempt,
inafmuch as it weuld tend to difturb the
peace of families, and unfettle the’ religious
opinions of the people of thofe provinces.

liiiz 2dly,

A recapitula-
tion of thear-
guments ufed
by the Epif-
copalians  of
America  in
fupport of
their favourite
projeétofefta-
blithing  bi-
fhops 1in the
colonies.

Firt argu-.
ment,



Second argu-A ’

ment.
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“2dly, The juftice of eftablifhing a bithoy-

in South Carolina or Virgin'ia,, or the other
fouthern provinces of North America, where

‘the Church of England is in a floyithing

ftate, in order to accommodate the young
men who are intended for the miniftry in

_that church with an eafy opportunity of being

ordained, and the laiety with a like oppor- ‘
tunity of receiving the benefit of what thefe
Epifcopalians call the important office of
confirmation.~~-In anfwer to this argument
we obferved, that it would be time enough

~ to accommodate the faid clergy and laiety in

thefe particulars, when they defired to be fo
accommodated, and teftified their faid defire

" by petitions to the king from their afTemb-lie's‘

to eftablith a bithop amongft them; and
that there was no breach of juftice in not
giving them what they did not defire to re-
ceive. We might-even add, that to antici-
pate their defires in this refpe@, and eftablith

a bithop among them by the authority of
Great-Britain  without the concurrence of

 their affemblies, would be at leaft an unkind,

and even harth, meafure, if not in fome de-
gree unjuft ; as it would be governing them

in
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i that lmportant article without theit owr

confent ;' which ought-always, as much as:

poﬂ'ible, to be avoxded..‘

#

3dly, The policy of ef’cabhfhmg bxfhops

in America,’in order to preferve in the minds.

of the people an attachment to monarchical
government ; to which, it is fuppofed by the
faid Epifcopalians, the Church-of-England-

men in America are well difpofed, but the.

Prefbyterians and Independants are averfe.
The anfwer to this argument is, that there is
no neceflary, or conftant, connetion between

Third  argu-
ment,

the do&rines and difcipline of the Church of

-England and monarchical government, tho’
hitherto, bothiin England and America, they

have gone pretty much together: but I am
afraid, if the prefent at of parliament for

altering the charter of the Maffachufets Bay

“and that for regulating the government of the
province of Quebeck are not fpeedily * re-

pealed, we fhall fee great numbers of Ame-

rican

* N.B. Since the fuppofed date of this” Dialogue,

(which is in July, 1775,) the former of thefe acts has
b_een repealed; to wit, in March, 1778. But there
feems to be too much reafon to fear this has been- done

' ' 100
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rican Church:of-England-men give proofs of
the compatibility of their religiol:"s«fentiments"
with a republican form of government, Nor
on the other hand is it true that the Preﬂ)y.
terians and Indepcndants, either of Great-
Britain or North-America, are’ genef@!ly
averfe to monarchical government, and more
efpecially the Prefbyterians. * But the whole
Scottith nation, (amongft whom Prefbytery
is the eftablifhed religion,) have always been
" attached to monarchical government, both in
the laft century and the prefent; and the
Prefbyterians of England in the niddle of
the laft century were a fort of martyrs for
monarchy, having been excluded from all
power in the government for twelve years
together, (from the death of king Charles.
the 1ft to the reftoration of king Charles
the 2d,) in confequence of their attachment
to it; and they afterwards were the principal

inftruments ,

too late for the purpofe of effedting a reconciliation
between Great-Britain and the revolted colonies,
‘The other aét has been neither repealed nor amended,
notwithftanding the great difguft it has given to the
bulk of the inhabitants of the province to which it
relates, as well as to thofe of the revolted coloniess
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inftruments of reftoring monarchical govern<
ment in the perfon of king Charles the 2d in
the year 1660." And now 1 believe that the
Preibytenans and other diffenters from the

Church ‘of England, both in. England and |

North-America, are divided in their fenti-
ments concerning the- moft defireable form

of government, and that great numbers of

them in North-America, and almoft ‘all - ‘of
‘them in England are very ‘well difpofed to

live under the limited monarchical govern- »

ment of Grcat-Bntam, provided-it be admi=
mf’cercd with ' mildnefs and difcretion, with-

out any defire to exchange it for a republican

government.. But, if it were otherwxfe and
the Non-epifcopalians of America fhould
generally prefer a republican form of go-
vernment to a -monarchy, the eftablith-
ment of abn(hop amongft thern without their
© confent would only tend to conﬁlm them i in
that way of- thinking, and excite them ‘to

haften the meafures that would be neccﬁary'

to carry the;r pohtlcal theory 1nto executxon.

‘A fourth irgument adduced by the fzid
‘prfcopahans of America in fupport of their
' - favourite

Fourth argu-

ment.
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favourite project of eftablithing Epifcopacy in
that country, was the neceflity of fucha mes.
fure in order to the enjoyment of even a bare
toleration of the Church of England in the
faid country. This argument, we obferved,
was founded upon a confufion of ideas arifing
from a loofe and inaccurate ufe of the words
toleration and. effablifoment. For, as tolerstin
‘means nothing more than permiffion, it can
never be truly affirmed that that part of .the
religion of the Church ‘of England which -
confifts in the exercife of the fpiritual func-
tions. of blfhops, is not folerated:in America,
ull a law is pafled to prohibit and, prevent
the bithops of England, Wales, and kreland,
{and indeed of every other country where
Proteftant bifhops are eftablithed,) from re-
forting to, and refiding in, the Britith domi-
nions in America, and exercifing their fpiri-
‘tual functions there for the benefit of the
clergy and laiety of their own perfuaﬁoﬁ,
As no fuch law has hitherto been pafled
cither in Great-Britain or . any -of the Ame-
rican colonies, it is unjuft to fay that Eplfco-
- Pacy is not tolerated in America: and thofe
- who make this complaint only fhew that
wo 7 they
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they are defirous of introducing an effablifh-
ment of Epifcopacy in America under the
cloak and colour of a mere toleration.

_ A fifth argument adduced by fome Epif- Fxf;l: argu:
c;opahan writers on this fubje¢t was, that the e
Church of England was already eftablifhed,
in point of law and right, in moft of the
provinces of North-America, if not in all,
independently of the alls of their refpettive
"affemblies: and that therefore Epifcopacy
ought to take place, and bifhops to be actually
appointed, there, in order to carry the faid
‘eftablithment of the Church of England
(which already was legally, or de jure, in
force in America,) into actual exiftence and.
operation. ‘This propofition concerning the
legal eftablithment of the Church of England -
in America, they built upon four different -
grounds, to wit, 1ft, the tranfplantation of
the laws of England relating to religion and
church-government into America by tbe firfk
fettlers there at their emigration from Eng-
Jand ; 2dly, The operation of certain genexal
words in an a& of the Englith palhament
pafled at the time of the union of England
" Vor. II, Kkkk and
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and Scotland i in the year 1707 ; 3dxy, The
king’s authorlty as fupreme head of the
Church of England, and his inftru&ions
under his fignet and fign-manual to his go-
vernours of his American provinces in favour
of the Church of England, which were
affirmed by Mr. Bickley, (the attorney-ge-
neral of the province of New-York in the
year 1707,) to have the force of laws by
virtue of the faid ecclefiaftical fupremacy;
and 4thly, the virtual extenfion of the ftatute
of Uniformity in king Charles the 2d’s time,
and the penal ftatutes pafled in the fame
reign againft Proteftant diffenters, to America,
All thefe grounds we have carefully exa-
‘mined, and found to be weak and infufficient
for the purpofe for which they are adduced.

Thefe are the principal arguments ‘that
have been made ufe of by the miflionaries of
the Society for. propagating the Gofpel, and
fome other Epifcopaliansin America, in fup-
port of their favourite meafure of eftablithing
 bithops in America. Nor do I remember
having ever heard, or feen, any other argu-
ments for this purpofe,

All
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All that remains therefore is to give you
fome account of the effe¢ which thefe argu-
ments; and the follicitations of thé zealous
prfcopahans of America in favour' of this
meafure, have had upon perfons of weight
and authority in England, {o as to become
a groundv of ap\'prehenﬁon to the Americans
of “other religious perfuafions that fuch a
meafure would one day be adopted by Great—
- Britain.

Now as to this matter, I am not able to
give you all the Jinformation you may pro-
bably with to receive. I can only fay that I
have often been affured it has been a favourite
obje¢t with fome of the more zealous and
~high~church bifhops, and other clergymen, of
England to procure a bifhop to be eftablithed
in America. It has been often mentioned
by them in fermonsy and pamphlets, ‘and
other books,. as a meafure both juft and ex-
pedient.  And it has been reported that they
have feveral times recommended the meafure
to the king’s minifters of flate in a moft
earneft manner. |But no minifter has yet
‘been found fool-hardy enough to follow their
Kkkk 2" advice.

Of the effe&
of the faid
arguments on
perfons of
weight and

‘authority in

" England,

¥

Several  bi-
thops, and o-
ther eminent
clergymen,

‘have been

thought to be
friunds to the.
dcﬁgn of efta-
bhfhmg bi-
fhops in A-

merica,
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advice. . And amongft the bifhéps who were
‘moft zealous for adopting this meafure was the
late - -oCtor Secker, archbiftiop of Canterbury,
a perfon of great weight and authority in the
church, not only on account of the high

~ ftation he filled in it, but of his excellent

underftanding and extenfive learning, the
exemplary regularity of his life and purity of

his manners, and an uncommon degree of

diligence in the difcharge of his- paftoril
duties, both as a parifh-prieft (when rector
of the large parith of St. James in Weft-
minfter,) and as a bithop and archbithop.
All thefe circamftances made him a perfon
of great note and powerful influence. And
he unfortunately adopted this high-church
and dangerous fyftem of eftablithing bithops
in America.——-That he fhould have done {6,
has, 1 own, always appeared to me exceed-
ingly ftrange, confidering the foundnefs of
his underftanding and his great judgementon
moft other fubjeéts, and confidering likewife
the principles he had been tanght in his

- youth: jor he had been born of Prefbyterian

‘parents, and educated in that fec. But this
'cucumﬁancc has been confidered by fome

5 ‘ peqple |
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 peoplé 48 the very reafon of his great zeal for
Epifcopicy, after he had quitted the way of
worthip in which he had been educated by
‘his parents ; it being not unufual for converts
toa fet of religious opinions to enbrace them
with more warmth and zeal than is to be
feen in thofe who have been educated in
them. Bit, whatever may have been the
‘caufe of it, it is certain that he was a very
zealous and formidable advocate for the mea-
fure of eftablithing bifhops in America.
He died in Auguft, 1768 and about a year
or two before his death there was a con-
fiderable ferment in North-America con-
‘cerning a defign then fuppofed to be in hand
to carry this meafure into' execution, and
which, 1 imagine, was confidered as the more
likely to be true on account of his known
fentiments in favour of it.
a certain Epifcopal minifter in the province
of New-Jerfey, (who had formerly, as I
have heard, been of the Independant fect of

' Proteftants, but had, like archbithop Secke,

quitted that perfuafion, and come over to the
Church of England,) publithed 2 pamphlet
in favour of this meafure of eftablifhing bi-

thops -

About that time
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-fhops in America, which was written in o
“plaufible a ftyle and manner that it made a

confiderable impreffion on the minds of many -
people in America, exciting.the members of
the Church of England to take fome fleps to
procure the accomplithment of this long-
withed-for event, and the Prefbyterians; and
other diffenters from the Church of England,
to be as active in preventing it. The minifter
I mean was Dr. Chandler, minifter of the
Epifcopal, or Church-of-England, congrega-
tion at Elizabeth-town in New- Jerfey. In
confequence of the publication of this pam-
phlet, (which was confidered as a prelude to
the meafure of eftablithing a bithop in Ame-
rica,z the diffenters from the Church of Eng-
lIand at New-York fet on foot a periodical
paper to anfwer the do&rines and fuggeftions
contained in it, which they called zbe Ame-
rican Whig, and in which all the a&s of
cruelty and oppreflion which had formerly
been committed by bithops of all forts, Pro-.
teftants as well as Papifts, were brought
afreth to light, and painted in the firongeft
colours. And they more particularly expa-
tiated upon thofe which had been committed

by
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by'Protcf’cant bithops in England in the reign
of king Charles the firft, which occafioned
the emigration of the people then called
Puritans in England, {who were' the prede-
ceflors of thofe who have fince been called
Non-conformifis and  Proteflant diffenters,)
to America about the year 1630, by which
the New-England colonies were firft effec-
tually peopled. The names of Laud, the
proud and cruel archbithop of Canterbury,
of Neal, bithop of Durham, and Wren,
blfhop of Norwich, with the fevere and un-
juft punithments inflited on Mr. Sherfield,
Dr. Leighton, Mr. Prynne, Dr. Burton, and
Dr. Baftwick, by their procurement, and the
faperftitious ceremonies introduced and en-
couraged by fome of them, (which, at the
time they were practifed, excited a general
apprehenfion amongft the more fober and
-zealous part of the Proteftants in England,
that the government had a defign to re-efta-
blith the Popifh religion,) were upon “this
occafion agam prefented to publick notice in
this paper, in order to excite a general alarm
* amongft the readers of it concerning the de-
fign fuppofed to be in.hand, by thewing to

what -
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what enormious lengths the fpirit of pride-
and perfecution, with which bithops have
fometimes been animated, is capable of cara
rying them: and no pains were fpared to
make this paper as convincing in point of
argument, as inftrucive in point of hiftorical
knowledge, and as poignant and interefting
in point of wit and manner of writing, as
poffible, and yet withall fufficiently plain and
eafy for readers of the moft ordinary talents
to undecfland it. And it had the defired
effect: it raifed a prodigious alarm in the
minds of the Americans concerning the fup-
pofed defign of eftablithing bithops amangft
them, and revived all the antient animofities
againft that order of clergymen, which for a
long time before had (with but a few inter-
ruptions) been gradually fubfiding, This -
American HWhig came out either once a
week, or once a fortnight, (T forget which,)
during all the year-1767; by which gradual
mode of publication the admonitions con-
tained in it had time to fink deeper into the
minds-of its readers than if it had been pub-
lithed all at one time. And it produced
;(_ﬁaswe‘.-m_ight naturally fuppofe it would doy)

a papes



o [ 625 ]
a paper in anfwer to it, by fome friend to
the caufe of Epifcopacy, which was alfo pub-
lithed periodically, as well as the American
Whig, and at the fame intervals of time be-
tween every two numbers, that is, once a
week or once a fortnight. It bore a very
angry title, and was written, as I remember,
in a ftyle of great haughtinefs and infolence.
It was called A Scourge for the American
Whig. By Timothy Tickle, Efguire. And to
this Scourge a reply was written, in defence
of the American Whig, and intitled, A4 Kick
Jor the Whipper. By Sir Ifaac Foot; which
was likewife a periodical paper, that came
out once a week or once a fortnight, All
thefe three papers were printed at New-York
in the years 1767 and 1768, and had the ill
effe@ of fetting the minds of the people -of
America in general, but particularly of the
people of the. city and province of New-
York, (in which they were publithed;) of
the two oppofite fects of Epifcopalians and

Prefbyterians, very much upon the fret, and
deftroying all Chriftian love and affection in_

them towards each other. And the ferment
excited by thefe papers, together with the

- Vor. I L1l appre=-
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apprehenfion of having a bifhop eftablithed

in America, which had occafioned the writ
ing them, were fo great and extenfive in
America, that the Houfe of Reprefentatives
of the province of the Maflachufets Bay
thought fit, in a publick letter to Mr.Deénnis
De Berdt, their agent in England, written in
January, 1768, to inftru&t him to ufe his
utmoft endeavours to prevent fo dangerous
an eftablithment. The paffage of their letter
relating to this fubjet-is as follows. “ The

< offablifbment of a Proteflant Epifiopate in

<« America is alfo very zealoufly conténded for.,
“ And it is very alarming to a people whofe
< fathers, from the bardflips they fuffered
“ under fuch an eflablifoment, were obliged to
“ Ay from their native country into a wilder-
““ nefs, in order peaceably to enjoy their privi-
 leges, civil and rweligious.  Their being
““ threatened with the lofs of both at once fuf
“ throw them into a wery difagreeable fitus-
“ tion. We hope in God fuch an eftablifbment
“ aill never take place in Americas andwe
defire you will firenuoufly oppofe it. The
revenue raifed in America, for aught we
 can tell, may be as confiitutionally applied

& towards

§¢

ot
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< fowards the fupport of prelacy as of foldiers
“ gnd penfioners. If the property of the fub~
« jeit is taken from bim without bis confent,
it is immaterial whether it be dome by one
“ man or five bundred, or whether it be ap-
« plied for the fupport of ecclefiaflical, or
« military, power, or both: It may be well
< aworth the confideration of the beft politicians
“ in Great-Britain or America, wbhat the
““ natural tendency is of a vigorous purfuit of
“ thefe meafures.”* ‘This paffage fets forth
in a clear and lively manner the dread and
averfion the Americans entertain for the efta~
blithment of Epifcopacy amongft them,

There was another circumftance, (befides
‘Dr. Chandler’s pamphlet before-mentioned,
~ and the angry periodical papers to which it
had given rife, and the known zeal of arch-
bithop Secker for the meafure of eftablithing
“bithops in America,) which contributed to
excite this alarm amongft the Americans at

' L1112 . this

" % See the whole .of this letter to Mr, De Berdt

(which is indeed a moft able performance and well
_worthy every gentleman’s perufal) in Almon’s Re-
" membrancer, Number 34, pages 167 et feq.
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‘this time. This was the manner of drawing
up the famous American ftamp-a& in the
year 1765, and.the perfeverance of the mis
nifter of ftate in England who procured that
a& to be pafled, in caufing it to be drawn up
in that obnoxious manner, nthithﬁanding
the intimations he received from fome perfons
who were acquainted with the fentiments'of
the Americans, that it would give them great
difguft. The cafe was as follows. Tha
perfons who were employed, by Mr. Georga
Grenville’s direction, to pen the draught of
‘that famous bill, (which was to impofe a
ftamp-duty upon all forts of writings made
ufe of in law-proceedings, and confequently
upon all the procefles and fentences, or judge-
ments, of courts of juftice,) copied the afts
of parliament which had been long in force
in England for impofing the like duties upon
the fame {crts of writings in England, amongft
which were the procefles and fentences of the
ecclefiaftical courts in England, which are
held under the authority of the bithops ; fuch
as citations, or monitions, in an ecclefiaftical
court, libels, allegations, depoﬁtiqﬁs, anfwers,
fentences, or final decrees, inventories; and
| | commiffions
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commiffions iffuing out of ecclefiaftical courts..
When thefe writings were obferved, by {fome
perfons who were well acquainted with the
{entiments of the Americans upon thefe fub~
jects, to be mentioned in the drayght of the

“propofed ftamp-bill as objects of the_ intended:
tax, it is faid they took notice of it to Mr.

Grenville and told him that they thought -

the enumeration of thefle inftruments was

'unneceﬂa‘ry, becaufe there were no ecclefi-
aftical courts in any of the colonies of Ame-

rica, and that it would be prudent to for-

bear making any mention of them, for

fear of making the Americans uneafy upon

that fubject as well as upon that of taxation.’

This. feemed to be good advice. But Mr.

Grenville refufed to follow it, and is reported

to have made anfwer, ¢ That, thongh fuch

- ¢ courts were not yet eftablithed in America,
“ it was very poffible that they -might be

¢« ¢ftablithed there in {fome future time; and

« that then it would be proper that thofe

¢« inflruments fhould be liable to the faid

« ftamp-duty.” And accordingly the enu-

“meration of thefe ecclefiaftical inftruments
was continued in the faid ftamp-a@, and had

the il effe¢t, which had been forefeen, of
reviving
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reviving in the minds of the Americans thei¢
appfehenﬁons of a defign in the Britith
government to eftablith Epifcopacy among
them. And, though the faid ftamp-2& was
repea\led in the following year 1766, the
alarm occafioned by the mention it had made
of thefe ecclefiaftical inftruments was not
thereby removed, but received new ftrength
in the fame year 1766, or the following year
1767, (I am not fure which,) by the pub-
lication of Dr. Chandler’s pamphlet above-
mentioned in favour of that dreaded meafure,
and the other angry controverfial writings
on the fame fubje&, to which that pamphlet
gave occafion.

Thefe are the principdl inftances I at pre-
fent recolle@t of the impreffion made by the
advocates for an American Epifcopate on the
minds of perfons of weight and influence in
Great-Britain : and they are fufficient, I pre-
fume, to fhew that the apprehenfions of the
Prefbyterians and other Non-epifcopalians in
America are not ill-founded ; more efpecially
if we confider (as, I belicve, we fafely may)
a majority of the bithops of England, both

at
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‘at prefent and for fifty, or more, years paft;
as being patrons of that meafure, and ear~
neflly defirous of feeing it carried into exe-
cution. For thofe men who have had in-~
fluence enough, in two fucceflive feflions of
parliament, to caufe a bill for the mere fole-
ration of Proteftant diffenters in England,
that had been paffed by the Commons of
Great-Britain, to be thrown out in the Hounfe
of Lords, arenot to be thought contemptible
or infignificant adverfaries.* However, whe-

ther

¥ To thefe grounds for apprehending that fuch a
defign has been entertained by the Britith government
may now (in the year 1778,) be added the -dreadful
denunciation of Dr. Markbham, archbifhop of York,
‘againft the Americans in his fermon preached before the
Society for propagating the Gofpel in foreign parts, on
the 21t day of February, 1777, when, from the ad-
vantages gained by the king’s troops over thofe. of the
revolted colonies in the latter part of the year 1776,
it was fuppofed by many people that thofe colonies
would foon be reduced to the neceffity of fubmitting at
difcretion to the government of Great-Britain. Ag
this juncture his Grace laid down the fyftem of govern-
ment which, he thought, ought, upon the reduction

~of the colonies, to be adopted with refpe& to them,
in order to prevent a repetition of the rebellious refift-

Of the plan of

- government
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ance tg the -authority of the Britith parliament which =

the
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ther the Americans have fufficient grounds
‘ ' for

the arms of Great-Britain were then employed to fup-
prefs. His Grace expreffed himfelf» in thefe words,
€ Qur profpecls bave been long dark. We may now per-
< baps difcover a ray of brightnefs. But for the contie
 nuance and increafe of ity we muf} rely on the wifdm of
¢ our governours; in confidence that Neceffity will at laf}
<< provide thofe remedies, which Forefight did not ; that the
¢ dependance of the colonies may be no longer mominal,
¢ And, for our [piritual interefls, we hope the reafoning
¢ which was [o juf? in the cafe of Canada ** thaty if you
<< gllswed their religiony you muft allow a maintenance for
<< their clergy,”” will be thought at leaft equally flrong
¢ wwhen it pleads for our own Church : that thofe whe
< are difpojed to wor/bip God in peace and.charity may be
thought entitled to a regular and decent fuppart for their
" miniflers : ———that they may not continue to want the
< important office of Confirmation ; without the benefit of
¢ which even a Toleration is not compleat :——and that
< thofe who bave a call to the minifiry may not be obliged
€ 10 feek ordination at an expence which is very grievousy
“ and with the hazards of a long voyage, which has ben
¢ already fatal to many of them. We have, furely, a
¢ right to exped? that the only effablifbed Church [hould noty
“ againft all example, remain in a_flate of oppreffion, and
€€ that, whatever encouragemenis may be afforded, they
<< Jbould rather be for the profeffing it than againft t'f% E

-

(1

~

¢ As to what relates to the delinguents, we, Jor our partsy

4 fhould wifh to fay, < Go, and fin no move” But the

¢ iuterefls of great flates require fuurities that are nof
¢ precarious,” “.

This
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' for entertaining this apprehenfion of the de-
figns

This paffage is expreﬁ'ed in fiooth and plaufible lan-
guage : but it cotitains a variety of ‘moft bitter propoﬁ-
tiofis. The laft fentence ‘means, I prefume, that the
members of the Continental Congrefs and the moft
a&live members of the feveral provincial congrefles, or
conventionts, in America, cught to be hanged, and
would be 'Hariged, if the Americans thould be fubdued,
as the ‘archbifhop thought was then likely to be the cafe.
Whit ought to have been done, or would have been
done, in fuch an event, I will not pretend to fay. But
there feems to be very little ufe in declaring beforehand,
and ‘efp‘é’c‘ia;lly from the pulpit, that fuch meafures of
feserity would be adopted. "The firft part of the fore-
going paflage alfo, which declares that ¢ for the ¢on-
pinudnce and increafe of the ray of brightnefs which had
lately fhone forth [in the victories of General Howe’s
army at Long-Ifiand and the White Plains, and in the
taking the forts on Hudfon’s river, in the autumn of the
year 1776] we muyft rely on the wifdom of our gevernours ;
jn confidence that Neceffity will at laff provide thofe remedies
which Forefight did #ot ; that the depeniance of the colonies
snay be no longer nominal,” muft probably mean that the
. popular charters of fome of the American colonies will
be altered and made more favourable. to the prerogative
of the Crown, as that of the Maffachu(ets Bay had been
in the year 1974 5 and that citadels and fortrefles will
be bullt in the principal towns, and at the mouths of
the principal rivers; in North-America, with ftrong
garrifons to be perpetual]y maintained in.them, to keep
- Vou. IL Mmmm - the
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figns of the Britith government, or not, it is

\

moft

the inhabitants in. awe and fubjeCtion to the Britith
government. For thefe are the things which would
moft effeCtually tend to bring the colonies under a
real, inftead of a nominal, dependance upon Great-
Britain. This is 2 rich text, and would require a very
ample comment to bring to light all the political trea-
{ures contained in it. But this is a tafk I {hall not un-
dertake ; partly becaufe it is impoflible to know with
certainty what remedies the archbifhop had in his mind
when he declared his confidence that Neceffity would at
lafp provide thofe remedies which Forefight did not, though
it is eafy to form fhrewd conjeCtures concerning them;
and partly becaufe it is not material to the purpofe for
which I have here cited the archbifhop’s authority,
which is only to fhew that thofe Americans, who are not
of the Church of England, have had good reafon to appre= )
hend that the Britith government entertained fome defigns
in favour of Epifcopacy and the eftablifhment of that
church in America, which would be difagreeable to them,
Now upon this fubjeét the archbifhop has not left us
to guefs at his meaning, but has exprefled himfelf pretty
fully ; infomuch that we may clearly colleét from his
words in the foregoing paffage, the fix following pro-
pofitions; to wit, 1ft, ‘That the Church of Englarid is
already, in point of law and right, the eftablifhed
church in the Britifh colonies in North-America;
2dly, That it is the only eftablithed church there;
3dly, That, notwithftanding it is the eftablifhed church
in thofe colonies in point of law and right, it, never-

‘ thelels,
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oft certain that they do entertain i ; and
' that

~ '

thelefs, is, in falt, in a flate of oppreffion in thofe
colonies, and below a ftate of toleration ;. 4thly,‘ That
it cannot juftly be faid to be tolerated in North- America
till .bithops are eftablithed there, to adminifter to the
ad/ult laiety the important office of Confirmation ; sthly,
That it is alfo neceflary to eftablifh bithops in North-
America for the fake of the young men who are edu-
cated there for the miniftry of the Church of England
that they may not be obliged to come to England to
receive holy orders, and thereby put themfelves to an
expence which they can il fupport, and alfo run the
hazard of their healths and lives by the fea-voyage;
. which has-already proved fatal to fome of them ; 6thly,
That, where-ever it is proper to allow a religion to
be profefled, it is alfo proper to provide by law a imain-
tenance for the clergy who adminifter the offices of that
" religion, and not to Jeave them to be maintained by the
voluntary contributions, of their refpetive congrega-
tions ; ——that this reafoning was wifcly and juftly
adopted by the Britith parliament, on’ the occafion of -
the late \Quebeck-aét in June, 1774, as a ground for
reviving the right of the popifh priefts of the parifhes in
Canada to the tythes of their popifh parifhiodérs —
and that it is, at leaft, ‘equally ftrong, when applied to
the cafe of the members of the Church of England in,
the Englith colonies in America, and that 'thej ought
to be contidered as intitled to a regular and decent fupport
Jor their muniflers, or that tythes, or fome other legal
payment, ought to be eftablithed; and Would now be
Mmmm 2 foon
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that in a very violent degree. And therefore

good

foon eftablithed, by the authority of Great-Britain, in
the feveral Englifh colonies in America, for the fupport
of minifters of the Church of England ; and that all the
inhabitants of America ought to be liable to pay thefe
tythes, or other contributions, as well as thole who
are members of the Church of England, (juft as, here
in England, Prefbyterians and Quakers, andv other difs
fenters from the Church of England, are obliged to pay
tythes to the minifters of the eftablithed church ;) becaufe -
the Church of England is the only eftablifhed churchin
America as well as in England,

Thefe propofitions I take to be all wholly deftitute of
any foundation in truth, or law, or good policy: and I
hope I have fufficiently fhewn them to be fo in the
courfe of the foregoing pages. But, whether they are
falfe or true, politick or impolitick, they afford an ample
proof that the Non-Epifcepalians of America have, of,
Jate at leaft, had juft grounds for their apprehenfions of
a defign in the Britifh government to eftablifh bifhops
and the Church of England in thofe provinces. For_ivt )
can .hardly be fuppofed that fo eminent a prelate as the
archbifhop of York, (who had fo lately been entrufted
with the education of the heir-apparent of the Crown;
and, fince his removal from that employment, had been
promoted to the fecond dignity in the Church; and
who is known to be fo intimately connected with fomg,
of thofe men of power among us who have been moft
zealous for the fubjugation of America;) would ven-

ture
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pood policy now requires, that an a& of the
Britith
ture to deliver from the pulpit, on fo folemn an occafion
as that on which that fermon was preached, any politi-

cal opisions which he did not know to be agreeable ta.
the fentiments of thofe great perfons by whom the,

publick councils of the nation are conducted,

‘And, as this fermon of the archbifhop of York feems,

Jjuflly intitled to be confidered as a kind of publick pre=

vious manifefto, or dcdarauon, from. the rulers of the,

kingdom, of the meafures which were thought proper
to be adopted by the Britifh government in the event,
(which was then thought fo probable and fo near at

hand,) of an intire fubjugation of. America, it will not.
be amifs to mgntion another paflage of it which relates,
to a body of people here in England itfelf, who have.
hltherto been thought deferving of great regard I mean,
the Proteftant diffenters.  Cougcerning this worthy part,

of our domeftick community ‘the archbifhop exprefles

himfeli in thefe words. ¢ When a fect is ¢flablifbed, it
¢ wufually becomes a party in the flate; it bas its interefls;

«

§ it has its animofities 5 together with a fyfiem of cvil

"

~

¢ by its religious. Upon thefe opinigns, when. contrary to

“ the well-being of the community, the authority of the

¢ flate is properly exercifed,

¢ The laws enacted againft Papifts have been extremely

¢ feverez but they were not founded on any difference in
<€ religious fentiments. The reafons upon which they were
% foynded are purely political, .
! - €C Tbﬂ

§ opinions, by which it is diftinguifbed, at leaft as much as.

Another ex-
tratt trom the
fame fermon,
relating to the
Proteftant dif-
fentersinEng-
land.
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Britith parliament fhould immediately be

(13

pafled
¢ The Papifts acknowledged a fovereignty different from’
that of the flate s and fome of the opinions whith they
maintained made it impoffible for them to give any fecurity
for their obedience.  JWe are ufually governed by tradi=
tional notions, and.are apt to receive the partialities and
averfions of our fathers. But new dangers may arife: .
and, if at any time another detomination of men fbould
be equally dangerous to our civil interefls, it would be
juftifiable to lay them under fimilar reftraints.”

‘The meaning of this laft fentence, when turned into

plain Englith, feems to be this. ¢ The Prefbyterians

<<
‘C’
£¢
(14
(11
(14
[ {4
(19
€<
(11
’ €<
114
(14
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of England are at this day as much enemies to Go-
vernment, and as dangerous to our civil interefls,

- as the Papifts were in the reign of queen Elizabeth,

(when they were continually entering into plots
with the Spaniards and the Queen of Scots to de-
throne and aflaffinate her,) and in the reign of king .,
James the 1ft, (when they formed the defign of
blowing up the Parliament-houfe with gun-powder
at the time that the King, and all the Lords and
Commons of England were to be affembled in it;)
which were the times and occafions of making thofe
fevere laws againft the Papifts. Therefore it is now
equally juft and neceflary to make the like laws
againit the Proteftant diflenters.”

This is a ftrange accufation to be brought againft -

tha

t body of men in England who have, of all others, .
been
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paﬂ'ed to remove this apprehenﬁon from theéir
-minds

béen moft uniformly and zealoufly attached to the go-
vernment of the Princes of the Houfe of Hanover ever
fince the firft moment of their acceflion to the throne of
thefe kingdoms ! ‘

- The whole fyftem of meafures, therefore, which
the archbithop recommends  and announces in that
fermon, as fit and likely to be adopted by the Britith
government- upon the fuppreffion of the rebellion in
America, confifts of the following particulars ; to wit,

1t, To extend to the Prefbyterians;. and other Pro-
teftant diflenters, in England, the fevere laws that have
heretofore been made againft Papifts.

2dly, To eftablith tythes, or fome other legal pay-
ment, in the American colonies for the maintenance of
the clergy of the Church of England; and to require
perfons of all religions to contribute to this payment as
well as the members of the Church of England,

3dly, To eftablih bifhops in the American colonies.

- And, 4thly, To make fuch civil regulations in the

Afummary of
the meafures
recommended
and - announ-
ced by thefaid
archbifhop.

American colonies ‘as fhall keep them in a real, nota

nominal, dependance on Great-Britain. What thefe
fhould be, the archbifhop does not fpecify.  But it
feems probable that he meant the alteration of -the
popular charters, the ereéhon of fortrefles with flrong

' garrifons



Remarks on
the tendency
of the f{aid
meafures,
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minds in the moft compleat and fatisfactory
manner,

garrifons to Be perpetually maintained in them, and the
creation of many new civil employments with con- '
fiderable falaries, in the colletion ot the cuftoms, in the
law, and in other departments, in order to make many
of the principal people in every colony dependant on -
the Crown. po
Thefe are the permanent meafures which the arche
bifhop recommends as fit to be adopted after the reduc-
tion of America to the obediénce of the Crown and
Parliament, befides the temporary meafure of hanging
a good many members of the Congrefs and other Ame-
rican conventions, and othier principal offenders, for
high treafon, by way of falutary terror to the reft.
Now, if the firft of thefe four permanent meafures
were to be adopted in Fngland, it would be as likely
as almoft any thing that can be thought of, to produce -
a rebellion here at home : and, if either of the other

‘three meafures were to be ‘adopted with refpet to

North-America, after the fuppreflion of the prefent

- troubles there, it would almoft infallibly (if there was

any ftrength, or fpirit, left in the country,) give oe-
cafion to a new rebellion there. Such is the tendency
of the fyftem of policy laid down by the archbifhop.
If therefore it really was not approved by our miniftefs
of ftate and the majorities of both houfes of parliament,
it is to be lamented that they did not publickly dilavot¥
it, and pals a cenfure on the fermon in which it was
delivered, as was done with refpe& to Dr, Sacheverell’s

' feditious
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manner, by declaring it to be the fixed refo-
lution of the king and parliament of Great-
Britain that no Proteftant bithop (hall ever
be eftablithed in any of the Britifh provinces
in America, either by regal or parliamentary
authority, without the exprefs’ confent and
concurrence of the affembly of fuch pro-
vince, -

fcdmous fermon in Queen Anne’s reign, and has been
done on many other occafions with refpe to papers of
dangerous and pernicioys imports Now, indeed, (in
December, 1778,) in confequence of the fyrrender of
- General Burgoyne’s army at Saratoga in Q&ober, 1777,
and the treaty between the French king and the Ame-
ricans in Febryary, 1778, and the conciliatory alls of
i)arliament to which thofe two events gave rife, this
fyftem may be faid to have been difavowed, or rather
abandoned, by them; at which confequence of thofe
-unfortunate events, I prefume, all lovers of liberty
rejoice. But ftill, I am perfuaded, it will be found
neceflary, if matters can be happily made up with
the Americans, to give them an exprefs parliamen-
tary feéurity, that no attempt fhall ever be made by
Great-Britain to eftablith bifhops among them, or
to force them to pay tythes, or any other"contribution,
-for the maintenancg of an Epifcopalian clergy, without
the confent of thexr own affemblies,

Vor.Il.  Nann  FRENCH-
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ed, of pafling

an a& of par-.

liament to re-
movefrom the
minds of the
‘Americans all
apprehenfions
of having bi-
fhops efta-
blithed a-
mongft them
without the
confent of
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FRENCHMAN.

I am now fatisfied that the NOn-epfi{co‘.'
palians of America have had juft grounds to
apprehend that the Britith government would
one day undertake the eftablifhment of bi-
thops among them, and perhaps alfo the
eftablithment of tythes, or fome other gene-
ral contribution, for the maintenance of the
Epifcopal clergy : and therefore I moft per-
fectly agree with you in thinking that an a&
of the Britith parliament ought to be pafled
without delay, in order to remove this ap-
prehenfion. 1 therefore defire you would
now proceed to the confideration of the laft
meafure you feemed to think neceffary to be
taken in the prefent critical fituation of things,
in order to prevent a civil war between Great-
Britain and her colonies in North-America,
which, unlefs {ome very {peedy and effeGtual
meafures be taken to avoid it, {eems now to
be impending, This laft meafure was an al-

teration in the conflitution of the provincial
councils in the feveral royal governments of

America, which are governed under the
king’s commiffions to his governours, with-

out a charter,

ENGLISH-
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ENGLISHMAN.
I'am glad we have done with that 'té&i'qué

i*n'quiry concerning the eftablifhment of bi-
fhops and the Church of England in Ame-

rica, which had almoft exhaufted my pa-
The meafure we are now to take

tience. -
into confideration lies within a much nar=
rower compafs, and will take up no great
time in difcufling. It is (as you well re-
member,) to amend the conflitutions of the
provincial councils in the feveral royal go-
vernments of America (which are governed
only by the king’s commiffions without a
charter,) by increafing, to at leaft twice their
prefent number, the members of fuch coun-
cils, and appointing them to hold their feats
in the faid councils during their lives' or

good behaviour, inftead of holding them- at |

the mere pleafure of the Cxown.

The provincial councils now exifting in
the feveral royal governments of America
act in their refpective provinces in a two-fold
capacity, to wit, 1ft, as 2 council of ftate;

Nnnnz, or

Ofthe amenda,
ment of the
conftitution of
the councils of
the feveral
provinces in
America
which are go-

verned by the

king’s com.
miflions with-
out a charter,
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or privy council, to the governour, to affift
him with their advice in the execution of
thofe parts of his commiffion which are
branches of the executive power, and zdly,
as a legiflative body that co-operates with the
governour _ and affembly in making laws,
It is in this latter capacity that I conceive
“their conftitution to be imperfe&, becaufe it
is not calculated to obtain for them a fuffis
cient degree of reputation and dignity in the
eyes of the people to give weight to their
deliberations.  Their prefent conflitution is
this. They are appointed by the king in his
inftrutions to the governour under the ﬁgnet
and fign-manual; and may be removed at the
pleafure of the Crown in"the fame manner
and their number is only twelve. The In--
firu&ions to the governours of the feveral royal
governments in America are all, as 1 believey
pretty nearly the fame. Thofe to the governour
of Georgia relating to thistubjectareas follo,ws;o,

INsTrRUCTION I
Appointing the council of the province,

“ With thefe our inftructions you will
“ receive our commiffion under the gredt
£ feal of Great-Britain, conftituting you our

¢ captain=
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¥ captain-general and governour in chief of
t¢-our coluny of Georgia in America. You
« are therefore to take upon you the execus
¢ tion of the place and truft we have re-
« pofed in you, and forthwith to call together .
« the following perfons by name, whom we
¢ have appointed to be of our council for
¢ that colony, [to wit, A.B; C.D; E.F;
“ G.H; &c. to the number of twelve.]” -

INsTrRUCTION 1L

. .Odtb& t0 be taken by the governour and council,

- ¢ And you are, with all due and ufual fo-
“ lemnity, to caufe our faid commlﬁion to
¢ be read and publithed at the faid meeting
¢« of our council: which being - done, you
¢ {hall then take, and alfo adminifter to each
¢« of the members of our {aid council, the
« oaths mentioned in an act paffed in the firft
‘¢ year of his late Majefty our royal father’s
“ reign, intitled, An act for the further fe-
<< curity of bis Majeflys perfon and govern-
“ snent, and the. fucceffion of the Crown in the
¢ beirs of the late princefs Sophia, bezng Pro-

“ teflants, and for exz‘mguzjbz;zg the hopes of
' “ the



| 0 645 ]

v the prefended prince of Wales and bis open
¢ and [ecret abettors ; as alfo make and fub-
¢« {cribe, and caufe the memberg of our faid
« council to make and fubfcribe, the decla-
¢ ration mentioned in an a& of parliament
* made in the twenty-fifth year of the reign
« of king Charles the fecond, intitled, 4n
“ it for preventing dangers which may bap-
« pen from popifb recufants. And you, and
¢ every of them, are likewife to take an cath
« for the due execution of your and their
« places and trufts with regard to your and
* their equal and impartial adminiftration of
< juftice. And you are alfo to take the
« oaths required, by an a&t pafled in the
« feventh and. eighth years of the reign of
« king William the third, to be taken by
¢« governours of plantations < To do their
«¢¢ utmoft that the alls of parliament relating
<< to the plantations be obferved.”

INsTrRUCcTION IIL

Concerning the oaths to be taken by all perfons
bolding places of truft or. profit in the province.

“ You fhall adminifter, or caufe to be ad-
£ miniftred, the oaths mentioned in the afore-

« faid
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« Gid a&, intitled, An it for the furtbes
s« focurity of bis Majefly’s perfon and govern=
 ment, and the fucceffion of the Crown in the
“ beirs of the late princefs Sophia, being Pro-
“ teflants, and for extinguifbing the bopes of
“ the pretended prince of Wales, and bis open
* and fecret abetfors, to the members and
t¢ officers of our council and affembly, and
to all judges and juftices, and all other
perfons that hold any office, or place,” of
truft or profit in our faid colony, whether
by virtue of any patent under our great
¢ feal of this kingdom, or our publick feal of
« Georgia, or otherwife. And you fhall
- 4¢ alfo caufe them to make and fubfcribe the
« aforefaid declaration. Without the doing
« of all which you are not to admit any
¢ perfon what{oever into any publick office,
« nor {uffer thofe who have been admitted
« formerly, to continue therein.

({4
144
({4

[11

INsTrUcTION IV,
Concerning the communication of fome of the
infiructions to the council.

“ You are forthwith to' communicate to
* our faid council fuch and fo many of thefe
 our
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‘our inftruions wherein theit advice and

¢ confent are required ; as likewife all fuch
 others, from time to time, as you fhall

find convenient for our fervice to be ims
parted to them.

INsTrRUCTION V.

" Concerning freedom of debate in the council,

¢« You are to permit the members of the
faid council to have and enjoy freedom of
debate and vote in all affairs of publick
concern that may be debated in council, -

INsTrRUCcTION VL

Of the number of counfellors neceffary for doing

<¢
£¢
£«
(14
114
114

i

bufinefs as a council.

““ And, although by our commiffion afore-
faid we have thought fit to direct that any
three of our counfellors make a quorum,
it is neverthelefs our will and pleafure that
you do not a& with a guorum of lefs than
five members, unlefs upon extraordinary

* emergencies, when a greater number can-

not conveniently be had, '
‘ INsTRUCe
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" InsTrUCTION VII

- Of the manner qf Supplying vacancies in the
eoungil.

* And, that we may be always informed
# of the names and chasaGers of perfons fit
¢ to fupply the vacancies that may happen
“ in our council of Georgia, you-are, from
“ time to time, when any vacancies fhall
“ happen in our faid council, forthwith to
¢ tranfmit unte our commiffjoners for trade
# and p‘-lantati@ns, in order to be laid before
“ us, the names of three perfons, inhabi-
% tants of our faid colony, whom you {hall
¢ efteem the beft qualﬂiﬁcd for that‘_purpofc.

INSTR\UCT,IO\N VIII_.\

Loncerning the members of the council <who Jhall
 be appointed by the governour bimfelf, ra the
number of not more than feven ¢oynfellors.

t And whereas by our commiffion yon
* are impowered, in cafe of the death or
* abfence of any of our council of the faid
# colony, to fill up th: vacancies in our faid
Vour, II, Qooo “ council
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council to the number of feven, and no
more; ‘you are, from time to time, to
fend unto our commiffioners for trade and
plantations, in order to be laid before us,
the names and qualities of any member,
or members, by you put into our faid
council, by the firft conveyance after
your {o doing. -

INsTrRUCTION IX,

- Concerning the qualities to be fought for in the
“members of the council, and in the other off- -
cers of the civil government, who are .to be

appointed by the governour. ‘

¢ And in the choice and nomination of

€c

<«

{3

€¢

€¢

(14

£ 44

the members of .our faid council, as alfo
of the chief officers, judges, affiftant juf-
tices, and other officers whom you are

.impowered to appoint, you are always to

take care that they be men of good life,
well-affected to our government, of good
eftate, and of abilities fuitable to their

¥ employments.

INsTRUC-
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INsTrRUCTION X. -
Of the fufpenfion of members of the council.

“ You are neither to augment nor dimii-
nith the number of our faid council; as it
is hereby eftablithed; nor to 'ﬁx‘fpehd’"a'n\y
of the members thereof without good and .
fuﬂi’gient caufe, nor without the confent
of the majority of the faid council fignified
in council, after due examination of the
charge againft fuch counfellor and his
an{wer thexeunto And, in cafe of fuf-

penﬁon of any of them, you are to caufe

¢« your reafons for fo doing, together with

€€

<

1

(43
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the charge and proofs againft the faid per-
fons, 'with their an{wers thereunto, to be
duly entered upon the: council-books, and
forthwith to tranfinit.copies thereof to our
commiflioners’ for trade and. plantatlons, -
to be: lald before us. ‘ ’

« N‘éverthelefs, if it fhall happen that you
fhall” have reafons for fufpending of any
counfellor not fit to be communicated to

¢ the council, you may in that cafe fufpend

Qoo00 2 ¢« fuch
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fuch perfon without their confent. Bue
you are thereupon immediately to fend to
our commiffioners for trade and planta-
tions, in order to be laid before us, dn
account of your proceedings therein, with
your reafons at large for fuch fufpenfion,
as alfo for not communicating the fame to
the council 5 and duplicates thereof by
the next opportunity. o

t

InNsTrRUCTION XL

Concerning the abfence and non-attendanie of

'8
<«
7
&
11
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the members of the council.

« And, whereas we are fenfible that effec+
tual care ought to be taken to oblige the
members of our council to a due attend-
ance therein, inorder to prevent the many
inconveniencies that may happen for want
of a quorum of the council to tranfal
bufinefs, as occafion may require:”it i
our will and pleafure, that, if any of the
members. of our faid council, refiding in
the faid colony, fhall hereafter abfent
themfelves from our faid colony, and con=
tinue abfent for above the fpace of twelve

“ months
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months together, without leave from you,
or from our governour, or commander in
chief, of our faid cclony, for the time
being, firt obtained under your, or his,
hand and feal ; ; or fhall remain abfent for
the fpace of two years fucceflively without
our leave given them under our royal

¢ fign-manual ; their place, or places, in
our faid council fhall immediately there-

upon become void: And that, if any of
the members of our faid council, reﬁdmg
within the faid colony, fhall hereafter
wﬂfully abfent themfclvcs from the coun-
cil-board, (when duly fummoned,) with-
out a juft and lawful. caufe, and fhall
perfift therein after admonition, you fufe
pend the faid counféllors, fo abfenting
themfelves, till our further pleafure " be
known ; giving timely notice thereof to
our commiffioners for trade and planta-
tions, in order to be laxdbefore us. And
we do hereby will and- require you, that
this our royal pleafure be fignified to the
feveral members of our council aforefaid,
and that it be entered in the council-books
of our faid council, as a ftanding rule.

InsTRUC-
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| INsTrUcTION XXXVIII

- Concernmg the gﬂaélz bment  of the ﬁe; of
officers 1n the province.

« And you are, with the advice and con-
¢ fent of the faid council, to eftablithatable,
¢ or tables, of fees to be taken by the re-
« fpective officers within our faid colony ;
¢ taking care that they be within the bounds
< of moderation, and that no exaion be
“ made upon any occafion whatfoever, as,
“ alfo that fuch tables of all fees be pub-
“ lickly hung up in all places where fuch
“ fees are to be ‘paid. And you are to
¢ tran{mit COp]CS of all fuch tables of fees
“to our commlﬁionels for trade and plant—
¢ ations, in 01der to be laid before us, a8
« aforefald

INSTRUCTION LV

Of tbe appazm’mmz‘ of judges and juftices af
, the peace.

“ You fhail nqt appoint any perfon to be
““ a judge, or juftice of the peace, without
¢ the advice and confent of, at leaft, three
“ of our council, fignified in council. Not
fhall you execute yourfelf, or by deputy,
£ any of the faid offic:s.

(13

o And
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¢ And it is our further will and’ pleafure,
< That all commiffions to be'granted by you
« to any perfon or perfons, to be judges,
« juftices of the peace, or other neceffary
« officers, be granted during pleafure only.

InsTrRuUcTION LXII.

Appointing the furveyor general of the cuftoms
in the difiriét of America in which Georgia
15 comprebended, to be a. counfellor extraor-

~- dinary in the faid province, whenever be

" fhall bappen to refide there; but without
being intitled, by wvirtue of a feniority at
the council-board acquired éy Such appoint-
ment,  to. become commander in chicf oj the
province.

¢« Whereas it is convenient for our royal

¢ fervice that all the furveyors-general of
‘ our cuftoms in America, for the time be-
% ing, thould be admitted to fit and vote in
«¢ the refpetive councils of the feveral iflands
¢ and provinces' within their diftri@ts, as
¢ counfellors éxnaordinary, during the time
-« of their refidence there; We have there-
¢ foxe thought fit to conftitute and appomt
; , ¢ and
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and we do hereby conftitute and appoint,

the furveyor-general of our cuftoms for
our Southern diftri&t, and the furveyor-,
general of our cuftoms within our faid
difiri for the time being, to bs coun-
fellors extraordinary in our faid colony:
And it is our will and pleafure that he

and they be admitted to fit and vote in

our faid council, as counfellors extragr-
dinary, during the time of his, er thcxr,
reﬁdencc there.

sc But it is our royal intention, if, through
length of time, the faid furveyor-genéral
thould become the {enior counfellor in our
faid colony, that neither he nor they {hall,
by virtue of fuch feniority, be ever capable
to take upon him, or them, the admini-
ftration of the government there, upon the
death, or abfence, of our cét{ptain-gc‘npfal,
or governour in chief, for the time being,
But, whenever fuch death, or abfencs,.
fhall happen, the government fhall de-
volve upon the counfellor next in feniority
to the furveyor-general ; unlefs we fhould
hereafter thmk it for our royal fervige to
o« nommatc
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« nommate the faid furveyor-general, or any
~ <« other of our faid furveyors-general, coun-
<< fellors in ordinary in any of our govern-
¢ ments within their furvey, who fhall not
¢ in that cafe be excluded any benefit which

attends the feniority -of their rank in the
<¢ council, - :

- -

€

LY

InsTrRUCTION XC,

Concerning the eflablifbment of * martial law
' in’ the proq}ince. ‘
« You {hall not, upon.any occafion what-
foevcr, eftablifh, or put in execution, any
¢ articles of war, or other law-martial, upon
« any of our fubjeds, inhabitants of the faid
% colony, without the advice and confent
#¢ of our council.

<

-

INSTRUCTION CIV

The governour and council may aét accora’z;zg t0
their own difcretion, for the® advantage and
Jecurity of the colony, inall cafes that are not
provided for by the commiffion and infiruc-
tions ; with fome‘ exceptions. '

w1 If any thing fhall hippén that may be
“ of advantage and fecurity to our faid co-
*¢ lony, which is not herein, or by our com-

Yo IL Pppp  miffion,
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« miﬁion,‘provided for, We do hereby al:
¢ Jow unto you, with the advice and con-
~¢¢ fent of our council, to take order for the
¢ prefent therein, giyinﬂg to our commiffion-
< ers for trade and plantations {peedy notice
< thereof, in order to be laid before us;
¢ that fo you may recei/ve our ratification, if
¢ we fhall-approve of the {ame.
¢ Provided always, that you do not, by
« colour of any power given you, commence,
< or declare, war without our knowledge
*¢ and particular commands thereiﬁ‘3’;“¥ ex-
cept againft the Indians upon emérgencies:
<« wherein the confent of our council fhall
¢ be had, and fpeedy notice thereof given
¢ to our commiffioners for trade and plant-
"¢ ations, in order to be laid before us.

€€

INsTRUcTION CVIL

The governour fhall not go to Europe withaut
the king's exprefs leave. ' |

“ And, whereas great prejudice may hap-"

“ pen to our fervice and the fecurity of the

- % faid colony by your abfence from thofe

¢ parts,
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parts, j'ydu_' are not,- upon any- pretence
whitfoever, to come to Europe from your
‘government, without having firft obtained
leave for fo doing from us under our fign-
‘manual and figoet, or by our order in

Lo~

~our privy council.

INsTrRUucTION -CVIL

eftrictions of the power of the eldeft counfellor

of the province, when, éy the death, or ab-
fenge, of the A gaé;e_r'zzour; ke becomes the coma
',mazzdgf'in_cbz;e_’f jof the province. A

« And, whereas we have been pleafed, by
our commiffion, to diret that, in cafe of
yout death-or abfence from our faid colony;’
and in cafe there be at that time no perfon
upon the place commiffionated, or ap-
pointed, by' us to be our lieutenant-go~
vernour or commander in chief, the eldeft
counfellor, whofe name is firft placed in’
thefe inftructions to youw, and who. fhall
be, at the time. of your death or abfence,’
refiding within our faid colony, fhall take
upon him the adminiftration of the go-
vernment, and execute our faid commiffion

Pppp 2 “and
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and inftru&ions, and the feveral powers |

 and authorities therein. contained, in the
Y

manner therein directed : It is, neverthe-
lefs, our exprefs will and pleafure that, in
fuch cafe, the faid e}def’c counfeilor; or
prefident, thall forbg:ar‘ to pafs ény a® or
a@s, but fuch as thall be immediately ne-
ceflary for the peace and welfare of our
faid colony, without our particular order
for that purpofc; and that he fhall not
take upon him to diffolve the aflembly, if
it fhould happen that there fhould be an
affembly then in being; nor to remove,
or fufpend, any of 'the membets of our
faid council, nor any judges, juftices of
the peace, or other officers; civil or mili~
tary, without the advice and confent: of,
at leaft, feven of the council. And our

faid prefident is to tranfmit over to our

€€,

commiffioners for trade and plantations;

by the firft opportunity, the reafons for
fach alterations, figned by himfelf and
* our. council; in order to be laid before'

us.,

" InsTRUC-
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InsTrveTron CVHL

Tz the aéjénce of the gowrnour n chzg‘ ﬁ-om

the PrO‘Uch‘L’, the lzmtmam‘-govemaur, or

- commander im cbzc_’f of the province for the
“time being, fball enjoy one balf of the o
 vernour’s /Zzlar_y and fees.
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1“ And Whereas we are w1llmg in the beﬂ:
;manner to provide for the fupport of the

govcrnrnent of our faid colony, by fetting,

- aparta fufﬁcxent allowance to fuch perfon as.
¢ fhall be our governour, lleutenant-govern-

 our, commander in chief, or prefident of
72

our council, refiding forthe time being with-
in the fame our will and pleafure therefore

is, That, when it fhall happen that you

fhall be abfent from Georgia, one ‘half, or
moiety; of the falary, and'of all perqui-
fites and emoluments. whatfoever, which
would otherwife become due unto- you,
fhall, during ‘the time of fuch abfence,
be paid and fatisfied unto fich governour,
lieutenant-governour, commander irichief;
or prefident of our faid council, who fhall
be refident upon the place for the time

¢ being §
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being ; which we do hereby order and

allot unto him towards his maintenance,

and for the better fupport of the dxgmty of
that our govcrnment.

¢ Provided neverthele{s,\ and it is our in-
tent and meaning, that, whenever we
fhall think fit to require you by our efpecial
order to repair to any other of our govern-

ments on the continent of 'America for

our particular {ervice, that, then and 'i in
fuch eafe, you fhall receive your full fa-
lary, perquifites, and emoluments, "as if
you were then aually refiding within our
colony of Georgla any thmg in thefe,
Inftru@ions to the contrary in any w1fe
notw1thf’candmg ‘ .

Thefe are all the infiructions. to the go-

- vernour of Georgia that relate to the council
of the province, excepting fome of thofe re-
lating to grants of land in the province,
which is a branch of power in which the
governour is dire¢ted by the commiffion it-
felf to a& with the advice and confent of

the council. And by thefe inftructions we

may



{ 663 1
>may {ee, both how the councds of -the.

American provinces are appointed, and what
thelr powers and duties- are.

'FRENCHMAN

“This recital of the m{’cruétlons relating to
the council of Georgia lets me much into
the nature and conftitution of it. I fee that,
m fome refpects, it is made to participate
with the governour in the exercife of the
executlve _powers of the ftate; as, for ex-
ample, in the appointment of judges and
Juﬁxces of the peace, which can only be
done with the advice and confent of at leaft
three members of the council ; and, in other
refpets, it is made to partlclPate with him
in the performance of certain acts of legifla-
- tion of a peculiar kind, - in which his Majefty

Conclufions
drawn from
the foregoing
inftructions
concerning
the natureand
conftitution of
thecouncilsin
the royal go-
vernments in
America.

does not feem to 'think the concurrence of

the affembly of the province neceffary. 'Such

are the eftablithment of tables of fees to be

taken by the feveral officers of ‘government
in the province, and the eftablithment of
martial law, or articles of war, for the go{- ‘

vernment of the forces that may occafionally
’ o be
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be Jevied and muftered for the defence of the
province : and to both thefe a&s, I obferve, -
the confent, as well as advice, of the council
of the province is exprefsly required by the
above-mentioned inftru@ions. It feems to
- me therefore that the council of the province
is not @ mere privy council, or council of ad-
wice, to the governour, (as, I apprehend, the
privy council in England is to the king, who
may, if he pleafes, lawfully do an 4& of
ftate in his prlvy-councxl in direc oppoﬁtxou
to the unanimous advice of all the members '
of it,) but is in fome cafes @ council of con-
#row upon him, namely, in all thofe cafes
in which, (by either the commiffion or in-
fiructions of the governour,) their confent, as
well as advice, is neceflary to the execution
of his publick aéts. And, befides thefe two
capacities, of @ mere privy council, or council
of advice, to the governour, and 4 ouncil of
¢ontroul to him with refpect to publick ads
in which the aflembly of the province is not
required to join with them, they have, by
a claufe in the commiffion, a right to act in
a third capacity, namely, as « legiflative
bgdy, whofe confent is neceflary in con-

junction
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jun&ion with thofe of the governour and the
affembly of the people’s reprefentatives, to
the paffing of laws, ftatutes, and ordinances
for the peace, welfare, and good govern-
ment of the province. And this laft capacity
is the higheft and moft important of the
three, and that in which they are beft known, .
and moft frequently, or; at leaft, moft pub-
lickly, feen. R

This is what I' colle& concerning the na-
ture of this council from the commifiions of
gove,rnyours in chief of the American colonies
and from the inftru&tions’ you have above
recited to me. Pray, is this a juft concep-

“tion of it?2 | |

" ENGLISHMAN.

I think it is a very juft one ; except that I
do not recolle¢t any part of the commiffion
or inftruétions which requires the governour
to hear the advice of the council concerning
any ac of government, without alfo requir~
ing that he thould obtain their confent to the
doing it. I doubt therefore, whether the
council of a province ought ever to be con-

- Vor, IL Qqqq “fidered



The conncils
of the pro-
vinces in the
royal govern-
ments of A-
merica are of
a twofold na-
" ture; to wit,
partly, coun-
cils of advice
and controul
to the gover-
nours, and,
partly, legif-
lative coun-
¢ils,

In the latter
capacity the
faid councils
ftand in need
of fome a-
mendment,
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fideted in the firft of the three capacities yon
have mentioned, or as @ mere counci! of ad-
vice. But it certainly is to be confidered in
the two other capacities of @ council of advice
and controul and of a legiflative council.
Now itisin this laft capacity, of a legiflative
counczl, that I conceive its conflitution to be
defe@tive and to ftand in need of the altera-
tions above-mentioned. For, as & council of
advice and controul to the governour in the
execution of the powers of his commiffion,
I think it is fufficiently numerous: though
even in that capacity the members of it
ought, in my opinion, to be made abfolutely
independant of the governour, or incapable
of being either removed or {ufpended by him,
even for an hour; becaufe otherwife they
cannot be fuppofed to a& with freedom in
the exercife of their power of confenting to,
or diflenting from, the ats of government
upon which the governour confults them.
But, as a legiflative body, whofe confent is
neceflary, i conjunétion with the governour
and the affembly of the people’s reprefenta-
tives, to the pafling of new laws in the pro-
vince, the neceflity of amending their con-

' o ftitution
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fitution is much more apparent. ‘That they

may be ufeful in this capacity, and contribute
to excite a ‘reverence in the minds of the
people for the laws they concur in enalting,
it is neceffary that they fhould be confidered
as ating freely and independantly in their
deliberations on publick affairs, and as having
a large concern, or intereft, in the welfare
and profperity of the province, and an ex-
tenfive knowledge of its various wants and
refources. - And for this reafon it feems to
‘me that they ought to be more in number
than twelve perfons, and ought to be made,
not only independant of the governour, (fo
as not to be liable upon any occafion to be
either removed or fufpended by him,) but
" even independant of the king himfelf; I
“mean, fo far as not to be removeable from
their offices of counfellors without a com-~
\plaint of fome mifbehaviour exhibited againft
them before his Majefty in his privy-council,
~and a hearing before a committee of the
privy-council, by' themfelves or their counfel,
in anfwer to fuch complaint, and a report of
the faid committee of the privy-council to the
king conﬁrmmg the truth of the faid com-

Q q qq 2 . plaint,

Their number
ought to be
increafed, and
they ought to
bold their
feats during
their lives or
good  beha-
viour,
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plaint, and advifing his Majefty to remove
_them from their faid offices : after which it
fhould be in his Majefty’s choice to remove
them from their offices of counfellors, or
continue them in the fame, by his order in
council, as he thould think proper.

I could with therefore that their number
was in every province increafed to at leaft
twenty-three members; and in the more
- populous provinces to a ftill greater number;—
in the large province of Virginia, perhaps, to
43 ;—and that at leaft 12 of them fhould
be neceffary to make a board, and do bufinefs
as a legiflative body ; and that they fhould be
appointed by the king (either under the great
feal of England, or under the publick feal
of the province in purfuance of warrants to
the governour under the king’s fignet and
fign-manual direting the governour to make
fuch appointments under the feal of the pro-
vince,) for their lives, or during their good
behaviour; fo as not to be liable to be.re-
moved, or fufpended, by the governour in
any cafe, nor by the king himfelf, except by
his order in his privy-council, after a com-

plaint
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“plaint and .2 hearing' before a committee of
the privy-council, and a report to the king
by ‘the faid committee, after fuch hearing,
~confirming the truth of fuch complaint, and
advifing the king to remove the perfon com-
plained of from his office of counfellor of
the province. . ‘

This degree of independance I fhould
think fufficient to render the members of
the council of a province refpeGtable in the
eyes of the people; as it could hardly be
fufpetted that the power of removing them
from their feats in council, (when it was
thus referved to the king alone, and to be
exercifed by him only by his order in coun-
cil, after a complaint againft the perfon to
be removed, and a hearing of the fame be-
fore a committee of the privy-council, and a
report of the faid committee, conﬁrming fuch
complaint, and advifing the removal of the
perfon complained of,) would be ufed im--
properly, or that the fear of its being fo ufed
. would have any undue influence upon the
minds and votes of the members of the
“council in their publick actings as a legifla-
tive
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tive body. But, if fuch a fufpicion was en-
tertained in any province, and was found to
leflen the dignity of the council in the eyes
of the people, I fhould, in fuch cafe, with to
fee the members of the council appointed in
a manner ftill more independant of the
Crown, nay, even in fuch a permanent man-
ner that nothing but a conviftion of treafon
or felony, upon a trial by jury, fhould be
fufficient to deprive them of their feats in
the council. So much do I conceive: it for
the benefit of the feveral provinces, that the
members of their councils thould both be,
and be thought by the people, as free as
pofiible from every undue byafs and influerice
in favour of the Crown in their deliberations
on the laws which are propofed to be paﬁ'ed
for the publick Wclfare

Perhaps alfo the pofleflion of a certain
quantity of land in the province ought to be
made a neceflary qualification for a member
of the legiflative council of the province.
~But this is a circumftance which, we may
well fuppofe, his Majefty will ufually have
regard to in chuﬁng the members of thefe

councils,
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councils, in order to increafe their weight
and influence in their refpe@ive provinces.

Thefe are the alterations I would propofe
in the ~conflitution of thofe councils in the
American colonies which are to join with the
governours and affemblies of the people in
the important bufinefs of making laws. As
to the councils of advice and controul to the
governours, who are to affift them in the
exercife of the executive powers of their
commiffion, I fee no reafon (as I faid before)
to increafe their number. They might there-
fore continue to confift of 12 or 13 members,
(for: with the furveyor-general of the cuftoms,
‘who was a counfellor extraordinary, you may
remember, the number in Georgia was 133)
and fhould hold their places at the pleafure of
the Crown, as the king’s privy-counfellors do
in England ; but fhould not be liable to be
either ‘removed or fufpended by the govern-
‘our, And they might either be members of
the greater, or legiflative, council, or not, as

his Majefty thould think fit.

It

As a council
of advice and
controul tothe
governour,
they are al-
ready fuffici-
ently nume-
YOUs,

But  they \

fhould be,
made unre-—
moveable and
unfufpendibig
by the gover-
nous.
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If thefe alterations of the conftitutions of
the councils of the American colonies were
to be adopted, I am perfuaded they would
contribute greatly to the eafe and tranquillity
of the king’s government in them, and to
the reprefling any factious motions, or at-
tempts of the lower houfes of affembly that
might tend to prejudice the king’s authority.
For, as the members of thefe councils would
have been cbliged to the king’s favour for
their appointment to the office of a counfellor;
they would, probably, from gratitude, be
fufficiently inclined to fupport the juft pre-
rogative of the Crown : and the people, when
they faw that the council was compofed of

“three, or four, and twenty of the moﬁ‘ fub~

ftantial, and difcreet, and upright, men in
the province, who were in no degree-depend-
ant on the governour, and very little depend-
ant upon the king himfelf, for a continuancé
in their feats, would confider their opinions
upon publick affairs as the fafeft and beft
they could refort to, and would therefore
acquiefce in the difappointment of fuch plau-

fible attempts as might be made by men of

turbulent difpofitions in the lower houfe of
affembly,
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affernbly, to diminith the prerogative 'of the
Crown, when thofe attempts were difap-
pointed by the oppofition of fuch a council.
But in the prefent ftate of things the mem-
Jbers of the councils in the royal governments
are very little refpected by the people; be-
caufe they are confidered as the mere tools
and creatures of the governour and the
Crown, who dare not vote and a&t according
to their real fentiments for fear of being
fufpended or removed. And fometimes the
extreme fmallnefs of their number makes
their acting as a legiflative body, with a ne-
gative on the refolution of a full affembly of
i-h'e peopl‘e’s reprefentatives, appear abfolutely
fidiculous. Of this we have an inftance in
the province of South Carolina, in which
Sir Egerton Leigh, (who was lately the
king's attorney-general “for that province)
tells'us, {in a pamphlet he lately wrote con-
cerning the affairs of that province,) that
there have been feldom more than five mem-
_bers of the council of that province prefent
at the council-board at a time, and that com-

Inconveniens

ces refulting
from the pre-
fent conftitu-
tion of thofe
councils,

monly only three members have affembled

to difpatch the moft weighty concerns.
Vor. IL Rrrr Such
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Such a council muft neceffarily want dignity
in the eyes of the people, and confequently
can be of little or no ufe to the king’s gow
vernment; which can never be well and
happily adminiftred but when it meets with
the good will and refpect of the people ‘who
live under it.

This meafure “ of making the members
of the legiflative councils of the royal go-
vernments in America more numerous than
they now are, and independant of the
Crown, (though originally appointed by it,)
in order to give them more weight and
dignity in the eyes of the people, and thereby
to render them more capable of being ufeful
in the fupport of his Majefty’s government”
is recommended by fome of the warmeft
friends of Great-Britain in North-America;
of which I will mention an inftance or two.
In the laft year, 1774, a very fenfible pam-
phlet was publithed for Thomas Cadell in
the Strand, London, intitled, Confiderations
on certain political Tranfactions of the Pro-
vince of South-Carolina. This pamphlet has
been generally afcribed to Sir Egerton Leigh,

baronet,
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baronet, his Majefty’s attorney-general for
that province, and is that from which I juft
now cited that remarkable circumftance con-
cerning the {mall number of members of

the council of that province that have ufnally-

affembled for the difpatch of publick bufinefs.
But, whofoever was the author of it, he
appears to be a perfon well acquainted with
the affairs of America, and more efpecially

of 'that province, and a zealous friend to the
interefts of Great-Britain in America, and

to the continuance of an amicable connec-
tion between the two countries upon the old

footing of a fubjection jof them both to the

guthority of the Britith parliament. In pages
68, 69, 70, of this pamphlet there is the
following paffage: “ In my apprehenfion,
¢ it feems abfolutely neceffary that the num-

“ bers of the council thould be encreafed ; |

« and for this plain and obvious reafon, be-
¢ caufe a body of twenty-four counfellors,
¢« for ihﬁance, appointed by the king from
« the firft rank, of the people, moft diftin-
¢ guithed for their wealth, merit, and abi-
« lity, ‘would be a means of diffufing a con-
¢ fiderable influence through every order of

"Rrrro2 ¢ perfons

®

A paflage re-
lating to this
fubje&, ex-

traéted from -
a pamphlet of
which he is
faid to be the
author. )
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perfons in the community, which muft
extend very far and wide, by means of
their particular connections; whereas a
council of twelve, feveral of whom are
always abfent, can have little weight, nor
can their voices be heard amidft the cla-
mour of prevailing numbers.

¢ 1 think this body, atting legiflatively,
ought to be made independent, by holding
that flation during the term of their na-
tural lives, and determinable only on that
event, or on their intire departure from
the province. But the fame perfon might
neverthelefs, for proper caufe, be difplaced -
from his feat in council ; which regula-
tion would, in a great meafure, operate
as a check to an arbitrary governour, who
would be cautious how he raifed a power-
ful enemy in the upper houfe by a rath
removal ; at the fame time that the power
of removal would keep the member with«
in proper bounds. The life-tenure of his
legiflative capacity would likewite {uffi-
ciently fecure that independency which is fo
neceflary to this flation, and fo agreeable

B 13 to
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to the conflitution of the parent-fate. I
know-fome folks will raife both fcruples
and fears; but for my own part, I think
without much reafon: for if we attend to
the wo.rkings‘A of human nature, we fthall
find, that a certain. degree of attachment
commonly arifes to the fountain from
whence an independent honor flows.  Op=
pofition feldom fettles upon the perfons
who are raifed to dignity by the favour of
the crown, it having fomuch theappearance
of ingratitude, one of the moft detefted

«¢ vices; and it ever allsa faint and languid

part, till'a defcent or two are paft, and
the author of the elcvatidn 1s extinct.
From this reafoning it feems tolerably
clear to me, that the legiflator being for
life, and deriving his confequence from
the crown, will' rather incline to #hat
Jeale ; and it is pot probable that his op-
pofition could, in any inftance be rgncorous
or. faétious, inafmuch as (though his life-
eftate is fecure,) he would not with un-
neceflarily to excite the refentment of the
crown, or exclude his defcendants or con-
nections, perhaps, from fucceeding after-

- ¢ wards
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« wards to fuch a poft of honour and dif
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“tin&ion in their native country.: in fhort,
this idea feems to admit fuch a qualified
dependency, as will attach the perfon to
the fide of the crown in that propor-
tion which the conftitution itfelf. allows,
and yet fo much real independency, as
fhall make him fuperior to alts of mean-
nefs, fervility, and oppreffion. Whether
thefe fentiments are well founded, or
not, I fubmit to the impartial judge-
ment- of my reader ; what I principally
mean to infer is, that the happinefs of
thefe colonies much depends upon a due
blending, or mixture, of power and depen-
dance, and in preferving a proper fubordi-
nation of rank and civil difcipline.” And

in pages 72, 73, of the fame pamphlet is
the following paffage: ¢ I cannot clofe this

€€

(11

€c
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(44
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fubje& without exprefling my fincere con-
cern, that fuch unhappy difputes divide
mens minds, and diftract the publick coun-
cils of this country ; and I have prefumed
to offer thefe confiderations to the world,
that the fubject may be fully underftood,
and that this colony, as well as others, may

% judgs
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v judge .of it with the greater eafe and cer-
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tainty, by feeing every fact fairly ftated and
candidly difcuffed. But I muft again re~
peat, that twelve members of the council -
bear no kind of proportion to the numbers
of the Lower Houfe, which confifts of
forty-eight members : and what ftill adds
to the defe& 1s, that, as feveral of the
council are frequently and neceffarily ab-
fent on their own private concerns, and it
often happens, that others are either abfent
from the province, or, through ficknefs,
are unable to attend, the council {eldom
confifts of meore than five perfons; and
commonly only three affemble to difpatch
the moft weighty concerns. This circum- -
ftance leflens the real and conftitutional
dignity which this body are intended to
maintain, and the people cannot be taught
to reverence or refpet an inftitution, the
bufinefs whereof is tranfacted, like a court
of quarter feflions, by three juftices of
peace ! Hence it is, that the middle branch
is in a manner overwhelmed by the force of
numbers in the kLower»Houfe, and that
they fall into derifion and contempt for the
 want
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want of numbers in their own. I there-
fore moft ardently with to fee this evil re-
medied, by fuch an addition to the number
of his Majefty’s council, as that twelve
members at leaft may always be affembled

"on the bufinefs of the ftate. Then, and not

till then, will this middle branch be able
to maintain a proper balance to fupport
their own conftitutional importance, and
to withftand' the overbearing attempts, and
the haughty encroachments, of the Lower
Houfe.

1 fincerely with the lafting happinefs of
the colony of South Carolina; and I am

¢ firmly perfuaded, that nothing is fo likely

to promote it, as a timely and fpeedy inter-
pofition on the part - of the crown, and a
decifive fettlement of thefe uneafy conten-
tions upon the found principles of the
Englith conflitution.”

And the late Mr.Andrew Oliver, (whowas,

firft, Secretary, and afterwards Lieutenant-go-
vernour, of the province of the Maffachufets
bay,) in one of his letters to the late Mr.

Thomas

Mr. Andrew Oliver, of the Maflachufets Bay,
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Thornas Whately, ( who had been fecretary

' to the Treafury under the late Mr. George

Grenville,) dated February 13, 1769, writes
as follows. ¢ You obferve upon two defeéts
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in our conflitution, the popular eleGtion of
the council, and the return of juries by
the towns. The firft of thefe arifes from
the charter itfelf; the latter from our pro-

vincial laws.~—-As to the appointment of |

the council, I am of opinion that neither
the popular eletions in this province, nor

¢_their appointment in what are called the

royal governments, by the king’s mandamus,

-are free from exceptions, efpecially if the

council, as a legiflative body, is intended

to anfwer the idca of the Houfe of Lords '

in the Britith legiflature. There they are
fuppofed to be a free and independent body,
and on their being fuch, the firength and
firmnefs of the conftitution does very much
depend ; whereas the election or appoint-
ment of the councils in the manner before-
mentioned renders them altogether de-
pendent on' their conflituents. The king
is the fountain of honour ; and, as fuch, the

. peers of the realm derive their honours

Vor. II, - Ssss o f;om

An extradt of
a letter from
the faid Mr..
QOliver to the
late Mr. Tho-
mas Whately.
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from him: but then they hold them by a

furer tenure than the provincial counfellors,
who are appointed by mandamus. Onthe
other hand, our popular eleCtions very
often expofe them to contempt; for no-
thing is more common, than for the repre-
fentatives, when they find the council a
little untraétable at the clofe of the year, to
remind them that May is at hand."—--
It is not requifite, that 1 know of, that a
counfellor thoyld be a freeholder. Accor-

¢ "ding to the charter, his refidence is a fuffi-

cient qualification : for zhat provides only
that he be an inhabitant of, or proprietor
of lands within, the diftri& for which he
is chofen : whereasthe peers of the realm
fit in the Houfe of Lords, (as I takeit,)
in virtue of their baronies. If there thould
be a reform of any of the colony-charters,
with a view to keep up the refemblance of
the three eftates in England, the legiflative
council fhould confift of men of landed -
eftates. But, as our landed eftates here
are {fmall at prefent, the yearly value of
L. 100 fterling per annum might, in fome

- of them at leaft, be a fufficient qualifica-
“ tion. As our eftates are partible after the

- ¢ deceafe
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« decéafe of the proprietor; the hondur could
« potbe continued in families, as in England.
“ It x'n‘lght‘ however be continued in- the
“ appointee quamdiu /é ben gefferit, and | proor
“ might' be required of forne mal-pradice
“ before a fafpenfion or removal. Bank-
« ruptcy alfo might be another ground for -
¢ removal.”—-=* The king might have the
“ immediate appomtment [ of thefe counfel-
“ lors)} by mandamus, as at prelent in' the
“ royal governments,”---=--¢ Befides thlS le-
« giflative council, a privy council might be
« eﬁabhfhed ”  Thefe are the words of Mr.
Oliver’s letter to Mr. Whateley ; whichagree
_ in fubftance with thofe of Sir Egerton Leigh
above-recited. And they, {urely, are very re-

{peGtable authorities, and of prodigious weight

‘in favour of fuch an amendment of the con-
ftitutions of the king’s "councils in North-

America, as has been. juft now mentioned:

"Alterations of thofe governments in favour
-of liberty, that are fuggefted and recom-
mended by fuch friends to the authority of

Great-Britain as the authors of the forego-

ing  paffages, feem  to be indifputably reafon-

able, and expedient, and fit to be adopted by

Great-Britain, -
R " Ssss 2 | You
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You now fee the reafons of ‘the amend-
ments I have propofed in the conflitution of
the provincial councils of the feveral royal
governments in America, as the laft meafure
which feemed to be neceflary to a lafting
reconciliation between Great-Britain and her
colonies. I have only to add my moft hearty
withes, that both this and all the former
meafures which feemed neceflary to the fame
good end, may be {peedily adopted ; left, by
even a fmall delay in the prefent critical
fituation of affairs, the opportunity of re-
ftoring peace and confidence between the

two countries by means of them, be loft
for ever.

FRENCHMAN.

I am very well fatisfied with the reafons
you have alledged in fupport of this altéra-
tion in thofe councils. It could not fail of
increafing their importance and dignity in
the eyes of the people, and thereby rendet-
ing them more capable of contributing to
preferve the peace, and promote the welfate,
of their refpe@ive provinces. And therefore
Iintirely agree with you in thinking that it

' ought
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ought to be adopted. 1 have therefore no-
thirg further to afk -concerning the- main
fubje@ of -our® ‘converfation, ‘which was' the
plan, -or fyftem ‘of meafures, which you
thought ‘Great-Britain ought to adopt ‘with
refpet to the Amerﬁcan coloniés; in -order to

prevent the c1v1l war which now feems ready.

to break out in them, -and reﬁore the friendly
mtercourfe and conﬁdence thch formerly

fubfifted between-thefe two parts of the Bri~ |

tith empire. But I have ftill a queftion, or
two, to: trouble yon -with upon fomerinci-
dental matters which ‘have occurred in the
. ‘l,atten;par;( of our converfation; in which you
~ have recited to me ‘thofe inftructions to the
governour of Georgia which relate to the
conftitution and Powcrs ‘of the councxl of the
province.. 1 obferved that in the 38th and
goth -inftructions - the king direéts his .go-
vernour to  take the -advice.and confent.of
t_he;c;ouncﬂ in eftablithirig tables of “fees to
be taken by the feveral. officers of govern-
ment in the province, and in eftablifhing
articles of war, or other law-martial, in the
provmce. Now thefe feem to me to be acts

‘ of a legxﬂanve nature, and therefone only fit

to

s

BEnd of the
account of the
reafons of the
foregoing a-
mendment of
the conftitu-
tion of - the"

_councils of

the royal go-

‘vernments in

America,

A remark on
the 38th and
goth inftruc.
tions of the
governour of
Georgia.
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to be done by the governour, council, and

~ affembly of the province, conjointly, - fup-

Twoqueftions
concerning
the Taid in-
fruflions,

pofing it to be certain (as I have always
heard it reprefented,) that the governour,
council, and affembly, together, and not the
governour and council alone, are the true .
and legal legiflature of every royal govern~
ment in America, except this of Quebeck;
in which, by the late act of parliament for
the regulation of its government, the go-

" vernour and council alone are 'invefted with

this authority. I fhould therefore be glad
to know whether you do not confider thefe
two a&s as alts of legiflation ; and, if you do,
whether there is any diftinGtion made by the
Englith law, of aéts of legiflation into twa

~different kinds, or claffes, of which one kind

may be done, in Great-Britain, by the king
alone, or, in a province, by the delegates of
the king’s power alone, that is, by the go-
vernour and council that have been appointed
by him, and the other can only be done
with the concurrence of the reprefentatlves
of the pe.pple

ENGLISH-
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ENGLISHMAN

Your remark upon- the former of thofe
two mﬁ:ruéhons, (though not upon the latter,
_for a reafon T will hereafter explain) feems to
me to be very juft: and the queftions you

afk in confequence are fair ones, but not very -

eafy to ‘anfwer with the certainty and pre-
cifion which you .may, perhaps, expeé.
However, ‘1 will give you my opinion upon
them (fuch as it is ) with freedom and ﬁnccrlty

In the firft place, then, I agree with you.

in thinking that the eftablithment of fees to
- be taken by the officers of government in a
province is really an a& of legiflation, and
even of taxation. For it is declaring that the
faid officers of government fhall not be ob-
liged to difcharge the duties of their refpecive
offices for the benefit of the people and for
carrying on the adminiftration of govern-
~ment, unlefs the people will, for every act
of duty in their faid offices, ‘pay them fuch
and fuch ftated fums of money. This is,
{urely, a law, or rule of altion, prefcribed,

by

The eftablifh-
ment of the
fees to be ta-
ken by the
officers of go-
vernment in a
province is an
alt both of
legiflation and
taxation.
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- by thofe who pafs it, to both the oﬂicel:s of

gdve;nment,, who are to tgkc the fees, and
the people, who are to pay them: and

.therefore I conceive it cannot be. legally

~ binding upon either party, unlefs it be made

Money might
beraifed upon
theking’s{ub-
jelts by that
means, to be
“difpofed of as
the king
thould dired.

by that body of men in the province who
are legally authorized to make laws for the
'pl'OVinCC;. And it is alfo in {fome meafure a
tax, or, at leaft, has the effect of a tax upon
the people, becaufe it takes money out of
their pockets, whether they will or no, for
the adminiftration of juftice to them, and
the tranfaction of the other publick bufinefs
of the province, without Which the benéfits
of government cannet be enjoyed ; much in .

the fame manner as the late ftamp-a& would

have done, if it had continued in force in
thefe colonies. And it might even be made
ufe of for the very purpofe for which taxes
are ufually impofed, 'if the government
thought proper; I mean, for the purpofe of
raifing a fum of money to be employed 2s
the king fhould pleafe to dire@. For, in
order to this, it would only be neceffary to
make the fees which were appointed to be
taken by the feveral officers of gower_ximent'

' fo



[ 689 1

" fo large that rich men wdu‘ld be g]'adi to pay |

~the king handfome fums of money to be
appointed  to the offices, and then- to fell
the offices for the beft pI‘lCCS that could be
: got for them. ‘

~'This indirec method of ralﬁng money
on the people has, I believe, been fre-
‘.quently practifed in France. At leaft I fo
underftand the honeft Abbé de Saint Pierre in

Money has-
often been
raifed upon
the people in
that manner.
by the kings
of France.

feveral paffages of his Political Annals of the -

reign of Lewis the 14th, and particularly in
the following paflage relating to the expences
of the French government in carrying on
the unjuft war againft Holland during the
year 1674. < Colbert, [the comptroller-
general of the finances of the king of France]
feeing the flames of war increafe more and
more, was obliged to look about for the
beft means of fupporting the kingdom under

the additional expence in which it was in--

volved. So that nothing appeared new but
burfal edits for raifing money. Eight new
maflers of requefls were made, and feveral
new ‘offices for gauging : a tax was laid upon
the officers of juftice; and another upon

VYor. II. Tttt pewter,

An example
of this. prac-
tice in the

year 1674,
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pewter, gold and filver plate, and deeds of

exchange.  There likewife came out new

creations of above three bundred petty officers

in the feveral ports in Paris, and a creation
of new procurators.”  And in the hiftory of
the year 1703, when France was engaged
in the great war concerning the fucceffion to
the Spanith monarchy, the fame author tells
us, that there were more creations of offices, both

great and finall, than during the whole minifs

try of Phélipeaux de Pont-Chartrain ; and that

| every thing was fold to raife money. And

Concerning
the fecond
gueftion men-
tioned in page
686

there are other paflages in the fame author
to the fame effect. I am therefore clearly of
opinion that the creation of civil offices of
government accompanied with a  right in
the officers to demand certain fees for the
execution of the feveral duties of thofe offices,
ought to be confidered as an act both of 'lcgif;'
lation and taxation, and ought therefore to be
done only by thofe perfons in whom the

right of legiflation and taxation is legally
vefted.

This leads me to your fecond queftion,
namely, whether the law of England has
diftinguithed
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diftinguithed a@s of legiflation into two dif-

ferent kinds, or claffes, whereof one kind
may be done by the king alone, or his dele-

gates, the governour and council of a province, -

and the other can only be done with the con~

currence of the reprefentatives of the -

people. Now, in anfwer to this queftion,
I can only fay, that T know of no fuch dif-
tinGtion in any writer on the Engh(h law
or government, more efp‘cxally with 1efpe&:
to fuch laws as' affeG #he property of the king’s
fubjects, as is the cafe with an eftablithment
of a table of fees to be taken by the officers
of government. Laws that have this cffec,
are generally allowed to be out of the king’s
fingle power, and fit objects only of the autho-
rity of the king and parhament %onjointly,
if theyare to be made in Great-Britain, and
of that of the governour and council, and
affembly of the reprefentatives of the people,
conJomtiy, if they are to be made in any of

- the provinces of America. And therefore

The anfwerto
the faid q_uef-
tion.

¥ am furprized, as welt as you, to fee this

bufinefs, of eftablithing a table of fees, com-
mitted, (by the faid 38th inftrucion to the
governour of Geox gia,) to the management

: Tttt 2 ‘ of



An a& has
. been pafled by
the govern-
our, council,
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ginia for the
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of the fees of
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civil govern-
ment 1n that

province.

Preamble of

the faid a&.’ :
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of the governour and council only, without the

concurrence of the affembly ; and think the

faid inftruction ought not to have been v

drawn up. And I am the more confirmed

in this opinion by obferving that in fome of

the other colonies in the fouthern diftri& of

North-America the fees have been fettled by

a&s of the whole legiflatures of thofe colo-

nies. Two fuch acts I remember to have

feen, the one for the province of Virginia, -

the other for that of South-Carolina, The

former is intitled, An aéf for the better regula-

ting and colleCting certain officers fees, andother

purpofes therein mentioned. And the firft pa-
ragraph of it is in thefe words ; Be it enatled

by the Lieutenant-governour, council, and bur-

geffes of this prefent aflembly, and it is bereby
enacled by the authority of the fame, that, from

and after the commencement of this aét, it fball

and may be lawfil to and for the fecretary of

this colony for the time being, and all county-

court clerks, fheriffs, coroners, conflables, and

Surveyors, 1"€fpeﬁz“vely, to” demand, receive, and
take the feveral fees berein after mentioned and

allowed for any bufinefs by them refpectively

done by wirtue of their Jeveral gffices, and no

_ other
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éther fees. ‘wbatfoe'uer.- that is to fay, &c; after
whxch follows the lift of fees allowed to each
officer. Here we fee the confent of zbe bur-
geffes of the affembly of Virginia, (which is
the name given to the reprefentatives chofen
by the people in that colony,) exprefily given,
in order to make it lawful for the fecretary
of the province, and the fheriffs, and coro-
ners, and other civil officers of it, to demand
and take the feveral fees allowed them. by
the a&. And in South-Carolina an-a& was
paffed in the year 1698 for the fame pur-
pofe, by the Earl of Bath, and the other lords
proprictors of that province, (to whom the
powers of government, as well as the pro-
perty of the foil, had been granted by the
crown,) in conjunction with the aflembly of
the province. The title of this act is as follows ;
An A for the afcertaining publick officers
ﬁc"s. And the beginning of the preliminary
part of it, before the lift of the feveral fees
allowed by it, is as follows. For as much as
all exallions, extortions, and corruptions, are,
and ought to be, odious and probibited in all
-we/l governed kingdoms, common-wealths, and
prow;zces, 'w/mz‘/(}ewr be it enacted by bis
' “excellency,

An a& of 0§
{ame kind
was paffed in
the year 168
by the Lords-
Proprietors of
the faid pro-
vince in con-
juné&tion with
the affembly
of the {fame.

An extraf
from the faid
att.
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excellency, Yobn, earl of Bath, Palatine, and
the reft of the true and abfolute lords and pro«
prietors of this province, by and with the advice
and confent of the reft of the members of the
general affembly now met at Charles-Town for
the fouth-weft part of this province ;s and it is
enacted by the authority of the fame ; that no
publick officer, or perfon, whatfoever fhall de-
mand, or require, any fum of money, fee, or
veward, for any matter, bufinefs, or thing,
belonging to bis, or their refpeclive office, or
place, other than fuch and fo much fees as are
herein after, in the refpective tables of fees bere-
unto annexed, [et down, limited, and appointed;
upon the forfeiture of one fhilling for every
penny he, or they, fhall take and receive for-
any bufinefs, thing, or matter, relating to bis,
or their, office, or offices, more than is by this
aét fet down and appointed : the one moiety of
the faid forfeitures to be paid to the commiffio-
ners of the poor for the ufe of the poor, andthe
other motety to the party grieved, who will fue
Jor the fame within the year after the receipt
of fuch money, or thing. Here we fee that
the lords-proprietors of South-Carolina, to
whom the powers of government had been-
delgted
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delegated by the crown, do not take upon
them to eftablith tables of fees for the pro-
vince by their own fingle authority, but do it
with the advice and confent of the reft of the

wmembers of the general affembly of the province.

In the fame manner I conceive the fame
bufinefs ought, in flrictnefs of law, to have
been done with the confent of the aflembly
in the adjoining colony of Georgia.

- And, if the king had had the right of
eftablithing the faid tables of fees by his fingle
authority, and of delegating the power of
doing fo to his governours and councils of

_provinces, fuch delegation could not legally .
have been made by a private inftru@ion under
the ﬁgne‘t and fign-manual, but thould have
been made by an infirument under the great
feal.  Sothat this inftru&ion, concerning the

eftablifhment of fees by the governour and
council only, muft, if firiCtly examined, be

confidered as illegal and void on both thefe -

“gccounts.

~ There 1s, however, a diftin&ion to be made-
upon this fubject between two different forts
' of

gaid for aQs of mere grage and favour,

The fame
thing  ought
to have been
done in the
colony of
Georgia..

If the king
had "had the
fole right of
fetding  the
fees of civil
officers in

Georgia, he
could nothave
legally dele-
gated {uch

right to the

- governour

and council of
the province
by an inftruc-
tion under his
fignet and
fign-manual,

A diftin@ion
between fees
to be paid for
ats of jullice
and fees to be
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to be paid for
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of fees, namely, fees be paid to the officers
of govérnment for aéts done in the adminje
firation of juftice and in the execution of
other neceflary branches of civil government,
and fees be paid to them for ats done by the
mere grace and favour of the crown. It is
only of the former that I would be underftood

to affirm that they cannot be eftablithed by

the fingle authority of the crown, or by the
governour and council of a province by ade-
legation of that authority to them by an in-
ftrument under the great feal. For the latter
kind of fees may, I imagine, be legally efta-
blithed in that manner; becaufe what the
king may either grant or refufe, as he thinks
proper, he may grant iz the manner, or with
the conditions, he thinks proper; one of which
conditions may be the paying the officers of
his government, ‘(by whofe intervention he
makes the grant,) fuch and fuch fees, or
ftated fums of money. Thus, with refped
to the granting of lands in any province of
America, I conceive his majefty has a right,
by his fingle authority, to eftablith the fees,
which the perfons, to whom they fhall be
granted, fhall pay to the governour and other

- officers
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oﬂlcers of the provmce for every grant of fuch

and fuch quantities of land, as well as to fettle

the other conditions upon which he will grant

the lands, (thofe ‘conditions being not con-
trary to the general laws of the kingdom, as,
for example, ‘not tending to create ariy mili-
tary tenures in contravention of the ftatute of
the 12 Car. II. whereby fuch tenures were
abolithed ;) 1 fay, I conceive the king has a
right by his fingle authority, to eftablifh the
fees to be paid upon grants of land, as well as
to fettle the other conditions of thofe grants ;

becaufe he is not abfolutely bound in law to |

-make fuch grants at all.  And the fame may
be faid of the fees to be taken for other a@s (if
there are any fuch,) of the crown which may
bé confidered as matters of mere {pontaneous
‘bounty, and not of ftrict obligation. But the
cafe is different with refpe& to fuch alls as
are to be done in the adminiftration of juftice
of the execution of othe neceflary branches
of civil government, which the king is bound,
by his office of king and his coronation~-oath,
to adminiftér and execute for the benefit of
all his fubjeéts. "Theimpofing upon his fub-
je@s the condition of paying fees for thefe

Vor. II. - Uuuu alls

Reafon why
fees to be' P‘“d
for adls of jui-
tice cannot
legally be
efiablithed in
the fame
manner,
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als of government would be neither more
nor lefs than felling them the benefits of the
adminiftration of juftice and civil government
at the price he thought proper to fix: which
would be directly contrary to a very important
claufe in the famous great charter of England,
which is exprefled in thefe few, but fignifi-
cant words ; Nulli negabimus, nulli vendemus,
nulli differemus juftitiam. ‘This great charter
was granted firft by king John about the year
1216, and has fince been confirmed no lef§
than thirty times by the following kings of
England, and is now confidered. as the bafis °

»»»»»»

of the conftitution of the Englith government,

This diftin&ion, between fees for a&ts of
grace and fees for ats of right, may, perhaps,
in fome degree account for the late king’s hav-
ing given the governour of Georgia the faid
38th infiruction concerning the eﬁabh[hmcnt
of fees in that province. His majefty’s mini-
fters of that time, feeing that the king had 2
right by his fingle authority to fettle the for-
mer fort of fees, may (through a want. of at-
tending to this diftinction,) have haftily. fan-
cied him to hiave a right to fettle all forts of

fees



[ 699 1]
fees in the fame manner : or perhaps (if they
were aware of this diftintion, ) they may have
been glad, under ‘the colour of the king’s
right to eftablith the former fees, to affume
for him a right of eftablithing the latter; it
being not unufual for minifters of ftate to be
eager to lay hold of plaufible opportunities of
increafing the power of the crown, which,
while they continue in that ftation, is, in a

manner, their own power. But this is a

“poor and pernicious fort of policy, and tends

only to excite doubts and jealoufies in the
“minds of the people. In publick affairs, as
“well as in private, the moft dire@ and open
~conduét is the wifeft, inafmuch as it tends
“moft to create efteem and confidence. And
~ therefore I am perfuaded that the moft pru-
~dent way of fettling the fees of the officers of
government in any province, (without ex-
cepting even thofe to be taken for aés of
grace,) would be to do it by an a& of the
whole legillature of the province, or with the
concurrence of ‘the reprefentatives of the
people, as has been done in the provinces of
Virginia and South Carolina by the adts 1 have
already mentioned to you.

Uuuu 2 1 come

The beft way
of {fettling the
fees of the -
officers of go-
vernment in 3
province,
{whether they
be for a&ts of
right or als
of grace,) is
by an a& of
the whole le-
giflature of .
the province,
the gover-
nour. council

and a(femblxg, .
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T come now to confider the other inftru&ion

- you took notice of, which direcs the Gover-

tomartiallaw. poyr to act with the advice and confent of the

council in the eftablifiment of martial law,

-Now, if this inftru&tion were the only in-
ftrument by which this. power of eftablifhing
martial law was delegated to the governour of
a province, I fhould agree with you in think-
ing it an illegal and void inftruction; and for

~ the fame reafons upon which I entertain the

fame opinion of the above-mentioned 38th
inftru@ion, concerning the eftablithment of
fees of office, or, at leaft, for the firft of thofe
reafons to wit, becaufe no power at all, (how-
ever legally it may be vefted in the crown, ) can
be legally delegated to a governour by an in-
ftrument under the king’s fignet and fign-
manual. For, as to the fecond reafon, to
wit, that the power of eftablithing articles
of war, or martial law, is a legiflative Ppower,
and therefore does not belong to the king
alone, and confequently cannot be delegated~.
to his reprefentatives alone in one of the
American provinces, that is, to the go-
vernour and council only, but can only be

delegated



L L 7or 1]
delegated-to, and exercifed by, the whole
l/ﬁ_:giﬂ‘aturc of a province, or the gover-
“nour, council, and affembly of it, conjointly;
I fay, as to this fecond reafon and the con-
‘clufion derived from it though upon the

whole 1 am inclined to think them juft, yet

it is not without fome mixture of doubt. But

this inftru&tion concerning martial law was
not, as I conceive, intended to communicate

any power upon this fubjet to the governour
and council of the province, (as the 38th
‘inftruétion is intended to do with refpect to
the eftablithment of fees,) but, on the con-
trary; as a reftriction of the power of eftab-
lithing martial law in the province that had

been already delegated to the governour alone

by a claufe in the commiflion under the great

{eal.

that purpofe in the commiffion of the gover-
nour of Georgia, becaufe I find fuch claufes
in the commiffions of the governours of the
provinces of Quebeck and New-York. In
the commiflion of governour of Quebeck,
granted to General Murray in November,
1763, the claufe relating to this fubje&t is in

thefe words, And we do bereby give and

grant

For I fuppofe there was a claufe to

This inftrucs
tion 1s not in-
tended to give
the governour
and council
the power of
exercifing
martial law,
but to reftrain
the governour
intheufe ofit;

the faid power
having been
given to the
governour

.alone by a

claufe in his
commiflion
under the
great feal,

Theclaufe for

" that purpofe

in the com- |
miflion of the
governour of

of Quebeck,
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grant unto you, the [aid fames Murray, by
- yourfelf, or by your captains and commanders
by you to be authorized, full power and authy-
rity fo levy, arm, mufler, command, and em-
Ploy all perfons whatfoever refiding within our
Jaid province s—and, as occafion fhall ferve,
them to march, embark, or tranfport, from one
place to another, for the refifting and with-
Slanding of all enemies, pirates, and rebels, both
at land and fea s—and to tranfport fuch forces
0 any of our plantations in America, (if necef-
Sity fhall rvequire,) for the defence of the fame
againft the invafions or attempts of any of our
enemies s—and fuch enemies, pirates, and rebels,
{(if there fhould be occafion,) to purfue and pro=
Secute in, or out of, the limits of our faid pro-
vince s and, (if it fhall fo pleafe God,) them to
wvanquifh, apprebend, and take and, 6éi'ng
taken, according to -law to put to death, or
keep and preferve alive, at your diferetion :—
and to execute martial law in time of invafion,
war, or other times when by low it -may be
executed :—and to do and execute all, and every
other, thing and things, which to our captain-
general and governour in chief doth, or of right
ought to, belong. And in the commiffion of
governout
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governour of New-York granted to Sir Dan~
vers Ofborne, in the year 1754, the claufe
relating to this fubjet is expreffed in thefe
words. And we do bereby give and grant
unto you, the faid Sir Danvers Ofborne, by
yourfelf or by your captains and commanders by
you to be authorized, jfull power and authority

Theclaufe for
the fame pur-
pofe in the

commiffion of
the governous

of New-¥orke

to levy, arm, mufier, command, and employ all

perfons whatfoever refiding within our faid
. province of New-York and other the territories
under your government ; s—and, as occafion Jhall

' Jerve, to march them from one place to another,
or to embark them, for the refifting and withe
Landing of all enemies, pirates, and rebels, both
at fea and land s—and to tranfport fuch forces
t0 any of our plantations in America, if necef-
Sity fhall require, for the defence of the fame
_againf? the invafions.or attempts of any of our
enemies ;—and ﬁtc/o enemies, pirates, and rebels,
(if there fball be occafion) to purfue and profee
cute 1n, or out of, the limits of our faid pro-

- wince and Plantations, or any of them, and,
(#f itfhall fopleafe God,) them to vanguif and

' apprebend, and, being taken, either, according
to law to put to death, or keep and preferve
alive, at your difcretion :—and to execute mar~
tial
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tial law in time of invaf on, or other times
when by law it may be executed :—and to do
and execute all and every other thing and things
which to our captain-general and governour in.

chief doth, or ought of right to belong.

Thefe two claufes do not differ much from
each other ; and they both, you fee, give to
the governour alone, without the council,
as a branch of his authority in the capacity
of captain-general of the province, the power
of executing martial law in times of inva-
fion and at other times when by law it may
be executed. And, doubtlefs, there was a
fimilar claufe in the commiffion of the go-
vernour of Georgia: and, if there was, the
aforefaid goth inftruction muft have been in-.
tended only as a reftriction upon the faid
power of executing martial law given him
by the commiffion, by which he was re~
firained from making ufe of the faid power
until he had firft obtained the confent of the
council of the province to a publick declaras
tion, ¢ that the fituation of the province was
fuch that martial law might lawfully, and
ought, in point of general expedience, to be

executed
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executed in it.” And, in this view of it, the
faid infira@ion was certainly legal and pro-
per; though I think the fame purpofe would
have been effeéted in a better manner if this
reftrition upon the power delegated to the
governour by his commiffion, to eftablith
martial law in the province, had been in-
ferted in that claufe of the commiffion itfelf
by which the faid power was given him.

FRENCHMAN.

- I am intirely of the fame. opinion. And
indeed I fhould think that all the inftructions
'you have mentioned to me, concerning the
appointment and the duties of the council of
the province of Georgia, ought to have been
inferted in the commiffion under the great
feal. For there is nothing in them that is of
a fecret nature ; and in one of them (the 4th,
if I remember right,) the governour is di-
rected to communicate them to the council.
And they make fo material a part of the form
of government under which the people of the
province are to live, that it feems to be but
reafonable that the faid people thould be made

Vou. Il Xxxx acquainted

It would be
right to infert
in the coma
miffions of go-
vernours ., of
provinces un-
der the great
feal all the
matters that
are now Con-
tainéd in theix
inftruétions,
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acquainted with them, as wellas the members
of the council, and alfo that they. thould be
communicated by the king to the governour
in the moft folemn and authentick manner
~pofiible : and, in order to thefe good ends, it
{feems to be neceflary that they thould make
a part of the governour’s public commiffion
under the great feal. '

ENGLISHMAN.

Your remark is very juft, and might be ex-
tended to almoft all the -other inftructions
~ given to governours of provinces under the
fignet and fign-manual. They are fitter to
be made articles of the publick commiffions
under the great feal than the fubject of pri-
~vate inftru@ions; which indeed are inftru-
ments that feem, in their nature, to be {uited
rather to the purpofe of conveying the king's
pleafure to his ambaffadors in foreign courts;
when treaties of peace or alliance are in
hapd, than to that of communicating to the
governours of his provinces the permanent
powers and rules of condu& by which he
means that they fhall govern the people

committed
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commltted to their care. I fpeak of the
greater part of the inftracions : forthere may,

pethaps, be fome few fubjets upon which -

it may be expedient that the royal pleafure
‘fhould be made known to the governours of
provinces by private inftructions rather than
by the publick commiffion. But thefefubjeés
Itake to be exceeding few; and no inftances
of any {uch occur to-me juft at prefent.

- And I have obferved that fome of the
matters which are the fubje¢t of the above-
mentioned inftructions to the governour of
Georgia have been inferted in the commif-
fions to other governours. Thus, for ex-
ample, the power of fufpending the members |
of the council, which makes the fubjet of
the 10oth inflruction above-mentioned, is
Vglvcn to the governour of New-York by a
claufe in the aforefaid commiffion to Sir
Danvers Ofborn.  This, it is true, is a
power which, in my opinion, ought not to

This has

{fometimes

been done
withrefpeét to
{fome of the
inftru&ions -
above-men-
tioned, '

have been given to him af 4ll: but, as it -

was given him, it was better to give it him
in his commiffion under the great feal than
by a private inftruction.. And we may fay the

Xxxx 2 fame
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fame thing of all zbe powers of every kind that
are delegated, or intended to be delegated,
to the governours of provinces by their.

“inftructions, and almoft of every other matter

contained in their faid inftru&ions.

FRENCHMAN.

Well : fo much for the infiruions to
governours of provinces ; concerning which
you have given me fufficient fatisfation.
But now I muft trouble you with one
queftion more concerning this power of
exercifing martial law, of which we have
lately been difcourfing. I now fee that it
is delegated to the governours of provinces
by their commiffions under the great feal of
Great-Britain, (which is the proper and
authentick mode of delegating the legal

- powers of the crown ;) and that the inftruc-

tion relating to it only operated as a re-
firiCtion on the ufe of the faid pewer. But,
as this power feems to me a very important
one, and to be intirely legiflative in its
nature, I fhould be glad to know whether
the crown itfelf poffeffes fuch a power in

- England,
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i England that is, (as I underftand it,) a
_power of eftablifhing articles of war, or

‘martial law, for the government of its armies
.and militia in England, and confequently

whether it can legally delegate, (even by

an inftrument under the great feal,) the like
power to the governours of the American
provinces. An anfwer to thefe queftions
will very much oblige me.

ENGLISHMAN.

‘The power of eftablithing articles of war,
of martial law, for the government of the
armies and militia of England, is not at
this day exercifed by the crown alone, but

by the crown and parliament conjointly, -

How” this
power isexer=
cifed at this:
day in Eng-
land.

or, {to fpeak more corre@ly,) it is exercifed

by the crown alone in confequence of an
‘& of parliament invefting it with the faid
power. It feems reafonable therefore to

conclude that, without an a& of parliament.

for this purpofe, the crown could not, at
this day, legally exercife fuch a power, I
fay at this day ; becaule, 1 believe, in former
times the crown did exercife fuch a power

" without

‘How in for.
mer times,
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‘without any authority from parliament, But
it was only in times of imminent danger
to . the kingdom, when an enemy had
aCually invaded it, or had made great pre-
parations to invade it. Thus, when the
famous Spanifh Armada was about to invade
England in the year 1588, queen Eliza-
beth raifed an army of 20,000 men for
the defence of the kingdom, and alfo ordered
the trained bands, or militia, in the feveral
counties of the kingdom to be drawn out
for the fame important purpofe. And I
fuppofe, (but this I do not recolle& to be
diftinétly related by the hiftorians ;) that on
that occafion the eftablithed fome articles of -
war, or law-martial, for the government of
the faid army and militia. And the like
powers I believe to have been exercifed by
the crown on former occafions of a fimilar
natare. Now, if this fuppofition is true, it
muft be confefled that the crown did, on
thofe occafions, perform acs of legiflation -
l?y its own fingle authority, namely, by
eftablithing articles of war, or laws martial,
for the government of the armies and militia
it fo raifed. But thefe a&s of legiflation .

- feem
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feem to have been confidered as a fort of
‘heceflary appendages to the acts of executive
power that gave rife to them, to wit, the
levying of armies ‘for the defence of the
kingdom, which in times of invafion, or of
imminent danger of an invafion; did certainly,
in former days, make a part of the prerogative
of the crown. This part of the prerogative
of the crown is more diftinGly fet forth,

as well as more fully recognized, in the P

pré-amble of a ftatute made in the 13th year
of the reign of king Charles the 2d,
(which was one year after the Reftoration,)
than in any other book of law : and therefore I
will recite to you the words in which it is
therein exprefled.
“ Forafinuch as within all bis Majeflys
“ ment, command, and difpofition of the militia,
< gll forts and places of firength, is, andy by
the laws of England, ever was, the undoubted
right of bis Majefty, and of bis royal prede-
ceffors, kings and ‘queens of England ; and
that both, or either, of the boufes of parliament
“cannot, nor oug{at to, pretend to the ]me.”

‘This

e¢

[11

(43

({1

They ‘are as follows.
realms and dominions the fole fupreme govern-

and of all jorces by fea and lond, and of

Itisthe allow:
ed prerogative
of the crown
to have the
fole and fu-
Tenme  com-
mand of all
the military
force of the
kingdomboth
by land and
fea.
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This flatate, you fee, clearly acknowledges
the kings of England to have the fole right
of commanding all the military force of the
kingdom both by fea and land. And I
conceive that the power of eftablifhing articles
of war, or martial law, for the government
of thefe forces, when raifed and embodied,
(though. it was a power of a legiflative na-
ture,) was formerly exercifed by the crown
as incidental to the faid right of commanding
the faid forces. And, if it was fo exercifed,
it formed an exception to the general maxim
concerning the Britith government, that the
legiflative power of it does not belong to
the king alone, but to the king and parliament
conjointly. But it was an exception founded
on a f{uppofed neceflity, arifing from the
dangerous and difturbed ftate of the kingdom,
when invaded, or about to be invaded, by
a hoftile army, which might be thought
to render the meeting of the parliament
impracticable. For it was only in thefe cafes
of imminent danger to the kingdom that
it was lawful for the king to levy troops at
all of any kind, either army or militia; and

- confequently it was only in thofe cafes that

the
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the king, could have any occafion to exercife ,
this peculiar bxanch of legiflative authority
by eftablithing articles of war, or laws mar-

 tial, for the govemmcnt of fuch troops.

Nor was the mere being at war with a Themerebe.

ing at war

foreign nation deemed to be 2 fufficient de- with a foreign
gree of danger to the kingdom to authorize fofficient 1o

' authorize the
the king to eftablih martial law for the go- king to.cfa

vernment of any troops. Wlthln the kmgdom, ‘blifh  martial
law for the

,unlefs the kingdom was exther .actually in~ government

‘vaded .or, at lea{’c upon | thc pogrlt of ; bemg :,ﬁt;?g ‘I}‘,’;’P s

inyaded, by a hoftile ~army. - This is.manifeft kingdom.
from a claufe in the famous a@ of patliament -
pafled in the. thu‘d year of the reign- of king Anaccountof

the claufe re-

Charles the ift, and known by the name of I{atipg to this
the Petition of right, which, together with the fubject in the

arliament
-occafion of making lf: I will now Pr oceed to Frp Mmen Pe-

{tate to you. : ‘ tition of Right,
‘ in the 3d year

- -of K. Charles

. King Gharles. the 1ft, foon after his ac- e 1% AD.
ceffion go the thranes of England and Scot-
Jand, .in the year 1625, entered haftily and
,1nJud1c1_,,‘ﬂy into a war W;th Spain, and. fent
in that kmgdqm, ,Thxs ,,expcdl_‘t&lon f:axle,d of
Vor. II. Y.y’y;: © fucceSs,
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fuccefs, and the fleet and troops returned o
England, and were then (as we are told by
Ruthworth, a famous hiftorical collector,
who lived at that time;) feattered bere and
there in the bowells of the kingdoni, and governed
by martial law. The king gave comimiffions to
the lords lieutenants [of counties,] and their
deputies, in cafe of felonies, robberies, murders,
outrages, or mifdemeanours, committed by ma-
riners, [oldiers, or other diforderly perfons join-
ing with them, to proceed, according 1o certain
inflructions, to the trial, judgement, and exe-
cution of fuch offenders, as in time of war,
“And fome were executed by thofe commiffions.
"This was in the year 1626, See Rufhworth’s
~ Colle@tions, Vol. I. page 419.  *

Two years after, in the parliament that
pafled the Petition of right above-mentioned,
- this meafure, of granting commiffions to exe-
cute martial law, was condemned-as illegal,
notwithftanding it was confined to the punifh-
ment of offences committed by mariners,
foldiers, and diforderly perfons joining with
~them, and notwithﬁanding the king’ was
actually engaged in war with the king of
g Spain
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Spain at the tinie of granting ‘thofe commif-
fions : and the reafon given for this condem-
nation of - the faid meafure was this; ¢ that,
as there was no enemy in the kingdom, the
ordinary courfe of juftice was not interrupted,

but the courts of juflice fat as freely toadmi= -

nifter juftice as they had ufed to do before
the war againft ‘Spain' had been declared;
. and confequently it was poffible to try and
punith thofe mariners,- foldiers, and others,
for the faid /felonies, robberies, and murders,
and other offences, according to the known
laws and ftatutes of the realm, without hav«
 ing recourfe toa more fummary and arbitrary
mode of trial.” The claufe in the Petition
of rlght relatmg to this fub}eé’c is as follows.

‘ Aﬂd fwbereczs of late great companies of
Soldiers and mariners bave been di ﬁﬁe;ﬁd 1n£0
divers. counties of the realm, and the inbabi-
fants, againft their wills; bave been compelled
£o receive them into their boufes, and there to
Suffer . them .to Jojourns againft " the laws and
cuftoms of “this realm, and to the great griev-
ance and vexation of the people :

Yyyyz A

The aforefaid
claufe of the
Petition of
Right. -

T
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And whereas alfo by authority of parlia:
ment, in the 25th year of the reign of king
Edward the third, it is declared and enatted,
That no man fhall be fore-judged of life or
~ limb againft the form of ‘the great charter and
the law of the land: and by the faid great
charter and other the laws and flatutes of this
your. realm, no man ought to be adjudged to
death but by the laws eftablifbed in this your
realm, cither by the cuftoms of the fame realm
or by aéls of parliament: And whereas mo
offender of what kind foever is exempted.from

the proceedings to be ufed, and punifbments to
 be inflicted, by the laws and flatutes of this
your realm :

Neverthelefs, of late, divers commiffions un-
der your Majefty’s great fesl bave iffued forth,
by which certain perfons bave been affigned and
appointed commiffioniers, with power and autho-
rity to proceed within the land according to the
Fuflice of martial law againft_fuch foldiers and
mariners, or other diffolute perfons joining with
them, as flould commit any murder, robbery,

Jelony, mutiny, or other outrage or mifdemeancr
- whatfoever ; and by fuch fummary courfe and
order
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brder as is agreeable to wartial lq*ik’), and s
ufed in armies in time of war, to proceed to
the trial and condemnation of fuch offenders,
and them to cazﬂ t0 be executed and put to death
accordzng to the law martial :

By pretext wbe/{eof Sforme of your Majefly's
[ubjects thave been by Jome of the faid commif~
Jioners pit to death, when and where, if by the
Inws and flatutes of the land they bad diferved
death, by the fome laws and flatutes alfo they
night, and by no other ought to bave éem
ddjudged and executed : :

And alfo fundry grievous offenders, by colour
thereof claiiming an exemiption, bave efcaped the
punifbment due to them by the laws and, flatutés
of this your realm, by reafon that divers of
your officers and miiniflers of juflice bave ui=
Juftly. refufed; or forborn, to proceed ngainf
Juch offenders according to the fame laws and
flatutes, upon pretence that the faid offenders
awere punifbable only by martial law, and by
authority of fuch commiffions as are aforefaid;
which commijfiens, and all others of like na-
ture, are wholly and divedtly contrary to the
Jid lavws and /fatutes of this your realm :

They



[ 718 ]
They do thercfore bumély pmy yaur mo/}
Excellent Majefly, : e

" That your Ma_;e/?y will be plmfed to remove
the faid foldiers and mariners, and that your
people may not be “fo burthened in. time to come
and that the forefaid commiffions for proceed-

g by martial law may be revoked and an-

nulleds and that bereafter 70 cammzﬁom o
like nature may iffue Jorth to any perfon or

- perfons whgtfoever, to be exccuted as 4f0rcﬁzzd

left by colour of them any of your Majefly's

© fubjecls be deftroyed or put to death, contrary

to the laws and franchifes of the land.

Thefe are the words of this moft excellent
ftatute ; which is faid to have been penned by

_ the famous Sir Edward Coke, and is, without

Two conclu~
fionsfrom the
faid clawfe,

all comparifon, the moft important and be-
neficial ftatute to publick liberty of all the
laws now in being, and therefore ought to
be moft diligently read and ftudied, and con-
fantly kept in remembrance, by every lover
of the Englith conftitution. And from thefe
words we may derive the two following cofi- -
clufions; to wit, 1ft, That martial law, in
the cafes in which it may be legally exercifed,
relates
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relates bnly'fo mariners, and foldsers, and thofé
perfins’ who join tbemjélfues fo them, and not to
the inhabitants'of the kingdom at large, who
‘are quiet at their homes and have no"con-
“he&ion ‘with the army, as many peoplé are
‘too apt to fuppofe; and 2dly, That com-
" mlﬁlons to execute martial Iaw, (even with
refpect to marmels foldiers, and other diffo-
‘lute perfons who join with them,) are ille-
gal in time of war as well as in time of peace,

~unlefs the war be at home in the heart of
‘the kingdom), and the fuccefs and power of -
the enemy be {o great that the courts of judi-
cature cannot fit to adminifter juftice upon
~the offending foldiers and mariners according
‘to the known laws and ftatutes of the realm.
Nor is it clear that even this cafe is excepted
from the general prohibition of the exercife
‘of martial law contained in this excellent
ftatute, in thefe words, < and that bereafter
no commiffions of like nature may iffue forth to
any perfon, -or perfons, whatfoever, Ilft, by
colour of them, any of your Majefly's Jubjects
e deflroyed or put to death, com‘mr_y to the
- laws and franchifes of the land.” ~ But, as the -
main ground of this prohibition {which is
the
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the pradicability of trying and pumﬂnng fuch

“offénders accordmg to the known laws and
ftatutes of the realm,) does not extend to that

cafe, it may perhaps be reafonable to fuppofe

that . the prohlbmon itfelf was not meant to

extend to it. But in all cafes thort of that

cafe of the general internal confufion of the

kingdom, and a neceflity, thence refulting,
to have recourfe to fuch a remedy, it is clear
that the exercife of martial law is illegal.

Nor does this claufe of the Petition of right
feem to-have made a change of the law in
this particular, under the appearance of. .only
»dec]qrzzrzg it ; (which, I believe, has fome-

. year 1628,) generally underftood to be fo

Serj. Afhley’s
words upon -

this fubject.

-already. For I obferve that in the debates

upon this fubjec, previous to the p.a:ﬁf;pg this
famous Petition of right, -Serjeant Afhley,
the king’s ferjeant, (who was eminently

Jollicitous to preferve the kmgs prerogatives

at their greateft height,) admits that it was fo.

His words are as fol,lows. € fT/Je martml law :

Vkewife (though nat to ée exerczﬁd in times of
peace,
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peace, when recour/é may be bad to the king's

: courts,) yet in time of 1nvafi won, or other time

of hofiility, when an army royal is in the field,

-and offences are committed which require [peedy
refolution, and cannot expect the folemnities of
legal trials, then fuch imprifonment, exgczliz'm,

or other juflice done by the law-martial, is .

‘warrantable, and is jus gentium, wbhich ever
Jerves for a fupply in defect of the common
low, when om’mary proceedings cannot be bad.
Thefe are the words of Mr. Serjeant Afhley
in a famous fpeech which he made at a con-
ference between the two houfes of parliament
concerning the faid Petition of right, in which
he endeavoured, in behalf of the Crown, to
juftify certain imprifonments which had been
made, before the fitting of the faid parlia-
ment, by the fpecial order of the king in his

Serjt. Afhley,
in the fame
{peech,thew’d
a great degree
ot zeal for the

prerogatives
of the Crown,

privy council, without afligning the caufes of -

the faid imprifonments in the warrants by
which the parties had been committed.
In the courfe of his argument on “this
fubje® he advanced a moft dangerous
doirine, to wit, that there exifted in the
kingdom a fpecies of law, which he \,cralled
the Law of State, or State-neceffity, that did
not proceed by the law of the land, but ac-

Vou. II.  Zzzz cording

He advanced
on that occa-
fion a very
dangerous |

_dogtrine :
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cording to natural equity ;---a do&rine that
appeared {o very mifchievous and unconfti-
tutional to the Houfe of Lords, that, (though
he advanced it only in the capacity of acoun-
{el, or advocate, arguing for his client, the
Crown,) they ordered him into cuftody for
advancing it. His advancing this dangerous
doCtrine in fupport of the power of the Crown

- fhews that he was not difpofed to curtail its

Cong¢lufion
from hiswords
above-men-
tioned,

The govern-
ment of the
army in Eng-
land is carried
on at this day
byannual alts
ot parliament
called Mutings
alls, ’

prerogatives: and therefore we may well
fuppofe that the right of the Crown to exer-
cife martial law was not more extenfive than
he allowed it to be in the words I have al-
ready quoted from him. We may therefore,
I think, fafely conclude that, if the exercife
of martial law by the king’s fingle authority
is ever legal (which may, perhaps, be doubted
fince the above-mentioned ftrong and general
probibition of it by the petition of right,) it
is only in that cafe of extreme neceflity de-
fcribed by Serjeant Athley, when recourfe can-
not be bad to the king’s courts. But in England
the exercife of this prerogative of the Crown
18, at this day, rendered totally unneceflary
with refpect to the army, By the annual re-
newal of the mutiny-a&, which impowers

the
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the king to eftablith articles of war for the
good government of the army during the
time of its continuance, and thereby takes
7away all pretence, or occafion, for eftablith-
ing them, that is, for eftablithing martial
law, by virtue of his own fingle authority.

The illevgalvity of eftablithing martial law

. for the government of the army in time of

“peace, any otherwife than by a& of parlia-

ment, is recognized and recited in the pre-

amble to the annual mutiny-acts ; which runs.
“in thefe words: |

““ Whereas the réiﬁng, or keeping, a fland-
ing army within this kingdom in time of peace,
unlefs it be with -confent of parliament, is
again/f]zzw : o

And whereas it is judged neceffary by bis
Majefty and this prefent parliament that a
body of forces fhould be continued for the
Jafety of this kingdom, the defence of the
poffeffions of the Crown of Great-Britain,
and the prefervation of the balance of power
in Europe; and that the whole number of
Juch forces fhould confift of twenty-one thou-
jand, nine bundred, and thirty, effective men,

invalids included :
77z 2 And

The preamble
ofthefeannual

Mutiny-adls.
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And whereas no man can be forejudged of

life or limb, or fubjected, in time of peace,
to any kind of punifbment within the realm,
by martial law, or in any other manner than
by the judgement of bis peers, and according
to the known and effablifbed laws of this
realm; yet, neverthelefs, it being reguifite
Jor the retaining all the before-mentioned
forces in their duty, that an exacl difcipline
be obferved, and that foldiers who fball mu-
tiny, or Jir up fedition, or fball defert bis
- Majefly’s fervice, within this realm, or the
kingdom of Ireland, Ferfey, Guernfey, Al-
derney, and Sark, or the iflands thereunto
belonging, be brought to a more exemplary
and fpeedy  punifbment than the ufual forms

of the law will allow. Be zz‘ z‘be;cgfore en-
alted, &e.” '

It is only by virtue of thefe mutiny-adts
(which are never paffed for more than one
year with refpe& to troops employed in
Great-Britain, and only for two years with
refpe to thofe employed in America,) that
courts martial are held for the punithment
of foldiers and officers who are guilty of

mutiny
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mutiny and défertion, and other military

offences ; o that the only martial law now
exercifed, or 'ev'é'r mentioned, in England,
for the govemment of the regular forces, 1s
founded on the authority of parliament. |

And, ﬁn’c_‘e the militia of England has
been put upon a better footing than it ufed
to be, and is become an important part of
the national defence, (which is only within
about twenty . years paft) the regulation of
that alfo has been carried on intirely by alts
of parliament; of which feveral have been
made for that purpofe, as experience has,
from tinte to time, fhewn the defe@s of for-
mer provifions, and the neceflity of making
new ones. And, when the faid militia are
~embodied for the defence of the \kizngdom,

it is only by virtue of thefe acts of parlia-

ment that they become fubje&t to the fame
articles of war which have been eftablithed
by the crown (in purfuance of the power be-
fore-mentioned, granted to it for. that pur-
pofe by the aforefaid alts of parliament call-
. ed The Mutiny-Aéls) for the government of
the regular army, So that all the martial

: law

The militiain
England is
alfo governed
by virtue of
certain adts of .
parliarhent,
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law now exercifed in England, with refpe&
both to the militia and the army, is founded
on the authority of parliament. And from
the long continuance of this pratice, of pro-

" ceeding in this matter by the authority of
parliament, I am inclined to think it would

~ hardly now be thoughtlegal in the crown to
exercife martial law in England, without that
authority, upon any occafion whatfoever.
But, if it would be legal in any cafe, you
fee, by the claufe above-recited from the fa-
mous Petition of Right, that it could only
be fo in that cafe of extreme neceflity, men-
tioned by Serjeant Athley, arifing from an
invafion and difturbance in the heart of the
kingdom, which fhould make it impoflible
to have recourfe to the ordinary courts of
juftice for the punifhment of crimes com-
mitted by officers or foldiers,

This is the beft account I am able to give
you of the right of the crown, indepen-
dently of the parliament, to eftablith martial
law in England.

'FRENCH-
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FRENCHMAN. "~

‘T am glad to hear that this very important
power can fo feldom be exercifed by thé
crown alone without the parliament; and
{till more fo, that the idea of -exercifing it in

that manner is almoft extinc in England.

For, if the crown could exercife this power,

1 will not fay, in time of abfolute peace,
but even in time of war, when the events
of war do not difturb the internal govern-
ment of the kingdom, I thould apprehend
it might foon be employed to deftroy all the
liberties of the nation. And I am likewife
glad to find, that this power of exercifing
martial law, in thofe cafes in which it may,
or, rather, might formerly, be legally exer-
cifed in England, related only to the army,

or militia, that was collected together for the -

defence of the kingdom, and not to the reft
of the people, who continued in peace in
their refpective habltatlons For, if this law
related to all the fubje@s of the kingdom,
and could be lawfu]ly exercifed whenever
the king was at war with any other ftate, it

- would

Remarks on
the utility of
the foregoing
reflriétions on
the exercife of
martial law in
England.

Dangerous

confequences
that might fol -
low from the
exertife of

martial law,
even in time
of war, if it

-extended over all the king's fubje@is as well as the army and milita,
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‘would be in the power of the king at any

time to thut up all his eourts of law, and

eftablith a military and arbitrary government

over his fubje@s, under the name of martial

law, whenever he thought fit, by entering

into a war with fome foreign ftate, or other; |
becaufe the power of making war is an ac-

knowledged part of his prerogative. And, if
this were the cafe, it would not be furprizing

if Great-Britain fhould be kept, on this ac-

count, in a perpetual flate of war.

Neverthelefs this erroneous idea of the ex~
tent of martial law feems to be entertained
by many people in this province, and, a-
mongft the reft, by our governour, general
Carleton ; who has lately, by an inftrument
not pafled under the publick feal of the
province, but only under his own private -

 feal of arms, and not ftated to be pafled

with the advice and confent of the council
of the province, éftablithed martial law a-
mong us in this extent, in thefe words:
To the end (he fays) that fo treafonable an
invafion [from the rebels in the neighbour-
ing revolted colonies] may be foon defeated;
that all fuch traitors, with their fuid abettors,

o may



may be fpéed"z'{y brought fo juftice; and the pub«
lick peace and tranquillity of this province
again veflored, which the ordinary courfe Qf
the civil law is at prefent unable to effet s---
I HAVE THOUGHT FIT to iffue this pro-
clamation, - bereby declaring, that,” until the
_zz’fonfazf[f good purpofe can be attained, T j/m//, L
in virtue of the powers and authority fo me
given by bis Majefty, execute martial law,
and’ caufe the fame to be executed throughout
this province : and to-that end I fhall order
the militia within the Jame to be forthwith
raifed.” Here, you fee, our governour fays
be fhall execute martial law throughout the
province, that is, (as we all underftand it in
this province,) he will fufpend the whole
civil government of the province, and putit
intirely under military, or arbitrary, govern-
ment, until the publick peace ‘and tranquil-
lity is reftored. And he confiders the militia
as the proper inftruments to be employed in
executing martial law, inftead of confidering
-martial law as a proper inftrument for go-
verning the militia, as I now fee that he
onght to have done: for he declares, Thar,
f0 the end that he may execute martial law
Vor. II. Aaaaa through-
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throughout the province, be fhall order the mi-

litia to be raifed. Thefe are fad miftakes,

that make our condition ftill more unfortunate
than it would be by the fair execution of the.
late Quebeck-ad, difagreeable as it is to moft
of us. But I hope they will one day be fet
right. SR

ENGLISHMAN., -
T hope fo too: and, if they are not; 1am
perfuaded the difcontents, whith you tell me
now abound fo much in the province, will

not eafily be removed. But now, if you pleafe,

we will leave the melancholy confideration of
our own, poor, devoted, province, and inquire
into the right of eftablithing martial law in
the Englith provinces on this continent and
in the Weft-Indies, where notions of Englith
law and Englith liberty have been h1thert0 ’
pelmltted to prevail, .
In thefe provinces, (as no ftanding forces
have, till of late, been kept up in . them,
and no ads of the Britith parliament have
been made to regulate their militias,) the
bufines of maytial law is not fo much a
maftes
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matter of mere {peculation as it is in England;
but it has fometimes been neceffary to have
recourfe to it for the government of the mi-
litia, or othér forces, which, in times of in-

‘vafion or imminent danger, have been raifed

for their defence. And with this view it has
been -ufual for the Crown to delegate its
power of eftablithing martial law to the go-
vernours of the {everal - provinces, - either,
once for all, by a claufe in the charters of
fome of the provinces, or to each individual

new governour by a claufe in his commiffion
~under the great fecl, in the other provinces,

which have no charters. The claufes of

this kind in the commiffions of the governours

of the provinces of Quebeck and New-York
I have already recited to you. And it appears

. from them that this power of exercifing mar-

tial law was confidered asiarneceﬁ”ary appen-

' _ﬁa_ge to the power of raifing, and training,

and commanding the militia, which belonged
to the governour as captain-general of the
province : which fhews that it has nothing
to do with the people of the province at large,

Ofthe powers
relating there-
to delegated
to the gover-
noyrs of pro-
vinces intheir
commiffions
of captain ge-
neral and go-
verpour 1in
chief,

but relates only to that part of them who.are -

| called out and embodied as a militia, ot tem-

Aaaaa 2 porary
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Ofthe powers
relating there-
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contained in
the charters
- of {feveral co-
lonies.

Two claufes-

concerning

martial law
in the charter
of Maryland.

, Tl;e fift
claufe,
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porary-army, for the fafety of the province,
And I prefume the claufes relating to thig
{ubject in the commiffions of the governours
of other provinces are to the fame eﬁ"e&
with thefe,

And in the charters they are pretty much
the fame, though -not exadtly in the fame
words, T hofe in the charters of Maryland,
Connedicut, Rhode-Ifland, Penfylvania, and
Maffachufets Bay (which, I believe, are all '
the charters in North-America now in
force, are as follows.

In the charter of Maryland (which was
granted to Lord Baltimore and his heirs, by
king Charles the tft in the year 1632,) the
claufes relating 'to the power of levying forces
and exercifing martial law are in thefé words.
“ And, becaufe in fo remote a country, and
“ fituate near [§ many barbarous nations, the
“ incurfions as well of the favages: themfelves,

 “ as of other enemies, pirates, and robbers,

“ may probably be feared, therefore we bave
“ given, and jfor us, our beirs and fucceffors,
¢ do give, power, by thefe prefents, unto the faid

- S mow
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now Lord Baltimore, bis beirs and affigns,
by themfelves or their captains, or other their
officers, to levy, mufler, and train all forts
of men, of what condition feever, or where-

““ foever born, in the faid province of Mary~

(<
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land Jor the time being, and to make war,
and purfue the enemies and robbers aforefaid,
as well by fea as by land, yea, even without

‘the limits of the fuid province, and (by

God's affiffance) to vanquifh and take them;
and being taken, to put them_to death by

the low qf war, or. 10 fafue z‘/sem, at their

pleafure ; and to do all and every other thing
which unto the cbarge and gffice of a captain-
general of an army" belongeth, or kath ac-
,cz‘l/l’omea’ to belong, as fully and freely as
any captain-general of an army bath ever
bad the [ame.

«“ Alfo, our will and pleajure is, and, by
this our charter, we do give unto the [aid
now Lord Baltimore, bis beirs and affigns,
Jull power, liberty and authority, in cafe of
rebellion, tumult or fedition, if any fhould,
bappen (which God forbid) either upon the
lmm’ within the province aforefaid, or upon

“ z‘be

The
claufe,

{econd
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" the main fea, in making' a woyage thither,
or returning from thence, by themfelves, or

< their captains, deputies, or other officers, fo

be authorized under their feals for that pur-

< pofe, (to whom we alfo for us, our heirs

ond fucceffors, do give and grant by thefe

prefents, full power and authority) to exer-

cife martial law againft mutinous and fedi-

‘tious perfons of thofe parts, fuch as fball re-

fzﬁ to fubmit themfelves to bis or their go-

vernment, or fhall refufe to ferve in the

wars, or fhall fly to the enemy, or jforfake

their enfigns, or be loiterers or fhragglers, or

otherways however offending againft the law,
cuflom, and difcipline military, as ) freely

and in as ample manner and form as any

captain-general of an army, by virtue of
bis office, might, or bath accuftomed to u fe

the fame.” ’

The firlt of thefe claufes relates to the

power which the king hereby authorizes Lord
Baltimore, and his reprefentatives, to exert
againft foreign enemies, or invaders, and
robbers ; and the fecond to the power to be
exercifed over the inhabitants of Maryland

itfelf
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1tfelf In cafes of rebellion, tumult; - and fedi=
_tion, and more efpecially againft fuch of
them ‘as, being under military command,
thall commit military offences, fuch as flying
to the enemy, forfaking their enfigns, and the
like offences again/? zbe law, czﬁom, and dif-
' cipline military. This. latter power is. much
the ame in fubftance with the power of exer~
cifing martial law delegated to the governours
of the provinces of New-York and Quebeck
in the clanfes I have already mentioned to
you. But it is expxeﬂ'ed in more words, and
perhaps may have been meant to convey a
moreextenfive degree of power than is convey-
ed by the words of thofe commiffions, which

are only,; ¢ o execute martial low in time of

invafion, or other times when by law it may be
executed,” and * To execute martial law in time

of invvafion, war, or other times when bylaw it

may be executed.” But, if they were meant to
convey to Lord Baltimore and his reprefen-
tatives fuch more extenfive powers, they were
not long permitted to produce that effect.
For in the year 1650, (which was only
, eighteen years after the granting of the char-
t61,) there was an act pafled by the Affembly
of

An a& of

aflembly was

" pafled in Ma-

ryland in the
year 1650 for
regulating the
exercife of

martial dw,
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6f Maryland, which afcettained, and reftrained
‘within reafonable bounds; the power of the

; proprletaxy, both with refpect to levymg troops

The words of"

the faid a&.

and makmg war, and with refpe& to the exer-
cife of martial law. This a& is -as follows.
It is intitled, ¢ An alt concermng the levying
qf War within this Province,” and is expreﬁ"ed
in thefe words. .- :

This affembly bumbly prays that it may be
enacted, And be it enacted by-the lord pro-
prietary, with the advice and gffent of the
upper and lower boufe of this prefent affembly,
That, if the lord proprietary, or bis beirs, .or
any deputy or deputies; licutenant, or other
chief governour or governours of this province
Shall, at | any time bereafter, wmake any war
out of the limits, or precinitsy of thisprovince.
without the confent and approbation of the
general affembly of this province firft bad and
declared, the freemen of this province fhall
be no way obliged, or compelled, againfi their
confents, to aid,. or affift, with their perfons
or eflate, in the profecution or maintenance

of fuch war; .but are, and fball be, dif-

~ charged 0] all attendance, or ﬁzpply, concerne

ing,
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ing, or in welation to, fuch war: any law,
ufage; ar- cuflom,-to the contrary bereof in -
any wife notwithflanding. ‘

" IL And do further bumbly pray that itbe
i oy . DI : . That martial
enalled; And be it enalled by the authority law fhall be
aforeﬁzzd , jl;/m{"no“ mfnjz‘z'czl ‘lc'z"w /r’qal/ at any f;‘eé;f;soa“;g
iime bereafter be exercifed within this pro- garifons.
vince but only in time of camp, or garrifom,

and that within fuch camp or garrifon. ’
ML And be it further enacted by ghe Ofthemamner

‘;iufbor[tyi‘izﬁ%efazﬂ, That all charges arifing ler:(p‘:fcl:? lo?
e S . P defending the

Jrom time to time, by defence of the province province mill

eagainfb any invafion of any énemy, or enemies, ¢ defrayeds

or againft any domeflick infurrettions, or re-

bellions, againft the publick peace of this pro-

wince, or the government effablifbed berein,

«and under the lord proprietary, and bis beirs,

-Jords and proprietaries of this province, fball

\be defrayed by this province by an equal

affeffment upon the perfons and eftates of the

-inbhabitants thereof 5 any thing in this aét, or

‘in_any other aét, to the contrary in any wife

notwithffanding.  This a& was afterwards

confirmed among the perpetual laws of the

province of Maryland, in the year 1676.

'Vor.Il. . Bbbbb By
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. By the fecond claufe of this a& of affembly,
you fee, the exercife of martial law is con-

fined to thofe places, for which alone it is

proper, to wit, camps and garrifns; and
any power of extending it to other perfons.
in the province, which might be pretended
to be grounded on the general words of the
above-mentioned claufe of the royal charter,
is effetually taken away and abolithed.

" In the charter of the province, or colony,
of Conne&icut, which was granted by king
Charles the 2d in the year 1662, the claufe -
relating to raifing troops, and making war,
and exercifing martial law, and to the dele-
gation of the whole power belongifg to a
captain-general of an army, is in thefe words.
And we do further, for us, our beirs and
Jucceffors, give and grant unto the faid go-

‘wernour and company, and their fucceffors,

by thefe prefents, That it fball and may be
lawful to and for the chief commanders, go-
vernours and officers of the faid company for
the time being, who fhall be refident in the

parts of New-England hereafter mentioned,

and otbers inbabiting there, by their leave,
admittance,
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admztta;zce, appazm‘ment or direction, from
time to time, and at all times bereafter, for
their fpecial defence and fafety, to affembie,
marfbal, array, and put in warkke poflure,
the inbabitants of the faid colony ;—and to
commiffionate, impower and authorize fuch
~ perfon, or perfons, as they fball think fit, to
lead and conduét the faid inbabitants ;—and
to encounter, expulle, repel, and refift by .
force of arms, as well by fea as by land;
and alfo to kill, flay and deftroy, by all fitting
ways, enterprizes and means whatfoever 5 all
and every fuch perfon or perfons as fhall, at
any time bereafter, attempt, or enterprize,
the defiruction, invafion, detriment, or an-
noyance, of the faid inbabitants and planta-
tion s—and toufe and exercife the law martial
in_fuch-cafes only as occafion fhall require ;—
and to take or furprize, by all ways and
means whatfoever, all and every fuch perfin
or perfons, with their fbips, armour, am-
munition, and other goods, as fhall, in
Juch boftile manner, invade or attempt the
defeating of the faid plantation, or the burt
of the faid company and inkabitants;—and,
apon fuff caufes, to invade and defiroy the
natives or other ememies of the faid colony.
Bbbbb 2 And
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- And in the charter of the colony of Rhode.

" lfland, which was alfo granted by K, Charles

the 2d in the fame year 1662, the claufe for
this purpofe is as follows. * And we ds fur-
ther, jfor us, our beirs and fucceffors, give
and grant unto the faird governour and com-
pany, and their fucceffors, by thefe prefents,
that it fball and may be lawful to and for the
ﬁzz'a’ governour, or, in bis abfence, the deputy-
governour, and major part of the faid afffi-
ants for the time being, at any time, when
the faid general affembly is not fiiting, to no-
minate, appoint and conflitute fuch and -fo
many commanders, governours, and military
officers, as to them fball feem requifite, for
the leading, condulting, and training up ibe
inbabitants 0j the faid plantations in martial
affairs, and_for the defence and fafeguard of

the faid plantations ; and that it fball and

may be lawful to and for all and every fuch
commander, governour, and military officer,
(that fkall be [o as aforefaid, or by the go-
vernour, or, in bis abfence, the depm‘y-go-
vernour, and fix of the affiftants, and major.
part of the freemen of the faid company, pre-
Jent at any general affemblies, nominated, ap-

| pointed
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pointed and conflituted,). according to. the
tenor of bis and . their refpective commiffions
and dirveétions, to- affemble, exercife in arms,.
marfbal, drray, and put in warlike pofiure,
the inbabitasits of the faid . colony, for their:
efpecial defence and Jafets s---and to lead and
conduét the faid inbabitants ;---and to encoun-~
ter, repulfe, and refiff by force of .arms, as
well by fea as by land, and alfo to kill, flay
and deftroy, by all fitting iways, . enterprizes
and means whatfoever,.. all and every fuch
perfon or perfons, as fball, at any time bere=
after, attempt, or enterprize, the deftruétion,
invafion, detriment, or annoyahce, of the faid
inbabitants or plantations ;---and. to wfe and
exercife the law martial, in fuch cafes only as
occafion fball neceffarily require s—-—and o
“take and furprize, by all ways and means
whatfoever, all and every fuch perfon and
pgifam; ayith their fbip or fhips, armour,
ammunition, or other goods, .as fball in
hoftile manner invade, or attempt the de-
defeating of; the Jaid plantation, or the burt
of the faid company and inhabitants ;---and,
upon juft caufes, to invade and defiroy the
natives, Indians, or other enetiries of the faid.

colony.
4 In
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In both thefe claufes the law martial is
fpoken of as a law to be exercifed by the com-
manders of the militia of the faid provinces,
or the bodies of men aflembled in militaryarray
for the defence of the faid provinces, for the
good government of thofe bodies while under
fuch military command, and feems to have
no relation to the other inhabitants of the faid
provinces who are permitted to continue at
their own refpetive habitations. Andin the
firft of thefe claufes the power of authorizing
the faid-commanders to lead and condu& the
faid bodies of armed inhabitants, and to exer-
cife martial law for the government of them,
is given fo the chief commanders, governours,.
and officers of the faid company for the time
being, thatis, as I {uppofe, (for it is nota very
clear expreflion,) to the guvernour of the eo~
lony, the deputy-governour, and the twelve
affiftants, who are mentioned in the former.
part of the charter, and are diretted to be
chofen by the affembly every year. Thefe

- affiftants to the governour in the colony of

Connetticut anfwer pretty much to the coun-
cils of the provinces that are governed by the
king’s commiffions : only, inftead of being

app&intt}d
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‘appointed by the Crown, they, tégetﬁer with =
‘the - governour himfelf and the deputy-go-
vernour, -are in that colony chofen, annually
by the affembly of the people. 'The power,
‘therefore, of affembling the militia in the
‘colony of Conneéicut, .dand of appointing
officers to command it and to exercife martial
law over it, is granted by the charter of that
. colony to that body of men which anfwers
to the governour and council in a royal go-
“vernment. In the fecond of the foregoing
~claufes, which is taken from the charter of
‘Rhode-Ifland, the power of authorizing the
faid "commanders to lead and condu¢t the .
faid bodies of armed inhabitants, and to exer~
“cife martial law for the goV‘ernment of them,
is given to the governour, council, and affem~
bly, when the affembly is fitting, and, when
the affembly is not fitting, to. the governour
.and. the major part of the ten affiftants of the
.govémour, -\whoﬁaré mentionedin the former
-part of the charter, and are, together with
the.governour himfelf and ' the "deputy-go-
.vernour, directed to be chofen every year by
- the affembly ; which governour and afliftants
'_m'd'r_‘lfwe‘r to the governour and council in a

-toyal government, |
. In
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In the charter of Penfylvania there is .np
mention of. the: power of exercifing martial
Jaw. Yet perhaps it may be confidered. as
v'grya‘nted to:William Penn, and his reprefen-
tatives, by ‘implication, as an appendage, or
.n;ceﬁary attendant, o,f,thq;:power“of 1évying
forces, ‘and’ making war againft the enemies
of Penfylvania, and exercifing. all the autho-
rity that belongs to the office of a captain-
generaLof an' army ; which, poweris granted
him.in. the words following. « And, .becaufe
in foremote a country, and fituaté near, fo many
barbarous nations, the incurfions as well of the
Javages themfelves as of other enemies, pirates,
+and robbers, may probably be feared: There-
fore, WE HAVE GIVEN, AND, for Us,
our beirs and fucceffors, DO GIVE, power, by
ghefe prefents, unto the [aid William Peun, bis
heirs and affigns, by themfekves or their captasns,
or ather. their officers, to levy, mufler,.and train,
czll Jorts of men, of what condition. foever, or
whereforver born, in the fuid province of Pen-
Jlvania for the time being s--andto make war,
and pmj[ué the encmies and robbers aforefaid, 45
well by fea as by land, yea even without the
dimits of the faid province 5 and, by God's affif-

ance,
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“ance, to vanquifb and take them ; and, being
taken, to put them to death by the law of war,
or to fave them, at their pleafure s---and to do
all and every other thing which unto the charge
and office of a captain-general of an army be-

lmgeg‘b or bath accuffomed to é_e/o;zg; as fully -

and. free,/j as any captain-general of an army
bath ever bad the Sfame” .

" In the charter granted by king William

and queen Mary in the year 1692 to the pro-

vince of the Maffachufets Bay, (which is
fuppofed to have been drawn up by the fa-

mous Lord Somers, and is confidered as the:

moft judicious and beft-planned of "all the
American - charters,) the claufe concerning
the power of aflembling the militia,of the
province and exercifing martial Jaw is ex-
‘p'rechjd in the words following, And we do,
by thefe prefents, for us, our beirs and fucce/~
Jors, grant, eftablifb, and ordain, That the go-
vernour of our faid province or territory, jor
the time being, fball bave full power, by bim-
Jelfy or by any chief commander, or other officer
or officers, to be appointed by bim, from time to
time, to train, inflruct, exercife, and govern
Vo, II. - Cccce the

%

Oof ’the charter
of the Mafilz-
chufets Bay,

The claufe of
the faid char-
ter which re-
lates to the

_power of raif-

ing the militia
andexercifing
martial law,
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the militia there s---and for the [pecial defonce

and [afety of our faid province or territory, to

affemble in martial array, and put in warliks

pofture, the inbabitants of our faid province or

territory s—and to lead and conduct them, and

with them to encounter, expulle, repel, refift, and

purfue by force of arms, as well by fea as by

land, within or without the Limits of our faid

province or territory ;s and alfo, to kill, flay, de-

Stroy, and conquer, by all fitting ways, enter-

prizes, and means whatfoever 5 all and every

Jouch perfon and perfons as fball, at any time
bereafter, attempt or enterprize the deftruction,

) invafion, defriment, or annoyance of our [aid
OF be exr. srovince or territory s—--and to ufe and exercife
law. the law. martial in time of aclual war, invafion,
' or rebellion, as occafion fball neceffarily re-
quire ;--V-‘zma’ alfo, from time to time, to ereck

Jorts andto fortify any place or places withir.

our faid province or territory, and the fame to

Jurnifb with all necefary ammunition, provifion,
and fores of war, for offence or defence ; and.

2o commit, from time to time, the cuftody and
government of the: fame, to fuch perfon or per-

Jons as to bim fhall feem meet 3---and the faid:

Jorts and fortifications to demolifh at bis plea-

Jure i
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Soire s—and 16 take and furprize, by all ways
and ‘means whatfoever, all and every fuch pera
SJom or perfons, with their [bips, arms, ammu-
mtion, and other goods, as fhall in a hoffile
manner invade, or attempt the invading, con-
quering, or annoying of our faid provimce or
territory.  Provided akoays, and we do, by
thefe prefents, for us, our beirs and fucceffors,
grant; eftablifi, and ordain, That the faid go-
vernour fhall not, at any time bereafler, by
virtue of any power bereby granted, or beredfter
to be granted to bim, tranfport any of the inba-
bitants of our faid province or territory, or
vblige them to march, out of the Limits of the
Jame, without their free and voluntary confent,

or the confent of the great.and general court or

affembly of our faid province or territory ; nor

grant commuiiffions for exercifing the law martial

upon any the inbabitants of our [aid province.
or territory, without the advice and confent of
the council, or affiftants of the fame.

In “this claufe of the charter of the Maffa-
chufets Bay, (which feems to have been drawn
with more care and attention than the corre-
fponding claufes of the other charters before-

’ Ccecc mentioned, )

’

A remark on
the aforcfaid
claufe of the

charter of the

Maflachufets
Bay. |
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mentioned,) the governour is authorized to
ufe and exercife martial law only in time of
actual war, invafion, or rebellion, and even

then not without the advice and confent of
the council of the province.

I am therefore inclined to think that the
law upon this fubjeét in the Britith colonies
in America is as follows. The king has de-
legated to the feveral governours of thofe
provinces, either by his charters or his com-
miflions, the power (which is inherent in the
Crown according’to the ftatute of the 13th of
king Charles the 2d above-mentioned,) of
affembling the inhabitants of them in warlike
array, and training, marching, and command-
ing them for the defence of the province in
time of aCtual war, invafion, or rebellion,
and alfo, as a neceffary attendant of the faid
power, the power of exercifing martial law
for the government of the inhabitants, or mi-
litia, fo embodied. And, to prevent the
abufe of this latter power under falfe preten-

ces of imminent danger of invafion to the

province, creating a neceflity of calling out
the militia, and eftablithing martial law for
the
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the government of them,. the king has re-
firained the governours of the provinces of
Conne&icut, Rhode-Ifland, and Maflachu-
fets Bay, in the above-mentioned claufes in
their charters, from exercifing martial law in
the faid provinces without the advice and
confent of the affiftants, or councils, of the
fame: and he has reftrained his governours
of Georgia in like manner by the goth in-
ftruction above-mentioned  under his fignet
and fign-manual. And I prefume, but can-
not venture to aflert, that he has reftrained
the governours of the other royal govern-
ments in America by like inftrutions from
exercifing martial law in their refpective pro-
-vinces without the confent of their refpective
councils.

It follows therefore that, in thofe provinces
of America in which no provifion has becn
made “concerning it by acts of their own
affemblies, the law martial may be legally
exercifed by the feveral governours, with the
“confent of the councils of the faid provinces,
‘in confequence of the power delegated to
them by the Crown for that purpofe by their

commiffions
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commiffions or the charters of their refpe@ivs.
provinces. But it can only be fo exercifed in
thofe cafes in which it is in its own nature
legal; or in which the king himfelf may> le=
gally, (or might legally after the paffing of
the Petition of Right in the 3d year of king
Charles the 11t,) exercife it in England, or
might, if he were prefent in perfon in any
province of America, exercife it in fuch pro-
vince, that is, (as appears by the Petition of

“Right,) in the cafe of an aGtual invafion, ot

rebellion, in the province, when (according
to Serjeant Afhley’s expreflion) recourfe can~
not be had to the king’s courts of juftice.

FRENCHMAN.

This reftriCtion of the exercife of martial
law in thefe provinces by. the authority of
only the governour and council, without the
affembly, to ‘times of aéfual invafion or re-
bellion, wheh recourfe cannot be had to the
king’s courts of juftice, feems to be effentidl

~ to the prefervation of publick libérty ; fince.
- without it the governour and council of 2

province, in aroyal government, where they
were appointed by the Crown, might, undér
' a pretended
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a pretended fear of an invafion-or rebellion,
raife an army in time of peace, and bring it
under compleat fubjection to their will by the
exercife of martial law, and afterwards make

afe of it to enflave all the other inhabitants of
the province to their own arbitrary -govern-

ment, or that of the crown, of which they
are the reprefentatives. = Neverthelefs I'con-

ceive that there may be fome circumftances, -

befides thofe of an aétyal invafion, or rebel-
lion, in. a province, in which it would be
highly beneficial to it that the governour
thould affemble a part of the inhabitants, and
~train them to the ufe of arms, for fome fhort
fpace of time, (as, for inftance, 2 month or

two,) fo as to render them fit for acual fer-'

\
vice againft an enemy. Such, for inflance,
would be an apparent danger of an invafion

from a foreign enemy, that was likely to take

place very foon. In fuch a cafe the moft

zealous lover of liberty muft acknowledge

that the people of the province ought in pru-
dence to prepare for their defence, and for

“that purpofe to raife amongft themfelves, and
train to the ufe of arms, a temporary body of
forces. And, perhaps, 'upon fuch an occafion

' 1§

Yet in fome
cafes it may
be of advan.
tage to a pro-
vince to raife
and exereile a
body of troops
before the
province is
actually  ing
vaded.
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it might be convenient, though not abfolutely
neceffary, to eftablith fome articles of war,
or law martial, for the government of the
faid forces, while fo embadied. On thefe
occafions therefore I thould think it would
be right for the full legiflature of the province,
the governour, council, and aflembly, to pafs
an a& for this purpofe, thatis, to enable the
governour to raife and arm a part of the in-
habitants ; and caufe them to be trained and
exercifed in the ufe of their arms, and en-
camped, or marched to fuch places as he
thould think proper, in order to be ready and
able to repel the apprehended invafion ; and
to keep them in this armed condition during
a certain limited time for the defence and

Aafety of the province; and durin‘g the fame

time to éxercife martial law for the better
government of them. But I thould think
that the martial law, or articles of war, which
the governour would in fuch cafe be per-
mitted to exercife, ought not to be left to his
{ole choice and appointment, but thould be
chofen and eftablithed by the act of avﬁ‘embly
that enabled the governour to exercife them.
Some fuch aéts of affembly as this feem necef~

fary to the fafety of thefe provinces.
ENG-



[ 753. ]

ENGLISHMAN

I think they would mdeed be very ufeful.
“And 1 obferve that fomething of this kind
has been done in the ifland of Jamaica. For
there I have found, upon looking into the
collée&ion of their laws, that this affair of
martial law has been fettled by an act of the-
whole legiflature of the ifland, to wit, the
governour, council, and aﬁcmbly, and this
{o long ago as the year 1681, ‘which was the
firft year of their having an affembly in that
iﬂand.‘ “The a& I mean is Numbet 24 in
the Collecion of the Laws of Jamaica pub-
lithed at London in the year 1737, page 29,
and is intitled ““ A alt for fettling the militia.”
In this ac there is a claufe for eftablithing
articles of war, or martial law, for the better
government of the officers and foldiers of the
faid militia during the tirme they are in arms,
which is in thefe words ; « 4nd it 1s further
enalted and ordained by the authority afore-
Jaid {that is, by the authority of the ; govern-
our, council, and affembly of the provmce]
That, during the time the faid officers and

“Vor. II, Ddddd Joldiers

The power of
levying for-
ces, and exer~

_cifing martial

law, in Jamai~
ca, has been
regulated by
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governour,
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that ifland,
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year 1681.

The claufe of
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to martial laww
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Seldiers are in arms, they fball obferve and
keep all and. every of the laws and articles of
war, and give all due obedience to their fu-
periour officers : which laws and articles the
commander in chicf, with the advice of a
general council of war, is to make and efta-
bufb; and the commanders of the | feveral re=

- giments to give out copies of the faid articles

The claufe of
' the iaid a&
which deter-
mines the oc-
cafions on

which martial
law fhall be
eftablithed.

unto their refpective officers, that the fame
may be publickly read once every fix months
unto the . foldzers, while they are in arms,
that all perfons may the better know and ob-
Sferve their duties’” 'This is the 11th claufe
‘of the faid a&. And in the 16th claufe of it
a power Is given to the governour to call a
cauncil of war upon the appearance of any
publick danger, or invafion, and, with their
advice and conient, to caule the articles of war,
‘or law-martial, to be proelaimed, and the mi-
litia of the ifland to be colle&ted togefher and
governed according to the faid articles, for
the defence of the faid ifland. This claufs

is expreffed in thele words ; ¢ And be it fur~
ther enalled by ithe authority aforefaid, That,
upon every apprebenfion and appearance of
publick danger or invafion, the commander in

glief
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chief do forthwith call a council of wat, and,
with their advice and confent, caufe and com-
mand the articles of war to ke proclaimed af
~ Port-Royal  and Saint Jago de La Vega;
jrom which faid publzcaz‘zon the martial law
'is fo be in force. That then it fhall and
#ay be lawful for the faid commander in chicf
2o command. the perfons of any of bis Maje-

fy’s liege peqple, as alfo theii negroes, borfes;

and cattle, for all fuch fervices as may be for
the publick defence 5 and to pull down boufes,
cut down timber; command [bips and boats ;
and generally to alt and to do, with full power
and authority, all fuch things as be and the
Jaid council of war fball think neceﬁzry and
expea’zem‘ for bis Majefty’s fervice and the de-
Sence of the ifland.” Here we fee that both
thc power of determining upon what occafions
mmidrtial law, or articles of war, thall take place

- in the iftand of Jamaica, and the power of

framing the articles of war which are at thofe

Gredt powers
which may
then be exer-
cifed by the
commarnider
in chief.

times to be obferved, are vefted in the go-

vernour and the council of war to be called

by him, by an act of the whole legiflature of

the ifland, to W1t, the ‘governour, councﬂ
and aifembly : which is 4 method of fctthng
Ddd d d 2 : this
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this affair that muft, as I conceive, be ate
tended with two very good effes. In the
firft place, it precludes all poffibility of doubt
concerning the legality of the eftablithment
of martial law in that ifland, when it is efta-
blithed according to the dire@ions of this act.
And in the fecond place, it enables the go-
vernour to make timely provifion for the
defence of the ifland, by raifing the militia,
and training them to the ufe of arms, fome
reafonable time before an invafion, or rebel-
lion, has actually taken place in the ifland,
which are the only occafions upon which, by
the mere common law, as declared in the
Petition of Right, it would be allowable to
exercife martial law.

Thefe are confiderable a'dvanté’ge‘s refulting
from the foregoing act. Neverthelefs I fhould
be inclined to think that it would have been
ftill better for the iphabitants of the ifland of
Jamaica, if their affembly had taken the,
courfe you recommend, and, inftead of en-
abling the governour, (with the confent of a
council of war to be by him called for the
purpofe,) to determine when the militia

fhould

the government of it when aflembled, had been referved by the general
aflembly to themitlves, cen relerved by the g
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thould be called out, and martial law efta-
blithed, and alfo to frame and conftitute the
martial law, or articles of war, which were

at thofe times to be obferved, had referved ,

both thefe powers to itfelf ; {o that the militia
could never be’ called out, nor martial law be
exercifed, (except in times of altual invafion
or rebellion,) ‘without a previous a& of the
whole:legiflature of the ifland, the governour,
council, and affembly, direCting that it thould
be fo called out, and limiting the time during
‘which_it fhould continue in arms, and ap-
pointing the very articles of war by which it

thould be governed dyring fuch time. And -

the like aéts of affembiy ought, in my opi-
nion, to be pafied on the like occafions in all
the other provinces of America.

_As to times of aGual invafion and rebellion,
they feem to be cafes that hardly admit of the
meeting of .the affembly of a province to join
with the governour and council in pafling
fuch als as we have been {peaking of, for
the n,eceﬂ'éry defence of the ~province. In

An exception
of times of
aftual inva-
fion or rebel-
lien.

thefe cafes therefore it may be reafonable that -

the power of affembling the militia of the
 province
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province in arms, and eftablithing midrtial lav
for the government of them, (great and for-
midable as it is,) fhould be exercifed by the
governour with the conjent of the council of
the province only, agreeably to the diréGtions
of the charter of the Maflachufets Bay, and
to the above-mentioned goth inftruétion to
the governour of Georgia. But thefe cafes
can hardly ever happen: becaufe i it is almoft
“impoffible that a province fhould be invaded
by a foreign enemy, without either fome pre-
vious notice to the inhabitants that fuch an
invafion was meditated againft them, or their
- having reafon to think that it was likely to
be undertaken againft them; in either of
which cafes it would be eafy for the govern~
our to convene the affembly of the province,
and, with their concurrence, to pafs fuch ne-
ceflary a@s as we have juft now mentioned,
for raifing and arming the militia of the pro-
vince during a certain limited time, and efta-
- blithing fome proper articles of war, or mar-
tial law, for the good government of them
during the faid time,

1 have
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1 have only one obfervation more to make
upon this' fubjedt; which is, that;—fince
martlal law relates only to the government
of an army, or militia, and not to the people
at large ;---and it can be lawfully eftablithed,
by the king’s fingle authority, only in times
of a&ual invafion and rebellion, when re-
courfe cannot be had to the king’s courts of
juﬁic.e,' and not in times of common war,
when there is no fuch invafion or.rebellion,
nor even in cafes of imminent danger of an

invafion or rebellion ;——1 fay, that, fince

the ufe of martial law, by the king’s fingle
authority, is legally fubje to thefe reftric-
tions ; and yet does not feem to be generally
underftood to be fubjet to them, at leaft,
not in this province; it would be highly
expedient, and tend greatly to the removal

It would be
highly expe-
dient to ex-
prefs diftincte
ly in the

king’s com-
miffions to his
governours of |
provinces, the
legal reftric-
tionsupon the
exercife of

martial law: -
which  have
been above
explained,

of jealoufies and fufpicions from the minds of

the inhabitants of his Majefty's provinces in"

America, if thefe reftriGtions were diftin@ly

exprefled in the commiffions of the govern-'

ours of thofe provinces, fo as to leave no’

poffibility of deubt upon the fubje@. This
might be done by new-modelling the claufe
pf the governours commiflion whereby the

POWCF )
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power of levying forces and eftablithing mar-
tial law is delegated to him, ir fome fuch
manner as the following.

« And we do hercvby give and‘ grarit unto
you, the faid A.B. full power and authority,

by yourfclf or by your captains and com-

manders by you to be authorized, in 2/l times
of attual invafion of our faid province, or of
rebellion within the fame, with the advice and
confent of our council of the faid province firft

 bad and obtained thereunto, and at all other

times with the advice and confent of both the
council of our faid province and the general
affembly of the reprefentatives of the frecholders
of the fame firft bad and obtained thereunto,
full power and authority to levy, arm, mutter,
command, and employ, all fuch perfons, re-
fiding within our faid province, as either are
bound by the laws of ‘our Jaid province to ferve
under fucb commcmd upon the faid occafions, or
are quals jied by tbe J#id Jaws, and alfo willing,
7o ferve under the ﬁzme ;——and, as occafion
fhall ferve, them to march, embark, or
tranfport, from one place to another within
our faid prevince, for the refifting and with~

ftanding
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ftanding of-all énemies, pirates, and rebels,

both 4t land and fea ;——and, with the advice

and confent of our council of the faid province
and the general affembly of the fame firff had

dnd obtained thereunto, but not otherwife, to

tranfport fuch forces to any of our plantations,
or provinces, in America, if neceflity fhall
require, for the defence of the fame againft
the invafion, or attempts, of any of our ene-
mies ; 4
bels, if there fhould be occafion, to purfue
and profecute in, or out‘of, the limits of our
faid province, and, (if it thall fo pleafe God,)
them to vanquith, apprehend, and take;

and, being taken, according to law to put ta
‘death, or keep and preferve alive, at your

difcretion ; ——and, for *the better government
of the faid forces during the time they fball
continue in arms, toeffablith and execute fuch
law-martial; or articles of war, over the fame

as fhall bave been appointed by the laws qf our-

Jaid province, (made by our governours, coun-
 cils, and affemblies of the fame,) to be vfed

and executed on fuch occafions, or, in de ﬂmlt*

Vor. 1L Eecee of

* N.B. The words printed in Italicks in this propofed

" draught of a new claufe on this fubject are the new ones;

which are not to be found in the claufes re]ating to it in any

of the commiflions of governours of provinces which I have
haPpened to fee.. :

and {uch enemies, pirates, and re- -
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of fuch appointment, as fball be appointed, or
eftablifbed, by yourfelf with the advice and
confent of our council of the faid province ;----
“and to do and execute all and evéry other
thing and things, which to the office of our
captain-gencral and governour in chief of
our faid province doth, or of right oughﬁ to,
belong.” '

Such an amendment of the claufe in the
governour’s commiflion which delegates to
him the authority of a captain-general of an
a_rniy, and authorizes him to eftablith martia]
law in the province of which he is made
" governour, * would, as I imagine, be very
agreeable and fatisfaCtory to his Majefty’s
fubje&s in all the royal governmen_ts n
America.

 FRENCHMAN,

T am fure it would be fo to the inhabitants
of this province; who have all been greatly
furprized and alarmed at the late proclama-
tion of the governour on the gth of laft ¥ month,
for the eftablithment of martial law; which
moft people here (as far as I can obferve)
feem to confider as a total fuppreflion, or
ﬁ;fpcnﬁon, of all the laws of the pfovince,

- both-

2 June, 1775,
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both French and Englith, and a fubftitution
of thelaws of natural equity and temporaty
ftate-policy; (to be adminiftered according to
the difcretion of the governour and the per-
fons he fhall delegate for that purpofe,) in
their ftead ; in fhort, as a temporary exchange
of the laws and government of England for

the laws and government of Morocco, atifing -

from the fuppofed danger of ‘an invafion of

the province by the rebels in the neighbour- -

ing Englith provinces." But' I am glad to find
that, according to the true meaning and ex-

tent of martial law, as allowed by the law -

tof ‘En‘gla-n-d', ‘our condition is not quite fo bad
as we have fuppofed it: and I am much ob-
liged to you for the trouble you have taken to
gratify my curloﬁty on this fubject. T have

now nothmg further to afk concerning it. =

ENGLI'SHMAN.--

"I am glad to find that what I have faid
upon this fubje@ has given you fatisfaction.
For, if you had afked me any thmg further
about it, T proteft I fhould not have known
‘what to anfwer you. For our law-books in
general afford us but little light concerning it,

Eeeece 2 even
more efpecially with refpeét to the colonies in America,

The Englifk
aw-books
treat very {pa-
ringly of mar. .
tial law; and



. "This leaves a

confiderable
degree of un-
certainty oD

this fubje&.
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even with refpect to England itfelf; and they
feem to be abfolutely filent upon it with re-
fpect to the eolonies in America. For I do

‘not remember a fingle paffage in any of them

that mentions the king’s power of eftablith-
ing martial law in thefe colonies, or of dele-
gating to his governours, or.governours and
councils, the power of {o doing. 1 have there-
fore been forced to have recourfe to arguments
of analogy, derived from his power of efta-
blithing it in England, in order to difcover
and determine how far he has a power to
eftablifh it in America; and to the charters of
fome of the colonies and the commiffions to
the governours of others, to determine how
far he, or his predeceflors, have thought fit to
delegate the faid power to the governours, or
to the governours and councils, or (as in the
cafe of Rhode-1fland, while the affembly is

fitting,) to the governours, councils, and af-

femblies, of the faid colonies. There is, how-
ever, after all that has been faid, a difagree-
able kind of obfcurity and uncertainty fll
remaining upon this fubjec, which I confefs
mylelf unable to remove. Nordo I think.it
& matter intirely without doubt, that the kmg

can.
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an in any cafe whatfoever, even in that of
an invafion, or a rebellion, either eftablith
miartial law by his fingle authority in Eng-
land, or delegate a power of doing fo to his
-governour,, or governours and councils, in
the American ‘colonies ; feeing that the pro-
hibition of the iffuing commiffions to exercife
martial law in the famous Petition of Right
above-mentioned is exprefled in thefe very
-general words, which contain no exception
whatfoever; ¢ And that bereafter "o comi-
miffions of like nature may iffue forth to any

perfon, or perfons, -wbazjbewr to be execnted as -

aforefmid ; left, by colour of them, any of your
Majefty’s fubjects be ‘deﬁroyc@; or put to death,
contrary to the laws and franchifes of the
Jand.”——But now, I hope, we may have
done with this fubje¢t; and may even, if
you have nothing further to propofe, put an

end to this converfation on the {late of thefe

American colonies. For, I think, we have
‘gone pretty fully threugh. 2ll the pasticulars
‘we propofed to difeufs, together, which were
the grounds and reafons of the two laft mea-
fures which I had mentioned as expedient to
be taken, by Great-Britain in arder to 2 per-

manent

It does not
feem o bhe
quite certain
that the kio¥
may, by his
fingle - autho-
rity, eftablifk
martial  law,
or articles of
war, in any
cafes whatfos
ever, even in
thofeof alluat
invafien acd
rebellioa.

End of the
refle@tions ez
mastial ldw. -
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manent reconciliation with thefe colonies;
to wit, 1ft, the vre_Iieving them from the ap-
prehenfions of having bifhops impofed upon
them, and the Church of England eftablifh-
ed arhongft them, by the authority of the
Britifh government, without the concurrence
of their own affemblies; and, 2dly, the
amendment of the conftitution of the légiﬂa-
tive councils in the feveral royal governments
in America, by increafing the number of their
members from 12 to at leaft 24, and ens
abling them to hold their faid offices of
‘counfellors, (when once appointed to them
by the Crown,) during their lives'and good
behaviour. 1 @Q not recollet that we had

- propofed to enter upon any other fubject of

difcourfe,

FRENCHMAN.

It is very true.  You have acquitted your-
felf of your promife to me by explaining the
grounds and reafons of thofe two laft mea-
fures for reconciling Great-Britain and Ame-
- rica. But I have ftill one more queftion to
trouble you with, relating to thefe American
colonies, which I hope you will not decline

{0
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to anfwer. It has arifen in my mind in the
' courfe'of this converfation, and in Cdnfequencc ’
of what I have heard you fay concerning the
delegation of the'king’s authority to his go-
vernours of provinces. by his commiffions
under the great feal. You allow that the -
'king may delegate to the governour, council,
and affembly of an American colony a power
to make laws for the peace, welfare, and good
government of it; and you obferve that he does
in fact delegate {uch a power to them in
every goVernour’s commiffion that pafes the
great feal, And yet you feem to think he
cannot legally exercife fuch a power himfelf,
nor delegate it to the governour only, or to
the gevernonr and council only, without the
affembly, Now it feems to me that, if the
king. of Great-Britain is not poflefled of the
full power of ‘making' laws for the govern~
ment of the Américan colonies, he ought not
to be ‘aBIe to delegate fuch a power to any
body, or bodies, of men, in the faid colonies,

whatfuever, and confequently that his dele-

gation of fuch a power to the governour,
coundil, and affembly of a province ought to
be confidered asillegal and void ; and, on the

’ other

A difficalty
concerning
the king’s

right of dele-

gating a le-
giflative an-
thority to the
governours,
councils, and
aflemblies of
the American
colonies.
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‘other hand, if he 7s poffefled of fuch a power,
it thould feem that he ought to be able to
delegate it to whomfoever he thinks fit, and
confequently to the governour. and council

- without an aﬁ'embly, or even to the governour

~ alone. The contrary {yftem; which you feem
to have laid down, appears to me a kind of -
inconfiftency, or political paradox, which I
beg you would explain.

ENGLISHMAN.

& folstion of - The folution of this difficulty depends on

2&[;&& difs- that part of the king’s prerogative by which
| he is impowered to ere@ and conftitute poli-

tical bodies, or corporations. Thefe corpora-

tions are little ecommunities, or affemblies of

perfons, united together for the purpofe of

trade, or fome other lawful purpofe, and fub-
ordinate to the great community of the king-

dom, and fubject to all the laws of that great
community, both thofe which are already in

being 4t the time of the creation of the cor-

poration, and thofe which are afterwards to

be ¢nacted. Now, by the conftitution of the

Englith government, the king has the power

of crcatmg, or incorporating, fuch fubordinate

communities.
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‘comrfiunities. And as fome peculiar regu-
‘latlons, fomewhat different from the general
"laws of the kingdom, but not conﬁdPred as’
Jepuonant to them, may become neceffary to
the welfare of fuch lefler communities, the
king bas the power of authorizing fuch com-
munities to make fuch laws for their own
welfare and good government ;---I ufe the
expreﬂibh of azzf/m’fszf them to make ﬁtcb
Jows rather than the expxeﬁxon of delegating
to them the power of making fuch laws, be-
Caufe, 1 tmnk it bette1 eszeﬂes the nature
and intent of the king’s acts on thofe occa-
ﬁons. For, as the king never had in Jhxmfelf
alone the power of making fuch laws. ‘fbr’ 'fucl'
communmps, he mnnot with propriety be
fald to delegate fuch a power to mcm But
the vaudlty of the laws that are fo made by
fuch inferiour communities (which are ufually
Called by-lazs) 1efultb principally from tnen‘
bemfr made by thofe commumms themfelves,
or Wlth mezr own Coment or zhat of. the
common “council cnofen by memfelves. And
by the hel p of thlS confideration the whele
do@rine concemmo the legiflative qumorlty
of the kingdom ’1t large and the legiflative
Vor. 11, FrifFf authority

Of the legif-
lative powers
of fubordinate
communities,
or corpora-
tions,

The true
ground of the
validity of the
laws made by
fuch corpora-
tions, .
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authority of thefe inferiour commuhitie‘s,\ ahd

the fhare the king has in both thefe authori-

ties, may be made confiftent, and will ftand

as follows. The king is not poffeffed of the

fole legiflative authority over the whole king-

dom ; but heis poffefled of it in conjun@ion

with the parliament, or the body of the repre-

{entatives of the people; thatis, the king and
the reprefentatives of the whole body of 'his

{ubjects together may make laws for the whole

“kingdom. And in the fame manner the king
is not poflefled of the fole Iegiflative authority

over a fubordinate community erected in the

kingdom ; but he is poffefled of it in con-

jun&ion with that community itfelf, fo that

he and the faid community together may

‘make laws for fuch community, or he - may
authorize the reprefentatives chofen by fuch

community to make fuch laws: yet always

under this reftriGtion, that the laws to be

, made by fuch communities fhall not be con-
trary, or repugnant, to the laws of the great

community, of which they make a part, or

- of the kingdom at large. In both cafes the
confent of the parties who are to be bound
by the laws, when made, or (which comes
to
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to ,thgi famc_thing,) that of their eletted re-
‘prefentatives, is- the effential circumftance
from’which ‘the laws derive their validity.

This I take to be the law of England con-
cerning the legiflative powers exercifed by
cox’poratioﬁs in England, fuch as the cities of

London, Briftol, Norwich, Exeter, and ma-
ny others. And the fame law holds good
with refpe¢t to the American colonies, or
provinces; of which fome are exprefs cor-
porations, that have been made fo by charters

of a fimilar nature to thofe of fome of the

corpora.tio‘n-towns in England, and others are

a fort of corporations by implication, having’

the principal properties of a ¢corporation, tho’

not the name; and all have a reference to ;
the laws of England, as the foundation of

their- political conftitution. Thus, for exam-
ple, the proprietary government of Maryland

1s declared in the charter to Lord Baltimore.

to be eftablifhed in imitation of the bithoprick
or county-palating (as it is called,) of Dur-
ham in England, in thefe words. “#% do
alfo. grant -and confirm unto the fmd Lord
Baltimore, bis beirs and affigns, all iffands and
iflets avithin the limits aforefaid, e, with the

" ' Ffff 2 Jifing

Extenfion of
the foregoing

: doflrine  to

the American
colonies.

Maryland,
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Sibing of all fors of fifb, wbhales, /Zurgeom,
&e. within the premiffes, G, And moreover
all veins, mines, and quarries, &e. within the
limits aforefaid : - Aiid furthermore the patron-
age and advowfons of all churches, &.. toge-
ther awith licence and j)ower to build [md found
churches, chapels, and or atories, in convenient

" and fit places within the premiffes, Sc. Toge-

ther with all and fingular the like and as ample
rights, jurifdittions, privileges, prergatives,
royalties, liberties, immunities, royal rights and
Jranchifes, of what kind foever, temporal, as
well by fea as by land, -wz'z‘/az"fg the country, ifles,
iflets, and limits aforefaid : To bave, exercife,
E_;[e, and enjoy the [ame as amply as any bifbop
of Durbam within the bifhoprick, or county-
palatine; of Durbam in our kingdom of Eng-
land, bath at any time beretofore. bad, beld,
ufed, or enjoyed, or, of right, ought, or might,
bave bad, beld, ufed, or enjoyed.”

The charter of the colony of Conne&icut
contains the following words of reférence to
the conftitutions of corporation-towns in Eng-
land, “according to the courfe of other corpo-
rations within this our kingdom of Eng/and.”

| ~ And



L 773 1

Ahd't‘:he*(an'e ‘words are alfo ‘ufed in. the
: Rhodé.-Iﬂand.

charter of the colony of Rhode-Ifland, And
both thefe three charters ‘and thofe of Pen-
fylvania and Maffachufets Bay, and the com-
miffjon of 'the governour of New-York. and
that of the governour of Quebeck before the
late Quebeck-act, (which has revived the
French law in this province in all matters of

property and civil rights,)  and, 1 believe; -

thofe-of the governours of all the other pro-
vinees ‘In America, . d1reé’t -that the laws-to
be paffed in the faid provincés, by the govern~
ours,“councils, and aflfemblies of the {ame,
fhall be not contrayy and repugnant unto, but

as ‘néar'as niay be agreeable’to, the laws of the

realm of Englard. IThC‘ ‘American colonies

'are" thér’éf(jre” to be confidered as {fo many-

lefler ‘fo"ciet’ké, Or‘com‘munities; that are parts

of the great commumty compofed of all the-

fubjects of the crown of Great-Britain, and
confequently are fub_]eé't to the general legifla-
ture of the faid great community, that is, to

the Britith parhament but which, neverthe-

lcfs, have for their more convepient govern-
ment, been incarporated by the king, or
formed into feparate EQI;txcal ‘bodies, witha

pawer

' Penfylvania.

‘ Méﬂ'ag:hu{ets )

Bay.
New-York.

~Quebeck.

The true idea
of the politi-
cal contlitu-
tion of tha
American ca-
lonies.
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power of making laws and regulations for
themfelves in fubordination to the general
laws of the great community itfelf of which.
thefe {ocieties are a part, that is, to the laws
of England. This reftri¢tion upon the le-

giflative powers - of the American colonies,

“by which they are thus forbidden to make -

laws repugnant to the laws of England, is -
certainly fomewhat vague and loofe, and con-
feQuently liable to be evaded. Bug_iit muﬁ,
at leaft, be underftood to prohibit fuch laws

in- the Amemcan colomes as are contrary to

Declaration
of the Stat.
7& 8 Wil. 3,
cap. 22, upon
this fubjedt,

alts of the Englith parllament that exprefsly.
relate to America. And, agreeably to: this
conftruction of it, the ftatute of the 7th and

- 8th yéars of king William the 3d, cap. 22,

declares the law upon this {ubjet to be as
follows; to wit,  That all lows, by-laws,

ufages, and cuftoms, wbz'cb. Shall ée in pmﬁiée )

in any of the plantations, repugnant t6 any law -
made, or to be made, in z‘bz's-kz'ngdw}z,, '[of ‘Eng;, :
land] relative to the faid p[zznz‘a[;‘oﬂs,‘ Shall be ,,
utterly vord and of none gﬁé&‘,” \

This 1s the beft anfwer 1 ca,"n‘.givve to the
ingenious difficulty you have fuggefted con-
‘ cerning
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cerning ‘the king’s power of delegating the
power of making laws to the governours,
“councils, and affemblies of the American
colonies, although he is not legally poflefled
of the power of doing fo himfelf. At the
fame time I freely acknowledge that I think
it would have been wifer and better to have
originally fettled thefe American governménts
by a&s of parliament, inftead of royal char-
ters and commiflions, to the end that no {fuch
difficulties as that you have juft now fug-
~ gefted, nor others that have arifen of late
years conéerning the political conftitution of

thefe provinces, and their relation, and fub-

ordination, to Great-Britain, might have been
poﬂible
150, years ago, might, poffibl y, have pre-
~vented ‘the late difputes between Great-Bri-
tain and thefe colonies, and the deftrultive

Such a precaution, taken 100, or

civil war to which they have given rife, and
which feems now to be begun between the
two countrles. E

| FRENCHMAN.
 T'am obliged to you for this anfwer fo my
- difficulty, which feems tolerably fatisfactory.
o ‘ But

k-

It is to be la-
mented that
the govein-
ments of . the
American co-
lonies were

not Orlo'ma;ﬂy
fettled by afts
Ofparhament,
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,But yet 1 moft readlly agree Wlth yott in

thinking it would have been bettex to prevent
this dificulty many years ago ‘by callmg In
the aid of the Englith parliament to join in
the delegation of thefe vleg‘iﬂativé powers to
the feveral American colonies, and in the
fettlement of all the other particulars of their
political confhtutxons That only could have
thoroughly pxevented all the doubts and diffi«
culties that have agitated men’s mmds, and
difturbed the tranquillity of thefe colonies for
thefe twelve years paft, and which now feem
likely to end in war and blood-fhed. But
now the great object of all good men ought
to be to prevent the further progrefs of this

conteft, which, if it goes on, muft bring fo

much ruin on both parties. And the moft
probable means of eﬁ’et‘lmg this good: end
feems to be, for Great-Britain to hold out to
thefe colonies fome fair and honourable plan
of reconciliation, that may remove from the
minds of the Americans the terrors under’
which they now lie concerning the prcferva«
tion of their liberties. And this effe@, I
thould hope, would be produced by the plan

you have explained to me in this, and our
former,
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former, converfation on this fub]eé’f . This
plan I have perfectly underftood and approved
of, as you have mentioned and explairied the
feveral parts of it. But, as the difcuffion of -
it has run into conddexable length, and we
have made frequent dlgreﬁions from it to
collateral and incidental fubjects, I fhould be
obliged to you, if; before we part, you would
favour me with a fhort recapitulation, or
ﬁimmary, of the feveral articles of it; but
without the reafons of them, or with the
ﬂlghtef’r mention “of thofe reafons pofiible,
and W1th no mention at all of thc {ubjedls to
which we have dlgreﬁ"ed only Juf’c to, affift
iy memory in recolleéing the plan itfelf.

ENGLISH“\/[AN

Thxs I can eaﬁly, and will readlly, do,

as it feems to be a very proper ftep for the
convenience of us both, after fo long and

varlous a converfation.

In the_llft plaée ‘then I would propofe,

That the Quebeck-act fhould be repealed,’
and the king's proclamation of O&ober, 1763,

be .thereby revived with refpect to tbi; pro-
Vor. I Ggggse vince,

A recapitulzs
tion of the ar-
ticles of the
plan of recon-
ciliation be-
tween Great-
Britain  and
her American
colonies, that
is recom-
mended in the
courfe of this
and the for-
mer dia-
logues.

‘T repeal éh‘é’

late Quebeck-
aét, and revive
the ng s

proclamation

of Qlober,

1763,



A remark on
the prodigious
" enlargement
of the pro-
vince of Que-
beck by the
faid adt.

[ 778 1]
vince, and the extent of the province (whicl:
is now immoderately great,) be reduced to
what it was before  the faid Quebeck-att.
This enlargement of the province was made
at that t;me in a Vuy hafty manner, and
without exammm') any witnefies before either
houfe of parliament to prove the inconveni-

- ences refolting from the former more mede-

rate extent of it, s fettled by the proclama-
tion of October, 1763, though it was alledged
in the pre-amble of the'act, thar certain parts
of the territory of Canada, where fedentary

Liheries bad been efablifbed and mrrzed on b
N i J y

¢ fubjects of France, inbalitants of the [aid
proviuce of Canada, wunder grants and con-
ceffions from the government thereof, awere an-
:fzexm’ to the government of - Newfoundland,
and thereby fubjested to regulations inconfiffent
aith the nature of fuch fifberies.  Though
this was alledged in the pre-amble of the
bill, no proof was given to either houfe of
parliament that fuch fitheries had ever exifted

‘there, nor. that any regulations had been

made in the government of Newfoundland

that were inconfiftent with the natare of fuch

fitherics. That there were formerly fuch
k fitheries
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fitheries (which the French call des ;ﬁe/&b‘es fé-
dentaires, and the Englith call fore-fifberies,)
eftablithed and carried on on the coaft of La-
- brador, or the northern coaft of the gulph of
Sain tLaWréﬁce,‘ for the catching of feals, you
and I indeed know very well ; though, proba-
bly, many of the members of both houfes of
parliament, who were perfuaded to vote for the
Quebeck-a&, did notknow it or, if thc,y did;
it was not from teftimony delivered at their bae.

Buat what thofe iagnati’oﬁs of "the-vgo‘;ferm

ment .of I ev'fou“ﬂd

{zid to be

: Eﬂpﬂ 1es iprcte& Ido notknow to this hour,
er

land were,- whith were
¢ nature of fuch

there were a mi fuch regulations.
Bui‘., if‘ﬂthe’ye were, it does not ieem 1o i:av@

becau{@fﬂmafc regulations Wﬂl»fhi‘ ave bs

altered by the parliar ment, or by the govern-

ment of. Wew%undiaﬁd
coaft, fo as not to interfer
fitheries.  But this is a mat
in my opinion, to be fully inquired into by
means of the teflimanies of fea-officers ac

G 88e85 2 | guaizzt«id
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qunnted with Newfoundland and the gu]ph
of Baint Lawrence, and with the fitheries and
“trade carried on in thofe paxgs, and by the
iéf’cirnony of merchants agquainted with the
fame fubje@s. And, if, in confequence of
fuch full inquiry, it fhall appear to be highly
expedlent to annex the coaft of Labrador to
the government of ereck 1ather than to
the govexnment -of Newfoundland (though
it is nearer to the latter than to the former,
and feems therefore, in point of fituation,
‘more -fit to be united to it,) it might then
be proper to enlarge ‘the former extent of the
- province of Quebeck, as fettled by the king’s
proc}arnatinn‘ in O&ober, i763, by ’thé'adf
“dition of the coaft of Labrador; which by
the faid ploclamation was madc part of the
govemment of Newfoundland : but by no
means to put. all the interiour part of North-—
Ameriga into the province of (check as is
done in the late ereck-a& “which is con-
fidered by the inhabitants of all the Enghﬂl
colonies behind which fuch interiour part of
North-America extends, as drawmg a line of
circumvallation round them, to be filled wuh
Pcrfonshabltuatca to popery and ﬂavcry, wha
' Wll
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Wili hereafter be employed to reduce the faid

'Enghfh colonifts to the fame miferable con-
dltlon with themfelves. . ‘

Secondly, After thus repealmg the -Que-

beck-a& and reviving the king’s proclamatxon :

of Otober, 1763, and reducing the province

‘of Quebeck to a reafonable and moderate ex-

tent, capable of being governed by an affem-
bly in purfuance of the promife in the faid

 royal proclamation, it would be proper to

afcertain the laws of the province. ‘This

fhould be done by exprefsly mentioning

and conﬁrmmg the Petition of Right, the
Haéms cor pus adt, the Bill, or Declaratxon,
of rights in the firft yeax of kmg William
and queen Mary, and pelhaps a few other
ftatutes that are ﬁngulally beneficial and

,'favourable to the liberty of the fubject, and

then by conﬁxmmg, 10 general terms, the reft

of the laws of England, both criminal and-
civil, exceptmg the penal laws agamf’c the

kxercife of the poplfh religion, Wmch thould
be declared to be (what they havc alwavs

been underftood to be,) utterly null and void

with refpect to that province, and excepting

To afcertain
the laws of
the province
of Quebeck,
by eftablith-
ing the laws
of England in
it, with cer-
tain fpecified -
exceptions,

i

The laws of
England that
fhould be fo
excepted.



Of the laws
of England
which ex-
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from places
of truft and
profit.
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the manner of conveying it, and the laws of

dower and inheritance, at leaft with refpe@
to the children of marriages already con-

’ tracted, or which thall be contracted before

a given future day, and declaring that upon
thefe fubjects the forrrlxe‘r French laws of the
pf‘ovince {hould be in force.

 But the laws'of hngt nd which dlfqt,ahf'y
p’lpiﬁ”s from holdiog piaces of truft and profit
ought fill to be continued in the province,
though the ‘pcnal laws fhould be abolithed ;
becaule the former laws are not laws ‘of per-
fecution, but of felf-defence. Yet the king
might, if he pleafed, extend his bounty to
thofe pezfons of that religion who have lately"

had ofhices beftowed on them in the provinge,

( which upon fuch a reﬁomtzon of the Englith
laws they muft give ‘up,) and to fuch other
perfons of the Roman-Catholick religion as
he tbcught'ﬁt by granting them penﬁuns

- But in this part of my plan I'can hardly ex-

pe& to have your approbation, as you are
yourfelf a Roman-Catholick, ‘
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FRENCHMAN.

Though I ‘may not, perhéps‘, intirely agre

with you in thinking fuch an exclufion of

Roman-Catholicks, from offices of truﬂ and
proﬁt in this province Ju(’for neceﬁaiy, yet,

if the Britith government {hould-think it fo,

for the fake of preferving an umfarmuy of
political condud thr oughout all its dominions
by every where difcountenancing thofe per~
fons who acknowledge a {ubjection to a’ fo-
reign jurifdiction,  (which, accoxdmo to wha

T colle@ from your gt.fcom,lc, feems; till :he
late Quebeck-aék, to have been confidered as
a fundamental maxim of policy in the Britith
'government ever {ince the acceffion of queen

Elizabeth,) I fay, if the Britith government
fhould think fuch exclufion a- nf:CL ry piecc

of policy, 1 will ventyre to fay it would be a
fa; one, ¢r would *1ve no dangerous offence
to the -pc ;3; of this province.  The noblefle
of the provi nee, (who are an inconfiderable
handﬁl OC :
the rett o

n thathave no influence over

peopie, but are rather objes
) mwaf perhfaps be offended
atit; and a fow |

.of their r’%s"

vers and notaries in the
towns

The revival
of thofe laws
intheprovinece
of Quebeck
would not

give any dan-

“gerous offence

to the people

“of 1t,
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- towns of Quebeck and Montreal, who, though‘
~ not of the noblefle, may think they have fome:
chance of obtaining fome of thofe offices of
truft and profit relating to the adminiftration
of juftice. But the bulk of the people, that
is, the yeomanry of the proﬁiqce and the
merchants and tradefmen in the towns of
Quebeck and Montreal, would be very ine
different about it; as they were before the
late Quebeck-act, when the laws that direGted
fuch an exclufion were in force. Nay, Ibe- ‘
lieve, a great part of the people of this pro=
vince would even be glad of a revival of thofe
excluding laws, (though, perhaps, without
thinking them, juft, or confidering whether
they were juft, or not,) on account of its
effe®, which would be to deliver the Caha-
dians from their prefent fubjection to French,
or Canadian, judges and juftices of peace,
and place them again under the power of
Englith magiftrates of the fame/kind, whofe
treatment of them they have always been
better pleafed with than with that which
they have received from magiftrates of their
own country. ‘This, (though it might feem
frange to perlons unacquainted with this pro-

' vince,)
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yince,) you know to be the truth. And the
reafon of it is imply this; .that the Englith
maglf’;rates have, been inore affable, and im-
partial, and, as I may fay, equal in the exer-
cife of their judicial authonty, towards all
perfons (of what rank and condition foever )
who have had occafion to apply to them for
juftice, than the French magiﬁfatcs.-—-——-
However, if thefe excluding laws were to be
revived, I {hould think it would be both juft
and politick to make fome provifion for thofe
Roman-Catholicks in the province who, in
confequence of the late Quebeck-act, have
“been invefted with offices of truft and profit,
~ which they would, in fach cafe, be dbliged
to relinquifh. ' |
ENGLISHMAN.,

1 intil'ély agree with you in this opinion ;.
and fhould even have no objetion to their
being permitted to continue in their offices
notwithftanding their religion, by virtue of a
fpecial claufe in the new act of parliament,
by which they fhould be authorized by name
to continue in their faid offices, provided no
Roman-Catholicks fhould hereafter be ap-

Vour. II. ‘Hhhhh pointed
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pointed to fuch offices. For I would nevér
with to fee the {malleft hardthip, or {eeming |
hardfhip, done to any perfon in making the
changes that feem neceffary for the welfare
of the province. On thefe occafions I am
always ready to apply the maxim of the
Englith law, that Quod fiers non debust, factum
valet; and am only defirous that a repetition
of the fame wrong fteps thould be 4voided.

Having thus reftored the laws of England '
in this province with refpect to civil matters
as well as criminal, excepting only thofe few

- heads of law, relating to landed property, in

which it might be convenient to’ permit the
French laws to continue, it would in the
next, or 3d, place, be proper to abolith the
feigneurial juri{dictions in Canada, for the
fatisfaction of the great body of the free-
holders of the province. If this cannot be
done confiftently with juftice and the terms
of the capitulation granted by Sir Jeffery
Amherft in September, 1760, without giving.
the {eigniors a pecuniary compenfation for the
I6fs of thefe jurifdictions (though I incline to
think it might,) fuch pecuniary compernfa- -

‘ ©tlons -
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tions ought to-be given them. Ten thoufand
-pounds fterling would be more than fufficient
to make thefe compenfations in a large and
“ample manner. ’

In the 4th place, Having thus afcertained
" the laws of the province of Quebeck, it would

- be proper to provide for the convenient admii-
niftration of juftice 1n it, by ereCting proper
~courts of juftice in it, with power to fummon
juries when the parties, or either of them,
defired it, to try the matters of fact that were
‘contefted in the caufe, as in England. Only
‘it might, perhaps, be convenient to permit
the majority of the jury to determine the
‘ver&i&, inftead of requiring all theju_rymen
“to be unanimous, cr, rather, to fay they are
-unanimous, when they really are not fo;
-which feems to be compelling them to com-

mit the crime of perjury : and it might like-"

-wife be co‘nvrenient' to make the parties, or
party which defired to have a jury, pay them
-the moderate fum of five thillings fterling
a-piece for their attendance, to induce them
to attend with chearfulnefs. This bufinefs
of ufettl@ng the courts of judicature in the

Hhhhh 2 province

To provide
for the con-
venient admi-
niftration  of
jultice 1n Ca-
nada.
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* province of Quebeck is a matter of confide-

To conflitute

a_proper le.

“giflature in
the province

of Quebeck

1ft, A?roteﬁ:-
ant aflembly.

rable nicety and difficulty, and ought, there-
fore, to be done in England by the advice of

‘the ableft lawyers that are members of his

Majefty’s privy-couricil, and afterwards to re-
ceive the fanétion of an a& of parliament,
and not to be left to the'management of the
governour and legiflative council, or other
legiflature, of the province, who are much
lefs able to fettle it in 2 manner that will be
likely to give fatisfaction.*

| Fifthly, To provide a éompetent legiflature
for the province of Quebeck.

The beft legiflature,that could be provided
for it, would, as I believe, be a Protefiant
Affembly, chofen by the freeholders of the
country, wh_cthgg Proteftants or Roman-
Catholicks.

# The beft plan that T have been able to contrive,
after much thought and pains, and frequent converfa-
tions with the moft intelligent perfons in the province of

* Quebeck, both Freach and Eiigliﬂl, 'u'.po"n the‘fubje&,

for the adminiftration of juftice in Canada, is contained
in the Additional Papers concerning the Province of Que=
beck, publithed in the year 1776, and {oid'by Benjas

inin White, bookfeller, in Fleet Strcet; pages 343 =359

The
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» The next beft, Ithould be inclined to think,
“would be a legiflative council confifting of
Proteftants only, and that (hould be efta-
‘blithed only for feven years; after which it
might be hoped that the circumftances of the

2dly, A Pré.
teftant legifla.
tive council.,

province, if they are not {o at prefent, might

become fit for the eftablifhment of an affem-
bly, in purfuance of the promife contained in
‘the king’s proclamation of October, 1763 ;
of which neither the inhabitants of this pre-
" vince nor the government of Great-Britain

ought ever to lofe fight. And I conceive.

that all the members of fuch a legiflative

' council ought to be madg independent of the

governour, {o as to be neither removeable
aior fufpendible by him upon any occafion
whatfoever, though they might be removed

by the king by his order in council. Al ..

they fhould be thirty-one in number, or per-
haps more; and, at leaft, thirty years of age;
and they fhould all be obliged to fign the
ordinances for which they gave their votes,
. in order to make them cautious in the exer-
cife of their great legiflative authority. But
their names thould, not be printed in the pub-
lifhed copies of the ordinances, though figned
: ' ‘ to
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to the original draughts of them kept amongft
the records of the council.  Alfo they thould
be paid the fum of forty thillings each, every
time they attended the meetings of the coun-
cil, in order to induce them to attend in
confiderable numbers; as the juf’cices of the
peace in England are intitled to a pecuniary
allowance for attending the quarter-feflions
of the peace, and the directors of ‘the Eaft-
India Company for attending/ the meetings
upon the affairs of the Company, and the .
members of the Houfe of Commons in Eng-
land are intitled to wages from their confti-
tuents for attending parliament, though now
they forbear to demand them. But it fhould
be provided that none of the members of this
council thould ever receive more than £.100
_frerling in a year on this account, though the
number of the meetings of the council at
which they had attended fhould be more than
fifty. And they fhould receive no general
falaries from the Crown, not depending upon
their attendances at the council: becaufe
fuch a pratice can tend to nothing but to
make them dependant on the Crown, and
contemptible in the eyes of the people.

' ‘ .+ Alfo
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Alfo the prefence of at leaft 17 of them
fhould be neceffary to make a board, orsto
enable them tor do bufinefs. They fhould
be affembled by-the governour by a publick
notice in the Quebeck Gazette a fortnight
before the day of their meeting; and they
fhould be liable to be adjourned or prorogued,
by the governour, whenever he thought fit.
And every member of fuch council fhould
have a right to propofe, or bring in, a bill for
a new law, or ordinance, as well as to affent
to one brought in by the governour. But
the governour thould have a" negative upon all
fuch bills, after they had been pafied by the
majority of the council. - And the legiflative
power of this council fhould be fo far re-
ftrained that they fhould not be at liberty
either to lay taxes of any kind on the people,
or to make ordinances relative to religion. A
]egiﬂafive council conﬂituted in this manner
might, perhaps, be an ufeful inftrument of
government in this province for a few years,
until it thall be thought comzemem to eftablith
an affembly in it.* ;

Next

¥ See a draught of an aét of parliament, (thdt was
prepared in the year 1772,) for Lﬁabl fhing a iegiflative
counci
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Next to fuch a legiflative council as this
which T have juft now defcribed, confifting
of Proteftants only, ageneral affembly of the
people, confifting of Proteftants and Papifls
indifcriminately, feems to be the moft proper

. legiflature for the province. And to the efta-

blithment of fuch an aflembly but few ob-
je&tions can now be made ; fince, on the one
hand, the Englith fettlers in the province

~ have declared that they are willing to ac-

qulefce in the eftablifhment of fuch an af-
fembly, and on the other hand, the kmg
and parliament have (by pafling the Que-
beck-act, and permitting Roman-Catholicks
to hold all forts of offices, feats in the le-
giflative council of the province, judicial
offices, and even military commiffions,) de-~

council of this kind in the province of Quebeck, in the
< Account. of the Procecdings of the Britifb, and other
Proteflant, inhabitants of the province of Quebeck -in
North-America, in order to obtain a houfe of affembly in

that province,”” publifhed at London in the year 1775,
and fold by Benjamin White, beokfeller, in Fleet-
Street, pages 50—74; with certain corretions of it,
and additions to it, in the book mentioned in the laft
note, called ¢ Additional Papers concerning the Provinee

of Ruebecky” in pages 232, 233, 234, and 486.
clared
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clared that they confider the old opinion;
- ¢ 'That Roman-Catholicks were not fit per-
fons to be invefted. with authority under the
Britith government,” as ill-grounded with
refpect to the province of Quebeck. For,
certainly, if there is any hardthip in excluding

 Papifts from holding places of truft and profit-

in the province, there is a kil greater hard-

thip in excluding them from being'chofen'

‘members of an affembly of the province.

And, Whenef/e; an affembly fhall be efta-
blithed in this province, we have agreed in

our firft converfation that the moft conveni--

ent and equitable manner of conflituting it
would be, to permit the inhabitants of every

feigniory, or lordthip, in this province, of the .

extent of fix miles {quare, to {fend two mems-
bers to it, one of which thould be chofen
by the feignior, or co-feigniors, of the faid
feigniory, and the other by the yeomen, er
freeholders, of the fame, who hold lands in it
of the faid.feignior, or co-feigniors; and to
permit larger {eigniories to fend more mem-
bers of both forts in proportion to their fize.
And thefe different kinds of members thould

Vor. I, Iiiin fit

The nioft con=
venient and e-
quitable man-
ner of form.
ing an alffem-

.bly inthe pro-

vince of Que-
beck,
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fit in different houfes of affembly, and have
a negative upon each others refolutions, as

the houfes of Lords and Commons have in
England.* -

Sixthly, It would be proper to pafs an act
of parliament to repeal the a& of the laft

year, 1774, by which the charter of the

province of the Maffachufets Bay was altered ;
and at the fame timne to pafs refolations in
both houfes of parliament, ¢ that, for the fu-
ture, no charter of any American colony fhall
be taken away, or altered in'any. point, by
the Britifh parliament, without; either, a pe-
tition for that purpofe to the two houfes of
parliament, or to the king’s majefty, from -
the affembly -of fuch colony whofe charter is
propofed to be taken away or altered, or a
complaint made before the two houfes of.
parliament of fome great abufe of the privi-
leges contained in fuch charter by the colony
to which it has been granted, and a hearing
of the faid colony before the parliament, by
their agents and counfel, in jultification of
’ themiclves

* See The Canadian Freeholder, Dialogue 1,

o -
_Pages 475 45,—55. p
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themfelves againft the charges contained in
the faid complaint.”

Such a refolution paffed by both houfes of
the Britith pérliament, and made a flanding
order of them, would give the Americans a
firong moral affurance that the privileges
grant(ed'them by their charters would not be
lightly and wantonly aitered for the future
upon the hafty fuggeftions of men little ac-
quainted with their hiftory and condition,
and whofe notions of government are very
different from their own. ¥

Seventhly, I would propofe, that a refo-

lution thould be pafled by both houfes of"

pai'ﬁament, That, for the future, no tax, or
duty, of any kind fhall be imppfed by autho-
rity of the parliament <f Great-Britain ‘upon
his Majefty’s fubjects refiding in thofe f;ro-:
virices of North-America in which aflemblies
Vof the people are eftablifhed, until the faid
‘ Tiiii 2. plovmces

* N, B. ‘An a& to repeal the faid aé of the year
1774, whlch altered the charter of the Maflachufets
Bay, was pafled in March, 1778. But no fuch refo-
lutions of the two houfes of parliament as are here
rpcommt\:nded; for the reafonable fecurity of that and
the other charters of the American colonies for the time
to come, have been yct made,

To give the
Americans {a-
tisfaltion asto
the article of
taxation by

the authority
of the Britith’
parliament.
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provinces fhall have been permitted to fend

reprefeniatives to the Britith parliament, ex-
‘ cepting only {uch taxes; or duties, upon goods
exported out of, and imported into, the faid
provinces, as fhall be thought neceflary for
the regulation of the trade of the faid pro-
vinces ; and that, when {uch taxes, or duties,
fhall be laid by the Britith parliament on any
of the faid provinces, the whole amount of
the fame fhall be difpofed of by a&s of the
affemblies of the provinces in which they thall
be collected, refpectively.

I do not mean on this occafion to recom-
‘mernd to the publick the admiflion of repre-
{er.zaiives irom the American colonies. into
the Britith Houle of . Commons; becaufe I
have obferved a difinclination in both the
contending partics to adopt a meafure of this
kind, which otherwife I fhould think the
eafieft and moft natural method of reconcil-
ing and uniting them. But what I here pro-
pofe is to give the Americans fatisfaction and
fecurity, by declaring a refolution not to tax
them by the authority of the Britith parlia-
ment; (of which they have exprefled fo great
e a dread
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a dread and averfion ;) and at the fame time to |

fave the honour and dignity of that fupreme le-

giflature of all the Britith dominions, by ex~

horting them,—not to give up their right and

authority to tax the inhabitants of the Ameri-

can provinces, but only—to forbear the exer-

cife of it till they have taken a ftep towards the

-amendment of the conflitution of their own
body, which the moft firenuous advocates

for their authority acknowledge to be agree-
able to equity, in cafe it is their intention to

ufe that authority for the purpofe of taxing

America. For the late Mr. George Grenville

himfelf, and others of the moft zealous de-

fenders of the rights of the Britith parliament,

have acknowledged that fuch an alteration in

the conlfititution of the Britith Houfe of Com-

mons by admitting into it a reafonable num-

ber of members for the American colonies,

(agreeably to what was done a hundred years

agoin the cafe of the bifhoprick of Durham,)

‘would be perfeéily conftitutional and equi-
table, and could not well be refufed to the

Armericans, if they were to defire it, and to

declare a willingnefs to fubmit, in confe-

quence of it, to the authority of parliament

in all thmgs in thc fame manner as the inha-

‘ bitants
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bitants of Great-Britain. Until therefore an
offer of this kind is made to the Americans
and refufed by them, it can be no derogation
to the honour of parliament, but would rather
be a proof of their equity and moderation, and
therefore honourable to them, to forbear to
exercife their authority over America in this
delicate and dangerous bufinefs of taxation.
And, as the people of Great-Britain feem’
“hardly more difpoled to make fuch an offer
than thofe of America are to accept it, this
forbearance.of the exercile of +he authority of
parliament may be continued ‘or many years
to come, perhaps for ever,' ‘without any lofs
~of honour to Great-Britain, and with great
~ joy and fatisfaction to the Americans.*
Eighthly,
# N.B. Since the fuppofed date of- this dialogue,
(which is in July, 1775,) this and more has been done
by the Britifh parliament for the fatisfadtion of the
Americans in this matter of tamtlon, by the act of
the 18th of Geo. 3, cap. 12, pufled in March 1778,
which p*omxfes never to impofe any internal taxes
upon them at all.  ‘This may, perhaps, have been
neceflary in, the diftreffed fituation of Great-Britain at
that time, after the lofs of General Burgoyne’s army at
Saratoo 2, and the declaration of the French king in
favour of the revolted colonies. Bdt what is here
propofed would probably have been amply fufficient to
procure a reconciliation with America in July, 1775.
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Eighthly, That all the quit-rents, and other
royal dues, collected in the provinces of Ame-
rica, thall be appropriated to the maintenance
of the civil governments in the fame, and
{hall be employed in the payment of the fa-
laries of the governours, and judges, and
fheriffs or provoft-marthalls, and coroners, |
and other officers of juftice and civil govern-
ment in the fame, fo as to leflen the taxes
which it may be neceffary for the governours,
councils, and affemblies of the {aid provinces,
to lay on the inhabitants of the fame for the

faid purpofe : and thata feparate receiver and

“colle@or of the faid quit-rents and other royal
dues, beyapp'ointed by the Crown, or by the
{everal governours of the faid provinces re-
{peCtively 1n every féparate province, who
thall hold his faid office during the pleafure
‘of the Crown, and his refidence in the faid
'»'province, and no longer, and who fhall re-
ceive and’enjoy {uch falary, or fees, or other
-emoluments, during his continuance in his
faid office, as fhall be allowed by an aét of
- the governour, council, and aflembly of the
aid province. But the portions of the faid
quit-rents that fhall be affigned to the go-
\s,  VETOOUL,

,,,,,,,

To appropti-
ate the quit.
rents, and o-
ther royal
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in which. they
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vernoar, and judges, and other officers of

~civil government in the faid provinces re-

fpectively, thall be fuch as his Majefty, in

“his royal wifdom, fhall thiqk fit to appoint.

~ Alfo it thould be provided that no govern-
our, judge, or other officer of the civil go-
vernment of any fuch province, fhould re-
ceive any part of the falaries arifing from thefe
quit-rents, or other royal dues,” during the
time of his abfence from the faid province,

‘or, after his return to the province, in con-

fideration of his having held the faid office
during fuch abfence; but that fo much of his
faid falary, arifing from the faid quit-rents
and other royal dues, as would have accrued
to him in the faid {pace of time, if he had
refided during the fame in the faid province,
fhall be deemed to be forfeited by his faid
abfence, and fhall make a part of the publick
treafure of the province, and be difpofed of
by the joint act of the governour, council,
and aflembly of the faid province.*

Ninthly,

¥ See the' Canadian Frecholder, Dialoguz 1,

‘pages 379—389.
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‘Ninthly, The offices of fecre,tary‘of the
province,’ clerk of the council, regifter of
"deeds and patents, or clerk of the inrolments
of deeds and patents, provoft-marthall, or
theriff, commiffary of ftores, receiver-general
of the king’s revenue, coroners, clerks, or
regifters, of the courts of juftice, naval officer,
collecor of the cuftoms, comptroller of the
cuftoms, and all other offices of the civil
' government in every province, thould be

To regulate

anew the offi=
ces of civil
government

in the provin.
ces of Ameri-
ca, vhich e
now ufvally
granted for”’
life to-perfons.
refident  in

England, by
patents ander
the great feal.

of England, .

given to_perfons refident in the province, to -

be executed by themfelves, without a power.

of making deputies; and the fees to be taken
by them thould be fettled by acts of the go-
vverhour,/ council, and aflembly of the faid
province in which theyare holden ; and they-
‘fhould be holden during the pleafure of the
vgoverr‘uour, or of the king, as his I\/fajeﬁy, in

his royal wifdom, fhall think fit, but thould

never be given by patents under- the gréat’
feal of Great-Britain, to be holden during
the lives of the patentees; and, much lefs, -

fhould they be granted in reverfion : and they
thould be holden by feparate officers, fo that

no two ‘of them fhould be holden by the’

fame perfon.

Vor, 11, The

Kkkklk
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The prefent patentees of any of thefe offi-
ces fhould have compenfations made to them

for the lofs of their patents by penfions for
their lives payable out of the finking fund.

Tenthly, The duty of four and a half per
cent. paid upon goods exported from the.
ifland of Barbadoes, and from the Leeward
Iflands, and from fome others of the Weft-
India iflands, thould be reftored by the Crown
to the ufes for which they were originally
granted, thatis, to the maintenance of the
civil governments of the iflands in which
and it thould be pro-.
vided, by an act of parliament to be paffed.
for that purpofe, that they fheuld hereafter .
be difpofed of for thofe ufes only, by virtue of
warrants of the governours of thofe iflands.
requ&ively, with the confents of the councils
of the fame, agreeably to the dire@ions of
the king’s commiffions to his governours of
provmces concerning the dxfpolal of publick
money raifed in them, and not be liable to
be difpofed of by thie warrants of the lords

they refpectively arife :

commiffioners of the Treafury in England.

- o . And,



I O X 15 §
 And,"as it is faid that penfions have been

granted to {everal perfons by the Crown out:

of this revenue of the four and a half per
cent. duties, the faid perfons fhould have
other equal penfions affigned them in lieu of

thefe, which fhould be payable out of the

Britith finking-fund ; in order to prevent any
appearance of hardthip, or injuftice, -in mak-
ing this ufeful reformation, and likewife to
take away all pretence for delaying it,

The objeét of this and the two preceding
regulations, concerning the king’s quit-rents
“in America, and the civil offices in the feve-
ral provinces, (which are now granted away
by patents under the great feal of Great-
Britain, ) - is to take from the Americans every
poflible ground- of complaint againft the go-
vernment of Great-Britain for making a jobb
of them, or confidering them in no other
view than as {punges to be {queezed by the
Crown and its minifters of ftate, for thegra-
tification of courtsfavourites and corrupt
members of parliament; which are ree
proaches that have often been thrown out
by the Americans, and {fometimes not with-
1 Khkkkk 2 out

The view and.
defign of ‘this
and the two
preceding re=
gulatiqns.
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sut an appearance of refon. In the prefent
critical fituation. of affairs Great-Britain ought
not only to redrefs the fubftantial grievances
of America, but to eéndeavour, 1i poﬁ"if)le‘, to
remove her jealoufies and fufpicions, in order
to regain her confidence and affeion;

And all thefe regulations, or reformations,

ought to be made by acts of parliament, to
the end that they may be as binding and

- permanent as poflible.

Eleventhly, It would likewife be highly
expedient to pafs an act of parliament of 2
promiffory nature, declaring, that no bithop

-thould ever be eftablithed in any province of

America, either by royal or parliamentary
authority, until a petition fhall have been
prefented by the affembly of fuch province
to the king’s majefty, defiring that fuch an
eftablithment may be made amongft them:
and that no attempts fhall be made by cithet

_of thofe great auchorities, to eﬁabhfh tythes,

or any other legal paytaent, or contrxbutxon;
m any of the faid provinses for the maines
nance of the clergy of the Church of Enm&
land refiding in the famc without the con-
fent of the affembly of thi: fame,
"Twelfthly,
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Twelfthly, ' It would be proper to increafe
the number of members of the councils of the
‘royal governments in America, (Whlch are
" governed only by the king’s commiffions,
‘without charters,) to, at leaft, 24 ; and to ap-
point them to hold their.{aid offices of coun~

fellors of the provinces during their lives or

good behaviour ; and to make the prefence
of 12, or 13, of the faid members neceffary
‘to their acting as @ legiflative council in con=
jun&ion with the houfes of aflembly.

The king might at the fame time appoint a
council confifting of only 12 or 13 members,
to be @ council zf advice and controul upon the
governour in the exercife of the other powers

of his commiflion, that wete not of a legifla-'

tive kind. And feven of thefe thould be
fufficient to make 4 board, and do bufinefs.
The members of this council might cither

be members of the other, or legiflative,

‘council, or not, as the king fhould pleafe.

T'o amend the
conftitution of
the councilsin
the royal go-
vernments of
America.

‘And they fhould be perfectly independant of

the governour, fo as not to be liable to be
exther removed or fufpended by him upon

any pretencé whatfoevcr but thould be re-
' movcabl@
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moveable at the pleafure of the kipg”by his
order in his privy council. And this matter,
as well as all the other parts of this plan,

thould be fettled in this manner by a& of

parliament, to make it asftable and perma-
nent and fatisfattory to the Americans as
pofiible.* -

Thirteenthly, It would be éxpedient to
reftrain the power of exercifing martial law
in the provincés, which is delegated to- go- -
vernours in their commiffions under the great
feal of Great-Britain, to thofe cafes in which

 alone it may legally be.exercifed, that is, to

cafes of actual invafion and rebellion ; and to
thofe perfons who are the only legal objedts
of it, that is, to the militia, or other bodies
of armed men- colleCted for the defence of
the country againft {uch invaders and rebels.
This might be done by new-modelling the
claufe in the commiffions ‘of governours: re-
Iating to this fubje, in the manner I men-
tioned fome little time ago in the courfe of-
our converfation on this fubje&.-t*
‘ - In.
* See above, pages 643—684.
+ See above, pages 708——765, and for the new
elaulty pages 760, 701, 762,
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“In the - fourteenth - plate, I conceive it
would be proper to tevife the commiffions-
of the governours of provinces, and amend
them in fome other particulars, belides that:
of the exercife of martial law, at leaft fo far,
as to ‘infert in them all thofe parts of the
inftru&ions  under the royal fignet and fign--
manual which purport to convey any pbwers
either to the governour alone, or to the go-
vernour and council together; to the end
that the inflructions may be reduced to their
proper and legal office, of privately guiding
and reﬁrainihg the governour in the ufe he
’ is to make Eof .the p’owerys/ publickly and Je-

gally” delegated to him by his commiffion.

under the great feal :----if indeed it is ever
neceflary to give him any private inftructions

.at all; as fuch inflrutions are communica--

tions of the royal Will and Pleafure that {feem,
in their nature, to be fitter for the ufe of
ambafladors, employed in making treaties of
peace or alliance, than for that of perfons
employed in the government of - peaceable
provinces according to known ‘and certain
laws, '

In

To revife and -
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commiflions .
of the govern-
ours  of pro-
vinces in A..
merica.
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In the fifieenth place, I thould think it
would be good policy to declare, - (though;
perhaps, this is more than 'the Americans,’
in point of juftice, can demand,) by refolu-
tions in both houfes of parliament, that it is
not expedient to require the American co-
lonies to contribute any thing towards the
difcharge of the publick debt of Great-
Britain already contratted, in any mode
whatfoever, whether by taxes to be impofed
by the Britith parliament, or by grants of
their own aflemblies, or in-any other manner
whatfoever ; but only that it is reafonable

that they fhould contribute in a moderate-

proportion, fuited to their feveral abilities, to
fuch of the future expences of the Britith-
empire as are of a general nature, and relate
to all the dominions of the Crown, and of°
which they will reap the benefit as well as
the inhabitants of Great-Britain,

In the fixteenth, and laft, place, I believe
it would be prudent to offer an a& of pardon,
indemnity, and oblivion to all the Americans
who have offended the laws, .upon their
laying down their arms and returning to the

' - obedience
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obedience: of the Crown within. a limited
time ;. without making any exceptions what-
foever, not even of the moft obnoxious
perfons. ‘ '

'~ By fuch a plan the principa s of un- A general re.
y plan the principal caufes of un- 2 Goneral re-

eafinefs and difcontent amongft the Ameri- foregoingplan
cans would, as I conceive, be taken -away, o Rl
and, confequ’ently, if they are fincere in their
_declarationé of a defire to continue conne&ted
with Great-Britain, (as it feems highly pro-
bable that all the colonies, except thofe of
New-England, are; and perhaps even in
thofe colonies there may be many perfons of -
the fame difpofition ;) it feems reafonable to
hope that it would be generally approved and
accepted by them. And yet the fupream
authority of the parliament of Great-Britain
would not be given up.¥

% N.B. The reader is defired to recolle that this
plan of reconciliation is adapted to the fituation of our
conteft with America in July, 1775. But many of the
propoﬁtlons recommended in it feem fit to be adopted-
gven at this time, (January 25, 1779,) if any plan of
_rgconcxlxgt‘xon at all can be now of any fervice. The
principal articles of this plan were publithed in the
Additional Papers relating to the Province of Quebecky
pages 487,——510, in June, 1776, L
- You.I  Lilll  FRENCH:
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FRENCHMAN.

‘As far as T can judge of the fubje@, I
imagine fuch a plan of reconciliation would
be likely to be attended with fuccefs, if Great-
Britain were to adopt it immediately, before
the mutual injuries and miferies of acual war
between the two countries fha]l have alie-
nated and imbittered the minds of the cons
tending parties beyond all poffibility of return
to their former confidence and affetion.
And I therefore mott fincerely with it may
be followed.-~-« But now, as we have finifhed
the difcuffion of this important fubje@, it is
time to put an end to this converfation;
which I do by moft heartily acknowledging
the obligations I lie under to you for the pains
you have taken to fatisfy my, (fometimes,
perhaps, inordinate,) curiofity upon the
various topicks that have occurred in this
difcourfe.

END ofF THE THIRD DIiarocus.
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