
RULES AND ORDERS 

OF 

PRACTICE, 
POll THE 

DISTRICT OF JlONTREAL. 

FEBRUARY TERM, a~au. 

AMENDED AND AUGMENTED TILL THE 20th JUNE, 182S, 

TO WHICH 18 ADDED, 

THE RULES AND ORDERS OF PRACTICE, 

IN THE PROVINCIAL COURT OF APPEAL$. 

MONTREAL: 

l'RINTED BY T. A. TURNER, 

No. 16, Notre-Dame Street, 

P.oR JOSEPH NICKLESS, BOOK.SELLEn.. 

1823. 





TABLE OF CONTENTS. 

IJrCTJON f.-or the Court. 

\ SECT. II.-Of the Habits of Officers, Barristers, and Counsel. 

SECT. IlL-Of the Sheriff and Prothonetaries' Offices. 

SECT. rV.-Of Service of Process~ 

SECT. V.-Of the Return of Process. 

SZCT. Vr.-Of Appearance, Election of Domicile, and Default. 

SE~. VIl.-Concerning Attornies, and of their Prosecuting and De-­
fending Causes. 

SECT. VIII.-OfCapias ad respondendum-Of Special Bail-Of Surren­
der, and of Debtors-Detention in Prison. 

SECT. rx.-Of Security for Costs, by persons prosecuting Suits, &c. 
who are not resident within this Province. 

,sECT. X.-OfDedarations and Pleadings thereto relating. 

SECT. Xl.-OfPleas, Exceptions. Dilatgry Pkas, and Inscription enfou.T. 

SEcr. XII.-Of Replications. 

SECT- XIII._Of Incidental Demands. 

SECT. XIV.-Of Filing Deeds, &c. whereon any action may be ground. 
ed ;-And of Filing other corroborative \\ r;ttell Evidence. 

SECT. XV.-Of Withdrawing Exhibits. 

SECT. XVI.-Of Communication of Writings filed in any cause to bn 
offered in Evidence. 

SEcr. XVII.-Of Records. 

SECT. XVIII.-Of Intervention. 

SECT. XIX.-Of Pleas and Issues to be formed during Vacation. 

SECT. XX.-Of Filing Declarations, &c. on Evocation of causes from 
the Inferior Term. 

SECT. XXI.-Of General Rules for Pleading, and of other Proceedin~i'o 



CONTBNI'S. 

SECT. XXJI.-Of Trial (If Causes at Issue. 

SECT. XXIII.-Of Motions, and hearing thereol2. 

SECT. XXIV.-Of Hearing on Law Issues. 

SECT. XXV.-Of Exception to any Interlocutory Order or lJJdgment or 
this Court. 

SECT. XXVI.-Of Exc~ptions to the Regularity of Service o~ Process 
and Affidavits thereon, and of Exceptions to the reiularlty 

of Filing Exhibits, and· their sufficiency. 

SECT. XXVII-OfWitnesses, and their examination-Of Evidence, and. 
of Enquete. 

SECT. XXVIII.-Of Commissions Rogatoi7'es. 

SECT. XXIX.-Of Faits and Articles. 

SECT. XXX.-Of Trial by Jury. 

SECT. XXXI.--Of New Trials. 

SECT. XXXlI.-Of Arrest of Judgment. 

&ocT. XXXIIl,..;-Of the Entry of Motions for New Trials, or in £rrest 
of Judgment. 

SEcr:~XXIV.-Of Peremption, or Discontinuance of Actions. 
," 

SECT
f 

XXXY.-Of Executions. 

SECT. XXXVI_Of the SberLff's Office-Upon the Receipt .and Return 
.of Writs-And of Levies and Sales under Execution. 

SECT. XXXVI I.-Of Oppositions to the Sale of Effects and Estate, 
t;cizcd by exccutio.n, I)r to the d-istribution .of dle pr.oceeds.of sucll 
Sale. 

SECT. XXXVIII.-Of Proceeding in respect ~ Appeals.. 

SECT. XXXIX.-Of Saisie Arret. 

'SECT" n.-Of Costs. 

SECI'. XLL-Of Dehto.rs in. GaoL 

SECX. XLIL-Of Actions of Assumpsit. 



~I~~m~ ~~ ~lt1t~~@ mmll~m!~ 

~outreal. 

lI2m:aVAmy ~m;mm~ 

1811. 

\VHEREAS it i~ expedient to correct, alter, and amend the severat 
Rules of Practice of this Court, made previous to the present Term: 

It is therefore ORDERED-That all the said previous Rules of Practice 
be RE'icDIDED, and that the several Rules and Orders, hereafter ex­
pressed, be strictly pbserved and conformed to by the several Advo­
catEs, AthJrnies, Officers, and other persons whom it may concern. 

SECTION I. 

Of the Court; 

A R TIC LE I. TH AT the several days herein after mentioned 
shall, in each Term, respectively be held to be Holy Days~ 
within the intent and meaning ot the ith Section of the Pro­
vincial Statute of the 34th of his Majesty George the Third, 
Chap. 6; That is to say-The first day of January, Circum. 
cision, Epiphany, Annunciation, :>nly when solemnized on 
the 25th of March, Ascension, Good Friday, His Majesty's 
Birth Day, Corpus Christi or Fete Dieu, St. Pierre and 
St. Paul, All Saints, Conception, and Christmas-Day: and 
that on these several Holy Days, this Court shall nor. sit or 
be held, but that on every other (Sundays excepted) it shall 
sit and be held in each Term respectively. . 

2.-And it is ordered that the officE' of the Sher:ff and Q£ 
. th~ Prothonotary ~hal1 be open, and attendance lh~reiri res .. 

B 
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pectively' given on every day at the hours by the Rules here­
in appointed, except on the above Holy-Days and Sundays. 
And that all the several Rules of this Court, wherein an 
exception may be contained for the non-service' or filing of 
pleas on a Holy-Day, shall have relation only to the Hl,ly. 
Days above declared. 

-
SECTION II.· 

OJ the Habits rrf Officers, Barristers and Counsel. 

IT is ordered, that the several Officers of this Court, in 
the c:xerci~e of their respective offices in Court. do appear 
habited in gowns, such as are worn by like officers in his 
Majesty's Courts in England; and that the several Bartisters, 
and Advocates do appear in Court habited in such gowns 
and bands as are worn by Barristers of similar degree at 
Westmimter-Hall. And that this Court will not hear any 
matter moved by any Barrister or Advocate, who shall not 
appear so hJbited when moving the same. 

-
SECTION III. 

OJ tlte Sl,er!if alld Prothonotaries Offices. 

SHERIFF.-That the Sheriff's Office be by suitable means 
publickly notified on the door thereof; and that he do by him. 
self, or some proper person by him authorised, attend in his 
said office every day in Term time, where free access may be 
had, from the hour of eight in the morning to six in the af. 
ternoon, from the first of April to the twentieth of October, 
inclusive; and from the hour of nine in the morning to five 
in the afternoon, in the Terms that may be held from the 
twenty-first of October to t'.e first of April. And that du­
ring the vacation, attendance as aforesaid shall be given in 
the said office tro~ t~e hour of eight in the morning to noon ~ 
~nd from two to SIX 10 the afterno:m, from the first of April 
to the twentieth October, inclusive; and from the hour of 
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nine ~n the morning until noon, and from t\,vo till half past 
four III the afternoon, from the twenty-first of October tiiI 
the first of April, Sundays and Holy-Days excepted. A:ld 
that the Sheriff do permanently expose in his office a public 
notification of the respective periods and times, above direct­
ed, at which his said office will be open for discharge of the 
duties thereof. 
~.-That the attendance in the Sheriff's Office, directed 

as aforesaid, shall not, in any manner, obstruct or excuse 
his personal attendance in Court, and during the continuance 
of the Court's sitting in T enn time, which is hereby enjoin­
ed and directed. 

PaoTHONOTARJES.-1. That the Office of the Protho­
notaries be by suitable means publicly notified on the door 
thereof; and that they do by themselves, or proper person 
or persons, by them au~horised, attend in the said Office or 
Offices, whereby free access may be hld to the Records of 
this Court, and ~uch other business performed as pertain to 
the duties of their office, every day during Term time, from 
the hour of eight in the morning to six in the afternoon, 
from the first of April to the first of November; and from 
the hour of nine in the morning to five in the afternoon, in 
the Terms that may be held from the first of November to 
the first of April. And that during the vacations attendances 
as aforesaid shall be givCl\ in the said Office or Offices from 
the hour of eight in the morning until noon, and from two 
till six in the afternoon, from the first of April to the first 
of November; and from the hour of jne in the morning 
until noon, and from two till half past fOUl- in the afternoon, 

. from the first of November to the first of April; Sundays and 
Holy-Days excepted, And that the Prothonotaries do per­
manently expose in their Office, a public notification of t;lC 
respective periods and times above directed, at which their 
s,aid office will be open for discharge of the duties thereof. 

2.-That the attendance in tHe Prothonotaries Office, 
above directed, shall not in any manner excuse or obstruct 

. their personal attendance in Court every day, and during the 
continuance of the Court's sitting in Term time, nor a lik~ 
personal attendance upon any of the Judges of this Court, at 
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:lny sitting that m~y be appoipted and ?e.ld during V:ication, 
which attendance IS severally hereby enJo1Oed, and upon the 
said Prothonotaries respectively directed. 

3.-That the proceedings of this Court shall be reguhrfy 
entered and written in a fair hand, in a register to be kt:pt for 
this purpose by the Prothonotary, with a proper index there.to. 
in whic:h register shall be left sufficient !'paces for entenng 
the different proceedings in each cause separately. and as they 
follow in succession, until the tinal determination thereof. 

4.-That all the causes returned into [his Court shall be 
nutTlbere.:l. to comml'nce with number one of t: e causes of 
the present term. and be continued progressively for twelve 
terms, at the expiration of which, and of every subsequent 
twelve tel'ms, the said numbers s!Jall be again renewed. 

5. That all the records in the causes in which final judg­
ment shall have been given, shall be carefully tied up and 
laid aside in a separate box. on which shall be marked the 
term in which such judgmpnts were rendered; and all pro­
ceedings which may arise by opposition, or otherwise; subse­
quent to ~uch final judgment, shall be joim'd to the rfcoFd 
in the original cause as connected therewith. and when de­
termined shall be bound up and deposited amongst the causes 
decided in that term, in which :mch ulterior proceedings ~hall 
have been f,O determined. Alld for the greater security and 
the more ready access thereto. 

It is orden-d, That a list of the cau~es, so determined and 
deposited in each box, f'hall be made up in the ordu in which 
they are so deposited and remain therewith; and when any 
of the said records shall be at any time removed from their 
place, either by appeal or by reason of suh-equent proceed­
mgs to be had thereon, such removal, and the cau~e thereof, 
shall be minuted by the Prothonotary upon such list. 

6.-That el'ery writ and proce~s. and every copy of any 
judgment, rule or order, of this Court, or of any other paptr 
or doc.ume~t issui?g from th~ 0ffice ('If the Prot?onotary, shall 
be wntten 10 a fair hand, WIthout erasures or 1Oterlin<::ations , 
and withnut any figures or abbreviations of words therein, 
other than may be contained in the original, and as are ne­
cessarily descriptive then'of; and every suit, process, or copy 
as aforesaid. issuing from the scrid office, and not made con-
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formable thereto, shall not be considered as authentic, nor 
shall any fe~ be charged or allowed therefore. 

7.-1n order to prevent difficulties touching the payment 
of the fees and emoluments allowed to the Prothonotaries of 
this Court for the business of their office, It is ordered, that 
in every cause in which a bill of cOlits shall be presented by 
any Attorney of this Court for taxation, in which there shall 
be due or charged any fees or disbursements to the said PrQ­
thonotaries, there shall :e annexed to every such bill of cost!; 
the Prothonotaries' receipt, for the payment of such fees and 
disbursements, before such bill shall be taxed. 

8.-It is ordered, That the Prothonotaries do preserV2 a 
book or register, to ascer~ain the filing of copies of declara­
tions in ev~ry cause that may be made under the rules of 
practice, to the end that the said Prcthonotaries may at all 
timGs ct:rtifv the exact p·:riod of filing such. copies, and by 
whom so filed; and also of the deL'ndant or his Attorney, 
taking up any such copy, so being filed, for his use, and the 
period of the same being delivered, and to whom the same 
may be delivered, and for every such registering the said 
prothonota·ies shall be entitied to charge the sum of one 
~hilling to the plaintiff's costs against the defendant • 

. 13 

SECTION IV. 

OJ Service qf Process. 

1. THAT on an original suits 0r proc::s~, requiring any 
defendant or person to appear in this Court to answer or de­
fend, and when such person may reside within the town of 
Montreal, or at the distance of one mile therefrom, due ser­
vice of such 'process shall be made two whol~ days, or fort 1'­
eight hours, previou'i to th,~ return thereof. 

2. And the like service of l)rocess shall be made at the 
several periods, and conforrnably to th(' di<;tance of the place 
of residence of such defendant in the s'~vt'ral cases following. 

3.-And where the d~fendant may r,oside nut of the city 
and suburbs of Montreal, and within a distance not exceed. 
ing five l~agues, due service shall be made three whole dlYS 
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previous to the return; and when such residence may be from 
five to ten leagues, the service shall be made four whole days 
previous to the return; and when such residence may be 
from ten to fifteen leagues, the service shall be made five 
w;l()l:.:- days previous to the return. 

4.-And when such residence may be from fifteen to 
twenty leagues distance, the service shall be made six whole 
days previous to the return . 

. 5. And where from twenty to t~irty leagues, the service 
shall be made eight whole days previous to the return. 

6. And where the defendant's residence may exceed thirty 
leagues, then sllch service shall be made conformably to the 
special order of one of the Judges of this Court, upon due 
consideration of the season of the year and situation of the 
defendant's resilL-nce. 

7. That the Sheriff or Coroner to whom any process or 
writ may be directed for service, and which may express a 
declaration to be thereunto annexed, do not 2uake any return 
into this Court upon such writ, unless the declaration or 
writin2", therein referred to, be annexed to the same. And 
if any C such return be made, the same shall be taken from 
the Records of this CourtJ and no proceeding had there~ 
upon. 

8. On the service of any writof capias ad respondendum, the 
plaintiff shall be bound, ~t [he time of serving the defendant 
with copy of such writ, to serve a notice in writing llpon the 
said defendant, informing him that a copy of the plaintiff's 
declaration will be left at the Prothonotaries' office for the 
said defendant in such case, within fi\'e days from the service 
of such writ, and that the plaintiff making due service of a 
copy of his declaration, conformably to such notice, the same 
shall be takm and considered as sufficient, unless the defen. 
dant, before the expiration of the five days, do notify the 
plaintiff, or his attorney, of his, the defendant's, elected do­
z:ti~ile, Within. the city of Montreal, whe:e a copy of the plaing 

tIft s declaratlOn may be served upon hIm, such defendant. 
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SECTION V. 

OJthe flAlInl if Process. 

1.-THA T the first business of the Comt, at e\'cry sitting? 
be to receive the returns on the service of process, and that 
the same be entered of record; and the respective defen­
dants, where no appearance may have been entered, be openly 
called for app~arance, and the legal course of proceedings 
taken thereon. 

2. That all returns upon any process ad respondendum. 
shall be made and signed by the officer to whom such writ 
may be directed, and shall specify the manner, time, and 
place of such service; and particularly the parish and coun­
ty, in which such service has been made. 

s.-It is ordered, That no writ or process of any kind 
shall hereafter issue at the office of the Prothonotary of this 
Court, without a fiat signed by the party demanding the 
same, or by.his Attorney, in which shall be expressed the 
names ()f the parties to the suit, their place of residence, and 
addition respectively, the nature of the writ demanded, and 
the day of the return thereof, which fiat shall be filed and 
preserved by the Prothonotary, who shall be entitled to de­
mand therefore one shilling; and in case the date or day of 
return of any writ or process so issued in conformity to such 
jiat, or the name of any party in manner as above directed, 
shall be altered or changed, no return thereon shall be admit­
ted or received by this Court. 

-
SECTION VI. 

Of Appeal"allcP, Election if Domicile, .and Dl!foult. 

I.-If at the return of any process or rule of this Court~ 
the Defendant thereupon shall personally appear in Court, 
to defend any action, suit or rule, against him brought, he 
shall at the time of such appearance make an Election of Do­
micile in the town of Mont;eal, and which shall be consider­
ed as his place of legal residence to all intents and purposes, 
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respecring and during th,> prosecution of the said action, rule 
or proceeding. 

2.-And where any Defendant may fail to elect such do­
micile, the Plaintiff may proceed in thl! cause, by a regular 
service of rules and oth~r legal acts, upon the Defencant, in 
the Prothonotary's Offic~, as his legal dumicile and place of 
residence. 

:J.-The above rul~ for the Election of domicile shall also 
extend to all Defendants who may petsonady take upon 
them the defence of any suit, in any stage of a cause, after 
the return of protess. 

4.-That in all causes where a return of srrvice be made 
on any process of summons, and the Defo.;adant may'not per­
sonally, nor by an Attorney. have duly entered an appear­
ance on the return day of such process, and during the sit­
ting of the Court, the- Prothonotary do, immediately after 
the rising of the Court, on the r\.'spective days of retum, en­
ter on such process a note of such non-appearance or default, 
and in every case where such default !nay be so entered. the 
Plaintiff may, on the third day of the COllrt. after said re­
turn day, move that the Defendant may be called for his 
appearance; and failing to appeal', a jlJdgment ot default 
may conclusively be enlered, and the merits of the Plaintiff's 
demand be examined, teaI'd and adjudged upon ex p.1rte, at 
such day as may be appointed for that purpose. 

5.-lt is urdered that every Attorney employed to appe3r 
for any person, in any suit in this Court, do enter such ap­
pearance immediately after the opening of the Court, at the 
teturn day of the process, and that in every case when: no 
such appearance may be entered, the Prothonotary do cause 
the Defendant, or per~on bound to appear. to be called pre­
vious tomakingthe dtfault directed by the Rules of the Court 
in sucb case made. 

SECTION VIt. 

Concerning Attornies, and qf their Prosecuti;?g and D'fendiRg C::usd. 

I.-IT is ordere~ that no Attorney shall sign any writ, 
process or declaratl'Jn, nor appear for, nor defend any per-
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son, in this Court, unless he·may be thereto duly authorised. 
2.-Thct any Attorney who may accept a warrant to ap­

pear, shall duly make appearance for such party; and wil­
tully neglecting so to dC), shall be liable to be suspended from 
the Roll and Practice of an Attorney of this Court. Nur 
shall any Attorney be received to countermanded and with­
draw such appeJ.rance without due notice to his client, and 
leave of the Court. 

3.-That no person, without a rule ot this Court, or an 
order of a Judge, and after due notice of the same to (he ad­
verse party or his Attorney, shall be admitted to change, 
shift or withdraw his Attorney in the cause. 

4.-And every Attorney who may be substituted in the 
place of any other, for the charge and conduct of any party 
in a cause, shall, at his ped, take notice of, and be bound 
by all rules and proceedings to which the former iI.Horney 
was or would have been liable, had he continue'! as Attar­
JJ.ey in the c.ause. 

S.-That an Attorney who shall appear for any party in a 
suit in this Court, shall be held and taken to be the Attorney 
of such party, in all matters and proceedings whatsoever, 
collateral and incidentat to such suit, as well after as before 
final judgement. This Rule, however, shall not be held to 
extend to such proceedings, after judgement, as by special 
rules may require personal notice to a Defenddnt on a judg­
ment obtained, as rules nisi for renewing a writ of execution, 
and the like. 

6.-That no Attorney of this Court, upon pai:1 of being 
interdicted and slruck from the Roll of Attomies, do pe"-
permit anyone to practice in his name. . 

7.-That no Barrister, Attornq, Prothonotary, Cner, 
Bailiff or Sheriff's Officer, shall be Bail in any action or suic 
to be brought, ot that may be dc'pending in this' Court. 

8.-That every Barrister, Advocate or Artc;:;-!1ey, ':;ho 
may be in practice in this COllrt, and not h"v!u,'l; absented 
himself for twelve months, and all the: several 0111(ers of 
this Court, shall respectively be held and considered :lS per­
sonally present, to answer every legal claim, suit, a::d de­
mand tbat may be preferred against either of them by 'J."Dy 
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person whom~oever; and shall be bound to answer the 
sa'ne, without (h~ service of proct:>s ot summons, requi .. 
ring an appearance to answer any such demand; the course 
of proceedi"gs being, in every other respect, conformed to 
according to the general rules of practice. 

g.-That no Barrister or Attorney, who shall be legally 
dismi~scd or suspnded from practice, in any of his Majesty's 
Court~ of Law, shall be admitted to practi·:e in this Court, 
until such Barri~ter or Altom, y shall have been readmitted 
to practice m the COllrt ill which he hath been so dismissed 
or suspendeu from practice. 

I D.-It IS ordered that no person who by any contract in 
writing ~hall hereafter hccorne bound to serve a Clerkship as 
required by law to entitle him to be admitted as a Barrister 
or Attorney in his Majesty's Courts of Law in this Province, 
shall be examined upon any reff.rence made to the Judg.·s of 
this Coun, unless the Indenture or otlwr writing containing 
such contract ~hall be registered within three mon~hs from 
the date thereof in the office of the Prothonotaries of the saId' 
Court in a Register to be kept for that purpose. nor shall any 
person to be examined in consequence of any such reference 
in ordt r to bp admitted as a BarristLT or Attorney as afore­
said or as a Nntan Public untd notice of the time and place of 
such examination, and the name of I hl' person to be examin­
ed. shall have been affix.ed npon the principal door of the 
C<;urt House of this district, where public nmices are usually 
affixed, and shall there have remained for and during the space 
of one week, and that no such t'xamination shall be had un. 
til (in the ca~e of anlpplication to be admitted as a Barrister. 
or A trom ey) an affidavit of t he person to be examined or of 
the B.lrristP r, Attorn;,:y Clerk or Prothonotary to whom he 
was bound, shall he made and filed to the following effc'ct, 
viz: that according to the intent and meaning of the Pro • 

. vincial Ordinance, ~5th Geo. III, chap. 4th, he hath bona 
fide served a regular and continued Clerkship for and during 
the space of five years, under a contract in writing (to be 
thereunto annexed) f,)r that purpose made and entered into 
with some Adv(lcate or Attorney duly admitted and practi­
sing in the Courts of Civil Judicature ia thiS Province or in 
~ome other part of his Majesty's dominions or with some 



11 

Clerk or Register of some Court of King's Bench or Court 
of Appeals within this Province, for and during the space of 
six years, or that such person hath been alrfady callt'd to the 

. Bar. or entitled so to be .and to practise as an dvocate or 
Attorney in some Court of Civil Jurisdicrion within some 
part of his Majesty's dominions. 

And in the case of any application to be admitted as a No. 
tary, '"that he hath bonll fide served a regular and continued 
Clerkship, fur and during the space of fiv,' years under a 
contract in writing (to be thereunto annexed) tor that pur. 
pose made ana entered into with some Notary duly commis. 
sioned and appointed, and practising as !'uch" shall have 
been duly made and dtlivered to the hstice or Justices be. 
fore whom such examination shall be had. 

ll.-That no Bartister or Attorney shall hereafter be ad. 
mitted to practice in this Court until in addition to the state 
Oath he shall have taken and subscribed upon a Roll to be 
kept by the Prothonotharies of this Court for that purpose, 
the tollowing Oath :-

"I, A. B. do S"l£.'ear tlat I 'lL,il/ tru~lJ and llonestly 
"demean myself in the practi.~e qJ a Barri.\ter and 
" Attornty, according to the be:Jt 0/ m.1f abillty. leara 
~, lling and discretion, 

"SO HELP ME GOD." 

-
SECTION VIII. 

Of Capias ad respondendum-Of Special Bail-Of Surrender and if 
.Debtors-Detention in Prizon. 

I.-I r' is ordered that every plaintiff or his Attorney, who 
may obtain the fiat of any Judge of this Court for a writ of 
Capias ad respondendum. or seizure of goods by attachment, 
or Saisie revendicatIOn shan at the time of applying to the 
Prothonotary for process thereupon, exhibit and file the af. 
fidavit upon whkh the said fiat was obtained. And that no 
Prothonotary, of this Coutt do presume to grant any writ of 
Capias ad respondendum or attachment, until the affidavit 
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aforesaid shall be filed of record. And every defendant shall 
. be entitled to a copy of such affidavit of record as aforesaid. 

2.-That upon every Capias or proce~s ad respondendum 
upon which bail is required, or upon an order of saisie and 
attachment, when the goods attached may be legally claimed 
and retained, or repossessed, upon giving security, the At­
torney or person cbtaining such writ, sh~il indor~e ~pon the 
said writ or p:'ocess, that the same hath been obtained UpC)fi 
::!itidavit, and the amount of the sum sworn to, for which 
bailor security should be required, in the form following: 
"issued upon the affidavit of.-- (e,lpressing the name,) for 
" the sum 0: """';'- (erp1'cssing the same in '/.Cords.)" And 
su".:h indorsement shall be signed by the Attorney, by whose 
ministry (or Plaintiff, if by him personally obtained,) the said 
writ or process may have issued. 

S.-And it is ordered that no such process. reqmrIng a 
personal arrest of the body or an attachment of goods, shall 
be executed, unless there be thereon the indorsement above 
mentioned. 

4.-That whensDever any person arrested upon a Capias ad 
1'csprmdendum or atta~hment, may be desirous to enter spe­
cial bajl~ the same shall be taken. if in Term lime, in open 
Court, after due notice of two full days, or forty. eight hours 
to the plaintiff or his Attoi'ney in the cause; in which notice 
shall be expressed the n:>mes of the Bail proposed, their res­
pective Occup;:ltiQns and place of abode, to the end that the 
plaintiff may, at the time of putting in such bail, require the 
persons, so becoming bail to justify upon their sufficiency, to 
answer the debt and costs, in case the defendant shall fail in 
the action. And that every plaintiff who shall neglect to re~ 
quire such justification, at 1 he time the bail may be so put in, 
under notice as aforesaid, shall not, at any future period, be 
permitted to nquire justificatio!1 . 

. 5.-Th~t any person, under arrest as aforesaid, may du­
nng vacatIOn, after the first Term, or during the vacation of 
any future Term, (if tne plaintiff's cause be not ripe for judg­
ment, and under delibh'e at such period) be permitted to en­
ter spF'cial bail, and justify upon the same, before any two of 
the Judges of this Court, under and conformable to the pre­
lient rules of Fractice for notice in putting in <!nd lhe justifi-
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. otion of speci~l bail. And upon perfecting special bail as 
aforesaid, the defendant so under arrest, may be liberated 
from the same, by the order of any two of the Judges afore­
said. 

6.-And whereas,. by the rules of practice every defen­
dant is bound to plead within certain limited periods, it is or­
dered, that every defendant, arrested on a writ of Capias ad 
respondendum or attachment, and in custody, shall be bound 
to plead, according to the rules of this Court, whether spe­
cial bail be put in or not, and that no delay in the cause be 
had, by reaSon of putting in bailor justification, as above 
said. 

7.-That whensoever any person may be arrested upon a 
writ of Capias or attachment and shall be committed to gaol 
for want of bail, either for appearance or of special bail to 
the action, such person so arrested and committed by the 

. Sheriff (or Coroner where the Sheriff cannot legally serve 
the process) shall remain in custody until he may find special 

. bail in the action. And where he may not find special bail 
after such commitment, until two days, exclusively, after the 
plaintiff may legally have and obtain a writ of Capias ad satis­

Jaciendum, whereupon he may charge the person so commit. 
ted with such judgment as the plaintiff may obtain. 

S -And it is further erdered, that whensoever any person 
arre~ted upon. Capias ad respondendum or attachment, shall 
give special bail, and be afterwards surrendered in discharge 
of the same; the person so surrendered, and in custody, shall 
not remain in prison, under such surrender, longer than two 
Terms after judgment shall be recovered against the debtor; 
~nd upon which a Capias ad satiifilciendllnI, might legally be 

• had (of which the Term when judgment may be given shall 
be accounted one) unless the plaintiff shall lodge with the 
Sheriff a writ of Ca. Sa. whereby the body of the debtor 
Play be charged and detained. 

Of surrender if a Debtor in discharge '!f Bail, .)-c. 

] . ....:...It is ordered that whenever the Sheriff shall take bail 
for the appearance of the party arrested, upon writ of Capias 
{ld respondendum, hi.s return upon such writ shall specify the 



140 

taking of such bail, that the plaintiff may pursue a regular 
course thereon. 

2.-And in case the party so adinitted to bail do not ap­
pear on the day of the return of the writ, the plaintiff shall 
be entitled to demand and obtain from the bheriff an assign­
ment of the bail bound for such course thereon as he may b~ 
advised. 

S.-That such assignment of ~he bail bond shall not be 
considered, as exontrating the ~heriff, if it shall appear that 
the bail by him taken was not at the time of taking the same, 
sufficient to secure to the plaintiff the rights by him prosecu­
ted, under such writ of Capias. 

4.-That the defendant arrested under a writ of Capias 
ad re$polld~nclum, may surrender himself, or be surrender­
ed by his bail, at any time previous to an assignment of the 
bail bond, and the bail be thereupon discharged. 

5.-That after the assignment of the bail bond, or an action 
brought thereon, a like surrender may be made at any time 
before judgment against the bail, on payment of all costs that 
have arisen by reason of the assignment of the bail bond, or 

. of prosecuting the bail; or at any time previous to a rule 
upon the Sheriff to bring in the body, or pay the debt due 
to the plaintiff from the person so arrested; and the same 
upon his neglect, being declared absolute. 

6.-That such upon tho Sheriff to bring in the body being 
(by reason of his neglect or other causes) declared absolute, 
shall charg:e and render the Sht'riff liable to pay the debt and 
costs which the plaintiff may establish against the plaintiff's 
original debtor arrested and bailed. 
7.-That arule plaintifi may take an assignment of a bail bond 

and prosecute thereon; but shall not obtain judgment until 
he may h"ve establi~hed t.is debt a'!ainst the defendant on 
the original suit upon which the bail became surety, either 
upon the Capias ad respolldt:ndum for appearance, or upon 
special bail in the action. 

8. - fhat a surrender of a debtor may be made by him­
self or by his special b"il, in vacation before anyone of the 
Judges of this Court, and such debtor be charged to the cus­
tody of the Sheriff in discharge of the bail. 
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~.-lt is. ord.er.::d that in every cas; where a plain' ,iff may 
under spe<::Ial cIrcumstances of lort, frespa!>s, pf!rsC' Jrlal inju­
ties to him done by (he d·=f~ndant, apply for a ( ":apias ad 
respondendum to hold :>uch def~ndant to speci.al bail in the 
due course of proceedings thereupon, he shall. b y bis affida­
vit i~ that respect to be made over and abov~ s' wearing to a 
precIse sum of damages sustallled, be bound III the said affi. 
davit, fully to state the several grounds and cir cumstances of 
such Torts or pen,onal injury and damages in orJer that the 
Judge taking such affidavit may in his discre tion make such 
order for ball as to him may appear reas('mab ·Ie from the cir­
cumstances of facts dl'posed to or any les.ser i JUrn. if any such 
order for bail may be reasonable to be m?de thercupori ; and 
without such special grounds be stated as aforesaid for Torts 
or personal injuries to he granted as afore~ 2.id. 

\0 -In as much as it is necessary that a po<;itive Oath to 
the existence ot a debt should be maJe to- entitle a party to 
claim an order for a Capias ad re"J1onue1lt .ium; It is ordered 
that in every cast' where an Attorney ad 1 te!!,o/ta, for any per­
son absent from this province may mak.e ~ lath to a debt by 
reference to d~)c.ument upon \\ hich any such debt is presu­
med to arise to the constituent and be due at the period of 
the application for such suit, the said ,dfidavit shall be accom­
panied by an Oath made by the Creditor, his Book-keeper or 
Clerk before a Judge of some Court. of Record competent to 
receive such O<lth, and if in Great Britain, such Oath to be 
made in conformity to the Statute in such case made and 
provided, and to the exist~nce of such debt, and without 
which no wit of Capias ad resp(mdendum shall be hereafter 
granted on the O(lth uf an Attornev ad nep:otifl, who cannot 
positively swear to the debt due to the Plaintiff at the time of 
making such Oath as aforesaid. -

SECTION IX. 

Of Security for Costs hy persons prosecuting Suits, ~c. who are not re­
sident within this Province. 

I.-IT is ordered that in every case where any person not 
resident within this pr~vince, may pl'ose~ute any original or in~ 



dental JL'mand or claim, by intervention or oppositon, he shall 
be bound within two dap after the same may be entered in 
Court, to give security for costs, if a motion may be m;}de 
fur that purpose, to answer the opposite party's costs, if such 
pbintiff or claimant should fail to make good his demand. 

:2.-And that every party legally enritled so to move, shall 
obtain as of right. an order for security, b::ing duly entered 
within two days after such motion; and on failure thereof. 
that the action. claim, demand or opposition aforesaid, shall 
be dismissed with costs. 

S.-And it is further ordered thJ.t every person who may 
be entitled to such security for costs, shlll be bound to move 
therefon~, within the perIod of four days from the entry of 
the action or claim afuresaid; otherwise he shall bf' held and 
considered as having waived and r;:!intlwshed his right to se­
curity for costs as aforesaid. 

-
SECTION X. 

OJ Declamtiuns alld Pleadings thereto relati'lg. 

THAT the respective parties in every suit do state, with 
clearness and precision. the nature and grounds of the de­
mand or action, and th\!! defence thereto. And that in all 
answers, pleas or replications to be made in the snit, parti­
cular attention be given to a\"oid a dep<lrture from the object 
of the demand or action, as every insufficient declaration or 
plea to the ~ction, and every departure in pleading that lllay 
introduce irregularity in the suit, and ill th,: issue to be join­
ed upon clear and certain points affirmed and denied, will be 
rejected and dismissed by the Court, with costs, to be taxed 
against the party faili:lg to conform to this rule and order. 
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SECTION XI. 

Of Pleas-Exceptions-Dilatory Pleas-aud Inscription en fauL 

J .-1 T is ordered, that all pleas or exceptions, declina­
loire, dilatoire, or peremptoire, a fa lor me, shall be fi,ed the 
day after the return of the writ or process or appearance of 
the defendant. -, 

2.-That in every case where the parties, plaintiff or de. 
fendanr, may have right and be so advised, every answer to 
any exception dt'Clinatoire, dilatuire, pCI'emptoire, a fa forme, 
and also e\'ery rejoinder to such answer where permitted to 

be mar'e. shall respectively be filed within a like period of 
time allowed for filing such exceptivn or dl!c1inatory or di. 
latory plea as aforesaid. 

_'1nd due service shall be m:lde of a copy of every such 
plea. {',rceptlOll dec!inatoire, dilatoire (;1 perc11Iptoire, and of 
€n-ry sllch answer and f(·joinder as aforesaid. 

S.-And whereas the practice of filing pleas of general 
exception hath been frequently used for the purpose of e\-a. 
sion and delay: It is ordered that no pit-a of exception, whe­
ther declmatoire, pere17lptoire, fI la forme, or tlifalOire or pc. 
remptoire en droit, or by whatever denomination or term 
such plea or exception may be described, 5hall be n'ceived or 
filed in any cause, unless tiuch pIca or exc;:,ption ,hall contaill 
all thespl?cial grounds upon which the same may be founded, 
and upon which the party excepting is to b~ heard upon mo. 
gument before the Court; and no general exception or plea 
a£ aforesaid, not containing special grounds, shall be recei. 
ved or fikd in any cause. 

Nor shall any such plea or exception be amended, after 
the same hath been filed; nor any such plea, except an C'x· 
ception peremptoire en droit be rec<.'ived by the Prothonotary 
of this Court, unless at the time of presenting the same to 
be filed, the party shall deposit with the Prothonotary 
£1-6 ... 8, on account of the costs th:tt may be adjudgtd upon 
such plea if the same sbuld be dismissed. 

And it is declared, that no exception declinatoire, peremp. 
loire it lajrJ:7ne, or difatoire, shall require an answer froln 

D 
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the plaintiff in the cause, or any pleading or issue, if the 
plaintiff sees fit to have the same heard on its merits, with. 
out answer. And a verbal motion may be made by the 
plaintiff immediately after receiving such plea for argument 
thereupon, without any notice to the defendant for that pur­
pose; and the same shall be heard forthwith, or so soon as 
the Court may see fit to order the same. It is, however, de. 
clared that the plaintiff so moving for hearing without ans­
wer, doth thereby confess the matters of fact contained in 
such declinatory or dilatory plea. 

And in every case where the plaintiff shall think fit to ans. 
wer such declinatory or dilatory plea or exception, and the 
answer may be general and not containing any special mat· 
ter to which the defendant shall be bound to reply, the ans­
wer aforesaid shall form the issue between the parties upon 
the matters of such plea to be argued and adjudged, and no 
replication shall be filed thereupon; And the hearing upon 
such plea and answer may be moved for and had without 
notice and in the manner before mentioned. 

4,.-That every defendant who may not plead either of the 
pleas abovementioned, shall, within three days after his ap­
pearance entered, file his defence or plea to the merits of the 
plaintiff's action, and also file all such writings and docu. 
ments in his possessions or certified copies thereof, and upon 
which the plea or uefence is made and grounded, with acer­
tilled list of the same: And that the defendant at the day of 
filing such plea do make due service thereof. 

The above Rule is not to be construed to debar or pre­
vent a defendant, personally appearing, from making such 
verbal answer or plea to the plaintiff's demand and declara­
tion as by law is permitted to be done and entered. 

5.-It is ordered that every exception peremptoire, or plea 
which respects the right and not the form of the demand, as 
well as all other matters or ground of plea to the merits of 
the plaintiff's demand, which might have been in the know­
ledge of t!te defendant, at the time ?f making such exception 
peremplOire or plea, shall be contamed and set forth in one 
and the same pleading, and filed within the period allowed 
for filing a plea to the merits of the plaintiff's action. 
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6.-Th~t whens?ever. any ~efen.dant may have made a plea 
or exceptlOn declmatOlre, dzlatolre, or peremptoire a la 
jorme, or the plaintiff may have made any exception where­
on hearing and judgment may be made, the parties respec­
tively, afcer the judgment made as aforesaid, shall be bound 
to file a plea or replication or rejoinder, as the case may r~­
quire, within the period allowed for pleading to the merits 
of any action, or replying to any plea to the merits, and 
without any special motion or order for that purpose.­
And the party neglecting so to do may be adjudged as in a 
case of default for want of a plea. And if such neglect be 
on the part of the plaintiff not filing a replication or other 
plea which of right he might have filed, he shall be foreclo­
sed, and the cause proceed without the liberty to file a repli. 
cation or other plea in the action. 

7.-That whensoever a defendant may be committed to 
Gaol upon a Capias ad respondendum, or under the order 
of this Court for want of a special bail, being entered in the 
action, he shall be bound to plead to the plaintiff's action 
within the periods allowed by the rules of this Court to any 
other defendant, after the plaintiff may have duly served the 
defendant, so in custody, with a notice to plea in the action, 
conformable to the rules of practice in that behalf made and 
provided. 

Inscription en Faux. 

8.-It is ordered that whensoever any party in a cause may 
be entitled to make an inscription deftux again~t any act or 
instrument offered in evidence by the opposite party, he shall 
be bound to do the same previous to his making his plea or 
replication as the case may be. And that in any case when 
a party may plead to a declaration whereon exhibits are of. 
fered,.he shall theFeafter be foreclosed making an inscription 
enjau.r; and so if the plaintiff shall reply to the defendant's 
plea wherein exhibits are filed,he shall be foreclosed as afore­
said. Provided always that this rule shall not deprive any 
party from making an inscription en faux, against any act or 
instrument offered in evidence subsequent to the plea or re· 
plication, as aforeiaid, if such inscription be made previous 



20 

to setting the cause down for evidence, on the Role d' EIl­
quile, or an appointment to be heard on matters of law in 
issue between the parties and not otherwise. 

9.-That in all cases when the writ of procesi ad respon· 
dendurn may not be made returnable and returned on the first 
day of any term the defendant shall not be bound to file any 
plea in . any such acdon until fifteen days after the return of 
process may be made, and then accoraing to the practice of 
this Court, as if the said writ, summons or process had been 
made returnable on the fir:;t clay of any Term, and in case the 
above delay fur pleadillg shall extend beyond the sitting of 
the Court in term, rhen the same shall be regulated accord­
ing to the 19th s. ction of the- Rules of Practice, 

10.-Whereas the practice of filing general pleas upon plain 
demJnds und~r an ac e aUllumlil/lLl', which rf'quire no evidence 
on the part of the plaintif{ and the defendant under such ge­
neral plea claiming a right of Enqllete, or proof has been at­
tended with g"eat dL'lays,-1t is ordered that whensoever a 
plaintiff may pl"Oiiecutc an action upon any aele aUlltemique 
and upon which action no verbal teE-timony may be requisite 
to support the plain' iff's dt·mand, that evay plea to the me­
rits of the plaintiff's action ~hall cont;lin the specific grounds 
to b;? set up in pro\)f til les:;en ()r exonerate and discharge 
the defendant from such demand, and upon which special 
grounds ('vidence may be legally adduced, and that failing 
~uch specific grounds of defence, the plaintiff may of right set 
down the> calise on the Diary or H.ole de DrOit for hearing, 
and judgmtnt on the merits wilhout proceeding to set the 
cause down on the Diarv or Role d' Enquile tor proof pre. 
viLlUS to such hearing on the merits. 

11.-lr is ordered that previous to the filing of any plea, 
exception, replication, demurrer or other pleading, the At­
torney or party oifaing the same do enter and inscribe the 
same on the list of exhibits as being so filed in such cause, 
and the'ft'on specify the day of such exhibit being so filed; 
and failing so to do that no such plea or pleading shall be re· 
ceived or entered on the record in the cayse, but rejected. and 
procel>dmgs had as if no such plea or pleading as aforesaid 
bad been made or offered on the part of the party moving 
the same. 
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. ~hat in case a defendant dor:ot file a r1ea within the periods 
lImited by the Rules of Practice, he shall be considered to 
he in default, and the plaintiff shall be thereupon entitled to 
proceed t.T parte against him and to fix his cause by motion 
in Court for such day as he shall see fit, either fJr adduction 
of eviden~e or for such other proceeding as circumstances 
may reqUIre. 

• 
SECTION XII. 

Of Rpplications. 

].-THA T the plaintiff do, within three days after the de­
fendant may have filed and duly served the plaintiff with 
his plea to the merits, or exception peremptoire au fond, file 
his replication, or such other plea as legally he hath right to 
make, ~nd do on the same day make due service thereof, 
otherwise he shall be foreclosed from filing any such replica­
tion or plea. 

2.-And it is permitted to the plaintiff, at the time of duly 
filing, and serving a copy of such replication, to file such 
further documents and writings, which the defendant's plea 
may have made requisite, and that were not referred to by 
the plaintiff's declaration, or incumbent on him to file there­
with, and whereon the said replIcation may be grounded; of 
which writings a certified statement shall be made on the 
. plaintiff's list of exhibits, already filed in the cause, conform· 
able to the Rules of Practice. 

-
SECTION XIII. 

Of Incidental Demands. 

I.-THAT every incidental demand shall be. dee~ed and 
taken to be a distinct action from the demand m chief, and 
~hall not be permitted in any respect to delay the p~oceedi~gs 
of the plaintiff on his demand in chief, agamst which the lO­

cidental plaintiff may by his plea set up a cross demand. Pro. 
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\'ided always that nothing in this rule shall extend or be con­
strued to extend to any matter of reconvention or compen­
sation which shall amount to, and be pleaded as a defence to 
the demand in chief. 

2;-That when any incidental party may have several 
grounds of demand, he shall state and prefer the same by 
one and the same pleading; and at the time of filing the same, 
shall also file all writings, deeds and acts in his possession, 
or copies thereof. duly certified, upon which the said inci­
dental claim or demand may be formed • 

• 
SECTION XIV. 

q; filing Deeds, Src.-whereon any action may be grounded, and if filing 
other corroborative written evidence. 

1.-TH f\ T every plaintiff at, and on the day of the return 
of the writ or process, with a declaration annexed, do file 
in the Prothonotary's office all such deeds, bonds, notes, bills, 
accounts, documents and writings in his possession (or copies 
thereof by him or his Attorney certified as such) and upon 
which the suit or action may be grounded, as declared upon 
to the end that the defendant, under communication of the 
same, may prepare and make his full defence, and that the 
plaintiff do file with all such writings a certified list thereof,and 
whereon such documents or exhibits shall be ascertained, by 
a correct reference to the nature and dates thereof, and regu­
larly numbered, and that failing such reference, by which 
the exhibits aforesaid may be ascertained, they shall not be 
held and taken as part of the record in the cause, and that no 
list be offered or filed but when it is to accompany and ascer­
tain papers to be adduced in evidence.-And where copies of 
any exhibits so certified as aforesaid shall have been filed by 
a plaintiff with his declaration or replication, or by a defen­
dant with his plea, the original of every such exhibit shall 
be produced and filed in this cause, and the copy withdrawn 
previous to the hearing of the cause on the merits or on such 
point in regard of which such exhibit hath been filed and fail. 
ing so to do, such originals shall not afterwards be received. 
or permitted to be filed in the cause. , 



2.--That on the day of the return of any writ orproce9S~ 
issuing out of this Court, at the instance and on behalf of any 
person, not .resident within this p:ovince, the Attorney suing 
out such wrlt or process, do file with the Prothonotary of this 
Court, the power or authority under which such writ and 
process may have been sued out. and insert and describe such 
power in the list of exhibi~s to be filed in the cause; or on the 
return day aforesaid do move the Court on the special grounds 
of not being able to file such power or authority, in order to 
obtain a further day for filing the same. And failing to file 
a sufficient power or authority for prosecuting the action a­
gainst an absentee, on such day as may be appointed by the 
Court. that no proceeding shall be had. or obtained against 
anv defendant in such action. 

S.-That the plaintiff, in any suit before this Court, who 
may possess any corroborative written evidence relative to 
any demand or defenct· thereto, and which were not in his 
possession at the time of first filing his exhibits. may, upon 
due proof being made, appear at any time previous to set­
ting the cause down for trial, whether on an issue at law or 
on facts, be permitted to file all such corroborative written 
documents as may relate to, and be connected with the mat­
ters in dispute between the parties. And that a list of such 
documents and writings be indorsed upon, or annexed to the 
plaintiff's list of exhibits filed in such cause, and in the man­
ner as is in the first articles of this ,rule above directed • 

• 

SECTlON XV. 

Of Witltdrawing Exhibits. 

I.-IT is ordered that the Prothonotaries of this Court do 
not in any case, where final judgment may be made, grant 
during the Term or sitting of this Court, to any party in 
any such suit; or his Attorney, any exhibit or paper filed as 
evidence therein, unless under the express order of this Court 
therefore; nor shall any party interested obtain any such. ex-
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hibit in Term time. unless he shall have duly served on the 
other party or parties concerned in the records of such ac­
tion, a notice of the intended application, and to shew cause 
\Vhy the same should not be witodrawn from the records of 
this Court, and delivered to the party so requirin~ the same. 

\ 2.-And if any application be made during the vacation to 
withdraw any exhibit or pap','r filed in evidence in any cause, 
the same shall not be granted. unless by the ord.:r of two of 
the Judges of this Court, and after due notice to the adverse 
party interested therein, of such application to shew cause to 
the contrary, if any they may h;l\'c. And if the application 
be granted, a true copy of such exhibit or paper, authenti­
cated by the Prothonotary of this Court, sha.1l be filed of re­
cord before the paper applied for shall be withdrawn. 

3.-That no exhibit shall be withdrawn from a record; on 
which execution may be i:;sued, as directed by the rule upon 
issuing executions.-Sect. 35, 3. 

-
SECTION XVI. 

OJ Communication if Writings filed in any calise to ~e qffered ill evidclIu. 

1.-THA T it be clearly understood, and it is hereby onle­
red, th9-t every party in Court entitled to communication of 
papers, documents or writings filed conformably to the rul~s 
of this Court, do apply to the Prothonotary's office for the 
same, as a matter of right, and without sperial motion or ap­
plication to the Court for that purpose; and that all such par­
ties may receive the said communication of papers as afore­
said, upon lodging a list and receipt at I he said office for the 
writings so filed and taken in communication. And that the 
party so receiving the s.me shall be entitled to hold the said 
writings so long. and until the period he may, by the ordina­
ry rules of practice, be bound to file his defence, replication 
or other ~lea, and no longer. ' ' 

2.-It IS howe\'er, expressly provided and directed, that 
no act SOliS seing prive, or original paper writings of any des­
cription whatsoever, upon which an action or def~nce may 
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be made or founded, shall. be removed or taken possession of 
in communication from the Prothonotary's office, for any 
cause or pretence whatsoever • 

• 

SECTION XV!I. 

Of Rr:cords~ 

\VHEREAS many of the Records of this Court have, at different periods, 
been taken from the office of the Prothonotary, contrary to the express 
Rules of Practice and to the repeated orders in that respect, verbal­
ly expressed by the Court; and such a practice, if suffered to conti­
nue, must be attended, not only with delays, vexations, and of serious 
consequence to the parties interested, but may, in a highly criminal 
degree, 'obstruct the a'dministration of justice :-

I.-IT is therefore brdered, that any Attorney or Advo­
cate of this Court, who by himself, or through the ministry 
bf his clerk or other person, shall take or withdraw from the 
office of the Prothonotary any pleading, exhibit or paper filed 
in any cause, or any part of a record in any cause, contrary 
to the 16th Section of the general Rules of Practice for tak­
ing communicatibn of writings, filed and to be offered in 
evidence, shall be considered as having committed a con­
tempt of this Court, and the same be proceeded upon accor-
dingly. , ' 

2.-And it is further ordered that no Prothonotary of this 
Court do presume to deliver, or suffer or permit the record, 
or any part of the record in any cause" deposited in his of­
fice, to be withdrawn therefrom, either by himself or through 
the ministry of any clerk or person he may entrust with ~he 
custody thereof, except to any of the Judges of this Court, 
or to any of the Attornies thereof, conformable to the 16th 
Section of the Rules of Practice, in that respect, made for 
communication of writings, &c. upon the penalties attached 
to an open contempt of this Court, and in vi~lation of the 
trust reposeo in the discharge of his officbl dut1e~. 

E 



SECTION XVIIi. 

OJ Intervention. 

IT is ordered, that whensoever any person legally having 
rights to sustain, and who may be desirous to intervene and 
become a party in any suit that may be pending in this Court, 
the same shall be moved in the manner herein aftel~ expres-, 
sed, and previous to the cause being finally heard.-

I.-THAT the party intervenant, shall file a Requite en in­
tervemion, which shall contain the grounds of the demand 
and several rights which are intended to be alledged and sus­
tained in the cause, and in respect to the party before the 
Court in suit. 

2.-That the said Requete shall also contain all such con­
clusions or claims as the party, plaintiff en intervention, may 
have or intend to make in the said cause, to the end that le­
gal issues may be taken upon the same, and the original suit 
proceed without delay. , 

s.-That the said plaintiff en intervention shall file in the 
Prothonotary's office, (on the day ordered upon such Requele 
for the party's appearance to the same,) all such writings and 
documents in his possession whereon the demand may be 
made. -

4.-That any party intervening as aforesaid, shall, at the 
day of filing the intervention, give due notice thereof to all 
the several parties in the cause, to the end that due course 
may be taken thereupon, witbout delay. 

5.-That all and every further proceeding upon any inter­
vention, as aforesaid, whether on exception or plea to the 
merits of the same, and the issues thereon to be taken, and 
the filing of all writings, exhibits- or documents, touching 
the respective interest of the parties, shall be moved, made 
and done, conformable to the general Rules of Practice of 
this Court on original actions. 

6.-That whensoever a Requele en intervention may be 
made by the party interested, and not by an Attorney of this 
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Court, such patty shall at the time of making su~h Requete, 
~nd therein and previous to an order thereon for an appea­
rance, fix and elect a domicile, where course may be taken 
as; needful respecting the same. 

-
SECTION XIX. 

Of Pleas and I$s1jcS to be formed during vacation. 

It is qrdered, that in all cases where a plaintiff or defen­
dant would, by the present Rules of Practice, be bound to 
plead after appearance, and during the sitting of this Court, 
such party shall be equally, and in the same manner, bounq 
to plead, during the several vacations and out of Term. But 
~nasmuch as a further time may be allowed for filing such 
pleas respectively, ten, days are granted to the respective .par­
ties for duly filing any plea or replication, of what naturc:t 
soever, during the vacations after February and April terms; 
,!nd twenty days after the vacation of June and October terms • 
.{\.nd the like delay is granted for filing the several exhibits, 
with such plea or replication, as are directed or permitted by 
the Rules of Practice of this Court. And that these rules 
shall equally extend and be applied to all cases of opposition~ 
9r intervention. 

-
SECTION XX. 

(?/ filillg Declaratiolls, Erc.-On EvocQtion if Causes from tIle il!ft)·ior:. 
Term. 

\YlIEREAS it may be necessary, in every case, where the evocatio.n .or 
appeal of any cause may be made and admitted from the jUrlSdlc. 
tion of the inferior to that of the superior Term of this Court, that 
the plaintiff should more specially set forth the cause of action than is 
prescribed by the Rules of Practice, on ordinary process and,proceed. 
ings before the said inferior, Term. ' 

IT is. therefore granted and ordered, that. the p!.aintiff shall 
within three days inclusive from the allowance of such evo-
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cation or exceptiont file with the Prothonotary a declaration 
containing the special grounds of his cas.e. and deman~, and 
therewith file all such documents, wntmgs and eVidence 
whereon such declaration may be grounded; and that the 
uefendant and plaintiff shall then after conform to the Kules 
of Practice for filing pleas or exhibits, and bringing the cause 
to issue, hearing and judgment. 

-
SECTION XXI. 

Of General Rules for Pleading. and if other P,·oceedings. 

1.-IT is ordered that the Rules of this Court, directipg' 
the filing of pleadings, writings, or papers of what nature 
soever, be strictly conformed to, as peremptory rules made 
in every cause in court, and that a neglect of the same shall 
be considered as a default, and wilful disobedience to the 
rules of this Court. 

2.-That every rule of this Court, made in the presence 
of the parties, or their Attornies in Court, shall be consider­
ed as sufficiently notified, without the service of any such 
rule or order being requisite to enforce the same~ 

S.-And whereas particular circumstances and cases may, 
at times, require an enlargement of the rules of this Court, 
the same (upon sufficient cause shewn) will only be granteq 
where application may be made, one day at least, previous 
to the expiration of such rules. . ' 

4.-And upon every groundless 9.pplication for the enlarge­
ment of any rule, the party applying shall, at the taxation of 
costs in the suit, be adjudged upon all such dilatory proceed­
ings, to pay full costs. 

5.-That all pleadings, notice, rules, orders and j udg­
ments, and all other matters and proceedings, of which ser­
vice is or shall be required, upon any party in any suit de­
~ending in this Court, shall be ~erve.d upon the Attorney ad 
litem, who shall have appeared m thiS Court for such party. 
And in default of such appearance by Attorney, shall be ser­
ved at the elected domicile of such party, if he may have ap-



peared personally; those instances excepted in which perso­
nal service upon such party, is by Law or any Rule of Prac­
tice, or any special orcter made in the suit, required & directed.. 

6.-That all proceedings upon writs of Certiorari Pro­
hibition, Mandamus, Quo TFarranto and Habeas Corpus, 
ilnd upon each of them respectively. be in all things simila~ 
to the proceedings, upon such writs, in his Majesty's Court 
of King's Bench in England, in vVestluinster Hall. 

7.-That all Rules and Orders for the conduct and regu­
lation of any Attorney or Counsel of this Court, in any cause 
therein ciepending, shall extend to the party in such case per­
sonally appearing; and where no appearance by Attorney 
shall have been entered on behalf of such party, be Rules 
;md Orders for the conduct and regulation in every respect, 
of such party so personally appearing. 

8.-That every order of any Judge of this Court, which 
shall be obtained in va,cation, shall be subject to an appeal to 
this Court, and the validity thereof impeded, by moving the 
Court to set aside the same, or to set aside the proceeding~ 
which have been had ~T)der it. Provided, that any such or­
per which may be made with consent nr otherwise ucquiesced 
in, shall be as valid as any act of this Court. 
. g.-That all order and rules for the conduct and regulati~n 
of the Sheriff in the execution of his duty, or any part thereof 
shall extend to the CoroT+cr, in all cases in which, from any 
cause whatever such duty or any part thereof, shall or ought 
to be executed by him. 

10.-That no paper of any description shall. be received 
or filed in any cause, by the Prothonotary of thLs Court, un­
less the same be regularly docketed, with the title and num­
li>er of the cause and the O'eneral description of such paper, 
and the declaration and pl;as, alphabetically marked in their 
regular order. 

11 .-That all writs and process of this Court shall be tes-
ted on the day on which such ~rit or process sh.all issue. 

12.-That a point of practIce settled by a Judgment of 
this Court, and entered on the Prothonotary's book of 
" Rules of Practice," shall not be reargued. 
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13-.-That no reference to arhi/res, or reports, or othel\ 
reference of any description, shall be made by rule or order 
of this Court, or entered by consent or otherwise, in any 
case before the issue or issues in such case shall be perfected; 
and then only of the matters to which such issue shall relate. 

14.-That no writing or written conclusion be preferre4 
to, or received by this Court, upon any Rule Nisi, or upon 
any report of Arbitres, Experts, or Pracliciens, nor any 
issue in writing be raised thereon. The validity of every suc~ 
report or rule Nisi will be verbally heard on the respective 
motions taken in due cour~e, by the parties interested, unless 
specially otherwise ordered by this Court. 

1.'i.-That on the hearing of any motion, plea or inciden­
tal matter, or on the trial or merits of any cause, no more 
than two Counsel shall he heard in opening or in answer, 
and only one in reply. 

_"lnd that a witness shall be examined by one Counsel and 
no more, and cross-examine4 by one Counsel and no marc. 

16.-That every affidavit or certificate of a bailiff, of ser­
vice of any pleading, notice, rule, order, interlocutory judg­
ment, subpcena, or other matters, sha!l particularly describe 
the manner, place and hour of service; otherwise the same 
shall not be received or filed. And if from such affidavit at· 
certificate it shall appear, that such service was made upon a. 
Sunday or Holiday, or upon any oth::r day, before the hour 
of six in the morning or after the hour of eight in the even­
ing, such service shall be held and taken to be null and void, 
to all intents and purposes whatsoever. 

17.-That in all computations of time, or delay granted 
upon the service of any writ, summons, rule, order, notice 
or judgment of this Court, and generally upon all proceed­
ings whatsoever. not otherwise particularly provided for, the 
day on which such writ, summons, rule, order or judgment 
shall be m~de, .or upon which service of any such writ, rule

t 
order, notice, Judgment or other proceeding may be perfor­
ed, shall not be r~ckoned or accounted to be one, but every 
other day to whIch such computation of time shall refer, 
(Sll~days and Holyd~ys not excepted, unless the expiration 
of time should occaSIOn the rule to expire on a Sunday or 
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lloliday, in whi'ch case an enlargment of time shall be made 
'to the next day) shall be accounted 1:0 be one and that no 
fractions of time shall, in any such computati~n, be made or 
allowed. . 

IS.-That in every case where, by the Rules of Practice, 
P. duty is to be performed at a particular period, with refe­
rence to the records of this Court, the same shall be done, 
at the office of the Prothonotary, within the Office hours ap­
pointed, and at no other time • 

• 

SECTION XXlt 

Of Trial qf Causes at Issue. 

1.-TIi A T a roll and general list of all causes be kept b);. 

the Prothonotary, including as well causes continued as 
tho~e newly instituted, expressing the time issuing and of 
return of the original writ or process, ~he number of the 
cause, the names of the parties, and those of the Attor­
:nies appearing for each party; also that the nature of the de­
mand be expressed, and a blank column left for noting pro­
ceedings thereon had. 

2.-That another roll or list of causes shall be made by 
the Prothonotary, to be tlsed as a diary in each term for setting 
down ali causes for hearing, whether on matters of law or 
trials by Jury, or on l';;nqu~!e and examination of witnesses, 
as the same may be severally appointed. On which list shaH 
be expressed the number of the cause, the names of the par­
nes and of their severa1 Attornies, and the order or intent cf 
such appointment for hearing. And which entry shaH be 
conclusive against the parties and their Attornie$. 

3.-That the Prothonotary shall prepare and keep a sepa­
rate and distinct roll or list of causes for EnqllHe and the 
examination of witnesses, as well of EIl1ue1e to be had in 
Term, as out of Term, and wherein entries may be made of 
proceedings had thereupon. And the said entri~s shall he 
taken asconcIusive against tbe parti~s and their Attornies. 



SECTION XXIII. 

OJ Jfotiolls and hearing thereon. 

-1.--THA T every motion to be made in any cause, shalI be 
expressed in writing, and signed by the Advocate or the par­
ty applying to the Court, and be delivered to the Prothono~ 
tary before moving of, or hearing th~ same; nor shall any 
motion be heard, unless for a rule to shew cause or motion 
for judgment, or default of appearance, or neglect to plead, 
or disobedience to any rule or order or interlocutory judg­
ment, until due notice, of at least one day, shall have been 
first given to the adverse party or his Attorney. 

2.-That all motions for enlargement of rules, or to shew 
cause, shall be made and heard at every sitting of the Court, 
prior to the trial of any cause on issue joined. 

S.-That the service of any notice of motion, to be heard 
at a succeeding day, shall be deemed regularly served if the 
same be made during the sitting of the Court on the day pre­
ceeding the heating so notified. 

4.-That no motion for judgment upon the verdict of a 
Jury shall be made or received until after the expiration of 
four days in Term, from the day on which such verdict shall 
have been recorded. 

5.-That if any rriatter be moved. in Court in presence of 
the Attornies, or Counsel of the partit;s, and the Court 
thereupon shall make a rule, the same shall not again be 
moved contrary to such rule. . 

6.-That a m6tion which cannot be decided, unless by a 
rule or order, by which the merits of the case will be also 
decided, shall not be allowed • 

• 

SECTION XXIV. 

Of Hearing on Law Issues. 

THA T whensoever any law issue may be formed in any 
cause, as a temporary or perpetual Bar to the plaintiff's ac-



'tion, and such cause be regularly inscribed on the diary for 
hearing en droit, the same shall come on to be heard on the 
day appointed, unle~s good cause be shewn to the 'Contrary. 
And if the plaintiff shall not appear, or not shew good cause 
to delay the hearing so appointed, and the defendant be rea. 
dy to proceed. the plaintiff's action shall be dismissed, with 
costs to the defendant; if the concl usions taken by the defen. 
dant, exceptions be so made as to warrant such judgment. 
And if the plaintiff's shall appeal' and be ready to proceed, 
and the defendant raising such issue shall not appear, or not 
be ready to proceed, or not shew good cause to the contrary, 
and obtain a further day to be heard, his plea in Bar to the 
plaintiff's action, whether temporary or perpetual, shall be 
dismissed with costs to the plaintiff, who may forthwith pro. 
ceed in due course to judgment on his principal demand. 
Nor shall the defendant be entitled to further notice, or to 
make~ any further proc~edings in the cause, until he shall 
have paid the plaintiff's costs~ which may be awarded as be~ 
fore said. 

-
SECTION XXV. 

,'Qf Exception to ally Interlocutory, Oruer or Judg,Jlc)/l (2/ tltis tUI(;!. 

\VIIEREAS by an Ordinance passed in the '27lh F<}r of j,is :'L.j<:,ty\ 
reign, chapterl·, It is enactl'..! that whenever the opinion of any COUlL 

of Common Pleas may be I'l'OlWlmCed lIpon any 1,1\1'. 1I"1~l'. or ('Lt'. 

tom of this Province, and that allY party may conceive the sam!' to he 
t; his injury, he shall ~e l111ow~d to make :m (cXC~·pl;on to the s.aid op;­
!:lOn, to be preserved In the 1111I1UtCS 01 the saId Cuurt, and \\'lll~h :;a~ll 
aet in that respect is cxt(·lhj,·d to the government and pl"Oceedmg-~, III 
this Court. It is onj,'rnl, tlut, in ,'\"C'ry ca~e where such c)...ceptl()ll 
Illay legally 1lC' admi,:"ii)I.;, the party making t!leslme shall deJ,iver ,t~·~ 
same, durin" the sittin;:; (,,' the Court, or at the }'rot]l(lllut:t;'y;; olti",,'. 
in the COl1l'Sl?ot'tlle day on ",],idl tho oFiniull c·r jnd:l'llll'I!t u~ die Cuurt 
may be given, alld ,,"',lill,t which such l",l' clltion 1l1,\ \' b'~ ralstd. c'.nd 
that any excl'ption ,,:Ilic!l ilia) he (jlll'red, at any future day, shall 110't, 

be received nor tntcrcd on the Record,> ofth;" COLlrt. 

F 



SECTION XXVI. 

OJ Exceptions to the reg1llarity ifsI'!""icc if Prnc{'S,', and AJfidavits there-
011, and if exceptiuns to the regularity if filing Exhibits or their 
~l!1ficienfy. 

IN order to prevent delays and e"pences occasioned by 
issues raised on exceptions to the regularity of suing out and 
service of process, and of written exceptions or pleadings to 
the regularity, or sufficiency of exhibits and matters of evi. 
dence filed of record. 

1.--It is ordered that no writing by way of plea or excep;. 
tion shall hereafter be allowed to the form, service, or other 
matters regarding the regularity or sufficiency of any sum .. 
mons, writ or process that may be issued out of this Court, 
nor to any affidavit that may be made for obtaining any such 
writ or process, but that every all edged defect, or irregula­
rity respecting the same, shall be declared, heard, and ad. 
judged upon motion, and not otherwise. 

2.-And that only on the day of the return of such process, 
or at the day ,allowed by law for taking off a default, other. 
wise the supposed defect shall be deemed to be waived. Nor 
shaH any matter t:oncerning the sufficiency or regularity of 
any e"hibit, filed or to be filed in any cause, be made or 
complained of by a written exception or other pleading, but 
be declared, heard and adjudged upon motion, or legal ob. 
jections at the hearing of the cause, as the party so ob .. 
je:ting may consider to be most advisable, and not other .. 
WIse. 

-
SECT] ON XXVIi. 

OJ Witnesses and their Examination, if Evidence and if Enquete. 

1.-The Court having taken into consideration the abuses 
that are liable to be committed by the allowance for the sub­
prenaing and attendance of any unlimited number of witnes­
ses whatsoever, in causes brought to issue in this Court. It 
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is .ordered that from and after· this day in any cause wherein 
wI~nesses shall be subpcenaed to, appear and give evidence in 
thIs Court, no allowance whatever Gn the taxation of costs 
in favor of the one party against the other, shall be made fo: 
subpcenaing and attendance of more than six witnesses, (if 
so many there shaH be) for each issue that may be properly 
joined between the narties, should there be more than one . . 
In any cause. 

2.--'1'0 the end, that all the evidence taken in any cause 
may be certainly lqlOwn and established of record.--It is or. 
dered that in all causes where the sum prosecuted for may be 
above twenty pounds sterling, or where an appeal may lie 
from the judgment of this Court, and any depositions of wit­
nesses may be taken, the Prothonotary do enter on the re­
gister of this Court, except in causes tried by Jury, a regu­
~ar list of the names of the witnesses so examined, and the 
period when their respective depositions were taken, and also 
that he do file with the proceedings in the cause, a certified 
copy of the same. 

S.-That in every cause brought to issue in Term time, 
wherein witnesses may be examined, such examination shall 
be moved for and appointed in Term, (if there be a day 
in Term, in which the motion could be made) to be heard 
the next succeeding vacation, and not otherwise. 

4.-And that in every cause brought to issue during vac:!· 
~ion, wherein witnesses may be examined, such examination 
shall be moved for hearing the next or succeeding Term, and 
the party failing so to move for the examination of witnesses, 
shall be bound to give fourteen days notice in Term, on any 
motion subsequent to the period of which the same might 
have been made for the examination of witn~sses 011 such 
issue. . And in case the party shall after the period aforesaid 
(when a motion might first have been made afrer issue joined) 
move for the examination of witnesses in vacation, no such 
examination in vacation shall be had until fourteen days after 
granting a rule for that purpose. 

5.-That no examination of any witness about to depart 
the Province shall be had or taken in any cause, during any 
Term or sitting of this Court, un less issue be joined on. t he 
merits or matters of fact in controversy between the partIes; 
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the examination of a party on Faits and Articles, as prov~ 
ded by the Rules of Practice, excepted. 

6.-N or shall any such examination of a witness, about to 
depart the Province, be had or taken in any cause on the part 
of the defendant, where by the Rules of Practice, such de­
fendant ought to have pleaded to the merits, and hath not 
done so. Nor shall any such examination of a witness be had 
or taken on the parr of the plaintiff, where by the Rules of 
Practice he shl)uld have replied to the defendant's plea, or ta­
ken issue on the merits, and hath not so done previous to 
his application for the examination of a witliless, as aforesaid. 

OfWTitten 
Evidence in 
possession of 
an opposite 
party. 

7.-That any party in suit before this Court, 
who may be in the possession of any original ins­
trument, writing, or document that may relate to 
any matter in dispute between the parties afore­
said, shall, upon due notice to produce the same, 
be bound to appear and produce in this Court~ 
(subject to its further order respecting the same,) 
such original instrument, writing or document ; 
and failing so to do, the party notifying the pos­
sessor as aforesaid may offer legal testimony of and 
adduce a copy of such originai instrum€nt, writing 
or document in evidence in such cause, un12ss 
good cause be shewn to the contrary. 

And it is ordered that the notice aboye said to 
be served upon any party, or his Attorney in any 
:ause, to produce any writing as aforesaid, shall 
be served, subject to the delays or periods respec­
tively allowed for the servi.:e on instituting the ac­
~jon, according to the place of residence of the 
party who may possess such writing to be pradu­
:eJ as aforesaid. But that in every cause where the 
party may appear by Attorney, th.'! service of such 
tlotice for producing any writing as aforesaid, may 
be legally and sufficiently served on the Attorney; 
lppearing for the said party in the action, under 
such delay for communication to his client, as may 
appear reasonable. 
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_ s.-It is ordered that aftt!'r issue may be joined, 
whether on the merits, or on any collateral point 
in the cause, f9r verification of facts alledged, it 
shall be competent for any party uniting in such 
issue to obtain an order and ~et the cause down 
on the Diary or Roll d' Enqui/e fo~ examimtion 
of witnesses. And any party moving for furt4er 
time, or a more distant day for such Enquete or 
examination aforesaid, or the continuance and de· 
lay of any E:;;rJll~le already appointed, ~'hall make 
the grounds of such motion upon oath, stating in 
an affidavit, not only all the causes which have 
prevented or may prevent the witness or witnesses 
of such party from attending, at the day mewed 
for setting down the cause and the pericds when 
it is expected that such witness or witnesses may 
be able to attend, but als,) particularly depose to 
what the party may be able or expect to prove, by 
the testimony of such witn{,8s or witnel"ses, and 
this, in addition to all other matters incidentai to 
such affidavit for contin~I~!;1ce of an Enqu(fe or 
triaL And if any affidavit for such continuance 
shall not state the above grounds and circumstan­
ces, it shall not be received or argued. 

And it is ordered that no f<2e or costs shall be 
allowed, in taxation of costs, it: the calise for mch 
aHidavit. 

g.-That every cause regularly set down on the 
diary or Roll d' v-'n'lll"le, for the examination of 
witnesses, whether on the merits of such cau:oe or 
on any collateral issue joined therein, the hearing 
and examination of the witnesses shall come on, 
and be had at the day appointed, unless good 
cause be shewn to the cO:ltrary, and so inscribed 
on the Diary or Roll d' Ellqll~;le by the Court, or 
examining Judge. And on the part of the plain. 
tiff, if no such sufficient cause be shewn, he shall 
be precluded from a further day, and upon mo· 
tion in Court by the defendant for that purpose, 
t~e plaintiff's action if the examination aforesaid 

Of setting 
dOl\'n cau'·;eS 
for tdal 0" 
Eng,,-l,_ and 
of putting off 
such trial &; 
En~uete. 

TJ,~ cau~e 
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Ll .. nL 
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for default in 
not proceed. 
ing on the 
m~rits. 



& jUlIgment 
~g3im,t the 
party in de­
f'lUlt upon 
collateral is-

If defendant 
be in default 
plaintiff may 
rrllcced e;;4 

parte', 

No ,,·itncss 
sball he c·,a­
Dli neil , who 
has not IJ .. 'cn 
.ubpo""aed,­
or appearer! 
on the Ii"t 
clav of the 
E;I'/U,;tc, and 
~o in'-)cri0L'li 
01\ the D:ary. 

If a furtller 
day Le gran­
tell, it shall 
be conclu­
si\E', jf no 
cause shewn, 
-and judg­
ment :;iv('n 
as directed by 
art. 9, S; 10, 
"bu,'o, 
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was to have been had on the merits, shall be dis.. 
missed, sauj a se lJOurvoir, with costs to the de­
fendant. And if the examination was to have 
been had on any collateral issue, such issue shaH 
be taken and adjudged against the party first ten­
dering or raising the same with costs, by reason 
of his dL'fault in not proceeding thereon. 

lO.-And on the part of the defendant if his 
witnesses shall not attend on the day appointed for 
examination on the merits, or he be not ready to 
proceed, unless good cause be shewn for their 
non· attendance, and so inscribed on the Diary, or 
Roll d' Ellqu~tt', by order of the Court or exami­
ning Judges, he shall be precluded from any fur. 
ther day for the examination of witnesses, and the 
plaintiff may proceed e,l' parte. 

ll.-That no witness shall be examined on the 
part of any party in a suit, but such as have been 
summoned to appear, or do actually appear, and 
are called at the day first appointed, and (if not 
examined) whose names have been inscribed on 
the Diary for examination. Nor shall any motion 
at any future day, be received for the hearing of 
any witnesses in the cause, who may not have been 
so called, and whose name may not have been, by 
order of the Court or examining Judges, inscribed 
on the Diary, with permission expressed to be exa­
mined at a future period, or any in Court given 
by the said J uclges, for hearing on the right to ob~ 
tain such furl!1(>r examination. 

12.-That if reasonable cause be shewn for the 
non-attendance of witnesses, on the part of any 
party in a suit, and a further precise day be gran­
ted for such purpose by the Court or examining 
Judges, and no attendance or examination of wit­
nesses should take place at such day, the party 
failil1~ to bring forward or examine his witnesses, 
shall be precluded from obtaining any further day 
for such examination, and judgment shall be awar­
ded upon the case, comformable to the issue be~ 
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wee"n the parties, as is directed by the 9th and 1 bth 
articles of these rules. 

IS.-Nor shall any motion be received for gran­
ting any further day to examine any witness or wit­
neises, unless the party so moving shall first offer 
and be ready to pay the opPQsite party all the costs 
that may have accrued to such party from the insti­
tution of the action, to the period of such motion. 
And if under such condition the Court or the exa­
mining Judges shall permit the examination of any 
witness or witnesses in the cause, the day to be 
granted for that purpose shall be final and conclu­
sive, and judgment pronounced in the cause, ac­
'cording to the course of the Court, and its Rules 
of Practice, in such case provided. 

14.-And inasmuch as the partial, as well as 
the complete examination of witnesses on one side 
of a cause, at one day; and a like examination of 
witne::.ses on the other side at another day, is at­
tended with great inconvenience and frequent pre­
judice. It is ordered that on calling on a cause 
from the Diary or Roll of Enquete, for examina:. 
lion of witnesses and proceedings therein, all the 
several parties submitting thereto or not opposing 
the same, shall be concluded as being fully prepa­
red for the complete and entire examination of all 
their witnesses respectively. And that no motion 
for delay in closing the Enquete, or for further 
examination of allY witness not attending, shall be 
received or heard, unless made previous to the 
examination of any witness upon the opening of 
such Enquete. 

IS.-And that if any party shaH move for the 
continuance of such Enqlt~te, or the particular 
examination of any witness to be heard thereupo.n, 
it shall be under the several limitations and restric­
tions, directed for the putting off a trial or Ln­
guile. 
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16.-And it shall be in the discretion of the" 
Court or the Judges attending, to make such En. 
ql!ae, under the special circumstances of the case, 
where no examination may have been entered 
upon, to direct the entire continuance of the En~ 
quJte, and examination of all the witnesses to a 
future day; in which case the party moving for 
such continuance, shall ray to the opposite party 
or parties, the costs "and expences of summoning, 
and the attendance of all the w:tnessc's then atten­
ding £'1);-" C'x"mination. Or if no sufficient cause 
be ~hewi1 for granting a delay, and the party mo· 
ving for the same shall refuse to proceed. the 
Judges, if the examination were to be had out of 
Court, may refer to the Court the consideration 
of the def.l.dlt of any party, refusing to proceed as 
aforesaid, and thereuppn the Court will, upon such 
ref~r(nce, or itself, where the examinations were 
to have been had in open Court, proceed to judg­
ment according to the circumstances of the case 
and default aforesaid, either in granting a delay 
or strictly enforcing the penalties declared by the 
9th and 10th articles of these Rules on Enquae. 

17.-Provided always, that if any motion may 
be made at the opening of any Enqu(.le, whethel' 
in open Court or before Judges in vacation for the 
partial examination of a part of the witnes~es 
ill the cause, the opposite party shall have a 
right to oppose the same, and im,ist on and (,btain 
the entire continuance of the Enqz/;te. And there­
upon have and obtain a full allowance of costs for 
examining, and the attendance of all 'his or their 
witnesses, actually attending to be examined. 

I 

And no further proceedings shall be had on the 
part of the failing party to proceed as abov~ said, 
for the examination of his witnesses, until all such 
costs shall have been paid as above directed. 



4<1 

. l"S.-And whereas by the Rules of Practice, no 
party in any .cause hath a right to tax costS against 
an opposite party, for the examination of more 
than six witnesses upon any issue raised in such 
cause '; yet the opposite party is frequently put to 
charges and expences in respect to the examina­
tion of witnesses above the number allowed; It is 
therefore ordered, that no further examination of 
witnesses abo~e the number of six, as aforesaid, 
shaH take place, unless the party moving for the 
Same do first tender and pay to the Attorney of 
the opposite party six shillings and eight pence 
·costs upon each witness so to be examined, above 
the number aforesaid. Nor shall any costs be tax­
ed to any Attorney, as betwefI'l Attorney and 
client forthe examination of a greater number than 
six witnesses, on any issue as aforesaid. 

19.-And it is understood and directed, that 
-all the abov~ rules shall be equally applicable to 
parties on a cross cause, or wherein the defendant 
may constitute himself an incidental plaintiff, and 
the original plaintiff thereupon becomes the defen­
dant in such incidental demand; and also in cau­
ses of intervention or opposition •. 

20.-And it is declared and ordered, that should 
the Court or the Judges, examining witnesses on 
any Enquete appointed, adjourn or continue the 
same over to a future day, that the day to which 
such adjournment shall be made, shall be taken 
and considered as making part of the day from 
which such adjournment or continuance was made, 
and the severn,l rules abovementioned shall be ap­
plied accordingly. 

21.--And if on the day of Enquete to be taken 
before' any Judges in vacation, any party is not 
enabled or does not proceed to the examination of 
his ·witnesses, or any part thereof, and intends to 
claim a right for such examination at a future day, 
by reasons or causes to be offered to the Court for 

G 
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n!o\fa Gn the that purpose. It is ordered, that wch party be 
:~~~~:r': be held to move the Court on the first day of its 
for such eX3- sitting, after such Enquete so appointed in vaca-
ruination, or h ' 
be concluded tion, to be admitted to examine suc wltne~ses as 
1>< foroclo,ed could nqt have attended at the day of Enquete ap­
& judgment 1: h 
maybe given pointed, and to them shew sufficient cause lor sue 
lipan the 9th exami:1ation of witnesses, otherwise the party shall 
or lOth rule. , 
or upon the be concluded from any claim or the examma-
circulllstances tion of witnesses in t he case, ,And the above 9th 
"f the case.. 1 I I' d h . or loth ru e shal be app le to t e cIrcumstances 

of the case for judgment. "And it is ordered that 
"'. this rule in respect to the further examination 
'" of witnesses and diligence to be done to obtain 
;::, the same, shall be applicable and conformed to, 
;::, upon every reservation to examine any party 
G' upon.faits et articles, or the issuing of any Com­
'" mission Rogatoire, otherwise such reservation 
" shall be held and adjudged to have been aban­
'" doned and relinquished,; nor shall it be requi­
'" site, upon any motion tO'be made under the above 
'" rules, to give the opposite party notice thereof, 
'" but he shall 'be bound to consider the reserva­
'H tion as sufficient notice in that respect made." 

In order to prevent the delays which occur in 
taking the testimony of witnesses, by reason of 
the same Attorney being employed in different 
causes appointed for the examination of witnesses 
on the same day. It is -ordered that the parties 
-shall be held to proceed to examine their witnes­
ses in every cause as called in rotation from the 
Diary.or Role d' Enquete, and it shall not be con­
sidered or received as an excuse of delay that 
any of the Attornies in such causes are at the time 
employed in the examination of witnesses or other­
wise in any other cause, and on default 6f the At­
torney, or some person on his behalf attending to 
take the examination of witne~ses in eV2ry cause, 
so called the adverse party shall be allowed tD 
proceed ex parte. 
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SECTION XXVIII. 

Of Commission Rogatoire. 

1 . ..,...lT is ordered that whensoever any Commission Rogae 
lOire may issue to persons, not being. Judges or Judge of any 
of his Majesty's Courts of Record in this province, the said 
Commissioners shall at their first meeting for the purpose of 
executing the said commission, administer the Oath No.1, 
h~reaftermentioned to each other, and also the Oath No.2, 
to the clerk or clerks named and'appointed by the said Com­
missioners for the faithful performance of their respective 
duties in the execution 0f the said commission. And that 
there shall be annexed to every such commission a copy of 
the said Oaths, so to be administered, and of the Oath to 
the witnesses to be sworn by the Commissioners; which 
said Oaths shall be delivered to the Prothonotary of this 
Court, with the interrogatories and the instructions direct­
ed by the 3d and 4th artiCles of this rule, for the execution 
and return of the said commission, to be annexed to the com­
mission. 

No. 1. Oath to be administered to each of the several Commissioners 
by themselves respectively. 

" You swear, thai you will according to the best Qf your. 
" skill and knowledge, trul!/,jait/ifully and 'li:illwut parlia­
" lity to any or either of tlte parties in thi8 cause, take the 
" examinations and depositions uj all and every wilneJs and 
"zdtnesses, to be produced and e.:ramined by virtue Q[ the 
" commission hereunto allne,red, upon the ltlterrogation here. 
" unto also ane.red, now produced and lejt "lei/It you, and .1jou, 
" shalt not publish, disclose, Or make known to any person. 
,~ or persons whatsoever, except to the clerk or clerks, to beby 
" 1jou employed and sworn to secrecy ill the execution 0/ this 
"commission, the contents qf all or an.1f 0/ tlte deposliiolZs qf 
" the witnesses or an.'J of them, to be ta/cen bY.1Jou and the 
',I other commissioners, in the said commission named, or any 



(c of them by t:irtue of the said commisson, until publica/;QtI, 
" shall pass by rule or order of tile Court if King's Bench. 
"for the District QlM(lntreal." 

SO HELJ,> YOU GOD. 

No.2. Oath to be administered by the Commissioners to the clerk, ap-. 
pointed for taking and transcribing the answers of witnesses, &c. 

" You swear tllOt you 'u)ill truly, jaith/ully and without par­
" tiality to any or either 0/ the parties in thilJ cause, take and 
" write down, transcribe and engross tlte depofJitions 0/ all 
" and every witne.'s and witnesses, produced be}ore and eora· 
ce mined by the CommissIoners, or any Qj them named in the 
" commission hereunto annexed, as jor jortlt as you are di­
" reeted and emplo.1Jed by the said Commission,ers or a.n,y oj 
" them to take, write dO"dJ7l, 01' engross the smd deposzlzoris.,. 
" or any 0/ them. And you shall not publish, disclose, or 
" make lenou:n to any persOll or persons rL'hatsoever the con. 
" tents elall or any qj the depositions of the witnesses, or 
" any qf them, to be taleen, wrote do'a:n, transcribed or en. 
" grossed by you, or whereto yon shallltave recourse, or 
" be-any 'wise privy until publication sllall pass by rule, or 
" order 0/ the Court Qf King's Bench, for the District of 
" Montleal." 

SO HELP YOU GOD. 

2.-It is ordered that whenever there may be any such 
Commission Rogatoire to be executed by Commissioners a~ 
afure.said, the several interrogatories to be put to a witness 
produced (after he hath been duly sworn) by the said Com. 
missioners, shall be proposed and declared in their tegular 
order; and that the answer of the witness shall be taken down 
by the clerk, to each interrogatory previous to proposing, 
or making known a second or any further interrogatory, and 
so continued until the whole examination may be closed. 

S.-It is ordered that after a wttness hath been sworn, his 
examination shaH be taken in the manner above said, in the 
presence of at least two of the Commissioners named in the 
commission, and if the said Commissioners shall have been 
named the one half on the part of the plaintiff, and the other 
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half of them on the parfof the defendant, then in the pre. 
sence of two of such Commissioners, one of whom may have 
been named on tl)e part of the plaintiff and the other on the 
pan of the defendant, if the said Commissioners on the part 
of each party as aforesaid, shall attend f~r that purpose; but 
in case of refusal or non-attendance, the examination may be 
had and taken before the two Commissioners ready to attend 
~n4 execute the said commission, and that no person or per. 
sons shall be present at the examination of any. witness, but 
the Commissioners so examining the witness and their clerk. 
And that previous to the examination of any witness, the 
Commissioners aforesaid shall administer to each witness the 
Oath following ;~ . -- - - - -

r;, You swear that you .'will true ffllswers malte to all such, 
" questions as shall be asked of you on these interrogafories~ 
" without ja'cour or affiction to either party, and therein" 
~, you shall speak the truth, the 'whole trutiz, and nothing 
" hut the truth." -

SO HELP you GOD. 

4.---That after the execution of the commission may have 
been completed, the Commissioners executing...thc same shall 
bind and attach to the writ or commission, all the several 

• examinations of the witnesses, and all writings produced, anq 
to which the said examinations may refer. And also annex 
to the commission a list of the witnesses examined (which 
shall be signed by the said Commissioners) together with the 
several Oaths administered, and instructions transmitted with 
the commission previous to executing the same; and after the 
same may be inseparably bound together under their seal~. 
They shall certify on thE' back of the commission, their re· 
tum of the execution of the said writ. The same shall then 
be put under a cover and sealed up directed to one of the 
Prothonotaries of t~is Court, and the title of the cause and 
names of the parties in the suit shall be thereon inscribed, 
and these words added, " A Commission Roga/oire," execu­
ted and returned by - naming the Commissioners 
who had ex;ecuted the same. 



,,~.-It is ordered that previous to· the publication of an., 
Commission l~ogatoire that may have been executed within 
this province, or in the province of Upper-Canada, by Com. 
missioners, not being Judges of his Majesty's Courts of Re­
cord in this Province, an affidavit shall be made before one 
of the Judges of this Caurt by the person holding such 
commission and return, of his having-received the same from 
some one of the Commissioners therein named,.. for the pur .. 
pose of being returned into this Court to he of Record; a:1d 
that the said commis::ion is in the same state and condition as 
when such person received the same for return as aforesaid. 

6,-That notice shall be given to all the parties concerned 
in the said commission and return of any motion to be mad~ 
fol'" the publication thereof, and all objections which can then 
be m':lde to such commission and return, shall be raised ~nd: 
heard prior to such pubrication. 

7.-It is ordered that in any cause where the defendant 
may have appeared either personally, or by an Attorney of 
~his Court, (except in cases when a defendant may be in de~ 
fault for not pleading, or otherwise) no Commission Ro~ 
gntoire shall be granted until after issue may be joined beto 
ween the parties on the merits. And that after the issue may 
be join:,d as aforc:.~irJ, either party who may be desirolls of 
obtaining such commission, shall move for the same, within 
four days after issue may be joined as aforesaid, if in Term, 
and if in vacation by. application, within the period afore­
said, to two of the Judges of this Court, wbo may grant an 
order therefore, to be sued out within such time as may be 
considered reasonable at the period of applying for the ~amc 
on the Requele, or petition of such party to be filed of re­
cord in the cause. 

And tInt no Commi5sion Raga/oire shall be granted in any 
cause as above, unless moved or applied for within the period 
aforesaid. And that no Interrogatories or cross-lnterroga­
tories ::hall be annexed to any Commission Raga/oire for the 
examination of witnesses or of any party upon Jails et articles, 
unless by the consent of the parties expressed by their signa~ 
tures or that of their Attornies thereto without the allowance 
and order of the Court in Term, or of two of the Judges ot 
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this Court in vacation, made upon notic~ to the adverse par.. 
ty to this effect. 

It is ordered that the Rule of Practice made by this Court 
on the 20th day of February, 1813, as an addition to this sec­
tion be amended in so far as regards the allowance of t!Je 
Interrogatories or cross-Interrogatories, on faits et articles, 
by two Judges in vacation, and that the allowance of Inter~ 
-rogaries and cross-Interrogatories on Jails et articles, may 
be made by one Judge in vacation. 

And upon the order being made f.or issuing any commis­
sion as aforesaid, the party obtaining such order shall forth. 
with and without delay, sue out the said commission, and 
expedite the due execution and return thereof; otherwise it 
shall be competent for the opposite party to proceed in the 
cause as if no such commission had been moved for, ,or 
granted. 

• 

SECTION XXIX. 

Of Faits et Articles. 

1.--WHEREAS parties in suits are entitled to obtain an 
examination of the respective suitors upon Faits et Articles 
that may be deemed relevant (pertinens) to the matters ill 
conteGt, provided that the same may be required and had, 
" sans retardation de l'instruction et jugement," to the end 
therefore, of preventing dela'ys by undue applications for such 
examinations: It is ordered that Faits et At-ticles may be 
moved for and had "en tout hai de cause/' that is to say, 
at any time after filing the declaration until closing the En­
qu~te; provided that every party who, on the last day ap­
pointed for the exani:ination of witnesses may move to exa­
mine the opposite party on Faits eJ Articies, .do apply for 
the same to. be had in a reasonable delay, "sans retardation 
du iugement," and that a day be, at the time of such applica­
tion, fixed and appointed for that purpose, and the -party ,so 
-applying shall be thereby concluded; and tbat no examina­
:ion on Faits et .drticles shall be ,granted, 'Or had in any cause 



;.fte1' the evidence 'may be clOsed, nor after a 'Venire faelas 
may have issued for summoning a Jury in any cause appoint­
ed for such trial, unless upon special circumstances that were 
not, or reasonably could not be presumed to be in the know­
ledge of the party so applying for any soch examination, af. 
ter the period above mentioned. 

2.-That every permission for the examination of any per­
son on FailS et Articles, together with a copy of the several 
articles to which the party is required to answer, shaH be 
personally served on the person enjoined to answer such 
Faits et Articles, unless in cases where the party in tbe suit 
who may be enjoined to answer as aforesaid, may have ap­
peared in the said suit personally, or by an Attorney of this 
Court, in which case a service of the order and a copy of the 
Faits et Articles as aforesaid, at the actual dwelling house 
and domicile of the party, may be held to be sufficient for 
proceedings thereon. 

It is ordered that the answers to the Interrogatories of every 
party to be examined on Faits et Articles, shall be received 
and engrossed by one of the Prothonotaries of this Court, 
from the declaration of the examinant, and not in the pre. 
sence of any Attorney of either of the parties in the cause; 
and the said answers when so engrossed shall be brought in­
to this Court or before the Judges sitting in vacation, when 
such examination be appointed to be taken in vacation, there 
to be received upon the Oath of the party to be examined 
and not otherwise. 

• 
SECTION XXX. 

Of Trial by Jury, and the several proceedings thereon .. 

WHEREAS trials by Jury in certain Civil actions,_ upon issue joined by 
the parties for such trial, may be lawfully had in this Court; to the 
end of ascertaining the right of such trials, to p':event delays in strik­
ing Juries, and declare a certain regular course of proceeding therein. 

I.-IT is ordered that every,suit or action to be instituted, 
where any plaintiff may be desirous df such trial, the same 
shall be moved for lily the plaintiff on the day of the defen .. 
dant's appearance. 
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2.-And whensoever any defendant may be desirous of a 
trial by Jury, and entitled to the same by law, he shall at 
the -kme of pleading an issuable plea, conclude therein to 
the country. . 

S.-That in every case when a plaintiff mayan the de­
fendant's appearance, move for, and be entitled to a trial by 
Jury, the defendant ill pleading an issuable plea to the merits 
of the action shall therein .;:oncIude to the country, and the 
plaintiff shall in a!?plying to the merits, in like manner take 
issue to the country. . 

4.-That every defendant who may be desirous of a trial 
by Jury, shall at the time of filing his plea, and previous to 
filing the same, pay into the hands of the Prothonotaries of 
this Court the fees which the Jury may be entitled to receive 
upon their attendance or verdict when made and ready to be 
delivered. And the plaintiff at the time of and before suing 
out a Venire Facias, shall in like manner pay into the hands 
of the Prothonotary the fees of the Jury as aforesaid. And 
either party failing to pay the fees aforesaid, the Prothono­
taries are hereby directed not to receive the plea nor issue the 
writ of Venire Facias aforesaid • 

• 

Of Striking tlte Jury. 

1.-That ,vhensoever a regular issue may be joined in any 
tause where, by law, and under an order of the Court, the 
trial thereof may be had by Jury. the parry applying for the 
same shall give notice to the adverse party, or his Attorney 
in Court, which notice shall not be less than twenty-four 
hours, to attend at the office of the Prothonotaries for the pur­
pose of striking a Jury in the cause. And the Prothonotaries, 
at the time of such attendance, and in the presence of the 
parties, or their Attornies, shall from the Book of Jurors 
regularly made and deposited in his office, and f:om (he list 
of special or other Jurors, as the C;i~C may requIre, make a 
Roll or List of forty-eight names, from which the plaintiff 
or defendant, or their Attornies, shall alternately strike a 
name to the number of twenty-four, and the remaining twene 

H 



so 
ty.four persons shall form the panel to be ~nnexe.d to the Pt'­
nire Facias, or summons; and upon whIch WrIt they shall 
be severally summoned to appear for the trial of the issue 
joined, and a Jury therefrom may be legally impanelled and 
sworn. 

2.-And whensoever the plaintiff's or defendant's Atton. 
ney may not attend to strike the Jury as aforesaid, or may 
ifattendir:g, refuse to strike the names of Jurors to form a 
panel upon which a Veil ire Facias may issue, the Prothono­
taries shall strike the names of Jurors from the list of Jurors in 
place of the Attorney not attending or refusing as aforesaid. 
S.-That the issue or issues in any case formed, for the trial 

and verdi,t of a Jury, shall not be alcered, to be tried by 
the Court, unless improperly formed to be tried by a Jury • 

• 

Of Difendant's Dejdlllt to proceed. 

And in every case where a plaintiff or defendant, applying 
for and obtaining an order for a trial by Jury, shall during 
the sp1Ce of two day~ after issue joined, neglect to proceed 
therein, and to give due notice to the opposing party to at­
tend and strike the Jury as abov~ said, or shall not attend to 
strike the said Jury, or not take out a Venire Facias to 
summon the said Jury, the plaintiff, or his Attorney may 
give due notice to the defendant to attend and strike such 
Jury, and may after duly striking the samt', in manner as 
above said, take out a Venire Facias and proceed to obtain 
a trial in the cause, in the same manner as if the order for 
such Jury had been obtained at the plaintiff's instance • 

• 

OJ Notice of Trial. 

And after striking the Jury, as aforesaiJ, due notice of 
tri~l shall be give.l1 by t~e par y applyi~g for such Jury, or 
SUl?g ,out, the Ventre Facias to " h~ ,opposIte party, or by the 
plamuff In case of the defendant s neglect, as above, said 
two full days at leas:, before tl.e trial shall be had. 
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Of the Venire Facias. 

And- the writ of Venire Facias shall be issued four days 
iaclusive, and the Jury be summoned twenty-four hours be­
fore the return of su.:h writ and trial of the cause, and that 
no VeniT e Facias shall issue or be made returnable for the 
trial of a cause in any Term afte( the fifteenth day of the 
month. 

-
OJ Evidence to the Jll1'!J. 

That each party be admitted to adduce in proof, as weIr 
the written documents filed in the cause whereon the action 
or defence may be founded, as all such other written evi­
dence or verbal te!':timony as legally in the due course of trials 
by Jury may be offered and given in evidence. But no part 
ot whkh written evidence, except such as may be filed agree­
able to the Rules of Practice, and whereon the demand or 
defence may be founded and referred til in the pleadings, 
shall be filed in the cause, or make part of the record. 

And in every case, where a plaintiff moving tor a trial by 
Jury may not during the ~pace of two days in same Term, 
after issue joined move to set down such cause for trial, the 
defendant shall be at liberty to move for the same, and upon 
a day being appointed for such trial, if th<:> plaintiff do not 
forthwith and in due course proceed thereupon to bring the 
(;ause on for trial- so appointed, the defendant may move the 
Court for a judgment of non-suit against the plaintiff, and 
unless the plaintiff shall shew good cause for not proceeding 
to trial as aforesaid, a judgment of non-suit shall be entered 
against the plaintiff with costs. 

-
Of Verdict. 

That in every case, so soon as the Jury may be sworn, 
the parties, plaintiff and defendant shall be called, and if 
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neither shall appear, the Jury shall forthwith be discharged. 
But if the plaintiff shall appear, and the defendant shall nct 
appear, his defaulr shall be recorded, and the ~vidence of the 
plaintiff shall be heard ex parte and the verdict of th~ J~ry 
taken thereon and judgment entered, as...to law and JustIce 
may pertain. 

• 

Of Non Suit. 

I.-And if the defendant being so called shall appear, and 
the plaintiff being called shall not appear, the default of the 
plaintiff shall be recorded and judgment of non suit there­
upon instmiter entered, dismissing the plaintiff's action, saul 
a se pOllrvoir, with costs to the defendant. 

2.--That in every case in which a Jury shall be sworn. 
and the plaintiff shall choose, at any time before the verdict of 
such Jury shall be given, to become non suit, and for that 
purpose shall withdraw from the. Court, the plaintiff shall be 
called, and if not appearing, the default shall be' recorded, 
and judgment of non suit thereupon entered instanter, dis­
missing such plaintiff's action, sauj a se pourvoir, with costs. 
to the defendant. 

SECTION XXXI. 

Qf Sew Trials. 

THA T all motions for New Trials shall be made previous, 
to any motion in arrest of judgment, and within four days, 
exclusive of the day of Trial afrer verdict had, if so many 
days remain in tbe Term; and if not, then on the first day 
of the uext Term, and after two full days notice to the ad. 
verse party, or his Attorney in Coun; and every such notice 
shall briefly express the several grounds of, or causes upon 
which, such New Trial is to be moved for as aforesaid. And 
every such motion that may be so made, under notice as 
aforesaid, and duly entered as herein after directed, shall be 



fully heard without further delay. Provided, that no motioll 
in the cause has been previously made in arrest of judgment; 
as no motion for a New Trial will be admitted in ~ny cause:t 
after a motion in arrest of judgment. ' 

-
SECTION XXXII. 

Qf Arrest 0/ Jlld:;,ncilf. 

THA T each party in a suit having J }·ight to move any 
Jillatter in Arrest of Judgment, shall be obliged to make sllch 
.notion, and may be fully heard thereupon, under the like 
notice and causes therein assigned, and within a like period 
of time as is above ordered to be observed in all motions for 
New Trials, and not otherwise. 

And whensoever any party who have moved for a new 
Trial and the same be refused should be desirous after such 
order to move in Arrest of Juagment, he shall be bound to 
make the same and therein assign the causes thereforE' on th~ 
next day in Term after such motion for a new Trial may 
have been rejected, and if the ordtr upon sHch motion for a 
new Trial should be made on the last day of Term, then any 
l,Ilotion for Arrest of Judgment as afore5aid shall be made 011 

dle fi~t day of the succeeding Term and not otherwise • 

• 

SECTION XXX IlL 

Of the Entry if Motiollsfor New Trial, or in AI rest ?fJ"{(~"'IICld. 

THA T a copy of every notice of motion to be made for a 
New Trial, or an arrest of judgement, as above is expre~sed, 
shall be filed in the cause with the Prothonotareis, three days 
inclusively, before the day on which the motion isto be heard. 
And the Prothonotaries shall enter. or express the same in 
the Judges' Book, or list of causes, two whole days before 
~e h.caring of such motion. 
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SECTION XXXIV; 

OJ Perem'Ption, or discontinuance qf Actions. 

W'mmEAS great delays do often arise in the prosecution of suits before. 
thi,; Court, some of which remain pending therein, even after the mat­
ters in litigation have b~en settled by tpe plU~ies, whereby the Dum .. 
her of suits is unnecessarily accumulated-It is therefore ordered, 

1.--THA T every suit. now pending before this Court, by 
original action,. opposition, or intervention, qr wh~ch may 
hereaftet. be instit~ted or made therein, and in which no 
proceeding~ shall be had in open Cqurt, or upon .>rder of 
this Court for two. succeeding Terms, shall be deemed and 
taken to be deserted by the plaintiff, or party prosecming 
the same, or interested, therein, and thereupon be Qismissed 
with costs, upon the last d~y of the second Irerm, in which 
no proceedings shaH be so had; or any subsequent day in. 
Term thereafter, upon motion for that purpose of any of the 
parties concerned-. And on d-efault of such motion the. 
Court will ex '?/Jicio, on the same day, or at any subsequent 
day, dismiss such suit, opposition, intervention, or other, 
claim, but without costs to either party. 

2.-And in asmDC; as every plaintiff, or demandant, should", 
be bound to prosecute his claim within a reasonable time to, 
a final conelusion ; . 

It is ordered, that no cause shall remain on the records of' 
this Court, for the purpose of any further proceedings there­
in being had after twelve Terml'; from the institution of such 
action, or demand (of which the Term, in which the l':ame 
was instituted shall be counted one)- unless suffi~ient caWle 
be shewn to the contrary. And that either party intere.\ted 
in the cause may, on the first day of ~he thirteenth Term, 
or at any other subsequent period, move for a judgement" 
declaring an absolute peremption in the said cause, and dis. 
missing the same as aforesaid, or this Court e.r qtficio, upon.: 
the certiticate of the Prothonotaries that the said cause· has 
been entefed in this Court during twelve Terms, as aforesaid~· 
will dismiss such cause, and adjudge an absolute peremptioD; 
of the same, with costs. . 
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SECTION XXXV. 

Of Execution. 

. 1.-THAT no execution shall issue on any judgement of 
this Court, subject to appeal, until after the expiration of 
·fifteen days from the date of such judgement. Nor for the 
space of twenty days from the date of such judgment, where 
the party, meaning to appeal therefrom, shaH have lodged 
good and sufficient security to prosecute the same with effect. 

2.-.-',nd whereas it is proper, that all the evidence of re­
cord, whereon any judgement may have been made, should 
appear in the said record, so long as the judgment remain~ 
unsatisfied, and any execution to be sued out thereupon-It 
is further ordered, that no writ of execution do issue on a 
judgment, in any cause wherein the several exhibits and 
evidence filed in the said cause; may not remain of record, 
either by the original evidence, or such authenticated copies 
thereof, as this Court, on hearing the party applying to with­
draw such original, may have specially ordered. 
. 3.-That a separate book and register shall be made and 
kept by the J.>rothonotaries, of all executions which may be 
issued from this Court, specifying therein the description of 
the writ, and against what it may be particularly directed, 
the parties in the cause, the number of such cause, the name 
of the attorney or person at whose instance the writ may 
issue, the amount to be levied by virtue thereof, the cause of 
action, the date of the judgment on \vhich the writ ouy be 
founded, the day on which the writ may issue, and the 
period of the return thereof; and to which Register shall be 
annexed, at the end, and in the same book, an alphabetical 
Index, referring to the parties and execlltion that may have 
been issued, as 2foresaid. And that no execution do issue 
from this Court, until after an entry thereof shall have been 
inade in the regi~ter af,)re~aid, in the manner above directed. 
That an the AUOI:nies of this Court, or persons h:wing suits 
therein may, at all times, during oBiet' hours, have free access 
f:D the said register, gratis. 

4.-That no execution, taken out to levy monies from 
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t;:e chattels of any debtor, shall be made returnable at a 
period beyond the next ensuing Term of this Court, after 
whidl such execution m;ty issue. And on the back of every 
execution shall be indorsed the number of the case, or record 
of t:li: cause, on which such writ shall have issued. 

"i.-That no executions shall issue to levy monies from the 
real estate of any debtor, (not especially assenting thereto,) 
until after a return of an execution to levy the amount of 
such judgment from the personal estate of the debtor. 

6.-And whereas inconvenience and hardship may arise 
to creditors, by a delay for a day in Term to return a writ 
of Pi. Fa. to levy monies from the chattels aforesaid, and 
whereon no c La:tlls !lave been attachec, or such only as may 
in p;1rt sati:-fy the plaintiff's debt; It is permitted that such 
writ of Fi. Fa. may be returned in vacation, after due dili. 
g'_'nce in the execution thereof, to be certified by the return. 
i';g 0[11 1:cr, and whereupon an execution may issue to levy 
from the debtor's r~al estate. 

7.--'Whereas doubts have arisen on the right of a judg.' 
m!?nt creditor, who may have caused his debtor to be arrest­
ej, according to law, and may lie in prison, under such 
2rrest, to obtain a writ of Capias ad satisfaciendum, whereby 
the debtor may be charged in execution, for the payment of 
a j,;J'l11cnt obtained. ' 

It 'i:,; ordered, that, upon every final judgment obtained 
~C;;!;lbt any person, who may be in prison under process of 
( "II).iil~ or attac:l1i] ~nt, cir a surrender of the debtor, who may 
l'we been attached or held to bail, the judgment creditor 
may, after fiftt>en days from the date of such judgment, ob. 
tain from the Prothonotaries of this Court, a writ of Ca. Sa. 
against the debtor, for the amount of the judgment aforesaid, 
unless the debtor, defendant, shall have lodged good and <> 

~d}i::i_nt security in the Prothonotaries' Office of this Court, 
to prosecute an appeal from the said judgment; in which 
case no Writ of Ca. Sa. shall issue: And every person who 
may lie in Gaol under a writ of Capias ad respondendum, or 
be committed after a surrender by the debtor or his bail, 
and not be charged in execution upon a writ of Ca. Sa. with. 
in two days' after the period at which the plaintiff might 
legally have had and obtained such a writ, to charge the 
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llehtor, every such debtor, held and detained in Gaol, undet. 
a writ of Capias ad respondendum, or surrender as aforesaid, 
shall and may be discharged by the order of this Court, or 
of anyone of the Judges thereof, in vacation. 

-
SECTION XXXVI. 

Of the Sheriff's Office. UP01J, the Receipt and Return I{f Writs, And if 
Levies and Sales, under Execution. 

)-

1.--1~' is 'ordered, That the Sheriff of this District do 
return all Writs, Executions and Process to him directed, 
at the return day expressed in such Writ, Process, or Exe­
cution, respectively, which regularly may be done without 
any special rule, or order for that purpose. 

2.-That whensoever the Sheriff of this District shall, by 
virtue of any "\V rit of Execution, or Executions, 'sell any 
Chattels, or Real Estate of one and the same debtor, he shall, 
by his return, distinguish, how much he has levied and made 
from the sale of chattels, or personal property, and how 
much fro'll the sale of Lands and Tenements, or Real Estate; 
and if Real Estate, to whom sold. and the conditions on 
which the 5ame may be sold. And shall also state, by his 
said return, an account of the particular disbursements, as 
well upon the sale of the personal, as upon the Real Estate, 
and therein specify his several charges for fees allowed by 
Law. 

S.-And whensoever the Sheriff may, in virtue of any 
Execution, or Executions, attach and seize various and dif­
ferent Real Estates, of one and the same person, in order to 

fll'levy and satisfy one or more judgments, he shall expose the 
same to sale separately, and, when sold, shall, in so far as 
may be, keep separate and distinct the several disbursements~ 
fees,.and charges, about the sales thereof, in the manner be­
fore directed. 

And in the sale of chattels and personal property, he shall 
in the same manner expose the same to sale, by so many lots 
and parcels, as may be most likely to produce the best price 
for the chattels so to be sold. 

I 
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4.-That the Sheriff do keep a book of register of all writS 
of execution that may come to his hands for levy and execu~ 
tion. That therein shall be specified the description of each 
writ of execution, the names of the parties, the number of 
the case, the name of the Attorney, or person by whom 
such writ shall have been sued out, the amount to be levied, 
under and by virtue of the said writ, the date of the judg­
ment, whereon such exec·ution issued,.th~ return day there­
of, and the day on which the same shaft have been returned 
into the Prothonotaries' office, the amount levied, the means 
by which the same had been levied, the day of sale and, if 
real estates, to whom sold, and as well the amount of 
disbursements as of his fees, upon the levy aforesaid. 

And upon the sales of all real estates, where any oppositions 
may be made, a seperate book of register shall be kept where­
in, in addition to the above entries, he do insert on the 
said register the nature of the opposition made, and the day 
of receiving the same, the name of the Attorney, or persort 
by whom such opposition may be made, and, if withdrawn, 
the titl.le of withdrawing the same. That he do indorse on 
all oppositions, filed in his office, the period of receiving the 
same. 

And on the return of every execution, whereon there may 
be oppositions filed, he do make a schedule thereof in their 
regular order, according to the time, and in respect to othet 
oppositions in the same case, and if any opposition hath beert 
withdrawn, he do state the same; and alphabetically mark 
and state the several oppositions in his return aforesaid. 

5.-That all the Attornies and suitors in this Court inte­
rested in the levy of monies, under writs of execution, may 
have at office hours, free access, gratis, to examine the re­
gister of the Sheriff above directed; and more especially to" 
examine all the several oppositions to the levy of any monies 
on sales of chattels or real estate. 

6. -That to each of the said Registers be annexed, at the' 
end thereof, an alphabetical index or reference to the severaL 
causes and entries therein made. 

7.-And that the Sheriff do, on the first day of January, 
every year, return into the Prothonotaries' office, a correct 
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copy by him signed, of the book of Registers of executions 
above directed. 

8.-Whereas the execution of writs of Saisie revendica. 
tion or Saisie arret in the hands of the Defendant are fre­
quently attended with unreasonable charges upon the Sheriff's 
Office and duty, and may be high Iy prejudicial to the rights 
of persons in the legal possession of chattels and effects so 
seized. It is ordered that every plaintiff suing out such writ 
sh:lil be bound upon the delivery of any such process to the 
Sheriff, to make and deliver to the said Sheriff sufficient ad­
vances in money, for the necessary expences in the execution 
of every such writs, or otherwise satisfy and secure the 
Sheriff for the prompt payment thereof, and failing so to do 
the Sheriff may refuse to receive the said writ, to proceed in 
the execution of the same, and that in every case where the 
Sheriff may execute such writ, his rec:ourse for payment res­
pecting the service at such writ, and the advances to guar­
dians or recors shall be against the plaintif;;' personally and 
!fot upon the s:oods which may be attached. 

-
SECTION XXXVII~ 

Qf Oppositions to the Sale 0/ Ifficts and Estate, seized b!J Execution, or to 
tv lite Distribution qf tlte Proceeds if such sales. 

'VUEREAS it is necessary to provide~ in so far as may be, such rules and 
orders as may direct a regular and speedy course of discussing and ad­
judging upon all oppositions that may be made to the sale of personal 
or real estate, seized and attached upon writs of execution; And to 
the end of'preventing the delays, expence, and injustice which credi­
tors may sustain, through the means of illegal, vexatious and ground­
less oppositions, made to frustrate the payment of just debts: It is 
therefore onlt:red, 

THA Tall oppositions y;hich may be made to the levy and 
sale of any personal or real estate, which may be attached or 
seized upon any execution il';sued out of this Court, and 
whereby any party, so oppol,ing, may claim a right, either to 
have any such seizure declared null and void, or a right of 
charge or incumbrance of what nature soever upon the same, 
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shall succintly state, in such his OpposItIOn, all and ever) 
ground or cause thereof, and to which he may pret£'nd to 
have right of what nature soever. And the said opposition 
shall contain a clear description and election of the opposant's 
Domicile. 

And to every such opposition there shall be annexed an 
affidavit taken before one of the Judges of this Court, of the 
truth of the fact or facts contained in such opposition. And 
the Sheriff is hereby enjoined and required not to receive any 
opposition as .. foresaid without such affidavit so annexed, 
thereto. 

And where the seizure may be of any real esta(e, and the 
opposition be made. 

Ajin d'annuller, or 

Ajin de distraire, or 

Ajin de charge-the same shall be made before the sale 
of the realities, or where the opposition may be against the 
sale of any chattels, the same shall be made before the sale 
of any such personal estate. 

And where the opposition may be aJill de conser'cer, whe· 
ther upon the proceeds of a real or personal estate, the same 
shall be made either bdore, or within office hours the day 
after, the return of the writ of execution, under which said 
lands or chattels may be sold. and not otherwise. 

And no opposition shall be preferred, or admitted to be 
made, by the same person, or uthers in his behalf, for any 
rights or claims which he may pretend to have, touching any 
~izure~ as aforesaid, and that could have been claimed or 
made at the period of preferring the original or first opposi­
tion, in the manner above directed. 

2.-That every person, who may prefer and make any 
opposition as aforesaid, shall file with the Prothonotaries, his 
declaration or state of the several claims, or moyen.~ d'oppo­
sition to be made, after G u.:? notice given to file the same, 
and in which shall be clearly stated all and every his cause 
or mU1Jells d' opposition of what nature soever~ and whereon 
a full answer or plea may be made and issue taken, and that 
~o other or further opposition, claim or 1IlO!Jens shall be made 
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by: or received from the same person, to the same levy and 
seIzure. , 

3.-That every person, who may file any such calise or 
moyens d'opposition, shall, at the !'lame time, make an elec­
tion of domicile in this city, if the first election made,. as 
aforesaid, be not in ,this city, and failing so to do, the office 
of the Prothonotaries shall be taken as his domicile or place 
of abode, to every legal intent that may be requisite, touch. 
ing the ~roceedings of the Court to be notified to the person 
so opposmg. 

4.-That every person, who may file any such u.xi .. lra. 
tion, or claim, or rnoyens d'opposltioll, shall, at the same 
time file in the same office the several dccu", documents and 
writings, or certified copies thereof, which may be in his 
power or possession, and whereon the several rights, claimed 
by the said moyens, are to be maintained, together wllh a 
certified list of the same. 

5.-That the person at whose instance any seizure may 
have been had, or others interested in any opposition to the 
same, shall take communication of the said d 'claralioll or 
mo.ljens, and the several docUOlents so filed as afof(.'~aiJ, and 
make answer thereto, within three days from the day of filing 
the same, and under the like rules- that a defendant is bOllnd 
to plead to. the merits of a causl.'. I 

6.-And it is further ordered, that all and every the rules 
of this Court, respecting original suits and the course of pro­
ceeding therein, in so far as the same may he applicable to 
claims prefered by opposition, shall be strictly adhered lO, 

as the rules for proceeding thereupon. 
7.-To the end, that all persons interested in the levy and 

r.eturns of executions to be issued out of this Court, may b,~ 
intormed when such returns are nnde.-lt is ordered 'nat 
the Prothonotaries of this Court do, from time to time, on 
every day when any execution may be returned by the She­
ritf~ and filed of recorJ, fix and place to public "iew, in their 
the said Prothonotaries' office, a list of such returns, expres:o­
ing the names of the parties, plaintiff and defendant. Tint 
the rules of this Court respecting oppositions to be m;;de af­
ter the return Qf executions, shall be considered to appiy to 
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the period that the said list was so afixed by the Prothono-
taries, in the office aforesaid. , 

8.-Whereas it frequently happens that in causes where 
it appears that a defendant is in a state of decwfiture mo­
tions are made and orders granted for calling in the several 
creditors of such debtor to appear in the cause and attest 
their respective claims upon the effects and estate of the saili 
debtor previous to a distribution of the same; it is ordered' 
that the plaintiff or defendant or anyone of the cre~itoTs of 
$uch debtor olay object to any claim which may be made in 
con~eq!.1ence of any advertisement and public notice as afor'~­
said, and controvert and oppose the same, provided such 
plaintiff or defendant. or any creditor as aforesaid,shall with­
in the space of ten days after filing such claim file his oppo­
sition thereto, and if the opposant may reside in this city, or 
have elected a domicile therein, he shall give notice to the 
claimant of such opposition, and require the said claimant to 
support his claim before this Court, by such legal course a& 
is observed in this respect for the support of claims or oppo­
sitions; and it is further ordered that every claim made ill 
consequence ot any public notice as aforesaid, by any person 
residing in this city, or who may have elected a domicile 
therein, and such election of domicile be entered on record 
with the claim aforesaid. and which may not be opposed a~ 
aforesaid, shall.be considered and held to be admitted by all 
the parries interested thereupon as legal and just, and so ad­
judged by this Court upon the distribution of any debtor's 
effects and estJte as aforesaid. . 

And it is further ordered that the above rules shall apply 
and be considered as binding wherever creditors of any de­
ceased person may by public notice be called before this Court 
to assert their respective credit upon the eff2cts and estate of 
sllch deceased persoR. 

That the present rule shall be held also to extend to all 
claims made by opposition, ofin de consert'er upon the 
monies levied and returned by the Sheriff, on any writ of 
Execution sued out from this Court. 

9th-It is ordered that the Prothonotaries of this Court, 
do enter in a seperClte book or register the returns of the 
Sheriff, upon every writ of Execution, in which register shall 
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be stated as well the oppositions annexed to every such re­
turn, as all the oppositions which may at any time afterwards 
be filed in this Court, touching such return, in the order 
and at the time every such opposition shall be so filed ; and 
to which register all parties interested shall have free access 
when required, and it is further ordered, that the rules of 
this Court, respecting oppositions so returned and filed, and 
the proceedings to be had thereon, shall be considered. to ap­
ply and have effect only from the time that every oppositivn 
shall have been inscribed on such register, nor shall any op­
position be admitted or received, nor be considered <1S rC'ctl-
larly filed, until the same shaH have been so inscribed ~~ld 
entered', 

-
SECTION XXXVIII. 

Of Proceedings in respect to Appeals. 

I.-THAT on the allowance of every writ of Appeal, the 
Prothonotaries in making up the record, for a due return to 
such writ, do mark numerically and progressively, in the re­
gular course of proceedings had in such cause, every paper 
filed of record in such cause, beginning with the writ of sum­
mons, and continuing the same mark at the head of each se­
parate paper until the whole be concluded. That he do then 
make out an Index, or list of reference to the whole, to each 
by number, title and description under his signature to bt: 
annexed to such record, previous to the return. 

That he do preserve and file in his office a copy of sllch 
Jist, or Index of the seyeral papers so to be transmitted willI 
the record. 

2.-That upon the return of the record, so transmitted in 
appeal, he do enter on the register of this Court, a copy of 
the judgment made in appeal, with a reference to the same 
as making part of the record in such case: • 

s.-That the Prothonotaries, do keep a book to be entitled 
" Causes and Judgments in Appeal," wherein shall be en. 
tered the title of the cause, or names of the parties, the No. 
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lh.: demand, ~n abstract of the judgment, and the day it was 
given, the period of the appeal, and an abstract of the judg­
llIent in aprf'al : To which book shall be allnexed an Index 
of alphab~tical refer~nce to th~ parties and causes so ad • 
. I. 1 
Juu~lU. 

-
SECTION XXXIX. 

Of Saisic ArrEt. 

WHEREAS under the present Course of Practice -it may 
happen r~l:lt upon the service of a Saisie arret at th'~ dernier 
domicile l f the Saisi certified, final jUdgment may be made 
~~ainst I r.e Tiers Saisi for the principal debt due to the 
l'laintiff, althollgh the Tiers Saisi, may never have received 
the writ of Sllilie nor have had such reasonable knowledge 
('f the same, as under the peculiar circumstances of his situ­
ation, he was unable to appear thereupon and make his dE'­
claration conformable to Law. In order therefore to pre­
vent the manifest injustice that may be done by such conclu­
~ive judgment, It is ordered, that in future no conclusive or 
final judgment shall be made against the Tiers Saisi for 
payment of the Plaintiff's Debt, by reason of his non-atten­
dance and not answering as aforesaid, unless it f;hall appear 
Ihat the service of such Saisie Arret and notice had been 
F~~'sonall)r made to and upon the Tiers Saisi, and that in 
"vtc'ry other case of legal services at the domicile, the judg­
ment to be awarded against a Tiers Saisi, in defa'.llt will be . 
proyisional admirting such Tiers Saisi to appear at a future 
Jay and take off such. default and make answer to the Saisie 
or attachment or shew cause upon the irregularity of the 
service of such writ. 

-
SECTION XL. 

Of Costs. 

IT is ordere~ that '!10 general rule of thi~ Court granting 
fees upon certam busmess to be performed m causes therein 
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instituted shall in any manner be considered to e~tend to 
limit or restrain any)udgme~t or order of this Court upon 
any matters before It wherem the Court from the circum. 
stances of such matter or business, shall award and ad .. 
judge a specific sum to any party thereupon. And any 
such particular order or judgment tor costs that may be 
made,shall determine and conclude the rights of every person 
therein interested; And it is further ordered that no general 
allowance of Fees, by any Tariff or Rule of this Court, shall 
be considered as granting a right to such fees for any busi. 
ness performed whensoever this Court or any Judge thereof, 
upon taxation of costs, shall not consider such business t() 
have been regularly and necessarily performed. 

-
SECTION XLI. 

Of Debtors in Gaol. 

IT is ord~red that in future every alim~ntary pension t6 
be allowed to Debtors in Gaol shall be paid each Monday, on 
or before twelve o'clock in the fOl'enoon, to prf>vent the dif. 
ficulties and inconveniencies which frequently arise from the 
course, now following of paying the alimentary allowance to 
Debtors in Gaol. 

It is ordered therefore tlnt the alimentary allowance to 
Debtors in the Gaol of this District, shall in future be paid 
to the Gaoler, who is hereby directed and enjoined to receive 
and to pay the same to such Debtors without delay. 

That' every Debtor claiming a right to be ·discharged from 
Gaol, by reason of the non payment of such alimentary al. 
lowance shall be bound to state upon Oath a demand made 
by him or by some person on his behalf, on the Gaoler for 
the payment of such allowance, before such Debtor shall be 
entitled to his dischargE'. 1 •• 

That the Gaolt'r shall keep a separate boole or regIster m 
which he shall regularly and truly inscribe and certify the 
hour of receiving and paying such alimentary allowanc~, to 
which book access and reference may br;:: had at all umello 
when reqtlired. 

K 
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And it is further ordered that copies of the prestSnt rules 
and orders in the English and F'rench Languages be made 
out and certified by the Prothonotaries of this Court, and 
that the said copies be posted up by the said Gaoler in some 
conspicuous maMer in the Debtors' 'Vard in' the saici Gaol. 

-
SECTION XLII. 

'OJ Actions if' A;sumpsit. 

Whereas actions are frepuently inssituted and declarations 
thereupon framed, conformable to actions, in England,of As­
$utllpssit, with General Counts therein contained, for gross 
sums thereby claimed, without stating in such dec,larations 
what part thereof may have been paid, or should not reason. 
ably be claimed or adjudged to the plaintiff and to which ac­
tions general pleas of non assumpsit, have been made and 
'Various grounds of defence thereupon raised, and claims 
made of evidence to be adduced, that could not have been 
foreseen by the 'plaintiff, under such' general pleas and which 
may be highly prejudicial to the partiell; it is therefore or­
dered that on any such actions, the plaintiff shall generally 
state aU such deductions, from the gross sums claimed as 
may be in his knowledge'and shall by his demand declare and 
claim the precise balance of monies due by reason of such 
assumpsit, aociertaking or promise as aforesaid, and for the 
recovery of which the defendant may be sued, and that on 
the return day of the writ, in such action the plaintiff shall 
file an exhibit stating the precise amount of his demand and 
in such statement shall insert and set down all matters that 
may have been received, whether in money or other valua­
ble things, which ought to be reduced from the gross amount 
of such general demand as aforesaid, and upon which e.zhibit 
tihall be written a notice to the defenJ:mt, of the precise 
amount of the plaintiff's claim, and for recovery of which 
the defendant is prosecuted in the said action, and failing so 
do the defendant shall not be bound to answer the plaintiff's 

. demand or be adjudged in default in the notice aforesaid; 
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a.nd that eVery plEa to any such ~~tio:l of assumpsit shan con­
tain the specific grounds of dc,tc;JC'; upon which the defen­
dant may intend tO"adduce evidence, in support of any mat. 
ter to be offered a;ainst the plaintiff's demand~ and that no 
evidence verbal or' written shall be received in any such ac­
tion, but upon and in support of such special matters alledg­
ed in defence and that may have direct relation thereto, and 
to the Plaintiff's demand. 

9th.-lt is ordered that on the service of every writ of Ca. 
pias ad respondendum, the plaintiff f,hall be bound, at. the time 
of serving the defendant with copy of such writ, to serve a 
notice in writing upon the said defendant informing him that 
a copy of the plaintiff's declaration will be left at the Pro­
thonotaries' offi<:e: for the said Defendant, in such case, 
within fi-{e days from the service of such writ, and that the 
iJlaintiff making due service cf a copy of his declaration con­
fonnably to such notice, the same shall be taken and consi. 
dered as sufficient, unless the defendant, ~efore the expiration 
of the said five days, do notify the plaintiff, or his Attorney, 
of his the defendant's electeci Jomicile within the city of Mon­
treal, where a copy of the plaintiff's declaration may be 
$erved upon him such defendant •. 





COURT OF KING's BENCH. 

TVednesday, 7th June, 18 J 5. 

PRESENT, 

THE HONORABLE .TAMES REID, } E.'q"iT(,~ 
TIIE HONORABLE LOUIS C. FOUGI[II., Judge~. 

Table and, Establisllment qj Fees in tile Superior Ten,,,!. 

WHEREAS an Act of the Provincial Parliament pJf.scd in 
the 401st yqr of his Majesty's Reign, intituled, "An Act to 
" amend certain form!': of proceedings in the Court of Civil 
'~ Jur~sdir:;tion 'in' this Province, ~nd to facilitate the adminj~­
" tration' of Justice," hath authori5~d this Court to ~jt and 
elltablish such Fees as may be reasonable and just to be taken, 
by the several officers of this Court, employed in ano ~,bot,t 
suits at Law. It is therefore ordered that ail Rules and Or­
ders of this Court, heretofore made re!'.p~cting the Fec~ 'I') 

he claimed and taken in this Court, by the officers of the 
same be, and the same are thereby rescinded (except the F nS 

allowed to th" Bailiffs, by the order of the twentieth of Fe. 
bruary last, which said order continues to remain in {nrce,) 
and that the said officers, who may be employee in any ci\'il 
suit now pending, or hereafter to be prosecuted or defended 
in this said Court, shall and may claim and take the respec­
tive Fees hereafter mentioned to be taxed in any suit {or the 
several duties and services performed in such suits, and no 
other~, under the penalty of a contempt of the Court, and 
Jl.eing further liable to the party injured for his damages in 
t~at respect ascertained. 
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Psr:~ to ~e taken by ANomies in all actions where tlte dt!!Jt or the tTUltier •. 
in COil test p"rosecuted for, or for which a Judgme1lt shalt he obtained, shall­
be abn'e £10 stedi1lg, and not exceeding £20 currenc!l. 

ART. I-To the plaintiff's Attorney for all Fees;£ s. d. 
from the Institution of the action, to fi-
nal judgment in contestation. - 4 0 0 

And to the defendant's Attorney for all; 
Fees in defenJing. such suit unto final 
judgment.' S. ,0 0 

But if on any exceptionby motion to the_ 
form for irregularities in the service of . 
process, or in the declarati'on, or in the 
proceedings, or on any plea of excep-
tion other than plea to the merits, the 
action be dismissed, that there be allow-
ed to the defendant's Attorney, for all 
his Fees in this' cause., 1 10 0" 

2-To the plaintiff's Attorney when the 
judgment, is by default without En. 
~E~ 2'0 0 

s-To the same on Enquete. 
4--To the same when the judgment is by 

confession. 

And to the defendant's Attorney. 

5-To the plaintiff's Attorney, when the 
action may be settled before the retd'rn. 

6--To the same when the action may be 
settled after the return, but befor~ is-

2 6 8 

1 10 0 

0 IS 0 

1 3 4 

sue joined. 1 10 0 

6-And to the defendant's Attorney for all 
his Fees in sue h case, if a plea be filed. 0 16 8 

But if no plea be filed. 0 12 6 
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ART. '7...:..-To the plaintiff's Attorney when the:£ s. d. 
action is settled after isu$e joined, but 
before hearing or before judgment. 2 6 8 

7-And to the defendant's Attorney for 
all his Fees in the last mentioned case. '1 '6 8 

-
_.4nd in the Actions'abo'IJe £20 currency, and not exceeding £30 currellc!I. 

in the above cases. .. 

,ART. 1-To the plaintiff's Attorney. s 0 0 

To 'ihe, defendant's Attorney. :3 10 0 

To the defendant's Attorney in the ·se. 
'cond case. 'l -0 0 ~ 

. 2-To the plaintiff's Attorney. :! IS 4 

3-To the plaintiff's Attorney. s 2 i. 

4.-To the plaintiff's Attorney. 2 0 0 

4--And to the defendant's Attorney. '1 0 0 

,5-To the plaintiff's Attorney. 1 10 0 

~-To the plaintiff's Attorney. ,) 0 0 ... 
To the defend.mt's Attorney. 2 2 

To the defendant's Attorney, in thc2d: 
case. :-0' IG 8 

• 
'7-To the plaintiff's Attorney. S .} 2 ,-, 

And to the defendant's .L~ttorney. 2 0 0, 

-
Additional Fees 'to the two above tables, wlu:n tlte cases will l.aJ'r<'Jl. 

ART. 8-To the plaintiff's Attorney on d'.:::fel1-
dant's taking off a default. {)6 8 
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,\in. 9-0n suing out a. Capias ad responden-:l s. d. 
dum, s.l!sie arret, saisie gagerie or en-
tiercement. 0 10 0 

IO--To the plaintiff's or defendant's Attor­
. ney for drawing ana engrossing a Bail 
piece with notice of putting in Bail and 
sen-ice of lh~ same. 0 6 8 

And to the adverse party on do, o S 4 

! I-To the plaintiff's or defendant's Attor-
ney'suing out a commissiun rogatoire. 0 15 0 

12-And to the adverse party's Atlornty 
joining in the same. 0 11 8 

IS-To the Attorney attending the exeeu­
.tion of such commission, when issued 
'from another District. 1 0 0 

And to the adverse party's Attorney 
'()O do. , . 0 11 8 

14--To the .plaintifPs or def~ndant's Attor-
. ney suing out a .:ellire jacias and con-
ducting a cause tried by Jury. 1 6 8 
. . 
And on suing a second or other venire 

Jacias whEn diligence has been done 
on the first. 0 10 0 

To the adverse party's Attorney who 
may attend at striking the Jury. 0 5 0 

And ~o the same for attending Fees on 
the trIal of the cause. 0 10 0 

J 5-0n every Incidental demand to the In-
<idental plaintiff's Attorney. 1 10 0 

And to the Incidental defendant's At. 
torney. 134 
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AaT. 1o-To the plaintiff's or defendant's Attor- i£ s. d. 
ney, on every exception by motion to 
the form for irregularities in the ser-
vice of process, or in the declaration, 
or in the proceedings. 0 10 0 

17-To the plaintiff's or defendant's Attor-
ney on eVt'ry plea of exception other 
than plea to the merits. 0 13 4 

l8-To the defendant's Attorney on obtain­
jng the certificate of the Prothonotaries 
required by the 34th Section of the 
Rules of Practice. 0 3 4 

:i 9-To t he defendant's Attorney suing out 
execution and motion of the return for 
orders fqr the d~livery of the money. 0 10 0 

" That no other allowance be gran-
" ted against the defendant on the suing 
" out of a second or alias writ of exe-
" cution." 

20-To the plaintiff's Attorney on a rule 
nisi in the nature of .Iore Jacias for all 
his Fees into final decision. 0 15 0 

21-But if the rule is contested. I " 4 LJ 

And to the defendant's Attorney if suc-
cessfully. 0 16 8 

22-To the plaintiff's or defendant's Attor-
ney or an inscription en Jaux for all 

I 3 his Fees. .1: 

23-To the plaintiff's Attorney on .~(fisi 
arret in the hands of third pt·r~(lll:; ai,,:r 
judgment, in original actions, for all his 
Fees to final judgment. I 15 0 

And to the defendant's Attorney on do. 0 15 0 
H 
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AR.T. 24-To the plaintiff~s or defendant's At- i£ s. d. 
torney for drawing and engrossing bill 
of costs, copy, notice and attending tax-
ation. 0 5 0 

And to the adverse party for attending 
the taxation of cost. . 0 S 4 

25-0n every evocatioR from the Inferior 
:Term, when the said evocation is dis-
missed to the plaintiff's Attorney. 1 3 4 

• 

Fees to be taken ~11 Attornies and Advocates on real and rnixt actions and 
in actions.for Slims above J':so currency. 

ART. I-Taking instructions to prosecute or de-
fend. 0 15 0 

2-Warrant of Attorney when filed in the 
cause. 0 3 4 

3-Drawing every Declaration. 0 ]3 4 

4-Each copy thereof, 0 s 4 

5-Drawing and engrossing any affidavit 
requisite to be made in such case. 0 3 4 

6-For all attendances before the Judges, 
or other Prothonotaries' or Sheriff's 
office, includingfiat to obtain any writ. 0 5 0 

7-Attendance at the return of the writ. 0 :3 4 

8-For drawing lists of exhibits, and at-
tendance filing the same. . 0 3 4 

9-For drawing an appearance for a defen-
dant, and filing the same. 0 2 6 

10-To the plaintiff's Attorney on defendant 
taking off default. 0 i i 
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AST. ll.....-For putting in Bail, and notice of &he;£ s. d. 
same, 0 6 8 

12-Receiving notice of the same and taking 
instructions thereon, 0 S 4 

13-Arguing exceptions upon putting in 
bail when excepted, 0 5 0 

J4-For every necessary attendance in Court 
or at the Prothonotaries' Office, for 
communication of papers, when not 
otherwise provided, 0 S 4 

IS-For every necessary motion, including 
a motion after Judgment, by the suc-
cessful party for withdrawing exhibits, 0 S 4 

] 6-For drawing the same, 0 1 0 

17-For .every notice of the same copy and 
serVIce, 0 S 4 

IS-Attending in Court on notice of mo­
tion, and opposing the same if wccess-
fully, 0 6 ~ 

19-Ditto, dit.to, on consenting thereto, 0 5 0 

~O-Attendance and Counsel's fee, on argu-
ing every Law Issue on Pleadings, 0 13 4 

21-For drawing and engrossing every plea, 
answers, or replication, 0 6 8 

22-For every copy of such plea, answers, 
or replication, o 

23-Fyling and signifying the same to the 
ad verse party, 0 

'24-Fiat for Subpcena or Subpamas in each 
o cause, 

3 4 

3 4 

1 0 



ART. 25-Fee-on examination of every witness, t8 s. d. 
allowed by rule of practice, 0 5 0 

26-And for the cross examination of each 
of them, e 3 4t 

27-For objections to the competency of 
any \\'imess, or to the pertinancy of any 
question, and arguing the same, if suc-
cessfully, 0 3 40 

28-Drawing and engrossing Interrogatories 
for examining witnesses on a commis-
sion rogatoire, 0 10 Q 

29-Copy for the adverse party, 0 3 41. 

• 3D-And for Cross Interrogatories, one half 
of the foregoing fees. 

51-Attendance and Counsel's fee, on ar-
guing the merits of the case, 1 5 4r 

32-Ditto, ditto, where there is an inciden-
tal demand, 1 J5 o. 

as-Ditto, ditto, in case of an intervention 
heard along with the merits of the 
principal cause, 1 15 O. 

54--Ditto, ditto, when the intervention is 
heard separately, 1 !l 4c 

:35-For drawing and engrosf>ing every Pe-
tition in judicial proceedings, 0 5 0 

56-For every Copy, when necesssry, and 
service thereof. . 0 ~ 4c 

:;7-Notice to strike a Jury and service, 0 3 4c 

as-Attendance striking the same, 0 6 a 
S9-0n issuing the venire and delivering it 

to the Sheriff,' 0 "2 0 



'i7 

.£ s • d. 
./i,RT. 4o-Notice of Trial and service, 0 3 4 

41-Attendance and Advocate's fee on trial 
before a Jury, including the examina-
tion of witnesses, 2 6 8 

42-Drawing and engrossing and settling a 
special verdict, 0 11 S 

4':;-Drawing and engrossing every bill of 
exception in such case, 0 11 a 

44-Drawing and encrossing every motion 
for a rule nisi to obtain a new trial on 
a~ Ctrrest of judgment, notice and ser-
VIce, 0 6 

-1-S-Attendance and fee on argument of the 
same, 0 10 0 

46--Drawing and engro~sing every special 
rule of reference to arbitrators or ex-
perts, 0 5 0 

J7,-Term fee in original causes only, an~ 
in which there have been an appearance 
and pleadings, but no more than two 
to be allowed of ten shillings each, 0 10 u 

48-Bill of co~ts, copr, notice, and attend-
ance at the taxation, 0 7 6 

49-To the adverse party attending the tax-
ation, 0 3 4 

50-Fiat for Execution, attendance obtain­
ing the sanIe, delivering it to the Sher­
iff, and motion of the return thereof 
for order for the delivery of the mo-
Dey, o 15 0 



AR T. 50--.,." That no other allowance be made:€ II. d ... 
" against the Defendant, on the suing 
"out of a second or ~lias writ of ex-
" ecution." 

51-For all fees on a rule nisi, in the nature 
of a _,eire facias to obtain execution, or 
alias execution or contrainte par corps 
if contested, 1 )0 0 

52-To the adverse party's Attorney, if 
successfully, 1 3 ,1· 

But if the rule be not contested, there 
be allowed to the Plaintiff's Anorney, 0 15 0 

53-For all fees, or a saisie arret or attach­
ment in the hands of third person~ af-
ter judgment, 2 6 8 

"The above fee not taxable against 
" the saisie, if no money or effects are 
" found and attached." 

And the Defendant's Attorney, if suc-
cessfully, 1 g- 4 

-
}"s to he la(cil by the Attornies alld Advocates ill actions above £30 cur­

l-ene!!, 011 judgment by difault or on cO'!fessioll. 

AR T. 1-F"or all Fees from the Institution of the:£ s. d. 
action to final judgment by default 
without Enquete. 4 10 0 

2-For do. on do. sur Enquete. 500 

3-For do. on judgment by confession. :3 10 0 



Fees on Oppositiolls. 

On oppositions tifin de conserver where;£ s. d. 
the sum claimed may not exceed £30 
·Cur'y. to the Attorney supporting such 
claim there be allowed for all his Fees. I 3 4 

And when the sum may be above £SO 
currency. 2 6 8 

And to the Attorney defending the 
same, there be allowed for all his Fees 
one third less than the sum allowed to 
the Attorney supporting the opposition. 

On every opposition rifin de clza7:':!:e 01' 

distraireor ojn d' annuller the respccti vc 
Attornies to be allowed Fees in propor-
tion to the services performed as nearl y 
as may be conformable to the Fees ala 
lowed in real actions, unless by the 
judgment on such opposition the Fees 
be otherwise:> determined. 

For dra\ving and engrossing any judg­
ment of distribution, when ord~red by 
the Court for the Attorney prosecuting 
t..:;e sale and discussion. ! 3 4 

• 
Fees to be taken b.1J the Protlwnotarics ill acfiu!ls ;lboL'1! £10 sterling, alld 

nut exceeding £~O currellc!!. 

AR. T- I-For all Fees from the institution of the.£ s. d. 
action to final judgment upon contes-
tation, includiIl<Y 4·s. for the summons o . 
or capias ad responduuimn. and for en-
try ofjiat for the writ, viz .• 

From the plaintiff. 

From the defendant. 

100 

o 1.; G 
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AR T. 2-Do. on a judgment by defaglt without;£ s. d. 
Enquete. 0 15 0 

3-Do. with Enquete. 1 0 0 

4-Do. on a judgment by confession. 0 15 () 

.5-When no return for the summons and 
entry of Fiat only. 0 4 0 

6-0n any action entered and settled be-
fore issue joined. 0 10 0 

7-0n any action entered and settled after 
issue joined, and before the argument, 
or before judgment, viz. : 

From plaintiff. 0 15 (; 

From defendant. 0 10 0 

-
And in actions above £20 cUTl"ency. and not e.rce~ding £30 cun"elley. ill 

the above cases. 

AR T. I-From plaintiff. ] 6 8 

From defendant. 1 0 8 

2- do. do. I 0 0 

s- do. do. I 6 8 

4- do. do. I 0 0 

5- do. do. 0 4 0 

6-"do. do. 0 15 0 

7-From plaintiff. 1 0 8 

From defendant. 0 13 .. 
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• [Additional Fees to tke two' above tables when the c~ses will kappen. . 

-ART. 8-0n defendant taking off a default. 
£ s. d. 
034 

,-

" 

:S-'For a saisi arret, saisi gagerie, or intier-
cement. 0 3 4< 

(The above charge not to include the sums.) 

lO-For every. bail piece security for costs 
or recogmzance. 0 5 a 

ll-lI'or a commission rogatoire. 0 5 0 

12~When the adverse party joins in do. 0 2 0 

IS-For the execution and returnof anysuch 
commission issued from other Districts. 0 5 0 

14-For a venire focias and proceedings on 
the same, when the trial takes place. 0 13 4 

But in case the trial gees off then be al-
lowed. 0 6 8 

(Tile above charge to include 3s. Jor tlte Venire.) 

15:"""On every incidental demand videllclt 
From incidental plaintiff, 0 10 0 ~ 0 ] 7 6 
From incidental defendant,O 7 65 

16-For proceedings and judgment on eve-
ry exception to the form for irregula-

. rities in the service or in the declaration, 
or writ,or in the proceedings. 0 3 4 

17-For ditto or plea of exception other 
than plea on the merits. 0 5 0 

IS-For search and official certificate on de-
fault of proceedings in execution of the 
rule of practice sect. 34. 0 3 0 

L 
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AR.T. 19-For every execution and for the entries £ s. d. 
of the orders on the return thereof, for 
.de livery of the money, and for the copy 
of the said order to be paid on suing 
out the execution. 0 5 0 

20-For the entry of the motion for a rule 
nisi in the nature of scire facias to re­
vive a judgment and to obtain an exe­
cution on alias execution or contrainte 
par corps and copy of the same. 0 5 0 

21-And for all proceedings on the said rule 
from the return thereof to final decision 
or discominuOince. 0 10 0 

22-0n an inscription en faux for the entries 
of all proceedings and copies of rules 
unto final decision or discontinuance. 0 11 I 

23-0n every sl1i~ie arret in the hands of 
third persons after judgment on an ori­
ginal action for all proceedings to final 
judgment including 3s. 4d. for the writ. 0 16 8 

24-0n every bill of costs presented to be 
taxed there be allowed for the verifica­
tion ot the charges and for the official 
certificate. 0 2 6 

25-0n money paid in Court for keeping 
and paying over the same one per cent. 

26-For a copy of Judgm~nt not exceeding 
400 words. 0 2 0 

And for every 100 words exceeding the 
above number, 0 0 6 

27-For searching and delivering papers or. 
dered to be delivered in any cause ad. 
judged upon or discontinued, entering 
~nd filing the order and- receipt for 
papers, 0 1 i 
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,,AltT, 28-0n every evocation from the inferior It s. d •. 
term when the s2id evocation is dis- ' 
missed. 0 IS 4 

29-For every subprend not including more 
than four witnesses and nece~sary co-
pl~S. 0 S 0 

-
Fees to he allowed to the Prothonotaries (when not otherwise provided for,) 

ART. I-For Office copies of papers, for every;£ s. d. 
hundred words. , 0 0 6 

2-For searching the records or th~ regis-
ters for any given year. 0 1 0 

And for every other year. 

Note-" The above fee is not chargea­
" ble when particular copies of 
" any record or judgement are 
"requisite, the date being giv-
'.' en." 

• 

ON ACT~ OF TUTORSHIP. 

010 

ART. 3-For every act of tutorship or curator-;£ s. d. 
ship including a copy thereof and of the 
petition proceeding the same. 0 7 (I 

4-For every act to emancipate a minor or 
for the sale of property of minors or fO,r 
authorising a tutor to any other partI­
cular purpose including a copy as above 
mentioned. 0 10 0 

5--For every act of interdiction, proces 
'Verbal d'enquele, depositions of-witnes-
lies, copies and certificate. 0 1 $ 0 



ART. '6-For the homologation of every act of an til s .. d" 
assemblie de parens drawn by notary 
authorised by the Judge. 0 2 6 

And for every copy thereof at the rate 
of six pence every hundred words. 0 0 6 

7-For every entry of an inventory, and 
closing the same, and the certificate. 0 5 0 

8-For every act of renonciation when 
done before the Judges. 0 5 0 

• 

ON IXSINL'ATIONS. 

9-For every order of the Judges for 
registering of any act. 

IO-For certificate of registry. 

the 

II-For registering any renonciation to a 
community or succession any donation 
between conjoints in their contract de 
mariage, or any dons rnuluau.r or any 
donation whatsoever or will or any other 

o 1 

o 1 

act, for every hundred words. 0 0 G 

o 

l~-For drawing and E:ngrossing the order 
of the Judge on the petition of a testa­
mentary executor or administrator, for 
the probate of any will, taking and draw. 
ing depositions of witnesses, taking the 
oaths of office (exclusive of the registry 
as above provided.) 0 15 0 

14-For making up the record in any cause 
with the lists and returns thereof, and 
transmitting the same to the Court of 
Appeals. 1 3 4 

*nd for eng'rossing th,> transcript of the 
proceedings for every hundsed words. 0 0 i 
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A-~T.15':"-Forevery attendanceatthe examination oJ! s. d. ° 

of a candidate for the profession of the 
law, or (lsa notary, giving the necessary 
n0tice and drawing the certificate of the 
Judges thereon. . O!O 0 

DISTRICT} 
~ of 

M()~.:T r.EAL. 
THURSD,lY, 20tft February, E'~3. 

Present, THE HON. JAME; REID, 1 Esquires, 
TIlE HON. L. C. FOUCIiER, f Judges •. 

PROTHONOTARIES' FEES. 

T HEo Court, upon the representations made to them by 
the Prothonotaries. doth hereby rescind the Tarit of fees 
allowed to the £aid Prothonotaries, as fixed and established 
on the Seventh Of June. One Thonsand Fig-ht Hundred and 
Fifteen, in causes of and above '1 hirty Pllllnds, and ill all 
real, and mixed actions, where t\";,., Inalt"rs are contested; 
and doth order, that in future the f. )1I()win~ tef s be allowed 
and paid by the panies int<:restE:d, to the said Prothonotaries: 

ART. I-That there be paid by the Plaintiff, or 
Plaintiffs, h,s, or their Attornt-y, to the 
said Prothonotaries, for all their f.:l"~ in 
causes of 1 he above des<:1 iption, from 
the 'institution of the action until final 
judgment entered, not including the 
Writ of Summons or other mesne Pro- .£ s. d. 
cess, ~ 10 0 

~-That there be paid by the Defendant, 
or Defendants, or his Attorney, 1 5 0 

3-And in case of an incidental demand, 
there shall be paid by the PlaintIff or 
Plaintiffs, on snch demand, his or their 
Attorney, a further sum of 0 10 0 



} ... R T. -4..-And by the' Defendant or Defendants,,g 8. d. 
on such incidental demand, a further 
sum of 0 5 0 

,c-That there be paid by the Defendant 
or Defendants, his or their Attorney, 
upon every motion to quash the Writ 
of Process, by rt ason of the insuffi. 
ciency of service or other irregularity, 
includin~ all the proceedings oJ such 
motion, when unsuccessful" 0 10 0 

And when successful, 0 15 0 

6-An<J that there be paid by the plaintiff or 
flaintiffs, his or their Attorney, in case 

~i the Writ or Process shall be quashed 
,.,' on such motion, 0 ) 5 0. 

'7--And in case the action shall be dismis-
sed upon any plea of exception, with. 
out enquete or hearing on the mrri s, 
there shall be paid by the Plaintiff or' 
Plaintiffs, his or their Attorney, 1 

And by the defendant or defendants, 
his or their AttorQey, 1 

S-And in case the action ~hall be discon-
tinued before enquete on the merits, 
there shall be paid by the Plaintiff or 
Plaintiffs, his or their Attorney, I 

And if such discontinuance be made 
.. fter enquete, 1 

That on such discontinuance before en. 
quite, there be paid by the Defendant 
or Defendants, his or their Attorney, 0 
But after enquite, 1 

!-That t!lere be paid by the Defendant 
or Defendants, his or their Attorney, 
on taking off a defoiult and entering 

5 0 

0 O. 

5 0 

10 0 

15 0 
o 0 



appearance when nothing further is 
done by such Defendant or Defendants 
in the cause, 0 9 6 

ART.IO-Thatthere be paid by the party apply- £ s. d. 
. ing for and obtaining an order for prOM 

ceeding by inscripl10n en jaux upon 
any Act, Deed, or Writing, produced 
by the adverse party, for all fees to the 
Prothonotaries, until final Judgment 
ren~er{'d on such p.roceedings, and to 
be paid before any motion made or al-
lowed in his behalf, ,1 5 0 

And by th~ Defendant or Defendapti':, 
'On such inscription en faux, to be paid 
at the ti'lle of filin~ his or their answer 
to the mO!Jens de jaux, 0 5 0 

ll-That in-all actions en guarantee, and 
on demands en enfervclltiOJis, in real 
and mix::d actions, and in causes of and 
above thirty pounds, there be paid by 
the parties, Plaintiff and Defendant. on 
every such action en gum'antee or in­
tervention when the same is contested 
on half of the fees abuve allowed in 
original actions and when such action 
en guarantee or illtervention is by de­
faults or not contested., there be paid by 
the party Plaintiff thereon, 0 IS () 

] 2-And when such action en guarantee or 
interventuJ1i is made for a sum or in a 
cause under thirty pound, and the same 
is contested, there be paid by the party 
Plabtiff thereon, 1 0 0 

And by the Defendant, 

But if such action en garantie or inter. 
vention be not contested, or be by de-

o 10 0 
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faJJ:lt f there shali be Pc¥Q hI ~~e party..: 
Plaintiff, on every such demand, '.p 10 0 

~~nd "it 'is ordered, that .the above fees on actions etz "ar. 
anrie and t'n'intervention, be paid by the parties rest>~crlvv.= 
Iy to the Prothonotarie<; in the same manner and at the 
same time as the fees on original. actions are herein after 
di:-ecteJ to be paid. 

And it is further ordered, that in the following cases, the 
fees hert-in after mentioned shall be allowed and paid to the 
said P, othonotaries, in lieu of what they might have been 
en~itled to claim by the aforesaid Tariff of the !lth June, 
1815. 

~ s. d. 
ART. I-That there be paid by the Plaintiff or. 

Plaintiffs, his or their Attorney, in all ,1 
cases by d~fault of or above thirty 
pounds; when the cause is dismissed 
from want of .proceedings during two . 
terms, 0 15 () 

2-And if the cause be contested, 

3-And by the Defendant or Defendants, 
his or theii' Attorney" to be paid be-
fore motion mad e or allowed in this 
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'behalf, 0 15 '0 

4-And by the Plaintiff or his Attorney, in 
causes by dtfault, when the cause is 
discontinued, 0 Is 0 

I-If the cause be under thirty pounds, 
and by default, there be paid by the 
Plaintiff or Plaintiffs, his or their Ar. 
torney, 0 10 0 

2-But if the cause be contested, 

S-And by the defendant or defendents, his 
or their Attorney, ] Os; when on his 
or their motions, to be paid before 

o 15 0 



such motion made or allowed. 
£ s. d~ 
o 10 0 

ART. 4-000-And by the plaintiff or plaintiffs, his or 
their Attorney in all causes by default 
when the cause is discontinued. 0 10 0 

That in all causes of and above thirty 
pounds, and in all real and mixed ac-
tions when the judgment is entered by 
default, or on confession, there be paid 
to the Prothonotaries as follows, 

In causes by confessions. 1 0 0 

In causes by default where no Enquete 
is had. 1 5 0 

And in causes where an Enquete is had. 2 0 0 

• 

That in all cases if opposition, tlte following be allowed and paid to tIle 
Prothonotaries by the parties interested. 

On every opposition afin d' annuelle1',;£ s. d. 
ojin de dislraire, or aJin de charge, there 
be paid by the opposent on motion for 
the discontinuance of any such opposi-
tion, and before such motion made or 
allowed. 0 10 0 

And before motion made or allowed for 
hearing on the mt·rits of such opposition 
for all Fees until judgment entered 
thereon. 0 15 0 

On all oppositions afin de conser'cer 
where motion shall be made for discon-
tinuing the same. i and before such mo-
tign made or allowed. 0 5 0 



On the admission of any such opposi. 1M 8. d. 
tion for a sum of or above thirty pounds, 
and for entering judgment thereon. 0 5 0 

And for entering judgment, dismissing· 
such opposition, to be paid by the par-
ty making the motion in his bt'half, and 
before the same be received or allowed. 0 10 J) 

Upon every order or judgment, on 
motion for the payment of monies le-
vied on Execution 5s. to be allowed in 
all cases as well below as above thirty 
pounds, and to be paid by the person 
demanding such order. . 0 5 0 

In cases of opposition ofin de conser'Oer 
for any sum below thirty pounds, there 
be paid by the 9pposant discontinuing 
the same, and before motion made or 
allowed in this behalf. 0 5 0 

On admission of any such opposition, 
and entering judgment thereon. 0 5 0 

And for entering judgment, dismissing 
such opposition on motion to be paid as 
above. . 0 7 6 

• 

For entering f!'Cery jurle:ment 0/ rli.'tribution, and engrossing a copy tllmrf; 
there be paid and allowed asfollows : 

t-

When the sum levied and to be distri.:B s. d. 
buted, exceeds One Hundred Pounds, 
there be paid to the Prothonotaries. 0 17 6 

When the sum levied exceeds Fifty 
Pounds, and not Dlore than one Hun-
dred there be paid. 0 12 6 



~H 

When the sum levied exceeds Thirty;£ $. d. 
Pounds. but not more than Fifty there 
be paid. 0 10 0 

And when the sum levied is under Thir. 
ty Pounds there be paid. 0 7 6 

To be paid by the person demanding and 
receiving the copy of such judgment. 

And for all other duties performed or to be performed by 
the said Prothonotaries in their office, for the deposit of mo­
ney in their hands, the execlltion of C::Jmmission Rog<ltoires, 
writs of exe~ution, copies of judgment, c,r rules or orders 
of the Court, the said Prothonotaries shall be entitled to de­
mand and receive the allowances made to them by the afore­
said Tarif of the 7th of June, 1815. 

And it is ordered that in future all Fees due or to become 
due and payable by suitors in this Court, or th, ir Attorllles, 
for bl,lsine,ss done or to be done in Court, in any suit, ca.use 
or matter or thing now therein pending, c.r hereafter to be 
therein instituted~ prosecuted or made, as wei: below as abo'ie 
Thirty Pounds currency, shall be advanced and paid by such 
suitors or Attornies in the follo .ving manner. 

That in every cause by default OJ: on confession, the fees 
due to the Prothonotaries shall be paid by the Plaintiff ..or 
Plair-tiffs, his or their Attorney, bdore motion n~::J(' or al­
lowed for final. hearing and JuJgmcnt, or before motion 
made or allowed tor discontinuil~g the causes whether the 
same be by default or contested. 

That in all contested causes there shall be paid by the 
Plaintiff or Plaintiffs, his or their attorney to the said Protho­
notaries, the amount of their fees until final judgment enter­
ed in the causes, before motion made or allowed for final 
hearing thereon-and in case such hearing is to be had upon 
any motion 01' exception upon which the process may be 
qqashed or the cause dismissed, the fees due to the Protho­
notaries thereon, shall in like manner be paid before motion 
for such hearing made or allowed. 



tt 

That there be paid to the said Prothonotaries by the de.. 
fendant or defendants, his or their attorney, at the time of 
making any motion to qllash the writ of process or of filing 
any plea of exception or plea to the merits and befort' sucll 
motion shall be made or allowed or such plea shall be recei­
ved or filed aU such fees as the said Prothonotaries may be 
entitled to claim from such defendant or· defendants until 
final judgment entered on such motion or plea. . 

That upon all judgments entered and recorded in this 
Court during the present term or hereafter to be entered. 
and recorued, the Prothonotaries shall not be held or bound 
to expedite or deliver any writ of execution thereon, until the 
fees due to them in the causes by the person or party ue .. 
manding such writ of execution shall have been first paid. 

, 

-
SHERIFF'S FEES. 

ART. l-For the service of every Writ of Sum- re s. do. 
mons, including a Copy of the same, 
in personal action, not exceeding 20/. 
Currency, 0 5 0 

2-Fop the like, in actions above 20/. Cur-
rency, and not exceeding 301. Curren-
cy, 0 6 8. 

3-For the like, in actions above 301. 
Currency, and in real and mixed ac-
tions, 0 8 .. 

: 4--Fol' every additional Copy, when more 
than one Defendant, one half more. 

5--For the service of every Writ of attach­
ment, or saisie-arret, saisi gagerie or 
entiercement (writs of Attachment in 
the hands of third persons after judg­
ment excepted) exclusive of the ser-
vice of Summons, as above regulated, 0 (j I 
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All'1'o 6-For the service on tiers saisie of every i8 s. d. 
writ of attachment after Judgment, (the 

.. service of summons to thl' said hers 
saisie included) exclusive of the service 
of summons on the Defendant. . 0 S " 

'-The same fee for such service on every 
other tiers saisie when more than one. 0 S (. 

8-Warrant on every such writ and on 
every execution against the chattels, 
the body or real property. 0 2 6 

9--For the service of every writ of Cap. 
ad re.~p. exclusive of the warrant and 
of the service of summons according to 
the above cases. 0 6 8 

lO--For drawing and engrossing a bail bond 
and execution thereof. 0 10 0 

I1-For the assignment of the same. 0 2 6 

12-F or service of a 'Venire }'acias for a spe-
cial Jury. 2 0 0 

IS-Ditto in causes above ;GSO. 2 10 0 

(TIle above to include all the duties on such service togetner 

'With tI,e returns.) 

14-For every return of nulla bona or non £ &. d. 
tst inventris on every writ of execution. 0 3 (. 

J S-For the execution of every order to re­
deliver goods attached, or for the dis-
charge of a person arrested. 0 5 0 

16-For the entry of every opposition. 0 5 0 

I7-For the return of the same. o 2 G 
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, AtT. 18~For the retum of every writ of execu- :6; Ie cL· 
tion when proceedings have had there-
on with the said proceedings. 0 , 0 

.". 19-For the service, levy and sales, on every 
execution whereby chattels or realties 
have been sold, two and a half per cent 

• t:, on the amount of sale • 
20-For every dped of sale of lands not ex-

ceeding .£:30 currency. 1 0 0 

21-For ditto above .£30 currency, and not 
exceeding .£100. I ]0 0 

22-For ditto above £100. ! a 0 

23-For the service of a writ of possession 
and return. I S • 

24-For ditto with the aid of posse comitatus. 2 6 8 

25-For drawing advertisements and copies 
for the Printer and to publish at the 
Church door. o 16 8 

26-Ditto condition of sale. 0 6 8 

-
'ees to be allowed tf) the Cr,yer and Assistant Cryer.or Bailiff attendin~ 

the Court and JlIdges, and to each if them. . 

AR T. 1--0n every summons, cap. ad resp. sa;sie:e 8. d. 
arret or gagerie or emiercement in all 
actions above ten pounds sterling and 
not exceeding thirty po~nds currency. 0 I 6 

~-On ditto in all actions of debt above 
thirty pounds currency and not exceed: 
ing fifty pounds. 0 2 6 

~-On ditto in all actions of debt abov~ 
fifty pounds and in all actions of damage 
above thirty pounds and in real or mixt 
actions. 0 :J .. 
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All". 4<--On every rule of nisi to obtain an exe- ~ s. d. 
cution or cap. ad sat. or conlrainte par 
corps. 0 1 6 

. 5-0n every 'Venire for a Jury.' 0 1 6 

6-And to the p"erson attending and keep-
ing the Jury. 0 5 0 

• 

Which abo'lJe fees the Prothonotaries rtf this Court ore 
authorised and ordered to demand and receive on delivering 
the Writs or Copies oj [tules, and of 'which jees they shatl 
render to the,said Cryer and Assistant Cryer a true account 
e'Verp Term. 





.AjJida'lJit .' 

Sect. Page. 

liPON which a Capias ad resp. Seizure of goods by attach­
me~t, or Saisie Revendication, may be applied for under 
thefiat of a Judge, to be filed before the writ issues. . 8 \ 11 -

Appeals. 

Of Proceedings in respect to -
Directions for making up the Record 

Appearance. 

Upon every appearance of a Defendant in person, to defend 
any action, suit, or rule, he shall, at the time, make an 
Election of Domicile in the Town of Montreal, and where 
he may fail to elect such domicile, Plaintiff ma.r proceed 

38 63 
ib ib 

by a regular service of Rules upon him, in the Prothono- J, 

tary's.Office. - - - - - - - - - 6 7 

No appearance to be withdrawn by an Attorney, without 
due notice to his client, and leave of the Court, - - 7 9 

Arbitres. 

No reference to be made to, by Rule or order, 01' by consent 
before issue joined, and then only of the matter to which 
such Issue shall relate. 21 SO 

No Issue in writil'lg to be raised upon the report of any, un­
less specially ordered by.the Court, -but the same to be 
verbally heard on motion. i!> ib 

Arrest. 

Of judgment, Moticn for, when and how to be made, Pro-
thonotary to enter the same in the Judges Book. SS· S;} 

When and how a motion in arrest of judgment is to be made 
by a party whose motion for a New Trial has been rejected S2 ib-

N 
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Altachment: 

No writ of, to he issued before affidavit filed. 

How to be inr.1orsed. 

Atlomies. 

Every Attorney employed to enter an appearance for any 
person in any suit shall enter such appearance immediately 
after the opening of the Court, at the return day of the 
process. 

No Attorney sh:!ll sign any writ or declaration, nor appear 
for, nor defend any person in this Court, unless he maT be 
duly authorised so to do. 

Every Attorney WllO may accept a warrant to appear,' and 
wilfully neglect so to do, shall be suspended from the roll 
and practice of an Attorney. 

Ko Attorney to countermand and withdraw his appearance, 
without due notice to his client and leave of the Court. 

No person shall change. shift, or lrithdraw his Attorney, in 
any causE', 'vithollt a rule of tIllS Court or an order of a 
Judge, after due notice to the adverse party or his Attor­
ney. 

Every Attorney substituted in the place of another shall ta~e 
notice of and be bound by all rules and proceedings, to 
which the former Attorney was or would have been liable. 

An Attorney who shall appear for any party in a suit shall 
be held and taken to be the Attorney of such party, in all 
matters and proceedings collateral and incidental to such 
suit, as well after as before final judgment. This ru!e not 
to l'xtend to such proceedings after judgment ai' by special 
rull" may rl'!)Uil e personal notice to a defendant on a judg­
ment obtained, as rules lIiisi for renewing a writ of execu­
tion, .xc. 

No Attorney shall permit anyone to practice in hi3 name, 
upon pain of being interdicted and struck from the roll. 

No Attorney, Barrister, or Officer of the Court; to be Bail in 
any action. 

Sect. Pagtl. 

8 11 

ib 12 

5 

7 ib 

ib 9 

ib ib 

ib ib 

ib ib 

7 9 

ib ib 

ib it> 
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Attorniee, Barristers, and other Officers of the Court, to be 
considered as present, and bound to answer any demand 
without service of summons. - - - _ _ 

Attorni.es when dismissed or suspended from practice in any 
of HIs Majesty's Courts shall not be admitted to practice 
in this Court until readmitted to practice in the Court from 
which they have been so dismissed or suspended. 

No candidate for admission to practice at the Bar shall be 
examined by the judge~, unless the contract under which 
he has served his clerkship shall have been enregistered in 
the Prothonories Office within three months from the date 
thereof-nor unless notice of such examination shall have 
been affixed to and shall have remained on the principal 
door of the Court-House one week before the same ;-nor 
unless the candidate or the person with lvhom he shall 
have studied shall have made an affidavit of his regular and 
continued clerkship conformably to Law, or of his having 
already been called to the Bar, or entitled so to be, in 
some Civil Court in His Majesty's dominions. -

In case of application to be admitted as a Notary, what affi­
davit necessary. • 

Oath required to be taken by Barrister or Attorney before He 
be admitted to practice. 

-
B. 

Bail. 

Sect. Page. 

7 9 

ib 10 

ib ib 

ib 11 

ib ib 

Special, how tal,en in Term. ~ 12 

How taken in vacation. ib ib 

Bail taken by the Sheriff for the appearance of a party, to be 
specified in his return upon the writ. ib 13 

Bail Bond. 

If the party does not appear on the return day, plaintiff shall 
be inti tied to an assignment of the Bail Bond. - ib 14 

Such assignment not to exonerate the Sheriff if the Bail 
taken is not sufficient to secure the plaintiff's debt. • ib i!J 
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~cct. Page 

Dercndant mlly ~urrender bimFelf, or be ~urrerrded by his 
Bail, at any time previous to an assignment "f the Bail Bone\. 8 1 1-

A like sl1rrcnder may be made at any time before judgment 
ag,lin,t the Bail, or previous to a Rule upon the Sheriff to 
bring in the body on payment of all costs. ib ib 

A Plaint;jf may take an .\,,;;nlllcnt of a Bail Bond, and pro­
secute thcr~on, but sh:lll not obtain judgment until he may 
have e,tdhlished his debt against the Defendant ill the ori-
ginal action. ib ib 

Bailiff. 

Every afli(l~.vit or cerff.c;l'c of II, respecting the ~ervicc or 
any ~i'_'a(ling, notice, &c. shall describe the manner, pl<lce 
and "~"r 0: ';'1~:1 ,';l'r"iet'.-ln what C<lSCS the service may 
be deell1t:d insufliciu.t. 21 ~!') 

-c. 
Capirrs ad Fespondendum. 

l\rav issue without being accompanied hy a declaration, 
which, hO\\'(,\'l-r. mu;,t be filed in the Prothonotaries office 
within live days after the arrl'<t, or upon the defendant if 
he eit'cts a domicile in this city within that time. 

All returns to any Process Ad Rr'prmd(;,lldllm, to he signed hy 
the Officer to whom the writ is dircct~d, and speci~y the 
manner, time,. and place of such service. 

None to issue before affidavit filed. 

How to be indorsed. -. 
Bail thereon, how to be tal~en. 

Persons arrested under, when to plead. 

To be con'lllitted to ,gaol until special bail given, and where 
110 ,!,('cIaI. ha:! IS found, unt il two days alter Plaintiff may 
have obtamed a '\·rit or Cu. Sa. _ _ _ 

'Vhen C~p. arl.,!e;p. is applied for under special circumstan­
n·~. of f,urt, 1 respass ur personal injury, ailidavit mu~t -pe­
(It) ,UC.I UrCJlllstaIICl". 

4 ~ 

5 -, 
8 II 

ib ]2 

ib ib 

ib 13 

ib ib 

ib ]5 
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Sect. Pa~e. 

It nn Attorne:y; ad.negot{a, wis~ing to oota;n a C:a.r. ad Resp. 
cannot swear to a personal knowledge of the debt, he must 
pi'oduce an . affidavit . of the Creditor, his clerk or book-
keeper. 8 15 

In all cases where the writ of Cap. ad Resp. is not made re-
turnable on the first day of Term, Defendan~ to have titteen 
d,ays to pl,ea:. -. - - 11 2Q 

Capias ad Ratisfacimdum. 

Upon every final judgment, obtained against :ny person, in 
prison, under a Capias, or Attachment, the judgment cre­
attor may, after fifteen days from the date of such judg~ 
ment, sue ~ut a writ of Ca. So. against the Debtor, unless 
he shall have lodged security in the Prothonotary',; Ofuce 
to prosecute an Appea). 3b !j(j 

Every person who may be confined under a 'Yrit of Capias 
ad Resp()ndendum, or be committed after surrender by his 
Bail, and not charged in execution upon a ,,\ rit of Ca. So. 
within two days after the Plaintiff might legally have ob­
tained such Writ, shall be dismissed by an order of the 
Court, or of anyone of the jud~es thereof in vacation. jb it. 

Certior;ri, TVrit of..-
J\11 proceedings upon, to be similar to the proceccings upon 

iuch Writ, in Westminster Hall, ~l ~g 

Commission Rogafoire. 

Pirecti~n for the execution o.f, 

Form of the Oath to be taken by the Commissioners, ., . 

Do. by the Clerk, 

Do. by the ·W-itnesses, 

.. Manner of examining the Witnesses, 

How the Commission is to be returned, -
-

;Not to issue until after issue joined on the merits, except 
in cases of default, - - - - -

To be moved for four days after issue joined, if in Term, 
and if in Vacation by Petition,within the said period, to 

\ ~wo of t~ Judges, lor an Qrder therefore, 

28 43 

ib ib 

ib 44 

ib 45 

ib 44 

ib 45 

ib 46 

ib ib 
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Sect. Page 

rule 21,t. of S,'ct. 2';", to be conformed to in the issuing of 
(,·()}nl!l",'l/f)n.~· Rogatoires. 

"1\0 intcrrn:"!lt('l':l" or cro,,-;nter,'n!::!l'ories to be annexed to 
(,','m. ill;";. \ lln!l .... ~ hy COil '~'nt 0'1' tht' p:'rtil'~. L":\}lj·,-,.~~l'd by 
t:" ir sigl,atllr, -; or t',at of tlll'ir Att<lrlll'Y' therdo,) with­
nul an Onkr of the Court in Term, or of one .Judge in 
V.l~,ltiu!), notice having "lea gi\'Cn to adverse party, 

Computation if T .. me. 

On c1cll\'s granted upon the service of Summonses, Ruleg, 

42 

28 

,'\.I;, holV to be accounted, 21 ail 

Coroner. 

All nnl·rs nnd rulE'S for the conduct and re:c:uLtioll of the 
;;lICriff, in the execution of his duty, to extend to the 
C"rul,cr, whcre any part tlJereof shall be executed by him ib ~ 

Corrouaralh'e l1'rillen FZ'iderce. 

Relative to any demand or defence may be filed hefore set­
ting down the cause for trial, upon due proof being made 
that wch cyiuc'nce was not in the possession of the party 
at the time <Jl' liling Li. l,:;!JJlJil,) - • - 14,. 2~ 

-
D. 

Declaration. 

To state with clearnes5 the nature and grounds of the action 10 lit 

Deeds, ~'c. 

Cpon which any suit or action may be grounded, to be filed 
with a d~claratioll, at till: return of the process, with a j;,t 

thereof, 1-1- 2~ 

Default. 

When and how obtained, G 

Domicile Election of. 

Vide appearance. 
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E. 

Enquete. 

Roll to be kept by the Prothonotaries, 

Causes when appointed for Enquete or Examination of wit­
nesses, to be in~cribed on the Roll, and come on to be 
heard, unless cause be shewn to the contrary, 

Plaintiff's action shall be dismissed for def~ult, in not pro­
ceeding on the merits, and judgment entered against the 
party in default 

If Defendant be in default, Plaintiff may proceed Exparte 

No Witness shall be eX,amined who has not been Subpce­
naed, or appeared 8n the first day of the EnquHe, 

If a fm-ther day be granted, it shall be conclusive, if no 
cause be shewn, and no further day allowed but on pay­
ment of all costs, 

Sect, Page. 

22 31 

27 37 

ib ib 

ib 38 

ib ib 

ib 39 

After the Enquete opened and begun, no allegations shall 
-be received of the absence of witnesses. - 27 39 

Every I11SJtion for delay to be supported by Affidavit, anci it 
shall be in the di ,crction of the Court or J udgec;, to direct 
the entire continuation of the Enquete, subject to pay­
ment of Costs, and if no sufficient calise be shewn for 
delay, and the party do not proceed, the action may be 
dismissed, as by Art. 9 & 10 of this Section. ib S~ 

Either party may oppose and pr('vent a partial examination 
of 'witnesses, a(Jd thereupon he allowed C(\S'~ of his wit­
nesses' attendance, and no further proceedings until costs 
be paid.· ib 40 

Any Enquete adjourned, shall he considered a continuation 
of the same day, - . -. _. - - ib 4.·1 

A party not proceeding to examine alJ or any part of his 
witnesses at the day of' Enqui:te in. v:lcation, shull be 
bound to move on the first day of the ensuing Term fo\' 
such e){amination, or be concluded and forecloseq, judg-
ment may be awarde~ upon the circumstances of the case ib 4i 



Sect. Page. 

\\-itnesses to be {,,,(:l.minecl in every cause as called in rota­
tiull-<ltt.'lItiun of "II .\t:;);W'V to tile examination of wit­
Ill"ses in one cau';e, not to hOc' considered an eXCUSe for 
lIon-attentioll to another-and, in case of non-attendance 
of t!le .-\ttorn':'f or soml;! 0,1': on Iii, bellalf, evidence to 
Ul: taken L:'~"U::c. 11 42 

Et'idence n-riltcn. 

In pooS(;oSiOll of elll ad \'crsc IJarty, how obtaincd. ib 36 

EL'ocation. 

Of (",llI',CS from the Inferior Tc!rm. A Declaration contain­
j]l~ the 'pecd ;">'l'Ounds Of the d.emand to be filed by thc 
i'l"illLit;' within t!lrel;' ,hvs, indusive, from the allowance 
of such EV'lL'atioll, the 'I',!rtil:s to conforul to the general 
j"lde,' of pr.lctice to;' filing plea.; and exhibits, and bringing 
I:.,' ell!;;\.! to i.;,clc, hl'<l .. ill:;, and judgment. 20 27 

E.l'ceptiol2s. 

Df'clil1~toire, d':'.t;yire, or pcrcrnptoire a la forme when to 
u:: ;;L:d, 11 17 

:Zone to blc receive,,1 or {i]ed, unlcss such exception contain 
t,ll;' "ilc:ci:.:! grounds, ib ib 

1;, .,<,.;it of ll10l1l'Y on filing thereof, ib ib 

To Ul: heard without answer, if moved for by the Plaintiff, ib ib 

If a general answer be thereto made, no replication to be 
IJ"d, 11 IS 

An I;'xception PPl'cPlptoire, wllich respects the right and not 
the form of thc ul;'lIland, and all other matters or ground 
of plea to the merit~, shall be contained and set forth in 
011l: and the sallle pleading, 

To any interlocutory order 'or judgment, when to be filed, 

'ru lJ;: pre~erved among the records in the cause, 

'~'v tlte re~ularit!, of sueing out and ~(:l'\ice or process and 
regularity lOr iiling t:xhibits, 

\Yhen to be made, 

To be !12J:'d ~.;:d adjud:;cd, upon motion) 

ib ib 

q-
-~ 33 

ib ib 

26 34 

ib ib 

ib ib 
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Execution. 

No Execution to issue oniiiiy judgment subject to appeal, 
until after fifteen days from .. the date thereof, nor until 
twenty days from the date of such judgment, where the 
party, meaning to appeal, shall have given good and suffi­
cient security, to prosecute the same, 

No Execution to issue on a judgment in any cause, wherein 
the several exhibits and evidence filed, may not remain of 
record, 

Register of writs of, to be kept by the Prothonotary, 

Entries therein, how made, 

Access thereto allowed gratis. 

No Execution to issue to levy monies from the Real Estate, 
until after a return of the execution to levy from the Per­
sonal Estate,unless the debtor shall specially assent 

~ect. Page. 

35 55 

ib ib 

ib ib 

ib ib 

ib ib 

thereto, ib 56 

No execution for the levy of monies from chattels to be made 
returnable at a period beyond the next ensuing Term. 

An execution to levy monies from the sale of chattels, and 
whereon no chattels have been attached, or such only as 
may in part satisfy the Plaintiff's debt, may be returned in 
vacation, and upon the returning officer certifying that due 
diligence has been made, in the execution thereof, an exe­
cution may issue to levy from the Real Estate. 

Erftibits. 

Not to be withdrawn from any cause, after Rnal judgment. mi­
less by express order of the Court in Term, or by the ordcl; 
of two Judges in vacation, after due notice to the adverse 

35 55 

I 

35 56 

party. 15 23 

Copies of stich exllibits to be filed of i'ecord, before the ori-
ginals are withdrawn. - - - -' ib 2!o 

Communicaiion of exhibit~ filed, how obtained and for what 
length oftime. 16 ib 

~~o cxhibit or act sons seing priv(, or_original paper writings, 
to be taken in communication. - - - ib ib 

Delay granted for filing of, with a plea, &c. in vacation. 19 27 

o 
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1\0 exllibit nor r~per of an~' description, -shall be received or 
filed, in any cause unle" the same be regularly docketed 
with the title and number of the cau,;c and the general 
dcscription of such paper. ~l 29 

Experts . 

• 

F. 

Faits ft Article:r. 

:'ITa' hc moved for at any time, after filing the declaration 
until closill,-: the Ellqll/'I(, provided a motion be made that 
t he same be had in a reasonable delay, sans retardation du 
j""c;,I('"I. 29 47 

1\0 ('xamination to be had after the evidence closed, nor af­
ter a ""/li((' Fa!','".", issued for summoning a JUTY, unle'" 
upon special circumstances. 29 ib 

A cOP" of t~le order for the cxamination on Faits ct /1rlic.'I',o, 
and a copy of thc article'S to be personally served on the 
p,:1'1 y enjoined to answer, link,,; in c~l,;(," where the ,aid 
p ,lty Ill")" baH.' appeared p(l''!,nal1y or by an Attorney, in 
"'hiei, C:i'l' tht' '('I'\';ce of til£' order, and copy of the Faits 

• ('/ .L,ticlf'S at thl' ;;ctu,.] d"lIlil'ii L ' or the party may be held 
~uffici"nt for proceedings th€l'eon. - - _ ib 4,8 

Rule 21 of Seer. 27, to be conformed to upon every reserva-
tion to examine onfaits c! articles. - - - ~7 42 

:\ 0 intcn'ogatorics "r cross-interrogatories to he annexed to 
):,11' et article" ·unless by consent of the partie~, (xpre,,'ed 
h.l' their signatures or that of their attornies thereto,) with­
out an order uttlte CouTt in Tt'rm or of one judge in vaca-
tion. 28 46 

An,\\'( 1''; to interr".~atnril',; to be taken by one of the Protho­
notaries, \I 'tl.n' t tho presence of cither .'.tt()ml:;'; and, 
when t'ngro"Cl:, to be laid hciurc the Court in 'fC,'dl or 
ODe judge in vacation. 29 1 i' 



Sect. Page 

H. 

Habeas Corpus. 
Writ of, proceedings on. 21 29 

Habits o/'Ojficers, Barristers and Counsel. 

To be the same as worn in Westminster Hall. 2 2 . 
-

I. 

Incidental Demands. 

Nature of. 13 21 

Not to delay the Plaintiff. ib ib 
-

Exceptions in cases of reconvention and compensation. ib 22 

Several grounds of, to be stated in the same plea. ib ib 

The documents or exhibits on which the same may be ground-
ed, t() be filed therewith. - - - - ib ib 

I n'scription en faux. 

When to be made. 11 19 

Not to be allowed after Plea or Replication filed, except 
against any act or instrument offered in evidence, subse-
:luent to the plea or replication, if made previous to setting 

own the cause, on the Roll d'Enquete or appointment for 
ib ib hearing on any issl,le at law. - - - -

Intervention. 

To be moved for and filed, previous to the cause being finally 
heard-Notice thereof to be given to the parties interested. 18 26 

Requete en,-how to be made 18 ib 

Notice to be given to the party intereited 14 ill 
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Sect. Pa;;-

Proceedings thereon to be had conformable to the general 
Ruleb of Practice, respecting original actions l·~ 2G 

\\'hel~ not made by an Attorney of this Court, an election 
of Domicile to be made ib ib 

-
L. 

La,e Issues •. 

In Bar to the Plaintiff's Action 

To be heard on the dny appointed, unless good cause be 
shewn to the contrary 

-
M. 

lJfandamus, Writ if. 
Proceedings qn, how regulated, 

Motion. 

EH'ry motion to be made in writing and signed by the Ad-
vocate of the party makip.g the ~ame 

"'hen notice thereof is necessary 

'Yhen to be made, for judgment upon the verdict of a jury 

When to be made for Arrest of Judgment -
• 

N. 

Neu.' Trial. 

Motion for, when and how made 

Not allowed after motion in Arrest of Judgment 

ProthonGtary to enter motion in the Judges Book 

ib 

23 SZ 

ib' ib 

ib ib 

Q'J -" J~ ",-' 

31 ~,) 
.J_ 

ib 53 

33 ib 
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o. 
Oppositions. 

How made and filed, 

To contain election -of' domicile, 

Afin de d'annuller, 1 
- Afin de di5traire. ' when to be made 

Afin de charge, ' 
A.6n de COllserver, 

Reasons of opposition to be filed by every opposant after 
due notice given, together with the several documents and 
writings, whereon the said opposition is grounded, and a 
ct(rtified list thereof, 

The rules of practice respecting original suits, and the 
course of proceedings thereIn, to be obslTved as the rulcs 
for proceeding upen claims preferred by opposition, 

Prothonotary to. place up to public view in his office, a list 
of the return of executions, un every day as soon as any 
execution is retul'l1ed and taed, 

Mode and time of opposition to claims made in consequence 
.... of an Order for calling in the Creditors of a Defendant in 

a state of decurifilure, 

Same rule to apply where the cred:tors of a deceased person 
are called in before the COLU"t, and to claims hy opposition 
iyin de comerve'·, 

Prothonotaries to keep a Register of the Sheriff's returns on 
Writs of ExecutuJll, 

Orders. 

Of a Judge in vacation, subject to an Appeal unless made 

Sect, Pa~e 

37 :;'j 

ib 60 

37 60 

ill j~ 

ib 61 

ill ill 

ib 62 

ib "' I"~ 

ib ib 

"by consent. 21 29 

for the conduct and regulation of the Sheriff to extend 10 

the Coroner. ib iIJ 
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P. 

Peremption or (/isconlilluance of Actions. 

:1,.11 ',~lit; pcnuin~ bcfi)re t112 CO'lrt, by original opposition or 
",[,T'.l'ntioll, in which no l,r';c'l't'din,H shalllJ<lYl: IWl" had 
in "pl'n (",Ilrl for 1";0 "I('("~crling 'i'u,n,;, I',' be deem cd 
anu t',h·" as dc,>cr(:o,J by the parly pro',lcutll))!: the ":ll II l', 
anu Ill' rii'lllj, ,t·!! ,'ith ell,;I-, "I''''' the last ':"y 01 the 
,ceo",1 'j'crm ill which n'o :,r,)( t' (L,,;.;' shall be so kId, on 
l'h)lill" tor (h"t purpose ", ""Y of tilL' p;lItie,; l"01lClT1WJ, 

and on (!If..U,lt of sllch 111·,:iol1, the COlin will ,',r ~)lJit'l'{) 

~cct. Pagt. 

,li.'ni" the' sallle, but without co"h to either I",rty, 31 51' 

~;" C;lll<l' ,11'l11 Tl'l'la;n on the records aiLl' Iwcl·.c Tl'I'I.:';, 

'llll"" sufficient C:lIi;e be shewn to tl:e COllII'll',,', an!! ~i­
tller p.lrtl' Ill".\' (:11 tLl' tlrst day Ill' the thill'l'I',lh T"nll, 
move ti)r and obtain a ju{13ment of absolute p\:remption, 
,,"\ itil l'0~ls. 

Plea. 

EI L "-, ill,"l1ic;cl1t 1 I., to ~),:] action, and en"'y departure IU 
1,L ~Fljl1~' to be lli.'''';'''-'l,d \\'i~h co~t:-;. 

E:,;hibit3 on "llic'h a plea i, gr()lIn~~"d, t') be i:bl with the 
I,L'::' 

1'1, ,I' t,) act;"n, founded "I, :., on an acte (1IIfl""'.';IIII,", II) be 
~:.H ,:i,lL !Hlt f~·l·J1Lrt.1l; otbL:!'Hi~e no IJ'n~/ :_~i,' ;djo\~'l'd the 
lJc~,--'lllL_~jI:. 

G,J,lJ'\' any pic'a, c\:C'l';'t::m, rcplication, d~'I"Lll'!'c'r or other 
pk.:(::llg- be h), rL it IlIII·1 be c'nlel'"d on (I.e li.t of exhibits 
;'~1: ; t~l(, ~~~i;t(' \) , ;i1i!~;..!.· he in~cribed on such p~l'd, &t:. olll:_'r~ 
\1 !,c1 It "d! be n-j(:ct_c~. 

If a plea be not lib: wit1lin the li'lle direct~d h,' the lll!!es 
oi' ]"":,.'1 iI"',. till P,billlif~' ma~ proeee,d (.r 1"1/, f' ,J _ 

Dd,I:'- :;1 .IIIL<.'ll for 1::!11g [lieas 111 YaeatlOll. 

'Yhen ttl be I rn,l':r'l'd and 1.',',1 by tJ:l' ,\u"""l'''; ,[:ein" ,,,,t 
'~lly Ii :'It or p1'Ol\'';, at tl:e in~tallce of any I'Cl:"H) not"i'l"i~ 
(IL'nt \\ .tlilil tlJ1:::i 1'rU\ Illel'. 

I Phinti;!"s . \ t!()n~l'\' fail:,])!' t~) }m"~,lIcc such pOII'er, Jt a day 
g! ven by the Court, Lill'; l'Luntlti s 'I'.'t:% to be dismis:ied. 

;,;t. .:J 1 

11 17 

10 Ie 

II IS 

ib 20 

ib ib 

ib 21 
19 '::.7 

ib iL 
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Sect. Page. 

Practice. 

Any point of, settled by judgment and entered on the Pro­
thonotary's "Book W the Rules qf Practice" shall not be 
reargued. 21 29 

Pracliciens. 

'No reference to be made to, by rule or order of this Court, 
or by consent before issue joined; and then only of the 
matters to which such issue shall relate. No issue in wri­
ting to be raised upon the report of any, unless ~pecially 
'ordered bv the Court. , - _ ih 30 

Process. 

'Service of, delays between servic~ and return how reckoned. 4 5 & (; 

No writ or process directed for service, which may express a 
declaration to be thereunto annexed, to be returned by the 
Sheriff or Coroner, unless the declaration or writing thcnr 
in referred to, be annexed to the same. _ - 4 

On service of any Cap. ad Resp. notice to be given to defen­
dant, at the time of serving the writ, that a copy of the 
declaration will be left for him at the Prothonotaries' office 
within five days from such service. But Defendant, by 
notifying, within the, said five days, his election of a domi­
cile in this city, to Plaintiff or his Attorney, may require 
said copy to be served at such domicile.' ib 

The returns of process to be made on the return d::17 and en­
tered of record, and the respective Defendants, ,dlCre no 
appearance has been entered; to be openly called. 5 

AIl returns of process on Capias ad Respondendum to be 
signed by the officer to whom the writ may be db:ectcd, 
and specify the manner, time, and place of sllch service. ib 

~o writ or process'to:issue from Prothonotaries' Office with-
out a Fiat :-the form thereof, and consequence of altera-
tion. ib 

Prohi Vi lion. 

6 

ib 

ib 

ib 

Writ of, proceedings on, how regulated. 21 29 

Prollwnotaries. 

The place of keeping their office ~o be publicly notified on 
, the d90r tll,ereot: • ~ - - - 3 3 



II! 

Jr.",!"' "I' attend:mce iR t:,('i;- office (~qr;l1~ Term time, to be 
jll-,-m:lI11'lltly hun~ lip and c:'i'''''l'll IO~ public ,icII" in the 
n;1i:"",. 

The'ir ::~t~-'nJ,:n('c in Cnqrt p_~r~;L'll~Jrl'y (':i>,;pC'{l (!Ilring its 
,<tt;ll,'.~ in 'l'Cl"nl, l!IHl nlso t':)()ll ~lll} of t:i l.' .f(I(l.~~l's at any 

tilllt' (~p1'Jinted in Y~ll'a~iull. 

/\. C,irly \1 r;tlt':l T~t'\i,ter or (,;:d:-l..'_~, ",;t;l t11C' Jlrn(,cclLn.~:~ 
therein, [') tL' kl';,t by 1,:Il"lil. 

IIow ClU':C,; are to ];c I~LlI:lhcrc'(l. 

U,'Conl, (,r (',111''<'; in "':I:ch fin~1 j"dc~l1l(,f'1 1,;1, he£'n r-iVC'l1 tn 
he dl.'!,() . ..:itt·(t in a h(l~,; (In,~ a li~t of ..... neh ,-'al1"\_'~ ;~:l each 
Lox to be de ,)(I-'Il d t!lc;'l'in . 

.... '\ll ~\-ritin'r~ i:-:."'lI;llfr fi'otn t~lcir r;iticc tn ~l(" flir1\' lrritten, 
,':;tlIOlit :'LL""Irc ~~r ill~'-':'lil,L';ltion, ti~~!)·(' . ..: or abbreviation, 
C" :','1' than t I", ,,' IIt.'Cl''',arilv (h'';l'riptiH of originals; olh(el-

~~C(t. Pagt". 

ib ib 

ib ib 

ib 4· 

ih 1-

ib ib 

\l'io'2, to bi) ;101 ('on",idcrl'f\ <Il1t!;cl!lic nor paid for. ib ib 

!~t~Gi'\1il'S l,rl'"'l'llli,;'':: for !:Ixatioll nil!, of co"t wherein there 
a:"e c1rar;!,_,d (r·.;)~r~··:/_'m'-·llt~ to PrDtlronotarjc'...;, nllIst pro·, 
{j'lCt..' a r,_"_·'.. rpt 1(11' IJ~lyllll'lrt irOln the Litter, hdlJ),C ~q('ll 
LilLo', ,.]':,,1 be t~xHI. ib :; 

rr'l: Lo Wil.It'll' .... to ~('( ~-, a rt"~ ! ... ~. r nC the copic~ of d('('L"lrnt ion...; 
til'ed, t'll' date of t:1l'ir !)I';nc; filed, and the date of the'ir 
III ;":.:' :":;l'1I lip by thl' \), :.IIC:II,t 6r his Attorn(eY. ih ih 

'':0 Prothonotary to ;)(: bail in any action pending in COllrt. 7 !} 

'" 
Q. 

Quo Trarranto. 

"-rit of, proceed;,,:}, thereon. 

-
R. 

Records. 

~~v pI ending, l':;hihit, or paper, filed in any cause, or any part 
of the record in a cause to be taken or withdrawn from 
the Prothonotary's office contrary to the sixteenth section 
~j'thcHulesofPractiec. • - Ii ~_; 



Sect. Page. 

Replication. 

When to be -filed, 12 ~1 

A list of the exhibits on which the replication is grounded to 
be filed therewith.. - • - - ib ib 

Roll d' Enqu;te. 

For the examination of witnesses as weIl in Term, as out of 
Term, and wherein entries of the proceedings had there-
upon may be made. - 22 S J, 

Roll of Causes. 

To be kept hy the Prothonotary, 

Mode of making out the same, 

22 31 

ib ib 

Roll or diary for setting down causes, for hearing on mat. 
ters of 'Law or trial by jury, or for the examination of 
witnesses in Term, - ib i. 

Rule.3 (general) for Pleading, LS'C; 

The rules of this Court, directing. the filing of pleadings, 
writings, or papers, to be considered as pt:rcmptory, and 
a neglect thereof as 'a default, 21 ',2" 

Every rule made in the presence of the parties, or their At-
tornies in Court, to be considered as sufficiently notified 
without service thereof, ib ib 

How and when enlarged, '. 
Where service thereof shall be required, the same t'J be 

made upon the Attorney ad litem, and if no Attorney 
shall have appeared, such service shall be made at the 
elected domicile of the ,party, 

All rules and orders, for the conduct and regulation of an 
Attorney, to extend to the party personally appearing, 

Every order of a Judge, obtained in vacation, to be subje2t 
to an appeal to the Court, 

Unless made with r;onsent or otherwise aC<J.uiesied in, 
p 

ib ib 

ill ib 

ib ~9 

i~ ib ' 

ilol iil 



) ) 40 

:!',:o p~p'r n~ :my rl"~('rirti"n te, be receiveu or filed hy !he 
l 'r, ,( 1'''11' 't,,,,,,,, unless the same he uuckl'led, \l'Ith the title 

Sect. Fagl 

""'[ :llllllbc,'"r the C'.llbt:', 21 29 

Rule Nisi. 

}\O II rit in" or written conclusions to be receh'ed on any, 
1II1:," ~p',i,dly ordcrrd by the COllrt, the validity of 
cl'ery ,q(;h rule to be verbally heard, ib 30 

-
S. 

Sherijf. 

IIi, office to he publicly notified on the door thereof, 

Public "c,tic" of the office hours to be exposrd to yieIV in 
the said office, not exemptpd from personal attendance in 
Court durin;; its "itt;ng in Term time, 

How to make hi, returns, 

Time specificd between the service and the return, 

Not to execute process upon which bail is required, without 
indorsing it, 

)1ay be compelled to assign the Bail Bond, 

Not ('xont'rated, if the bail IS insufficient to secure the 
PlaintitF's rights, 

On hi< negkct to !'I'inc: in the body, on the nIle for that 
pllrptH' declan'd ,d",>Il1tl'. liable to pay tIll' dlbt and 

'3 ~ 

ib ib 

ib ~ 

5 7 

4 5&, 

ib 6 

8 I1 

ib ib 

ell'. ib ib 

To rt'tllfIl all writ". executions, and process at the refurn 
day, 36 57 

TL J: ,(;n~!1\ish in h" let""" to "r:r- of execution, how 
much he b.-,> Il'\ It'(, I" ,I' t"f' sale of ('battd>, aJ.d how 
!l,uc). from tl,e latlLL aml :, 1.lIllU](,.. iLl ib 

To el'l're,>~ in !, , return. to" hom the lands or real (;,tJte 
were sulci, "Ild the c6nditions of sale, ib ib 
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'to state by his return the particulalt disbursements as well 
. uPQn the. sale of the personal as upon that of the real 
estate, and his several charges for fees, 0' 36 57 

When different estates of one and the same person are seized 
under any writ of execution, to satisfy one or more judg­
ments, the same shall be exposed to sale separately, and 
the several disbursements, fees, and charges, about the 
sale thereof, shall be kept separate and distinct, 

To keep a register of executions and oppositions, 

Entries thereon, 

A schedule of the oppositions, ma.rle on any writ of execu­
tion, to be returned with the writ in Alphabetical order, 

Free access to. be had to the Sheriff's Register of Execu­
tions gratis, 

A copy thereof, with an Alphabetical index 01' reference, to 
be returned into the Prothonotary's office, on the first of 
January of each year, • • • • 

Every person sueing out a Writ of Saisie Revendicati()n or 
. Saisie Arret, must, on delivery of such process to the 

Sheriff, advance him a sufficient suni for the necessary 

ib ib 

ib 58 

ib ib 

ib ib 

ib ib 

ib ilt 

expences of the execution thereof, ib s~ 

Surrender. 

Persons lIurrendered in discharge of special bail, not to 
remain in prison more than two Terms, after judgment 
recovered, upon which a Ca. Sa. might be obtaint:;d, unl€~., 
a Ca. Sa. is lodged with the Sheriff, whereby the debtor 
lllay be charged and detained, 8 12 

A defendant may surrender hjmself, 01' be surrendered by 
. his bail, at any time previous to an assignment of the 

Bail Bond, • •. 8 J-1.. 

A like surrender may be made at any time before judgment 
against the bail, 01' previous to a rul" upon the SLcriil' to 
bring in the body on payment of all costs, t1.at h;we al'i't'll 
by reason of the assignmcnt of the Bail ilond, pr of pro-
secuting the bail, ib ib 

A debtor may be surrendered and charged to the custody of 
the Shariff in vacation, before one of tht: J ud.es, • . ib ilt 
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T. 

Trial by Jury~ 

~oticc to be given by the party applying for a Jury to the 
adverse party to attend to strike the Jury, ~ 

How the Jury is to be struck, 

Proceedings that may be taken if Plaintiff or Dcfemlant, 
obtaining an urder for trial by JlII'Y, neglects to proceed 
during two days after i,,,ue joined, 

Notice .. of tr;;tl to be ;:iven hy the party applying for sHch 
jury to the opposIte party, tll'O full days at least before the 
trial shall be had, 

rl'llirc Facias to i",n~ four days inelll,i"e and the jury sum­
monel) twenty four hours before t:le return of the writ and 
the trial of the ':<I.ll>'-'. 

No 'l;(,II,'rejircias to j"uc or be made returnable for the trial 
of a cau,,, in any term, after the 15th day of thc month. 

No written cvidence, exc('pt snch as may be filcd in the 
cause, ancl whereon the demand or defcnee may be founJ-

30 

ib 

ib 

ib 

ib 

ib 

(-(\ and relerred tf, in the pleadings, to be givcll to the jury 
or 1l1,,}:C part oj' the record. ib 

~J,' r the jury are -mrn, the parties, Plaintiff and Defendant 
fhall be lalled, and if neither ""pear the jury shall be forth-
l;ith d;,dHlrgt,d. It'the' Plaintiff appear, and the Defen-
dant d" not appear, his det'lldt shalf be recorded and the 
evidence of the Plaintiff' shHlI be heard exparle, and the 
Hrdict of the jury tltken and judgment entered thereon. iJ 

49 

ib 

:'0 

50 

51 

51 

ib 

" 

l~ 

If the D{'.re~dant a~pears and the Plaintiff do DI,t appear, 
the PI~l\ltdf's default shall be recorded, and jlldgment of 
}Il); I SUIt thereupon entered, dlsmissin" the Plaintiff's ac-
tion, sauf a se F01Utoir, with co,ts to till: Ddendant. 30 52 

after the jury SlVorn, the Plaintiff shall choose at any time 
betore 'lrdict to become nonsuit, and he shaH withdraw 
from the ('uurt, the Plaintifl'shall be called and his default 
rcc,lrJLl', and .i~Jgnlentofnonsuit thereupon u'tlred, dis­
nlb"";'; I I,.; .Iet Ivb WI~/ a se J' lu','uir, with t:Ol>ts to tlu:: De­
fendant. 

ib ib 



117 

Sect. Page .. 

v. 
Venire Facias. 

For summoning a Jury to issue four days inclusive, 'and the 
jury summoned twenty four hours before the return of such 
writ and trial of the cause.. . . • ib 51 

·No 'Venire facias to issue or be made returnable for the trial 
of a cause in any Term after the 15th day of th~ month. 30 51 

• 

w. 
Witness. 

To be e~,amined by one Counsel and no more, and cross-
eJ>.amiued by one Counsel and no more. 21 30 

Witnesses. 

~o allowance to' be made for subprening more than six for 
each issue joined. 27 35 

List of, to be filed in the proceedings. ib ib 

About to depart the Province, not to be examined until is-
sue joined on the merits. ib ib 

The examination of, in vacation, to be moved for in Term. ib ib 

1Vrits. 

To be tested on the day they issue. 21 29 

-
ADDITION AL. 

Costs. 

x 0 general rule respecting costs shall limit the order of tIle 
(' ourt made under ~pecial circumstances, and no fees grant­
t·d by Tariff or Rule ti,l' the performance of certain busi­
;It'SS, shall be demandable when the Court or a Judge 
,l. .. dl not consider such business to have been regularly 
,"lLl neccswrily performed. 40 G3 
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Of Debtors i1l Gaol. 

Their alimentrtrv pension to be paid into the hands of the 
gaoler on Moilday 011 or before twelve o'clock in the fore­
noon. 

Debtors claiming to be discharged in con~eq~ence of non­
payment thereof, must make oath that a demand had been 

, made, by themselves or some one on their behalf, on the 
gaoler. 

The Gaoler to keep a register containing the hour of recei­
ving and paying the same. 

41 ib 

ib ib 

ib ib 

Copies of these three Rules, in both languages and certified 
by the Prothonotaries, to be conspicuously posted up in 
the Debtors' Ward in the Gaol. ib 66 

Actions of Assumpsit. 

In such actions, the Plaintiff must specify in his declaration 
all such declarations Irolll the gross amount claimed as 
may be in his knowledge; and to conclude for the remain­
der only-And, he also, must file an Exhibit specifying 
such deductions and containing a notice of the precise 
amount of his demand. • • • • 42 6G 

Every plea must contain the specific grounds of defence;­
and .no. evidence will, be re~eived unless in support of the 
special matters mentIOned 10 the Plea or Declaration. ib 67 

Saisie Arret. 

~o final judgment shall be made against a Tie'rs Saui in 
comequence of non attendance, unless it shall be proved 
that tile service has been made on him personally-anrl, 
in every other case of Icl!;al services at his domicile, the 
j'ldgment against the Flcr.' Saisi in default, shall be pro-
visional, admitting to appear on a future day. . 39 61-. 







RULES A.ND ORDERS 
OF P R.JlCTllCE 

IN THE PROVINCIAL 

\D~Vm~ ®JJl A~lPmAlLSl~ 

PROVINCE } 
of In the Provincial Court of' Appeals 

LOWER-CANADA. of the Term of January, in the forty­
ninth year of the Reign of Our Sove­
reign LORD GEORGE THE THIRD, 
by tlle Grace of GOD, of the United 
Kingdom of Great-Britain and Ire­
land, KING, Defender of the Faith. 

THURSDAY, 19th JANUARY. 

l'RESENT, 

The Honorable JONATHAN SEWELL, Chief Justice or the 
Province, 

The Honorable and Rt. Rev. the LORD BI£HOP of QUEBEC, 

The Honorable JAMES MONK, Chief Justice of the Court 
of King's Bench for the District of Montreal, 

The Hon. THOMAS DUNN, 

FRANCIS BABY, 

JAMES AI'GILL, 
JOHN }'OUNG, 

JENKIN lVlLLlA,l[S, 

P. LOUIS P.INET, 

P. Al>lABLE DEBO.YNE, 

JOHN RICHARDSON. 

WHEREAS in and by the Ordinance made and Prcambl .... 
passed in the twenty.seventh year of the reign of 
our said Sovereign Lord GEORGE the THIRO, 
intituled " An Ordinance to continue in force for 
~, a limited time an Ordinance made in the twenty-
" fifth year of his Majesty's reign, intituled" An 

A 
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'" Ordinance to regulate the proceedings in th~ 
~, courts of civil Judicature and to establish trials 
~, bv Jury in actions of a commercial nature and 
" p~rsonal wrongs to be compensated in damages, 
"with such additional regulations as are ex­
"pedient and necessary. It is amongst other 
" things enacted and declared, That the provincial 
" court of apeals shall ·have authority to make 
" rules and orders, to regulate, effectuate and ac­
" celerate the proceedings in all causes of appeal 
"for the advancement of Justice and to prevent 
" unnece~sary delays and expence in the same." 
And whereas also in and by the provincial statute 
made and passed in the forty-first year of the reign 
of our said Sovereign Lord GEORGE the THIRD, 
intituled, "An Act to amend certain forms of 
" proceeding in the courts of civil Judicature in 
" this province and to facilitate the administration 
" of Justice," It is amongst other things enacted 
" and declared, That the different courts of civil 
~, Judicature in this Province shall have power and 
," authority to make and establish orders and rules 
" of practice in the said courts in all civil matters, 
"touching all services of process, execution and 
" returns of all writs, proceedings for bringing 
., causes to issue, as well in term time, as out of 
"term, and other matters of regulation within 
"the said courts," It is therefore ordered by 
the court of our Lord the King now here as foJ>. 
lows, That is to say :-

IT IS ORDERED, 

1.-That on the first day of each term the court 
be op~ned at the hour of ten in the forenoon, and 
at the same hour of ten in the forenoon of each 
succeeding day in each term, not being a sunday 
or a holiday. 

1I.-That the King's Counsel and all Barristers 
who do or shall practice in this court and the 
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clerk of this court do appear. when in court habit-: 
ed in black, and in s~ch robes and bands as are 
worn by the King's Counsel and. Barristers and by 
the Clerks of His Majesty's courts in \Vestminster 
Hall respectively, with. their hair in bags as hereto-. 
fore hath been used; and that no King's Counsel 
or Barrister be heard in any c.ause who is not ha­
bited as herein is directed. 

1I1.-That the office of the clerk of this court 
be kept in the court house of the district of Quebec. 
in the room therein assigned and now used for 
that purpose. That all records, registers, books 
and papers of and belonging to this court be kept 
at all times for safe custody in the said c.ourt house, 
and be not thence removed or taken away, upon, 
any pr'tence whatsoever, by any person or per­
sons whomsoever without the order of this court 
or some one of the Judges thereof in writing, for 
.the proper use of this court or of such Judg<:' or 
Judges. . ' 

IV.-That the office of the derk of this court 
during every subsequent term be open fr~m the 
hour of nine in the morning until the hour of 
five' in the afternoon of every day, Sundays and 
Holidays excepted, and during every subsequent 
vacatidn from the hour of ten in the morning until 
the hour of two in the afternoon of every day, Sun· 
days and Holidays excepted. That during all 
such office hours regular and continued attendance 
be given in the said office by the clerk of this 
court or by some sufficient person on his b"half. 
and that th.e King's Counsel, Barristers and At­
torneys who shall be concerned for any party or 
parties appellant or respondent in any suit depen­
ding in this court during all such office hours as 
aforesaid, shall have free access to the record and 
proceedingf. in suc~ suit transmitted from the court 
below, with free liberty to peruse and examine 
such record and procet'dings when and so often 
as they shall see fit, and to take copies by them-
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, 
selves or by their clerks of such parts and of so 
much thereof as they shall think necessary or ex· 
pedicnt, without fee or reward of any kind to the 
clerk of this court; save and except the fee o~ 
I Is. sd. heretofore and now allowed to him for 
communication of th~ record. 

V.-That a scht'dule of all suits depending in 
this court specifying- in each suit the names of the 
parties, appellant and respondent, the date of the 
writ of appeal, the date of the return thereof, if 
made, and the default of such return, if not made, 
the names of the Attorneys who shall have fyled 
appearances for the appellant and respondent, res' 
pectively, the dates of such appearances and of 
each and every of them; and the default of every 
such appearance if not fyled ; the qavs on which 
the reasons of appeal and answers thereunto (if 
fyIed) have been fyled respectively; the days on 
which the cases of the appellant and of the res': 
pondent, if fyIt'd, have in like 'manner been fyled, 
and the default of such rea~ons, answers and cases 
re~pectively, if not fyled; the day on which such 
suit, if inscribed upon the roll for hearing hath 
been so inscribed, and the day which in conse· 
quence of such inscription is fixed for th~ hearing 
of such suit, shall be made and kept by the c1er~ 
and laid before this court upon the first day of 
eat:h succeeding term, and such schedule shall be 
deemed and taken to be in all suits therein men. 
tioned an official ct'ftificate by the clerk of thi~ 
court of the state of such suits, and of each of 
them respectively upon the first day of th~ term 
upon which such schedule shall be so laid before 
this court, and to be complete evidence to all in~ 
tents and purposes of the se\'eral mattets therein 
set forth, and contained, and of each and Hery of 
them. -

VI. That every Attorney of this Court before 
the first day of March next shall make and file 
with the clerk of this Court, under his signature 
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~n entry in writing of his name and place of abode, 
and every Attorney hereafter to be admitted shaH 
l,lpon his admission make and file a like entry; and 
as often as any such Attorney shall change his 
place of abode he shall make and file a like entry 
of such change, and all Pleadings, Summonses, 
Orders, Rules and NOlices which do not require 
personal service, shall be deemed and taken to be 
sufficiently served, on such Attorney, if a copy 
thereof be left at the place last entered as aforesaid 
~y such Attorney, with any grown person resident 
at or belonging to such place; and it any Attor­
ney shall neglect to make such entry, he shall be 
deemed and ta!;:en to be residertt without the limits 
of the City of Ouebec, and bound to constitute an 
agent as l{erein~fter is directed .. 

VII. That every Attorney who not being resi­
dent within the limits of the City of Quebec shall 
intend hereafter to practice in this Court shall, by 
an appointment in ,:"riting, unuer his signature, 
~on!,titutc some other Attorney of this Court, re­
sident within th 3 limits of the said City of Quebec 
his agent, which appointment shall specify the 
~lace of such agent's abode" shall be subscribed or 
Indorsed with an acceptance of such appointment 
by such age!:t under his sigmtuT(', and f'.h~ll h? 
filed ill the Office of the Clerk of this Court and 
by him be recorded in the register; and all plead­
ings, Summonses, Orders, Rules, Judgments anJ 
Notices which shall be served, as herein bt.[ore or~ 
del'ed in cases of service upon Attorn'2y~, upon any 
agent so appointe? shall be deemed and taken to 
be well and suffiCIently served upon the Attorney 
who shall have so appointed such agent, and upon 
the party or parties for whom such Attorney in the 
suit or suits to which such pleadings, Summonses, 
Orders, Rules, Judgments and Notices respec­
tively relate, shall have appeared, unless the ap­
pointment of such agent shall have been supers£'­
~ed by the appointment of another agent made ill 
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like manner, with leave of the Court UponmotioIl; 
for that purpose, first had and obtained, or the 
matter be such as shall require a personal service 
thereof upon such party or parties; and from and 
after the first day of March next, no Attorney who 
shalf be re~ident without the limits of the City of 
Quebec shall sue out any writ of appeal or other­
wise practice a3 an Attorney of this Court in any 
manner whatsoever, until such appointment of an 
agent as is herein·before directed shall be made, 
filed and registered as herein-before is ordered.-_ 
And all suits now pending in this Court undeter­
mined, in which any Attorney not resident within 
the limits of the City of Quebec shall have appear­
ed for any parry or parties, appellant or appellants. 
therein, and shall not, on or before the said first 
day of iv1arch next file such appointment of an. 
agent, as herein before directed, shall be deemed 
and taken to be deserted by such appellant or ap. 
pellants, and t~ereupon dismissed with costs ac­
cordingly, upon the first or any subsequent day in. 
term therf'after, upon motion for that purpose on 
the part of the respondent or respondents or either 
of them or by the Court E~ Officio, without such: 
motion as may happen; and all suits now pending 
in this Court undetermined in which any Attorney 
not resident within the limits of the City of Que­
bec shall have appeared for any party or parties, 
respondent or respondents therein, and shall not on 
or before the said first day of March next file 
s~ch appointment of an agent as is herein before 
dIrected, shall be deemed and taken to be in the 
same plight and cOf!cition as if no appearance for 
such respondent or respondents had ever been 
entered, and such course sh.aU and may be had 
thereupon as in suits ex parle is by law directed. 

Re~:~~~ ~~. VlII.-That no writ of appeal from any interlo­
deposited u- cutory a! definitive judgment given in the Court 
pon issuing of King's Bench for the district of Montreal or in 

the writ in 
Appeal from the Court of King's Bench for the district of. 
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Three-Rivers, shall issue in any suit until the party 
appellant in such suit shall have deposited in the 

. hands of the Clerk of this Court the sum of four 
pounds to defray the postage of the record in suit; 
and the overplus if any there be, ~hall by the 
Clerk of this Court be paid to such appellant upon 
demand. 

IX.-That every writ of appeal as well from an 
interlocutory as from a definitive jud~ment to be 
'hereafter issued, shall be tested upon the date OIl 

which the same shall issue; and every such writ 
shall be returnable in fifteen days from the day 
of the test thereof. 

X.-That every Prothonotary who without law­
ful cause shall refuse or neglect to make return of 
any writ of appeal which shall be issued in any 
suit and by him be received within the period 
thereby allowed for the return thereof tihall be 
deemed and taken to .be guilty of a contempt. of 
this Court. 

XI.--That no writ of Appeal from any defllii­
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this Court; and no other appearance tor sllch a r· 
pellant or appellants shall be reqllired or received 
except in the case of a change of Attorneys llpo.n 
motion for th;;t purpose, and the order ot tiltS 
Court thereuJXm. 
. XII.-Tha\ every writ of appeal as well from 
an interlocuDry as from a definitive Judgment, 
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s 
peal upon the Auorney who has appeared in the 
Court bdow, for the respondent or respondents, or 
in d~f<1U!t of slich service upon the respondent or 
respondC'nrs, at hi" her or their domicile or in de­
fault of such domicil~, upon the Attorney ad n'?ga­
tia upon record in such suit, shall be held and ta­
kE'n to bea good and sufficient service of such writ, 
with respect to such respondent or respondents so 
served in such cases respecti vel y. 

XIV.-That the writs. pleadings, exhibits and 
other paper writings which shall form and com­
pose any record to be hereafter transmitted to this 
Court, sh<..ll be marked at the head of each res-
pectively, by the Prothonotary of the Court trans­
mitting such record, separately, nu mericall y, and 
progressively, from number one to the number in­
dicating the entire number of such writs, pleadings, 
exhibits and other paper writings, and that an in­
dex of reference to the whole and to each by num­
ber, title and description, under the signature of 
such Prothonotary, be by him annexed to such 
record. Appearance 

forthcrespon- . XV.--That the respondents in every suit and 
dent, when to appeal depending in this Court, and each of them te tyler\, pen. 
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day next after the day of the retum of the writ of 
Appeal in such suit issued, and if, default thereof 
such respondent or respondents shall be precluded 
filing any appearance in such suit, and thereupon 
this Court will proceed to hear the ~atter of such 
suit and of the Appeal therein deper.ding ex parte 
on the part of the appellant only, and proceed to 
judgment therein without the intervmtion of such 
respondent or respondents .. 

XVI.-That the reasons of Appeal in eveq snit 
be filed within eight days after the return of the 
writ .and th~ transmission ~f the record and pro­
ceedmgs, wlIhout any motion or other application 
for that purpos~) and if the reasons of Appeal shall 



not be so filed, it shall be competent to the res­
pondent's Attorney and to his agent, on his behalf 
by notice in wMting, under his signature directed 
to the Attorney for the appellant in such suit, to 
demand the reasons of ,.\ ppeal. and it the reasons 
of Appeal within four days after service at such 
Jlotice and demanJ, shall not be filed, upon mo. 
tion of the r~sponden.t by his Counsel founded upon 
due proof of the servIce at suc.h notice and demand, 
al!1d a certificate of the Clerk of this Court that 
such reasons of Appeal were not so filed, such suit 
and the Appeal therein depending, shall be dis. 
missed with costs. 

XVII.-That every Suit and Appeal in which 
the reasons of Appeal shall nllt be filed within one 
Calendar month from the day of the return of the 
writ of .Appeal issU(·d in such :,ui:, shall be deemed 
and taken to be deserted by the appellant or ap. 
pellants in such suit so neglecting t.J file ~uch rea­
son of Appeal, and thereupon dismissed with costs 

, accordingly, upon the first (or any subsequent) 
day in Term thereafter, upon motion for that pur­
pose on the part of the respondent or respondents, 
or either of them, or by the Court Ji.,r Ojficio 
without such motion, as may happen. 

XVIII.-That the issue in every suit in Appeal 
shall be completed by the reasons of Appeal, and 
the answers to such reasons of APreal, and that 
the answers to the reasons of Appeal be filed in 
every suit within four days from the day on which 
the reasons of Appeal in such suit shall be fileJ ; 
and if the answer to such reasons of l\ppeal shall 
not be so fil~d, it shall be complt~llt to the appd­
lant's Attorney. and to his agent, on his behalf, 
by notice in writing, under his signature, direct­
ed to the Attorney for the respondent in such suit, 
to demand the answers to the reasons of Appeal, 
and if such answers within two days after service 
of stich notice and demand, shaH not be filed, £uch 
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respondent upon motion of the appellant by his 
Counsel founded upon due proof of the service 
of :,uch notice and demand, and :t certificate of 
the clerk of this court that such answers were 
not so filed, shall be wholly precluded from filing 
answers to such reasons of Appeal and thereupon 
this court will proceed to hear the matter of such 
suit and of the Appeal rherdn depending, ex parte 
on the part of the Appellant only, and proceed to 
judgment therein, without the intervention of such 
respondent. 

XIX.-That every suit in which the answers to 
the reasons of Appeal shall not be filed within ten 
days from the day on which the reasons of Appeal 
in such suit shall be filed, shall be deemed and 
taken to be deserted by the respondent and res­
pondents in such suit so neglecting to file such 
answers, and such respondent and respondents 
wholly precluded from filing answers to such 
reasons of Appeal, and thereupon this court will 
proceed to hear the matter of such suit and the 
Appeal therein depending, e.:r parle, on the part 
of the Appellant only, and proceed to judgment 
therein without the intervention of such respon­
dent. 

XX.-That a copy of each pleading which shall 
be filed in any suit depending in this court duly 
certified under the signature of the Attorney by 
whom the same shall be filed or his agent, :;hall 
be served upon the Attorney of the adverse party 
in such suit or his agent, upon the day on which 
such pleading shall be filed, and in default thereof 
such pleading shall not be deemed or taken to be 
filed, and such course thereupon shall and may be 
had in such suit as might be pursued if such plea­
ding haJ. never been filed. 

XXI.-That the cases of the Appellant and 
respondent in each suit and Appeal to the oomber 
of six on each side shall from henceforth be filed 
by the Appellant and respondent respectively in 

" 
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the office of the clerk of this court within ten days 
after the filing of the reasons of Appeal and be by 
him distributed to the members of this Court who 
shall sit for hearing of such suit and Appeal, and 
each suit and Appeal in which the Attorney for 
the Appellant shall not so file his cases shall be 
deemed and taken to be deserted by such Appel­
lant. and thereupon dismissed accordingly upon 
the first or any subsequent day in term thereafter, 
upon motion for that purpose on the part of the 
respondent or respondents, in such suit and Ap­
peal. or either of them or by the court E.l' Officio 
without such motion, as may happen, with costs 
when the respondent shall have filed his cases, and 
without costs to either party when the respondent 
shall not have filed his cases; and each suit and 
Appeal in WLICh the Appellant shall have so filed 
his cases, and in which the respondent shall not 
have so filed his cases, shall be deemed and taken 
to bE' deserted by such respondent and the Appel­
lant heard therein £.1' parte, without the interven­
lion of the respondent, his Counselor Attorney, 
and such order and decree thereupon made, as to 
law and justiCe! shall appertain, without cost:o in 
any such case to suth respondent. 

XXII.-That when and so soon as the answers 
to the reasons of Appeal in any suit and Appeal 
shall be filed, it shall be competent to either party 
in such suit having filed their cases to set down 
such suit for hearing upon such day in term as 
such party shall see fit; by inscribing such suit 
on a roll for hearing to be kept by the Clerk of 
thi' Court for that purpose, in vacation or in term, 
and two Jays notice thereof being served upon 
the adverse party, such suit' and t\ppeal, upon 
proof of the service of such notice, shall come on 
to be heard upon the day so fixed or as soo~ 
thereafter a:-. Counsel can be heard. And no SUIt 

anj Appeal so fixed for hearing shall be put off 
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made before the day so fixed (if any other than I he­
first day of term) upon some sufficient ground to 
be authenticated by affidavit after one day's notice 
to the adverse party and due proof of the service 
of such last mentioned notice. 

XXIII.-That when and so soon as the respon­
dent or respondt:nts in any suit, as the case may 
be, shall be precluJed from appearing or having 
appeared shall be precluded frum filing answers 
in such suit, it shall be competent to the Appel .. 
lant or Appellant.;; in such suit having filed his or 
th"ir reasons of A ppcal and cases to set down such 
suit for hearing upon such day in term as he or 
they shall see fit, by inscribing such suit on the 
roll for hearing. without notice thereof to the res­
pundent or re5pondtnts so precluded, or to any 
or either of them, and no suit so fixed for hearing 
shall be put off without a special application to the­
Court to be made before the day so fixed (if any 
other than the first day of term.) upon some suf. 
ficient ground authenticated by affidavit. 

XXI V.-·J hat all suits aDd Appeals which shall 
not be set down tor ht'aring upon the motion of 
the AppdLmt or of the respondent in each suit 
and Appeal respectively, on or betore the last day 
of ,he term next after the day upon which the 
reasons of Appeal in such suit and Appeal shall 
be filed &hall forthwith by the Clerk of this Court 
be inscribed upon the roll for hearing in succes­
sion, according to the days upon which the reasons 
of A ppC'al in each such :::uit ar.d Appeal respecti­
vely ~hall be filed. and ~uch suits and Appeals so 
inscribed and each of them shall thenceforth be 
and rerr.ain, set Jown for hearin~ until heard or 
otherwise disp()~( d of, and if not otherwise dispos­
ed of ~hall be callt .. d on and come on to be heard 
upon the fir"t and !'ubHquent days of the then 
next emuing term and terms in the order in which 
!hey .!-'hall be so inscrib( d, and n~ suit or Appeal so 
Inscnbed upon the roll for heanng shall be taken 



19 

therefrom, nor shall the hearing thereof be put off 
without a special application to the Court upon 
some extraordinary and sufficient ground to be 
authenticated by affidavit after two davs notice to 
the adverse party, and due proof of 'the servi-:e 
of such notice. 

XXV . ..,...... That all suits which by order of the 
tOUrt e.r f!.fficio, or upon motion shall be set down 
for hearing on any particular day, shall be called 
on and heard uron such day (or as soon thereafter 
as Counsel Gc heard) according to the dates of 
such orders re~;pectively and such suit ~o set down 
being heard, the suits inscribed upon the roll for 
hearing by the Clerk of this Court under and 
by virtue of the next preceding rule of practice 
and not otherwise disposed of, shall then be called 
on and heard as therein is directed. 

XX V1.-That every suit and A ppeal fixed for 
hearing, in which (such suit being called on) the 
Appellant and respondent do not appear or arc 
not ready to proceed shall be dismissed without 
costs to either party. That every suit and Appeal 
fixed for hearing, in which (such suit being called 
on) the Appellant doth not appear, and the res­
pondent doth appear, shall be dismissed with costs 
to S'-:CI1 respondent, and that every suit and Appeal 
fixed for he<1ring in whi,h (~uch suit being called 
on) the respondent doth not appear and the Ap­
peHant doth appear and be ready to proceed, shall 
be heard on the bthalf of such Appellant so ap­
pearing E.x parte, and such order anQ decree 
thereupon made as to law and justice shall llpper­
tain, without costs in such case to such respondent. 

XXVII.-Th~t, in all suits which shall here2f­
ttr be heard in this Court, no more than twa 
Counsel shaH be heard, in opening or in answer, 
and one only in reply. . 

XXVIII.-That when and so often as thIS Court 
shall be moved in :my suit upon any special matter 
not appearing upon the record or proceedings filed 
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in such suit, such special matter, shall previously 
be authenticated by affidavit duly made before one 
of the Judges of this Court. and a copy thereof and 
two days notice at such motion shall b~ duly served 
upon t he opponent or oppon'.'nts, if such there be in 
such suit, ot the !Jarty making such motion. And no 
f·Ul h motion shail be maJe or received until such 
;:tLLnrit of such s;x:cial matter and an affidavit of 
such fervice of SL:ch r.ori(;c as aforesaid, shall bG 
read and filed. 

XXIX.- -1 h~t in like manner when and so often 
as this Court shall be moved in any suit on the part 
of the appellant or respond,nt upun ar;y sugges­
tion or complaint of dIminution or of an irregula~, 
imperfect (,r undue rerurn in any respect, or upon 
any applicatIon to diop<:me with, change or mode­
rate security, all f"cts essential to the support of 
such motions or either of them not appearing upon 
the record ()r proceedil1gs filed in such suit shall 
previously be aUI hcnticated by affidavit duly made 
IJl.foJ e one of the Judges of this Court, and a copy 
thereof, and two days notice of such motion shall 
be dulv served upon th~ opponent (or opponents, 
if such there be in such suit) of the party making 
such motion. And no such motion shall be made 
or uCc'ived until such ;lffidavit ,)f such facts (if such 
th'.:re be) and an affida vir of such service of ~uch 
notice as aforesaid, shall be read and filed. Nor 
shall any such motion be made and received in any 
suit (in which the records an~ proceedings in such 
suit shall have been tI :msmilted by the Court be­
low,) at any time after the filing of the n'asons of 
.llrpcal, by -;uch appt'llant or at the answers to the 
reasons of Appeal, by SL:ch respondent respective­
ly, those cases excepted, in which the right of 
making such motions upon the face of such rea­
sons. or answers re~pectively shall be expressly 
saved and fE'sen'ed. 

XXX.- i hat when and so often as this Court 
shall be moved in any suit for an Appeal from any 
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interlocutory judgment, such motion shall be ac­
€ompanied with copies of such interlocutory jud""­
mem, and of the pleadings filed in such fuit, t~­
gether with copies of all exhibits filed, and of all 
proceedings had in such suit in the Court below 
·from the commencement thereof until the entry of 
such Judgment in any way essential to the SUp?ort 
af such motion; And every such motion which 
shall not be accompanied with such copies duly 
certified under the Signature of the Prothonctary 
of the Court below, shall be dismissed with costs, 
and no such motion shall be made or received at 
any time whatever after the first day of the term 
of this Court next after the day of the date of 
such interlocutory ludgment, the .ilpril term of 
this Court excepted, during which any such mo. 
tion shall be received until the sixth day of th~ 
term inclusive. 

XXXI.-That every writ of appeal which shaH 
be granted or awardtd from any interlocutory 
Judgment shall be sued out within two days after 
the date of the rule or order of this Court bv 
which such writ shall be so granted or awardej, 
and in default thereof such writ sh;:;llllot issue:, 
and such Rule or Order shall no longer "perate 
as a supersedeas of all or <l.ny proceedi;,ss in such 
suit. in the Court below. . 

XXXIl.-That all Pleadings, Notices, S~Jm­
manses, Rules, Orders and J ud';l'" 'm" and all 
other matters of which service is or shall be reo 
quired upon any party in any suit ol'ptndiniT, in 
this Court shall be served upon the r'l.uorney who 

_in this Court shall have appeJrcd for such party 
or his agent, and in default of sllch appearance, 
lIpon the Clerk of this Ccurt at his Office, to be 
by him filed with the p:oct'c'l!illgS in s-uch s~it, 
those instances excepted In whIch persolla! servIce 
lipan such party is by law, by ~on1L' RuL' or Or­
der of practice or by some cspc'cj~,! Rule or Order 
made in such suit, expressly directed. 
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XXX!II.-ll1J.t in all computations of .-ime or 
delay upon ~:llY Writ, Summons, Rule, Order or 
Judgment of this Court. or upon th'? filin3 or ser­
vice of all',' s~ch \Vrit, Summons, Rule, OrJt'r or 
ludgmC:nt: or of any pleading or notice, and gene­
rally upon and in all procel'Jin.'~s whatsoever not 
otherwise:: p:nticularly provided for, th2 day on 
which such \V rir, Summons, Rule. Order or 
Judgment shall be made, or upon which thO' filing 
or service of any such \Vrit, Rule, Order, ludg­
ment, or of any such Summons. Ple-ading or No­
tice shall be had, or upon which such other pro­
ceedings aforesaid shall in like manner be had, 
shall not be reckoned or 'counted to be:: one, but 
every other day to which such computation of 
time shall refer Sundays and Holid:1Ys not except. 
ed, shall be reckoned and counted to be ene, and 
no fractions of time shall in any such computation 
be made or allowed, it being nevertheless prO\·ided 
that in all cases, in \\'hich any period allowed by any 
\Vrit, Summons, l{ltle, Order, Rule of Practice 
or Judgment ot this Court, shall expire upon a 
Sunday or Holidav, such period shall :j)S(} facIo 
stand enlarged until the then next juridical c!ay. 

XXXIV,-That a copy of each and every judg. 
ment in consequence or by virtue whereat any 
record ill any suit depending in this Court ~hall be 
remitted to any Court below, shall be annexed to 
such record and therewith remitted und,'!' the 
certificate and signature of the Clerk of this Court. 

XXXV.-That the rules and orders of practice 
herein before provided for suits in appeal, shall be 
deemed and taken respectively to extend to all 
suits in error. 

XXXVI.-That the se\'eral fees by the Onli­
nance made and passed in the 2Uth year of the 
reign of our present Sovereign Lord GEORGE the 
TmRD, imituled, "An Ordinance for the regu­
lati.:m and establishment of fcC's" allowed to the 
Counsel, Attorneys and Officers of the Court of 
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Appeal for services by them done and performed, 
shall continue and be allowed to the Counsel, At. 
torneys and Offic~rs of this Court for the like 
servic<'s when Jane and performE'd by them rE'S­
pectively until a tdblc of f~es shall be made and 
published. 

XXX VII -That all Ru}"s and Orders ofPrac­
rice heretofore made by the Provincial Court of 
Appeals f.Jr the late Province ot Quebec and 
adopted by this Court and all Rules aud Orders 
of Practice hCfdofore made by this Court be and 
the same and each and every of them are her~by 
rescinded and annullt:d. 

Former rule,­
of practice re­
scinded. 





-
t-Court to be opened at 10 o' clock. 

n.-King's Counsel, &c. to be habited in black, &e. 

ilL-Office of the Clerk to be kept in the Court House of Quebee, 
records not to be thence removed without order. 

IV.-Office hours appointed. Attendallce to be given, and Attorney~. ' 
lIcc. to have free access to the records during office hours. 

V.-Schedule or Suits to be kept by the Clerk, and laid down before 
the Court on the first day of each term. 

VI.-Every Attorney to fyle an entry of his name and place or a)"'~", 
'Penalty for neglect, service of rules, &c. at such place of abode wtl{ n 
sufficient. 

VII.-Attorncys resident out of the limits of Quebec, to constitute 
Agents. Penalty for neglect, Service of Rules, &c. on Agellt,; whcn 
sufficient. 

VIII.-Postage of the records to be deposited upon issuing t:lC writ, 
in Appeals fi-om Montreal and Thrce-Hil'lfs. 

lX.-Writs of Appeals when to be tested. 

X.-Prothonotaries neglecting, or rcfu,ing, without lauful caUie, to 
return writs of appeal, guilty of Contlmpt. 

XL-Writ of Appeal, not to issue without an appc:u-ance for the ap­
pellant and a prrecipe. 

XII.-Every Writ of Appeal to be signed by the Attorney for the 
.APllclJant or his Agent. 

XIII.-What service of a Writ of Appeal shall be sufficic'nt. 

XIV.-Papers composing a record, to be numhcn:d and accomp:micd 
with an Index. 

XV.-Appearance for the respondent, when to be fyled. Pen:.t!ty fo:, 
neglect. 

XVI __ Reasons of Appeal when to be fyled if demanded. Pcn:;lty 
for neglect. 

XVII.-Reasons of Appeal when to be f.rlcd, if not demanded. Per.­
alty for neglect. 
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XYIII.-.\nswers when to 0:: fyled, if demanded. Penalty tor neg. 
Tect. Issue how completed. 

XIX.-Answers when to be fyled, if not demanded. Penalty for 
neglect. 

XX.--Copies of all pleadin.:;s tll be served. Penalty for neglect. 

X:~L-Cases where and when to be fyled. Penalty for neglect. 

XXIL-Appeals 1I'!Jen to be set down for hearing upon issue joined, 
by the plrties. 

XXUL-.\ppeah when to be set down for hearing ex parte by the 
Appellant. 

XXIV.-Appeals when to be set down for hearing by the Court. 

X :\T.-Order of hC1rin; for cause3 set down to be heard. 

XX VI.-f'ollnc to be p;lr,ucd when the appellant and respondent 
r .... ·pectively do not appear on the day fixed for the hearing or arc not 
then ready to proceed. 

XXViI.-CounseJ, 'how many may be heard. 

XXVIII.-'\lotion. upon speci:d matter not appearing on the record, 
fo be fuunded on .\Jfidavit, and t\\'o days notict:. 

XXIX,-Al! facts esselltial to the support of the motions upon com­
pb;nts of di,ninution, &c. to be! authenticated by a!lidavit, two days 
not.i(".' of 51](") Ml'ltion, to be given, and no sllch motIOn to be received 
[1~ter t'le fvlin:.; of,the n'l<om.or an;Wl'l's respectively, unless the right 
to make such motIOn be therelll fL·,(:rn,d. 

xx '';:.-~verv '11)(io11 for an ,\.pi)(oal from an interlocutory judgment. 
to be :\Ccompanied \':ith c:)pie, 01' t:le pleading~ and of all exhibits and 
pruceedings essential to the support of the motion. 

SUC~1 motion when to be made. 

X'~XJ.-Every writ of Appeal from an interlocutory jud!7ment to be 
sS1I2d w:t;lin tw,) d l\', a~'ter the allowance thereot: "'" 

XXXII.-Pleading3, notices, &c. llOW to be served. 

XXXIII.-Dl:lay, &c. how to be computed. 
XXXIY'-::,ople., of Judgments in appeal, to be tran3mitted with the 

record to the Court below. , 
XXXY,-These rules extend to all suits in Error. 
XXXYL-L·c,; to be allowed to Counsel .xc. 
XXXVII.-Formcr rules of practice rescinded. 


