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ADDITIONAL PAPERS 

CONCERNING THE 

'Province of Q UE BEe K. 

I T. has been iliewn, in the foregoing ac
count of the proceedings of the Britiili 
and other Protefiant inhabitJ.nts of the 

province of ~ebeck, in the latter end of 
the year I 773, in order to obtain a houle of 
affembly, that they follicited the French, or 
~anadian, inhabitants bf the province to join 
with them in making the neceiIary applica
tions for that purpofe. And it has been like
wife fhewn that they were willing to accept 
of an affembly compofed indifferently of Pro
tefiants and Roman-Catholicks, if it i'hould 
pleafe his Majefiy in his roya,l wifdOln to con ... 
ftitute.an affembly in that manner. But they 
could not be prevailed on by the Canadian, 
or French, inhabitants of the province (who 
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3olfo wi1hed to have an atrembly,) to join 
with them in deJiring his Majefty to depart 
from what they conceived to be the ancient 
and fundamental maxims of the Britifh go
vernment, and intirely to overlook the diffe
rence of religion in the conftitution of the 
affembly. This they thought would be highly 
improper for two reafons. In the firfi: place, 
they' did not approve the meafure itfelf, or~ 
conceive it to be neceffary either to the ends 
of juftice or good policy. They thought 
that it was no more a hardlhip to exclude a 
Canadian from a feat in the affemblJ of Ca
nada on account of his being a Roman-Ca
tholick, than it was to exclude an Englifh
man from a feat in the Englifh parliament, 
or an Iriiliman from a feat in the Irilh par
liament, on the fame account. They could 
not conceive that a conquered people, who 
had lately been in arms againfi the crown, of 
a different language and manners, and who 
lately had lived under different laws, from 
his Majefty's other fubjeCts, had any right to 
expeCt greater indulgences and exemptions 
from thofe difabilities which, not their birth 
or cou_ntry, but th~ir profefiion of the Ro
man-Catholick religion (which is fo hoftile 
to the general fpirit of the Britiili govern
ment) lay them under, than were allowed to 
his Majefiy's ancient Irilh and Engliili 'Ro
man-Catholicks fubjects, who were born un
dcr his Majefty's allegiance, and attached by 

habit 
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habit and education . to the Englilh manners, 
laws, and government, with refpefr to all. 
temporal matters. And therefore they thought .. 
the ell:ablilhment of an affembly in the pro
vince, confifting of protefiant Inenlbers only; 
agreeable to the dire.dions which his Majefty 
had been pleafed repeatedly to iffue for that 
purpofe in his comluiffions of Governour in 
chief of the province fucceffively given to. 
the Generals Murray and Carleton, would 
not be an unjuft meafure. And they like
~ife had many rea[ons for thinking that 
it would not be an inexpedient or inlpolitic 
mea[ure, nor generall y difagreeable to the 
body of the Canadian freeholders, though it 
might probably be clamoured againfl: by the 
Romilh priefi:s of the province and by a few 
Canadian lawyers and fqrne of the nobleffc 
refiding in the towns of <l.!!ebeck and Mont
real, and, perhaps, a few of the merchants 
of thofe towns to the number of a few do
zens, or [cores, of perfons in the whole pro
vince. They had, I fay, many reafons for 
thinking that it would not be offenfive to 
the general body of the Canadian freeholders, 
provided thofe freeholders were permitted, 
(as all the Englilh and other proteftant inh<l
bitants in the province wilhed then1 to be) 
to yote for the election of members of the 

-affembly, notwithfianding their profeffion of 
the Roman-Catholick religion, though not 
·to be eleCted into it thenlfelv~s. l~heir rea

ions 
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fons for thinking fo were as follows •. In the 
lirft place, the Englilh and protefiant inha
bitants are pretty numerous~ being not fewer 
than three thoufand fouls, exc1ufive of the 
king's. troops in the province, as has been 
found fince the pailing of the late ~ebeck 
aCt by an enumeration that ~as been made 
of theln. This number, though far ihort of 
the number of the Canadian or French inha-, 
hitants of the province, (who are thought to 
be 120,000, or perhaps 15°,000, fouls) is 
yet fufficiently large to afroI'd to the Cana
dian freeholders a very ample choice. of per
fons to reprefent them in an affembly of the 
province. And among them. would be found 
many perfons very well known to, and much 
re11x:Cted by, the Cana~ians; I believe, I 
may venture to fay, more fo than the gene
rality of their own nobletfe or gentry, or even 
merchants. For many proteftant inhabitants 
have married Canadian women, who were 
bred in the Roman-Catholick Religion, anB 
who for the moft part ftill continue in the 
profeffion of it, without being in the leaft 
degree follicited or importuned by their hu[
bands~ or any of their hufband's friends, to 
abandon it: which creates a familiar inter
coude between thofe hufuands apd th~ Ro
man-Catholick relations of their wives. Thus) 
for example, Captain John Fra[er, of Mont
real, lately one of the Judges of the court of 
common-pleas for that difiricl:.. and fince the 

lil: 



[7 ] 

't 1l: of May laft one 'of the new confervators 
or the peace fO,r the fame diftritl-, is married 
to a daughter of Monfieur Des Chambaud, a 
confiderable French gentleman of that place, 
and who is owner of a valuable feigniory. 
And anot~er' daughter of the, fame gentle
man, who was the widow of a Monfieur De 
Longeuil.is married to Mr. Wiiliam Grant. 
a proteftant Scottifh merchant at ~ebeck. 
A daughter of Monfieur De Bellefire, a RoO
man-Catholick gentleman of note at Mont
real, who is appointed, a member of the new 
legiflative council of, the province, is married 
to Major Wharton, an officer of the arrny. 
A daughter of Monfieur La Corne de St. Luc, 
anQther and mofi ~ealous Roman-Catholick .. 
who is alfo a mem,ber of the new legifiative 
council, is married to Major Campbell, ano
ther o,fficer of the anny. The daughter of 
MonGeur Beaubien, a Canadian merchant at 
~ebeck, a moil .zealous Roman-CathQlick, 
is married to Monfieur fEveqne, a French 
proteftant merchant at the fame place, who ii 
a member of the legiflative council.. The fifl:er 
()f a Roman-Catholick gentleman of the name 
of Reverin is married to Mr e Antill, a native 
of New Jerfey in North America, who is :! 

protefiant and praClifes the law at Montreal. 
And many more fuch infiances might be pro
duced of proteftants married to Roman-Ca
tholic WOlnen, ,and who are confequently. 
for the ·moft part, much conneCted with the 

Roman-
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Roman-Catholicks of their wives . familie~. 
Others_ of the Englilh and protefiant inhabi~ 
tants have gained the refpeCl: and efieem of 
the Canadians by their upright and difinterefied 
behaviour as Judges of the courts of J ufiice, 
J ufiices of the peace, and Lawyers Qf ability 
and integrity. Thus Mr. Martehl by his up
right and in1partial conduCt . formerly as .a 
J uftice of the, peace at ~ebeck, and of late 
years as a Judge of the court of common
pleas at Montreal, (but more efpecially in the 
former charaCter of a J uftice of the peace) 
has gained the refpeCl: and confidence of the 
Canadians to an high degree. And the fame 
may be faid of Mr. du Calvet, a French pro- . 
tefiant of confiderable. fortune and an un-
fpotted reputation at Montteal, who has aCted 
with great integrity and difintereftednefs as a 
J uftice of the peace in that place; and of 
Mr. Du Mas Saint Martin, another French 
proteftant, that was a Juilice of the peace at 
Montreal; and of Captain Gugy, an officer 
on half-pay, who is retired to the country 
ilnd lives at Mafchiche, 18 :miles to the ,South 
of !hree-ri vers, upon part of. the feigriio'1 
which he bought, and has. cultivated and im
proved with great induftry and fuccefs, and 
who has executed the office of a' Jufiice of 
the p.eace to -the m-eat advantage and fatis
faction of his neighbours j and of Mr. Tho
mas Walker, of Montreal, while he was in 
the commiffion of the l'eace for diat dill:rict ; 

the 
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the Canadians having always confidered him 
as their friend and protector. And others 
might, I doubt not, be added to this lift of 
upright magifirates amongft the Engliih and 
proteftant inhabitants of the province, who 
have, by their good behaviour ~ and the· be
neficial ufe they have made of their autho
rity~ obtained the good-will and efieem of the 
Canadians; though it mufi at the fame time 
be confeffed, that there were amongft the 
Juftices of t~e peace, in the years 1768 and 
1769, a few perfons of a different charatter, 
and who were thought to have made a had 
afe of a certain civil j urifdiCtion, to deter
Inine fmall civil aCtions for fums of money not 
exceeding 31. 15s. fterling, which was at that 
time annexed to that office, but which has 
fince been feparated from it by an ordinance 
in the year 1770. I muft add to thefe up
right proteftant .lnagi!l:rate~ the two pi'lcipal 
Englifh lawers In the provlnce~ Mr. Knener~ 
the prefent attorney-general of it, and Mr. 
Williams; who are, both of them, much 
known to the Canadians, and often employed 
and much et\:eelned by thenl; infomuch that 

. Mr. Cugne.t hinlfelf, the very acrimonio':!s 
and cenforiol.ls Mr. Cugp-et, has declared, In 
a paper I have feen of his .hand-,",:riting, that 
he thinks them fit to be Judges In the pro-
vInce! 

B Here,' 
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Ilere, thl.~refore, are two fets of per[ong 
an10ngit the Engliili and prote11:ant inhabi
tants of the province, out of whom, . it is 
probable, that the Canadian fre~holders would 
be willing to chufe repre[entatlves to the ge
neral dfembly of the province. I will now 
add to thefe a third clafs of perfons, more 
numerous than both the former put toge
ther: I mean, the Engliih merchants of <l.!!e
beck and Montreal, who are engaged either 
in the. fur or the corn-trade. The former of 
thefe enlploy great numbers 9f the Canadian~ 
to carry blankets and other ,woollen fluffs, and 
fire arms with powder and iliot, and divers forts 
of hard-ware, and other goods for the ufe 
of the Indians, in large birch-canoes, up the 
river Saint Lawrence, into lake Ontario, and 
the other four great lakes in the interiour 
part of North America, (which is ufually 
there c.J'llled, Ie Pa"is d'en haut, or, the upper
country,) to be exchanged with the Indians 
of that coun try for beaver, fox, and martin
ikins, and other fpecies of furs, which they 
bring down in the fame manner to Mont
real, fronl whence they are fent to ~ebeck 
and there ihipped for Europe. ' 

By thefe adventures both the merchants 
of Montreal, who employ thefe Canadians 
and the Canadians who are fo employed, of~ 
ten get confiderable fums of money: and 
after .a few of thefe expeditions, made in 

. ~ ~ ,-
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their youth, it is ufual for the Canadians, who 
have made them and have acquired little 
fortunes by fo doing, to leave off going upon 
them, and enter into a more fettled courfe 
of life, and employ themfelves in the clearing 
and improving tracts of land, which they eafily 
obtain either by grants from the Seigniors, 
or by purchafe, leaving the journies into the 
upper-country to be taken by a new fet of 
younger adventurers. l~ow ,it is eafy to fee, .. 
that this intercourfe between the merchants 
of Montreal and the Canadians they fo em
ploy, muft create, during the time that 
it continues, a great degree of dependance 
of the· latter on the former, and afterwards 
will 'often be the occafion of their enter
taining a high refpect for them, accompa .. 
nied, as we may fuppofe, with gratitude 
and confidence. And, as to the corn-mer
chants of the towns of Q£ebeck and Mont
real, they cannot fail of acq uirin g a like 
influence over a frill greater number of 
the Canadian freeholders. For" as corn 
is the ftaple comnl0dity of the' cO'Jntry, 
(five hundred thoufand bulhels of wheat 
being annually exported fr0m it,) more per
fons are concerned in felling it to the Iner
chants who export it, than are engaged in 
the fur - trade. And thefe merchants (of 
whom the greater part are Engliihmen) go 
about the mofc fertile parts of the province 
in the fpring of the year, about tht: month 

, B 2 of 
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of May, and contrad: with the Canadian 
freeholders for fuch quantities of their corn 
as they think they fhall be able to {pare 
them, to be delivered to them in the months 
of Auguft and September, at certain prices 
agreed on between them, which are very 
confiderable, and greatly exceed the prices 
given. for corn in the time of the Fr~nch 
government: and on thefe occafions the Eng-' 
lilh merchants are apt to give them greater 
prices than the French merchants are, for 
the moft part, willing to give them for it 
at this day, the latter being more cautious and 
timid in their manner of carrying on trade 
than the EngliQl merchants. This is a very· 
great fource of influence to the Englith mer
chants over the Canadian freeholder:s, who, 
by that means, not only come to be per
{onally acquainted with them, but to con
fider them as their patrons and protectors., 
being the perfons by whofe means th€y are 
daily improving their fortunes. .Accordingly 
they always fpeak of thefe merchants with 
great refpett and gratitude, and feeln t(} 
entertain a high opinion of their abilities. 
and importance in the province. From 
amongft thefe merchants, therefore, both of rur ~nd corn, they w~uld probably be much 
Inchned to chufe theIr reprefentatives to the 
affembly, and would often chufe them even 
in' preference to their own coun trymen, if 

Roman-
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Roman-Catholicks were permitted' to fit in 
the affembly. 

F pr thefe reafons the Englilh and Pro
reftant inhabitants of the province were in
clined to think, that the infiitution of a 
Proteftant a1fembl~ would not be t~6ught, 
an oppreffive meafure by the generality of 
the Canadian freeholders, though it would 
be the fubject of clamour amongt1: the Ca
nadian Seigniors and other gentry, and the 
French merchants in the towns of ~ebeck 
and Montreal, together with the French. 
lawyers and priefis, who would, probably, on 
fuch occafion, call themfelves the Canadian 
people, and pretend that their own fenti
merits were thofe of all their countrymen, 
a~ they did in their petition .to the king's 
Majefiy, in December J 773, . (fee the above' 
a~count, page I I 2.) notwithftanding it was 
obtained in a clandeftine manner, and with
out the knowledge of the greater part of the 
Canadian people, and was figned by only 65 
p.erfons in the diftrict of Montreal '(inc1uding 
f¢veral of the fame families, and fome boys) and 
that too in confequence of the utmofi: exertion 
of the influence of the bilhop and'll:is party. 

·And further, the ~nglilh and proteftant 
inhabitants of the province were the more 
inc1ined to be of this opinion, to wit, that a 

proteftant 
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protefiant alfembly might be- eftablilhed in· 
the province without difgufiing the bulk of 
the Canadian inhabitants, becaufe they had 
found, by the experience of nine or ten years~ 
that the faid inhabitants were perfectly eafy' 
and fatisfied under the government of the 
Governours and councils which his Majefty 
had till then eftabliilied in the province, and 
of the Judges and Jufiices of the peace and 
other officers of government, v/ho had till 
then been invefted with authority in it, not
withfianding only proteftants had been ad
mitted to thofe offices, or been deemed ca-· 
pable of being admitted to them. And fo 
far were they from being offended at the ex
clufion of their own fornler magifirates and 
other gentry from thofe offices of power, that 
they feemed rather to be pleafed at it, as being 
thereby emancipated from a flate of fubjection 
to them, and would often exprefs a kind of 
terrour and uneafinefs, when any mention was 
made (though only in the way of converfa
tion, and conjet1ure of wh2..t was likely to 
be done hereafter· towards the Olore compleat 
fettlement of the province,) of re-inve11:ing 
thofe magifirates with the power they had 
formerly enjoyed. This being the cafe, the 
EngEfh and protefiant inhabitants of the pro
"inee thought, on this as well as the former 
acco~nts, that it would be a very fafe and 
practIcable meafure to efrabliih an atfembly 
in the prO\·ihee which fhO~l:d con!ifl of pro-

1 tc_.ant 
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tenant members only, notwithftanding the 
feeming _hardfhip of it arifing from the great 
fuperiority of the numbers of the Roman
Cath'olick inhabitants, which naturally 1l:rikes 
people at ·firfi: fight, and is apt to lead them 
into a contrary opinion, while they continue 
ftrangers to the condition of the province, 
and are ignorant of thofe peculiar circum
fiances. attending it, which have been juft 
,now defcribed. 

And, as the Engliib inhabitants w'ere of 
opinion, that the e1l:abliiliment of a protcfiant 
a1fembly was a fafe or prat1icable meafure, 
that would not difguft the body of the Ca
nadian freeholders in the province, (provided 
they were permitted to elect members into 
tne affembly, though not to be eleCted into 
it,) . they made not the leaH difficulty of 
thinking, that it would alfo be a wife or 
politick meafure, becaufe they were convinced 
that it would gradually operate as an induce
ment to fuch of the Roman-Catholick in;.. 
habitants of the province, as were not very 
firongly attached to the church of Rome, to 
abandon its erroneous doCtrines, and en1brace 
the proteftant religion; and that, with re
f~ea even to· thofe of them who were moft 
zealous in the belief of the Rom-iib religion, 
it might prove a means .of -engaging them 
to examine the' foundations of-it with free-
dom, which could hardly fail of producing 

1n 
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in them a conviCtion of its errors, and, iri 
the end, an abjuration of them: and thus 
they were of opinion, that' the Protdlant 
religion would, in confequence of fuch an 
eftablilhment, gain ground in the province 
amongft his Majefl:y's new Canadian fu..bjeCls, 
which they confidered as a moil: dehreable 
event, and one that would g-reatly contribute 
to frrengthen the attachment of thofe new 
fubjeCts to his Majefty's government. 

For all thefe reafons his Majefty's Englif11 
and proteftant fubjeCls in the province, were
of opinion, that neither Juftice nor good Po
licy required, that his Majefty and the Britifu 
parliament {bould break through the uflla} 
maxims of the State, and the direCtions twice 
given to his Majefty's Governours in chief of 
the province under· the great feal of Great
Britain, in order to permit Roman-Catholicks 
to be chofen into the atfembly: and there ... 
fore, they refufed to join with fome Roman
Catholicks in the city of Qgebeck in ex
prefsly defiring his Majefty to do fOe And 
they further thought, that, even if they could 
ha~e approved the meafure, it would not have 
become them to advife his Majefiy to it, not 
being his Majefty's counfellors, but his humble 
p~titioners, who had no right to. fuggeft. to 
hIm the meafures of State arid Pohcy, which' 

. he, in his royal wifpom, ought to purfue~; 
and muc~ lefs to defire him to take,fo very im

portant 
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portant and unufual a fiep. And upon there) 
pro?nds, I apprehend, they were compleatly 
Juftifiable, and even much to be comtnended, 
for not joining with thofe Roman-Catho
li~ks a~ ~ebeck i~ e~p~e(sly petitioning 
his MaJefiy to permIt Papdh! to fit in the 
3ifembly. 

y ~t fuch was the moderation of their conl' 
duct on that occafion, and fo great was their 
defire to nave an affemblyefiablilhed in the 
province, that (though they did not approve 
of the admitIion of Papifts into it, and woulq 
not, therefore~ join with the Canadiall gentle .. 
men at ~ebeck in exprefsly deliring his Ma .. 

, jefiy to admit them into it,) they declared ill 
their petition to his Mljefty, (fee the above 
~~countJ page 19,) that they were willing tQ 
ci~q uiefce in an Pjfembly of juch con/titution and 
jprm· as to ,his MajeJiY1 in his royal wifdrJm~ 
flould {eem heft adapted to fecure the peace, wei. 
fare, Qnd good gO'lJernment of the pro"'ince ~ in ... 

~ timatjng by thefe wor4s th~ir willingnefs to 
accept an aifembly intQ which Romai}-Ca .. 
~holi~ki 1hOl~ld be admitted. 13Qt this die! ' 
not fatisfy the ~~Iladian g~Qtl~men a~ Que.., 
beck. wh9 c.antlQijed tQ b~ ~pp.r~h~n~ve~ iJiat 
the max:ims of the Britjili g"pvernrnentJ with 
r~fpeCt ~o the eXQlufipn of Papift:s fro~ f~.3t~ 
in the atfembly, or a ~are pf ~q~ J~~;t~atlvc 
3LJthoritl of the prOVince, w~re fQ hlghl,Y 
refpeCted in England, and confidercd by hIs 
. C Majeftti 



[ IS ] 

Majefly's Minifiers as of fuch fundalnen(al 
imrortance, that' they fhould not probably 
obtain their requefi of being admitted into, 
the affembly without taking the oath of Su
premacy, unlefs the Englilh and other pro
tefiant inhabitants of the province 1houl~ 
exprefsly join with them in making it. And 
thereupoI) they dropped thei\" defign of pe
titioning his Majefty for a houfe of a1fem~ 
bly, tho' feveral of them wer~ very defirous of 
having one. An.d, fome months aner, the final~ 
number of 65 perfons * ill: t~,e d~firiCl: of Mon
treal fen t up the other petitioQ above-mentioned" 
which requefis the king to enlarge the number 
of the council of the province, and give them 
a very linlited legiflative authority, infiead of 
ereCting an affembly, but upon a fuppofition~ 
that no taxes are to be impofed in the pro~ 
vince, until an affembly 1hall be efiablilheq 
in it. (See the above account of t~e pro
c;eedings, &c. page 112.) 

That fev~raJ of the Canadian, gent1emen~ 
~t and pear Qgebeck, in the Autumn of the 
year 1773, and particularly Monfieur Cugnet 
and his friends, or thofe who were guided by 
his opinion in public matters, were veryde~ 
flrous of having an aff'embly~ provided the 

Roman-
* N. B. I ~~ve {orne reafon to think that another copyef 

the fame petltlon was rent up by the NoblelI"e and a few other 
perfons i,n the diftriCl pf Quebeck, but do not know by how maDY 
Eer{ons it was figned. If it was figned by the fame n'umber ali 
Jigned the former copy of it, the whole number of the French 
retitioners in the provinc,e will have been 130 infiead of 6). 
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~oman-Catho1icks were admitted into it, will 
appear ~y the perufal of the following draught 
of a Petition to the king's "Majefty and the 
two houfesof Parliament for that purpofe, 
~hich was ~rawn up by the faid Monfieur 
<;:ugnet, at the defire of fome of his Roman
Catholick friends at Qgebeck, in the latter 
t:nd of Auguft 177 J, and fent by him, with 
the letter"here-~nder following, to Mr. Mal
colm Frafer, a Britiili inhabitant of eminence 
in the province, who was known to be very 
defirous of having an affembly eftablifhed in 
it, and who, for that reafon, as well as on 
account of his abilities (which made him pe
culiarly fit f<;>l" th:~t office,) was chofen on the 
30th of October following, (two months after 
the date of that letter) Secretary to the com
ytiittee of the Britiih and other protefi:ant in
habitants" of the province, then affem bled at 
~ebeck, for the purpofe of making the pro
per applications to Government, both in the 
provinceal1d in England, for ebtaining an 
houie of Affelubly-. This letter and petltion 
l}ave latelf been put into my hands, and, as 
they relate to a very public and important 
(ubj~ )llild tend to .give ufeful. information 
t~ pis Majefty's Minifi:~rs, a!1d the Members 
of both holifes of ParlIament, (to whom the 
further regulation of this unhappy province 
belongs,) concerning the fentiments of iOln~ 
of his Majefry's Canadian Subjects on t~e 
eftablilhment of an houfe of Alfembly In 
the province, they {eern fit to be laid b .:fore the 

C 2 publick. 
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pUblick) t ·{ball therefore here infert thertt 
without further preface, together with Eng ... , 
liih tranflations of them, ~u1d with Mr. Mal ... 
cohn Frafer's anfwer to Mr. Cugnet's letter, 
containing the refufal of the Engliih and 
protefiant inhabitants of the province to join 
with Mr. Cugnet, and his Canadi~n friends" 
in figning the faid petition, which he had 
drawn up for the eHablifhment of an houie of 
affembly into which the Roman-Catholicks 
thould be admitted. 

Copy of a letter from Monfieur Cugnet, cl 
Fre!nch Genleman of the city of Q!!ebeckl . 

eminent for his abilities and knowledge of 
the French laws and cuftoms, that preQ 

vailed in the province of <ll!ebeck in the 
time of the French governnlent, to Mal .. 
colm Frafer, Efq. a Britilh gentleman of 
eminence in the province1 who was foon· 
after chofen Secretary to the committee of'!' 
the Britilh inhabitants of the province; 
who wen: affembled at ~ebeckf for the 
purpo[e of preparing petitions to the Lieu~ 
tenant Governour of the province, and to 
the~ King's Majefiy, for the eftablilhment 
of a houle of A11em bly in the faid province .. 
Dated the 1ft of September, 1773, 

Monfieur, 

V"" 0 U S n'avez pas pu reuffir quant a v~tte 
petition: au,-uns Canadiens ne veulent 

la figner. Le glaive eft cependant fufpendu 
fur 
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t~r nos ~~tes. . n raut, pour ~viter la tem
pete qUI menace la province, prendre un 
partie '<ll!elques nouveaux fujets de mes 
amis, (hommes, par confequent, penfant plus 
jufie que les autres, et qui n'ont point figne 
des complimens ni de fades adreffes,) m' ont 
engage, ( connoiffant rna fa<;on de penfer,) 
de dre1fer une nouvelle requete: et je l' ai 
fait, fur l'affurance <lu'ils m'ont donn·ee que 
plufieurs des anciens fujets de la baffe ville 
leur avoient donne .leurs paroles de figner 
celIe que je 'feroist quelque demande que 
puiffent y faire les C,ariadiens. Je leur ai 
communique avant bier mon projet. Ils me 
ront Jait rectifier E et je vous l'envoye tel 
qu'ils Ie jugent convenable .. 

Vous y verrez. Monfieur, que les Can a ... 
diens, comme les plus nombreux, Ies plus 
forts en propriete, vous font confentir a ee 
qu'ils entrent dans l'affembIee en plus grand 
nombre. Cette demande n'eft qu'une forme. 
Je fuppofe qu'il y entre deux tiers des nou
veaux: Ie tiers d~a:nciens fujets, pI us inftruits 
qu'eux, emportera certainement la voix des 
deux tiers. Je ne vous fais point l'eloge de 
mes compatriotes: mais, malheureu{ement, 
je connois leur peu d'intelligence et de talens. 
Leur demande ne doit done pas arreter la 
fignature des anciens. -----' l1s demandent auffi 
que, s'il n'eft pas pollible qu'ils entrent dans 
l'a1Ten1bk~e, que les loix de propriete de Ia 

province 
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~rovince {oient entierement confe1."vees, et 
que Ie Gouverneur et Confeil, qui .fera c~m
poie d'anciens et de ~ouveaux fUJets, alent 
un pouvoir limite. ----- I1s concluent cepen~ 
dant toujours a l'affemblee du peupie. 

Les Canadiens pretendent que cette Peti
tion doit etre feulement en langue Fran<;oife; 
puifq ue tOll'S les anciens fujets l'entendent .. 

Si, apres V'Ous etre confuite. av(c quelque~. 
~ns de vos amis, vous puiffiez confent~r ~. 
figner et envoyer cette petition, je la ferai 
copier par duplicata fur deux parchemins, €t 
je vous la reinettrai p0ur la faire, figner par' 
les anciens fujets. Un de rnes amis fe charge 
de la faire .. figner par les nouveaux. Vous 
me rendrez reponfe apres. avoir confulte; -et 
V0US me renvoyerez rna nlinute, foit pour. 
n'en plus parler, fait pour lao mettre en exe .. 
cution. 11 faut prendre un parti pour Ie 
Oui ou pour Ie Non. ~es Canadiens . ne 
figneront que celle-ci: ils ~ous propo{ent 
d~ vous joindre . a eux~ ~--~- ACcolltumes a 
obeir et a etre dans l' efciavage, ilspreferent 
a etre plutot arranges par Ie Roi et Ie par
lement qu'a avoir une a1femblee dont ils 
feroient exclus. 

" Je fuis, avec confideration, Monfietir, votre 
tres-humble et tres-obeifl"ant ferviteur, 

Ce' r er Septembre, 
1773' 

Fran~ois Jofeph CU6rl~h. e. 
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Tranflation of the foregoing Lettei 
frorn Monfieur C U G NET to Mr. 
~ALCOLM FRASER., 

SIR, 

YOUR Petition has not met with fuccer~ 
, ' N one of the Canadians will fign i~. Yet 
the fword hangs over' our heads: and it is 
lleceifary, in order to efcape the fiorm which 
now threatens the province, to come to a de., 
cHive refolution. Some Canadian gentlemen, 
who are my particular friends, (and who, 
confequently, are perfons of a more rational 
way of thinking than the others". and who 
have never yet figne~ any compliments or in
fipid ,addreffes,) hav'c de1ired me (knowing 
my. way of thinking,) to draw up a new pe .. 
tition :'- and I have accordingly done fo, upon 

, the aifurances they gave me, that great num .. 
bers of his Majefiy's EnglHh fubjects in the 
lower town of Q£ebeck had promifed theIn, 
that they would fign' the petition I ihould 
draw, notwithfianding any requefi that might 
be contained in it in behalf of the Cana. 
dians. I yefierday ihewed the petitiqn I hQd' 
thus been induced t(J draw up, to my Ca~a .. 
dian friends, at whofe requefi I had prepare~ 
it: and they have made a few altera~ions in 
it. And I now fend it to you with thole cor~ 

reCtions. 
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redions, and expretred in a manner they ap
prove and will agree to, 

You win perceive, Sir, upon the perufal 
of this petition, that in it the Canadians make 
you join with them in re~uefting his Ma
jefty, that they, as being me grea,ter number 
of his Majefty's fubjeCls in this province, and 
poffeifed of the greateft {hare of prc,perty in 
1t, may be reprefented in the ~trembly by a 
~reater number of members than his Ma .. 
Jetly's Britiili fubjects in the province. But 
this requeft ou~t not to al~rm the Britith 
fubjeCts. For, if you will confider the mat.., 
ter with tenlper, you will foon agree wi-tIl 
me, that this privilege of the Canadians, of 
having the greater number of members in the 
atrembly, will, in its ,onfequences, prove to 
be a thing of form only, that caoJ}Qt be at" 
tended with any fubftantial ~ffeas. For, I 
will fuppo{e, 1)y way of example; that two 
third parts of the members trut.t cQmpo{e. t4e 
affembly were to be Canadians, aQd the other 
third part En~li1hmen. It is ne~t to ,ertain 
that the Enghlli third of {uch an aifemblY1 be
ing {p greatly fuperiour as they a,r~ tp the Ca .. 
nadians in abilities and kllQwledge and capa.,. 
~ity for public bufinetS, would in fuch cafe 
eafilyobtain the fuffrages Qf th{: other tWQ 

third part.s of it to wnatever meafures they 
Should propofe. You will fay, perhaps, ~hat 
this is paying no great compliment to my coun ... 

trymen, 
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!r.ymen, - the Can~dians. I confefs . it •.. Butll·. 
unfortu,nately, I am but too well a,cquainte~ 
with ~eir great want of ~nowledge· arid capa-: 
city. t~ .pre[ume ~o, .fpea~ of them in any 
9tl~~r manner .. T~is requeft-oftheirs, t~ere~ 
fore~ in .th¢. Petition I 'have. ~ow (ent you~ 
ought ilo~ to deter the ~nglilh inhabitants of 
the provin.ce: from figning it. . Th.efe are the 
fen timen ts of ~J Ca~adia~ frienqs cqncerning 
~q atfeI1'\blY:I·~· . . 

'. But if, after all, it ihQuld not ~e thought 
expedient -(on Flcco~nt . c# their attachment 
~o the R.omaq-Catholick religion,) to admi~ 
them intq a~ aifernQly of ,!he province, my 
Canadian friends above-mentioned do in that 
cafe d~fire, iq the next plac~~ ·t~at ~he French 
. h1wsof the. province, relating tp their pro~ 
perty, may De wholly p~eferved t,Q thenl: , 
and t4at tqe q·overnour and council (~Q who~ 
~hey pre(unre the· 'power qf making laws for 
~he province l will in t\lat G~fe be intf4fi~d,) 
play· be compofed, in part, of h\s M3.jefty's 
lle\V Canadian .fubjects; and that the legil1a~ 
Five a~thority~ entrufied to them" mat he re~· 
ftrained within_ proper bounqs. . ~ut' this~ it 
muil: be felnelnqefed~ is only their ~econq 
\yilh: f<?f that they greatly prefer a houfe <?f 
f1(fembly qf the conflitu~iQn above d~f~r~b~dt 

!'1 y .Canacli~l1 fri~nds alfo defire~ . that th\~ 
jflint petition o.f the new anq Qlq f~bj~a? ~f 
, D ~s 
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his Majefiy may be prefen'ted o'nly in the 
French language. This requefl: they conceive 
to be reafonable, and no-ways, inconvenient 
to the Englifb gthtlemen, who intend to fign 
this petition, be'caufe all the ~nglilh inhabi
tants of the ptovince underfiand French. 

If, after having confulted with fome o( 
your friends, you can bring yourfelf to con ... 
Cent to fign and fend this Petition, I will 
caufe two copies to. be made of it on two 
different {kins of parchment; and, as foon as 
they are ready, I will fend you one of them 
for you to get it figned by his Majefiy's Bri ... 
tiih fubjeCts in the province. One of my·, 
friends has undertaken to get the other copy 
figned by the Canadian fu bjecb. When Y01\ 
have fufficiently confulted upon this fubjeCI 
with your friends, and have come to fame 
refolution concerning it, I beg you would let 
me know the refult of your deliberations by 
an anf wer to this letter: and at the fame time 
you will pleafe to fend me back my original 
draught of this petition, which I have here
with fent you; to the end that we may either, 
on the one hand, fay no more about it, in 
cafe you do not confent to it, Of, on the 
other hand, if you lhouldapprove it, and re
Calve to fign it, may proceed, without further 
delay, to caufe it to he copied out as above
~entio?ed for th~ purpofe of beiag figned by 
hl~ MaJefty s fubJec.ti of both nations. You 

nlL1fi: 
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lriu1\ not, on this occafion, attempt to treat 
or argue any further upon the matter, 'or to 
make any alterations in this petition, as it is. ' 
now drawn up: but you muft refoIve, either 
to fign it, or not to fign it, in its prefent 
form. F or I plainly fee,.. that the Canadians 
will never be brought to fign any other peti~ 
tion than this, to which they now defire your 
~oncurrence. From their habits of obedience 
to Rpyal authority, and fubmiffion to the 
YQk~ of tlavery, they. would fooner let their 
pqlitical c9~c~rns be regulated by the king 
and parliament", than be governed by an a1fem
blyof the province~ from which they 1hould. 
~,~ 'exQudedll • . 

I~ remain, ~ S ~ ~,. .. 

with great:.regardj 
, ' 

your mofl: humble and· 

moil: obedient fervanc. 

Francis J ~fepb Cugnet. 
This IA of Septemger" 

17-73·, -

The petitio~. Ipcptioned. in the foregoing 
~.ttt!r, of Mr. CU8..net was as fQllows ; 

Draught 



nr'aught of a Petitibl1 to be ptefeni:~cl i& 
the King's Majefiy and the two Hou~e~ 
of the Britiih Parliament" ffoniboth . the 
Canadian and the Britilh ihhabit'ants of 
the province of'Qgebecl{; pre]?ared "by 
Moniieur Ct{gnet in the month of A"ugufi; 
1773· . ,; y: 

Au Roy, fa tres·excel1ente :Majefl:e; 
les Seigneurs Spiritl!els et TClnporcls; 
et les C0!11111UneS de"la" Gr~n~~Bte;
tagne, alfemhlfs en parlement;, ' 

Requete d-e' tres--'~bei1Tans et fideies [ujets 
de fa tres-<:xc~llente Majeite, tant nou':' 
vcaux qu'anciens, Seigneurs de fiefs, pro:' 
prietaires de bien de" fonds, citoyens, 
negotians, et marchands, habitans de la 
province de ~ebec dans l'Amcrique 
Septentrionale, tant pour eux que pour 
tous. 

R E"nlontrent tres-humblemel1t Vos expotans~ 
~'ayant appris par les derniers debats 

en parlement "que les aff"aires de cette province 
doivent entrer en'confideration dans la [eance 
prochaine, ils prennent la liberte de reprefen
ler a votre tres-excellente Majefie et augufie 

a1femblee, 
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ilrethblee, qU'ayant ete entourages par' la ca;; 
pitulation generale du Canada, par Ie traite 
'definitif de paix, et plus encore par la pro
.~lamation royalle de votre tres-excellente Ma-
j~fie dt! i eme Oelobre, 1763, les premiers 
lIes Canadiens] ant refie et fe font etablis 
dans la ditte province, et que ·plufieurs des 
'derniers [les Anglois, ou anciens fujets] y font 
venus, y o·nt achete des biens, et y viennent 
journellement, dans l'efper2nce qu'ils ont eue, 
les uns et les autres) de jou'ir des benefices et 
:avantages de Sujets Brita,rtniques, ainfi qu'il 
ieur a ete pr0mis par la ditte proclatnation • 

. Vos expoians ,fe flattent que la conduite 
~qu'i]s ont tenue d'obeiffans et fideIes fujets; 
'eft pour eux un titre d' efp.erer la protection 
'de votre tres-excellente M~~efie et l'augufte 
parlement, afin de joulr des confiitutions Bri..:. 
tanniques quant a la furet.~ de leur liberte 
perfonnelle, de leurs droits. et poffeffions, dont 
ils ne pourront jamais etre pleinement affures. 
tant qu'il leur ma'nquera une chambre d'af
femblee clu peuple, ·compo1e~ de nouveaux 
et anciens fujets fans clift-indion; ce qui eft 
une des parties les...plus effen\lielles des dittes' 
·confiitutions. 

L'augmentatio~ d'un fi vaf~c pa'is, dont Ie 
nombre des habitants exced~e actuellement 
celui de cent mille, dont quatre-vingts, djx
huit, [ant nouveaux fujets; ---l'avancement de 

- fun 
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{on agriculture; ---l'encouragement de fa na
vigation et de fon commerce; ---- un arrange ... 
ment a faire fur des fondemens folides et in
ebranlables, qui puiffe deraciner la confufi~n 
qui y regne, a fon detrinlent, faute de 101X 

fixes·; ---- font des points prefentelnent en 
confideration, qui font dignes de la fageffe de 
la Iegiflature Britannique, et qui mc'ritent cer
tainement l'att~tion particuliere de la mere
patrie et toutes les g~aaes qu' elle peut lui ac;-. 
<;order. ' 

Vos expofans preIlnent la liberte de VO'U&' 

reprefenter tres-refpeClueufement, que la po
lice, interieure et l'arrangement a faire quant 
~x loix de la province, doivent etre d··:;fen6s -
a fes. habitans. Ds qoivent, fans aucune doute, 
ainfi que, ceux, de~ autres provinces, etre les 
meilleurs juges, e~ les. plus . naturels~ de leurs-. 
interets et de. leurs befoins en. tous les terns, 
leur hien-etre dependant en.tieICment d' un 
arrangement folid~. Ils font les {euIs en etat' 
de demontrer la voye. qu'il eft nece1fa.ire de 
prendre pour pa~enir~. a: rediger des regie ... : 
mens qui produiron~ indubitahlemcnt leur 
propre honheur, et. qui rendront probable..;. 
ment la colonie, de pl~s en plus, tres utile a. 
l'Empire Britannique; deux. objet~ egalement 
interelfans a la Grande Bretagne. et glorieux 
a votre .tres-exc;ellente Majefte" pere_ ·d',un: 
peuple hbre. '. 
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'Vos expofans, quoique de difterens lenti .. 

mens en matieres de religion, ont neanmoins 
vecu depuis la conquete en bonne intelli
gence. lis ignorent totalement Ie Jacobi
tifme: ils font et feront toujours bons et 
fideles fujets: ils ne reconnoiffent que rau
gufte famille d'Hanovre: ils defirent d'ette 
unis et feITes avec les memes liens, qui les 
rendront a jamais et leur po{h~rite foumis en 
tout a votre tres-excellente Majefte et a fes 
heritiers et fucceffeurs ainfi qu'au Gouverne
ment Britannique. 

Vos expofans pn!\Yoyent qu' on pourra leur 
objeCter ;' 

Premierement, ~e, fuivant les confiitu
tions Britanniques, une chambre d'affemblee 
ne doit etre compofee que d'Anglicans : 

Secondement, (et, fans doute, avec que1que' 
efpece de raifon,) ~e ce pals, qui fe reffent 
encore des malheurs de la guerre, n' eft point 
en etat de fe foutenir lui-meme; ---- ~'il 
n'eft point encore terns d'y admettre une affem
blee du peuple, et qu'un tel etabliffement feroit 
fujet a beaucoup d'illconveniens. 

lIs prendront la liberte d'obferver en re
ponfe, quant a la premiere objeClion, que, 
lorfque la Grande-Bretagne a redige fes con
fiit.utioni a cet egard, dIe n'a pas pu prevoir 

qtl'elle 
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qu'ell~ feroit pal: la Cuite la c,ol'lquete d'u~ p2'i~ 
immenfe, peuple de gens nes dans Ie fein d~ 
l'Eglife Gallicane: ---- Que ce pals conqui$, 
qui contient cent mille ames et pIllS, dOl,a 
feulen1ent deux mille font de l'Eglife Angli~ 
cane) ne peut etre [~jet aux a~cicnnes ~onftitu,,: 
tions : ---- ~e la conduite irreproch.abLe qu'ont 
tenue les nouveaux fujets depuis la conquetc, 
~t leur foumiffion au Gouvernement Britan
niqu~, doivent etre des [~rs garants a la mere"7 
patrie qu'ils n'abuferont pas de la dGrogatioI1 
qu'elle voudra bien faire en leur faveur a le~ 
anciennes confl:itutions: ----- Qse v9tre tre~: 
excellente Majeite, ell les afiurant par la pro
clamation royale qu'ils jou'£roient, ainfi que fes 
anciens fujets Britanniques, du benefice des 
loix Angloifes, leur' a [olen~nellel11ent prOlnis 
qu'ils en auroient tous les avantages; et que t 

comm~ fujets B~itanniques, il lel:l:l" 1eroit per~ 
mi.s de fe faire repre{enter dans une ~hambre 
d'affe~blee par des Canadiens de leur propre 
choix ~ ---- ~e la lnere-patrie ne peut raifon,!, 
~ablement leur refufer cette grace, puifqu'elle 
leur a deja accorde, contre ie~ conftitutions, a 
~tre Jures, non feulement dans toutes les affai: 
res civiles, ~ais me~e dans to"te affaire Cf\" 
minelle. ': 

,Et, quant, ~ la feconde objection, ~ils fo~t 
Jr.~s-recbnnodrans des [oins paternels qu'il ~ 
ph~ a votre tr~s-excellente Majefie d' avoir pour 
eux i et, ,comlne ils n'ont d'autres intentions -ni 

diautres 
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d'autres vues que ce1les que doivent avoil' les 
bons et fideles {ujets, its font prets a contri
buer, autant qu'il leur fera poffible, au 10utien 
du Gouvernelnent auffitot qu'il plaira a votre 
tres-excellente Majeae d'etablir une alfembleedu 
peuple compofee de nouveaux et d'anciens fl~ets 
fans difiinClion, Ies nouveaux ne pouvant jamais 
foulcrire a l'etabli{fement d'une chambre dont 
jJs f~roient excIus, etant Ies plus nombreux et 
les feuls intere1Tes a cau[e de leur propriete, 
(qui excede de beau coup et au-dela de fept 
dixiemes, en feigneuries et terres en roture~ 
celle des anciens,) au han etabliffement de 1a 
prOVInce. 

, Comm~ V03 expo[ants f~3vcnt que la pro
vince foum-ira beaucoup des tax.:::s qu'i!s pour
ront s'impoier pal~ Ie peu d\~tcnd~1c qu 'on lui 
a donne, qui en a necdfairement refTerre Ie 
commerce et les rdfources, ils prennent 1a 
liberte de demander tres-rdl1eth.1~u·lement· J. 
votre tres-excel1ente Maje!l6, a fin de pouvoir 
contribuer au fouti~n du gouverncment, de \'on
loir bien leur accorder la grace de reunir ~l la 
province toute la cote de Labrador, qui en 
a ere ioufiraite ainu que pluficurs parties du 
pals d'en haut. 

S'il n'dl: pas poffible de deroger aux ancien- _ 
nes confiitutions Britanniques pour l'etablific
ment d'une aff'emblec du pcuple dans laquelle 
les Ca,nadiens ioient admis ,omme principaux 

E melnbres 
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membres et en plus grand nombre, Vos expo
'fans, (qui ne' peuvent confentir 'a une affem
blee feulement con1pofee.d'anciens fujets,) de
mandent a votre tn~s-excellente Majefie et 
augufie affemblee, Q!!e leurs loix de propriete 

. leur foient coniervees en confequence du 37me 

article de la capitulation generale et du 4 me du 
traite definitif de paix. Ii eft de l'interet de la 
COUl"Onne de les leur laiff'er, parcequ'en Ies 
leur confervant ils feront tenus de payer a 
votre tres-excellente Majefie les droits et prb
fits feodaux, comme ~nt quant aux fiefs, 
et laods et ventes quant aux rotures; droits, 
qui pourront monter annuellement, a caufe 
des mutations frequentes, a trois ou quatre 
mille livres fierling, qui ferviront aux depenfes 
du Gouvernement. ---- Leurs loix depropriete 
con(ervees, iIs confentent que votre tres-ex
cellente Majefie et augufte affemblee accordent 
au Gouverneur et Confeil, compofe d'anciens 
et nouveaux fujets, Ie pouvoir de fiatuer feule
ment des ordunnances pour Ie maintien de 
la pel ice, (conformement aux anciens ufages,) 
et des reglemens pour la forme de Proce
dure; pourvu toutefois que ce pouvoir ne 
puiife jamais s'etendre a alterer en quoi que 
ce foit les fonds des loix de propriete dans 
les plus petites chofes. 

Vos Expofans fupplient tres-refpeClueufe
ment et tres-humblement votre tres ... excellente 
Majefie et augufte parlement de prendre leurs 

affaire~ 
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4llf"aires en confideration, et de vouloir bien 
les terminer; -leur bien-etre, leurs fortunes, et 
leurs libertes perfonnelles dependant entiere
ment d'un arrangement convena1?le et folide. 
Et ils ne doutent point que votre tn~s-excel
lente Majeft6 voudra bien leur con firmer la 
prornelfe roy aile et gracieufe qu'elle leur a 
faite par la proclamation,. qu'ils jou'iroient 
de l'ineftimable avantage de fujets 13ritan
ni,\ues, doot <:elui d'avoir Ie droit de fe re
prefenter par des perConnes de leur propre 
<:hoix eft un des principaux. 

Et vos expo[ans, ainfi qu'it eft de leur 
devoir, ne cefferont d'offrir leurs vceux aDieu 
pour· la profperite de vl>tre tres-excellente 
Majette, et de la Grande-Bret"gBe. 

Tranfiation of the foregoing Draught of a 
Petition to the K.irig and Parliament of 
Great-Brit:ai~ drawn u.p by Monfieur 
Cugnet. 

. ·E 2 



To the IZing's mon: excellent Majefty; 
and the Lords Spiritual and 'Tem
poral; and the Comrnons of Great
Britain in Par lian1ent aff'em bled; 

T HE Petition of divers of his moO: ex
cellent rv1ajd1:y's moil: faithful and obe

dient Sut~eCts, both new SubjeCts and old 
ones, confiftinb of Lords of manors, Proprie
tors of freehold lands of inheritance, Citizens, 
Merchants) and Traders, in the province of 
~,ebeck in North-Alnerica, both for them
ieIves an~d in behalf of all the other inha
bitants of the province; 

Hunlbly' fheweth, 

That your PetitionersJ having been infonned 
that it appeared by the deciarations made ill 
the courie of [Olne late debates in parliament, 
that the affairs of this province were to be 
taken into confideration in the enfuing. {eHion 
of parliament, do now take the liberty of re
pretenting to your Inoil: excellent IVlaJdly and 
this augufr aHembly, that, in con[equence of 
the encouragement given them ry the gene
ral capitulation of Canada, and by the deh
nitive treaty of peace, and frill more by the 
Royal Prociarnation, publi!hed by your moil: 
acellent Majefiy on the 7th day of Octo-

ber, 
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bet, 1763, the former part of your Majefl:y's 
fubjeas, 'the French inhabitants of this pro
vince, have remained in the province and 
fettled themfelves in it, and divers of the lat
ter, your Majefty's ancient Engliili fubjects, 
have forne into the farne and bou;ht lands 
therein, and others of them are daily coming 
into it, in the hope which th;:;y h:we" all 
entertained of enjoying the privileges and 
advJntages of Britifh iubjech, agreeably to 
the promiCe made to them in tb~ laid pro-
-clamation. " 

. 
Your petitioners prefume "to hope that their 

unifonn good behaviour, as faithful and obe
dient fubjeCts, will be thought fufficient to 
iutitle them t.o the protection of your mofr 
excellent Majetry and the honourable parlia
ment of Great-Britain, for the enjoYlnent of 
thofe parts of th~ conftitution of the Britiili go
vernment, which tend to fecure their perfonal 
liberty, their rights, and poffefilons, w,hich they 
conceive can never be rendered perfeCtly fafe, 
until an affembly of the people is" efiablifhed 
amongft them, confifling indifferently of Ca
nadian and Engliih members, without any 
.difiinCtion whatfoever; this being one of the 
maft eiTential branches of the laid Britilh con
flitution. 

.. 
The increafe of the population of fo ex-

le.lfi.v\: a country as CanadJ, which already 
contains 
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'contains above an hundred thoufand inhabitan~ 
of whom ninety eight thoufand are new fub .. 
jects of your Majefiy, ---- the improvement of 
its agriculture, ---- the encouragenlent of its 
navigation and commerce, ---- and a fettlenlent . I 
of the laws, which are to be followed in it~ 
upon folid and unre1110veable foundations, fo 
as to put an end to the confufion which now 
prevails in the province thro~gh the want of 
known and certain laws; ----- are matters 
which are now to be taken into confidera" 
tion, arid are objeCts worthy of the wifdom 
of the legifiature of Great-Britain, and which 
certainly de[erve tbe mofi: particular atten. 
tion of the mother-country, and all the fa .. 
vours and aflifiance towards their attainment 
and completion, which it is in her POWCl" 

to befiow. 

Your petitioners do further take the tibet .. 
ty 010fi: humbly to repre[ent to you, that 
the in teriour regulation of the province and 
the choice and fettlement of the laws that 
are to prevail in it, ought to be left to the 
inhabitants of the province themfelves. They 
mufi, doubtlefs, be the beft judges, (as they 
are evidently the moO: natural ones,) of their 
own interefis and wants at all times; jufi: as 
the inhabitants of the other provinces in Ame- . 
rica are of their refpective waats and interefis.: . 
their welfare wholly depending on a folid and 
judicious fettlement with refpt a to thefefubjects. 

They 
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'fh~y are "the only perfons who are ab)~ tOfoint 
ou'i.'the methods which it is neceffary to take 
in order to fucceed in drawing up fuch re
gulations as will not fail to promote their 
own happinefs, and will probably ren~r this 
colony continually more and more ufeful to 
the Britith Empire; which are two great <>b
jects, that are equally interefiing to Great .. 
Britain, and glorious to your moft excellent 
Majefty, the Father of a free people .. 

Your petitioners, though they entertain dif
ferent opinions upon matters of religion, have 
neverthelefs lived in a friendly intercourfe with 
each other ever {ince the conq ueft of the 
country. They are all of them untainted 
with Jacobite "principles: they are, and ever 
will renlain, good and faithful fubjeCts "to your 

. Majefiy: they acknowledge no title to the 
crown, but that of the illuftrious haufe of 
Hanover: they defire to be united and con
nected by the fame ties, which will preferve 
both them and their pofitrity to the ]ate~ 
generations, in a ftate of perfeCt obedience 
to your mofi excellent Majefiy, and your 
Heirs and Succdfors, and to the Britiili Go
vernment. 

Your petitioners forefee, that two objections 
may be made to their requeft. 

In 
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In the firft place it may be faid,tJ:ar~ 
according to the fundamental laws of 'di~t
Britain, a houfe of aff"embly ought to conlia 
only of protefiant members, of the commu
nion of the church of,England. 

And in the fecond place it may be {aid, 
(and, it mutt be confeff"ed, with fame de
gree of truth,) that this country, (which ftilt 
feels the effeB:s of the ravages of the late 
war,) is not yet in a condition to bear the 
expence of its own civil ,government; ---- that 
it, therefore) is not yet time to eflablii11 a 
houfe of aff"embly in it; and that the efiabliLh
ment of one would be attended with many 
inconvenient confeq uences. 

In anfwer to the firfi of thefe objeCtions" 
your petitioners take the liberty of ob{erving, 
firfi, that when the Briti{h legiflature made 
the laws now in being upon that fubjeCt, 
they could not forefee that they {honld, at 
a difiant period, of time, make a conquefi of 
an immenfe traa ~of country, inhabited by a 
people born and bred in the church of France; 
and, fecondly, that this conquered country, 
which contains above an hundred thoufand' 
fouls, of whom only about two thouiand are 
protefiants, cannot confifiently, with jufiice 
and good policy, be made fu bjects to thofe 
Britilh laws, which were fo made in former 
ages, without any view to perfons in their 

condition 



condition and fituation ; ---- and, thirdly, that 
the irreproachable conduct of your M8jefty's 
new fubjeCts ever fince the conqueft of the 
country, and their fubmiffion to the Britiili 
governnlent that has been eftablifhed here, 
ought to be confidered by the mother-coun
try as fure pledges of their difpofition to 
make a good ufe of any departure from the 
uJual maxims of the Britiih Government, 
which 1he 111all vouchfafe to make in their 
favour: ---- ~nd, fourthly, that your moll: 
excellent Majefiy, by the affurances given to 
theln in your royal proclamation, that t~ey 
as well as your Majefiy's old fubjecrs" the 
Britilh inhabitants of the province, fhould 
enjoy the benefit of the Engli(h L:1ws, has 
iolemnly promifed, that they {bould have all 
the advantages of thofe Laws, and, confe
quently, that, as Britifh fubjects, they {hould 
be· permitted to chufe fuch per[ons as they 
fha11 think proper, whether Canadians or 
Engli{hmen, to reprefent theln in a general 
affembly: ---- and, lafily, that the nl0ther
country cannot reafonably,. nor confil1ently 
with what fhe has already thought proper to 
do for their fatisfaCtion, refuie theIn this fa
vour, feeing that {be has already permitted 
them, in derogation to the Britiih bws upen 
this [ubject, to be impanelled npon J :.~rie~~ 
not only in all civil cafes, but even UP,)l1 the 
decifion of criminal matters. 

F And, 
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And, in an(wer to the other objeCtion above 

n1entioned, to wit, that the province is not 
yet in a condition to bear the expence of its 
own civil government, your petitioners beg 
]eave to declare, that they are very thankful 
for the paternal care which your moil: excel
lent Majefty has been pleafed to take of them~ 
and that,· as they have no other intentions 
nor views than fuch as are fit to be enter
tained by good and faithful fubjeCts, they are 
willing and ready to contribute, in propor
tion to their means and abilities, to the fup~ 
port of Government, as foon as your moil: 
excellent Majefty lhall be pleafed to 'eftablifh 
in the province an open aifembly of the people 
into \vhich both the Canadian and Britifh 
inhabitants of the province {hall be admitted 
without diftinCl:ion; your Majefiy's new Ca
nadian fubjeB:s being utterly unwilling to 
confent to ,the efiablilhment of a houfe of 
affembly out of which they ihould be ex
ciuded; which, they think, would be highly 
unreaionable, becaufe they are fo much more 
numerous than the Englifh inhabitants, and 
poffeifed of fo much greater a ihare of the 
landed property of the province, (having no 
lefs than feven tenth parts of the \vhole of 
that property,) and, from this greater lhare of 
tb:: property of the province, are fa much 
more intereiled in its welfare. 

As 
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. As your petitioners are fully fenfible, that 
the province muft {uifer a great deal from the 
weight of the taxes which its inhabitants 
may probably grant for the [upport of their 
own civil government, when an affembly fhall 
be eftabliilied in it, becau[e, from the narrow 
linlits, ,which have been given to the pro
vince by your Majefty's proclalnation in 1763, 
its trade and means of acquiring wealth are 
rendered [can tier than they had been in the 
time of the French government, they take 
the liberty of moft humbly in treating your 
moil: excellent Majefty, in order to enable 
them the better to contribute to the [upport 
of the government of the province, to grant 
,them the favour of re-annexing to the pro
vince all the Coaft of Labrador, which has 
been taken from it, and put into the govern
ment of Newfoundland, and alia of re-an
nexing to it thofe (everal traas of coun
try in the interiour and higher part of North
America, which made fOf111erl y apart of the 

,government of Canada, in the time of its 
[ubjection to the crown of France, but \vhich 
now, by the limits affigned to this provinc(: 
by the aforefaid proclamation, are out of it~ 
j urifdidion. 

But if, after all, it 1hould not be jud6"ed 
proper to depart from the ancient maxims of 
the Britiih government, and to eftabli!h an 
alfembly of the people in this province of fue:1 a 

F 2 cun ~ 
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CO:1!l:itution that the Canadians fuould be pet .. 
mit ted to be chofen into it in greater nunlbers 
than the Eugliih, and form the principal part of 
it, your ~)etitioners (who can by no lnea~s con ... 
(ent to be governed byan aiTembly confiihng on .. 
Iy of Engli{h menlbers) do in th~t cafe hunlbly 
intrcat your 1110fi: excellent MaJefly, and this 
honourable affembly, to preferve to them 
their ancient laws concerning their property, 
agree a bi y to the ,,7 th article of the general 
Capitulation, and the 4th artic1e of the de
finitive treaty of Peace. It is for the in
terefi of the Crown that thefe laws iliould 
be preferved to them, becau(e by the con
tinuance of thefe laws your Majefry's faid 
new fubjetts will remain under the fame 
obligation of paying to your Inofi excellent 
Majefty the dues and feudal profits arifing 
out of their lands, to which they have always 
hitherto been fubjetl; fuch as the fifth part 
of the purchafe-money upon every fale of a 
fief, or tract of land holden of the Crown 
by fealty and homage" and the Droit de Laods 
et VentcJ, or the twelfth part of the purchafe
money upon every fale of a piece of land 
holden by rent-fervice; which profits (by 
reafon of the very frequent alienations of 
land in this province) are fuppofed to amount 
to between three and four thoufand pounds 
fierling a year; which would be a confi
derable aid to\vards defraying the expence 
cf the government of the province. -----If 

their 
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-tlreir laws; 'Concerning prbperty~ ate 'thus pre
·ferved to them, they confent, that your moll: 
excellent Majefty, and this honourable Aifem
-bly, fhould delegate to the Governour and 
Council of the province ( the [aid C9uncil 

. being compofed of Canadian as well as Eng
liih members) the power of n13king ordi
nances for the .maintenance of good order in 
the province, (agreeably to the delegation of 
a like limited legi£1ative authority to the Su
periour Council in the ti.me of the French 
government,) and of regulating the forms of 
proceeding in Courts of ] ufiice; but with 
an e1cprefs provifion, that th.ey ihall not have 
any authority to alter the laws of property, 
even in the minuteft particulars. 

Your petitioners mofi hUlnbly and moll: 
refpeCtfully in treat your inoa. ex~ellent Ma
jetty, and the honourable Parliament, to take 
their affairs into confideration, and to bring 
thenl to a final conclufion; as their welfare, 
their fortune, and their libertr depend in
tirely on a fuitable and folid, fettlement of 
theIn. And they do not pen'nit thernielves 
to douht, that 'your moil: excellent Maje1lr 
'will vouchfafe to confirm to theIn the royal 
and moft gracious promife, which you ~ere 
'pleafed to make to them by 'Your proclama
tion above-mentioned, that they {bould en-
joy the ineftimable advantages of Britilh fub
jeets, of which the right 6f being repre

fen ted 



fented in a general a1fembly of the province 
by fuch perfons as they fhall think fit to 
chufe, is one of the moil: valuable. 

And your petitioners, as they are in 
duty bound, lhall ever pray to Al
mighty God for the Profperity of 
your nloit excellent Majefiy, and of 
Great-Bri tain. 

This Petition the Englifh and Protefiant 
inhabitants of the province refufed to £Ign, 
becaufe it expr~fsly d~jired the K.ing to admi,t 
Roman-Catholicks into the affembly, infiead 
of £Imply declaring a willingnefs to acquiefce 
in an affembly of fuch form and confiitution 
as his Majefiy, in his royal wifdom, ihould 
think fit to efiabliih, which the Englilh 
thought was the proper line of condutt for 
them to purfue on that occafion, and which 
they accordingly did purfue in the petition, 
which they tranfmitted to England a few 
months after to his Majeity for the efiabliili
ment of a houfe of affembly in the province. 
,See their petition in the aforefaid Account oj' 
.the Proceedings, &c. page 16, & feq. 1\1r. 
Malcolm Frafer, therefore, upon the refufal 
of the Englifh to iign the foregoing drauo-ht 
,of a petition, which Mr. Cugnet had f~e-

pared, 
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pared~ rent it back to· Mr. Cugnet, with a 
letter in anfwer to Mr. Cugnefs'letter afore
faid~ which was as follows: 

The An[wer of Mr. Malcolm Frarer to 
Mr .Cugnet' s Letter above recited, 
of the hrft of September, 1773. 

To MonfieUJ; Cugnet. 

SIR, 

I Return you the inclofed Petition, which· 
you was fo good as to fend me with your 

permiffion to communicate it to fome of my 
friends .. It was accordingly !hewn to feveral in 
the lower town; and they feem unanimous not 
to fign any petition that dittates to his Majefiy, 
his Council, or his Parliament, what they are 
to do. But, as we all feern to be of the fame 
opinion, that it is for the general good of the 
country that there !hould be an Aifembly of the 
People, to form their own Laws and Police; 
if the. old Canadians will agree to addrefs ~is 
Majefiy, in general, decent, terms, for an Houfe 
of Affembly, leaving it to his wifdom, how' ; 
who are to elect, and to be eleeted, the ne\v 
Canadians will join with them. If nbt, they 
may' addrefs his Majefiy in their own fiile .. 
requefting what they \vant he fllould do f01' 

thcln .. 
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them. Thefe are, as far as I can recollect; the 
fentiments of thofe I have had an opportunity 
to fpeak with, as well as of --

SIR, Your, &c. 
~ebeck, 

September 4, 1773-
Malcolm Frafer .. 

To Monfieur Cugnet. 

From the foregoing draught of a Petition 
and letter of Mr. Cugnet, thefe three COD

c1u1l011S may be drawn; to wit, 

Firft, That Mr. Cugnet and his Canadian 
Friends, (whom he reprefents as perfons of 
a more rational way of thinking -than the 
generality of their countrymen, and who have 
never figned any compliments or infipid ad
dreff"es,; fee above, page 23.) were very de
firous of having an affembly eftablilhed in 
the province, into which the Roman-Catho
licks £bould be admitted indifcriminately 'with 
the Protefiants. 

Secondly, That Mr. Cugnet himfelf wa. 
fo defirous of having an aHemblv, that he 
would have preferred even an airembly of 
Protefiants only, to any other mode of govern-

ment~ 
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ment; fince he afcribes the difpofitioll of his 
countrymen, to have their political concerns 
regulated by the King and Parliament, rather 
than by an affembly of the province> from 
which the Roman-Catholicks 1hould be ex
cluded, to their habits of obedience· to the 
royal authority and of fublniffi<?n to the yoke 
of flavery. See the laft fentence of his letter 
above mentioned. In this opinion, that an 
affembly of Protefl:ants only, (though not fQ 
defireable a thing for the Roman-Catholick 
inhabitants of ·the province as an open afTeln-

- bly, into which Protefl:ants and Roman-Ca
tholicks lhould be admitted indifcriminatel y) 
would yet be preferable to a government by 
a legiflative council, Mr. Cugnet agrees with 
Mon/tellr de Lotbiniere. See the above Account 
oj the proceedings, &c. page 175. & feq. 

Thirdly, It appears, that Mr. Cugnet and his 
friends thought, that the principal objeCtion to 
the efl:ablilhment of an aHembly of the province 
was the inability of the province to bear the 
expenceof maintaining its own civil govern
merit; which they feeln to have apprehended, 
would be an immediate contequence of fuch 
an eftablilhment. And they endeavour to ob
viate this objeCtion by declaring, that the 
province is able and willing to bear . a part 
of that expence, thoug~ not the whole .. 
Their manner of wording this part of the 
petition is remarkable, and feerns to imp:1y. an 

G opmlon 
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opinion that they ought not to be taxed, and 
an expeCtation that they lhould not be taxed 
at all, until an open affembly, confifiing in
differently of Protefiant and Roman-Catho
lick members, lhould be efiablilhed in the 
province. The words are thefe: lIs font prets 
a £cnlribuer autant qu'il leur {era pojjible, au 

flutien du G~vernement, aujjitot qu'il ploira a 
~otre tres-excellente Maje/le d'etablir zme affim
htee du peuple compo/ee de nouveaux et d'anciens 

Jitjets jims dijNnElz'on. This expeCtation of not 
being taxed till an a1Tembly is efiablilhed in 
the province, appears likewife in· the memo
rial of the 6.5 petitioners ·of the diftritl: of 
Montreal, which accompanied the petition, 
which was aCtually tranfmitted to England, 
and prefented to his Majefiy in February~ 
1774. See the above Account of tbe proceedings, 
&c. page 120. 

In the above Account of the Proceedings, &c. 
page 265, &c. I have printed a copy of a 
certain F rench letter, figned Le Canadun P a
triote, which was circulated in the province 
of~ebeck among the French, or Canadian~ 
inhabitants in December 1774, and January 
1775, with a view to prejudice them againft 
the Englilh law, and to perfuade them to 
approve the late ~ebeck atl, and to forbear 
joining with the Britilh inhabitants of the 

provInce-
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province to follicit a repeal of it. In the 
fucceeding month of February 1775, the fo1 .. 

. lowing anfwer was written to that letter by 
fame Englifh gentleman in the province, who 
thought it prudent to conceal his name.· It 
was tranflated into French, and copies of 
the tranflation were handed about amongft 
the Canadians. It contains many jufi re .. 
fleB:ions upon the feveral falfe arguments ad
vanced in the other letter, delivered in a de
cent and manly ftyle, and is well worth the 
perufal of every gentlelnan, who wiiliestQ 
be truly informed of the fiate of that pro
vince. It is as follows: 

J\n An[wer to the anonymous Letter 
written in December 1774, and 
figned Le Canadien Patriote. 

(See the above Account of the Proceedings, 
page 265, &c.) 

02 
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To the Writer of the Letter under the 
Signature of Le G"'al1adten P atriote. 

SIR, 
, . , 

F Inding no anfwer has been given to the 
letter delivered to Mr. Oiry on the 26th 

of December laft, nor any enquiry made after 
the author, I have employed a few minutes 
in perufing your very extraordinary epiftle ; 
on which, I beg l~ave, to tnake the following 
remarks by way of anfwer, in order to ob
viate, if poffibIe, the prejudices which the 
difperfion of that letter may have created. 

. You fet out by afierting, that fome of the 
Englilh people of this province employ them
felves in flirring up the Canadians againfi: 
the late acts of parliament, and againft the 
F'rench laws, thereby intended to' be intro
duced, and tp.at they endeavour to alarn1 them 
with apprehenfions of the revival of letters de 
cachet, and other dreadful confequences of the 
re-introdudion of thofe laws. In a matter fo 
very interefting to all the inhabitants of the 
province, it is very probable, that the Englilh, 
as \,-ell as the French, very often make the 
late aCts and the coniequences of them the 
fubject of their converfation. But, I believe, 
on examination it will be found, that the 
favcurers of the aCt and their emifTaries have 
been much more affiduous and more clan-

defiine 
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ddtine in their applications to ·obtain theaCl, 
which regulates the government, as well as 
in preparing the minds of the people to fub
mit to it, than its enemies have been in op
pofing it. For the latter hardly thought it 
pollible, that fuch a law could pa[s; and 

',now, that it has pafi, they truft more to 
the goodnefs of their cau[e t~an to any 
importunate applications to particular per[ons, 
or infidious and fcurrilous publications. And 
though fome paragraphs have appeared. in 
the publick papers refleCting on the reli
gion and civil tenets of the Canadians, yet 
a little· attention will {hew, that it was im
pollible, that any of the Englith people 
in Canada could be the authors of fuch pa
ragraphs. 

The example fet by the Canadien Patriott, 
might be here thought [orne excufe for illi
beral language. But the Englilh flatter them
felves, that the dufl: * of which their bodies 
are compo[ed, is animated by fouls that difdain 
to niake national or perfonal refleCtions, or to 
'blaIne a genetous people for the unmerited 
afperfions of perhaps one indiv:idual. No ! 
we, by experience, know the Canadians in 
general to be a people endued with more 
,generous and brave fentiment~ than this pre-

, tended 

If: 1 his alJudes ~o an expreffiOll in the ether letter. See 
the /k;mii 0/ tb4 Pnd"·di1:gs, &c. F:;~ 2ti, line 19, &c. 
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tended Patriot ever felt, and that they are above 
givingcredit to any anonymous libels. Let them 
refletl: on the tilne pafi:, and they will find, that 
the f~w Englifhmen that are fettled in the 
province have ever been ready to treat them 
with that fratennl kindnefs which is be
coming fellow-fubjeCts and fe!low-ChriftiansJ! 
and that they have liberally contributed to 
alleviate their diHreffes on ev.ery occafion. 
And the Engliih with plea[ure acknowledge 
thefe obligations to have been reciprocal. 
Happy will it ·be for both, if this harmony 
is not interrupted by thofe whofe duty ought 
to prompt them to ufe their talents to pro
mote unanimity and Chrifi:ian charity, but 
whofe ambition induces them to proftitute 
thefe talents to fervile adulation and {owing 
divifion. 

The revival of the French law very na
turally implies a revival of the powers exer .. 
cifed by the govern ours and people in power 
under that law. To illuftrate this, I ihalI, 
after the example of the Patriote, put a few 
queftions. And,· firft, Is there any thing 
in the act that provides againft the exercife 
of thefe arbitrary powers in all civil and 
even many crimiqal matters? Did not Let
ters de Cachet fubfill: in the French time? 
Did not the governours and intendants take 
the people's effects, and put an arbitrary 
value on them? Did they not drag the people 

to 
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to prifon and to the wars? Did they not 
impofe taxes without their confent ? You 
own they did. Was not juftice adminiftred 
by the arbitrary will and caprice of the 
judge? and, fuppofing him inclined to be 
upright, Inight he not be intimidated, or 
influenced, by the Governour, the intendant, 
or their emifTaries ? Were there no exam pIes 
of fuch arbitrary proceedings during the 
French government? Has not juftice been 
adminiftred with impartiality under the Eng
lilh government? Is not the Englilh mode 
more favourable to that liberty which is the 
natural right of mankind? Is there then no 
connettion between the French laws and 
Lettres de Cachet, prifons, dragging to the 
wars, arbitrary taxes, _ and the defpotifm of 
Governours? Or were thefe powers exer
cifea in Canada without law? And, if the 
French law countenances the exercife of 
then1, may it not be feared, that they will 
revive along with it? Mifera ejl fervitus ubi 
jus eJl vagum aut incognitum. But further. 
is it impoffible, that an ignorant or corrupt 
judge may be appointed? And if the fuitors, 
or the rulers of the province, are bafe enough 
to impofe on, his ignorance, or to bribe or 
intimidate him, is there not a greater chance 
of thefe praCl:ices fucceeding with one cor
rupted heart, though he may, perhaps, have 
a very clear head, than with t\velve difin
terefted honeft men, whofe hearts are good, 

tho~~h 
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though they may not, perhaps, know all the 
chicane of the laws? Might not the ex
pence of law-fuits be dimini{hed without 
annulling the Englilh law? And what fecu
ri~'y have we, that the French law, when 
eftablifhed, will be lefs expenfive than the 
Engliih law? Does not the Englifh law al
low a man to leave his eftate to any of his 
children, or even to a ilranger, or to divide 
it among them by a deed under his hand 
and fcal? Has not the French method of 
granting 1ands been followed by the Seigniors 
under the Englilh law? Why may it not 
be continued? Are tythes exacted in Ame-. 
rica? Or, who ever before dream'd, that 
the tythes would be exacted in Canada as 
in England? Is not the law in all countries 
of Europe fo interlarded with Latin, or ob
folete tenns, as to be unintelligible to any but 
Lawyers? What matters it, therefore, in what 
language it is wrote originally, provided it 
is tranflated for the ufe of the people? And 
will not the Englifh have the fame objection 

. againl1 the French law? - If thefe queftions 
are candidly anfwered, I believe, it will be 
found, that the Engliih laws have every fort 
of advantage, and that the great Montefquieu 
and other judicious French writers give them 
the preference for the government of a free 
people. The Canadian Patriot is certainly 
~i{informed (to fay no worfe) when he fays, 
that the EngliOl are aCtuated by envy at the 

eftablilh .... 
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tfiablifhment of" the Roman-Catholick reli ... 
gion in their oppoGtion to the atts. This, 
he may be affured, is by no Ineans the cafe. 
:for, though they certainly think. the pro
tefiant religion the bBfi, it cannot be faid 
that for above fifteen years, that the govern ... 
ment has been adminifired by protefiants, 
there was any infiJlt oftered to the Roman 
Religion or its profeffors. - No! the pro ... 
tefiants have (except in a very few int1:ances 
at the commencement of civil government) 
thawed an unifonn inclination to live in 
harn10ny, and to avoid all religious difputes: 
and they are {till refolved to ~er[evere in 
doing fa, notwithfianding the ungenerous 
and ill-grounded afperfions of this pretended 
Patriot, 

'Vhen the Englial inhabitants of the pro
vince were informed, -that there was fame ... 
thing in agitation in Eng1and, reg,uding the 
fettlenlent of Canada, they in1mediately com
municated the iriformation in November 
1773, to [orne Cariadian Gentlcn1en at ~e ... 
beck, and (it is (aid) fame of the latter met 
the former at a publick houle, where they 
propofed to join in a petition for an affenl
hIy in the terms of the King's prochmation. 
But when the Canadian Gentlen1en propofed 
to aik in exprefs terms for two thirds of the 
houfe of Aifelnbly to be ROlnan-Catholicks, 
the EngliUl objetted, that this would be pre-

1-1 fcribing 
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fcribing rules to the King; and thereupon 
the Frel~ch Gentlemen broke off from the 
Englifh, who were thereby obliged to peti
tion the king in their own naines only. They 
neverthelefs took car.e in their petition to 
aik only for an aife..mbly in gen~ral, without 
defiring the excluhon or adquffion of the 
followers of any particular fea: of religion. 
It is true, there has been a petition publifhed 
in Eno-land, as having been tranfrnitted by 
the E;glifh, in which it is flated, that there 
are protefiant fubjeCts enough in the province 
to compofe a houfe of affembly. But this pe
tition (if it is not altogether fpurious) mufr 
have been tranfmitted feveralyears ago, when 
it would have been thought an infult to 
propofe to his Majefiy to admit any other 
than protet1:ants. - The generality of the 
Engliih now in Canada, who can be fup .. 
poted to interfere in fuch matters,. are fo far 
froin delnanding the exc1ufion of the Cana .. 
dians that they lail: year declared, and it is 
believed, mofi of them are frill of opinion~ 
that it would be far preferable for the in~ 
habitants of this province to be governed 
under the Britifh mode of a Governour, Coun .. 
cil, and General Aifembly, even if they were 
all Roman-Catholicks, than by the moll: un ... 
exceptionable Governour and Legiflative Coun~ 
cil that can be imagined, though they fhould 
all be Protefiants, unlefs they could be ren-. 
tiered immortal: and, rather than to truft 

t. 
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to a council. eligible by the governour, or 
even by the King himfelf, they think it would 
be much fafer to have the whole power of 
government lodged in a fingle perfon, who 
would alone bear the blame of any mifcon
du2. Be aifured, therefore, that the Eng-· 
Iiih defire no exclufive privilege, and that 
they look on all kinds 'of religious perfecu
tion with abhorrence, and only willi to be 
dealt with as they WOQld deal with others. 
It is, therefore, needlefs to revive the nle
mory of the fanguinary tranfaCtions. of pall: 
ages on the fcore of religion, which may 
belnore jufily attributed to the depravity 
of human natqre, than to the fundamen
lal principles of any fea: of the Chriftian 
feligion~ . 

As to what is' {aid by the Patriot about. 
the duty on rum, that article muil: be paffed 
over at prefent, as a difcuffion· of it would 
lead into an examination of the pre[ent un-

. happy differences between the nlother-coun
try apd our fifter-colonies; a difcuffioa of 
which we are both very incapable, and with 
which the people here have hitherto no im
I}l~diate cQncern. It is hoped,. thefe difputes 
will not proceed to extremities. But, if 
they unhappily ihould, the Engliili and Ca
nadians will, . no doubt, ihew that attach
lnent to the confiitution and governluent of 
Great-Britain, which the firft ow,,; to their 
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native country, the latter to their benefac~ 
tors, and both· to their Sovereign'. As to 
the Canadian Regiment talk'a of, if it takes 
place, the province IllUa not only lind the 
men, but in time probably the money to pay 
them aHa. 

The Canadian Patriot n1ight poffibly think; 
his performance unanfwerable, if no notice 
was to be taken of it: which has occafioned 
my writing thefe ren1arks on it. If he chufes 
to make any reply, avoiding illiberal reflec~ 
tions, he will probably be attended to: but 
if he perfifis in his former fiile, he needs ex~ 
peet no further attention from 

Any Lover of Truth 

and good Manners. 
Indian Lorette, 

February 8, J 775. 

A Defence 
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A Defence of the Rritilh and Pro
tefiant Settlers in the province, of 
~ebeck, againfi the imputation 
of endeavouring to procure a hou[e 
of a{felnbly in that province, from 
which all ROluan-Catholicks fhould 
be excluded, with a view to opprefs 
the Canadian .. or French, inhabi
tan ts of the [aid province. 

In a Letter to the Printer of the Public Ad .. 
vertifer, publiih'd June 7, 1775. 

SIR, 

A S the Britifh and proteftant inhabitants of 
the province of ~ebeck ,have been often 

reprefented by the patrons ot the late ~e
beck ad: as a turbulent handful of new fett
lers in that province, who wi(hed to opprefs 
and perfecute the great body of the French 
or Canadian inhabit~nts of it, and, as a means 
of doing [0, are detirous of having an affem
bly eftabliihed in the province that ihouid be 
chofen only fronl among thelnlel ves, I beg 
you would communicate to the publick the 
following paragraph of their laft petition to 
the king for an 'houfe of affembly; in which 

they 
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they ::dTure his Majefiy of their readinefs to 
acceqt of a houte of a1fembly of fuch form 
and 1 ccn,1:itution as his MJjefiy in his royal 
'\-;ifdom fhall think fit to efiabliih. 

" Your l\1ajefiy's petitioners being fllIIy 
" convinced, frol11 their reildence in the pro
" vince, <lad their expc:rience in the affairs 
H of it, th2ct a general a1fembly would very 
" much contribute to encourage and pro
" mote indulhy, agriculture and conlmerce, 
" and (as they hope) to create harmony and 
H good undedbnding between your Majefiy's 
" new and old [ubjects, moll hUInbly fuppli-
4C cate your MJjefiy to take the premiffes 
" into your royal confideration, and to dire~t 
H your Majelly's governor, or cOlnmander 
" in chief, tc call a generaL ajfeJJlbly~ in Juch a 
., manner a!ld qf {uch conflitution andjorm as to 
U your Maje/ly ill your royal ~'ildom Jball jeelJi, 
" befl adapted to Jecure its peace, welljare and 
U good government. 

" And your petitioners, as in duty bound,. 
" iliall ever pray, &c." 

Dated Montreal, Jan. 10, 1774. 

!h?ie words ~ere intended to obviate any 
obJectIon that mIght be made to the efiabliili
ment of a hou[e of affelnbly in the province 
of ~ebeck, from the feeming hardlhip of '-.x-

. eluding . 



eluding from it the Roman-Catholick inhab~ .. 
··tants of the province, who were fo much inore 
numerous than the protefiants. It is true, in-
deed, that the Britifh and protefrant inhabi
tants of that province had fornlerly entertained 
hopes of being governed by an affembly, 
confifiing of proteHant merchants only, as the 
people of Maryland have ever been, notv,Tith
ftanding the majority of them have always 
been, and fiill are, Roman-Catholicks. And 
their reafons for entertaining this hope had 
been by no means trifling; for, in the firft 
place, they imagined that the \vifdom and ge
neral po1icy of the Britifh government would 
never commit the. publick authority of the 
province to the hands of perfons who re-: 
fufed to abj ure the foreign j urifdiBion of the 
hithop of Rome, let their numbers be what 
they would; and efpecially when thofe per
[ons had been lately in anns againfi the 
Crown, and under the allegiance of the French 
king, who may be confidered as the na
tural rival and eneJuy of the Crown of thefe 
kingdoms. And, in the [econd place, they 
obierved that his Majefry, in both his COlTI

mif1ions of Governour in chief of the pro
vince to General Murray and General Carle
ton, had given direr:tions that the f~veral 
members, both ~ the council and aifembly 
of the province, lhould, before. they were 
permitted to fit and vote in thofe capacities, 
take the oath of abjuration of the Pope's au- . 
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thority (which. is commonly called the oath 
of Supremacy) and the declaration againft 
tranfubfiantiation, as well as the oath of al
legiance, and the oath againfi: the Pretender's 
title to the crown. 

Upon thefe grounds they have conceived the 
fupremacyof the crown to be a matter of fuch 
fundamental importance in the Britilh govern
ment, that the oath enjoined for its iecurity 
ought never to be difpenfed with in any of the 
dominions of the crown, vv"ith refpeCt to per .. 
fons who were to be invefied with publick au
thority; yet they had expected that the Ro .. 
man-Catholick inhabitants of the province. 
would have been pennitted to vote at the elec
tions of members of the affetnbly, though not 
to be eleCted into it themfelves; and this they 
knew would give them a great influence in the 
affembly, by means of the members they 
fhould fo elefr. For as the proteilants in the 
province are no lefs than three thoufand, and 
Dlany, or moil of them, are active, clever 
people, much more capable of doing the du .... 
ty of affembly-men than the French or Ro
man-Catholick inhabitants of the province, 
it would be eafy for the electors, out of fo . 
great a number of qualified perfons, to choofe 
fuch members as would be agreeable to them 
and attentive to their willies and interefis. 
But w~en the Britifh and protefiant inhabi
tantsofthe province came to hear that this great 

funda-
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fundamental principle of governm~nt, the 
acknowledgement of the fupremacy of the 
Crown, had been difpenfed with in the ifland 
of Granada, and Roman-Catholicks had been 
admitted into the affembly there, and were 
given to underfiand that, if an affembly lhoul4 
be called in the province 'of ~ebeck, the 
Roman-Catholicks would there alfo be treated 
with the like indulgence; they refolved to 
acquiefce in a meafure which they could 
not have advifed; and as they had no per
fanal averfion to their Roman-Catholick fel
low-fu~jects, nor any defire of excluding them 
from the affembly but upon thofe general 
grounds of policy, which had formerly been 
adhered to by the Britifb government, but 
which it had been thought. expedient of late 
to depart from, they refolved, with the mo
defiy becoming loyal and obedient fubjeCts, 
to declare before-hand their readinefs to ac
q uiefce in the new fyftem, and to accept, 
without complaining, of fuch an a1"embly 
as his Majefry in his royal wifdom fhould 
think fit to efiablilh in the province. They 
accordingly drew up a petition to his M~jefty 
in January 1774, to grant them anaffelnbly, 
in which, after fetting forth the grounds upon 
which, they thought, they had reafon to ex
pect one, they concluded with the paragraph 
above recited, which expreffed their difpofi
~ion ,to acquiefce in, and accept with chear
fulnefs an affembly of fuch form .:md cqnfii ... 
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tution as his Majefiy in his royal wifdoPl 
fhould think fit to grant them. 

This petition was figned by 148 perfons, 
and was delivered to, Lord D~rtlnouth in March 
J774, two months before the late ~ebeck 
,Bill was brought into ~arliall1ent. And about 
the farne time, that IS, about February or 
March 1774 a certain French petition was 
prefented to his Majefty, which was figned 
by only 65 perfons, fame of whonl were un ... 
der age, and one of them, young Mr. St. Ours,' 
a boy of only thirteen years of age; yet this 
petition has been ~oniidered as expreffing the 
willies of the whole body of the Canadian 
~habitants of the province, and has been 
made the ground-work of the late extraordi-. 
nary act of parliament. 

Mr. Printer, I have thought it the more 
neceffary to infert the foregoing. paragraph of 
the Petition of the Britiih and Protefiant fett
lers in the province, beca.ufe I find it has been 
afferted in a publick Vindication of the late 
~ebeck act, that they were defirous of op
preffing their Canadian fellow-lubjects, and 
as a means of accomplilliing their purpofe, 
had petitioned for an affembly coniifting of 
Protefrants .only. The author of a plauiible 
traer, publ1llied 11ft fummer, and intitled, 
" The Jufiice and Policy of the late Act of 
:' Parliament for Qgebeck afferted and prov-

, .' d e , 
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ec ed," has, amongfr other very great inifra'kes' 
Upon th!s fubjed, the, following pafTage in his 
27 th page: "And thefe perfons (fpeaking of 
the Britifh and protelbnt inhabitants o( the. 
province) finding there were no means by: 
which they could oppre[s the new fubjeCts, 
or feize upon the powers of government, but 
by' obtaining a protefiant affembl y to be 
called, of which they· only could be mem
hers, have laboured that point by repeated 
petitions to his Majefty and reprefentations to 
the governour.". And, as a proof of the 
truth of this affertion, h~ gives his readers, in 
his appendix; a copy of a petition from the 
Britiih inhabitants of the province, in which 
they reprefent to his Mdjeil:y, " that there-. 
is now a fufficient number of his Majefty's 
protefl:ant fubjeas reliding in, and p01feffed 
of real property in1 the province, and who 
are otherwife qualified to be m~nl0ers of a 
general affelnbly, and then conclude, by de
firing hiln to give dire,:tion to his governour 
to call a general affem"u1y in the laid province~ 
to Ineet at the city of ~ebeck, in fuch lnan
ner as is ufed in thofe provinces in America 
which are under his Majeily's immediate go
vernnlent." Now this is a part of a petition 
from the Britifh inhabitants of this province, 
which was prefented fome years ago.; 1 have 
been told in the year 1770'; but is no part 
of the laft petition for an affembly, which 
was prefented in March 1774, tvvo months 
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before the bringing in of the late ~ebeck: 
Bill into parliament, and therefore it ought 
not to have been alledged by' the author of 
that pamphlet in juftification of that act. But 
that author has thought fit to be entirely 
file nt, both in the body of his pamphlet, and 
in his appendix~ as to that laft petition of the 
laid inhabitants which was delivered in March 
1774. He beft knows his reafons for this 
filence: But it is fit, in juftice to the faid. 
Britilh inhabitants, that the publick iliould 
be fet right upon this fubjeCl. 

As to the difpofition to opprefs and perfe~ 
cute the Canadians, which this \vriter im
putes to the Britiili inhabitants of the pro
vince, I will venture to fay that there is not 
the · Ie aft ground for fuch a charge. They 
have always wi1bed to live in the utmoR: har ... 
many with his Majefiy's new fubjects in the 
province,and to fee them partake with themfelves 
in the Liberty and Security, which the Laws of 
England, till the late Act, afforded them all in 
common; and they would have been happy 
to fee them gradually abandon the tenets of 
the Romifh Religion, and that adherence to 
a foreign jurifdiCtion, which had been till 
lately fuppofed to be a juft ground for ex .. 
eluding the perfons who hold them from 
power (though not from liberty and fecurity) 
in Canada as well as England, and thereby 
llecome capable of partaking with themfelv.~i 
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in the exercife of the government·of the coun
try. And we have now feen, by the para
graph above recited from their petition, that. 
when they were informed of the change ill 
the general policy of the Britifh governmen t. 
with refpect to the exclufion of· Roman-Ca ... 
tholicks from places bf trufl: and power, they 
fubmitted their own fentiments to thofe of 
their· fuperiours, and declared their willing
n~fs to acquiefce in the efia,pliihment of a 
General A1fembly, into which the Roman
Catholicks ihould be admitted. 

About the beginning of December laft 
177" a gentleman of ~ebeck, of exceeding 
good fenfe, and who is well acquainted with 
that province, (which has been his ulual place 
of refidence ever fince the year '76S,) re
lated to me fome very extraordinary facts, 
concerning the diffatisfaClion of the gr,eat 
body of the freeholders of Canada,. at t~ 
late ~ebeck-aCt, on account of the general 
revival of the French laws of the province 
in all civil matters, which is contained in it, 
and which, in their apprehenfion, includes a 
revival of the powers of Government, that 
were formerl y exercifed over theln by their 
Nobleffe and the officers of the crown, during 
the fubjection of ,the province to the French 
king j of whi· t.lpowers they have a great 
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dread and abhorrence. They have been more 
particularly alarmed at fome endeavours which 
have been made by fome of the Seigniors~ 
Or Lords of manors, in the province to call 
out their tenants to attend them, as ioldiers,. 
to oppofe the American army under General 
Montgomery, under pretence of a right to 
command their military fervice on fuch oc
cafions, by virtue of their tenures of their 
lands. Thefe attempts of the feigniors have 
fo 'difgufted the peafants of the feigniories 
in which they have been made, that they 
have broke out into aCts of open violence 
to refift them. Of thefe tumultuous pro
ceedings of the peafants, the gentleman above 
alluded to, gave me three remarkable in
fiances, of which I {hall now proceed to 
infert the following narrative, which wag 
drawn up by that gentleman himfelf, at my 
defire, as I did not care to venture to re..., 
late them myfelf from the verbal accounts 
which he had given me of them, for fear 
of making fome material miftake. 

A 
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A Narrative of the tumultuous con .. 
duCt: of the freeholders of divers 
feigniories in the province of ~e
beck in the [ummer of the year 
I 775, in oppofi tion to the endea
vours ufed by their Seignto:-s to call. 
them out to take arn1S againft the 
Alnerican army, that had invaded 
the province: Shewing their aver. 
bon to being commanded by their 
Seigniors, and the little influence their 
Seigniors, and the other N abIetic of 
Canada, have over them. 

!W ritten by a Gentleman very lately· 
arrived from ~ebeck.) 

A N opinion prevails in the Province of~ 
~ebeck, (wheth~r ju1l: or not, I wil'" -

not pret.;nd to determine) . that the Seigniors 
owe military fervice to their Sovereign, by 
the tenure of their lands; and th1t in the 
aCts of (Foi et Homage, or) fealty and houlage, 
they promife to pcrfonn the lame to the 
Crown, when called upon: And that, by 
tHe lame act, they alia engage for the perfo
pal fervice of all their vaifals, and o~her te-

nants, 
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nants, who hold their bnds from them~ 
either par loi (t homage, or par cens et rente, 
or (;lS it is oft~n expreifed) ell Roture. It is 
univerfally belIeved, that the Seigniors have~ 
by the cuftoms of Canada, (which are re
vived by the late ~ebeck act) a legal right, 
to con1m~nd the perfoll'~tl [ervice of all the 
holders of land under them, whenever the 
Sovereign, or his Rep!"c[entative, calls upon 
theIn, (the ieigniors) for that purpo[e: And 
Governn1ent has thrown out hints, that 
thofe inhabitants, who refufed to obey their 
feiglliors !aft Sumlner, when called upon to 
oppo[e the provincials, have, by fuch refu
fal, forfeited all the title to their lands, which 
ought, on that account, to revert to the 
feigniors: And that, as [oon as things {hall 
be fettled in the province, fuits of law iliould 
be infiituted, in the Courts of J ufiice, to dif
poifefs them. The inhabitants themfelves 
acquiefce in the truth of this doclrine; but 
they are determined to hold poifeffion of their 
lands by force. 

Mr. La Corne, a young man of -about 
twenty-two years of age, and nephew to Mr. 
La Corne de Saint Luc, was fent by General 
Carleton to raife the inhabitants of Terrebonne, 
a villag~ of .w~ich he (the younger Mr. La 
Corne) IS SeIgnIor. He addreifed them in a 
ver.y high tone, mentioning the above right, 
,,-hich he had, by the tenure of their lands, 

to 
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to command their military feryice. They 
anfwered, " that they were now become 
u fubjeCls 'of England, and did not look on 
" themfelves as Frenchmen in any refpect 
"whatever." Mr. La Corne was imprudent 
enough to firike fome of thofe. who fpoke; 
loudefi:. This provoked the people to fuch 
a .degree, that Mr. La Corne found it~ ne
~e1fary to get away froAl them, and go back 
immediately to Montreal, but threaten'd to 
return fpeedily anl0ngfithem with ~ plrty of 
two .hundred foldiers, who would make them 
dearly pay for their' refufal to obey him" 
The people, hearing this, forthwith armed 
themfelves, fome with ,guns, .others with 
cl~bs; and they allrefolved to die rather than 
fubtnit to be commanded by their feignior. 
General Carleton, hearing of th~difiurbance 
that Mr. La Corne's behaviour had occationed, 
inftead of complying with his defire of fend
ing troops to enforce obedience to his autho
rity, thought it advifeable, to {end" with~h~m 
an Engliih officer of merit, Capt. 'Hamilton, 
(late of the 15th Regiment, and"'now Lieute
nant Governour of Detroit,) to pacify the 
people. Capt. Hamilton aiked them,. what 
they meant by alfembling in that riotous, dif
orderly manner? Theyanfwered, that their 
intentions were to defend thelnfelves from the 
foldiers~ with whom they w~re threatened 
.by Mr. La Corne, their feignior. "If Ge
" neral Carleton (faid they) requires our fer-
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cr vices, let him give us Englifhmen to com
" mand us: fuch a m;:i1 as you, for in
" fia'lce, we would follo~v to -the \\-orld's 
"end." But, rer,lied Mr. Ifamilton, Eng
lifh n!ilitary gentlemen are not to be found 
in fufficient numbers, in the province, t() 
take the command of you. "Then, {aid 
they, " give us comnlon foldiers to lead us, 
c, rather than thofe people. F or we will not 
" be conlmanded by ce petit gars, that is~ 
(litterally, by that little boy, but, in their 
fenfe of it,) by that infignifant, ra'!'N, young 
man." At laft, upon Capt. Hamilton's pro
miCe, that their feignior fhould come no 
more among them, they difperfed. Whe
ther or not thofe people would have' kept 
their word, and followed Englifh Leaders, 
is uncertain, becaufe General Carleton has 
never thought pr~per to make the experi
ment. 

This behaviour of thofe people is the more 
remarkablt", becaufe Mr. La Corne is a very 
pretty young man in his perfon and ap
pearance, and not defpicable in point of un
derftanding, and not leis than three and twen
ty years old; fa that nothing but his quality 
of fej~nior, and the odious powers which they 
fuppoie to be connected with that character, 
can have rendered him difagreeable to the 
people. 

Mr. 
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Mr. Defchambaud the fon, (an officer at 
this time in the fervice and pay of the king 
of France, who is abfent from his regitnent 
upon leave,) went over to a feigniory be
longing to his father, fituated on the river 
Richlieu, and began to harangue the inhabi
tants of the feigniory, 'much in the fanle 
ftile that Mr. La Corne had ufed at Terre~ 
Donne. Like confequences enfued. The people 
were exafperaterl at his treatment of thenl. 
They replied with fharpne[~. He drew his 
fword: they furrounded him, and beat him 
fevere1y. He returned to Montreal, and 
complained of them to General Carleton. 
The next day Mr. Defchambaud, the father, 
went over and told the people, that the go
vernour was highly difpleafed at the treat
ment his fon had received from them: But 
that all would be forgiven, if they would 
repair to Montreal and aik his (young Def..;. 
cham baud's ) pardon; otherwife they nlight 
expect to be feverely punifl1ed for their be-
haviour. -

. This fpeech ferved only to provoke thenl 
{lill more: they armed themfel ves imme.:.. 
~iiate1y, went to the ,traders on the river 
Richlieu, and purchafed all the ammunitidn 
they had in their frores, paying fo great a 
price as five fhilling~ a pound for powd~r! 
which is ufually {old for lefs than a thuc:l 
part of that fum. They a!femble~ to the nt11n'" 
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ber of near three thoufand at Fort Chamhly; 
. ~nd began to march towards fort St. John'sf 

to face the two regiments of regulars, that, 
w~re in garrifon there; that being the force, 
w~, :ch, they imagined, General Carleton would 
employ againft them. But ne, upon notice 
of their proceedings, fent an Englilh officer 
to di[a'~'ow the me1fage ~elivered them by 
Mr. Defchambaud, the father, and to ac ... 
quaint them, that all would be well, if 
they would difperfe, and retire, each to 
his home. This was immediately comply
ed with. r 

Mr. Cuthbert, an Englilh gentleman, who 
is proprietor of an extenfive and valuable 
fe!gnior~1, called Berthier, fummoned the in
habit •. IlS on his feigniory to affemble at his 
ho" ;:-. They {ent him for anfwer, that, if 
IJ;~lad any thing to communicate, he might 
t. Oine to them: and they accordinglyaffem
bled at a place where three roads meet, and 
where there is a crofs ereCted. Mr. Cuthbert 
caDle thither to th-:!m, and made a perempto
ry demand of .. heir fervices on the French 
fyftem, as ~eing their feignior. They told 
him, if that was his bufinefs with them, 
he had beft retire· to his own home, and 
trouble them no more; for that not a man 
of theIn would follow him. And as foon 
as he was. gone, they aU made oath on the 
crofs, round which they were affembled, that 

they 
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they never would take arms againft the pt()vin~ 
cials : - That, if one am9ng them offered to' 
join gov~rnment, th~y would diredly burn hi. 
houfe and his barn, and defiroy his cattle: -
And that, if General Carleton lhould attempt 
to compel them into the fervice, they would 
repel force by force. And, having thus {worn .. 
they went home. This happen~~l,in the lat
ter end of July, or the beginning of Auguft. 
Afterwards, (I. think) about the end of Sep
tember, Mr. Lanaudiere, the f00, (who is 
owner of a feigniory at another place, called 
Saint Anne's,) came to theln from Montreal, 
and faid, that he was elnployed by General 
Carleton to lead them againft the provincial s ; 
that he was going at that time to his efiate 
at St. Anne's, but fhould return to Berthier 
in a few days, when he expeCted that they 
fuould be prepared to follow him; otherwife,' 
he atfured them, that their lands and houies 
lhould be burnt and laid wafte. He accor
dingly did return to Berthier [orne days after; 
and, on entering the limits of the pariih, he, and 
Mr. Tonnancour, the [on, with fixteen others, 
their attendants, were [urrounded and tnade 
prifoners by the inhabitants. Warm deba.tes 
enfued alnongft them, whether or not they 
ihould fend Mr. Lanaudiere to the provincial 
camp near St~ John's. It was, at length, 
agreed to fet hiln and his friends at liberty, 
.on his promife to obtain for them General 
Carl~ton's pardon for this outrage, and on his 
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further promife, never to come again amongft 
them on the like errand. 

, Violent as the proceedings of thefe people 
may appear, 'and averfe' as they may feeln to 
the fervice required of them ;" they have, not
widl:anding~ often declared, to Mr. Charles 
Gordon, a ~oung man of knowledge and ex
cellent chaI~~ler, fronl whom I had this in
telligence, and who has refided two years in 
that parifh; they have, I fay, declared to him~ 
that, if General Carleton would promife, (by 
affixing a writing, to that purpofe, t,o the 
church-door,) that he \vould ufe his'intereft 
and endeavours for the repeal of the Q.£e
beck Bill, and for reftoriHg to them. thofe 
privileges of which they were deprived by 
its operation; in that cafe, the inhabitants
of that diftrid (who are very numerous) de
clared themfelves ready, to defend the pro
vince for Governnlent.,-" But (fay they) 
" as things are now circumfianced, what have 
" we to fight for? We have enjoyed very va
" luable privileges, fince we became fubjeds 
" of Great Britain; We had the Royal Pro
" mife for the continuance of that enjoy
"ment. On a rudden, without our having 
ee done any thing to merit fuch treatment, 
" we are deprived of thofe inefiinlable pri
" vileges, and reduced to our former flate of 
" 1b ,,·ery. The people, whom we are de~ 
" ilred to regard as enelnies, tell us, they aie 
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CC 'our rtal friends; and they give us con
" vincing proofs of their fincerity. They 
" are now in arms for our defence from 
" our oppreffors; and they make the repeal of 
" the ~ebeck Bill one of the conditions 
" on which they offer to lay them down. 
" Which party then ought we to affiil:? Cer
~, tainly that one, which is fighting for the 
" reftoration of that liberty to us, of which 
U we have been wantonly and moO: cruelly 
" deprived by the other." And this is not 
the language of the inhabitants of that diftrifr 
bnly: the fame is in the mouths of the moft 
iEnorant peafants all over the province. 

There are in Montreal many Englilh 
Gentlemen of experience in military affairs, 
who oftered their fervices to Governour Car
leton, and would have been glad of being 
employed to head the Canadian~. But their 
offers were not accepted; while Mr. de Rigou
ville, a French Gentleman, whofe talents 
either for the Cabinet or the Field are not in 
the higheft reputation, was inve11:ed with a 
-command. The confequence was, that his 
party all ran away, and he himfelf was fur
prifed in his bed, and taken prifoner. Major 
Cox, an Engliili Officer of en1inence, and 
Lieutenant Governor of Ga[p~, offered to go 
t~ St. Johr!"s, with 2 5 men, \vhich he had 
raifed at Beaufort: bGt he was told, (as Mon
heur Ie Brun had been on his making a fit 
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milar offer of his fervices) de rejler tranquil ch!:l:J 
lui; to fray q uieJy at home and not meddle 
in the bufinefs. ''[he Englilh inhabitants of 
the province, though they felt for their treat .. 
ment from Adlniniftration, and from General 
Carleton, yet did not think, that treatment 
(.'\')uld jufiify their countenancing, in any de
gree, lhole. who were in arms againft their 
So-;ereign. Accordi'lgly they have been very 
ac~ive in the defell(~ of the province; and 
thole few Canadians, \vho have _ taken part 
with Governn:.ent, have been influenced en
tirely by their p~[[uafiod and example. 

It is true, that Mr. Thomas Walker, and 
one or two others, are not of the number of 
thofe who h,lVe laboured to raife the Cana .. 
dians for gov~rnment. But it is evi~dent, that 
the caufe of their behaviour c0\11d not be a 
can viClion of the j ufrice of the American 
do,~! rine of exemption from taxation by the 
Britilh legiflature; becau(e Mr. Walker and 
the other fufpeCi:ed perfons were melnbers of 

-that committee whiGh drew up the petitions,
which were prefented to the different branches 
of the legifiature laft Spring againfi: the ~e~ 
beck Bill. The ftile of thoie petirions, if 
not th~ act of petitioning iuelf, is, furely, an 
acknowledgement of the fupremacy of parlia~ 
ment, And befides, no mention· is made in 
th~x.n of t~~ aa~ which ~mpofe duties on 
fplntuous hquors Imported Into the province; 

nor 
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nor has it ever been confidered as a hardlhip 
by tho[~ gentlemen, nor by any other perfons in 
the province that ever I have heard of. On the 
contrary, thofe duties have been regarded as 
very moderate and judicious, and tending 
much to the advantage of the colony. Nay, 
(0 far were they froln entertaining any idea, 
that derogated frOIn the fupremacy of parlia
ment, that they much feared, th~lt the Bri
tif? legiflature would delegate the power of 
t:lxltion to the legiUa.tive council of the pro
v lnce; and they were very happy to find 
th.1t they had- retained that power in their 
own hands. 

The condu:l: of thofe 'gentlemen, then, is 
to be accounted for in forne other manner. 

Though they difapprove of the American 
principle of independency, they are afraid of 
the confequences that may attend their being 
fubdued by force. They =acknowledge the 
Americar;ts to he in the wrong; but they 
cannot think adminifi:ration altogether in the 
right; and, hflving no confidence in the Mi
ni1lry, they do not look for a red refs of the 
grievances of their own province, but through 
the firength of the other colonies. For this 
reafon they may, perhaps, willi fuccefs to 
thofe, vvhoie con dud: they cannot quite ap
prove of. - It is impoffibl.:!, that they could 
derive benefit in any other Bunner, by the 
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province falling into the hands of the pro
vincials; on the contL,ry, as they :lre :~eo:--Ie 
in trade, it would he extr;:an11y prejudicial 
to the!r intereil:s. 

However, the co!~dua of thofe very few 
perions ought not to afr-:.a: the n1ajority of 
the Englilh inhabitants r)~ th~~ province, who 
have, on this occatic'll, deferved ,\ ell of go
vernment, and in juLh..~ to' \ .... lom, (W.1S there 
no other con1iderati011) the jlliqui~ous Q!!e
beck Bill ought to be repealed. For, I 
will {uppo{e for a nloment, (though it is the 
reverfe of the truth,) that all the Canadian 
inhabitants have been fo blind to their true 
interefis and dearefl: rights, as to aik the 
minifiry for the laws eftabli1bed by that 
Bill: And, that the mininry, to humour 
their fooliih prejudices, have departed from 
the wife maxims of the fO~lllders of our con
ftitution, and from the tpirit thereof; and 
have iliamefully broke the Royal Prolnife, {o-
1emnly pledged to the Britifh inhabItants re
forting to the province. In that cafe, the 
Canadians have, by their prefent inactivity, 
behaved with the bafefi ingratitude to their 
Benefactors, and have {hown themfelves i11-
deferving of fuch extravagant indulgence. ' 

The 
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The fullefi: account, that I have feen of 
the late imprifonment of Mr. Thomas Walker, 
of Montreal, upon a fufpicion of his having 
favoured the provincials under General Mont
gomery, who have invaded Canada, is con
tained in the following extract of a letter 
from ~ebeck, dated on the 25th day of lail: 
OCtober, 1775, which was written by a gentle
man of good fenfe and veracity. 

A n account of the late arrefl: of Mr. 
Thomas Walker, of Montreal, by 
a party of [oldiers, by order of 
Governour Carleton. 

~ebeck, Otl:. 25, 1775. 
I Forgot to tell y<?u in n1y la11: letter, that, 

among11: the many I groundlefs reports, 
which . were daily [pread about in the pro
vince during the la11: [pring and fummer, there 
have been [everal relating to Mr. Walker, of 
Montreal. His former enemies were not idle. 
on th~fe occafions, and all the friends of the 
.9.!!ebeck Bill were fo much exa[perated againft 
"him for his truly [pirited conduct on the 
£ommittee that drew up the petitions to Par
tialnent again11: it, which were rent over to 
England la11: December, that they began [0 
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earTy as in March bft to plan his ruin, Vlhen 
t 1.e con.:; il ~s fent their firfi: addrefs to the 
C.madians, a Mr. Cuiliions, (an old and par
ticular acquaintance of Mr. Walker's, when 
he reilded at Bofton) fent him a packet of 
them, printed in French, to difl:ribute. Mr. 
Walker made no fecret of his having received 
this packet, as vIe had long before received. 
th3.t addre1s in the Nc\vs-papers, and tranf
lated copies of it had been handed about the 

. country by the French thelnfelves. How
ever, Rouville and Cugnet took occlli:JD from 
it to tell the Governour in publick at his table,. 
that Mr. Walker correfponded with the con
grefs: And \\ hen that !hameful infult, of 
which I h3.ve formerly fent you an account,. 
was offered to his l\/iajefty's marble Buft at 

. Montreal, on the day on which the ~ebeck 
act took place, nlcntion was again nlade of 
:;\lr. Walker by hitl eneruies, as having a 
~oncern in that. odious bufinefs. But fortu
nately (if I can with propriety fay fo) for hinl 
in that matter,. he was at that time, and had 
been for forne days before, very ill with the 
rheumatifin, under the care of Dr. Beaumont. 
One -day· Rouville got into a difpute with 
him and others, in the market in Montreal. 
What the difpute began upon, it is not ma
terial to enquire; but Rouville would fupport. 
this pofition~ ~le Ie rai t:Jl maitre, that is·. 
that the King is mafter, or that his will muft 
ahvays be complied with. l'vlr. \Valker faid 
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very coolly, "That, \vith regard to I\10nfieur 
de Rouville, it might be fa, as he eat of his 
Majefi:y's bread; but, faid he, I deny that 
the Kingi:; my mailer. I refped him as my 
lawful Sovereign and King, and am ready t~) 
pay due obedience to his lawful commands; 
but I cannot acknowledge him for .my mafter 
while I live by my"'Own induftry. When I 
receive pay from him, I will acknowledge 
him for my l\1after." Rouvilleimmediately 
wrote to the Governour an account of this 
converfation, and added, that he had Inade 
no reply to Mr. Walker: and- in a few days 
he received an anfwer from the Governour ~ 
which he {hewed to feveral perfons at Mont
real, in which the Governour con~mends his 

, prudence, and promifes not to forget him. 
And accordingly he \pas foon af;er named for 
one of the Judges of Montreal, to the great 
furprize and aftonilhment of all the French 
inhabitants, who had conceived an ill opi
nion and a ftrong diflike of him from his 
behaviour in the office of a Judge, of forne 
kind or other, many years ago in the time of 
'the French government. This Mr. Rouville 
is remarkable for taking every opportunity 
{as he [peaks a little Englifh) to throw hinl
{elf in the way of the Engliih inhabitants of 
Montrea), in order to pick up what tales he 
can, to fend them to the Governour: And 
this has been fo well known to be his prac
tice that many perfons ·have amufed them-

fel \~Ci 
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{elves by leading him into mifiakes, by open .. 
ing their letters in his pre[ence at the P011-
Office, (where he was always Cure to be,) 
and, tuentioning things as if they read them 
in the letters, of which not a word was 
{aid in them, and which were totally without 
foundation. And it was while Mr. Rouville 
was thus upon the hunt for private anecdotes 
amongfi the Englifh inhabitants of Montreal, 
that Mr. Walker fell into the ~bove difpute 
with him. This difpute, together with ma
ny invectives from fome of the military 
gentlemen, who were particularly fevere, and 
gave themfelves many airs, fiyling the mem
bers of our committee, that prepared the 
petitions to Parliament, rebels, and confhuing 
our diflike of the <l.!!ebeck Bill into a fpirit 
of oppofition to government, and declaring, 
that they hoped every Inoment to receive or
ders to take us up; I fay, the converfations 
of this kind, which were frequently heard, 
(though chiefly indeed among the young and 
inconiiderate,) yet had fa ugly an appearance, 
and fa bad a tendency,· that they determined 
Mr. Walker, in the month of May, to go 
to his country-houfe at Affumption to the 
pot-afh works which he had ereCted there, 
and amufe himfelf with thofe, and \vith his 
farm, merely for the fake of being out of the 
way of fuch converfations, and out of the 
reach of the calumny of his enemies. But 
all would not do; for it would be impoffib~e 
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ill the fp:1ce of a letter to rehte thf" many 
artful ret-,arts That have heen fpI'~ad to iet llis' 
felhv. -citi'3e~'s ,1gainH: him, that he might 
with t!l~ gr-.;atcr cafe be made a lacritice to 
their refentnlcnt. One titne it was reported, 
that packets of letters to him d; ,ci others had 
been interc:':Jted, which were ant· .. ,,·...:l.) to let
ters wrote 0y him; at another, that letters 
frOln hiGl had been taken; t1:-:n that two Ca
nll~ians were taken up and in prifon, who 
had brou~ht l.:tters for hilil from the Soulh-

L' 

ward; then tl1l~" he had beefl over the, river 
with the provincials.. ('nee it wJsallerted 
here, that he and two'lthcr pedons were 
taken up and in1prifoned, aLJ that t1'ree n10re 
perfons at ~ebeck were foon to be [0; th-::n 
it was [aid, that he had quitted the province, 
and afterwards that he was forti(ying h!m[elf. 
Mr. John Bondileld, :la\'ing hu1inClS up the 
coun~ry, called on him at A(fumption, and 
nlcntioned thde reports, aed that we had 
publickly contradicted them at ~ .. ~bcck. It 
was the fir.!t tinle he h:id heard at them; for 
fie had not been eaGer or quieter -for a long 
while, as he raw nobouy but h1s OW11 f'~ople, 
and amufed hi1nfelf on his f.lrIL, lnj \y'it~l 
readi~lg. But as things grew wade and Norte, 
and our military preparations we,it on \~·jth 
vigour, (fo that thoie, who did not C:.;TY fire 
and 1\'\ orJ in words and actions, were lu[peLled 
of favouring the provincials,) nothing "vas 
talked of but parties of Inen to take up p~o-
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ple; and on thefe occafions Mr. Walker's 
n~,11e was always uppermoil:. And Cit lafr, 
on the 7th of October the Poa-man brought 
the l'~ews, that juil: as he left'l\10ntreal, 
Mr. Walker h;ld been brought in th.::re a 
prifoner; that General C~rleton .h~~ fent 
out in the night, with the greatelt -'t'~r~c.y, 
an officer and thirty foldicrs fronl ~~ -1.ltLt'tal, 

h 
.,. d L ' 

W 0 were to reCeive· tliclr or ers (" lr"~lr 

arri ... J1 at a certain dace; ~~nd that Ll ;c[C' 'i"

clers were to tlke him ::m,i bring hin1 u town 
(JS the officer {aid) dead )( ali "Ie. r:~:1~ i ac
cordingl J furrounded his houle J uft abo~t J',/
breJ.k, and fumm )ned 111411 to furrender; on 
which he flew to his arms, chL! ing rath..;r the 
loD, of lif~ than to fuffcr what h~ t~o .. lght he 
might expect from the foldiery when enlt'~()yed 
on fuch an errand in fuch troJble[ome times 
as thefe. He defended himldf a long whill: 
with great courage, and wounded the officer 
and a foldier or two. At laft, finding th~y 
could ~ot get at him, they fet fire to the 
110ule, and then he, with Mrs. Walker, were 
obliged to make their efcaFe from the flame~ 
out of a garret window naked; and thus he 
fell into the foldiers hands, who then, it is 
faid, fell upon him, and beat him unmerci
fully. They c3.rried him in a battoe to Mon
treal, where he was immediately - put into 
very heavy irons, and no candle, or pen, ink 
and parer, were allowed him. Mr. John 
Porteous was pern1itted to fee him, being a 
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correfpondent of Mr. John Strettel of London,. 
\vho is alfc Mr . Walker's friend and corre
fpondent: and he obtained a candle for him 
to read by. The poit-man, who brought the 
firfi: news, faid that the Canadians, who were 
taken in the aCtioH near Montreal on the 25th 
of September againfi: Allen's and Jerry Dug-
gan's party, when they were examined con
cerning the reafons of their enterprize, and 
were ~ed how they could think to take 
Montreal with fo fmall a body of men, had 
replied, " that Duggan had aifured them that 
" all the Canadians were in his interefi:; that 
" they had doubtlefs heard of Mr. Walker;. 
" and that he was to join thenl with four or 
" five hundred men." Now Duggan might 
artfully have faid all this to the Canadians 
without any foundation whatfoever, in order 
to encourage them, and keep up their fpirits. 
But, be that as it may, not a fyllable tranf
pired, nor could any thing be learnt concern
ing the grounds on which fuch a fiep was 
taken from that day until two days ago, when 
a gentleman in the fervice of government was 
heard to fay he had full evidence enough to 
convict hiln, and to In.ention at the fame time 
the depofition of Mr. Walker's own negro 
wench, who (wears that a captain of the pro
vincials dined with Mr" Walker the day be
fore the action near Montreal, and relates 
fome of the converfation that then pafTed at 
table. Others fay there is certain proof that 
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he had a number of Canadians ready to join 
the provincials. But this I never will believe 
until I fee it proved by good undoubted tefii
many; for had that been the cafe, nothing 
could have prevented their fucce(ciing. And 
as to that provincial captain's h~ving been at 
Mr. Walker's on the day before the aCtion, as 
is faid, it feems to me, that if that report is 
true, it affords a thong proof in Mr. Walker's 
favour, that, infiead of complying with the 
captain's requefi to join him with the Cana
dians under his influence, (for that we Inufi 
fuppofe to have been the captain's errand) 
he difapproved and declined the propofal. 

A worthy and very fenf:ble gentleman of 
this place (~ebeck) \\Tho has been for fome 
tinle paft at Montre~l, and returned from 
thence fince Mr. Walker was taken up, can
not give the leafi credit to anyone of the 
reports that are circulated there to his preju
dice; nor can he, for his life, imagin~ on. 
what grounds the Governour goes in this 
violent profecution of him. His lofs mufi be 
very great by the burning of his houfe, Hore, 
pot-ath, books, &c. befides the cruel, igno
minious treatment of him, rarely executed on 
felons until convicted. 
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An 'account of the flate of the pro
vince during the lafi fummer, and 
of the motives that have caufed the 
Canadian, or French, inhabitants 
of it to decline taking arms for the 
the defence of it; extraCted from 
a letter, dated at ~ebeck, on the 
25 th of OCtober, 1775. 

~ebeck, OCt. 25, 1775. 

A Dminill:ration inay now eafily fee, (if they 
are not determined to remain in perpe

tual blindnefs and ignorance) what operates 
with the Canadians in this grand unhappy 
contefi, and that it is not in the power of a 
Governour, a beggarly Nobleffe, or their 
feigniors, (whom they deteil:) nor in the 
power of their clergy with all their threats 
.and interdiCtions (if you CUt fuppo[e they 
preach the fame in private, as they do in 
publick) to make the Canadians take up arms 
to £hackle themfelves in flavery. If we dared 
to apply to the Canadians for an union with 
us to petiLon the I{ing for an amendment 
of the ~ebeck bill, we fhould find the tradef
tnen, nlofi: of the merchants, and all the 
country-inhabitants, unanimous in our fa
vour. But we arc deemed, and (J do be-
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lieve,) are repr~fented by thofe per[ons woo 
are the authors of all our misfortUl" .. s, to the 
Minifiers of State to be worfe than the Bofto~ 
nian rebels, for infufing the principles of Li
berty, (the birth-right of every Briton) into 
our fellow-fubjeas in Canada. For they 
mufi make fomebody or other bear the blame 
of the behaviour of their faithful Canadians, 
as they ufed to call them, which has been 
fo contrary to the falfe reports they had 

"made, concerning their fentiments, to his 
Majefiy's Minifiers of State. And if the 
fecret, wicked plots of thele per[ons take place 
againft us, many innocent perfons muft fuf
fer on account of this defection of the Ca
n1dians, though the real caufes of their be
haviour, at this time, are thefe: Fidl:, a ge
neral cowardice; for they feem to have a 
horrid averfion to taking arms: fecondly, a 
iharp remembrance of their former ftate of 
flavery; and a dreadful apprehenfion of re
turning in to the [arne fiate, under their an
cient laws and cufioms now confirmed to 
them: to which we mufi add, in the third 
place, that the canting Enthufiafis, who have 
come as emiifaries at difFerent times from 
New England to preach Liberty and Indepen
dency among them, have had more influence 
over their principles (if you allow them to 
have any) in this unhappy contefi, than all 
the Jefuits in France, before their expulfion 
from that kingdom, could have had : " and, 

lafily," 
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lafily, the behaviour of their {eigniors to
wards them (for General Carleton would hardly 
etnploy any others to command them) in
ere.afed their difobedience to government. 
This day's poil: brings advice, that a fhong 
body of men was to have croffed over the 
river Saint Lawrence frOIn Montreal on Tuef
day lail:, and that another body was to march 
up under the command of Colonel Mac
Leane, a very aCl:i ve officer; and that then 
both thefe bodies were to clear the country 
before them, join each other, and relieve the 
Fort of ~·J.int John's. This week mllfl: de
termine our fate, whether there be a proba
bility to 'keep the country Un til we have a 
re-inforcement from England next Spring, 
-or become fu bjeCl:ed to the American a{fo
ciation. 

Extract of another Letter (roin the 
1ame perron. Dated ~ebeck, No
vember 9, 1775· 

I Wrote to you the 25th day of !aft Inonth-. 
About ten days before that tilne, thirty 

Yankies, with a party of Canadians, (as \ve 
have fince learnt, !~ough it WJ.S concealed 
from us here at the time) brought two pieces 
of cannon from the camp before St. John's, 
and planted them before Fort Chanlbly, and 

very 
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very foon made a breach in that tingle rotte.n 
wall; by which the garrifon, which confified 
of eighty men with fix or feven offi~ers, wen~ 
obliged to furrender. They obtaIned leave 
to carryall their baggage with them; ~ut 
left about eighty barrels of powder, a quantIty 
of iliot, fome flour and pork, and their arms, 
and the colours of the 7th regiment, in the 
fort. 

On the fecond of this month the fort of 
St. John'S was obliged to furrender, the gar
fifon being reduced to half a barrel of powder, 
and a very few pounds of flour and pork, 
without fire-wood, and moil: of theln without 
:!hoes, infomuch that they were obliged to 
tear off the ikirts of their coats to wrap about 
their feet. They are all fent prifoners to 
Harford· in Connecticut, except the fick and 
wounded, who are left in the fort with a 
furgeon to attend them. The Provincials 
have taken a very pretty train of artillery; but 
I don't know the exact number of pieces. 

Since the furrender of this fort the provin
cials have. fonned a camp :1t Sorel, and have 
1ent a {hong party with cannon and mortars 
againfi I\10ntreal, which muil: be in their 
pofTeffion very foon, bec~ufe it is not tenable. 
Governour Carleton and general Prefcot were 
both there till Monday. As they have {hut 
up the communication between Montreal and 

this 
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this place, we have not heard any thing of it 
fince: but we nlay ff)on expect to fee both 
~he.gen:rals come down by water, or hear of 
theIr beIng made prifoners. As foon as the 
armed ve1Tels at Montreal and Sorel fhall be 
obliged to drop down the river to be laid up 
for the winter, we 1hall be invefied on all 
quarters here. Yefierd:ty three hundr;:d men 
arrived, it is laid, at Point Levy, from New
Eng1an9, by the river Chaudiere. They have. 
fioppcd . the communication on that fide from 
the town, fa that we cannot know their num
bers, or what they have brought with them, 
or what they are about. And, as all the 
Cil,nadians in the country join them, we nlay 
foon expeCt to be pretty clofely cooped up 
here. We have but a very poor fiock of pro
vifions, and a far le[s ftock of fire- wood: 
and befides, many of the inhabitants of the 
town do not feern to be very eager in the 
defign of oppofing the Provincials at the riik 
of their lives and fortunes, when they have no 
troops to fu pport them: fa that I am very 
apprehenfive that we thall become fubjeCled 
to the American affociation before we have 
any relief from Britain. If we ihould, it will 
require more than double the number of 
troops that conquered it before under the 
command of the ·brave general Wolfe, to 
retake it .. 

III 



In cafe this unhappy contefi {hall be (oon 
fettIed, and the different American efiablifh
ments fhall return to their prilnitivt.: ftate~ or 
whatever the eft ~blilhments are to ~x, I muft 
beg of you to be attentive to the welfare of 
this province~ which :1.1S been loft by narrow
mindec) wicked, plots and [lIfe repre[enta-, 
tions.-The adnlin ifiratiol' have no'w great 
cau[e to reproach thendel ves ffJr their credu
lity and confiJence in men. unequal to thQ. 
charge intrulled to them. . 

ExtraCl of a letter' from Q~ebeck, 
dated OCtober 24, 1775, ihewing 
the dilfatisfaetion of the body' of 
the French, or Canadian, inhabi
tants of the province of ~ebeck 
at the revival of the French laws by 
the late ~ebeck act. 

Monfieur, 

J E crois ne pas etre Ie premier a VOllS ap
prendre la trifle fituation de notre mal

heureu[e province. M~is je puis avec certi
tude VOllS apprendre, que l'annonce de l'et~
bll1Iement des loix Fran~oi[es, et la nomina-

tion 
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tion des Confeiller,s et J uges pour la ditte 
province" ---- que Ie, tout enfemble, dis-je, 
a fait un mecontentement fi general et 'One 
confternation fi grande que la foudre 1a plus 
redoutable n'a jamais pu faire fur un peuple. 

On en a auffi relfenti les effets auffitot. 
Car dans ce me me moment nos frontieres 
ayant ete envahies par les ennemis du roi, on 
a voulu avoir recours aux habitants pour de
fendre ce malheureux pals. Mais, loin de 
s'y preter, plufieurs cantons fe font joints 
aux rebelles: et, en general, aucuns n' ont 
vouli! prendre les armes, ni, difent .. ils, de-

findre un tas de b---- de penfionnaires, ni leurs 
f----Ioix Ftanfoifes. Voici, Monfieur, les pro
pres termes dont ils fe fervent. ---- Ajoutez a 
cela q lIe l' on ne fe fert envers eux que des per ... 
(annes qui leut font en abomination. 

v ous ('taurez que dernierement Monfieur 
Walker de Montreal a e'te arrete comme 
ttaitl'e et rebelle, et eft en confequence de
tenu prifonnier comme tel. J'aurois eu I'hon ... 
neur . d~ vou~ adreifer une relation exaCte d~ 
tout ce qui s'eft p~ffe dans ces CQntree9 de~ 
puis Ie· inb~S de Ma:i: mais, comme ron a, 
etabli ~.:i les 10ix miIitaires, et que, par ces, 
loix uefpoiiques, nos vies et nos biens ne 
font pas en furete, je ctaindrois que ron ne 
s'avife. d'ouvtit ina lettte" et que ron ne Ine· 

N fa1fe 



~'\'l«e un "'llauv~~is Farti a ce fujet, c'eft a dire,. 
pour dire et eLTir~ l..l verite. 

Tr311Lation of the foregoing extract: 
of a letter from ~tbeck, dated 
October 24-, 1775· 

SIR, 

I Prefurr.e that, before this reaches you, 
you will have received from other hands 

an account of the difmal fituation of our 
\.lnh~ppy province. But I can affure you with 
the greatdl: certainty, that the news of the 
revival of the French laws in this province, 
together with the appointment of the mem
bers of the legiflative council and the new 
judges for the faid province, have fpread fuch 
a general difcontent throughout the province, 
and thrown it into fo great a confiernation, 
that the mofl: violent florm of thunder and 
lightning could not have produced a greater 
effeCt upon a people. 

The ill effeCts of this new efl:ablifhment 
have been felt almofl: as foon as it took place. 
For at that very infl:ant the fron,tiers of the 
province were invaded by the king's enemies, 
and the Governour endeavoured to excite the 
inhabitants of it to take arms in its defence. 
But they were far from complying with his 

exhor-



~hortations. For many of the parilhes joined 
the rebels: and throughout the rell: of the 
country the inhabitants have, in general, re
fufed to take arms "for the government, and t() 
defend, as they exprefs it, a pack of ra/cally 
penjioners of the crown, and their damn'd French 
law$. For thofe, Sir, are the very words that 
they make ufe of. Add to this, that no per
fans have been employed to endeavour to raife 
then'l on this occafion but fuch as. they hold 
in utter deteftation. 

. You will no doubt have heard that Mr. 
Walker of Montreal has lately been arrefied, 
upon a fufpiCion of treafon and rebellion, and 
is kept a prifoner on that account. I {hould 
have given you an exaCt account of every 
material occurrence that has happened in this 
province fince the month of May laft, if it 
had not been for the efiabliiliment of martial 
law in it. But as under that arbitrary law 
our lives and fortunes are not in fafety, I was 
afraid that my letters might have been opened, 
and that I might have been brought info 
trouble on that account, that is, for fpeaking 
and writing the truth. 

N. B. The new judges that have been ap· 
pointed in the province, and who are there.# 
fore, I prefume, alluded to in the above let~ 
. N :2 ter, 
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t~r, are Monfieur Claude Pan~t, of ~eJleck~ 
and Monfieur Rene Ovide Hertel de Rouville, 
of Montreal; of whom the former has be~n 
appointed a Judge, of fom~ fort or other, for 
the diftrict of Qgel?eck, and t~~ latter for 
tlae diftrict of Montreal. 

The writer of the above letter is a Ro
man-Catholick., and a new fubject, as they 
are called in Canada, that is, a perfon who 
had been a fubjeCl: to the French king be~re 
the conq ueft of the coun try, and became a 
fubjeCl of the crown C?fGreat-Brit~in in cqn
feq uence of the conqueft. He is a ~an of 
extream good fenfe, and lives in ~ country 
village amongft the Canadian. peafants, and 
has thereby a better opportunity of hearing 
and knowing their fentiments than thofe per
fons who refide in the towns of ~ebeck and 
Montl"eal .. 

To· the foregoing letters it may be proper 
to C1dd the following long extract of a letter 
from an Engliih merchant at ~ebeck, dated 
Nov. 9, '775, which gives a further account 
of the ftate of the province and the fenti
ments of the Canadians concerning the re
eftablilhment of th~ French...1aws by the late 
~ebeck act. 

ExtraCt 
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Extraa of a letter [rpm ~ebeck, dat~cl 
Nove .. 9,1775-

LIeutenant Governour Cram~he told Mr. 
. Mac Aulay of this pl~ce, a few days ag()~ 
In great anger, u. that It was our qamn'd 
com~ittees that had thrown the province in~ 
to its prefent ftate,. and prevented the Cana
dians from taking arJ?s; but that he ihould 
hear more of that' heFeafter." By the~ words 
we prefume we are to underftand, that if 
tpey"had power in their hands t9 enforce their 
authority, a ftar-chamber would. be erected 
to harrafs thofe who might differ in {)pinion 
from them, or might make any attempts, by 
future appHcations. to the Throne, for a re
drefs of their grievances; for we are tolc! that 
all meetings are illegal by nlartiallaw. Th~ 
new arrangement of government under the 
~eb~ck.bill" met with a general difappro
b~tion. Not to me~tion the Englilh inhabi
·t?nts~ (who could not but diflike it, as it was 
totally differellt from what they had expeCt€d 
apd applied for) the Can~dians in general 
w~re difJ)leafe4 with it, and declared that it 
was not at their d~fire qr {ollicitation that 
it was palfed; and that they had not been 
made acq~ainted with the petition which was 
pre{ented to the King from a few perfons in 
t1le province, and was made the ground of 

paffin~ 
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paffing it. They faid that the perfons, whe 
had figned that petition, confified principally 
of their ancient oppre1fors, their N obleife, 
who wanted nothing more than, as formerly, 
to domineer over them; and they exclaimed. 
againft them bitterly on that account; but 
intimated that they had better take care of 
themfe1ves, and not be too forward to put 
their intentions into execution. The Lawyers 
and Notaries, and fuch of the citizens as 
had been induced to fign that petition (or 
rather, had been afraid to refufe to fign it, 
for fear of being pointed at by the friends to 
(uch meafures) almoft unanimoul1y decl~red 
their difapprobation and diflike of the Act of 
Parliament, more efpecially when the - ap
pointments of the members of the new coun
cil came to be -made, and it was found that 
none but the Nobleffe, or thofe who had the 
Croix de Saint Louis, were appointed to it, 
without a· fingle perf on taken from the com
mercial part of the French inhabitants of th() 
province. This, with the giving the half
pay to a fet of French officers who had ferved 
on a Battoe expedition againft the Indians in 
General Murray's time, and the appointment 
of Monfieur de Rouville for one of the 
Judges at Montreal, and of Claude Panet 
for ~ebeck, with falaries, as it is given 
out, of 7001. a year each, and, in thort, the 
,vantonly and profufely inventing places for 

creatures 
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cr;eatures' and fycophants, with which the
Governour was continually furrounded, has 
given great difgufi. It is indeed alarming to 
think how all this money was to be raifed. 
A very. little matter would have induced the" 
Canadians to unite in a body to petition for 

- a Rep~al of the " Acl:. But no one cared to 
fiep forth, and fet forward any meafure of 
that kind, partly thro' the fear of the ill treat
ment, which they might be made to fuffer 
in confequence of having done fo, now that 
the Governour's Authority is fo extenfive, and 
partly through the hope that we continually 
entertained of hearing from England of the 
Repeal or Amendment of it. Peter Panet, 

" of Montreal, (who is brother. to the other, 
but quite another fort of man) had every 
reafon to expect to be made a Judge, if any 
of the French were to be made fOe He is 
really very clever, and had been Clerk to the 
Court of Captains of the Militia immediately 
after the conquefi of the country, or, one 
may almofi fay, both Clerk and Chief Judge; 
and he certainly ought, on this occafion, to 
have had the preference by far to Rouville. 
Indeed, the nomination of the latter to this 
office is fo offenfive to the Canadians at Mont
real, that they were quite exafperated at it, 
and were going to prefer a pe:ition to the 
Governour againft his being appointed to it. 
But the taking of Crown-Point, and the fub
fequent difturbances in the province, put a 

flop 
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itop t~ every thihg, and has prevented any 
part" of the Act from taking place. 

The Canadian inhabitants of this pro
vince openly avow their affeCtion to the 
Englilh manners and cufioms, and declare 
th'lt they never willi to live quieter or more 
happy than they have done flnce the com
mencetnent of the civil government. In
deed it is furprifing to fee how much they 
have flourilhed and increafed in riches within 
thefe few years, by meeting with fo good a 
market for their produce. This is owing to 
the great fpirit of {peculation-trade that pre
vails a~longfi the Engliih Merthants here 
and their Friends at Home, and cannot in 
any degree be 2.ttributed to the French Mer
chants, who have nothing of (he fpirit of 
trade in theine This flourifhing flate of the 
province, fince the efiablilhment of the Eng
lifh laws in it, makes the Canadians fond of 
thofe laws, and defirous of their continuance: 
And nUlnberlefs are the proofs that might be 
given of their preferring them to the French· 
laws by which they were formerly governed, 
were it not for the artifices of a very few 
perf ODS, the Nobleffe of the province) who, 
by having gained the fupport and afiiftance of 
~ove.r~ment, have had it in their power to 
dlfgUlie the truth1 and prevent an union between 
t~e old and new fubjeCts in making applica
tIons to the Th!-one to obtain a fettlement of 

tl\e 
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the prov,ince upon th,c founda~op of the Eng
lilh law. When apy fl:rangers from England 
have, come to thefe parts by way of curiofity, 
who . on their return might hav,e repref<;nted 
things in a true light, they have b~e~ k~pt up 
amongfi a fm~ll· cil'cl~ of people, and have 
h~dly ever a:ppe~red in publick, or converfed 
with the people at large, and ha ve ther~ by 
been prevent~~ fro~ getting trl,le aod general 
ipformation con,c(((ning the fe-al flate of the pro
vince and the fentiments of its inhabitants. 

Th~ CaI.\adians" very early this Spring, de
c1an~d, that thy N9blefie had no manner of 
authority over thew, and that even their feigniors 
had no right to con1mand their military fer
vice. They "cknowledged" th~t they owed_ 
them refp.eet as their :LJords of the M:;lno~ i bu~ 
tbeY infift~d., th,at, w hen they h~d paid them 
tl1eir quit-re~ts, ~nd all th~\r o~her jult dues, to~, 
get~er with certaiI;l compliwents which were 
~uftOD;l~ry a~ diift!J'e.n,t (~afons) they 0 wed the~ 
~thing f\1~t~c;r, ~Hld wen~ not bQund to f~h
mit to any p'ow~r th~y migh~ p~e[u~e to exer
eife over dw~. for fom~ of tbe feigniors 
hav~ preteI\ded w {orne al)thority over thei,r 
t,f!nants j of wbj~h there was, an infianctf ~n 
~e (~ig'oi~ry call.~q,ta l)equ,ce behind Point
Levi, where the young fdgnior, Mont~ Tafche ... 
reau, caufed one of his tenant~ to be con
~lled (9,1' refu~ng to qlar~h at his comnland 
a~ainfi the PrQv~oc~l~, . WljlO had invaded the 
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province; but he (oon thought it beft to {olli
cit the man's reJeafe, and did not afterwards 
try the fame experiment with any other of 
them. But in other parts of the province fe
veral of the Canadians have been threatened 
with the fame treatment, if they did not obey 
their feignior's order to take arms for the d~ 
fence of the province, in order to frighten them 
into the fervice. But it has had the contrary 
effea, and has been found to be of bad con
fequence. Nothing of this kind had appeared 
before the ~beck Bill paffed. But the 
ftrongeft yerbal proof that I can give you of 
the difiike of the Canadians to the ~beck 
Bill is this: Mr. John Thompfon (who is a 
very honeO: man) told me yefierday, that he 
was prefent at the Coffee-houfe at Montreal 
when Mr. James Finlay 'Jf that place declared 
publickly, that the Captain of the French Mi
litia had, in his prefen.ce, told Governour Carle
ton, "That the Canadians in that town, them
felves included, would not take arms as a Mi
litia, unlefs his Excellency would affure them 
on hilt honour, that he would ufe his utmoft 
endeavours to get the ~ebeck Bill repealed; tI 
and that he thereupon promifed them, that 
he would do fOe But now all thefe confide
rations are at an end for the prefent, as we are' 
likely to have new mafters !hortly. 

TheGovernour's reafon for efiablilhing-Mar
tia1 Law in this province was, that he might 

be 
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be able .by means of that law (which h. 
thought would authorize him fo to do) to' 
force the Canadians to take arms. But he has 
entirely failed of fuccefs in this attempt. In
deed, it was a moft ridiculous attempt, as he 
had no troops at hand to enforce his authori:
ty or commands. Great threats are frequently 
thrown out, and every now and then people 
are put under confinement by the militia. On 
Saturday, the 28th of OCtober, Mr. John Dyer 
Mercier 1 as he was going into the U pper
Town, was laid hold of by the Town-Serjeant, 
and conduCl:ed to the main guard, and there 
~nfined, and his papers were feized and exa
mined, merely by the order of the Lieutenant
Gover':10ur, without any cri.me or acc.ufation. 
aUedged againft him; and at day-break the 
next morning he was put on board the Hun .. 
ter Sloop of War. This was v.ery alarming 
to the citizens of Q.t!ebeck~ who thereupon 
had a meeting, and appointed three of their 

- number to wait oh the Lieutenant-Governour 
to know the caufe of fo remarkable a ftep .. 
He ,made anfwer, "that he had fufficient rea
(ons for what he had done, which he would 
'communicate when and to whom he lhould 
think proper." gut ~e foon thought better of 
it. For the next morning he called together 
the fix Captains of the Britifu Militia, and com
Inup~c:ated to th~m. one or more intercepted 
letters direCted to Mr. Mercier, of a nature; 
that was fufficient to warrant his being fecured 
, , 0 2 for 
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for the fafety of the town. But nothing was 
found that had proceeded from him, or thc\t: 
could ferve as a proof to convict him of any 
crime. This communication gave a good deal 
of fatisfaction. I t is a piece of J uO:ice to the 
French inhabitants of the province to fay, that 
thofeof them who have taken arms for thedefe'nce 
of the province, are not corrupted in their te"rnpers 
by the ufe of them, fo as to be ready to, act 
as the inO:ruments of arbitrary power o'ver 
their fellow-citizens, but rather decline being 
fo employed. Of this we had ,lately are;' 
nlarkable inO:ance at Montreal. For General 
Prefcot, who cOInlnands at Montreal, havi'ng 
thought fit to place cen'tine1s at the fore and 
back doors of Mr. Walker's haufe to be a 
guard upon Mrs. Walker (notwithfianding her 
hufband is no longer with h~r, btlt a prifot~'~t 
on board a floop of war) ordered Pafcal ril.;. 
let, one of the French inhabitants of Moiifre'al 
who had taken arms for the defence of that 
city, to attend that duty. But Pillet" 'wotitd 
not do it, but replied, " that he took up atms 
for the defence of the city, arid was wiUing 
to !land fen try in his tuf"n on the walls to 
oppofe the enemy, but would not be em':' 
ployed as a, gaoler to w~itch his fellow-citi
zens, but would fooner tnrow dO'wn his antis, 
though they were his own property, and let 
thofe perfons take thePt1 who would confent to 
-be' ~o employed. 

General 
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(leneral Prefcot, upon bein'g told ·of this 

refufal, thought proper to dro'p his defign 'of 
ferting a guard upon Mrs. Walker, and (aid, 
it was hardly worth while to watch an old· 
woman. This certainly does t';~lIjUr to the 
(pirit and temper of the French inhabitants 
who have entered into the Militia upon this 
occafion. ~hortly after this affair we heard, 
that Fort Chambly was taken, with eight of..;. 
ficers and 60 men. Then it wa·s faid, that a 
plan was fo't:~ed fo: General Carleton and Col. 
MCLean to JOIn theIr forces, and march to the 
relief of St. John's Fort. It was given out 
here, that G'eneral Carleton had I 500 Cana~ 
oians with him. Proper fignals - were agreed 
on, and General Carleton was to cro[s over 
the River St. Lawrence with his army, which 
confifted, firft, of the militia of Montreal ;- and, 
fecondly, of a number ·of Canadians that h~ 
.had with him, and whom he had maintained 
for foni:e time before at Montreal; and, third
ly, a few troops that 'he had with him, who 
lhight amount to a~r,ut. 100 men, and whQ 
were to have headed the Can~dians; and, laftly, 
[orne Indians. They accordingly fet ·o'ff from 
M6ntrea~ in hig~ ipirits, and att~nlpted to 
crofs .tlle Rive'r St. Lawrence, ·a'nd ;~an'd ~t Lon;
gueud; but tll'ey ·were fo warml) ~e·celved by 
the provincia.ls on the other fide the river, that 
'they could not make ·good th.eir la'nditrg, bU't 
were thrown into great confufion, and retired 
with precipitation. S6me ofthern ran a.:ground 

on 



( 110 ] 

on an ifiand, and had like to ha·ve perilbed. 
but were faved by the New-England men. 
Two Indians were killed, and two more taken 
prifoners. The next Exprefs informed us, that. 
upon Colonel MCLean's party hearing of this 
repulfe, his Canadians had all left him, and re
tired to their homes. And the night before laft 
an Exprefs brought the News, that the garriCori. 
of Fort St. John's had capitulated, (being ftarved 
out) and were all made prifoners of war ; and 
that Montreal was invefted, and its commu
nication with the country entirely cut off; and 
that the provincials were on St. Helen's Bland, 
over-againll: the town, and were there erecting
a battery to fire upon it, in cafe they lhall re .. 
fufe to capitulate; and that Governour Carleton, 
was on board the Fell, an armed {now. 

There are alfo 1500 provincials arrived it 
Point-Levi. We have within a few days pall: 
heard of their approach, and our guards have 
been doubled on that account. Our fate (at 
leall: for fome time) I:lluft foon be decided. 
There are fifteen ComrriJfaries appointed, con
fifting of the fIX Englilh and fix French Cap
tains of Militia, and the three Judges. Three 
of them fit every day, to examine into fmall 
matters, anc1J ,give paffes to all the canoes that 
come into, or go out of, the town. This, 
with the means made ufe of to get Canadians 
from the neighbouring country to do duty in 
town has fo intimidated the inhabitants of thCf 

coun:ry; 
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cOuntry, that very few of them venture to 
come to town, fo that we have hardly a fup
ply of provifions from hand to mouth, much 
.efs to {land out a fiege • 

.: .. 

-, P. S. J uft now an order is COlne down for 
eight men from each of the fix companies of 
t~e Britilh Militia to appear on the parade 
without Arms, to receive One Shilling and a 
pint of Porter for the bufinefs they were to do. 
Orders are alfo given for a party of Marines, 
to be on the parade armed. So we are in
dined to judge the intentions of our Govern
ment to be to force us to a defence of the 
town, and facrifice OUf lives and properties. 
The Shilling and a pint of Porter are fuppofed 
to be con fidered as I{i n g' s money to' enlifi us, 
and fubject us to military difcipline. The 
Lord proteCt llS from our enemies within and 
without" ! 

As the defign of publilhing the foregoing 
papers is, to prefent to the pubEck a trut: 
account, and, as it were, a picture, of the fen
timents of the inhabitants of the province of 
Qp,ebeck, both French and Engli01, and more 
efpecially thofe of the French, or Canadians, 
which many people here in England have 
greatly mifconceived? it may not be amifs to add 

, to 
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to them the following little French (ong, which 
the Canadians have made this latl fum mer upon 
Monf. Briand, their bifhop, in ridicule of a circu
lar letter he had writ to them to exhort them to 
take arms for the crown againfi the other Arne .. 
ricans, and in which he had promifed indul
gences to thofe who iliOl.dd comply with his 
exhortations, and threatened thofe who ihould 
refufe to do fo with excommunication. The 
fending fuch a letter amongfi them, they con
fider as a proceeding quite unfuitable to the 
charaCter of a Chriftian bilhop, who ough~ to 
have no concern with matters of a military 
nature, or that tend to t~e {bedding of blood: 
and they afcribe the bilhop's complaifance in 
writing it to his gratitude for a penfion from 
the crown of 2001. per annum, which has been 
lately beftowed uppn him, and to his hopes of 
getting it increafed. This fang is as follows: 

Sur l'air, Belle brune, que j'adore, 

I. 
BERN ARD n'etoit qu'une bete 

Aupres de notre Briand. 
Grand Dieu! queUe bonne tete! 

C'~fi du ciel un vrai prefent. 

Au 
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.11: . 
Au mandat d~ fa'cr~d¢ 

Armons pOUS, nies cb:ers amia:.. 
'Bofton n'eft qu'une .proqlenade; 

Ces mutins feront I fOQmis 

In. 
N ous voyons' bien ''leur d6faite$' 

Affurees pour ·le'certain. 
lIs n' obfervent pas ROS J~tes, i 

Et n'ador~ntpas-' no~ Saints. 

IV. 
Le pr61at dit··de r combattr¢. 

Pourrions ... nous done· balancor ? . 
" La F oi, dit",il, va s' abattre, 

~, Si vousof~' refqfer. 

v; 
H Vans perde~ -les tindulg€.nces., 

" ~e j"a~orde a <chaque faisa 

" D'un cQ!ur .plein ·de vaillanccf 

. H ~and a l't\utel je ,:~tQi~,; 

VI. 
H Les J6Cuites dans le~ forme~ 

~c Subiront, fans contre-dit, 
H L'anath6me lance de Rome, 

H Si voqs n'etes pas [ot,mis/' 

, 
J 

I I. 

p VII . 

• 
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VII. 

Marchons en bons fanatiques: 
Allons nous faire egorger ; 

Puifque la Foi Politique 
De nos forts veut decider. 

VIII. 
Les indulgences plenieres' 

Nous conduiront {urement 
A l' eternelle lumiere 

Si nous· fommes obeiffans·. 

IX. 
En depit de la vraie gloire 

Portons nos pas en avant.' 
pans Ie temple de Memoire 

N ous ferons mis trifiement. 

x. 
~t, par nos braves. proueffes 

Dans les combats, meriton~ 
Qi.on apgmente avec large1fc 

Du prcHat la ptnfion. 

Tranda .. 
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Tranflation r of the foregoing French 
Song. 

I. 
T HE great St. Bernard was but a blockhead 

In comparifon to our bilhop Briand. 
Good God! how great a genius he poffe1fes I 

He is truly a gift to us from heaven. 

II. 
At liis ~ommand to engage in this crufade, 
. Let us· ~ake arms~ my dear friends. 

A march· to Ballon is hu~ a pleafant walk: 
And thefe rebels will foon be fubdued. 

Ill. 
We fee their ruin 

Afcertained beyo~d a doubt. 
For they du not ob(erv~ our holydays~ 

And do not. wodhip our Saints.· 

IV. 
It is our bifhop that commands us to take arms~ 

Can we then hefitate a moment about doing it? 
" The tr.ue faith, he fays, will be ruined, 

cc If you pre(ume to refufe your affiffance in . 
this war. 

P 2 v. 
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v. 
't~ You will lore the' benetit of the indulgenat 

o:c Which I grant e,v~ry time that, 
"With a heart abounding with courage, 

,cc I ,app~ar at. the altar • . 
VI. 

ce The J~fuits, ~~~l no}<\', he fa~ced, 
cc Without alt d.oup,t, to. unqergo in all its 

extent 
Ce The fentence of di1folution which has be,en 

pronounc'ed againft them at Rome, 
ce If you are not' obedient to ~y' otders to 

... ~ . . 

yqu to take arm,s." 

VII. 

~Let us then. my friends:' like true and pl?~dient ' 
fans of the;: chur~h,. begin our olarch ; . 

And chearfully go ,a~d get our throats cut: 
Since this' new Faith Poliqck .' 

1"hus refolves to determine our fate. 

ViIJ.' 
Plenary it;ld~lgences 

Will carry us fafely 
To the regions of eternal light, 

If we are' obedient to our h.ithop. " 

IX. 



IX. 

In . ~rf;~ Qppo6tion. to the love of true glory, 
Let us advance in this warfare j 

~hopgh in the temple of Memory 
We iliall~ for our pains, make' but a piti .. 

fqI figure. ' 

x. 
J\.nd" by our v~liant expl<;>its 

In the field of battle, let us acquire a right_ 
to alk, as a reward. of our fervices, 

That his Majefiy would be pleafed to make a 
, liberal addition . 

To the penfion he has bellowed upon our 

b~~. 

, 

Th~ ger,de.m;ln, who favoured me with a 
copy Qf.t.his fong, h;lscmnmunicated with it 
the fQUo,wing {~mar~J which .I underHand to 
have btJen. w:ri.t.~~p . by this gentleman's corre
{pondemt in th(e ·p~ovinc~of ~ebeck, who 
had fent him. a ~opy of the fong. 

N. B.On dit que plus de 39 chanfons 
pareilles et 50 pla,cards, au la cupidite, l'extra
vagauce, et l'ambition du prelat font develop
pees, et qui annoncent parfaitemept a quel 
point de mepris il s' eft reduit par une con-

duite 



[ 118 ] 

tiuite auffi extraordinaire pour (on etat, lui ont 
tout a fait tourne la tete. 11 envoye, en haut 
et en -bas du pals, excommunications fur ex
communications. Ce n'dl plus au roi qu'on 
de[obeit; c'eft a l'eglife, dont it eft Ie chef. Sa 
folie, (qui ne fait qu'irriter les peuples,) dure 
clepuis Ie 20 de May. Cependant depuis Ie 
3 de ce mois (Novembre) il fe tait;- menace 
In~me Ie pals de s'en aller en France. Plut 
aDieu qu'il exec'ltat [a menac~! mais ce n~eft 
que la peur qu'il a des Bofionnois qui la lui 
fait faire. ' , 

Trt11!flalion of the foregoing, Remark. 

N. B. I am infor~ed, that more thart thirty 
fangs of the fame nature with the foregoing", 
have been made in the province of ~beck 
ufX>n the bilhop, befides fifty papers that have 
been polled up inpublick places, in which 
bis avarice, his love of power, and extrava
gant behaviour, are freely cenfured, and which 
plainly {hew to what a low pitch of contempt 
he has funk himfelf, by a conduCt fo unfuit-! 
able· to his epifcopal charaCl:er: and it is {aid, . 
that thefe mortifications have almofi: turned 
his head. He . has been continually iffuing' 
forth excommunication after excommunication' 
throughout every part of the province, and". 
talks of nothing but difobedience,. not to the 
I\.ing, but to the church; of which he _ (tbe 
biibop) is the head. This wild conduCl (which; 

. ..' 'hM 
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has noeft"eCl but that" of difguA:ing the people " 
of the province) has continued ever fince the 
20th of laA: May. However, fince the 3d of 
this month of November, he has been qliiet j
and even threatens to leave the. province and. 
go to France. Would to God, that he would 
put this threat in execution! But it is only 
the fear of the Americans, who have invaded' 
the country, that has been the cau[e of his 
making it. 

From this Song, and the remark upon it; 
it feems evident, that the endeavours whicb 
have been made byGovernment to make u[e of 
the fpiritual authority of the Popilh bilhop of 
~beck to excite the Canadians to take arms 
againft the Englifb Americans from motives 
of religion, have produced the quite contrary 
effect: They have indifpofed the Canadians" 
both againfi: the bHhop and the caufe he re
commended to them. . This difgufi: of the Ca
nadians againfi ·their hilhop, on account both 
of the penGon he has accepted from the go
vernment, and of the circular letter he has 
writ to them, to exhort them to take arms 
againft the other Americans, will further ap
pear from the following anecdotes concerning 
his imperious conduct: both in the lail: Summer 
and for fome few years paft, which are contained 
in an extract of a French letter writte"n by a 
Canadian Roman-Catholick, who is at thi~ 
time refident in that province, and who, not
withfianding his at~hm~nt to that religion, 

. rn4~ 
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much difapproves fuch violent and exorbjta~ 
abufes of fpiritual power. 

Anecdotes fur la conduite de Monfieur 
Briand, Ev~que de ~ebec. 

Extraites d'une lettre de ~ebec de la fin de 
Septembre, 1775, a un alni a Londres. 

I L y a fept ans que Mr. Vi~celot, Seigneur de 
l'Iflette, donna, a la requifition de rEveque 

dans fa vifite, un terrein de huit arpens en (ll
perficie aux conditions qu'on batiroit l'Eglife 
fur ce terrein. Monfieur Vincelot . y fit coo-. 
firuire a fes frais un tres vaile prefbitere, dans 
lequel on pouvoit dire la meffe, en attendant 
que l'Eglife fut 6difiee: le Cure y etoit loge" 
Au bout de deux annees Monfieur Briand, plus 
inconfl:ant que Ie vent, a la demande des ha
bitans du haut de la paroitre, determina aiUeurs 
un lieu ou l'Eglife devoit etre bdtie. EI1~ 
S' eleva infenfiblement; e.t apres trois annees on 
la mit dans Ie cas d'y PQuvoir dire la metre. 
Lesconditions n'etant pas remplies, Mr. Vin"" 
celot reprend fon terrein et 1a maifon qu'il y 
avoit elevee. L' Eveque lui fait fignifier par lQ 
cure, que ce qulil a donne a l'Eglife, il ne 
peut Ie retirer; Et qu'en co~fequence, s'il nc 
remet Ie terrein au cure, ii /'excommunie a'Vet: 
loute fa famille •. Mr. Vincelot meprife fa me .. 
~ace) et garde fon terrein. . Le p{~lat devient 
fijrieux, lui fait fignifier par le <:ure l'exc~m ... 

munu;a1 
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munication, et a fon epoufe, fl elle eA: du 
meme fentiment. Alors Mr. Vincelot l'attaque, 
et en pleine cOUr lui reproche fes fureurs, 
fes violences, et fon am,bition de v01,lloir fe 
rendre defpotique dans Ie pals, Ie traitte de vrai. 
perturbate,of du repos publique .. La cour garde 
Un profond filence peridant que Mr. Vin.~elot 

I parle; et ordonne que;, les ch\u[es n'ayant point 
ete tenues; Ie dit terrein retourncroit ~ lui, dit 
Mr. Vincelot. ---- Cette ayanture eft du mois 
de May de l'annee derniere, et a rendu l'Eveque 
beaucoup plus tr~ita.ble avec Mr. Vincelot qu'il 
ne l"etoit ~1Vant~ , \ 

U ne autre, be::\ucoup pIl,1s forte, arriva quatl"e 
tnois apres. Un homn1e de la paroiiTe de St. 
Jean, dont Mr. Gafpe eft feigneur, vOl,lut fe 
marier avec une de fes pa.rentes a!fcz61oign6e, 
et dernande la difpel,1[e ~ I'Eveque. COlnme 
Mr. Briand :.1tme t"lll peu l'argent, il e~ige de 
ce pauvre malhcureu>;; une fomm,e qui e\ce
doit la valeur de fa terre. Cd, homn]e au 
defcfpoir s'adre(led'~bord 1 un IVlinifir~ An
glois pour Ie mader, qIJi Ie refb{e, et lui clenna 
les raifons de ton' tefus. IV!on hon~me prend 
fan part~, affbnhle fes p2.icns, et fes amis, le~r . 
donne un fefiin, et a va'nt de fe Inettre ~\ tabl~, 
f~it par~tr~ fa pilrtie~ et ~n pr~len.~e du p~re 
de la fille et des con vives, l'qn et l':;l.l.\tre fe 
donne mutuellemtQt Ie con(cntem~n.~ pouf \.! 
mariage. L'homme; it eft vrai, ~toit p\1.niil~ple~ -: 
mais lYlr.Briand ne s'en tiens pas 'l~) II C;~:.O~- '~ 

~ 01ume"'" 
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tl1unic non feulement les u1aries et ies cot1-
vives, mais toute la paroifie 1:1ns exception: 
cn forte que Mr. et Mad. Gafpe a une lieue 
et den1ie de la nopce, fe trouvent enveloppes 
dans l'excommunication. Le Cure de l'Iflette, 
qui detTert cette paroiffe, de la part de rEveque 
ie porte fur Ie lieu; eteint 1a lampe du maItre 
autel, renverfe les cierges par terre, fait don
ner les coups de cloche, confomme les hofties, 
retire ciboire, calice, et fo1eil, lit 1a fentencc 
d'excommunication, et d~clare qu'e1le durera 
tant que la paroifie gardera dans fon fein ces 
deux' rebels a l'Egli1e. Cette pauvre paroi1fe, 
toute defolee, depute les marguillers: ils fe 
tranfportent a Ql!6bec, et a deux genoux vien
nent fupplier l'Eveque. II etoit alors illumiri~ 
d'une couple de bouteilles de bon Madeire (ce 
qui lui arrive quelque fois, et dans ces momens 
il ne fait pas bon de l'approcher :) il les traita 
comIne les derniers. des malheureux. Non, 
dit-il, je ne vous releverai jamais de cetie excom
munication. Je vous apprendrai a. craindr-e un 
Eveque ; et Ie pats, par votre exemple, deviendra 
plusjoumis a I'Eglije. Je vous ordonne de chajftr 
ces malheureux de chez ~Jou's; et Ii VOltS ob/ijfez, 
je verrai ce que j'aurai a loire. Ces pauvres 
gens fondant en larmes a fes genoux; " iis 
" (ont fur leur terres, repondirent-ils, ce n'eft 
" P?int a nous a l~s chaffer, mais aux juges." 
Rettrez-vous, canatlle, leur dit-il en ouvrant fa . , 
porte. Ils fe releverent, mais un de la bande 
dcvenant plus hardiJ au lieu de fortir comme 

fes 
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f~s confi-e.re~, lui dit d'un ton ferme~~ en pr~-· 
fence de ~r. Mabane, juge des plaidoyers cO!ll,
~uns, qUI fe trouva par. hazard a cette fcene ; 
" Monfeigneur, fi cet homII)e eut donne cen~ 
ce cinquante piafires que vous exigiez pour ter
ce miner Ie mariage de melle ll.ne telle, il auroit 
C( eu fa difpenfe, et n'auroit pas tombe dans 
" c~tte faute; mais, Monfeigneur~ ~ous de~ 
,~ viez; Ie punir comme coupable, et non pas 
" toute une paro,itfe qui eft innocente:~ Mr. 
Mabane rit a ce debut,. et pria inftamment 
l'Eveque de relever cette excomnlunication, qui 
fefia neantmoins, et ne fut relevee que plus 
de aeux mois apres aux inftantes fuppliques 
de ,Monf. et de Mad. Gafpe. ---- Le nomme 
Fran<;ois Ie Clerc, qui etoit un de ces marguil
lers, et de qui je tiens cette hill:oire, dit que 
rEveque, loin de rire comme faifoit Mr. Ma--: 
pane" jett<;>it fel]. ~~ fiamn:t,e. 

D'~pr~s ces., emEortemens" et de~ mill~ autres 
qu'un volume in fol,io auroit peine a contenir, 
furtout depuis l'arrivee du Gouverneur en ce 
paYs, pourl'oit-on accufer d'humeur celui qui 
travai,lleroit a fai~e expulfer cet homme de ]a 
~olonie? Non, i. moi, ainfi que tous ceu?, du 
paYs, n.e lui donnent ~ue c:ette . anpee. ~and 
~ondre fera inftruit que Ie' peu de reuflite du 
General, a lllettre en armes les Canadiens pou~ en itl?po(er aux Bpftonnqis rebels; quand la 
cour laura que ce refus general tire 1a fouree 
principale dans )a c.onduite contradiCtoire d~ 

Q.....2 cet 
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cet Eveque, qui, apres avoir entretenu ]a tiles .. 
intelligence entre les nouveaux et les anciens 
fujets depuis la conqUt!ce du pals jufqu'a pre
fent, infpirant aux nouveaux un mepris 10u
verain pour les anciens jufqu'au point de faire 
declamer dans la ehaire des Jefuites par un 
pere I..e Franc, quequiconque d~s Catholiques 
·Romains a quelques liaifons avec les Pro· 
tefiant~ etoit ainu qu~eux bon de la vraie 
EgliCe, confequemment fails efpoir de falut I 
quand,dis-je,ce memeEv~que s'avife aujourd'hui 
de fepandre une lettre circulaire dans laquelle 
il annonce, cc 'que nous fommes tous freres en 
" Jefus Chrifi, rcunis fous I~ m~me Roy, que 
" n0U3 devons par notre ferment de fidelite 
cc nous armer contre les Bofionnois dont notre 
" Roy commun ell: mecontent, &c." Q£and 
la cour verra que Ie peu pIe, autrefois fi foumis 
aux idees ehimeriq ues de. eet Eveque, actuel ... 
lement depouille du f~natifme, et' las de fes 
violences, de fes eOlportemens, de fes fureur~ 
a la vue de eeUe lettre fi contradiCl:oire·a fa 
eonduite pnkedente, ita pris en avertion et en 
harreur, ne Ie regardant que conlme un homme 
inconfeq uentq ui aceorde fa religion fur fon 
interet, elle coulprendra qu'il eft de trop dans 
Ie pa¥s pour Ie bon ordre et l'harmonie qui cloit 
regner entre les fujets et leur Roy; deplus 
q~e la coneorde) l'union, et la paix ne pa;.. 
fOltra dans Ie Canada entre les anciens et les 
nouveaux fujets, que lorfque eet Eveque n'y 
fcraplus) et que fon ·diocele fera gouverne par 

ion 
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ron coadjllteur, enfant du pa¥s et tr~s paifible~ 
En effet, cette lettre circulaire a revolte tGut 
Ie paYs; et il fembleroit que les campagne~ 
des trois departemens fe feroient abouchees 
pOl1r tenir Ie nleme Iangage; Ce 'qui ne peut 
-etre. (( Depuis quand, ont-ils dit, lorfque cette 
" lettre a, paru, notre Ev~que eil: ... il devenu Ie 
cc, gen~ral du pals? Son lnctier eft de nous 
,~, faire des pr~tres, et de nous edifier par fa 
"conduite. C'eft aUer contre fan erat, que 
" de nous donner p'areil ordre; et dez que 
c' dans cett,e Iettre, il menace les rl.tifs de rejus, 
'" de Sacremens, et profllet ttux obl.~f1ans des in
" ~Igences; nous cornprenons clairernent qu'il 
CC joue la religion, et veut prouver fa recon
('~ neiifance a la cour des 'deux cens Iivres fier~ 
" ling de penGon q~'elle lui a accordees, et s'en 
~, m~nager deux cens autres. Cela s'accorde 
" admirablement bien avec ce qu'il n'a ceffci 
C( de nous annoncer dans toutes fes vifites 
cc depuis fan arrivee dans Ie palS comme 
" Ev~que. §(g'il avoit rifufl Douze-mille Iz'vres 
« d'appointemf?ns, pour etre plus libre dans' Jon. 
"miniflere. Si notre General nous eut com
" mandes, nous nous ferions expliques avec lui~ 
" Inais dez que, l'Eveque, fans doute comm~ 
" chef de notre religion, croit avoir un defpo
" tifme fur nous, pour lui faire voir que nous 
" 'n'attendons_ de lui que des pr~tres, une con~ 
" duite n!guliere, plus douce, et mains arn
" bitieufe, nous meprifons fes ordres~ et nous 
cc ne marcherons point." - Ce raifonnement 

eft 
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eil: g~neral dans toutes les campagnes, et il eft 
etonnant de voir de fimples habitans parler et 
penfer comme de fins politiques; bien d'autres 
que moi en font emerveil1es~ Tant il eft vrai 
tlue cette fotte tOun)ifiion aux decifions epifco
pales abl .. utit pendant un tenlS : I on s'endort 
fur les abus jufqu'a ce que quelque evenelnent 
.vous chatouille, et nous faffe fortir de cet af
~up.ilfement: Ce pre1uier effort fait, adieu fa
~ati[me, ad~eu tout autre moy~n que la f;Ii .. 

(pn dcf-app.rol;lve, &c. &c. 

'l'ranl1ation of the foregoing Anec
dotes concerning the cond uCl of 
JOHN OLIVER BRIAND, the Popilh. 
Bilbop of ~ebeck; extracred from 
a letter written by a perfon of credit 
in th~ province of ~ebec~, to his 
friend at London, about the end of 
September, 1775. .' ., , . 

S EVE N years ago Monfieu,r Vircelot, the. 
Seignior of Hlette, at his requili'tion of the 

bilhop of ~ebeck in his vifitation of the pa-: 
riibes of his dioce[e, gave a piece of ground, 
eight French arpents [quare, for the inhabi
tants of t~at. parifu to build a church upon. 
And he hlmielf built upon it, at his own ex-

pence, 
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pence, an uncommonly fpacious parfonage-'l 
houfe, in which the 'people of the pariili might 
Ineet to hear mafs -during ,the titne the church 
would take in building. And in 'this houfe 
the prieft of the parilh lived. At 'the end of 
two years MonGeur Briand, the bifhop, at the 

'requeft of the inhabitants of the higher pa:ot 
of the pari{h, appointed another place for the 
fituation of the church which the inhabitants 
bf it were to build: and the inhabitantsac ... 
cordingly begun to build thecburch in this 
latter place; and in the courfe of three years 
(they proceeding but £lowly in the work) made 
it fit for the performanae of divine fervice. 
When the building of the church was conl· 
pleated, Mr. 'Vincel6t refumed the poiTdfion 
of the former fpot of ground and of the par
fonage-houfe which he had built upon it) 
grounding his right to make this refumption 
upon the non-performance of the condition 
upon which alone he had gi,ven this ground to 
the pariGl, which was that they £hould ereCt: 
a church upon it. This' proceeding gave of
fehce to the 'bilhop, who immediately rent 
orders t() the curate of the pariili to inform 
Mr. Vince1ot, that what he had once given to 
the, church, he could never after re(u me; and 
that he, the bilhop, therefore required him 
immediately to reftore the piece of ground in 
quefiion to the curate of th~ pariO); and that, 
if he refufed to do fo, he, the hilliop, would 
immediately excommunicate hinl and all his 
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family. This threat was difregarded. by Mr, 
Vince1ot; and he continued to keep poffeffion 
of the piece of ground. Upon this the pre~ 
late flew into a rage, ahd immediately com. 
manded the fame curate of the paria1 to ac"e 
quaint Mr. Vincelot that he had e~communi
£ated him, and had extended the excommu
nication to his wife alfo, if {he joined with 
hinl in his refufal. to reftore the land. Upon 
this Mr. Vincelot brought the matter beforo 
one of the courts of J ufiice, and there openly 
reproached the bi£hop with his paffionate and 
violent behaviour, and his inordinate ambition· 
and defire of making himfelf an ahfOlute ruler 
in the province, and declared him to be flO.

thing lefs than a difhlrber of the public peace. 
The Judges obferved a profound filence while 
Mr. Vincelot was fpeaking, and then decided·, 
that, as the conditions upon which Mr. Vin
celet had made the donation of that piece of 
land to the parial, had not been obfe~ved) the 
land roua revert to Mr. Vincelot. This affair 
happened in the month of May, 1774, and 
Was the occafion of the bi{hop's relaxing very 
much frOln the haughtinefs and feverity wit~ 
which he had before treated Mr. Viocelot. 

Another and a much fironger infiance of 
this billiop's violence of temper happened about 
four months after the former. A Inan that 
lived in the pariih of St. John, of which Mon
fieur Gafpe is the Seignio~, wanted to marry a 

woman 
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woman who was his coutin tholigli in' a pretty 
difi:a~t degree. In order to this ha '~pp'lied to 
lhe hithop for a difI,ienfation to enable him ta 
do fOe As Mr. Briand is rather fond of. monel, 
he required of this poor man, for the difpen'
fat~~n he wanted~ a fum of 1110ney, which wa:s 
greater than the whol~ value of the land' he 
held in the parilh. This threw the poor man 
into defpair; and' he went to the protell:ant 
,minifier of Q!!ebetk, and deCked: him to marry .. 
him. But the miriifi:er refufed ta' do fo, al)d 
'informed him of the reafrins whicn induced 

"him to make this refufal. Upon th~s the man 
refolves to take a new courfe of his own con .. 
tnvlOg. He invites his relations and friends 
to his houfe,' aRd- giv~ them a fea~ ~ and! 
before they fit doW'n to table, heprodutes his 
intended bride; and, in the prefence. of the 
girl's father and' of all the company ,there af
fembled~ the two pat·ties declare their confent 
to take ~ach other for man ana wife . Now 
this proceeding was un'~oubtedly ,bt'ameablei 
and the man was liable t9 be punilhed for it. 
But the puriifhrilent of the guilty partie~ was 
'not fufficient to fatisfy the hilliop's v~ng~anc:e~ 
Befides the 111an ::lnd the woman who' had 
been thus married", he extbmmQnic~te9 all the 
company who had been, pref~'nt on theocca
fion" and all tne inhabitants of the pa6lh 
without exceptibri ~ [0 that Monfieu~ Gafpe th,~ 
Seignior of the p'ariiliJ and his· Wife1 ' who 
live at the difiance of four mites and ~ ',,~lf 
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from the place where th~s offence was com. 
tnitted, were involved in this excommunica
tion. The curate of Hlette, who does the 
duty of the parith of St. John, was fent thither' 
by the bithop to carry this fentence of excom
munication . into execution. He. accordingly' 
comes to the parilh-church, and extinguifhes: 
the lamp of the principal altar, throws down 
the wax-tapers upon the ground, orders the 
hell to be rung, burns the confecrated bread,
and carries away the box that contained it, 
the calice, and the fun, and reads the ientence 
of excomn1unication, and declares that it is t6 
continue in force fo long as the pari~· {hall 
harbour within it thofe two rebels to the auth()6. 
rity of the church_ Alarmed at this terrible· 
threat, the inhabitants of this unfortunate pa
rifh depute their church-wardens to t~e bilhop 
to implore his nlercy. The church-wardens 
repair to ~heck, and on their knees intreat 
the bilhop to take off the exconununication. 
But they could nlake no impreffion on him. 
On the contrary he behaved to theln with the 
greatefl: rudeneis and contempt, faying, "No I 
I will by no means take off this excommunica. 
tion. I'lf!ill teach you to dread the power oj a 
bifhop: and the re/l of the pro'lJince will, in con-
fiquence of your example, become more obedient 
to the cburch. I therefore command you to driv( 
thofe two wretches from among )'ou: and, if ,9ft: 
obey this command, I will then confider what it 
11~aJ be proper for me tf) d(J wit b rej}eCl· to tht 
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~xcQmmiJl1i·q)t;on." . The poor church~wardens, 
/till on their knees) fell into tears at thore hadh 
wQrds." and (aid in anfwer to them, " that, as· 

\ tpoRlper{rms were upon their own land, the)', the 
()~I;~1.j 1 J¥;lrlfoi()ners, had no. authority to drive 

. t~~~ P'4 ot ,he, parijh, as hz's LordJhip now re
fjl!zrf4 t4ftn, ~o do: but tha~ this cauld only be 
(Jone by the judges." "-Get you gone~ you black
guards, get out if the room this moment;" re
plied the bi£hop, and at the fame time opened ) 
them. the door. Upon this they rofe from 
their kneeling pollure, to go out of the room. 
But one of them, ~rowing bolder than the 
reft, frayed behind In the room for a 1hort 
~J?.ace of ti.me ~ftet the reft had quitted it, and 
f~id to. the bilhop in a fteady tone of voice~ i" the hearing of Mr. Mabane, (one of the 
Judges of the court of common pleas,) who 
happened to. be with the bifhop at the time, 
CC. My Lord, if thi~ num had gi'l)el2 you the ISO 

Dollars which you aJked if him for a diJpell/a
tion to m.arry his relation, you would have granted 
him the dilpenfotion; and then he would not 
h(lve been gl!ilty of this ojfince. - And, now 111y 
Lprd, tbat he has beelt. guilty. 0/ it, you ought t() 
h(5)e conjt",ed Y9ur punijhment to him alon.e, and 
not have ·extended it to the inhabitants of a whole 
parijh, who are entirt'/y inn.o(ent." Mr. Mabane 
was {huck with the juftnefs of the obfervation, 
and could not refra.in from laughing when the 
m.an delivered it j and he e~rnefily interceded 
w~th th~ bifhop to take off the c01nmunica~ 
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tion.. But he did not fqct;eed. ,For the hi .. 
{hop thought fit to contiriue it fot two mOhths 
longer, a~d then at laO: took ~t off at the, 
humbie and urgent requeO: ofo'Monfieur and 
Madam Gafpe. This fiory was related to me 
by Francis Le Clerc, one of the church-war. 
dens above-mentioned, who waited on the hi
thop at the defire 'of the other inhabitants of 
the pari(h on the occafion above-recited. 

After there inflances of this bithop's pride 
and paffion, and a thoufand others of the fame 
kind, which a folio volume would not be 
large enough to contain~ (and which have 
happened more frequently fince the Governour's 
return into this country than before) can a 
man be jufily accufed of cenforioufrlefs 'or ill ... 
nature who ihould ufe his endeavours to' get 
this perron fent out of the colony? N.o, furely. 
And accordingly there are great numbers of 
people in the province who are refolved to 
bear with him only one year longer, to try if 
he will alter his behaviour, before they openly 
prefer complaints againfi him and petition the 
government to remove him. When it thaU 
be gen~ral1y known in London that the little 
fucce(s which General Carleton has met with 
in his endeavours to arm the Canadians in or ... 
~er to refirain the New .. England rebels; - I 
~3y, when the go~ernment in England ilial,l be 
mformed that thIS general refuial of the Ca
nadians to engage in this fervice is princip~lIy 
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~Wing to theinconflfteocy of the bi£hop's con~ 
duct, they will readily conclude, that his con
tinuance in the province can be no way be
neficial to it. His whole bufinefs ever fince 
the conqueft of the country has been to keep 
up a fpirit of dif ... union and mif-underfianding 
between the Canadian and Engliih inhabitants 
of the province, and to infpire the former 
with a fovereign contempt and abhorrence for 
the latter; even fo far 'as to encourage one 
father Le Franc, a Jefuit-preacher, to -declare 
from the pulpit in the Jefuit's chapel, " that, 
whatever perJons if the Roman-Catholick religion 
have any conneClions 'Or intercourfe with the 
proteflants, are out of tbe true church, as weD 
as the proteflants, ,and confiquently are without 
/Jopelof eternal jalvation." Yet this fame man 
has this year fent about a circul~r letter in 
which he holds a quite different language, 
acknowledging therein, "that all the illhabi
-tants of the province, whether prote.flants or pa
pifls, are br.others in ChriJi-JifitS, and fellow
fubjeCls of tbe fame king, to whom we all have 
.[worn and owe allegiance: .and declaring, that, 
in confequence of our allegIance, we are bound 
-in duty to take arms againjt the New-Engla11ders 
who have fallen undtr the diJplea/ure of ottrconz
mon So'Vereign, &c." . The inconfifiency of this 
lano-uao-e with the bilhop's former doctrine and 
conduct is fo glaring that it has amazed and 
ihocked all the Canadians in the province: 
and they have looked upon him, ever fince 
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they have (een this circular letter~ as a. mar:'~ 
who has no fixed principles' otcot;1duct-~ ~ut 
makes his religion bend to fuit 'his' intere'f.· It 
is furprizing to obferve how m~ch ~ this drcu~. 
1ar letter has difgufied the w hole bod~. of tl~e, 
Canadians. One wo.uld think, from the uni .. ..;' 
formity of the fen ti lneRts they exprefs con~ .. 
cern'ing it, that the inhabitants of the t~ree. 
dHhiCts of ~ebeck, Three RivefS, and Mont~ 
real had had meetings with each other to con
fer together concerning it; which ho\\,ever is. 
iItllpo1Tible. "SiJlce when is it, (did they fay . 
with one voice upon the fight of that circular 
Letter,) lbat our bijhop is become Gel1er,al oj' tEe 
CfJUnt,y? We thought that the bl!ftJle[s oj his: 
~/ftce had been to ordain new priejls jor us whe./t 
they· were wanted, and to edify us and encourlzge u$. 
to "'..!irtue and piety by the example oj I;isowlt 
regular and'Virtuolls cond"CI. It is ac/ing agai'!f! 
the natu.re of his qJice to fend us JlXh an order' a~ 
~:e have no7.V received from him. And wh~n w,e- . 
read in this letter the paffagcs in which he threat.ens .'~ 
tboft who }hall prove rifraClory with the dt'Priva7' '\ . 
tirm of'the.lacraments of the church, and prom/p.r. 
z'nd:dgences to thofe whofoall comply 'Wit~ 'th~s . 
exhortation, we eafily concludf that he is making, 
B tool of our religion, and is endeavouring to }hew:. 
his gratitude to tbe gO'lJernment fir the penjion of 
tu-'o ·hundred pounds Jlerling a year which he has. ., 
lately recei",,'ed Jrom it, and to entitle himfe!f, zf ~ 
he can, to an addition of t'Wo hundred more .. :, . 
lVe wonder ill ~hat 111anner he will undertalle" ~ 
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t~ t:econcile thl~$ attention to his ;pecu11iaryinterejJ 
to the declarations he has .hf.en 'continually mak.iltg 
tf)', us 'ft every ~ 'ViJi.tatlon 0/' his diocefe }ince his 
arrival £n. the -CfJUlitry , in the,charaller oj bijhOPi ' 
0/' his having refufed a falary, ,of, 12000 lir;;rc:s ' 
(or 500 l. Jl erlillg) a year, that bad been ~/lei::ed 
.him hy'tbegoverT!11Zent, in order that he m£gbl 
Pt::eflrve hiSirtdependency, and 48 with the greater 
freedom in the exercife of his epifcopal qlJice. If, 
infte4d 'of our hijhop, our gen~ra~ had, (111 this, 
occt!/ion, commanded us to take a1~ms, 'l~e /holl/a 
hdve endeavoured to give him fatiifaElion. But 
'When we find our bijhop, il, confequence qf his 
lJe,ing our head in matters ,of religion, affzl1n~ ttll 

ah/olufe authority over us with rifpeC1 to matters 
.of a totally di.fferent nature, we are determined 
to:r:1Y1 thl~S ~fur,ped /pedes of authority, and til 
r-OmYt1z'CC htm that the only good o!fices we expetl, 
"Or'aejire, at his b4nds, are; to ordaill new priej1s 
Jor' us when they are wanted, to Jet us an exampl~ 
of 6zJirtuous and gO,dly Jiving, and to beha".;e to
wards us with more mildneJs and moderation than . 
he' has kitherto done, anti not' give hinye!i tip foa 
fpirit of ambition. And'lvith this view "we art 
reJolved to negleC1 his military orders, and no{ 
take arms on this occafion:' This is the kind of 
reafoning that one hears in almofi every village; 
th~oughout the province from the mout4s of 
the common peafants that inhabit theep" who 
(eern on the prefent occafioll to b~ tllrned intQ 
grave and rubtle politicians,!· ~Q, thtr great ailo,,:, 
nithment of many other people, ,who are well 
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acquainte~ with this ~rovince., .as well as ~Yfelf: 
So true is It that a blmd fubmdfion to epIfcopal 
authority can only prevail in a countryfor a time, 
but cannot continue its, influence over men's 
minds when fome alarming occafioD offers that 
roufes them to examine its nature. When once 
they have made this firfi exertion, and dared to 
begin this inquiry, fu perfiitious opinions are vf!ry' 
foon difcarded, and reafon and common fenre 
reCunle their proper influence over the mind • 

.. 

Remark on the foregoing anecdotes 
concerning the Popilh bi{bop of 
~ebeck. 

THE S E anecdotes {eern to prove that it 
was an injudicious indulgence to the more 

. bigotted part of the Roman-Catholick inhabi
tants of Canada to permit any perfon to exercife 
the office of a popi!b billiop in that province~ 
as it has operated as (I center of ~nio1l to the 
Roman-Catholicks of that province, by which 
they have been kept fieady in their attachment 
to the Roman-Catholick religion through thQ 
terrours of excommunications a~nd other epi[co~ 
pal cenfures, and have been thereby prevented 
from abandoning the errours of popery, or fame 
of them, ~~d embracing the tenets of the pro:, 
tefiant relIgIOn., e~en though they may haye 
been fecretly lnchned to do fOe And it has '. likewiCe, 
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li"ewife~ we fee, tended to keep up in the Ro
lJ}an-CatholiCks. an av~rfion to the protefiant 
inhabitants, and to prevent that free intercourfe 
between them which would otherwiCe) pro
bably, have taken place" and which indeed, I 
am aifured, had begun to take place before the 
year 1766, when Monfieur Briand returned 
into the province in the charaCter of bilhop. 
He feems, however, at I all,. by a violent and 
indi(creet ufe of his epifcopal authority) to have 
loft much of his inRuence in the province; 
which I confider as a very fortunate circum
fiance. And the acc.eptance of a penfion of 
2001. fierling a year from the crown {eems to 
have contributed very much to this effeCt. 
And on this" account, I mufi confefs, 1 efteem 
that penfion to have heen moil: prap~rly he
flowed. 

1~he province of Q!ebeck had been w.ithout 
a bi1hop from the year I76Q to the year I 766~ 
when Monfieur Briand was permitted to return 
into it in that charaCter. He had only a verbal 
permiflion to do (0, without any licence, or, 
other authority in writing, from the king's ma
Jefiy, or any of his minifters for that purpofe. 
And "there is reafon to think that he had fiipu
Jated with the perfons by whofe recommenda~ 
tion he was permitted to return into the p~ovince 
in that charaCter, that he would exercife only 
that part of his 1piritual authority by wh~ch he 
was enabled to Ofdain priefis, and conCecrate 
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n'ew churches and chapels and burying-grounds; 
and perfonn the like inoffenfive offices, but 
would not make ufc of his fpiritual thunders, 
or the power of excomntunicating perfons, or 
caufing them to be hindered from receiving the 
facraments, or of depriving priefis~ or fufpending 
them from the exercife of their fpiritual functions, 
or of interdiCting divine worlhip in the churches 
or 'chapels of the province. Thefe latter pow
ers, I fay, it is probable he had promifed not 
to exert. At leafi: it is certain that when, upon 
his arrival in the province in the character of 
billiop, his friends received him with the cere
fllony and refpeCt that had ufually been paid to 
his predeceffors in that high office, he rather 
declined thofe compliments, and made anfwer 
to them, ., that he did not COlne into the pro
" vince to be a bilhop upon the fame high foot
e' ing as his predeceffors in the time of the 
cc French government, and was not therefore 
" intitled, and did not defire, to be treated with 
" the fame ceremony and refpeCl as had been ufed 
" towards them ; but that he was unfimplefaifeur 
" de pretres, a mere ordainer of new priefis." 
That, I have been well affured, was the ex
preffion he ufed on that occafion. It is pro
bable that" without thefe ftipulations, he would 
flot have been permitted to return into the pro
vince in the character of bilhop. In purfuance 
of this humble plan, (which he feems to have 
promifed to obferve,) he wore for the fira 
month, ()f two, after. his .arrival,at ~beck in 
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June, 1766, only a common black gown, like 
the other Roman-Catholick priefts. But in a . 
ihort'time he grew tired of doing fo, and put 
6n a purple robe, with a golden crofs at his 
breaft, which are the ufual enfigns of the epif
copal dignity among the ROlnan-Catholicks. 
And fince that time he has fufficiently exer
dfed the trem'endous powers of fufpending and 
d~priving priefts, excommunicating and depriving 
per[ons of the facraments, and interdiCl:ing di
vine worlhip in churches and chapels. So little 
are promifes and fiipulations of this kind to be 
depended . on ! 

We have feen that the Canadians had done 
without a bilhop [or fix years, to wit, from 
1760 to· 1.766, when Monlleur Briand returned 
into the province in that character. And I 
have been well affured that the greater part of 
the Canadians were very well fatisfied without 
one, and that it was only the more zealous and 
high-chu~ch party amongft them that wilhed 
to have a bilhop refident amongll: them for the 
greater fplendour and more permanent eflablilh
ment of their religion; the rell: of the people 
being very well con~ented with the very ample, 
.and indeed compleat, toleration of the worfhip 
. of it, in cQnfOrnli~y to the capitulation a,nd de-
finitive treaty of peace.. And they all had, in 
a manner, given up the expeaation of ever 
having another Popiili bifhop, in the courfe cf 
thofe fix years that they were without one, anq 
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"/ere ploepared to acquiefCe in the want of 
one, when Monfieur Briand returned into the 
province. 

The pretext which this gentleman and his 
patrons made ufe of with his Majefty's Mini
fiers of State in the year I i66, to induce them 
to confent to his returning into the province in 
the charaCter of a Roman-Catholick bi{hop, 
was the neceffity of providing new priefts tG 
fupply the vacant livings, or thofe which ihould 
become vacant hereafter -by the deaths of their 
incu-mbents. ~'You have granted, {aid they, 
~, to the Canadians by the treaty of peace, the 
c. liberty of publickly exercifing the worlhip 
cc of ,their religion. To the enjoyment of this 
(( privilege Roman-Catholick priefis are necef
cc fary. There is at prefent a great want of 
cc fuch priefts; there being manx.. pa~ilhes at 
(( this time in the pr-ovince that have no priells 
cc to do duty in them. And when the priefis 
«'now in the province thall be dead, their 
" places mull: be fupplied by new. ones. Now 
cc the quefiion is, how thefe new priefis £hall 
"be procured? Will you permit new French 
tC priefis to come into the province from old 
cc France, from time to time, to fupply thefe 
cc vacant livings? That would, [urely., be dan
e, gerous:: becaufe thefe French priefts might be 
tC fpies for the king of France; or, at leall, 
cc would be well affected to his interefi, aod 
1:( would keep up an attachnlent to old France 
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" in the minds of the Canadians, and a delire 
~c of returning to that government. Is it not 
<c much better to breed up the young Cana
"c dians to the Romilh church in the femina
<c ries, or colleges, which are already efiablifh
" ed in the province, and then to have them 
(1: ordained in the province it[elf, by one of his 
"c MajeUy's own fubjeCts, who will be con
" fiantly refident in the province? and, for 
cc this purpofe to pernlit a Roman-Catholick 
If' hilliop to refide in the province, by whom 
" thofe young Canadians may be fo ordained?" 
This was the argument, as I have reafon to 
believe, by which his Majefiy's Minifiers, ill 
J 766, were prevailed upon to connive at Mon
fieur Briand's returning in~o the provin.ce of 
~ebeck in the character of bilhop: I faYt 
connive at his doing fo·; becaufe,.as they did 
not procure for him any licence or penniffion 

• .,in writing to authorize him to do fo, it can 
hardly be called by any other name. And it 
·muil: here be obferved, that even the ~beck 
·aCl: itfelf {which refiores to the Romilh priefis 
their legal right to their tythes, and other an
tient dues from their Roman-Catholick pa
rilhioners) does no more than connive at the 
bilhop's exercifing the ·epifcopal authority in 
-Canada, there being no daufe in it that im
.powers him to do fo, or that makes mention 
.of his refidence in the province. 

The 
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The above-mentioned argument is certainly 

fpecious: but I do not think it conc1ufive. 
For it would have been eafy to have obtained 
the advantages, which are the ground of it, 
that is, the exclufion of fre£h priefts coming 
ioto the province from old France, without 
permitting a Popilh biGlop to refide in it, by 
purfuing the following plan. The feminary, 
or college, at ~beck might have been pre
ferved, with all its n1embers and teachers of 
popia) divinity and its revenues, (which are 
laid to amount to fix or ieven hundred pound~ 
Herling a year,) for the education of young 
Canadians to the profeffion of the priefihood; 
and when they had attained the proper age for 
taking orders in that church, thefe young men 
n1ight have been rent over to England at the 
King's expence with the Governour's recom
nlendation to his Majefiy's Secretary of State 
for America, as young men of good beha .. 
viour and principles, that were fit to be made 
prieils and hold benefices in the province. And 
:from Englat:ld they might have been fent to 
Munfier in'Germany, or to the Popiili canton of 
Lucerne in Switzerland, ( attended by fome proper 
and trufiy companion, who !hould have taken 
care that they iliould not have fet their foot in old 

, France) with recommendations, if they had gone 
to Switzerland, from the Secretary of State for 
America to his M~efiy's Refident, or other 
Minifier, to the Swifs Cantons; and there they 
might have been ordained to the priefthool at th~ 
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church of Rome by the hilhop of Munltet,. 

. or Lucerne, or fuch other Roman-Catholiek 
difiriCt, (not in old France,) as his Majefiy. 
in his royal Wifdom, !bould have thought fit 
to fend them to. And when thus ordained 
priefis of the church of Rome by fueh foreign 
Popilh biiliop, they iliould have returned to 
England, and from thence to ~beck by the 
firO: convenient opportunities, at the king's -ex .. 
pence. Such a voyage to Europe would pro
bably have been confidered, by the young can
didates fOr the priefihood who would have had 
occafion to take it, as a party of plea(ure rather 
than a hardlliip. And the expenee of it to 
the Publick would have been trifling; perhaps 
3001. or 4001. once in three or four years. 
For, as the whole number of pariOle5 in the 
province is but 128, (at leafi it was no greater 
in the year 1767; I know not how nlany new 
parilhes may have been created fince :) a fup
ply of two new priefis a year) or fix or (even 
every three years, would probably have been 
fufficient to keep the benefices always full. By 
this obvious and ea[y method of procuring new 
priefis for the fupport of the Roman-Catholick 
religion agreeably to the toleration promiIed 
by the capitulation and treaty of Peace, the 
fuppofed necefiity of permitting a popia1 bi
ihop to refide in the province might have been 
avoided. But, fince a Popifh billiop is per
mitted to refide there, [ am extreamly glad 
h~ has a penfiQO frQm t.he crownJ and that 

~ h~ 
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his acceptance of it has leff'ened his influence 
over the French and Roman-Catholick inha
bitants of the province in the manner repre
fented in the foregoing papers. 

We have feen above in the Account of tlJ~ 
proceedings, &C4 page 112, the Petition of a 
fmall number of the French inhabitants of the
province of ~ebeck to the King's Majefiy 
concerning the revival of. the French laws and 
the admifiion of Roman-Catholicks to places 
of truft and profit, which was made the 'foun
dation of the late ~ebeck act. And we have 
feen in th~ Petition of the Britilh and other 
protefiant inhabitants of the province to the 
houfe of Commons againft the faid Q!!ebeck 
aCt, that they declare) ". that the faid French 
petition had l1ever been imparted to the inhabi
tants if the province in general, that is, to the 
freeholders, merchants, and traders of the pro
evince, who are equally alarmed with them (the 
Jaid Britifh and other inhabitants,) at the Cana
dian laws being to take place, but was in a jecrtt 
manner carried about and jigned by a few of thi 
Seigneurs, Chevaliers [de Saint Louis] [French] 
Advocates and others in their corifidence, at the 

foggeJlion and under the injluence of their prie.fls:' 
See the Account of the Proceedings, &c. page 
257. It is therefore to the influence of the 

Ronliili 
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Romilh ptiells of the province of ~ebeck~ 
who aCl: under the authority and by the di
rection of their bith0r, that we are to afcribe~ 
in a great meafure, the fending over that French 
petition in the beginning of the year 1774. 
which was made the foundation of the ~e
beck aCt. _ And I have hear~d by other ac
counts, that the faid bifhop"s influen€e was very 
powerfully exerted to procu.re the fignatures to 
that petition: fo that the prefent revival of the 
French laws in all €ivU matters by the late 
Q!!.ebeck aCt ~ in a great d~gree owing to 
that hi£hop. This is confirmed by the fol
lowing patrage, which is contained in a paper 
writ by a French Roman-Catholick of very 
good fenfe in the province of Quebeck about 
the month of November; 1774. a few filonths 
after the arrival of the faid <l!!..ebeck act in the 
province, and during the fira great and gene
ral confternation into which the great body of 
the inhabitants of the province, both 'French 
and Englilh, Roman-Catholicks and Protef
tants, with the few exceptions a hove-men
tioned, were thrown by its contents. 

1/ faut (}b[erver que, (i'lo IDi Anglf)ifo n·a pos 
en lieu dans Ie pats, et que ceile des. Franfois a 
pris.fa place, l'lvlque de~ebec eflle frul auteur 
de la choft :----.. ~eJ fi que/queJ Jezgneurs. ont 
approuvl cet arrangement, que c'ejJ 11,i Ju. gout 
des bourgeois ni des habitants, 'lui ft ~oyellt 

T tlClue/lemcnt 
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aCluellement genes tel qu' i/~ I' etoi~nt du. temps 
des Franfois :----~e la lot Anglot{e, qut avoit 
Jitlf!fle depuis Ie jiege, avoit mis tout Ie mont!; 
tlU meme ni1Jeau; et que tout Ie monde etott 
content ." 

'IranJlation oj the foregoing French pajfoge. 

cc It mull: be obferved, that the fuppreffion 
" of the Englilh law in the province by this 
c, aCt of parliament, to make way for the re
ce viva} of the French law, is inti rely owing to 
" the bHhop of Quebeck :----That, though it 
c. may be true that a few of the feigniors of 
" the province have expreffed an approbation 
(C of this new fettlement of its laws and go-' 
CC vernment, it is not at all fuited to the tafies 
" of either the merchants and other inhabitants 
" of the towns in the province, or the peafants; 
CC all of wnom now conceive themfelves to be 
cc reduced to the fame uneafy flate of fervitude 
" to the nobleffe and the officers of government 
" in which they were kept in the time of the 
" French government :-----That the laws of 
cc England, which had been in force in the 
cc province ever fince the conquell: of it by the 
ce BritHh arms, had introduced an equality of 
" freedom and independency t4,rough all ranks 
C C of, people in the province, and had thereby 
~' given general fatisfaCl:ion to them ail.': 

Jl'rom 
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From this and all the other preeeding papers 
I think it is fufficiently evident that the revival 
of the whole body of the French laws in civil 
matters in the province of Quebeck by the late 
aa: of parliament, is by no means agreeable to 
the bulk of the French, or Canadian, inhabitants 
of the province, any more than to the Englilh 
fettlers in it. And they are likewife but little 
pleafed .(as I am informed) with that part of 
the [aid aCt wl?ich has revived the conlpulfive 
~blig~tion of the Roman-Catholicks to pay the 

. priefts their tythes and other antient dues. The 
reafon of this dilfatisfaa:ion is fet forth in the 
following paper, which was publifued in the 
form of a letter in the Public Advertifer of 
December 29, 1775· 

On the diffatisfaCl;ion of the Canadians 
at the re-efl:ablHhment of popery in -
Canada by the late ~~beck. aCt.-

December 9, 1775· 

I T may feem firange, Mr. Printer, to many 
. of your readers, that the re-dlablilhment of 

the popilh religion in Canada, by giving the 
priefis· a legal right to t~eir tythes; can l?lve 

. given the ROlnan-Cathohcks 10 that provlllce 
any difguft, as they are known to be ftrongly 
~ttached to that reli~on: yet, that it has done 
. . T2 G 
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fo in a. very high degree, I am well afrured by 
fame gcntlenlen of fenfe and credit that are 
late 1 y arrived here from that country. This 
event does not indeed much furprize thofe 
perfons who were acquainted with the flate of 
that rrovince before the paffing of the ~ebeck 
bill; for they knew how amply the popi(h re
ligion WClb tolerated there before that time' by 
virtue of the c:pitulation, a·nd the remarkable 
fpirit of mild nets and jufiice which then induced 
both the government of the province and the 
Englilh and other proteftant inhabitants of it, 
to obferve and e~ecute that facred article of the 
capitulation to its utnlofi extent; and they had 
been witnetfes of the great ai1:onilhment and 
fatisfadion which this h:gh degree of toleration 
had excited amongfi: the Canadians; which 
indeed was fo great, that the noblelle of the 
province did not venture in their petition of 
December, 1773, (which was made the foun
dation of the late ~ebeck-aa) to make any 
complaint upon this head; for the few perfons 
\vho figned that petition, (who, including a boy 
of I 3 years of age, and fome other very youn~ 
perfons, amounted only to 65 perfons, in the dl
ftritl: of Montreal ) fay nothing of a want of free
d~ in the exercife of their religion, but com
plam only of the exclufion of Roman-Catholicks 
from places of truft and profit, which is an in
convenience of a quite different kind, and which 
even thofe of the prote£l:ant di1fenters from the 
Church of England, who comply with the terms 

of 
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of the toleration aa~ are expofed to here ill 
England. But" to retqrn to the toleration of 
the Roman-Catholick religion in Canada before;. 
the lat~ ~beck-aCt,-,-1 fay, that it was fo 
compleat as to aftoniiJl the CanadiaIlS, and give 
,hem the fulleft fatisfaCtion~ The churches and 
thapels of th<;: province were all left entirely ,in 
their hands: their priefts poffeff~d the glebe 
Jands and padQnage houfes: ~hey wore ~heir 
J'tabits on all occafion~ and in all places~ and 
performed their reHgious exercifes and ceremo
pies in their antient and accuftomed lTIanner~ 
and even had their publick proceffions of the 

. hoft through the tlr~ets of Quebeck and Mon~ 
treal, as often as they pleafed, and without the 
Jeaf}: moleO:ation or infult, or even ridicule, from 
the protefiants in the province.~-The protefrants 
(:ontented t4~felves with borrowing of the 
Recollet monks at ~beck, and of the U rfuline 
nuns at Montreal, '-by their leave and favour • 

. the ijfe of their refpea:iv~ chapels for one hour 
jn a week, ~very Sunday morning, for the per
funnance of divine fervice. Such was the tole
ra.tion of the Roman-Catholick religion before 
Ple late Quebeck- aCt. It could not be more 
(:0 m pleat, and the Canadians were perfectly 
fatisfied with it. 0 Yet it was put a toleration; 
the fupport of the religion depended entirely on 
the free choice and will of the Canadians, and 
no legal procefs could be ufed in the courts of 
juftice, to compel them to pay the tythes, and 
other former taxes, for the maintenance of their 

priell:s. 
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priefis. And this the ·Canadians well knew 
and were nluch pleafed with, becaufe (they 
faid) it made their priefis more condefcending 
and affable in their behaviour to them, and 
more diligent in the difcharge of their duty. 
This being the cafe, I believe, Mr. Printer, it 
will no longer appear furprifing to your readers, 
that the Canadians lhquld not be pleafed with 
that dauCe in the late ~a, which, without in
treafing the freedonl of the exercife of their 
reJigion (for that, in truth, could not be in-" 
crea.ied) has unneceffarily and officioufly revived 
the compulfive obligation under which they had 
formerly lain, to pay the priefis their tythes, 
but from which they had lived exempt and 
happy for the fpace ot fifteen years. I fay, this 
compulfive obligation to pay the tythes, has beiO 
l'ev·ived unneceJ!arily and qjicioujly, becaufe no 
part of the above-mentioned petition of a few 
of the nobleffe (though obtained, as I am ere .. 
dibly informed, in the moft clandefiine manner, 
and by the utmofi exertion of the bithop's in
iluence J requefied the reviyal of it: and much 
lefs was there the leafi reafon given to the govern
ment to fuppOfe that the rell: of the Canadians, 
the merchants, tradefmen, and yeomanry of the 
province; that ist. in a word, the great bodY'Qf 
the Canadian PEOPLE, (whofe wifhes alone 
0ught to have been confulted on this occafion) 
were in the leafi defirous of it. And in faCt, 
noW that this obligation is revived, they are 
equally furprifcd a.nd difgutled at it. Aad, I 

prefume, 



prefume, the impartial part of your readers, 
Mr. Pril1ter, when they read this plain and tru~ 
nate of this matter, will no longer wonder at 
their being fo. 

I aln your humble fervant, &c. 

P. S. I· am told that the Canadians are at 
this time under dreadful alarms at the appre
henfion of the numerous fuits for tythes which 
they expect their priefts will bring againfi them, 
as foon as any Courts of Civil Judicature lhall 
l?e opened in the province. For by the late 
ACt of Parlialllent, all the former Courts of' 
Jufiice were abolilhed on the Ifi day of May 
taft, and no others were erected in their ftead ; 
the confequence of which has been, that the 
province has continued in a fiate of anarchy, 
at Ie aft with refpe,ct to Civil Matters, ever fince 
that fatal day. For the new Legiflative Council, 
(confifiing of Monfieur de Bellefire, Monfieur 
de Contrecoeur, Monfieur La Corne de Saint 
Luc,' and others,) to whom the delicate and 

,difficult bufinefs of erecting new Courts of Ju-' 
dicature in the province, to fupply the place of 
the old ones, was entrufied by the late Act, 
have not yet exercifed their Legiflative Talents 
in the difcharge of this important duty. I mean 
on the 15th of Iaft October: fo, that from the 
1ft of May till that day nocivil aCtion of any 
kind could be brought in the province. It is 
(uppo[ed, however, that thi~ ftate of thiogs can~ 

not 
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not iafi long; and that the Governour and his 
Legifiative CounCellors, will foon meet again 
to confult upon this very urgent bufinefs. And 
happy will it then be for the province, if ~hey 
lifien more to the advice of IvIr. Hey, the Chief 
Juftice of it (who is a Man of real under
ftanding) than they did at their laft meeting, 
when his fuggeftions in· favour of the re
eftablifument of the Commercial Laws of Eng .. 
land and the Trial by Jury, (to be had at the 
option of the parties, with the confent and 
approbation of the Judge) were oppoCed by 
Monfieur La Corne de Saint Luc; and the other 
new Roman Catholick Members of the Coun
cil, till their Meetings were broke up by the 
news of another invaflon of the province, by 
the troops of the United Colonies near Mont .. 
real. 

The ~beck aCt abolilhed all the courts of 
jufiice in the province on the firfi: day of May, 
1775, by the following remarkable_ claufe: 
" Be it further enaEled by the authority tifore.foid, 
that the jaid proclamation, (of OE/9ber, 1763) 
fo far as the fame relates to the laid province of 
~ebeck ;---and the com11lilJion under the aut~or;tj 
whereof the government oj' the fold province is at 
preJent adminijlered ;---and a/I and every the ordi
nance and ordinances made bJ the Governour and 
Council of ~ebeck for the time being) relative.ll) 

the 
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the civt"l government and adminiflration of juflict! 
in -the -[aid province ;-- and all commilJions to 
judges and other ojjicers thereof; - be, and the 
fame are, hereby revoked, annulled, and made void, 
from and after thefirfl day if May, one thoufand, 
feven hundred, and feventy-jive." And it did 
not efiablifh any other courts of jufiice in the 
province in the roan) of thofe which it fa abo
lilhed; but orily recognized a power in the 
crown to efiablilh them. The danfe by which 
this power is recognized in the crown is as fol
lows. "And be it further enaEied by the authority 
aforifaid, 'rhat nothing herein contained Jball 
extend, or be conflrued to extend, to prevent or 
hinder his Majefly, his heirs and /itccejfors, by bis 
or their letters patent· under the great flal of 
Great-Britain, from ereCling, conjiituting, or 
appointing, ruch courts of criminal, civil, and 
ecclejiaflical, juri/diClion rzoithin and jar tbe (aid 

... province of ~ebeck, and appointing, from time 
to time, the judges and rfJicers thereof, as bis 
Maje/ly, his heirs and fucce/Jors jhall think lle
ceJIary and proper Jor the cz'rCltlJ!flalZces of tbe 
jaid province." 

In purfuance of this clau[e it iliould feern, 
that forne infirument ought to have been pre
pared by his Majefiy's authority, and paffed 
under the great feal of Great-Britain, as {oon as 
pollible after the paffing of the Quebeck acr, 
to erect other courts of jufiice in the province, 
which lhould begin to fit and exercife their 

U powers 
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powers of judicature on the faid firfi day of 
May, 1775, in lieu of the former courts of 
jufiice, which were to ceafe and be abolilhed 
on that day. But no fuch infirument was 
prep~red: infomuch that, when the firfi day 
of May arrived, the province muft have fallen 
into a flate of perfeCt anarchy by means of the 
firfi of the two foregoing claufes of the ~ebeck 
aCt, if Governour Carleton had not endeayoured 
to prevent it by appointing three magiftrates, 
whom he called Conflr:vators of the Peace, for 
the difiricr of Qp,ebeck, and as many more for 
the difirid of Montreal. Thofe appointed for 
the diftriCt of Quebeck were Mr. Adam Ma
bane and Mr ~ Thomas Dun, (who had been 
the judges of the court of Common-Pleas for 
that difiricr before the fuppreffion of that court 
on the [aid firfl: day of May, 1775, by the 
Quebeck ad,) and Monfieur Claude Panet, a 
French Roman-Catholick lawyer and notary 
at Qyebeck: and thofe appointed for the 
difiriCt of Montreal were Captain John Frafer 
and Mr. John Marteilhe, (who had been the 
judges of the court of Common-Pleas for that 
difiritt before the fuppreflion of that court on 
the [aid firfi day of May, 1775, by the ~beck 
aCt,) and Monfieur Rene Ovide Hertel de 
Rouville, a French Roman-Catholick gentle
man of Mon~real, who had been a judge at 
Three ·Rivers in the time of the French go",: 
vernment. 

$oon 
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Soon after the appointment of there confer
vators of the peace, an accident happened at 
Montreal which gave occaGon to thofe of that 
difiriCl: to exercife their authority in a very re
lnarkable manner. It was as follows. 

On the morning of the lfi of l\1ay, forne iIl
rlifpofed perfons (who remain to this hour lln
difcovered) had daubed over the king's buil: at 
Montreal :with black, and hung a crofs at the end 
of it, which they indecently ornamented with a 
mitre and a firing of beads, and writ under it 
thefe opprobrious words, 'Voici Ie Pape du 
~ Canada, et Ie Sot des Anglicans;" that is, 
~ This is the Pope of Canada and the Fool of 
, England." 

This act was undoubtedly feditious, and de
ferving of punifument; but it was not, and I 
prefurne few EngliGlmen will think it ought to 
have been, a capital crime. However, it teems 
that Monfieur de Bellefire, a French gentleman 
in the p.:ovince of Quebeck, and one of the 
new Roman-Catholick members of the legiila
tive councilefiablilhed in it, was of a different 
opinion; for as the people were gathered to
gether on the next day to hear a proclamation 
inade of a reward for the difcQvery of the per
fans who had committed this offence (which 
reward was no Iefs than one hundred guineas, 
which the Englilh inhabitants of Montreal had 
i~me~iately fubfcribed at a general meeting, 

U 2 aud 



[ 156 ] 

Clnd which was proclaimed by beat of drum at 
the head of the grenadiers of the 26th regiment) 
this very loyal French gentleman faid, 'that he 
, would give 1001. out of his own pocket to 
, find out the perfons who had done this, and 
4: fee them feverely puniilied and fent out of 
, the province; for that they deferved to be 
, hanged, and, if they were in France, would 
, b r " e lO. 

Upon hearing this ';evere opinion, a young 
Engliili merchant, of the name of Franks, who 
is fettled at IVlontreal, and who at that time 
happened to be' fianding near :t\tIonfieur de 
Bellefire, replied to him in thefe wo!"ds, "On 
" ne pend pas pour fi peu de chofes en Angle
" terre;" that is, "In England men are not 
<c hanged for fuch [mall offences;" which 
words he repeated twice or three times. This 
provoked Monfieur de Bellefire to fuch a degree, 
that, after giving the young man D1uch oppro
brious language, he at lafi: proceeded to blows, 
{truck him in the face, and pulled him by the 
nofe; upon which the other gave him a blow 
in the face, which knocked him down. The 
next day, l\tay the 3d, upon a complaint of 
1\Ionfieur de Bellefire to the {aid confervators of 
the peace for the difiria. of Montreal, not of 
the blow he had received from Franks (for to 
this he was confcious he had given occafion by 
(hiking him firfi:) but of the words pronounced 
ry tbe latter, to wit, " that in England people 

" were 
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cC were not hanged for fuch fmall offences;" 
thefeconfervators iffued the warrant here-under 
following for committing young Franks to 
prifon: and he was accordingly carrien thither 
by a party of foldiers with bayonets fixed; and 
10,0001. bail, that was offered to procure his 
liberty, and be fecurity for his appearance to 
take his trial for this offence, was refufe(~. And 
there he continued for a week; at the enrl of 
which time the fame confervators of. the peace 
(by the direCtion, as it is fuppofed, of Governour 
Carleton) ordered him to be difcharged without 
any bail at all. The warrant of commitment 
was as follows: 

.. 
CC DifiriCl: de Montreal. 

« Par Jean Frafer, Jean l\1arteilhe, et Rene 
" Ovide Hertel de Rouville, ecuyers, juges et 
" confervateurs de la paix dans la difiriCl: de 
" Montreal. 

I 

" Franc;ois Marie Picote de Bellefire, ecuyer, 
" ayanl fait fernlent fur les Saints Evangiles, 
" que, mardi Ie deuxieme May courant, s'etant 
cc arrete pour entendre la publication d'un ban 
" a l'occafion des miferables qui avoient infulte 
" Ie bufie de fa Majefie, il auroit dit hautement, 
" qu'ils meriteroint d'etre pendus; a qui Ie 
" nomme Salifuury Franks auroit repcJlldu avec 
Cc aigreur, "que ron ne pendoit point pour fi 
" peu de choies, et. que cela ne valoit point la 

" 'peine ." , . 
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,c peine;" ce qu'il avoit differentes fbis, pubIi~ 
" quement et a haute voix re-itere : 

" N ous. ayant egard a Ia ditte pIainte, et con-
" fiderant combien tout bon citoyen doit en- • 
" vifager avec horreur un aCte auffi atroce, et 
~c que, par confequence, touts les propos qui !ellden! 
U a dire que c'dl pel/, de chafes, doivent eIre reputes, 
tc crimilZels; . 

<c Pour ces caufes nous vous authorifons et 
cc nous VOllS ordonnons de cond~ire Salifbury 
Ie Franks dans la prifon de cctte ville, pour y 
" etre detenu jufqu'a ce qu'il· en foit de
cc charge par la loi. Et pour cela ce ~arrant 
" vour fervira de dccharge. 

(~ Don ne a Montreal fous nos {<;eaux e~ 
" [eings Ie troifieme jour de May, 1775. 

" Seigned, 

,C; JOHN FRASER, 

" JOHN MARTEILHE, 

" HER rEL DE ROUVILLE. 

" Aux bailiffs de Montreal." 

The warrant to the jailor to receive and de~ 
tain him, was as follows : 

" y cu 
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cc You are hereby" ordered to receive t.he 
(c within mentioned "prifoner, and keep him 
" in cuftody, till by law difcharged. 

" J. F~ with" the initial letters of judge 
" Frafer's name. 

CC To Mr. Mackay, gaol-keeper!' 

The Englilh of the above warrant of c'Om-" 
rnitment is as follows: 

, (C Diftritl: of Montreal. 

tc By John Frafer, John MarteiIhe, and Rene 
('f Ovide I-Ierte1 de Rouville, erquires, judges 
'" and confervators of the peace in the difirifr 
cc of Montreal. 

" " Whereas Francis Mary Pic6te de Benefire, 
" efquire, has made oath on the Holy Gofpels, 
" that, on Tuefday the fecond day of this pre
" fent month of May, as he was !landing fiill 
" in the ftreet to hear a proclan1ation publiihcd, 
" concerning thofe wretches who had infulted 
" his1\1ajefiy's buft, he had openly declared 
" that he thought they deferved to be hanged: 
" And that thereupon one Salifbury Frank: 
" had anfwered with iliarpnefs, " that it was 
" not ufual to hang people for fu~h fmall of
" fences, and that it was not worth while to 
Ce do fo j" and that he had repeated thefe 
" words feveraI times) and with a loud 
~c voice: 

" We, -,... 
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cc We, having regard to the faid complaint, 

cc and confidering that every good fubject 
" ought to look upon the faid infult to his 
c' Majefiy's Bufi as an aCt: of the moll: atrocious 
CC nature, and as deferving of tbe utmofi ab. 
c' horrence; and that therefore all declara
,c tions made in converfation that tend to 
" affirm it to be a fmall offence, ought to be 
c. efieemed criminal; 

(( Do, for thefe reaCons, authorize and com
cc mand you to convey the faid Salifuury Franks 
cc to the prifon of this town, to be there de~ 
(( tained until he lhall be thence difcharged 
" according to law. And for fo doing, this 
" warrant iliall be your jufiification. . 

CC Given at Montreal, under our hands 
" and feals on the third day of May) 
cc 1775. 

Signed, 

" JOHN FRASER, 

" JOHN MARTEILHE, 

" HERTEL DE ROUVILLE. 

The warrant for his difcharge, on the 9th 
day of the fame month by the fame magi
fhates, was as follows: 

" Dillrict 
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" DifiriCt of Montreal. 

CC By John Frafer, John Marteilhe, and Rene 
cc Ovide Hertel, efquires and confervators of 
" the peace in the faid diftriCl: in the province 
" of ~ebec. 

" To the keeper of the jail in Montreal • 

. , Whereas David Salifuury Franks is now 
cc in your cufiody, in virtue of our warrant 
cc duly fealed and fign€d; thefe are now to 
" command you to forbear detaining any longer 
cc the {aid David Saliiliury Franks, but to fuffer 
" him to go at large wherever he pleafes, and 
cc that without fees. And for fo doing, this 
Ie will be your fufficient warrant. 

ee Given und~r our hands and feals at Mont
ee real the 9th of May, 1775. 

CC Signed, 

U JOHN FRASER, 

" MARTEiLHE, 
'C HERTEL DE ROUVILLE." 

The reader will make his own refletl:ions . . 

on the £lyle of the above warrant of commit
ment, and the fpirit of the new government of 
that unhappy province that appears in it. 

x TLe 
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The occafion of iffuing this warrant is re
lated more minutely in the following narra
tive of the whole tranfaCtion, which was writ
ten by the poor young man himfelf who was 
the fubject of it, during the time of his con .. 
finement. It is writ with fuch an air of truth 
and modelly, and with fuch fhong profdlions 
of loyalty to his Majefl:y, as cannot fail to in
creafe that indignation in the brealls of all the 
readers of it, which they, doubtlefs, muil: have 
felt at the relation of the unworthy treatment 
he has met with, and the perufal of that 
firange, arbitrary, warrant, by which he was 
imprifoned. 

A NAR-



A NARRATIVE of the quarrel that 
. happened on the fecond day of laft 
May, 1775, at Montreal, in the pro
vince of ~ebeck, between Monfieur 

· . De Bellefl:re, a French gentleman 
of that, province, and Mr. Da vid 
Salifbury Franks., a young Englilh 
merchant, or trader, of the [arne 
place, and which was the oecaGon 
of the. imprifonment .of the latter 
by Captain John Frafer, Mr. John 
Marteilhe, and Monfi.eur Rene Ovide 
Hertel de RQuville, confervator3 of 
the peace for the diftriCt of Mont
real. Written by Mr. Franks him
felf during his confinement. 

WHEREA,S my affair with captain Bellefire 
(for which I am confined in the prifon 

of this city) is not perfet.l:ly known to the' 
publick;, I take this method of lhewing to 
every impartial perfon a true {late of it from 
the beginning: 

On the 2d of May I was ftanding with Mr. 
Kay, Mr. Montigny, Mr. Rouffeau, and feveral 
others at the corner of the Seminary Garden, 

X 2 . oppofite 



oppofite to Mr. Kay's houfe. We were all 
waiting to hear the publication of a reward 
offered to find out the perpetrators of that in
fuit offered to the Marble Bull: of" his Majefiy 
lafi: 30th of April. The drums and cryer 
were jufi coming up, and our difcourfe turned, 
as was natural, on that fubjeCt. We all con
demnl:d it as an atrocious aCtion that deferved 
a very heavy punilhment. I alked, what 
could be done to the perfon who committed 
the aCtion, if he was found Dut. Our opi ... 
nions differed upon this point: and juft at 
this infiant Monfieur De Belleftre intruded in
to our company, and faid, in a very haughty 
tone to me by way of anfwer to this queftion, 
" It feroit pendu;" that is, " that he would 
" be hanged." I turned about, and replied 
very coolly, " that I thought that by the law 
cc it was not death." Monfieur De Bellefire 
then faid, " that I fpoke like a fool and a 
" babillard, or idle prater." I told him, that 
I was not ufed to fuch language; and, to avoid 
hearing any more of this kind, I fiepped a 
little from him. He then came up to me 
again, and very imperioufly afked me, what I 
knew abou t the matter, and gave me a pulh 
pretty roughly on the arm_ I told him I did 
not underfiand fuch ufage. He then called 
me by iome other bad name in French, which 
~ do not ;emember; and, upon my returning 
It, he called me 'Jean Foutre. I gave him 
back the Jean Fot/tre; upon which he took me 

by 
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by the flare, and twilled it. This was a fecond 
aifault, and of fa violent a kind, that in return 
I caught hold of him by the coat, and he at 
the fame time caught hold of me by the hair. 
I dealt him a few ftrokes on the face, and 
he at the fame time gave me fame knocks, 
and one (which, I think, was with the butt 
end of his flick) over the eye. Mr. MontignYI 
to the beft of my knowledge, cried out at 
firft, " LaHfez-les battre j" (that is, ~, let them 
U fight it out.)" But finding, I had the ad .. 
vantage, het:ook me off from Monfieur De 
Bellefire by Ll1e hair. Mr. De Bellefire then 
again made up to me to firike me with his 
flick, but was prevented by the Gentlemen near 
us. I then went away, after taking the by"!" 
flanders to witnefs, that he not only abufed 
and affaulted me in the publick ftreet, but alto 
called me, Joutu coquin, twice or thrice, for 
which I told him, I would profecute him. In 
the afternoon of the fame day I waited on Mr. 
Marteilhe, and opened the affair to him. H~ 
told me to fit down, and write out my depo
fition j and when I had done fo, and read it 
to him (being in Cubfiance as above) he told 
me, he would not adminill:er the oath to me, 
but bid me call upon him in the rnorning of 
the enfuing day. Upon this I went over to 
Mr. Frafer's houfe to nlake my depofition be
fore him; but he was gone into the country. 
And on this day (the 4th of May, the day 
pext after that on which this quarrel happened) 

. I.called 
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1. called again on Mr. Marteilhe, whQ" t~ld mo 
to go over to Mr. Frafer·s, as he anQ Monfieur 
De Rouville were then together. I accQ~dingly 
went thither, and, after having waited there 
fome time, I was admitted to Mr. Rouvilleand 
Mr. FraCer. Mr. Frafer afked me if I had any 
bufinefs with him: upon which I prefent'ed to 
him my intended depofition ready drawn up. 
He took it, and read it over, and then aiked 
nle very angrily, " if I was the perfon who 
" had treated Monfieur De Benefire in fo fcan ... 
Ie dalous a manner." I told him, " yes; and 
" that fuch abufe as I had then received from 
c, Mr. De Belleftre I could not bear from any 
ce man on earth but my prince, or his repre'"! 
Cc fentative j and that my education apd rank. 
e, in life, though not high, were yet abov<:, 
" fuch treatment." I-Ie faid I had no bufinef~ 
to enter into altercation upon the fubjeCt. I 
an{wered, " that I had not done fo, and that 
cc I had not intruded upon Monfieur De B~l .. 
" lefire, but that he had come into th~ com~ 
" pany with which I was converfing; and that 
" I h;td rather avoided than fought to difpute 

C( with ililn on the [ubject. And then I de
" fired lYlr. Frafer to take my depofition, tha~ 
'e I nlight fend it to my haher at ~ebeck for. 
c, him to lht:w it to his Exccll~ncy Governour, 
" Carleton, to whom I had the honour to be 
" known, hoping [hat his Excellency would 
'e be convinced by it that I was Jar from be.., 
" ing a difiurber of the peace, or dilatieClcq 

" l0 



ctto Governtnent. And I added, that I waj 
" of too little confequence to cr-,=ate any di(
" turbance, but that what little power I had' 
cc fllould be always exerted in fupport of hii 
cC Majdl}i's authority; for that my heart was 
" truly loyal and upright; and I was fo far 
" from approving what was done on the 30th 
" of April to the King's Bull, that I detelleq. 
" the aCtion, and would freely contribute my 
cc !hare of the reward offered by the merchants 
" -to· find out the authors of it." Mr. FraCer 
then deftred me to call again in the afternoon; 
which I accordingly did, and waited there 
about an hour and a half without being ad
.mitted to fee him. At laft, having fome bufi
nefs at honle which I wanted to do, and think
ing I might go about it, I refolved to go home 
for a iliort time, and told the bailiff in writing 
that I would be back again prefently. 

I had gone but a few fieps from MI·. Fra~ 
fer's door when I met Mr. Marteilhe, who wai 
going thither. He alked me where I was go
ing? and at the fame time two bailiffs caHed 
out to me to come back immediately. I ac
cordingly returned, and was lhewn into a room, 
where Mr. Rouville, Mr. Frafer and Mr. Mar
teilhe were alfembled; who, after telling nle 
th.at I had behaved very ill, read the warrant 
of commitment, of which the publick has fcell 
,opies (the charge in which is very falfe) and 
t.QJ4 m~ I wa~ a prHQIle.r. I faid l " that it 

" Wa6i 
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It was very hard that I ihould be fent to jaH 
" for differing in opinion from another man ~ 
cc that it would greatly injure my little affairs ~ 
IC that I had no clerk, and nobody but my 
cc fifier to take care of my houfe and bufinefs j 
cc and that the was defencelefs, and liable to 
cc be impofed upon: And I concluded with 
Ie offering to find bail to any amount." This 
offer they peremptorily refuCed3 and gave me 
in charge to two bailiffs, and a file of foldiers, 
who conduCled me here (to the publick prifon 
of Montreal) about four o'clock, like the 
moft ignominious offender. I begged the Judges 
to fend off the foldiers, and not make me a 
fpeCl:acle to the world, and I gave my word 
that I would go quietly to jail with the bailiffs; 
But this requefi they likewife thought fi~ to 
refufe. When I was got to the prifon, I wrote 
a few notes to fome of the gentlemen of my ac
quaintance iii the town ( of Montreal ) to acquaint 
them with what had befallen me; whereupon 
they went to the Judges, and offered bail for 
me to the amount of [onle thoufands of pounds: 
But it was again refufed. . 

Meffieurs Rouville, Marteilhe and Frarer 
would not take my depofition concerning this 
affair, though I applied to them before Mr. de 
Bellefire : Yet they afterwards took his depo
fition, and committed me to priCon in conre
q uence of it. 

This 
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This is a true 11:ate of the affair;. and, as 
ruch, I fubmit it to the perufal Qf the impar
tial publick. 

PA VIn SALISBVR y FRANKS. 

From Montreal Jail, May 4; 1775. 

P. S. SinCe -I wrote the above~ his Excel
lency Governpur Carleton has ordered, me to b~ 
fet at Liberty, without paying the jail fees, by 
an Exprefs from- ~beck to Captain Frafer. 
This was done on Tuefday the 9t~cL.vf May, 
at half ~n hour after four o'clock in .the af. 
ternoon. 

The only kind of judicial authority that feems 
to have been efiahIHhed in the province of Que
beck from t:le firfl: day of .May, J 775, (when, 
by the above-mentioned daufe in the ~ebeck ... 
aCt, all the courts of jufiice and commiffions 
in the province were abolHhed, without ap eila
blilhment of any others in their room,) to the 
ninth of the following month of June, was 
that of the aforefaid confervators of the peace. 
On the faid ninth of June Governour Carleton 
Hfued the following proclamation for -etll:ablith .. 
ing martial law throughout the province. 

y By 
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Bv I-lis Excellency GUY· CARLETON, 

I (~apta;n-general and Governollr in 
Chief, in and over· the province of 
~ebeck, and the territories depend
ina thereon in America, Vice-admi
ral of the fanle, and Major-general 
of his ~fajefiy's forces, commanding 
the Northern difiriCl, &Ci. &C. &.c. 

,n" 

APR 0 C LAM A T ION. 

CC ,.\1HEREAS :l rebellion prevails in many 
" of his l\1:~efl:y'~ colonies in America, 
(( and particularly in fame of the neighbouring 
(C ones; and whereas many of the aforefaiCl 
ce rebels have wi.th an armed force made in
" curfions of late into this province, attacking 
cc and carrying away from thence a party of 
" his Majefiy's troops, together with a parcel, 
cc of £lores and a veffel belonging to his lvla
"jefiy, and are at prefent aCtually invading. 
c( this province with arms in a traiterouSi and 
" ho£lile manner, to the great terror of his 
cc Majefiy's fubjeCts, and in open defiance of 
C'c his laws and government, falfely and rna ... 
cc licioufiy giving .out, by themfelves and their 
cc abettors, that the motives for fo doing are 
U to prevent the inhabitants of this province. 

" from 
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CC from being taxed and opprelfed by gov.ern
'c ment, together with divers other faife and 
" feditious rLt~orts, tending to enfiame the 
" minds of the people and alienate them frOlU 
" his I\1a_~cfty: To the end therefore that fo 
" trea{on~ble an invafioD may be [oon defeated, 
" that all fuch traitors with their faid abettors 
" m<ly be fpeedily brougbt to jullice, and the 
cc pu:~lick peace and tranquillity of this province 
(( again refiored, \vhich the ordinary CQurie of 
" tile civii laV1 is at pre[ent unabl~ to eff'etl-, 
" I have thought fit to ifiue this prQclamatioD, 
" hereby declaring that, until the aforefaid good 
(( purpole can be attained, I {ball, in virtue of 
" the powers and authority tome given by his 
" Majdly, execute lVlartial Law, and caufe 
" the fame to be executed throughout this 
cc province.: and to that end I (hall order the 
cc militia within the farne to be forthwith raired. 
cc But, as a fliflicient number of commiffions to 
" the 1everal officers thereof cannot be in1mc
" diately made out, I ihall in the lnean time 
't direCt: aU thore 'having any militia tXnnmiillans 
" from the I-lon. Thomas Gage, the Hon. " 
" James Murray, ;Ralph Burton, and Frederick 
" Haldimand, Efquires, heretofore his Majei1:y's 
" governours in this province, or either Cif th~m, 
" to obey the fame, and execute the powers 
" therein mentioned, until ,they {hall receive 
C' ordersfi'om me: to the contrary; and I do 
" accordingly in his Majtfiy's' nalne hereby 
" require and command all his fubjeCts in this 

y 2 " pro~ 
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" province, and others whom it may concern. 
" on pain of difobedience, to be aiding and 
Gl affifiing to fuch commiffioned officers, and 
(' others who are or may be commifflOned by 
" me, in the execution of their {aid' com
cc miffions for his Majefiy's fervice. 

cc Given under my hand and feal of arms at 
" Montreal, this ninth day of June, one 
cc thoufand feven hundred and feventy ... 
• c five, in the fifteenth year of the reign 
cc of our Sovereign Lord GEORGE the 
" Third, by the Grace of GOD, of 
(C Great-Britain, France, and Ireland, 
cc King, defen~er uf the faith, and fo 
cc forth. 

GUY CARLETON. 

By his Excellency's command, 
H. T. CRAMAHE. 

GOD fave the KING.'" 

It mull: be obferved that at the time of iifuing 
this proclamation, and through all the remain .. 
ing part of the laft fummer, down to the begin
ning of November, when the provincial army 
under General Montgomery took fort, Saint 
John's, the towns of Quebeck and Montreal, 
(which are the places in which the courts of 
ju~i~e i~ t~at province had ufually fat to ad
mlmfier lulhce,) were in the peaceable poffeffion 
of his LVlajefiy's officers of government;. f<;> that 
. jufiice 
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juflice might ·have been adminifl:ered in them," 
ftnd offenders of every, kind brought to condign 
punitlnnent, according to the Jaws of the pro
vince efiablilhed by the late aCt of parliament, 
as eafily and regularly as if no difiurbances had 
prevailed in the adjoining provinc~s; and con
fequently there feemed to be no pretence for 
efiabliihing Martial Law there. For, if that 
law can ever be legally efiabliilied under the . 
Englifh government, (which feems doubtful) 
it is only when there is an invalion or rebellion 
in the kingdom, or province, in which it is to be 
efiablilhed, that has riCen to fuch a height as 

,to make it impoffible for the king's judges to 
. fit in the ordinary courts, and adminifier jullice 
according to the laws of the land. This will 
appear more plainly from the following reflec
tions upon Martial Law, which were publilhed 
in the form of a letter to the printer of the 
Public Advertifer in the month of September, 
1775, foon after the receipt of the aftoniiliing 
news that.Martial Law had been efiabliihed in 
the province of Quebeck-

, N. B .. It may further be obferved, that the fore
JSoing proclamation (in cafe it had b~en legal to iH'ue 
It at aU) ought to have been puhhfhed under the 
public fealof the province, of which the gO\'ernour 

. (by a c1aufe in his commiffion of governour) is the 
~,k(!eper. . The . inhabitants ()f the province are not 
,llollnd to take notice of proClamations under the 
,~gqv~rnour's private f~l o.f arms. ,The king's. pro
II f#r:natioPS 1n. Great-Britain are always under . the 
. ~'eat feal of Great-Britain. 

RefleClian~ 
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Refleetions on MARTIAL LAVI. 

In a Lotter to the Printer of the Public Adver
tifer, publi{hed on the 6th, the 8th, and the 
I ah day~ of Septen1ber, 1775. 

Mr. PRINTER, Aug. 30 , 1775. 

lJPON the arrival of the late proclamations 
nlade by General Gage at Bolton, and 

General Carleton at ~ebeck, for e{l.lbliln;n6 
ll1artial 1a w in th,,:ir reIl)cdive provL1 ces, I have 
obierved many people exprefs a good deal of 
furprize at hcarill:~ of fa extraordit1ary a fpecies 
of la w, that ~ec:t~lS by its name to differ [0 effen
tialty from all the known bn ~ches of law that 
~re allowed in the Britilh dominions. It feems, 
fay they, to be neither comnlon law, nor fiatute 
law, nor civil law: vVhat law then is it? and 
in what cares can it' be e'llabli(h~d? a'1d by 
what authority? Can the King ellablifh it by 
his Gr.gle authority without the concu'rrence of 
parliament? and if he can, can he do it in all 
cafes, or only in certain cafes In:uked out by the 
law? andif only in certain cafes, what are thole 
cal~"? and if the ~ing can efbbliili it in Eng
land ill certain proper cafes, without the COll

currence of plrliamtt1t, can his governours of 
his Alnerican provinces do the 1ame In th~ir 
re1pe~tive bOo enHn~nts with'Jut th>:. COnCUi.TCnCe 

of 



of the councils and aiTemblies of thofe pro,,: 
VInCCS, or, at leafi, of the councils only? .. 

There, Mr. Printer, fcern to be rea.fonahle 
qucfiions, and have excited in n)e the fame 
defire of knowing the proper anfwers to them, 
as I have obferved the generality of people, who 
refleCt at all upon publick meafure~, to be pof
fdIed with: and, ill order to fatisfy my~ curi
ofity upon this head, I have looked a little into 
our ,books of law and hifiory to fce what they 
fay about it. Now the refult of what I have 
met with in them upon this fubjeCli& as follows: 

., In the fidl: place it feenls clear that nlartial 
law, when it is eftabliilied, relates only to the 
army and navy, and the perfons who join with 
the foldiers, and follow the camp·: for, in the' 
year 1626, the fecond year of the reign of 
King Charles 1. when that king l)ad injudiciouJly 
entt:red into a war with the crown of Spain, and, 
tome of the troops, which he bad employed in 
tha.t war in an unfuccefsful expedition againtl 
Cadiz, had returned to England, it a.ppears by 
Ru{hworth's Colledions, \'01. I. page 4 I 9, 
" that the companies of foldiers [who had fo. 
c, returned from Cadiz] were iClttercd here. and, 
", there in the bowels of the kingdom, and 
cc governed by n1artial law. ~rhe King gave 
" conluliilions to the lords lieutenants and their 
~' Qeputie~, in c.'lfe of feloni~ robberies, tnllr-

~' clers) 
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fC ders, outrages, or mifdemeanours, committed 
" by mariners, foldiers, or other oiforderly 
" perfons joining with them, to proceed, ac
" cording to certain infiruCl:ions, to the trial, 
" judgement, and execution of fuch offenders 
cc as in time of war. And fame were executed 
" by thore commiflions:' 

This meafure of granting commiffions to 
execute martial law, though it was confined to 
the punilhment of offences committed by rna ... 
riners, foldiers, and diforderly perfons joining 
with them, was afterwards exprelsly condemned 
as illegal by the famous act of parliament, com
monly called the Petition of Right, in the year 
J628, notwithfianding the King had b<Jen at 
war with Spain at the time of iffuing thefe 
commiffions; l1ecaufe, as there was no enemy 
in the kingdom, the ordinary courfe of jufiice 
was not interrupted, but the courts of jufiice 
fat as freely to adminifier jufiice as they had 
ufed to do before the war againfi Spain had been 
declared; and confequently it was poffible to 
try and punilh thofe mariners, foldiers and 
others, for the faid felonies, robberies and mur
ders, and other offences, according to the 
kllown laws and fiatutes of the realm, without 
having recourfe to a more fummary and arbi
trary mode of trial. The claufe of the petition 
of right relating to this fubjeCl: is as follows: 

(( And 
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" ·And whereas of late great comnanies ~f 

t', (ol~iets and h1:lriners h~lv~~becn dilp~rfed intQ 
c, divers counties of the renlnl, ana the inhabi
cc tants, againll: their wills, have been compelled 
(C to receive them in'to their hou(es, and there 
n: to {uifer them' to fojourn, agai:lfi the laws 
" and cuftoms of this realm, arid to the great 
fa grievance and vexation of the pcclple : 

CC Ar:d whereas a1fo by atlthorlty of p:lrlia
cc nlent, in the 25th year of the reign of King 
" Edward the Third, it is declared and enacted, 
" That no lTIan thall be fore-judged of life or 
" limb againfi the form of the gre~1t Ch~1~'~cr and 
" the law of the land: and by the LliJ :'[CJt 

~:> 

" tharter and other the laws and natutes (it" this 
" your realm, no man ought to be Jd.i udged to 
". death but by the la ws efiablilhed in tIllS you r 
" realm, eithcr by the cuil:onlS" of tllC 1;1~~,e 
" rcalnl or by aCts of parliJment: And \-'" btreas 
t, no offender of what kind 10ever is e;:cmnted .. 
" fron1 the proceedings to be ufed, and puniih .... 
" ments to be infliCted j by' the laws and i1~tutcs 
"of this your realm: 

cc N everthelefs, of late; divers com :niBions 
" under your Majefiy's great feal harJ'~ il1ued 
" forth, by which certain pel-(ons have been 
cc afiigned and appointed COllulliffioncrs, with 
" power a~d authority to proceed within the 
cc land according to the jufiice of Ill:lrti"ll law 
" againfl: fuch ioldiers and nlarin~rs, or other 

Z ," dilfrJlute 



" diiI'olute perfons joining with them, as lhwld 
cc commit any murder, robbery, felony,. mu'" 
c( tiny, or other outrage or mifdemeanor what
" [oever; and by fuch fummary coutfe and 
" order as is agreeable to martial 1a w, and is 
cc ufed in armies in time of war, to proceed to 
" the trial and condemnation of fuch offenders t 

r:c and them to caufe to be executed, and put to 
cc death according to the law martial: 

cc By 'pretext whereof fome of your Majefiy's 
" fubjeas pave been by fome of the faid corn
u miffioners put to death, wheh and where, 
cc if by the laws and fiatutes of the land they 
lC had deferved death, by the fame laws and 
" fiatutes alfo they might, and by no other 
" ought to have been adjudged and executed: 

" And alfo fundry grievous offenders, by 
cc colour thereof claiming an exemption, have 
" efcaped the punilhment due to them by the 
n laws and ftatutes of this your realm, by rea
" fon that divers of your officers and miniftcr~ 
(C of jufiice have unjufily refufed, or forborn, 
" to proceed againfi: [uch offenders according 
" to the fame laws and ftatutes, upon pretence 
" that· the faid offenders were punilhable only 
" by martial law, and by authority of fuch 
cc commifiions as ate aforefaid; which" com. 
" miffions, ~nd all others of like nature, are 
(( wholly and directly contrary to the faid laws 
(C and fiatutesof this your. realm: ' 

fl· ~~ They 
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1\ I(.C They do therefore humbly pray your moll 
~, E~cellent MajeRy, , 

cc That your Majefty will be pleafed to re
C ( move the' faid foldiers and mariners, and that 

. U your people may not be fo burthened in time 
" "to come; and that the forefaid conlmiffions 
" for proceeding by martial law may be revoked 
" and annulled; and that hereafter no com
cc miffions. of like nature may iffue forth to any 
" perfon or perfons whatfoever, to be executed 
cc as aforefaid, left by colour of them any of 
,'~ your Majefiy's fubjeCts be deftroyed or put to 
,~ death, contl'a'ry to th~ laws and franchifes of 
c.' the land.'" 

4', ... 

Thefe are the'words of' this moll excellent,fiatute., 
which is faid to have been penned by the falnous 
Sir Edward Coke, and is without all comparifoo" 
the moll: important and bene6.cialfiatu.te to public;: 
liberty of all the law~ now in being, and there
fore ought to he moll diligently read and, ltudied, 
aHd conftantly kept in remembrance" by every 
lover of the Engliili confHtution. And by 
thefe words it is clear beyond a doubt, 'that 
commifiions to execute rna,rtial law, (even with 
J"efpeCt to marjn~rs, foldi~rs" a.nd other dilfo,. 
lute perfous. who join with them) are i"~gal 
·in time of war, as well as in time of pea~e, 
unlefs the war be at home in the heart of the 
~ingdom, and, the fuccefs and power of the 
enemy be fo great, _that. the cqurts of juflice 
cannot fit to ajminifier.juftice upon the oi1~nd-

. Z 2 inrT 
o 



{ ISO ] 

ing foldiers and mari~ers qccording to the ~nown 
laws and fiatutes of the realm: nor is it clear 
that this cafe is excepted from the general pro
hibition of the' exercife of Inartial law contained 
in this noble fiatute. But, as the main ground 
of this prohibition (which is the praCti~ 
cability of trying and punifhing fuch offen
clers according to the known laws and fiatutes 
of tIle realm) docs not extend to that cafe, it 
fetnlS re:1iullable to fuppc[e that the prohibition 
itfclf \\':.-,S not meant to extend to it. But in all 
cafes thort of that ca~ 0:" general confulion 

. and extrelne necci1ity, it is dear th"t the exer
ci{c of martial law is illegal. 

That it was only in this extraordinary c,lfe of 
general confution, and an impoffibility of pro
ceeding by the u(ual methods of the law in the 
King's courts of jufiice, that martial law could 
] egally .be exerciled, (even before the pailing of 
the petition' of right) was admitted by Serjeant 
,Aihley him(elf, the King's .ferjeant, in the de
bates upon that petition, in a famous fpeech at 
a conference between the two houies of p:ulia .. 
ment, in which he endeavoured to julli(y the 
late imprironmeDtsby the fpecial order of the 
King in council, without.affigning a cau[e, and 
advar li::d that dangerous dot1rine, of the exi(i ... 
ence ()~" a 1pecies of law which he called the 
La1.:J oj the State, cr flate neceffity, that pro
((teed not by the law (:1 ti .. c land, but according 
to n~:t~-!ral eqllity; a doCtrine ti1at appeared 

fo 
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fu very mifcbievous and unconftitutional to the 
Houfe of Lords, d,at, upon the motion of the 
~arl of Warwick, he was ordered into cufiody 
for advancing it. Yet in this very fpeeeh ~e 
fpeaks thus concerning martial law; 

.l~ 

cc The nlartial law .1i.l~ewi[e, (though not 
f' to be exercifed in times of peace, when 
" rccourfe may be had to the King's courts). 
_~; yet in time .of invafion, or' other til11eS of 
" hoftility, when an army royal is in the field, 
" and offences are committed which require 
" 1j)ccdy relolution, and cannot expect the' fo
~, lemnities of legal tri:,lls, then fuch imprifon
" ment, execution, -or other juil:ice done by 
" the law nlartial, is warrantable, and is jus 
cc gentium, which ever ferves for a fupply in 
« defect of the common l~w, when ordinary 
c, proceedings cannot be ha4." See the Par~ 
lianlentary Hillory, vol. viij. p. 4-7. 

, This feems tJ be a rational aeeou~t of the 
cafes in which the exerci(e of martial law was 
leg::d, by a perron who certainly was not dif
po1ed to curtail the prerogative of the crown 
upon that (ubject, any more than upon the power 
of i~y:prifoning men without affigning a ,aufe. 
Vie may 'therefore fafely conclude, that if the 
txerCite of martial law is ever legal, (which may 
pt..::h.lps be doubted finee the-above-mentioned 
itrOIJg and general prohibition of it by the petition 
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cf right) it is o~ly in that cafe of extreme ne~ 
~eflity, defcribed by Serjeant Alhley, when re
cburfe cannot be had to the King's courts. 

\. . ,,;" 

It is a1fo evident from thefe authorities, that 
the IV\rtial Law, in the ca(es ir:t which it may 
legally be exercifed, relates only to mariner~ 
ll.1ZdJoldiers, and thoft perflns who jOi1t them[elves 
to them, and not to the inhabitants of the king
dom. at large, who are quiet at their homes, 
and have no connection with the army. It is, 
in fhort, a fum1nary kind of criminal law 
adapted to the government of an army. 

Nor does it feenl, accordi.ng to thefe autho-. 
l'ities, to include in it any righ.t of levying an. 
anny, or prelJing men into the fervice, but. 
only of governiI?g it, when levied, by a fpeedy 
and difcretionary punithment of the crimes, 
which the foldier~ who (hall engage in it, may; 
commit. 

In that cafe of a general confuCIon. occa .. , 
floned by the invafion of the kingdonl by an 
enemy, and a confequent impoffibility to have 
recourfe to the King's ordinary courts of Jullice, 
for the punithment of offences committed by 
the foldiers, in which alone the exercife of 
martial law is legal, I concei.ve jt olay be 
efl:abliilied by the King alone, without th~: 
concurrence of his Parliament. But in England, 
the exercife of this prero'l'ative of the crown 
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is _ re~d~red totally unneceffary by the annual 
r.c;n'ew.aJ ,of the Mutiny ACt, which prefcribes 
and e{tablilhes a. particular Code of military 
regulations for the good government of the 
army, by the joint authority of ,King and 
~arliament, and thereby takes away all pre~ 
ten,ce or occalion for efiablilhing any other 
{pecies of martial law. 

The illegality of efiaqliiliing mar~ial law, 
for the government of the army in time of 
peace, any othel:wife than by ACt of Parlia
ment, is recognized and recited in ,the pre
amble to the annual Mutiny-ACts, which runt 
in thefe words: 

" Whereas the railing, or keeping, a {tanding 
(C army within this kingdom in time of peace, 
" unlefs it be with confent of parliament, is 
" againll: law: 'I 

, c< And whereas it is judged necefiary by his 
~' . Majefiy and this prefent parliament that a 
c. body of forces lhould be continued for the 
" f~fety of this k~ngdom, the defence of the 
cc poffeffions of the crown of Great-Britain, 
" 'and t~e prefervation of the balance of power 
':' in Europe; and that the whole nUDlber of 
" fuch forces ~ould, conlia of twenty-one 
c, thoufand, nin~ hundred, and thirty, effeCtive 
~:men,- ,nval~~s included; 
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C; A nd whereas no man can be f(jr~:;. 
cc judged of life or linlb, or fllbjecled, in 
" time of peace, to any kind of puni1h
" Iuent within the rea lIn , by martiJl law, or 
" in any other manner than by the judgement 
" of his peers, and according to the known 
(C and e(tabliihed !aViS ot this reaIrn; yet, 
" neverthelcfs, it being requifite for the fC

ce taining all the before-mentioned forces in 
" their duty, that an exaCt difcipline be ob
" ferved, and that foldiers who {ball mutiny; 
" or fiir up iedition, or QIall defert his Ma
c' jefiy's fervice, within this realm, or the king
" dom of Ireland, Jerfey, Gllcrnfey, Alder
'c ney, and Sark, or the lflands thereunto be~ 
" longing, be brought to a morc exemplary 
" and fpeedy puniihment than the ufual forms 
,: of the law will allow. Be it therefore 
cc enacted, &c." 

. 
Thefe, Mr. Printer, are the moll: material 

obfervations I have been able to collea: con
cerning the ell:abliiliment of martial law with
in the Realm of Great Britain. As to the 
Governours of the coloniesJ they cannot, I pre
fume, have a greater power in this refpeCt in 
their feveral governments than the King, their 
Mafier, whofe perfon they reprefent, has here 
within the Realm. But, I conceive, they may 
h~ve the fame power, if the King, by his conl
nll.ffion, under the great feal, at Captain Ge
neral and Governour in chief: thinks proper. to 
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. wve it to them; urilefs where it may- rhappen 
that. the king's power of making fuch a' dele
gation of his authority has been limited by the 
terms of a provincial charter; in whicl: cafe ", 
every thing in the king's comrniffiot:l, that is 
cdntrary to the charter; will be void. But 
otherwife, I apprehend, that an American 0.0-
vernourlias jaft fo much of his Majefi:y's authori
ty, with refpett of the ·eftablHhment of martial 
law in his province, as hi's Majefty has thought 
proper to affign to him 'by his' commiffion as 
Governour: and therefore to know, how much 
that is in the cafe of any particular Governour, 
recou-rfe muft be had to his commiffion. Now, 
the comnliffion of the Captain-General an~ Go
verhour in chief of the province of the Matfa ... 
dhufett's Bay is 'not any where publiilied, tl~at 
I know of! at leaft it is not to be found in 
governour Hutchin[on's Hi£l:ory of that pro-' 
vince: But I pre[ume it does not differ much 
from that of the governour of the neighbouring 
province of New-York; of which we find a 
¢opy in Mr. Smith's Hiftory of that province. 
Now in that commiffion of governour of New ... 
York there is the following claufe, to in1power 
the goverrtour to levy troopsj and employ them 
again1l enemies~ pirates, and' rebels, ana al[~ to 
~xecute martial law. "And we do hereby 
cc give and grant unto you, the ilaid Danvers 
c, O£borne~ by yourfelf, or by your captains 
n and commanders by you to be authorized, 
t, full power and authority to levy, arm, n1uller, 
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cc command, and employ, all perfons whatfo~ 
cc ever refiding within our faid province of 
" N ew-York, and other the territories under 
"your government; and, as occafion {hall 
c ~ ferve, to march them from one place to an
" other, or to embark them, for the refilling 
" and withfianding of all enemies, pirates, and 
cc rebels, both at fea and land; and to tranf
" port fuch forces to any of our plantations in 
'c America, if neceffity £hall require, for the 
" defence of the fame againfi: the invafions Of 

" attempts of any of our enemies: and fuch 
" enemies, pirates, and rebels, if there fhall be 
cc occafion t to purfue and prof~cute in or out 
" of the limits of our faid province and plan
cc tations, or any of them; and, if it fhall fo 
c.c pleafe God, them to vanq uilh, appreh~nd, and 
c.c being taken, either according to law to put 
,e to death, or keep and preferve alive, at your 
" difcretion: and to execute martial law in 
Cl time of invafion, or other times, when by 
~, law it may be executed: and to do and exe
" cute all and every thing and things which 
" to our Captain-General and Governour in 
~ chief doth, or ought of right to .belong." 

Now this claufe fuggefis the following ob
fervations. In the firf\; place, by the po'Wtr to 
levy, arm, and muj/er troops, we are not to 
underfiand a power to prefi men for {oldiers 
aga~nft their . will; becaufe that is a pow~r 
~hlCh the Kmg has OO.t himfelf in England, 
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and therefore cannot delegate to his Gover-
nours in America: And if he were to infert a 

, claufe in his commiffions for the exprefs pur:» 
pofe of delegating it, the daufe would be ille-, 
gal, and confequently void. This power to 
l~y'Y, arm, and mufter troops muft, therefore, 
,mean only a power to raife volunteers for the 
~ing's fervice, and to arm and mufter them. 
~n the fecond place, it muft be obferved, that 
if any of the enemies, pirates, or rebels, {hall 
be vanq uilhed and taken prifoners, they are 
either. to be kept alive, or to be put to death,. 
at the governour's difcretion; but if they are 
put to death, it is directed to be according t() 
law; by which, I prefume, is meant, that if 
they are foreign enemies, they are to be put to 
death according, to tht law of natiolls, which 
is the law that relates to foreign enemies; and 
if they are pirates, they are to be put to death 
according to the laws of the Admiralty, or the 
Mariti1Jlt law, which is the law that relates to 
Sea-offenders; and if they are rebels, they arCi: 
to be put to death according to the laws of the 
land againll high-treafou, and to be tried by a 
Jury, with the ufual allowance of challenges~ 
and other advantages, in the manner prefcribed 

"by thofe laws; but' in, neither cafe to be put to 
,death in a hafty and futblnary manner, with
,'out a regular trial, and by the Olere order of 
the governour, under colour of martial law: 
,becaufe that would be contrary to this direction 
to, thegovernour to put them to death, (if he -

, ~ -,,_., ,\. , A a 2 ' ',~ ilial! 
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~haH think fit to put them to death) acco,.Jir,g. 
to law. For martial law, as we have feen 
above, relates only to the [oldiers of the army, 
and the per[ons who join thetnfelves to them. 
In the third place, it mull: be ohferved, that 
that part of the foregoing clau[e which con
veys to the Governour of N ew-York a power 
to ex~cute martial law, and which is cOl.ltained 
in thefe very few words; " And to execute 
" martial law in time of invafion, or other 
cc times when by law it may be execU:ted," 
feems intended to enable the Goveroour to com
ma~d and govern, in ~ manner fuitable to 
military dilcipline, the army of volunteers, 
whom he {ball raife, at any time of invafion 
and rebellion in his province, to oppo[e the 
enemies, or fubdue the rebels; which army of 
volunteers are not, like the regular army, made 
fubjeCt to tnilitary dikipline by the annual Mu
tiny ACts, and, therefore, without the dlablilh
ment of nlartial law an10ngft them, might 
become diforderly and ufeleis, and a burden) 
infiead of a fafe-guard, to the province. . 

This, 1\1r. Printer, 1 ta¥'e to be the true 
n1eaning of the foregoing c1au[e in the Gover~ 
nour of New-York's commitlion, by ~hich he 
is impowered to levy, aqn, and mufier troops, 
and execute martial law in his prm/ince.And 
the like clau[es ~ beHeve to be contained in the 
commifiions of the Governoursof Maifachufett's 
:J3ay and ~eb~ck. This h:ads us to the confi-
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.J\erl\tion of- th~ proclamations of thofe two 'Go-: 
vernours for efiabli~ing IIl:~rtial law in thei( 
~efpeaive provinces. . 

Now it {eems to me, Mr. Printer, that the 
proclamation of martial law by G.overnour Gage: 
tn the province of Maff'ach ufett' s Bay, is in
deed legal, becaufe that province is in a ftate 
of .abfolute rebellion, and the King's Courts of 

. Jufiice have long been unable to adminifier 
Jufiice in it according to the l~ws of the pro,": 
vince, at leafi: ever fin.ce the arr~val 9f the 
ACl of Parliame~t for altering their charter. 
aut it does not appear to me that this efi:ablilh
ment of martial law can be of m.l:lch ad-. 
vantage to his Majefiy's fervice in that province. 
for, as to the governmeqt of the regular forces_ 
~t Bo~on, that was already better provided. 
for by the Mutiny Act; and I do not hear that 
Governour Gage has been able to raife any re~' 
giments of volunteers amongfi: the inhabitants. 
¢ th3:t province, for the government of whom 
the efiablilhment 9f nprtial law might be
~om~ e~pedient: For it ~uft always be re
~~mbered, th.at martial law relates only to 
the· government of an army, and not to the 
inhabitants of the province at ~arge, who live 
peaceably. :I~ ~heir' refpeCtive dwellings. At 
lea-ft fo it now appears to me ~f1 confequence 
~f this inquiry into the [ubject, and the autho
rities concerning it, which I have cited here 
~bove 1 though~ 1 co~fefs, that, b,efore I' made 

. • J. . '. . this 
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this inquiry, I had (as many others (eem, to 
have done, and amongfi them, -perhaps, Go~ 
vernour Gage and G,overnour Carleton) con .. 
ceived nlartial law tQ have had a more exten
five operation, and to have been a fummary 
and difcretionary method of governing all the· 
inhC1:bitants of the kingdom, or of the province 
in which· it was efiabliilied, and of determining 
aU conteils and complaints in it, thofe of a 
civil as well as thofe of a criminal nature, 
which was allowed to take place in cafes of 
extrem.e neceffity, when a foreign or a rebel 
army was raging in the heart of the country, 
and the ordinary Courts of Jufl:ice had it not 
in their· power "to adm.inifier Jufiice. But I 
now fee that I was miftaken, and that this 
law in no cafe extends to any perfons but 
the foldiers of the army, and the perfons who 
join themfelves to them, Upon the whole, 
therefore, it feems to me, that the efiablifh
ment of martial law in the province of th~ 
Maffachufett's Bay, is (though a legal) an un
neceffary meafure, and cannot be of advan
tage to his Majell:y's fervice. However, in 
this I £hall be glad. to find myfelf mifl:aken : 
and I heartily willi that the brave and loyal, 
Brigadier Gen~ral Ruggles may foon be able· 
to raiJe a body of provin<:ial troops there, to 
join his M:lje1l:y's forc~s in fubduing the rebel .. 
~my) and reducing the provin~e (J.llC~ mor~: 
to the obedience of the Crowl); in which ca.k!:, 
tJlt exercile of n-:artial law wjll undoub~ed)y. 

be 
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be proper ·and ufeful for the good government 
of fuch, provincial troops, becaufe the Mutiny
At.l:' does not extend to them. 

But, as to the proclamation for efiablifhing 
Martial Law in the provInce of ~ebeck, I call 
hardly conceive it to be legal in the fiate in 
which the province was reported to be when 
it was publilhed, that is, on the 9th of June 
lail:: For, according to all the accounts we 
hav:e had from thence, that province was then, 
and, I hope is ftill, in a fiate of perfea: tran ... 
quillity. It is true that the rebel Americans 
~ad, by Order of the Continental Congrefs, or 
fome of its principal Members, feized upon the 
Forts' of Ticonderoga and Crown-Point. But 
thefe places are not in the province of ~
heck, even according to the late prodigious 
enlargement of the boundaries by the .Que
beck Act. Nor is there any reafon to appre
hend, that the provincial troops, who are now. 
in po1feflion of thofe places, will make Incur...; 
hons from thence againfi: the Canadians, unlefs 
tne Canadians lhould be perfuaded to take part 
in· the pretent unfortunate difpute, and invade 
the back-fettlements of the revolted Englilh 
provinces; in which cafe it is indeed 1110ft cer...t 
tain, that the provincials atCcoWI1-Point wquld 
ve,,:y foon invade, and probably over-run, 'arid 
lay wafte; and l'uin the whole province of 

" Qaebeck. But, if the Canadians continue neu;-" 
ttal -(as it is e;vidently for their own intereft~ 
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and probably bell: for the Kirigts -. (e~vic~ upo,i) 
the whole, that they lhould do) It IS next td 
certain that the :Americarts will not invade 
their province, but will be very. well contented 
to get rid of fo. formidable, or, at leaft, fo 
troublefome an enemy as they would be, at fo 
cheap a. rate as that of leaving theni at peace 
in t~eir own province. And this they have 
all along declared. So that Canada both was,· 
and was likely to c.ontinue, in a fiate 6f per
fect tranquillity on the 9th of June laft, when 
the proclamation for efiablifhing Martial Law 
was publifhed there, unlefs the Canadians fhould 
be prevailed upon to become aggreffors againft 
the other colonies. 

I know it will here be obferved by fotrle 
perfons, that the Americans at Crown-Point 
aCtually did make an incurfion into Canada, 
and took a fmall floop, belonging to his Ma.;. 
jefiy, and fOIne battoes upon Lake Champlain, 
and that [mne of theln did appear at St. Johti's; 
a place near that Lake, that is within the pro
vince of ~beck. This is true. But it is 
a1fo true that they confidered the taking of the 
floop and battoes as a mea(ure neceffary to 
their OWn fecurity at Crown-Point and Ticon~ 
deroga, as thofe veffels nlight otherwife have 
been ufed by his Majefiy's troops in Canada; 
or by other perfons ill-difpofed towards them; 
for the purpofe of molefiing them in their pof~ 
fefiion 'of Crown-Point: ~o that it was no 

proof 



p;QOf of theit iritention to invade Canada. And, 
as to the party that appeared at St. John's, in 
the province of Q!~beck, their proceedings 
were .a proof that they did not intend to in ... 
va:de Canada, or moleft any of its inhabitants: 
Fo~ when a Mr. Bindon, an Englifh merchant 
at Montreal, fell into their hands at St. John's 
(whither he went, by the permiffion of a Field ... 
Officer, of the 26th regiment, to look after 
fome goods which he had fent there, in order 
to be carried over Lake Champlain to Major 
Skeene's fetdement, called Skeene's-Borough, 
near that Lake, J they treated him well, kept 
him all night, and then fent him back with a 
letter, writ' by one Allen, to the people of 
Montreal, in which he alfured them that the 
provincials had not the leaft intention. of com
mitting hoftilities, or any way molefting the 
Canadians or the Indians; that their bufinefs 
was only to procure flores, provifions, and 
fome ammunition, to the anlount of 5001. 
which they would pay for. This you may 
depend upon, Mr. Printer, for. truth. And 
this does not {hew any intention in the pro
vincials of invading Canada, or acting offen
fively againft the Canadians. '* And further, 

B b this 

• N. B. It is true that fince the publication of this letter 
the provincials have invaded and conqu~red the whole pro
vince of ~ebeck, excepting only the town of Quebeck. 
It i~ probable they were induced to do this, partly, by the dif· 
pofition which the bulk of the Canadians between the rivers' 

• > Richheu 
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this fmall party of provincials, ruth as It Wallj 

(hoflile or otherwife, as you may pleafe to 
confider them,) retreated the next day from' 
St. John's,. upon hearing of the march of a . 
body of troops againft them, and went out of 
the province back to Crown-Point. So that 
upon the whole it feems clear, that the whole 
policy of the rebel provincials in taking Crown:.. 
Point and Ticonderoga is to keep the Cana-

o dians in awe, and prevent them from atl:ing 
againfi the other Americans, and not to invade 
the province of ~,ebeck, or aCt offenfively 
againfi any of its inhabitants. This being the 
cafe, and this [mall party of provincials, that 
bad appeared at St. John's, having retreated out 
of the prtwince the next day, what pretence 
was there for efiablifhing martial law in the 
province? Where was the invafion, where the 
Internal and violent difiurbance of the province 

Richlieu and St. Lawrence fhewed to favour them, which 
Jllade them believe fuch an enterprize could not fail of 
fuccefs, and partly by the apprehenfion that in the coureo 
of this unhappy contention, and when more troops fhould 
be fent into the province, others of the Canadians might 
be prevailed on to enlift in the new regiment which, (·as 
we have feen by the letter of the Canadien Patriote,) the 
Governour was defirous of raifing amongft them, and, when 
f~ enlifted, might be made to march out of their own pro
VInce and attack the back fettlements of New-~ngland or 
the other united provinces. The apprehenfioD that this 
~[e would be made of the Canadians was probably the chief 
motive that induced the provincials to invade and conquer, 
<;anada, in order tg be befol'el1and. with the ~varnour ill 
IJlat attempt. . 
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that, according to Serjeant Alhley's expreffiont 

made it impoffible to have recourfe to the 
King's Courts for· the puniiliment of offences • 

. and which atone could make it legal to efiablifu 
. Martial·Law?, I profefs I can fee nothing ill 

the flate of the province to warrant fuch a 
meafure. Nor indeed, if it had been legal at· 
that time to efiablilh Martial Law in the pro
vince, can I fee any good end that it would have· 
anfwered; feei,ng that Martial Law has nothing 
to do with the levying of troops, but only with 
the government of them, when levied; and 
that, at the time of this proclamation for Mar
tial Law, Governour Carleton had not levied 
any new troops amongll: the Canadians to ber 
the objeCl:s of this law. If indeed the eftabliili
ment of Martial Law in the province would 
have enabled his Excellency to prefs the Cana- . 
dians into th~ fervice (into which they ap
peared fo little likely, to enter as volunteers) 
th.ere would have been a motive to. induce 
his Excellency, to publUh this Proclamation for 
eftabli!hing Martial Law. And it is not ilU

P9ffib~ that a belief, that the . efiablilhment 
of Martial L~w would have this, effeCt, may 
4ave influenced him to. efiabliili. it. But in 
this, if this was his belief, (which I by no. 
nleans prefume to affirm} I conceive for· the 
reafons above-mentioned, that his Excellency 
has been mifiaken, and that the efiabliiliment 
~f Martial. Law i~ the province, ev.en if the 
fu.uation of the province had been 'fuch as to 
, . B b 2 Il1ake 
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maY{e {uch a meafure legal, would not have 
authori1ed him in the leafi degree to prefs the 
Canadians into the fervice on this occafion' 
againft their will, but only to, gover.n in a mi-' 
litary manner by that fummary [pecles of law, 
fuch of them as lhould, freely and of their 
own accords, have engaged in it, during fuch 
~ime as they i1lOuld have lawfully continu~ 
to be enlbodied, and have aCted as an army. 
B~t, in the fiate of peace and quiet in which 
the province appears to have been on the 9th 
of laft June, I think it is plain that the efta~ 
blilhment of martial law was illegal, and cOQ
fequently, that every a~t that ihall be done in 
purfuance of it, and th~t wou Id not otherw~fe 
have been warranted by the laws of the pro
vince, may, o~ fame future occafion, b~ plade 
the gro1:lnd of an indictment for murder or 
batt~ry, or of an action of trefpafs, or aCtion on 
the cafe againfi the doers of them, in which 
the plaintiffs will be entitled t~ recover a pe
cuniary compenfation for the damages they 
~all have b~en made to fuffer by means of 
fuch unw~rr~ntable proceedings. And if this 
be the cafe (as I think can hardly be doubted, 
after the perufal of the authorities above cited, 
and particularly that mofl venerable of Laws, 
the Petition of right) it {eems to follow, that 
the wifeft thing the g~v~r~our of that province 
~a? do, after having imitated, by an unhappy 
mdlake, the conduct of king Charles the Fir~, 

In 
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in eftablithing martial law at a time when il 
(;ould not legally be eftabliilied, will be to imi
tate that monarch in the fubfequent part of . 
his conduct, when he gave qis confent to. the 
Petition of right, and cance~led );lis commif~ 
fions for executing martial law, ,by puhliiliing 
another proclamation in the prov.iI)ce to revoke 
and annul the former, by which martial law 
was declared to be efiablilhed, 'e.fl bJ (%Zfr thereof 
(as the Petition of right expreffes it) any if 
his Majejly's fubjetls, in the (aid province of 
~ebeck, be deflroyed or put to' death, fontr.af'): 
to the laUJJ and franchifes of (he land. 

I am, SIR, 

Your very humble Servant, 

A FRIEND to the PETITION oj RIGHT, 

Additions 
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Additions to the foregoing ReHeaion~ 
on Martial Law. 

T HE inquifitive reader of the. foregoing 
Reflections will probably be glad to know 

what the charter of the lviafTachufett's Bay and 
the new comrI).iffion of Captain-General· and 
Governour in chief of the province of Que
beck, granted to Gcnera~ Carleton [mee the 
Railing of the Q!.lebeck ACt, declare concerning 
the efl:abli.lhment. of ma.rtial law. I {baH 
therefore proceed to infert the clau~es of king 
William's charter to the MafTachufett's Bay, 
and of the faid new comrruffipn to the go
vernour of ~ebeck, which relate to tha~.' 
fubjeCt.: •. 

'Ibe claufl relating to martial law, in the char
ter granted by king William and queen Mar,. 
~o the inhaht~tants of t~e erfYL?inc.e of ¥ajJa
thufett's bay, in the year 1692. 

" And. we do, by thefe prefents, for us" 
ee our helrs and fucce1fors, grant, efiablifu, 
cc an~ .ordain, that the governour of our faid. 
:: provInce, or territory, for the time being». 

fhall have full power, by himfelf, or by: 
" any chief commander, or other office..- or 
u o~cers, to be appointed by him, from time 
" to tinlC~ to train, inftruCtJ exercife, an<..1 go-

" vern 
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Ie vetn the militia there; - and for the (pecial 
.~ defence and fafety of our faid province' or 
cc territory, to atrem ble in martial array, and 
cc put in warlike pofiure, the inhabitants of 
cc our {aid province or territory, and to lead 
" and conduct them,- and with them to en": 
~, counter, expulfe, repel, refill, and puriue 
" ,by force' of arms, as well by fea as by 
" land, within or without the limits of our 
" faid province or territory; and alfo, to kill, 
cc flay, dearoy, and conquer, by all fitting 
" ways, enterprizes, and means whatfoevef~ 
" aU and every {uch perfon and perfons as (hall, 
cc at any time hereafter, attempt or enterprize 
cc the defiruCtion, invafion, detriment or arf ... 
cc noyance of our {aid province or territory;
,e and to ufe and exercife the Jaw martial iIi 
cc time of aCtual war, invafion, or rebellion~ 
cc as occafion {baH neceffarily require; - and 
" alfo, from time to time, to erect forts, and 
ct to fortify any place ot places within our faid 
ct province or territory, and the fame to fur .. 
'( niili with all neceffary ammunition, pTovi~ 
" fion, and ficues of war, for offence or de
er fence; and to commit, from time to tilUC:, 
" the cuftody and government of the fame, to 
cc fuch perfon or perCons as to him thall teem 
cc meet; - and the {aid forts and fortifications to 
cc demolilh at his pleafure; - and to take and 
cc furprize, by all ways and meanswhatfoever,. 
ce 'all and every fuch perron or perfons1 with 
u' ; their , ihips~ arms, alUJnunitiQn, and other 

" good., 
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c. goods, as lhall in a hoftite manner invadtf; 
U or attempt the invading, conquering, or 
" annoying of our faid province or territory. 
c, Provided always, and we do, by thefe pre-;. 
cc (ents, for us, our heirs and fuccefTorst grant, 
cc eltablilh, and ordain, That the faid gover
.c nour iliall not, at any time hereafter, by vir
" tue of any power hereby granted; or here~ 
cc after to be granted tq him, tranfport any of 
cc the inhabitants of our {aid province or terri. 
cc tory, or oblige them to march, out of the 
cc limits of the fame, without their ftee and 
cc voluntary confent, or the confent of the Great 
Ie and General Court, or Affembly, of our faid 
cc province or territory; nor grant commiffions 
cc for exercifing the law martial upon any the 
cc inhabitants of our faid province or territory, 
" without the advice and confent of the Coun
ce cH, or Affiftants, of the fame." 

• 

N. B. No alteration is made in this part of
the charter of the Matfachufett's bay by the 
late aCt of 14 Oeo. 3. . 

'The clauJe in the new commilJion of the Gover
nour of the prrivince of ~~beck; relating to 
martial law. 

cc And we do hereby give and grant unto 
cc you, the {aid Guy Carleton, by yourfelf, or 
ic by your captains and commanders by you 
~~ to be authorized, full power and authority 

~' to 
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tt to 1evf, -arm, ttitifter, command, and eeri
" ploy all perfons whatfoever re6d1'ng within 
cc our faid province; - and, as occafion {ball 
" fetve, them to -mMth-,. embark,' or tr~nfport 
cc frbm ant place to anOther, for the' refi:£Hng 
" and . withfianding of all enemies, pirates, 
c, ahd tebels both at land and fea; - and to 
" -tranfport fuch fd'ces to any of dur' planta:' 
" tions in; Americar if neceffity £hall require, 
" for defence of die fame'agrunft the- invafion 
" or attetnptS oFany of':our enemies; - and futh 
ce enemies; pirates -and rebels, if there lball be 
" occafion, to putfue and pro(ecute in, or out 
" of, the limits' of our faid province; - and, if 
~, it {hall fo pleafe God, them to vanqunn, ap
'-, prehendj and' take, ' and, being' taken, ac
t( cording' to'law 'to' .put to death, or keep or 
cc . 'prefeffe'aliVe;'at your dirtrerion ; -and to exe
" 'cute martial law in time of'invafion, war, 
" or other times, when by law it nlay- be exe~ 
" cured '; ~and 'to do and :execute all and every 
" other thing and tllings, -whiCh t6 'our cap
" tain-.. gerieral and governour in chief doth or 
" of right, ought to belo~g~" 

- J, 

N.lf; This danCe'is W6rd for word' the fame 
with that in the forhler commifiidn, contrary 
to, what has been aiferted in fame of' the 'publick 
,new~-p'ap~rs~ The differences between the 

,_ two' c6miniffions ar~ thefe that follow, which 
,;~re -'grQurided for thee cmolt' part on the late 

act 
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a.t\: of parliament, for regulating the govern oA 

ment of that province. 

Differences betwun t he old and new commif
fions of the Governour of the province oj 
.~ebeck. 

The fir~ difference IS in the defcrlption of 
the boundaries of the province. In the old 
commiGion this defcription is in thefe words: 

~ounda- cc Our province of ~ebc:ck in America; bound-
~;~v~~~~~" ed on the Labrador coaft by the river St. John J 

" and from thence by a line drawn from the 
" head of that river through the lake St. John 
" to the fouth end of the lake Nipillim, from 
" whence the faid line crolling the river St~ 
" Lawrence and the lake Champlain, in forty
" five degrees of northern latitude, paffes along 
" the high lands which divide the rivers that 
cc empty themfelves into the faid river St. 
C' Lawrence from thofe which fall into the 
C' rea ; and alfo along the nort~ coaft of the 
« Bay de Chaleurs and the coaft of the gulf. 
cc of St. Lawrence to Cape Rofieres; and from 
" thence croGing the mouth of the river St . 

. " Lawrence by the weft end of the illand of 
" Anticofti, terminates at th~ aforefaid rive~ 
" St. John. 

In the new commiffion the defcription of 
the province is in thefe words: " Our pro
,~~ vince of ~ebeck in America, compre

cc hendino
l:) 
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f,e hending' all our territories, iflands,' and coun: 
" tries in North-America, bounded by a line 
" from the bay of Chaleurs along the higb 
" 'lanas, 'which divide the rivers' that empt} 
u th'~mfelves into the river St. Lawrence, from 
" thofe which fall into the fea, to a point in 
" forty-five degrees of northern latitude" on 
" the e'aftern bank of the river CbnnectiCut ; 
CC keeping the fame latitude direcHy weil 
" through the lake Champlain, until in the 
cc' 'fame latitude it meets with the river St. 
" Lawrence; from thence up the eafiern bank 
cc of the faid river to the lake Ontario; thence 
cc through the l~ke Ontario, and the river, 
" comm.on1Y called Niagara; and'thence along 
," by the eafi~rn and fQ.uth-eafiern bank ot 
" l~k.e Eri,e, following the fai,d bank, until 
" the fame ihall be inteffeCl:ed by the northern 
cc boundary granted by th~ cha,rter of the pro
" vince of PeniyivaQiaJ. iI) cafe the faine {hall 
" be fo ill.terfeCted" a..rid f~om. then,ce along the 
c~ faid no~thern and weO:~rn bou.n.daries of the 
cc {aid 'province, u'n'til the, faid wefiern boun
" dary fhikes the Ohio; but, in' cafe the faid 
c,~ bank of, the {aid lak~ th~ll np~ be fqunQ to 
" be 1'0 interfecred, then following, the (aid bank, 

'\ " until it {hall arrive at the point of the (aid bank 
" which {hall be nearefi: to' the north-wefiern 
fC angl~ of the province o( Penfylvania; and 
u then'ce by a right line to the, faid north
-:c ~effern angl~ 9f.the fajd province; and thenc~ 
~-Cf aJong the wen~rD,.'~undary' of the {aip pr .. 

.It. ", C C 2 ' . '4' vin'Qf~ 
, , ,. 

, 
" <.. 
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',' vince, until it ftrikes the dver Ohio" and 
" along the bank of the faid river wefiward to 
" the banks of MiHlffi ppi, and northward 
" along the eafiern bank of the faid rivet to 
" the fouthern boundary of the territory 
" granted to the nlerchapts adventllrers of 
". England ~radil1K to Hudfon's Bay; and 
" alfo all fuch territories, iflands, and coun
ce tries, which have, £Ince the tenth of Fe
" bruary, 1763, been made part of the go
~, vernment of N ewf0411dland, as aforefaid:-

The next difference is in the claufe directing 
Laws to be the. Governour how to act. In the old com-
obfcrved °ffi h' 'd h fc A dO by the Go_ml Ion t e wor s are tee; " ccor lng to 
VCI'nour. " th~ feveral powers and direaio~s granted 

-

" or appointed you by this prefent com
" miffion, &c. and according to fuch reafon~ 
" able laws and fratutes as fhall hereafter be 
" wade ~nd agreed upon by you, with th~ 
~, advice and confent of the council and a1fem
~, bly pf our faid province under your govern~ 
u ~ent, i9 fuch ma,np~r and form as is hereiQ 
" after expre1fed/' . 

In the new commiffion this claufe is as 
follows; ~, According to the feveral powers, 
" and directions granted or appointed you by 
" this prefent commiffion, &c. and according 
" to fuch ordinances as (hall hereafter be 
" olade and agreed upon by you, with the 
" adv.i~e and confent of the council of our 
~, [aid, province under your· gevefJlJment, in 

. " fuch 
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"~Qch manner and -farm as is herein ,after 
f' expreff~." 

The third difference between the two com .. 
tniffions is as follows. After the clau[e con
cerning the oaths ·to be taken by the members 
of the council, (which is the [arne in both 
commifiions) there is in the new commiffion 
the following· c1aufe directing, that' the Ro
.man-Catholick.members of the counci11hall 
be admitted into it without taking either, the 
oath of fupremacy or the oath of abjuration 
of the Pretender's title to the crown~ which 
are required of the proteftant members of it •. 
This new claufe is in there words. "AndRo 
" whereas we may find it expedient for our~r~ 
" fervice, that OUi" council of our faid pro- toc 
" vinc~ tpould be in part compofed of fuch~r:c 
"of our Canadian fubjeats, or' their defcen- !ro: 

d .. h· h r. d h lurl " ants, as remaIn wit In,~. ~ .lame un er t epO) 
H faith of the treaty of Paris, and who may~~~ 
" profefs the religion of the ~hurch of Rome i 
" it is therefore our will and. pIeafure, that in 
" all cafes' where [uGh .perfons fhall or may be 
" admitted, ei~her into our faid council,.9r 
~, into,anyoth~rqfficesJ-* they £haJI be exempted 

. " from 

• N. B. By vi.rtue of this claufe Roman-Catholicksare 
intitlt:d to. hold military commiffiollS in the province :pf' 
~ebeck; fo that a popifh army might lawfully be raifed 
there, fuppofing that the king can· Jawfully .raile any other 
troops~ in that or any of the 'other out-lying dominions of 
the (:rowl1"han thore allowed eve'r:y year b¥·.the parliament 
by.the mutiny-at!, as lome lawyers Are' [aid lonely to have 
allerted. 
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~, from all tefis, and from taking any othe.r 
" oath than that pre[cribed in and by· an aCl: 
" of parliament, patTed in the fourteenth year 
~, of ·our reign, in~itul~d, An a8 jor making 
" more ejfeClua' provijion Jar the government Of 
(( the province of §(,yebeck in Nortb-America; 
,,~ and al[o the u[ual oath for the due execution 
" of their places and trufis re[1?eClively." 

Lieute- Fourth difference. In the old cOlnmiffion 
~:~~~~r~~fthe Governour is direCted to adnlinifier the 
;~dn~;~fs u[ual ftate-oaths to th~ Li~u~~nant-~overnours 
:Rivieres. of Montreal and TroIs Rlvleres :In the new 

commiffion no mention is made of thefe Lieu.
tenant-governours. 

:fo\yer of Fifth difference. In the old commiffion 
the Gover- h . 1 fc • . h G . 
nour'to t ere IS a c au e lmpowenng t e overnour, 
call an af--\vith the advice and confent of the council of 
fembly. the province, to call an affembly of the free-

holde:rs, and to caQfe the ufual oaths and the 
declaration againl1 tranfubftantiation to be ad
minifiered to the perfons chofen into the 
allembly, before they take their feats ther~ • 

. In the Iiew commiffion this claufe is intirely 
omitted; fo'that the Governour has it not now 
in his power to fummon an atTelnbly, though 
it iliould be thought by his Majefiy exped}eQ.~ 
to do fo. 

The fixth and the four following differeJ;l~~~ 
between the two commiffions are in the daufe 

whi~h 



[ 2'07 l 
whi~h "Confers the power of making laws .. In~~~~ 
the old commiffion this claufe is as follows. laws. 

C" And we ~o hereby declare, that the perfons 
" fo eleCted and qualified ihall be called The 
cc. affe~bly of that our province of ~ebeck; 
c' an'd that you, the faid James Murray, by 
".and with the advice and confent of our faid· 
c< council and afferrlbly, or the major part of 
" them, {hall have full power and authority 
c' to make, confiitute, and ordain~ laws, fia-· 
(C tutes, and ordinances, for the pu'blick peace, 
cc welfare, and good government of our {aid ,i province, and of the people and inhabitants 
c' thereof, ·and fuch others as {hall refoft 
c' thereunto, and for the benefit of us, Qur 

. (' heirs and fucceffors; which faid laws, fia
c' tutes, and o'rdinances, are not to be repug ... · 
c' nant, but, as near as may be, agreeable to 
" the laws and fiatutes of this our kingdom 
" of Great-Britain. 

. " Provided that all {nch laws, fiatutes, .and. 
" ordinances, of what nature or duration {o
" ever they be, thall be, within thr~e months, 
'" or. fooner, after, the making thereof, tranf
" mitted to us, under our real of our faid 
" province, for our approbation or difallow
',' l"ance .of the fame, as alfo duplicates th,e~~of, 
" oy the next conveyance. 

" Andin cafe any, or all, of the faid laws, 
'_~ . fiatutes, and ordinancesJ not b~fore cQn-
I< " firmed 
1~lfl , 
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tc' fitrrted by us; {hall at any time be difal10Wed 
it and not approved, and fo fignified by us, 
'" our heirs and- fucceifors, under our, or 
" their, fignet and fign mannal, or by order 
Ie of our, or their, privy counciJ~ unto you; 
" the faid James Murray, Of, to the corn
u mander in chief of our faid province for' 
., the time being, then fuch and fo many at' 
Ie the faid laws, fiatutes, and ordinances, as 
" {hall be fo difallowed and not approved j 

" fhall from thenceforth ceafe, determine, 
" and become utterly void and of no effect. 
" any thing to the contrary thereof notwith .. 
" ftanding. 

" And to the end that nothing may be 
" patfed or done by our laid councilor affem
U bly to the prejudice of us, our heirs and 
" fuccetfors, we will and ordain that you the 
" [aid James Murray fhaH have and enjoy a 
" negative voice in the making and pailing all 
" laws, ftatotes, and ordinances, as aforefaid; 
" and that you {hall and may likewife, from 
" time to time, as you lhaH judge neceffitry, 
" adjourn, prorogue; or diffolve' ali' general 
" affemblies as' aforefaid'." 

In the new commiffion the claufe upon thi~ 
fubjeCl: is as follows. "And we do hereby 
" give and grant unto you, the faid Guy 
" Carleton, full power and authority,. with 
" the advice and confent of our faid council, 

" to 
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!,"'tt) make ordinances for,the pence;· welfare, 
~' ana ~ rgoVemr:nel'lt of the faid province,,' 
u andoftPte 'pe.ople and -inhabitants' thereof, 
U and fueft others,. as fuall refQrt thereilnto~ 
H and for tI,.e benefh-of us, our heirs and fuc~-' 
~~ ·.oe4for-s: PROVIDED alw~ys,th~t nothing 
'( ·lwrein contained· thall eftend, Qr be cpn",; 

" .Rrued to 'extend to the authorifing and.im-: . 
~ powering the paffing any ordinance or ordi
~t flanqeS ftlr laying any taxe~ or duties withiQ. 
-'1., :the·faid province; fuch rate,s. and taxes 0.n1y 

, {~ .excepted, as the inhabitants of arty town Qr· 

~'r~ifiria: within eur faid· province may' be 
H authorifed by 'any ordinance paffed by you, 
" with the advice and confent of the faid 
~q cDuncil, to, affefs, levy', an,d '~pply within 
$'-t~the fiid town Qrdiftritt for the purpofe of 
J:~.'m'a~ing reads, -erecting and repairing p\lb
~fi l~ck buildings,- or for' any other purp?f~ 
." ,refpecting the local convenience find cecono
I~ myel" f!ich tewn or diftrict: PRQVIDED
!C. -alto, ,~hat every,ordinance, fo to be plad~ 
!f~ yo,H, by and with th~ p.dvi~e and confent 
',~-sf ,the faid council, ih~ll be, within fix 
'~~~moaths.from the paHing·th~reof, tranfmitted 
" to us under OUi" real .of ,our f~id pro~ince for 
~~ our approbation or difallowan~e:of the fame; 
Ef.,-1as~anO duplicates -thereof by ~ next con
-~f veytloce; ~~ in ~fe any, or all of the [aiQ. 
.H,;ofdiniHlc~ lhal-l ~t anythne be difalloW,'ed 
,(~I'iIHd· not' appro~ed, and' £0" fignificd: by us, 
.'~i0ur heirs -and. fucce·ff6rs by an order ip their, 
01 D d " or 

, 
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Ie or our privy council unto you, the faid Guy 
(( Carleton, or to the commander in chief of 
4' our faid province for the time being, t\len 
.le fuch and fo Inany of the faid ordinances, as 
~e 1hall be fo difallowed and not approved~ 
" £hall, from the promulgation of the faid order 
~' in council within the raid provipce, ceafe~ 
~' determine; and ~ecome utterly void and of no 
U eff'ed:: PROVIDED alf~ that no ordinance 
" touching religion~ or by which any punilh
i, ment may be infliCted greatet;" than fine or 
H imprifonment for three months, {hall be of 
I, any foice or effeCt, until the fame {hall have 
~, been allowed ant:l confirmed by us, ou~ 
h heits and fucceffors, and fuch allowance 
~' or confirmation fignified to you, or to the 
c, commander in chief of ~ur faid province 
~' for the time being, by their or our order 
" in their or our privy council. 

"Provided aIfo, that no ordinance ilia.ll 
Ie be paffed at any meeting of the: council; 
.' where lefs than a majority of the whole 
4' council is .prefent, or at a;ny time, except 
" between the' firft day of January and the 
" firft day of May, unlefs upon fame urgent 
(C o,ccafion; in which c~fe every member 
~e there. of .refident at the town of <l!!ebeck. 
" or wIthIn fifty miles thereof; iliall be per
ce [onally fummoned to;atte~d th~ fatJ)e: !and 
" to the end that nothing may be pa.ffed or 
Ie done br our faid council t-o the prej udice 

" (jf 
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'4 of us, our heits and :{ucce1for~we will and 
•• ordain, that' ybu; the {aid Guy Carleton, 
., lhaUha-ve and enjoy a negative voice in the 
C( making: and paffing of a~l ordi~ances; a'i 
~, afotefaid.'~'" ~ 

j -~'. Thefe two' claufes' differ from each other 
in tb~ following' poirits~ 

, 
-. 'By the old commiffion the Govern-our, 
~oull'Cih and affembly are impowered to make 
la\vs, ftatutes, and ordinances for. the· pr~ 
vince, that are not to be repugnant, but, as 
near a,smay /Je, agreeable to the laws of Eng~ 
land. r, By the new commiffion the Governourpoli 
~n~.· c~~~cil on,ly, (with?~t an affembly,} arefo~~ 

, ~rtipow~ed to. make' o1'(hna~Ce9 for the pro-law 
"inee for every 'put-pofe but the impofition of~~~( 
~axes ; and' aI'f" fO.r that pu~~ofe in cer~ain ~f;: 
excepted cafes. And there IS no provlfoe 
that the' OTdirian.ces·' they lhall pafs iliall not 
~e repl,lgnant to die'laws of England. This 
f~defore -is the' fi:xth differ~nce between the 
i~o' ~~~~~ffio.n~. - -.... -' , 

" ' 

The 'next difference between thefe two . , .. . 

claufes, or the feventh 'difference between the 
('wi)" commiffions, is this. . .. , 

.~ ~: In the' old commiffion the, Governour is 
aire&d"to fend over to 'England copies of the 
britiBati~s that. are -paired by thc

r 
a1femhly, 

1~ ~, P d 2 within 
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Ti.'lleSd~P·within the {pace of three montbs after they 
Y;~~H~g.or are pa1Ted, to be allowed or difallowed by the 
new ordtl- King's Maiefty, as he {hall think proper. 
)"lances 0 "J 

England, In the new cornmitrlOn the Governour is d~ 
i~w~d ~; reCted to fend over the like copies of the ord~ 
cil"dllowednances pa1fed by the legiflativecouncil within 
~rng~he the fpace of fix: months after they ar; paffed, 

to be allowed or difallowed by the King's 
Majefiy, as he {hall think proper. 

The next, or third, difference between thefe 
two claufes, or the eighth difference between 
the two commiffions, is this. 

In the old commiffion it is {aid, that, if 
any of the ordinances paired by the Governour, 
council, and a1Tembly, that have not been 
before confirmed br the King'.s Majefiy, thall 
at any time be dlfallowed by him, it fhall, 
frOln the till1e of the fignification of fuch his 
Majefiy's difallowance, become void and of 
no effeB:. From the natural import of. thefe 
words, "not bejore confirmed by us," it fhould 
feem that an ordinance pa1Ted by the Gover
nour, counci!, and aifembly of the province, 
under the old commiffion, and that had been 
afterwards confirmed by his Majefiy by. his 
()rder in council, could not at any future pe
riod be difallowed by hinl. But in the new 
commiffion thefe words, "not be/ore co!l.ftrmed 
.by us,". are Olnitted; fo that the K.i~g feelns 
~{) retaln a po\,'er of difallowing the ordinances 

paifed 
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·palfed. by the Governour and l~gifla~V~,'~~-Pc 
cil under. the new commiffion at the difianc'eih 
of forty or fifty years after !hey have . been ~t 
paffed,. or. ~ny other future p~rlod) how dIftantn: 
{oever,~ even though he ihould have co~fi~med~~ 
them by his order in cou,neil. . " ' . 

~ 

~ 

The fourth difference between there two 
claufes, or the ninth difference between- the 
two commiffions, is this. ' ... 
~ 1-' 

By the old commiffion all the ordinance~ 
that iliould be paifed by the Governour,. c~uri
cil, and affembly, were to be in force imme
diately from the time of their paffing, unlefs 
a claufe fhould be inferted in them exprefsly 
fufpending their operation for a certain ti.rnet 

or till hi~ Majefty had confirmed them by h~s 
order in council. But by the new commiffiono 
no ordinance concerning religion, or by which ~~ 
any puniiliment greater than fine or imprif~n-a, 
ment for three months may be inflicted, is to~1 
be of force in the province till it has been hi 

confirmed by the King by his order in his t,( 
privy-council. But it muft be obferved that,~: 
with this confinnation of the King by hisec 
order in council, any ordin~nce whatfoever, 
either ,concerning religion or any new arid fe
vere puniiliment or mode of trial, ~r any thing 

I clfe, except the impofition of taxes" may, 
(for aught that appears to the contrary in tHis 
commiffion,) be eftablilhed and ,executed r in 

the 
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the p'rovince; the reftriaiOli' above-mentionaf 
in the old c'ommiffion, which direCted that the' 
()rdinances fhould not be repugnant, bu~, as 
near as' may be, agreeable to, the laws '6f 
England, being omitted'in th9 ne~ on~. ' ' 

, N. B. The exprefijon ured' in this. pa~~ oft 
th,e' new corrimiffion arid iri the act of parlia
ment on which it is founded, of a pumJhment 
greater than fine or impriflnment jor three months,~ 
is a very loofe one, fince it is very difficult to 
compare the magnitudes of punilhments of 
differe,nt kinds witli each other. The ex-' 
preffion ought rather' to '}lave b~en, any' 'Other 
Pf!!tijhmenti'ihan thofe oj jin/an¢ imprifoll11ztrif,I 
;;r any imp~;fonme:zt lor: 'more than. t~r}~ month!.:' 
for that, 1 prefume,' was the meap.'ns- of the' 
perfori, (whoeve'r he was,.) that drew up that' 
act 'of parliament. '. . 7 

':,' • I 

~J:hi: T.he fifth d!~eren.ce. bet~e~n . th~~etw~, 
a.nd pro. ~claufes, or the tenth dIfference between the, 
:~~jng _ ~o' cotn'miffi6.n~, is as follows.' ]n'tllt~ olef 
til. oun c~~~~'on' th~' Gov~~o,u~ i~' impower~ t?~ 

a.dJ?u~, prorog.ue, or al!folve ~ general a1fem'-: 
ohes of tbe freeholders: but In the newcom-
miffion there', are no words to' iin pG>wer the
~overnolir. to adjourn or p't:.oro~e th,e }egifla~ ~ 
tlve council." Q!!rere~ ,whethe~ it is the iIiJ 
tention of government that : the legiflative 
council. iliall continue ~ttini ~or 'the pu~po~e' 
(:If'm~tng laws' for the"who'1e-knIt mont~ 

from 
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fi:om' ~ fij:1l:.-Of, January' to th~ fidt of M'~ r: 
~r may th~y adjourn, or prorogue~ themfelves· 
9r their own auUtority witho~t the order of 
W.e Qov~rnour 1: or what 'is to· be done in this 

? . matter. ,I.. 
. . 
l' . T.he . ~Ieventh difference between the two' 
~ommiffions is this. In the old commiffion~ 
the Governour is impowered,.by the. advice 
and with. the. confent of the council of the. 

. province, tQ i1fue out for the fupport of th. 
government of the province, and. not otherwife; 
all publick monies that iliould be raifed in the 
province by any act of a1fembly. And in the 
new, commiffion the Governour is impower~, 
by the aclv~cet C;Uld with the confent, of .~he 
legifiative cOWlcil of the province, to i1fue out 
by, his warrants~ for theJuppart of the govern
ment, and not otherwife, the pu blick monies 
granted and raifed for the publick ufes of the 
f~dprovinc<1, without the words, raifed bY1Jnj 
atl.hcreajt,er;to b~ made within ourjaid province,' 
which are in the old commiffion.· This ., . 

t;hatp.ge i~ ne~effary on accouQt'ofthe refiriClion 
of the power of the Governour and legifia.tive 
~.ouncil¢ th~ prQyince with, ~efpe~ to the 
impofitipn ,of t~es·; which makes' it impof-
6b~~ .tb.a~ ~y publick monies ihould be raifed 
by any ,act to be made within "the province. 

" \ , • ~ • I. ' ., • • 

. N,. B. This claufe of the., GovernQur~$ .new 
GCNPmiffion;. which impowCfs him, '.witb th~ 

. . . advice. 
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Mvic~ ~nd conCeRt of the Iegif1l'tive councilor 
~he prevince, to ilfue out by hi~ warrants, for 
the fupport of the government of the prtwince, 
and not otherwife, the· publick monies graoeed 
and raifed for the pu blick ufes of the (aid pr0-
vince; [eems to be ~ardly confiftent with the 
following claufe in the ad: of parliament wmch 
paffed in the fummer 1774, at DIe fame time 
as the act for regulating th6 gOva;":ment of the 
province of Cl!!ebeck, and which granted to 
the. King's Maj@fty certain duties on tum, 
l?randy, and -molaffes imported into the {aid 
province~ This claufe diredts, fI'hllt· all ~he 
monies that jhall arije by the jaid du/i.tes (eIlXtjIt 
tbe nece.ffory charges oj'raijing, dJIe&1;"'g, levy
ing, recovering, anfcwering, paying~· ani account
ing for the fam,,) jhall be paid -by the co/lew 
if his Majefly's cufloms into the hmuJs of hi$ Ma-
j~jJy's receiver-general in the faid prevince fW: the 
lime being, and}hall be applied in the jirfl P/11.t:e 
in making a more certlfin and-adeq.uate pr01Ji/hn 
towards defraying the e.xpences oj' the lliJmil'lijlra
tion of juJlice and of the foPl0r.t ~f dviJ gOvern .. 
ment in the faidprtYVillce: and that 1h~ Lo,,1 
High'l'reafurer, or Commijjio11l!rs Df his MajtjljJ 
c.I'reafu1Y, or any three, 0,.. more, if· them, for tbt 
time being, foall be., and is, 01" are, hereby im
powered, fronz time to time, by any warrant, or 
warrants, under his, or their, hand, or hantlr, 
to -caufe .fitch money to be applied out tJf the [aid 
fr~duce of the foid Jilt ies, to'lf.'tlrds tlejra,ing- the 
{aid expenc.es.j and that the rPfidui oj tIM foiIJ 

Juties 
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:;/utt'es fo4Il refJloin' and h8 reftrrved ·in the htmls of 
the jaM recii~er~gtnef!"l for the .future di'JpojitioTt 
-# parliliment.By this dauCe the lllonies ari(
,ing from thefe duties are to be applied, to th~ 
purpofes for which they are railed, by the. war-
cants of the commifiioners of the treafory: 
,whereas the above~mentioned claute in the 
HeW coUllniffwn of the GovernoQt gives him 
a power J with the confe.nt of· the l~gillative 
(Ouftcil, to ilfue the publick monies raifed in the 
province by his warrants. ~rere, by whdfQ 
warrants the receivel""general of the province 
of Q!!~beck .may l~wfully pay the monies 
ar.ifing fcom thefo duties; by thofe of the 
OOl'nmiffioners of the treafury only, or by thofe 
of the Governour of the province, with the 
confent Qf the legiflative council? S~e the 
Stat. 14 Geo. III. 'cap. 88. intitl,ed, cc An as 
IQ ejltzblijh a lund t07,i)Ilr-ds further tfejra}'ing th~ 

. chllTges if th~ arlmil1iJlroti.olz· of J,!jJicf, a1ld jup,.,t of the .eivil gfYlJlrnmel'l/ J with';4 t-be pr(}"iin~e 
of ~e"eck in America." 

The twelfth and Jail difference between thQ 
two eommiffions is this. Th~re is in both 
commiffions a claufe impowering the Gover,," 
nour, with the confcnt of the council, to 
grant lands in the province: and the words of 
this claufe are the fame in both commiffions. 

~ But in the old commiffion this cbufe is fol
lowed by, a provifoe direCting that the grants 

.• Which thaIl be made by virtue of it, alJll bq 
E e made: 
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made agreeably to the King's infi:ruClions to 
the Governour, and that the {aid inftructions
ihall be publithed in the province, and entered 
on record, in like manner as the grants of 
land themfelves are direCled to be entered. 
But this provifoe is omitted in the new com
million. The words of this provifoe are as 
follo\vs. "Provided the fame be conformable 
'" to the inftruCtions herewith delivered to 
" you, or to fuch other infiruCtions as may 
c, hereafter be rent you under our fignet and 
" fign manual, or by our order in our privy 
" council; which inftruCl:ions, or any articles 
'" contained therein, or any fuch order made 
"" in our privy council, fo far as the fame iliall 
" relate to the granting of lands as aforefaid, 
're thall from time to time-be publiilied in the 
c, province, and entered on record in like 
'C' manner as the faid grants are hereby di
" reCl:ed to be entered." l Q,grere the reafoR
of omitting this provifoe in the new com
million. J 

Thefe are all the differences that I have 
obferved between thefe two commiffions. 
The commiffions themfelves have been lately 
pub1ithed by Mr. Almon. 
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A Renlark concerning the power of 
erecting courts of jufiice in the pro
vince of ~ebeck. ' _ 

IN the late act of parliament for regulating 
the government of the province of ~ebeck 

there is the following c1aufe concerning the 
. eftab1iiliment of courts of juftice in the faid 
province. "And be it further ena£led by the 
1l1lthority tiforefaid) '['hat nothing herein contained, 
flall estend, or be crmflrued to extend, to prevent 
or -hinder his Majrjly, hz's heirs and juccellors, 
!Jy- his or their letters patent under the great feal 
if Great-Britain, from ereCling, conflituting, and 
appointing, fuch courts of criminal, civil, and 
ecclejiaflica/,juriJdiClion, within and for the faid 
province o.f~ebeck, mid appointing, jrom time 
to -time, the judges and ,officers thereof, as -his 
M~jefly, his heirs and fucce.ffors, }hall think ue
c~/fory and proper for the cirCzt17Zjfances oj' the 
foid province.'" . 

-By this claufe it !bould ·-feem that the 
courts of jufiice _ that are to be ereCted in the 
province, in the rOOln of thofe which are 
aboliihed by -this aCt, ought to be ereCted by 
letters patent under the great feal of Great
Britain. Yet in the new commiffion of 00-
vernour _ Carleton there is a c1au[e which 

_ impowers.. the GQvernour, with the con[ent 
Ee 2 .f 
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of the legifiative council elbhlilhed in tM 
province, to erect fuch court.s of judicature as 
he and they ihall think fit and nece«ary for 
the hearing and determining all caufes in it, 
as well criminal as civil. The words of this 
claufe are as follows. "And 'We do by theft 
:rrefellts give and grant unto ),OU, the /aid GuJ 
em-icto,z, jull.power and authority, ~itlJ the aJ
'Vice and co~(ent of our laid council, to ereS, 
lon/lt'tute, and eflablijh, foch and Jo many courts 
if judicature tmd pub/ick jujtice within. our foid 
province ultder your government, as you -and they 
flall think fit and necd/ary for the hearing and 
determining all cai!fes, as well cr.iminal as ci'Vil, 
and for awarding execution thet'eup9'll, with all 
reaJonable and necejfafy powers,tiutbotities, jees, 
Imd privileges, belonging thereunto." 

~:Er~ whether this claufe of the com ... 
miffion is not void, as being contrary to the 
aforefaid claufe of the ad of parliament, which. 
..fuppofes that the coutts of jufiice in the pro
vince will be ereCted by the King's letters 
patent under the great real of Great-&itain ;--
or whether, 2dly, an ordinance of the Gover
nonr and council of the province may be con ... 
fidered as equivalclu to letter9 patent under 
the great real of Great-Britaifl, becaufe it is 
paffed in purfuance of the powers granted to 
the.Gov.ernour hyhis commiffion of governonr, 
w~lch IS under the great feal of Great-Bri
trun ;---or whether, jdly, as the words of ~e 

aCt -
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·til JparliaB1Ml 00· not exprefsly' prohibit 
the: ~iDg from. delegating to th~ Governour ~ 
by his oommiffiea tlndet the great feal of 
Great-Britain. a power of ereaingcourts of 
jllfti~~ in the prOVince" but only r~ferve to 
hiln the powet of doing it himfelf by his 
Ietfffs·~ttUlt; if be am} fo think 1ft, the King. 
ought flat to be fuppofed to bs at liberty to 
.make fach a ~el€ga-tion of his power in this 
behalf'Q his Gwa:oour, in the fame manner 
as he would have,;·~~en if the c1atife above
recited had not been inferted in the aCt.---
¥ -et the fafeft and Pl0fi:' regular way of pro
ceeding in this bufinefs feems to be to erect 
the fiecefraty courts of jufiice in the province 
by his Majefty's letters patent under the great 
feal of 'Great-Britain; agreeably to the fuppo
fltion ancJ. refervation of the act of patliatnent. 
A~ as to eccleHafiical €()utts; (it any (uch 
ate to be ettablHh,edf ) tooy can only be eRa
bUllied bY' the Kibts letters patenfj becaufe 
the above-recit.ed cIa-uk in the Governdur's 
commiffion does not make any mention of 
them, but only {peaks of courts of j.~ftice for -
dettrtnitti1rg tdujeJ criminal and civil. This mat
ter feeths to- be worthy'of further contideration. 

j , -

- - ~ q- - n--r - -. 

It is faid that the- pte~nt Lieutenl'l.t~govep. 
nour of the pro~ince (jf Qaebeck, HeClOJ 
The9philus Cramahe, E''li has ~a:ed ~in tbe 
~apacity()fLieutenant-governollr finc6General 

. Carleton's 
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Carleton's return into the province as GOfer .. 
nour. ~rere, whether this is not irregular I 
the commiffion of Lieutenant-governour im .. 
powering him to aCt: only in cafe of the dtath~ 
it" during the abftnce, of the Captain-general and 
Go'l.Jernour in chief qf the [aid prvvince. At 
leaft {uch was the tenour of the commiffion 
of Lieutenant ... governour granted to General 
Carleton in the year 1766, when General 
Murray was Governour in chief of the pro
vince. That commiffion was as follows . 

. Commiffion of Lieutenant-Governour 
of the province of ~ebeck in North 
America. 

GEORGE R. 
GEORGE the 'l'HIRD, by the, grace of God, 

King of Great-Britain, France, and Ireland, 
defender of the faith, and fo forth: 'Io our 
trufly and wel/.beloved GUY CARLETON, 

EfiJuire, greeting: . 

W~, repofing efpeci~1 tru~ and confi~e~ce 
In your loyalty, Integnty, and ablhtY2 

do, by thefe prefents, confiitute and appoint 
you to be our Lieutenant-Governour of our 
province of <l£ebeck, in America; to Qave, 
hold, exercife, and enjoy the faid place and 
ofi?c.e during our pleafure, with all rights, 
pnvIleges, profits, perquifites, and advantages 
to the fame belonging Qr appertaining .. 

And 
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And further, in cafe of the death, or during 
the abfence, of our Captain .. general and Go .. 
vernour in chief of our faid province of Q.!!e. 
beck, now, and for the time being~ we dQ 
herebyauthorife and require you to exercifc 
and perform all and fingular the powers an.d 
directions contained in our commiffion to OUS; -

Captain-general and Governour in chief, ac~ 
, cording to fuch inftruClions as he has already 
received from us, and fuch further orders and 
inftruCl:ions as he~ or you, {hall hereafte( 
receive from us. 

And we do hereby command all and fingu-: 
lar our officers, minifters, and loving fubjects 
in our faid province, and all others who~ it 
may concern, to take due notice hereof, and 
to give their ready obedience accordingly. 

Given at our court at St. James's, the 
feventh of April, 1766, in the fixth yeaf 
of our reign. 

By his Majefty's command. 
(Signed) H. S. CONWAY. 

OuyCarleton, Efq; ,Lt. Governour of ~ebeck~ 
Entered as follows. 

Entered at the Treafury. 
(Signed) THOs. TOMKYNS. 

Entered in the office of the Lords Commif ... 
ltone{sfor Trade and Plantations,. : 

. . ~ . 

. (Si~ned) ~. B~ADBURY. 

L A~e-
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A Remark ((mcerning the illegality of 
the ar:reft of Mr. 'I'HQMAs W ALK!Sl 

in O.etpber, .77 S· .: 

I T is w~ll ·b()wn tMt the Kiag f>f Greal-
. . fJri·tJin, thwgh he is the foumain of all 
tivilllrui military authority in the ki:6gdom, 
yet CQ~l}ot lawfully. by his own immediate 
W8.1·r~nt Q.nder his hand and fesJ, £aUte any Qf 
bis fubjects to be arrefted or imprifoned. The 
reafon aff'~ned f9f this J:crf9J)al iQf;!lp!l~ity of 
~ fupreme magi.~r~~e 9f the CQuntry ~o e~~r
~I[e thefe aCt$ of clvd power, .i$ ~ very J!.Jft apd 
fatisfaaory one;: h is beca.u(e h~ is 'JlPt 3ro~
nable to any of th~ cPv.rt§ c,>f j pJJ;ice il! the 
kingdom, as a defendant, to anfwer the com
plaints of a.ny of his fubjeC\:s concernIng any 
injuries he may hav~ don~ them by the im
proper exercife of his authorit,y. Since there
fore he i~ fl9~ ~Qnlpetlable to make {atisfatlion 
to the p¢rfons whom b.emight wrongfully 
imErifon. the law f~y~be fINU np~ .h~ve pow~r 
to imprifon any body" at aU, but that, if he 
{hall attempt to do (0, his WM'rant of com
mitment under hi$ .hlnd .and feal /hill m>t be 
deemed of futN;icnt authority.o j Wijfy the jailor 
in detai.nin8 the p~rfpn whpnl ~ iliall naveJ;om
mi~t~cl to ~ls eu1lQdy, or to protett him ag2inft 
~ clvd atttOft ef trefpa(s an.d falfe imprifon
m,enc bro~At againtt him .by the perfon fo 

imprifoned. 



[ Z2S } 

iQJFifOQ¢d. This is ~kar and fettled law, 
",;J.Ild of very ~g fia~ing. For, in the year

boo,k. of the ,lirL! yearQf Henry VII. page 4. 
pb.citd 5, we. tneet with the following {hart. 
bqt~q.r.ious,.. pa1fag~, which was afterwards 
cit~ b:Y Sir Edward Coke in the debates on 
the J~GlJs Pt;tbion pf right. Hlfffiy, chief 

· jl!flice, difoit, iltJ~ Sir 1o.hn Markhlllfl Ji/oi! au 
r/Ji&iil;qrlli Je 4. que;J ne p()it arrd/er un b()1nme 
for Jufpicion de ~rfafofJ ou ftlonie, jitome afczm! 
" /II ,jiUt pW./font j t(Jr~eq1Je, ji il face tort, .Ie 
illrti ne pait aver aClir;~. "Huffey, (the 
chief jufiice o( the King's-bench in thefirft 
ye.ar of Henry VJI..) [aid, that Sir John Mark
ham~ (who bad-been chief juftiJ;e in the reigl\ 
of EdwaFd IV.): had .fa~d to I<ing Edward lV. 
that he could not ~reO: any man ,upon fufpi
cion of treafon Of' felony ~ as [orne of hjs Ma ... 
jeihy' S l~ fubj~¢;b might do; f(>r ~his reafon, 
tmtt", if ~e W~S to qo Wr.Qllg~ :the inJured party 
co.uld hflve :»oacrion ~g.ainft him." NQ in~ 

· ~Llye.n~nce ~dfes . from. this ,17eftraint upon the 
, pe~nal powerQf the King j. becal:\fe t~e ar~ 
alw~ys magillrates eno'ugh appointed by him, 
who ha~~. authority to. comnlit . ~ Qifenders· 
againft .th~ laws to pdfQn. upon Juft and fuffi
cient .wfo.(Ul~j~ given : befo.~e ,th~m upon 

· o~ Mc.i )Ybg', (wbet) they .adhereto the r~le~ 
whidl ilia _law .p~efcribes,) are [ufficienuy !pro~ 

. ~d by1D.e. law in the execution Df .this put. 
·· .. ci.~ir Jiuty .. ,to be· ftbQve aU fear ofheing 
molo&d on that. aCCQunt. 

',' .. ' . F f The 
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The fame law fubfifis in the American prcJ..r 
vinces with refpeCt to, the power of the Go ... 
vernour; and for the fame reafon. He cannot 
in1prifon any of the king's fubjeCts under his 
government by his own warrant, or order, of 
commitment; becaufe he cannot be fued and 
compelled to pay damages to the parties whom 
he might thereby have injured, in the courts 
of the province of which he is govern our • 
General Carleton therefore had no authority 
to caufe Mr. Thomas Walker of Montreal to be 
ar,refied for high treafon, or any other crime, by 
his own warrant, or order, even tho' we Ihoald 
fuppofe Mr. Walker to have been guilty of it, 
and the general to have had the fulleft i~forma .. 
,ipn, upon the oaths of credible witne1fes~ that 
he was fOe But this could only be done by Mr. 
Hey, the chief jufiice of the province, if he 
really was chief jufiice of the province at that 
time, that is, if his commiffion of, chiel 
juftice had been renewed fiqce the firft of May 
laft, when. his former commiffion was (to
gether with all the other judicial commiffions 
in the province,) vacated by the ~ebeck-act. 
If he was not chief juftice of the province-at 
that time, that arreft of Mr. Walker ought t~ 
have been made (if it could be legally made at 
all,) by Meffieurs Frafer, Marteilhe, and Ron
ville, the three confervators of the peace for. the 
diftriCl: of Montreal (mentioned above in page 
J 54) whonl General Carleton appointed to that 
llew office on the J ft day of May, 1775, to pee-

veft' 
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)ent tile total anarchy into ~hich the province 
would otherwife have been thrown by the va
cating claufe of the ~ebeck-aCt. It is true in
'deed that ju~ objeCtions may be made even to 
their authority, becaufe they were appointed, 
.( as Iunderftand,) by the fingle authority of the 
Govemour, without the concurrence of the 
·council of the province; whereas they ought, 
~cording to the claufe herein bef(Jre cited, 
(in page 220,) from the Governour's new COIT1-

miffidn, to have been appointed by the Go
vernour with the advice and confent of the faid 
'council. For the appointment of the firil: new 
judges by commiffions fpecifying the powers 
they are to exercife, after the abolition of all 
,the former courts of jufiice in the province by 
the vacating claufe of the <l!!ebeck-act, is ill 
truth ereCiing new courts if judicature, which 
the commiffion. direCts to· be done with th~ 
confent of the council: and it is only when 
.the courts of judicature of the province.have 
been regubrly efiabIifhed in it, and their pow
ers and jurifdjCtions legally fettled and defined, 
(either by the King's letters pat~nt undeI' the 

. great f~al of Great-Britain, agreeably to the 
power referved to his Maj~fi:y in tke ~ebeck
act, or by the joint act of the Governour and 
council of the province, agreeably to the claufe 
above-mentioned in the Gov.ernour's new com-

. million;) that the· Gdvernour, (according to 
his commiffion,) may by his tingle authority 
app~int the judges who a,re to fill them. How-

e ;L .r F f 2 ever 
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ever~ thofe confervators of the peace9 if they were 
not legal magifirates duely appointed according 
to the directions of the comIniffion, were the 
per[oos who came the nearefi: to that charaCter 
of any perfons in the province: and therefore 
they, and not the Governour, ought to have 
iffued their warrant to arreft Mr. Walker for 
high treafon, if in truth there was fufficient in ... 
formation upon oath to juftify fuch a ftep. And 
this was the conduct General Carleton pur[ued 
in November, 1766, when he was Lieutenant
governour of the province. He did not then 
himfelf ilTue ,varrants to apprehend offenders; . 
but left the fix gentiemen at Montreal, who 
~ere charged up0n the oath of one, Mac
Govock, (an accomplice,) with a concern in 
the cruel affault and wounding of this very 
Mr. Thomas Walker on the fixth day of De
celnber, 1764, to be apprehended by the 
,varrant of Mr. Hey, the chief jufiice of the 
province; and only gave a~ order to the 
worthy Lieutenant-colonel Maffey, (who was 
at that time the commanding officer at Mon
treal,) to give the provoft-madhal, or 1heriff, 
of the difirict of Montreal fuch a guard of . 
foldiers, to affifi: hinl in the execution of the 
chief jufiice's warrant, as he ihould defi~e. 
This was aCting regularly and agreeably to 
law. I cannot conceive therefore how it. 
comes to pafs that on the late occafion he has 
taken upon him to i1fue his own warrant, or 
order, to apprehend Mr. Walker, unlefs·it be 

upon 
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--Upon a 1ilppofition thafhe Was: authorized to 
do fo by the martial law, which he had' efb.t. 
blifhed in the province. But, (befides that 
he had eftablithed martial law in the provincf? 
at Q time when it ought not to have bee1l 
eftabliihed, beca~fe juftice could have been 
adminiftered by the King's courts in the pro
vince in the ufual manner,) I pre{ume it is fuffi
cieiltlyevide~, from the authorities cited above 
in the foregoing RefleCtions on. Martial Law. 
that that fpecies of law relates only to Inariners 
and foldiers and the per[ons who join them-- . 
felves to the·m, and confequently could ·not i 

I be legally exercifed with refpeB: to Me. Tho;;; ( 
mas w-aIker, who was not either a [oldier or 
a militia~man, but continued in the capacitj-) . 
of a man in trade, carrying on his pot-afu 
works at his country hou[e at Affum ption. 

It is plain therefore that this arreft of Mr. 
Walker by the Governour's own order, is not 
to be juftified either by' the principles of mar ... 
tiallaw or by thofe of the common or the 
ftattite law of England. If therefore it EaR 
be juftified at all, it muft be by fuppofj,ng that~ 
by the revival of the laws and cuftoms of 
Canada, in all matte'rs oj property and' civil 
rights, by the late ~ebeck-1u~l, thehigli' 
powers of government fexercifed in that pro~ 
vince by . the' French governours and intend"';' 
ants, in the time of die Fren~ch government; 

'1' , l' • I . • - . are 
q.-
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~re «gain' revived and vefted in the perron 01 
the Governour . Now, if this be the ground 
upon which this arreft of Mr. Walker is to be 
jufiified, it is °a plain and ftrong confirmation 
of the apprehenfion entertained by Mr. Dun
ning at the time of debating the ~ebeck-bill 
in the Houfe of Commons, that fuch are .. 
eftablifhment of an arbitrary authority in the 
Governour would be the confequence of that 
pernicious act. The words matters of property 
tint! civil rights are exceedingly extenfive, and 
therefore exceedingly dangerous. To common 
ears they feemed to convey no other meaning. 
than this, H that in the defcent of landed 
efiates, the dower of widows, the difiribution 
qf the effects of perfons who die intefiate, the 
cuftomary dues of feigniors from their ten~nts, 
(fuch as their right to a toll from them for 
grinding their corn at their. (thefeigniors) mills, 
and their right to a fine upon the alienation of 
their lands,) and the like indifferent matters, 
which are no way conneCted with the liberty 
()f the fubjeCt, the former laws and cllfioms 
()f Canada iliOllld be' obferved." But it is a 
well-known maxim, that D%{zls verfatur in 
generalibus; and therefore Mr. Dunning, with 
bis ufua} penetration and fagacity, fufpetted 
that on this occafion mqre might be meant than 
tmt the ear, and that the arbitrary powers of 
government exercifed formerly by the French 
governours and intendants might be intended 
10 be revived by them: at leafr he thought 

that 
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tha.t. they inlght) afterwards ~ .be made ute· 01 
for that pu,rpofe; ~hough it lhould not ·havo~ 
been intended, by the framers ~nd fupporters 
of . the bi~l. He therefore, fuggefted the ne .. ~ 
<!effityof infer'ting a .thort claufe in the bill for' 
~ving: the. inhabitants of that province~ it}' 
exprefs terms, the benefit of. the writ of ha"ea~ 
corpus, and of all the laws of England that 
relate to the protection of ~he libertJ of the 
fubject. And, in the further progrefs of the. 
h:ill, Mr. Demp~er made .. a motion for the in
fertion, of fuch a.cla~fe: ~q.t it was foon put tQ. 
the vote, and carried in the n~gative. Butnow, 
ftom this arrefl of Mr . Walker by the Go~ 
verno~r's own ,order; (fuppoling it to have 
l?~n done. unde~ the ~uthofity, ,of the l~te., a~,) 
tp.e neceffity of Infertlng fuclia claufe IS qUI~ 
apparent. '-

•. I 

... .1 f' , '. 

".. , '. ~. \ ; •. ) , \ i 

. ,1n the ~ccotJn.t of tht Proceedings, ~~ .. p'~ge£. 
so,---'7~ I have infefted, a draught. 'of.t\lh a~: 
of parl~ament foi eftaplifhing' in i.the pt.)vinC_ 
of ~ebeck, for 'the (pac~,offeven ye~r'S 9~ly, 
a .legiflative council of 'as .free' .a~d iridepen'~ 
df;.rlt a confi;itution as I c'ould. contrive, with" 

, , • "'. I a,refiriClion on ~heir powe~ with refpeCt tb.,the 
~pofition of taxes. ,f I ~a.ve 1i~e thought 
tP~t' t4e four following reftriCtions, . with'/e
~.to the ppwer of ~~irig Jaws, ,woul~ 
.al.W, be highly ufef\ll. They 1hQ~ld bj; ~tro-, 

. . . d\lcelil 
I 

• Ii" . 



[ 232 ] 

duced in page 6~, hllmediately after' th~ £ira 
provifoe (which is ,~gainft thepowCJr of tJJCa .. 
tion,), and, before· the fe~ond, provifoe, which 
relates to the number of members of which 
tl)e c6uncil is to conft11:, fo as themfelve~ to be 
the fecond" third, fQurth, and fifth provif~s, 
or the third, fourth, fifth and fixth feCtions, 
of the draught_, 

Four additional PROVISOES, to be in
ferted . in the draught of an aQ: of 
parliarrient for efiablilhing a le~ifla
tive council in the province of ~~ 
beck, printed in the ,Account of the 
Proceedings, &lc. pages 50, 51, 
&c" 74- ' 

PROVIDED ALSO~ and IT IS HEREBY 
FURTHER ENACTED, that none of 

the faid ,laws, ftatutes, and ordinances {hall 
appoint any ~pital puniihment, or any pu
riifluw!}t affetting the members of any of his 
Majert2's fubjeCls in the faid province, or any 
other punilhment whatfoever but fine and' 
i~prifonment, . for the new offences which 
diey 1hall find it nece1farr. to create; and that, 
.(0 far as any of (he faid laws, ftatutes, or 
c?rdinances 1hall appoint" any capital pu!lifu-. 
ments, or any other puni1hments than fine and 
imp!ifonment, they !halt be utterly void and 
Q[ llQ ,e.tfeCt 'whatfoever. . , • 

, IV. PR04 
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.1l? j 'IV. . PROVIDED' ALSO, and IT IS 
~~'HEREnY F~RTHER ENACTED, that 
. ~ D<:me of the [aId lavvs, flatu tes, or ordinances, 
, I.: tha.tflla!l ordain any crilne to be punilhed by 

anlmprdonment of more than three calendar 
-months, {hall be in fOli;ce until it {hall have 
been fent over to England, and 111a11 have 
been approved aFld allowed by the King's 

-Majefty by his order in his privy counci1, and 
'th,e - faid royal allowance of the fame {hall 

1 Jlave been made -known to the peGpleof the 
.~ ,(aid province by publiibing th<: faid order in 

.. coUncil in the ~ebeck Gazette.-
-.' 

v. PROVIDED· ALSO, and IT IS HERE
:BY FURTHER ENACTED,- that none of 
the faid laws, 'fiatutes, or ordinances, iliall re
late to any alteration of Religion in the pro." 

- 'vince, or to the encouragement or difcolo1rage-
- ment -of either the -:Rotnan~Catholick or rh~ 

_' ,Protefl:ant religion in. the fame; and that, [Q 
.far as any of them thall have any fu()h ten
.. deney, they iliall be utterly void and of no 
, authority whatfoever. . ' 

, ~. ! ! .'l ~ t-l 

VI. P-ROV.lDED ALSO,- .. and IT ·JS 
HEREBY FURTHER E,NACTED,., that 

·J1one of·thefaid laws,-- ~atutes, ~r ordinances, 
:fiifll_ in any wife abridge, . or dilninith, the li

. ,;berties; 'fights~ and immunities of his Ma
. jefiis~fubjeC,t~ in d'le-faid province,- ~hat ~re 

fet forth in t4.e good- flatu te _ of . the :thIrd x~r 
J,. \~ G g of 
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t f the reign of the late King Charles the 
tidt, commonly called '['he Petition of Right, 
or in the fiatute of the thirty-firfi year of 
the reign of the late King Charles the fe
cond, concerning the writ of Haheas COrpUI, 

intitled, " An aC1 for the better jecuring th~ 
iibertJ of the jubjeEl, and for preventio1f oj'i11Z
prfJonments heyond' the fen.'i; or in the fiatate of 
the firfi year of the reign of the late King 
William and Q!!een Mary, i"ntitled, "An net 
declaring the rights and liberties oj' the jitbjeEl, 
and jettling the Jitccf/Jion of the· crown;" and 
that, fo far a!l any of them ihall.have any fuch 
tendency, they fhall be utterly void and of 110 
~uthority \vhatfoever. 

"\Vith thefe additional proviMons the legifla
tive council abovc-lnentioned, (which differs 
widely, as we have 1hewn in the AccduJtt oj' 
the Proceedings, &c. from that which is efia
bEihed by the late ~ebeck-aa:,) might pe~
haps be a tolerable inil:rulnent of government 
for the province of ~ebeck fot a few years; 
though, I confefs, a lnnch l~(s dejireable ORe, 
to all lovers of liberty, than an affembly chofen 
by the people. I have only propoied it upon 
a fuppoiition that his Majefty's miniften of 
fiate iliould perfift in their refolution not to 
fuffer an alTembly to be eftablilhed in the pro
vince: in which cafe it will be ufeful to leifen 
the evils, that may be apprehended from a 
legiflative council, J::, mu(;h as poffible. I~ is 

with 
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w.th th~t vi~w only that·1 fon~er1y prepared 
the above-mentioned draught of an aCt of par
liameRt fgr eftablifhing a legiflative council in 
the province of as fafe and free a confiitution 
as I could' devife: and with the fame view I 
have now added to that draught thefe further 
provifions for regulating and refiraining its 
powers. If any laws creating new felonies, 
or other crimes, that may require other punifh
ments than thofe of fine and impri[onment; 
or any laws concerning religion; fhould here
after be thought to be expedient for the pro ... 
vince; the fafeft and beft way of proceeding 
in matters-of [0 important a nature, will be to· 
efiablilh them by new aCts of the Britilh 
parliament itfelf, paiTed, as,the occafi0ns fhall 
require, for that purpo[e. 

RefleCtions on the probable conf.equen'-" 
ces of employing Canadian troops 
againfl: the people of New- EnglanJ 
and the other united provinc~s of 
America. 

Firft publilheq in a Le.tter to the. Printer o~ 
the Publick 4dvertijer) on the J 6th ot 
Auguft, 177 5 ~ 

As it is certain, by advices rec~ived frOln 
Canada, that General Carleton is endea

lOtJring to raife forces amongfi the ,inha.bitants 
. G g 2 of 
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of that province, to be rent againA: the rebel 
provincials in the Maffachufetts Bay and pro
vince of New-'" ork; and as many people, 
frOln an opinion of the courage aDd activity 
of the Canadians, and their 1kill in the Ame
rican manner of making war by buili-fighting, 
feem to entertain great hopes of good fuccefs 
from this meafure, I think it may not be im
proper to lay before the publick, by the means 
of YO.lf paper, fome reafons of weight that I 
have ~leard alledged upon this fubjeCt by per
fons well acquainted with that country, which 
{eem to me to prove beyond a doubt that thii 
projeCt (which feems at firft fo plaufible,) will 
be attended w:ith confequences of a quite con~ 
trary kind, moft pernicious to his Majefiy'~ 
{ervice in America. 

In flating thefe reafons, I ihall fuppofe that 
General Carleton is able to raife a body of fix 
thoufand Canadians, zealoufly difpofed from 
principles of religion, and (if you pleafe) of 
new-born l<?yalty to their conqueror and fo
vereign, to act againfi the other Americans; 
for this ieems to have been the hope and view 
of thofe who are inclined to try this meafure, 
as \\rell as of thofe who advifed and promoted 
the .lat~~ebeck-aa, which feems to have 
been intended to keep the Canadians in a dif
}~ofition to be [0 employed; yet I mull ob
itn'c at the [arne time, that the latefi advices 
fTorn ~ebeck reprefent the ~anadians as very 

avede 
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~vel"fe $0 this feryice, and as hnving aCtually 
refufed to engage in it as volunteers. What 
they will do if they fhould be ordered or prejfed 
into the fervice in the King's name by'General 
Carletol) (who ,has latelyefiabliihed martial 
law in the province, feemingly with a view to 
be able to ufe this method of raifing them, 
fince the province, at the time of his eil:abliili!. 
ing martial law was in a fl:ate of perfeCt tran
quillity, and the courts of juftice at full liberty 
to fit and adminifter jqftke, according to the 
ufual forms of law, with perfeCt peace and 
fafety) remains yet to be feen. But in general 
we know that perfons that are forced into a 
fervice that is difagreeable to thenl, are not apt 

, to exert themfelves in it with zeal and {pirit. 
However, let us for a motnent fuppofe them 
raifed and well-difpofed to aCt \vith vigour 
againft the other Americans; the q ueftion is, 
whether the emp10ying them in this manner 
will do more g00d than harm?N ow ,f appre~ 
hend that the King's {ervice in Amenica, and 
the reduCtion of the rebel provinoials, .woolcil be 
better promoted by keeping the Canadians at 
hotne within their own province in a ftate of 
neutrality with refpeCt to the prefent conteft. 
but yet ready to defend ,their own province 
againft the incurfions of the Alnericans, than 
by carrying this fame formidable body of fix 
thoufand Canadians (and the moil: fanguine 
partizans of the meafure do not prefume to 
think of a greater number) out of the lilnits 

of 
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tit Canada to make war upon the othet 
A.JBericans, 

For, in the firft place, if Canada is neuter~ 
aU the corn they 'are able to export (which is 
befween four and five hundred thoufand bu~ 
fuels) may be {cnt as a fupply to General 
Gage's troops at Boilon, who otherwife mufl: 
he fupplied ,vith corn either from England 
and Ireland, acrofs the Atlantic Ocean, or 
fronl Nova-Scotia, which I believe does not 
afford fo large a quantity for exportation as 
Canada, more efpecially at this time, wheri 
great numbers of people. are gone thither Worn 
the continent-of America, to avoid the calami
des of war. And a good deal of live cattle 
may be fent in the fame manner from Canada 
to General Gage's army. Now this, I conceive, 
muft be an object of great importance to the 
King's troops at Boilon, to whom all the teft 
of the continent of America affords not a 
pound of bread. But if the Canadians break 
their neutrality, and march out of their pro
yince againil the other Americans, this ad
vantage will be totally loft: for tI.e other 
Americans will, in return for thefe hoftilities', 
moil infallibly make incurfions into Canatia~ 
and ddlroy both the corn and the habitations 
()f the Canadians. This they can eafily do 
whenever they pleafe, becaufe they are in 
,:>o~ffion of thofe' two very important for
tr~ffes, TicQllderoga and Crown Point, which 

are 
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~fe, t~e very gates of Canada; without wl1icll 
no troops can pafs either into or out of ~ha& 
provinc~, otherwife than by fea, with the te~ 
dious n~igation of· the river St. Lawrence. 
the mouth of which is no lefs thart 360 mil~ 

. difrant from the town of ~ebeck, and S~ 
from Montreal. How there moil: capit~ 
.pofts came to be f urprized by. the provincials. 
l"t thpfe perfons .explain whofe .duty it was to 
preferve them. But now that .the. provincial, 
have got poffeffion of them, it is probabletheJ 
will keep it for a long time, as it will be a work. 
of exceeding great difficulty to retake them. 
And while they do keep poifeffion of them. 
it ~s moil: ,certail), they_ have.itin their power, 
whenever they pIe,afe, to pour in parties of 
,three o.r four hundred .men into the richell 
and moil: fertile part, of the province, about 
.Montreal, to burn thq houJes, and deftroy th. 
corn a~d other fion~s· of every kind... . Nor let 
it be ilnagin~d. ~hai the Canadians can hinder 
'them from doing fa;, fo long as they ar. 
mafiers. of thofe two" pofts, ev.en though we 
lhould allow the Canadians to. be braver men. 
better foldier~, better rnarkfmen, better woodf
Jllen,better bl;llh-:.figbters, better every thing 
than the Englith ,Americans, ~d able to b.ea,t 
.dQuble their own number, of t,he latter \vhere
ever they meet them, as fame people have 
_Ileen taught ~o bcliev~ t4em: for while thef. 
"t~rr,ible fix ~oufand Canadians are empwyed 
j~ the En~liilf provi(l~fI.i i9 laying wafte, tbr; 

1?ack-
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back-fettlements of Ma1Tachufets Bay,Coft
netticut, and New-York, or are encamptd 
-with General Gage at Bofton, orwhete ... wer 
elfe he lhall take poft, in order to enable him 
'to make head againfi: the grand provincial 
army, they will be evidently unable to defend 
their own province againfi: the above-mtia
rioned incurfions of the other Americans frOm 
Crown Point: and as to tke Canadians, that 
,will then be left in Canada, they win not be 
above 10,000 men more 'in the whole country 
able to bear arms, who will be difperfed in 
feparate habitations along the banks of the 
river St. Lawrence, and two or three Fivei-s 
that run into it, for the fpace of· 250 or 300 
miles, taking care of their private affairs, arid 
par~cular1y of the cultivation of their lands. 
Now what refiftance can thefe people make to 
two or three different parties of Americans, 
of 200 men each, entering the province froin 
Lake Champlain at the fame time, and takidg 
different routs through the country, one 'on 
each fide of the river Richlieu, (which takes 
.its rife from Lake Champlain) and another 
along the fimth-fide of the river St. Lawren<!e, 
and perhaps a fourth venturing to crofs the 
St. Lawrencej and lay walle the lands on the 
north fide of it, and all bent only upon-de
va~ation, and retreating as foon as' 'they' ~ 
celve any body of, people collected ~o re~ft 
them? I believe every one mllfi be' ftnftb1e, 
that it will be impofiibl¢ to preven.t, or refill, 

. . fuch 
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fuch incurGons. And as a proof from experi
ence that it would be fo, it {bould be remem
bered that the celebrated Major Rogers once 
penetrated in this manner into Canada, in the 
Iaft war, (while it yet belonged to the French 
king, and the Canadians were moil: firenuous 
in defence of it) as far as the town of Three 

l ·Bivers, that is, 90 miles beyond Montrea], 
in the road to <l!!ebeck: and then, upon no
tice that forne French troops were marching 
to oppofe him, retreated again with fafety 
into the 'adjoining Englilh provinces. Thefe 

· incurfions will therefore be unavoidable, fo 
. :Jong as Crown Point and Ticonderoga reJnain 
. in the hands of the provincials, unlefs a fuong 

body of troops be encamped on fome neigh-
· llouring part of the banks of Lake Champlaio, 
or perhaps on the two oppofite banks of it, to 
.watch the motions of the provincials at Crown 

· Point, and the parties that may be fent froll) 
thence to make' incurfions into Canada. And ~ 
'thef~ . troops too ihould be poffeffed of a con
~derable water~force of large boats and fmall 
tlo~s of war upon the lake, (which mufi all 
be' built upon it) to oppofe the Americans 
upon the lake, in cafe a firong party of them 
1hould be bold enough to venture to· pafs 
~ong the lake between the two royal camps 
on the banks of it, and land on the further 
tide of _them ~ithin the pcovince; an expedi
tiOR which, though hazardous, would be by 
~ means imp~ffible, if we collfider the en-

, . H h thufiaJill 
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thufia1tn \yith wbich they appeat to be an~ 
mated in the prefcnt unhappy cotlteft, even 
when they are fighting againfl: their proteftant 
fellow-fubjeds, hi~ Majefty's regular force~~ 
who are only doing their duty, and obeying 
their orders in endeavouring to fupport the 
authority of parliament; and much more 
therefore when we confider the rage and in
dignation which they would feel at having 
been invaded and tnolefied by their late corr 
quered enemies, the Canadians, thofe bloody, 
favage, popiili dogs, as they would call them, 
whonl the parliament [eetns, by the late ~e
beck-act, refolved to continue in the condition 
of p3pifis and £laves, on purpofe to cut their 
throats. For thefe are the fentiments which 
the Americans have exprefTed concerning ih<: 
late ~ebeck-aCt; and this is the fpirit with 
which they 'would certainly aCt againft th~ 
Canadians, in cafe the Canadians iliould take 
part in this war againft them: fo tnat' in tl"luh~ 
the crncllefi: thing that can be done to tht: 
poor Canadians (whateve.r kindnefs may be 
proferred towards them) is to involve them jn 
the prefent war. And il1deed I believe they 
are fenfible of the extreme danger of their 
acting offenfively on this occafion againfl: their 
~no,re numerous and powerful neighbours in 
the Englilh colonies, and are on that accoullt, 
as w~ll as others, nloil: anxioufly deiirous ta 
contInue neutral. They are confcious that it 
is not merely defeat in battleJ but (xlermillo-

tieJ1, 
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11;IZ, or the mofl Jevere JubjeElion, 'that they 
Would haveto'Jfear from the provincials, in 
c'afe theyfh6uld act againft them,- and fail of 
fuccefs in the contefi. However, to ret~rn 
to what I fet out with mentioning, I prefll1ne 
it is now fufficiently apparent that, if the 
~anadians are made to atl againfi the rebel 
Americans, their country will infallibly be 
~~'id wafte, and \vill confequently be no longer ' 
able to fupply the King,'s troops with corn 
and 'Of her provifions. And this I apprehend 
will. be a confiderable difadvantage to the King's' 
[ervlce, and perhaps' more than counterbalance 
the advantages that may be derived from the 
~mfl~nce of a body of Canadians. 

, l' • ' . . 
,But, in the fecond place, I apprehend that 

the devaftation of Canada, by the incurfiQ.lls 
of the Engli!h Americans, will have even a 
frill further' bad effect. For it is probable, 
that the Canadians vvho are engaged in the 
King's fervice, when they hear that their 

-l1bufes are burnt, and their lands laid w~l{h: by 
ihe ptovincials, and their wives and children 
reduced' to a ftarving condition, will think it 
riecelfary to defert this fatal fervice ,'vhich 
expofes them to fu,h a variety of lnifery, an:! 
make 'what terms they can for themfelves with 
the Americans; in '\vhich cafe it is nluchto 
be apprehended, that th~y will be forcej ev-.:n 
to Join the Alnericans in the oppofition to 
Great-.13ritain. The popchr lea.ders amon ~f1: 
, H h 2, ttl 
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the Englifh Americans may then, when they· 
have them at their mercy, proteIl: againft what 
they will ftyle, (a r heretofore ir, England in 
the civil war) ,.. dticJlahlt lleutr,:ft),. and infift 
upon their joining with the other provinces in 
fupporting \".-~-;,1t ,-hey r:11 the C0I111npn caufe 
of American liberty; .. 'll difire[s ~1nd neceffity 
will oblige t~le C (~ 1~h.inS to com pI) . .And 
thus by this attempt to m·-.ke ufe of the Cana": 
dians to reduce the revolted provinces, we may 
caufe them to be ultimatdy dr?v.rnin tv the 
wide-extending vortex of this unhappy Arne", 
rican rebellion. 

Such will probably be the eff"eCl:s of this 
unconftitutional and left-handed PJlicy of 
arming a fet of new popifh i~!bjcds to reduce 
the other Americans to obedience. It wou.Jd 
therefore, as I conceive, be a much wifer 
conduCt to preferve the Canadians in a ftate of 
neutra1ity and tranquillity, which I ar.l in
fornled the provincials are at pnfent willing 
to allow them. Thefe thoughts, Mr. Printer, 
are not wholly d(:rived fronl my ',yvn COfi'

fideration of this important fubjeCt, but have 
been partly fuggefied by other perfons who 
are well acquainted with the fituation of that 
province, and the temper of its inhabitants; 
and they have appeared to me fo juft, that I 
have found myfelf obliged to affent to them: 
and for this reafon I take the liberty of offering 
them to the confideration' of {ueh of your 

readers 
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readers as take a concern in the. prefeQt moft 
melancholy conteft. I heartily wiCn

l 

that all 
the Anlericans were reduced to the obedience 
of parliament; and I willi £liB more heartily 
that they wou1d, of their own accord, return 
to it, a~d lay afide their apprehenfions of the 
remote and poffible, but, in my opinion, im
'pJrobable oppreffions, under which they may 
labour in fome future time fro~ any exertion 
Qf that authority: for hitherto (I mean, be
fQre the Bofton Port-bill and other fubfequent 
aCts of parliament, which are the effeCts, not 
the caufes, of their refiftance to parliamentary 
authority) I do not fee that they have had any 
juft, or at leaft any great, fubjeCt of complaint. 
But things that are right and neceffary (as ~he 
{upport of the authority of Great-Britain in 
America appears to me to be) ought to be 
done in a right manner, and lyright and proper 

'injiruments. And the friends of the principles 
which eftablifhed the prefent royal family on 
the throne of thefe kingdoms, and excluded 
fronl, it, by the act of fettlement in the 12th 
year of king William, the only fon of the 
preceding king (then a boy of 12 years of age) 

(merely becaufe he was bred a Papifi, alld 
, jconfequently was thought l~kely to entertain 

,in his future and riper years, m4Xims of 
!government incompatible with the Englifh 
conll:itution, wjIl never be brought to think 
. that an .army of popifh fubjeCls of the crown,. 

11Whether Canadians or Iriih (for thofe alfo 
are 
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are talked of on the prefen t occaGon) is a fit 
inftrument for this purpofe. It is a cankered 
and poifonous infrrument, that will add venom 
to the wounds of the nation, and lay the 
foundation of much greater diforders and 
difficulties than thofe it js employed to re
move. 

In the year 1772 Mr. Ma[eres had prepared~. 
for the confideration of his M;0efry's Ininifters 
of fiate, a very long draught of an a;1 of par .. 
liament for fettling the affairs of lZdl,g;on in 
the province of ~ebeck. It contain.ed 5) 
printed pages in folio. The aim of it was to 
tolerate in the moil: ample rnanne( the wOdhip 
of the ROlnan-Catholic;k reI igion in that pro~ 
vince, agreeably to the capitulation in 1760' 
and treaty of peace in 1763; but, at. the fame"' 
time, to coun tenance ftnd encourage the Pro':';: 
teftant religion in fo powerful and efficacious' 
a manner that it could hardly have failed of 
gaining gro.und and fpreading itfelf am.ongA;. 
the Canaaians in the province, and more efpe
cially among the priefts .. by very quick de
grees. The convents of monks and, nuns 
were to have been gently fllpprelfed, by pr1-
hibiting the admiffion of new 1l1embers into'; 
them. '- The popilli billiop was to have been" 
refirained from exerciting the powers of fu f"'l , 
pending and depriving priefls of their ben ~fi~es 

. :. ~ 
01 ' 
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()r the right of exercifing their fpiritual rune ... 
tions, and was to have been permitted only' to 
ordain new priefts, when neceff"ary, to confirm' 
adult perfons, and tonfecrate new churches 
and burying-grounds, and other things to holy 
ufes: in 1hort, he was to have heen reduced 
to the neceffity of heing only, what he had 
probably ftipulated in the year 1766 that he 
would be, un simple jaijeur de pretres. And 
after the death of Monfieur Briand, the pre
rent hilliop, it was provided that there fuould 
be no popilh hilliop at all in the province:. 
but that the ordination of the young Roman
Catholick priefts {bould be otherwife provided 
for in the manner herein above defcribed, in 
pages J 42, 142. And in the room of the {aid 
popilh billiop, a protefiant bHhop was to have 
. been fent into the province. In the meal} 
time the patronage of all the benefices in the 
province, (except thofe which belonged to 
private patrons,) was to have been vefied in 
the Governour of the province, inftead of the 
hilliop; and the par.iih-priefts were, to ~.'{"vo 
been permitted to marry, without any danget 
of lofing their livings, provided they could 
obtain the confent of their pariiliioners ~o 
their retaining them. And, to encourage th~m 
to do fo, their widows were to have had a 
dower out of ·their benefices, amounting to. 
one fixth part of irs annual value, where the 
benefice was worth more th:Wl a thou[and 
bu;Lhels of corn per m~!J.um t. And evea t~ 

monks 



monks and nuns now in the province wete to 
have been pernlitted to marry, if they had 
chofe it, without loling their ihares of the 
revenues of the conve~s they refpeCtively 
belonged to. And other important regula
tions were recommended, which would have 
operated powerfully in favour of the proteftant 
re1igion. With all thefe precautions taken in 
favour of proteftanrifm, itmufi be confe1fed 
that there was a claufe in this draught of an 
act of parliament, by which the Roman-Ca
tholick religion would have been in fome 
degree eftabli1hed; as it direCted that the 
Romilh priefts ihould have a legal right to 
their tythes from their Roman-Catholick pa
rilhioners only, in the manner prefcribed by 
the late aCt. This perhaps was going too far 
in favour of the popifh religion :---mofi cer
tainly it was going farther than the Britilh 
nation were obliged to go by the capitulation 
and treaty of peace, as has been {hewn at 
large in the Account of the Proceedings, &c. 
pages J 8 1,--199. But it was done for the 
fake of the Protefiant, not the Roman-Ca
tholick, religion, and to keep the Canadians 
in the habit of paying tythes, to the end that. 
when they fuould have embraced the Pro
te1l:ant religion, (which it was fuppofed would 
happen in the courfe of no very great num
ber of years by means of the encouragements, 
given to that religion by the other provifions 
gj t4e bill,) the proteftant clergymen, who 

would 
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~?urd th~n poftefs the benefices of the province, 
IDlght not be defHtute of a reafonable mainte~ 
nance~ ~ut in .this dral!ght the exclullon of all . 
o~er perfons in the .. province who refufed tG 
take the oath of fupremacy, (except the faid 
parifh ... ptiefts,) frotn places of trufi: and profit, 
prefcribed by the grand, fundamental,fiatut.e 
of the lil: of Elizabeth· (a:bbve;,.mentioned in the 
.Account of thePfo~eedings, &c. pages 186, 187) 
&c.) was continued; fo that no popiili judget 
or other magifirates could have been appoint(!d 
under it, and much lees could a popiili army 
(c'6mmiffions in which are the moll: important 
and dangerous offices of trull: and p'ower that 
can be held,) have been raifed under it. 

. '. 

The· h}1ving prepared a draught of an aCl: of 
.. parliament of the nature and tendency above

defcribed, for the r fettlement of the affairs of 
religion in that province, ought riot, one wo~ld. 
imagine, ·to have fubjeCled the Rerfon. who pre-. 
pared it, to the imputation· of having been the· 
aqv~fer of the eftablifhment of popery in t~e. 
faid ··prov-ince in: the m~nrie1" in which it has 
been efh:hliihed by the labt Quebeck-act, that 
is; by 'merely ,and· fo}e~ giving! the .1kO'tl'li£h. 
priefrs a legal right to their tythes, without ~r 
provifions whatfoever for· the encouragenlent ~\ 
the iPt'otefl:ant r<Jiigion ; ~ fince the objtK.9: of th~ 
faid draught· "was evid~ntly to ufldernline anEif 
extinguilh. (,by gentle. nlethods,) the Roman-; 
Qd£llcl.ick teligion, whereas that of the- llilte ati 

:.-t~I1' . I i of 



of parllan1ent, or at leafi its tendency, feerns to 
~e to render that religion perpetual. Yet in the 
Norwich Macury of February I I, 1775, a 
letter to the printer of that paper was publilhed, 
in \",hich that imputation was infinuated. The 
object of the writer of this letter feems to be 
to d~fcnd thofe parts of the late ~ebeck-aCt 
which rdate to the Roman-Catholick religion: 
and in juihfication of the clauie which gives to 
th(' homifh priefis a legal right to claim their 
tythe;;) he does me the honour to cite the au
thority of n1y above-mentioned draught of an 
act of parliament on that fubject. This letter 
was as follows. 

To the Printer of the Norwich Mercury. 

SIR, January 8, 1775. I FIN D from forne papers, which I had not 
with me, when I fent you what was infepted 

in your laft, upon fome paffages in the letter of 
(, A confifient Whig," that I was mifiaken in 
faying that the parochial clergy of Canada wert 
entitled to their t)'thes, &c. by the faith of treaty. 

In the 27th article of the capitulation of 
~'hntreal, September 176o, demand is made 
and g'lnted "of the free exercife of the Roman
Catholick religion to fubfift entire, &c." But the 
further de:nand, "that the people £hall he 
obliged h y the Englilh government to pay the 
prieils their tythes) &c." is riferr.ed to the !ling's 
plecJ!i-e. 

The 
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. The priefis, however, continued to take their 

tythes, &c. unmolefied, 'till the definitive tr~aty 
in February, 1763, though there had not been 
any declaration of his Majefiy's pleafure con
cerning it. 

No demand with refpeCl: to religion was made 
by the French king at fettling the treaty, but the 
"toleration of that of the Church of Rome," 
which was agreed to as far as the laws oj~ Eng
land would permit. 

This irnportant point fianding thus, occafion'd 
the prefent Mr. Curfitor Baron Maferes, his 
Majefiy's late attorney-general of the province, 
to flate it as a matter of doubt, "whether the 
payment of the tythes (though the people fiiIl 
~ontinued it) could be legally demande.d, and 
to whom it ought to be made ?"* and to propo[e 
that provifion fhould be made, by aCt of parlia
ment, that "the Roman-Catholick prieL1:s or 
,,- curates, {bonld be entitled to demand and re
e, ceive from all the Roman-Catholick inhabi
" tants of their parilhes in the place, and by the 
" name of tythes, as heretofore, the thirteenth 
" part of the fruits of the earth, &c."t vvhich 

Ii 2 we 
~ . 

'* Sect 4th, c1aufe 3d, of a draught of an aB: of parlia. 
ment for tolerating the ROIl;lan:-Calholick religion in the 
province of ~ebeck, and enf:ouraging and int~'oducin;; the 
Proteftant, &c. Drawn about 1769 or 1770 by Fr:l:1cis 
M'a[eres, Efq; his MajeUy's i\ltorney-~I;:lleral [0 t.:e 
province. 

t Section the 11th of the above. 



~xc ill1d adopted in the aCt fo nluch.objeaed to. 
How juCHy I leave to your readers, after con,. 
ildcrj·,g the ilate of the cafe as it is entire be
tore them. 

PopelJ~' in the firiCl fenfe of the term, is fa 
far from being efi:ablilhed by it in Canada, as 
l1a~ been no lefs iniquitouf1y than abfurdlyafferted 
in the promilfory advertifements of ~andidates 
for [eats in parliament, and ftipulations of fac
tions of their electors, in the publications of the 
conventicle of anarchical deputation in America, 
and thofe of every incendiary writer at home, 
that it is not [0 luuch as tolerated, but totally 
interdiCted and fuppre{fcd. 

For the royal fupremacy is not only eftabliihed 
and the pap:.!l abolilhed in the province, but the 
clergy. are obliged to hold their benefices in 
actual acknowledgment if the lllw under an ex
prefs deed or grant from his Majefiy as Supreme 
in ecclefiafiicals, infiead of holding them by 
infiitution or licence from a bilhop appointed or 
approved of by the Roman fee; and all per
fons there, in any cafes having recourfe to the 
jurifdiClion of that fee are undoubtedly liable to 
th~ penalties ?f ~he aCts of Henry VI II. and 
Ehzabeth~ as It IS according to thofe aCts that 
the royal fupremacy is efiablilhed. 

The religion; by which I underfiand the 
confeffion of faith with the worlhip and ce~e

momes 
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monies of the Church of Rome, are fo far 
from efiahlHhed, or more than tolerated, as your 
more ingenuous correfpondent has expreffed it2 
that I hope henceforth, he will think with me2 

. that i.t is only tolerllted, and that full as much 
advantage is t.aken as in equity ought, of the 
doubtful ftate of the right of tythes by refirain
ing the clergy's demand of them to their own 
people only, and appropriating all that may 
afife. from the lands of others to the encourage
ment of protefiantifrn in the fupport of a p~Ch 
tefiant clergy. . 

But however this may be, and though it 
clearly appears to me, that the m!tter as now 
ftated affords no more fupport for his thinking 
othenyife, than as I at fidl: had apprehended it 
to be, it is a jull:ice equally due from me to thv 
publick and to hinl, to retract my mifiake. 

He that writes for truth, and not for party, 
will not be the fecond, publickly to detetl an 
error he may have enteltained in arguing for it, 
except when he is not the fidl: in perceiving it. 

I am, S I.R, &c. 

In 
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tn anfwer to the charge infinuated in this 

letter, to wit, " that I had advifed, in my 
" draught of an aCt of parliament above
cc mentioned, the re-eftablilhment of the Ro
ce man-Catholick religion in the province of 
cc ~ebeck, in the manner in which it is 
(( te-eftablilhed by the late ~ebeck act,'~ 
I fent to the printer of the Norwich Mer
tury, in the month of Augufi, 1775, the fol
lowing long letter, fig ned Pbi/a/ethes, in which 
an account is given of fOOle of the principal 
provifions and regulations, concerning the affairs 
of religion in that province, that were con
~ained in the aforefaid draught of an act of 
parliament. Many' of thefe regulations will 
probably be thought, by fame people, to be of 
too bold and dangerous a nature, to have been 
.fit to be immediately adopted by the legilla
ture, and carried into execution in the pro
vince, even though the tendency of them may 
be approved. And I even doubted myfelf of 
the expediency of making them immediately; 
though, when the fettlement of the affairs of 
religion, in that province, lhould be taken into 
confideration by the parliament, they feemed 
to rnB to be the moO: beneficial meafures that 
could be taken upon that fubjeCt. But, as 
~ere were, at that time, no complaints in the 
'province concerning religion, but the Cana
dians were perfeCtly eaty and fatisfied with 
t'e compleat toleration of the Roman-Catho
lick religion, which they then enjoyed, I 

thought, 
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thought, it would have been beLl: to poll pone 
the confideration of that delicate fubjeCl: to 
forne future period, at the diftance of a few 
y.ears, and to fettle only the civil affairs of the 
province by an immediate regulation ~ by de
termining, in what points the French law~ 
thould be revived, or continued, in the pro- , 
vince, and in what manner the courts of ju
dicature iliould be confiituted, and jufiice 
filould be adminiftered in them, and by efta.
hlilhing a legifiature, of fome kind or other, 
for the purpofe of making the new ordinance~ 
and regulations, which the emergencies of th<;: 
province might, from time to time, make ne
ceffary;. which might be done, either by calling 
an affetnbly of the people, in purfuance of th~ 
king's proclamation of OCtober, 1763, or, (in 
cafe, that was not thought to be expedient,) 
by delegating a certain degree of legiflative . 
authority to the governour and council only, 
without an affembly, for a fmall number of 
years, and till it ihould become more p~aCti
cable to fummon an affembly, and, for that 
pUfpofe, increafing the number of the coun-

. {eHors to thirty-one, and making them totally 
independent of the governour, though not of 
the crown, and providing the other reftriCtions 
and regulations of their power, which are men
tioned in the draught of an aCt of parliament 
upon that fubjeCt, above recited in the Account 
of the Proceedings, &c. pages 50 -74' The 
jud~cj9~ (~~tlep\eJ.lt of thtt.f~ iUl.pOfta.ntruat-

t~rs, 



lers, to the fatisfa8ion of the Canadians, at 
that time, would, as I conceived, have pre
pared them to receive, with refpeCt and a 
thearful obedience, in a few years after, the 
.. egulations, which it might then be judged ex
pedient to make in the province, for the more 
compleat fettlement of the affairs of religion 
in it, the maintenance of the king's fupre
macy, the abolition of the convents and of the 
power of the popi£h bi£hop, and the gradual 
diminution, and. ultimate extinClion, of the 
Roman-Catholick, and encouragetnent of the 
protefiant, religion. But his Majefiy's mini
fiers thought proper, rather to fettle the whole 
of thefe different and important matters at one 
firoke, in the manner we have feen, by the 
~ebeck aCl. My letter, iQ anfwer to the 
above-mentioned letter in the N oIwich Mer
c;uJY ~ was as follows: 

An 
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.A.l1 Account of fome of the principal 
·Regulationscontained in a Draught 
of an ACt: of Parliament for fettling 
the Affairs of Religion in the Pro
yi!lce of ~ebeck, prepared by Mr. 
MASHRES in the ~ummer of the 
Year J 77 2 , 

Firfl: publiChed in the Norwich Mercury on 
the 26th day of Augufi, and the zd, the 
9th, and the 16th days of Sept. 1775. 

To the Printer of the Nor-wich Mercury. 
- " 

SIR, July 12, 177 S. 

I Have fome titne Lince been lhewn a letter in 
_ Y0ur paper of the I I th of laft February, in 
which the anonymous writ~r of it has repre
rented Mr. MASE-RES, the prefent Cur[uor Baron 
of th~ Exchequer and late Attorney General of 
the pr{)vince of Quebeck, as, having been the 
original advifer of that nluch .. cenfw-ed dau[e in 
the late Quebeck-~tl, which gives the Roman .. 
Catholick priefts a legal right to their tytbes and 
other antient dues from the Roman-Catholick 

. inhabitants of their refpeCtive ,parifllcs i by whi,cb 
J Cup,pufe that letter-writer would infinuate that 
the fai~ ~laufe ~ as it now ftands in the late a.ct~ 

Kk lS 
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is agreeable to that gentleman's fuggefiion. Now 
this is by no means true, he being known to 
have lamented the infection of that claufe in the 
late aCt, which he confidered as an efiabliili
I!lent of the popHh religion in that province, 
(though of a lefs ample and compleat kind than 
if the prieils had been authorifed to demand the 
tythes of their protellant as well as popilh pa
riihioners,) to which the Britilh government 
was not in 3l1y degree bound either by the capi
tulation in 1760 or the treaty of peacl} in 1763, 
and for which he did not fee any fufficient 
reafon of expedience or policy. Yet it mufi be 
confeiTed, that in a certain draught of an act of 
parliament for fettling the affilirs of religion in 
that province, which had been drawn up by 
that gentleman in the fummer of the year 1772, 
and of which copies had been fent to feveral 
per[ons of weight and confequence, there was 
a daufe for giving the Romitb prie£l:s a legal 
right to their tythes frool their popiib pariihion
ers, (agreeably to the provifion of the late aCt,) 
as the above-mentioned letter-writer has afferted. 
But it wowld have been right in that letter-writer 
to have recollected that it is the duty of an im .. 
partial witnefs to relate tbe 'Whole truth concern
ing every fubjeCt upon which be has occafion'to 
give his tefiirnony ~ as well as to fay nothing· 
but the truth. And, if he had done Co in the 
Fefent inftance, he would have told his readers 
that, though it is true that, in the draught 
alluded to" Mr. Maferes had propofed to givf; 

th~) 
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the pr~fis a legal right to the tythes of their 
popiih parilhioners, yet that in other parts of 
the fame draught (which contained 55 printed 
pages in fOlio,) he had recommended fa Inany 
provifions of importance that would have tendecL 
to encourage the Canadians to abandon the 
errors of the Church of Rome and enlbrace the 
Proteftant religion, that inftead of perpetuating 
the Roman-Catholick religion (as the late act of 
parliament feems likely to do,) that draught 
would have contributed very powerfully to ex
tinguilh it; and this w~hout any violence or 
perCecution, or the leafi: breach of that ample 
toleration of the wodhip of their religion to 
which the people of that country were intitled 
upon motives of humanity and policy' as well as 
upon the ground of the capitulation and treaty 
of peace. But it by no 111CanS follows that, 
becaufe he recommended the giving the priefls 
the tythes of th":1" popilh parifilioners when 
accompanied with a variety of inlpartant pro
vifions for the encouragement of the Protdbnt 
religion, and the gradual extinCtion of that of 
the Church of Rome, he therefore approves of 
that claufe when it frands fingly by itielf, with
out any of thofe provifions, and can tend only 
to fupport and make perpetual the belief of 
the Roman-Catholick religion. Thele are 
furely two very different things; and the writer 
of the above-mentioned letter ought, in jufl:ice 
to the aforefaid gentleluan, to have taken no~ice 
that they wete fOe Some of thele prov.ifi "!ns in 
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avour of the Protefiant religion, contained in 
that draught of an aCt of parliament, were a& 
follows: 

In the firi1: place it was propofed that all the 
convents of monks and nuns in the province, 
and likewife the religious community of fecular 
priefis of the order of St. Sulpicius at Montreal, 
(who are owners, or upper lords, of the whole 
ifiand of Montreal, be fides feveral other eltates, 
to the amount, aJl together, of at leaf\: 40001. 
fierling per annum,) iliould be diffolved ;---
not by turning the prefent members ofrilefe 
focieties adrift, and imn1ediately feizing their 
lands into the King's hands; but by making a 
Fartition of the lands belonging to each of thefe 
religious comnlll11ities :,tmongfi the feveral mem
bers of it, who now hold them in common, 
and vet1:ing the reverfions of their ftverd (h2.res 
of thelu in the crown; fo that for the future 
the faid lands would not li~ve belonged to all 
the members of each fodet)' in common, but. 
every monk, and nun» a,:d priefi of the f..:mi
nary of St. Sulpicius at Montreal, would have 
had a feparate lot, or parcel, of the lands that 
had belonged to his or her community, and 
would have held and enjoyed it during his or 
her natural life ; and, upon the death of each 
of them, the parcel of land which he or lhe 
would thus have held for life, would have ac
crue,d. to the crown infiead of accruing to the 
furvlvmg olembers of the fociety to which fuch 

dead 
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dead perfon had formerly belonged. They were 
likewife to have been permitted to marry, if 
they had chofe it, and yet to retain during-their 
lives the parcels of land that would have been 
fo allotted to them, notwithfianding they would 
thereby have departed from the rules of the 
religious fociety to which they had formerly 
belonged. And, on the other hand, they were 
to have been pernlitted to continue iA their 
refpeCtive convents and houfes during their lives 
in a fiate of celibacy, and in the obfervance of 
tQe rules of their refpective orders: if they had 
preferred that manner of life to the other. 
And it was further provided that the lands 
which lhould then have accrued to the crown 
upon the deaths of the feveral members of thefe 
religious communities, {bould be vefted un
alienably in the crown, and the revenues of 
them applied to the fupport of the civil govern .. 
ment of the province, the whole burthen of 
which has hitheIto been borne by Great-Britain. 

This firll: provifion would have foon extin ... 
guiilied the focieties of monks and nuns and 
fecular prie£ls of St. Sulpicius throughout the 
province, without the leafi: injury to anyone 
individual; which would have greatly weakened 
the power of the popilh religion in Canada. 
For the convents and other religious houfes are 
ahe nurferies and fupports of that religion, and; 
(to ufe a metaphot not unfuitable to the nature 
of a religion [0 adverfe and hoilile t~ the Britifil 
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~overnment as that is,) may be jufily confidered 
as its head q~arters. 

In the fecond place it was propofed in the 
{aid draught of an aCl of parliament, that the 
popiili biChop of ~ebeck 1hould be refirained 
from exercifing the dangerous powers of his 
office, and confined to the bufinefs of ordaining 
new priefis when they ~re wanted, confirm
ing adult perfons, and confecrating churches, 
church-yards and burying-grounds, and the
like, to holy ufes, and to the performance of 
fuch other ceremonies, of a merely fpiritual na
ture, as feemed to be attended with no incon
venience to the publick. The dangerous powers 
which he was to have been refirained from exer
cifmg, were chiefly thofe of depriving priefis of 
their benefices, of fufpending them from the 
exercife of their fpiritual functions and the en
joyment of the temporal fruits of their bene
fices, of interdieting divine wodhip in churche~ 
and chapels, and of excommunicating perfons 
and prohibiting priefis from adminifiring the 
{acraments to them·, as he is well known to 
have done with refpect: to Mr. Lewis. de Lot
biniere, a Romi1h priefl: in toot province of a 
good family and confiderable abilities, who had 
the misfortune to fall under his difpleafure in 
the year 1771. And fpecial penalties were 
appointed in that draught to be infliCted on the 
!aid bilhop, in cafe he thould prefume to ext!r
eife any of the aforef~d dangt:rous and prvhi-

bited 
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bited powers of his office, and {bould be con. 
victed in the fu pream court of the province of 
having done fOe - And it was further pro
vided in the faid draught that, after the dead,. 
or refignation of the prefent popilh bilhop of 
<4!..ebeck, no other popifh bilhop lhould b~ 
permitted to exercife any authority at all (even 
in thofe lefs dangerous articles of ordaining 
priefts, confirming adults, &c.) in the pro
vince; but that a proteftant bilhop thould re. 
fide thete in his fread, for the convenience and 
fatisfaction of the clergy of the church of Eng
land in America, who much willi for a pro
tefiant bilhop in America, and who could go to 
Q!!ebeck to be ordained with more eafe than 
they can crofs the feas. And, 'to fupply the 
want of a popilh bilhop in the province with 
refpeCt to the neceffary bufinefs of ordaining 
new Roman-Catholick prie~s, it was provided 
in the faid dr~ught that the young Canadians 
who lhould be educated for the fervice of the 
church of Rome in Canada at the coUege, O~ 
feminary, of ~ebeck (which it was propofed 
to keep up, with all its revenues, its rulas anw
oJ"ders, and publick teachers, for that purpofe,) 
. £hould be fent to England at th~ publick ex
pence, and from England to Munfic; in Ger-

. many, or the popilh canton of Lucerne in 
Sw~tzerland, or to forne other popilh country 
in Europe, (other than Frnnce,) to be ordained 
priefts by -the popiSh bilhop of fuch country; 
an~ ilio,u.1d ~(te~wa~dl re.tl.(~ ~q ~e province of 
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~beck in the fame manner, at the publick 
expence, there to fapply the livings that might 
happen t~ be vacant. This expence would 
have bees but trifling; probably not more 
than 3 or 4001. a year: and the voyage to 
Englaod and journey to Munfier or Lucerne, 
(or whatever other pl~e his Majeay iliould 
have chofen for that purpofe,) would lrlave 
been confidered as a tour of pleafure rather 
than a hardiliip, by the young candidates for 
holy orders who would have taken them. And 
thus the ordination of new pridls would have 
been proviQed for without permitting a popiili 
bifhop to refide in Canada for that purpofe; 
and that party of the more zealous and high. 
church Roman-Catholicks in the province of 
~ebeck, who wilhed to have a bilhop reCi
dent amongft them for the greater fplendour and 
more permanent eftablilhment of their reli ... 
gion, would ha~l been deprived of almoft the 
only plaufible pretext they could ufe with the 
Britilh govermnent to obtain one, and by the 
ufe of which they did fo far prevail (as it is 
generally fuppoied) with the minifters of fulte 
in England in the winter 1765, and fpring 
1766, as to obtain for the prefent bilhop of 
Q!!ebeck,. John Oliver Briand, a verbal, fccre. 
permiffion, (by connivance only, and without 
any legal licente,) to go back to Canada (where 
he had before lived many years as a priefi,) 
in the office and charaCter of bi1hop of ~e
bec~) upon a fiipulation. that he thould con-

• . fine 
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,fine himfelf to the fingle bufineCs of ordaining 
, priefts, or be only (acco~ing to the expref

fion which he himCelf is [aid to have made 
u[e of to his friends in' the month of June, 
1766, upon his firf! arrival at ~ebeck in that 
character,) unfinzp/eja~feur de pretres. But the 
event has unfortunately {hewn that fuch fiipu .. 
lations are not much to be depended on. . , 

. 
By thefe provitions the power of the popi£h 

bilhop of <l£ebetk (which now operates as a 
center of union to all the Roman catholicks 
in the province, fo as to keep them in a firiCl: 
adherence to their religion, and to prevent and 
check in the birth, the firil: inclinations that 
any of them may feel to deviate in any degree 
from it or abandol) any of its tenets,) would 
have been refl:rained within due bounds during, 
the life of the prefent billiop and totally abo
lilhed after his death; and every Canadian 
would have been left at full liberty to be as 
much or as little a Roman catholick as he 
lhould have pleafed. And this liberty would 

. probably very foon have operated in favour of 
the protefiant religion, !iriee it is certain that 
terror and extream ignorance are the only 
means by which the popifu religion is fup
ported in any country. 

In the third place it was propofed in the "faid 
draught of an ad of parlian1ent, that all the 
RomHh priefis in the faid province fhould have 
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been permitted to marry without lofing their 
benefices on that account, unlefs a memorial 
was prefented to the Governour by a majority 
of the houfekeepers of the parifh of wh:ch any 
fuch married priell fhould have been rector, 
complaining of his marriage as rendering him 
incapable, in their opinion, of exercifing the 
priefily office, and praying the Governour to 
remove him and give them another prieft that 
was unmarried; in which cafe their petition 
iliould have been complied with. And it was 
propofed that the parifhioners thould be at Ii ... 
berty to make fu(h a memorial againfi: him 
only during the laft eighteen months of the 
firft two years after his marriage, and, if· they 
omitted to make it during that time, lhould 
be deemed to have acquiefced in his marriage, 
and confented to have him continued as their 
reCtor; and that all complaints againfl: him 
afterwards on that account fuould be of no 
effeCt. 

It is probable that nlany of the parilh ... priel1:s 
might, by great moderation, affability, piety, 
and diligence in the di1charge of their paro
chial duties, have acquired a fufficient deguee 
of intereft with their parifhioners to have af..,. 
forded them a kind of moral certainty that no 
fuch memorial figned by more than' half the 
houfekeepers in the parilh would be prefented 
againfi them in cafe they 1hould enter into the 
married fiate: and under this perfuafion we 
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timy ~e' that, .. when an act of parl~ment 
n.oold"Jbave declared it lawful for them ·to do 
fo,' many of them would ,have entered into that 
ftate.7 ,And this, it is evident;' would :have been 
a . great liep! towards their becoming protefiants 
with '~'efpeCl: to other doctrines.. And, the more 
to en¢ourage them to .take this' importan.t -fl:ep.J 
it was· Jllrther propo[~d in the faid draught of 
an aa' otf parliament, .that in all the. more va
wablei>eriefices· in the province, whofe annual 
aQlDUnt was more' than one thoufand bu,lheb 
of corn,1.:the widows of the. married incunlbents. 
1b01.l1d,haye a ~dower during their lives out of 
t:lDb henefioes of their .deceaf.ed·hufQands' to"the 
,mount of one fixth ~ part i of :the ·a.nnual value 
of the henefice,.10r one half of the ,dower .. of 
.w& allowed by: the ·common law ·of ,Eng~ 
land out bL layeftat~.; ~(I£n 111 b: • .1H .I'q, l _._. . 

'!:·1!~' ". j'<rr ~:lffj"&lW'H('1 .!'~f:. Ji.i it ' bru. ., 
Jll:And in the .fouvili.placeit i. was provided in 

the [aid draught of an act of parliam-:nt that 
t~e jyfiices of the peace lhou.ld have had a 
pnWCf-to join .people-:in holy-matrimony as well 
as ·the prieits. of either ~h<: popifu,pr protefiant 
rd~gioQ; , and th.is ,by a {i,mple cerel~ony fet 
for~h in the qtaughtt - which would ,have- fl..lited 
perfons, I of., alL , religioRs in theJ,world. ' This, 
was -intended to facilitat~ the iutermarriages of 
the aritilb and Fren<;:h inhabitants. of. the pro
vince, amd to prevent the Qbfirutlions to them. 
that;",.migbt .afife ei.ther .. .from the parties th~In
folvesa -who .. might fcruple "t~ be married a~-, 
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cording tQ the ceremonies of a religion they 
did not oe lieve, or from the priefts', who might 
refufe to marry pereons who \vere not both of 
the religion they profeffed. 

There, Mr. Printer, are fome of the provi
fions made in that draught of an aCt of parlia .. 
ment for the encouragement of the protefiant 
religion in the province of ~ebeck, by which 
the author of it hoped that the inconveniencies 
that might otherwife arife from the revival of 
the legal right of the popHh clergy to their 
tythes might be counter-aCted and prevented~ 
And even with thefe provifions, he doubted 
\vhether it would be expedient to revive this 
-right, and was inclined to think that it ~ould 
have been better to poftpone the final fettle
ment of the affairs of religion in the province 
to fome future time, and to fettle for the pre
fent only the laws relating to civil and tempo
ral matters, and to efl:ablilh a proper legiflature 
in the province. And with this view he pre
pared three feparate draughts of aCts of parlia
ment, to wit, one for efiablilhing a Iegiflative 
council in the province, (confifting of· 3 I pro
tefiant members, all unremoveable and uo
fufpendible by the Governour, and removeable 
only by the ,King in council,) for feven years, 
and the end of which time he hoped it might 
be found praCticable and expedient to permit 
the people of that country to chufe an affem
bly, agreeably to the King's promife in ·his pro-

clamation 
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clamation.: of OCtober, 1763;' 'a . {~cond for 
fctt~n~r the .laws of the province, and deter~ 
ntinil'tgl iIi 'what points the French laws {bould 

, be permitted to continue, and in what -poina 
they Lhould be fuperfeded by the EQglilh laws;' 
aDd this - third draught for fettling the affairs 
of religion. And he' wifhed either that the-, 
two former draughts lhould be adopted by 
parliament, or that the matters contain"ed -in 
them {bould be fettled in fome better manner; 
a-nd that the latter draught relating to religion, 
might have been laid afide for the prefent, and 
referved for future. confideration: And this 
he the rather tbought advi.feable, becaufe the 
qanadians~ in general were very eafy upon the 
matter of their religion, of which they enjoyed 
the ful1eft toleration that can be -conceived, -to 
their own great and Illofi agreeable aftonilh .. 
ment: and,;as to the article of tythes, -they 
were, for the moft.part,- very well pteafed with 
the liberty they had enjoyed ever fiQce the ca
pitl1lation in September 1760, of paying them, 
or 'oot, :as . they- liked beft, which, th~y I faid, 
kept their priefts in .good order, and made them 
Iefs -infolent than they ,had u_fed to be. .And 
accordingly we find that the French petition of 
Dec. 1773 (which was prefented to the.King~· 
MajefiYt about the -month· of February,I774t 
.aild feems to have been the' ground of the late 
ad of parliament for regulating the govern
ment of that province,) makes no n&entionof 
any grictvances relating -to the exer.cife of the 
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popith religion; and contains no requetl ,that 
the people· may be obliged to pay the prieils.'their' 
tythes. . Indeed the main ~eCl: df; thft peti ... · 
tion feetns to have been nota liberty to profeS 
the . dotlrines, or attend the woribip "{)f_ the'1 
Roman catholick religion j (for that'they ai. 
ready enjoyed in the higheR degree pofiible;) 
-___ nor a compuUive law to force thein to pay 
the tythes to their priefis; (for that they. were: 
well-pleafed to have left to their .. own choice 
and difcretion j ) ----nut a renlmra}lof -the in ... ' 
capacity, arifing from their rdigiolty jto h()}d/ 

places of truft and power: which rernoval is 11' 

thing totally difiinCt from toleration; and, was. 
a degre~ ·of indulgence, .or fa~our, which it is. 
not thought fafe to grant even.to Britiih·· fub .. {; 
jeas of England and Ireland~ born under the! 
allegiance of the crown~ that prof6,fs the Ro-. 
man catholick religion; and to which therefore! 
the Canadians could' be by no means intitled;· 
and which, ill the opinion of the gentleman \ 
who pr~pared thefe draughts of acts. of paclia-· 
ment, it was not expedient to grant them. 
Upon thefe accounts he thought there was no' 
occafion to make any immediate fettlement 
concerning the affairs of' religion in the pro
vince, but tbat it woyld have been more pru
dent to leave theln in their then pr:efent"con
dition, with the tythes voluntary,:&c •. tiU ·two.' 
or three years after the ot'Rer matters, which 1 

!equired a more imnlediate attention, namely, 
~he fettlement of UJe laws concerning :~mpotal 

matte-;-~ 
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1'llatterS; .... the appointment pf a .~ provmd~ 
lcg.&dhtGre,· ;fhould have been di{patched. But. 
asisb.!s Migefty's minifters might; be .of a diffe
~?t-:'~in~nl' and might :efolve to. fettle every 
thing relatmg to the provmce at one ftroke, he 
mew up that third draught . above-mentioned of 
an aCt: for fettling the affairs of religion, in which 
he inferted a provifion for every article upon the 
fubjeCt that he could recolleCt to ftand in need 
of one, and endeavoured throughout the whole 
of it, to give the moll: ample toleration to the 
Roman-catholick religion, and even, it muft 
be confdfed, went fo far as to give the prieRs 
a legal right to their tythes; but, at the fanle 
time, abolifued the monalleries both of monks 
and nuns; ---- refirained the 'power of the pre
rent popiili bilhop within fafe and reafonah.le 
bounds; ----- prevented his having a popiQt· 
fucceffor; and direCt:ed that a proteftant bilb~p· 
lhould after his death, O( refignation, r~fide in. 
the province in his llead, .. in order to transfer 
all the weight arifing. fronl the fplendQur of that 
Qjlice" tQ·1 the protetlant: fcale; ---- enC<?u~.aged 
the popiili priefis to marry,. and provided a 
dower for their wives; ~~- fa~ilitated ~the mar-:
riage,l . of protefiants with Roman-catA~.1icb, 
by appointing a fimple . ceremony for ,that pwr.-

. pole, to be perfor.med ,by a civ~l magifirate j ---:-

continu-ed upon Rornan-catholi(!ks the legal 
incapacity to, hold places of trull: and power, 

. under ,which ;d1ey lie in other. parts of the 
ar~ti~'empire; ',aaq· which wc;>uld"necetTarily 

have-



have had a filent, but continual, ope(a~ion to in. 
ducc them to quit the errors of popery; .. --and 
took other precautions that were favourable to the 
protefiant religion, and were likely to encou
rage buth the laiety and clergy of Canad~ t9 
elnbrace it. Thefe provifioIlS in favour of ~~e 
protefiant religion mull be his excuf~ for h~ving 
propofed in one part of his draught to give the 
popilh priefts a legal right ,to their tythes, 
which perhaps after all is a meafure that ought 
not to have been adopted. Whether it 9ught 
or not, is a point he mufi: fubmit to the 
judgement of candid perfons. But thus much 
is certain and evident, that to give th~ priefl:s ~ 
right to their tythes, when the gift is accom
panied with all tbe provifions above-m,entioned 
to weaken and difcountenance the ROlnan ca
tholick, and encourage and introduce the pra-. 
tefiant, religion in the province, is a very dif
ferent meafure from a gift of the fame right 
unaccompanied with thofe provifions. And 
confequently a perron -that had advifed the 
former meafure ought not to be fuppofed on 
that account to have approved the latter, or to 
be thought inconfifient with himfelf if he does 
not approve it. 

Thus much I have thought it neceffary to &y 
in vindication of Mr. Maferes from the charge 
of having been the advifer of the daufe in the 
late a~ of parli~ment which gi.ves the pric!ls a 
legal fight to thelf tythc:s. But before I entirel, 
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quit your paper, I beg' leave to add a few words 
concerning the meaning of the word e/lablijhment 
when applied t~ a religion, which {eerns to have 
fomewhat puzzled your correfpondent the writer 
of the above-mentioned letter, as well as fome 
other perfons. Now it appears to me that there 
are three different methods in which a religion -
may be Jupported, w:hich are difiinguilhed from 
eac~ other Qy the words, '7oleration, Endow
ment, and ~ftahlijhment. When the govern
ment of a country permits the profeirors of a 
religion to. me~t together in places of worfhip 
of their own building or hiring, and to have 
divine wodhip performed in them according to 
t~e rites, they ~hufe to adopt" by priefis, or mi
nIllets, of thelr own, whom they employ and 
hire for the purpofe; that religion is Caid to be 
to/erattd. 

Thus, the Quakers are tolerated in· England, 
and thofe of the Pre!byterians, and other pro
teftant ditfenters, who cOlnply with the condi-, 
tions required by the toleration-act. But the 
other protefiant dHfenters who do not comply 
with thofe conditions, (and who are at this day 
much the greater part of the whole body) are 
not tolerated J but are expofed to the penalties 
of tev~re.laws for lneeting together to worlhip 
God acc"rding to their confcience, the bilhops 
having twice rt:fufed their affent to bills patTed 
by. the Houfe of <?ommons f?r ~xempting them 
trmn: thofe penalties. And 111 hke, manner the 
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Roman-Catholick religion was tolerated in Ca
nada before the'late aCt of parliament. For the 
people were permitted to alTemble in their 
churches and chapels to hear mafs and to re
ceive the facraments according to' the rites of 
the Church of Rome, and the priefts to offidate 
therein, withoyt any mol.ll:ation whatfoever: 
and the tythes and other profits paid to the priells 

, on this account, were paid voluntarily by the 
people who followed that mode of worlhip, 
without any right in the priell:s to compel the 
payment of them by a [uit at law. This Wa6 

peifeCl toleration. 

But it is pofiible that a government, thou,gh 
it may think it neceffary in point of jull:ice to 
permit the followers of a particular religion to 
meet together in moderate numbers to wodhip 
God in their own way, may yet not think it 
expedient to let that religion take root in the 
country in a manner that is likely 'to increafe 
the number of its votaries. And in this cafe 
they may forbid its being endowed by gifts of 
land, or other p'ermanent property, affigned to 
truClees for the permanent fupport of it. This, 
I apprehend, would not be inconfifient with 
toleration, nor at all unjull: towards the pro
feiTurs of {uch barely-tolerated religion; be
caufe every flate has a right to judge of the 
utility of the purpofes for which it allows the 
property of any of its members. to be aliened 
.. • -. 1 In mortmain. ' 

But 
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, But on J~~, ... <1ther hand it is pomble that a 

-governmerit may think a particular mode of 
religion, though not worthy to be fupported ana 
-encour~gtd by pl.1blick' al1thority, yet to be fo 
very inn~cent and inoffenfive to the {late that 
theyrooy indulge the profefforit of it with a 
liberty to alien th~ir land, or other property, in 
~o~tmain for the permanent Tupport of the 
1Vini~ers 2 r 1 teachers of it j a's in England and 
o~~~r cOl:ntries in Europe, men are permitted 
~o 'found f' otetforlhips of the fdences in uni
yerfities, or to alien a part of their property in 
'mortmain for the maintenance of the profeffors 
of them. Where this is pertnitted with refpect 
t(, any particular religion, and private perfons 
I)Jve made ufe of fuch permiffion, and have 
fettled permanent funds for the maintenance 
of th~ Ininifiers and teachers of fuch religion, 
that religion may be faid ,to be endowed. ' 

, LafiJy, where the government of a country 
provide a fund by their own publick authority 
for the maintenance of the minillers and telchers 
of ~ny religion, f~ch a religion is faid to be efla .. 
blifted. . ' 

Thu,s, before the reformation the popilh re~ 
ligion ~ efiablHhed in England, becaule 
tythes, and other publiCk funds, were .ppointed 
~y the law of th~ land for the maintenance of 
,the priefis that taught it. And at the reforma
tion, by the' fiatute of the J fi of El1:tabdhJ 

M m 2 ·cap~ 1. 
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~ap. I. for abolithing the foreign jurirdiCtion"of 
the pope; all priefts who held benefices were 
required to abjure the fupremacy of the pope, 
and acknowledge that of the queen; that is, 
the benefices, or publick funds affigned for, the 
maintenance of the publick teachers of religion, 
were transferred from the popifu priefts, who 
acknowledged the pope to be the head of the 
church, to the protefiant priefts who acknow
ledged the queen to be fo: and by that transfer 
the protefiant religion became ejlablifoed. This 
is the only fenfe in which the Church of Eng
-land can be faid to be eftablilhed at this day. 
Its priefis are paid for performing its ceremonies, 
and teaching its doCtrines, by funds affigned to 
them by the publick authority of the fiate. And 
in the fame fenfe the Roman-Catholick religion 
may be faid to be eftablHhed in Canada by the 
late aCt of parliament. For a public fund, to 
wit, the'tythes of the popiih pariihioners, that is, 
of 49 perions out of 50 throughout the pro
vince, is thereby afiigned to the Romiili priefis 
as a maine nance and reward for performing the 
ceremonies, and teaching the' doCtrines of that 
religion. 

I know that fome perfons have afferted that 
this meafure is not an efiablilhment of the 
popi1h r~ligion in Canada, becaufe the pro
tefiant parifhioners are not obliged to pay tythes 
to the Romiili priefts. But this affeCts only 
-the quantum of the provifion made for the main-

tenance 



[ 277 ] 
tenance of thofe priell:s and the religioll they 
are to teach. It is fomewhat lefs ample than 
it . would be if the protefiants were forced to 
pay -the tythes to them as well as the Roman;" 
catholicks. But the nature and defign of the 
provifion are the fame in both cafes. It is a 
fund provided by publick authority for the fup
port of prieRs, to exercife and teach the re1i~ 

'gion of the church of Rome. And this, I 
prefume, is all that is meant by thofe who 
have affirmed that the popiili religion is eflablifh

.ed by this act of parliament, and is all that 
the. words, ejlablijhment oj' a religion, naturaU, 
and ufually import. 

Before I conclude this letter, I beg leave to 
obferve, that in the drau ght of the aCt of parlia
ment for fettling the affairs of religion in the 
province of ~ebeck which your correfpondent 
r~fers to, Mr. Maferes has been mifiaken in a 
point of faCt concerning the quantum of the 
tythes paid to the parilh priefts of Canada in 

. the time of the French government; and your 
correfpondent has adopted the miftake. Mr. 
Maferes in that draught, has fiated the tythes 
as having been the 13th part of the fruits pf 
the earth, at the time of the conquefi: of that 
country. This be did upon the authority of 
the edict of Lewis the 14th, in the year 1663, 
which originally appointed the payment of 
tythes in that province, and fixed it at that 
rate. But upon a complaint of the land-holders 

of 
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of the province in 1667 to the f. 1periour council 
of Q!!ebeck, that this was too great a burthen 
upon their infant fettlements, it was, by" a pro
viJional ordiwmce of that coune:! reduced to 
the 26th buthel ot corn threfhed Ollt and 
made fit to put up in the granary; and this 
reduCtion was afterwards c"'T~firmed by an editl: 
of Lewis the 14th in 1672, and continued 
ever after. But this change of the original 
editl: of 1663 was not mentioned in the {bart 
and imperfeCt abfiraCt of the French edicts and 
ordinances relating to Canada, which Mr. M--
oonfulted when he was preparing that draught· 
of an aCt of parliament; and this omiffion led 
hinl into that nlifiake. . 

I remain ybur humble Servant, " 

PHILALETHES. 

,The daure of the 'above-mentioned draug~t' 
of an act of parliament for fettling the af
fairs of religion in the province of ~eb~k; 
in 'which it is propoied, that jufiices of the 
peace {bould have the power of joining per;, 
foris together in holy matr~mony, without any 
regard to their being protefiants or Roman
Catholicks, by a fil'l1pLe, but decent, civil cere
mony, feems to meJto be fo e).:ceedi~gly ufeful 
to the people of that province in .its prefellt 

frate, 
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c nate, that I !hall take the liberty of troublidg 
my readers "ith a copy of it. It is as follows: 
- , ; .. . . 
\ An extract from the aforefaid draught Q't-,a.n 

act of parliament for fettling the affairs 
of religion in the province of qgebeck~ 
containing that part of jt, in which ~t, i~ 
propofed that jufiices of the peace thall 
have the power of joining perfons tog~
ther in the holy flate of matrill.lony 'i~ 
that province. 

SECT. LX. fC And whereas it is of great im~ 
partance to the welfare of the inhabitants of the 
faid province of ~ebeck, that all doubts and 
diffic;ulties concerning the manner of contract .. 
ing marriage in the fame ih6uld be removed; 

'and that the ceremonies neceffary to make the 
marriages therein contraCted valid and binding, 
fhould be clearly ami certainly known; and 
that the {aid ceremonies lhould be as few and 
as fimple as nlay be; to the end that fuch 

'perfons in th~ [aid province as are difpofed tQ 
enter into the holy flate of matrimony with 
ea~h other, may find no difficulty, in all law
ful cafes, in fa doing: And whereas divers of 
the 'Roman-Catholick inhabitants of the {aid' 
province efleem it to be finful to be married 
by' a prQteflant pri~ft according to the cere
monies of the cnurch of England; "and the 
protellant inhabitants of the, fanle in like man
ner ,hold it firiful to b~ 'married by a Roman-£ 

Catholick 
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Catholick prieft according to the ceremonies 
of the church of Rome; and many of the 
Roman-Catholick prie£ts in the faid province 
are unwilling to marry any per[ons, even ac
cording to the ceremonies of the church of 
Rome, but fuch as declare themfelves to be 
members of that ch urch: and difficulties have 
fometimesarifen, and are likely often to arife 
in time to come, from the faid fcruples, con
cerning the marriages of the inhabitants 'of the 
{aid province, more efpecially where one of 
the parties is a Roman-Catholick and the 
other is a protefiant, whereby the faid mar-

. riages either may be retarded, or totally pre ... 
vented; which would be jIO the- great detri
ment of the {aid province: IT IS THERE
FORE ORDAINED AND ENACTED· by 
the authority aforefaid, that all marriages that 
have been, or £hall be, folemnized in the 'aid pro
vince either by a proteftant priefi of the churda 
of England. according to the ceremonies of the 
church of England, or by a proteftant priefi: or 
minifter of the church of Scotland according to 
the ceremonies of the church of Scotland, or by 
any other protefiant prieft, or miniller, or by a 
Roman-Catholick priefl: according to the cere
monies of the ·church of Rome, and either be
tween twoprotefiants or two Roman-Catholicks, 
or a prote£hint and a Roman-Catholick, flull be 
valid and binding to all intents purpoies what
foever: and like wife, that aU Inarriages that 
1hallbe folemnized hereafter in the 1aid pro-

'flnCe 
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\T~nc¢ before anf j.~ice of the peace in tne 
{am~, between any per.tons, of what different 
fentitnents f-eever with, refpeex to religiOf, 
{$hat' ~re capable by the laws of th.e faid prQ
')TAMe rPf contcading matrimony with each 

, 'other,,) . according to the fonn and manner 
hereafter following, fhall be binding and valid, 
to all intents and purpofes whatfoever._ 

. , 

'; ," LXI. When the:tw<> perions, who have 
4gfeed. to ,marry e,ach other, £hall be come befqr.e 

"the jufiice of the peace in order to be mar
lied by ,hi~ ~Ihall firt}: illterrogate ,tbem 
'CCIllcernin.g 'th<;ir ;ages, and their degree ,of 
ron.faQgu~nity~ or affin:ity, to each oth~r, ,a~d 
'Other circumftanc~s ,relative (0 their legal ca
pacitY' to ,cQn.t;ract matrimony with ea.ch other ~ 
"and if he ·fhall be fatisfied that they are by 
law', capable of contraCting marriage with 
eaoh 'Other, he ,lhall "proceed to fole~ni?e 
their marriage by direCting them tO,pronounce 
the ,following words pf cQntraCt and prolnife 
to each other, and, after they {haH have pro
nounced them, declaring them to be lawful 
hufuand and wife to each other. 

, , 

'" ·.1rhe man sfhall ·firft, with his f,ig}lt 
MAd, :take ,th~ woman by her r~ght ·haf}d, 
and;. in ;the ~Rfefence ,of the faid julli~e ~Qd 
·of at leaft tw.o credi,ble witne-ff.es, $~ll plainly 
and diil:iaCtly pronounce thefe. words: " 1, 

. A~ n . ..do here., in jrejenu ifAimizhfJ God, .the 

. '~'.. N n Se~rCh!'1 
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[t!tlrcher of all hearts, and of tht/i witllt./fos, 
take thee, C. D. for my wtdtied wije; and Jo 
promife In b, unto thee a loving and faitbful hufo 
6and until death }hall part us." Or, if he does 
not underftand Engliih, he thall pronounce 
a tranflation of the [aid words in the French 
language. 

" Then they lhallloofe their hands for a 
fhort fpace of time: and then the woman 
thall, tvith her right hand, take the man by 
his tight hand, and, in prefence of the [aid 
jufiice and. the [aid two, or more, credible 
witneifes, lhall plainly and diftincUy pro
nounce thefe word~: I, C. D. do here, ;n 
the prefonce of Almighty God, the Searcher of al/ 
hearts, and of theft witneJfes, take thee, A. B. 
jor my wedded huJhand; and do promift to be 
unto thee a loving, faithful, and obedient wifl, 
until death jhall part us." Or, if the does not 
underfiand Englifh, ihe lhall pronounce a 
tranfla tion of the [aid words in the French 
language. 

And after the faid words thall have been 
thus pronounced by the faid man and wo
.man, the [aid jufiice of the peace fhall de
clare the faid man 'and woman to be from 
thenceforth lawful hu1band and wife to each 
other in thefe words: 1, E. F. do declare tlnd 
pronounce thet, A. B. to be the lawful hujhtjlld 
cf c. D. bere prifent; and thee, C. D. to be 

the 
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ilie'oJlI'Wfo/lpJife if A. B. herepreflnl. DejJart 
in pMee, -ond /i1:Jewith each other with mutual 
honour,foith; and 10000c, as becomes godly per/ONs 
j~. together. in. holy. wed'ock. . And may LJI. 
~ighty,-_qo4, in whofo.preflnce you have promtfeJ 
1'0. De {rue :and faithfuf.-to each other during life, 
fonl1ify a1!d bleft you in your neweflate, that yt 
may .pleaJe him both in body and foul, . and live 
together in holy love unto your lives end. 

" LXII. And when the (aid marriag~ thall 
have been thus concluded, the faid juflice of 
I..peace thall make a .record thereof iJJ, writing 
in the words fo~lowing: "Be it remembered 
that on "the p day . of thenzonth oj - - , 
in 'the year of our ~ord Chrij/ - , A. B. 
if. (luentioning the place of his abode) 
in the province of ~ebeck i,l .... 1merica.--
(mentioning his trade~ or profeffion, or other 
addition) and C. D. of - (mentioning 
_ the place of her abode) in the foid pro'lJ'l'n&e, -
.(mentioning her trade, or employment, or 
other addition) came bejore me, E. F. one oj his 
Majd/y's juJlices. 0/ ~he peace for the diJiriC1 of 
a in the flid province" at my houfe. at , 
or in the parijh of , in the jaid dijlri8, 
and were then and there joined tQgether t"n holv 

. 'ltJcdloCR /;y me) the /aid E. F. in. the prefel2c~ 0/ 
. G. H. (lnd J. K. and L. M. whoft names ar.f 

'. hereunto fubjeriiJed • 
• , I 

Nn2 
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11, 'fL'itnifs 'Whtre~f 1 bavt heretlht6 fobfo,.ikJ 

my name, and j",t my foal, on the Jay andill t., 
jellr abovt-menlwneJ. ' 

(La S.) E. P. jujlice of ' the. pellCt 
for the' dijlrit! O.f~ in 
the province of ~thei:k ." 

And the {aid witnetres, who thall have been 
prefent at the {aid marriage, ihall fubfcribe 
~heir names to the faid record thereof. in 'at;( 
teftation of the fame. " J' 

And the {aid jufiice of peace thaIl delive~,' 
or tranfmit, the {aid record to the jufiic'es of 
the peace of the diftriCt, in which the raid 
marriage thall have been thus folemnized~' at 
their next court of quarter - feffiorts of the" 
peace,. to be kept amongft the records of th~'
[aid court as a perpetual teftimony of the {aid . . 
marnage. 

, , 

,-

-Y' , 

ARem~ 
: ! 
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A ~ 1t~mark concerning the injuflice' ot 
. th.e ~eb~c~-~a . with refped: to fuch 

_'Creditors as have Debts owing to 
them in t~at province that were 
contra~ed fiDce the ift of O,d:o~er, 
1764. 

I N the 42d article of the general capitula-
tion between the Macquis de Vaudreliil and 

General Amherft, in Septem~er, 1760, by 
which all Canada was furrctndered to the crown 
Of G~at-,Britain, that Ffench general demand ... 
cd . ill the. behalf of the Canadian~, that the 
cuftcm of Paris, ( which had been generally 
in~roduced into the province, and .made the 
common law of it, by the French king's 
tdilts,) and the other laws and· ufages· then 

~ .. eftablilhed in the country, Ihould continue to 
be obferved in it. But General A.mherft, 
in~ead of complying with this demand, re
ferved this matter to the determination of the 
king. The. words of this article and of that 
which immediately precedes it, (to which a 
reference is made in the anfwer to this,) are 
as follows. 

AitT.41. The Ft~nch, Canadians, and 
Atadians, of what ftate or condition roever, 
who 1hall remain in the colony, 1hall not be 

forced 
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forced to take arms againfl: his Moll: Chrifl:ian 
Majefty or his allies, direCl:ly or indirectl)tt 
on any occafion whatfoever. The Britifu 
government 1hall only require of them an 
exact neutrality. 

To this demand General Amherft made 
anfwer in thefe words. . 

~hey become fohjetls of the King. 

_ A~T. 42. The French and Canadians 
iliall contin ue to be governed according to 
the cuaom of Paris and the laws and ufages 
eftabli1hed for this country. And they 1hall 
not be {ubjeCt to any othet: impofts than :thofe 
which were eftablifhed under the French 
e.ominion_ 

To this demand General Amherft made; 
anfwer in thefe words. 

~ .. Anfwered by the preceding articles, '!"d par7 
tleu/arly by the l'!fl. . " : 

In the fourth article of the definitive treaty 
of peace concluded on the i oth day of F e~ 
bruaryJ 1763, there is the following daufe i~ 
favour of the exercife of the worfhip ufed iQ 
~h~ Church of Rome, . with a reference, to. the 
l~ws'of Great-Britain as the'mea(ure.· ot'that 
inten,ded in.dulgence. . .." , . ',; \ . 

cc His 
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._ cc'His :Bdtannick Majefty, on hi~fide; 
agrees: to, grant the liberty of the Roinan"'!' 
Catholick religion to the inhabitants of Ca-. 
nada.He will confequently give the mott 
effectual orders, that his new Roman-Catho
lick fubjeds may profefs the worlhip of their 
religion~ according to the rites of the Romilh 
church~ as Jar as the laws of Great-Britain 
permit." 

It appears therefore that the king, or the 
king and parliament together, (for I don't 
mean to enter into the queftioIi whether the 

. king alone, or the king and parliament to ... 

. gether, have the right of making laws for 
countries conquered by, and ceded to, the 
crown.ofGreat-Britain;) had a right to abo
lith, or alter, the cufiom of Paris and other 
laws and ufages heretofore" efiablHhed in Ca
nada, if he iliould think fit fo to do, without 
any breach of either the capitulation or the 
treaty of peace; excepting only {uch parts of 
thofe laws as were eifentially necellary to the 
enjoyment of the property of the Canadians, 
which had been promifed them by o~her 
articles of the capitulation. Thus, for example" 
it would have been a breach of the capitulation 
to abolifh the alienation:"fines which were due 
to the owners o~f~igniories'from the purchafer~ 
of Jreehold lands ,fit~ated in their refpective 
feigniories;' 'becaufe thofe fines make a con
iiderable part of the property of-the {eigni:Ots~ 
~,1 H '.' which 
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which: has heen fully granted:. to th~ bY'~e 
capitulation. But it would not nave ~Q a 
breach of the capitulation to alter the - law 
concerning the dower of widows wi~ rt'ip«.l: 
to marriages hereafter to be con traded,.' or ~e 
law of inheritance withce{pea to lands ~h 
were not entailed, bat whioh the, preifent 

· poife1fors had, a right. to difpo~e of~ 'becaUf. 
nobody's property' would have b~n;t~ 
taken away, but only a new rule. would h~ve 

· been eftablilhed for the future devolution: of • 
property, at dle death of· the pr~feat oWjn~, 
'if the faid owners iliQUld negleCl to dire~ lits 

· conrfe in any other channel by their mamtge
agreement~ or other deeds in dleir li.fe-tift1e, 

· or by their laft wills a,nd .teftaments at their 
deaths. Whether alterations of this kind in 
the antient laws of the country would ilavi 
been wife or politick, is ano~her. qu~on, 
which I ·do not here mean to enter into. 
But I only fay that fuch alteration~ 'might 
have been made without any breach' of' the 
capitulation. Much more might alterations 
of thefe antient la~s. in matters' relati~J to 
perfonal effeCl:s., and perfonal. contr~s 't~
after to be made, and to .the manner of fuiag 
for and recovering the debts (0 'contraded, 
and othet fuch fubjeds of a commerciaI.hUure, 
have been mad~ without any fuclj hreLach. 
We will now .inquire what was' dont!/'by his 
Majeftf' aQthority in confequence bf the 

"' '(i': .. ,. • . I. powers 
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~~11 which had' been referV'ed to him in 
this, behalf by the ~apitulation and treaty .of 
p.ea~e. . 

In th~ month of OClober1 J76~, ahout 
- ~ht montbs after- the 'conclufion of the de
. fUiitive~aty of peueabove-mentioned, ·his 

. Majefty 'publilhed his proclamation, under the 
. gre~t feal of C'reat-Britain, for eretling f~ur 

n~\f ~ivi~ gpv.er~ments, to wit, .thofe of ~e
; ~~, ' Ea{l: Flotld~ Weft Fleuda,,. and, Gra

_, .. 1iada, in the countries and iflands in America1 
"jWhich had ~een lately ceded to ,the crown by 
~ tJte {aid d~finitive treaty of peace. In this 

.proclamation the king exhorts his fubjea~ .. as 
;i' ,well of his kingdoms of Great- Britain, and 

I-" lr~~nd as of his colonies in America, ·to avail 
j tbemfelves, with all convenient'.fpees~ of ithe 
• yeat benefi,ts and advantages that muft accrue, 

from the g·reat and valuable acqui.1itions lately 
. ~~ed to his M:ajefty in America, to their 
~l' coml'Jl~rce" manufactures, -and navigation; 
r" 3I)d.l as -an encouragement to them to do" fo, 

he informs them that,' in -the comnliffions he 
has given to the civil governours of the {aid 
fp"r' new provinces, he lla5igiven .the {aid 

•. I 8QV~Jl1ours exprefs power and -directions.;' th at, 
. . f~ .ffX)J} as the ftate, and circu-mfraQCCS of the 
.\' f~d ~olonies will admit thereof,· t1tey.JhaIIJI . 

with theadvi~e. and eonfent -~f the members 
~\:II~ O(,his Majefly's councils in thefaidprovillces, 

.fummon and 'caU-.genera~ a1fcmblies, of the 
. 0 0 people 
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people within the (aid goverrimonts: in rueH 
manner 'as is ufed in thofe :coloniesarid,'ptt.. 
vinces in America which are under hi" Mau 
jcfiy's immediate governr:nent; and ".that.in 
the mean time, and until focb aJ/tmIJliiJ' call 6~ 
called, as aJorefoid, all perfons inha/Jili1ig in, or 
rifOrting to, his Majejly's faid c(}/~nits, may c,n-. 
fide ill his Maje.fty's royal prQtttliOlf /dr the e~ 
i!lent oj' the benefit of the laws oj' his rek/", of 
England: and that for that purpo{e his Ma
Jefiy had given power under· the g~ar feal to 
the govetnours of his Majefiy~s {aid new ~lo
nies loered and confiitute, with the advice 'of 
his Majefty's {aid councils refpeCtiV'ely,: courts 
of judicature and publick juftice ,'within' the 
{aid colonies lor the heat:ing anddtterfltimng all 
caufts, as well criminal 'as civil, according ·to law 
and equity,·anil, as near as may ,,~, (JgrttafJJj·t~ 
tbe laws of England; with liberty to aU'ptrfotis 
who may think themfel yes aggrieved by I the 
feritenceof fuch courts, in all civil cafes, to 
appeal; under the ufual limitations and re
firictions, to his Majefty in his privy cooncih 

, f':' ". . f. ' . 

.. On the 21ft day of November, 1763, about 
fix'weeks after the publication of the aforefaid 
proclamation, his Majefty iffued his COIl}6 

mifiion of Captain-general' and Governdur :in 
chief' of the province of ~ebeck ,to Maj~ 
general Murray, whieh was received by, him 
and' publHhed in that province in the ,moltth 
of'Augufi,1764_ This commiffioD, and the 

, • , inftruClions 
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I$ftttuQiiqns -,that.~~comp;\nied it, Je~roed..every 
- ~<f. to, prefUPPQfe that the laws, of ~England 

WAlie inif9rce in. ~hat prQvince, bt;ing full of 
~~ufions and. r~feren~es to thoCe l;lWS on a va
~iety.of different fUQjeCts, a-nd did not contai~_ 
tJleleafi;iatimatiQnofa Caving of ~n'y p'arto{ 
th~ Jaws ,and . cuftoms that prevailed th<;re in 
the ,time of· the French gc:>vernlnent. . . 
v'' '\':f' ~ :." , , .: . 

, .1t feetn¢d therefore, upon the .whole~ from 
the [aid proclamation and commiffi,oq,_ to nave 
b~en_,his Majefiy's int~ntion, with refpeCl: to 
\he faid province of ~ebec_k, toaffilJ:ljla~e the 
kws and. gQvernmentof it to thQf~ of the 
gdJer American colonies- ,and provinc~s. w}lich 
are under, his Majefty's immediate government, 
and not, to continue the municipal: la~~. and 
C\li1oUl~?Y which the conquered peQPl~, i:la~ 
~heret~fore been goyer.n~d~ any farthe~ djan as 
~ofe laws ,might be neceffary to' tllt! Rrefer.
¥.tion. ; of, their property.. A.nd his Majefty's 
minifters [eern, at the· time. of paffing.<thofe 
jnfiruments, to have beep. of opinion, that, .... , .. 
by the refufal of General Alnherfi to grant to 
therCanadians the: continuance of their aqtient 
1.awsand ufages ;----:aud by the reference ll}a.d, 
in .the fourth. article, of the definitive ~r~aty of 
pe~eJl to the laws of Great-:Britain, . ~~. the 
~afJ,lre Qf th~jndl:llg~nce intende4 tp l;>e {be\\~~ 
-them. with rJjefpeCl: to the exer:cif~ Ofi th~i~, re:
ligion ;-"f~.ft\ffiGient . nO.tiee pa4 ~een, giye~},? 
the ,~onquered inhabita~ts of.- that ~rov~nce, 

00 2- '. ,. that 
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that Jt W3:s, his Majetl:yJspl~a{~&~. tl$.t "ther:~;\! 
thoU)~ be governed for the, fUJure af;C01.~~', 
to th~ lawsQf England :---and t~~~ the .fa~'\',~, 
inhabitants, after being thus appt.if~, $f.hi. 
Majefty's ~ntention, had confented ,!<>-. bt .. , fo 
governed, and had tefiifiea t~eir (a.i~' -cqv.k:ttt .. , _ ~ 
by continuing to refide in the cou~_try.,.. anI 
taking the oath of allegiance to h.is l.\4.ajl\fty .. :,'" 
when they might have with9r~wn ~ht;mfelVCJ, ,
from the province, with ,all their ~f(e.Cli:and l:.' 

the produce' of the fale of their e,ftat~s" wi,thitJ \~ 
the eighteen months allowed by his Majefty 
in the treaty of peace for that purpof~. ~ .:" l: 

qrr'!!~- .' "! 

In pur{uance of this luppofition. tb~ t'he I J.: 
laws of England had been introduce.d,' int9 th4,_ {: 
province by the aforefaid proclamatiO:ll ~aI\d,y~q 
cOll)miffion, Governour Mprray and hisc-Qiln-:lC. 
cH, in the great ordinance dated on :th~ -I ;J-n: YJ 

day of September, 1764, (paffed- at~ ~ co.Ql~)j 1;, 

mencement of -the civil governme~ f# .~,cr 'lb 
pro!in~e for t~e ~ftablHhm7nt .of .courtltJ Qf _'m 
Jtdlice m It,) dIreCted the chlef }ufhceiof~~ ;_ 
province, (who 'was to hold t~e fupe~~r, " 
~ourt, or court of Ki1fg's~"encb, eftablil1}~g.JlJ ':- : 
that ordinance,) /0' t/eierl1line all,cr.im!n41 dlnthl1 II 
ci'Vilcatfles (lgreealJle· to the.la'lIJs of ~ng{~d:~ ~rll 
t/Je ordtnance$ if the provInce; ~d th~. Ju4ge$, )!h 
of !h~~ inf~rjol1r ~ourf efiabli9ie4 ~y' :~h~ ~d.;#l~ 
ordi~~e, (which was called .. t~e COUT! {if ;cil 
Coml1101iPklls,) to JeterflZine .the matttr; before I(f) 

tbe", '11Ireel1!JI, to ffJuIfy~,' ha~Jing' (tiilt:J . 11tfP.Ir;"-!; ; 
-, ' the/e)i 
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theltft to the IlltWs· of England, ·as far a; tbe Gir~ ( 
i;u11flla.t~tJ and'fltuation of things will per",it, 
untiJ.juch time as proper orJinanceJ for the iit. 
jormation of the people c~n be eflablijhed byt~ 
G01Jernour and council, agreeable to the laws if 
EngltlilJ; with this jufi and prudent provifoe, . 
" i'1:mt the French laws a1zd cufloms jhould be 
allowed and admitted in all caufes in the foid 
cou;.'t hetflveell the natives of the .laid province, in 
'which the caufe of af/ion, arofe bdore the 1ft da)' 
oj Of/ober, 1764." " 

In confequence of thefe inftruments of 
government, all purp<tt"ting to introduce the, 
laws of England into the province of <l.!!ebec~ 
thofe laws were generally underfiood ih the 
province to have been introduced into iJ, and 
~onfequent1y to be the rule and meafure of all 
contraas and other civil engagements entered 
into by the inhabitants of it after the intro-' 
duCtion of them, that is, after the eil:abli1h':' 
ment of the civil government of the provInce, 
or Mter the {aid If! day of Oaober, 1764-
And the Engliili inhabitants of the province 
have more particularlyaCl:ed upon this fu,ppo
fition in the great credit they lIave given to 
the French, or Canadian, inhabitants of it iri 
their e:xtenfi\'e dealings with 'them. ,For it 
has been a1Terted, (and, I believe, with th1.th,) 
thaf thre~qu~rters,. or more,~f th~ tr.~d~: ~f 
the provlnce'lscarr1ed <:>n bi theEngh~,U1-, 
habitants: ·~nc.r they ,have' 'been' rc"inal:kably 

free, 
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free, (even. to a degree of, ~mprudence.).,~ 
giying credit to the Can~. '. ... TlU~ ~ing. 
fbe cafe, it is evident that ftri~ jull.it».r~ 
9.uired that. they lhould. have ~een perm#ted 
to' recover by the methods of t;iat~4: th~; 
proce1fes allowed by the Eng~1h. la~, , -".the 
debts which they had per~itted the ~an~gi~n& 
to contract with them, and, which they, ~ad, 
contraCted with each other, upo.It; t4e afor~. 
{aid .juft and well-ground~d .fuPPR~tion,. th~~ 
the Englilh law had been eftabl~e4 in }h~ 
province. For otherwife the government wilt. 
ha:ve led them into an unfort~ate. lhuation, 
(~gainft which' tpe rule.§ of prudenc~, :were, no.tj 
a (u'fficient guard to. them~) ·byfir1l:1 en~QU .. 
raging them to l~nd their moneYr " uppn a flrl.p"! 
pofition that the Englilh law was.in fqt;cc.in 
the province~ and then, by the .abolit~QR"Q( 
the Englilh law, (to which they trufied,)arui 
the revival of the French law, (to whic;1;l, it·is'~ 
pfobable, they would not pave trufl~,)- com" 
peping them. to forego the ~thQds.9(.,tr~J" 
a~d recovery prefcribed by the, Ellg1Uh law. 
and make .ufe; only of tg~fe allo.w4by.tAA· 
Fr:ench law, ,to,get themfelvesfaid ... , Ye~ th~I' 
q.gebe~k':'aa; .tak~~ no notice ,0 this harcl1hip.J~ 
and make's no provifion agaiD;ll, it j ,h\1t fay~,jn 
few and geiieral' words, ,e J,qat in~'!J.1I1aiur~lof. 
controverJy :ela~~vi to prOj(erti and ,civil rigbt~'i 
refort ]hall be h~t! to ,the la'ZIJJ...1Ji C~n44a" ~ tlffJAA) 

ruk -lor the, dedjiqn of ~he fa"!f!; . "tlfldall C~tdr~1 
tbat flall kereaJ~~r be, tl¢t~~5e4 'If. 1l1J]' oj . (h;I.' 

. ~£OI.rU 
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dttrts :0( JufliCt, to, ,ht. ~ppointed wfthin and for;' 
dJ~ 'fbitll~!nce '''y his . Majej/y" hi~ hez:rs tint/. 
frittiffors/fhall, with refpeCl to foch properl] and 
ril/ilJr li(tfeterminid

i 
agreeab'ly''- to the faid !a'Wi 

tlnd cu}lbm$.'oj ,panjlda,untii the;ojhall /;~ ~aried~ 
Or altered, by' any 'ordinances that- fla/I, from time, 
t'o'time, ,be pajfed' i~ the flid p'r~:Ui1Zce .by the: 
GiiOe{izoUf, Li eu(enant -gfYVernour, or Comma1!4~1:', 
i1i~~tif Jor the lim.e '~¢ing, hj' and ;Witb the ad
'Via" m,d,conflnt of the legiflatiyc, .cou,11cil,o/ ihe~ 
fo!ne,'to h~ appointt.'d'in ·man~er. ,herein after, me,,~ 
trbned." ~ This clauf~ ~s, w~th refp~a: to, d~b~: 
~lr?dr c?~traa~d in' t,he. provi~c~ I ~nce , .th~ , 
l1.ftroduchon of the Enghlh law, In bao'O,er, 
ri64;' ali Ex pqflfatlo l~w~ .a~d 'confequentlj 
unjuft., In ,order 'to make i~ co~fiftent with'. 
j~fiice, 'it fhould·h~ve beeri a~companie~ 'with' 
~ provir6~,"that ~hofe niatters~',.<?f ,which tlle~ 
caufes of . aCtion' nad 'arifeh fince the, J ft 'of 
OOboet,·' 1764, Wl1en. the E,ng~i~ l~W- W~~~ 
c:tlablilhed "in the province, llio,uld 1 ,Qe~ -d?fer~: 
miiled':accoi-ijing".to the l rules, and by the m_~~", 
dl<?<is prefcripeef 'byth~·f Engli& 1aw~.' ,. Tb~i 
U1fb ~ptedlu~dn, "~lYc -,ha~~ ~~en I,a~?~e~,.' t. %#i 
ti~e~ by Ge:n.e~al Murray In paffin,8· th.~ T ato~rr~ 
t~:, ord!nanee ; of, Septem.be(' (7' '~ Z6~, DL 
\\ihf~lt, In phrfuance of ,hIS MaJefiy s procJ'1-
rlrati~nJ'he 'eflaJ;liihed tne"Eri-liIh 1aw'ili th~l 
pr~v.ihce .. '\FQ1-' he' ~ccompatifedlth~t'~'iittr~~J 
~S\ibQ "of theEIjgtiih" )a~.I·.~ith ~iii's ~~ti~ 
~Qe - (which ~e~~ve'~lre~4y' 'ip~n~i9rie~~'1~ 
t~) }.af 'Frqicb lmv's 4114 ,UjlQlnS /13011 be 'allaWe;} , 
~r:" ~ , ' ~~ - . . 8na~ ... 
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and admitted in all caufes in tk {aid court (of 
Common-pleas 1 hetween, the natives '!I the.faid pro
vince, in 'Which the caufe of oBion arofl "yort 
the Jj/ Jay of OClo6erJ J 764. 

This fudden revival of the French law in 
the province of ~ebeck, ill matters oj pro
perty and civil rights, without any exception 
with refpeCt to debts already contracted in 
the province ince the introduCtion of the 
Englilh law into it, was alfo injurious to ma
ny Engliih merchants refiding in London, 
who had fent goods into the province to a 
great amount, upon a fuppofition that the 
Englilh la\\r was efiablilhed in it, for which 
goods large fums of money' were' frill owing 
to them at the time of palling the~ebeck 
aCt. And this was humbly fuggefied to the 
houfe of commons, while they had that afi 
under their confideration, in the printed cafe 
of the Britith merchants trading to Canada, 
and a delay of at leaft three years was de
fired with refpett to the revival of the French 
law in the province, that they might have an 
opportunity of getting in their debts before 
the change took place. See the printed cafe 
in the Account of the Proceedings, &c. pages 
202 - 222, and the paragraph relating to 
this matter in pages 207, 208, 209. But no 
regard was paid to this requeft. Some of tbe!c 
Britllh merchants, re1iding in London, had' 
many thoufand pounds owing to them in the 
province a' the time of paffing the ~ebcck aft. 

. So~ 
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~ ~ Some p~t<: .. ~ill be, apt ,to fay con~ert:Iing 
t~\efe ~deb~s;,' cortt~aaed in ',-the pr~ince ~during 
th~ .. eilablilhtnent 'of the E'ngliili 'h.vv"in' it, 
tli~f the revival 'of the' Frertch law can in no 
degree affect them; ----that a debt is a debt; 
r.:;~e payment of it muft b~, enforced" by 
.,t~ ~rench law ~s' w~lI as the Engliih, "and 
f:i~,~ py t~~.1aws. ~f all civ'il~i,ea,and coni
. m~(cial .nations ; , .and confequently, that no 
)njury is- ~on~: to the cn=dii~'rsby: obliging 
.JIwIl) ~ fue unqer' t~e,Frerich taw for debts 
,,~~nt;r~tte4 under the Erigli~. But this 'rei
~fel}i~A~by ito ,¥1'¥ans juft. It is ~nl~' indeed, 
~~a!L ~o~<:erhi:Ilg,~ebts owing itpCjn 'bonds; or 
! ,omer .very \cle~r ' and', pofitive 'written' infiru
~ meats, the, .:d.~fiiiQPs of all, laws,' are : pret~y 
",,~~~ly -th~~ lame; .though evenhete the eVl~ 
. d,en~·e_,.requif~d· to afcertain th~ execntion:bf 
,~t~~m ~br. t.he 'pa~ies, ;-WiU fometimes 'b~ dif ... 

fercrn;. F~~ (o.!!!-e law,S require tWo witneffes 
t •. ~ "th~ proof of a fact,' others only one; and 
-fo~~ ,1.a~~irequire irifi,ruments to be mMe"in 
{r~e,pr~!lq~, "ot publick;' auth()rize~, _perfons~ 
,,[uSh AS., not?f.i~s. in orde(t6~~~ir b~ing bin4-
.. ~q~,; o~,t:he ,par~ies; w~ere~s ~th~r,';l:~?-~~e
~Ul\l1fe ~ theIn to be made 9Il1J' rn ·the -pre-fence 
~~fJlq~~il:' m~n :'. an4' {dilk fa~s require ~i.c9: 
o,pr~Rf,~9f a ~f(&_h~vipg, d9.n_~f&rhe\.dimofit4ll: 
odl419P, (~h1as a",~9rivi~ibh~ in~~~cM~~f 
~UH9:iJ5 .u.l?0 n "a '\ cr!rni~~t ~' p·~orituti·~~;,:: OtWre 

~~~~~~f~:~~~ '!~~;;~~}~;~~~~ 
~S.li )~"~l.'{ ') "'1'1" -; ." . ·.r ~p. 1ft ...... ;. If"', 'a i~ ~ ..... ".l# ,'10 ...... ' 4 ........ ~ ~ ~~.,... .... - ..... _~!'_ .. ~ 
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a t1ighter proof of bad charaCler, as a ground 
for fuch rejeCtion. Thefe are material dif· 
ferences between the laws of different nations, 
even concerning the validity of clear written 
infirUlnents. But the law-fuits that happen 
between people concerned in trade, do not 
ufually turn upon thefe inftruments, but upon 
circumftances of a more doubtful nature. 
Thus, for example, it is fometimes nece1fary 
to prove the delivery of goods that have been 
delivered; --- at other times, to afcertain their 
yalue, when no price has been agreed on 
between the parties, or when the goods fall 
thort of the quality agreed upon between 
them; --- at other times, to afcertain the 
damage received by goods in their pa6"age, 
'and to determine to whom the blame of fuch 
datnage is to be afcribed, and upon whom 
the lofs, arifing from it, thall fall; --- at 
-other times; to afcertain the damages arifing 
by not delivering a c«tain quantity of goods, 
of a certain kind and value, at the time ap
poin ted benveen the parties: and, a hundred 
other infiances of the like kind might be 
mentioned, in all which it is ,,'eceffary t~ de .. 
termine fOIne doubtful and delicate matter 
of fael. Now, in all thefe cafes, the Englifh 
law fays, a jury of twelve iInpartial men 
thall be impannelled to determine thefe doubt
ful facts; but the French law fays, they,than 
be -determined by the judges only, upon a 
due con.fideration of the evidence. Surelv~ 

tl{is 
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~\~." is a Plateri~ diference between .thtt two 
J~ws, :with r~fpea: to thefe commercial Ftiga
ti~JJ&;! .; 1;0 illufrrate this J.llatter by an exa~
pIe, -l~t ~~s fuppofe, Mr. Th9maS Walker Qf 
Montreal tp be engage4 in a law-fuit of oiw 
of !the kinds juft now mentioned, with an .. 
p.t~er inhabitant of Montreal. By the Englilb 
law, (under which the caufe of aCtion .aro[e) 
the matter of faCt, and the meafure of the 
damage fufiained by Mr . Walker, or his ad
vel'fary, will be determined by a jury. But, 
by the French law, concerning nlatters of 
property and civil rights, which has been re
yived by the <l!!ebeck aCl, thefe things v,vill 
be determined before Captain John Frarer and 
MQnfieur de RouvilIe, the judges of the dif
tria: of Montreal, the former of whom has 
peen long at enmity with Mr. Walker, and 
the latter of whom feems (by the account of 
~is behaviour, with refpeB: to him, flated in 
the extract of a letter herein before recited, 
pages 84, 85,) to have n9 great affeCtion for 
him. Can it then be indifferent to Mr~ 
Walker, whether he is to have the capital 
facts of his law-fuit determined by a jury, or 
by Captain Frafer and Monfieur de Rouville? 
and is it no injury to him to deprive h}nl by 
~n ex poft. faCio law of the former method of 
trying it, and to force him to take up willi: 
the latt~r? Surely, it mull: be allowed to 1:i~ 
a very great one. This' c1aufe, thereA>re, of 
the l.~~e ~ebeck aCt, fo far as it affeCls aU 

P p 2 "' "law-[ui"ts 
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law-fuits in which the caufe ·of aaion aro(c 
fince the introduCtion of the EnglHh law into 
the province, that is, fince the I fi of oao .. · 
ber, 1764, is an ex poft fatlo law, and confe .. 
quently unjuft. And, therefore, the honour 
and jufiice of the Britifh nation require, that 
the faid claufe fhould either be repealed, or, 
in this refpeCt, amended. 

A Remark concerning the Payment 
of 1~ythcs to the Roman-Catholick 
Priefis in the Province of ~e
beck. 

A LMOST all the writers who have un .. 
dertaken to defend the late QQebeck

act, have jufiified that claufe of it which 
gives the Romilh priefts a legal right to their 
tythes from their Roman-Catholick pariiliio
ners, by afferting that the faith of the Britilh 
nation was engaged by the capitulation and 
treaty of peace to tne Canadians, that this 
favour fhould be {hewn to their religion. In 
purfuance of this doctrine, fame of thefe 
gentlemen contend, that the Romifh priefts 

-in Canada had already an actual right, in 
point of law, to their tythes before the paffing 
of the late ~ebeck-att, and that that act only 
tonfinned that right with refpeCt -to the Ro-

~al'\-
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man-Catholick inhabitants of their refpeetive, 
pauifues, and deprived them of it with refpeCt 
to all the other inhabitants of the {aid p1.riihes. 
But.others of thefe gentlemen, who are more 
difcreet and cautious in their affertions, ac-· 
knowledge that the legal right of the ROlniili 
priefts to their tythes was fufpended, by Gen. 
Amherft's anfwer to the detnand of the French 
General upon that head, "till the, King's plea
fure ihould be declared concerninq- it; and 
that his Majefty's pleafure had never be ~11 de
clared upon this fubjeCl: tin the royal afient 
was given to the ~ebeck-aa: but they 
inlift, (upon I know not what grounds) 
that this revival of the prieH:s right to their 
tythes was agreeable to the fpirit of the capi
tulation and treaty of peace, and that thofe 
high national engagements could not have 
been honourably and liberally carried into 
execution without it. Both thefe opinions, 
I conceive to be erroneous; becaufe the ca
pitulati~n exprefsly referved the matter of 
tythes to the king's determination, and the 
treaty of peace, by referring to the laws of 
England, with refpea: to the indulgence grant~ 
ed to the Romilh religion, mun, upon the 
moft liberal confiruClion, be fuppofed to refer 
to, and adopt, the ftatute of the fir,fi of queen 
Elizabeth, for abolithing the foreign jurif
diction of the pope and eftablilhing the fupre-

: macy of the 'lown, and confequently to ex"" 
dude: from a leg~lpoifeffion .of eccJefiafiical 

bellefi~es,) 



[ 302 ] 

benefices, (of which the tythes make the prin~ 
cipal part,) all perfons. who will not take, the 
oath of fupremacy. This fubject has been 
fufficiently explained above in the &:count 01 
the Proceedings, &c. pages 1 80 -- 19}t to need 
nothing further to be faid about it in mil 
place, in the way of reafoning or argument. 
But one of the writers in fupport of the 
~ebeck-act, has had recourfe to authority, 
infiead of reafon, in fupport of his affertions 
upon the fubjeCt, and has quoted the opinion 
of two learned law-officers of the crown, in 
the year 1765, and a report made by other 
learned gentlemen in the fame offices, in the 
year J 768, in proof, as he pretends, of the 
right of the Romilh priefis at that time, to 
demand their tythes. This opinion and this 
report I thall here examine, in order to lhew, 
that they do not properly relate to the quefiioll 
under confideration. The writer, who men
tions thein, is the author of the pamphlet 
intitled, " '['he Jufljce and Policy 01 the late Del. 
of parliament for making more effiClual provifi~1I 

.for the government of the province of ~eDe&Il, 
ajforte.d and proved." The whole paffage r&o 
lating to this [ubject, is contained in the 29th, 
30th, 31fi, 3zd, 33d pages of this pamphlet, 
and is as follows : 

" But there is .tt:ill one important confide
ration in favour of fuch a plan i as is adopted' 
by the ~ebeck-aCt with refpett to the popifuc 

relig:o.l 



religion,] which would out-weigh. even- its 
. bripolicy, if.that could be proved; which "is' 

its juflice. By the 4th article of the treaty of 
Paris,' ratified by the king and approved-bj 
parliarnent, it is ftipulated; , That his Bri;.. 
• tan nick Majefty, on his fide, agrees to grant 
I the liberty of the catholi~k religion to the 
« inhabitants of Canada. He will, canCe
I quently, give the moil precife and moft ef
, feerual orders, that his new Roman catho
« lick fubjetl:s may profefs the worfhip of their 
c religion, according to' the rites of the Ro
'.- miih church, as jar as the laws of Great~ 
C Britain permit.' - Let us then examine how 
far the laws of England do or do not ~Uow 
the Canadians the free and publick exercif. 
of their religion, and how far, under thefti
pulatians recited, they are entitled to the com
mon rights of Britifb fubjeCts in that coun
try .. Fortunately for my purpofe, thefe cafes 
hav.e been already fiated, and the opinions of 
as 'able lawyers as this country has produced,. 
have been given upon them. In 1765, the 
'Lords'of Trade fent the following- query to 
Sir'Flet<:her Norton and Sir William De Grey. 
then attorney and foYicitor-general; , Whe
, ther his Majefty's fubjects" being Roman ... ' 
I catholicks, and refiding in the countries 
, ceded to his Majetl:y by the treaty of Paris, 

..... are not 1 fubjeet,' in thofe colonies, to the 
« incapacities1' difabilities and penalties, to 

" -which ,Roman ... cat.olick~· in. this kingdom' 
, are 
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, are fubjea by the law thereof?' Towbich 
query thofe great men anf we red on the loth 
of Jnne, ' That they were not.' And the 
advocate, attorney, and follicitor general, in 
their joint report to the privy-council upon 
the propofitions of the board of trade, pre .. 
fented on the 18th of January 1768, flate it 
~o be their opinion, .' That the feveral acts of 
, parliament, which impofe difabilities and 
c penalties upon the publick exercife of the 
, Roman catholick religion, do not extend 
, to Canada; and that his Majefly is not by 
, his prerogative enabled to abolilh the dean 
, and chapter of ~ebeck, nor to exempt the 
c proteflant inhabitants from paying tithes to tht 
C perfons, legally entitled to 4emand them fro", 
C the Roman-catholicks.' Supported by fuch 
high authorities, I am furely warranted in 
afi"erting, That the Canadians are, by the fti
pulations in the treaty of Paris, entitled not 
only to the free and publick exerciie of their 
religion, but are alfo capable of and entitled 
to all the rights of Briti1h fubjeB:s in that 
frovince. For, if the laws of England do 
not difable or refirain them, or make a dif-t 
tinCtion to their prejudice; they have cer
tainly a right to the privileges and advantages 
of thofe laws, in COlnmon with other the 
king's fubjeCls reforting to Canada; and any 
fubfequent law, or exertion of the king's pre
rogative, which ihould make a difiinttion, 
which the laws in being, when the treaty wai 

ratified, 
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'ratified, do not make, weuld be cruel, arbi .. 
trary and llojuft, arid a violation of the folemn 
fi:iputations of that treaty. U rider what co
lour or pretence, then (iet !!".le alk the oj>-' 
pugners of the late' ad of parliament), is it 
that the C~a4ians ·ought to have been de
prived of all 1ha.re in the civil offices, of the 
prov;i~ce j that their clergy iliould be firipped 
of their maintenance, and the wh61~ people 
made [ubject to la.ws enaCled by 3.1;1 ~ffembly, 
from which they were to be excluded, ana 
in the e1,etHon of whore mempers th.ey were 
to be deprived of all 1hare? ,Upoilw~at 
ground or pretence is it afferted, That it da~, 
wLich exprefs1y takes away from tne petrilli 
priefts their legal title to titnes of the hinds 
held by protefiant,s; and wh~ch 'our great 
~r.own-Iawyers declared the king c0uld ~ot 
4eprive them of by his prerogative, can be 
(aid to ei1:ab~ilh popery, and grant o~~y a 
precariou~ toleration to the church of Eng
land ?" 11lus far the aforefaid auflior sf 
the jt#Jice and Policy, &e. 

, ConcerhioK th~te opin~ons,. t, beg leave to 
make the fol'Fowmgobfervatlons: 

In the 6rft flace, the quefHon propafed 
to .thefe great lawyers, Sit" Fletcher N o"iton 
and" Sir William D,e Grey, in 1765, to wit, 
" Whether his MIlj!ftjs fttijetls being Roman. 
Cal~o!i~k! tind tejiding in die' c'ou1!~fles te~fd to 
his',M'!ieJlj in America by tbe treat)' oj Paris, , ,. <t. q are 
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an not ,fuhjeEl, in thqfe colonies, to tht 1ncd/d
eities, difabilities, and penalties, to which'Roman
Catholicks in this kingdom are JuhjeCl by the laws 
thereif,u is drawn up in a very inaccurate 
manner. For it does not fiate the feveral ca
pitulations of <ll!ebeck, Florida, and Gra
nada, (which are the colonies in queftion,) 
fo as to inform the learned lawyers, who were 
to anfwer it, what rights the inhabitants of 
thofe countries were intitled to on that moil: 
important ground; nor does it ftate the trea
ty of peace, or the king's proclamation of 
OCtober] 763, nor his Majefiy's commiffion~ 
'Of governour of thofe feveral colonies to the 
firft governours he fent thither; all which 
are inflruments of a high nature" and deter
mine the laws and confiitutions of the places 
to which they relate. The anfwers, there
fore, that are given, to a cafe fo imperfettly, 
(0 wretchedly flated, cannot be intitled to 
much regard, let the learning and abilities of 
the gentlernen who give them, be ever fo 
great: ',becaufe they are anfwers to a fiCtitious 
cafe, which differs from thofe which really 
exill. The cafe which that query feerns to 
have had in view is this: " Whether,' if Ca
natAl, Florida, and Granada, . had 6eelJ conquered 
witlx;ut any articles of capitulation, and ceJed by 
the treaty of peace without any flipulation in it 
concerning the toleration of the Roman-Catholic" 
,.eligion; ~nd if his Majejly had as yet made- no • 

. iroc/amotton c'mcerlling them. and had iffued no 
commijJion 



~011t' to tiny civil gov'ernour of them'} erefiing 
tmdcd»jJituting ~ (orm 0/ government and jjflem 
o/'-0wJ'fw the jaid governour's direC1ion; whe-' 

. the,,; ·in lthis cafe •. there would be any general 
JIlaxim ·of the Englijh law and go'Vernment, by 
tht~¥"ation of which the Roman-Catholiell in~ 
hahittmts oj thofe colonies would become JubjeCl to 
·the ,incapacities, dtfabilities, and penalties to which 

.. Roman-Catholicks in this k.ingdom (Ire fubje8 by 
the laws thereof." This, it is plain, I is a q~te 
different cafe from the real cafe of either Ca
IBada, Florida, or Granada, in the year 1765, 
iwhen the afore-faid query was propofed to, 
. and anfwered by, the. great lawyers above-
mentioned. 

\ ~ , . 

. ! The, anfwer given by thpfe gentlemen to 
the cafe propofed to them, (which I con

,ceive them to have underftood in the man
,ner I . have juft nOw ftated it, without any 
,confideration of the capitulation, tre·aty of 
. peace, or proclamation; becaufe, in their 

anfwer to it, they don't fay a word of either 
of thof~ infiruments ;) is, that the Roman-Ca'
tholick iubabitants of the .faid colonies were 110t 

JubjeCl to the faid incapacities, difobilities, a17d 
. lenaJti~s.", Now, this anfwer is certainly true 

withreCpect to the cafe ftated for their opi
.nion, .fo far as it regards the penalties and dif

:'. ,(J.biJities, to .which Roman-Catholicks are {ub
': .. j~ in England for publick,ly, exercifing the 

. worfhip, of,Jhei,. religion :. ,becauLe the ila.~ 
~q 2 tutes 
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tutes impoC~g thefe pena1t~ do not. ".. 
rvigore, or ~y their own force, and oporatio~ 
extend beyond dle ~u,~s of England j and 
con[e9,~ent1y, uolefs they· have been intro .. , 
d~ced into Canada.! and 9t1J~ new provinces.. 
by [orne pofitive aCt of hi~ l\.fajefiy's autho~_ 
rity, they cannot be in for~e there. But" I 
cannot conceive ~his an[wer to be true with 
refpeCl: to $e incapacity ~f Roman-Ca1!h~ 
licks to hold' either ecclefiaftical benefi.<;«tS, or 
temporal offices of trufi ~nd profit, a~ 
(n,ot from their e?,ercifing th~ worfuip of 
th~ir religion, but) from their refu[a}l to. take 
the oath of fl;lpr~mac;:y. Thil) incapacityr; II 
apprehend, extends to Roman-Catholicks. in 
thofe new dominions as much as to Roman~ ',' 
<;atholicks in ~ngland itfelf; becau(e the 
1l:atute of the Ifl of queen Elizabeth. bJ . 
. which all per{ons, who thall hold any fuell: , ' 
benefices or offices, are t:equired to take tho, t: 

oath of fupremacy, eJ(tends exprefsly to all 
the dominions of the crown, that then were., 

• I 

or thereafler.Jbould be, as we have (een in the 
Account of the Proceld,ings, &e. page 186. 
This ~xtenfion of the ftatute of fupremacy. 
to alJ· the future dominions of the crown •. 
feems to have e[caped thefe, learned gentle ... 
men, whofe a~t~ntioJ) feems to have been· 
principally directed to th~ ftatutes. infii~ing. , 
penalties and difabilities~ on popi1h recufants
and popith recufants convifr, which dOl no~, 
of themfelves, extend beyond England. . 

With 
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.. Wi. this di!ftinaion betmeR pena'tie~ and' 
&:fabilitin, ari~ng Ifrom tht\ exen:ife of the 
wbtdlipJ·of· the.Rom.Hh ',e~n, on. the· one. 
haAdj ,. and!' an tincapatity 01 holding either· 
ecclefiaftical beBefices or temporal places of 
tDuft : and . profit, arifiJlg from the refutal to: 
take an oath of fiJpr@ma.:y, on the, ~t~' _ 
inmd, I €ooceiv-e the faid opinion ()f dloid 
two1earn~d gentlemen '0 be alfo true in t~ 
real cafe of the. province of ~ebeck~ as welt 
as. ill the i:naCCl:lrat~ and imQginary ca-k· that! 
was propofed te them-: becaufe neither the' 
lieference to 1!he la>w's of England in the' foartli' 
article of the t?reaty of peace, in thefe wordg; 

Jo fl/lT as die law oj' Girf!at-Brilaj.n wilfi p"1nit~· 
Ror the introduCliion 01 the general I body of 
the, Englifu laws into the province by . the 
king:s. proclamation af OCtober 1-763, and 
by tooicemmifiien-efiGovernour Murray, and 
the, principal ordiAaoces made in conkquence 
of them, ought, in a fair' and liberal con
ftrudion, to' be fuppGfed- to have introducetf 
into the province the penal fiatutes againfl: 
R:on1an-CamoliGk9,' whiehl inflict thofe penal
ti~8.: and difabilities; they being, inconftffent 
with,the' to16tation of the worlhip' of the R:o
mith.. rttUgion, that is granted" to the Cana
dians! in the 'capitulation and treaty- of p.eac~· 
Since, th6refore, tneftvpenalflatutes· do not~ 
by '~ir. GWn operatiol1) ex~nd; to· anr place
out()t(i England,· . and olight not- to be fup-: 
pofed to h~V6 been intrpdueed~ into dieJ?ro •. 

vPlce 

/ 
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~nc& b; the {uhfequent inftruments o[ .. go
vernment relating to it, to wit, the treaty .. 
of peace, the proclamation, the gOyeOlOUt~. 
commiilion, and the provincial ordinaw;~ 
made in confeq uence of them, it. follows. that 
they were not of force in the province in the 
year· 1765. Bnt thefe reafons do not relate 
t43 the incapacity to hold ecclefiaftical be .. 
nefices or temporal places of truft. and .. profit 
in the province without taking the oath. of 
(upremacy, which is grounded on the uni
verfal ftatute above-mentioned, of the )ft of 
queen Elizabeth, and which is by no means 
inconfifient with the toleration of the wodhip 
of the Roman catholick religion in th~ prQ
vince; any more than the like incapacity to 
hold places of trufi: and profit and ecclefiafti
cal benefices, without taking the (acrament, 
according tb the ceremonies of the church of 
England, and fubfcribing the 39 articles, is 
inconfiftent with the toleration of the wor1hip 
of proteftant diffenters here in England. . ,I, 

This firft query propofed to thofe two gre~t 
lawyers, and their anfwer to it, fay nothing 
about the right of the priefis in Canada to 
their tythes. The report of the advocate, -at
torney, and follicitor general to dle privy
council upon the propofitions of the board. 9£ 
~ade) in January 1768, as fiated in the pam .... 
ph1e~ above-mentioned, confifis of two· pro
pofiu.ons. The· firft propofition. is .in thefe 

words; 



[~3 11 ] 

word~ '"; tr '~6at the {everal at!; Of parJiam~ 
iWmch" i1f¥oJe ~ifa!Ji/ities and penalties upon1tht 
puDItH~' eierciJe' of' 'the Roman-CatholiC'k religiDfl 
do not extend to Canada~JJ This I readily' allow~ 
But it does not prove that the inCapacity to hola 
eColefiaftical benefices and, temporal plac;es of 
truft I arid . profit without taking the oath or fu~ 
premacy~created by the aforefaidfiatute of die 
'I ft of Queen Elizabeth, does riot exterid."to 
Canada .. For this is not a penalty or difabili~ 
impofed by any act of p.arliam:ent upon the 
pu blick 'exercire of the Roman-Catholick reli~ 
gion; but exifis independently of any' futh 
ptiblidt exerci(e, and is built upon quite ariother 
gtobnd, to wit, the incompleatnefs of the fid~. 

'lity,- or'loyalty, 'of'thofe perfons who ~cknow': 
ledge' the foreign jllfifdiCtion of the billiop' of 

· Rome, "and 'the danger of trulling ,them' with 
:'~oW~r.': '. ~,i . - , 
.f" . I ~, 'f! 

qrl The fecorid 'propofition in this extraCt from 
that report ofthefe law-officers, isin'thefe' words; 
" and that his 'MajeJIy is not by hi$ prerogatirve 

· '"iabled to oholiflf the dean andihapt'er of~ffljjebeck~ 
"'ltD" to 'extmpt~tht proteJlant inhabitants /ro6z pay
.' ing tythes to thtperflns legally' intit/ed to deiiihnd 
-"'Ihemfrom the: 'Ronian-Catholicks."· From:this 

... - opinion one 'wOuld be led to fuppofe that there 
kgentlemen had not been ddired 'to confider, 
· wmetbf,.~ or 110, the Romijh priells. were 'ltt(ll~) 
,'ii/tit/etl ,to demand the' tythes jrom the' Rdnitin~ 
Ciltholt'ck ,inbabitants oj' Ipe' pro1Jince ~ but:tbat 
',Jl' both 
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both they and thofe who aiked their opiQ4Po, 
had taken it for granted that the faid pJ"ie(b 
were in titled to do fo; and that the only matter 
of doubt" concerning which the opinion of tbofe 
learned gentlemen was required~ was, wheth.er, 
if the priefl:s were frill intit~ed t~ 'demand the 
tythes, the king, by his prerogative alone. could 
exempt the protefrants from paying them. To 
this qu~fl:ion (which feems to have been the! 
only one und,er their confideration,) they anfw~rt 
that the king could flot exempt the protefta"ts/rfJfII 
payinz the prie/ls thet:r tythes; which I readily 
admit to be, true. But frilJ the main queftiort 
remains to be conudered, which is, whetw the 
Romifo prieJls in Canarla cou~J, 'With~ut tailing 
the oath oj jupremacy, hold any e"/di4Jic~J 6ene .. 

fiees" and legally demand the payment DJ tJt~~1 
frDm any oj' the inhabitants of the provlnq, 
whether Profd/ants or Roman-Calbo/iellS: and 
this queftion {eerns not to have engaged the 
attention either of the learned gentlemen \:"ho 
made this report, or of thofe who required 
them to make it; but it feerns rather to have 
been taken for granted by them all, that the 
!aid priells could legally demand the tythes. 
This, it may be faid, is a proof that thofe 
learned gentlemen were of opinion, that the 
priefis in Canada ·had a right to demand th~F 
tythes. And I confef~ it i. fOe But I contend 
that it is only a hafty opinion upon a point not 
propofed to their confideration, and not a ~ 
liberate opinion upon a ~int exprefsly laid be. 

fore 



'tor~ 'thein for their examination. and ri:ated iti a 
ptbper ,manner. It· teems to'ka~f! ari(eI{rrd~ 
a' wan't of atterition to the articles, of the ~api
~u'~dOrl; ~nd the, treaty o~,pe~~e~ and the gra~d, > 

umverfal, fiat lite abPve-mentloh~d, of the I tl: 
of Queen Elizabeth,' concething 'the Royal 
5,upremacy; w?ich is referred to in the treaty 
of ~'eac~, and lS atknowledged to be fo re.felTed 
to. even In the late ~beck-a~, by whIch fo 

,. much favour is lbewn to the R.c~ah.:Catholick 
'~re~igion. " 
, _ I·' 

" 

:::l '?,avirig thus examined this opinion and re~ 
,port of the law-officers of the crown, and 
'1hewn' how little itrefs is to be laid upon them 
with tefpett either to the riglit of the Romi,Q:l 
f.riHls of Canada to demand ',the' tythes,or to 
the'tapacity of R,oman-Catholicks of any. kirid • 

. (or (jf any other perfons who· refufe to. ta~e 
the 'oath of fupremacy,) to hold places of truft 
~~d . profit, I {h~l~ now procee\~ to anfw~r the 
tnqtbphant que(hoDs alked &y th~ WrIter of 
the, (aid pamphlet, ~he juftice and Po/icy, &c. 
'Itt the palfage herein above cited from 'the (aid 
.p~,Y1Pplet. ",If' ' " . 

~" Jlis firA: 'quellion, or iithe1r groupe. of ,quef
Hons', is in ,thefe 'words: . cc Under what colour; 
cc br pretence, then (let me afk the" oppu~ners 
IC of ·the late '-act of parliament) is it'. m~l the 
IC' :C~na~Jans ought to have been' deprived of aU 
~, • ,di1ire 'in the civil offices' of the' province'? ~!.-

, R r " that 
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'cc that their clergy fuould be {hipped of. their 
tc tnaintenance? --- and the whole people made 
" fubjeCt to laws enaCted by an affembly, from 
" which they were to be excluded, and in the 
cc eleCtion of whofe members they were to be 
U deprived of all £hare?" 

Anfwer. rhey were to have been excluded 
from civil offices, not as Canadians, but as 
Roman-Catholicks, who refufe to take the 
oath of fuprenlacy; even as Roman-Catholick 
Englilhmen . and Irilhmen are excluded from 
civil offices in England and Ireland on the 
fame account. And this exclufion is under 
colour, or pretence, or (to (peak more cor~ 
recUy) by virtue, of the grand, fundamental, 
univerfal fiatute of the I fi of queen Elizabeth 
above-mentioned, for abolilhing all foreign 
jurifdiCl:ion, and efiabliiliing the fupremacy of 
the crown. 

Secondly, Their clergy were .not to be 
ftripped of their maintenance. For they had 
had no legal right to their tythes ever fince 
the furrender of the country to General Am. 
herfi in September 1760; partly by reafon of 
his fufpenfion of. that legal right till the 
king's pIeafure fuould be declared concerning 
it, aud the want of any declaration thereof 
before the pailing of the late ~ebeck-aa: ; 
and partly by virtue of the above-mentioned 
fiatute of the I ft of queen Elizabeth, which 

reqUIres 
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. 
requires that all'perfons,. 'who, holdeccIe
f13ftica1pe~ce$" thall take the oath of fu .. 

~ ", 

prem~cy. ~~'. 
" J I' 

~ Add to. t~sJ that the bulk of the pe~pl~ in ~ 
Canada were, very well pleafed with the 'ex~ ,~ , 
'emption from the legal obligation, under which 
they' had formerly lain, of paying the priefts' 
their tythes: but that they neverthelefs, for 
the moll part, paid them voluntarily, and that 
few or rio complaints were made againft them, 
upon this account. , 
.~, . ~ 

,j, 'Thirdly, The' Englilh inhabitants always 
propoied and wiilied, that the Roman-Ca
thalicks in the province lhoqld be, permitteda 

rqaalJy with the proteftant inhabitants of it, 
to 'vote at the election of members of the af. 
fembIy, though not to be electet!l' into it; 
fo that the whole Canadian people would 
not have been made fubjeCt to laws enacted 
by an a1fe~bly) in the eleClion of, whofe 
members they were to be deprived of all . 
iliare, as the writer of that pamphlet fup
pofes, . but to laws made by an atrembly \If 
their own chuting. And: the Englifh inhabi
tants 'of the province even declared themfelves 

, 'JIilling to acquiefce in an a1f¢mbly into which 
the 'Roman-Catholicks {bould be admitted to 
ftt as' members,. if his Majefty in his royal 
wifdom thould flhink fit to conftitute the. afi"enl- . 
bly in that manner~ 

R r 2 T 
• 
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The afore-raid writer then atks another 
quefiion in thefe words: " Upon what ground 
" or pretence is it afferted that a claufe which 
~c exprefsly takes away from the parilb-priells 
cc their legal right tp tythes of the lands he14. 
" by protefiants~ and which our great crown-, 
cc lawyers declared, the king could not de
ce prive them of by his prerogative~ can be 
c~ Jaid to efiabliCh popery, and grant only a 
ce prequious toleration to tqe ~hur~h of Eng~ 
." land? J, 

Anfwer. This is afferted, becaufe the Ro
mUh pridls in Canada had no legal right to 
the tythes from either the protefiants or the 
Roman-Catholicks in the province before the 
.ate ~ebeck-a~J for the reafons already men
tioned; fo that, by that aCt, they do not lofe 
~eir legal right to the tythes of the protefiant 
~nbabilants, as the quefiion {uppofes, but ac
q~ire a legal right to the tythcs of the Ro
man ... Catholick inhabitants, 'Nhich the~ had 
not before e~joyed ever fince the conqueft of the 
province in 1760. This revival of their legal 
right to the tythes of their popifh pariiliioners 
is making a provifion by publick authority for 
the teachers of the Romifh religion, whiCh'. 
~ay well be ~alledJ dlaIJ1ijhing that religibn~: ' 

, ", Bef()fe 
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Before I quit this fubjeCt of the revival of 
the legal right of the Romiih priel1:s' to their 
tythes by the late fltl: of parliament, I canno~ 
but:· exprefs 'nly fur prize at the expeCtrl.tions 
which I have obfer-ved many people to have 
entertained~ that this mea[ure would have given 
great fatisfaCtion to the Canadians, whereas in 
truth it has had the contrary effect of greatly 
difpleafing them, as thore who knew 'the pr'o
vince forefaw it wOllld do. If, indeed, their 
reljgion had been only connived at before the 
paffing of that act, and the feveral laws -of 
England inflitling penalties and diiabilities on 
tOOte pertons who fhould publickly exerci.l~ 
it, had, been fupp01ed to be in force in the pi~" 
vince, and to be only fufpended, or laid afide" 
for'a tim~J by the prudence and humanity of 
the Igovernment of the province for the time 
being, the changes made by the ~ebeck .. aCt,. 
wiJh . refpea to their religion would, probably. 
have been confidered by them as a great itn-: . 
provement of their condition. But their con-' 
diuoo with refpeCt to their religion befOre the' 
~ebeck-aa was fo good and fo ,agreeable to 
them, that it was impoffible to make it. better • 

. 1'heir,.r~Jigion was not connived at, but legally' 
tqJer~ted, and that in the moft ampl€( manner 
poffible: ,and .they knew that it was fo.' Tbo 
penal .. /aJlU' of England were univerfall y un
derfiood throughout' the province to have never, 
been of force in it, but to have been excepted 
frQllrC)the general introduction of the feit of 

the 
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the laws of England, by the tolera.tion granted 
them by the capitulation and treaty of peace; 
fo that they were under no fort of uneaunefs 
upon that account. And, as to the dlfqua/iJjing 
laws of England, by which papifis were ex-, 
eluded from places of trull: and profit, (which 
were indeed underllood to be of force in the 
province,) they fo little affeCl:ed the body of 
the Canadian people that they hardly ever 
thought about them. They themfelves, they, 
knew, could have had no chance, or thought, 
of being advanced to thofe places, if their in .. 
capacity, as Roman-Catholicks, had been re.j 
moved: and they had no fort of inclination to 
fee their own noble1fe and other former rupe ... 
riours, advanced to them; but, on the con",; 
trary, (by all the accounts that I could ever, 
learn of their fentiments,) were much better~ 
pleafed to fee thofe gentlemen continue in a 
private fiation, and to have the offices of Judges. 
and J ufiices of the peace, and other offices of 
power, filled by Englilhmen. Being thus in
different about the difqualifying laws (which, 
it mull be remembered, were not extended to 
jurymen on either grand or petty juries, nor 
to attornies, notaries, or advocates, aU of whom 
were permitted to follow their profeffions in 
the farne manner as if they had been pr~ 
teftants,) I fay, being thus indifferent about 
the difquaJifying laws of England, and thus 
free from all apprehenfion of the penal laws of 
England, which no mortal in the pro~nce had; 

ever 



OVer fuppofed· to be in force there; --- and 
being alfo- in full poffeffion of aU the churches 
and .chapels in the province, with their priefts 
r~gularly officiating in them in the manner' 
ufed in the time of the French government~ 
but· with a liberty of paying them their tythes, 
or letting it alone, as they thought proper ;--- . 
how can it be fuppofed, that the mere change 
of this agreeable liberty, by the late aCt of 

. pLrliament, into a compulfive obligation to pay 
the~ythes to their priefts, how much foever they 
Jlligh~ be diffatisfied with their behaviour, {bould 
be confidered by them as an advantage and a 
favour? The priefts, indeed, and fome fe·w 
laymen of the ·upper claffes, who are more 
than ordinarily attached to the Romiili religion, 
and who, looking forwards into futurity, are 
anxioufiy defirous, that it {bould contim,le to 
be the prevailing, or the only, religion in the pro
vin~e, may, perhaps, be pleafed with this claute 
of the late aCt, which revives the compulfion upon 
the people to pay the priefis their tythes, 011 

account of its tend~ncy to perpetuate that reli
gion. in the province. But the common run 
of the. Canadian peafantry, (who are the great 
body of the people ·of the province,) do not 
fpeculate fo deeply and fo anxiou{lv; and, ac
cordingly, they. both were, and v, .~re likely to 
be, better pleafed with the liberty they enjoyed 
in this refpeCt before the late aCt, than wi~h. the' 
compulfion under which they are again laid by 
'thi9: daufe -of it. I have fometimes thought, 

that 
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that this matter might be ilJul1:rated (fince 
people fo much miftake it as to make fuch an 
illuflration neceffary ;) by the fuppotltion of a 
fimilar proceeding here in England within our 
own view. Let us then fwppofe, for a nlO

ment, by an effort of our imagination; that 
our biihops could be brought to confent to a 
free toleration of the worlhip of the proteA:ant 
diffenters here in England. It would, in the 
opinion of many people, do their Lordlhips 
honour, and would certainly be a favour which 
that loyal and re[peClable body of people would 
highly value. For they would then be in the 
fame happy and eafy condition, with refpelt 
to their religious liberty, that the Can=adians 

. have been in ever fince the furrender of that 
province to the Britifh arms. A greater degree 
of liberty could not be given them. But, let 
us next fuppofe, that their Lordfhips, in the 
warmth of their new kindnefs to thefe hitherto 
obnoxious people, were to go a ftep further, 
and to confent to a law that {bould enad, 
that every prdbyterian layman that frequented 
a meeting-houfe, fhould be forced to continue 
to the minifter of it the payment of his laO: 
annual fubfcription, whether he would or no, 
and whether he had reafon to be fatisfied with 
the con dud: of his miniftec or otherwife. I 
jmagine, that the bulk of the prefuyterian laiety 
(whatever a few very zealous men amongft 
them might do,) would hardly take this fecond 
provifion as a favour, but would rather be of 

OpInIOn, 
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opinion, that their Lordlliips had, in that in. 
fiance; been over-zealous for the fupport .of a 
mode of wodhip which they did not them
felves approve. And the fame, we may fup • 

. pofe,. will be the fentiments of .the generality 
of the popith laiety of Canada, with refpe6}:. to 
the compulfive da.u[e fOf the 'payment of tythes 
in the late act of . parliament. And, indeed, 
it is now faid, that Juch are the fentiments of 
many of. them. 

An Account 'Iof the .Sentinlents of the 
Canadians concerning the In tro
dudion of the Englilh 'Laws, and 
the Trial 'by . Jury, into the Pro~' .. 
vInce. 

.. ~ , . . 

WHEN. I refided, in the province of Qt!..e-- . 
. beck, I inquirep, as carefulIy~s I could, 

into the caufes of th~ complaints that had been. 
made in the province •. concerning the fiate of 
the laws, and t\le adminill:ratipn of juLlice in 
jt~ And I fOl!od, ,that the gre~ter part of thefe 
complaints related peithe(' to the ~ntrodudion of 
th,e laws of England into,the province in the room. 
of the French laws, nor ,to the Englilh method 
oftryjng doubtf.ul faCts by a jury infi~ad "f leav
ing them to. the decifion of the judges, but 
~lmoft intirely to· tlJe exp~nce and the delay& 
in. the adminHlration of jufiice fince the .efta .. 

S s. "bli!hment 
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bliiliment of the civil government in the pl"Q" 
vince. Thefe expenees and delays have heeD 
fince remedied by an ordin~nce of the Go:, 
vern our and Council of the· province, pafi"ed 
in the month of February 1770, by which 
the courts of Common-pleas have been direCted 
to fit every week in the year, (with a v~rt 
few intervals, at particular feafoos) for the ad'\" 
miniftration of jufiice in civil matters; and 
the procefs of imprifonment for· debt (whi~b 
before was ufed in all cafes where the debt 
amounted to forty (billings) has been reftr.aioe.d 
to the cafes of debts of twelve poun4s; and 
the too hafiy fale of the freehold lands of 
debtors for the payment of their debts has .~en 
p'revented. In thefe courts the French lawy~ 
plead in their own manner, and for very ~o
derate fees; fo that thefe objeCtions to the ex
pence and delays of law-proceedings have been 
removed as far as, . perhaps, it is poffible to ~.e .. 
move them. As to the Engliili laws- t~eln~ 
felves, which had been introduced into th~ 
province, they had occafiooed no inconve
niences at all in the province, fo far as' they 
had been felt and experienced by the decif1o.us 
of the courts of jufii~e. But it nlufi: be COIl.
fetfed, that the Engliili laws of inher~nc~ 
and other EngliGl laws relating to landed pro
perty, would, if they had been appealed to 
by the Canadians in oppofition to their owSl 
cufioms upon thofe fubjects, and enforcoo by 
the"'uthority of the court~ of J uftice (as, per ... 

Iiap7, 



hips;/tbey mU,(l: 'hal'e been, if fueli matters 'hac 
'be~n 'brought, before the'COtlrtg)l:-have -o€Ca" 
flOriec1 great -uneahnefs and' 'cohflifioo.. Thi! 
tl1e-:Englifh inh~bitahts of the province are fen 
fib~e'of, 'and- therefore have always declared 
that' they wifhed the' French laws uponthofi 
{~bje~s -to be continued, or r.evivedf; and morl 
,¢fpetially. with -refpeCt to the children of mar· 
riages already contraCted. But I am perfuadec 
that the revival of the French laws upon thi; 
{ubject- only, '(landed property) would be fuf. 
ficient . to preferve the provi~ce from faUin~ 
into any confufion and difcontent, tho' the law: 
of England {bould be introduced into it, or rathe' 
continued in it, upon all other fubjech. 'And I an 
confirmed in this opinion by the letter publilhec 
in:ihcAccount.'of-tht Pruceedings, &c. fIgned LI 
CanadienPtltrtote, which, (tho' it was writter 
for the exprefs purpofe ,of indifpofing the Ca. 
n\adians ag-ainfi>-the laws of England, and per. 
fttading them"to be pleafed with the, revival.o 
;th~ 'French, Jaws in -all civil matters by, th« 
later'Qgebeck act,) - yet mentions nothing bu 
the' Englith tate of tythes, (to wit, the" tend 
flIle~f of COl'n ;inftead of the twenty-fixth bu t'he~ 
wbich~~ wns the tythe paid in :Canada,) as nla· 
tefS that they were :likely to ·be 'ciifpleafed.:with: 
This"lattet-law of England, -abO\lt-itythes, ll'(j)" 

')ody :diJeamt of introducing: into -the province, J 

and tne'former,:·about inheritance by prin~ 
~niture,- .the: EngJifh declar~d, they, wel:ewil. 
-,~In'g, tEt have exprefsly excluded, an~ the F reach 
~yul' S S 2 -. , la ~ 
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law upon that head cxpre&l' revived in the 
province, if the· Canadians' ihould defire it. 
Since, therefore, this ingenious· writer can 6ml 
nothing eife to objeCt to, in the laws of Enge 
land, we may fafely conclude, that thofe law; 
might have been continued in the province 
(with the above-mentioned exception, with 
i'afpeCl: to landed property, and leaving the 
payment of tythes to the free choice of the 
inhabitants) without giving any difguft to the' 
Canadians. , . 

:t As to the trial by Jury, the: novelty of it, 
when it was .firll introduced into the province, 
occafioned various refleCtions upon it amongft 
the .C3nadians. Some of them faid, it was ~ 
~firange thing to refer the decifion of 1aw-fuits. 
to a fet of tradefmen , or, (as fometimes was 
th~ cafe,) of ignorant mechanicks, fame of 
whom could neither write nor read, when 
the king employed and paid learned judges 
to decide them. Thefe perfo~ mifconceived 
the province of a jury, and. Juppofed that 
they were appointed to try matters of law 
as well as matters of faCl: j though the former 
are clearly without their jurifdiClion, an,4 
cannot, even by the confent of the parties, 
be ever referred to their determinatioq, except 
w here they are fo blended with the latter I 
(which fometimes happens) as to appear under 
the form of the latter, that is, to appear t~qe 
matters of fact. Others of the Capadians ob
[erved that it was a {!range thing, and a hard 

one, 
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oDe, to force' twelve perfons, who really'think" 
differently upon a doubtful . matter, that is re
ferred· to their determination; to Cay, upon .their 
oaths, that they are all of the-fame op'inian, arnl-i 

t9'continue to be thut up together without ~ 
food or light" till they do ' fay -{();;'" This, tITer' 
{aid, was putting the decifron of caufes ,into 
the power of· thofe. jurymen who had the' 
firol1g'efi: confiitutions, and could go longeft 
without food. And it was alfo forcing fome '. 
of them to break their oath,' and commit a kind' 
of necelfary perjury, by acceding to the -api-" 
nion of their brother jurymeo, when they really 
entertained a crintralY opinion. Thefe reBee .. 
~ions were made: upon' the unanimity required 
amongft jurymen' ~in delivering their yerdiCl. 
And', I muA: confefs, I think thefe reflections 
jufi: infomuch that I am cODvinced that this 
unanimity could never have been requiTed ill ~ 
the-'~riginal infiitution of juries, but mn-A: have 
gto,wn 'up from fome accidental and collateral 4 

catifu in the practice of this mode of trial; as, j 

for example, fronl the unwill~efs of judges to 
take the trouble of adding. ~number of frefh ' 
jurymen to the firft twelve. where they could 
not· agree in their verdia, and caufing the' ~i-' 
dence, 'that 'had been before given in the caufe ~ 
before the firll: twelve jurymen, to be repeated·~ 
?~~r. ;again . by the ~itne1fes to ~he ~dditio~all 
Jurymen, ttll a verdia: was ~alned 10 wh~c.h. 
twelve, at leafi, out of the whole number of 
jti'rymen, were really unanimous. For this 

~ , . was 
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was the way ~f proceeding' in th.is matte~').it1 
the days of kmg Henry the third, that J 1S: 

about the year 1266, (or about four-fcore 
years after the firll infiitution dr' juries by Jcing 
Henry the fecond,) 2S appears by the follow:': 
ihgpatTage in the famous lawyer, Bratton; 
where he treats of the iffue of Non difftijivilt,l 

dn a writ of Novel dijfoijin, which appears to 
?bave been at that time a very common adion. 
Conting;! etiam multotiens quod yurator~s' in veJ. 
,itate dicendd funt Jih; contrarii, ita quod-tn 

"'Ul1tll1J aeC/if/are non poffunt lententjam. ~iT 
C'tlju, de conji/io .curite, qlfortietur ojJi/a [that is" 
the ajfife, or jury, fhall he re-inforced, or in;' 
creajid,] ita quod apponantur alii juxta;n~~ 
rtlm majoris partis qua di/Jenfirit. vel flt/~,~ 
fjull!uor vel Jex, et adjungantur a/iis; vel aia,,; 
per Ie ;pfos, fine a/iis, de veritate dijcutiant et 
juJictnt et per fe reJPondeant: et eorum . vert-
tlillum allocahitur et tenehit~ cum quihus ipft ir1it~ 
'Uell~rint. That is/fIt often happens that jury-, 

'men, when they come to deliver their verdiCt, 
appear to be of different opinions, fa that they, 
cannot bring in an unanimous verdier.' In 
thefe cafes, the court mult order the (aff'Jfe or) 
jury to be [ re-inforced 'or) increafed by the 
addition of as many new members as there 
are in the majority of the jury who already a-

'gree in one opinion and differ from the mino:.. 
I'ity~ or at leaft by the addition of four or fIX 
new members. And thefe additional metn

r bets· of the jury {hall join with the f(jrmer jury~ 
Inl.:n 



{( ~eq, i.confideriJlg~d, debating. ,\Qe matter 
{( i~ quefiion.,lOr, they may, if, the court £hall 
(('Wr-dir.~4, c~nfidei and debate ,the matter hi 
(( tht!tnfelves,<?,4thou,t any fuch conjunction witA 
((the,originaljury~t:~~, ao~ give their ,anfwerj 
'r concerning the matter in difpute, feparatelj 
c( by, th~mfelv~. ,And the verdict.of thofe mem: 
(( ~Cfrs ,of the original jury with w~om thefe new 
(( j~ymen {ha.I1 a~ree in opinion,{h~ll be allo~~d 
Cc ~nd hold good?~ee Bratton de Legtbus & C(Jnjll~ 

tuJinibus 4ngJiIZ, ,lib. 4. cap. 19. dt AJlifa 1Z0V(i, 

Jiiftijinte, folio, I 85. page:2. Others of the 
C;4nadians complai,ned of the hardlhip of bcing~ 
f~~ed to attend upon juries, which took the~ 
from .their bufinefs, without any pr<?fit or com~ 
pealatio,n, fC?t ,their trouble." :Y et, notwith-. 
~,n.ding thefe reflections, which were made 
by,~ kw perfons, upon the firLl introduCtion 
of .(0, new a mode ,of trial, it 'may b~ trw i 
f3:~d, .upon the whole, that the Canadians wore 
~~ -well fatisfied 'with the trial by jury, and 
~~, begun to be fenfible of its advantages. For 
in.~e, court of Common-pleas, (which Gene-, 
~at M~rray had inftituted, chiefly with a view, 
to, give .the Canadians fatisfaaion~ and in whi~i 
~~, had permi~ted French laVfyers to plead in' 
~~"Fre,nch language) and according. to their 
Qwn forms ,and ,.manner of ,pleadingll and in. 
which he had, permitted the parties to nave' 
tAAir,caufes decide~ eit~er w,ith" or witQout' a 
jU~Y.r;as they liked b~ft)) it was moft ufual.for: 
tile ,qapadi~nswho were engaged .in ,law-Jui~J' 

I." ' . ' .. ,either' 
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either with the Britifh inhabitants of the pro
~irICc, or with each other, whenever the mas
ter in difpute was of confidemblc value, .( as. 
for inllarice, worth 40 or 50 pounds fterling;) 
to defire to have it tried by a Jury. TJU. 
was tefiified before the Haufe of. Commons at 
the time of paRing the <l!!ebeck bill, by Mr. 
Edward Watts, who had. refided at Qaebeek 
as principal clerk to an eminent merchaae 
there during feveral years, and Mr. Samuel 
Morin, who had been vendue-mailer, or Ii .. 
cenfed auctioneer, at ~beck, for many years: 
and they both declared, that they had often been . 
themfelves impannelled, and had ferved as Jury-~: 
men in the court of Common-pleas at Q..uebeck,. 
in confequence of the defireof the parties, ancl~ 
thofe often Canadians, to have their caufe tried by 
a jury, when they might, if they had pleafed,have 
had it determined by the judges only. And I well 
remember to have hear'd mention made of many 
remarkable caufes that were tried in that court, 
in which the parties had defired to have a jury. 
And once I was concerned, as counfel, in a 
caufe in that court, _ between two Canadians at 
l»oo.treal. which was tried before a jury, and, 
ii 1 remember right, before a fpecial jury: 
for they often chofe to have a {pecid jury. . 
notwithtlanding the expence that attended it. 
And I well remember, that they ufed frequent
ly in converfation to exprcfs a fatisfaaioD ill 
the thought that they could have their cau[es 
determined by a jury~ inf\ead of being !efi 

wholly 
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wlmUy,:to me judges; whom ftllough.they did. 
not fufpeEl: them of bribery, orGther pofitive 
diilionefl:y, lthey· ooing men of faJr cha~aa:ers,) 
they ·woUld d"ten iuppofe to(} be' under an undue 
hyaf~ and influence towards the 'other party, 
either from Come connection-of iriendlhip with· 
him, or from too· gNita ,de:f~ence to theopi
nion lof liOme fa.voluite lawyer., or of fgme 'other 
perfon who was :AcK at the bar, hut who was 
tb8u~ to be fkiUed in matters ,of law, ·whom, 

. they privately 'c,onfulted,and by whom it vraa 
fllpp&fed .fuat tOOy'let :themfelves .Ihe -governed. 
Nbwit ~ears to me,-thatthecondu~ of thofe 

. Calfittdians' who were -concerned in law-fuits, and 
their incliaation -toha~e 1heir caufes de'ermined 
b,· ~-ries, in:ftea:d· of bemg ,left to the fole de
termination-of the j udg~s, is -amllch fironger 
and- more r-ef~eaable' proof, that that mode cjf 
trlal was '~gre~le t-o the inclinations of the 
CHadian£, 'than -the-light obfer\tstions thrown 
out lin common ,converfati0nby fuch of th~' 
CafJadians as were 'not concerned in 1aw-fuits~ 
(and who~Rfequently had not paiGl fo much 
attention te ,the fubje&,)' againll: that mode of 
trial, (or ratheragainfteither its imperfections, 
or tihe il'lConvenrences 'att.endillg it,) were of 
their diflike ·to it. For ~fhat-may be- reckoned· 
to lhe; -upon. the -whole,agreeable to a people, 
which· -thefe .of the:n who have any concern 
with it, -Chllfe, vo}uJ:1tarily -(:0 do, when they 
~ht~ if ,they 111eafed, la~oid . it; ltlle,rc
fore ,think ~it may rafely -ae affirmed, that- the 

" .' T t trial 
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trial by jury was, in the ~ar 1774, after,,~ 
years experience of it, agreeable to the geQe,. 
rality of the Canadian people: and I believ~, 

Lthat it would be fiiU more agreeable to dlCDl, 
~f the perfons impannelled upon juries were to 
be paid a fmall fwm of money for their at .. 
tendance, (as, for in fiance, five £billings fierliJ}g,). 
and if they were not requited to be, or rathe" 
to pretend to be, unanimous in delivering.their 

, verdict. And for this reafon, I think, the in .. 
lfiitution of juries lhould be amended in thQfe 
two particulars in the province of <l£ebeck, 
fto make it more fuitable to their inclinations 
'and opinions. And I likewi(e think, that 
meafures lhould be taken to feparate the law 
in eve'l'y law-fuit, or, at Ieaft, whenever either 
of the parties defired it, from the facts as care
fully as poffible, fo that the jurymen (hO\l~ 
fee plainly that they have nothing but faCts to 
determine, and lhould alfo fee what the. faCts 
were which they were required to determ~ne: 
by which means the fid!' objeaion aboy~eD
tioned to have been made by forne of the 
Canadians againfi the trial by jury, to wit, 
that it takes the decifion of matters of law 
out of the hands of the 'kiQg's learned judges, 
and transfers it to a fet of ignorant jurymen, 
would be intirely removed. And for this reafon I 
have endeavoured in the following plan for the 
adminifiration ofjufiice in that province, (which 
was drawn up aboutJanuary 1769, and prefentcd 
to Lord HilHborough about April 1770, and upOn 

which 
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Which; I bellowed'-a great deal of thought and 
pains,pfq provide remedies' for there 'inconve
nieri(!ie~ by- fuggefting, I ft~' That juries iliould 
be 1110' in "civil' matters, whenever' both or ei
thetoP the parties defired it j ,which, I believe, ' 
wOuld)'be in almoft every caure 'of 30 or401~ 
vame-,' that turned 'upon nice and' doubtful 
faCts; and 2rlly,: That 'they thould confiil of 
thirteen perfons, and that the majority of them 
1b6uld catry the verdict, after' they- had been 
confined together for' ~ certain number of 
liours, (as, for' example, '24 hours) 'in order 
to ,'procure, jf pollible, a' real 'Unanimity 
among them, grollnded upon a full difcuffion 
and deliberation upon the evidence;. and 3d1y, 
That they iliould be paid five {billings a piece 
forthdr attendance; which money lhoul~' be 
paid to them by both the parties, if they both 
denred to have a jury, or, if only one of the 
parties defired to have a ' jury, by the party 
wbich'defired to have one j and 4thly; That
the i1Tues, or con tefied matters of fact, pro
paCed to them for their determination, iliould 
be jpecial Hfues,', that is, fimple, plain, di
nina: matters of faCt, intirely feparated from . 
matters of law, and concerning the meaning 
of 'which there could not be the leaft doubt; 
and that thefe iffues 1hould be drawn up by 
the affiftance and direCtion of the judges, and 
~nded on. interrogato~ies ex~ibited '~o the 
parties by theIr order, With a VIew todlfcover 
precifely in what points of faa: the parties' 
, T t 2 agreed. 
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trial by jury was, in the year- 1774, after,~.n 
years experience of it, agreeable to the._ geQe~ 
rality of the Canadian people: and I beli~vc;, 

Lthat it would be £liU more agreeable to them, 
\1f the perfons impannelled upon juries were to 
be paid a fmall fwm of money. for thei( at
tendance, (as, for inftance, five £billings fterli~,) 
and if they were not required to be, or rather 
to pretend to be, unanimous in delivering .t4eir 

, verdict. And for this reafon, I think, the in
lfiitution of juries £bould be amended in thQfe 
two particulars in the province of ~ebeckJ 

1to make it more fuitable to their inclinations . 
and opinions. And I likewi~e think, that 
meafures £bould be taken to feparate the law 
in eve-I'Y law-fuit, or, at leafr, whenever either 
of the parties defired it, from the facts as care
fully as poffible, fo that the jurymen th~Jd 
fee plainly that they have nothing but facts to 
determine, and lhould alfo fee what the. facts 
were which they were required to determine: 
by which means the firft objection aboyenlen
tioned to have been made by fome of the 
Canadians againfr the trial by jury, to wit, 
that it takes the decifion of matters of la.w 
out of the hands of the'kiQg's learned judges, 
and transfers it to a fet of ignorant jurymen, 
would be intirely removed. And for this reafon I 
have endeavoured in the following plan for the 
adminifiration ofjufiice in that province, (which 
was drawn up about January 1769, and pre~nted 
to Lordlii1Hborough aboutApril1770J andupon 

which 
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~icl1: I beA:oweda great deal of thought and 
pains,) to 'provide' remedies' for there inconve
niencies hy fnggefting, I ft~· That juries {bould 
be' had in Civil' matters, whenever both or ei
therof'the parties defired it; ·which, I believe, . 
wbuJdI be in almoft every caufeof 30 or 40 1.; 
vdue,' that turned' upon nice' and' doubtful 
fach; and 2rlly,' That 'they thould confiil: of 
thirteen 'perforis," and that tbe majority of them 
lh6uld catry the verdict, after' they, had been 
cOnfined together for J}~ certatn number of 
mors, (as, for' -example, 24 hours) in order 
~o ,procure, jf poffible, a real unanimity 
attl6ng them, grounded upon a full difcuffion 
and deliberation upon the evidence ;.and 3d1y, 
That they {bould be paid five ihillings a piece 
for' their attendance; which money ihould be 
paid to them by both the parties, if they both 
defired to have a jury, or, if only one of the 

_ p~rties defired to have a jury, by the party 
wbich defired to have one j and 4thly,. That
the' Hfues, or contefi:ed matters of fact, pro
poCed to them for their determination, lhould 
be jpecial iffues, _ that is, fimple, plain, di
ftintl·matters of faCl, intirely feparated from . 
matters of law, and concerning the meaning 
of which there could not be the leafi: dou bt j 

and that thefe iffues 1hould be drawn up by 
tl\e affiflance and direetion of the judges, and 
grounded on interrogatories exhibited' to the 
parties by their order, with a view to difcover 
precifely in what points of faCt the pal"ties' 

T t 2 agr~ed, 



[ 332 ] 

agreed, and in what other poin!S' they d~ffered· 
from each ·other. How far thIS laft objeCt of 
procuring the iffues, or fatts, to be ftated fpe
cially under the direClion of the judges, is at
tainable in praCtice, I will not pretend to fay. 
But, I am fure, it is 'Worth endeavouring at, 
not only for the reafon already fuggefted, to 
wit, that juries may be oonfined to the dif
charge of their proper duty, (which is the de
cHion of mere matters of fac.t,) without en
croaching on the province of the judges and' 
determining points of law, but alfo to avoid 
the great bbfcurity and confufion which has 
hitherto prevailed in the pleadings of the cauCes 
in the courts of Common-pleas in the pro
vince, which is fonletimes fo great as to render 
them altogether unintelligible. This requires 
farther explanation. 

For the fake of fuch of my readers as are 
not acquainted. with the law, I {hall obferve, 
that by the word, pleadings, on this occaGon 
;they ~ are not to underfiand the fpeeches made 
by the advocates, or counfel, at the bar before 
the judges in fupport of their clients caufes, 
but the altercation carried on by the adverfe 
parties in writing, containing, firfi, The. pJaint, 
or demand, or declaration of the plaintiff; (for it is 
called by all thefe different names on different 
occafions,) in which the plaintiff fets forth the 
whole ground of his aCtion, and {hews \vherein 
he has been injured by the defendant, and 

what 
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what' redrefs he defires to obtain'· fr6m· the
court ; and 2,dly., The anfwer of the defeadant 
to the pkiiDtdt'S daim, or complailll,t, whim is"" 
ca.Hed; in the' Englilh law the defendant's:PIeIl, ;' 
and im; the Fren~h law /a t8p'nfi; and, 3d1,;, 
T.he r~ply of the pbinauf to the defendant's: 
plea, or anfwer, which is called in the Englifh 
la.w the plaintiff's replicatian; and 4thly, ,The 
defendant's . fecond an£wer, or reply to the 
plaintiffs reply; which fecond anfwer is called 
in ,the,Eng1iili law the defendant's Rejoinder to 
the replication of the plaintiff. And. thus the 
altercation, or dialogue, between the· adverfe 
par:'i~s is carried on till it is brought to fome 
oae, ·01' more, thort, difiinct, propofitions, either
of law or fact, which. the one party pofitively 
affirms, and the other as pofitively denies. 
Thefe ihort points, to which, the difpute is 
thus ultimately brought, are, in the Engliih 
i«w" caLled I/lues: if they are points of law, 
they are called iJlues in law; if they are points 
of fat!-, they Ire called iJlues in fall, or fimply,. 
iJlues, (for the word ij[ues, when ufed by itidfl 
always means ~I!ues in Jaa :) and the reafon, 
why thefe iliort points are called ilfues, (or in 
Latin, exitus,) is becaufe they come, or arife.' 
out of (in Latin, e.xeunt,) or refult from the 
mutual allegations of the parties in oppofition 
to each other. In this fiage of a law-tuit, the 
Engliih law direCts the judges of the court 
bet ore whom it is brought, if the iJ1ues joined 
by thepartiei, are iJlues in faa, to order, the 
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1betiff of the county to fummon a jury of 
twelve free, honell, and impartial men to come
and determine them upon their oaths; but,' if 
the iffues, joined by the parties, are mere mat
ters of law, it dired:s the judges to confider
them carefully and maturely by themfelves, 
without a jury, and, after fuch due delibera
tion, to give judgement concerning them. This 
is the courfeof the Englilh law. The French 
law direCts, that both ilrues in fact and iff'ues 
in law iliall be determined ·by the judges only. 

- Now it is evidently necefi"ary to the right un
derftanding the nature and merits of the fuits 
~hat are contefted in courts of juftice, and con
Jequently to the juft determination of them, 
that thefe pleadings, as they are called, iliould 
,be carried on in a clear and methodical man
~ner; and this, whether the law, by which the· 
;-caufe is to be tried, be the Englilh law, or 
~he French law, or any other law whatfoever. 
~ut experience has thewn, that, to dra w up 
thefe pleadings, or fiates of the pretenfions of 
the contending .parties, in a clear and, proper 
manner, is a matter of confiderable difficulty, and 
C'equires more than a common fuare of precifion 
in relating faCts, and accuracy in reafoning upon 
them: infomuch that many per(ons, who can 
fpeak fluently and elegantly upon a fubjeCt, 
and ·thereby a~quit themfelves plaufibly as ad
vocates at the bar, are incapable of conducting 
lais part of their clients buunefs. This re~ 
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lJlark I Q.elic\f~ to ,be true in ,all countries,' and 
a~cording to -aU, fyfiemsofbw: becaufe.c,oa-, 
tqre, bas not endowed every man with a cl~ar: 
aqi logical~nderftanding; which is a qualifi .. ,. 
cation e~enliallYi ~n.~ce1farY to ,the managemellt 
of thi~ ,9ufinef~;' But it is moreefpecially true 
in the,;Englith law, wher~"theart of drawing 
thefe pleadings., is reduced to certain technical ~ 
rul~,aJld is diftio.gl.lifhed as a particular fcience. d 

or art, called ~e'ial Pleading, which forms. a ~ 
[e~te branch,of the ftudy and praCtice of the ,:, 
law, and is known only to a" very few lawyers._h 
It is, indeed, to be lamented· that it is not 
any where, explained! in. a, full and, clear man- ,~ 
ner, (o,:.as ,to. be eafuy attainable by all thofcl 
perfons whQ have by nature a c;apacity to un
derlland it, and are willing to beLlow amo
derate degree of applic;ltion in acquiring the 
knowledge of it;.; becaufe, of its gt'eat utility" 
in the conduct of law-bufinefs. But the faa . 
is ,as 1 have fiated it: this fdence is, in, the ~ ., 
E;pglitb law, a myftery known to but a few-J 

pt«fons. It is, therefor~, almoft certain,· that." 
the Engliili lawyers, who are likely togo: ar'l4ilj 
-f~tUe in the provin,e of Q!!e_beck, if the EDg~. 
litai\law. were to be thoroughly efi:abliili~) 
th~re,WOI.lld be Come of thole who are un
acqlJainted with.· this branch of law-learning;' 
becau(e none of. the more Ieained and accom-, ... 
plitbed E.ntlUh . lawyers, that underftand' this ~ 
uCdu{ part ,of the law, can ever ,be fuppofedto .~ 
be l'willinB to leave, the lucrative- practice w~ich ;.t. 
._ ; . they~ 
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they will probably obtain in England, or their 
~afonable hopes of obtaining fuch praCtice, to go 
and praCtice the law in fo poor a country as that 
province. And, if the Englilh lawyers, that 
will fettle in the province of ~beck, cannot 
be fuppofed to be likely to underfiand this 
fcience, much lefs can it ·be imagined that 
the French attornies and advocates, who practice 
)the law in that province, (and who ought, for 
the fatisfaetion of the Canadians, to be per
mitted to continue to praCtice the law there,) 
will ever be able to acqllitoe me ,knowledge of 
it. It may, therefore, be concluded, that the 
pleadings in the, l:iw-fuits in the province of 
~ebeck will never be drawn up &ilf~lIy ac
cording to the rules of fpfcial pleading obferved 
in the Englilh law. 

But, perhaps, it may be thought, th~ an 
;mperfeC1 ohfervation of thoCe r~les may fuffice 
for the conduct: of bufinefs in that province 
in a manner that may anfwer the main pur
poCes of juftice ,tolerably well: and that.in that 
imperfect degree the moft ordinary lawyers are ca
pable of obferving the rules of pleading, by 
following the precedents of declarations, and 
pleas, and replications, -and other pleadings, 
kt forth in printed books of Entries, fuch as 
Lilly's Entries, or Mallory's Entries, and the 
like. I can hardly aff'ent to this opinion, be
caufe I concewe it to be impotfible in many 
cafes for a perk>n, who does not undcrftand 
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the fubjeet; to make a 'right ufe' of thofe. p~~~ 
cedents, and to avoid, every now and then, 
mift~k~ng ~ne cafe. for another, that bears fome 
refemblance t6 the fornier; but yet differs from it 
in fotne effential circumftance. But, if we ihould' 
ad~~t, . that this' impel'fett degree of know ... 
ledge in the art' of pleading would be fufficient 
fat co~mon purp'ores, and to prevent great 
cOflfufion in law-bullne1s, yet even this degree, 
of knowledge of it is unattainable by the French 
lawyers in"' the province, (oy whom great part 
of the law-bufinefs in it is tran{acted,) or, at 
leall, is not likely to be attained by them: fo 
that one may conclude, upon the whole, that 
it is. impoffible that the principal part of the 
law-bulinefS of the province can be carried on 
according to the forms and rules' of pleading 
obfetved in the Engliili law, even in an imper-
fed: ; ~egree. ' . 

And it has appeared in 'fact, that, even in . 
die court of King·s-bench in the province~ 
{which before the hite Quebeck-aCt ~as intire~~; 
governed by the rules of the Engh!h law, In 
th'e forn1s and manner of pleading as well as} 
in the decifion of the points i~ Iltigation,) the ~ 
rules .of good pleading were very iI?pe:fe~ly oJ 

obferved, by reafon of want of fkill In tne"; 
Englilh lawyers who praCtifed in it, (as I am" 
(lire they. will nIl readily allow); and confi
derable difficulties and perplexities have oc-' 
curred . in caliCes whenever the' defendant's ~ 

U u' counfd" 



,[ 338 ,] 

ccunid thought fit to make a fpecia! pl~ :~o 
the plaintifts declaration: and the record2 , 9t 
the whole. collection of the pleadings, h~ oil 
theft: occafions, been rather obfcure and diffi
cult to underfiand j though in the common 
run of caufes, where the general i1fue has been 
pleaded, the pleadings in this court have been, 
for the moil part, tolerably clear and intelli
,gible. But this court, (though it was the 
fupream coUrt of the province, and was held 
before Mr. Hey, the chief Jufiice of the pro
vince, a man of confeffedly fuperiour know
~edge and abilities to any of the other judges 
in it, or to all of them put together,) tranf
aCted very little of the civil bufinefs of the 
erovince. This was not owing to any want of 
confidence in the chief Jufiice, or'in the Eng
lilh lawyers who practiCed in that court, but 

"chiefly to the cufiom, which was obferved in 
it, of drawing up all the pleadings, in the fuits 
that were brought in it, in the Engliili language, 
~nd of fpeaking at the bar to the merits of 
t!a:m likewife in the fame language, and partly 
to the greater expence which attended the 
profecution of caufes in this court, than in the 
courts of Common-pleas. The FrenGb clients 
were glad to be able to hear their cau[es (poke 
to in open court in their own language j and 
fome of them were a1fo defirous of feeing and 
un?erfianding the written pl~adings in them" 
betore they were delivered In to th« court: 
and many of them we~e, for feveral year~ afthir 
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the .conqueft of the provinte, defirou~ or ~m
ploying French lawyers in the management· of 
them; though bf late years feveral; 'of the 
French'inhabitants of ~ebeck. have thought 
fit \7ery oft,en to employ two Engliili lawyers 
of good charaaer, Mr. Kneller, (the preCept 
attorney-general of the province,) and Mr. 
Williams, in their cau(es in the court of Com
mon-pleas there, even in pl'eference to their 
own countrymen. And both Englilh and 
French clients were glad to have their cau(es 
managed. at as fmall an expenee as poffiple, 
and ~n that ground gave the courts of Com
mod-pleas' in the Iirovince a preference to the 
court' of King's-bench. Add to this, that ever 
:fince the ordinance already mentioned to have 
'been publiflled in the month of FebJ uary, 
Of March, J 770, for further regulating the 
proceedings of the courts of Juftice, the courts 
of Common-pleas for the two difiriCts of Que
beck and Montreal have fat every week in the 
year, (with a few exceptions)) whereas the 
court of King's-bench has fat only (as it did 
before that ordinaQce,) during three terms in 
the year' at ~ebeck, and during two ternlS 
in the -year at Montreal. This greater fre
quency . of the feGions of the . courts of Com
mon-pleas in the province, and t~e expeditio~s 
attainnlent of the ends of the fults brought 10 

them, which was the neceffary confequence 
.of'it, concurred with the other caufes above
mentioned,· in making thofe courts 'b~conle 
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the ordinary· courts for civil bufin~fs in the 
province, to the almofi: total .neglea' of the 
court of King's-bench of late years, with re
fpea to that branch of its jurifdiCtion, except 
only upon appeals from decifions in the courts 
of Common-pleas, which were fiiH permitted 
to be made to it, after the faid ordinance of 
February I 770, as well as before it. The 
courts of Common-pleas, therefore, have been 
the efficient courts in the province for the de .. 
cHion of civil fuits in it, for many years pall: : 
and confequently the manner of drawing the 
pleadings in thefe courts, and not that of draw
ing thofe in the court of King's-bench in the 
province, (which is fo little reforted to) is 
,vhat we ought to confider as of mofi im
portance to the province, and moll: worthy of 
being brought to fome tolerable degree of or
der and precifion. Now, if it had been found 
by experience, that the pleadings in thefe 
courts of Common-pleas were tolerably clear 
and precife, fa that the Judges who tried the 
cauCes, and alfo the chief Jufiice, or other 
Judges, who were to decide the appeals from 
them, could clearly underftand what was the 
nlatter in difpute, the ends of law and jufiice 
would be obtained, and it would be a matter 
of perfect indifference, whether the form and 
manner of drawing thefe pleadings agreed with 
that obferved in the Englilh law, or with 
that obferved in the French Jaw, or in any 
other law, or not. But the fact is well known 
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~p be.,()t~w.ifeJ by all thofe who· ar¢' conver": 
f~tfllith. the, laW"PFoceedipgs i~ that provil)C~. 
For ithe p~adings in the co~rts of CQmfl¥lQ~ 
~eas, at.J~~ft at ~ebeck, «(Of. I know lefs qf_ 
.th4)fe at ~Montreal,) are o(tendrawn up ip [0 
wild, . and irregular, and .confufed a manner, ( 
.that it is impofiible to. pnd out from them, l 
'what is th(; matter really in difpute b~tw'een' ~ 
the pflrties. and upon wh~t gl1QUOOS' they fup .. , 
port their refpcCtive claims. This has been a.. 
m\sfprtune univerfall y obferved and latnented, 
"nd' which all per[ops, converfant with law- ~ 
proceedings) have wilhed· to fee either removed 
or leffened, if any method of doing fo call be 
con~rived. .I fp~ak ,with hefit~tion upqn this 
~JbjettJ ,becaufe it is a . matter 9f nieety and 
ditfu;ulty, anq by no means ea[y to be r~mcdied. 
Now, it is principally with a view to remedy 
this in,onvenience that l hav~ propQfed, in th~ 
,following plan for the adminiftratiQo of jufijce 
in that province, that the J udges,after, perufing , 
Jhe, ;plaintitf's declaration, and the defend~n.fs
plea, ihould exhibit interrogatories to. them, 
<;oncerning the faCts which iliould appear to
J;bem (the Judges) to be doubtfully or Qb
,f~Qr.ely flated in the pleadings, and which they~ 
Olould j.udge .to be ,material to the decilion of 

. the cauie. ThIS ~ppeared to me the fimplefi: and.A 

;~~eft method; - I might indeed fay, the o.nly 
one, that was pratlicable in that co~ntry ; -
,of bringing the matters in difpute between the 
parties ful~ an? clea~ly before the cour~, fo 
that the fa1&s, In whIch they agreed, fhould 
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·~e clearly difiinguilhed from thole in which 
lhey differed, and the grounds upon' whiCh 
they built their refpeCtive pretenfions might 
be made apparent. And at the fame time it 
muft be obferved, that the referring to the de
termination of the jury the truth of thofe fe
veral difiinCl: faCts, in which the parties, itA 
their anfwers to the faid interrogatories, were 
found to contradiCl: each other, would be at
tended with this further advantage, that it 
would enable the jury to know difiiutUy what 
faCts they were required to afcertain, and would 
prevent them fronl going all:ray from their 
proper bufinefs, either to inquire into unne
ceffary, or im"llterial faCts, or to determine 
points of law. Thefe were forne of the prin
cipal o~eas I had in view in drawing up the 
faid plan for the adminiftration of jufiice in 
tbe faid province. As to the number of courts in 
the {aid province, the extent of their refpeCtive 
jurifdictions, and the provifion that they lhou Id 
hold their {effions every week in the year, with 
only a few necelfary exceptions; all thefe particu
lars were fettied after the model of the courts of 
jufiice that were eftabli!hed ill the province in· 
the time of the French government, which in 
all thofe refpeCts were, as I believe, extreamly 
well fuited to the purpofes of adminifrring 
jullice in it with convenience and difpatch, 
and fitted to give fatisfaaion to the Canadians. 
This plan for the adminifiration of J ufiice in 
that province, is as follows: . . 

Pldn 
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. • -.t .. ,~-_ rIl'f1·. . . <r 

Plan of a convenient· Method of ad-
j!:~minifl:ring Juftice in the Province 
'II' . ! ' '.' '.' 

. '_::>tof Q...tiebeck in North ... All1erica • 
. ' . . 

I T is oc~nc~ive~ t~~t the following metho~ of 
. admmdb-mg Juftlce would be that which' 

would bell: fuit the circumllances of the pro-; 
vince .of ~ebeck and the tempel· of its inha:" 
bitants, and be upon the whole the fltteJ): of 
any ,.to be carried into execu~ion there, be
ingi ·nearly the fame with that which took 
place there in the tinle of the French go",: 
vel'nment • . 
·~nni 

,In the, firft place, it would be proper' to ~he pro

divide the province again into the three difiriCl:s fu~~ld be 
of ~ebeck, Three River-s, and Montreal, as ~h'idehc! 
o h 0 f h F h ' . d Into t ree 
In 'f e, tIme 0 t e rene government; an dithias,o~ 
to call'them. iliires, which is the name of the ~ireio 
di1bids' into which England is divided ;.and Each {hire 

o fc 0 0 Jl. 0 I . . Ihould 
to.J2ippQlot a eparate mmtALena" or executive, have a 
officer of juftice to each of thefe iliires or'fepa~.1~e 
diftritts, to be called, as in England, the fheritf?lcnflo 
of. thedhire, inftead of having an officer of 
this kind, called a provoft-marfhal, for- the 
whole .province, as is now the cafe. ,.l~W 

.1; .... 

;'1 I. h f h r. th· 'doll '.n. ' ~A repaute , ,n eac 0 t ele Ires, or 1 n\..tS, tuere roval court' 

1h.ould be a-(feparate royal court of judicature, of judica
l
-

h' h IL' ld' h ld 0 r. a: . h hO 

C' turellwu " W Ie UiPU. 0 15 leulon In t ec leJ~ Ol"be erdted 
i' r· f( ~ I rather i~ e~ch 
U~, , ' dtltnct, or 

Ihire j 
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rather the only town, in the dillria; (~~the 
towns of ~ebeck, Three Rivers, and M6nt

which real' are the only towns in the province. The(e 
~~~g of courts iliould conlifi: of one Englilh judg~ to 
rfu ~dg· be" appointed by his Majefty, and a Canadian 
~nd.J~ t:.affiftant, or aifeifor, t~ be named by the go
~~~ffo~.. vernour of the province. Thefe c~urts ihould 

have full power to hear and determme all mat
ters, both criminal and civil, arHing within 
their re(peClive jurifdietions, jull: as the chief 
jull:ice of the province is impowered to do upon 
the prefent eftablifument throughout the whole 
province. The Engliili judges lhould be bar
rillers at law of at lealt five years fianding 
at the bar, and at leafi, thirty years of age; 
and they iliould be fuch as, betides .their 
{kin and knowledge in the law, had a ~om
petent knowledge of the French language. 
This would be almoft a neceffary qualification, 
.in order that they might be able to uoderlland 
the evidence given by the French witneffes 
who would fo often be examined before them. 
And to enable them to do this the more readily, 
and likewife to comprehend the nature and 
extent of fueh of the antient laws and cufioms 
of the country as his Majefty (hall think fit to 
revive or continue, would be the prin~ipal 
ufe of giving them the ~ffdrors above-men
tioned, who fuould be Canadian lawyers .. or 
notaries of good character and ability. .But 
thefe Canadian affeff'ors 1hould only a(lift them 
with their opinion and advice, without having 
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4ny vote or authority to decide the caufes in 
conjunction with the judges; but the whole 
power of finally deciding them ihquld be vefted 
folely in the Englilh judges. 

This employment of the Canadian lawyers, 
even in this fubordinate capacity of affifiants 
and advifers, would be thought a very gra
cious indulgence in' his Majefty by all his Ma ... 
jefl:y's new Canadian fubjects": and many of 
them, to whom it has been mentioned, have 
txpretfed an intire approbation of it. If they 
were to have an equal degree of authority with 
~he Englilh judges in the final decifion of 
caufes, they would be much more likely than 
the Englilh judges to abufe it, by reafon of 

"their conneCl:ions in the country, and . the 
enmities and partialities that thore connections 
would give birth to: and, be6des this, there 
are other reafons which would make it inex~ 
pedient for his Majefiy to truil: his new Ro
man C~tholick fubjects, fa lately brought un
der this allegiance, with fo great a degree of 
power. 

; There J' udO'es and their afiiftants {hould holdThefe " 
• 0 k h h h cuur:s t<3 their courts every wee t roug out t e year, fit every 

" excepting one month at Chriftmas, one week week. 

at Eatler, and another "at WhitCun-tide, which 
are the three greateil: feafons for holydays ob
terved by Chriftians. And they lhould fit on 
"the Tuefday 01' Wednefday of every week" to 
the· end that the contending parties and their 

X x witne1fes 



witndres might not be under the necellity 01 
travelling on Sundays to attend them. 

If the ufe of juries fuould be thought fit 
to he continued in criminal profecutions, they 
{hould he fummoned only once a month, that 
the inhabitants might not be too much diverted 
from the care of their private concerns by their 
attendance on the courts in that capacity. But 
all thofe parts of the criminal pro{ecutions that 
do not require the attendance of juries, and, 
if the ufe of juries was laid afide, the whole 
of thofe proceedings fil0uld be carried on in 
the weekly feffions, as well as the civil bufi
nefs of the difiriCl:s. 

Method of The method of proceeding in thefe courts 
f~o~i~~- in civil actions might be as follows. The 
aflions. plaintiff might bring a declaration, or plaint, 

in writing into court (which might be either 
in the French language or. the Englilh, as he 
thought proper) praying the procefs of the 
court to caufe the defendant to be fummoned 
to anfwer it, hut not to he arrefied hy his body" 
This plaint iliould be read to the judge in open 
court, in order that he iliould determine whe
ther or no it contained a good caufe of aCtion: 
and till he approved it, no fummons fuould be 
iffued upon it. If he approved it, he £bould 
order it to be filed amongft the records of tho 
court by the clerk: or regifier of the court, and 
thould at the fame time award a {ummons to 

be 
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Be fent to the defendant to come and an{wer 
the plaintiff·s demand at fUC'l future day as 
the judge fhould therein appoint. If he did 
not . ~pprove it, or think it, contained a good 
caufe of aCtion, and the plaintiff {bould newer
melefs perfi11: in his defire of bringing an aCtion, 
and iliould think, in oppofition to the judge·s 
opinion, that he had a good caufe of action, 
he'lhould have' a right to have his declaration 
filed amongft the records of the court, toge
ther with the judge's judgement that it did not 
contain a good caufe of attion; to 'the end that 
he might appeal from the [aid judgement to the 
court of the Governour and council of the faid 
province. And if he obtained ~ reverfal of the 
faid judgement in that court, he might after
wards go on with his fuit in the court below. 
'l{,i' ~, 

, If the defendant neglected to appear in court 
at, the time appointed, by the {ummon&, with
out any good reafon for fuch neglect, hefhould 
be condemned to pay to the plaintiff. a nlode-

i rat~ fum of money, to be afcertained by the 
judge, and which lhould not exceed the fum 
of five {billings fterling, as a compenfation to 
the plaintiff fot his. expenee and trouble in at
teQding the court, at the time appointed by 
the, Jaid (qmmous, to no purpofe; and he 
fuquld ~e fumrnoned a fecond time, to COlne 
~wll~nfwer the plaintiff's demand at another 
Qay, to be appointed by the judge for that pur
poi~: ,and ,if ,he then alfo neglected to comej 
jydgemellt {h )uld be given againfl:hiln by :l.:fault. 
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· --Wben the defendant appeared, he fhouldt:'l 
make his anfwer-to the plaint of the plainillF 
:in writing, and either in the French or Eng
Hili language, as he thought proper: and his> 
~nfwer fllould of courfe, and without the' 
judge's approbation of it, be filed amongft 
the records of the courto And then (as it is 
not probable that the plaint and anfwer would 
be drawn fo ably, in this country of dulnefs 
and ignorance, as to affirm and deny clearly 
and pointedly the feveral faCls mentioned in 
them) the judge himfelf {bould interrogate 
the parties concerning thofe faCts (which were 
material to the decifion of the caufe,) in their 
account of which the contending parties 
feemed to, differ: and thefe interrogatories 
made to the contending parties, and the 
anfwers made to them by the parties, fhould 

Th~jrrn~!J be reduced to writing by the JOudge, or by the 
or ta8s, ID " 
which the clerk of the court, from words dICtated to 
i~;~~~i~sh~m 'by the j?dge. And" when the judge h~d 
difagreed, tliqs found In what pOInt of faft, matenal 
fhould be 'h d °fi f ' h fc h "d"f drawn up to t e eel Ion 0 t e cau e, t e partIes I'-

tn whiting fered, he fhould himfelf flate thefe facts in 
jJcJt~oe writing, and declare to the parties, that it 

was neceffary for him to be informed by pro
per teflimony whether they were true or falfe; 
and lh,ould thereupon aik the parties whether 
both, or either of them, defired that he lhould 
inquire into the truth of thofe facts by means 
of a jury, or by examining witnetres, or other 
proofs~ himfelf. 

If 
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If bOllh..-or ei~her of the parties detir~d .. to,.Juri6, to 

have a jury, a jury ~fhould be, {ummoned to.!:on~d;~, 
atte~d at~fuch fol1owln~ feffian ~f ~e court as ~~~i!h~;~ 
the JUdgttfi 1hould appornt. This Jury 1hould t.hepartici. 

be pai(l. for.th~ir attendance by the party at ~~~id ~ 
whofe requeft they were fummooed; and ifpai~ for' 

both partie~ deffired to have a jury, then !~:da:~"e~ 
equally; by both parties. They 1hould re-
ceive about :five {billings Sterling a man. For 
at pre[t¥lt it is a fubjeCt of complaint among 
the CaQAdians that they are taken from their 
necelfar, 9ccQ,pations to attend upon juries 
(whichJis. by no means an agreeable employ-
ment to them) without any coniideratiQo for 
it; and· this,. if it happened every week, and 
withouJo any compenfation, would be thought 
(and perhaps juiUy)a very heavy burthen. 
But for a r~ward of five lhillings they will 
ferve wAth great alacrity. 

01 
Thefe juries fhould be appointed in, near- Man~erof 

ly, the: f~me manner as fpecial juries are in j!:o:~-
\ Engla1ld: that is, the' ilieriff iliould prefentjuries. 

to the i~ourt a lift of four times as many per., 
fons q"aljfied to.be jurymen as were neceff'a .. 
ry to confii tu te a jury; that. is, if a jury was 
to con{1.ti1: of twelve men, a lift of forty-eight 
perfons (0 quali~ed,; ,~nd then each party 
1J.1ould {hike out. the names of twelve perf OIlS 

from dle {aid lift,; after which the names of \ . 
iPL" 

the twe.J,1ty-four remaining jurymen ihould be I. 

fet down in a new lift in the follo.w.ing or-
. der; , 
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der; to wit, firfi one at the nomination 0( 
tAe plaintiff, then one at the nomination of 
the defendant; and fo on; each of th~ par
ties alternately nominating one, till the whole 
number was exhaufied, And thefe p~fons 
(whofe names were thus fet down in this new 
lift in the aforefaid order, and who would be 
enough in number to con!l:itute two juries} 
fuould all be fummoned to attend the court 
on the day appointed for the trial of the caute, 
and lhould be called over in the court in the 
order in which their names were fet down 
in this new li!l:. And if there appeared fix 
or more of the twelve nominated by each 
of the parties, the firfi fix of thofe nomi
nated by the plaintiff that ap~eared. when 
their names were called over ~ and the firt} 
fix of thofe nOIninated by the defendant that 
appeared at the fame time, fhould conftitute 
the jury to try the caufe. If fewer than. fix 
of thofe nominated by one of the parties, as, J 

for infiance, only three, appeared in the court 
when the names in the jury-lift were called 
over, thofe three, or other number ~ per
fons fmaIler than fix, fhould make a part i>f. 
the jury which fhould try the cau[e; and the 
other nine, or other number requifite to 
make a full jury, fhould be the firft nine, or 
other fuch requifite number, of the twelve 
nominated by the other party that appeared 
upon this occafion. The reaion of fummon-. 
ing twice as mlny perf oris as wo~ld ~ 1~f~ I 

. nci.;:nt 



[ j5 1 ] 

Atie"nt to cOlnpofe"a )ury is to provide againft" 
the !I non-attendance of feveral of.them. If~ 
it :was found by experience that the perf<)ns 
~tnri1bned ufually' attended very punctually, 
it might be fufficient to fummon only four
teen or :fifteen, or perhaps only twelve, or 
the Very number neceffary to conftitute a jury. 
In this laft cafe the original lift given in by 
the iheriff ihould confifi: of only twenty-four 
names; out of which each of .the. particil 
1hould ltrike fiX' names, and the· remaining
twel~e perfons ihould be fummoned to try 
the danfe. By this method of appointing ~ 
jU!1 \ the difagrceableand captious praCtice of 
clitltenging jurymen would be avoided, which 
if apt· t() give rife to animofities between the 
perfons challenged and the parties who ob
j(!ft,to 'them. 

':Ott the jurymen fo chofen a majority fllould A m.lIjrlri-

ha h " - d . h' d· A h ty ot the ve a rig t to etermlne t ever lu.; t e pre- jurymenl. 

f~nt 'rule 'of requiring an abfolute unanimity carr~ tl~~ 
amongfiall the jurymen being evidently ab- verdl[: 

furd I ahd unnatural, and, amongfi: other in
conveniencies, produCtive of one of a very 
import~nt nature, 'which is the perj ury of 
ft9lhe" of the jurymen in every third or fourth 
cauf« that is !tried: for it happens at Ieafi [0 
often 'that 1 there is really a difference of opi-
nion atnongfi the jurymen, and that [Oflle go 
over to ,th~ opinion of the reit in oppofi tiOIl 
to their own fentimehts, and con1equent)y 

1n' .. ln contrary 
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~ontrary to the oath which they have taked 
to give a true verdict according to the evi. 
dence, which doubtlefs means according to 
their judgement of it. And it has fometimet 
happened that a great majority of the mem
bers of a jury has gone over to a {mall, bue 
refolute, minority. This therefore calls loudly 
for a reformation, and more efpecial1y in a 
country where the natural and ordinary dif
ferences of opinion that muft frequently 
happen amongft jurymen, are likely to be 
greatly heightened by national and religious 
prejudices. 

If the agreement of twelve men is thought 
necelfary to eftablilh the truth of a faa, it 
would be nece1fary to impannel twenty-three 
jurors. But perhaps a bare majority of twelve 
men may be fufficient to an[wer all the pur
pofes of juftice in civil matters; and jf fo, 
it would be proper that juries ihould confift 
of thirteen men, that there might in all cafes 
be a majoriry on one fide or the other. In 
criminal matters it might be proper to make 
the agreement of two thirds of the jury ne
ce1fary to the conviction of the accufed per
fon ; or, if frill greater tendernefs to the pri
foner was thought expedient. it might be 
proper to make the unanimous confent of the 
whole jury necelfary to his conviction, but 
not upon that account to infifi: upon the jury's 
bringing in an unanimous verdict, but 10 con-

fider 
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,- , 

~ ~: _ ~n(f :~s: th~ i1fue~, or p~ints of ~aa!_ that~~djt~: of 
; w~re to be., ptoR~fed to the confideratIon of jurors to 

. ~ tJie jury;, !bould b~ drawn up in a minute be f~ecial 
, d' -#0' l' ° d dO d b verdICts. 'a~ . p~rLICU ~r Ola'D:'ner In wor S lctate y 

. the judge p( .the court, fo the verdiCts of tJ'le 
~', j~r~e~ ,ilio?ld be ~wars {pedal verdicts, fia

tlng the faCts as the Jury find them to have 
~'appened,~ with" great exaCl:nefs and'particu-

.. ~ity; ° This would ,prt:veont jurors fro~' en~. 
cr~achlng upo-n the provlnc,e of the Judge: 
and determining points ~f law _by means of 
the iliort and general verdicts of, " Guilty or 

': ',',,' ~o(guilty _; ," . " he did or did 1Z0t tmdertakri:: 
U be' dO"es or df;es not owe the fiml demanded; 

:,ahd' tile li~e, that oftentimes- involve points 
of law mixed"withmatters' of fact, and here

t '1,1. give' juries an <?p'po~tuniti of committing 
~'I,t~~fe irregularities •. Whenever thefe ,tliings 
~~PFen (wheth~r it be from the ignorance 
aned want' of difcerflment of the jurymet:J, or 
from 'tneir wilfulnefs and partiality) it is hum
blj ,ap£~ehen_ded';,tna.t a r~ar i~j~ry is don~ to 

_ the l.ofing partx, ~hofe ~lght It lSi accord~lng 
j tp t~~ laws' of ~ng~aild, to have the pOInts 
of law, upon which his caufe depends, de
,dded'}>y t~e able ~I?d learned' judges wh~m 
t'ht'"Rrng has· appOlI\ted to fin the,4 COllrts-- of 
'''''-' Y Y jufHce, 
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jufiice, as much as it is to have the matters 
of faCl in the caufe detennined by a jury of 
honefr freeholders of the neighbourhood. 

xamina- The witneiTes exami,Qed in the trial of a 
'·'tn~! caufe thould be examined viva 'Voce in onen II nelles. • I 

court, in the prefence of both the partIes, or 
their attornies or advocates; and crofs-exa
mined, if the adverfe party thought proper: 
and they {bould not be allowed to deliver 
their tefrimon y by written depofitions or affi
davits taken in private; not even in thofe trials 
that were carried on without a jury; unlefs by 
the confent of both the parties, or by the 
particular diretlion of the judge, upon very 
ftrong reafons for fo doing, moved and de
bated in open court. 

:x~cution When judgement was given for the plain tift 
~~lds\nd in a civil aCtion, whereby a fum of money 
Iuds. was ordered to be paid him by the defendant, 

either as a debt jufrly due to hitn by contraCtj 

or by way of compenfation for fonle damage 
and injury that had been done to him, a writ 
of execution lhould go againft the goods and 
lands of the defendant, but not againft his 
perfon; directing the 1heriff, or other nlini
fierial officer that executed the procefs of the 
court, to levy the [urn of money awarded 
to the plaintiff upon the defendanes move
able goods and chattels; anq, in cafe they 
fhould not be fuffident for the purpo{e, then, 

but 
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~ut not otherwife, to fell part of his lands 
to produc~ the remainder of that fum: And 
if the executive officer ih~ld not ~nd a fuffi-
cien~ quantity of either moveable or immove-
able property belonging to the ·defe~dant to 
fJ.ife the fum awarded, and the judge {bould 
be of opinion, upon affidavits made before 
him for that purpofe, that there was reafon-
able ground to fufpeCl: that the defendant had 
fecreted or concealed fome of his effects, he The de
might require him to deliver in to the court fe~dhantb 

• . m1g t e 
upon oath an· exact fchedule of all hIs eftatecomp~lled 
and effe:ts of every kind and- of the places!O dell' .. er l:. , In a fche .. 
where they were to be found; and if he re- dule of 411 

fi fc d fc d . h 0 h O of( his eHate 
U e a to 0, mIg t commIt 1m to pn on and eff"etls 

till he complied. And if he omitted to fet uponoalh. 

down in this fchedule any part of his effects 
to the amount of twenty pounds Sterling, he 
fuould be liable to the penalties of perjury. 

_ Further, where a man had bound himfelf The courl 

to another to do _ a particular thing, and it ~a~~J~o,¥. 
was juft and reafonable that he fhould per- er to de-
l" i: - h hO h' h ° fi cree a lpe. JonnlUC IS covenant, not lng aVIng Ince cific pe.r-

intervened that rendered fuch performance formanc:c 
° h ° n' bl fc bI b I of a C'it'iC. elt er lInpraLLlca e or unrea ona y urt.1en- nant. 

fome a~d diflicult, the judge ihould have a 
ppwer to ,award that the partyihouldmake a 
fpecifick performance of fuch covenant, and 
might compel him to do fo, in cafe he re-
fufed to do it, by imprifoning hinl till he 
~omplied. 

Yy2 AIr. 
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:ofb. Alfo the judge 1hould have a power to 
award reafonable cofis to either party accord
ing to his diforetion. 

~t(~~~~:S I t would be neceff~ry to have in each of 
1 each of thefe courts a king's attorney to pro1ccute 
~~1 ~~.rce for the king in all criminal caies, and in all 

filits concerning the king's revenue, and in 
all other fuits in which the king's interefi: is 
concerned. If his Majefty 1110ulJ not think 
proper to appoint an otlicer i:l each court ex
prefsly for this purp01e, th:.: pO\\'lT of carrying 
on thefe feveral pro[ecutions 0:1 the behalf of 

. the crown might be vetled in the clerk, or 
regifier, of the court; j ufi as in the court of 
King's Bench in England the clerk of the 
crown (whofe principal duty is to regifier, or 
enter, the pleas of the crown amongH: the re
cords of the court) is likewife the king's at
torney in that court, and pro[ecutes in his 
Majefiy's behJlf. But it would be more con
venient, and more fuitable to the honour of 
the crown and the dignity of the court, to 
have a feparate officer for that purpofe, to 
be called the king's attorney for that ihire or 
difiriCt, as there was in the time of the French 
government. 

• 
~!e:~~[e From thefe courts there {hould lie two ap
urts to peals; an appeal to the governour and coun
~!~~d- cil of the province, and another from th~nce 
~:ldJ to the King in his privy council. One great 

ufe 



[ 357 ] 

ufeof the appeal to the governour and -coun-&hnd from 
"I ld b r. ~£"... h tenet to 

Cl . wou e to prelerve an unuormlty In t e ~he Kin~ 
law .throughout the whole province, whichlnCQWlCll. 
otherwife might gradually become different 
in the three different !hires, or diftriCts, of it~ 
by the difference of the decifioos that might 
be given in thet"e three different courts of 
juilice, if they \vere not fubjeCt to be revifed 
by forne corrunon fuperiour court that might 
correct the errors that fhould be found iQ 
them. 

And for the fame reafon, the decifions of 
thefe courts {bould, not be deemed to form 
prlecedents of fllfficient authority to determine 
any fubfequent difputes; but this authority 
ihould be afcribed onlv to thofe cafes which 

• - J . . 

had been decided by the govern our and coun-
cil ;of the province upon the appeals brought 
·before .them from thefe fhire-courts, or by 
the King himfdf in his privy council. . 

And to the end that the govern our and 
council of the province might not be deili
tute of the advice of perfons 1killed in the 
laws to affift them in the determination of the 
appeals that ihould be brought before them, 
it might be expedient to make the three judges 
,Jf thefe courts, and perhaps alfo the three 

'king's attornies in them, members of his Ma
jefiy's council of the province; by which 
lneans all the heft law-abilities in the pro-

vince 



vince would be employed in m~iking the'(e 
important decifions that were to carry with 
them the force of law. And with this view 
it might be proper to require the judges and 
the king's attornies of the courts of Three 
Rivers and Montreal to attend the governour 
of <l!!ebeck far one mon~h about Chriftnlas
time, in order ta affiil: at the decifion of thefe 
appeals, which iliould therefore be referved 
to this feafon of the year. 

ena· Thefe appeals fhould be only, as they now 
re o!p_ are" of the nature of writs of error in Eng
Is. land, to correct the errors in law committl.:d 

in the courts of thefe {hires or diftrids, and 
not to re-confider the facts in the caufe, un
lefs they had been fettled by the judge alone 
without the affifiance of a jury. When the 
fads were fettled in that manner, the parties 
might, if tiley thought fit, caufe the evidence 
itfelf to be taken down in writing by the 
clerk of the court and figned by the witndfes, 
that it might make a part of the record, as it 
does upon a trial by a general court-martial 
in England: and, upon the removal of this 
record before the governour and council, they 
might re-confider the whole Inatter, the fatls 
as well as the law, and give 1uch judgement 
upon it as they thought juft; but they {hould 
not admit any new evidence relating to it. 
\V?ere the cau.fe had been tried by a jury, the 
Iohng party might, if he thought prop:::r, and 

the 
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tpe judge, before whom it was tried, thought 
it leafonable, have it tried. over again by a~ feconcl 
fecond jury, confifiing of twice as many ju_~ialbr7 a 

rY,men as the firft jury; and the verdiCt ofju~~. c 

t~js fecond,jury lhould be final with refpeCt 
to th~, matters of fact determined by it. ' 

When Gafpey thall be fettled, a fourth Gafpe7. 

judge might be fent thither, whofe jurifdic-
tion {bould extend over a difiriCl: lying round 
about it, to be taken out of the diftrid: of 
<l.!!ebeck, which is now immoderately l~ge. 
Such an efiablifhment would be of ~reat con· 
venience to the inhabitants of that part of th~~, 
province. . 

Thefe are the outlines of a plan for, the 
adminifiration 'of jufiice, which, I eon~~ive. ' 
would be well fuited to the circumftances .. of' 
this province, and would remove many of
the inconveniences' ef which the Canadians' 
now complain, and give them very great' 
fatisfatlion. ' · 

FRANCIS' MASERES~' 
Attorney General of th~ ~ 

province of Q£ebeck.. ' 

',N. B. This plan of a method of adrninift-' 
fingjuftice in the province of ~ebeck 

. LY'Jlsnti~~~d, in,,1Q. ...L~d~il~!f~ 1-
'~Ql1t4IiCtHo}(tli OtApru ~770~ ~ 
- F. MASERES. ~ 

COlt-



Concerning 
carry into 
Plan for 
Jufiice in 
beck. 

the Expence requilite to. 

Execution the foregoing 
the' Adminiftration of 
the Province of ~e-

• 

T H'E expenee of the above plan for the
adminifi:ration of jufiice in the proll'inec 

of Q!!ebeck would not much exceed 60001. 
a year, upon a very large and liberal {cale. 
Each of the three courts propofed to ,be ef.t:a
bliilied in the province would confifi: of five 
officers; to wit, an Englilh judge, who 
lhould be a barri1l:er at law of at leaft five' 
years fianding at the bar, and at leafi thirty 
years of age; a Canadian affeffor, or affifianf 
to the Englilh judge, who lhould likewife be" 
at leaft thirty years of age; a clerk, or reg.ill:er 
of the court; a fheriff of the lhire, or diftrict, 
over which the jurifditl:ion of the court ex
tended; and a king's attorney, to profecute 
for the crown in crilninal, and other, cafes. 
The falaries and fees, to be enjoyed by thefe 
feveral officers, nlight be, as follows: 

To 
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Ster. per Ann. 
To the Englilh judge, a falary of C. 1000 

.' (No fees from any body) , , 
To the' Canadian affeffor, a falary of £. 200 

To, the clerk, or regifi:er of the court, 
a falary 9f. ,- ,- - - [,. I po 

Befides fees from the crown for en-' 
tering all the criminal proceedings, 
and other proceedings in which the 
crown was concerned, amongft the 
records of the court, amounting 
ufuaUy to another - - - - [,. 100 

And he iliQuld likewife have forne fees 
from the fuitors, who had caufes in 
the court, for entering the proceed
ings in their caufes amongft the 
records of the court, and giving 
·them copies of them, ~nd the like 
fervices: but thefe fees ihould be 
very fmall, on account of the pover-

, ~y of the couptry. 
To the lheriff, a falary of £. 100 

Betides fees froln the crown for the 
execu tion of proceifes in criminal 

. proceedings, and other matters in 
which the crown was concerned, 
amounting to another' - - - C. 100 

And he iliould l·ikewife have forne fees 
from private pirfons, who had bufi
nefs in the court, for executing the 
proceffes in' their caufes: but thefe 
fees ih0uld be very fmall, on account 
of ~e pov~rty of the country. 

Zz To 

• 
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S'er. per Ann. 

To the king's attorney of the difl:rict, 
a l"alary of [,. 2eo 

Betides fees from the crown for the 
pro[ecution of criminals, and the 
other bufine[s he lhould do for the 
crown, amounting to - - £.300 

He might likewife praB:ice in the court 
as a private barrifier in caufes be-
tween fubjeB: and fubjett. 

The fum total of this expence is £.2 100. 
per annum: and therefore the fum total of tho 
whole expence of the three courts in the pro
vince \vould be [,.6300 per annum. This is 
upon a, fuppofition that the judges have fo 
large a falary as £.1000 a year each. But, 
perhaps, [orne gentlemen of charaB:er at the 
bar, n1ight be found, amongfi: thofe who are 
not yet come into bufinefs, (of whom there· 
are always many) who ,vould accept thefe 
employments for a falary of £.800 flerling 
per an11um. It is certain, that they might live 
very decently, and cyen affluently, in that 
country for £'500 per annum, and therefore. 
might lay by the overplus of their iabries 
(whatever they were,) as a provifion for their 
families. If thofe falaries of the judges, are 
c;omputed at £.800, infiead of [,. I 000 a yc~\r" 
the whole expence of the above ellabli1hment 
\vould be only £.5700 flerling a year. But, 
either this fum, or the greater [urn of £.630U 

a xear, would be well enlployed in efiabliihing 
a (ylt~l1i 



a fyaem of judicature that would be fa con
venient and agreeable · to the Canadians as this 
would be. ' 

This plan was mentioned to feveral Cana
dian gentlemen of good [enfe, while I was 
in the province: and they all very Inuch ap
proved it. And they all faid, that the prin
cipal French lawyers and notaries in the pro
vince would be glad to accept the offices of 
affeffors to the judges of thefe courts for the 
moderate falary of [,.200 a year. As to the 
Englilh judges, as they muil: quit their coun
try, and give up their hopes of fuccei~ in the 
lucrative and honourable profeffion of the 
law, in order to take thefe offices, it call 
hardly be fuppofed that they would accept 
of them for leis than £.800 a year. Add 
to this, rhat thefe offices would be places of 
great trult and ilnportance, and therefore ought 
to be accOlnpanied with handioille falarics, to 
maintain the ~ gentlelnen, who 1110uld hold 
thenl, with fanle degree of fplendour and digni
ty: and, upon the toregoing,plan, they would 
aifo be laborious offices, fince the judges 
would not only be obliged to de<;ide the cau
fes brought in their courts, when they were 
thoroughly prepared and matured for their 
hearing and confideration by the lawyers Oil 

both fides, but would be concerned likewiie 
in affifiing the lawyers to prepare thenl and 
bring to an iifue; which is ano:ner reafoa 

Z z 2 \\ h"." 
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why their falaries {hould be confiderable. And 
the caufes that would be brought before them. 
would not be a fmall nunlber ()f caufes of 
greater ~onfequence than ordinary, (as has 
been the cafe of late years in the court elf 
King's-bench in the province,) hut would be 
all the caufes in their refpettive dit1:riCts, moft 
of which have hitherto been brought in the 
two courts of Common-pleas above-men
tioned; which courts would (if the fore
going plan were adopted) be fuperieded by 
thefe three courts of general jurifdiCtion. For 
thefe reafons I cannot think that £. 800. or 
even £. 1000, a year ought to be reckor.ed 
too great a reward for the real fervices which 
thefe gentlemen (if they executed their offi
ces faithfully) would do the province; more 
efpecially, if we confider that the chief juftice 
of the province, upon the former plan of the 
admini11:ration of jufiice in it, (notwithfiand
ing the fmall quantity of civil. bufineis that 
has been tranfaded in his court,) has had the 
following fucceffive falaries; to wit, 11r11:, 
from the e11:ablifhment of the civil govern
ment in 1764 to'the year J 766, £.600 fierling 
per a1lnum; 2dl y, from the year 176 J to the 
year 1768, £.800 fierling per annum, by 
means ct)f an addition of £.200 a year allow
ed him by General Carleton, (at that time 
Lieutenant-Governour of the province,) with 
the advice and approbation of his Majefty's 
council of the province, on account of two 
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trircuits then intended to be made by the 
chief juftice in every year to Montrea], in 
the months of March and September, and 
which afterwards were according1y made by 
him, to hold feffions of his court there for 
the benefit of the inhabitants of that diftriCt; 
3dly, from the year 1768, to the year I774 • 

. £. 1000 fterling per annum, by means of ano
. ther addition of [,. 200 per annum, made by 
Governour Carleton alone (without the ad
vice of ~he council of the province) in lieu 
of certain finall fees, which had been taken 
by the chief juftice upon ilfuing procelfes of 
arrefr and other procelfes, and which alnounted 
to about ['.40 or ['.50 per annum, and which 
he thereupon publickly relinquilhed; and 
4thly, aQcl lafilYa (as I have been informed) 
[,.1200 frerting per annum, by the addition 
of a third [,.200 per annum, made in the year 
1774 by the Lords-cOlnmiffioners of the trea
fury here in England ;----upon what ground" 
or for what reafon, I do not know. Thefe 
continual augmentations of the falary of the. 
office of chief jufiice of the province of ~e
beck (notwithfianding the little trouble that 
attended it,) will ferve, I hope, as a juftifi
catibn of my propofal of allowing [,. 800, 

or £. 1000, a year to each of the gentleme~ 
who lhould be appointed to execute the labo
rious office of one of the judges of the three 
diftriCl's of the province, in cafe the foregoing 
plan iliould be adopted. # .. 

If 



]f the foregoing plan fhould continue to 
be thought too expenfive to be adopted ill the 
whole extent above propofed, it might be 
rendered Iefs expeniive by one third part. 
by dividing the province into only two dif
trias, thofe, of Q!!ebeck and Montrea], and 
dlablilhing fuch courts, as are above defcribed, 
in thofe two difiriCts. The expence of fuch 
an eftablifhment would be only £.4200 1l:er
ling per annum, reckoning the falaries of the 
Englilh judges at the higheft rate, -that is, 
at £. 1000 Herling each. But three court~ 
would be certainly much more convenient to 
the Canadians than two, on account of the 
great difiance of Q!!ebeck and Montreal from 
each other, which is no lefs than 180 miles. 
The town of Three-Rivers is ju1l: in the 
middle between the two, 90 miles from each. 

General Carleton formerly approved of the 
foregoing plan for the adminifiration ofjufiice, 
as well as feveral Canadian gentlemen to 
whom it was comnlunicated. But afterwards 
he altered his opinion in fonle degree, and 
propofed that there {hould be only one Eng
lith lawyer in the province in a judicial office, 
by whOll1 (if I don't miO:ake) he would have 
all the criminal bufinefs in the province be 
tranfatled, :lnd fo nluch of the civil bu1inefs 
of it as. ihould be brought before hiln by 
appc,ll trOln the inferiour courts of ci \jl iu
:iiJ;(-tiol1. And thefe in!crionr court,,· he 
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would have to be filled by judges not bred 
at the Engliili bar. In other particulars he 
ftill approves the foregoing plan, as, for in
france, in the frequency of the feffions of 
thofe inferiour courts, which he recomlnends 
to be ,every' ~week. And accordingly, in the 
new regulation of the co~rts of jufiice in 
~e province'by the ordinance paffed by him 
and his council in F("bruary J 770, he di
rected the courts of Common-pleas at ~e
beck and Mohtreal to hold their feffions every' 
week. What his reafons are for the above
mentioned change iIi his opinion upon this' 
fubjeCt, I do not know, unlefs it be to avoid 
the expence that would attend the foregoing 
plan. But, for Iny own part, I am confident 
that jufiice would be much better admi
ni~ered by gentlemen of moderate ability, 
bred to the profeffion of the law, as is above 
propofed" than by perfons of equal, o'r even 
fuperiour, abilities, that have been edllcateq in 
other profeffions. The j ndges of the court. 
of Coolmon-pleas at ~ebeck, at the time 
of its abolition by the late ~ebeck-aC1, w~re 
Mr~ Adaln Mabane, the furgeon to the gar
rifon, and Mr. Thomas Dunn, who was bred 
at Oporto in Portugal l as a merchant: and 
the judges of the court of Conlmon-pleas at 
Montreal, at the fanle time, were captajn 
john Frafer, a Scotti1h gentleman, who \YlS 

firft bred (as it is faid) at Saint Olner's, in 
Flanders, and afterward~ 'was in the arlllY in 
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the regiment of royal Americans, and Mr. 
John Martehle, a very worthy French pro
teftant gentleman, who was born in the South 
of France, and educated there to fome branch 
of trade, and afterwards Ii ved in London, as 
a merchant, from the year 1746 or 1747, 
till the conquell: of Canada by the Britilh 
arms in 1760. It can be no difparagement 
to thefe gentlemen (whofe integrity and dili
gence in the adminill:ration of j ull:ice I much 
refpett,) to fay that gentlemen of equal na
tural abilities with them, ,""ho ihould have 
had a law-education at the Englilh bar, and 
have applied to their profeffion with affiduity 
during their youth, would be better qualified 
than they are, to difcharge the duties of ju
dicial offices in the province. 

If the foregoing plan for the adminifiration 
of jufiice were to be adopted, I conceive that 
it would be proper, that the faid Engliili 
judges and king's attornies in the faid diftritts 
1hould be appointed by the King, either by 
his Majefiy's letters-patent under the great 
feal of England, or by letters-patent under 
the publick feal of the province, palfed by 
the Governour thereof, in purfuance ofa man
date from the King's Majefty, under his fignet 
and 1ign-nlanual, directed to the Governour 
fo~ that purpofe; and that, when once ap
pOInted, they thould not be either removeable 
or fufpendible by the Governour, but only by 
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the King him(clf, by pi~ order in his privy~ 
council: and that the faid Carl1dian aifeffors 
fheriffi, and clerks of the courts, fhould h~ 
appointed by the Go~ernour ~nly, by letters
patent under the pubhck feal of the province; 
but that, when on'ce they were appointed, they 
lhould not be liable to be either removed or 
fufpended, by the Gove,nour alone, but by the 
Governour and co~ncil ~onjointIy, by an act, 
or .ordina~ce, in which at lea!l: half the whole 
number of the merpbers ()f the council thould 

. ~ . . 
concur. 

'The' foregoing plan for the adminifiration of 
juflice in the provinc~ of ~ebe~k~ had the 
honour of being much approved, about three 
years ago, by Mr. rhurl6w and Mr. Wedder
burn, his Maje!l:y's attorney and (ollicitor-ge
ner~l: and the only. objeClion, that (as I re
member) they luade to it, was the expence of 
ca~rying it into e~ecution. But now, I pre
fume, that objection can be no longer thou'ght 
of importance, fince the expence of the pro
vince of ~ebeck has been lately (fince the 
pailing of the Q£e~eck-aCt,) increa{ed from 
£.10,000 fierling a year to £. 20,000, as ~ 
have been credibly informed. The \vhole of 
this expence, before the pailing of the ~e
beck-aCt, was borne by Great-Britain, and wa~ 
charged in the accounts laid before parliament 
under an odd kind of head for fuch a branch 
of expenee, that of army contingencies: and 
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the Governour of the province, or, at leaR, 
General Carleton, (who, be fides being Gover
nour. of the province of ~ebeck, is briga
dier-general of the king's troops in the nor
thern difiriCl: of North America) has been im
powered to draw upon the Btitiili treafury, at 
his difcretion, for the money that he lhould 
find to be nece1Tary either for the ordinary, or 
the contingent, expences of the civil govern
ment of the province: and the fums for which 
he has fo drawn, have been charged in the ac
counts laid before the houfe of Commons under 
the aforefaid head of army-contingencies. The 
amount of them was ufually, before the late~e
beck-aCt, about£.IO,OOO fierling a year. Since 
_that time, I have been told, the expence of the 
province has been increafed to £.20,000. Some 
of this additional expence has arifen from the en
largement of the province by the addition of all 
the immenfe traCt of country behind the Eng
liih colonies in America, between the rivers 
Ohio and Miffifippi, and about the five great 
Lakes. For a Lieutenant-Governour is ap
pointed at Detroit, or the Straights of Lake 
Erie, and a judge of fome 10rt is to be rent 
thither. And the like efiablilhment (I am told) 
is to be made at Michilimakinac, and at [orne 
other places in the Indian country. All which 
places are now in the extended province of 
Quebeck, and confequentIy the falaries of thefe 
new officers make a part of the additional ex
pence of that province. But, J believe, that 
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much the greater part of this new expence 
arifes within the old province (as it was bound
ed by the King's proclamation of Oaober 
l763,) and is employed in falaries and penfions 
to divers perfons in it. Some of thefe penfions 
and falaries, I am informed, are as follows: 

Per Ann. 
To the popilh bHhop of ~ebeck, a 

,penfion of -' - - £.200 
To the chief jufiice of the province, 

an addition to his falary of C.200 
To the lieutenant-governour, (who ufed 

formerly neither to act as lieutenant
governour, nor to receive any pay as 
fuch, during the prefence of the go
vernour in chief in the province, and 
who, in the abfence of the govern our 
in chief, ufed to receive half the go., 
vernour's falary,) a ialary of £.600 

To the attorney-general of the province, 
all a~,dition to his falary of - £. I 5-:> 

To three judges, 01' confervators of the 
peace, at ~ebeck, £.500 a year 
each, making together. - - £. I 500 

To three judges, or confervators of the 
, peace, at Montreal, £. 500 a year 

each £.150 0 

N. B. The two judges of the court of 
conlmOIl-pleas at <l£ebeck, and thore 
of the court of comnlon-pleas at 
Montreal, before the late ~ebeck-aa: 
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took place, had a falary of 'Jnly £.200 
a year each, making all togethtr.(.800 
a year. Therefore the incrt:1ie of ex-
pence in the falaries of the new judges 
is the difference between £.3000 and 

Pel Ann. 

£.800 a year, which is y.:arly - £.2200 
To each of the 23 members of the new 

Iegi!1ative council of the province, a 
(11ary, or penfion, of £. I 00 fierling 
a year, n1aking togetJ,r.:i· - - £.2300 

N. B. As thefe fahrics are not to be 
given to the nlembers of the council 
in feparate payments every time they 
attend the nleetingsof the council upon 
publick bufinefs, but are fixt falaries, to 
be paid them whether they attend thofe 
meetings, or not; they are not likely to 
have much effeCt in caufing the meet
ings of the council to be fully at
tended. The principal effeCt of them 
will probably be to make the nlem-~ 
bers of the council extremely depen
dent on the crown and governour, or 
(where, from the high fpirit of par
ticular men, it !hall not have that 
effeCt,) to make them be confidered 
by the people as if they were fo, and, 
in confequence of that opinion, to 
rcnder them objetl:s of contempt. 

Thefe fums added together make an increa(e 
of expenee in the province) incurred finee the 

late 
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late ~ebeck-aa, of £.5650 flerling per all-
7lUfn. And .there 1S another new article of ex
pence, which, .I imagine, to' be confiderable 
from the number of the perfons who are the 
objects of it, but .of which I do not know the 
exact amount. I mean a half-pay, which 
W:lS ~iven i, the beginrl;ng of lail: M:lY, (when 
th~ ~ebeck-aa was to have taken pbce,) to 
fevera~ C,-lnaJian, or French, officers, who had 
gone in the year 1763, or 1764, (at the re
quefl: of general Murray, who was at that 
time govern our of the province,) upon a nli-

. litary expedition into the upper) or indian, coun
try, to obl~ge the Indians, (who had either 
continued the war againft the Englilh colo
nies, or begun a new one, after his Majelly 
had made peace with the French king,) to lay 
down their arrns and make peace with all his 
Majefiy's fubjetls. I have been told, that fe
veral of the Canadian, or French, inhabitants 
of the province, engaged in that fervice with 
alacrity, 8nd went into the Indian country,' to 
make W:lf upon the Indians, and reduce them 
to ternlS of peace by force of arms, if they 
had flood out any longer; (tllJ 'that the pre
fence of thele Canadians amongfl: the Indians, 
on that occafion, (to many of whom they were 
known,) contributed very much to ftrike ter
rour into the latter, and perfuade them to make 
peace with the Engliib: 1ince which time there 
have been no Indian difl:urbances. This was 
certainly a very c~nfiderable fervice to his .Ma-
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jelly, and to the province, for which the per
ions, who fo chearfully undertook it, deferved 
both thanks and a reward. I was not at that 
time in the province; and therefore do not 
know the exact particulars of this affair. But 
J have been told that, at the time, little notice 
was taken of them on account of this expe
dition, and that they met with no reward. But 
now of late, thofe of them who had ferved as 
officers on that oecafion, have had goon amends 
made them for this long delay of publick gra
titude, during eleven or twelve years, by re
ceiving each of them a penfion which is to 
be continued for their lives, equal to the hl.lf
pay of the comnlifiion, in which he lerveJ on 
that expedition. Perhaps, this may feern to 
be going into a contrary extreme to that of 
the negligent treatment they are {aid to have 
met with immediately after their return froln 
that expedition, when the gratitude of go
vernment for the fervice they h~d juil been 
doing, ought naturally to have been warme£l:: 
and fome people will be apt to doubt, whe
ther this liberality has been exhibited towards 
them from the lingle motive of pure gratitude 
!or their paft fervice, or whether it was partly 
lntended as an encouragement to them and 
t~eir friends to engage again in the military 
lIfe, and make war upon their neighbours of 
New-England; efpecially if they reflect on the 
hi~t given in the letter figned Le Calladien Pa
tnotf, about raifing a Canadia!1 regilnent. B~t, 
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if this was the motive to this meafure, the 
difinclination of the lower clafs of Canadians 
to engage in fo odious a fervice, has com
pleatly fpoilt the projeCt. Though 1 don7t' 
know the amount of this half-pay, I pre[ume 
it cannot be lefs than £. 1350 frerling a year; 
which, with the former fums already mentioned, 
will make the increafe of the publick expence 
of the old province, (as bounded by the king7s 
proclamation in 1763,) fince the paffing of 
the Q.!!ebeck-aCt, amount to £. 7000 a year. 
Surely, when the publick money is thus freely 
dealt about' in the province, the expence of 
[,.63'00 ought not to be thought an obftacle to 
the eftablilhment of the foregoing plan for the 
adminifiration of jufiice in the province, if it 
be judged to be a very convenient plan for 
the purpo[e, and likely to give great fatisfaCtioIl 
to the Canadians. 

Since the palling of the ~ebec~-aa certain 
duties have been payable in the province upon 
fpirituous liquors imported into it; which du
ties were impofed by an act of parliament pafted 
in June 1774, at the fame time as the ~e
beck-act. Thefe duties have, I believe, pro
duced little or nothing as yet; becaufe the pro
vince, at the time of laying theIn, was largely 
flocked with th~ ftrQng liquors, Q1l the im
portation of which they ~·ere laid. But, when 
the province {hall be reltored to a· flate of 
peace, and frelh ftodt~ of thefe liquors lhall 
be imported into it) it is thought thefe dutiei 
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will produce [.4000, or, perhaps C. 5000 a 
year. But, the greater of thefe furns is only 
half of the addition that has been made to the 
expence of the government of the province fince 
the paffingof the ~ebeck-aa: and contequently 
Great-Britain is, and will be, at a greater ex
pence in maintaining the government of the 
province of Qu.ebeck fince the laying on thofe 
duties on fpirituous liquors imported into it, than 
before. This is by no means agreeable to the 
Canadian common people. For they fuppofe; 
that Great-Britain will not long chufe to bear 
fo heavy an expence on account of this pro
vince, but will proceed to lay freib taxes on 
it, till it pays the whole expence of its own 
governnlent: and upon this account, they are 
much alarmed at the number of penfions and 
falaries which they have feen. befiowed upon 
the members of the legit1ative council and the 
officers above-nlentioned, who [erved in the In
dian expedition in 1764, and on the bilhop, and 
other favourites of government in the province; 
all which they think they fhall Coon be made to 
payout of their own pockets in exoneration of 
Great-Britain: and hence they all exclaim with 
one voice throughout the province, (as we have 
feen above in page 99,) that they -will not take 
arms to defend a pock 0/ rqfcally penfioners if 
the cro'U"71, and tlxir damned French laws. 

The ~ing has a clear, acknowledged right 
to. cer~am ~ery confiderable fines upon .the 
ahenatlOn ot all lands in the province, that 
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are holden immediately of the crown. If they 
are holden by fealty and homage, he has a 
right to a fifth part of the prices paid for them 
by the purchafers of them : . and if they are 
holden by rent-fervice, (in French, par cens. 
d rentes, and in Latin, /Jer cerifum et redditum,) 
he has a right to ,a twelfth part of the [aid 
prices. And he has likewife a right- to fOOle 

, other emoluments of a fimilar kind, arifing 
from the {aid lands. What the annual value 
of all thefe emoluments, taken together, may 
be, I do not exaClly know. But we have feen 
above, in page 44, that Monfieur Cugnet fup
pofes them to amount to between three and 
four thoufand pounds, fierling, a year; which 
is no inconfiderable fum. But they have never 
yet been collected, except in a few inftances, 
in which the purchafers have voluntarily paid 
them, and even infified upon paying them: 
but thofe in fiances are fo few in comparifon of 
thofe in which they have been neither paid 
nor -demanded, that they are not worth at .. 
tending to; infumuch that it may truly be 
{aid, upon the matter, that the whole expence 
of the government of this province has hither
to been borne by Great-Britain. This, I think, 
lhould make the government, for the future, 
pay more attention than has hitherto been 
done, to the colleCtion, and proper applica
tion, of the royal revenue in the province in 
thofe plain, acknowledged infiances, in which 
the right of the crown is undifputed. 
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Before I quit the fubjeCt of the expence of the 
foregoing plan for the adminifiration of jufiice 
in the province, I beg leave to compare.it with 
the expenee of ,the plan aCtually adopted in 
that country, and intended to be carried into 
execution in it. The expence of this latter 
plan is as follows. To the chief jufiice (who 
is to have no original civil jurifdiction, but 
only to do the criminal bufinefs of the pro
vince, and the civil bufinefs brought before 
him by appeals from the courts of common
pleas, and whofe office is therefore likely to 
be attended with very little trouble,)' [,. 1200 

fierling per orl1lU1n. To the three judges of 
the court at ~ebeck {,. 500 fierling per an
num each, making £. 1500 per annum. The 
fame falaries to the three judges of the court 
at Montreal, making £. 1500 per annum more. 
To the clerk of the crown in the court of the 
chief jufiice £. 100 fierling per annum.. To 
the attorney-general a falary of £. 300 per an
l1um, and fees from the crown to the amount 
of about £.200 per annum. To the two pro
voO:-madhals, or lheriffs, of the difiricts of 
~ebeck and Montreal, a falary of, at leall, 
£. 100 each. Thefe fums, added together, 
amount to £. 5000 per annum. And, per
haps, there may be other expences in the pre. 
lent fyO:em of the adminifiration of lufiice, with 
whirll I am not acquainted. But- this fum of 
£'.5000 Herling per annum is not a great deal 
le1~ than the tum of [,.6300, which would 
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be required for the execution of the foregoing 
plan for the adminifl:~tion of jufiice in the 
province~ upon the largeft fcale: fo that, I 
think, it may fairly be concluded, upon the 
whole, that, if the faid foregoing plan for the 
adminifiration of juftice in that province, be 
really a good one, and likely to give great fa
tisfaCtion to the Canadians, ,the expenee of it 
ought ,to be no objeCtion to its being carried 
into execution. 

When I fa firongly recommend the fore
going plan for the adminiaration of jull:ice in 
the. province of ~ebeck, as likely to be at
tended with fingular advantages to tfle pro
vince, I do not mean to fay, that all the regu
lations ~ have propofed in it; about the man
ner of drawing up the pleadings by the a[
fifiance of interrogatories exhibited by the judges 
of the courts, and propofing a variety of di~1int1, 
apd· very fimple, facts to the juries for their 
detern1ination; and about the n1anner of ap
pointing the juries, and their giving their ver
did according to the opinion of th~ majority 
of them without being required to fay they 
are ·all unanimous; and about the proceff'es to 
be awarded in execution of judgements for the 
recovery of debts; and other particulars therein 
mentioned; are evidently and indifputably the 
bell: that can be propofed. I anl far frorn be
Wlg fo confident in Iny own opinion upon a fub
ject of fo much difficulty, and, -Oll the con-
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trary, expett that many of thofe regm.ions 
will be difapproved by many people. I only 
wiili, that thofe perfons who {hall not apprcwe 
them, may confider them carefully, and pro
pofe fomething better in their £lead. All I can 
fay for them is, that they- are the heft regu~ 
lations that I could contrive upon the fubjed, 
after much thought and confideratioll of it. 
But what I confider as the effence of the fore
going plan, and as moll clearly of high im
Eortance to the welfare and fatisfacrion of the 
Canadians, is, that there thould be three courts 
of general jurifdiClion efiablithed in the pro
vince in the three towns of ~ebeck, Three
rivers, a'nd Montreal, that thould be properly 
~onfiituted and' organized for the compleat ad
minillration of jufiice in all matters whatfoever, 
criminal as well as civil, in their refpeClive 
~ifiria:s; and that they lhould fit every week 
in the year for that purpofe, (with a few ne
~e1fary exceptions,) as the like courts did in 
the time of the French government; and that 
in thefe courts mtn of good ahilities, and that 
~ave been I-ed to the law, lhould pre fide to ad
minifier juDice; and that they thould be made 
fufficiendy independent in their fituation, by a 
handfome [alary- from the crown, to be above 
~oing mean, or uajuft things, and, particu.
larly, that they {bould be taken intirely out of 
the power of the governour, fo as not to be 
liable to be either removed, or fufpended, by 
h~~ -from th~ir offices, upon any pretence, or 
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pcczafton, wh~tfoever.~ I fay, that the ·efl:ablifu": 
ment of three Juch co~rt$, with three fuch judges, 
(fuch~ for in fiance, as Mr. Hey, the prefent, 
or late, able chief juftice of the province,) 
would be hig~ly conducive to the welfare an4 
fatisfaCl:ion of the Canaditns. 

. There are two particulars recommended in 
the tOIT€going plan for the adminiftration of 
juilice in the province of ~ebeck, which, I 
am apprehenfive, may be difpleafing to forne ·of 
the more zealous admirers of the infiitution of 
the trial by jury~ whom I fain would not offend. 
Thefe are, firfi, the propofal that the verdia: 
lhall be given according to the opinion of the 
~aj()rity of the jurymen, without requiring 
them to be all unanimous; and, 2dly, the 
propofal that the ifiues referred to their deter
mination {ball be all IfJecial. ijfues, or fimple 
and ·diftintl: queftions of fact, intirely feparated 
.from aU queftions of law that may occur in the 
caufe before the court. The firft of thele 
·;deviations from the trial by jury, as ,it is ufed 
aere in· England, will deftroy (they will fay,) 
that refpett for, and fubmiffion to, the v~
diets of juries, which arifes from the opinion. 
that· they are the unanimous decifions of twelve 
honeft and impartial men upo~ the facts in 
litigation; and will like\yife opeD: a· door to 
IOllicitation and managem.en~ ~y the parties, 
when it may be expeCted that t~e gaining o~c;: 
vote .amongfi:. the whole tM:lve will determin<? 
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tthe verdi6l: in their favour: and the other de
viation from the trial by jury, as it is ufed here 

rin England, to wit, the referring only fpecial 
iffues to their determination, will be faid, by 
thefe great. admirers of juries, to curtail their 
power too much, and thereby render them 

,much lefs ufeful to the defence of publick liber
ty than they are in England, where, by meah3 
of generaliifues, they often have it in their 
power to determine matters of law, as well as 
matters of fact. I will now endeavour to 
anfwer thefe objeCtions, and jullify the aforc
faid deviations from the u[ual method of con
duCting the trial by jury here in England. 

, 

In the firll: place then I mull: obCervc, that 
fhe re[peCt which is faid, in the fidl: objeCtion 
lbove-mentioned, to be paid to the verdicts of 
juries here in England, on account of the [up

. pored unanimity of the jurors who give them, 
~would be paid a1[0 to the verdicts given by 
Juries upon the foregoing plan, when their. 
verdicts were unanimous; and in a much higher 
degree, becaufe their verdicts upon that plan 
would be known to be really, and not pretendedly, 
unanimous. And in all other cafes, when the 
jurors re not really unanimous, it generally 
cqmes to be known here in England that they: 
~re not fo, (and indeed, it is hardly pofiible that. 
It can be concealed;) and the verdict they 
give, after long confinement together, and much 
altercation with each other, though ,it i::, called 

an 



an unaninlC1JS verdict, yet is' not confidered as 
fuch either by the publick or the parties to the 
caufe, and confequendy. does not rneet with 
that refpeCt and fubmiffion which ar~ fuppofed 
in tbe objection. And, even when it happens 
not to be known that there has been a dif
ference of opinion amongft the jurymen, yet 
it is often fuppofed that there has been fucb. 
a difference, by reafen of the great frequency 
of fuch an event' amongfi jurors i infomuch. 
that a verdiCt is hardly ever confidered as having 
been really l:!1animous, except in thofe cafes 
in which it is known and declared to have 
beenJo. And confequently, the apparent unani
mity of verdiCts here in England does not 
produce the good effect, fuppofed in the ob
jeCtion. of a great refpect and chearful f\lb
~iffion to them • 

. But, 'fecondly, If it did produce that good 
effect, I [null: confefs I fhould fiill think it a 
bad infiitution for two realons: firft, becaufe 
it appears to me to be inconfiftent with the 
rules of morality and religion to require, and 
in a manner compe1, twelve men, who really 
are of diff~ent' opinions upon a doubtful fact 
reforred to their determination, to decIa.re upon 
their oaths that they are all of the fame- opi
nion; and, fecondly, becaufe it opens a door 
to the abfurdeft of all methods of determining a 
doubtful faCt, that of following the opinion 'of 
the minority of the perfons to whofe confide-

ration 



ration it is referred, in oppofition to that of the 
majority; which mufi always be the cafe, 
when' thofe who compofe the minority of the 
jury happen to be men of fironger confii
tutions of body, and better able to go long 
without food, or of more refolute tempers of 
mind, than thofe who compofe the oppotite 
majority. 

And, thirdly, It mufi be confide red that the 
trial by jury is a new infiitution in Canada, 
of which the inhabitants of that province had 
no idea before the efiablHhment of the civil 
government in it in the year 1764- And; 
therefore, it is prudent to take every method 
to render it agreQable and fatisfatlory to them; 
and, for that purpofe, to purge it of all thofe 
imperfeCtions and inconveniences of which they 
have expreffed the greatefi difiike, though, 
from our being long and early accufiomed to 
them, they have ceafed to make a forcible inl
prefiion on ourfel ves. It is true, indeed, that, 
even with thefe imperfetlions and inconveni
ences, the Canadians, who have had law-fuits 
in the courts of common-pleas in that pro
vince, have often chofe to have juries to deter
mine them: but it is alfo true that, if theft! 
imperfeCtions and inconveniences, (which they 
themfelves have fo often objeCted to them,) 
. were removed, they would be rull better pleafed 
with them. And, furely, it is reafonable to 
gratify them in this refpeCl. 

As 
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. As to the other objed:ion to the propofal of., 
taking the verdiCt· of the Inajority o.f a jury as
the'verdiCt of the whole, to wit, that it would ' 
make them more liable to follicitation and, 
undue influence from the parties, whofe caufesj 
they were to determine, I conce~ve it to be 
totally without foundation. For, in the fira 4 

place, as the juries, after they are impanelled, 
are kept in box, or a room, by themfelves~ 
without any poffibility of the par.ties, or their 
attornies, having any accefs to them, I cannot. 
fee,' how they will be more liable to be folli-· 
ci;ted when the ve.,.diCt is. gi.ven by the majo
rity of them·, than when it is given by their 
whole body. In both cafes it will be im pof~ 
fible, that they can be applied. to· by the par
ties after they are· inlpanelled. And, fecondly, 
if it fhould be fuppofed, that they would be 
more expofed to be follicited by the parties, 
in the former cafe than in the latter, before 
they were impanell,ed, I cannot fee any ground· 
for fuch a fuppo~tion. In both cafes it would 
be uncertain, and equally uncertain, before the 
jury was i~panelled, ·who wQuld be the per-
fons that would compofe .·it: fo that, till that 
time, no applications could be made to parti
cular perfons, otherwi{e than upon a. conjectu
ral fUppoHtion that they would b~ upon. the 
jury j and this conjeCture would ~e made upon 
the faOle uncertain grounds in bGth cafes. And, 
lafi:ly, if it ~ould be known before-hand, that 
any particular perfon would be UP9n the jury, 

C cc it 
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it would be lefs worth the while of either of 
the parties to endeavour to influence his Vote, 
if a majority of the jury were to carry the ver .. 
diCt, than if it were necelfary that the whole 
jury iliould be unanimous: becaufe, jf the 
verdiCt is given according to the opinion of the 
majority, the vote of fuch influenced juryman 
could only have its proportional effect, as a lingle 
vote; whereas, when the verdict is required 
to be unanimous, the vote of fuch influenced
juryman may (if he is a fhong and a fiurdy 
man, and well refolved to fiand out to the 1aft 
againfi the other jurymen in favour of the 
party whofe caufe he efpoufes) become equi
valent to two, or three, or four votes, and, by 
pollibility, to the- wh@le twelve votes of the 
whole jury, by bringing over either one, or 
two, or three, of the other jurymen, or, in 
the laft ca1e, all the other eleven, to fay they 
are of his opinion, and deliver their verdiCt ac
cordingly. This fecond objection, therefore, 
to the propofal of taking the verdiCl of the 
majority of the jury as the verdict qf the whole, 
derived from the fuppofition of a greater de
gree of danger that undue influence may be 
exerted over the jurymen, feems to be totally 
without foundation: nor fhould I have thought 
of mentioning it on this occafion, if I had not 
hear'd it fometimes fiarted in converfation upon 
this [ubjeCt ao an objeCtion of confiderable 
weigllt. 

As 



As for the other deviation above-mentioned 
from the trial by jury as ufed rn England, to. 
wit, the" referring only fpedal iffues to their) 
determination, I cannot but think it would be. 
ufeful in every country where the trial by jury ~ 
is in ufe, becaufe it both facilitates' the duty ~ 
of the jury by prefenting only clear and fimple 
q uell:ions to their confideration, "and keeps the 
proper provinces of the judges and the jury 
quite feparate and difiinCt from each other. 
But it is more neceffary in Canada than in Eng
land, on account of the much gr"eater danger 
in that country of the proceedings running 
into intolerable confufion without it. For it 
is impoffibl~ to take too great pains to make 
things plain and eafy to a Canadian jury, in 
order that they may rightly und~dl:and what 
it is they are to do, and how they are to fet 

iUabout it." As to the objeCtion above mentioned, 
~hat b~ th~s referr~n~ only f~ecial iffues ~o the 
Qetermlfl~·.tlOn of Junes, theIr power WIll be 
too much curtailed, and they will be rendered 
lefs ufeful to the d.efence of publick liberty 
than they are in England, where, by means 
of general iffues, they often may determine 
matters of law as well as matters -of fact; I 
can by no means allow it to be a juil: one, for 
thefe reafons.1I In the firil: place, rconc~ive it 
to be a breach of the duty of jurymen, and an 

~encroachment on the province of the judges, 
whenever a jury knowingly and willingly de ... 
termines a point of law, that happens to he 
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involved in a ocneral iffue referred to their de
termination, o'tbcrwife than as the judge, who 

,tries the caufe, directs them. Th:b, I think, 
.-is evident from the oath which the jurynlen 
'are obliged to take at the time they are impan
'nelled: which is, " well and truly to try the 
ijJue joined between the parties, and give a true 

, rverdiEl according to the e~,idence." This plainly 
-relates to the afcertaining a nlatter of faCt, and 
flot a point. of law: and, therefore, if a point 
of law happens to arife in the cour~e of the 
evidence, (as is fometimes the cafe,) and to be 
involved with the fact, originally intended to 

'-be referred to the jury, the jury ought to con-
fider fuch point of law as a foreign matter, 

~ that was not meant to be referred to their de
{termination, and which they therefore fhould 
)flot take upon them to deternline by their own 
tjudgement; but they lhould either determine 

it according to the diretl:ions of the judge who 
tries the caufe, or, if the parties defire it, find 

: a {pecial verdiCt; to the end that the parties 
, may afterwards have the nlatter of law fully 

argued before the court by able counrd, and 
afterwards maturely confidered by the judges 
of the court in which the aCtion is brought, 
and alfo by the judges of the higher court~ to 
which writs of error lie, in caie the parties 
fhould chufe to bring it before thole courts by 
writs of error. If they negl~a: to do this, and 
take upon them to determine the matter of 
law them[el~s in a manner contrary to the 

OpInIOn 



opinion and direCtions of the judge,' it feems 
to me that they thereby do an injury to the 
lofing party by depriving him of an opportunity 
of having the matter of law determined by the 
judges, who alone are competent, (both by 
the aut~10rity of th~ir commiffir)ns and by their 
learning -arid 2b:lities,) to make a right deter
mination of it. Ad quaJHonem juris rejpondent 
judices, cd quceflionemfaCli juratores, [eerns 
to me to be a wife and juil: maxim of 
law, as well as an ancient and allowed one: 
and it ought a1 ways to be con:idered by juries 
as the polar-fiar by which they ought to regu~ 
latt their conduCt; and ufually, I believe, i$ 
fo confidered by them. 

An honeft and difcreet juryman, who fhould 
difcover, that a point of law was concealed 
under the feeming matter of faCt, which was J 
referred. to his confideration, and who ihould; 
be follicited by the couoie! of one of the par- , 
ties and by his brother jurymen to bring in a , 
verdia: that iliouJd determine that POi1lt of 
law in a manner contrary to the opinion of 
the judge who tries the caufe, would naturally 
make aniwer to them in fome fuch manner as 
this. " Shall we, the jury in this cauie, think 
" ourfelves authorized to determine the point 
" of law, .. which now appears to be the hinge 
" upon which this cauie turns, when we re
C( fiea that, i( the pleadings in it had been 
" clearly and judicioufly drawn up, fo as to 

" make 
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CC make this point of law appear to be (what 
" we now find it to be,) the only, or prin
ce cipal, matter in difpute between the parties, 
cc it would not have been referred to our de
C( termination, and even could not, by the 
" law, have been 10, though the parties them
" felves lhould have defired that it Ini~ht ?--

" Is not this circum fiance a plain pro~f, that 
" it does not belong to our office to determine 
" it, ~ut that it can ju(lly be determined by 
" the judges only? --- And can we think our
" [elves warranted, in point of i'::jn!cltT1( C; t~) 
cc take advantage of the imperfecl: and ~ithcr 
cc fallacious, or foolilh manner, in whi:Jl the 
" pleadings have been prepared, to arrogat.:: to 
" ourfdves a right of determinil1g mati,~r', of 
CC' law, which we know the law does not aliow 
" us in a plain and direB: manner ever to do. 
(, Surely, this would not be the condua: of 
cc upright and confcientious men. ----- But, 
" further, if we could [uppofe ourfclves autho
(C . riled and warranted, in point of conlCicnce, 
" to determine this point of law, yet what 
" folly would it be for us to attempt to do fo, 
" in oppofition to the opinion of the judge? 
(( Would it not be fetting up our own opi
ce nion, ignorant as we are of the law, againfi 
cc the clear opinion of the learned judge, or 
" againfi the doubts, which he has declared 
" tha~ he entertains upon the fubjett, and 
" whIch, he has told us, he willies to take 
" time, and hear further argulnents, to cl.:ar 

4C U?? 



[ 39 1 ] 

ce, up ? Should we not, by fuch ridiculous pr~ ... 
" fumption, run the riik of injuring the party, 
" againfi whom we £bould .determine this point 
" of law, in a manner that could not after
cc wards be reCtified, or, at leafi, not without 
cc refcinding, with ignominy to us, the whole 
" of. our _ proceedings? Would this be either 
cc wife or jufi? To me it appears the very 
" contrary of both: ' and nothing could, in 
cc n1y opinion, jufiify us in doing fa, but ab
cc folute neceffity. If, indeed, we were obliged 
(c by any law to give our judgement, one way 
cc or other, upon this point of law that h~ 
" arifen before us, I £bould have confidered it 
" as a great misfortune, to which we mull: in 
" fuch a cafe have fubmitted: and I £bould 
" then have fet about this dangerous duty, (to 
cc the due difcharge of which I [bould have 
" been confcious I was fa unequal) with fear and 
" trembling for the confequ.ence, left 1 fi10uld 
cc thereby do a material prejudice (though in 

." fuch a cafe it would not have been an in
" jury) to the lofing party. But, fortunat~ly 
" for us, there is no fuch abfurd law in being. 
" We are under no fuch cOQlPuUion to un
ec dertake a talk for which we are fa unfit. 
e, We are at liberty to avoid determining this 
". point of law in oppofition to the judge's api
e, nion7 by giving our verdiCt fpecially. And 
" that is what I, therefore, firQngly exhort you 
" to join with me in doing." Thefe are the 
reafan~ which,. ai I imagine, an honett and 

icrupulous 
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fcrupulous juryman would alledge on fuch an 
occafion, to excuCe himfelf from complying 
with his companions in determining a tnatter 
of law. My readers mufi determine whether, 
or not, thele reaCons w~uld be jufi. 

But, fecondly, I am of opinion that no dan
ger will ariCe to publick liberty by the firia 
adherence of jurymen in all cafes to the de
termination of matters of faCt only, and their 
cautious refufal to determine matters of law, 
when they happen to be intermixed with mat
ters of faCt, except in plain cafes, in which the 
judge affures them) that the matter of law is 
very clear, and they comply with his direCtions 
and determine it according to th~m. I fay, 
that I do not conceive that publick liberty 
would be at all endangered, if jurymen were 
al ways to 'at! in this cautious and difcreet man
ner. On the contrary, I believe, that publick 
liberty would be rendered more fecure by their 

~ purfuing fuch a condua; becaufe the method 
, of trial by jury (which I confider as a great 
Jupport to publick liberty,) would thereby be 
e prelerved in high reputation, and be rendered 
Lt"more fecure againfi the attempts of nlany per
Jf~ns of high rank and great power in the 
Jt!ci~gdom, wh~ a~e fuppofed to bear it no good-

~lll. W er~ . Junes once to give way to an ill
Judged ambltlon of determining matters of law 
as well as matters of faCt, fo that infiances of 
that fort {honld become frequent; -__ and were 

they 
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they likewife in the affelfmeot of the damages 
. fuftained· by plaintiffs, (which is their own 
proper province,) to dcpart- often from the 
true and only rule by which they ought to be 
governed on thofe occafions, namely, the fair 
and candid eftimation of the reallors, and da
mage, and uneafinefs, which the plaintiff has 
fuffered, and to give favourite, or popular, plain
tiffs exorbitant fums of money in com penfa
tion for fmall injuries, whilfi to other plain
tiffs they gave lefs than the real compenfa-
tion of their loffes; ---- the confequence would 
be, that they would foon grow to be objects 
of terrom· to the publick, infiead·of refpect and 
confidence, and would give their aforefaid' 
enemies (who at no time are fond of the infti
tutian,) a fair pretence for laying them ali-de by 
act of parliament. Upon this account I am. 
always. forry when I hear of what is called, 
a very popular verdict, in an action of trefpafs~ 
where the jury give nlUch larger damages to 
the plaintiff than they, or any body eIfe, be
lieve to be a fair compenfation for the injury 
he has received from the defendant, 6nder the 
notion of vil'ldi#ive da,mages, or exemplary da~ 
mages, as they are fometimes called, or by 
way of: example and terrour to other trefpaffcrs, 
inftead of compen[ation ~or the particular tref
pafs referred to their confideration. All fuch 
proceedings I conceive to be extenfions of their 
jurifdiCl:ion, that are contrary to their oath, which 
binds lheln to determine the nlltter before 

D d d lhelll 
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thOn1 according to the evidence. If therefore 
t:lere is evidence before them, that an lOJury 
has been done to the plaintiff, which in their 
con(cience they think would be amply com
Fe,~ tated by the fum of five pound~ fierling, 
they are bound by their oath to efbmate the 
fa!d injury at five pounds, and no more, how
ever odious, and pernicious to the pll bJick fafc
ty, the tre1pafs may be which the plaintiff has 
fufiained. And, if they efiimate the faid in
jury at £. 100, or £.200, infiead of [,. 5, 
thty fay upon their oaths, that an injury that 
really may be compenfated for five ?ounds, 
(and which they thigk the plaintiff would be 
glad to fuft"~r over-again for that fum, or lefs,) 
cannot be compenfated for leis than [,. 100, or 
['.200; which is affirming a fal1ehood upon 
oath. All this appears to n1e extreaml)1 plain 
and Qertain, though I know there are many 
gentlemen of refpeaable charaCters and great 
undedlanding that. entertain a different opinion. 
But every n1an mufl: be governed by the light 
of his o\\'n reafon UPOD {ubjeCts that are ca
pable of being eatily comprehended, (as tl)is is,) 
and do not require a great. extent of learning 
and knowkdge to form a judgelnent con
cerning them. This then being the light in 
which this fubjeet {hikes me, I cannot but be 
cor:cerned, :vhenever 1 hear of any verdiCt in 
whIch th~. Jury IlJve either given a plaintiff 
dan:J~C:s dl1proportlonate t,> the injury he has 
recelvl.:d; or taken upon them to determine a 
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matter of law in a manner contniry to the 
opinion of the j udge, infie~d of finding a fpe
cial veraiCt; or committed any other irregu
larity, that may be taken ad\v~ntage of to the 
prejudice of that excellent infiit4ti6n. The 
true way to preferve thi5 mode of trial, and 
with it the li~erty of the people, not only 
againil: the oppreflions of the crown, but 
againfi thole at their rich and powerful fellow
fubjeCts, (of which 'liberty I acknowledge it 
to be a Buin fu pport,) is to be very difcreet 
and temperate in the ute of it, and upon no 
account to extend it beyond the acknowledged 
limits of its jurifdiction, which common rente, 
as well as t.he rules of law, mull: convince 'us, 
can relate only to the fettling of matters of 
faa, and not to the decifion of doubtful points 
of law. .:. 0 

~I.-·· 

There is, indeed, one [ubjeCt upon which, of .pro(e-

I · . 11 1 f b 0 I lOb ldcut,ons for unagme, a overs 0 pu lIe <. 1 erty WOLl plll:l~nling 
be inclined to think that J\lries ought to have (~dltlous ! hbels. 
the whole power of determining the matter in 
conteR. T'he fubjeCt, I mean) is the doCtrine 
of feditious libels, and the criminal pro[ecu
tions carried on againH: the writers and publi{hers 
of them. Thele pro[ecutioI1S'. are attended 
with fo much danger to that moil: valuable 
privilege of Englilh fubjeCts, the Liberty of tbe 
PreIs, or the right of animadverting fre'~'ly, 
and publiekly, (but with a firict adherence to 
truth,) on the pernicious. tendency of publick 
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nleaful"es, that one would willi them to be 
intirely under the controul of the people them-
felves, fo as never to be carried on with fuccefs 
but when the people themfelves are fatisfied of 
the falfehood and mifchievous tendency, or, at 
leafi, of the mifchievous tendency, of the writ
ings which are the occafion of them. And for 
this purpofe it would be nece1fary, that the 
whole determination of thefe profecutions lhould 
be yelled in the juries, who are a part of the 
people, and may be fuppoled to entertain the 
fame fentiments with thenl. For, if the event 
of thefe prolccutions was to depend upon the 
inclinations of the judges, there would be rea
fan to apprehend, that they would meet with 
fucce1s nlUch oftener than would be confifient 
with that fpirit of free inquiry and examina
tion of the meafures of government, which is 
neceiEuy to ~Le correction of the abufes of 
power, and the pn:fcfvation of publick liberty. 
Thofe magifirates mull: naturally be fuppoled 
to be, in fome degree, partial to government 
in cafes of this kind, {:ven from refpettable 
motives. Their friendlhip an'l their gratitude 
would often contribute to make theIn fo; ---
not to mention their felf .. interell: and ambition, 
which _would lead theIn to hope for future ra
\'ours trom the crown. For, who would be 
the objed of the cenfures contained in the 
w:it~~gs t.:nder pfo[ecutio~? ~robably the king's 
Ir.lnIhers . of Hate, by W Doie favour and pa
trl..nage tLe:y, pe::haps, would have obtaincJ 

their 
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their offices· of judges, and might hope to gain 
frill higher honours for themfelves, or prefer
ments for their families. In thefe cafes, there
fore, a jury of men of ordinary rank, as, for 
example, of fubfiantial houfe-keepers in the 
city of ,London, would be mnch lees likely to 
interpret the intentions of. the writers and 
publilhers of fuch writings in a fevere rnanner, 
and to confider the tendency of them as of 

. dangerous confequence to the publick, than a 
bench of judges would be: and yet, they 
would be fufficiently interelled in the prefer
vation of the publick peace (upon which the 
~ontinuance of their own Uberty, trade, and 

, property would depend,) to be free from any 
undue biafs of favour towards thofe perfons, if 
the writings, they had publiilied, had a real and 

- manifell tendency to difiurb it: and therefore, 
upon the whole, they would be a fafer and 
more impartial tribunal for the determination 
of thefe matters than the judges. It is reafon
able, therefore, that all lovers of publick liber
ty lhould wi£b, that the whole power of de
termining the merits of profecutions upon thefe 
fubjeCts £bould be velled in the juries. But, 
in order to its being fo, it is by no means 
neceffary, in my apprehenfion, to depart in 
any degree froID the rules above-mentioned, 
concerning the-rlifiinCt provinces of judges and 
juries in the decifion of law-fuits, and the mo
ral obligation, under which jurymen have been 
fuppofed to lie, to keep itriCl:ly w~thin the 

. bounds 



bounds of their own provinr:'.\ without ever 
pr~;uming to detennine any matters of law. 
All thefe rules m:1Y, as I conceive, be mofl: 
inviolably adhcr~d to, and yet juries will re
main in poiTe11ion of the whole of this im
portant power of deciding all the matters in 
contefl: upon profecutions for icditious libels. 
For in thdc pro[~cutions all the m~1tters in 
contefl: between tIle crown and the defendant 

. upon an iiTuc of J\Tot guilty are mere matto's of 
joel, without a:1'/, the leatl, mixture of Butters 
of law. This 1" thall now endeavour to prove 
by contideriilf>: the leveral allegations which go 
to the compotition of a crinlinal charge for 
writing a 1editious libel. 

of t~e al- An indiClment, or information, againCl: a man 
J~gatlons c . . l. d" . lOb I r.:Il f h 
contained lOr wntmg a Je ltlOUS 1 e, connllS 0 t e 
i.n an !n- four fullowir. b allegations, and of nothing nlore; 
")TmatJon . - 1 rl~l h d C d '- h 
for writiflg to \ .... It, nil , lat t e tien ant wrote t e pa-
iifl~i!gU~- per in qudlion,. whi~~ i~ always f~t for-th, 
feditious word for word, In the Indlctrncnt or tnforma
libel. tion; ft::condly, Thar he publiihed it; thirdl r) 

That he publifhed it with a bad intent; and 
fourthly, That the paper has a tendency to 
diilu.-b the publick PC;!c::. I fpeak of an in
didment, or informatio!l, in which the fedi
tious paper is not ChJr::;(;li to be falfc. but only 
fcanJ:"lullS and malicious, and tending to caufe 

~:a,r~~e of a br~ach o.f t.he peace: For, 0 if the ~harge of 
!.I~l:lo.:d f..llk.lOod IS Inferted In the mformatIOn, that 
In IJell an .. ) \"" 'k d - ". 1'· " 
i.fvrm.i- mUll u,- rl.C one ~L a htt:l ~ l:::Z3.~lOn contained 
11,:m. in it. Tlii::: \\.!s i':.·~ r~1~:;i lhOl~sht a lLCC:lary 
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[ 399 J 
" part pf a charge for publiiliing a feditious lie 

bel, but was omitted (fvr the fidl: time, as I 
have hear'd,) in the information brought by 
Sir Fletcher Norton in 1'764, againfi Mr. Wilkes 
for publilhing the 45th number of the paper 

- <:al1ed the North Briton, and has been omitted 
in moll: of the informations that have been 
brought for fuch publications fince that time. 
The reafon for omitting it was, to avoid the 
altercation which it ufed conftantly to occafion at 
the bar u pan the trial of thefe informations, and· 
the plaufible, if not j uit pretence it afforded to 
the defendant's cOllnid to infi£l:, that the charges 
contained in them were not proved. For, 

-though this charge of falfehood ufed to be in
ferted in the informations, no attempts were 

, ever made to fupport it by proof, and the judges, 
who tried thefe inforll1ations, would neither 
require the counfel for the crown to prove 
tl"\at the writings in quefiion were falfe, nor 
even pernlit the counid for the defendants to 
bring proof that they were true; 10 that every 
information, that was brought for a feditious 
libel, was defectively proved in this article of 
the falfehood of it. Yet the juries uled often 
to find verdicts for the crown againfl: the de
fendants, notwithfianding this defect in the 
proof of the charges brought againfl: them; 
and the court of King's-bench ufed, in confc
quence of thefe verdiCts, to pafs judgements, 
and inflia punilhments, upon them. This, 
however, was fometimes complained of as an 

irreo·ular 
b 



irregular way of proceeding, that was ~ot con
fi{lent with the rules 0f law obferved 10 other 
cafes, and more efpecially in criminal pro
ceedinrrs, in wh:C'h, in all other inflances, the 
greaten {hiCtne{s is required. And it was 
often nlade ufe of at the trial, by the defen
dant's counfe1, as ~~n argument to the jury, to 
per(uade them not to 11n J the defend j nt guilty, 
tiDce the counid for the crown had not made 
good the whole of the charge againfi him, but 
had failed with refpect to fo material an article 
as the f.aI !ehood of the paper complained of. 
" For, 1aid they, if the law be really fo fevere 
as to confider the publication of a truth as a 
pu blick crime, and deferving of publick pu
nifllment, it mufi, at leafi:, be allowed, that it 
is a lefs crime than the publication of the 
fame things would be, if they were fal1e; and 
therefore, the defendant, whu is only proved 
to have publifhed the writings in quefiion with
out any proof that they are falfe, ought not 
to be conlldered in the fame light, and made 
liable tQ be puniilied in the fame nlanner, as 
if it had been proved that the faid writings 
were falfe, as he will be, if the jury lhould 
find him guilty upon this inforlnation." This 
argument (which I take to be unanfwe:-able,) 
was frequ<::ntly made ufe of by the counfe! 
for the defendants upon the trial of thefe in
formatio?s, while the charge of the falfehood 
of th~ hbel, ?r writing, co.mplained of, ufed' 
to be Inferted m them: and It, probably, tnight 

fome-
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Jomerlmes prevail with the juries, (notwith
Handing the directions of the judges to the 
contrary,) to find the defendants not guilty. 
Sir Fletcher Norton, therefore, feeing that the 
infertion of this charge of falfehood in thefe 
infor.mations tende~ ~nly to hamper the pro
teedmgs of the officers of the crown aO'ainfi: 
the publilhers of (editious libels, re[olv~d to 
leave it out for the future in ail the informa
tions of that kind of which he was to have 
the management; in doing which he thought 
himfelf fufficiently warranted by the preceding 
declarations of the judges on various oecafions, 
that this charge of falfehood was an immate
rial part of every information for a feditious 
libel, which the profecutor was not bound to 
prove, nor the defendant permitted to difprove. 
And it is faid, that Sir Fletcher's [ueeeifors in 
office have followed his example." And thus, 
ever fince that profecution of Mr. Wilkes for 
the· publication of the famous number 45 of 
the North-Briton, thote informations have been 
drawn up without alledging, that the writings 
complained of in them were falfe; and the 
ptofecutions of thefe offences have gone on, 
in this refpett, more fmoothly than before, 
being rid of all the difficulties, which the in
fertion of that charge of falfehood ufed to 
give rife to. 

I fay then, that in an information for writing 
and publilhing a (editious libel, which is not 

E eel charged 
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charo-e'] to be falCe as well as malicious and 
~ . 

fcandalous, there are only the four allegatIOns 
before-mentioned, to wit, firft, that the de
fendant wrote it; 2dly, that he publi(hed it; 
jdly, that he had a bad intention in publiiliing it; 
and 4th lv, that the paper has a miCchievous 
tendency: or a tendency to produce certain 
bad efieCts that are defcribed in the informa
tion, Cuch as alienating the alfeetions of his 
Majelly's fubjeCl:s fronl his Majdl:y's perCon and 
government, or railing jealoufies in their minds 
againfi the parliament Dr the courts of jufiice, 
and the like. N OVv thcfe allegations, I con
ceiwe, to be all matters of faet. The two firl\: 
of them, to wit, the having writ the paper, 
and the having publiihed it, are univerfally 
allowed to be fo: but the two latter, to wit, 
the intention of the pllblilher and the ten
dency of the paper to produce the mi1chievous 
effects defcribed in tht information, have been 
fometimes declared by the judges to be matters 
of law, or, (as they have exprdfed it,) infe
rences of law drawn from the faa: of publica
tion, and fit only to be confidered and deter
mined by the judges, without the interference 
of the juries. But this {eerns to be a modern 
doctrine of the judges, that has been adopted 
by them only fince the time when Lord'Ray
mond was chidJufiice of the kin 17's-bench. For, 
befor_e ~hat time we find many jud6e~, (and thofe 
t?~, fom~ at th~m men of great charaCter for abi
litIes anu It:arnIPg in the law, and others of them 

great friends to the royal prerogative, and to a 
rigorous 
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rigorous method of government,) who were of 
opinion, that both the intention of the writer 
,or pu blilher of the paper, and the tendency 
of the paper to produce certain ill effects, were 
p'{operobjeCls of the jury's confideration. And 
this opinion, I conceive, to be agreeable to the 
truth for the following realons. 

In making this inquiry into the true dillinc- ~f~het.rue 
. b f d dl!bntboll tlon etween matters 0 law an matter~ of between 

fact, in the law-fenfe of thofe words, that is) jmattersdof 
. awan 

between matters whIch are fit only for the matters of 

confideration of the judges, and matters vvhich fact. 

are fit objetts of the confideration and deter
mination of a jury, I think, we may affume 
it as an axiom, or fund:lmen'tal nlaxiol, which 
every body mull: allow the truth of,' that t'very 
thing that can be proved by tbe te/limony or wit-
nelles, is a fit objea of the jury's conjideralion. 
For of this fort of evidence, this external evi-
dence, they are univerfally allowed to be the 
proper judges: and the oath they take, when 
they are impannelled, " to try the iH~e joined 
between the parties and a true verdict give 
according to the ev£dence," pbinly makes them 
fo; and, indeed, it gives them a pow~r of 
judging and determining accordin~ to other evi-
dence, be fides the tdlimony of wItneffes, when 
fuch other evidence is produced before them. 
But it is fufficient for the prefent purpole, that 
they lhould be allowed to be the true and pro- . 
per judges of all that external evidence t~at 

E e e z co:,llits 



conGtls in the tellimony of witneffes. We mull, 
therefore, inquire, whether, or no, the inten
tion of a man in publifhing a writing, and 
the tendency of the writing to produce a par
ticular ill effect, are nlatters which are capable 
of being proved, or difproved, by the tefii
mony of witne{fes. Now it appears to me, 
that they moll: manifellly are capable of being 
fo proved, or difproved. For, firfi, as to th6 

'Tht: in- intention. Who can doubt but that proof may 
!e~t~~ni~f be given by witnetTes, that the paper was 
publifhi~g publilhed with an innocent, or e\'l:n a good 
a paper IS - • r fc • h b' f 
a matteroflOtent, or, 10 lome ca es, VVlt an a lence 0 

fact. the bad intent all edged in the information, and 
,,-ithout which there can be no guilt in the 
publifher? This ouy be CJfily illull:rated by 
the following examples. It is allowed upon 
thefe profecutions, that the ddivery of a tingle 
paper {r(Jill one perf on to another (whether 
the paper be in print, or manuiCript,) is an act 
of publication. Suppole, therefore, that it could 
be proved, that the defendant, who was pro
fecuted for publifhing a ftditious paper, and 
,,·;ho had been alrtady proved to have delivered 
it to another perCon, that is, to have publilhed 
it, was an illiterate Inan, who could neither 
~rite nor read; and that he knc~ nothing of 
Its contents; and that he was a iervant to a 
printer, or bookfeller, (as, for in fiance, their 
porter,) and had delivered the paper, by his 
lllat1cr's order, al11ongl1 other papers, or par
cels of goods. Certainly this proof would be. 

material 
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lJla~erial to thequefiion, whether the d.efen .. 
d~nt was guilty, or not, of the crinle imputed 
to him by the information, and would be fuf
pcient to !hew, that he had not that ill inten
tion in publilhing the paper, which was ne
~dfa.ry to make him guilty of that crime, and 
confequently would be a ground for his ac
quittal. And, as this proof would be extra
neous to th~ paper itfelf, and could only be 
given by witneffes, it could be given only to 
the jury, who are confeifedly the judges of .all 
the evidence that is delivered by witneffes in 
~very cau[e. If, therefore-, the infornlation were 
~rought againfi fuch fervant, or porter, he 
ough.t evidently to be acquitted by the jury on 
account of this abfence of the criminal inten
tion imputed to him i~ the information. If. 
indeed, the information was brought againft 
the bookfeller hinlfelf, infl:ead. of his· porter, 
aod the fame proof was to be produced againll: 
bim as has been juft now fuppofed to have 
h~en brought againfl: his porter, to wit, tha.t 
he had delivered the paper ~o another perfon 
with his own hand, but that (though he was 
£killed in reading and writing,) he had not 
read it, and did n,ot know its contents at the 
tim~ he deliver~d it, thi's, perhaps, might not 
be deemed fufficient to excu[e him fronl the 
cbarge of publifhing it with a criininal inten
tion, becau[e it was hi$ duty, as a Inafier
bookfeller, to attend to the;:. natl,lre of the things 
he publilhed, and exanline them, or cauie 

them 



them to be examined by other proper perfons, be
fore he ventured to make them publick. I fay, it 
is poflible that he might, in fuch a cafe, be held 
guilty of the criminal intention inlputed to
him in the information; though I Inufi: con
fefs, I do not think it quite clear that he ought 
to be fo. And even if, upon an information 
againfi a bookfeller for publiihing a feditious 
libel, it lhould be proved, that the fervant, or 
111Opman, of fuch bookleller had delivered a 
feditious paper to a purcha[er, by virtue of his 
mafier's general directions to him to attend in 
the lhop and fell books to his cufionlers, fuch 
a delivery by the fervant might, perhaps, 
(though I am not without Come doubts about 
it,) be held good pre[umptive evidence of an 
intention in the mafier to publifh it, although 
it 1110uld be proved that the Inaner him{elf 
knew nothing of the contents of it; becaufe 
it might be {aid, in this cal~ as well as in the 
fonner, that the mafier had been guilty of a 
criminal negligence in not previouOy examin
ing it, or cauting it to be examined, before he 
ventured to make it publick. But, if, in this 
lafi infiance of the delivery of the paper by 
the fervant of the bookfellcr, it {hould be 
proved, not only that the mafier knew no
thing of its contents at the time of its delivery, 
or public,ation, but that, at that time, and for a 
~vel:k belore the {aid delivery of it, or even before 
It had be~n. received ir.to his £hop, or orderel to 
be lent to It, he had been tic; ... in bed and de-, 



lirious, and that the whole bufinefs of his 
£hop had been conduaed by his foreman, he 
muft, I prefllme, in confequence of fuch· evi
dence, be efieemed free from the intention of 
publi~ing it imputed to him in the informa
tion, notwithftanding it had been pllblilhed in 
confequence of his general directions to his [er
vant to fell books to his cufiomers; becaufe he 
would, in fuch a cafe, have been incapable, 
at the time of the publication of [uch paper, 
of fuper-intending the bufinefs of his {hop, and 
examining the books that were brought into 
it, and confequently would not have been guil
ty of the criminal negligence above-mentioned: 
and therefore, in fuch a cafe, he mua, I pre
fume, be acquitted. Now, in all tqete cafes, 
the proofs here mentioned, (which relate to 
the intention of the defendant in pub1i{hing 
the paper in qudl:ion) could be given only by 
witnetTes, and confequently cvuld be given 
only before a jury: and therefore, the inten
tion of the defendant in publilhing the paper 
is a proper object of the jury's confideration. 

Many more infiances might be brought to 
thew, . that the intention of a man in writing, 
or publilhing, a paper, (Of, indeed, in doing 
any other ad, of which a (noral agent is ca
pable,) may be proved, or difproved, by the 
teftimony of witneffes, and confequently is a 
fit fubjetl: for the confideration of a jury. And 
in. moil cafes it can he proved no other w~y. 

Witneffes 



Witndfes may prove, that the writer of a libel 
confeffed to them, or declared to !hem with 
triumph, that he wrote the paper in quefl:ion 
on purpofe to raite fuch or fuch a difiurbance, 
to caufe a mutiny in the anny or the fleet, 
or a refiftance to a new tax, or to (orne other 
aB: of government. Or they may prove, that 
certain praif(s given to partic·ular perfons in 
the libel, are n1eant ironically, and contain 
the fevereft ,cen(ures; --- that they hear'd the 
writer confe[c; he meant them fo, and declare 
that he hoped that the world would under
ftand them fo; --- that they know that the per
fons [roken of in the paper, are not ufually 
commended for the virtues therein afcribed to 
them, but are reproached by their enemies for 
tht; want of them, and confequentIy, that the 
pa1hge is to be underi100d iro;1ically. Such 
evidence would be highly proper and ufeful 
tov:~rds afcertaining the criminal intention of 
the \,:riter of the paper in q ueflion; and with
out fome fuch evidence, it will often be im
pc,111ble for tither the judge, or jury, rightly 
to underfiand the meaning and drift of the 
paper, or the intenti: i11 of the "niter in. publifh
ing it. Now, fuch kind of (;'-idence, as it can 
be given only by witneffes, can be given only 
before a jury: and, ther{:fore, the jury mull: 
have a right to detennine, how far it tends to 
prove, or difprove, the point to which it re
lates, to wit. the criminal intention of the 
publiilier of the paper. This teems to me to 

be 
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be fo plain, that I am fomewhat afraid my 
readers will blame me for dwelling fo long 
upon the proof of it, and be apt to fay in the 
words of Cicero, concerning a man who ihould 
take great pains to prove that Alexander alone, 

I without the affiftance of his foldiers, could not 
have won the battle of Arbela, uteris ill re non 
Jubid argumentis non neceJ!ariis. And indeed 
I 1houlq, not have thought it needed any 
·proof, if I had not feen it denied by per
Jons of great authority, who have affert~d; 
that the criminal intention of the publiih
er of a libel is not a matter of fact, or 
matter fit for the confideration of a jury, 
but merely a matter of la,N', or an inference 
Df law from the naked faa: of publicatioll1 

which the judges only ought to make. Yet 
thefe very perfons of authority acknowledge, 
that the right of determining what th~ writer 
of the libel meant by the blanks and initial. 
letters, and the feigned names that are often 
to be found in feditious libels, belongs to the 
jury only; which is not very contlflent with 
the faid affertion, fince thefe are a part of the 
writer's intention, which thofe per[ons con
tend to be a mere inference of law. I hope; 
$erefore, upon the whole, that the reader, 
who dares to make ufe of his own judgement; 
and is not difpofed jurare in verba magijiri, 
will be fully convinced that the intention of 
a man, in publifhing a feditiolls paper, is a 
matter Qf faCt, in the law-fenfe of the word, 

F f f that 
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that is, an objeCt of the evidence of witne1fes, 
and of the confideration and determination 
of a jury, as well as the very ·aCt of public~ 
tion itfelf. 

Of the ten- It remains that we examine the fourth and 
dency °to

f 
a bft allegation that is contained in one of thefe 

paper, , . 
prod~ce mformatlOns, to WIt, the tendency of the 
~{f:hie- paper complained of to difturb the publick 
vous ef- peace, or produce the other ill effeCts that are 
fcas. fet forth in the information. Now this point, 

I confefs, is of a nlore fubtle nature than 
either of die former three, and may be more 
eafily reprefented as a mere point of law, or 
inference of law, (as it is called) to be col
letted from the perufal of the paper itfelf. 

Td his te~- And yet, I think, upon a clofe examination, 
ency IS. 'II b f r ..n 

111(0 a mat-It WI appear to e a matter 0 la\...L, or a pro-
ter oHaCl. per [ubjeCt for the confideration of ,a jury, as 

well as the three former points. 

In order to difcover whether, or no, the 
tendency of a particular paper is a matter of 
fla, or a fit ohjeCt of the confideration of a 
jury, we mull: inquire whether, or no, it can 
be proved, or difproved, by the tefi:imony of 
witrretTl...s. For;.'if it can, it is a matter of 
faCt, a~d t~e juty have,a r~ght to ~ontider an~ 
determme It. Now· 1t IS certaIn that thIS 

tendency can in mofi:, if not in all, cafes be 
either p~oved, or difproved, by witnetres; 
though It may alfo, in fame cafes, be col-

leCled 
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letted from the mere perufal of' the pl~Y~r. 
If the ~ paper contains blanks and init~al 
letters (as moil: of thefe papers do,) then it 
is moft evident that, till the meaning of tho[e 
blanks is afcertained, the tendency of the 
paper cannot be known: and the right of 
afC€ttaining the meaning of thefe blanks is 
confeffed on all hands to belong to the jury. 
Therefore in thefe cafes the right of deter
mining t~le tendency of the paper lUUa belong 
to the jury. And, if the paper contains no 
blanks, but is full of allulions to. perfons of 
great rank and power defcribed u'nder feigned 
names by circutnftances that are peculiar to 
then1,. it is neceffary to have witne1Tes to prove 
that thofe circumftances relate to the faid 
perfons, and confequently that they are the 
perions meant to be pointed out' to the fcorn 
and indignation of the publick by the writ(r 
of the. paper. Or in fuch a cafe, the witneDes 
may teitify that they hear'd the defendant, 
th~ writer of the paper, himfelf, fay that he 
m~ant the {aid pedons by the faid defcri ption, 
and that he hoped the publick would not fail 
to underfiand hiln. . Or they may tdtify tlut 
they have often hear'd him utter th;-; farne 
invettives againLl: thofe perfons as are con
tained in the paper in queftion, though ',vith.:. 
out confeffing that he meant· to defcribe thofe 
pedons in the faid paper, or even tilat h~ was 
the writer of it. All. thefe various kinds of 
evidence would be admifiible ill fuch. a cafe to 

F f f 2 prove 
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prove th~t the allufions in quefiion did re~ate 
to the faid perfons of rank and power; with· 
out which relation the faid paper would be 
quite innocent and inoff"enfive, J.nd have no 
tendency to difiurb the publick peace. This 
tendency therefore of the paper complained 
of to difiurb the publick peace', or produce 
the other bad effeCts fet forth in the i nforma
tion, is in all thefe cafes a thing capable of 
being proved by witnefTes, and which indeed 
can be proved no other way, and confequently 
is a fit o.bjetl: of the confideration of a jury, 
Of, in the law-fenfe of the words, a matter of 
faCt. And even, if we fuppofe the paper in 
queftion to contain n~ith~r blanks, nor initial 
letters, nor allufions to particular perfons un
der feigned names, nor any ether fort of dif
guife whatfoever, (which feldom happens) but 
to name all the perfons it means to fpeak of 
by their known names and offices, yet even 
in this cafe it is certain mat witneffes may be 
admitted to prove, or difprove, the tendency 
of the paper, that is, to confirm, or to con
troul and refute, that internal evidence of its 
tendency, which, I acknowledge, will, in 
fome degree, refuIt {rom the bare perufal of 
it. !?or witnelfes may be brought to prove 
that It has actuallyoccauoned that difiurbance 
which it feemed to be intended to create, as, 
f~r i?fian~e, 0at it has excited a fpirit of 
di~atlsfachon In the fleet or the army, or a~ 
~ft the adminifira~on of juftice by th~ 

. ~ing's 
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kibg's courts, or the like. Such evidence of 
the paper's having produced fuch ill effeas' 
would be the firongefi: -evidence pollible of 
its tendency to produce them. And, on the
other hand, if~ a paper was writ that con
tained a real p:inegyrick upon a great man. 
cDUched under the form of a revere inveCtive. 
afcribing to him thofe vices from which he
Was known to be peculiarly exempt, and de
nying him thofe virtues in which he was 
known mo{l to eKcell, (as, for example, call
irrg the great duke of Marlborough an ill
bred, paffionate, tyrannical man, that was 
utterly ~gno.rant of the art of war, and quite 
given up to drunkennefs, wben he was known 
!o be the calmefi-tempered, tnildeft, befi:
bred gentleman of his age, of great ikill in 

, the art of war, and very temperate,) and an 
informati{>n {bonld be brought againft the 
writer of it for writing and publiflling a fe
ditious libel, it would in fuch a cate be lawful 
for the defendant to call witne1fes to prove 
that -the great man fpoken of in the paper was 
fo eminently free from the vices imputed to 
him in it, that it could only be underH:ood, by 
all perfons who had any knowledge of his cha
raCter, as a p~negyrick upon hitn conveyed un
der the form- bf an invective, and that it had 
been generally fo underftood by all the world" 
and 'confequently could have nO tendency to 
excite thofe difturbances which a belief of his 
hlving thofe ~ices would: probably -occaiiDn . 
.';;.. And 



And if the jury believed thefe witnetres, an'd 
con{:':4uently v;(r~ of CP!11;,j:l that the paper 
had 11-.][ the pernicious tendency afcribed to it 
in the:! infornlation, (and which from the mere 
perufal of it, without a knowle( be of the cha
ratter of the perfon fpoken of in it, one would 
be apt to think belonged to it,) it would be 
their duty to find the defendant Not guilty. In 
the next place I will fuppofe the oppotite cafe 
to the former, to wit, that of a fevere in
vetlive againfi a great man, conveyed under 
the fonn of a panegyrick, . commending him 
for virtues which he \~as generally thought to 
\vant, \vithout any blanks, initial letters, or 
feigned names. In fuch a cat~ it would be 
lawful for the proiecutor to produce witndfes 
to prove that the writer of the PJper was a 
bitter enemy of the great man thus ironicaJ1y 
commended in it;---that they had often hear'd 
hiln exprefs a very bad opin"ion of him, and 
deny hirn the virtues afcribed to hirll in the 
paper, and afcribe to him the oppofite vjce~;.-
that they themfelves therefore undertl:ood the 
paper to be meant ironically, and that they 
J1ad met with fevenl other perfons who had 
all underftood it in the ('r!le manner j---
that not only the writer and the other enemies 
of the great man, but even mofi of his friends 
\verc ot opinion that he was not intitled to 
the praiJes beftowe.d on hiln in the paper, 
;md that they therefore, on that account, (as 
"h:ll as on account cf the known cnn.it~, of 

. the 



the .writer againft the great man,) belie\red 
thofe praifes to be meant ironically, and in
tended to bring hiln into publick odium and 
contempt ;---and. that they aCtually had pro
duced that effect, and raifed a great difguft 
againil: him in the perfons who were moil: 
cooneCled \vith hiln, and whofe chearful 
obedience, affifiance, and concurrence, were 
moil:: neceffary to his difcharging the duties· of 
his great office with fuccefs and advantage to 
the publick. If thefe things were made out to 
the fatisfaCl:ion of the jury, it would be their 
duty to find the writer of the paper guilty of 
publiihing a feditious libel, notwithfiahding 
the apparent inoffenfivenefs of the paper, or 
its want of tendency to produce any ill effect, 
fo far as its tendency could be colleCted .from 
the mere perufal of it: fo that in this, as well 
as in 'all ,the former inftances, the tendency of 
the paper would be afcertained by the teil:i
tnony' of witneffes, and would confequently 
be the objeCt of the confideration and deter
minatio'n of the jury . We may therefore, I 
thi.nk, fafely conclude that this fourth and 
1aft allegation, contained in an information 
againil: a man for writing and publifhing a 
feditious paper, or libel, to wit, its tendency 
to difturb the publick peaLe, or to produce 
the other bad effects fet forth in the informa
tion, is a proper objeCt of the confideration 
and determination of a jury, Of, in the law
fenfe of the phrafc, a n1atter of fact, as w~l1 

a,s 
, 
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as the three former allegations, of the writing 
the paper, the publilhing it, and the intention 
with which it was publiGled. 

I have hitherto confidered thofe things only 
as being matters of faa, or objetls of a jury's 
confideration, which are capable of being 
proved, or difproved, by witneifes; becaufe 
this is the plainell: and cleareft mark of di .. 
ftinClion between them and matters of law 
that can, as I apprehend, be given. But I 
conceive that the province of the jury extend. 
a degree further than this, and that they have 
a right to Inake all inch inferences from facts 
as may be made without any tkill or know
ledge of the law, even if no new evidence 
could be given by witneues in fupport of fuch 
inferences. For fuch inferences from facts 
are merely operations of reaton, which is a 
talent common to all men, to jurymen as 
well as to judges: and, with refpeCt to the 
meaning of {editious papers; and the inten,:" 
tions of the publi1hers of them, and their ten .. 
dency to produce <::crtain bad effeCts fiated in 
an information, it often happens that jurymen 
are better able to make thefe inferences than 
judges, even where no evidence lhould be 
given by witnetTes concerning them; becaufe 
they have often a more extenfive intercourfe 
with the reft of mankind, and a greater know
ledge of the bufinefs and converfation of the 
world, than judges (who are men of retired 
lives, given up to the ftudy of the law, and 

the 
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the diCchaige of the duties of their refpeCl:abie 
offices,) can be fuppofed tOhave.- Thofe in~ 
ferences therefore ought not to be called in
ferenees.of law, but inferences of fatl~ being 
a fecondary; or fubordiriate, fpecies of facts, 
derived from the mote fimple and direCt fa(:1:s,-
of which they are the circumil:ances or pro
perties. ,For fatts may be divided into two~.r the, 

elaH'es; which it may perhaps be of fome ufe, ~i~;enf 
in confiderin,g this fubjett, to difiinguiili by faCts. 0 

the 4 names of primary and .fecondary iaCls. 
The forlner, or primary, faCts are thofe plain orprimarJ 
arid firriplcfaCls which fre the objects of the faCts. 

fenfes, and are generally proved by the pofitive 
teftimony of wi~ne1fes; fuch as, whetlier fuch 
a man gave fuch another a blow, or a wound 
with a fword, or fired a pifiol at him, or 
w.hether fuch an one delivered a p'articlilat 
paper to fuch another; though even thefe may 
fometimcs be ~f)l1ea:ed by inference from cir
cumftances. . Thefe things are fa plainly 
matters of faCt .. tAat no fophiftry in the world 
can makethem appear to any body to be mat~ 
t~rs of law. • But the 'latter, or .fecondary, Of recon

fatts are fads of a more a bfiraCt, or remote, dary facb. 

'kind~ and may often be colleCted from the 
ftltmer by mere reafoning, without the help 
of external tc::ftimony ~ SU'ch is the intention 
of a man in breaking open and entering a 
houfe by night:, whiGh" if it be to commit a 
felony, makes the breaking and entering the 
houfe amount to the crime of burglary, which 

, G gg is 
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is ptlflifh~d "'ith death; but! if it bel'tdco~~ 
Init 3 trefpafs only, (as, for mfiance, to bear, 
or to frighten, fomebody in the houfe,)ma~es 
it only a mi(deme~nour, 'which is punj~3ble 
by fine and irnpri{<?nment ... And fuch is the 
intention of a writer in writing and publithiiig 
a paper againfi the meafures o~ government; 
which, if it be to raife a fpirit of difcontent in 
the people again1l: their governcur·-, is crimi
nal, and makes the writer and p~blither liable 
to puni{hment; but, if the paper is intended 
only as a petition to the king, or any inferiour 
magifirate, praying him to defifi. from a mea
furt; by which the petitioner thinks himfelf 
aggrieved, and it is delivered only to the per
fon from whom the redrefs is prayed, it is' an 
innocent intention, and cannot make the aft 
of publifhingthe paper. the objetl: of punilh
mente In all thefe cafes the intention of the 
party accufed is a matter of faa, as well as 
the giving a blow, or a wound with a fword, 
or firing the piflol, or breaking and entering 
the houfe, and the writing and. publilhing the 
paper, though it is of a lefs grofs and obvidus 
nature than thofe other facts, and lefs capable 
of being proved by the pofitive teftimony of 
witneffes, and fometimes can only be col
!eCled from thofe' other faas by reafoning 
upon them;· I fay, flmetimes, becaufe for the 
Inofi part, (as we have feen above,) it will 
alfo ad~it of confi~mation and explanation by 
~'e tefhmony of wltneifes. Thefe facts there-

fore, 
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~W~~, fhG!ll:~h.';l'" being;c~~~it:rQt: circum
.q:~~fe~.;.of th~Jorll)er,. or .mQre.umple, facts" 
!lltY.:I~V:I~h fQlne. p(<>pnety b~ c~ll¢d, j~coJZdary 
f~tt~, If .~h~J fqrmet .be,c~lh;d!prima.rY -ones.,' 
~?d tb~~dift~l)~ioQ, qlay per~apsi be .u(eful tQ 
prf~e,nt ,(hefe :[econdary, fatts frpm being .cpn
,f~.u~~~d }Vit~ ~at~~rso_~la~,~ wi~h. whiGQ they 
,~~e~~- only U)_~ t~ls ~oJPt,. tp WIt, tpqt (orne, 
-f~ of. rea~QQ~~g IS to be ,ufed,iQ difcuffing 
aoq Inveihgatlng them;.;both. But the diffe-,Ofthe dif • 

.{~p~~ pe~we~n thG~cafe.s is this'. The reafon-r::~~ef~~' 
i.l)g ~,to J~e., ufed, in the inveftlgation of matterscondary 
f 1 . '. ded h kId f h- faits and o , ~W ~ __ grQ1,ln; _ on t e, )lOW e ge 0 t, e'matters of 

j~, : flnd ~an only be uf~d byperfons yv ho are law. 

BQffeJfed_ : of; t~t ,!tVow1ecJge; vvhereas, in the 
~.a[e of th~f~ (~cond'""y, fa¢:l~, the .reafoning to 
\~~ q[ed \S gro~Qd~~, on _,co~won fenCe ~nd a 
k'W\yAedge of the worl~, ,and the, prefent tran
f~1ions _of it, and the ftories ,that are t<?ld of 
perfpns in ~~ve life ~~d in ,office.S. .. Qf ,great 
ial)~ . ;an.d -power; 'al. whi~lJ. -<as, we hefor¢, 
·'ll>(~J;Y.~d1) : ~r~ n~hirIgs tha.t. -are often ,better 
.lffiown

t 
tp ,jurymen than ,~, judge~~' ,And 

lll~t~f~~~ .w:e_.~ay cqn~luqe ,that, if no evi'7" 
4~~ce .cp4Jd.Qed)~o4uc~d, 9Y witne~t;S_.tO .. fO~~ 
.Orm or difprove thefe fecolldary faCts, yet the 
.i¥~y 'Y0u14,.~i~1 ~ve f~Jigl1t .to judge of~hF~' 
~q~ to infq. thelI~, from th~ pn~ary fJ.::t!,- by 
the~exercife of tll~ir own reaion. But it al-
,.., i ~ ... ',' I. ., , ~ 1 .', 

iPRihalw~yp. (or, perhaps, ~bfolute1y_a!ways) 
,'baBp'~n$ ,t~~t, theie, fe~Qnda~y ,fact~, tp.ougb 
i~ ~y 10 /qme deg~~e., be lnferr~d tro~ the 
h. ", G gg 2 -prunary 
.' ,- . 
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ptimary faas by ~ere re~roning, yet may be 
alfo confirmed, or controuled and difproved, 
by the po~tive tefrimony of witne1fes; which 
difiinguilhes them frill more clearly from 
matters of law, (in determining which the 
teftimony ~f vvitne1fes is wholly ~nadmiffib)e,) 
and proves them beyond a dOll bt to be matters 

_ of fact, in the law fenfe of ~he phrafe, or 
~bjeas of the confideration an~ determination 
of a jury, according to the fundamental po
fition above laid ?own, to wit, that fuch 
matters- are proper objefls of the confideration 
and deternlination of a jury as are capable of 
being proved, or difproved, by the evidcmco 
of witne1fes. I conclude therefOre that both 
the intention of the writef and publilher of a 
paper charged to be a feditious ]j.bel, and tIN 
ter,lpncy ot the p2per to difiurb the publjc~ 
peace, or produce the other mifchievous 
effects fet forth in the information (which 
are fecondary fatts in the fenfe herein before 
defined,) are proper objeCts for the confidera
tion arid determination of a jury, Of, in t~ 
nfual <iv:-i,hrafe, matters pf fact, as well a§ 
the aCtual w~jting and publication of it.' . 

A lhort • . • . 
view of the If thl,) conclufion IS Juft, the whole bufine{s 
duty of a f' h - . 1 f . r. .. . ;:lry upon 0 ~ Jury, upon t c tna 0 an InJormatJon 
th{' trial of for writing ~nd publifhing a {editious libel, 
ar lofJr- b r.·d· . 
Jr.!.!." for may e .l~l1 In few words to be this; '~'To 
::Jti;~b_ in9uire i~to the. conduCt of the .perfon charged 
Uh.i~g a WIth havmg Written and pubh1hed the paper 
fedltlous . '. • 
l!beJ. In 



-
$.[<t'Iej~)l, ,hr. the mea~~£~tb~ ~~d~nc~f0.r 
"-utJ)eifeJ and of ~ fuc.~ i3.lr -ltl~er~Ces . as ~ ~hej J~ 
.e,,;ary, by their natural ~r~afo-ri~ a-nd' good 
~~, ar.e ·able to derive from.' th~---:- {aid evi-. 
• bee; and, having t,hus difc9vered what th~..! 
~oadwfr ,of the faid defendant; w~th ,re[pe¢"t: 
to the faid" charge, has been, to compare j~ 
;with thec{)ndutt imputed .to hiln in the in~ 
.mation; and, if they fiud it to be the [arne 
wit;h me conduCt:im pu ted to him in the 
Wormation in aU points, to affinn the in-~ 
formation, ,by finding ,the defendan t gui/~l' of 
the charge in· the manner and form fet forth 
in the I information,. (for thofe are the word~ 
ufed in a verdict of conviCtion;) and, if they 
find, his conduCt, as proved by the' evidence, 
to fall !hart of the conduCt i~puted to him 
in ·the informationjnany of the four points 
above-mentioned, to deny the information, 
by iinding the defendant Not guilty of the 
~harge in the manner ·and form ret forth in 
tb~pinformation, which are the words 'ufed 
,~ a verdi~.of acquittal." This feenlE~ to Ine 
,1P be, an accurate and plain ·dtfcription of the 
duty of a jury on the trial of one of the{~ 
infdrmations. . . 
:\. .. 
~r " 
~1:.'.When . the jury have thus exercifed their~hequer. 

m.l'> f' ,. h h h d'·r. d ' tJon, w he-JI~,,~e ,0 ,l~ql'l1f1ng w et er t e e!e? ant s lh~r (he • 

.. eal conduct has been commen[urate wIth the offence, a~ 
", h" h' r. . Uated In 
.~9ndud 'Imputed to -1m In t e InlOrmatlon, the ~nfor:-
and have d.ctennined that it has been Co, by rnatlll", IS 
'.' " . a legal of-

. finding fence, of 
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:f' ;~~~~}indjnghim guilty of the ~harge .in ~e ~an.:-
Jn~nl In a ner a!1d form fet forth In. the Informatlop, 
lempor~J there {till remains another point 'tq be con
~~~~~:o~soffidered before judgement can be given' agaiqCl: 
Jaw. the defendant, which is whether tbe offenc;~ 

fo charged and found by the jury is a publick 
off~nce, or an objeCt of legal. pu~i{}upent. 
For, if it 1ha11 be made appear by juftand 
legal reafonings at the bar, that t,hewriting 
and publIlhing the paper in qlldlion, though 
it was done dellberately, and has the teI)..dency 
afcribed to it in the information, yet is not 
an offence of fuch great and publick con1~~ 
quence as to be an object oflegaI' punilh~ 
ment, it v.'ill be the duty of the court' to 
forbear giving judgement againfi the d'efer)~
dant, and to difmifs him with ilnpunity, not
withfianding the verdict of conviction foun4 
againft him by the jury. But this, I app~e~ 
hend, is a matter which the judges only ha,v~)~ 
right to deternline, either upon a motion nlad~ 
before them on the behalf of the defendartt 
in arrefi: of judgemen t, or of their ow n accord, 
without fULh a motion, if they ,of their ow.n 
accord come to be of opinion that the fatls 
charged in the infonnation do riot 'coii1\itute ~ 
legal offence. For this is really and truly a 
m.ltter of law, and not a fecondclry fatt~~ or 
inference from other facts, nor a matt.er...t9 
which the. teftimony of witnetf~s is in any 
de~ree applIcable, (like the intention of the 
wnter and the tendency ofth/c;' p.aper, ~I)d 

other 
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other' (uch "fecondary' faCts as have been. 
~bovej m~ntioned,) and therefore is not a .fit 
obj~ct of the '-confideration and determination 
~of ';t :jury. ,An infiance or two win tnake 
this . matter 'very plain. It is certainly, a 
publiCk and punifhable offence to publilh a 
p,aper :'teriding ~o difgra.ce and v~lify the king 
*~oo t~e throne, ,an~ alIenate the affetl ions of 
tu~ fubJetts from- hIS perfon ,and government, 
iD;ore efrecially if the imputations thrown out 
fg~in~.him :are falfe.' This wa~ the offe~ce 
coJt1mltted by DoCtor Shebbeare In the reign 
o£ our late gracious Sovereign, George 11. 
f?r which, in the opinion of moil: people, he 
was defervedly punifhed. But, if the fame 
apufe' were now to be re-publilhed againft 
'~he fame good-monarch, it lAlay be doubted 
whether the, publilher of it would', be an ob. 
ie~- o~ ~~ga~' pu~i£hment, thou~h he ~o~ld 
]\lIUy '~ncur the cenfure, and excite t~e Indlg: 
~ation, 'of ~1l good men that remembered th~ 
Juft and prudent government, and refpe~~ 
14e memory, of our late fovereign. For, 3;S 
it c~n no longer tend to produce the fame b~ 
!!~e~s 3:s formerly, the monarch, who was 
the,opjeCl: of it, being no, longer among t~e 
.liiing~ it ,feems unreafon~ble to fuppofe tha~ 
it could' be the objeB: of that legal'(:enfure· 
~\Vhich was grounded on its tendency to pro ... 
'~uce' thofe bad effeCts. Yet it ~ight, be ta~ 
on the other h,a~d, that it ~ill had .a . teJ¥le~(fy 

'~<? ,.produce lome bad effetls, ~hough not the 
I' hlme 



, fame as before, nor of fa great' impdrtanc:e;: 
and that, on account of its faid tendency to pro
duce thefe leffer bad effects, it ought ftillto; 
be the object of fome, though a lefi"er, legal 
punilhment. And to t~s it might be rcpiie~ 
on the behalf of. the re-publiilier~ that every 
aCt that in (J finall degree has a tendency, to' 
produce fome ill ef;fed, ought n~t to be the 
obje·J: of a legal pUlu1hment, and IS not {o by· 
the law of England ;---that, fOT example, the 
moll fcurrilous wor~s fpoken, (but not writ,.. 
ten,) even of a perfon now ali'Ve., are notth¢ 
objetl of {uch punilhment~ but only of a 
civil a'.'tion; and many fcurrilous Words are
not even the objet .. of a civil aCtion, but only 
of a proceeding in the ecc1etiafiieal court of 
the bithop of· the diocefe, carried on Ir(J 

Ja/ute anima', it corTftiic,ne morum ;---tbat.only 
thofe aaions are th~ objeas of legal puni1h.-r 
ment in the t~mporal courts which have a 
tendency to' produce fome very pernitiou9 
pu blick confequences, and difturb the admi
nifiration of the governlnent; and that thi. 
was not likely to be the effect of a republi~ 
cation of the abufe upon our deceafed 1Ovc
reign; and cOlltequently that fuch a republi
cali'Jn was not the object of legal puniihment. 
Now in an this argunlent the teftimony q~ 
,,·imdTts is evidently. quite inadmiffible; nor 
Cln ne;-..: feafon, or common {en fe, deter...; 
nline on which fide the truth lies: but it 
is plain that this Cln only be detennincd 
bJ the pr.i.ncipk.:i of the crilninJ.I law of 

E:1g]an~, 
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England. and the dccifions of former judges,. 
upon {olemn arguments" in cales of the {arne 
kind, or iliat are nearly fim.ilar to it, if {uch 
are to be found : and, therefore,. it is truly a 
matter of, law, and muft be determined by 
the judges only. '. But this does not at all in-. 
ter£.r.e . with the right that bas been above 
akribed.tQ the jury, of determioing the truth 
of- all the charges contained in the informa
_,. or declaring whether, or no, the con
d...a: of the dd"endant,.,. a$~proved. b).f the wit ... 
Ile«es, ~ees, Qf is commenfurate, with the 
amdutt . unp~ted, to him in the inform:ition. 
with ref~t. to aU the aIleg.atian.s of which 
the. infotIllation is com pofed.. . . 

, 

I have now· ao~· through all I had to offer 
in the way of· reafon and argument, con
~erning the extent of the province of the jury 
in the trial of an information for publi1biI:1g 
a .feditioui libel. I am fenfible, I have ufed a 
great number of words on tb.is occa{ion, and 
~en fCDme repetitions, which I knew not well 
how to 'a-vaid, and which, 1 theref<»re hope, 
the 1 eader will . excu[e; more ef peciaUy. as 
the teafon of my treating this matter {a Fully 
was that he might dearly fee the grf)unds 
upon which I have pre(umed to differ in opi
nion from toofe learned and refpeetablc per
Ions who have declared. that the intention of 
.the publi1ber of a feditious paper is a matter 
of larw, whKh the j¥ry have no right to 

. H h h confider. 
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cbnfider. The great refpeC1:: due t~- thore 
eminent perfons nlade me at firft almo1\: afraid 

~,.,' tQ differ from them, and ~xcited me t.O ,e~a
'1)1ine the' ful?jeci: wi~h, a's' ml:lch care and at

\'-' t~nlion a$ I was capable ,of betf6Wii1$ on it; 
,1, ,in confeqrience of which l became perfealy 

convinced, that their upinion was not weU~ 
grounded.' And the, fame refpect' to ' their 
~uthority made me, afte.~wards c~uti~us of ex~ 
prdling the opinion I ~ad. formed in oppo~ 
fition ,to tha .. which they had declared, ,:"ith
out, at the fame time,' fetting forth, in th~ 
fulleil: manner I could, the reafons upon 
~hich I had, prefum,ed to dHfer from, them, 
and adopt the other opinion. And now, 
that I have ventured to ftate and maintain 
that other opinion,,' I iliall (from the' ~ame 
motive of refpect to thofe great perfons) 'e9:
deavour to confirm -and fupport it by. th~ 
authority of other great perfons who forInerly 
held the fame high offices of judicature with 
themfelves, oppofing judge to judge, and chief 
juftice to chief jufiice, in at leail: equal num.
bers, and marlhalling on n1Y fide of the ar .. 
gUlnent, . -~' 

·'.0'. 
Pares a'luilas, et pila minantia pitis J 

1~~ the, weight of thefe great modern autho:
ntles {bould be thought,to over-bear the' ar .. 
guments, wh~ch, in the courfe of this- in-

'quiry, have been deduced from realon only, 
in 
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'~"%Jft\vo\uJ, ,~f -what.. I take to befhe trueopi-
.Dtp-f',:uP?t!- the fubJect.. . ..'; i' .' 

~~;f*,~~~: fatllo~~;,tria~ of the f~ven "bilhops, ~e~t~of~;. 
~~9,. ,:YVt.n~ 1?rofecuted In th~. ~ y~ar· ~f ~he port of th e 

~t0: ~f ~~n. g Ja~e~ •. II~' by ~n, inforP:lat~on' f~fia~~s: 
11fl.th~ ~~_urt, pf Klng"s-bench for pu~11ililng p 

~.le.al~~oushbel, Sir Robert. Sawyer~ (who 
lw.~·.been attorney-general,) M.r. Fiilch~' and 
Nt. SQ'i;ners, .(;.vho was afterward'~ tord~chan-
ce~lq~,) . \vere,. ~f ~~un[el for the bilhop's, and 
.Si~ rhomas:Po~ays, (t~e then.attorney-ge.-
~~ra],) and Sir WihiamWilliams, (the 'then 
SQh~<;it9~7general,) were. of counfd for the 
C~own,.&ir Robert 'Sawyer' contended, ." That 
"~_6~~:,the faJfity of the, paper, and that it 
.~t . Wa~. ~ali~j~s and feditious, were all mat~ 
.", Jer~ .9f Jatt,'.to be~ proved j" 'and made this 
!b~ fidl: ,hea~' of.}iit fpee~h to the j urr: fo 
that here we tee, that the falfehood of the 
~,~p'~l~~., ,the '~a:lidjohi: intention of the writer~ 
jl~d'\ tb~Jeditious, tendency' <?f the paper,' are 
al~.'~~~rted,t 'by thj~ ~earne~ lawyet· to. ~'ln~t
ters. Qf faa:. and obJeas of the confideratlon 
'<of iiiejriry. r '·His' brother~coub[el held the 
fame language. Mr. Finch expre«~d him[cff 
thus :, ,".If; y9u, . gentlemen, ~ol.lld thiqk 
" that there is evidence to prove the deli-
~'~,fery, by ,the qilhops, of the paper fet forth 
:'; lYr,thR i~fo~mation, .yet". u,nle~s ~~eir pre
.'~' (eJ)~g. ~t . to the king In pnvate luay be 
(,('II~i~',',to be 'a ,m~~ic,ious aqd [~~i~~o~s libel" 

t ~ • ", 'ft,.J ... _ . ,T~ H hh -2 . ',' . .. , cc- with 
:lA 
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-Ie with all intent to fiit op t1le~e to re
e, dition, and to diminiffi the Kirig's" P'~l~ 
" gative and authario/: unlefs all. !his', ~ae 
~~ 'be found; there IS no man h'nng can 
,~ find the bi'fhops 'guilty npon thisinf()rm~
." tion."This Was mIerting, that the ill in
tention of fiimng up difcontents in the mincls 
of the p~,ple againft the King, was an den
tial part 'Of the charge, and one that the jut}' 
ouglit to take in'to their confitiera'fion, anti 
not leave to the judges 'as a mere inference df 
law. Mr. Somers fpoke next, and faid~ Thn 
·u tbe paper could n~t pollibly Air ·up 'fedi
" tion in the mind~ of the people; 'beeat1fe 
" ~t wa'S prefented to the King a-]one. F al~e 
., It toufd hot 'be, b'ecaufe the matter ctf It 
n wa'S true. There could 'be nothing of rna-
4-4 lice: for the occa1ion was not fought; the 
" thing was preffed upon them. And a libel 
ft it could not be, becaufe the intent was in
n nocent:' The attorney-geJterai, PO\IVys, 
thereon faid, ... , That he'1hould not Y/OW med<fie 
.~ with what the defendant's counfel had dl
~. fered, becaufe it was not pertinent. tt And. 
then Sir Robert Wright, the chief jufiice, in .. 
terpofed with thefe remarkable'Mlrds: "Yes, .e Mr. Attorney, I'll tell yoa what they 'offer; 
ee which it \villlie upon you to give 'an anfwer 
.... to: they would have you thew '!row this 
u h~s difturbed th. government, or dimi
ft nl~ed ~e King·1; authority ~'. Here then 
'we have 'king James II'd's chief jofticeof the 

- ~ng~-
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W~~" cxprefsly ~~ing :~ 1h~C&
~.eti tnal at .bar, that tne tendency of dF 
'Mer ... que{lwn, todifiurb :tbeg~~l\~ 
~ Ito, be :mscte out to the farisfaCtiOn ~ 
~ !~lU.t'y. ,Mr. Juftice PoWell ,{aid, ~, The 
.:\~ ~ CQntrillaooe and publication ar.e both 'Iilat~ 
J~''''rt~rs ~f fatt, and, upon iftu.e joined, t~ 
.. ? g.uror-s a·re judges df the faa, -B-S it is laid 
~.~, m the information." Mr. Tuilice Holl~ 
\ '" J 
rway, ~ftert;he .evidellCe had. bee~ fu~mea 
'II1P to, ~the jury, fpQke thef~ words: c, The 
J;~ I tIuefiion q,g, whether this petition be a, Ii
~~d"ei" ·or no. Gentlemen, the em/.and ifltettt 
~~'.~f-l!'Jlery aCl:icm is .tD ,1JedX)lltfiJeretj; .and like
,.. r wife in this cafe w.e are to oonfuler the 
;~''';nQttH'e Gf the offen~e that th:efe nobte,per.-
C( (ons arc cha~d with. It wa,s for deh.;. 

:.~- i'veri.gg a l'etitig~ which, aa;<i>t"-dingas.they 
;~~,:ha¥e made their defence, was with aU,hll
-"~: mili~ and deoeacy dlat 'cooiq be: foO taat~ 
. H ,;t, ,th~r-e was 1Il0 --Iii Jintent, Qlld ,they, we.t'e 
.• ~, aot me,A .0£ ~il lives) or tile Eke, to' d~
. ~ Ii ver a petition ICa.nnot ~be Q fa\llt~ it he1ng 
,'1" )the JAgiut, .of the f.nbjOCl: ,to 'peti:tio1'l.o .if 
~~ ;Y«I M.ejatisjied .the.r:e was ·an ill' ,,-fttNltio..ll,·if 
~:~: "{etJ;tion, or r/:Ne lill.e, V~U ought to find. thcfl 
t " ;~jlt.'Y: :but, if theve ?be' n.o6hil!l~ ia the 
l~c ;lcafe ~af that .kind, I think ,it is no libe1. 
, •• :~' Ilt,t~",elttQ you, ge4'ltkmen: but d14t is my 
_~ Icwtmon:" , The jury are here e;Kpref~ly di-
~fted. ,00 contidec, ~ihether the. hilhops ihad 

Jai)y InteBtioa offeditioo, or ~e.t, iJl,p~~Jen ting 
.,. '. ) . 

.. ( .1 • <!. 

, ' , ~their 
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. their petition to .the King, ~nd to find them 
guilty, or not gUllt.y, a.ccordlngly. S? far"yOlS 
this judge from thlnkmg, that the mt:!D.tLO,a 

of ~he deft.ndJnts was, a Inere inft;fence of 
law, which the> jury had nO,authqrity to make. 
1'vlr. Juftice Powell went further dill;, and 
faid, that the falfehood of the ,pa~ er, as well 
as tbe maliclOus intention of the pubhihcr pf 
it, and. its tendency to difiurb the. gpvern
ment, ought to be proved: by which we 
may ob[cne, by the bye, that the modern. 
oJ,in~on, " ThJt the falfehood ,charg~<l) UPOll 

~' a lIbel in an information, is not a material 
cc part (;f the charge, and needs not be pro~/I, 
was not at th.lt ticne univerfally adopted 
by the judges. His words are as follpws: 
" Truly, I cannot fee, for my part, any thing
" of (eq~tion, or ~ny other critne, fixed upo ... 
" there rev(;,end fathers. , For~ g~ntlemen, 
c, to Jnake it a libel, it muft ,be falee, it muft 
c' be nlalicious, and it muLl: t~d to fedition. 
C1. As to the falfehood, I fee nothiog th~t is 
cc offered by the king's counfel, nor, .ny 
',' thing as to the malice. Now, gentl~lleni 
". the natter of it is before you; you are to' 
ce conLder of it, and it is worth your cOl1fi
" derJtion, &c." SUC11 were the djredion~ 
of chicI' Juilice Wright~ and Ju!l:iceHoIlow~y; 
an~ Jufuce Powell, at this famo~s .tr~a~ :,J>y 
whICh ,we fee, that the intenuon of the .. de
f~lldJuts in publi!hing ~he pe~ltiQnJ o~ p~p~r ~ 
ap~ th~ _t~nd~~cy o( .ttl;! paic", l~, r~~~, dif-

cO.ltents 

• 
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cBiit~ntS' in th~' minds of. the Kirig's· ~(ubjeas
ag~iirift· his govern\ment, were fo far from be: 
fflg confidered bt theln as mere inferences of 
.~;)which they, the judges, :.only had a righ~' 
tcfmake, that they were recommended to the' 
C{)hfidd"cltion"of the jury as the principal oh~ 
J.e~ys, ~ tv which it was' neceffary for the~ to 
attend.' And' chief Jufiice Holt appears t6 
ha\le been of' the fame opinion, when he
ibfurhed ·rip . the evidence to the juryupbf! 
fhe trial of the inf6rmation againft Tutchin:; 
~e~ iwriter and publithei- of -certain papers~ 
c~nett 'fhe Ob(erva!:ors, in the year J 704. Hi.s, 
wOrds;'? on -that 6ccafion,. wete as follows: 
'l· :Gent1emen-"'-of~the Jury, this is an infor..'. 
,,, .. matlon for publiihing -libels againfr the 
'!"~een !lild 'her'gbvernment." And then,
after frating the -p·roof of the publication, and 
re~dii1g fotl1e paffages from· 'The- Objer'iJatorJ, h~ 
gb'e§~on .in this manner: " So that, now you 
":'hav~\heard' this evidence, yoti . are to con-
IC - fider whether you are fatisfied th~t Mr. 
"-Tutchin is guilty of writing, compofing, 
'F'ahd puhlifhing thefe Libels. They ~ay ~?ey 
I~ 'are innocent papers, and that nothmg IS a 
".! Libel but what reflects upon focile parti~ 
~H'cular perfon. But this is a very ftran'ge 
'f doctrine, to fay it is not a l~b_el refleCting' 
fe, ron government to endeavour to poffefs the 
"people that the government is nlale-ad'::' , 
" \ minifter'd by corrupt perfons that arc~ em- . 
" : ployed "in fuch ahd fnch' ftatioHs:, either '-in' 

.. - U'the 
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" the ~ni", or 'lrmy. ~c! For- it i& ~"'~~l 
.c for all governments tnat the pecpk' ~1 
., have a good opinion-· ~. it-:' 1 ~ 1it>YaiBIJ 
., can be work thaD' to· end~a\'&Ur ~ pl'dC~ 
., any animofitie~ 2S to-the maltagemellt~ it.~ 
.~ This 'has, been .always looked 'npee~ .,.1 
.c crime; Jtno ·no ~vertiment CaB' 'be 'Cafe,. 
cc without it Jbe ptini&ed .. # • Now, you .,.,. t,,) 
,c: conjider, whether thofe words, I nave ~ 
" to you~ do not tend! to beget an (ill opinieltl-' 
.4 of the adminiftration of thegoterlimeHL" 
Here we bod this able Chief J uftice exprefdy 
direCting the 'jmy to confider 'the t,ntkwe,iof 
the papers in qudliOJll, to wit, Whether .., 
do not tend to- beget an ,J ill- opinion of' the' 
adminifiration of the gdyernmeftt 1 How dif
ferent is thi~ condud. from a1ferting that thi. 
tendency is a ~ere inferen£e of law, whiclt: 
the judges only have a right to 'make, ' wj~~ 
out any concurrence of the jury? ' From- thefe 
authorities, together with the rea.fons· aboVe 
fet forth, ~ I flatter myfdf, 1. that I thekrcader 
will join with me in concluding, that, tlpOII. 
the trial of an information for writin g -and 
publilhing: a feditions paper; the jury bave:a 
right I to determine all the particoJQrI:of~""l 
charge, the malicious intention of th~ ~ . 
and the mifchievous tendency of the J paper; 
as well as the more fl1'nple &at of the writ .. 
ing and publication·of it, and the meaainK' 
of the blanks and feigfted names in it; Ind' 
t.hat the only qudlion. which thcrjudgte aN 

. to 
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tQ dttcrmil\le, is, wheti,ler,-1if..,the whole in •. 
f.~ation, 1w~th "all. the ~negations con tain~d ' 
ia .iti ,t~ .~licious intention of the wri~r~-" 
Q~d,~Re_ mif<;~evQus . tendency of .the _papcyr,.. 
b(t~itted b;--the defendant, ·or found by!> 
tje;iUry, t;Q be true, the conduct fo defcribed 

. a(l4 found, is an objett of legal cenfure. I. 
cpuld ,with,' that even',this Iaft partic?lar were' 
~9-. to..-be determil;led by . the j~ry: but, it, 
r~r, :lltJuft q:mfefs, appears ,to me to# belQng 
to the 'frovince of ~he judges. ~" 
',. ~ 'j i...... .. . _ ,. .' . '.' , , 

I - t • : ' r 

!(Th~~()€~a1iQn of entering into this difcourfe, 
abO';'t informations. for ~feditious Jibels', and! 
t\l~ ~'r1§ht, of the jurj to deterIll:ine all the 
ml.t5ers, contaiAed in~ them., I was to lhew that. 
t~propofal made above in the foregoing plan~ 
ftt." I Hle" ~miBiJl:ra.t-iQn. ,of j uftice, in the. pro""! ) 
vi~ce.f?f ~ebeck, to ,wit,." That the juries 
',~in ,.that· ,province. iliould· have, only fpecia!1 
'~~s. referred ;to !them for their determi- l 

c~::JftationJ" would not· at all diminilh theiri 
~wer ~ the trial of informations for this of-· 
f~e. This,-; I prefume, is now fufficiendy 
appar~t. For,fin~e all the allegations, cOQ-~ 
tained in thefe informations, are matters, of 
f@.tJf' or ,fit objects of a jury's confider~tiQn" 
it : is ,-evident· that they would retain their; 
power of' determining them, ,when they ihOllld1 

~~if~rately attd difiincl:ly denied by the de-; 
feooant, .(according to ,the nlethod propo{t~d) 
in. ,that 1>lan,.) .. a:t. w~ll 3:& nqw., tha~ .~h~y .~re: 
0)' Iii '-, denied 



[ ~3~ ] 

den'ied by hitb In .the"lull'1p ;:by. ·tbe,g.;~ef~l 
plea of Not'lgtlilt,.. In that ,are, his. jpl~ 
would Tun thus: Itt, That he did not wrir.e 
the paper in qcei1:ion; 2diy, That .he did 'Wt 
publilh it; -:dly, That~he had no bad inten ... 

• tion cin publiihing it~ '.but did it by ~iilake. 
or not knowing its contents, or 'not with a view 
to fpread it through the world; but to pn;vel1t 
its being fo ipread, by delivering a cop},(of it 
to a rnagiftrate; or p~caufe. he conceived. it 
to be likely to produce different effeCts icom. 
thofe defcribed in the information j and 4th1y, 
That it has:not, in truth, the tendency a!cribed 
to it in the information, but; a tenden~y to 
produce very different effe6l:s'. An.d th~e jury. 
would give feparate verdiCts, diftintlly' upon 
aU thefe different queftions. In ,. both ways, 
of;. proceeding the fame matters. . would ~e· 
confidered and determined. b.y them",:' only in 
the one way they would do it feparately and 
diftincHy, or .i.~ the detail, and ih the other 
they would do it 'in the lump . 

. .. 
I hope therefore, that the friends of Publick 

Liberty and the Trial. by.Jury, will not con
fider me as an enemy to that excellent Infti
tution, on account of the alterations I have 
r~commended to be. made in it in the pro
vince of ~ebeck, In order to render it more 
cOJ?-venient and agreeable to the people of 
that province. But, if, after all I have al
ledged in fupport of them, thefe alterations, . 

In 



'in j thate"cellent mode of trial; iliould be 
rtJieught whimflcal: and injudiciQus~ Qf dan~ 
~ger9us to the liberties of the people~ I beg it 
JWia~lbe' remembered, that theCan~iarig ~re, 
--upon t1l(.fwh<J1!e; wtll pleafed· with the- trial 
,by jury,: in civil matters as well as criminal, 
:even 'with all t~e imperfections and inconveni
I~nces,·which they have objeCted to in its prefent 
form },as:appears by their ufually having chofen, 
:rla~i~· the· fpace of ten years,. to have their 
, civil fuits~ in the courts of co~moll-pleas in 
·that province, decided by a jury.t . whei}ever 
the matter in difpute has been of any confi
derable value, although they might, if they 

'{had pleafed, h~ve left ,the whole deci4ioll ()f 

r~ to the judges. And therefore, I hope, 
this e:8cellent mode ;of trial, of which they 

-have!been caufelefsly deprived by the late <l.!!e~ 
I I bock-act,; will be reftored to them • 

. I L. 
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; 4, ~ 11' -," ",llmo'q 

A Remark on the Poffibility' of re-' 
viving fome Parts of I ~~e 'Fre'Iitl~~ 
Law in the Province of' ~ebeck" 
for the SatisfaCtion of. his Majefty.' s 
new Canadian Su bjetls j n . the fai~', 
Province, with RefpeCl: to, the Settle-, 
ment of their Families, without re-~ 
voking his Majefiy's Proclamation' 
of OCtober, 1763-

I T has been lhewn above in pages 285- ~92" 
that the king had, by the .articles of capi-. 

tulation in September, 1760, and the .de.fini..; 
tive treaty of peace in February, 1763, re-
1erved to himfelf a power of introducing the, 
Englilh laws into the province of ~ebeck, 
in lieu of the (:ufiom of Paris, ,and other 
French laws and u(ages, that had been ob .. 
ferved in it in the time of the French goverll
mente And it has been {hewn alfo, in the 
fame place, that his Majefty, by his royal 
proclamation in October, 1763, did make 
ufe of the power, fo re(erved to him, for the 
purpofe o~ intro~ucing the laws of England 
Into the fald provInce, as well as the Engliib 
~ode of government by a governour, council~ 
~nd afTembly. The latte: inftitution, to wit, 
the government by an atrembly he did not 

promi1e 
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promife to eA:ablilh immediately, but only 
as.tjfoif.t-(lS Jhe' jiju.aH~n and ci-rtJlmjiMifEs- of tlie 
prr~fnFe '!f10u,/d ,adfJ;ZJt thereof, whie:h was g~ne
r! 111 'underfibod to meap as foon as" .~re 
vt~j a.'''fitfficient nu~ber of prot~lla,nt' land
~ld.8-s ,in/the'province, to afford to theCa
rr;PA!!1s/,-a reafonable.choice of members~ '- to 
c.?i1lti~pte f\lch aifetp~ly: but the other regu
lanbH,'" the -efl:abhlhmento( the! la~s of Ellg
la11a in the province, was to -" take place inz
t1Jfdiauty, .. his' Majefty :a1furing' his fubjects, 
(who £bould go and, reticle in the faid pro
vince,) that, in the mean time, and until juch 
'!/Jembiics can be called _ as ajorejaid, a/l: per~ 
J~»t.' :.inhabitt:ng 'in, or rejorting to~ his M.aJefly's 
jtl;d;:eo.l~lzi~s, .IGranada, EMl::"Plorida, W,~ft-
F!lorida,Hand 'Q,!!eheck,] may confide in his 
~'rll. prote8ion jor the enjoyment oj" the ben~-

.fit.Loj., the laws of his realm of Eligla1zd,: and 
t~t·for~that purpofe. his Majtfty had, given 
power under the great feal' to the governours 
of his' 'MaJefty' s faid new cqlonies to eree): 
alll:d conftitute, with the advice of hisMa~ 
jetty's councils of the {aid p.rovinces refpeEtive-. 
ly, coutts of judicature and publ.~ck juftic~ 
within the f~id provinces, jor t,~e ~('aring o?zd 
ddtrmini12g till cauJes, as well cr~mil1aJ all~·p·v.i(, 
accordt'l~g to law and equity, 1 arid 'as, 1!e(lr!~~ may 
he, l:'!1g~cedlily tri' the laws. oj E:$/~tld ;~!th 
libettIY to an perfons, whq luay t,h.ll?~., them-:
fulves aggrieved 'by' the fentence. o.f:' fu~p 
oourts, in all civil 'cafes, tq appeal, u'nder the 
J II (fl'-) ufual 



u{ual limitations and refiriltions, to his Ma
jefty in his privy council. Here is a foletnn 
aCt of the of the crown, under the great feal 
()f Great-Britain, introducing the laws 'of 
England into the province of <ll!ebeck. And 
this was accompanied by another important 
in1l:rument, likewife under the grelt feal of 
Great-Britain, the commiffion of Captain
gener al and Governour in chief of the pro
vince of ~ebeck, given to Gen~ral Murtay, 
puriuing the fame plan, of efiabliihing the 
Englitb law in the province, that was adopted 
by the proc1amatin. And thefe two infiru
ments, which proceeded immediately from 
the royal authority, were followed by pro':' 
vincial ordinances made by Governout Mur:' 
ray and his council in conformity to them, 
ereding courts of judicature in the provinc'e 
to adminifier jufiice according to the laws of 
England. And thefe courts fat and aded for 
ten years together agreeably to the faid ordi: 
nances; and all forts of contraCts were made 
in the province upon the (uppofition, that tho(~ 
laws were in force in it, and were likely to 
continue fo; and the bulk of the Canadian 
inhabitants of the province feemed very "ven 
pleafed with their condition, as well as the 
Britifh fettlers in it. Who, that attends t~ 
thefe plain facts, can hel p being afionilhed, 
~hat, at the end of abollt ten years after the 
IDtroduttion of this Englifh fyfiem of g0-
vernment, namely, in June, 1774, an act of 

parlialnent 
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lWfliament . iliQijJd IX,lfss JQ. revQ.k(, .. 41Jnul. 4nJ 
!i¥iNft, 'Void, $his, ,fs:ries of folemn puhlick i,n
,i5Vm.ents t To what promi~s of go~ernment 
can .peopleJIereafter tfUft ! --- It would furdy 
have been more dec~nt, and would have /hewn 
a, g1:eater, regard to the dignity of the cr(jwg~ 
;i~4' a gr~ater tendernefs . fot its honour, to 
ha.y~.left the pro(;la11)ation and the governour's 
c,oJIlmiffion in fprc~ in the pr~vince, and to 
have revived in the province only thofe few 
ilwts of t4~ ,form.er Fr~nch fyfiem of law~~ 
thflt,were judged to be moft.eifentially ne.
c~(fary to t~ domeftick peace and fatisfa~ioll' 
qf the Canadians; which, I believe, would 
have b~en. found to be nothing more than 
their laws of tenure, their modes of conv!,!y ... 
ipg land; the laws of dower and inheritanc¢ , 
o.flap.d~d p-operty, and perhaps of the diftri.
pution of ,the goods of. perfons ~ho. die in
~~ate\ Surely •. this wO\lld have been a more 
prudent, decen't, and honourable w'ay of pro
ce~ding than totally to refcind the royal pro~ 
Clamation of Oaober~ 1763, and all the other 
important publick acts above-mentioned! Aud 
tbis more di~reet and cautious way of pro
ceeding feell¥' even to be fuggefied by fome 
~9rds in the proclamation itfdf. which feem 
'tp have been intended to preferve fome p4rts 
of the French laws :of the province, which 
might be thought to be moll: neceiTary to the 
f~tisfaCtion of the Canadians, and to prevent 

the 
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the immediate introduClion of the. B~ 
JaWs upon thole heads;' Thewords, Il I 
are thefe, "That the couru.:of judicature" to 
be ereCled 'in -the faid province,rt 1hall deter~ 
mine aU caufes, as well crirninal,as civil, a-c~. 
cording to law and equity, and, as 1Utir IlJ ifill)' 

k,'" agreeably to the laws of England." Thefe 
words, as near 0; may .. be, mull: have 'fome 
meaning. And the moil natural and obvious; 
fenfe that Can be put upon ,them,' feemsto be' 
that of an intimation to the king'a Englilh 
(ubjetts, who {liould go and fettle in the ~; 
vince in confequence Ofl this I proclam~fibn~
that there might be lome fubjetts..j (of a nature' 
not to affect their ptincip'al concerns,1t their 
perfonal liberty, and the fet~urity of their. 
commercial property,) upon which the laws 
of England ought not 'to be,} and would, not 
be;' introduced into'~ it. And thefe, we may 
prefume to have been (though i I confefs, it' 
is ~ather to be lamented, that they were oot" 
expre1Ted in the faid proclamation more dif-' 
tinCtly) the modt:s t of the tenure lof ,lands, t 
the t methods of conveying them,I' and the I 
tranfmiffion of them by dower 'itnd inheri.~ 
tance upon the deaths of their then prefent· 
proprietors. I. For thefe, it is certain, are parts' 
of- the law of England, which, if they had ~ 
been fuddenly introduced into the provinc~' J 

~uld;' hcrve create,d great uneafitlefs and con .. -
fu~()~ : i and t confequently, we'may reafonabl". 
f~pp,o~e them to have been thofe parts of the' 

- la\v 
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kw, LQ( E~land, which his Majefty, in his 
royatwtfdom and ~ qlem~n<;J'< intended to ~~ 

. ~~" by the words, as near as may b~,-Jrom 
, ~18~ral. body ,of the laws()f Engl~l1~, iIi1 

trHl\4¢d by the pfoclam~tion. And there, J~ 
wiJl vent,ure to fay, are the only ,parts of, the 
]fl,W rclf England, :the introduCtion of w1;licb 
in,tolthe' province would be attended with 
t,ht>fe. unhappy. <;onf~quences. And according~ 
Iy; ,we find th~t ,t~ef~, and the laws that ex
clude papifrs, irem places of trutl: and pro1it~ 
<-wh~ch 1 latter 'laws ~an affi;tt hut a very few, ' 
prIlfoos; in the province) are the only parts of 
the law Qf, England, to which the Cana/dian 

. petitioners, ,.who havedefirecl- ,to have their 
anti¢nt.laws refiQred: to them, have n1ade any 
~ion. , And if~he[e petitioner~ have obo:-; 
j~edAo no othe,r·. parts of the law of Eng~ 
l,ndj ,we may: be {ure that .. tHe bulk of the 
Ganadian freeholders f in the: province wQuld, 
no.t,object tOlthem~ becaufe itis well kno.wn' 
that. they, are much better pleafed with the 1 

Eagliih laws and; government, than the handi' 1 

ful.ofmen .whbfe names are figned to that f 

~jtion. The Canadians, ,~herefore, might~ 
havc~b~en made,eafy without rev4king, an.~, 
nit/ling, :1&1Zd-, making void, the royal proclama-r ~ 
tion' and prornife above-mentioned" by only; 
interpreting thof~ words, as· near as may b,e .. ' 
agrrtffZ!JJe to the .I~ws of E1fgJand, in fuch a, 
manner: as to preferve to them theil· antien~: 
French laws and l;uftoms upon. thofe tender.i 

t· 'Kk k fubje8s 
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fubje.:l:s that relate to their domefiick happi
nefs; or, if thofe words are not thought to 
be capable of fuch an interpretation, by re
viving and refioring, by exprefs . enaCting 
words, and in oppofition to the proclama
tion, the French laws upon thofe fubjects. 
The revoking the proclamation only Jo for 
would have been juil:ifiable. For it would 
only have been correcting an error, or, rather, 
fupplying an omiffion in it, that had ari[en 
from precipitation; fince no one can fuppofe, 
however general the words of the proclama
tion may be, (unlefs they had been quite ex
prefs to that purpofe,) that it was the inten
tion of the framers of it, at once to overturn 
the laws of do\ver and inheritance throughput 
the province. And this would have given 
no diffatisfaC1:ion to the Englilh inhabitant,s 
of the province, who are the perfons to whom, 
the prOlnifes in the proclamation are princi~ 
pally addreffed, and who have fettled in. th~ 
province in confequence of them. And, 
where the per10ns to whOln a promife is 
made, content to the non-performance of it, 
the perfon who made it, is, by all the rules 
of jUil:icc, abiolved from the obligation to 
obferve it; even when it has been made with 
iolemnity and deliberation. Thefe, there
fore, are the parts of the French laws of the 
province of ~ebeck, \vhich might have 
been either revived, (if they 4ad. been fup
pofed to ha,"e been abo1ilhed.) or confirmed. 

(if 
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(if}~ey' qad. bee~ fuppofed to be fii1l1egally 
in lOFce,) by an aCt of parliament, withou·t. 
any breach of the royal promife made to the 
E.n~l~lh fettlers in that province, or rather, in
ded:l~ to all the inhabitants of it: for the pro~ , 
mif~s, ip. ,the proclamation were made to all 
the mhabltants of Canada, the French as well 
a~ .the Ei1glilh~ though they feern principally 
to' have been intended as inducements to the 

., -t', 
]atter to refort' thither; and the bulk of the 
Frehch, or Canadian, inhabitants of it have 
(as we have feen,) been well-pleated with the 
introduCtion of the Englilh laws into the pro
vince, as Jar as they have had experience of 
t~em .. But no argunlents can be juftly .de
rived from hence for refcinding (as has been 
~_~ne by the late act of parlimcnt,) the whole 
proclamation, fo as to deprive all the inhabi
tants of th~t provinc~, both ·Canadian and.Eng
lilli, I of thofe excellent parts of the law of 
England, which muft necelfarily be fuppofed 
tg; have .been intende~ to be i~troduced ill~O 
tl~e provmce by tho~e empha.tlcal w.ords 111 

the proclamation, whlch promt(e to toe per
fons who lhall refort to it, and refide in it, 
the ~enjoyment of the benefit qj tbe laws oj. eng .. 
land.) 'Now thefe words, as I conceive, Inu'i1: 
be~uppo(ed to have b~ell meant to introduce;!, 
at leafi: the two followmg partsof the law of 
England; to wit, fidl:, thoie parts of it whi~h 
are particularly beneficial to the lubject, by the 
RloteCtion of his perion and property ,againft 
. ,n ~ J:':: - " ' Kkk 2 the 

.\; , ". 
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the oppreffions of men in power, and, {eco~ .. (" 
ly, thofe parts of it which have teladbn: tor :
commerce, and the method of enforcing -thtF i 
payment of debts contraCted in the cOlirfc: of(1 
it, and fettling the difputes between the mer-I, 
chants that (hould be concerned in carrying it 
on. For, thefe are the perfons wh6m' the 
proc1an1:!tion more particularly invites and ex~ 
horts to go and fettle in that province: anti' 
thefe are the laws of England, which they 
muil be' fuppofed to be mo!\: attached to, and 
to have wiOled to L,' introduced into the faid 
province before they ventured their perfons and 
property into it, and to have believed and un
derfiood to have been introduced there by the 
faid proclamatioll. Of the firft' of thefe two 
kind~ of Jaws are, in a mofi: etpecial manner, 
the petition of right and the other laws of 
England, relating to the writ of Habeas corpus, 
both accorLling to the common law and by' 
the fiatute, for the proteCtion of perfonal li
berty; which dliHnguithes the fubjetl:s of 
Great-Britain from thole of a!moft every other 
flate in the univerCe. And of this kind alfo 
is the trial by jury in all criminal matters, and 
in all civil actions for wrongs, or injuries, re
ceived, . in which a pecuniary compenfation is 
to be gIven to the injured party for the injury 
he has fufiained; inch as alhons of Gander. 
batter~, and fal1e imprifonment; which par
take, In a great meafure, of the nature of cri-. 
mincH matters. For) in all thofe cafes, it is 

obvious , 
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Obllkmib~~~, the iQtery~ntion or. a jury. of one's J; , 
eqU1ll~~~.,d~termine,:-in the ~fe- of) ,a crim'ipal;1 
pr.l!t~n,)-,upon th~_guilt, 9f innocence, ~f;; 
llilbp~)b' ,~ce\l1e~,. a.~~, in ~he cafe' of atl:i<:>Jls q
of,tr~ipafs for InJunes: rec@lve~, to affefs the ~f 
d~g~~ fuftained by thefuffere.c, f:l1uft , be fi1!7;:' 
gW.1f1Y1 ufeful .(from the fympathy; which the .. 
par.itYo,of . -th~ir condition muft infpire them'r 
with for the accufed, or the injured, party,) 
to .be proteCtion of ~he we* ag~inft the ftrong, ~: 
the popr ~gaiilft the' rich, and the private. rnan·, 
againfi ,the" pow.erful and· high~ftationed op
prdfor. And of the fecond kind are the laws, 
relating tq infurances, bankruptcie~ - the limi-. 
t~n ,of ,aa:ioasj the procefs of. imprifonment 
fOIi debt, "and the trial of. matters of contract, 
~r.e~ the I caufe of aCtion is of a commercial 
n)aufe, r (as well as of matters of injury in all 
cafes;), bya \jury; and IDany other impprtant 
afticles. In all thefe things it is evident be
y.Qnd a -,doubt, that the royal promife was in
tentionally and- deliberately given, .that the 
lawsvof, England ihould be ·obferved in that 
ptOyinf:e. In, thefe points, therefore, the pr~ 
damation ,ought not, . in point of jufiice, to 
nave been revoked by the late ~ebeck~aa: ; 
~i1d now, ~hat it has I been revoked· by it, it 
'ought, from the fame motive bf juijice, to be 
re-dlabliihed. ' For, great and iupream. ,as I 
allow the power of the parliament to be, it 
cannot· make thllt to be juft which is in its 
fiawre unjuft, as the refump~io~ of the hendi's . g 
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~ the /(JflJJ of Engulfd, (the Uzbeas cprpU$ .. ~nd 
the trial by jury in civil aCtions, and the lik~,) 
from the Britiili and other inhabitants of the 
province, to whom they had been granted by 
the king's proclamation, appears evidently to 
be. 1 therefore hope, that, in (nme calmer 
moment than that in which the ~ebeck-bill 
was paffed, the [aid royal proclamation will 
be re-efiabliilied in the province with refpeCl: 
to thefe beneficial parts of the law of England, 
which had been introducea by it into the pro
vince, and enjoyed by its inhabitants for ten 
years, and that the French laws, that (hall be 
p..:rmitted to continue in it, will be refirained 
to a few di{linCl: heads, that may be thought 
~cfi neceffary to the fanlily-peace and do-' 
meflick Ilappinefs of the Canadians, and the 
Engldh law again efiablilhed in the province 
as the gen TaJ law of it, by which the courts 
of juilice iliould be governed 10 their decifions 
upon every other fubjeCt, except thote few on 
\\'hich the French laws lhOUld have been [0 
referved. 

The jufiice and reafonable~efs of refioring 
the Englilh law on forne of the more im
portant fubjeCts that have been jufi now men
tioned, feerns tu have been felt and acknow
ledged by his ~I.ljefiy's miniflers of nate foon 
2) kr the paffing of the unfortunate ~ebeck
bill; though, \vhile thJ.t bill was in tht: houfe 
~ lomm'_n5, they voted for the rejetlion of a 
ciaule C~Ltt WJ.J ~tfered by ~lr. Dempll.:r lcr 

p:cLrvil~g 
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p~rerving 'to th~ inhabitants of that province 
t~e,~ngli{h laws relating to the writ of Ha!Jetls . 
cotl!~s, and li~ewife. of another claufe for pre
fefYmg the tnal by Jury. But very foon after 
the .~ill was paffed, a draught of a provincial 
o~d'i~'ance was prepared by Mr. Hey, the thief 
juftite 'of the province, by the direction 'of the 
Earl' of Dartmouth, (at that time his Majellf-s 
fecretary of fiate for America,) in order to be 
carrIed over by l\1r • .Hey, -and propofed to the 
Governourand new legiflative council of the 
pr~vince, and by them paffed into a la'w ; in 
which draught the Engliili laws relating to 
th~ writ of Habeas corpus, and to the trial by 
jury in civil cafes, (under certain reftriCtions 
and modifications,) and likewife the Englifh 
laws rel~ting to commercial matters, were to 
be re-eftabliilied in the province. Thisdraught 

. of an ordinance was accordingly carried over 
to the province by Mr. Hey, (who ,arrived 
there on the 19th day of June laft, 1'775,) 
and was propofed to the legifiative council of 
the province in the month of September fol~ 
lowing., and there debated.' The new French 
RO,man-catholick members of the council op
paCed it~ but without (as it is [aid) alledging 
any reafons for their oppofition: but the reft~ 
of thecounci'I feemed di[po[ed to pars it ; in
fomu~h that it would probably have patred' 
into an· ordinance of the province, if the in
vaficn of the province by the 'provincials un
der General Montgomery had not obliged the 

. Governour 



Governour to break up the meetings of the 
council before they had compleated their dif
cuffion of it. All this, I am afi'ured, has been 
publickly declared by Mr. Hey, in his fpeech 
in the houfe of commons, upon a late mo
tion of the Han. Mr. Charles Fox; and there
fore, J make no fcruple to mention it as a 
thing both certain and notorious. Now, finre 
thefe very confiderable alterations of the" ~e
beck-act, in favour of Englilh Law and Liber
ty, are confeffed to be jull and reafonable, it 
can hardly be denied that, in order to do the 
inhabitants of that province compleat juflice-iin 
thore re(peCls, they ought to be made by the 
fame high authority that patTed" the at! which 
they are intended to corrett,l that is, by the 
authority of parliament .. For, if they are made 
only by the aforefaid legiflative council, the 
people of the provi~ce will not have reafon to 
confider them as permanent regulations; fince 
the fame legiflative council, that eftabli1hes 
them one year, may repeal, oraboli1h, them the 
next. They ought, therefore, to be eftablifhed 
by ,l.a: of parliament; with a claufe to reftrain 
the legifl2.tive council of the province from 
e\er_ abrogating, Of" abridging, them. When 
tp~t isdo~e, the people' of the province wilt 
have th~ a~thor~tr of the ~Ig~eft legiflature 
~no~n 10 tIie Brmth government for the fecu
nty -and permanency of their enjoyment of 
them. And that, no d01lbt, will fatisty them" ... 

: J 

Whenever 
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~ •. "Whe"o~er" an .aC1: of parliament $aU b~ 
p!~ed JOr ,that putpofe~ .( which from the firong 
,;~(on~ of juftice that call for it, I cannot 
.qo9~, .will, one day or another, be done,) I 
awebend, that ,he ~eft w~y of doing it win 
be" to revive ~he Icing's proclamation of OCl:o:". 
ber~ !763, and .*eftab1ilh the 'law of Eng
~nd In the ,prqvmce, as t,be general Law of it. 
and to enaCt the continuance of the French , ' 

laws upon a few particular heads, to' be enu,:' _ 
!. mer~ or fpecified in the aCt, (fuch as the 
,- tenure of Jand~, the modes of co~v:,!ying the~J 

the tftQfQliffion of the~ by dower and inhe
ritance, a·nd th.e like,)" a~ being thore parts ~f 
~"French.l~w which the King, in his royal 
wiffiorn ani. clemency, had originally meant, ~t 
.~t.illle of iffuiAg his faid proclamation, t~ 
~tinue to, his new Canadian fubjeCl:s by vir
tue af the "WQ.~-D, as near tiS may be, that have 
been ~ady me.f\ti9ne~. This method of pro~ 
\~eediPg will ~e bpth more honourable to th~ 
crown, and l~~vvife much 010re fafe and pru
dent with ~efpea to the convenient admini-
. firatioR of jllfiice in that province., than to 
revive . p.1r~ular branches ,Q( the EQglith law, 
(,fuca as the laws relating to the writ of Ha
klls corpus, ~nd~ the" tr,ial by jury in civil m~t .. 
ters, and the like,) and to leave the Frena. 
law as ~he general law of the ,.province in ail 
platt~rs ofprpperty ~nd civ!i' ri~hts, except 
tbpfe heads uil9n which the Engti~h law thaU 
have been fo revived. For, ,as Eng}ilhmen ara 

L 11 r~~i~:y 
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lik.ely to be the King's judg~s in that province, 
:CQJllefshis Majelly lhall thmk fit to pro~ure 
judge~ frpm amonga the advocates at the par
liament of Pari~; which is not to be fuppofed;) 
it is evidently defireable that the laws, which 
they are to adminiller, lhould be thofe which 
they underlland, and are capable of adtninifiring 
with {kill and eafe, that is, the la w~ of Eng
land, rather than the French laws, with which 

· they will be utterly unacquainted. And, there
fore, (independently of the intrinfick merit of 
the Eng1iili laws, and their fuperiority to the 

· French laws in other points befides the pro ... 
teCl:ion of per(onalliberty and the trial by jury, 
of which I do not pretend to be a judge;) it 
will contribute to the due, regular, and ex
peditious, adminifiration of juftice in the pro-

- vince, that the laws, by which it is to be govern'd, 
fhould be, as much as poffible, the Englilh 
laws, and confequently that the French laws 
lhould be continued in it upon only a few 
JubjeCl:~J in which they were judged to be pe
c.uliarly necefi"ary to the happinefs and fatis .. 
faCtion of the Canadians. And to this we may 
. add, that the more the Canadians become ac
_quainted with EngliOl laws, culloms, and 

_ .manners, the more they will be attached to the 
. .-Engliili gov~rnment, and the lefs will they be 
_ diJp9fed to retucn to that of France. And, 
theref?re, upon the whole, it feems highly 
cxp_ed.lent that the Engliili 1a w lhould be again 

· ellabhilied as tte general law of the province, . 
In 
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i.n civ}l ~atters as well as in criminal, except 
u~bn' .a' few lubje~s, ~oncerning., which it may 
betho\lghtneceffary for the fatisfaaion of the 
-Cdnadians, ,tb-' continue the ure of 'the French 
t f 'or ·rv. , ' . ' faws. '11" - . . 

'urdw ,'. - \ '(;,1, 

.hid" "", . :~ ..... / ..... 1 ___ _ 

"!lid! ~fti W t 
.,.. " . . 

-.. f\,ilhort Review of the principal Clau-
fes of the: ~ebeck-act) {hewing that 

'·:h"if i~ by no Me~ns an Act of In
.;qdulgenc'e towards the Bulk of the 

( Fren~h,)( or Canadian, Inhabitants 
\ of that Province. 

I T. h'a~ often been matter of furprize to ~e 
. -,to hear the ~ebeck ... aa: defended by Its 
p~trBns as" a meafure proceeding from a [pi,rit 

" of indulgence towards his Majefiy's new, or 
French, fubjetls in t~e province of QQebeck, 
and calculated to gain- their affeCtions, and en
gage their gratitude to government for de
viating fo f~r from its ufilal maxims in order 
to give· th ... Ta fatisfaa:ion. For' to me it ap
pears' 'fo be the reverfe of all this,. and tdbe 
fitted 'to' offend and alarm thenl in a:2high 
degree, and diminiili the refpeCl: arid gl"atitude, 
which -they had before entertain.ed for the, fa-

"~vours Which they had till then received: and 
. L 11' 2' -t.: oj dyed 
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enjoyed l\1,nder the' -Brititb- government. And 
we have feen, frotn"their ~behaviour in the 
cdu~fe of' tbe; l,aft {umm~,that it bas had 
this cffet't' upon them'; fince' they let a {mall 
body of the troops of the united, or ~revoltedJ 
provinces take poifeffion,?f the provi~ce with
out any refinance frorrl~hem, when,lf they 
had- Geen wel1-plea~d ~ith' the laO: arrange
ment of' the proVince ~1Jy 'the ~beck~bi~l, 
they might eafilf"have made head againft 
them, and driven them out of the province. 
But, like the Romans, on I fbrgetwhat ocea
non" when diffatisfied with the treatment·they 
received from their patrician magifirates,-'Vmct 
ft patiebantur. Now, that it was reafonabre 
to expect, that the ~ebe'ck.;att would be 
thus difagreeable to them, will appear by the fol
lowing iliort examination'of its principal cootents. 

In the firO: place we will confider the ope
'ration of this ad with refpeCl:' to religion; on 
which [ubjeCt it is aflerted by its patrons'lo-be 
peculiarly indulgent to -the Canadians. ' 

Now, with refpeCt to religion, the Que
beck-aCt produces the two folIoV!ing coonges 
in the condition of the province. In the iidl: 
place it gives the Roman-catholick ,priefis a 
legal right to demand their tythes from their 
Roman-ca!holick pariihioners, which they had 
not had. ull the~ ever fince the coilq uefi: of 
the provInce by the Britiih' arms-. This com-

pl~lfion 
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pulfion up~n-.the.,pe~!e. to., ~a~. ~Q;eir prie~~ 
the t~es 1.~qot.agree~bIe t? .~elll:· they were 
better -. ~afed .w.lth the option, Jhey befo('t; .. C;P-, 
joyed, of. paying *~)ior. ,P~t,p'ajiog' th~~, 
as mey. lIked ~eft. In, _. i': TJ tod 

.: .A~' to,'themere ~;l~r~~n of their ~~iigi~~! 
with the ufe of. th~w <W:fr~be~, for the per
formance of divine (ervi~~" ~cofding to the 
church of. Rome" they had it in th~ .~mpleft 
manner poffible before the late act:', fo that 
the late' act . ~ould do them no goo~ in iJ:lj's 
refpeCt, but. onl, fuper ... added to thIS perfe~ 
toleration the difagreeable compuUive obliga;
tion to pay their p~iefis the tythes. There is, 

. therefor~, no kindnefs lhewn to the Canadians 
in this firfi: provifion of the ~ebe~k ... aa:with 
refpeCt to religion •. See above in .pages 147---
152 , andJ3IS, 3 16, 3 17--- 32 1. 

n ~' """ 
The. f~c{)nd provifioh of the", ~ebeck ... a¢t 

with refpect to religion, is to take away tl}e 
dilHnClion betweel) protefiants and. papifrs .. ~itr 
refped: to the ~apacity of holding' places 6f 
truft and profit, in the pro~in,ce.: . ,r~~J~~bi
tants of that province may now be Ju£hce.s ~f 
the peace, judges, and members of. ~~J.egla~
tive counail, and even may ~old mlhtary.~p~
Iniffions, without taking, any of the .pro~~ft~pt 
te(ls, not even the oath of fuprenla~y ·t,;.A,n 
army of papifts, commanded. by .popllh ,o~
rers, may now be lawfully ral{ed In the f:lro-

vmce 
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vince of ~ebeck, whenever his Majel1:y (hall 
think proper, fuppofing it to be true (as fome 
eminent lawyers are reported to have lately 
atferted,) that the king may legally maintain 
as many troops as he pleafes in the d~pen~ant 
dominions of the crown of Great-Britain, that 
lie without the realm, or ifland of Great-Bri
uin. And, if this is not true, it will frill' be 
lawful for his Majefiy to raife a popifh ~rmy 
in Canada in all thofe cafes (whatever they 
Inay be,) in which it would before the {aid 
act have been lawful to raife a protea-ant army 
there. This is what king James Irs parlia
ment refufed to confent to his doing in Eng~ 
land, notwithfianding their great devotiori to 
him in other particulars, and notwithfianding 
they had been eleCled during the time th~t 
many of the cities and boroughs, by whiCh 
they were chofen, were governed:, by the rna:" 
giftrates who had been fet over them in the 
laft years of Charles Irs reign, when they 
had been new-modelled according to the 'plea
fure of the court. This parliament gave king 
James a much larger revenue than had been 
enjoyed by hi. predeceffor, king Charles II; 
and it attainted the duke of Monmouth with
out a trial: but it would not confent to abolilh 
!he tefl-at} and put the fword (that moft 
lmportant truft,) into the hand6 of papifis. 
Yet this is now made practicable in Canada 
by the late aCt, fuppofing it to be lawful for 
the king to. raile any troops at all in that pro-

vince. 
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vln9~· .~;l' And. th,e ,~anadians hate entertained 
i.~:.?pini9n,. that. if ,yvas the ddign.of ,~g~vern:" 
~~jlf: ;~~ r,3.1fe .f} .~ody ~f. tl'oopsamong~t~~n:t 
tqr.\le .~mplQyed m th~ ,1I1vafion of the neIgh
bouring Englilli. provinces. Now, this {econd 
pro'yi(\on 'of the Q£ebeck-aCl: with r~fpeCt to 
religion, whereby' papifis are rende~ed capable: 
of.~olding plac~s. pf~~ruft and profit, is mfa. 
agreeabl~. to th~ bulk of the Canadians on the 
four fo,1l6wing" accounts: 

, !. ,. . . . 

I~ :the firO; place, it makes an opening for 
th~ir. own nobleff'e, and other former fupe
r,ipur~, to come again into p~aces, of authority 
pver them, to be their judges, jufiices of the 
peace,&c. This they are alarmed at, becaufe 
they ...lik~; the behaviour of the Englilhmen, 
WPP hav~ held thofe offices ofmagiftracy over 
tq~m. for thefe fifteen years paft, much better 
d~~Q that, of .their own former fuperiours_ 
haying :found the Engliili magi(hates to .be~ 
have .towards them with a greater degree of 
impartiality, mildnefs, and moderation • 

. S~~nd~y, they are afraid,' that they ihall be 
~ade . to feeve as folrliers· under their {aid for
mer' fuperiours,and thereby be brought under 
a: tftjl1,. greater degree of fubC?rdination to them • 
. than ,if they are made . fub~~ to their power 
'~bly in the .capacio/ of dviI··~agiaratesJt: ~f 
this averfion to ferve as foldlers .under .. theIr 
own 'feigniois and noble11"e we have'· feen an 

-- example 



exarnple in the anfwer made by the Cana
dians of the feigniory of T errebonoe to cap
tain Hamilton, " That, if their fervicea were 
wanted as foldiers, they. defir.ed to have Eng
liLb officer.s to cum1l)and them,. and that thev 
wouldfollow fuch officers to·· me world's end~" 
See ab~ve~ page~ -73 and-7~. ~hi~a.!on 
to I the ~eck-aa;, ¥ as . ~emg h~i~ tp bnpg 
them -.a,gaiJ) into JUbJe(ll9D .. .19. tJiClr ," m~ble~e 
in. a. mil~y cap~cit.r'- i~ ~f.- th~:. ra~~ natu~e 
wIth theIr fira obJethon to.it~ w.hlch anfes from 
the·dan8fri~~~)t~fo.ll§ ~~~·o..f ~~ 
ag3~~~.fubjt;:~lOn_ ~to _t¥, f~ .per19ns .m 
a civ~1.~~ai?afit!". ~~ i~.~ol~. I? a, ~~~ighc:r . 
degree, -=:lpa.[mucb ~ . ..a 11l1litary. fubJ~lbol) to 
. perfons they do opt. liKe, =: ii_more to be dread:.. 
. cd til.ag.i a fupje~ri .-Lfi: ~p1 ,. ~iily in a civ~ 
capacIty. -.~.~ . .~ , ...... - ~ .-' _... _ ..... -J'! • . ",,- ~.,;, .. - ,.. ..•. .. .. ,'" ~. 

- :. '. " .. .- ~ : .• .. .... ~ ~#: ~ ~ . I ~ 

~; ~ Thir.~1' th~ obfer.ve, ~at: a great deal qf 
money is; d:ia:rjlw~e~ to t~el~ noble1fe ~d ~~ 
favourites of govern'ment, in the form of fala

. ries, or. peQ~s ;. ~h as the falar~es .of. k 'J 00 

p,er annum,. to the 23 members of the .;..~jl~-
· tlve, coun~ll ; . the . ~lf-p:.l.y. to the .office.r~: who 
ferved agam{l: therIndiaQs,in. ~ year .1764., ~hc 
falaries of J;. sqo a year .ea(h, to a;breej~ 

_at Montreal:. and ~e ·li~, to threej.~4~i& 
··~ebeck, (infieaqcp(£w:200 a yc;ac ~b .,. 
the j~dges of thole 91~~s, ,who ~ere ~Renl~t 
four 10 number, re(feivf.ld bef~ tbe~te~
beck-aCt,h the large falar)' (Jf [,-rl,,~·6.o a Y~:Jr 

. ··to 
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rt)~~He th~~r j~n~c~ of~h~ pro~i~c~<'t~~gh 
~ ~o~ .~?at ~ety r~w of ·.theI[~ ':~lVl1. ~aufes 
. .alCideCl· In hiS court; the falary Of [,.600 
:a'~af to tne Lie~~~~~nt:--goverhou:, notwith
f¥aHdmg the govern our srefidence In toe pro-
~ri~';' and other' the 'like .-augmerit~tions, of 
:the ~fbltck ,'ex pence ?f, ~he .pro~ince. And 
'rbis .'.lh.ttcWe. of th~ pubhck expence of the 
~tovlnJ~e, rpgetbe,r, with t~at of the pay of the 
,d'~ters Of toe ~ody of Can~dian troops, ~bich 
diey '(ijppofe it to be the intention of govern
merit to ra~re .~ODgft diem, they apprehend 
'will '!lI~ate1y De" railed u pori them hereafter 
by further' taxes, to be impofed f~ that pur-
tp?~ ~;' ~bt i$giriing, that." Great-~~in: . will 
:C6ntinue tri bear much longer fo unnecelfary a 
tbutthen 'uri her oWn' revenue. This apprerien-
lioh touches them, in ,a tender point, and has 
~fed, !, hem to ~ake ~he eX,clanjation _me~~ 

tted In page 99. See above In pages 93, 
':~,: .. td~, 1°3,' 104 -~- 370 --~ 378.' 
..- . ' 

Co :.. in' the! fot1rth, l'lace they dread the being 
obliged to ferve as foldiers, and' made to take 

, ~{p~rt i,n the I prefent civ.il, war in A~eric~. 
-This'they dfead., not only on account·of thelr . 
, if~oii' to 'being coolma'nded by their' own . 
·pobleffe· arid ·feigniors, -but in i,tfe1f; ~'veri t90 ' 

~t~ey tho~l,d' be' ~oin~apded Ry\E.~,~t\a~ offi~ 
. cersj . bec~ufe. th~y . ~el~ know, th::l~ It t~ley 
fDOtila once be brought,tc;> aCt: off~nfiv~!y-agalI~!t. 
the inhabittnts' of the 'Englifh rr.J\·inc~s, they 

'. I M m m wiU 



will ever after be lnarked out by .~hofe inha
bitants (whom they kno\~ to be n~uch luore 
numerous and pow~rful than thenlklves,) as 
the objects of their ~latrcd and revenge. . This 
thcy jufrly dread as the greatefl: lllisfortune that 
carj pefdU thern~ and therefore they dillike the 
c1aufe in th:~ ~ebcck-aa) which ~n~\ll.es pa
pi£1:~ .. to hold military co~miilion~,. li)~(much 
as it fec:n::; c:llculated to expofe thep) to this evil 

" by making it legal for the goverI1~ent to raife 
rcsiments among thelll to be employed againfl: 
the other colon:es. See this lllatter nlore fully 
confide red above, in pages 238---24.3.( 

For thefe four reafons the aforefaid cIaufe 
of the ~ebeck-bil1, which enable~ papiil:s to 
.hold places of trua and profit in the province, 
(and which, on.~ ~would naturally think, iliould. 
be agreeaQI~ to the Canadia~sJ) is, in fact, 
agreeable o'nfy to the few perfons in the pro:",' 
vince, who either have obtained, or hope to 
obtain, fuch places in it i but is alarming and 
~i[guaing to the great body of the Canapian 
people. 

of the ef. I cob'ie next to confider the operation of 
~b~ctr~ the <l!!¢beck-aCl: with refpect to the"'laws of 
aa with the province. Now the change produced by 
ref rea to h" ..cl. • h r...cl. h f 
the Jaws t IS a~L WIt reJpe~L to t e laws 0 . the pro-
orthe pro. vince, is to abolith the Engliili laws, and revive 
~lnce. .t~e" Fr~nch laws in all matters of property: and 

clvzl rlghts~ By thefe very general words it 
has' 
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has ,been underft:ood i~_ ~he provin"~e, that not 
only the laws relatirtg to' private_property, (fuch 
as the tenure, alienation, and defcent of land, 
and th~ ?ifhibution of the good~ of perfo~s 
who dIe mtefiate,' and the like,) but thofe re
lating to the POWel"S of g<?vernment and the 

'ptloteClion of liberty, were to be the fame that 
were in ufe in the time of the French govern
ment';- 'and confequently that the Englifh laws 
relating to the writ of Habeas corpus, a'nd the 
petition of right, and the trial by jury in civil. 
actions; \vere abolHhed. . this' waS'" bi ,no" ".' 

~ sneans' agreeab~e to the- bulk- of the Can~dian 
inhabitants of the province, any more than to 

, the' Britifh fettlers in it, t!ley having gt:eat!y 
, rdHhed the eafe and quiet, and fecurity, and 
impartiality in tne" adminifhation of jufiice, 
which they had experienced during the ten 
yeal"S that the El1gliih laws had been efiablilh
ed in the province. They dreaded a return to 

,their former (l:ate of fubjeCl:ion to the officer 
of government, and to their own nobleffe and 

, feigniors, under which they had laboured in 
'the time of the French government. Amongfl: 
other pal~ts of the former, French law, which 
they [up'pofed, to be revived in the province 

'by this dau(e, they rec~oned the laws relating 
to theman~er of iaifing, the militia: infomuch 
that; {oon afte'r the~beck-aCl: was known 
i,n the pr.ovlpce, 'a'great number of very young 
men entered hanHi.into the married frate, on 
purp(j{e'to avoid beiog compelled to ferve in 

Mmm z the 
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the militia; from- which obligation, it fc:ems, 
by the laws which -were obf~rved in-the pro
vince in the time of the Fre-nch government, 
married n1en were exempted. 'And- ihus the 
revival of the French laws -'iO.call-matte~ of 
property and civil rights, (whicb :One would, 
_at firfi fight, have thoug~tC woUld have" beeu 
agreeable to the Canadiant,}:_ha~ ocoa1ioAed a 
great alarm and terrour throught>.ut the pto-
vince. I: r.:':· '4Jr: ..... " 

<?f the cf- In the laO: place, we muftconfideJ'~' the Ie
fe~~!~t~ gifiature efiabHilied, in th~ "provmce· of· Q!e ... 
~ with beck; which is a council confi.fting-of-23 ·mem-
re{pea to b 1- ft d" tl R - --the legif- ers, part r, prote ants an . par y oman-ca-
lature of tho licks -aptpo-inted by the king and "remove-
the pro-' , 
.incc. able at his pleafure, or even at the -pleafurc' Of 

the governour, in cafe his Majefiy {ball pre-are 
to delegate to him the povi~r of flifpt?ildihg and 
removing them, there being no" clmlfe""jn the 
~ebeck-aa: to prevent his doing .fo..:.' -Now, 
this meafure is in fome degree· ditagreeable to 
the Canadians, more efpeciaUy as -it is accom
panied with an allowance of a falary Gf £~-IOO 
a yeat to each of the faid !3 counfellors, wnich 
the Canadians apprehend they {hall ultimately 
be obliged to pay. - Otherwife it mull: be con
fdred, that the bulk of the Canadian freehold
ers in the vrovince, -(though - they -are very 
much a.ttached to the-Englilh laws,-, or have 
been greatly delighted with-that eafe and free
dom which they have enjoyed fin~.e·thofe:laws 

were 
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were introduced in the ,province, and whic'h. 
they confequently . a(cr~be . to the introduCtion 
of them, yet) are not very follicitQUS about 
thel conftitution of the body of men in whom 
th,e power of making laws {hall he vefied. Only 
I beli,eve, they would chufe it iliould be com
pofed of EnglUhmen rather than Frenchmen, 
a$' they efleem the former to be more mode
rate and equitable, ,and alfo wifer, and better 
acquain~d with the nature of government, 
than ,~e)l~tter. But they are ~ot very ddirous 
Qf havlng~ an aLfemblyof theIr own ,~h\lfing 
ve{l~with this authority rather than a coun
dl: ~.~minated by the king: and for this pla~n ,;. 
reafo.n, .that. they have not much:,efleaed on 
t~ fuijeCt. I fpeak of them~ # they.were 
~ut Jeven years ago. For it. .. is .nqt,,.;unJikely 
,that, ,by this (iqle, they may havC? been in
fi~JJ¢.led in the gr~t ,~vantages of ,p ele~ive 
a!fembly by the Eng~nliAmericat:Js, vvho have 
oinv.aded the province, a~d by ,~h~ inge~iou_s.ancJ 
dilige,1t·emiiTaries,.~bom,the faid .Englilh~Ame
ricans had fent intQ the pr9v.i~·ce, b~fQre they v~n
'tured to invad~ it".to prepar~,the<;anadians .to ~9: ' 
mit them into it as their' friends and deliver~rsJ 
iriftead of oppofing,~be~ as t~C;!ir. enemies ~ : fo, 
that' it is ",ppfi,ible they ~ay n~~ be difpqfe4 
to pr~fe[ j~~.~~gli{h mpde .of goyern~ent by 
an~1fem~!y~ to the Fre~c~, m94e ~.( govern
raent by a' confl'"' rup~~·eZlr, or, a legHlati~e 
council. And ·even . feven y~a.rs agc.?, when .the 
bulk' of the :Canadian freeholders W~I;~, (t~ro· . ' .. . . ." , ': . . their 

.. 



: their ignorance) pretty indifferent, whether 
they' were governed by the one legiflatul'e or 
the other, there we're fCveral Frenchmen in the 
towns of ~ebeck and l\1ontreal, amongfi the 
lawyers and notaries, and merchants, and other 
people in trade there, who preferred the Eng
lith mode of government, by an afi~mbly chofen 
by the people, to the government of a legifla-

. tive council, provided that Roman-catholicks 
fhould not be excluded from fitting· in fuch 
afTc.:mbly. In {bort, almofi all thofe per[ons 
Jmongfl: the Canadians, who knew what an 
afiembly was, and had at all confidered the fub
jed of government, did, even at that time, pre-. 
fer an affembly to a legiflative council, provided 
they could be admitted to have feats in the 
aflembly, though the bulk of the freeholders of 
.the province were, from their ignorance, rather 
indifferent about the matter. Ignoti nUlla cupid~, 
See the Ac<;ount of the Proceedings, &c. in pages 
.1 7 I, I 7 2" --- 1 79. 

But th~s dau[e in the ~ebeck-act, by whic~l 
the· whole po\\"~r of making laws is put into 
the: hands of a council of 23 perfons nomi
nated by the \.Town, has greatly ihocked the 
-Engli!h inhabitants of the province j who, from 
their cotlfiderable numbers, (having been found, 
by an enutneration made· fince the ~e~eck
~fr) to ~~. no· I~[s than -3000 perfons). and 
from· theIr car~ymg on . .three. quar.ters of the 
tratje: of 'the province, ahd' the grcit influence 
Iher have over the bulk of the Canadian free-

.. . holders. 



~lders, ~hQ confider them as their friends 
a-n~ protectors, are in truth the moil impor
tant and confIderable body of people in the '" 
province. . Now, this' refpeClable part of the 
inhabit3:l)ts of, the province ar'e full ,of indigna-
ti~n at the,QQebetk-atl: . for depriving them of -, ,I 

th~ir hop~ of beingi.go~erned by an aifembly' 
of the people, in'pHrm~'tice, of the kipg's pro~ 
miCe to them r'· i~ the'prodama~iOil of OClG.ber;: 
1763, .w)lich they now confider as never like-, 
ly to ,r be accomplilhed: <. And experience has 
fuew~, tqat, it was' noe agree~ble ,to good po-
ljcy, . any-more than to, juftice, to adqpt a 
meaCure that was likely ,fo h,ighly. 'to difgufi: 
t,b.em. .:" : j 

'<And the bad policy of this meafure muA: 
appear in the ftronger 'light, when we reflect 
rtiat ,fome of the leading members of this, re
fpeetable, and, I may fay, formidable, body of 
Engli!h'[e~tlers in the province,' had, befor~ the, 
p~ffing of the ~ebeck-bill, declared a willing
rtefs to ~cquiefce in,the eftabli!hmeot of ~ Jegifla
tive council in the province for a few yea~s only~, 
provided it was ~nftituted iIi, the manI,ler, fet 
forth in the draug~t' of an act of parliament for ' 
that purpofe, .w-hith is recited in the .Accountif~' ' 
th~I,.~edings,&.c~lfrom page 50 to page 74," fo .. .
as, to.coQfift of thirty-one me~bers, who !h,~u.1ld;-:,:.. 
be -independent> lof the governou~, though D9t C?f f'~ 
tbe~king; and who £hould be fubje~ to,:~er~.: 
tain :checks and reftrictions l1S to their le$.ula
t1lveJ'roc~~~gs) : which were likely to prc~erit . 

• ,i any 



ahy great abufes of their power. It is really 
furprizing, that, when fuch a plan· of a legiOa
rive council (which is far enough kom being 
equal, in point of freedom, to an aB"cmbIy of 
the people!) was known to be likel, to be 
acquiefced in by thofe inhabitants of the pro
vince who were moll: defirous of having an 
atfembly, the government iliould have thought 
fit to reject it in favour of a legiflative council 
of fo very dependent a conftitution as that 
which is efiablilhed by the <l.!!ebeck-aCt; in 
which the number of members, inftead of 
being fixed at thirty-one, is variable at the 
pleafure ·of the crown between the leffer num
bers of twenty-three and fe\lenteen; and in 
which all the members may be papifts, if his 
Majefiy {hall [6 think fit; an~ none of the~ 
are required· to have any landed property in· 
the province; and all of them have penfions, 
or falaries, frorri the crown, of £. 100 a year 
each; a'nd all' of them may (for aught the all: 
fays to the contrary,) be removed, or fufpend
ed, not only by the king, but alfo by the go
vernour, .if his Majefiy 111a11 plelfe to dele
gate to· liim his own power of fo removing 
and fufpending them; and that they fhould 
havedlabliilied' this council, with all thefe 
~bjeaiOriS to it, not f?r a few ye'ars only, but 
1I1'defiiiitely, fo as to remove from his Majefty's 
f~~jetls in, th~~ pro~i.nce all ho~es, of teeing 
an ~ifembl~ ere~ed In t.he .provlnce in pur
fuante of tile royal .ptom1fe In the proclama-

tion 
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, tib~ 9f QCl:ober, I7~3. It Curely mull: have 
been" Ulf;-)ntention of the patron'S of this act I 

. to:~ec:P.J~e;province of ~beck; (which it at 
,the .Ja~" time e,x,tends over more than half 
N 0ftJi4~,edca,) \: in~. ,i very great degree' of 
fubJea(on to the crown I' . 

'-' • .:I _'. • .. 
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tt is worta' while to ob(erv.e the' extent of 
! the pow'ers .of·.,~hi~ ~u'ncil.· 'Th<:y may, w~ 

the :~ingts ,fubfequent con~nt, make and un,
mak~ all forts <?f la~s, e~cepting 'la'ws of tax.a

:tioI). . They may aboliiP the Engliih criminal 
law, which is efiablilhed in the province by 
aAother' claufe in this act of parl~ment, but 
. made fubject to fuch alterations as the Governoup 
,_and thisco~ncil {hall caufe to be made therein i 
-and they may introduce the French criminal law 
in its.tlead : ---- they may.efiabliili the punilq
mt;:ilt~ of flitting the nofe, branding on the cheek, 
orbr.e~kin_g"on the wheel, or any other,punifh
ments!tbey {ball think fit: --- they may el1:ablilh 
the Roman-catholick religion more compleatly 
than ·the aCt itf~lf has done, by palling an or
dinance to oblige the proteftant as well as 
the poVjlh inhahitants to pay the Romilh priefis 
the .tythes : ----~hey may even ma~e penal laws 
'againft t~e proteftants, and efiablilh the w~it 
de Httreti~o· comburendo: -.... - ~hey may efiablilh 
letters~ tie cachet, . or the power of arbitrary inl
pi-ifonment, by an expre[s law, under ,p'r~tenRe 
of providipg .for the public~ fafety,~nd :~he~J~
;ing and deteating the tre~4eroQs praCtI<;e;s ~f 
, N n n confpirators 
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confpirators and f pies. I' All thefe things #ley 
may do by virtue ofthefe few. 1ignificapt. w9!~ 
in the raid aCt of parliament, t~ .wit, H. '!J!bich. 
tfJU1lCi'~ fo appointed and nominated, or the ~ajo,. 
part tbereoj~ Jhall have power ani autho,.~ty ta 
maRe ordinances for the peace, 'We.!fare, a,!d good 
go'Vtrnment; ()f the jaid provinu, ~itb.. the con
.fent- of his Majejlj~ governour, or, in his a6-
flnce, oj the Lieutenan,t-gO'Vernour,. or commander 
in chief frJr· the· time being( iIi which claufe.the 
nfual refiridion ,which is inferted in all the Ame
rican charters and commiffioriS to Governours, 
to wit, that the [aid ordinances fha/I nQi 6e rcpug .. 
nant to the laws of Engla~d, . ~ not inferted. 

I readily allow, that it is not probable that thQ 
governour and the faid legifiative council lbould 
make fuch rnifchievous ordin~nces as thofe jufi: 
now mentioned:- and I am confident that, if 
they did make fuch, his Majeity woqld difal
low them by his orders in hi~ privy con~~il. 
But this is ·but a precarious fituation for .Bri~ 
tilh fubjeCl:s to be placed in, who have beer} 
ufed to live under _ a government in whic4 it 
is not only improbabJe, but impoffiblc, that 
{uch laws ihould be made for them by th~ 
crown, or any perfons appointed by it, without 
t~e confent of their own reprefentatives in par
liament. It is only this latter fituation that 
can properly be confidered as legal and Britith 
freedom, and as what has been promiled to 
his !\1~jefiy's [ubjects refiding in the province 

of 
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bf Q!!.~bec~ by his royal p.roc1amation of Oc
tober, f763.·: If, ther~fot~,:tbat; ptdvince-:is 
~o be:goterheaby;~ legjn.aiive.touncil~' the Ie
t?;ifiative pOwers:. -delegated. to' that council by 
me Britifli parliament, ought to be refirained 
in fuch a manner that they {hall not be able 
to make any 'fuch mikhievous laws as thofe 
~l?ove.!m(ihtioned, or to aboli~, . or in any det 
g'ree abridge~' the laws concerning the writ~ of 
Haoeds COy/tis ,and the 'plbteBion of per[onal 
liberty, and the trial by jury, or any other of 
tho(e irripor~ant ptivi'eges Qf Engliihmen which 
nlay jufi;ly 'De conftd'ered' as having been grant~ 
ed to the ~nhabitants of ibe F(Winee by the 
aforefaid proclamation by, the aflhrance therein 
given theln 0/ the enjoyment of the benefit of tht 
fa'WsFoj'llMgiand •. : ,And for this purpofe fame 
ruth " reiNiClive provifoes as, thofe mentioned 
above in pages 23'2, '233;' 234, ought to be 
inCetted in the ),aCt :wbich confers on them 
their l¢gitlative authority. "Iun;h \ 

',. '~r,o~ Ivnc. ~Hl 

:!" TiH fu-cn'refirict:iolts are tnade to the Ie· 
~iflati~e.powers delegated by t~e. late ad 'to 
the goverhodl" and aou'ncil of Qi!ebed:) it may 
Ju:tt1y be' Compared 'to· thefiatute of the 3 III 
ye~r~T the reign of king f-Ienry VIlIth,~:.cap~ 8~ 
whiCh,tlgave . to the king's proclamations the 
"authority of:':· aCts of· pat-liameilt. For it real1y 
go~s ~yond th~t ·tlaftite in the pd~rer it, vefts 
in thefe1ervants of~the crOWI1. For,.accordll1g to 
tharfiatute, the king'couldnot, byhis procl<lma
, .n, .,(,:' N n n : tiOll
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tion, repeal any of the laws then in being, nor 
make any law affeCting men's inheritances I 
offices, or poffemons, nor make any new capital 
crime, except in cafes of herefy: and the puniili., 
ments, by which obedience to his proclama
tions was to be enforced, were to be only im
J>rifonment and fines, which were to be in
fliCted in purfuance of judgements to be pafi"ed 
upon informations brought before certain great 
officers of flate, enumerated in the aCt, or at 
leafi before half the faid officers, in the Star~ 
chamber. Whereas by the late ~ebeck-aCt 
the power of making and repealing all forts of 
laws in the {aid province, and enforcing obe
dience to them by all forts of puniihments, is 
vefied in the govern our and council of the 
province, with the fubfequent affent, or al
lowance, ·of the king. That fiatute of Henry 
VIII. was repealed, with many other fevere 
and oppreffive fiatutes t in the firft y.ear of the 
reign of king Edward VI. under the admini
firation of the good duke of Somerfet, that 
young king's uncle, who was for a few years 
proteClor of the kingdom, and by his wifdom 
and zeal in the reformation of religion, and 
the efiablilhment of civil liberty, during the 
continuance of his power, deferved and obtain
e.d t~e efieem a.nd affeCtions of the Engliili na
tIOn 10 a very hIgh degree. May forne minifter 
of fiat~, o~ fimilar principles with that good 
man, In hke manner recommend himfelf to 
th~ good affeCtions of his fellow-fubjeCl:s bo~h 

In 
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ifl England and f\merica, by procuring there~ 
peal of the ~b~ck-aa:!, . I ,_ 

. -.~ 

• ' I • ; ,.' ;" . _ I ~ .:, , 

Hitherto I have confidered the ~beck-a~ 
only as it affe¢l:s his ~ajefty's fubje~s, bo~h 
french and Engl~~,. in that province it(elf; 
and I have endeavo~red, t<;>, {hew that, in that 
view only, it is ',h}ghly eip~die"nt to rep~al ~t. 
But, if we confider the effeCt, of it with re
fpea to the' other American ~oloni~s, th~ ne~ 
ceflity of repealing it ,will ~ppear llill llronger. 
For it fee~ns to have alarmed thofe colonies 
nlore than any other ~~ of. parliament that 
has y~t been paifed, and, toge.ther with t.he 
Bollon-charter aCt, to have been the, prin~jpal 
caufe of the prefent univerfal r,efi'tan~e in thofe 
colonies to the authority of the Britithparlia~ 
mente The Bollon-charter aCt has made them 
confider all the privileges gni.n~ed them, ~oth 
by that and all the other charters in America, 
as precarious and uncertain; fince the (aid 
charters are liable thus to be alt~red) taken 
away, or new~modelled, at, the ple~fure of the 
Britilh parliament, without a hearing of the 
parties, or a charge and proof of the mi(:' 
ufer of the. powers and privileges contained 
in them. And the ~beck-aCl: has carried 
the alarm frill further, and made the Alneri ... 
can colonies tremble even for their 'affemblies, 
and {ufpeCt that the Bl'iti{b parliament, if they 
thould [UbQ1it to its authority, would totaI1yan. 
pihilate thore popular legiflltures, and efiablilh 

, h:giOative 
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legirtative councils in their, fiead, as ~ey h~v~ 
ddne in the provthCe of ~ebeck. TqlS andthe 
apprehenfion, that their back-fettlemertts would 
be invaded by a popilh army from Canada, and 
tpat the principal defign ot the ~ebeck-aa was 
to enable the king to raife fuch an an~y ther~. 
and (by means of th~ influence of the ~~milh 
priefis and the nobleff'e,) to keep the Canadian; 
in a difpofition to enlifi in it, a:n~ to be fo e~~ 
ployed agai~ft them, fee~ to have c9tnp'leate~ 
the deftrucbon of all theIr confidence In the 
Britilh parliament, and confirmed them in their 
refolution of refilling its ~uthority. For other
wife it is hardly to be fuppofed, that the accounts 
which we have repeated~y received from per[ol1S 
of charaCter and experience in America, that a 
great number of perfons of we~ght artd ptoperty 
there were friends to the aut~ority of the Britifh 
parliament, and would, when properly fupported 
by a refpeCl:able body of troops, deClare them
felves to be fo, {bould prove fo intirely falfe 
and groundlefs. It ~s hardly poffible to con
ceive that the perfons, who gave thefe accounts, 
{bould have been fo intirely tniftaken in their 
judgements and opinions of the fentiments of 
the Americans: arid ~illiefs ought we to ima~ 
gine that they meant to impofe upon gov~rn
ment, and bring on the prefent molt deftruCtive 
'war. We mull: tonclude, therefore, that their 
accounts of the fehtiments of the A;;ericans 
Were true in the year 1772, and that till' that 
tt'mf there were many perfons in America, who 

(notwithfianding 
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tri9tYv\thflanding~~~ Claim }Jf t~e ,Britilh par;, 
liam~pt .to the" rig~t 9.f iqil?9fing taxes on its 
inq~bitants,'and theirr exercile of that' right iI). 
th~ ccm~inuanc~ of the 'trifling duty upo~ tea,) 
were. friends to. Great-Bri~~iri~ arid averfe tq 
ahY~~nJe~fures pffeQnflQc~ to' the parliament's 
~~tnority; though. tljey were ti9~' difpofed ex'!", 
pr.~fsly t9 ack40wledge its !,ighf ,to tax theni~. 
~qt, upon tpe~ paffing Qf the Bol1:on-charter 
a~\ and the~ ~ebeck-aa: ih the year ~ 774, (by 
the, former of' which th7ircharte.r:.'rfghts. we~~, 
r~ndere-d . precarious, and by ~he .latter they, 
\Vere In_du~ed_ tQ, (u(pdCl: that 'even their a1fe~~ 
~lies would [oon Jjejaken f(om, them, if th~ 
apt.hority~,of pa~li~inent, was 'allowed to be le~ 
gaUy bin~iQ~ on them,) it f~emsproba,.b!e that 
dlefe friends of g9verbmertt, or Great-Britai.t\t 
thought it peceffary to cllangetheir cond~ct~ 
and go oyer ,to the mqre violent party~ whQ 
were'difpo(ed to, refift the authority of parlia~ 
jnent by force of arOls.:Arid it is n'~tural to 
ftippofe, that the moA: l~yal~~f~hef~ friends tq 
Greq.t-Brit~iQ ~ave reafoned, ever' fipce ,th~~ 
inelanch~ly ~r~ in th\ politicks of Ore,at-Bri-

: tain,' ill" fome fQch ,~apner~s the fo~lo.wing; 
hWe hav~, l)itherto ,been .~ngaged in a dif
,~c ppte,wi~h ,~ur ~oth~r country,'~ot cOl}cer~ 
_~C ing ,t4,e exIll~n~e of ,?~r aifemb~leSt n?r t.h~. 
H fre~ 3nd t~ll ~x~1"cl1e of ~h,e~r l~gdlatlv~ 
FC power~, fQr fP~ ~~Ilefit of, ~h,eir r~~pe~ive 
~c cploni~s~, 'b~t on~y '70nc:~rmng thel~' fub~ 
h oIQinatjo'p to the fupteIlfe'legifiat~re ~f the 

, ~~ wbo19 
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ce whole Britilh ~qlpireJ the Pa~liament of 
C( Great-Britain. The members of that great 
" legiflature have infified, that the a1femblies 
" of the American provinces are of the na
" ture of the common-councils of the corpo
" ration-towns in the Uland, or kingdom, of 
" Great-Britain, which have a local and infe
" riour fpecies of'Iegifiative authority, or,' as 
" it is expre1fed in the American charters and 
" commiffions, an authority to mak'e laws for 
" their own good government, not repugnant 
cc to the general laws of England, and which 
" are known by the name of bye ... la ws; but 
" without interfering in the leall with the 
cc fuperiour authority of the parliarnent, which 
" is the fupream and general legiflature of the 
C( whole nation) and has power to bind all the 
H fu~iea:s of the crown in e\'ery part of its 
"domini0ns. An,d we, the fober and loyal 
" party in America, (whom our brifker coun .. 
cc trymen have fiigmatized with the name of 
" Tories, on account of our attachment to 
cc Great-Britain,) being convinced by the force 
" of the reafons alledged in that behalf, and 
cc defirous of maintaining our union with Great ... ~ 
cc Britain in the moll perfeCl: manner, hav~ 
" acknowledged the jullice of this pretenuonj .. 
" and have declared ourfelves to be bound in 
" duty, and willing in fact, to obey the fu-
" pream legiflative authority of the parlia-
" ment; though we have wiilied at the fame 
u time, that they would forbear to ufe it for 

cc the 
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'c the purpore ()f imvofing taxes on us, and 
" leave that lingle arid delicate; bufinefs to be 
c,' tranfad:ed by qur own aff"emblies" as it had 
cc always ufed to be till the, unfortunate il'ani p
" all in i 764- Thefe have been ~ our mode
" rate and friendly fentiments towards Great
~c Britain; though a more clamorous and vio" 
c~ lent party arrlong us has inflamed the people 
". with notions of a very d~fferent kind, and 
., has, led away a, majority in our alfemblie$ to 
c~ decl.are, that they are not fubordinate, in 
~c any ~efpea: to the Britilh parliament, bttt 
'c perfectly co-ordinate with it, and equal to 

• cc it in authority within. t~e limits of ~heir re" 
U fpeCtive, provirlces. Thefe pretenfions we 
h are forced to difapprove~ and have, from 
cc time to time, expreffed our difapprobation 
ct of them, as far as the over':'bearing fpirit of 
" the other party, (who have engaged the com
~, moli people on thei~ fide,) has p~rI?ittc:d us 
~' to do fd; becaufe we were of ,opInion, that 
C, thefe high pretenfion~ were not onI y void 
cc of foundation in trutn and reafon, but that 
~' they were cOhtrary likewife to good policy, 
cc as they, have an inirriediate ,tendency to 
~c fplit the dominions of the crown of Great
U Britain into fa marly feparate and indepen
,e dant ftates; ,and d~ftr()y tha~ happy union 
i, and harmony thatJlas hitherto fubfifted be .. 
n tween them.' But we had never yet ima
~c 'gincd~ thatGreac..Biitai~hadlYegun to envy us 
~ _ the enjoynien~ ~f .oat aItemblies themfelves';, 

000 (~ and 
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cc and to~iflf to have us governed intirely by 
cr officers of the crown, without "any £bare in 
" the appointment of the-degiflatures of our 
cc tefpetlive provinces. But now \veT.':Jhave 
C( rea(on to entertain this pew and alarming 
"fufpicion. Fot an act of parliament is lately 
" patred, in direct oppofition to the -~ing's 
(, proclamation of OCtober 1763, (whioh we 
" had always looked upon asa facred.inftru
" tnent, that was binding on the king' 'and 
" nation, and could not be repealed without 
" a breach of the publick faith, but which 
" this a8 has boldly refcinded and' annulled 
(( by exprefs words;) an all: of parliament is 
cc paffed, to d/ahlifh, infiead of tulcrating; the 
cc popifhteligion in the province of QQebeck'; 
" and to revive the French laws there ,in all 
cc matters of property and civil rights.; and, 
"confe'luently, to re[ume, from both the 
cc French and Englilh inhabitants of-the pro
ce vince, the grant that had been made.to them 
I, by the laid proclamation, of the Engliih 
" laws concerning the writ of HaheascfJrpu!, 
" and the enjoyment of perfonal liberty, ,and 
Ce concerning the trial by jury in all civil aCtions, 
" and of divers other beneficial laws of Eng
cc land; ---- and to efiablifil, infiead; 0f an 
cc affembly, (which had been promifed'them 
cc by the faid proclamation as foon- as .the flate 
U and circumfiances of the faid province would 
cc permit,) a legiflative council 'compafed of 
~' perfons nominated by the crown; and which 
- (-

~' is 
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I tt, ¥j nQt· eftabl~ for· only a Cnlall-number of 

c~ YQM, .. but isdefigned ,(for aught that-~ppears 
u. to the contrary in the.aB:,)· t~1b~ the ~rma
H,/ nentmode of gOYernment for-tha.t pfQV,ince to 
~~tJall future geaelFations;----and laftly, f,wbiGh'is 
',f'f a matter that concerns us more nearly ~han aU 
" the reft,) to enlarge the boundaries of the pro
,'4 vince of ~ebeck-fo ,as to take in the five gr~,at 
'~, }qkes and all the immenfe and very fruitful 
'\') ,country contained between them and· the ri-

. U vers Ohio and Miffifippi, and which lies at the 
"I~back of our provinces; with a view, as tit 
" ,dhould. fe:em, that this new and favourite 

"~( mode of govern-Inent, together with theRo
.'~ man .. catholick religion (now alfo, to all ap
'~, _peara;1ce, become an object of .favour with 

Cl~( Great~Britain,) fuould prevail throughout all 
,," that lla£l:country. What then can we con
.'J elude; from fuch) an aCt of parliament, (the 
~, . paffing of which would ten years ago have 
I~~rbe¢n thought, an impoffible event;) but 
" that Great-Britain is now governed by the 

.f'<\ c()Unfelsof. a fet of men, who, going far 
)~~ befond the-late Mr. Grenville's fentiments 
." ,in. their plan of controuling' thefe provinces, 
~/ ,intend not barely to 'r.educe. our aff¢mblies 
~)' to tbeir antient and confiitutional condition 

1" of inferiour legifiatures, fubordinate to the 
,~~ fupreamauthority of :the Britiih parliament, 
"but abfolutely to· deprive us of them, and 
cC '.gQvern us by.legHlative councils appointed by 
~' the crOWD, in im.itationof that which they 
- 00 0 ~ .'" have 
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c' have juft now eftablifued in this immen(e 
" new province, which 'they have eretled at 
" the back of our fettlements ~ ---- And if 
" this be their ddign, it behoves us Engl~ 
" Americans, if we deferve the name of Eng
cc IHhmen, and fet any value o~ the liberties 
" we now enjoy under the protection of our 
cc affemblies, to unite with heart and hand in 
" defence of them. In [uch a caufe we 'are 
cc ready to venture any thing, even life itfelf, 
" the continuance of which cannot be plea
cc fant to us after the extintlion of our liberty. 
" We muft, therefore, now at laft give up the 
" ple~fing hopes which we, the fober and 
cc loyal party in America, (who have acknow
~c ledged the authority of the Britilh parlia
cc ment over us,) have hitherto entertained of 
cc feeing an amicable conduCton of our pre
cc rent difputes with our mother-country, fince 
" file has fo far forgot her par~ntal, lff"ection 
cc towards us as to meditate to reduce us to a 
cc flate of political flavery: And we mufl: hence
" forwards unite ourfel yes with our more vio
cc lent brethren to carryon their fchemes of 
cc independance on Great-Britain; fchemes 
cc which they have adopted from ambition, but 
" which we {hall accede to from the hunlbler, 
cc but not lefs cogent, motive of neceffity, from 
" a fenfe of the impoffibility of preferving our 
" former degree of liberty without it, after 
" the difpofition which Great-Britain has ma
ce nifefted with refpeCt to us by this furprizing 
~~ aCt for the government of ~ebeck." 

" ..... Such 
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! S~cb (eern to have Ibeen th,efIentiments Qf 

tbe moil: JDodel1tte En-gliili Americans upon 
the1.paffingthe .late; -Q!!ebeck. bill; and; in 
tOn~uence of them,- 'the-, refiftance to :par ... 
~~titary authprity is be~ome almoft uni
verfal, hardly anyperfons among them hav
ing, . fince that time, appeared to have any 
inclination to acknowledge and fupportl that 
authority, except I-the -very ·efficers of govern
ment in Ainerici,' 'who hold lucrative emo:
ployments -there at the pleafure of the crow~, 
apd. a few of the clergy of the church of Eng
land, . who are eagerly defirous of having a 
protefiant bi(bop rent to America, and who, 
probably, have no hope of feeing that favourite 
meafure accompliihed without the interppfition 
of the authority' of the Britilh- parhament. 
This being the flate of things, it feerns evi
dent, that all hopes of reconciliation between 
Oreat-Britain and her colonies, upon any lafi:
ing or ,oi-dial terms, are at an end, unlefs this 
fCt for regulating the government of the pro
vince of ~ebeck fhall be repealed. And, 
therefore, if we willi to -retain the colonies in 
A~erica, as members, or parts, of the domi
nions of the clown of Great-Britain, in any 
cap~city, (either as fubordinate civil focieties, 
or corporations" -fubjeCt to t~e con~roul of the 
J3ritilh parliament, . or as fepafate fi~tes of fcl-
10w-fubjeCts of the fame ki~g~ haviQg ~egifia
tures of their own c'o-ordinate w~th th'e parlia
ment, or legifiature Qf Gre~~.Bcitaill) h feems 
;'" I . , , I to 
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to be a meafure,. not merely of prudence, or 
expedience, or preferable choice, hutaf abfd.l. 
lute neceffity, to repeal this moll:. obno~ioU5 act 
of parliament, and pafs another in its fread, which 
{hall be more agreeable to the promiles contained 
in the royal proclamation of OB:ober 1763, and 
the general principles of the Britilh conll:itution. 

Of the Power of impoling Taxes in the 
Province of ~ebeck, fince the late 
ACl: for regulating its Governlnent. 

T HOUGH the aCt for regulating the govern .. 
ment of the province of Q£ebeck exprefsly 

excepts from the power of making laws, which 
it delegates to the Governour and council to be 
efiabliilied in it, the power of laying any taxes~ 
or duties, within it; and though the. Britilh 
parliament, at the fame time that it paffed th~ 
aCt for the government of that province, paikd 
another aCt for impofing certain taxes and 
duties on fpirituous liquors imported into. it. 
(which I believe to be both rnoderate and ju+ 
fiicious, and againfi: which no complaints have 
been made in the province,); yet there is fome 
reafon to apprehend that the faid aa: for regu~ 
13ting the government of the provjnce of ~e
be~k may one day or other be confidcred as 
having veiled the power of impofing taxes. on 

the 



the .inhabitantstof1.that· 'prMince \ in' . tOe crown 
alane, witUootthe,' concurrence of the parlia
fnent.'. If this, ihould' be· the effetl of the faid 
aft,'" I readily- ,aHow' that it was done inadver .. 
tcmtlY,,!Qod that it; is probable the promo~cFs!of 
tne aCt had I no Juch effect in view at the time 
of paRing it,:-bllt intended to referve the power 
of impofmg taxes in that province to the king 
and parliament conjointly .. But fiiU I think 
there is reafon . to ~pprehend that the act may 
pe ~QIlfJ4~red, as .~aving tbis.ope,rationo;. My 
reafons for thinking fo are as follows. " 
~Js-'- . ,'. .., • 

The, royal proclamation of OCtober, 1763, 
related equally to all the four new governments 
which were then going to beered:ed in the 
C1G>untries that had beea ceded to the crown of 
G11eat-Britain by the definitive treaty of peace 
concluded at Baris in the preceding month, df 
Feht'oaryo Thefe I governments were thofe of 
~~ck,' Eaft .. Florida, Weft-Florida, and 
Grertada. And the fame. promifes; :of·beirrg 
immediately governed according to the Englifh 
law, and ofha~ing the Englifh form of colony. 
grovernment~·Jt,y a Governour, council, and 
aifembly, I efi:ablifhed in them, . as foon as thei~ 
fituation and.oircurpftances would admit thereof; 
were made: toahem' ~11.· In ; the month of 
JuLy in the fullowing year ; I 764, the King 
iffutd 1 letters, patenti under the. great feal' of 
:Greato.Britain, reciting, ". That in Barbadoes, 
" and all the 'Briti!h Leeward iflapds,. ,there 

, ~" was 



t 480 ] 

" was a duty. of· four and a half per cent. paid 
" upon the export of goods," and then pro
ceeding to impofe the like duty in the ifland 
of Grenada in thefe words, " Whereas it is 
" reafonable and expedient, and of importance 
U to out other· fugar colonies, that the Hke 
" duty lhould take place in our [aid ifland of 
" Grenada, we have thought fit, and our royal 
" will and pleafure is, and we do herehy, hy 
cc virtue of our prerogative royal, order, direCt, 
" and· appoint, that an impofi:, dr cullom, of 
" four and a half per cent. in {pecie (hall, 
" from and after the 29th of Septe1l1ber next 
" enfuing the date of thefe prefents, he raired 
Ii, and paid for and upon all dead commodities, 
cc of the growth and produce of our faid ifiand 
U of Grenada, which fhall be (hipped from 
I( the fame, in lieu of all cuftoms and import-: 
(C duties hitherto collected upon goods imported 
" and exported, into and out of, the raid ifland; 
'r under the authority of his -MoO: Chriftian 
" Majefty; and that the fame {hall be coI
l( leCted." This duty of four anP a half per 
cent. walt accordingly collected for fome years 
in the ifiand of Grenada . by virttle of thefe 
letters patent, without either an aCl: of the Britiai 
parliament or an aCt of the Governour J council, 
and affenibly ofGtenada, to confirm them, not
withfianding an affembly was called in that 
ifland, an~ fat to do bufinefs in it;in the year 1765' 
At laft, In the year 1773, on'e Mr. Alexander 
CampbeU, a natural-born fubjeCl of Great ... 

Britain", 
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~~rltain, who bad purc~afed ". a' plantation i~ ·the 
ifbnd of ~renada in the mdnth of March, 1763, 
and .w+16 had paid' this duty of four arid' a half 
per cent. ;~\lpon fome fugat;s which he had .ex
'ported from it;, br011ghf:.an . action againfi: M;r. 
Hall;'tbe colle&>r of the cuRoms to whom he 
~had'patd it, 'tocompelhifn'to return it to him, 
.s'~1tig 'money had. an~ ~cei~ed. ~by,the,;fai? 
defendant Hall to hiS, the plaJntIJrS,' ufe, It 
having been ~id by the faid plaintiff ~iri' pur
\fuaace of the fardletters 'patent of July, 1764, 
·which he contended to be illegal arid, v<>id. 
'The 'defehdaht Hall teftedhis defence :upon 
'the validity of the faid letters patent; and'the 
jury found a fpecial verdiCt, flating the whole 

. matter; Qf which the fubftance has been here 
II-elated. And this fp~cial verdict was folemnly 
tirgued' at the bar of the' court of King's-bench, 
'and judgement was given. on it by the judges 
Of that court on the ~8th day of 'Novemberj 

. 1774, in I favour of the, ~l~i~tiff 'Camp~e~l. 
Lord Mansfield; the chiefJufhce' of· the {aid 
cO\lrt~ delivered the opiniC?n of the .. court u1?on . 
that occmon; which was· to the follow~n~ 
-purport. He raid, th~t the. gener:al' qlletb~p. 
-apon the fpeClal verdict was thiS, to Wlt, 

cc Whetber' the letters patent of July; li64, 
are good a'nd valid to ~boli!h the FreriCh. duties, 
.and,' in lieu thereof, to impofe the fald· duty 
of four and an half per cent. wnich is ,paid in 
all the -Briti!h Leeward iflands.'~ ~, ' 

Ppp . Tha~ 
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That upon this queftion the counCel for tl:t 

defendant had contended that the faid letteu 
patent were void, upon two diftinct grounds. 

. In the fira place they contended, that, if the 
king had iffued thefe letters patent before his 
aforefaid proclamation of OCtober, 1763, (in 
which: he promifed the inhabitants of the faici 
ifiand the enjoyment of the benefit of the laws 
of England and the Engliili mode of govern
ment by a Governour, council, and affembly,) 
they, would neverthelefs have been illegal and 
void; . for that the king can at no time exercife 
fuch a legiflative authority over a conquered 
country. 

And in the fccond place they {aid, that, u 
the king had had fufficient authority before the 
iffuing of the faid proclamation of OCtober, 
1763, to do fuch a leg;fiative aCt, yet that by 
the faid proclamation of OCtober, 1763, he 
had divefied himfelf of that ~uthority. 

Lord Mansfield declared that all the judg~ 
of the court were of opinion with the plaintiff's 
counfel upon this latter point, to wit, that the 
king had by the {aid proclamation of Oaober, 
1763, diveHed himieIt of this legifiative power; 
an~ t~erefore they gave judgement for the 
plamtlff: . But he d~clared it to be clearly his 
own Opml?n, and .dId not intimate that any Qf 
the other Judges dIffered from him upon t~at 

P01'llt, 



point, cc that in the interval of timebetwee~ 
the ceflion of the ifiand 'Of Grenada to the crown 
of Great-Britain' by the treaty of, peace in Ve"': 
bruary, 1763, and the proclamation in OCtober; 
I 763, the king- had a power of im:po6ng the 
faidduty of, four and a half per cent. 'upon 
goods exported· from the' il1and -of Grenada by 
virtue of hi§ letters patent under the gre~t feal; 
and con1equ~ntly thar, if the faip leHer~' pat~nt 
for impofing the faid duty, had been palfe4 
before the laid proclamation of OCtober, -1763" 
infiead of after it, they would have been legal 
and valid, and the judgement in that. action 
lTIufi have been for the defepdant. 

Amongll: other arguments, or rather autho~ 
rities, in fU'pport of this royal prerogative of 
~mpofing taxe's on the inhabitants of conquered 
countries, Lord Mansfield, in delivering the 
judgement of the cciurt on the aforefaid oecaGon, 
mentioned the opinion of Sir Philip Yorke, 
(who was afterwards Lord Chancellor .aard~ 
wicke,) and £ir Clement Wearg, when they 
were attorney and follicitor general, upon a 
cafe referred' to them by tHe privy council. 
This cafe was as follows. 'j In the' year 1722~ 
the a1fembly of Jamaica being ~efraCtory, it 
was referred tQ Sir Philip Yorke and Sir Cle
ment Wearg to confider what could be done, 
if the affembly fuould 'continue to with-hold, 
~ll the ufual fupplies. ·Upon this they re'porte~ 
as follows: 4, That, if Jamaica was fiill to 
" - ~ p P 2. ~' b, 



CC be confidered as a conquered iOand, the king 
cc had a right to lay taxes upon the inhabitants: 
" but, if it was to be confidered in the fame 
cc light as the other colonies, no tax could be 
" impofed upon the inhabitants but by an 
cc affembly of the ifland, or by an act of par
e' liament." This opinion Lord Mansfield laid 
great firefs on, and adopted. 

Now, if this opinion is true, I apprehend 
that it will follow that it is at this time lawful 
for the king by his letters patent under the 
great feal.to impofe taxes' on ~he inhabitants of 
the province of Q£.ebec!~, by virtue of that 
claufe, in the late ~ebeck-act, in which it is 
enacted, Cc that the faid proclamation (of OCto
ber, 1763], Jo far as tbe fame relates to the 
laid province of ~ebeck, and the commijJion, ~"'c. 
be revoked, annulled, and made void, from and 
after the ftr:fl day of May, one thoufand, feveR 
hundred, and jtventy.jive." For, fince this pro':' 
clamation is hereby revoked with refpeCt to the 
province of <l!!ebeck, it feems ~aturally to 
folloow that the king's po',ver with refpect to 
that province mull. in all cafes not provided 
for by the faid act, be the fame as it was before 
the {aid proclamation was publilhed, and con':' 
fequently that it will extend to the impofition 
of taxes .upon the in~abita~ts of that province, 
there beIng no provliion In the faid act con
cer!1ing the perions in whom the power of 
laYIng taxes £hall be vefied, but only an ex-

ception 



~eption of it in the dau(e which delegates the· 
power of making laws to the Govemour and 
council of the province. And thus the late 
parliament will, by the late ~ebeck-aa, have, 
-inadvertently and by necdJary itiflrence, conveyed 
to the crown alone a power of taxing all the 
inhabitants of the province of Q.!!ebeck, (which 
they alfo extended over more than half North
America,) at the fame time as they, deliberately 
and exprefsly, conveyed to the Governour and 
council of the faid province a power of making, 
with the fubfequent affent ,of the crown, aU
forts of laws in the faid province, excepting 
fuch as relate to the impofition of taxes. This 
i$ one. of many in fiances of the looCe and 
negligent manner in which that mofi important 
aCt is drawn up. 

Now, fince this is the ufe which may one 
. day be made of the aforefaid daufe in the 
~ebeck-aCt, (which revokes the king's pro
clamation of OCtober, 1763,) by lneans of the 
aforefaid opinion of Lord Mansfield upon the 
firfi point that was infified on by the plaintiff's 
counfel in the aforefaid cafe of Campbell' and 
Hall, it {eems. reafonable, in cafe· the raid 
~ebeck-aa: {bould not be repealed, but only 
amended, and the aforefaid proclamation of 
Oaoher, 1763, iliould !lot be ,:evived in the 
{aid amending aCt, I fay, it feenls reafonable 
in {uch cafe to guard againll: this conc1ufion 
J;>y an exprefs claufe that fhall veil: the power 
L I .... of 



of impoling taxes on the inhabitants of the 
the faid province, until an a1fembly of pea .. 
pIe 1hall be eftablilhed in it, in the parlia
ment of Great-Britain. With this view it 
would be proper to correa: the fecond (eaion 
of the draught of an aCl: of parliament for 
efiablifhing a legifiative council in the province 
of ~ebeck for only ieven years, which is 
recited in the Account of the Proceedings, &c. 
from page 50 to page 74, (fuppofing that 
draught were to be adopted as part of an ad: 
of parliament for amending the prefent ~e .. 
beck-ad,) in the following manner. 

II. PROVIDED always, and IT IS 
HEREBY FURTHER ENACTED, that 
none of the [aid laws, ftatutes, or ordinances, 
1hall in any degree tend to the impofing any 
duties, or taxes, on the inhabitants of the fllid 
province; and that, fa far as any of the [aid 
laws, ftatutes, or ordinances, lhall have any 
fuch tendency, they lhall be utterly void and 
of no effect or authority whatfoever: and that, 
during the continuance of this prefent act, no 
duties, or taxes of any kind, !hall be impofed 
on the inhabitants of the faid province by any 
other authority than that of the parliamen t of 
Great-Britain. See the Account oj' the fro~ee4 .. 
'ings, &c. page 63. . -

But, as the ~ebeck-aCt is ~iable to fuch ~ 
number 9f ·very capital objt~ions' in almoll; 
every part of it, it is· to be Ficped that, . when it 

next 



bext undergoes the confideration of parliament; 
it will 'not be amended, but totally repealed~ 
and the king's proclamation of OCtober, 1763, 
again revived with refpeCt to that provincei 
with fuch explanations and correCtions as {hall 
be judged necdfary fo'r the dotneftick happinefs 
and fatisfaction of the· Canadians; agreeably to 
what has heen faid above in pages 436, ---- 446~ 
For there never, as I believe, was a written 
~ompofition of any kind, that gave a jufter 
handle to th~ application of Martial's fatirical 
diilich. 

Emendare tuos, 0 Fefcennine, libellos 
Non multre polfunt, Una litura poteft, 

,. .. 

A . Pfopo[al for a Recohciliation with 
the revolted Prpvinces of North
Americaj without exempting them. , 
from the Authority of the Britilh 
Parliament. 

IN the firft place1 to repeal the ~beck-at1, 
. and thereby re-eftabliili t,he king's proclama
tion of Oaober, 1763, witH refpe¢t to the pro
vince of ~ebeck, and reduce the extent of the 
{aid province to what it was before the late 
~ebeck.-aai or, perhaps, (ifi~ £hall be thought 
, - nece1Tary, 



r 4-,88 1 
"eceffilry~ upon a full inquiry into the matter 
by the tdlimony of fea-officer-3 aCquainted with 
Newfoundland and the gull of Saint Lawn:noe, 
and thefifheties and trade cartitdon inthd"eparts, 
and by the teftimony: of MeIc:barm acquailbd 
with the (arne filbjelts~) to en1arge tbe..fornlet ex
tent of the province cA Quebecks .as fettled,bithe 
proclamation of OCtober, 176:~, bytheadditi~ 
of the coafi, of Labrador, which by: th'e.{srid 
proclamation were made part of thegovtrl1-
ment of Newfoundland: but by no ~eans to 
put all the interiour part of North ... AmeFica into 
the province of ~ebeck. 

, ,I 

Secondly, After thus repealing rhe <t..~eck-, 
aCt, and reviving the king's proclamatiori' of 
OCl:ober, 1763, and £edttring the province of 
~ebeck to a reafonable and m'oderate extent j 

capable of being governed by" an afi"emhly in 
purfuance of the promife' in the (aid royal pro
clamation, To afcertain the tAws ·of the' pro
vince. This thould be done by exprefsly 
mentioning and confirming the petition of 
right, the habeas c{)rpus aa, the bill, or de
claration, of rights in the 'firft year of· king 
William and queen Mary, and perhaps 'a few 
other ftatutes that are fingularly benefiaat~ and 
favourable to the liberty of the fu~ea; and 
then by confirtniJlg,~ in general terms,. the rell: 
of the laws of England; .both criminal and 
civil, excepting the penal laws 'tgainft the exer
cue of the popiili re1igion, which iliould.· be 

"declared 
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declared to be (what they have always been 
underfiood to be,) utterly null and void with 
r.efped: to that province, and excepting alio the 
laws relatiBg to the tenure of 'Iand, the manner 
of conveying it, anq. the laws of dower and 
inheritance, at leaft witb refpeCt to the children 
of marriages already coatratted, Qr which thaU 
J>e contrad:ed before a given {ijture day, and 
decla .. ing that upon tbe~ fllbietb t~~ fanner 
-French laws of the provlnce lhoUld be In force~ 

But the laws of England which difqualify 
papifl:s from holding places of trufi: and profit, 
ought ftiU to be continued in the province, 
though the -penal laws lhould be abolithed; 
the fornler laws being nQt laws of perfec.ution~ 
put of felf-defence. Yet the king might, it 
he pleafed, extend his bounty to thofe people 
who figned the French petition, and to {uch 
other perfons of the Rom:tn-Catholick religion 
as he thought fit, by granting them penfions. 

Alfo it woul4 be proper to aboliili the feig
neurial jurifdiCl:ions in Canada, for the 1atif
faCtion of the great body of the freeholders 
of ~he province. If this cannot be done con
liflently with jutlice and the terms of the capi
t~lation granted by Sir Je~.ry Amherfi: in Sep
t~mberJ 1760, without, giving the feigniors a 
pecllniary compenfation. for- the 10fs of thefe 
jurifdittions, (though 1 incline to think it nlight,) 
,{~ch pecuniary compenfations ought to be 
. - - Q.g q given 



given them. The expenee of a week's extr. 
ordinaries to the army at Bofion woold f;hc 
more than fufficient to make thefe compenfa .. 
tions in a large and anlple manner. .;. 

..'- '. 'un 
Thirdly, Having thus -afcertairi~d. the 4l~iI 

of the province of <l!!ebeck, it w,Q"dd" be 
proper to provide for the convenient admillilha.;. 
tion of jufiice in it, either by adopting the plan 
fet forth. above in' pages 343,---359, or [o~ 
other that iliall be thought fitter for the pu!"pofe~ 

. . 
Fourthly, To provide a competent legiflatur~ 

for the province of Q..~beck. The heft Ie,.. 
gifiature that could be provided for, it, would, 
as I believe, be a prote~ant' a1fembly chofen 
by the freeholders :of the country, w hetber, 
Protellants' or Roman-Catholicks. The next 
heft, I Hlould be inclined to think, w.ould lbe 
a legiflative council ·confifiing of, protefial\l.ts 
only, fuch as is propoCed . in the' draught of 
an aCt of parliament con~ained in the Ac~o1Jllt
of tht.' Proceedings, & c. pages 50---74, I ~ith 
the correCtions herein above mentioned in ~g($ 
232, 233, 234, and486, to be eQ-ablilhed,,tO( 
only feven years; in which all the member$ 
lhould be made independent of the GoV(rnOlU'; 
fa as to be neither ,rr-moveable nor fufpendih:1e 
by hiLll upon any occafion whaqoever, ,t;hough 
they might be remove,-1 by the king by, hisQr~'" 
in council. They iliould be. ~qil"tY-QQe .iri 
number, ~r perhaps more; an41b9u14 ~ll figli 

the 
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the ord!rtance~ for which they" gave their votes j" 

end ~Jd ~ paid forty millings each,every 
time the9 attended the meetings of the council~ 
in order td induce them to attend in corifiderable 
numbets ; . as the juftices o( th~ peace in Eng
Hmd.are"irititled to a pecuni~ry allowance for 
attending'thequarter-feffions of the peace, and: 
the i direCtors lof the Eill-Ihdia company for 
attending the1trieetings upon the affairs of the 
company, . and' the members of the Houfe of 
Commons-are in titled towages from their 
confiituents for, attending parliament, thopgh 
new they forbear deniahding them. But they 
flwuld' reteive no' general falaries fi·om the 
crown, not ~depehding upon their attendances; 
as· filch a praftice can tend to nothing but to 
make them dependanl on the crown;" and cO.n- . 
temptible in the eyes of thd people. N ext to 
fuch a legiflative counCil, confifiing of pro-, 
teftants only,H a .general affembly of the people; 
oonfi£ling "of proteA:ants and papifis indifcrimi
nately, feerns to be the moil proper legiflature 
for the providce. And to theefiablifhment 
of fuch an atrembly but few objeCtions can 
ri6W be made, fin'ce the Engliili fett1ers in the 
province, on'the one hand; have declared-that 
they are willing' to' acquiefce in the efiablilh.;.' 
tnent of fnch' an affembly, and the king and 
parliament, on the other han'd, have, (by pailing 
the ~ebeck-aa: an'd permitting Roman-Ca· 
tho licks to hold all forts of offices, feats in the 
legiflative 'council of the ptovince, judicial 

' .. ! Q....q q 2 . offices, 
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offices and even military coDuniff'lOnll¥) .e~ 
clared' that they confider the old' OpiPioOi 
" that Roman-Catholicks were not fit perfonr 
to be invefied with authority undet the BritUh 
government," as ill-g~oundett with refpeCl, to" 
the p~ovince of ~c:beck. ~or cer~ainly, ~f 
there IS any hardfhip In excludIng papifts from 
holding places of trull and profit in the prG
vince, there is a frill greater hardiliip in ex
cluding them from being chofea members of 
an aifembly of the province. 

Fifthly, To repeal the Bofton.;.ch2l"ter aCt;
and to pafs a refolution in both houfes of par:" 
liament, that,. for the future, no charter of any 
American colony thall be taken away, or al
tered in any point, by the Britilh parliament, 
without, either; on the one hand, a petition 
for that purpofe to the two houfes of parlia
ment, or to the king's majeRy, from the 
affembly of fuch colony, whofe charter is pro
po~ed "to be either taken away or altered, or, 
on the other hand, a [uit at law by a writ of 
jcire facias to repeal the {aid charter, regularly 
car~·ied on in the court of Chancery in Eng...; 
land, upon a charge of fome abufe of tho 
~owers of tho laid charter by the people of 
iuch colony, or of fume other miloemeanourS' 
committ~~ .by ~hem,. whicR may be a legal 
ground ot to.rfelture of the fame, and a jlldg~ 
In:c:ntof forfeJture pronoulJced in conlequOO<3c 
<At 1LLCh 1u!t alter a full htarmg of the fame. 

and 
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~: alfo a Rr-bearing in rparliament of the 
charges', in' the faid mit 'and of the proofa 
broiJgbl: in fapport '()fj~.bem1 and of the argu~~ 
nients, which may be hlledged l both for and 
.,ibilJhe {aid, colony by;' cOllniel, and an ap ... 
pro.Muon and confirmation of fuch judgement 
.ro. forfeiture by both houies' of parliament ia 
C<ilnf~quenceof ,the faid re.,.:hearing of the whole 
Jnatter. of'il!I~t'l.rli ~~1l:"': 'Ji?, :~. ~d:' . ./ 
10 p1~drn~N·. .J. ; 

Such a refolution of the two houfes of par..\ 
liament would give the Americans a lhong 
mpral atrura~ce~. that the ptivileges granted 
them ~!>y . cl.leir 1 cfutf:ters wopl~ not be lightly 
and wa[}to.n~y. altered for the future upon the 
baLly fuggefiions~of men little acquainted with 
their· hifiory and con.Jition, and whofe notions 
of gQyernrnent are y.ery different fro.m their own. 

". r "'0.1,", ~ r i . 'uf 
, .... '" • .. 1" .,. . ~B 1.'.Jl. Iv }·, .... C, ~...I'(,''; .Y r . t·. 

,Sixthly, To repeal the trial·act, for trying 
Qf.fi~ers or foldiers, who lhall be indiCted for 
murder in. the .Matfachufets bay, in others of 
the American pr~)Vinces, or in England. This 
act, I am perfuaded, was intended only for 
the purpofes of juftice, and to pro.cure a fair 
trial to the oaw.er~ and foldiers who 1hould~ 
h3ppen to be in-cli(le,d for actions. done by thelIl' 
in the Co.urie of their duty as aillfrants to the 
c;ivil,magifira~e in the execution o.f the laws,: 
and not to fcreen .them from punifhment when 
tiley were really guilty ·o.f murder, or had' 
Q~c.ifi.oDed the death of his Majell:y's f\Jbje~s 
" df: In 
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in tnat province without fuch jufi and lawftit 
caufe. Arid I am further perfuaded that, r in 
faCt, it would not fcreen them from punilh-~ 
ment, provided the charge was fupported by 
proper tefiimony; but that the £aid juries that 
ihould try thefe indictments, whether in 
England or America, would readily convict 
fuch Gfficers and foldiers of murder, if they 
were really guilty of it, ~d proved to be fo 
by fufficient evidence. But the difficulty of 
procuring the witneffes to the fatl:s to come 
acrofs the Atlantick ocean to give evidence 
concerning them is fo great, that it may al-: 
moll: be confidered as unfurmountable; and· 
confequently this lnethod of trying thofe 
offences may be reckoned to be impracticable; 
notwithfianding the fpirit of jufiice and im~ 
partiality by which the juries would probably 
be governed. And for this reafon the aa 
ought to be repealed. However, as this act 
is only a temporary one, and will expire of 
itfelf in two years; it is a nlatter of much 
lefs confeq uence than the aCt: for altering the· 
charter of the Maffachufets bay and theQ.!!e
beck-aer. Thofe are the aCts which have 
brought on this civil war, and which; I ap
prehend, mufi be totally repealed before peace 
can be refiored. 

Seventhly, To pafs a refolution of both houfelJ 
of parliament, that, for the future, no tax 0[' 

d~ty of any kind) !hall be impofed by authority 
of 
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6f '. the -~~rliamelu 'of -Great-B~itain u'pon :hls 
MajtUty's fubjeCls refiding in tbb[e~ province's or 
-N:tlrth:Ametica in which affemhlies of the people 
are ieftabJlttl'ed, until 'the {aid provih~~S fl-ialt 
Mve cbttm permitted to fendreprefentative's to 
the -BritHh p'arliament, ~xcepting only (uch taxes 
or duties, upon' goods exported out of, and im
poitedtinto;" the faid '-provinces, as {hall be 
thought' nece1fa'rY for' the regulation of' the 
trade of the faid provinces; and that, when 
{nch taxes', orduties, {hall be lai~ by the Britifu 

, parliament on' any 'of the faid provinces, the 
whole amount' of the fame ihall be.. difpofed of 
by \aCts of the: -affe'mblies of the provinces in 
which thq iliall be colleCted, refp~Ctively . 
. ~I(J~. 'f' .".' tHl'.... . .-- _ 

1 (do not Inean on this occaGon to recom
JIlend, to. thepl1blick the admiffion of repre
fcntatives from· the American colonies into the 
llritilh' Houfe ·of ~ohimons; becaufe I have 

. obferved a difinclination in both' the contend
ing parti¢s. to adopt a meafure of this kind, 
,which, 'C!>tberwife I ·1hould think the eafieft arid 
1116ftnatural'method of reconciling-and unit
ingthern. ' IBut what I here propofe is to, 
give the Americans fatisfaCtion and fecurjty, 
py.: dctclari~g~ a refolutio~ ?ot to t~x _.them by') 
the authonty of the. Bntlfh parlIament, of 
which they have expreifed fo great a dread 

, and averiion, 'and at the fame time to [ave the 
honour/and dignity of that fupreme Iegif1ature ~" 
of . all rf the ·.Britilh·· ~oIf1inions, ~bi exhorting '. 
.... . .. ~ . them, 
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them, not to give up their right and authority 
~o tax the inhabitants of the American pro
vinces, but only to forbear the e~ercife of it 
till they have taken a ftep towards the amend .. 
ment of the confiitution of their own body, 
which the mofi firenuous advocates for their 
authority acknowledge to be agr~ble to 
equity, in cafe it is their intention to ufe that 
authority for the purpofe of taxing America. 
For the late Mr. George Grenville himfelf, 
and others of the moil: zealous defenders of 
dle rights of the Britiih parliament, have 
acknowledged that fuch an alteration in the 
confiitution of the Britilh Houfe of CommoQs 
by admitting into it a reafonable number of 
members for the American colonies, (agree
ably to what was done a hun~red years ago in 
the cafe of the bifhoprick of Durham,) would 
be perfectly confiitutional and equitable, and 
could not well be refufed to the Alnericans, if 
they were to defire it, and to declare a willing
nefs to fubmit" in confequence of it, to the au
thority of parliament in all things in the fame 
manner as the inhabitants of Great-Britain. 
Until therefore an offer of this kind is made 
to the Americans and refufed by them, it can 
be no derogation to the honour of parliament, 
but rather a proof of their equity and mode
ration, and therefore honourable to them, to 
forbear to exercife their authority over Ame
rica i.n this delicate and dangerous bufinefs or 
taxatlon. And, as the people of Great-Britain 

frem 



. [ - 497 1 
r~rfiJrtfatdly.: mote difpofed to make! il1ch'tn 
'offef than ;·tJiofe 'of~ America are to accept it, 

~,thisfor'trearance of the exercife of the autho .... 
r~ty,of parliament may be con'ti~ued.for many 
years'to 'come, perhaps for ever, without any 
lofs of honour .. to Great-Britain, and with 

, great joy and' fatisfaCl:ion to the Americans. 

·Eighthly, That all the quit-rents, and other 
,royal dues, cbllet1:ed in the provinces of America, 
lliaU be appropriated to the maintenance of the 
civil governments in the fame, and {hall be 
employed in the payment of the falaries of the 
governoul~s, 'and judges, arid lheriffs qr provofi
tnarthalls, and coroners, and other officers of] ufiice 
and civil government in the fame, fo as to leff'en 

, the taxes whicq, .. it may be neceffary for the go
\Ternoul's, counCils, and a£femblies of the faid pro

. virices, ·to lay on the inhabitants of the fame for 
.. the faid purpofe: and that a feparate receiver and 

. colleCtor of the faid quit-rents and other royal 
dues~ be appointed by the feveral governours 
of the faid provinces refpeCtively in every fe
parate province, who ihall hold his [aid office 
during the pleafure of the governour of the 
province to which he ihall belong, and his refi ... 
dence in the,. faid province, and no longer, a,nd 
who !hall receive and enjoy [uch [alary, or fees, 
or other ,emoluments, during his continuance 
inhisfaid office, as {hall be allowed by an aCt 
of the governour, council, and a1fembly of 
the [aid f'rovince~ < But the pqrtions of the [aid 

, R r r quit-
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quit-rents that lhall be' afiigned to ~he gov.e:~ 
Dour, and judge~1 and other officers of. ,CIVIl 

government in thefai.d pr~vin~es refpe~1Vely, 
fhall be {uch as his MaJe£l:y, In hiS royal wl[dom, 
thall think fit to appoint. " 

Alfo it lhould be provided that no governour, 
judge, or other officer of the civil government 
of any fuch province, ,{bould receiv~ any part 
of the fala,ries arifing from thefe qUlt-ren,ts, or 
other royal dues; during the time of his abfencc 
from the [aid province, or, after his return to 
the province, in confideration of his having 
held the [aid office during [uch abfence; but 
that fo much of his [aid [alary, arifing frolll 
the [aid quit-rents and other royal dues, as 
would have accrued to hin1 in the faid fpace ~f 
time, if he had, refided during the fame in the 
{aid province, £hall be deemc:d to . be forfeited 
by his f~id abfence, and' {hall make a part of 
the publick treafure of the province, a,nd be 
difpofed of by the joint act of the governour, 
council, and atfembl y of the faid province. 

The amount of thefe quj't-rents and' other 
royal dues in America ffiould be mad"e good to 
his Majefiy out of the linking fund. 

N,inthly, The oflices of fecretary of th~ 
provlOce, clerk of the council, regill:er of deeds 
and patents, or clerk of the inrolments of 
deeds anti patents, provofi:-madhall, or lheriff, 

commlffary 
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~omm,iff'ary .or flores, receiver.gener,41 of the 
Jting's revenue, Coroners, clerks, or regifiers, 
of the courts of jufiice, naval ofllcer, collector 
,bf the cufioms, comptroller of the cufl:oms, and 
all other offi:.:es of the civil government in every. 
province, lhould be gjven t,o per[ons refident in 
the province, to be executed by themfelves, 
~ithout a po~~r <?f making deputies 1 and the 
fees to be taken by th~rp iliould b~ (ettled by 
acts of the go~ern6ur, council, aild atfembly 
9f the [aid province in whicl?- they ~re holden; 
~nd theylhould be holden during the pleafure 
of the governour, or of the king, as his Ma
jefiy, in his royal wifdom, lhall think fit, but 
1110uld never be given by patents under the 
~reat feal of Great-:Britain, to be holden dur-
109 the )iv~.s of the patentees; and, much lefs, 
:lhould they be granted in reveruon: and they 
fhould be holden' by feparate officers, fo that 
no two of then) lhould be holden by the £101e 
Frfon. . . ,. . . 

The prefent patentees of any of thefe of
fices fhould have compcnfations nlade to the~ 
for the lofs of their patents by periflons for 
their lives payable out of the finking-fund. 

Tenthly, In the governments called royal 
governments, (which are carried on by virtue 
of the king'scommiffio'n only, without a char
ter,) the councils of the .raid provinces ih6'uld 
be made more numerous than they now are, 

and 
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and fhould be appointed for life, or during 
their good behaviour. They now ufually 
confilrof twelve members, all of whom nlay 
be removed at the pleafure of the crown, 
and fufpended from the execution of their 
offices by the governours of the refpeCtive , 
provinces till the pleafure of the crown can 
be known. This renders them of little 
weight and confequence in the eyes of the 
people, and confequently of little advantage 
to the governour it:! fupporting his majefiy's 
authority, and preferving the peace of the 
province. It would, therefore, be proper 
to enlarge their number to at leaft 23 mem
bers, and, in the more populous provinces, 
to a greater number, (in Virginia, perhaps, 
to 43,) of "vhonl at leafi 12 ihould be ne~ 
cefi"ary to rflake a board, and do bufinefs, 
and to appoint them for life, or durin6 
their good behaviour, fo that they could not 
be removed from their faid offices without a 
charge of fome mifcondud that {boulu be a 
fuilicient ground for removing them from the 
[aid office, and a proof and conviCtion of 
th.e [am~ in ~ trial by jury upon a writ of 
fc:re jiida!>- to rcreal the flatent by which they 
had been appointed to fuch office, or fome; other 
law-procec:Jing analogous to fuch vvrit. This 
numerous council {houid be the legiflative 
council of the province, and thould concur 
with the afTem~ly of the people in making laws. 

But, 
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-But, for the executive part of governlnentt the 
king might appoint a lefrer council, confift
jng of not fewer than 12 perfons, who fhould 
be a council of flate to advife the governour 
in all thofe matters relative to the execution 
of the powers of his commiffion, in which 
J ~ was direCted by his commiffion to . aa: 
with the advice of his council. And feven 
members of this council fhould be necefTary 
to make a board, or do, bufinefs. The 
Jllembers of this council fhould hold their 
places at the pleafure of the crown, as the 
king's privy-counfellors do in England; but 
fhould not be removeable, or fu[pendible, by 
the govern our. They nlight either be the 
Inembers of the greater, or legii1ative, coun
cil, or not, as his Majefiy, in his royal wif
dOIn, fhould think fit. 

This mea[ure, " of-making the melnbers 
of the le2"iflative councils lllore nUlnerous than 
they no\~ are, --and independant of the crO\'/i~, 
in order to give them more weight and di~.ili
ty in the eyes of the people, and thcl'cby to 
render theln more capable of being ~lfeful in 
the fupport of his Inaje1ty's government," is 
reconltnended by fome of the wannell friends 
of Great-BrItain in -North -i{merita; . of which 
I \vill me·ntion an infl:lI1ce or two. In the 
year I 774~ a very fenGble parnphlet was 
publiflu:d for Thonus C~Hkl1, in th~ Strand, 
,~ intitled, 

I. 
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intitled, cc Conftderations on certqin poiitical 
tron!aClions of the province 0/ South-Carolina." 
This pamphlet has been generally afcribed to 
Sir Egerton Leigh, baronet, his nlaJefiy's at ... 
torney-general for that province. But, who
foever the author of it [nay be, he appears to 
be a perfon well acq uain ted with the affair~ 
of America, and more efpecially of that pro
vince, and a zealous friend to the interefts of 
Great-Britain in America, and to the conti~ 
nuance of an amicable conneCtion between 
the two countries upon the old footing of 
a fubjeCtion of them both to the authori
ty of the Britifh parliament. In pages 68, 
69, 70, of this pamphlet there is the follow
ing paffage: " In my apprehenfion, it feeins 
" abfolutely neceifary that the numbers of 
" the council lhould be encreafed; and for 
H this plain and. obvious reafon, becaufe a 
,e body of twenty-fout counfellors, for in
,e fiance, appoinfed by the king from the 
" firft rank of the people, mofi diftinguifhed 
" for their wealth,' merit, and ability, would 
" be a means of diffufing a confiderable in
C( fluence through every order of perfons in 
" the community, which mull: extend very 
" far and wide, by means of their particular 
cc conneCtions; whereas a council of twelve, 
" fe\'eral of v,hom are always abfent, can 
" have little weight, nor can their voices be 
" heardamidft the clanl0ur of prevailing 
H numbers. 

" I think 
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! tc l thin~ this body, acting legiflative11-' 
~c ought to be made independent,. by holding 
" that ftation during the term of their na .. 
" tural lives, and deternlillable only on that 
f' event, or. on their intire departQre from 
f' the. prqvin~e. B~t the fame perfon might 
f' nevert~elefs, for proper caufe, be. difplaced 
~' from his feat in co~ncil; which regula
" tion would l in a great mea[ure, operate 
" as a cpeck. to an arbitrary governour, who 
~' would be cautious how he raifed a power ... 
" fu! enemy in the uppc;:r houfe by a rafh 
" removal j at the fame tilne that· the power 
,$ of removal would keep the. member with .... 
" in proper pounds. The life-tenure of his 
l' Iegiflative capacity would likewife fuffi~ 
~, cien tly fecure that independency which is fo 
~, neceifary to this ftation" ~nd [0 agreeable 
". to the conftitution of the .parent.,.fiate. I 
ic know fome folks will raife both fcruples 
~c and fears; but for my own part, I think 
~c without much reafon: for if we attend to 
" the workings of human nature, we {hall 
" find, that a certain 4egree of attachment 
" commonly ~rifes to the fountain frpm 
" whence an independent hpnor fk>w$, Op ... 
" potition feJdoIll fett1es upon t~e p~rfons 
" who ar~ raifed to dignity by the favour of 
;c the( crown, it having fo much the appearance 
i, of ingratitude, one of the moll:' 4etefted 
~f V~9~.s; and it ever ~a:sa laint ~p.d languid 

. f( part . , 



lC part, till a defcent or two are paft, an~ 
" the author of the . elevation is extinCl:. 
" From this reafoning. it feems tolerably 
" clear to me, that the legiBator being for 
"life, and deriving his confequence from 
" the crown, will rather incline to that 
" Jcale ; and it is not probable that his op-
4' pofition could in any inftance be rancorous 
" or faClious, inafmuch as, thoug~l his life
" efiate is [ecure, he would not willi un
" necefTarily· to excite the refentment of the 
" crown, or exclude his defcendants or con
" netlions, rerhaps, from [ucceeding after
" wards to [uch a pofi of honour and dif
" tinCl:ion in their nJtive country: in thort, 
" this idea feems to admit fuch a qualiji'ed 
" dependency, as will attach the perfon to 
" the fide of the crown in that propor
" tion which the conftitution itfelf allows; 
"and yet [0 much real independency, as 
" will make him fuperior to acts of meaa
" nefs, fervility, and oppreffion. Whether 
" thefe fentiments are well founded, or 
"not, I fubmit to the impartial judgc
" ment of my reader; what I principally 
" mean to infer is, that the happinefs of 
" thefe colonies n1llch depends upon a due 
" blending or mixture of power and depell';' 
" dance, and in preferving a proper fubordi
:' nation of rank an~ civil difcip!ine." And 
In pages 7 2 , 73, of the fame pamphlet is 

the 
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"me folloWing' ~!lffage: " I canout clofe this 
., fubjetl: with~ut expreffing m~ fincere ~~n~ 
~, c~rh,.that fuch unhappy difputes· dIvIde 
I~ mens ~inds, and difiracl: the publick cou~~ 
4' cils of this COlintry; and I have prefumeCl 
'u to offer ther~ confiderations to the world, 
" that the fubj~a: may be fully nnderfiood, 
" and that this colony as well as others may 
" judge of it with the gre4ter eafe and cer
fC taintr '. br~ing ~very fact fairly ftate~ and. 
u candldly 6tfcuffed. But I muft again re~ 
U peat; that tWelve members of the .cbuncil 
U bear no kind of proportion to the n u·mbers 
" of the Lower Houfe, which COrififis of 
" forty .. eig~t members: aQd what flill ;ldd~ 
" to the defetl is, that, as feveral of the 
" council are fre'luently and necetrarily ab
" rent' on their own private concerns, and it 
" often happens, that others ~are either abfent 
" from the province, or, through ficknefs, 
II are unable to attend, -t4e council feldorn 
" confifts of more t~an five p~rf~ns; and 
cc commonlt only three a1fem~le to pifpatch 

'" " the moil: weighty concerns. This circ~rp:, 
" ftance leffens the real and confiitutional 
cc dignity which this bo~y are intended, to 
" maintain, and the p'eople cannot be taught 
" to reverence or refp~Cl: an infiitution, the 
" bufinefs whereof is tranfaBed, like a court 
" of quart~r feffions, by three jufiices o{ 
" peace! .. I-Ience it is, that the tniddle branch 
.. ·to S S S ~' il 

~ 
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" is in a manner overwhelmed by th~ force rJ 
." numbers in the Lower· HouCe.arui; ·that 
~, they fall into derifion and contempt for the 
" want of numbers in ·their own .. I th.~re.::. 
c, fore moft ardently willi to fee this evil re~ 
" medied, by fuch an adcli~ion to the number 
H or his ~aje!iy's co~ncil,; as that. twelve 
" members at le~ft may always be a1fembled 
" on the bufinefs of the ftate; ~en, anQI not 
~' till then, will this middle brancl~ bp able 
~c to maintain a proper bala~ce to fupport 
~, their own' cGmfiitutional import~ce, and 
u to withftand the overbearing .attempts, and 
cc the haughty encroachments of the Lo.wer 
c' Houfe. 'I " ' 

~- " I fincerely willi the !ailing happinefs of 
" the colony of South Garoljn~,.i and -l am 
" firmly perfuaded, that nothing is,fo, likely 
cc to promote it, as a timely and fpeedy inter
" pofition on the part of~hc::. crown, and' a 
" decifive fettltment of th~f~ :uneafy con~n~ 
u. tions upon the found .prjnciples 'laf the 
" Engliih confi~tution." .. l : .• 

,- . , ";' . , ; ', ... ! i L!' ~ . 

And the Ia~e ;t\Jr .. 4ndrewdliy~r, (wM;was 
~rft Secretary, and af~erwards .Lieu~ant-.go
vernour1 of the provInce of the Ma1facl)~fets 
bay, ), in one pf his letter& to. th~ late Mr~ 
Thomas Whately, (who had bee'n feeretAry 
to- ~e. Treafury under the lat,e Mr.. George 
~renv~l1e,) date<l ~ebruary. 13, 17.69, "rites 

_. . a~ 
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'as follOws-hi ",~ ,You obfetve upon'twottefeas 
~.'I" in ,'our conftitution,' the'popular eleCfion of 
" the cOlfn:cil;', and , the return 'of jurie~ ~,.y 
U ,the lowns. The firft Cif thefe ari[esfr«~ n 
'~ the charter ltfe)f;, the latter from-our pro~ 
u'vincial']aws.';"-'; ... As to the appointment of 
':" ,the council;, I am ,of o'pinion' that neither 
~- ~hepOp~la~ elea:ion~ in,' t~~s pt?yince, ,nor 
". "their appointment in what are c'alled the 
~~toyal governments, by the king's ma,?damus, 
" are freee ft6m excepfioris,eftjeciillly"'if the 
if council,. as : a: ~egiflative I body~ is' inte~ded 
,~ ,to anfwer'the idea 'Of the' Houfe' of Lords 
"in the Briti1h legiflature. There', they are 
" fuppofed~o be. a,free ,and independent b6~y, 
" aiub~ltl [their being fuch,-' thefirength and 
U firmnefs of tlie conftitution does very much 
" depend: .whereas ~he. eIea:io~ or

l 
,~ppoint ... 

H· mentof the councils In the manner before
,. mentioned renders them altogether . de
", :pendent- on their confi:ituents. The king 
" is the fountain of honour, Jarid as Juch the 
" peers ,of the realm derive their' honours 
CI from him, but then they hold the,ID by a 
c., furer tenure than the provincial ~ountellor~~ 
" who are appointed by 1J1tJ11damus.' 0r:.t ,;h~ 
"other hand; our popular electiorrir very: 
~' often expofe them to contempl~ i f.or: ~r?;', 
i, thing .ismore common,· thah f?r ~~e' r~I:re~i 
cc fentatlves, when they find th,e .c~V~H~~r :') 
" little untraCtable ~t tl1eclofe' of the year, to 

S s S 2 / ;, remind 



[ 508 ] 
" remind them that May is at haM. SI .. --.. 

" It is not requifite;· that I know of.> tha.t a 
H > counfellor fhould be a freeholder. Accor.w 
" ding to the charter, his refidence ·is a f1rffi... 
" cient qualification: for that pl"ovid~s only 
" that he be an'inhabitant oft or proprietor 
" of lands within, the diftritl: for w}}icth he 
" . is chafen: whereas the peers of the realm 
" fit in the Houfe of Lords, ({is I take it,.) 
" in virtue of their baronies. If -there lhmdd 
" be a reforn1 of any of th~ colony-charters, 
" with a view to keep up the refelnblance of 
" the three eftates in England, the legiflat-ive 
" council fhould couGfl: of men of landed 
"efiates. But, as our landed efiates here 
" are [mall at pre[ent, the yearly value' of 
" £.100 fierling per anllum might, in fome 
" of them at leafi, be a fufficient qualifica~ 
"tion. As our efiates are partible after the 
" decea[e of the proprietor, fhe honour could 
" not be continued in falnilies, as in England. 
" It might however be continued in the 
" appointee quamdiu Ie belle gllcrit, and proof 
H Blight be required of [orne nlal-prattic(t 
" before a [ll[penfion or removal. Bank-
" ruptcy aHa might be another ground for 
" relnoval."-----" The king might have the 
,; immediate appointnlent [of theie counfe! ... 
" ,lors] by m.!IldclJlus, as at pre[ent in the 
" royal goverl1lnents."-----" Bel]des this Ie ... 
~' gill.ltive Lcuneil, a privy council might be 

" e1t.abldhed." 
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I~· efra'bJMhed.':. Thefe authoritieg. are ';~trjtt, 
very !t~fPllSl~~Y and. of pr9CJjgio\ls weighttin 
favwr of fuch an amendment of the conti .. 
tutioos Q'f .. -t;bc-- ,lUng's c~unci1s -in No~th .. 
America. l\lAlterations ! of thofe governments 
in favourcof. liberty, that are fuggeftedand 
rec.ommcnded by fuch friends to the 'authority 
ofGreat~Brit)lin as the authors of the forego:" 
ing p3ff"aget;, .-feern to pe indifputably reaf9n
ab1e, flnd expedient, and fit to be adQpte4 by 
Great-Britain~ . . 

f 1 ' 

. <;EI4V.etlthly, To declare, by ~efoluti9ns in 
lloth houfes of parliam~nt, that it is Dgt e:x
pedient, to requii"e the American colo~ies to 
co.ptribute any thing towards. the difcharge of 
the fl\ationaJ, debt already cont,raa~d, in any 
modewhat(~ver, either by taxe~ to pe im
p,o(ed by the ·Britilh .parliameI)t, qr by grants 
in their own afl"~Plblies, Qr in any other man
ner w~atfoever; ,but only that it is reafonable 
tha-t theyiP.p~ld contribt,lte in a modelllte 
proportion, fuited .to their f~veral abilities, 
to. filch, of the juture expences of the Britilh. 

. empire, as are of a general nature, and r~late 
to all the dominions of the crown, and of 
\:VQicJI they will reap the benefit, as weill as 
the ,inhabitants of Great-Britain. . I ' 

Twe1fthly, To offer an aCt of pardon, in
demnity, and oblivion to all the Americans, 
who have offended the laws, upon their l~y

lng 
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ing ~own their arms, and r~tu.rning ~o .th~ 
obedIence of the- crown WIthIn a lImIted 
fime: without making any exceptions what
roever, not even of Mr. Adams and Mr. Han-
cock. . 

: 

By fuch a plan the principal caufes of 
uneafinefs and difcontent amongft the Ame
ricans would, as I conceive, be taken away, 
and; confequently, if they are fincere in their 
declarations of a defire to continue connected 
with Great-Britain, (as it feems highly pro
bable that all the colonies, except thofe of 
New-England, are; and perhaps even in thofe 
colonies there may be many perfons of the 
fame difpofition;) it feems reafonable to hope 
that it would be generally approved and 
accepted by them. And yet the fupream 
authority of the parliament of Great-Britain 
would not be given up. 

FIN I S. 
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