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ADDITIONAL PAPERS .

CONCERNING THE

Province of QUEBEC K.

T has been fhewn, in the foregoing ac-
count of the proceedings of the Britith
and other Proteftant inhabitants of the

province of Quebeck, in the latter end of
the year 1773, in order to obtain a houfe of
aflembly, that they follicited the French, or
Canadian, inhabitants of the province to join
with them in making the neceflary applica-
tions for that purpofe. And it has bzen like-
wife thewn that they were willing to accept
of an affembly compofed indifferently of Pro-
teftants and Roman-Catholicks, if it fhould
pleafe his Majefty in his royal wif{dom to con-
ftitute an affembly in that manner. But they
could not be prevailed en by the Canadian,

or French, inhabitants of the province (who
A 2 alfe



[ 4 ]
alfo withed to have an affembly,) to join
with them in defiring his Majefty to depart
from what they conceived to be the ancient
and fundamental maxims of the Britith go-
vernment, and intirely to overlook the diffe-
rence of religion in the conftitution of the
affembly. This they thought would be highly
improper for two reafons. In the firft place,
they ‘did not approve the meafure itfelf; or:
conceive it to be neceflary either to the ends
of juftice or good policy. They thought
that it was no more a hardfhip to exclude a
Canadian from a feat in the affembly of Ca-
nada on account of his being a Roman-Ca-
tholick, than it was to excludean Englifth-
man from a feat in the Englith parliament,
or an Irithman from a feat in the Irith par-
liament, on the fame account. They could
not conceive that a conquered people, who
had lately been in arms againft the crown, of
a different language and manners, and who
lately had lived under different laws, from
his Majefty’s other fubjets, had any right to
expeCt greater indulgences and exemptions
from thofe difabilities which, not their birth
or country, but their profeflion of the Ro-
man-Catholick religion (which is fo hoftile
to the general {pirit of the Britith govern-
ment) lay them under, than were allowed to
his Majefty’s ancient Irith and Englith Ro-
man-Catholicks fubje@®s, who were born un-
der his Majefty’s allegiance, and attached by

habit
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habit and education to the Englith manners,
laws, and government, with refpe@ to all .
temporal matters. And therefore they thought
the eftablithment of an affembly in the pro-
vince, confifting of proteftant members only,
agreeable to the directions which his Majeft
had been pleafed repeatedly to iffue for that
urpofe in his commiflions of Governour in
chief of the province fucceflively given to
the Generals Murray and Carleton, would
not be an unjuft meafure. And they like-
wife had many reafons for thinking that
it would not be an inexpedient or impolitic
meafure, nor generally difagreeable to the
body of the Canadian freeholders, though it
might probably be clamoured againft by the
Romith priefts of the province and by a few
Canadian lawyers and fome of the noblefle
refiding in the towns of Quebeck and Mont-
real, and, perhaps, a few of the merchants
of thofe towns to the number of a few do-
zens, or {cores, of perfons in the whole pro-
vince. They had, I fay, many reafons for
thinking that it would not be offenfive to
the general body of the Canadian freeholders,
provided thofe frecholders were permitted,
(as all the Englifh and other proteftant inha-
bitants in the province wifhed them to be)
to vote for the eleCtion of members of the
-aflfembly, notwithftanding their profeflion of
the Roman-Catholick religion, though not
-to be ele@ed into it themfeives. Their rea-
‘ lons
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fons for thinking fo were as follows. - In the
firt place, the Englifh and proteftant inha-
bitants are pretty numerous, being not fewer
than three thoufand fouls, exclufive of the
king’s. troops in the province, as has been
found fince the pafling of the late Quebeck
at by an enumeration that has been made
of them. This number, though far fhort of
the number of the Canadian or French inha-
bitants of the province, (who are thought to
be 120,000, or perhaps 150,000, fouls) is
yet f{ufficiently large to aftord to the Cana-
dian frecholders a very ample choice of per-
fons to reprefent them in an affembly of the
province. And among them would be found
many perfons very well known to, and much
refpected by, the Canadians ; 1 believe, I
may venture to fay, more fo than the gene-
rality of their own noblefle or gentry, or even
merchants. For many proteftant inhabitants
have married Canadian women, who were
bred in the Roman-Catholick Religion, anfl
who for the moft part ftill continue in the
profeflion of it, without being in the leaft
degree follicited or importuned by their huf-
bands, or any of their hufband’s friends, to
abandon it: which creates a familiar inter-
courfe between thofe hufbands and the Ro-
man-Catholick relations of their wives. Thus,
for example, Captain John Frafer, of Mont-
real, lately one of the Judges of the court of

common-pleas for that diftri&®. and fince the
1t
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1ft of May laft one of the new confervators
of the peace for the fame diftri®, is married
to a daughter of Monfieur Des Chamband, 2
confiderable French gentleman of that place,
and who is owner of a wvaluable {eigniory.
And another daughter of the fame gentle-
man, who was the widow of a Moafieur De
Longeuil .is married to Mr. William Grant,
a proteftant Scottith merchant at Quebeck.
A daughter of Monfieur De Belleftre, a Ro-
man-Catholick gentleman of note at Mont-
real, who is appointed a member of the new
legiflative council of the province, is married
to Major Wharton, an officer of the army.
A daughter of Monfieur La Corne de St. Luc,
another and moft zealous Roman-Catholick,
who is alfo a member of the new legiflative
council, is married to Major Campbell, ano-
ther officer of the army. The daughter of
Monfieur Beaubien, a Canadian merchant at

uebeck, a moft zealous Roman-Catholick,
1s married to Monfieur I'Eveque, a French
proteftant merchant at the fame place, who is
a member of the legiflative council. The fifter
of a Roman-Catholick gentleman of the name
of Reverin is married to Mr. Antill, a native
of New Jerfey in North America, who is 2
proteftant and pradtifes the law at Montreal.
And many more fuch inftances might be pro-
duced of proteftants married to Roman-Ca-
tholic women, . and who are confequently,

for the moft part, much connetted with the
o Roman-
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Roman-Catholicks of their wives families,
Others. of the Englith and proteftant inhabi-
tants have gained the refpet and efteem of
the Canadians by their upright and difinterefted
behaviour as Judges of the courts of Juftice,
Juftices of the peace, and Lawyers of ability
and integrity. Thus Mr. Martehl by his up-
right and impartial condu¢t formerly as a
Juftice of the. peace at Quebeck, and of late
years as a Judge of the court of common-
pleas at Montreal, (but more efpecially in the
former charatter of a Juftice of the peace)
has gained the refpec and confidence of the
Canadians to an high degree. And the fame
may be faid of Mr. du Calvet, a French pro-
teftant of confiderable fortune and an un--
fpotted reputation at Montreal, whe has aced
with great integrity and difintereftednefs as a
Juftice of the peace in that place; and of
Mr. Du Mas Saint Martin, another French
proteftant, that was a Juftice of the peace at
Montreal ; and of Captain Gugy, an officer
on half-pay, who is retired to the country
and lives at Mafchiche, 18 miles to the South
of Three-rivers, upon part of the {feigniogy
which he bought, and has cultivated and im-
proved with great induftry and fuccefs, and
who has executed the office of a’ Juftice of
the peace to the great advantage and fatis-
faction of his neighbours ; and of Mr. Tho-
mas Walker, of Montreal, while he was in
the commiffion of the peace for that diftriét ;
- the
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the Canadians having always confidered him
as their friend and proteCtor. And others
might, I doubt not, be added to this lift of
upright magiftrates amongft the Englith and
proteftant inhabitants of the province, who
have, by their good behaviour, and the be-
neficial ufe they have made of their autho-
rity, obtained the good-will and efteem of the
Canadians ; though it muft at the fame time
be confefled, that there were amongft the
Juftices of the peace, in the years 1768 and
1769, a few perfons of a different charaéter,
and who were thought to have made a bad
ufe of a certain civil jurifdiGtion, to deter-
mine fmall civil actions for {ums of money not
exceeding 3l. 15s. fterling, which was at that
time annexed to that office, but which has
fince been feparated from it by an ordinance
in the year 1770. I muft add to thefe up-
right proteftant magiftrates the two pi cipal
Englith lawers in the province, Mr. Kneller,
the prefent attorney-general of it, and M.
Williams ; who are, both of them, much
known to the Canadians, and often employed
and much efteemed by them ; infomuch that
‘Mr. Cugnet himfelf, the very acrimonious
and cenforious Mr. Cugret, has declared, in
a paper 1 have feen of his hand-writing, that
he thinks them fit to be judges in the pro~
vince,

"B Here,’
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Here, therefore, are two fets of perfons
amongit the Englith and proteftant inhabi-
tants of the province, out of whom, -it is
probable, that the Canadian freeholders would
be willing to chufe reprefentatives to the ge-
neral zffembly of the province. I will now
add to thefe a third clafs of perfons, more
numerous than both the former put toge-
ther : I medn, the Englith merchants of Que-
beck and Montreal, who are engaged either
in the fur or the corn-trade. The former of
thefe employ great numbers of the Canadians:
to carry blankets and other woollen ftuffs, and
fire arms with powder and fhot,and divers forts
of hard-ware, and other goods for the ufe
of the Indians, in large birch-canoes, up the
river Saint Lawrence, into lake Ontario, and
the other four great lakes in the interiour
part of North America, (which is ufually
there cplled, /e Pais d'en baut, or, the upper-
country,) to be exchanged with the Indians
of that country for beaver, fox, and martin-
ikins, and other fpecies of furs, which they
~ bring down in the fame manner to Mont-
real, from whence they are fent to Quebeck,
and there fhipped for Europe,

By thefe adventures both the merchants
of Montreal, who employ thefe Canadians,
and the Canadians who are {o employed, of-
ten get confiderable fums of money : and
after a few of thefe expeditions, made in

their
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their youth, it is ufual for the Canadians, who
have made them and have acquired little
fortunes by fo doing, to leave off going upon
them, and enter into a more fettled courfe
of life, and employ themfelves in the clearin
and improving tracts of land, which they eafily
obtain either by grants from the Seigniors,
or by purchafe, leaving the journies into the
upper-country to be taken by a new fet of
younger adventurers. Now it is eafy to fee,.
that this intercourfe between the merchants
of Montreal and the Canadians they fo em-
ploy, muft create, during the time that
it continues, a great degree of dependance
of the latter on the former, and afterwards
will often be the occafion of their enter-
taining a high refpe¢t for them, accompa-
nied, as we may fuppofe, with gratitude
and confidence. And, as to the corn-mer-
chants of the towns of Quebeck and Mont-
real, they cannot fail of acquiring a like
influence over a ftill greater number of
the Canadian freeholders. For, as corn
is the ftaple commodity of the country,
(five hundred thoufand bufhels of wheat
being annually exported from it,) more per-
fons are concerned in felling it to the mer-
chants who export it, than are engaged in
the fur-trade. And thefe merchants (of
whom the greater part are Englithmen) go
about the moft fertile parts of the province
in the fpring of the year, about the month

B 2 . of
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of May, and contra&t with the Canadian
frecholders for fuch quantities of their corn
as they think they fhall be able to fpare
them, to be delivered to them in the months
of Auguft and September, at certain prices
agreed on between them, which are very
confiderable, and greatly exceed the prices
given for corn in the time of the French
government : and on thefe occafions the Eng-
lith merchants are apt to give them greater
prices than the French merchants are, for
the moft part, willing to give them for it
at this day, thelatter being more cautious and
timid in their manner of carrying on trade
than the Englith merchants. This is a very
great fource of influence to the Englifh mer-
chants over the Canadian freeholders, who,
by that means, not only come to be per-
fonally acquainted with them, but to con-
fider them as their patrons and proteors,
being the perfons by whofe means they are
daily improving their fortunes. Accordingly
they always fpeak of thefe merchants with
great refpet and gratitude, and feem to
entertain a high opinion of their abilities.
and importance in the province. From
amongft thefe merchants, therefore, both of
fur and corn, they would probably be much
inclined to chufe their reprefentatives to the
aflembly, and would often chufe them even
In preference to their own countrymen, if

Roman-
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Roman-Catholicks were permitted to fit in
the affembly. -

For thefe reafons the Englith and Pro-
teftant inhabitants of the province were in-
clined to think, that the inftitution of a
Proteftant aflembly would not be thought
an oppreflive meafure by the generality of
the Canadian frecholders, though it would
be the fubject of clamour amongft the Ca-
nadian Seigniors and other gentry, and the
French merchants in the towns of Quebeck
and Montreal, together with the Irench .
lawyers and priefts, who would, probably, on
fuch occafion, call themfelves the Canadian
people, and pretend that their own fenti-
ments were thofe of all their countrymen,
as they did in their petition .to the king’s
Majefty, in December 1773, (fee the above
account, page 112.) notwithftanding it was
obtained in a clandeftine manner, and with-
out the knowledge of the greater part of the
Canadian people, and was figned by only 65
perfons in the diftrict of Montreal '(including
feveral of the fame families, and fome boys) and
that too in confequence of the utmoft exertion
of the influence of the bithop and his party.

And further, the Englith and proteftant
inhabitants of the province were the more
inclined to be of this opinion, to wit, that a

proteftant
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proteftant affembly might be eftablithed in
the province without difgufting the bulk of
the Canadian inhabitants, becaufe they had
found, by the experience of nine or ten years,
that the faid inhabitants were perfectly eafy:
and fatisfied under the government of the
Governours and councils which his Majefty
had till then eftablithed in the province, and
of the Judges and Juftices of the peace and
other officers of government, who had tiil
then been invefted with authority in it, not-
withftanding only proteftants had been ad-
mitted to thofe offices, or been deemed ca-
pable of being admitted to them. And fo
far were they from being offended at the ex-
clufion of their own former magiftrates and
other gentry from thofe offices of power, that
they feemed rather to be pleafed at it, as bein
thereby emancipated from a ftate of {ubjection
to them, and would often exprefs a kind of
terrour and uneafinefs, when any mention was
made (though only in the way of converfa-
tion, and conjeture of what was likely to
be done hereafter - towards the more compleat
fectlement of the province,) of re-invefting
thofe magiftrates with the power they had
formerly enjoyed. This being the cafe, the
Englith and proteftant inhabitants of the pro-
vince thought, on this as well as the former
accounts, that it would be a very fafe and
praticable meafure to eftablith an affembly
11 the province which fhouid contift of pro-
te.lant
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teftant members only, notwithftanding the
feeming hardfhip of it arifing from the great
{uperiority of the numbers of the Roman-
Catholick inhabitants, which naturally ftrikes
people at firft fight, and is apt to lead them
into a contrary opinion, while they continue
ftrangers to the condition of the province,
and are ignorant of thofe peculiar circum-
ftances - attending it, which have been juft
now defcribed. -

And, as the Englith inhabitants were of
opinion, that the eftablithment of a proteftant
affembly was a fafe or pra@icable meafure,
that would not difguft the body of the Ca-
nadian frecholders in the province, (provided
they were permitted to elet members into
the affembly, though not to be elected into
it,) .they made not the leaft difficulty of
thinking, that it would alfo be a wife or
politick meafure, becaufe they were convinced
that it would gradually operate as an induce-
ment to fuch of the Roman-Catholick in-
habitants of the. province, as were not very
ftrongly attached to the church of Rome, to
abandon its erroneous doérines, and embrace
the proteftant religion; and that, with re-
{pe@ even to -thofe of them who were moft
zealous in the belief of the Romifh religion,
it might prove a means of - engaging them
to examine the foundations of-it with free-
dom, which could hardly fail of producing

in
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in them a convi@®ion of its errors, and, in
the end, an abjuration of them: and thus
they were of opinion, that™ the Proteftant
religion would, in confequence of fuch an
eftablithment, gain ground in the province
amongft his Majefty’s new Canadian fubje(ts,
which they confidered as a moft defireable
event, and one that would greatly contribute
to ftrengthen the attachment of thofe new
fubjects to his Majefty’s goverament. ~

For all thefe reafons his Majefty’s Englith
and proteftant fubjects in the province, were
of opinion, that neither Juftice nor good Po-
lcy required, that his Majefty and the Britith
parliament fhould break through the ufual
maxims of the State, and the dire&ions twice
given to his Majefty’s Governours in chief of
the province under the great feal of Great-
Britain, in order to permit Roman-Catholicks
- to be chofen into the affembly : and there-
fore, they refufed to join with fome Roman-
Catholicks in the city of Quebeck in ex-
prefsly defiring his Majefty to do fo. And
they further thought, that, even if they could
have approved the meafure, it would not have
become them to advife his Majefty to it, not
being his Majefty’s counfellors, but his humble
E;titioners, who had no right to fuggeft to

im the meafures of State and Policy, which’
.he, in his royal wifdom, ought to purfue,
and much Jefs to defire him to take.fo very im-

portant
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portant and unufual a ftep. And upon thefs
grounds, I apprehend, they were compleatly
Jjuftifiable, and even much to be commended,
for not joining with thofe Roman-Catho-
licks at Quebeck in exprefsly petitioning
his Majefty to permit Papifts to fit in the
sffembly, |

Yet fuch was the moderation of their cone
du& on that occafien, and fo great was their
defire to have an aflembly eftablithed in the
province, that (though they did not approve
of the admiffion of Papifts into it, and would
not, therefore, join with the Canadian gentle
men at Quebeck in exprefsly defiring his Ma-
~ jefty to admit them into it,) they declared in

their petition to his Majefty, (fee the above
accoynt, page 19,) that they were willing to
acquicfce in an affembly of fuch conflitution and
Sorm as to his Majefly, in his royal wifdom,
Should [eem beft adapted to fecyre the peace, wel-
fare, and good government of the province ; in=
fimating by thefe words their Willingn;fs to
agcept an affembly inte which Roman-Ca-
tholicks fhould be admitted. But this did -
not fatisfy the Canadian gentlemen at Q}ﬁﬁv

heck, who cantingued to he apprehenfive, that
the maxims of the Britith government, with
refpec to the exclufion of Papifts from feats
in the affembly, or a (hare of the legiflative
authonty of the pravince, were o h;ghly

refpeted in England, and confidered by his
€ip g C Maety's
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Majefty’s Minifters as of fuch fundamental
imrortance, that' they fhould not probably
obtain their requeft of being admitted into
the affembly without taking the oath of Su-
premacy, unlefs the Englith and other pro-
teftant inhabitants of the province fhould
exprefsly join with them in making it. And
thereupon they dropped theiy defign of pe-
titioning his Majefty for a houfe of affems:
bly, tho’ feveral of them werg very defirous of
having one. And, fome months after, the fmall
number of 6 5 perfons * in the diftrict of Mon-
treal fent up the other petitionabove-mentioned,
which requefts the king to enlarge the number
of the council of the province, and give them
a very limited legiflative authority, inftead of
ere@ing an affembly, but upon a fuppofition,
that no taxes are to be impofed in the pro-
vince, until an affembly fhall be eftablifhed
in it. (See the above account of the pro-
ceedings, &c. page 112.)

That feveral of the Canadian gentlemen,
at and near Quebeck, in the Autumn of the
year 1773, and particularly Monfieur Cugnet
and his friends, or thofe who were guided by
his opinion in public matters, were very de-
firous of having an affembly, provided the

Roman-

* N. B. I have fome reafon to think that another copy of
the fame petition was fent up by the Nobleffe and a few other
perfons in the diftrict of Quebeck, but donot know by how many

erfons it was figned. If it was figned by the fame number as
figned the former copy of it, the whole number of the French
Fetitioners in the province will have been 130 inftead of 65.
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Roman-Catholicks were admitted into it, will
appear by the perufal of the following draught
af a Petition to the king’s Majefty and the
two houfes of Parliament for that purpofe,
which was drawn up by the faid Monfieur
Cugnet, at the defire of fome of his Roman-
Catholick friends at Quebeck, in the latter
end of Auguft 1773, and fent by him, with
the letter here-under following, to Mr. Mal-
colm Frafer, a Britifh inhabitant of eminence
in the province, who was known to be very
defirous of having an aflembly eftablifhed in
it, and who, for that reafon, as well as on
account of his abilities (which made him pe-
culiarly fit for that office,) was chofen on the
joth of O¢ober following, (two months after
the date of that letter) Secretary to the com-
mittee of the Britith and other proteftant in-
habitants of the province, then affembled at
Quebeck, for the purpofe of making the pro-
per applications to Government, both in the

rovince and in England, for ebtaining an
houfe of Aflembly. This letter and peution
have lately been put into my hands, and, as
they relate to a very public and important
{ubje@, and tend to give ufeful information
to his Majefty’s Minifters, and the Members
of both houfes of Parliament, (to whom the
further regulation of this unhappy province
belongs,) concerning the fentiments of foms
of his Majefty’s Canadian Subjets on the
eftablithment of an houfe of Affembly in

the province, they feem fit to be laid b:fore the
C 2 publicks
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publick, 1 fhall therefore here infert them
without further preface, together with Enga
lith tranflations of them, and with Mr, Mal«
colm Frafer’s anfwer to Mr. Cugnet’s letter,
containing the refufal of the Englith and
proteftant inhabitants of the province to join
with Mr. Cugnet, and his Canadian friends, -
in figning the faid petition, which he had
drawn up for the eftablithment of an houfe of
affembly into which the Roman-Catholicks
thould be admitted.

Copy of a letter from Monfieur Cugnet, a
French Genleman of the city of Quebeck,
eminent for his abilities and knowledge of
the French laws and cuftoms, that pres
vailed in the province of Quebeck in the
time of the French government, to Mal-
colm Frafer, Efq. a Britith gentleman of
eminence in the province, who was foon
after chofen Secretary to the cominittee of
the Britith inhabitants of the province,
who were aflembled at Quebeck, for the
purpofe of preparing petitions to the Lieu=
tenant Governour of the province, and to
the King’s Majefty, for the eftablitfhment
of a houfe of Aflembly in the faid province.
Dated the 1ft of September, 1773,

Morsfieur,
7 OUS n’avez pas pa réuffir quant 3 votre
petition : aucuns Canadiens ne veulent
la figner. Le glaive eft cependant fufpendu

fur
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fur nos tétes. 11 faut, pour &viter 1a tem-
péte qui menace la province, prendre un
parti. - Quelques nouveaux fujets de mes
amisy (hommes, par conféquent, penfant plus
jufte que les autres, et qui n’ont point figné
des complimens ni de fades adrefles,) m’ont
engagé, (connoiffant ma facon de penfer,)
de drefler une nouvelle réquéte: et je I'ai
fait, fur l'aflurance qu’ils m’ont donnée que
plufieurs des anciens fujets de la baffe ville
leur avoient donné leurs paroles de figner
celle que je ferois, quelque demande que
puiffent y faire les Canadiens. Je leur ai
communiqueé avant hier mon projet. Ils me
Pont fait re&ifier: et je vous I'envoye tel
quiils le jugent convenable,

Vous y verrez, Monfieur, que les Canaa
diens, comme les plus nombreux, les plus
forts en propriété, vous font confentir i ce
qu’ils entrent dans P'affemblée en plus grand
~ nombre. Cette demande n’eft qu'upe forme.
Je fuppofe qu’il y entre deux tiers des nou-
veaux : le tiers d'anciens fujets, plus inftruits
qu’eux, emportera certainement la voix des
deux tiers. Je ne vous fais point I'éloge de
mes compatriotes : mais, malheureufement,
je connois leur peu d'intelligence et de talens.
Leur demande ne doit donc pas arréter la
fignature des anciens. ----- IlIs demandent auffi
que, sil n’eft pas poflible qu'ils entrent dans
Faffemblée, que les loix de propricte¢ de la

province
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sravince foient entiérement confervées, et
ue le Gouverneur et Confeil, qui fera com-
pofé d’anciens et de nouveaux fujets, aient

un pouvoir limité. ----- Ils concluent cepen=
dant toujours a I'affemblée du peupie.

Les Canadiens prétendent que cette Péti-
tion doit étre feulement en langue Frangoife,
puifqué tous les anciens fujets 'entendent. -

Si, aprés vous étre confulté avec quelques.
uns de vos amis, vous puiffiez confentir d
figner et envoyer cette pétition, je la ferai
copier par duplicata fur deux parchemins, et
je vous la reiettrai pour la faire figner par-
les anciens fujets. Un de mes amis fe charge
de la faire figner par les nouveaux. Vous
me rendrez réponfe apres avoir confulté ; -et
vous me renvoyerez ma minute, foit pour
w'en plus parler, foit pour la mettre en exéa
cution. Il faut prendre un parti pour le
Oui ou pour le Non. Les Canadiens - né
figneront que celle-ci : ils vous propofent
de vous joindre 3 eux.----- Accolitumés i
obéir et a étre dans 'efclavage, ils préférent
a étre pldtot arrangés par le Roi et le par-
lement qua avoir une affemblée dont ils
feroient exclus.

Je fuis, avec confidération,. Monfieur, vtre
\ \ 'R -
trés-humble et trés-obéiflant ferviteur,

_ Francois Jofeph Cugncts
Ce :*r Septembre, ; J P “
1773
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Tranflation of the foregoing Letter.
from Monfieur CucNET to Mr.
Marcorm Fraser, |

SIR,

YOUR Petition has not met with fuccefa
.+ None of the Canadians will fign it. Yet
the fword hangs over our heads: and it is
neceflary, in order to efcape the ftorm which
- now threatens the province, to come to a de-
cifive refolution. Some Canadian gentlemen,
who are my particular friends, (and who,
confequently, are perfons of a more rational
way of thinking than the others, and who
have never yet figned any compliments or in-
fipid addrefles,) have defired me (knowing
my way of thinking,) to draw up a new pe-
tition :" and I have accordingly done fo, upon
. the affurances they gave me, that great num-
Bers of his Majefty’s Englith fubje@s in the
lower town of Quebeck had promifed them,
that they would fign' the petition I fhould
draw, notwithftanding any requeft that might
be contained in it in behalf of the Cana-
dians. I yefterday thewed the petition I had:
thus been induced to draw up, to my Cana-
dian friends, at whofe requeft I had prepared
it : and they have made a few alterations in
it. And I now fend it to you with thofe cor-
- rections,



[ 24 )

reGtions, and exprefled in a2 manner they ap+
prove and will agree to, |

You will perceive, Sir, upon the perufal
of this petition, that in it the Canadians make
you join with them in requefting his Ma-
jefty, that they, as being the greater number
of his Majefty’s fubjects in this province, and
poflefied of the greateft fhare of property in
1t, may be reprefented in the afflembly by a

reater number of members than his Ma-~

jefty’s Britith fubjects in the province, But
this requeft ought not to slarm the Britith
fubjects. For, if you will confider the mat-
ter with temper, you will foon agree with
me, that this privilege of the Canadiaps, of
having the greater number of members in the
aflembly, will, in its confequences, prove ta
be a thing of form only, (tlhat cannot be atn
tended with any fubftantial effe@s. For, I
will fuppofe, by way of example, that two
third parts of the members that compofe the
aflembly were to be Canadians, and the other
third part Englithmen. It js next to certain
that the Englith third of fuch an affembly, be-
ing fo greatlﬁ fuperiour as they are to the Ca«
nadians in abilities and knowledge and capa~
city for public bufinefs, would in fuch cafe
eafily obtain the f{uffrages of the other two
third parts of it to w}%atever meafures they
fhould propofe. You will fay, perhaps, that
this is paying no great compliment to my coun-
trymen,
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trymen,” the Canadians. I confefs -it. . But,
unfortunately, I am but too well acquamted
with their great want of knowledge and capa-
city tg prefume to fpeak of them in any
other manner. - This requeft.of theirs, there-
fore, in -the. Petition I have now fent you,
ought fot to deter the Englifh inhabitants of
;he provinde' from figning it. . Thefe are the
fentiments of my ! Canadlan friends concermng
an aﬁ"embly ‘ S

" But if, aftcr all it fhould not be thought
expcdxent (on account -of their attachment
to the Roman-Catholick religion,) to admit
them into an affembly of the province, my
Canadian friends abové-mentioned do in that
cafe defire, in the next place, that the French
laws of the province, relating to their pro-

erty, may be wholly preferved ta them :
and that the Governour and council (to whom
they prefumt: the power of making laws for
- the provinee, will in that cafe be intpufted, )
may be compofed, in part, of his Ma; eﬁ N
new Canadian {ubjects ; and that the leg1ﬂa~
tive authority, entrufted to them, may he rey
ftrained within sroper bounds.  But ' this, it
muft be rememhered, is only their fecond
with : for that they greatly prefer a houfe of
a(fembly aof the conftitution above defcribed,

My Canadjan friends alfo defire, that this

jeint Petition of the new and Qld fubjects of
D his
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his Majefty may be prefented only in the
French language. This requeft they conceive
to be reafonable, and no-ways. inconvenient
to the Englifh gentlemen, who intend to fign
this petition, becaufe all the Englith inhabi-
tants of the province underftand French,

If, after having confilted with fome of
your friends, you can bring yourfelf to con-
fent to fign and fend this Petition, I will
caufe two copies to be made of it on two
different fkins of parchment ; and, as foon as
they are ready, I will fend you one of them
for you to get it figned by his Majefty’s Bri-
tith fubjets in the province. One of my.
friends has undertaken to get the other copy
figned by the Canadian fubjects. When you
have fufficiently confulted upon this fubject
with your friends, and have come to fome
refolution concerning it, I beg you would let
me know the refult of your deliberations by
an anfwer to this letter : and at the fame time
you will pleale to fend me back my original
draught of this petition, which I have here-
with fent you ; to the end that we may either,
on the one hand, fay no more about it, in
cafe you do not confent to it, or, on the
other hand, if you fhould approve it, and re-
folve to fign it, may proceed, without further
delay, to caufe it to be copied out as above-
mentioned for the purpofe of beiag figned by
his Majefty’s fubjetts of both nations. You

muft
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muft not, on this occafion, attempt to treat
or argue any further upon the matter, 'or to
madke any alterations in this petition, as it is
now drawn up : but you muft refolve, cither
to fign it, or not to fign it, in its prefent
form. For 1 plainly fee, that the Canadians
will never be brought to fign any other peti~
tion than this, to which they now defire your
concurrence. From their habits of obedience
to Royal authority, and fubmiffion to the
yoke. of flavery, they would fooner let their
political' concerns be regulated by the king
and parliament, than be governed by an aflem-
bly of the province from which they fhould
be excluded, | |

I remain, SIR,,

with ghreat;.rcgard;
your moft humble and

moft obedient fervang,

Francis preph Cuguet.

T'his 1ft of September,_
1773 -

The pctition. mentioned in the foregoing
letter of Mr. Cugnet was as follows :

D 2 Draught
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Praught 5f a Petition to be prefented 3
the King’s Majefty and the two Houfes
of the Britith Parliament from both thé
Canadian and the Britith inhabitants of
‘the province of Quebeck ; prepared by
Montieur Cugnet in th’e‘ ’mo'nth of Auguft;
1773- o .

Au Roy, fa trcs-excellente ‘Majefté }
les Seigncurs Spirituels et Temporels;
et les communes de la Grande-Bre-
tagne, aflemblés en parlement; .

Requéte dé trés-obéiffans et fidéles fujets
de fa tres-excellente Majefté, tant nou-
veaux qu’anciens, Seigneurs de fiefs, pro=
prictaires de bien de fonds, citoyens,
négotians, et marchands, habitans de la
province de Québec dans I'’Amérique
Septentrionale, tant pour eux que pour
tous:

REmon'trent trés-humblement vosg eXpofans,
Qu’ayant appris par les derniers débats

en parlement que les affaires de cette province
doivent entrer en ‘confidération dans la {éance
prochaine, ils prennent la liberté de repréfen-
ter 4 votre trés-excellente Majefté et augufte
affemblée,
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afferhbléé, qu’ayant été¢ encouragés par la cas
pitulation generale du Canada, par le traité
définitif de paix, et plus encore par la pro-
_ -clamation royalle de vétre treés-excellente Ma-
jefté du 7ieme Olobre, 1763, les premiers
[les Canadiens] ont refté et fe font établis
dans la ditte province, et que-plufieurs des
derniers (les Anglois, ou anciens fujets] y font
venus, y ont acheté des biens, et y viennent
journellement, dans Tefpérance qu'ils ont eue,
les uns et les autres, de jouir des bénétices et
avantages de Sujets Britanniques, ainfi qu'il
feur a été promis par la ditte proclamation.

Vos expofans {e flattent que la conduité
‘quiils ont tenue d’'obéiffans et fidéles fujets,
eft pour eux un titre d’efpérer la protection
- de vbtre tres-excellente Majefté et l'augufte
parlement, afin de j jouir des conftitutions Bri-
tanniques quant a la flret? de leur liberté
perfonnelle, de leurs droits et pofleffions, dont
ils ne pourront jamais étre pleinement aflures.
tant qu’il leur manquera une chambre d’af-
femblée du peuple, compolée de nouveaux
et anciens fujets fans diftinétion ; ce qui eft
une des parties les-plus eﬁ"emk_elles des dittes-
conftitutions.

L’augmentation dun fi vafte pais, dont le
- nombre des habitants excédie actuellement
celui de cent mille, dont quatre-vingts, dix-
_huit, font nouveaux fujets; ---1 avancementfde
| on
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fon agriculture ; --- I'encouragement de fa na-
vigation et de fon commerce; ---- un arrange-.
ment a faire fur des fondemens folides et in-
ébranlables, qui puiffe déraciner la confufion
qui y regne, a fon detriment, faute de loix
fixes ; ---- font des points préfentement en
confidération, qui font dignes de la fagefle de
la légiflature Britannique, et qui méritent cer-
tainement l'attention particuliére de la mére-

patrie et toutes les graces qu’elle peut lui ag-

corder.

Vos expofans preanent la liberté de vous
repréfenter tres-refpetueufement, que la po-
lice intérieure et l'arrangement & faire quant
aux loix de la province, doivent étre detérés
a fes habitans. IIs doivent, fans aucune doute,
ainfi que ceux des autres provinces, étre les
meilleurs juges, et les plus naturels,. de leurs.
intéréts et de.leurs befoins en tous les tems,
leur bien-étre dépendant entiérement d’un

arrangement folide. 1Ils fong les feuls en état’

de démontrer la voye qu’il eft néceflaire de

prendre pour parvenir, a rédiger des réglen’

mens qui produiront. indubitablement leur
propre bonheur, et. qui rendront probable-
ment la colonie, de plus en plus, tres utile 3
YEmpire Britannjque ; deux objets également
intéreflans 4 la Grande Bretagné et glorieux

a vétre trés-exgellente Majefté, pére d’un,

peuple libre.
Veos
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Vos expofans, quoique de différens fenti-
inens en matiéres de religion, ont néanmoins
vécu depuis la conquéte en bonne intelli-
gence. Ils ignorent totalement le Jacobi-
tifme : ils font et feront toujours bons et
fideles fujets : ils ne reconnoiffent que I'au-
gufte famille d’'Hanovre : ils défirent d’étre
unis et ferrés avec les mémes liens, qui les
rendrontd jamais et leur poftérité folimis en
tout a votre trés~cxcellente Majefté et i fes
héritiers et fucceffeurs ainfi qu'au Gouverne-
ment Britannique.

Vos expofans prévoyent qu’on pourra leur
objeCter ;'

Premiérement, Que, fuivant les conftitu-
tions Britanniques, une chambre d’affemblée
ne doit étre compofée que d’Anglicans :

Secondement, (et, fans doute, avec quelque
efpéce de raifon,) Que ce pais, qui fe reflent
encore des malheurs de la guerre, n’eft point
en érat de fe foltenir lui-méme ;---- Qu'il
n’eft point encore tems d’y admettre une aflem-
blée du peuple, et qu’un tel établiffement feroit
{ujet 4 beaucoup d’inconveniens.

Ils prendront la liberté d’obferver en ré-
onfe, quant 4 la premiére objection, que,
forfque la Grande-Bretagne a rédigé fes con-
ftitutions a cet égard, elle n’a pas pii prévoir
qu’elle
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qu’elle feroit par la fuite la conquéte d'un pais
immenfe, peuplé de gens nés dans le fein dg
I'Eglife Gallicane : ---- Que ce pais conquis,
qui contient cent mille ames et plus, dons
feulement deux mille font de I'Eglife Angli-
cane, ne peut étre fujet aux anciennes conftitu-
tions : ---- Que la conduite irréprochable quont
tenue les nouveaux fujets depuis la conquéte,
et leur foumiffion au Gouvernement Britan-
nique, doivent étre des {Girs garants d la mére-
patrie qu’ils n’abuferont pas de la derogation
quelle voudra bien faire en leur faveur a fes
anciennes conftitutions : ----- Que vétre tres-
excellente Majeité, en les aflurant par la pro-
clamation royale qu’ils joujroient, ainfi que fes
anciens f{ujets Britanniques, du bénéfice des
loix Angloifes, leur -a folemnellement promis
qu’ils en auroient tous les avantages; et que,
comme {ujets Britanniques, il leur feroit per-
mis de fe faire repréfenter dans une chambre
d’affemblée par des Canadiens de leur propre
choix : ---- Que la mére-patrie ne peut raifons
nablement leur refuler cette grace, puifqu'elle
leur a déja accordé, contre fes conftitutions, 3
étre Jurés, non feulement dans toutes les affai-
res civiles, mais méme dans toute affaire cri-
minelle. 2

Et, quant 4 la feconde objection, Qu'ils font
trgs-reconnoiffans des foins paternels qu'il 3
pla 4 votre trés-excellente Majefté d’avoir pour
eux ; et, comme ils n'ont d’autres intentions ni

d’autres
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d’autres yues que celles que doivent avoir les
bons et fidéles fujets, ils font préts 3 contri-
buer, autant qu'il leur fera poffible, au {ofitien
du Gouvernement auffitdt qu’il plaira 3 votre
tres-excellente Majefié d’établir une affemblée da
peuple compolée de nouveaux et d’anciens fujets
fans diftinQion, les nouveaux ne pouvant jamais
foufcrire a l'établiffement d’une chambre dont
iJs {eroient exclus, étant les plus nombreux et
les feuls intéreflés 4 caufe de leur propriéié,
(qui excéde de beaucoup et au-dela de fept
dixiemes, en feigneuries et terres en roture,
celle des anciens,) au bon établiffement de la

province.

Comme vos expofants fcavent que la pro-
vince foufirira beaucoup des taxzs qu'ils pour-
ront s'impofer par le peu d’¢tendne qu’on lui
a donné, qui en a ncéceflairement refferré le
commerce et les rcflources, ils prennent la
liberté de demander trés-reipeftuenfement
vitre trés-excellente Majelté, & fin de pouveir
contribuer au foitizn du gouvernement, de vou-
loir bien leur accorder la grace de réunir a la
province toute la cdte de Labrador, qui en
a éé fouftraite ainfi que plulicurs parties da
pais d’en haut.

§'il n’eft pas poffible de déroger aux ancien-
nes conftitutions Britanniques pour l'établifle-
ment d’une aflemblée du peuple dans laquelle

les Canadiens foient admis comme principaux
' E .- membres
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membres et en plus grand nombre, Vos expo-
fans, (qui ne peuvent confentir A une affem-
blée feulement compofée.d’anciens fujets,) de-
mandent a vétre trés-excellente Majefté et
augufte affemblée, Que leurs loix de propriété
- leur foient confervées en conféquence du 37™e
article de la capitulation générale et du 4™ du
traité¢ définitif de paix. Il eft de 'intérét de la
couronne de les leur laifler, parcequ’en les
leur confervant ils feront tenus de payer 3
votre ties-excellente Majefté les droits et pro-
fits féodaux, comme Quint quant aux fiefs,
et laods et ventes quant aux rotures; droits,
qui pourront monter annuellement, 3 caufe
des mutations fréquentes, 3 trois ou quatre
mille livres fterling, qui ferviront aux dépenfes
du Gouvernement. ---- Leurs loix de propriété
confervées, ils confentent que vétre trés-ex-
cellente Majefté et augufte affemblée accordent
au Gouverneur et Confeil, compofé d’anciens
et nouveaux fujets, le pouvoir de ftatuer feule-
ment des ordunnances pour le maintien de
la pclice, (conformément aux anciens ufages,)
et des réglemens pour la forme de Procé-
dure ; pourvil toutefois que ce pouvoir ne
puiffe jamais s'étendre 3 altérer en quoi que
ce foit les fonds des loix de propriété dans
les plus petites chofes.

Vos Expofans fupplient tres-refpetueufe-
ment et tres-humblement vétre trés-excellente

Majeft¢ et augufte parlement de prendre leurs
affaires
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affaires en confidération, et de vouloir bien
les terminer ; -leur bien-étre, leurs fortunes, et
leurs libertés perfonnelles dépendant entiére-
ment d’'un arrangement convenable et folide.
Et ils ne doutent point que vdtre trés-excel-
lente Majefté voudra bien leur confirmer la
promefle royalle et gracieufe qu ‘elle leur a
faite par la proclamation, qu’is jouiroient
de lineftimable avantage de fujets Britan-
niques, dont celui d’avoir le droit de fe re-
prelenter par des perlonnes de leur propre
choix eft un des principaux.

Et vos expofans, ainfi qu’il eft de leur
devou', ne ceﬂ'elont d’offrir leurs veeux a Dien
pour la profpérité de votre treés-excellente
Majefté, et de la Grande-Bretagne.

Tranflation of the foregoing Draught of a
Petition to the I\mg and Parliament of
Great-Britain, drawn up by Monfieur
Cugnet.
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To the King’s moft excellent Majefty ;
and the Lords Spiritual and Tem-
poral ; and the Commons of Great-
Britain in Parliament affembled ;

HE Petition of divers of his moft ex-

cellent Majefty’s moft faithful and obe-
dient Subjelts, both new Subjets and old
ones, confifting of Lords of manors, Proprie-
tors of frechold lands of inheritance, Citizens,
Merchants, and Traders, in the province of
Quebeck in North-America, both for them-
felves and in behalf of all the other inha-
bitants of the province;

Humbly fheweth,

That your Petitioners, having been informed
that 1t appeared by the declarations made in
the courfe of fome late debates in parliament,
that the affairs of this province were to be
taken into confideration in the enfuing feflion
of parliament, do now take the liberty of re-
prefenting to your moft excellent Majefty and
this auguft aflembly, that, in confequence of

the encouragement given them ty the gene-

ral capitulation of Canada, and by the defi-
nitve treaty of peace, and flill more by the
Royal Proclamation, pubiithed by your moft

excelient Majefty on the 7th day of Octo-
ber,
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ber, 1763, the former part of your Majefty’s
{ubjelts, ‘the French inhabitants of this pro-
vince, have remained in the province and
fettled themfelves in it, and divers of the lat-
ter, your Majefty’s ancient Englith fubjetts,
have come into the fame and bouzht lands
therein, and others of them are daily coming
into it, in the hope which they have all
entertained of enjoying the privileges and
advantages of Britith {ubje@s, agreeably to
the promile made to them in the faid pro-
clamation.

Your petitioners prefume ‘to hope that their
uniform good behaviour, as faithful and obe-
dient fubjecs, will be thought fufficient to
mtitle them to the protetion of your moft
excellent Majetty and the honourable parlia-
ment of Great-Britain, for the enjoyment of
thofe parts of the conftitution of the Britith go-
vernment, which tend to fecure their perfonal
liberty, their rights, and pofleflions, which the
conceive can never be rendered perfe@ly fafe,
until an aflembly of the people is eftablithed
amongft them, confifting indifferently of Ca-
nadian and Englith members, without an
diftin¢tion whatfoever ; this being one of the
moft eflential branches of the faid Britith con-
ftitution. -

The increafe of the population of fo ex-
tealive a country as Canada, which aiready
contains
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contains above an hundred thoufand inhabitants,
of whom ninety eight thoufand are new fub-
je&s of your Majefty, ---- the improvement of
its agriculture, ---- the encouragement of its
navigation and commerce, ---- and a fettlement
of the laws, which are to be followed in it,
upon folid and unremoveable foundations, fo
as to put an end to the confufion which now
prevails in the province through the want of
known and certain laws; ———-- are matters
which are now to be taken into confidera~
tion, and are objects worthy of the wifdom
of the legiflature of Great-Britain, and which
certainly deferve the moft particular atten-
tion of the mother-country, and all the fa~
vours and afliftance towards their attainment
and completion, which it is in her power
to beftow.

Your petitioners do further take the libers
ty moft humbly to reprefent to you, that
the interiour regulation of the province and
the choice and fettlement of the laws that
are to prevail in it, ought to be left to the
inhabitants of the province themfelves. They
muft, doubtlefs, be the beft judges, (as they
are evidently the moft natural ones,) of their
own interefts and wants at all times; juft as
the inhabitants of the other provinces in Ame-
rica are of their refpective wants and interefts:
their welfare wholly depending on a folid and
judicious fettlement with refp. & to thefe fubje@s.

They



[ 391

'Theéy are the only perfons who are able to point
out-the methods which it is neceflary to take
in order to fucceed in drawing up. fuch re-
gulations as will not fail to promote their
own happinefs, and will probably render this
colony continually more and more ufeful to
the Britith Empire ; which are two great ob-
je&ts, that are equally interefting to Great-
Britain, and glorious to your moft excellent
Majefty, the Father of a free people.

Your petitioners, though they entertain dif-
ferent opinions upon matters of religion, have
neverthe?efs lived in a friendly intercourfe with
each other ever fince the conqueft of the
country. ‘They are all of them untainted
with Jacobite -principles: they are, and ever
will remain, good and faithful fubjets to your
"Majefty : they acknowledge no title to the
crown, but that of the illuftrious houfe of
Hanover : they defire to be united and con-
neted by the fame ties, which will preferve
both them and their pofterity to the lateft
generations, in a ftate of pcrfect obedience
to your moft excellent Majefty, and your
Heirs and Succeflors, and to the Britith Go-
vernment,

Your petitioners forefee, that two objeltions
may be made to their requett.

1n
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In the firft place it may be faid, that,
according to the fundamental laws of dre,at;-
Britain, a houfe of affembly ought to confifk
only of proteftant members, of the commu-
nion of the church of England.

And in the fecond place it may be faid,
(and, it muft be confeffed, with fome de-
gree of truth,) that this country, (which fhlt
feels the effe@ts of the ravages of the late
war,) is not yet in a condition to bear the
expence of its own civil government ; ---- that
it, therefore, is not yet time to eftablith a
houfe of aflembly in it; and that the eftablith-
ment of one would be attended with many
inconvenient confequences.

In anfwer to the firft of thefe objections,.
your petitioners take the liberty of obferving,
firft, that when the Britith legiflature made
the laws now in being upon that fubje@,
they could not forefee that they fhould, at
a diftant period of time, make a conqueft of
an immenfe traét of country, inhabited by a
people born and bred in the church of France ;
and, fecondly, that this conquered country,
which contains above an hundred thoufand-
fouls, of whom only about two thoufand are
proteftants, cannot confiftently, with juftice
. and good policy, be made fubjets to thofe
Britith laws, which were fo made in former
ages, without any view to perfons in their

condition
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condition and fituation ; ---- and, thirdly, that
the irreproachable condu& of your Majefty’s
new f{ubjelts ever fince the conqueft of the
country, and their fubmiflion to the Britith
government that has been eftablithed here,
ought to be confidered by the mother-coun-
try as fure pledges of their difpofition to
make a good ufe of any departure from the
ufual maxims of the Britith Government,
which fhe fhall vouchfafe to make in their
favour: ---- and, fourthly, that your moft
excellent Majefty, by the affurances given to
them in your royal proclamation, that they
as well as your Majefty’s old fubjells,. the
Britith inhabitants of the province, fhould
enjoy the benefit of the Englith Laws, has
folemnly promifed, that they thould have all
the advantages of thofe Laws, and, confe-
quently, that, as Britifh fubje&s, they thould
be permitted to chufe fuch perfons as they
fhall think proper, whether Canadians or
Englithmen, to reprefent them in a general
affembly : ---- and, laftly, that the mother-
country cannot reafonably, nor coniiftently
with what fhe has already thought proper to
do for their fatisfacion, refufe them this fa-
vour, feeing that fhe has already permitted
them, in derogation to the Britifh laws upen
this fubje&, to be impanelled upon Juries,
not only in all civil cafes, but even upon the
decifion of criminal matters.

F And,
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~ And, in anfwer to the other objection above
mentioned, to wit, that the province is not
yet in a condition to bear the expence of its
own civil government, your petitioners beg
leave to declare, that they are very thankful
for the paternal care which your moft excel-
lent Majefty has been pleafed to take of them,
and that, as they have no other intentions
nor views than fuch as are fit to be enter-
tained by good and faithful fubjects, they are
willing and ready to contribute, in propor-
tion to their means and abilities, to the fup-
ort of Government, as foon as your moft
excellent Majefty fhall be pleafed to’eftablith
in the province an open aflembly of the people
into which both the Canadian and Britith
inhabitants of the province fhall be admitted
without diftin¢tion ; your Majefty’s new Ca-
nadian fubjects being utterly unwilling to
confent to ‘the eftablithment of a houfe of
affembly out of which they fhould be ex-
cluded ; which, they think, would be highly
unreafonable, becaufe they are fo much more
numerous than the Englith inhabitants, and
poflefled of fo much greater a fhare of the
landed property of the province, (having no
lefs than feven tenth parts of the whole of
that property,) and, from this greater fhare of

the property of the province, are fo much
more 1nterclied in its welfare.

As
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" As your petitianers are fully fenfible, that
the province muft fuffer a great deal from the
weight of the taxes which its inhabitants
may probably grant for the fupport of their
own civil government, when an affembly thall
be eftablithed in it, becaufe, from the narrow
limits, which have been given to the pro-
vince by your Majefty’s proclamation in 1763,
its trade and means of acquiring wealth are
rendered fcantier than they had been in the
time of the French government, they take
the liberty of moft humbly intreating your
moft excellent Majefty, in order to enable
them the better to contribute to the fupport
of the government of the province, to grant
them the favour of re-annexing to the pro-
vince all the Coaft of Labrador, which has
been taken from it, and put into the govern-
ment of Newfoundland, and alio of re-an-
nexing to it thofe feveral trats of coun-
try in the interiour and higher part of North-
America, which made formerly a part of the
‘government of Canada, in the time of its
{ubjection to the crown of France, but which
now, by the limits affigned to this province
by the aforefaid proclamation, are out of its
jurifdiction.

But if, after all, it fhould not be judzed
proper to depart from the ancient maxims of
the Britith government, and to eftablith an

affembly of the people in this province of fuca a
2 con
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conftitution that the Canadians fhould be per-
mitted to be chofen into it in greater numbers
than the Englifh, and form the principal part of
it, your vetitioners (who can by no means con-
fent to be governed byan aflembly confifting on+
ly of Englith members) do in that cafe humbly
intreat your moft excellent Majefty, and this
honourable aflembly, to preferve to them
their ancient laws concerning their property,
agreeably to the j7th article of the general
Capitulation, and the 4th article of the de-
finitive treaty of Peace. It is for the in-
tereft of the Crown that thefe laws fhould
be preferved to them, becaufe by the con-
tinuance of thefe laws your Majefty’s faid
new fubjedts will remain under the fame
obligation of paying to your moft excellent
Majeity the dues and feudal profits arifing
out of their lands, to which they have always
hitherto been fubjet; fuch as “the fifth part
of the purchafe-money upon every fale of a
fief, or tra&t of land holden of the Crown
by fealty and homage, and the Droir de Laods
et Ventes, or the twelfth part of the purchafe-
money upon every fale of a piece of land
holden by rent-fervice ; which profits ( by
reafon of the very frequent alienations of
land in this province) are fuppofed to amount
to between three and four thoufand pounds
fterling a year ; which would be a confi-
derable aid towards defraying the expence
of the government of the province. —---- If

their
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threir laws; concerning property, ate'thus pre-
{erved to them, they confent, that your moft
excellent Majefty, and this honourable Aflem-
bly, fhould delegate to the Governour and
Council of the province (the faid Council
* being compofed of Canadian as well as Eng-
lith members) the power of making ordi-
nances for the maintenance of good order in
the province, (agreeably to the delegation of
a like limited legiflative authority to the Su-
periour Council in the time of the French
government,) and of regulating the forms of
proceeding in Courts of Juftice; but with
an exprefs provifion, that they fhall not have
any authority to alter the laws of property,
even in the minuteft particulars, |

Your petitioners moft humbly and moft
refpectfully intreat your moft excellent Ma-
jetty, and the honourable Farliament, to take
their affairs into confideration, and to bring
them to a final conclufion; as their welfare,
their fortune, and their liberty depend in-
tirely on a fuitable and f{olid - fettlement of
them. And they do not permit themiclves
to doubt, that your moft excellent Majeity
‘will vouchfafe to confirm to them the royal
and moft gracious promife, which you were
pleafed to make to them by ‘your proclama-
tion above-mentioned, that they fhould en-
joy the ineftimable advantages of Britith fub-
jects, of which the right of being repre-
~ fented
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fented in a general affembly of the province
by fuch perfons as they fhall think fit to
chufe, is one of the moft valuable.

And your petitioners, as they are in
duty bound, fhall ever pray to Al-
mighty God for the Profperity of
your moft excellent Majefty, and of
Great-Britain.

This Petition the Englith and Proteftant
inhabitants of the province refufed to fign,
becaufe it exprefsly defired the King to admit
Roman-Catholicks into the affembly, inftead
of fimply declaring a willingnefs to acquiefce
in an affembly of fuch form and conftitution
as his Majefty, in his royal wifdom, fhould
think fit to eftablith, which the Englith
thought was the proper line of conduct for
them to purfue on that occafion, and which
they accordingly did purfue in the petition,
which they tranfmitted to England a few
months after to his Majefty for the eftablifh-
ment of a houfe of affembly in the province.
See their petition in the aforefaid Account of
the Proceedings, &c. page 16, & feq. Mr.
Malcolm Frafer, therefore, upon the refufal
of the Englifh to fign the foregoing draught
of a petition, which Mr. Cugnet had pre-

pared,
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pared, fent it back to-Mr. Cugnet, with a
letter in anfwer to Mr. Cugnet’s letter afore-
faid, which was as follows :

The Anfwer of Mr. Malcolm Frafer to
Mr. Cugnet’s Letter above recited,
of the firft of September, 1773.

To Monfieur Cugnet.

SIR,

I Return you the inclofed Petition, which.
you was fo good as to fend me with your
permiffion to communicate it to fome of my
friends. It wasaccordingly thewn to feveral in
the lower town ; and they feem unanimous not
to fign any petition that diates to his Majefty,
his Council, or his Parliament, what they are
to do. But, as we all feem to be of the fame
opinion, that it is for the general good of the
country that there thould be an Aflembly of the
People, to form their own Laws and Police ;
if the old Canadians will agree to addrefs his
Majefty, in general, decent, terms, for an Houfe
of Aflembly, leaving it to his wifdom, how ;
who are to elect, and to be eleGted, the new
Canadians will join with them. If not, they
may addrefs his Majefty in their own flile,
requefting what they want he thould d% for
them.
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them. Thefe are, as far as I can recolle&, the
fentiments of thofe I have had an opportunity
to {peak with, as well as of

'SIR, Your, &c.
Quebeck,
September 4, 1773-

Malcolm Frafer.

To Monficur Cugnet.

From the foregoing draught of a Petition
and letter of Mr. Cugnet, thefe three con-
clufions may be drawn ; to wit,

Firft, That Mr. Cugnet and his Canadian
Friends, (whom he reprefents as perfons of
a more rational way of thinking than the
generality of their countrymen, and who have
never figned any compliments or infipid ad-
drefles ; fee above, page 23.) were very de-
firous of having an aflembly eftablifhed in
the province, into which the Roman-Catho-
licks fhould be admitted indifcriminately with
the Proteftants.

Secondly, That Mr. Cugnet himfelf was
fo defirous of having an affembly, that he
would have preferred even an aflembly of
Proteftants only, to any other mode of govern-

ment ;
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ment ; fince he afcribes the difpofition of his
countrymen, to have their political concerns
regulated by the King and Parliament, rather
than by an affembly of the province, from
which the Roman-Catholicks fhould be ex-
cluded, to their habits of obedience. to the
royal authority and of fubmiffion to the yoke
of flavery. See the laft fentence of his letter
above mentioned. In this opinion, that an
aflembly of Proteftants only, (though not fo
defireable a thing for the Roman-Catholick
inhabitants of ‘the province as an open affem-~
" bly, into which Proteftants and Roman-Ca-~
tholicks fhould be admitted indifcriminately)
would yet be preferable to a government by
a legiflative council, Mr. Cugnet agrees with
Monfieur de Lotbiniére. See the above Account

of the proccedings, &c. page 175. & feq.

Thirdly, Itappears, that Mr. Cugnet and his
friends thought, that the principal objection to
the eftablithment of an affembly of the province
was the inability of the province to bear the
expence of maintaining its own civil govern-
merit ;5 which they feem to have apprehended,
would be an immediate confequence of fuch
an eftablithment. And they endeavour to ob-
viate this objettion by declaring, that the
province is able and willing to bear a part
of that expence, though not the whole.
Their manner of wording this part of the

petition is remarkable, and feems to imp_ly. an
G apinion
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opinion that they ought not to be taxed, and
an expectation that they fhould not be taxed
at all, until an open aflembly, confifting in-
differently of Proteftant and Roman-Catho-
lick members, fhould be eftablithed in the
province. The words are thefe : Iis font préts
@ ccntribuer autant qu’il leur féera poffible, au
Joiitien du Gevernement, auffitét quil plaira a
Vitre trés-excellente Majeflé d'érablir une affem-
blée du peuple compofée de nouveaux et d'anciens
Sujets fans diftinétion. 'This expeQation of not
being taxed till an affembly is eftablifhed in
the province, appears likewife in-the memo-
rial of the 65 petitioners of the diftrit of
Montreal, which accompanied the petition,
which was atually tranfmitted to England,
and prefented to his Majefty in February,
1774. See the above Account of the proceedings,
&c. page 120,

In the above Account of the Proceedings, &c.
page 265, &c. I have printed a copy of a
certain French letter, figned Le Canadien Pa-
triote, which was circulated in the province
of Quebeck among the French, or Canadian,
inhabitants in December 1774, and January
1775, with a view to prejudice them againft
the Englith law, and to perfuade them to
approve the late Quebeck a&, and to forbear
- Joming with the Britith inhabitants of the
pravince
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province to follicit a repeal of it. In the
fucceeding month of February 1775, the fole
lowing anfwer was written to that letter by
fome Englith gentleman in the province, who
thought it prudent to concea! his name.. It
was tranflated into French, and copies of
the tranflation were handed about amongft
the Canadians. It contains many juft re-
fleGtions upon the feveral falfe arguments ad-
vanced in the other letter, delivered in a de-
cent and manly ftyle, and is well worth the
perufal of every gentleman, who wifhes ta
be truly informed of the ftate of that pro-
vince. It is as follows:

An Anfwer to the anonymous Letter
written in December 1774, and

figned Le Canadien Patriote.

{See the above Account of the Proceedings,
page 265, &c.)

G 2 To



[ 52 ]

To the Writer of the Letter under the
Signaturc of Le Canadien Patriote.

S IR,

Inding no anfwer has been given to the

letter delivered to Mr. Olry on the 26th
of December laft, nor any enquiry made after
the author, I have employed a few minutes
in perufing your very extraordinary epittle ;
on which, I beg leave, to make the following
remarks by way of anfwer, in order to ob-
viate, if poflible, the prejudices which the
difperfion of that letter may have created.

" You fet out by aflerting, that fome of the
Englith people of this province employ them-
felves in ftirring up the Canadians againft
the late a&s of parliament, and againft the
French laws, thereby intended to'be intro-
duced, and that they endeavour to alarm them
with apprehenfions of the revival of letters de
cachet, and other dreadful confequences of the
re-introduction of thofe laws. 1n a matter fo
very interefting to all the inhabitants of the
province, it is very probable, that the Englith,
as well as the French, very often make the
late acts and the confequences of them the
{ubject of their converfation. But, I believe,
on examination it will be found, that the
favcurers of the a@ and their emiffaries have.
been much more afliduous and more clan-

deftine
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deftine in their applications to obtain the a&,
which regulates the government, as well as
in preparing the minds of the people to fub-
mit to it, than its enemies have been in op-
pofing it. For the latter hardly thought it
poflible, that fuch a law could pafs ; and
* now, that it has paft, they trut more to
the goodnefs of their caufe than to any
importunate applications to particular perfons,
or infidious and {currilous publications. And
though fome paragraphs have appeared _in
the publick papers refleting on the reli-
gion and civil tenets of the Canadians, yet
a little attention will thew, that it was im-
pofiible, that any of the Englith people
in Canada could be the authors of fuch pa-
sagraphs. '

The example {et by the Canadien Patriote,
might be here thought fome excufe for illi-
beral language. But the Englifh flatter them-
felves, that the duft * of which their bodies
are compofed, is animated by fouls that difdain
to make national or perfonal refleCtions, or to
blame a generous people for the unmerited
afperfions of perhaps one individual. No!
we, by experience, know the Canadians in
general to be a people endued with more
generous and brave fentiments than this pre-

a tended

* T his alludes to an expreflion in the other letter. Sce

the Adosnni of the Procecaingsy &c. puge 267, line 1g, &c,
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tended Patriot ever felt, and that they are above
givingcredit toany anonymous libels. Let them
reflect on the time paft, and they will find, that
the few Englithmen that are fettled in the
rovince have ever been ready to treat them
with that fraternal kindnefs which is be-
coming fellow-{ubjeéts and fellow-Chriftians,.
and that they have liberally contributed to
alleviate their difirefics on every occafion.
And the Englith with pleature acknowledge
thefe obligations to have been reciprocal.
Happy will it -be for both, if this harmony
is not interrupted by thofe whofe duty ought
to prompt them to ufe their talents to pro-
mote unanimity and Chriftian charity, but
whofe ambition induces them ‘to proftitute
thefe talents to fervile adulation and fowing
divifion.

The revival of the French law very na-
turally implies a revival of the powers exer-
cifed by the governours and people in power
under that law. To illuftrate this, I fhall,
after the example of the Patriote, put a few
queftions.  And, firft, Is there any thing
in the a&t that provides againft the exercife
of thefe arbitrary powers in all civil and
even many criminal matters ? Did not Let-
ters de Cachet fubfit in the French time?
Did not the governours and intendants take
the people’s effe@ts, and put an arbitrar
value on them? Did they not drag the people

to
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to prifon and to the wars? Did they not
impofe taxes without their confent ? You
own they did. Was not juftice adminiftred
by the arbitrary will and caprice of the
judge ? and, fuppofing him inclined to be
upright, might he not be intimidated, or
influenced, by the Governour, the intendant,
or their emiflaries # Were there no examples
of fuch arbitrary proceedings during the
French government? Has not juftice been
adminiftred with impartiality under the Eng-
lith government? Is not the Englith mode
more favourable to that liberty which is the
natural right of mankind? Is there then no
connection between the French laws and
Lettres de Cachet, prifons, dragging to the
wars, arbitrary taxes, and the defpotifm of
Governours ¢ Or were thefe powers exer-
cifed in Canada without law ? And, if the
French law countenances the exercife of
them, may it not be feared, that they will
revive along with it ! Mifera eff fervitus ubi
jus eff vagum aut incognitum. But further,
is it impoffible, that an ignorant or corrupt
judge may be appointed ? And if the fuitors,
or the rulers of the province, are bafe enough
to impofe on his ignorance, or to bribe or
intimidate him, is there not a greater chance
of thefe practices fucceeding with one cor-
rupted heart, though he may, perhaps, have
a very clear head, than with twelve difin-
terefted honeft men, whofe hearts are good,
| thoygh
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though they may not, perhaps, know all the
chicane of the laws ? Might not the ex-
ence of law-fuits be diminithed without
annulling the Englith law ? And what fecu-
rit'y have we, that the French law, when
eftablithed, will be lefs expenfive than the
Englifh law ? Does not the Englith law al-
Iow a man to leave his eftate to any of his
children, or even to a ftranger, or to divide
it among them by a deed under his hand
and feal ¢ Has not the French method of
granting lands been followed by the Seigniors
under the Englith iaw ? Why may it not
be continued ? Are tythes exacted in Ame- .
rica ? Or, who ever before dream’d, that
the tythes would be exalted in Canada as
in England ? Is not the law in all countries
of Europe {o interlarded with Latin, or ob-
folete terms, as to be unintelligible to any but
Lawyers ? What matters it, therefore, in what
language it is wrote originally, provided it
1s tranflated for the ufe of the people ? And
will not the Englith have the fame objeion
- againit the French law ? — If thefe queftions
are candidly anfwered, I believe, it will be
found, that the Englith laws have every fort
of advantage, and that the great Monte{quieu
and other judicious French writers give them
the preference for the government of a free
people.  The Canadian Patriot is certainly
mifinformed (to fay no worfe) when he fays,
that the Englifh are actuated by envy at the
cftablith-
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eftablithment of the Roman-Catholick reli-
gion in their oppofition to the a&s. This,
he may be aflured, is by no means the cafe.
For, though they certainly think the pro-
teftant religion the beft, it cannot be faid
that for above fifteen years, that the govern~
ment has been adminifired by proteftants,
there was any infult offered to the Roman
Religion or its profeflors. — No ! the pro-
teftants have (except in a very few inftances
at the commencement of civil government)
thowed an uniforin inclination to live in
harmony, and to avoid all rcligious difputes:
and they are flill refolved to perfevere in
doing fo, notwithftanding the ungenerous
and ill-grounded afperfions of this pretended
Patriot.

\
When the Englith inhabitants of the pro-
vince were informed, that there vas fome-
thing in agitation in England, regarding the
fettlement of Canada, they immediately com-
municated the idformation in November
1773, to fome Canadian Gentlzmen at Que-
beck, and (it is faid) fome of the latter met
the former at a publick houie, where they
propofed to join in a petition for an affem-
bly in the terms of the King’s proclamation.
But when the Canadian Gentlemen propofed
to atk 1n exprefs terms for two thirds of the
houfe of Affembly to be Roman-Catholicks,
the Englith objected, that this would be pre-
H {cribing
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fcribing rules to the King; and thereupon
the Frerch Gentlemen broke off from the
Englith, who were thereby obliged to peti-
tion the king in their own names only. They
neverthelefs took care in their petition to
afk only for an affembly in general, without
defiring the exclufion or admifiion of the
followers of any particular fe¢t of religion.
It is true, there has been a petition publithed
in England, as having been tranfmitted by
the Englith, in which it is ftated, that there
are proteftant {ubje@s enough in the province
to compofe a houfe of aflembly. But this pe-
tition (if it is not altogether {purious) muft
have been tranfmitted feveral years ago, when
it would have been thought an infult to
propofe to his Majefty to admit any other
than proteftants. The generality of the
Englifh now in Canada, who can be fup-
pofed to interfere in fuch matters, are fo far
from demanding the exclufion of the Cana-
dians that they laft year declared, and it is
believed, moft of them are ftill of opinion,
that it would be far preferable for the in-
- habitants of this province to be governed

under the Britith mode of a Governour, Coun-
cil, and General Aflembly, even if they were
all Roman-Catholicks, than by the moft un-
exceptionable Governour and Legiflative Coun~
cil that can be imagined, though they thould
all be Proteftants, unlefs they could be ren-
dered immortal : and, rather than to truft

teo
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te a council. eligible by the governour, or
even by the King himfelf, they think it would
be much fafer to have the whole power of
government lodged in a fingle perfon, who
would alone bear the blame of any mifcon-
du&tt. Be aflured, therefore, that the Eng--
lith defire no exclufive privilege, and that
they look on all kinds of religious perfecu-
tion with abhorrence, and only with to be
* dealt with as they would deal with others.
It is, therefore, needlefs to revive the me-
mory of the fanguinary tranfactions. of paft
ages on the fcore of religion, which may
be more juftly attributed to the depravity
of human nature, than to the fundamen-
tal principles of any fect of the Chriftian
religion,

As to what is faid by the Patriot about,
the duty on rum, that article muft be paflfed
over at prefent, as a difcuffion of it would
lead into an examination of the prefent un-
happy differences between the mother-coun-
try and our fifter-colonies ; a difcufflion of
which we are both very incapable, and with
which the people here have hitherto no im-
mediate concern. It is hoped, thele difputes
will not proceed to extremities. But, if
they unhappily thould, the Englith and Ca-
nadians will, ‘no doubt, fhew that attach-
ment to the conftitution and gavernment of
Great-Britain, which the firft ow= to their

H=2 native
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native country, the latter to their benefac~
tors, and both -to their Sovereign. As to
the Canadian Regiment talk’d of, if it takes
place, the province muft not only find the
men, but in time probably the money to pay
them alfo.

The Canadian Patriot might poffibly think
his performance unanfwerable, if no notice
was to be taken of it: which has occafioned
my writing thefe remarks on it.  If he chufes
to make any reply, avoiding illiberal reflec-
tions, he will probably be attended to: but
if he perfifts in his former ftile, he needs ex=
pect no further attention from

Any Lover of Truth
and good Manners,

Indian Lorette,
February 8, 1775

A Defence
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A Defence of the Britith and Pro-
teftant Settlers in the province of
Quebeck, againft the imputation
of endeavouring to procure a houfe
of aflembly in that province, from
which all Roman-Catholicks thould
be excluded, with a view to opprefs
the Canadian, or French, inhabi-
tants of the faid province.

In a Letter to the Printer of the Public Ad.
vertifer, publith’'d June 7, 1775.

SIR,
AS the Britith and proteftant inhabitants of

the province of Quebeck have been often
reprefented by the patrons ot the late Que-
beck a&t as a turbulent handful of new fett-
lers in that province, who wifhed to opprefs
and perfecute the great body of the French
or Canadian inhabitants of it, and, as a means
of doing {o, are defirous of having an affem-
bly eftablithed in the province that fhouid be
chofen only from among themielves, I beg
you would communicate to the publick the
following paragraph of their laft petition to
the king for an houfe of affembly; in whl:'lch
they
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they ofure his Majefty of their readinefs to
~accent of a houfe of affembly of fuch form
and conttitution as his Majefty in his royal
wifdom fhall think fit to eftablifh.

““ Your Majefty’s petitioners being fully
“¢ convinced, from their refidence in the pro-
¢ vince, and their experience in the affairs
« of it, that a general affembly would very
“ much contribute to encourage and pro-
< mote induitry, agriculture and commerce,
¢ and (as they hope) to create harmony and
‘¢ good underitanding between your Majefty’s
¢ new and old fubjects, moft humbly fuppli-
*“ cate your Mujefty to take the premifles
““ into your royal confideration, and to diret
“ your Majefty’s governor, or commander
¢ in chief, 2 call a general affembly, in fuch a
“ manner and of fuch conflitution and form as to
“ your Majefly i your royal wifdom fhall feer
“ beft adapted to fecure its peace, wellfare and
“ good government. '

-

‘“ And your petitioners, as in duty bound,
“ fhall ever pray, &c.”

Ddted Montreal, Jan. 10, 1774.

Thefe words were intended to obviate an
objection that might be made to the eftablifh-
ment of a houfe of affembly in the province

of Quebeck, from the feeming hardthip of <~

Cluding
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c]uding‘ from it the Roman-Catholick inbabi*
“tants of the province, who were fo much more
numerous than the proteftants. It is true, in-
deed, that the Britith and proteftant inhabi-
tants of that province had formerly entertained
hopes of being governed by an aflembly,
confifting of proteftant merchants only, as the
people of Maryland have ever been, notwith-
ftanding the majority of them have always
been, and ftill are, Roman-Catholicks. And
their reafons for entertaining this hope had
betn by no means trifling ; for, in the firft
place, they imagined that the wifdom and ge-
neral policy of the Britith government would
never commit the publick authority of the
province to the hands of perfons who re-
fufed to abjure the foreign jurifdiction of the
bithop of Rome, let their numbers be what
they would ; and efpecially when thofe per-
fons had been lately in arms againft the
Crown, and under the allegiance of the French
king, who may be confidered as the na-
tural rival and enemy of the Crown of thele
kingdoms. And, in the fecond place, they
obferved that his Majefty, in both his com-
miflions of Governour in chief of the pro-
vince to General Murray and General Carle-
ton, had given direttions that the feveral
members, both of the council and afiembly
of the province, fhould, before they were
permitted to fit and vote in thofe capacitics,
take the oath of abjuration of the Pope’s au- -
: thoritz
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thority (which. is commonly called the oath
of Supremacy) and the declaration againft
tranfubftantiation, as well as the oath of al-
legiance, and the oath againft the Pretender’s

title to the crown.

Upon thefe grounds they have conceived the
fupremacy of the crown to be a matter of fuch
fundamental importance in the Britith govern-
ment, that the oath enjoined for its fecurity
ought never to be difpenfed with in any of the
dominions of the crown, with refpect to pers
fons who were to be invefted with publick au-
thority ; yet they had expeited that the Ro«
man-Catholick inhabitants of the province.
would have been permitted to vote at the elec-
tions of members of the affembly, though not
to be elected into it themfelves ; and this they
knew would give them a great influence in the
affembly, by means of the members they
fhould {o elect. For as the proteftants in the
province are no lefs than three thoufand, and
many, or moft of them, are acive, clever
people, much more capable of doing the du-
ty of aflembly-men than the French or Ro-
man-Catholick inhabitants of the province,
it would be eafy for the elettors, out of fo
great a number of qualified perfons, to choofe
fuch members as would be agreeable to them
and attentive to their withes and interefts.
But when the Britith and proteftant inhabi-

tants of the province came to hear that this great
funda-
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fundamental principle of government, the
acknowledgement of the fupremacy of the
Crown, had been difpenfed with in the ifland
of Granada, and Roman-Catholicks had been
admitted into the aflembly there, and were

iven to underftand that, if an affembly thould
be called in the province of Quebeck, the
Roman-Catholicks would there alfo be treated
with the like indulgence ; they refolved to
acquiefce in a meafure which they could
not have advifed ; and as they had no per-
fonal averfion to their Roman-Catholick fel-
low-fubjects, nor any defire of excluding them
from the affembly but upon thofe general
grounds of policy, which had formerly been
adhered to by the Britith government, but
which it had been thought expedient of late
to depart from, they refolved, with the mo-
defty becoming loyal and obedient fubjects,
to declare before-hand their readinefs to ac-
quiefce in the new fyftem, and to accept,
without complaining, of fuch an afembly
as his Majefty in Eis royal wifdom tfhould
think fit to eftablifh in the province. They
accordingly drew up a petition to his Majefty
in January 1774, to grant them an affembly,
in which, after fetting forth the grounds upon
which, they thought, they had reafon to ex-
pect one, they concluded with the paragraph
above recited, which exprefled their diipofi-
tion to acquiefce in, and accept with chear-

fulpefs an aflembly of fuch form and confti-
o I tLtioR
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tution as his Majefty in his royal wifdom
{hould think fit to grant them.

This petition was figned by 148 perfons,
and was delivered to Lord Dartmouth in March
1774, two months before the late Quebeck
Bill was brought into Parliarnent. And about
the fame time, that s, about February or
March 1774 a certain French petition was

refented to his Majefty, which was figned
gy only 65 perfons, fome of whom were un-
der age, and one of them, young Mr. St. Ours,’
a boy of only thirteen years of age; yet this
petition has been confidered as expreflfing the
wifhes of the whole body of the Canadian
Phabitants of the province, and has been
made the ground-work of the late extraordi-
nary act of parliament. :

Mr. Printer, T have thought it the more
neceffary to infert the foregoingiparagraph of
the Petition of the Britith and Proteftant fett-
lers in the province, becaufe I find it has been
afferted in a publick Vindication of the late
Quebeck a&, that they were defirous of op-
prefling their Canadian fellow-fubje&s, and
as a means of accomplithing their purpofe,
had petitioned for an affembly coniifting of
Proteftants only. The author of a plaufible
tract, publithed lat fummer, and intitled,
*“ The Juftice and Policy of the late Act of
¢ Parliament for Quebeck afferted and prov-

’ * ed,
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* ed,” has, amongft other very great iniftakes
upon this fubject, the following paflage in his
27th page: ¢ And thefe perfons (fpeaking of
the Britith and proteitant inhabitants of the
province) finding there were no means by
which they could opprefs the new fubjects,
or feize upon the powers of government, but
by obtaining a proteftant affembly to be
called, of which they only could be mem-
bers, have laboured that point by repeated
petitions to his Majefty and reprefentations to
the governour.”. And, as a proof of the
truth of this affertion, he gives his readers, in
his appendix, a copy of a petition from the
Britith inhabitants of the province, in which
they reprefent to his Majetty, * that there
is now a fufficient number of his Majefty’s
proteitant fubje@s refiding in, and poflefled
of real property in, the province, and who
are otherwife qualified to be members of a
general affembly, and then conclude, by de-
firing him to give direftion to his governour
to call a general aflemoly in the {aid province,
to meet at the city of Quebeck, in {fuch man-
ner as is ufed in thofe provinces in America
which are under his Majetty’s immediate go-
vernment.” Now this is a part of a petition
from the Britifh inhabitants of this province,
which was prefented fome years ago; 1 have
been told in the year 1770; but is no part
of the laft petition for an affembly, which

was prefented in March 1774, two months
I2 before
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before the bringing in of the late Quebeck:
Bill into parliament, and therefore it ought
not to have been alledged by the author of
that pamphlet in juftification of thatact. But
that author has thought fit to be entirely
filent, both in the body of his pampbhlet, and
in his appendix, as to that laft petition of the
faid inhabitants which was delivered in March:
1774. He beft knows his reafons for this
filence : But it is fit, in joftice to the faid
Britith inhabitants, that the publick thould
be fet right upon this {ubject.

As to the difpofition to opprefs and perfe-
cute the Canadians, which this writer im-
putes to the Britith inhabitants of the pro-
vince, I will venture to fay that there is not
the-leaft ground for fuch a charge. They
have always wifhed to live in the utmoft har-
mony with his Majefty’s new fubjets in the
province,and to fee them partake with themfelves
in the Liberty and Security, which the Laws of
England, till thelate A&, afforded them all in
common; and they would have been happy
to fee them gradually abandon the tenets of
the Romifh Religion, and that adherence to
a foreign jurifdiction, which had been till
lately fuppofed to be a juft ground for ex=
cluding the perfons who hold them from
power (though not from liberty and fecurity)
in Canada as well as England, and thereby
become capable of partaking with themfelves

in
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in the exercife of the government of the coun-
try. And we have now f{een, by the para-
graph above recited from their petition, that,
when they were informed of the change in
the general policy of the Britith government,
with refpe@t to the exclufion of Roman-Ca-
tholicks from places of truft and power, they
fubmitted their own f{entiments to thofe of
their fuperiours, and declared their willing-
nefs to acquiefce in the eftablifhment of a
General Affembly, into which the Roman-
Catholicks fhould be admitted.

About the beginning of December laft
1775, a gentleman of Quebeck, of exceeding
good fenfe, and who is well acquainted with
that province, (which has been his uiual place
of refidence ever fince the year 1768,) re-
lated to me fome very extraordinary falis,
concerning the diffatisfaction of the great
body of the frecholders of Canada, at thg
late Quebeck-a&, on account of the general
revival of the French laws of the province
in all civil matters, which is contained 1n it,
and which, in their apprehenfion, includes a
revival of the powers of Government, that
were formerly exercifed over them by their
Noblefle and the officers of the crown, during
the fubjection of the province to the French
king ; "of whi " powers they have a great

dread
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dread and abhorrence. They have been more
particularly alarmed at fome endeavours which
have been made by fome of the Seigniors,
or Lords of manors, in the province to call
out their tenants to attend them, as foldiers,
to oppofe the American army under General
Montgomery, under pretence of a right to
command their military fervice on fuch oc-
cafions, by virtue of their tenures of their
lands. Thefe attempts of the feigniors have
fo difgufted the peafants of the feigniories
in which they have been made, that they
have broke out into acts of open violence
to refift them. Of thefe tumultuous pro-
ceedings of the peafants, the gentleman above
alluded to, gave me three remarkable in-
ftances, of which I fhall now proceed to
infert the following narrative, which was
drawn up by that gentleman himfelf, at my
defire, as 1 did not care to venture to rew
late them myfelf from the verbal accounts
which he had given me of them, for fear
of making fome material miftake.

-ing A
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A Narrative of the tumultuous con-
du@& of the freeholders of divers
feigniories in the province of Que-
beck in the fummer of the year
1775, in oppofition to the endea-
vours ufed by their Seignioss to call
them out to take arms againft the
American army, that had invaded
the province : bhewmg their aver.
fion to being commanded by their
Seigniors,and the little influence their
Seigniors, and the other Noblefle of
Canada, have over them.

(Written by a Gentleman very lately -
arrived from Quebeck.)

N opinion prevaxls in the Province of _
Quebeck, (whether juft or not, I will”

not pretend to determine) that the Seigniors
owe military fervice to their Sovereign, by
the tenure of their lands ; and that in the
alts of (Foi et Homage, or) fealty and homage,
they promife to perform the iame to the
Crown, when called upon: And that, by
the fame act, they alfo engage for the perfo-
nal fervice of all their vaflals, and other te-
nants,
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nants, who hold their lands from them,
either par foi ¢t homage, or par cens et rente,
or (a5 it is often exprefled) ¢z Roture. It 1s
univerfally believed, that the Seigniors have,
by the cuftoms of Canada, (which are re-
vived by the late Quebeck act) a legal right,
to command the perionsl fervice of all the
holders of land under them, whenever the
Sovereign, or his Reprefentative, calls upon
them, (the feigniors) for that purpofe: And
Government has thrown out hints, that
thofe inhabitants, who refufed to obey their
feigniors laft Summer, when called upon to
oppofe the provincials, have, by fuch refu-
fal, forfeited all the title to their lands, which
ought, on that account, to revert to the
feigniors: And that, as foon as things fhall
be fettled in the province, fuits of law fhould
be inftituted, in the Courts of Juftice, to dif-
pofle(s them. The inhabitants themfelves
acquiefce in the truth of this dollrine; but
they are determined to hold poffeffion of their
lands by force.

Mr. La Corne, a young man of about
twenty-two years of age, and nephew to Mr.
La Corne de Saint Luc, was fent by General
Carleton to raife the inhabitants of Terrebonne,
a village of which he (the younger Mr. La
Corne) is Seignior. He addreffed them in a
very high tone, mentioning the above right,
which he had, by the tenure of their lands,

to
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to command their military fervice, ‘They
anfwered, ‘¢ that they were now become
‘“ fubjelts of England, and did not look on
¢ themfelves as Frenchmen in any refpe
‘¢ whatever.” Mr. La Corne was imprudent
enough to ftrike fome of thofe who fpoke
loudeft. This provoked the people to fuch
a degree, that Mr. La Corne found it ne-
ceflary to get away from them, and go back
immediately to Montreal, but threaten’d to
return {peedily amongft them with a party of
two hundred foldiers, who would make them
dearly pay for their refufal to obey him,
The people, hearing this, forthwith armed
themfelves, fome with guns, others with
clubs; and they all refolved to die rather than
fubmit to be commanded by their feignior.
General Carleton, hearing of the difturbance
that Mr. La Corne’s behaviour had occafioned,
inftead of complying with his defire of fend-
ing troops to enforce obedience to his autho-
rity, thought it advifeable, to fend with him
an Englith officer of merit, Capt.-Hamilton,
(late of the 15th Regiment, and-now Licute-
nant Governour of Detroit,) to pacify the
people. Capt. Hamilton aftked them, what
they meant by aflembling in that riotous, dif-
orderly manner? They anfwered, that their
intentions were to defend themfelves from the
foldiers, with whom they were threatened
by Mr. La Corne, their feignior, ¢ If Ge-
¢ neral Carleton (faid they) requires our fer-

“‘ vices,
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¢« yices, let him give us Englitfhmen to com-
« mand us: fuch a man as you, for in-
¢ ftance, we would follow to the world’s
« end.” But, replied Mr. Hamilton, Eng-
lith miilitary gentlemen are not to be found
in fufficient numbers, in the province, to
take the command of you. ¢ Then, faid
they, ¢ give us common foldiers to lead us,
< rather than thofe people. For we will not
¢ be commanded by ce perit gars, that is,
(litterally, by that httle boy, but, in their
fenfe of it,) by that infignifant, raw, young
man.” At laft, upon Capt. Hamilton’s pro-
mife, that their feignior fhould come no
more among them, they difperfed. Whe-
ther or not thofe people would have kept
their word, and followed Englith Leaders,
1s uncertain, becaufe General Carleton has
never thought proper to make the experi-
ment. :

This behaviour of thofe people is the more
remarkable, becaufe Mr. La Corne is a very
pretty young man in his perfon and ap-
pearance, and not defpicable in point of un-
derftanding, and not lefs than three and twen-
ty years old ; fo that nothing but his quality
of feignior, and the odious powers which the
fuppote to be connected with that characer,
can have rendered him difagreeable to the
people.

Mr;
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Mr. Defchambaud the fon, (an officer at
this time in the fervice and pay of the king
of France, who is abfent from his regiment
upon leave,) went over to a feigniory be-
longing to his father, fituated on the river
Richlieu, and began to harangue the inhabi-
tants of the feigniory, much in the fame
ftile that Mr. La Corne had ufed at Terre- .
bonne. Like confequences enfued. The peoplé
‘were exafperated at his treatment of them.
They replied with fharpnefs. He drew his
fword : they furrounded him, and beat him
feverely. He returned to Montreal, and
complained of them to General Carleton.
The next day Mr. Defchambaud, the father,
went over and told the people, that the go-
vernour was highly difpleafed at the treat-
ment his fon had received from them: But
that all would be forgiven, if they would
repair to Montreal and afk his (young Def-
chambaud’s) pardon; otherwife they might
expect to be feverely punithed for their be-

haviour.

- This {peech ferved only to provoke them
ftill more : they armed themfelves imme-
diately, went to the -traders on the river
Richlieu, and purchafed all the ammunition
they had in their ftores, paying fo great a
price as five thillings a pound for powder,
which is ufually fold for lefs than a third

part of that fum, They aflembled to the nu.xbn;
| K2 | - ber
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ber of near three thoufand at Fort Chambly ;

and began to march towards fort St. John's,
" to face the two regiments of regulars, that
were in garrifon there ; that being the force,
w!..ch, they imagined, General Carleton woqld
employ againft them. But he, upon notice
of their proceedings, fent an Englith officer
to difavow the meflage delivered them by
Mzr. Defchambaud, the father, and to ac-
quaint them, that all would be well, if
they would difperfe, and retire, each to

his home. This was immediately comply-
Cd Vv'ith.

Mr. Cuthbert, an Englifh gentleman, who
is proprietor of an extenfive and valuable
feigniorv, called Berthier, fummoned the in-
habitc s on his feigniory to affemble at his
ho-/.. They fent him for anfwer, that, if
L 1ad any thing to communicate, he might
coune to them : and they accordingly aflem-
bled at a place where three roads meet, and
where there is a crofs ereted. Mr. Cuthbert
came thither to tham, and made a perempto-
ry demand of .neir fervices on the French
{yftem, as being their feignior. They told
him, if that was his bufinefs with them,
he had beft retire-to his own home, and
trouble them no more; for that not a man
of them would follow him. And as foon
as he was gone, they all made oath on the
crofs, round which they were affembled, that

they
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they never would take arms againft the provin<
. cials : — That, if one among them offered to
join government, they would dire@ly burn his
houfe and his barn, and deftroy his cattle : —
And that, if General Carleton fhould attempt
to compel them into the fervice, they would
repel force by force. And, having thus fworn,
they went home. This happened, in the lat-
ter end of July, or the beginning of Auguft.
Afterwards, (I think) about the end of Sep-
tember, Mr. Lanaudiere, the fon, (who is
owner of a feigniory at another place, called
Saint Anne's,) came to them from Montreal,
and faid, that he was employed by General
Carleton to lead them againft the provincials;
that he was going at that time to his eftate
at St. Anne’s, but fhould return to Berthier
in a few days, when he exg‘eé’ced that they
fthould be prepared to follow him ; otherwife,
he aflured them, that their lands and houfes
fhould be burnt and laid wafte. He accor-
dingly did return to Berthier fome days after;
and, on entering the limits of the parifh, he,and
Mr. Tonnancour, the fon, with fixteen others,
their attendants, were furrounded and made
prifoners by the inhabitants. Warm debates
enfued amongft them, whether or not they
fhould fend Mr. Lanaudiere to the provincial
camp near St. John’s. It was, at length,
agreed to fet him and his friends at liberty,
on his promife to obtain for them General
Carleton’s pardon for this outrage, and on his

further
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further promife, never to come again amongft
them on the like errand.

~ Violent as the proceedings of thefe people
may appear, and averfe as they may feem to
the fervice required of them ;- they have, not-
witftanding, often declared, to Mr. Charles
Gordon, a young man of knowledge and ex-
cellent chdr.cter, from whom I had this in-
telligence, and who has refided two years in
that parith ; they have, I fay, declared to him,
that, if General Carleton would promife, (by
affixing a writing, to that purpofe, to the
church-door,) that he would ufe his intereft
and endeavours for the repeal of the Que-
beck Bill, and for reftoring to them thofe
privileges of which they were deprived by
its operation; in that cafe, the inhabitants
of that diftri® (who are very numerous) de-
clared themfelves ready, to defend the pro-
vince for Government. — ¢ But (fay they)
‘¢ as things are now circumftanced, what have
“ we to fight for? We have enjoyed very va-
¢ luable privileges, fince we became {fubje&ts
“ of Great Britain: We had the Royal Pro-
“ mife for the continuance of that enjoy-
ment. On a fudden, without our having
done any thing to merit fuch treatment,
we are deprived of thofe ineftimable pri-
vileges, and reduced to our former ftate of
flavery. The people, whom we are de-
fired to regard as cnemies, tell us, they a.e
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“ our real friends; and they give us con-
‘¢ vincing proofs of their fincerity. They
““ are now in arms for our defence from
“¢ our oppreflors ; and they make the repeal of
‘ the Quebeck Bill one of the conditions
““ on which they offer to lay them down.
¢ Which party then ought we to affift? Cer-
‘¢ tainly that one, which is fighting for the
¢ reftoration of that liberty to us, of which
““ we have been wantonly and moft cruelly
¢ deprived by the other.” And this is not
the language of the inhabitants of that diftrict
only: the fame is in the mouths of the moft
ignorant peafants all over the province. -

There are in- Montreal many Englifh
Gentlemen of experience in military affairs,
who offered their fervices to Governour Car-
leton, and would have been glad of being
employed to head the Canadians. Buz their
offers were not accepted ; while Mr. de Rigou-
ville, a French Gentleman, whofe talents
either for the Cabinet or the Field are not in
the higheft reputation, was invefted with a
command. The confequence was, that his
party all ran away, and he himfelf was fur-
prifed in his bed, and taken prifoner. Major
Cox, an Englith Officer of eminence, and
Lieutenant Governor of Galps, offered to go
tg St. Johr's, with 25 men, which he had
raifed at Beaufort : but he was told, (as Mon-
ficur le Brun had been on his making a fi-

milar
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milar offer of his fervices) de refler tranquil chex
lu ; to ftay quielly at home and not meddle
in the bufine(s. The Englith inhabitants of
the province, though they felt for their treat-
ment from Adminiftration, and from General
Carleton, yet did not think, that treatment
could juftify their countenancing, in any de-
gree, thofe who were in arms againft their
Sovereign. Accordingly they have been very
alrive in the defencs of the province ; and
thofe few Canadians, who have taken part
with Governnient, have been influenced en-
tirely by their p.riuafion and example.

It is true, that Mr. Thomas Walker, and
one or two others, are not of the number of
thofe who have laboured to raife the Cana-
dians for government., But it is evident, that
the caufe of their behaviour could not be a
conviction of the juftice of the American
do:rrine of exemption from taxation by the
Britith legiflature; becaufe Mr. Walker and
the other fufpeGed perfons were members of
-that committee which drew up the petitions,
which were prefented to the different branches
of the legiflature laft Spring againft the Que-
beck Bill. The flile of thole petitions, if
not the a& of petitioning itfelf, is, furely, an
acknowledgement of the fupremacy of parlia-
ment, And befides, no mention is made in
them of the a&s which impofe duties on
fpirituous liquors imported into the province;

nor
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nor has it ever been confidered as a hardfhip
by tho{ gentlemen, nor by any other perfons in
the province that ever I have heard of. On the
contrary, thofe duties have been regarded as
very moderate and judicious, and tending
much to the advantage of the colony. Nay,
fo far were they from entertaining any idea,
that derogated from the fupremacy of parlia-
ment, that they much feared, that the Bri-
tith legiflature would delegate the power of
taxation to the legiflative council of the pro-
vince ; and they were very happy to find
that they had retained that power in their
own hands,

The condu?t of thofe ‘gentlemen, then, Iis
to be accounted for in fome other mannzr.

Though they difapprove of the American
principle of independency, they are afraid of
the confequences that may attend their being
fubdued by force. They -acknowledge the
Americans to be in the wrong ; but they
cannot think adminiftration altogether in the
right; and, having no corfidence in the Mi-
nittry, they do not look for a redrefs of the
grievances of their own province, but through
the ftrength of the other colonies. TFor this
reafon they may, perhaps, with fuccefs to
thofe, whofe conduct they cannot quite ap-

rove of. — It is impoffibl:, that tney could

derive benefit in any other manner, by the
L province
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province falling into the hands of the pro-
vincials ; on the contrury, as they are ;eo_le
in trade, it would be exurcamly prejudicial
to their interefts.

However, the condu&t of thofe very few
perions ought not to affct the majority of
the Englifh inhabitants 7 the province, who
have, on this occaticn, deferved well of go-
vernment, and w1 jufuce to'v. aom, (was there
no other confideration) the iniquitous Que-
beck Bill ought to be repealed.  For, I
will fuppofe for a mioment, (though it is the
reverfe of the truth,) that all the Canadian
inhabitants have been {o blind to their true
interefts and deareft rights, as to afk the
miniftry for the laws eftablifhed by that
Bill: And, that the miniitry, to humour
their foolith prejudices, have departed from
the wife maxims of the founders of our con-
ftitution, and from the f{pirit thereof ; and
have fhamefully broke the Royal Promife, fo-
lemnly pledged to the Britifh inhabitants re-
forting to the province. In that cafe, the
Canadians have, by their prefent inactivity,
behaved with the bafeft ingratitude to their
Benefa&ors, and have thown themfelves ill-
deferving of fuch extravagant indulgence.

" The
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The fulleft account, that I have feen of
the late imprifonment of Mr. Thomas Walker,
of Montreal, upon a fufpicion of his having
favoured the provincials under General Mont-
gomery, who have invaded Canada, is con-
tained in the following extrat of a letter
from Quebeck, dated on the 2 5th day of laft
O&ober, 1775, which was written by a gentle-
man of good fenfe and veracity.

An account of the late arreft of Mr.
Thomas Walker, of Montreal, by
a party of foldiers, by order of

Governour Carleton.

Quebeck, O&. 25, 1775.

IForgot to tell you in my laft letter, that,
amongft the many ' groundlefs reports,
which were daily fpread about in the pro-
vince during the laft {pring and fummer, there
have been feveral relating to Mr. Walker, of
Montreal. His former cnemies were not idle -
on thefe occafions, and all the friends of the
Quebeck Bill were fo much exafperated againft
him for his truly fpirited conduct on the
committee that drew up the petitions to Par-
Yiament againft it, which were fent over to
England laft December, that they began fo
L2 early
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earTy as in March laft to plan his ruin. When
tre cong:s fent their firlt addrefs to the
C.nadians, a Mr. Cuthions, (an old and par-
ticular acquaintance of Mr. Walker’s, when
he refided at Bofton) fent him a packet of
them, printed in French, to diftribute. Mr.
Walker made no fecret of his having received
this packet, as we had long before received
that addrefs in the Ncws-papers, and tran{-
lated copies of it had been handed about the
country by the French themfeives. How-
ever, Rouville and Cugnet took occaiion from
it to tell the Governour in publick at his table,
that Mr. Walker correfponded with the con-
grefs: And when that fhameful infult, of
which I have formerly fent you an account,
was offered to his Majefty’s marble Buft at
Montreal, on the day on which the Quebeck
act took place, mention was again made of
Mr. Walker by his enemies, as having a
concern in that odious bufinefs. But fortu-
nately (if I can with propriety fay fo) for him
in that matter, he was at that time, and had
been for fome days before, very ill with the
rheumatifin, under the care of Dr. Beaumont.
One day Rcuville got into a difpute with
him and others, in the market in Montreal.
What the difpute began upon, it is not ma-
terial to enquire ; but Rouville would fupport .
this pofition, Que /e roi ¢ff maitre, that is,
that the King is mafter, or that his will muft
always be complied with. Mr., Walker faid

very
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very coolly, ¢ That, with regard to Monfieur
de Rouville, it might be fo, as he eat of his
Majefty’s bread ; but, faid he, I deny that
the King i my mafter. I refpe¢t him as my
lawful Sovereign and King, and am ready to
pay due obedience to his lawful commands ;
but I cannot acknowledge him for - my mafter
while I live by my-own induftry. When I
receive pay from him, I will acknowledge
him for my Mafter.” Rouville immediately
wrote to the Governour an account of this
converfation, and added, that he had made
no reply to Mr. Walker: and in a few days
he received an anfwer from the Governour,
which he thewed to feveral perfons at Mont-
real, in which the Governour commends his
. prudence, and promifes not to forget him.
And accordingly he vas foon after named for
one of the Judges of Montreal, to the great
furprize and aftonithment of all the French
inhabitants, who had conceived an ill opi-
nion and a ftrong diflike of him from his
behaviour in the office of a Judge, of fome
kind or other, many years ago in the time of
the French government. This Mr. Rouville
is remarkable for taking every opportunity
{as he fpeaks a little Englith) to throw him-
felf in the way of the Englith inhabitants of
Montreal, in order to pick up what tales he
can, to fend them to the Governour: And
this has been {o well known to be his prac-
tice that many perfons have amufed them-
felves
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felves by leading him into miftakes, by open-
ing their letters in his prefence at the Pott-
Office, (where he was always fure to be,)
and, mentioning things as if they read them
in the letters, of which not a word was
faid in them, and which were totally without
foundation. And it was while Mr. Rouville
was thus upon the hunt for private anecdotes
amongft the Englith inhabitants of Montreal,
that Mr. Walker fell into the above difpute
with him. This difpute, together with ma-
ny invettives from fome of the military
gentlemen, who were particularly fevere, and
gave themfelves many airs, ftyling the mem-
bers of our committee, that prepared the
etitions to Parliament, rebels, and conftruing
our diflike of the Quebeck Bill into a fpirit
of oppofition to government, and declaring,
that they hoped every moment to receive or-
ders to take us up; I fay, the converfations
of this kind, which were frequently heard,
(though chiefly indeed among the young and
inconfiderate,) yet had {o ugly an appearance,
and fo bad a tendency, - that they determined
Mr. Walker, in the month of May, to go
to his country-houfe at Affumption to the
pot-ath works which he had erefted there,
and amufe himfelf with thofe, and with his
farm, merely for the fake of being out of the
way of fuch converfations, and out of the
reach of the calumny of his enemies. But
all would not do; for it would be impofiible
in
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in the fpace of a letter to relate the many
artful reports that have been fpread to fet ais
fellow -citizer's cgainit him, that he might
with th= greater eafe be made a 1acrifice to
their refentment. One tine it was reported,
that packets of letters to him aind others had
been interczpted, which were anivwors to let-
ters wrote Dy him; at another, that letters
~ from him had been taken; then that two Ca-
nadians were taken up and in prifon, who
had brought I:tters for hiza from the South-
ward ; then thit Ge had been over the river
with the provincials., Cace it was aflerted
here, that he and two other perfons were
taken up and imprifoned, ai:! that three more
perfons at Quebeck werc foon to be fo; then
it was faid, that he had quitted the province,
and afterwards that he was fortifying himfelf.
Mr. John Bondiield, naving bufincs up the
country, called on him at Afflumption, and
mentioned thefe reports, and that we had
publickly contradicted them at Qu:-beck. It
was the firt time he had heard ot them; for
fie had not been calier or quieter-for a long
while, as he faw nobody but his own people,
and amufed himfelf on his farn, and with
reading. But as things grew worfe and worle,
and our military preparations we.it on with
vigour, (fo that thofe, who did not cairy fire
and {w ord in words and actions, were 1uipected
of favouring the provincials,) nothing was
talked of but parties of men to take up peo-
| pic;
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ple ; and on thefe occafions Mr. Walker's
nzne was always uppermoit. And ut laf,
" on the 7th of O&obei the Poft-man brought
the News, that juft as he left Montreal,
Mr. Walker had been brougnt in there a
prifoner ; that General Carleton h\d fent
out in the night, with the greateit cirecy,
an officer and thirty foldiers from M wnitveal,
who were to receive- tliciv orders . ihair
arrival at a certain ;lace; and that ..cfe .-
ders were to take him and bring him (v town
(as the officer faid) dead »walive. "acy ac-
cordingly furrounded his houle juft about d:-
breaiz, and {ummo>ned hin to furrender; on
which he few to his arms, chuing rather the
lofs of life than to fuffer what he thoaght he
might expelt from the foldiery when emp:oyed
on iuch an errand in fuch troublefome times
as thefe. He defended himiclf a long while
with great courage, and wounded the officer
and a foldier or two. At laft, finding thzy
could not get at him, they fet fire to the
houfe, and then he, with Mrs. Walker, were
obliged to make their efcape from the flameo
out of a garret window naked; and thus he
fell into the foldiers hands, who then, it is
faid, fell upon him, and beat him unmerci-
fully. They carried him in a battoe to Mon-
treal, where he was immediately - put into
very heavy irons, and no candle, or pen, ink
and paper, were allowed him. Mr. John
Porteous was permitted to fee him, being a
COfic~
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correfpondent of Mr. John Strettel of London,
who is alfo Mr. Walker’s friend and corre-
fpondent : and he obtained a candle for him
to read by. The poft-man, who brought the
firft news, faid that the Canadians, who were
taken in the attion near Montreal on the 25th
of September againft Allen’s and Jerry Dug-
‘gan’s party, when they were examined con-
cerning the reafons of their enterprize, and
were afked how they could think to take
Montreal with fo fmall a body of men, had
replied, ¢ that Duggan had affured them that
¢¢ all the Canadians were in his intereft; that
¢ they had doubtlefs heard of Mr. Walker;
“¢ and that he was to join them with four or
“ five hundred men.” Now Duggan might
artfully have faid all this to the Canadians
without any foundation whatfoever, in order
to encourage them, and keep up their f{pirits.
But, be that as it may, not a fyllable tranf-
pired, nor could any thing be learnt concern-
ing the grounds on which fuch a ftep was
taken from that day until two days ago, when
a gentleman in the fervice of government was
heard to fay he had full evidence enough to
conviét him, and to mention at the fame time
the depofition of Mr. Walker’'s own negro
wench, who f{wears that a captain of the pro-
vincials dined with Mr. Walker the day bs-
fore the altion near Montreal, and relates
fome of the converfation that then paffed at
table. Others fay there is certain proof th}:t

M 3
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he had a number of Canadians ready to join
the provincials. But this I never will believe
until I {ee it proved by good undoubted tefti-
mony ; for had that been the cafe, nothing
could have prevented their fuccecding. And
as to that provincial captain’s having been at
Mr. Walker’s on the day before the action, as
is faid, it feems to me, that if that report is
true, it affords a ftrong proof in Mr. Walker’s
favour, that, inftead of complying with the
captain’s requeft to join him with the Cana-
dians under his influence, (for that we muft
fuppofe to have been the captain’s errand)

he difapproved and declined the propofal.

A worthy and very fenfble gentleman of
this place (Quebeck) who has been for fome
time paft at Montreul, and returned from
thence fince Mr. Walker was taken up, can-
not give the leaft credit to any one of the
reports that are circulated there to his preju-
dice; nor can he, for his life, imagine on .
what grounds the Governour goes in this
violent profecution of him. His lofs muit be
very great by the burning of his houfe, ftore,
pot-ath, books, &c. befides the cruel, igno-
minious treatment of him, rarely executed on
felons until conviéted.

An
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An account of the ftate of the pro-
vince during the laft fummer, and
of the motives that have caufed the
Canadian, or French, inhabitants
of it to decline taking arms for the
the defence of it; extra®ed from
a letter, dated at Quebeck, on the
25th of O&ober, 1775,

Quebeck, O&. 25, 1775.
ADminif’[ration may now eafily fee, (if they

are not determined to remain in perpe-

tual blindnefs and ignorance) what operates
with the Canadians in this grand unhappy
conteft, and that it is not in the power of a
Governour, a beggarly Noblefle, or their
feigniors, (whom they deteft) nor in the
ower of their clergy with all their threats
and interdictions (if you can fuppofe they
preach the fame in private, as they do in
publick) to make the Canadians take up arms
to fhackle themfelves in flavery. It we dared
to apply to the Canadians for an union with
us to petit:on the King for an amendment
of the Quebeck bill, we thould find the tradef-
men, moft of the merchants, and all the
country-inhabitants, unanimous in our fa-
vour. But we arc deemed, and (I do be-
’ M 2 lieve,)
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lieve,) are reprefented by thofe perfons who
are the authors of all our misfortus .s, to the
Minifters of State to be worfe than the Bofto-
nian rebels, for infufing the principles of Li-
berty, (the birth-right of every Briton) into
our fellow-fubjects in Canada. For they
muft make fomebody or other bear the blame
of the behaviour of their faithful Canadians,
as they ufed to call them, which has been
fo contrary to the falfe reports they had
 made, concerning their fentiments, to his
Majefty’s Minifters of State. And if the
fecret, wicked plots of thefe perfons take place
againft us, many innocent perfons muil {uf-
fer on account of this defeGtion of the Ca-
nadians, though the real caufes of their be-
haviour, at this time, are thefe : Firft, a ge-
neral cowardice; for they feem to have a
horrid averfion to taking arms: fecondly, a
fharp remembrance of their former ftate of
flavery; and a dreadful apprehenfion of re-
turning into the fame ftate, under their an-
cient laws and cuftoms now confirmed to
them : to which we muft add, in the third
place, that the canting Enthufiafts, who have
come as emiflaries at different times from
New England to preach Liberty and Indepen-
dency among them, have had more influence
over their principles (if you allow them to
have any) in this unhappy conteft, than all
the Jefuits in France, before their expulfion

from that kingdom, could have had :  and,
lattly,.
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laftly, the behaviour of their feigniors to-
wards them (for General Carleton would hardly
employ any others to command them) in-
creafed their difobedience to government.
This day’s poft brings advice, that a ftrong
body of men was to have croffed over the
river Saint Lawrence from Montreal on Tuef-
day laft, and that another body was to march
up under the command of Colonel Mac-
Leane, a very altive officer; and that then
both thefe bodies were to clear the country
before them, join each other, and relieve the
Fort of Gaint John’s. This week muft de-
termine our fate, whether there be a proba- -
bility to keep the country until we have a
re-inforcement from England next Spring,
or become fubjeted to the American affo-
ciation.

Extra® of another Letter from the
fame perfon. Dated Quebeck, No-

vember 9, 1775.

I Wrote to you the 2 5th day of laft month.
About ten days before that time, thirty
Yankies, with a party of Canadians, (as we
have fince learnt, though it was concealed
from us here at the time) brought two pieces
of cannon from the camp before St. John’s,

and planted them before Fort Chambly, and

very
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very foon made a breach in that fingle rotten
wall ; by which the garrifon, which confifted
of eighty men with fix or feven officers, were
obliged to furrender. They obtained leave
to carry all their baggage with them; but
left about eighty barrels of powder, a quantity
of thot, fome flour and pork, and their arms,
and the colours of the 7th regiment, in the
fort.

On the fecond of this month the fort of
St. John’s was obliged to furrender, the gar-
rifon being reduced to half a barrel of powder,
and 2 very few pounds of flour and pork,
without fire-wood, and moft of them without
thoes, infomuch that they were obliged to
tear off the fkirts of their coats to wrap about
their feet. They are all fent prifoners to
Harford  in Connecticut, except the fick and
wounded, who are left in the fort with a
furgeon to attend them. The Provincials
have taken a very pretty train of artillery ; but
I don’t know the exact number of pieces.

Since the furrender of this fort the provin-
cials have.  formed a camp at Sorel, and have
fent a ftrong party with cannon and mortars
againft Montreal, which muft be in their
pofleflion very foon, becaufe it is not tenable.
Governour Carleton and general Prefcot were
both there till Monday. As they have fhut
up the communication between Montreal and

this
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this place, we have not heard any thing of it
fince: but we may foon expe@ to fee both
Fhe generals come down by water, or hear of
their being made prifoners. As foon as the
armed veflels at Montreal and Sorel fhall be
obliged to drop down the river to be laid up
for the winter, we fhall be invefted on all
quarters here. Yefterday three hundr:d men
arrived, it is faid, at Point Levy, from New-
England, by the river Chaudiere. They have
ftopped the communication on that fide from
the town, fo that we cannot know their num-
bers, or what they have brought with them,
or what they are about. And, as all the
Canadians in the country join them, we may
foon expet to be pretty clofely cooped up
here. 'We have but a very poor ftock of pro-
vifions, and a far lefs ftock of fire-wood :
and befides, many of the inhabitants of the
town do not feem to be very eager in the
defign of oppofing the Provincials at the ritk
of their lives and fortunes, when they have no
troops to fupport them: fo that I am very
apprehenfive that we fhall become fubjeéted
to the American aflociation before we have
any relief from Britain. If we fhould, it will
require more than double the number of
troops that conquered it before under the
command of the -brave general Wolfe, ta

retake it, .

in
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In cafe this unhappy conteft fhall be foon
fettled, and the different American eftablith-
ments fhall return to their primitive ftate, or
whatever the efi:blithments are to be, I muft
beg of you to be attentive to the welfare of
this province, which as been loft by narrow-
mindec, wicked, plots and falfe reprefenta-.
tions.—The adminiftratior have now great
caufe to reproach thenfelves for their credu-
lity and confilence in men unequal to the
charge intrufted to them. '

Extra&t ot a letter from Quebeck,
dated O&ober 24, 1775, thewing
the diffatisfaction of the body of
the French, or Canadian, inhabi-
tants of the province of Quebeck

at the revival of the French laws by
the late Quebeck ad.

Quebec, Octobre 24, 1775.
Monfieur,

JE crois ne pas étre le premier & vous ap-
prendre la trifte fituation de nétre mal-
heureufe province. Mois je puis avec certi-
tude vous apprendre, que I'annonce de Iétz-
bLflement des loix Francoifes, et la nomina-

tion
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tion des Confeillers et Juges pour la ditte
province, ---- que le, tout enfemble, dis-je,
a fait un mécontentement fi général et une

confternation f{i grande que la foudre la plus
redoutable n’a jamais pd faire fur un peuple.

On en a auffi reflenti les efféts auflitét.
Car dans ce méme morhent nos frontiéres
ayant €té envahies par les ennemis du roi, on
a voulu avoir recours aux habitants pour dé-
fendre ce malheureux pais. Mais, loin de
s’y préter, plifieurs cantons fe font joints
aux rebelles : et, en géneéral, aucuns n’ont
voulu prendre les arimes, #s, difent-ils, d¢-
Jendre un tas de b---- de penfionnaires, ni leurs
J--=-loix Frangoifes. Voici, Monfieur, les pro-
ptes termes dont ils fe fervent. ---- Ajoiitez 4
cela que 'on ne f¢ fert envers eux que des per-
fonnes qui leur font en abomination.

Vous fcaurez que derniérement Monfieur
Walker de Montréal a été arrété comme
traitre et rebelle, et eft en conféquence dé-
tenu prifonnier comme tel. J'aurois eu I'hon
neur de vous adreffer une relation exacte de
tout ce qui s'eft paflé dans ces contrées de~
uis le. mois de Mai: mais, comme l'on a
¢tabli 7.1 les loix militaires, et que, par ces
loix uefpotiques, nos vies et mos biens ne
font pas en {lreté, je craindrois que T'on ne
savife d'ouviir ma lettré, et que l'on ne me.

N faffe
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,afle un saauvais parti 2 ce fujet, c'eft a dire,.
pour dire et €urirs lu vérité,

Traufiation of the foregoing extrad
of a letter from Quebeck, dated
O&ober 24, 1775. |

SIR,

I Prefume that, before this reaches you,
you will have received from other hands
an account of the difmal fituation of our
unkappy province. But I can affure you with
the greaicit certainty, that the news of the
revival of the French laws in this province,
together with the appointment of the mem-
bers of the legiflative council and the new
judges for the faid province, have fpread fuch
a general difcontent throughout the province,
and thrown it into fo great a confternation,
that the moft violent ftorm of thunder and
lightning could not have produced a greater
effect upon a people.

The ill effe&ts of this new eftablithment
have been felt almoft as foon as it took place.
For at that very inftant the frontiers of the
province were invaded by the king’s enemies,
and the Governour endeavoured to excite the
inhabitants of it to take arms in its defence.
But they were far from complying with his

exhor-
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exhortations. For many of the parifhes joined
the rebels: and throughout the reft of the
country the inhabitants have, in general, re-
fufed to take arms fot the government, and to
defend, as they exprefs it, @ pack of rafcally
penfioners of the crown, and their damn'd French
laws. For thofe, Sir, are the very words that
they make ufeof. Add to this, that no per-
fons have been employed to endeavour to raife
them on this occafion but fuch as they hold
in utter deteftation.

“ You will no doubt have heard that Mr.
Walker of Montreal has lately been arrefted,
upon a fufpicion of treafon and rebellion, and
is kept a prifoner on that account. I thould
have given you an exa& account of every
material occurrence that has happened in this

rovince fince the month of May laft, if it
had not been for the eftablithment of martial
law in it. But as under that arbitrary law
our lives and fortunes are not in fafety, I was
afraid that my letters might have been opened,
and that I might have been brought into
trouble on that account, that is, for {peaking
and writing the truth.

N.B. The new judges that have been ap-
ointed in the province, and who are therc~
fore, I prefume, alluded to in the above let+
' N z ter,
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ter, are Monfieur Claude Panet, of Quebeck,
and Monfieur Réné Ovide Hertel de Rouville,
of Montreal ; of whom the former has been
appointed a Judge, of fome fort or other, for
the diftri¢t of Quebeck, and the latter for
the diftrit of Montreal.

The writer of the above letter is a2 Ro-
man-Catholick, and a new fubje&, as they
are called in Canada, that is, a perfon who
had been a fubje to the French king before
the conqueft of the country, and became a
fubject of the crown of Great-Britain in con-
fequence of the conqueft. He is a man of
extream good fenfe, and lives in a country
village amongft the Canadian peafants, and
has thereby a better opportunity of hearing
and knowing their fentiments than thofe per-
fons who refide in the towns of Quebeck an
Montreal. .

To. the foregoing letters it may be propes
to add the following long extra& of a letter
from an Englith merchant at Quebeck, dated
Nov. 9, 1775, which gives a further account
of the ftate of the province and the fenti~
ments of the Canadians concerning the re-
eftablithment of the French laws by the late
Quebeck act.

Extralt
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Extra& of a letter from %ebeck,;dat,ed.
Nov. 9, 1775.

Lleutenant Governour Cramahé told Mr.
Mac Aulay of this place, a few days ago,

in great anger, ‘- that it was our damn’d
committees that had thrown the province in-
to its prefent ftate, and prevented the Cana-
dians from taking arms; but that he thould
hear more of that hereafter.” By thefe words
we prefume we are to underftand, that if
they had power in their hands to enforce their
authority, a ftar-chamber would be erected
to harrafs thofe who might differ in opinion
from them, or might make any attempts, by
future applications. to the Throne, for a re-
drefs of their grievances ; for we are told that
all meetings are illegal by martial law. The
new arrangement of government under the
Quebeck-bill, met with a general difappro-
bation. Not to mention the Englith inhabi-
tants, (who could not but diflike it, as it was
totally different from what they had expeted
and applied for} the Canadians in general
were difpleafed with it, and declared that it
was not at their defire or follicitation that
it was paffed ; and that they had not been
made acquainted with the petition which was
prefented to the King from a few perfons in
the province, and was made the ground of
- pafling
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paffing it. They faid that the perfons, whe
had figned that petition, confifted principally
of their ancient oppreflors, their Noblefle,
who wanted nothing more than, as formerly,
to domineer over them ; and they exclaimed
againft them bitterly on that account; but
intimated that they had better take care of
themfelves, and not be too forward to put
their intentions into execution. The Lawyers
and Notaries, and fuch of the citizens as
had been induced to fign that petition (or
rather, had been afraid to refufe to fign it,
for fear of being pointed at by the friends to
fuch meafures) almoft unanimoufly declared
their difapprobation and diflike of the A¢t of
Parliament, more efpecially when the ap-
pointments of the members of the new coun-
cil came to be made, and it was found that
none but the Noblefle, or thofe who had the
Croix de Saint Louis, were appointed to it,
without a fingle perfon taken from the com-
mercial part of the French inhabitants of the
province. This, with the giving the half-
pay to a fet of French officers who had ferved
on a Battoe expedition againft the Indians in
General Murray’s time, and the appointment
of Monfieur de Rouville for one of the
Judges at Montreal, and of Claude Panet
for Quebeck, with falaries, as it is given
out, of 700l. a year each, and, in fhort, the
wantonly and profufely inventing places for

creatures
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creatures and fycophants, with which the
Governour was continually furrounded, has
given great difguft. It is indeed alarming to
think how all this money was to be raifed.
A very little matter would have induced the
Canadians to unite in a body to petition for
. a Repeal of the' A&. But no one cared to
ftep forth, and fet forward any meafure of
that kind, partly thro’ the fear of theill trcut-
ment, which they might be made to fuffer
in confequence of having done fo, now that
the Governour’s Authority is fo extenfive, and
partly through the hope that we continually
entertained of hearing from England of the
Repeal or Amendment of it. Peter Panet,
. of Montreal, (who is brother. to the other,
but quite another fort of man) had every
reafon to expect to be made a Judge, if any
of the French were to be made fo. He is
really very clever, and had been Clerk to the
Court of Captains of the Militia immediately
after the conqueft of the country, or, one
may almoft fay, both Clerk and Chief Judge;
and he certainly ought, on this occafion, to
have had the preference by far to Rouville.
Indeed, the nomination of the latter to this
office is fo offenfive to the Canadians at Mont-
real, that they were quite exafperated at it,
and were going to prefer a pe:ition to the
Governour againft his being appointed to it.
But the taking of Crown-Point, and the {ub-
fequent difturbances in the province, put a

ftop
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ftop t» every thing, and has prevented any
part of the A& from taking place.

The Canadian inhabitants of this pro-
vince openly avow their affeCtion to the
Englith manners and cuftoms, and declare
that they never wifh to live quieter or more
happy than they have done fince the com-
mencement of the civil government. In-
deed it is furprifing to fee how much they
have flourithed and increafed in riches within
thefe few years, by meeting with fo good a
market for their produce. This is owing to
the great {pirit of fpeculation-trade that pre-
vails amongft the Englith Merchants here
and their VFriends at Home, and cannot in
any degree be attributed to the French Mer-
chants, who have nothing of the fpirit of
trade in them. This flourithing ftate of the
province, fince the eftablithment of the Eng-
lith laws in it, makes the Canadians fond of
thofe laws, and defirous of their continuance :
And numberlefs are the proofs that might be
given of their preferring them to the French.
laws by which they were formerly governed,
were 1t not for the artifices of a very few
perfons, the Noblefle of the province, who,
by having gained the fuppart and afliftance of
Government, have had it in their power to
difguife the truth, and prevent an union hetween
the old and new fubje@ts in making applica-
tons to the Throne to obtain a fettlement of

the
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the province upon the foundation of the Eng-
lith law. When any ftrangers from England
have come to thefe parts by way of curiofity,
who on their return might have reprefented
things in a true light, they have been kept up
amongft a fmall circle of people, and have
hardly ever appeared in publick, or converfed
with the people at large, and have thercby
been prevented from getting true and general
information concerning the real flate of the pro-
vince and the fentiments of its inhabitants.

The Canadians, very early this Spring, de-
clared, that the Noblefle had no manner of-
authority over them, and that even their feigniors
had no right to command their miiitary fer-
vice. They acknowledged, that they owed
them refpect as their Lords of the Manor; but
they infifted, that, when they had paid them
their quit-rents, and all thejr other juft dues, to-,
gether with certain compliments which were
cuftomary ag diffcrent feafons, they owed them
nathing further, and were not bound to fub-
mit to any powgr they might prefume to exer-
cife over them. For fome of the feigniors
have pretended to fome authority over their
tenants; of which there was an inftance in
the feigpiory called La Beguce behind Point-
Levi, where the young feignior, Monf. Tafche-
reau, caufed one of his tenants to be con-
fined for refufing to march at his command
againft the Provincials, who had invaded the

0 pro-
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province ; but he foon thought it beft to folli-
at the man’s releafe, and did not afterwards
try the fame experiment with any other of
them. But in other parts of the province fe-
veral of the Canadians have been threatened
with the fame treatment, if they did not obey
their feignior’s order to take arms for the de-
fence of the province, in order to frighten them
into the fervice. But it has had the contrary
effe@®, and has been found to be of bad con-
fequence. Nothing of this kind had appeared
before the Quebeck Bill paffed. But the
ftrongeft verbal proof that I can give you of
the diflike of the Canadians to the Quebeck
Bill is this: Mr. John Thompfon (who is a
very honeft man) told me yefterday, that he
was prefent at the Coffee-houfe at Montreal
when Mr. James Finlay of that place declared
publickly, that the Captain of the French Mi-
litia had, in his prefence, told Governour Carle-
ton, “ That the Canadians in that town, them-
felves included, would not take arms as a Mi-
litia, unlefs his Excellency would affure them
on his honour, that he would ufe his utmoft
endeavours to get the Quebeck Bill repealed ;”
and that he thereupon promifed them, that
he would do fo. But now all thefe confide-
rations are at an end for the prefent, as we are’
likely to have new mafters (hortly,

. .TheGovernour’s reafon for eftablithingMar-
tial Law in this province was, that he might
| e
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be able by means of that law (which he
thought would authorize him fo to do) to
force the Canadians to take arms. But he has
entirely failed of fuccefs in this attempt. In-
deed, it was a moft ridiculous attempt, as he
had no troops at hand to enforce his authori-
ty or commands. Great threats are frequently
thrown out, and every now and then people
are put under confinement by the militia. On
Saturday, the 28th of O&tober, Mr. John Dyer
Mercier, as he was going into the Upper-
Town, was laid hold of by the Town-Serjeant,
and conduted to the main guard, and there
- confined, and his papers were feized and exa-~
mined, merely by the order of the Licutenant-
Governour, without any crime or accufation
alledged againft him; and at day-break the
next morning he was put on board the Hun-
ter Sloop of War. This was very alarming
to the citizens of Quebeck, who thereupon
had a meeting, and appointed three of their
number ta wait oh the Lieutenant-Governour
to know the caufe of fo remarkable a ftep.
He made anfwer, ¢ that he had fufficient rea-
fons for what he had done, which he would
communicate when and to whom he fhould
think proper.” But he foon thought better of
it. For the next morning he called together
the fix Captains of the Britith Militia, and com-
municated to them one or more intercepted
letters dire@ted to Mr. Mercier, of a natureg
that was fufficient to warrant his being fecured
| O 2 for
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for the fafety of the town. But nothing was
found that had proceeded from him, or that
could ferve as a proof to convit him of any
crime. This communication gave a good deal
of fatisfattion. It is a piece of Juftice to the
French inhabitants of the province to fay, that
thofeof them who havetaken arms for the defence
of the province, are not corrupted in their tempers
by the ufe of them, fo as to be ready to act
as the inftruments of arbitrary power over
their fellow-citizens, but rather decline being
fo employed. Of this we had lately a re-
markable inftance at Montreal. For General
Prefcot, who commands at Montreal, having
thought fit to place centinels at the fore and
back doors of Mr. Walker’s houfe to be a
guard upon Mrs. Walker (notwithftanding heg
hufband is no longer with her, but a prifonet
on board a floop of war) ordered Pafcal Pil-
let, one of the French inhabitants of Montreal
who had taken arms for the defence of that
city, to attend that duty. But Pillet woiild
not do it, but replied, ** that he took up arms
for the defence of the city, and was willing
to ftand fentry in his turn on the walls to
oppofe the enemy, but would not be em-
ployed as a gaoler to watch his fellow-citi-
zens, but would fooner throw down his arnis,
though they were his own property, and let
thofe perfons take them who would confent to
be fo employed.

General .
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General Prefcot, upon being told of this
refufal, thought proper to drop his defign of
fetting a guard upon Mrs. Walker, and faid,
it was hardly worth while to watch an old
woman. ‘This certainly does F~uour to the
fpirit and temper of the French inhabitants
who have entered into the Militia upon this
occafion, Shortly after this affair we heard,
that Fort Chambly was taken, with eight of-
ficers and 60 men. Then it was faid, that a
R}Ian was formed for General Carleton and Col.

‘Lean to join their forces, and march to the
relief of St, John’s Fort. It was given out
here, that General Carleton had 1500 Cana-
dians with him. Proper fignals” were agreed
on, dnd General Carleton was to crols over
the River St. Lawrence with his army, which
confifted, firft, of the militia of Montreal 5 and,
fecondly, of a number of Canadians that he
Jhad with him, and whom he had maintained
for fore time before at Montreal; and, third-
ly, a few troops that he had with him, who
thight amount to abcut 100 men, and who
were to have headed the Canadians ; and, laftly,
fome Indians. They accordingly fét off from
Montreal in high fpirits, and attempted td
crofs the River St. Lawrence, and Jand at Lon-
gueuil ; but they were fo warmly teceived by
the provincials on the other fide the river, that
they could not make good their landing, but
were thrown into great confufion, and retired
with precipitation. Somie of them ran a-ground

on
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on an ifland, and had like to have perithed,
but were faved by the New-England men.
Two Indians were killed, and two more taken
prifoners. The next Exprefs informed us, that,
upon Colonel M‘Lean’s party hearing of this
repulfe, his Canadians had all left him, and re-
tired to their homes. And the night before laft
an Exprefs brought the News, that the garrifon,
of Fort St. John’s had capitulated, (being ftarved
out) and were all made prifoners of war ; and
that Montreal was invefted, and its commu-
nication with the country entirely cut off; and
that the provincials were on St. Helen’s Ifland,
over-againft the town, and were there ereGting
a battery to fire upon it, in cafe they fhall re~
fufe to capitulate ; and that Governour Carleton
was on board the Fell, an armed {now.

There are alfo 1500 provincials arrived &t
Point-Levi. We have within a few days paft
heard of their approach, and our guards have
been doubled on that account. Qur fate (at
leaft for fome time) muft foon be decided.
There are fifteen Comm.flaries appointed, con-
fiting of the fix Englith and fix French Cap-
tains of Militia, and the three Judges. Three
of them fit every day, to examine into fmall
matters, and, give pafles to all the canoes that
come into, or go out of, the town. This,
with the means made ufe of to get Canadians
from the neighbouring country to do duty in
town has {o intimidated the inhabitants of the

counry,
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country, that very few of them venture to
come to town, fo that we have hardly a fup-
ply of provifions from hand to mouth, much
lefs to ftand out a fiege. ‘

"~ P.S. Juft now an order is come down for
eight men from each of the fix companies of
the Britith Militia to appear on the parade
without Arms, to receive One Shilling and a
pint of Porter for the bufinefs they were to do.
Orders are alfo given for a party of Marines,
to be on the parade armed. So we are in-
clined to judge the intentions of our Govern-
ment to be to force us to a defence of the
town, and facrifice our lives and properties.
The Shilling and a pint of Porter are fuppofed
to be confidered as King’s money to enlift us,
and fubje® us to military difcipline. The
Lord prote&t us from our enemies within and
without' !

As the defign of publithing the foregoing
papers is, to prefent to the publick a true
account, and, as it were, a pi¢ture, of the fen-
timents of the inhabitants of the province of
Quebeck, both French and Englith, and more
efpecially thofe of the French, or Canadians,
which many people here in England have

greatly mifconceived, it may not be amifs to add
| to



[ 112 ]

to them the following little French fong, which
the Canadians have made this laft fummer upon
Monf. Briand, their bifhop, in ridicule of a circu-
lar letter he had writ to them to exhort them to
take arms for the crown againft the other Ame-
ricans, and in which he had promifed indul-
gences to thofe who fhould comply with his
exhortations, and threatened thofe who fhould
refufe to do fo with excommunication. The
fending fuch a letter amongft them, they con-
fider as a proceeding quite unfuitable to the
character of a Chriftian bifhop, who ought to
have no concern with matters of a military
nature, or that tend to the fhedding of blood:
and they alcribe the bifhop’s complaifance in
writing it to his gratitude for a penfion from
the crown of 200l. per annum, which has been
lately beftowed uppn him, and to his hopes of
getting it increafed. This fong is as follows:

Sur lair, Belle brune, que jadore,

I.

BERNARD n’étoit qu'une béte
Auprés de nétre Briand.
Grand Dieu! quelle bonne téte !
Ceft du ciel yn vrai préfent.
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o
Au mandat de fa croiade
Armons pous, mies cliers amis,
Bofton n'eft qu'une promenade ;
- Ces mutins feront {folimts

IH.
Nous voyons bien ‘leur défaites
Affurées pour-le’ certain.
Ils n’obfervent pas nos fétes, : :
Et n’adorent pis nos Saints,

IV,
Le prélat dit-de’ combattre,
Pourrions-nous denc -balancer ?
« La Foi, dit-il, va sabattre,
¢« Si vous ofez refufer.
'S
¢ Vaus perdez -les -indulgences,
¢« Que jaccorde a <haque fais,
“ D’un cceur plein -de vaillance,
% Quand a l'autel jepatais:
VI,
¢ Les Jéfuites dans les formes
¢ Subiront, fans contre-dit,
* L’anathéme lan¢é de Rome,
¢ Si vous n’étes pas folimis,”

p

o e.

S

Vi,
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VIL
Marchons en bons fanatiques:
Allons nous faire égorger ;
Puifque la Foi Politique
De nos forts veut décider.

VIII.
Les indulgences pléniéres
Nous conduiront firement
A TYéternelle lumiére
Si nous fommes obéiflans.

IX.
En dépit de la vraie gloire
Portons nos pas en avant.
Dans le temple de Mémoire
Nous ferons mis triflement.

X.
Et, par nos braves proiieffes
Dans les combats, méritons
Quon augmente avec largefle
Du prélat la penfion.

Tranfla-
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Tranflation  of the foregoing French
Song. |

_ . «
THE great St. Bernard was but a blockhead
In comparifon to our bithop Briand.
Good God ! how great a genius he poffefles!
He is truly a gift to us from heaven.

- L. y
At his command to engage in this crufade,
~Let us take arms, my dear friends.
A march to Bofton is but a pleafant walk :
And thefe rebels will foon be fubdued.

. I1I.
We fee their ruin
Afcertained beyond a doubt,
For they du not o_b(crv¢ our holydays,
And do not worfhip our Saints. -

IV.
It is our bifhop that commands us to take arms,
Can we then hefitate 2 moment about doing it ?
‘“ The true faith, he fays, will be ruined,
“ If you prefume to refufe your afliffance in’
this war,

P2 V.
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V.
s:.You will lofe the benefit of the indulgences
« Which I grant every time that,
« 'With a heart abounding with courage,
¢ I appear at the altar,
VI.
«“ The Jefuits. will now be farced,
«« Without all doubt, to undergo in all its
extent
« The fentence of diffolution which has been
pronounced againft them at Rome,

« If you are not obedient to my orders to
you to take arms. '

VIL

Let us then, my friends, like true and obedient -

fons of the church, begm our march;

And chearfully go and get our throats cut
Since this new Faith Politick '
Thus refolves to determine our fate.

VIIL
Plenary indulgences
Will carry us fafely
To the regions of eternal light,
If we are obedient to our bithop.

1X,
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‘ IX.
In dire® oppofition to the love of true glory,
Let us advance in this warfare ;
Though in the temple of Memory
We fhall, for our pains, make but a pm.
ful ﬁgum

X.
And,, by our valiant exploits :
In the field of battle, let us acquire a right.
to afk, as a reward of our fervices,
That his Majefty would be pleafed to make a
' - liberal addition -
To the penfion he has beftowed upon our

bifhop.

The gentleman, who favoured me with a
copy of this fong, has communicated with it
the following remark, which I underftand to
have been written by this gentleman’s corre-
fpondent in the province of Quebeck, who
had fent him. a copy of the fong.

N.B. On dit que plus de 3o chanfons
pareilles et 5o placards, ou la cupidité, l'extra-
vagauce, et I'ambition du prélat font dévelop-
pées, et qui annoncent parfaitement a quel

point de mépris il seﬁ réduit par une con-
duite
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duite aufli extraordinaire pour fon état, lui ont
tout 3 fait tourné la téte. Il envoye, en haut
et en-bas du pais, excommunications fur ex-
communications. Ce n’eft plus au roi quon
defobéit ; cleft a I'églife, dont il eft le chef. Sa
folie, (qui ne fait qu'irriter les peuples,) dure
depuis le 20 de May. Cependant depuis le
3 de ce mois (Novembre) il fe tait; —menace
méme le pais de s’en aller en France. Pliit
3 Dieu qu'il exécatdt fa menace! mais ce n'eft
que la peur quiil a des Boftonnois qui la lui
fair faire. -

Tranflation of the foregoing- Remark.

N. B. I am informed, that more than thirty
fongs of the fame nature with the foregoing,-
have been made in the province of Quebeck
upon the bithop, befides fifty papers that have
been pofted up in publick places, in which
his avarice, his love of power, and extrava-
gant behaviour, are freely cenfured, and which
plainly thew to what a low pitch of contempt
he has funk himfelf, by a condu@ fo unfuit-'
able to his epifcopal charalter: and it is faid,
that thefe mortifications have almoft turned
his head. He has been continually iffuing
forth excommunication after excommunication
throughout every part of the province, and-
talks of nothing but difobedience, not to the
King, but to the church; of which he (the
bithop) is the head. This wild condu@ (which '

. . . ' has
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has no effe@ but that of difgufting the people

of the province) has continued ever fince the
2oth of laft May. However, fince the 3d of
this month of November, he has been quiet ; —
and even threatens to leave the province and,
go to France, Would to God, that he would
put this threat in execution! But it is only
the fear of the Americans, who have invaded

the country, that has been the caufe of his
making it. '

From this Song, and the remark upon ity
it feems evident, that the endeavours which
have been made by Government to make ufe of
the fpiritual authority of the Popith bithop of
Quebeck to excite the Canadians to take arms
againft the Englith Americans from motives
of religion, have produced the quite contrary
effect: They have indifpofed the Canadians,
both againft the bithop and the caufe he re-
commended to them. - This difguft of the Ca-
nadians againt -their bithop, on account both
of the penfion he has accepted from the go-
vernment, and of the circular letter he has
writ to them, to exhort them to take arms
againft the other Americans, will further ap-
pear from the following anecdotes concerning
his imperious condu& both in the laft Summer
and for fome few years paft, which are contained
in an extra& of a French letter written by a
Canadian Roman-Catholick, who is at this
time refident in that province, and who, not-
withftanding his attachment to that religion,

' much
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~much difapproves fuch violent and exorbitang
abufes of fpiritual power.

Anecdotes fur la conduite de Monfieur
Briand, Evéque de Québec.

Extraites d’une lettre de Québec de la fin de
Septembre, 1775, 4 un ami a Londres.

L y a fept ans que Mr. Vincelot, Seigneur de
I'lflette, donna, 2 la requifition de I'Evéque
dans fa vifite, un terrein de huit arpens en fu-
perficie aux conditions qu’on bdtiroit I'Eglife
fur ce terrein.  Monfieur Vincelot 'y fit con-
ftruire 4 fes frais un trés vafte prefbitére, dans
lequel on pouvoit dire la mefle, en attendant
que PEglife fut édifice: le Curé y étoit logé,
Au bout de deux années Monfieur Briand, plus
inconftant que le vent, a la demande des ha-
bitans du haut de la paroiffe, determina ailleurs
un lieu ou Eglife devoit étre bdtie. Elle
s’¢leva infenfiblement; et aprés trois années on
la mit dans le cas d’y pouvoir dire la meffe.
Les conditions n’é¢tant pas remplies, Mr. Vin-
celot reprend fon terrein et la maifon quiil y
avoit €levée. L’Evéque lui fait fignifier par le
curé, que ce quil a donné 3 I'Eglife, il ne
peut le retirer ; Et qu’en conféquence, s'il ne
remet le terrein au curé, il Pexcommunie avec
toute fa famille.. Mr. Vincelot méprife fa me-
pace, et garde fon terrcin. .Le prélat devient
fyrieux, lui fait fignifier par le curé lexcom-
_munica-~



[ 121 ]

munication, et a fon époufe, fi elle eft du
méme fentiment. Alors Mr. Vincelot I'attaque,
et en pleine cour lui reproche fes fureurs,
fes violences, et fon ambition de vouloir fe
rendre defpotique dans le pais, le traitte de vrai.
perturbateur du repos publique. La cour garde
un profond filence pendant que Mr. Vingelot
parle; et ordonne que, les claufes n'ayant point
€té tenues; le dit terrein retourncroit 3 lui, dit
Mr. Vincelot. ---- Cette avanture eft du mois
de May de I'année derniére, et a rendu 'Evéque
beaucoup plus traitable avec Mr. Vincelot qu’il
ne [¢étoit avant, )

Une autre, beaucoup plus forte, arriva quatre
mois aprés.  Un homme de la paroiffe de St.
Jean, dont Mr. Galpé cft {eigneur, voulut fe
marier avec upe de fes parentes affez €loignée,
et demande la difpenfe g IEvéque. Comme
Mr. Briand aime un peu largent, il exige de
ce pauvre malheureux une fomme qui excé-
doit la valeur de fa terre. Cet homme au
défefpoir s'adrefle dabord & un Miniftre An-
glois pour le marier, qui le refufe, et lui dcnna
les raifons de fon refus, Mon honyme prend
fon parti, affemble fes parcns et fes amis, leur -
donne un feftin, et avant de fe mettré 3 table,
fait paraitre fa partie, et en préfence du pere
de la fille et des convives, I'un et lautre fe
donne mutuellement le confentement pour iz
mariage. L’homme; il eft vrai, étoit pyniffable,
mais Mr. Briand ne s'en tiens pas la; il excom- ¥

- Q. nlu'nie”'
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inunic non fculement les mari_és et les cofi-
vives, mais toute la paroifle 1;1rls \exceptl.o’q:
en forte que Mr. et Mad. Gafpé 2 une lxeu’e
et demie de la nopce, fe trouvent enveloppés
dans I'excommunication. Le Curé de I'Iflette,
qui deflert cette paroifie, de la part de I’Evégue
fe porte fur le lieu; éteint la lampe du maitre
autel, renverfe les cierges par terre, fait don-
ner les coups de cloche, confomme les hofties,
retire ciboire, calice, et foleil, lit la fentence
d’excommunication, et déclare qu’elle durera
tant que Ia paroifle gardera dans fon fein ces
deux- rebels a I'Eglte. Cette pauvre paroiffe,
toute défolée, députe les marguillers: ils fe
tranfportent 4 Quebec, et 2 deux genoux vic?n-:
nent fupplier 'Evéque. 1l étoit alors lumirié
d’'une couple de bouteilles de bon Madeire (ce
qui lui arrive quelque fois, et dans ces momens
il ne fait pas bon de I'approcher :) il les traita
comme les derniers des malheureux. Noz,
dit-il, je ne vous releverai jamais de cette excom-
munication.  fe vous apprendrai @ craindre un
Evéque 5 et le pais, par vétre exemple, deviendra
Plus foumis a IEglife.  Fe vous ordonne de chaffer
ces malbeureux de chez wous 5 et [t vous 0béiffez,
Jje verrai ce que faurai & Jaire. Ces pauvres
gens fondant en larmes 4 fes genoux;  ils
“ font fur leur terres, répondirent-ils, ce n'eft
““ point d nous & les chaffer, mais aux juges.”
Retirez-vous, canaille, leut dit-il, en ouvrant fa
porte. lls fe relevérent, mais un de la bande
devenant plus hardi, au lieu de fortir comme

fes
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fes confréres, lui dit d'un ton ferme, en pré--
fence de Mir. Mabane, juge des plaidoyers com-
muns, qui fe trouva par. hazard i cette fcene ;
““ Monfeigneur, fi cet homme eut donné cent
““ cinquante piaftres que vous exigiez pour ter-
““ miner le mariage de me!"* une telle, il auroit
“ eu fa difpenfe, et n’auroit pas tombé dans
“ cette faute ; mais, Monfeigneur, vous de-
‘¢ viez le punir comme coupable, et non pas
“ toute une paroiffe qui eft innocente.” Mr.
Mabane rit a ce début, et pria inftamment
I'Evéque de relever cette excommunication, qui
refta néantmoins, et ne fut relevée que plus
de deux mois aprés aux inftantes fuppliques
de Monfl. et de Mad. Gafpé.---- Le nommé
Francois le Clerc, qui étoit un de ces marguil-
lers, et de qui je tiens cette hiftoire, dit que
I'Evéque, loin de rire comme faifoit Mr. Ma-

~ bane, jettoit fey et flamme.

D’apres ces emportemens, et de mille autres
qu'un volume in folio auroit peine 3 contenir,
furtout depuis larrivée du Gouverneur en ce
pais, pourroit-on accufer d’humeur celui qui
travailleroit a faire expulfer cet homme de la
¢olonie? Non; moi, ainfi que tous ceux du
pais, ne lui donnent que cette année. Quand
- Londre fera inftruit que le'peu de réuffite du
. Général, 4 mettre en armes les Canadiens pour

en impofer aux Boftonnois rebels ; quand la
cour faura que ce refus genéral tire ia fource
principale dans la conduite contraditoire de

Q.2 cet
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cet Evéque, qui, apresavoir entretenu Ia Mege
intelligence entre les nouveaux et'lcs anciens
fujets depuis la conquéte du pais Juf,qu.a pré-
fent, infpirant aux nouveaux un meépris fou-
verain pour les anciens jufqu’au point de faire
déclamer dans la chaire des Jéfuites par un
pére Le Franc, que quiconque des Catholiques
Romains a quelques liaifons avec les Pro-
teftants, étoit ainfi qu'eux hors de la vraie
Eglife, conféquemment fans efpoir de falut;
quand,dis-je, ce méme Evéque s'avife aujourd’hui
de répandre une lettre circulaire dans laquelle
il annonce, ¢ que nous fommes tous fréres en
 Jefus Chrift, réunis fous le méme Roy, que
“ ncous devons par ndtre ferment de fidélité
“ nous armer contre les Boftonnois dont nétre
“ Roy commun eft mécontent, &c.” Quand
la cour verra que le peuple, autrefois fi foumis
aux idées chimériques de cet Evéque, actuel-
lement dépouillé du fanatifme, et las de fes
violences, de fes emportemens, de fes fureurs,
a la vue de cette lettre i contradiCtoire -3 fa
conduite précédente, I'a pris en averfion et en
horreur, ne le regardant que comme un homme
inconféquent qui accorde fa religion fur fon
intérét, elle comprendra qu'il eft de trop dans
le pais pour le bon ordre et 'harmonie qui doit
regner entre les fujets et leur Roy; deplus
que la concorde, l'union, et la paix ne pa-
roitra dans le Canada entre les anciens et les
nouveaux fujets, que lorfque cet Evéque n'y
fera plus, et que fon diocéfe fera gouverné par

fon
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fon coadjuteur, enfant du pais et tréds paifible,
En effet, cette lettre circulaire a revolté tcut
le pais; et il fembleroit que les campagnes
des trois départemens fe feroient abouchées
pour tenir le méme langage; ce qui ne peut
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€tre. * Depuis quand, ont-ils dit, lorfque cette

lettre a paru, ndtre Ev€que eft-il devenu le
général du pais ! Son métier eft de nous
faire des prétres, et de nous &difier par fa
conduite. C’eft aller contre fon éwat, que
de nous donner pareil ordre; et dez que
dans cette lettre, 3/ menace les rétifs de refus
de Sacremens, et promet aux obéiffans des in-
dzdgences 3 nous comprenons clairement qu’il
joue la religion, et veut prouver fa recon-
neiffance a la cour des deux cens livres fter
ling de penfion qu’elle lui a accordées, et s'en
me¢nager deux cens autres. Cela s’accorde
admirablement bien avec ce qu’il n’a ceflé
de nous annoncer dans toutes fes vifites
depuis fon arrivée dans le pais comme
Evéque. Qu'i! avoit refufé Douze-mille livres
d’appointemens, pour étre plus libre dans fon
minifiére. Si nétre Général nous eut com-
mandés, nous nous ferions expliqués avec lui;
mais dez que I'Ev€que, fans doute comme
chef de nobtre religion, croit avoir un defpo-
tifme fur nous, pour lui faire voir que nous
n‘attendons de lui que des prétres, une con-
duite réguliére, plus douce, et moins am-
bitieufe, nous méprifons fes ordres, et nous
ne marcherons point.” — Ce raifonnement

eft
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eft général dans toutes les campagnes, et i eft
étonnant de voir de fimples habitans parler et
penfer comme de fins politiques ; bier_l d’autres:
que moi en font émerveillés: Tant il e,ﬂ;. vrai
que cette fotte foumiflion aux decifions €pifco-
pales abrutit pendant un tems: on s’endort
fur les abus jufqua ce que quelque événement
pous chatouille, et nous fafle fortir de cet af-
foupiffement : Ce premier effort fait, adieu fa-
natifme, adieu tout autre moyen que la rai-
fon def-approuve, &c. &c.

Tranflation of the foregoing Anec-
dotes concerning the condué of
Jou~N OL1veEr Brianp, the Popith
Bithop of Quebeck ; extraced from
a letter written by a perfon of credit
in the province of Quebeck, to his
friend at London, about the end of
September, 1773,

EVEN years ago Monfieur Vincelot, the.
Seignicr of Iflette, at his requifition of the.
bithop of Quebeck in his vifitation of the pa-
rithes of his diocefe, gave a piece of ground,
cight French arpents fquare, for the inhabi-
tants of that parith to build a church upon.
And he himfelf built upon it, at his own ex-
' ’ pence,
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pence, an uncommonly fpacious parforages
houfe, in which the people of the parith might
meet to hear mafs during the time the church
would take in building, And in 'this houfe
the prieft of the parifh lived. At the end of
two years Monfieur Briand, the bithop, at the
‘'requelt of the inhabitants of the higher pa:t
of the parifth, appointed another place for the
fituation of the church which the inhabitants
of it were to build : and the inhabitants ac-
cordingly begun to build the church in this
latter place; and in the courfe of three years
(they proceeding but flowly in the work ) made
it fit for the performance of divine fervice.
When the building of the church was com-
pleated, Mr. Vincélot refumed the pofleflion
of the former fpot of ground and of the par-
fonage-houfe which he had built upon it;
grounding his right to make this refumption
upon the non-performance of the condition
upon which alone he had given this ground to
the parith, which was that they fhould erect
a church upon it. ‘This proceeding gave of-
fence to the bithop, who immediately fent
orders to the curate of the parith to inform
Mr. Vincelot, that what he had once given to
the church, he could never after refume ; and
that he, the bifhop, therefore required him
immediately to reflore the piece of ground in
ueftion to the curate of the parith ; and that,
if he refufed to do fo, he, the bithop, would
immediately excommunicate him and all his
family..
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family. This threat was difrégarded. by Mr.
Vincelot ; and he continued to keep pofleffion
of the piece of ground. Upon this the pre<
late flew into a rage, apd immediately come
manded the fame curate of the parifh to ace
quaint Mr. Vincelot that he had excommuni-
cated him, and had extended the excommu-
nication to his wife alfo, if fhe joined with
him in his refufal to reftore the land. Upon
this Mr. Vincelot brought the matter before
one of the courts of Juftice, and there openly
reproached the bifhop with his paffionate and
violent behaviour, and his inardinate ambition’
and defire of making himfelf an abfolute ruler
in the province, and declared him to be no-
thing lefs than a difturber of the public peace.
'The Judges obferved a profound filence while
Mr. Vincelot was {peaking, and then decided,
that, as the conditions upon which Mr. Vin-
celet had made the donation of that piece of
land to the parifh, had not been obferved, the
land muft revert to Mr. Vincelot. This affair
happened in the month of May, 1774, and
was the occaflon of the bifhop's relaxing very
much from the haughtinefs and feverity with
which he had before treated Mr. Vincelot,

Another and a much ftronger inftance of
this bithop’s violence of temper happened about
four months after the former. A man that
lived in the parith of St. John, of which Mon-
fieur Gafpé is the Seignior, wanted to marry a

woman
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woman who was his coufin though in'4 pretty
diftant degree. In order to this he applied to
the bithop for a difpenfation to enable him tg
do fo. As Mr. Briand is rather fond of money‘,'
he required of this poor man, for the difpen-
fation he wanted, a fum of money which was
greater than the whole value of the land he
held in the parith. This threw the poor man
into defpair; and he went to the proteftant
minifter of Quebeck, and defired him to marry
him. But the minifter refufed ta do fo, and
informed him of the reafons which induced
him to make this refufal. Upon this the man
refolves to take a new courfe of his own con-
triving. He invites his relations and friends
to his houfe, and gives them a feaft; and,
before they fit down to table, he produces his
intended bride; and, in the prefence of the
girl’s father and of all the company there af~
fembled, the two parties declare their confent
to take each other for man and wife. Now
this proceeding was undoubtedly blameable ;
and the man was liable to be punithed for it.
But the punifhment of the guilty parties was
not fufficient to fatisfy the bithop’s vengeance,
Befides the man and the woman wha" had
been thus marriéd, he excommunicated all the
company who had been prefent on the occa-
fion, and all the inhabitants of the parifh
without exception ; fo that Monfieur Gaipé the
Seignior of the parith, and his Wife, who
live at the diftance of four miles and a Walf
S R from
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from the place where this offence was coms
mitted, were involved in this excommunica-
tion. The curate of Iflette, who does the
duty of the parith of St. John, was fent thither
by the bifhop to carry this fentence of éxcom-
munication .into execution. He accordingly’
comes to the parith-church, and extinguifhes
the lamp of the principal altar, throws down
the wax-tapers upon the ground, orders the
bell to be rung, burns the confecrated bread,
and carries away the box that contained it,
the calice, and the fun, and reads the fentence
of excommunication, and declares that it is to
continue in force fo long as the parifth- thall
harbour within it thole two rebels to the authoe
rity of the church., Alarmed at this terrible
threat, the inhabitants of this unfortunate pa-
rith depute their church-wardens to the bifhop
to implore his mercy. The chuich-wardens
repair to Queheck, and on their knees intreat
the bifthop to take off the excommunication.
But they could make no impreffion on him.
On the contrary he behaved to them with the
greateft rudenefs and contempt, faying, ** No!/
I will by no means take off this excommunicas
tion. I awill teach you to dread the power of a
bifbap : and the reft of the province will, in con-
Jequence of your example, become more obedient
20 the church. I therefore command you to drive
thofe two wretches Jrom among you : and, if you
obey this command, I will then confider what it
may be proper for me to dp with refpect- to the

excom-
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excommiynication.” - The poor church-wardens,
ftill on their knees, fell into tears at thofe harfh
words, and faid in anfwer to them,  zthat, as
2hofe, perfons were upon their own land, they, the
other, parifbioners, had no authority to drive
them out of. the parifb, as bis Lordflip now re-
quired them to do: but that this could only be
done by the fudges” < Get you gone, you black-
guards, get out of the room this moment;” re-
plied the bithop, and at the fame time opened -
them the door. Upon this they rofe from
their kneeling pofture, to go out of the room.
But one of them, growing bolder than the
reft, ftayed behind 1n the room for a fhort
fpace of time after the reft had quitted it, and
faid to the bifhop in a fteady tone of voice,
in the hearing of Mr. Mabane, (one of the
Judges of the court of common pleas,) who
happened to be with the bithop at the time,
« My Lord, if this man bad given you the 150
Dollars which you afked of bim for a difpenfa-
tion to marry bis relation, you would bave granted
bim the difpenfation 5 and then be would not
bave been guilty of this gffence.  And, now my
Lord, that be has been gulty of it, you ought to
bave confined your punifbment to bim alone, and
not bave extended it to the inbabitants of a whole
parifb, who are entircly innogent.”  Mr. Mabane
was ftruck with the juftnefs of the obfervation,
and could not refrajin from laughing when the
man delivered it; and he earneftly interceded
with the bithop to take off the communica-

R 2 tion.
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tion. But he did not fycceed. .For the bic
fhop thought fit to continue it fot two months
longer, and then at laft took it off at the
humble and urgent requeft of ‘Monfieur and
Madam Gafpé. This ftory was related to me
by Francis Le Clerc, one of the church-war-
dens above-mentioned, who waited on the bi-
fhop at the defire of the other inhabitants of
the parith on the occafion above-recited.

After thefe inftances of this bithop’s pride
and paffion, and a thoufand others of the fame
kind, which a folio volume would not be
large enough to contain, (and which have
happened more frequently fince the Governour’s
return into this country than before) can a
man be juftly accufed of cenforioufnefs or il
nature who fhould ufe his endeavours to get
this perfon fent out of the colony? No, furely.
And accordingly there are great numbers of
people in the province who are refolved to
bear with him only one year longer, to try if
he will alter his behaviour, before they openly
prefer complaints againft him and petition the
government to remove him. When it thall
be generally known in London that the little
fuccefs which General Carleton has met with
in his endeavours to arm the Canadians in or-
der to reftrain the New-England rebels; — I
fay, when the government in England fhall be
informed that this general refufal of the Ca-
nadians to engage in this fervice is principally

owing
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owing to the inconfiftency of the bithop’s con
dud@, they will readily conclude, that his con-
tinuance in the province can be no way be-
neficial to it. His whole bufinefs ever fince
the conqueft of the country has been to keep
up a fpirit of dif~union and mif-underftanding
between the Canadian and Englifh inhabitants
of the province, and to infpire the former
with a fovereign contempt and abhorrence for
the latter ; even fo far as to encourage one
father Le Franc, a Jefuit-preacher, to-declare
from the pulpit in the Jefuit’s chapel, « zhaz,
whatever perfons of the Roman-Catholick religion
Dave any conneClions or intercourfe with the
proteflants, are out of the true church, as wel
as the proteflants, and confequently are without
hope' of eternal falvation.” Yet this fame man
has this year fent about a circular letter in
which he holds a quite different language,
acknowledging therein,  that all the inbabi-
tants of the province, whether proteflants or pa-
pifls, are brothers in .C/Jrz'/i-j‘eﬁu, and fellow-
Subjects of the fame king, to whom we all bave
fworn and owe allegiance :  and declaring, that,
in confequence of our allegiance, we are bound
in duty to take arms againft the New-Englanders
who bave fallen under the difpleafure of our com-
mon Sovereign, &c.” - The inconfiftency of this
language with the bifhop’s former. dottrine and
conduét is fo glaring that it has amazed and
fhocked all the Canadians in the province:
and they have looked upon him, ever fince

they
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they have feen this circular letter, as a man
who has no fixed principles of condud, but
makes his religion bend to fuit his intereft.” It
1s furprizing to obferve how much this circu-,
lar letter has difgufted the whole body of the
Canadians. One would think, from the uni-;_
formity of the fentiments they exprefs con-
cerning it, that the inhabitants of the three
diftricts of Quebeck, Three Rivers, and Mont-
real had had meetings with each other to con-
fer together concerning it; which however is
impoflible. ¢ Since when 15 it, (did they fay
with one voice upon the fight of that circular
Letter,) that our bifbop is become General of the
country® We thought that the bufinefs of bis
cfice bad been to ordain new priefls for us when
theywere wanted, andto edify us and encourage us
to wirtue and piety by the example of bis own
regular and virtuous condull. It is afling againff
the nature of his office to fend us fueh an order as
we have now recerved from bim. And when we
vead in this letter the paffages in which be threatens |
thofe who fhall prove refractory with the depriva-
1:0n of the facraments of the church, and promifes
ind:gences to thofe who fball comply with this
exbortation, we eafily conclude that be is making
a tool of our religion, and is endeavouring to fhew
bis gratitude to the government for the penfion of
two bundred pounds flerling a year which be bas.
lately received from it, and to entitle bimfelf, if
be can, to an addition of two hundred more,,
Fe wonder in what manner ke will undertake =
lo



[ 135 1

fo reconcile this attention to bis pecuniary interefd
to the declarations be bas been continually matking
2o, us at’ every -vifitation of his diocefe fince his
arrival in. the country in the charaéter of bifbopy -
of bis baving refufed a falary. of 12000 livres
(or sool. flerling) & year, that kad been off ered
bim by the government, in order that be might
preferve bis independency, and aét with the greater
Jreedom in the exercife of his epifcopal office. If,
inflead ‘of our bifbop, our general bad, on this
occafion, commanded us to take arms, we fhould
bdve endeavoured to give bim ﬁztzsfaﬂzozz But
when we find our bifbop, in confequence of bis
being our bead in matters of religion, affume ur
abjolute authority over us with refpet to matters
of a totally different nature, we are determined
{0 refg/? this ufurped [pecies of authority, and te
convince bim that the only good offices we expell,
or defire, at bis bands, are 5 to ordain new priefls
Sfor us when they arc wanted to fet us an example
of virtuous and godly Jiving, and to bebave to-
wards us with more milduefs and moderation than -
be bas bitherto dome, and not give bimfelf up toa
Jpirit of ambition. And with this view ‘we are
refolved to neglet? bis mzlztary orders, and not
take arms on this occafion.” This is the kind of
reafoning that one hears in almoft every village
throughout the province from the mouths of
the common peafants that inhabit them, who
feem on the prefent occafion to be turned intq
grave and fubtle politicians, tg the great afto-
nithment of many other people, who are well
acquainted
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acquainted with this province, as well as myfelf.
So true is it that a blind fubmiffion to epifcopal
authority can only prevail in a country for a time,
but cannot continue its influence over men’s
minds when fome alarming occafion offers that
roufes them to examine its nature. When once
they have made this firft exertion, and dared to
begin this inquiry, {uperftitious opinions are very:
foon difcarded, and reafon and common fenfe
refume their proper influence over the mind.

A

Remark on the foregoing aneedi;tes
concerning the Popifh bifhop of
Quebeck.

TH ESE anecdotes feem to prove that it
was an injudicious indulgence to the more
‘bigotted part of the Roman-Catholick inhabi-
tants of Canada to permit any perfon to exercife
the office of a popith bifthop in that province,
as it has operated as @ center of union to the
Roman-Catholicks of that province, by which
they have been kept fteady in their attachment
to the Roman-Catholick religion through the
terrours of excommunications and ather epifco-
pal cenfures, and have been thereby prevented
from abandoning the errours of popery, or fome
of them, and embracing the tenets of the pro-
teftant religion, even though they may have
been fecretly inclined to do fo. And it has

likewife,
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likewife, we fee, tended to keep up in the Ro-
man-Catholicks. an avgrfion to the proteftant
inhabitants, and to prevent that free intercourfe
between them which would otherwife, pro-
bably, have taken place, and which indeed, I
am affured, had begun to take place before the
year 1766, when Monfieur Briand returned
into the province in the charaGer of bithop.
He feems, however, at laft, by a violent and
indif{creet ufe of his epifcopal authority, to have
loft much of his influence in the province;
which I confider as a very fortunate circum-
ftance. And the acceptance of a penfion of
200l. fterling a year from the crown feems to
- have contributed very much to this effe@,
And on this account, I muft confefs, 1 efteem
that penfion to have been moft properly be-
ftowed.

The province of Quebeck had been without
a bithop from the year 1760 tothe year 1766,
when Monfieur Briand was permitted to return
into itin that charaCter. He had only a verbal
permiflion to do fo, without any licence, or,
other authority in writing, from the king’s ma-
jety, or any of his minifters for that purpofe,
And there is redfon to think that he had ftipu-
lated with the perfons by whofe recommenda-
tion he was permitted to return into the province
in that charalter, that he would exercife only
that part of his fpiritual authority by which he

was enabled to ordain priefls, and confecrate
S - new
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new churches and chapels and burying-grounds,
and perform the like inoffenfive offices, but
would not make ufe of his fpiritual thunders,
or the power of excommunicating perfons, or
caufing them to be hindered from receiving the
facraments, or of depriving priefts, or fufpending
them from the exercife of their {piritual functions,
or of interdiGting divine worthip in the churches
or chapels of the province. Thefe latter pow-
ers, 1 fay, it is probable he had promifed not
to cxert. At leaft it is certain that when, upon
his arrival in the province in the charalter of
bithop, his friends received him with the cere-
mony and refpect that had ufually been paid to
his predeceflors in that high office, he rather
declined thofe compliments, and made anfwer
to them, °¢ that he did not come into the pro-
“ vince to be a bifhop upon the fame high foot-
“ ing as his predeceffors in the time of the
“ French government, and was not therefore
intitled, and did not defire, to be treated with
thefame ceremony and refpect ashad been ufed
“ towardsthem ; but that he was un fimple faifeur
“ de prétres, a mere ordainer of new priefts.”
That, I have been well affured, was the ex-
preflion he ufed on that occafion. It is pro-
bable that, without thefe ftipulations, he would
not have been permitted to return into the pro-
vince in the charaer of bithop. In purfuance
of this humble plan, (which he feems to have
promifed to obferve,) he wore for the firfk
month, or two, after his argiva) at Quebeck in

| June,
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June, 1766, only a common black gown, like
the other Roman-Catholick priefts. But in a -
thort 'time he grew tired of doing fo, and put
6n a purple robe, with a golden crofs at his
breaft, which are the ufual enfigns of the epif-
copal dignity among the Roman-Catholicks.
And fince that time he has fufliciently exer-
cifed the tremendous powers of fufpending and
depriving priefts, excommunicatingand depriving
perfons of the facraments, and interdi&ing di-
vine worfhip in churches and chapels.  So little
are promifes and ftipulations of this kind to be
depended on!

We have feen that the Canadians had done
without a bithop for fix years, to wit, from
1760 to-1766, when Monfieur Briand returned
into the province in that charadter. And I
have been well affured that the greater part of
the Canadians were very well fatisfied without
one, and that it was only the more zealous and
high-church party amongft them that withed
to have a bithop refident amongft them for the
greater {plendour and more permanent eftablith-
ment of their religion ; the reft of the people
being very well contented with the very ample,
and indeed compleat, toleration of the worthip
‘of it, in conformity to the capitulation and de-
finitive treaty of peace, And they all had, in
a manner, given up the expelation of ever
having another Popifh bithop, in the courfe cf

thofe fix years that they were without one, and
S 2 were
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were prepared to acquiefce in the want of
one, when Monfieur Briand returned into the
provincc.

"The pretext which this gentleman and his
patrons made ufe of with his Majefty’s Mini-
fters of State in the year 1766, to induce them
to confent to his returning into the province in
the chara@er of a Roman-Catholick bifhop,
was the neceflity of providing new priefts to
fupply the vacant livings, or thofe which fhould
become vacant hereafter by the deaths of their
incumbents. ¥ You have granted, faid they,
“ to the Canadians by the treaty of peace, the
< liberty of publickly exercifing the worfhip
of their religion. To the enjoyment of this
« privilege Roman-Catholick priefts are necef-
« fary. There is at prefent a great want of
fuch priefts; there being many, parithes at
this time in the province that have no priefts
“ to do duty in them., And when the priefts
< now in the province thall be dead, ther
places muft be fupplied by new. ones. Now
the queftion is, how thefe new priefts fhall
be procured ? Will you permit new French |
priefts to come into the province from old
France, from time to time, to fupply thefe
vacant livings? That would, furely, be dan-
gerous: becaufe thefe French priefts might be
fpies for the king of France; or, at leaft,
<« would be well affe€ted to his intereft, and

* would keep up an attachment to old France
¢ in
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*¢ in the minds of the Canadians, and a defire
“ of returning to that government. Is it not
“ much better to breed up the young Cana-
< dians to the Romifth church in the femina-
“¢ ries, or colleges, which are already eftablith-
‘“ ed in the province, and then to have them
““ ordained in the province itfelf, by one of his
*¢ Majefty’s own fubje&ts, who will be con-
 ftantly refident in the province? and, for
¢ this purpofe to permit a Roman-Catholick
“¢ bithop to refide in the province, by whom
“ thofe young Canadians may be fo ordained ?”
_ This was the argument, as I have reafon to
believe, by which his Majefty’s Minifters, in
1766, were prevailed upon to connive at Mon-
fieur Briand’s returning into the province of
Quebeck in the chara&er of bithop: I fay,
connive at his doing fo; becaufe, as they did
not procure for him any licence or permiffion
in writing to authorize him to do fo, it can
hardly be called by any other name. And it
muft here be obferved, that even the Quebeck
a& itfelf (which reftores to the Romifh priefts
their legal right to their tythes, and other an-
tient dues from their Roman-Catholick pa-
rithioners) dees no more than connive at the
bithop’s exercifing the -epifcopal authority in
‘Canada, there being no claufe in it that im-
powers him to do fo, or that makes mention
of his refidence in the province.

The
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The above-mentioned argument is certainly
fpecious : but I do not think it conclufive.
For it wonld have been eafy to have obtained
the advantages, which are the ground of it,
that is, the exclufion of freth priefts coming
into the province from old France, without
permitting a Popifh bithop to refide in it, by
purfuing the following plan. The feminary,
or college, at Quebeck might have been pre-
ferved, with all its members and teachers of
Popifh divinity and its revenues, (which are
taid to amount to fix or feven hundred pounds
fterling a year,) for the education of young
Canadians to the profeffion of the priefthood :
and when they had attained the proper age for
taking orders in that church, thefe young men
might have been fent over to England at the
King’s expence with the Governour’s recom-
mendation to his Majefty’s Secretary of State
for America, as young men of good beha-
viour and principles, that were fit to bg made
priefts and hold benefices in the province. And
from England they might have been fent to
Munfter in Germany, or to the Popith canton of
Lucerne inSwitzerland,(attended by fome proper
and trufty companion, who fhould have taken
care that they thould not have fet their foot in old
* France) with recommendations, if they had gone
to Switzerland, from the Secretary of State for
America to his Majefty’s Refident, or other
Minifter, to the Swifs Cantons ; and there they
might have been ordained to the priefthoodof the

chu ch
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or Lucerne, or fuch other Roman-Catholick
diftrit, (not in old France,) as his Majefty,
in his royal Wifdom, fhould have thought fit
to fend them to. And when thus ordained
priefts of the church of Rome by fuch foreign
Popith bifhop, they fhould have returned to
England, and from thence to Quebeck by the
firlt convenient opportunities, at the king’s ex-
pence. Such a voyage to Eurcpe would pro-
bably have been confidered, by the young can-
didates for the priefthood who would have had
occafion to take it, as a party of plealure rather
than a hardfhip. And the expence of it to
the Publick would have been trifling ; perhaps
300l. or 4oo0l. once in three or four years.
For, as the whole number of parithes in the
province is but 128, (at leaft it was no greater
in the year 1767 ; I know not how many new
parithes may have been created fince: ) a fup-
ply of two new priefts a year, or {ix or feven
every three years, would probably have been
fufficient to keep the benefices always full. By
this obvious and eafy method of procuring new
priefts for the fupport of the Roman-Catholick
religion agreeably to the toleration promiled
by the capitulation and treaty of Peace, the
fuppofed neceflity of permitting a Popith bi-
thop to refide in the province might have been
avoided. But, fince a Popith bifhop is per-
mitted to refide there, [ am extreamly glad
he has a penfion from the crown, and tl;);;t

is
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his acceptance of it has leflened his influence
over the French and Roman-Catholick inha-
bitants of the province in the manner repre-
fented in the faregoing papers.

We have feen above in the Account of the
proceedings, &c. page 112, the Petition of a
fmall number of the French inhabitants of the
province of Quebeck to the King's Majefty
concerning the revival of. the French laws and
the admiflion of Roman-Catholicks to places
of truft and profit, which was made the foun-
dation of the late Quebeck act. And we have
feen in the Petition of the Britith and other
proteftant inhabitants of the province to the
houfe of Commons againft the faid Quebeck
act, that they declare, ¢ that the faid French
petition bad never been imparted to the inbabi~
tants of the province in general, that is, to the
Jreeholders, merchants, and traders of the pro-
vince, who are equally alarmed with them (the
Jaid Britifh and other inbabitants,) at the Cana-
dian laws being to take place, but was in a fecret
manner carried about and figned by a few of the
Seigneurs, Chevaliers [de Saint Louis| [French)
Advocates and others in their confidence, at the
Juggeftion and under the influence of their priefls.”
See the Account of the Praceedings, &c. page
257. It is therefore to the influence of the

Romifh
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Romifh priefls of the province of Quebeck,
who a&t under the authority and by the di-
rection of their bithop, that we are to afcribe,
in a great meafure, the fending over that French
petition in the beginning of the year 1774,
which was made the foundation of the Que-
beck a. And I have hear’d by other ac-
counts, that the faid bifhop’s influenee was very
powerfully exerted to procure the fignatures to
‘that petition : fo that the prefent revival of the
French laws in all eivil matters by the late
Quebeck at is in a great degree owing to
that bifhop. This is confirmed by the fol-
lowing paflage, which is contained in a paper
writ by a French Roman-Catholick of very
good fenfe in the province of Quebeck about
the month of November; 1774, a few months .
after the arrival of the faid Quebeck a& in the
province, and during the firft great and gene-
ral confternation into which the great body of
the inhabitants of the province, both French
and Englith, Roman-Catholicks and Protef-
tants, with the few exceptions above-men-
tioned, were thrown by its contents.

Il faut obferver que, [ Iz loi Anglotfé n'a pas

en lieu dans le pais, et que celle des Frangois a
pris fa place, I'évéque de Québec eft le feul auteur
de la chofe :-——-Que, fi quelques feigneurs ont
approuvé cet arrangement, que cefi nz du goilt
des bourgeois ni des babitants, qui fe wayent
T acluellement
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acluellement génés tel qu’ ils I'étoient du_temps
des Frangois :-—--Que la loi Angloife, qus avoit
[fubfifté depuis le fiége, avost mus ‘tout le mtinde
au méme niveau; et que tout Je monde étoit
content.”
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Tranflation of the foregoing French paffage.

<« It muft be obferved, that the fupprefiion
of the Englith law in the province by this
a& of parliament, to make way for the re-
vival of the French law, is intirely owing to
the bithop of Quebeck :----That, though it
may be true that a few of the feigniors of
the province have exprefled an approbation
of this new fettlement of its laws and go-
vernment, it is not at all fuited to the taftes
of either the merchants and other inhabitants
of the towns in the province, or the peafants;
all of whom now conceive themfelves to be
reduced to the fame uneafy ftate of fervitude
to the noblefle and the officers of government
in which they were kept in the time of the
French government :-----That the laws of
England, which had been in force in the
province ever fince the conqueft of it by the
Britith arms, had introduced an equality of
freedom and independency through all ranks
of ‘people in the province, and had thereby
given general fatisfaction to them all.”

From
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From this and all the other preceding papers
I think it is fufficiently evident that the revival
of the whole body of the French laws in civil
matters in the province of Quebeck by the late
act of parliament, is by no means agreeable to
the bulk of the French, or Canadian, inhabitants
of the province, any more than to the Englith
fettlers in it. And they are likewife but little
pleafed (as I am informed) with that part of
the faid a&t which has revived the compulfive
obligation of the Roman-Catholicks to pay the
-priefts their tythes and other antient dues. The
reafon of this diffatisfaltion is fet forth in the
following paper, which was publithed in the
form of a letter in the Public Advertifer of
December 29, 1773.

On the diffatisfaction of the Canadians
at the re-eftablithment of popery in -
Canada by the late Quebeck-act..

December g, 1775.

T may feem ftrange, Mr. Printer, to many
L of your readers, that the re-eftablithment of
the popith religion in Canada, by giving the
priefts a legal right to their tythes, canl,ave
"given the Roman-Catholicks in that province
any difguft, as they are known to be ftrongly

attached to that religion: yet, that it has done
c T 2 )
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fo in a very high degree, I am well affured by
fome gentlemen of fenfe and credit that are
lately arrived here from that country. This
event does not indeed much furprize thofe
perfons who were acquainted with the flate of
that province before the pafling of the Quebeck
bil}; for they knew how amply the popith re-
ligion was tolerated there before that time by
virtue of the capitulation, and the remarkable
{pirit of mildnets and juftice which then induced
both the government of the province and the
Englith and other proteftant inhabitants of it,
to obferve and execute that facred article of the
capitulation to its utmoft extent; and they had
been witneffes of the great aftonithment and
fatisfaCtion which this high degree oi toleration
had excited amongft the Canadians; which
indeed was fo great, that the noblefle of the
province did not venture in their petition of
December, 1773, (which was made the foun-
dation of the late Quebeck-a&) to make any
complaint upon this head ; for the few perfons
who figned that petition, (who, including a boy
of 13 years of age, and fome other very young
perfons, amounted only to 6 5 perfons, in thedi-
ftrict of Montreal) fay nothing of a want of free-
dom in the exercife of their religion, but com-
plain only of the exclufion of Roman-Catholicks
from places of truft and profit, which is an in-
convenience of a quite different kind, and which
even thofe of the proteftant diffenters from the
Church of England, who comply with the terms

of
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of the toleration a&, are expofed to here in
England. But, to return to the toleration of
the Roman-Catholick religion in Canada before
the late Quebeck-act,—1 fay, that it was fo
compleat as to aftonith the Canadians, and give
them the fulleft fatisfa&ion, The churches and
chapels of the province were all left entirely in
their hands: their priefts poffefled the glebe
lands and parfonage houfes: they wore their
habits on all occafions and in all places, and
performed their religious exercifes and ceremo-
pies in their antient and accuftomed manner,
and even had their publick proceflions of the
‘hoft through the fireets of Quebeck and Mon-
treal, as often as they pleafed, and without the
Jeaft moleftation or infult, or even ridicule, from
the proteftants in the province~-The proteftants
contented themfelves with borrowing of the
Recollet monks at Quebeck, and of the Urfuline
nuns at Montreal, by their leave and favour,
the ufe of their refpective chapels for one hour
ina week, every Sunday morning, for the per-
formance of divine fervice. Such was the tole-
ration of the Roman-Catholick religion before
the late Quebeck-a&. It could not be more
compleat, and the Canadians were perfectly
fatisfied with it. * Yet it was pu# a toleration ;
the fupport of the religion depended entirely on
the free choice and will of the Canadians, and
no legal procefs could be ufed in the courts of
juftice, to compel them to pay the tythes, and
other former taxes, for the maintenance of their

priefts.
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pricfts. And this the‘-Canadians well knew
and were much pleafed with, becaufe (they
faid) it made their priefts more condefcending
and affable in their behaviour to them, and
more diligent in the difcharge of their duty,
This being the cafe, I believe, Mr. Printer, it
will no longer appear furprifing to your readers,
that the Canadians fhould not be pleafed with
that claufe in the late 4&, which, without in-
creafing the freedom of the exercife of their
religion (for that, in truth, could not be in--
created) has unneceffarily and officioufly revived
the compulfive obligation under which they had
formerly lain, to pay the priefts their tythes,
but from which they had lived exempt and
happy for the fpace ot fifteen years. I fay, this
compulfive obligation to pay the tythes, has been
revived wnneceffarily and officioufly, becaufe no
part of the above-mentioned petition of a few
of the noblefle (though obtained, as Iam cre-
dibly informed, in the moft clandeftine manner,
and by the utmoft exertion of the bifhop's in-
fluence) requefted the revival of it: and much
lefs was there the leaft reafon given to thegovern-
ment to fuppofe that the reft of the Canadians,
the merchants, tradefmen, and yeomanry of the
province ; that is, in a word, the great body of
the Canadian PEOPLE, (whofe wifhes alone
ought to have been confulted on this occafion)
were in the leaft defirous of it. And in fa&,
now that this obligation is revived, they are
equally furprifed and difguiled at it. And, I

' prefume,
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prefume, the impartial part of your readers,
Mr. Printer, when they read this plain and true
ftate of this matter, will no longer wonder at
their being fo.

I am your humble fervant, &c.

P.S. I.am told that the Canadians are at
this time under dreadful alarms at the appre-
henfion of the numerous fuits for tythes which
they expec their priefts will bring againft them,
as foon as any Courts of Civil Judicature fhall
be opened in the province. For by the late
A& of Parliament, all the former Courts of
Juftice were abolithed on the 1ft day of May
{aft, and no others were erected in their ftead ;
the confequence of which has been, that the
province has continued in a ftate of anarchy,
at leaft with refpect to Civil Matters, ever fince
that fatal day. For the new Legiflative Council,
(confifting of Monfieur de Belleftre, Monfieur
de Contrecoeur, Monfieur La Corne de Saint
Luc, and others,) to whom the delicate and
- difficult bufinefs of erecting new Courts of Ju--
dicature in the province, to fupply the place of
the old ones, was entrufted by the late A&,
have not yet exercifed their Legiflative Talents
in the difcharge of this important duty. I mean
on the 15th of laft O&ober: fo that from the
1ft of May till that day no civil aion of any
kind could be brought in the province. It is
{fuppofed, however, that this ftate of things can-

not
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not laft long; and that the Governour and his
Legiflative Counfellors, will foon meet again
to confult upon this very urgent bufinefs. And
happy will it then be for the province, if hey
liften more to the advice of Mr. Hey, the Chief
Juftice of it (who is a Man of real under-
ftanding) than they did at their laft meeting,
when his fuggeftions in favour of the re-
eftablithment of the Commercial Laws of Enge
land and the Trial by Jury, (to be had at the
option of the parties, with the confent and
approbation of the Judge) were oppofed by
Monfieur La Corne de Saint Luc, and the other
new Roman Catholick Members of the Coun-
cil, till their Meetings were broke up by the
news of another invafion of the province, by
the troops of the United Colonies near Mont=
real.

The Quebeck a& abolifhed all the courts of
juftice in the province on the firft day of May,
1775, by the following remarkable claufe:
 Be 1t further enafted by the authority aforefaid,
that the faid proclamation, (of Ocleber, 1763)
Jo far as the fame relates to the faid province of
Quebeck 5---and the commiffion under the authority
whereof the government of the faid province is at
prefent adminifiered ;---and all and every the ord;-
nance and ordinances made by the Governour and
Council of Quebeck for the time being, relative to

| the



-

[ 153 1]

the civil governmmt‘ and adminifiration of juftice
in the- faid province ;—— and all commiffions to
Judges and other officers thereof ; —— be, and the
Jame are, bereby revoked, annulled, and made vord,
from and after the firfl day of May, one thoufand,
Jeven bundred, and fevem‘_y -fre.”  And it did
not eftablith any other courts of juftice in the
province in the room of thofe which it fo abo-
lithed; but only recognized a power in the
crown to eftablith them. The claufe by which
this power is recogmzed in the crown 1s as fol-
lows.  And be it further enatted by the authority
oforefaid, That nothing berein contained fhall
extend, or be conflrued to extend, to prevent or
binder bis Majefly, bis beirs and fucceffors, by bis
or their letters patent” under the great feal of
Great-Britain, from erefling, conflituting, or
appointing, fuch courts of crominal, civil, and
ecclefiaflical, jurifdiction within and for the faid
province of Quebeck, and appointing, from time
to time, the judges and officers thereof, as his
Mtyell’y, bis beirs and fucceffors fball think ne-
ceffary and proper for the circumflances of the
Jaid province.”

In purfuance of this claufe it thould feem,
that fome inftrument ought to have been pre-
pared by his Majefty’s authority, and pafled
under the great feal of Great-Britain, as foon as
poffible after the paffing of the Quebeck ac,
to erect other courts of juftice in the province,
which fhould begin to fit and exercife their

U powers
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powers of judicature on the faid firft day of
May, 1775, in lieu of the former courts of
juftice, which were to ceafe and be abolithed
on that day. But no fuch inftrument was
prepared : infomuch that, when the firft day
of May arrived, the province muft have fallen
into a ftate of perfect anarchy by means of the
firft of the two foregoing claufes of the Quebeck
a&, if Governour Carleton had not endeavoured
to prevent it by appointing three magiftrates,
whom he called Confervators of the Peace, for
the diftri¢t of Quebeck, and as many more for
the diftri¢t of Montreal. Thofe appointed for
the diftri¢t of Quebeck were Mr. Adam Ma-
bane and Mr. Thomas Dun, (who had been
the judges of the court of Common-Pleas for
that diftri¢t before the f{uppreffion of that court
on the faid firft day of May, 1775, by the
Quebeck act,) and Monfieur Claude Panet, a
French Roman-Catholick lawyer and notary
at Quebeck: and thofe appointed for the
diftri@ of Montreal were Captain John Frafer
and Mr. John Marteilhe, (who had been the
judges of the court of Common-Pleas for that
diftric before the fuppreflion of that court on
the faid firft day of May, 1775, by the Quebeck
act,) and Monfieur Réné Ovide Hertel de
Rouville, a French Roman-Catholick gentle-
man of Montreal, who had been a judge at

Three Rivers in the time of the French go-
vernment,

Soon
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Soon after the appointment of thefe confer-
vators of the peace, an accident happened at
Montreal which gave occafion to thofe of that
diftrict to exercife their authority in a very re-
markable manner. It was as follows.

On the morning of the 1ft of May, fome ill-
difpofed perfons (who remain to this hour un-
difcovered) had daubed over the king’s buft at
Montreal with black, and hung a crofs at the end
of it, which they indecently ornamented with a
mitre and a ftring of beads, and writ under it
thefe opprobrious words, ¢ Voici le Pape du
¢ Canada, et le Sot des Anglicans;” that is,
¢ This is the Pope of Canada and the Fool of

¢ England.”

This act was undoubtedly feditious, and de-
ferving of punithment; but it was not, and I
prefume few Englithmen will think it ought to
have been, a capital crime. However, it feems
that Monfieur de Belleftre, a French gentleman
in the province of Quebeck, and one of the
new Roman-Catholick members of the legifla-
tive council ‘eftablithed in it, was of a different
opinion ; for as the people were gathered to-
gether on the next day to hear a proclamation
made of a reward for the difcavery of the per-
fons who had committed this offence (which
reward was no lefs than one hundred guineas,
which the Englifh inhabitants of Montreal had
immediately fubfcribed at a general meeting,

U 2 and
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end which was proclaimed by beat of drum at

the head of the grenadiers of the 26th regiment)

this very loyal French gentleman faid, ¢ that he

¢ would give 100l. out of his own pocket to

¢ find cut the perfons who had done this, and

fee them feverely punifhed and fent out of

¢ the province; for that they deferved to be

¢ hanged, and, if they were in France, would |
¢ be fo.”

L]

Upon hearing this severe opinion, a young
Englith merchant, of the name of Franks, who
is fettled at Montreal, and who at that time
happened to be ftanding near Monficur de
Belleftre, replied to him in thefe words, « On
‘“ ne pend pas pour {i peu de chofes en Angle-
“ terre;” that is, “ In England men are not
¢ hanged for fuch fmall offences;” which
words he repeated twice or three times. This
provoked Monfieur de Belleftre to fuch a degree,
that, after giving the young man much oppro-
brious language, he at laft proceeded to blows,
ftruck him in the face, and pulled him by the
nofe ; upon which the other gave him a blow
in the face, which knocked him down. The
next day, May the 3d, upon a complaint of
Monfieur de Belleftre to the faid confervators of
the peace for the diftri of Montreal, not of
the blow he had received from Franks (for to
this he was confcious he had given occafion by
ftriking him firft) but of the words pronounced
by the latter, to wit, * that in England people

“ were
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« were not hanged for fuch {mall offences ;"
thefe confervators iffued the warrant here-under
following for committing young Franks to
prifon : and he was accordingly carried thither
by a party of foldiers with bayonets fixed ; and
10,0001, bail, that was offered to procure his
liberty, and be fecurity for his appearance to
take his trial for this offence, was refufed. And
there he continued for a week ; at the end of
which time the fame confervators of the peace
(by the direGion, asit is fuppofed, of Governour
_ Carleton) ordered him to be difcharged without
any bail at all. The warrant of commitment
was as follows:

¢ Diftri&k de Montréal.

< Par Jean Frafer, Jean Marteilhe, et Réné
« Qvide Hertel de Rouville, ecuyers, juges et
¢ confervateurs de la paix dang la diftrict de
¢« Montréal.

¢ Frangois Marie Picoté de Bellefire, ecuyer,
ayanu fait ferment fur les Saints Evangiles,
que, mardi le deuxiéme May courant, s’étant
arrete pour entendre la publication d'un ban
a l'occafion des miférables qui avoient infulté
¢ le buftede fa Majeﬁe, il auroit dit hautement
“ quiils mériteroint d’étre pendus, a qui le
nommé Salifbury Franks auroit rer)ondu avec
aigreur, “ que l'on ne pendoit point pour fi
peu dc chofes, et que cela ne valoit point la

“ ‘peine ;"
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peine ;” ce qu’il avoit différentes fois, publi~
quement et a haute voix ré-itéré ;

¢« Nous. ayant égard a la ditte plainte, et con-
fidérant combien tout bon citoyen doit en-
vifager avec horreur un acte aufli atroce, ef
que, par conféquence, touts les propos qui tendent
@ dire que C'eft peu de chofes, doivent étre réputés
criminels ;

« Pour ces caufes nous vous authorifons et
nous vous ordonnons de condaire Salifbury
Franks dans la prifon de cette ville, pour y
étre détenu julqua ce quiil en foit dé-
chargé par laloi. Et pour cela ce warrant
vour fervira de décharge.

“ Donné 4 Montréal fous nos fceaux et
feings le troifiéme jour de May, 1775.

¢ Seigned,

“ Joun FRASER,
“ JouN MARTEILHE,
“ HERrerL pE RouviLLE.

«“ Aux bailiffs de Montréal;”

The warrant to the jailor to receive and de-

tain him, was as follows :

“Ycu
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® You are hereby. ordered to receive the
within mentioned ‘prifoner, and keep him
in cuftody, till by law difcharged.

¢« J. F. with the initial letters of judge
 Frafer’s name.

« Td Mr. Mackay, gaol-keéper.”

rThe Englith of the above warrant of com-

miiment is as follows:

¢ Diftri&¢ of Montreal.

- * By John Frafer, John Marteilhe; and Réné

«<

(19

Ovide Hertel de Rouville, efquires, judges
and confervators of the peace in the diftrict
of Montreal. |

~“ Whereas Francis Mary Picoté de Belleﬁfc,
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efquire, has made oath on the Holy Gofpels,
that, on Tuefday the fecond day of this pre-
fent month of May, as he was ftanding ftill
in the fireet to hear a proclamation publithed,
concerning thofe wretches who had infulted
his Majefty’s buft, he had openly declared
that he thought they deferved to be hanged :
And that thereupon one Salifbury Frank:
had anfwered with fharpnefs, ¢ that it was
not ufual to hang people for fuch {mall of-
fences, and that it was not worth while to
do fo;” and that he had repeated thefe
words feveral times, and with a loud
VOICE &

« We,
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« We, having regard to the faid complaint,
and confidering that every good fubject
ought to look upon the faid infult to his
Majefty’s Buft as an act of the moft atrocious
nature, and as deferving of the utmoft ab-
horrence ; and that therefore all declara-
tions made in converfation that tend to
affirm it to be a fmall offence, ought to be

* efteemed criminal ;

« Do, for thefe reafons, authorize and com-
mand you to convey the faid Salifbury Franks
to the prifon of this town, to be there de-
tained until he fhall be thence difcharged
according to law, And for fo doing, this
warrant fhall be your juftification.

¢ Given at Montreal, under our hands
“ and feals on the third day of May,

“ 1775.
Signed,

¢ Joun FRASER,
“ JouN MARTEILHE,
“ HERTEL DE RouviLLE.

The warrant for his difcharge, on the gth

day of the fame month by the fame magi-
ftrates, was as follows: |

« Diftri@
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“ Diftri@ of Montreal.
‘¢ By John Frafer, John Marteilhe, and Réné

Ovide Hertel, efquires and confervators of
the peace in the faid diftri&t in the province
of Quebec.

¢ To the keeper of the jail in Montreal,

¢ Whereas David Salifbury Franks ‘is now
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in your cuftody, in virtue of our warrant
duly fealed and figned ; thefe are now to
command you to forbear detaining any longer
the faid David Salifbury Franks, but to fuffer
him to go at large wherever he pleafes, and
that without fees. And for fo doing, this
will be your fufficient warrant.

“ Given under our hands and feals at Mont-
real the gth of May, 1775.

¢« Signed,

“ Joun FRASER,
‘“ MARTEILHE,
“ HerTEL DE RoOUVILLE.”

The reader will make his own refleGtions

on the ftyle of the above warrant of commit-
ment, and the {pirit of the new government of
that unhappy province that appears in it.

X Tle
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The occafion of ifluing this warrant is res
lated more minutely in the following narra-
tive of the whole tranfa&ion, which was writ-
ten by the poor young man himfelf who was
the fubject of it, during the time of his con-
finement. It is writ with fuch an air of truth
and modefty, and with fuch ftrong profeﬁ]ons
of loyalty to his Majefty, as cannot fail to in-
creafe that indignation in the breafts of all the
readers of it, which they, doubtlefs, muft have
felt at the relation of the unworthy treatment
he has met with, and the perufal of that
ftrange, arbitrary, warrant, by which he was
imprifoned.

A Nar-
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A Narrative of the quarrel that
“happened on the fecond day of laft

- May, 17735, at Montreal, in the pro-
“vince of Quebeck, between Monfieur
‘De Belleftre, a French gentleman
of that province, and Mr. David
Salifbury Franks, a young Englith
merchant, or trader, of the fame
place, and which was the occafion
of the imprifonment of the latter
by Captain John Frafer, Mr. John
Marteilhe, and Monfieur Réné Ovide
Hertel de Rouville, confervators of
the peace for the diftri@ of Mont-
real. Written by Mr. Franks him-
felf during his confinement.

WHEREA_S my affair with captain Belleftre

(for which I am confined in the prifon
of this city) is not perfettly known to the
publick, I take this method of fhewing ta
every impartial perfon a true ftate of it from
the beginning:

On the 2d of May I was ftanding with Mr.
Kay, Mr. Montigny, Mr. Roufleau, and feveral
others at the corner of the Seminary Garden,

X 2 oppofite
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oppofite to Mr. Kay’s houfe. We were all
waiting to hear the publication of a reward
offered to find out the perpetrators of that ine
fult offered to the Marble Buft of “his Majefty
laft joth of April. The drums and cryer
were juft coming up, and our difcourfe turned,
as was natural, on that fubje&. We all con-
demncd it as an atrocious action that deferved
a very heavy punithment. I afked, what
could be done to the perfon who committed
the a&ion, if he was found out. Our opi-
nions differed upon this point: and juft at
this inftant Monfieur De Belleftre intruded in-
to our company, and faid, in a very haughty
tone to me by way of anfwer to this queftion,
“ 11 feroit pendu;” thatis, * that he would
* be hanged.” I turned about, and replied
very coolly, ¢ that I thought that by the law
“ it was not death.” Monficur De Belleftre
then faid, ¢ that I fpoke like a fool and a
“ babillard, or idle prater.” 1 told him, that
I was not ufed to fuch language ; and, to avoid
hearing any more of this kind, I ftepped a
little from him. He then came up to me
again, and very imperioufly atked me, what I
knew about the matter, and gave me a puth
pretty roughly on the arm, I told him I did
not underftand fuch ufage. He then called
me by fome other bad name in French, which
.I do not remember ; and, upon my returning
it, he calied me Fean Foutre. 1 gave him
back the Fean Foutre ; upon which he took me

by
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by the nofe, and twifted it. This was a fecond
affault, and of fo violent a kind, that in return
I caught hold of him by the coat, and he at
the fame time caught hold of me by the hair,
I dealt him a few ftrokes on the face, and
he at the fame time gave me fome knocks,
and one (which, I think, was with the butt
end of his flick) over the eye. Mr. Montigny,
to the beft of my knowledge, cried out at
firtt, < Laiffez-les battre ;” (that is, “° let them
“ fight it out.)” But finding, I had the ad-
vantage, he took me off from Monfieur De
Belleftre by ae hair. Mr. De Belleftre then
again made up to me to firike me with his
ftick, but was prevented by the Gentlemen near
us. I then went away, after taking the by-
ftanders to witnefs, that he not only abufed
and aflaulted me in the publick ftreet, but alfo
called me, foutu coquin, twice or thrice, for
which I told him, I would profecute him. In
the afternoon of the fame day I waited on Mr,
Marteilhe, and opened the affair to him. He
told me to fit down, and write out my depo-
fition ; and when I had done fo, and read it
to him (being in fubftance as above) he told
me, he would not adminifter the oath to me,
but bid me call upon him in the morning of
the enfuing day. Upon this I went over to
M. Frafer's houfe to make my depoiition be-
fore him; but he was gone into the country.
And on this day (the 4th of May, the day
next after that on which this quarrel happened)

' I called
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T called again on Mr. Marteilhe, who. told me
to go over to Mr. Frafer’s, as he and Monfieur
De Rouville were then together. I accordingly
went thither, and, after having waited there
fome time, I was admitted to Mr. Rouville and
Mr.Frafer, Mr. Frafer alked me if I had any
bufinefs with him: upon which I prefented to
him my intended depofition ready drawn up.
He took it, and read it over, and then afked
me very angrily, ¢ if I was the perfon who
““ had treated Monfieur De Belleftre in fo fcan-
“ dalous a manner.” 1told him, ¢ yes; and
“ that fuch abufe as I had then received from
““ Mr. De Belleftre I could not bear from any
“ man on earth but my prince, or his repre-
¢ fentative; and that my education and rank.
“ in life, though not high, were yet above
“ fuch treatment.” He faid I had no bufinefs
to enter into altercation upon the fubject. I
anfwered, * that I had not done fo, and that
“ I had not intruded upon Monfieur De Bel-
““ leftre, but that he had come into the com-
* pany with which I was converfing ; and that
“ 1 had rather avoided than fought to difpute
“ with him on the fubject. And then I de-
“ fired Mr. Frafer to take my depofition, that
“ I might fend it to my father at Quebeck for.
“ him to fhew it to his Excellency Governour.
¢ Carleton, to whom I had the honour to be
“ known, hoping that his Excellency would
“ be convinced by it that I was iar from be-
“ ing a difturber of the peace, or ditafie@ted

“Oo
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** 'to Government. And I added, that I was
‘ of too little confequence to create any dif-
* turbance, but that what little power 1 had’
¢ fhould be always exerted in fupport of his
¢ Majefty’s authority ; for that my heart was
‘“ truly loyal and upright; and 1 was fo far
“ from approving what was done on the joth
‘¢ of April to the King’s Buft, that I detefted
“ the attion, and would freely contribute my
¢ fhare of the reward offered by the merchants
“-to. find out the authors of it.” Mr. Frafer
then defired me to call again in the afternoon ;
which I accordingly did, and waited there
about an hour and a half without being ad-
mitted to fee him. At laft, having fome bufi-
nefs at home which I wanted to do, and think-
ing 1 might go about it, I refolved to go home
for a fhort time, and told the bailiff in writing
that I would be back again prefently.

I had gone but a few fteps from Mr. Fra-
fer’s door when I met Mr. Marteilhe, who was
going thither. He afked me where I was go-
ing? and at the fame time two bailiffs called
out to me to come back immediately. I ac-
cordingly returned, and was fhewn into a room,
where Mr. Rouville, Mr. Frafer and Mr. Mar-
teilhe were affembled; who, after telling me
that I had behaved very ill, read the warrant
of commitment, of which the publick has feen
copies (the charge in which is very falfe) and
told me I wag a pritbner. 1 faid, * that it

6¢ was
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¢ was very hard that I fhould be fent to jail
« for differing in opinion from another man ;
« that it would greatly injure my little affairs ;
¢ that I had no clerk, and nobody but my
¢ fifter to take care of my houfe and bufinefs;
¢« and that fhe was defencelefs, and liable to
“ be impofed upon: And I concluded with
¢ offering to find bail to any amount.” This
offer they peremptorily refufed, and gave me
in charge to two bailiffs, and a file of foldiers,
who conducted me here (to the publick prifon
of Montreal) about four o’clock, like the
moft ignominious offender. I begged the Judges
to fend off the foldiers, and not make me a
fpectacle to the world, and I gave my word
that I would go quietly to jail with the bailiffs ;
But this requeft they likewife thought fit to
refufe. When I was got to the prifon, I wrote
afew notes to fome of the gentlemen of my ac-
quaintance in the town (of Montreal) to acquaint
them with what had befallen me; whereupon
they went to the Judges, and offered bail for
me to the amount of fome thoufands of pounds:
But it was again refufed. '

Meflieurs Rouville, Marteilhe and Frafer
would not take my depofition concerning this
affair, though I applied to them before Mr. de
Belleftre : Yet they afterwards took his depo-
fition, and committed me to prifon in confe-
quence of it.

This
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This is a true ftate of the affair; and, as
- fuch, I fubmit it to the perufal of the impar-
tial publick. | ,

DAVI‘D SALI&BURY Franks.
From Montreal Jail, May 4, 1‘7751. |

P.S. Since I wrote the above, his Excel-
lency Governour Carleton has ordered me to be
fet at Liberty, without paying the jail fees, by
an Exprefs from Quebeck to Captain Frafer.
This was done on Tuefday the gt}.jof May,
at half an hour after four o’clock in the af-
ternoon.

'The only kind of judicial authority that feems
to have been eftablifhed in the province of Que-
beck from the firft day of May, 1775, (when,
by the above-mentioned claufe in the Quebeck-
act, all the courts of juftice and commiflions
in the province were abolithed, without ap efta-
blithment of any others in their room,) to the
ninth of the following month of June, was
that of the aforefaid confervators of the peace.
On the faid ninth of June Governour Carleton
lued the following proclamation for eftablith-
ing martial law throughout the province.

Y By
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By His Excellency Guy CARLETON,
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Captain-general and Governour in
Chief, in and over the province of
Qucbeck, and the territories depend-
ing thereon in America, Vice-admi-
ral of the fame, and Major-general
of his Majefty’s forces, commanding
the Northern diftri&, &c. &e¢. &c.

-
A PROCLAMATION.

\ HEREAS = rebellion prevails in many

of his Majeity’s colonies in America,
and particularly in fome of the neighbouring
oncs; and whereas many of the aforefaid
rebels have with an armed force made in-
curfions of late into this province, attacking
and carrying away from thence a party of
his Majefty’s troops, together with a parcel
of ftores and a veflel belonging to his Ma-

“ jefty, and are at prefent actually invadin

this province with arms in a traiterous ang
hoftile manner, to the great terror of his
Majefty’s fubjects, and in open defance of
his laws and government, falfely and ma-
licioufly giving out, by themfelves and their
abettors, that the motives for fo doing are

¢ to prevent the inhabitants of this province

¢ from
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from being taxed and oppxeﬁ'ed by govern-
ment, togethex with divers other falfe and
feditious reports, tending to enflame the
minds of the people and alienate them from
his Maicfiy: To the end therefore that fo
treafonable an invafion may be foon defeated,
that all fuch traitors with their faid abettors
may be {peedily brought to juflice, and the
putlick peace and tranquillity of this province
again reftored, which the ordinary courfe of
the civii law is at prefent unable to effe&,
I have thought fit to iffue this proclamation,
hereby declarmo that, until the aforefaid good
purpofe can be attained I fhall, in virtue of
the powers and authority to me given by his
Majcﬁy, execute Martial Law, and caufe
the {ame to be executed throughout this
province: and tothat end I fhall order the
militia within the fame to be forthwith raifed.
But, as a {uflicient number of commiffions to
the feveral officers thereof cannot be imme-
diately made out, I fhall in the mean time
direct all thofe havmg any militia cominifions
from the Hon. Thomas Gage, the Hon.
James Murray, Ralph Burton, and Frederick
Haldimand, Efquires, heretofore his Majefty’s
governours in this province, or either of them,
to obey the fame, and execute the powers
therein mentioned, until they fhall receive
orders from me’ to the contrary; and I do
accordingly in his Majefty’s” name hereby
require and command all his fubjets in this

Y 2 “ pro-
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 province, and others whom it may concern,
¢ on pain of difobedience, to be aiding and
“ affifting to fuch commiffioned officers, and
¢« others who are or may be commiffioned by
< me, in the execution of their faid com-
“ miffions for his Majefty’s fervice.

« Given under my hand and feal of arms at
« Montreal, this ninth day of June, one
¢« thoufand feven hundred and feventy-
¢ five, in the fifteenth year of the reign
¢ of our Sovereign Lord GEORGE the
« Third, by the Grace of GOD, of
¢ Great-Britain, France, and Ireland,
« King, defender of the faith, and fo
¢ forth, '

UY CARLETON.

By his Excellency’s command,
H. T. CRAMAHE.

GOD fave the KING.”

It muft be obferved that at the time of iffuing
this proclamation, and through all the remain-
ing part of the laft fummer, down to the begin-
ning of November, when the provincial army
under General Montgomery took fort. Saint
John’s, the towns of Quebeck and Montreal,
(which are the places in which the courts of
juftice in that province had ufually fat to ad~
minifter juftice,) were in the peaceable pofleffion
of his Majefty’s officers of government ; fo that

juftice
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juftice might have been adminiftered in them,
and offenders of every kind brought to condign
punithment, according to the laws of the pro-
vince eftablithed by the late a& of parliament,
as eafily and regularly as if no difturbances had
prevailed in the adjoining provinces ; and con-
fequently there feemed to be no pretence for
eftablithing Martial Law there. For, if that
law can ever be legally eftablithed under the .
Englith government, (which feems doubtful)
it is only when there is an invafion or rebellion
in the kingdom, or province, in which it is tobe
eftablithed, that has rifen to fuch a height as
to make it impoffible for the king’s judges to
fit in the ordinary courts, and adminifter juflice
according to the laws of the land. This will
appear more plainly from the following reflec-
tions upon Martial Law, which were publifhed
in the form of a letter to the printer of the
Public Advertifer in the month of September,
1775, foon after the receipt of the aftonifthing
news that Martial Law had been eftablifhed in
the province of Quebeck.

N. B, It may further be obferved, that the fore-
going proclamation (in cafe it had been legal toiffue
it at all) ought to have been publithed undér the
public feal of the province, of which the governour

.{by a claufe in his commiffion of governour) is the
ikeeper. -The inhabitants of the province are not
.bound to take notice of proclamatjons under the
s&overnour’s private feal of arms. The king’s. pro-
. 6lamations in Great-Britain are always under the
_ great feal of Great-Britain,

| Refle@iang
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RefleGions on MarTiar Law.

In a Lotter to the Printer of the Public Adver-
tifer, publiﬁ]ed on the 6th, the 8th, and the

11th days of September, 1775,

Mr. PRINTER, Aug. 30, 1775,

PON the arrival of the late proclamations
made by General Gage at Bofton, and
General Carleton at Quebeck, for cftablithing
martial law in their refpective provinees, Ihave
obferved many people exprefs 2 good deal of
furprize at hearing of {o extr aordlmry a {pecies
of law, that feems by its name to differ {o eflen-
“tially from all the known branches of law that
are allowed in the Britith dominions, It feems,
fay they, to be neither common law, nor ftatute
law, nor civil law : What law then is it  and
in what cafes can it be eftablithed ? and by
what authority? Can the King eftablifh it by
his firale authority without the concutrrence of
parhament? and 1f he can, can he do it in all
cafes, or only in certain cafes marked out by the
law ? and.if only in certain cafes, what are thofe
caics? and if the King can eftablith it in Eng-
land in certain proper cafes, without the con-
currence of parliameant, can his governours of
his American provinces do the tame n their
refpedtive governments withoui the concuirence

of



[ 175 1]

of the councils and affemblies of thofe pro-
vinces, or, at leaft, of the councils only ? ’

Thefe, Mr. Printer, feem to be reafonable
queftions, and have excited in me the fame
defire of knowing the proper anf{wers to them,
as 1 have obferved the generality of people, who
refle¢t at all upon publick meafures, to be pof-
fefled with: and, 1n order tc fatisfy my’ curi-
ofity upon this head, I have looked a little into
cur -books of law and hiftory to fce what they
fay about it. Now the refult of what 1 have
met with in them upon this fubject is as follows:

- In the firft place it feems clear that martial
law, when it 1s eftablithed, relates only to the
army and navy, and the perfons who join with
the foldiers, and follow the camp : for, in the:
year 1626, the fecond year of the reign of
King Charles I. when that king had injudiciouly
entered into a war with the crown of Spain, and.
fome of the troops, which he had employed in
that war in an unfuccefsful expedition againik
Cadiz, had returned to England, it appears by
Ruthworth’s Collections, vol. 1. page 419,
s that the companies of foldiers [who had fo
¢« returned from Cadiz] were fcattercd heresand.
¢ there in the bowels of the kingdom, and
« governed by martial law. 'The King gave
« commiflions to the lords lieutenants and their
¢ deputies, in cafe of felonies, robberies, mur-

. 4 ders,
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*¢ ders, outrages, or mifdemeanours, committed
“ by mariners, foldiers, or other diforderly
¢ perfons joining with them, to proceed, ac-
¢ cording to certain inftructions, to the trial,
“ judgement, and execution of fuch offenders
“ as in time of war. And fome were executed
“ by thofe commiflions.”

This meafure of granting commiflions to
execute martial law, though it was confined to
the punifhment of offences committed by ma-
riners, foldiers, and diforderly perfons joining
with them, was afterwards expretsly condemned
as z//egal by the famous a& of parliament, com-
monly called the Petition of Right, in the year
1628, notwithftanding the King had been at
war with Spain at the time of ifluing thefe
commiffions; becaufe, as there was no enemy
in the kingdom, the ordinary courfe of juftice
was not interrupted, but the courts of juftice
fat as freely to adminifter juftice as they had
ufed to do before the war againft Spain had been
declared; and confequently it was poffible to
try and punifth thofe mariners, foldiers and
others, for the faid felonies, robberies and mur-
ders, and other offences, according to the
known laws and ftatutes of the realm, without
having recourfe to a more fummary and arbi-
trary mode of trial. ‘The claufe of the petition
of right relating to this fubje is as follows :

“ And
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<« And whereas of late oreat commmes of

foldiers and mariners have becn dlipcx fed into

divers counties of the rcalm, and the inhabi-
tants, againft their wills, have been compelled
to teceive them into their houfes, and there
to fuffer them to fojourn, againft the laws
and cuftoms of this realm, and to the great
grieVancc and ves atxon of the people:

“ And whereas alfo by authox ity of pmn—
ment, in the 25th year of the reign ot King
Edward the Third, it is declared and cna&cd
That no man fhall be fore-judged of life or
limb againft the form of the greatcharter and
the law of the land: and by the faid great
charter and other the laws and ftatutes o, this
your realm, no man ought to be adindged to

- death but by the laws eftablithed in tiirs your

realm, either by the cuftoms-of the e
realm or by adts of parliament: And whereas

‘ no offender of what kind foever is exempied

from the proccedings to be ufed, and pumth-
ments to be inflicted; by the laws and itatutes

of this your realm:

¢« Neverthelefs, of late, divers commiflions
under your Majefty’s great feal have ifl ued
forth, by which certain pelfons have been
aﬁlgned and appointed commifiioners, with
power and authority to proceed within the
land according to the juftice of martinl law

againft fuch {oldiers and marinzrs, or other
Z . ¢ odiffelute
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diffolute perfons joining with them, as fheuld
commit any murder, robbery, felony, mu-
tiny, or other outrage or mifdemeanor what-
foever ; and by fuch fummary courfe and
order as is agreeable to martial law, and is
ufed in armies in time of war, to proceed to
the trial and condemnation of fuch offenders,
and them to caufe to be executed and put to
death according to the law martial :

« By pretext whereof fome of your Majefty’s
fubje&s have been by fome of the faid com-
miffioners put to death, when and where,
if by the laws and ftatutes of the land they
had deferved death, by the fame laws and
ftatutes alfo they might, and by no other
ought to have been adjudged and executed:

« And alfo fundry grievous offenders, by
colour thereof claiming an exemption, have
efcaped the punithment due to them by the

® laws and ftatutes of this your realm, by rea-

fon that divers of your officers and minifters
of juftice have unjuftly refufed, or forborn,
to proceed againft fuch offenders according
to the fame laws and ftatutes, upon pretence
that- the faid offenders were punifhable only
by martial law, and by authority of fuch
commiffions as are aforefaid ;; which «com-
miflions, and all others of like nature, are
wholly and directly contrary to the faid laws
and ftatutes of this your. realm:

e ¢« They
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P e They do therefore humbly pray your mof’c
* Excellent Majefty,

. That your Majefty will be pleafed to re-
¢ move the faid foldiers and mariners, and that
¢ your people may not be fo burthened in time
“ to come; and that the forefaid commiffions
« for proceedmg by martial law may be revoked
“ and annulled ; and that hereafter no com-
“ miffions of like nature may iffue forth to any
“ perfon or perfons whatfoever, to be executed
¢ as aforefaid, left by colour of them any of
¢ your Majefty’s fubjets be deftroyed or put to
“ death, contrary to the laws and franchifes of

“ the land.”

Theﬁ: are the wordsof this moﬁ excelent: ﬁatutc,
which is faid to have been penned by the famous
Sir Edward Coke, and is without all comparifon,
the moft important and beneficial ftatute to public
liberty of all the laws now in being, and there-
fore ought to be moft diligently read and ftudied,
and conftantly kept in remembrance, by every
lover of the Englith conftitution. And by
thefe words it is clear beyond a doubt, 'that
commiflions to execute martial law, (even with
refpe& to mariners, foldiers, and other diflo-
lute perfons who join with them) are iHegal
in time of war, as well as in time of peace,
unlefs the war be at home in the heart of the
kingdom, and the fuccefs and power of the
enemy be fo great, that. the courts of juftice

cannot fit to adminifter juftice upon the ofcnd-
Z 2 ing
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ing foldiers and mariners according to the known
Taws and ftatutes of the realm: nor is it clear
that this cafe is excepted from the general pro-
hibition of the exercife of martial law contained
in this noble ftatute. Bur, as the main ground
of this prohibition ( which is the pra&i-
cability of trying and punithing fuch offen-
ders according to the known laws and ftatutes
of tnc n.alm) does not extend to that cafe, it
fecms reaionable to fuppcfe that the prohibition
itfelf wus not meant to extend toit.  But in all
cales fthort of that cate o! general confufion
~and extreme neceility, it is clear that the exer-
cife of martial law is illegal.

That it was only in this extraordinary cafe of
general confufion, and an impoffibility of pro-
ceeding by the ufual methods of the law in the
King’s courts of juftice, that martial law could
]egally be exerciled, (even before the pafling of
the petition of right) was admitted by Serjeant
Afhley himfelf, the King’s ferjeant, in the de-
bates upon that petition, in a famous fpeech at
a conference between the two houfes of parlia~
ment, in which he endeavoured to juftity the
late imprifonments by the {pecial order of the
King in council, without affigning a caufe, and
advarced that dangerous doéirine, of the cxift-
ence ¢ a 1’pecius of law which he called the
Law of the State, or ftate neceflity, that pro-
\.ccued not by the law o tiic land, but according
to nutural equity; a doirine that appeared

fo
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fo very mifchieveus and unconftitutional to the
Houfe of Lords, that, upon the motion of the
Earl of Warwick, he was ordered into cuftody
for advancing it. Yet in this very fpeech he
{peaks thus concerning martml law 1

1

“ The martial law hkewxfe, (thou0h not
“ to be exercifed in times of pcace, when
“ rccourfe may be had to the King’s courts)
yet In time of invafion, or - other times of
hoftility, when an army royal is in the field,
and offences are committed which require
{fpeedy refolution, and cannot expect the:fo-
 Jemnities of legal trials, then fuch imprifon-
“ ment, execution, or other juftice done by

the law martial, is warrantable, and 1s ;
gentium, which ever ferves for a fupply in
defe¢t of the common law, when ordinary
proceedings cannot be had.” See the Par-
liamentary Hiftory, vol. viii. p. 47.
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.This feems t> be a rational account of the
cafes in which the exercife of martial law was
legal, by a perfon who certainly was not dif-
po;ed to curtail the prerogative of the crown
upon tnat fubje&, any more than upon the power
of imprifoning men without affigning a caufe.
We may therefore fafely conclude, that if the
exercile of martia] law is ever legal, (which may
perhips be doubted fince the- above-mentioned
itrong and general prohibition of it by the petition

S of
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of right) it is 'on_ly in that cafe of extreme ne-
ceflity, defcribed by Serjeant Afhley, when re-
courfe cannot be had to the King’s courts. '

It is alfo evident from thefe authorities, thag
the Mirtial Law, in the cafes in which it may
legally be exercifed, relates only to mariners
and foldiers, and thofe perfons who join themfelves
to them, and not to the inhabitants of the king-
dom at large, who are quiet at their homes,
and hdve no conne&ion with the army, It is,
in fhort, a fummary kind of criminal law
adapted to the government of an army.

Nor does it feem, according to thefe autho-
rities, to include in it any right of /lwying an
army, or prefing men into the fervice, but
oply of governing it, when levied, by a {peedy
and difcretionary punithment of the crimes,
which the foldiers, who fhall engage in it, may.
commit. '

In that cafe of a general confufion. occa-
fioned by the invafion of. the kingdom by an
enemy, and a confequent impofiibility to have
recourfe to the King’s ordinary courts of Juftice,
for the punifhment of offences committed by
the foldiers, in which alone the exercife of
martial law s legal, I conceive it may be
cltablithed by the King alone, without the
concurrence of his Parliament. But in England,
the exercife of this prerozative of the crown

IS
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is rendered totally unneceffary by the annual
renewal of the Mutiny A&, which prefcribes
~and eftablithes a particular Code of military
regulations for the good government of the
army, by the joint authority of King and
Parliament, and thereby takes away all pre-
tence or otccafion for eftablithing any other
fpecies of martial law.

The illegality of eftablithing martial law;
for the government of the army in time of
peace, any otherwife than by A& of Parlia-
ment, 1s recognized and recited in the pre~
amble to the annual Mutiny-Acts, which runs
in thefe words :

“ Whereas the raifing, or keeping, a ftanding
army within this kingdom in time of peace,
unlefs it be with confent of parliament, is
“ againft law :

«<
Y3

v

_ ““ And whereas it is judged neceflary by his
* Majefty and this prefent parliament that a
“ body of forces fhould be continued for the
¢ fafety of this kingdom, the defence of the
“ poffeflions of the crown of Great-Britajn,
and the prefervation of the balance of power
*¢ in Europe ; and that the whole number of
“ fuch forces fhould confilt of twenty-onec
thoufand, nine hundred, and thirty, effeGtive
-men, invalids included : :

<¢
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¢ And whereas no man can be fores
judged of life or limb, or fubjected, in
time of peace, to any kind of punifh-
ment within the realm, by martial law, or
in any other manner than by the judgement
of his peers, and according to the known
“ and eftablifhed laws ot this realm; yet,
‘ neverthelefs, it being requifite for the re-
taining all the before-mentioned forces in
“ their duty, that an exac difcipline be ob-
¢ ferved, and that foldiers who fhall mutiny;
“ or ftir up fedition, or fhall defert his Ma-
“ jefty’s fervice, within this realm, or the king-
“ dom of Ireland, Jerfey, Guernfey, Alder-
“ ney, and Sark, or the Iflands thereunto be=
““ longing, be brought to a more exemplary
and fpeedy punifhment than the ufual forms
of the law will allow. Be it therefore
“ ena&ed, &c.”

<«
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Thefe, Mr. Printer, are the moft material
obfervations I have been able to colleé con-
cerning the eftablithment of martial law with-
in the Realm of Great Britain. As to the
Governours of the colonies, they cannot, I pre=
fume, have a greater power in this refpet in
their feveral governments than the King, their
Mafter, whofe perfon they reprefent, has here
within the Realm. But, I conceive, they may
have the fame power, if the King, by his com-
miffion, under the great feal, ot Captain Ge-
neral and Governour in chief, thinks proper to

give



[ 1851

give it to them; urnlefs where it may ‘happen
that the king’s power of making fuch a dele-
gation of his authority Has been limited by the
terms of a provincial charter; in whicl: cafe ~
every thing in the king’s commiffion, that is
contrary to the charter; will be void. But
otherwile, I apprehend, that an American Go-
vernour has juft fo much of his Majefty’s authori-
ty, with refpet of the eftablifhment of muartial
law in his province, as his Majefty has thought
proper to affign to him by his commiffion as
Governour : and therefore to know, how much
that is in the cafe of any particular Governour,
recourfe muft be had to his commiffion. Now,
the commiflion of the Captain-General and Go-
vernour in chief of the province of the Maffa-
chufett’s Bay is not any where publithed; tuat
I know of : at leaft it is not to be found in
governour Hutchinfon’s Hiftory of that pro~
vince ¢ But I prefume it does not differ much
from that of the governour of the neighbouring
province of New-York ; of which we find a
copy in Mr. Smith’s Hiftory of that province.
Now in that commiffion of governour of New-
York there is the following claufe, to impower
the governour to levy troops; and employ them
againft enemies, pirates, and rebels, and allo to
exccute martial law, ¢ And we do hereby
® give and grant unto you, theifaid Danvers
« Ofborne, by yourfelf, or by your captains
 and commanders by you. to be 2uthorized,

t« full power and authority to levy, arm, mufter,
A a ¢ command,
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command, and employ, all perfons whatfos
ever refiding within our faid province of
New-York, and othier the territories under
your government; and, as occafion fhall
ferve, to march them from one place to an-
other, or to embark them, for the refifting
and withftanding of all enemies, pirates, and
rebels, both at fea and land; and to tranf-
port fuch forces to any of our plantations in
America, if neceflity fhall require, for the
defence of the fame againft the invafions or
attempts of any of our enemies: and fuch
enemies, pirates, and rebels, if there fhall be
occafion, to purfue and profecute in or out
of the limits of our faid province and plan-
tations, or any of them; and, if it {hall fo
pleafe God, them to vanquith, apprehend,and
being taken, either according to law to put
to death, or keep and preferve alive, at your
difcretion : and to execute martial law in
time of invafion, or other times, when by
law it may be executed: and to do and exe-
cute all and every thing and things which
to our Captain-General and Governour in
chief doth, or ought of right to belong.”

Now this claufe fuggefts the following ob-

fervations. In the firft place, by the power to
levy, arm, and mufler troops, we are not to
underftand a power 7 prefs men for foldiers
againft their will ; becaufe that is a power
which the King has not himfelf in England,

and
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and therefore cannot delegate to his Gover-
nours in America: And if he were to infért a
'~ claufe in his commiffions for the exprefs pur-
pofe of delegating it, the claufe would be ille-
gal, and confequently void. This power to
levy, arm, and mufter troops muft, therefore,
mean only a power to raife volunteers for the
king’s fervice, and to arm and mufter them.
In the fecond place, it muft be obferved, that
if any of the enemies, pirates, or rebels, fhall
be vanquithed and taken prifoners, they are
either.to be kept alive, or to be put to death,
at the governour’s difcretion ; but if they are
put to death, it is direCted to be according to
law ; by which, I prefume, is meant, that if
they are foreign enemies, they are to be put to
death according . to #he law of nations, which
is the law that relates to foreign enemies; and
if they are pirates, they are to be put to death
according to the laws of the Admiralty, or the
Maritsme law, which is the law that relates to
Sea-offenders ; and if they are rebels, they are
to be put to death according to the laws of the
land againft high-treafon, and to be tried by a
Jury, with the ufual allowance of challenges,
and other advantages, in the manner prefcribed
by thofe laws ; but in neither cafe to be put to
death in a hafty and fufnmary manner, with-
-out a regular trial, and by the mere order of
the governour, under colour of martial law :
becaufe that would be contrary to this direction
to the governour to put them to death, (if he -
LT Aa g ~- thalf

"hie
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fhall think fit to put them to death) accordmg.
to low. For martial law, as we have feen
above, relates only to the foldiers of the army,
and the perfons who join themfelves to them.
In the third place, it muft be obferved, that
that part of the foregoing claufe whick con-
veys to the Governour of New-York a power
to execute martial law, and which is coptained
in thefe very few words : “ And to execute
“ martial law in time of invafion, or other
“ times when by law it may be executed,”
feems intended to enable the Governour to com-
mand and govern, in a manner fuitable to
military diicipline, the army of volunteers,
whom he fhall raife, at any time of invafion
and rebellion in his province, to oppofe the
enemies, or fubdue the rebels ; which army of
volunteers are not, like the regular army, made
fubjet to military diicipline by the annual Mu-
tiny Alts, and, therefore, without the eftablith-
ment of martial law amongft them, might
become diforderly and ufeleis, and a burden,
inftead of a fafe-guard, to the province. '

'This, Mr. Printer, 1 take to be the true
meaning of the foregoing claufe in the Gover-
nour of New-York’s commiffion, by which he
is impowered to levy, arm, and mufter troops,
and execute martial law in his province. And
the like claufes I believe to be contained in the
commiflions of the Governoursof Maifachufett’s
Bay and Quebeck. This leads us to the confi-

deration
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deration of the proclamatlons of thofe two Go-
vernours for e{’ca.bh{hmg martial law in thex:
refpeéhve provmces.

Now it feems to me, Mr. Printer, that the
proclamanon of martial law by Governour Gage.
in the province of Maffachufett’s Bay, is in-
deed legal, becaufe that province is in a ftate
of abfolute rebellion, and the King’s Courts of *
~Juftice have long beén unable to adminifter
Juftice in it according to the laws of the pro-
vince, at lealt ever fince the arrival of the
A& of Parliament for altering their charter,
But it does not appear to me that this eftablith-
ment of martial law can be of much ad-
vantage to his Majefty’s fervice in that province.
For, as to the government of the regular forces
at Bofton, that was already better provided
for by the Mutiny A& ; and I do not hear that
Governour Gage has been able to raife any re-
giments of volunteers amongft the inhabitants
of that province, for the government of whom
the eftablithment of martial law might be-
come expedient : For it muft always be re-
membered, that martial law relates only to
the government of an ‘army, and not to the
inhabitants of the province at large, who live
peaceably 12 their refpective dwellings. At
Jeaft fo it now appears to me in confequence
of this i inquiry into the {ubject, and the autho-
rities concerning it, which I have cited here
above ; though I confcfs, that, before 1 made

this
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this inquiry, I had (as many others feem to
have done, and amongft them, perhaps, Go-
vernour Gage and Governour Carleton) con-~
ceived martial law to have had a more exten-
five operation, and to have been a fummary
and difcretionary method of governing all the-
inhabitants of the kingdom, or of the province
in which it was eftablifhed, and of determining
all contefts and complaints in it, thofe of a
civil as well as thofe of a criminal nature,
which was allowed to take place in cafes of
extreme neceflity, when a foreign or a rebel
army was raging in the heart of the country,
and the ordinary Courts of Juftice had it not
in their power to adminifter Juftice. But I
now fee that I was miftaken, and that this
law in no cafe extends to any perfons but
the foldiers of the army, and the perfons who
join themfelves to them, Upon the whole,
therefore, it feems to me, that the eftablith-
ment of martial law in the province of the
Maffachufett’s Bay, is (though a legal} an un-
neceflary meafure, and cannot be of advan-
tage to his Majelty’s fervice. However, in
this I fhall be glad to find myfelf miftaken :
and I heartily wifh that the brave and loyal-
Brigadier General Ruggles may foon be able
to raife a body of provincial troops there, to
Join his Majefty’s forces in fubduing the rebel.
army, and reducing the province once more:
to the obedience of the Crown ; in which cafe:
the exercife of martial law will undoubtedly-

‘ ke
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be proper and ufeful for the good government

of fuch provincial troops, becaufe the Mutiny-
A& does not extend to them., |

But, as to the proclamation for eftablithing
Martial Law in the province of Quebeck, I can
hardly conceive it to be legal in the ftate in
which the province was reported to be when
it was publithed, that is, on the gth of June
laft : For, according to all the accounts we
have had from thence, that province was then,
and, I hope is ftill, in a ftate of perfe& tran-
quillity. It is true that the rebel Americans
had, by Order of the Continental Congrefs, or
fome of its principal Members, feized upon the
Forts of Ticonderoga and Crown-Point. But
thefe places are not in the province of Que-
beck, even according to the late prodigious
enlargement of the boundaries by the Que-
beck A@&. Nor is there any reafon to appre-
hend, that the provincial troops, who are now
in pofleffion of thofe places, will make Incur-
fions from thence againft the Canadians, unlefs
the Canadians fhould be perfuaded to take part
in the prefent unfortunate difpute, and invade
the back-fettlements of the revolted Englith
provinces; in which cafe it is indeed moft cer<
tain, that the provincials at Crown-Point would
very foon invade, and probably over-run, and
lay wafte; and ruin the whole province of
Quebeck. But, if the Canadians continue neus
tral (as it is evidently for their own intcrcﬁé‘

dhad
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and probably beft for the King's fetvicé’ uponh
the whole, that they thould do) it is next td
certain that the Americans will not invade
their province, but will be very well contented
to get rid of fo formidable, or, at leaft, o
troublefome an enemy as they would be, at fo
cheap a rate as that of leaving themi at peace
in their own province. And this they have
all along declared. So that Canada both was,’
and was likely to continue, in a ftate of per-
fe tranquillity on the gth of June laft, when
the proclamation for eftablithing Martial Law
was publithed there, unlefs the Canadians thould
be prevailed upon to become aggrefiors againft
the other colonies.

I know it will here be obferved by fonteé
perfons, that the Amiericans at Crown-Point
attually did make an incurfion into Canada,
and took a fmall floop, belonging to his Ma-
jefty, and fome battoes upon Lake Champlain,
and that fome of them did appear at St. John’s;
a place near that Lake, that is within the pro-
vince of Quebeck. This is true. But 1t is
alfo true that they confidered the taking of the
floop and. battoes as a meafure neceflary to
their own fecurity at Crown-Point and Ticon-
deroga, as thofe veflels might otherwife have
been ufed by his Majelty’s troops in Canada,
or by other perfons ill-difpofed towards them,;
for the purpofe of molefting them in their pof-
feffion "of Crown-Point: So that it was no

proof
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proof of theit intention to invade Canada. And,
as to the party that appeared at St. John’s, in
the province of Quebeck; their proceedings
were a proof that they did not intend to in-
vade Canada, or moleft any of its inhabitants ;
For when a Mr. Bindon, an Englith merchant
at Montreal, fell into their hands at St. John’s
(whither he went, by the permiffion of a Field-
Officer, of the 26th regiment, to look after
fome goods which he had fent there; in order
to be carried over Lake Champlain to Major
Skeene’s fettlement, called Skeene’s-Borough,
near that Lake,) they treated him well, kept
him all night, and then fent him back with a
letter, writ "by one Allen, to the people of
Montreal, in which he affured them that the
provincials had not the leaft intention. of com-
mitting hoftilities, or any way molefting the
Canadians or the Indians ; that their bufinefs
was only to procure ftores, provifions, and
fome ammunition, to the amount of sool.
which they would pay for. This you may
depend upon, Mr. Printer, for truth. And
this does not fhew any intention in the pro-
vincials of invading Canada, or acting offen-

fively againft the Canadians.* And further,
Bb this

® N. B. It is true that fince the publication of this letter
the provincials have invaded and conqutred the whole pro-
vince of Quebeck, excepting only the town of Quebeck.
It is probable they were induced to do this, partly, by the dif-
pofition which the bulk of the Canadians between the rivers
: "+ Richlieu

é
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this fmall patty of provincials, fuch s it wag,
(hoftile or otherwife, as you may pleafe to
confider them,) retreated the next day from
St. Jobn’s, upon hearing of the march of a -
body of troops againft them, and went out of
the province back to Crown-Point. So that
upon the whole it feems clear, that the whole

olicy of the rebel provincials in taking Crown-
goint and Ticonderoga is to keep the Cana-
‘dians in awe, and prevent them from aing
againft the other Americans, and not to invade
the province of Quebeck, or act offenfively
againft any of its inhabitants. This being the
cafe, and this {mall party of provincials, that
bad appeared at St. John's, having retreated out
of the province the next day, what pretence
was there for eftablithing martial law in the

rovince ? Where was the invafion, where the
internal and violent difturbance of the province

Richlieu and St. Lawrence fhewed to favour them, which
made them believe fuch an enterprize could not fail of
fuccefs, and partly by the apprehenfion that in the courfe
of this unhappy contention, and when more troops fthould
be fent into the province, others of the Canadians might
be prevailed on to enlift in the new regiment which, (as
we have feen by the letter of the Canadien Patriate,) the
Governour was defirous of raifing amongft them, and, when
fo enlifted, might be made to march out of their own pro-
vince and attack the back fettlements of New-England or
the other united provinces. The apprehenfion that this
ule would be made of the Canadians was probably the chief
motive that induced the provincials to invade and conquer

Canada, in order tg be beforehand with the Governour i
that attempt. :

that,
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that, according to Serjeant Afhley’s expreffion,
made it impoflible to have recourfe to the
King’s Courts for the punithment of offences,

- and which alone could make it legal to eftablith
" Martial Law ? 1 profefs I can fee nothing in
the ftate of the province to warrant fuch a
meafure. Nor indeed, if it had been legal at
that time to eftablith Martial Law in the pro-
vince, can I {ee any good end that it would have
anfwered ; feeing that Martial Law has nothing
to do with the levying of troops, butonly with,
the government of them, when levied; and
that, at the time of this proclamation for Mar-
tial Law, Governour Carleton had not levied
any new troops amongft the Canadians to be
the objects of this law. If indeed the eftablith-
ment of Martial Law in the province would
have enabled his Excellency to prefs the Cana- -
dians into the fervice (into which they ap-
peared fo little likely to enter as volunteers)
there would have been a motive to induce
his Excellency to publith this Proclamation for
eftablithing Martial Law. And it is not im-
poffible that a belief, that the eftablifhment
of Martial Law would have this effect, may
have influenced him to. eftablith it. But in
this, if this was his belief, (which I by no.
means prefume to affirm)} I conceive for the
reafons above-mentioned, that his Excellency
has been miftaken, and that the eftablithment
of Martial Law in the province, even if the
fifuation of the province had been fuch as to
. Bb 2 make
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make fuch a2 meafure legal, would not have
authorited him in the leaft degree to prefs the
Canadians into the fervice on this occafion
againft their will, but only to govérn in a mi-
litary manner by that fummary fpecies of law,
fuch of them as thould, freely and of their
own accords, have engaged in it, during fuch
time as they fhould have lawfully continued
to be embodied, and have acted as an army.
But, in the ftate of peace and quiet in which
the province appears to have been on the gth
of laft June, I think it is plain that the efta-
blithment of martial law was illegal, and con-
fequently, that every al} that thall be done in
purfuance of it, and that would not otherwife
have been warranted by the laws of the pro-
vince, may, on fome future occafion, be made
the ground of an indi¢tment for murder or
battery, or of an ation of trefpafs, or a&ion on
the cafe againft the doers of them, in which
the plaintiffs will be entitled to recover a pe-
cuniary compenfation for the damages they -
fhall have been made to fuffer by means of
fuch unwarrantable proceedings. And if this
be the cafe (as I think can hardly be doubted,
after the perufal of the authorities above cited,
and particularly that moff venerable of Laws,
the Petition of right) it feems to follow, that
the wifeft thing the governour of that province
can do, after having imitated, by an unhappy
miftake, the condu& of king Charles the Firft,

in
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in eftablithing martial law at a time when it
could not legally be eftablithed, will be to imi-
tate that monarch in the fubfequent part of
his condu&, when he gave his confent to. the
Petition of right, and cancelled his commif-
fions for executing martial law, by publithing
another proclamation in the province to revoke
and annul the former, by which martial law
was declared to be eftablithed, /lef? by colour thereof
(as the Petition of right exprefles it) any of
bis Majefly’s fubjects, in the faid province of
Quebeck, be defiroyed or put to death, ¢ontrary
to the law, and franchifes of the land.

I am, SIR,

Your very humble Servant,

A FRrRIEND #o the PETITION of RIGHT,

Additions
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Additions to the foregoing RefleGtions
on Martial Law.

T HE inquifitive reader of the.foregoing
Refle@ions will probably be glad to know
what the charter of the ivIaffachufett’s Bay and
the new commiffion of Captain-General  and
Governour in chief of the province of Que-
beck, granted to General Carleton fince the
pafling of the Quebeck Act, declare concerning
the eftablithment. of magtial law. 1 fhall
therefore proceed to infert the claues of kin
William’s charter to the Maffachufett's Bay,
and of the faid new commiffion to the go-
vernour of Quebeck, which relate to that
fubject,

The claufe relating to martial law, in the char-
ter granted by king William and queen Mary.
2o the inbabitants of the province of Mafa-
chufett’s bay, in the year 1692.

“ And we do, by thefe prefents, for us,
“ our heirs and fucceflors, grant, eftablith,
« and ordain, that the governour of our faid
province, or territory, for the time being,
fhall have full power, by himfelf, or by.
any chief commander, or other officer or
oﬁi;ers, to be appointed by him, from time
to time, to train, inftruct, exercife, and go-

““ vern
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vern the militia there ;— and for the fpecial
~defence and fafety of our faid province "or
territory, to aflemble in martial array, and
put in warlike pofture, the inhabitants of
our faid province or territory, and to lead
and condu& them,— and with them to en-
counter, expulfe, repel, refift, and purfue
by force of arms, as well by fea as by
land, within or without the limits of our
faid province or territory; and alfo, to kill,
{lay, deftroy, and conquer, by all fitting
ways, enterprizes, and means whatfoevef,
all and every fuch perfon and perfons as thall,
at any time hereafter, attempt or enterprize
the deftru&ion, invafion, detriment or an-
noyance of our faid province or territoty ; —
and to ufe and exercife the law martial in
time of acual war, invafion, or rebellion,
as occafion fhall neceffarily require ; — and
alfo, from time to time, to ere& forts, and
to fortify any place or places within our faid
province or territory, and the fame to fur-
nith with all neceffary ammunition, provi-
fion, and fteres of war, for offence or de-
fence ; and to commit, from time to time,
the cuftody and government of the fame, to
fuch perfon or perfons as to him fhall fecm
meet ; — and the faid forts and fortifications to
demolifh at his pleafure ; — and to take and
furprize, by all ways and means whatfoever,
all and every fuch perfon or perfons, with
“their- thips, arms, ammunition, and othet
‘ ‘¢ goods,
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goods, as fhall in a hoftile mannet invade,
or attempt the invading, conquering, or
annoying of our faid province or territory:
Provided always, and we do, by thefe pre-
fents, for us, our heirs and fucceflors, grant,
eftablith, and ordain, That the faid gover-
nour fhall not, at any time hereafter, by vir-
tue of any power hereby granted; or herea
after to be granted to him, tranfport any of
the inhabitants of our faid province or terri-
tory, or oblige them to march, out of the
limits of the fame, without their ftee and
voluntary confent, or the confent of the Great
and General Court, or Affembly, of our faid
province or territory ; nor grant commiffions
for exercifing the law martial upon any the
inhabitants of our faid province or territory,
without the advice and confent of the Coun-
cil, or Affiftants, of the fame.”

N. B. No alteration is made in this part of-

the charter of the Maflachufett’s bay by the
late act of 14 Geo. 3. |

The claufe in the new commiffion of the Gover-

({1
o«

nour of the province of Quebeck, relating to
martial law,

“ And we do hereby give and grant unto
you, the faid Guy Carleton, by yourfelf, or
by your captains and commanders by you

** to be authorized, full power and authority

({1 to
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to levipy drm, mufter, commiand, and em-
ploy all perfons whatfoever refiding within
our faid province ; — and, as occafion fhall
ferve; them to marth, embark, or tranfport
from one place to andther, for the refifting
and “withftanding of all enemies, pirates,
and rebels both at land and fea; —and to
tranfport {uch forees to any of our’ planta-
tions inv America; if neceffity fhall require,
for defence of the fame agdinft the: invafion
or attempts of‘any of our enemies; —and fuch
enemies, pirates-and rebels, if there fhall be
occafion, to purfue and profecute in, or out
of, the limits: of our faid province ; and, if
it thall fo pleafe God, them to vanquifk, ap-
prchend, and take, and, being taken, ac-
cording’ to law ‘to put to death, or keep or

‘preférvealive; at your dileretion ;—and to exe-

cute martial law in time of invafion, war,
or other times, when by law it may be exe-
cuted ;—and to do and ‘execute all and every
other thing and things, which t6 our ¢ap-
tain-general and governour in chief doth or
of right' ought to belong.” |

e - N

N. B. This clatafe is word for word: the fame

with that in the former commiffion, contrary
to- what has been afferted in fome of’ the publick

-news-papers,  The differences between the
two’ commiflions aré thefe that follow, which
are grounded for the moft’ part on the late

Cec aét
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a@ of parliament, for regulating the governs
ment of that province,

Differences between the old and new commif-

fions of the Governowr of the province of
Quebeck.

The firlt difference is in the defeription of

the boundaries of the province. In the old
commiflion this defcription is in thefe words :

141
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“ Our province of Quebeck in America; bound-
ries of the

ed on the Labrador coaft by the river St. John;
and from thence by a line drawn from the
head of that river through the lake St. John
to the fouth end of the lake Nipiflim, from
whence the faid line croffling the river St.
Lawrence and the lake Champlain, in forty-
five degrees of northern latitude, pafles along
the high lands which divide the rivers that
empty themfelves into the faid river St.
Lawrence from thofe which fall into the
fea; and alfo along the north coaft of the
Bay de Chaleurs and the coaft of the gulf
of St. Lawrence to Cape Rofieres ; and from
thence crofling the mouth of the river St.
Lawrence by the weft end of the ifland of

Anticofti, terminates at the aforefaid river
St. John.

In the new commiffion the defcription of

the province is in thefe words: « Our pro-
2 vince of Quebeck in America, cornpre-

¢ hending
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hending" all our territories, iflands, and coun-
tries in North-America, bounded by a line
from the bay of Chaleurs along the high
‘ian&s, ‘which divide the rivers that empty
th€mfelves into the river St. Lawrence, from
thofe which fall into the fea, to a point in
forty-five degrees of northern latitude, on
the eaftern bank of the river Conneéticut

keeping the fame latitude diredly wefl
through the lake Champlain, until in the
fame latitude it meets with the river St
Lawrence; from thénce up the eaftern bank
of the faid river to the lake Ontario; thence
through the lake Ontario, and the river,
commonly called Niagara; ‘and thence along
by the eaftern and fouth-eaftern bank ot
lake Erie, following the faid bank, until
the fame fhall be interfected by the northern
boundary granted by the charter of the pro-
vince of Penfylv'ama‘ in cafe the fame thall
be fo interfected, and from thence along the
faid northern and weftern boundaries of the
faid province, until the faid weftern boun-
dary ftrikes the Ohio; but, in cafe the faid
bank of the faid lake fhall not be found to
be fo interfeGed, then followmg the faid bank,
until it fhall arrive at the point of the faid bank
which fhall be neareft to the north-weftern
angle of the province of Penfylvania; and
‘thence by a right line to the faid north-
weltern angle of the faid province; and thence
along the weftern. boundary of the faxd pre-

b ,
- Cc2 vmm,
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¢ vince, until it ftrikes the river Ohio, and
¢« along the bank of the faid river weftward to
¢¢ the banks of Mifiiffippi, and northward
¢¢ along the eaftern bank of the faid river to
¢ the fouthern boundary of the territory
«« granted to the merchants adventurers of
« England trading to Hudfon’s Bay; and
< alfo all {fuch territories, iflands, and coun-
¢ tries, which have, fince the tenth of Fe-
‘¢ bruary, 1763, been made part of the go-
“ vernment of Newfoundland, as aforefaid.”

'The next difference is in the claufe directing

Lawstobethe Governour how to a&. In the old com-

obferved

by the Go-miflion the words are thefe; ¢ According to

vernour.

““ the feveral powers and directions granted
““ or appointed you by this prefent com-
“¢ miffion, &c. and according to fuch reafon-
¢¢ able laws and ftatutes as fhall hereafter be
“ made and agreed upon by you, with the
“¢ advice and confent of the council and affem-
¢ bly of our faid province under your govern-
“ ment, in {fuch manner and form as is herein
“¢ after exprefled,”

In the new commiflion this claufe is as
follows ; ¢ According to the feveral powers
“ and directions granted or appointed you by
this prefent commiffion, &c. and according
to fuch ordinances as fhall hereafter be
made and agreed upon by you, with the
¢¢ advice and confent of the council of our
“ faid ‘province under your gevermment, in

* “ fuch

&8¢
(£

(14
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“*fach manner and form as is herein after
L exprcﬁ‘e‘c_l.”

The third difference between the two com-
miffions is as follows. After the claufe con-
cerning the oaths to be taken by the members
of the council, (which is the fame in both
commifiions) there is in the new commiffion
the following - claufe directing, that the Ro-
.man-Catholick members of the council fhall
be admitted into it without taking either the
oath of fupremacy or the oath of abjuration
of the Pretender’s title to the crown, which
are required of the proteftant members of it.

This new claufe is in thefe words. “ AndRo

€C

({4

€¢

€<

€€

€¢

whereas we may find it expedient for ourgr‘e'

fervice, that our council of our faid pro-toc
vince thould be in part compafed of fuchgy

of our Canadian fubjedts, or their defcen-tro

dants, as remain within the fame under thepo,

faith of the treaty of Paris, and who may::';

‘¢ profefs the religion of the church of Rome;
“ it is therefore our will and pleafure, thatin
“ all cafes where fuch perfons fhall or may be
“ admitted, either into our faid council .er
‘¢ intoanyother affices,* they fhall be exerr}p.tcd

‘“ from

# N. B. By virtue of this claufe Roman-Catholicks are
intitled to hold military commiffions in the province .of -
Quebeck; fo that a popifh army might lawfully be raifed
there, fuppofing that the king can lawfully raife any other
troops, in that or any of the other out-lying dominions of
the crown, than thofle allowed every year by the parliament
by the mutiny-act, as fome lawyers are {aid lately to have
aflerted.
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« from all tefts, and from taking any other
¢ oath than that prefcribed in and by ana¢t
¢« of parliament, pafled in the fourteenth year
“ of our reign, intituled, An a? for ma.(‘z'ng
“ more effetual provifion for the government of
« the province of Quebeck in North-America
“¢ and alfo the ufual oath for the due execution
«¢ of their places and trufts refpeively.”

Lieute- Fourth difference. In the old commiffion

nant-Go- . . . . 1

vernoursofthe Governour is direGed to adminifter the

Montreal 3] ftate-oaths to the Lieutenant-governours

and Trois . . .y h:

Rivieres. of Montreal and Trois Riviéres : in the new
commiffion no mention is made of thefe Ijeu-

tenant-governours.

Powerof  Fifth difference. In the old commiffion

the Gover- . . .

nour to _there is a claufe impowering the Governour,

call an al-yyjth the advice and confent of the council of

Aembiy. . . .
the province, to call an aflembly of the free-
holders, and to caufe the ufual oaths and the
declaration againft tranfubftantiation to be ad-
miniftered to the perfons chofen into the
affembly, before they take their feats there.
In the new commiffion this claufe is intirely
omitted ; fo that the Governour has it not now
in his power to fummon an aflembly, though
it thould be thought by his Majefty expedient
to do {o.

The fixth and the four followin g differences
between the two commiffions are in the claufe

which
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which confers the power of making laws. InFowt
the old commiffion this claufe is as follows. jaws.
¢« And we' do hereby declare, that the perfons

«¢ {o ele¢ted and qualified fhall be called The

«¢ affembly of that our province of Quebeck;

<t and that you, the faid James Murray, by
«¢ and with the advice and confent of our faid -
« council and affembly, or the major part of

«¢ them, thall have full power and authority

« to make, conflitute, and ordain, laws, fta-.
< tutes, and ordinances, for the publick peace,

« welfare, and good government of our faid
<¢ province, and of the people and inhabitants

«¢ thereof, and fuch others as fhall refort

¢«¢ thereunto, and for the benefit of us, our

". « heirsand fucceflors; which faid laws, fta-

< tutes, and ordinances, are not to be repug-.

« nant, but, as near as may be, agreeable to

«¢ the laws and ftatutes of this our kingdom

« of Great-Britain,

" ¢« Provided that all fuch laws, ftatutes, and.
<« ordinances, of what nature or duration fo-
< ever they be, fhall be, within three months,

« or fooner, after the makmg thereof, tranf-
¢ mitted to us, under our feal of our faid
¢« province, for our approbation or difallow-
€ jance of the fame, as alfo duplicates thereof,

«'by the next conveyance

¢ Andin cafe any, or all, of the faid laws,
¢ ftatutes, and ordinances, not before con-
4‘“ “ firmed
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¢t fitmed by us; fhall at any time be difallowed
¢ and not approved, and fo fignified by us,
¢ our heirs and fucceflors, undeér our, or
¢ their, fignet and fign manual, or by order
s¢ of our, or their, privy council, unto you,
“ the faid James Murray, or. to the com-
¢ mander in chief of our faid province for-
“ the time being, then fuch and fo many of*
¢ the faid laws, ftatutes, and ordinances; as
¢ fhall be fo difallowed and not approved,
¢¢ {hall from thenceforth ceafe, determine,
¢ and become utterly void and of no effect
“ any thing to the contrary thereof notwith-
*¢ ftanding.

[, 2

“ And to the end that nothing may be
¢¢ pafled or done by our faid council or affem-
“ bly to the prejudice of us, our heirs and
¢ fucceffors, we will and ordain that you the
¢ faid James Murray fhall have and enjoy 2
¢ negative voice in the making and paffing all
¢ laws, ftatutes, and ordinances, as aforefaid;
¢« and that you fhall and may likewife, from
“ time to time, as you fhall judge neceffary,
‘¢ adjourn, prorogue; or diffolve: all general
¢ aflemblies as aforefaid.”

In the new commiffion the claufe upon this
fubjett is as follows. - And we do hereby
‘“ give and grant unto you, the faid Gu
¢ Carleton, full power and authority, wilz
¢ the advice and confent of our faid council,

(14 tO
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.40 make ordinances for the ace, welfare,
‘ and goodsgoverniment of the faid province,
¢ and of the people and -inhabitants thereof,
“ and fuch others, as thall refort therchnto,
‘¢ and far the benefit of us, our heirs and fuc~
s .ceffors : PROVIDED always, that nothing
¢ herein contained- thall extend, or be con-
§¢ firued to extend to the authorifing and im-
& powering the pafling any ordinance or ordi-
<f, mances for laying any taxes or duties within
% the-faid province ; fuch rates and taxes only
. ¢« excepted, as the inhabitants of ay town or
“idifkrict within our faid- province may be
¢ authorifed by any ordinance paffed by you,
< with the advice and confent of the faid
s4 council, to. aflefs, levy, and apply within
«spehie faid town or diftrict for the purpofe of
vs.making roads, -ereting and repairing pub-
- £% lick buildings, or for any other purpofe
s¢ refpecting the local convenjence and cecono-
* my of fuch tewn or diftri®: PROVIDED
¢ alfo, that every ordinance, fo to be made
$¢¢by you, by and with the advice and confent

«.of the faid council, fhall be, within fix
#<..months from the paffing thereof, tranfmitted
~*¢ to us under our feal of our faid province for
£ our approbatxon or difallowance'of the fame; 3
s-as-alfo duplicates thereof by the next con-
“f yeyance ; and in cafe any, or all of the faid
+¢.;ordinances, {hall at any time be difallowed
“lmd not-approved, and fo fignified- by us,

% eur heirs amjia fuccefiors by an order in their,
o Dd “ or

’
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or our privy council unto you, the faid G
Carleton, or to the commander in chief of
our faid province for the time being, then
fuch and {o many of the faid ordinances, as
fhall be fo difallowed and not approved,
fhall, from the promulgation of the faid order
in council within the faid province, ceafe,
determine; and become utterly void and of no
effelt: PROVIDED alfo, that no ordinance
touching religion, or by which any punifh-
ment may be inflited greater than fine or
imprifonment for three months, fhall be of
any force or effect, until the fame thall have
been allowed and confirmed by us, our
heirs and fucceffors, and fuch allowance
or confirmation fignified to you, or to the
commander in chief of our faid province
for the time being, by their or our order
in their or our privy couneil.

¢ Provided alfo, that no otdinance fhall

be paffed at any meeting of the. councily

where lefs than a majority of the whale
council is prefent, or at any time, except
between the firft day of January and the
firft day of May, unlefs upon fome urgent
occafion; in which cafe every member
thereof refident at the town of Quebeck,
or within fifty miles thereof; fhall be per-
{onally fummoned to.attend the fame:.and
to the end that nothing may be pafied or
done by our faid council to the prejudice

¢« of
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#¢ of us, our heits and fucceflors, we will and
¥ ordain, that you; the faid Guy Carleton,
“ fhalk have 4nd enjoy a negative voice in the
~ “ making and pafling of all ordinances, as
« aforefad.” 7 -

-”

+"Thefe two claufes differ from each other
in the following points,

. ‘By the old commiffion the Governour,
touncil; and aflembly are impowered to make
Yaws, ftatutes, and ordinances for the pro-
vince, that are not to be repugnant, but, as
near as may be, agreeable to the laws of Eng-
land. " By the new commiffion the GovernourPov
and’ couttcil only, (without an affembly,} aref:
- {ipowered to make ordinances for the pro-law
vince for every purpofe but the impofition ofyin
taxes; and alfo for that purpofe in certaince!
excepted cafes. And there is no provifoe
that the ‘ordinances  they fhall pafs fhall not
Be repugnant to the laws of England. This
therefore is the fixth difference between the
two pommiffions. = |

- 'Fhe ‘next difference between thefe two
claufes, or the feventh difference between the
fwo'commiffions, is this. - -

‘In the old commiffion the Governour is
direted to fend over to England eopies of. the
brdinariees that, are -pafled by the aflembly,
e Dd 2 within
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Tines 30-within the fpace of three months after they
Bading - are paffed, to be allowed or difallowed hy the
new ordl- King’s Majefty, as he fhall think proper.
England, In the new commiffion the Governour is di-
to be A reqed to fend over the like copies of the ordi-
difullowed nances pafled by the legiflative council, within
Ying.  the fpace of fix months after they are paffed,

to be allowed or difallowed by the King’s

Majefty, as he fhall think proper.

The next, or third, difference between thefe
two claufes, or the cighth difference between
the two commiffions, is this.

In the old commiffion it is faid, that, if
any of the ordinances pafled by the Governour,
council, and affembly, that have not been
before confirmed by the King’s Majefty, fhall
at any time be difallowed by him, it fhall,
from the time of the fignification of fuch his
Majefty’s difallowance, become void and of
no effe. From the natural import of. thefe
words, ¢ not before confirmed by us,” it thould
feem that an ordinance paffed by the Gover-
nour, council, and affembly of the province,
under the old commiffion, and that had been
afterwards confirmed by his Majefty by his
order in council, could not at any future pe-
riod be difallowed by him. But in the new
commiffion thefe words, ‘“#not before confirmed
by us,” are omitted ; fo that the King feems
soretain a power of difallowing the ordinances

pafled
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pafled by the Governour and legiflative coun-P

cil under. the new commiffion at the diftance;
of forty or fifty years after they have been'
paffed, or. any other future period, how diftantn:
foever, even though he fhould have conﬁ‘ifthedi}-j

them by his order in council. "

The fourth difference between thefe two
claufes, or the ninth difference between: the
two commiflions, is this. '

T

By the old commiffion all the ordinances
that thould be paffed by the Governour, coun-
cil, and affembly, were to be in force imme-
diately from the time of their pafling, unlefs
a claufe thould be inferted in tﬁem exprefsly
fufpending their oieration for a certain time,
or till his Majefty had confirmed them by his
order in council. But by the new commiffiono
no ordinance concerning religion, or by which,
any punifhment greater than fine or imprifon-a
ment for three months may be inflited, is to
be of force in the province till it has beenh®
confirmed by the King by his order in hish
privy-council. But it muft be obferved that,X
with this confirmation of the King by hise
order in council, any ordinance whatfoever,
either concerning religion or any new and fe-
vere punifhment or mode of trial, or any thihg
"elfe, except the impofition of taxes, may,
(for anght that appears to the contrary in this
commiffion,) be eftablithed and executed ‘in

the
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the province ; the reftrition above-mentioned
in the old commiffion, which directed that the
ordinances thould not be repugnant, but, as
near as may be, agreeable to, the laws of
England, being omitted'in the new one.

‘N. B. The expreflion ufed in this part of:
the new commiffion and in the a¢t of parlia-
ment on which it is founded, of a punifbment
greater than fine or imprifonment for three months,
15 a very loofe one, fince it is very difficult to
¢omparé the magnitudes of punithments of
different kinds with each other. The ex-
preffion ought rathet to have been, any vrber
penifbments than thofe of fine and imprifonment;
6F any imprifomment for more than three months :
for that, T prefume, was the méahin'g of the
perfon, (whoever he was,) that drew up that
act of parliamént. | ’

Tower of  The fifth difference between thefe two
Eclaiifes, or the ‘tenth” difference between the

and pro-

roguing
the coun-

two' commiffions, is as follows. In'the old
commiffion ‘the Governour is’ impoiifeiéd to'
adjourn, prorogue, or diffolve all general affem-’
blies of the freeholders: but in the new com-~’
miffion there" are no words t6’ impewer the
Governour to adjourn or prorogue theé legifla-*
tive council. Quere, whether it is the in-'
tention of government that ‘the legiﬂatjvc
council fhall continue fitting for the purpofe
of ‘making laws- for the whole four month¥

‘ ‘ from



[ o215 ]
from the firft of January to the firft of Mag?.

er may they adjourn, or prorogue, themfelves
by their own authority without the order of
the Governour ?- or what is to be done in this
matter ? ; | '

.. The _eleventh difference between the two
commiflions is this. In the old commiffion

the Governour is impowered, by the advice

and with the confent of the council of the

- province, to iffue out for the fupport of the
government of the province, and not otherwife,

all publick monies that fhould be raifed in the

province by any act of affembly. And in the

new commiffion the Governour is impowered,

by the advice, and with the confent, of the

legiflative council of the province, to iffue out

by his warrants, for the fupport of the govern-

ment, and not otherwife, the publick monies
granted and raifed for the publick ufes of the

faid province, without the words, razfed byany

ai? hereafter to be made within our faid province,
which are in the old commiffion. This

change is neceffary on account of the reftriGtion

of the power of the Governour and legiflative

council of the province with, refpet to the

impofition of taxes; which makes it impof-
fible that any publick monies thould be raifed

by any act to be made within the province.

N B. This claufe of the,',_AG.dimmqur.’s ,‘hcw_
eommiffion, which impowers him, with the
« - advice
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advice and confent of the legiflative council of
the province, to iffue out by his warrants, for
the {upport of the government of the province,
and not otherwife, the publick monies granted
and raifed for the publick ufes of the faid pro-~
vince, feems to be hardly confiftent with the
following claufe in the a& of parliament which
pafled in the fummer 1774, at the fame time
as the a& for regulating the government of the
province of Quebeck, and which granted to
the King’s Majefty certain duties on rum,
brandy, and molaffes imported into the faid
province. This claufe diredts, That all the
monies that fball arsfe by the faid duties (except
the neceffary charges of raifing, colleiting, levy-
1ng, recovering, anfiering, paying, ahd account-
ing for the [ame,) fball be paid by the collector
of bis Majefly's cufloms into the hands of bis Ma-
76fty’s receiver-general in the faid province for: the
time besng, and fhall be applied in the firfh place
in making a more certain and-adequate provifion
towards defraving the expences of the adminifira-
tion of juftice and of the fupport of civil govern-
ment in the jaid province : and that the Lord
High Treafurer, or Commiffioners of his Majefly's
Treafury, or any three, or more, of them, for the
tzme being, fhall be, and is, or -are, hereby im-
powered, from time to time, by any warrant, or
warrants, under bis, or their, band, or bands,
to caufe fuch money to be applied out of the faid
produce of the faid duties, towards defraying. the
Jaid expences; and that the refidué of the fmid

duties
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Suries Yistl remain and be referved in the bands of
the faid receiver-general for the future difpofition
of parliament. By this claufe the monies arif-
-ing from thefe duties are to be applied, to the
purpofes for which they are raifed, by the war-
rants of the commiflioners of the treafury :
whereas the above-mentioned claufe in the
new commiffion of the Governouyr gives him,
a power, with the confent of the legiflative
eouncil, ta iffue the publick monies raifed in the
province by his warrants. Quere, by whofe
warrants the receivepsgeneral of the province
of Quebeck may lawfully pay the monies
arifing from thefe duties ; %y ‘thofe of the
eommiffioners of the treafury only, or by thofe
of the Governour of the province, with the
confent of the legiflative council? See the
Stat. 14 Geo. IIl. cap. 88. intitled, “ _An aff
to eflablifh a fund towards further defraying the
- charges of the adminifiration of juftice, and fup-
port of the crvil government, within the province
of Quebeck in America,”

The twelfth and laft difference between the
two eommifiions is this. There is in both
commifiions a claufe impowering the Gover-
nour, with the confent of the council, to
grant lands in the province: and the words of
this claufe are the fame in both commiffions.

‘But in the old commiffion this claufe is fol-
lowed by a provifoe dire@ing that the grants
»which fhall be made by virtue of it, fhall be

: Ee made



[ 218 ]

made agreeably to the King’s inftrutions to
the Governour, and that the faid inftru&ions
fhall be publithed in the province, and entered
on record, in like manner as the grants of
land themfelves are directed to be entered.
But this provifoe is omitted in the new com-
miffion. The words of this provifoe are as
follows. ¢ Provided the fame be conformable
“ to the inftru&tions herewith delivered to
¢ you, or to fuch other inftructions as may
¢ hereafter be fent you under our fignet and
¢ fign manual, or by our order in our privy
¢ council ; which inftrutions, or any articles
¢ contained therein, or any fuch order made
¢ in our privy council, {o far as the fame fhall
¢ relate to the granting of lands as aforefaid,
*¢ fhall from time to timebe publifhed in the
¢ province, and entered on record in like
“ manner as the faid grants are hereby di-
¢ reCted to be entered.” [Quzre the reafor

of omitting this provifoe in the new com-
miffion. |

Thefe are all the differences that I have
obferved between thefe two commifiions.
The commiffions themfelves have been lately

publithed by Mr. Almon.

A Remark
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A Remark concerning the power of
erecting courts of juftice in the pro-

vince of Q_xébeck.

N the late a& of parliament for regulating

the government of the province of Quebeck
there is the following claufe concerning the
. eftablithment of courts of juftice in the faid
province.  And be it furtber enatled by the
authorty aforefaid, That nothing berein contained
Shall extend, or be conflrued to extend, to prevent
or binder bis Majefly, bis beirs and fucceffors,
- by bis or their letters patent under the great feal
of Great-Britain, from erelling, conflituting, and
appointing, fuch courts of criminal, civil, and
ecclefiaftical, jurifdiction, within and for the faid
province of Quebeck, and appointing, from time
‘to time, the judges and .officers thereof, as bis
Majefly, bis beirs and fucceffors, fhall thik ne-
ceffary and proper for the circumflances of the

Jaid province.”

By this claufe it fhould ‘feem that the
courts of juftice that are to be ereéted in the
rovince, in the room of thofe which are
abolifhed by this a&, ought to be eretted by
letters patent under the great feal of Great-
Britain. Yet in the new commiffion of Go-
vernour Carleton there is a claufe which
“impowers the Governour, with the confent
Ee 2 of
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of the legiflative council eftablithed in the

rovince, to eret fuch courts of judicature as
Ee and they fhall think fit and neceflary for
the hearing and determining all caufes in it,
as well criminal ascivil. The words of this
claufe are as follows. < And we do by thefe
prefents give and grant unto you, the jaid Guy
Carleton, full power and authority, with the ad-
wvice and confent of our [faid council, to ereff,
conflitute, and eftablifb, fuch and [o many courts
of judicature and publick juflice within our ferd
province under your government, as you and they
Jhall think fit and neceffary for the hearing and
determining all caufes, as well crimsnal as civil,
and for awarding execution thereupon, with all
reafonable and neceffary powers, -autborities, fevs,
and privileges, belonging thereunto,”

Quzre, whether this claufe of the com-
miffion is not void, as being contrary to the
aforefaid claufe of the a¢t of parliament, which
fuppofes that the courts of juftice in the pro-
vince will be ereCted by the King's letters
patent under the great feal of Great-Britain ;---
or whether, 2dly, an ordinance of the Gover-
nour and council of the province may be con-
fidered as equivalent to letters patent under
the great feal of Great-Britain, becsufe it is
pafied in purfuance of the powers granted to
theGovernour byhis commiffion of governour,
which is under the great feal of Great-Bri-
tain ;-~-or whether, 3dly, as the words of the

act
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48k of parhamtent do’ not exprefsly prohibit
the King from delegating to the Governour,
by his eommiffion under the great feal of
Great-Britain, a power of ereGing courts of
juflite in the province, but only referve to
him the power of doing it himfelf by his
lettérs patent, if hie {hall fo think fit, the King
cught fiot to be fuppofed to be at liberty to
tnake fuch a delégation of his power in this
behalf fo his Governour, in thé fame manmer
as he would have .een if the claufe above-
recited had not been inferted in the a@.----
Yet the fafeft and moft regular way of pro-
ceeding in this bufinefs feems to be to ere&®
the neceflary cotirts of juftice in the province
by his Majefty’s letters patent under the great
feal of Great-Britain, agreeably to the fuppo-
fition and refervation of the a& of parliament.
And, as to ecclefiaftical courts; (if any fuch
are to be eftablithed,) they can only beé efta-
blithed by the King's Jetters patent; becaufe
the above-recited clitife in the Governour’s
commiffion does not maké any mention of
them, but only fpeaks of courts of juftice for
determining caufeés criminal and civil. 'This mat-
ter feeths to be worthy of firther confideration.

It is faid that the prefent Licutenamt-govers
nour of the province of Quebeck, He&lor
Theophilus Cramahé, Efg; has acted.in the
capacity of Lieutenant-gavernour fince General

- Carleton’s
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Carleton’s retutn into the province as Gover-
nour. Quezre, whether this is not irregular,
the commiffion of Lieutenant-governour im-
powering him to a& only iz cafe of the death,
or during the abfence, of the Captain-general and
Governour in chief of the [aid prevince. At
leaft fuch was the tenour of the commiffion
of Lieutenant-governour granted to General
Carleton in the year 1766, when General
Murray was Governour in chief of the pro-
vince. That commiffion was as follows.

.Commiffion of Lieutenant-Governour
of the province of Quebeck in North

America.

' GEORGE R.

GEORGE the THIRD, by the grace of God,
- King of Great-Britain, France, and Ireland,
defender of the faith, and fo forth : To our
trufty and well-beloved Guy CARLETON,
E/fquire, greeting : '

E, repofing efpecial truft and confidence

in your loyalty, integrity, and ability,

do, by thefe prefents, conftitute and appoint

you to be our Lieutenant-Governour of our

Krovince of Quebeck, in America; to have,

old, exercife, and enjoy the faid place and

office during our pleafure, with all rights,

privileges, profits, perquifites, and advantages
to the fame belonging or appertaining.

And
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And further, in cafe of the death, or during
the abfence, of our Captain-general and Go-
vernour in chief of our faid province of Que
beck, now, and for the time being, we do
hereby authorife and require you to exercife
and perform all and fingular the powers and
diretions contained in our commiffion to oug
Captain-general and Governour in chief, ac-

.cording to fuch inftruions as he has alread
received from us, and fuch further orders ang

inftructions as he, or you, fhall hereafter
receive from us.

And we do hereby command all and fingu-
lar our officers, minifters, and loving fubjes
in our faid province, and all others whom it
may concern, to take due notice hereof, and
to give their ready obedience accordingly.

Given at our court at St. James’s, the

feventh of April, 1766, in the fixth year
of our reign.

By his Majefty’s command.
(Signed) H. S. CONWAY.
Guy Carleton, E{q; Lt. Governour of Quebeck,
- Entered as follows.
Entered at the Treafury.
(Signed) THOs. TOMKYNS.

¥ntered in the office of the Lords Commif-
fioners for Trade and Plantations.

{Sigued)  §. BRADBURY.
e ~ A Re-
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' ' SRR (1)
A Remark concerning the illegality of
the arreft of Mr. THoMAs WaALKkER
in Ogtober, 1775.

T is well known that the King of Greas-
& Britain, though he is the fountain of all
¢ivil and military authority in the kingdom,
yet cannot lawfully, by his own immediate
warrant under his hand and feal, caufe any of
his fubjeés to be arrefted or imprifoned. The
reafon affigned for this perfopal incapacity of
the fupreme magiftrate of the country to exer-
cife thefe a&s of civil power, isa very juftand
fatisfaCory one : it is gecgufc he is not ame-
nable to any of the courts of juftice in the
kingdom, asa defendant, to anfwer the com-
plaints of any of his fubjects concerning any
anjuries he may have dong them by the im-
proper exercife of his authorigy. Since there-
fore he is pot compellable to make fatisfaction
to the perfons whom he might wrongfully
imprifon, the law fays he ﬂ.xalignot have power
to imprifon any body at ail, but that, if he
fhall attempt to do fo, his warrant of com-
mitment under his hand and feal thall not be
deemed of fufficient anthority tojufkify thejailor
in detaining the perfon whom he fhall havecom-
mitted to hjs euglgdy, or to prote& him againft
2 civil aftion of trefpafs and falfe imprifon-
ment brought againf him by the perfon fo
| imprifoned.
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imprifoned. This is clear and fettled law,
. and of very long flanding. For, in the year-
book of the firft year of Henry VII. page 4,
platito 5> we meet with the following fhort,
but curious, paﬁ'agg, which was afterwards
cited by Sir Edward Coke in the debates on
the famous Pstition of right. Hufy, chief
- pufiice, difust, Qe Sir Fobn Markham difoit au
1o Bidward le 4, que sl ne post arrefler un bomme
fur fulpscion de treafon ou felomse, ficome afcuns

de fes:liges puiffent 5 parceque, Ji 3 face tort, le
parti ne poit aver altion. * Hufley, (the

chief juftice of the King’ s-bench in the firlk
ysar of Henry VII.) faid, that Sir John Mark-
- ham, (who had been chief juftice in the reign
of Edward IV.) had faid to ng Edward IV,
that he could not gsrelt any man upon fufpi-
cion of treafon or felony, as fome of his Ma-
jetty’s liege {ubjeéts might do; for this reafon,
that, if Be was to do wrong, the injured party
could have go action againit him.” No in=
- comvenience arifes from this reftraint upon the
 penfonal power of the King; becaufe there are
always magiftrates enough appointed by him,
who have authority to commit all offenders
againtt the laws to prifon. upen juft and fufh-
ment information given before them upon
- cathy and who' {when they adhere to the rules
whigh the law prefcribes,) are fufficiently. pro‘
. sed¥ed by the law in the execution of this part
of their duty, to be above all fearof bemg

-.‘mahﬁcd on that account. |
Ff The
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'The fame law {ubfifts in the Americai pro-~
vinces with refpet to, the power of the Go-
vernour ; and for the fame reafon. He cannot
imprifon any of the king’s fubjects under his
government by his own warrant, or order, of
commitment ; becaufe he cannot be fued and
compelled to pay damages to the parties whom
he might thereby have injured, in the courts
of the province of which he is governour.
General Carleton therefore had no authority
to caufe Mr. Thomas Walker of Montreal to be
arrefted for high treafon, or any other crime, by
his own warrant, or order, even tho” we fhould
fuppofe Mr. Walker to have been guilty of it,
and the general to have had the fulleft informa-
tion, upon the oaths of credible witneffes, that
he was fo. But this could only be done by Mr.
Hey, the chief juftice of the province, if he
really was chief juftice of the province at that
time, that is, if his commiffion of chief
juftice had been renewed fince the firft of May
Iaft, when his former commiffion was (to-
gether with all the other judicial commiffions
in the province,) vacated by the Quebeck-aét.
If he was not chief juftice of the province at
_ that time, that arreft of Mr. Walker ought to

have been made (if it could be legally made at
all,) by Meffieurs Frafer, Marteilhe, and Roa-
ville, the three confervators of the peace for the
diftri& of Montreal (mentioned above in page
154) whom General Carleton appointed to that
vew office on the 11t day of May, 1775, to pre-

vend
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¥ent the total anarchy into which the province
would otherwife have been thrown by the va-
cating claufé of the Quebeck-act. Itistruein-
deed that juft objeGtions may be made even to
their authority, becaufe they were appointed,
(as I'underftand,) by the fingle authority of the
Governour, without the concurrence of the
ccouncil of the province; whereas they ought,
according to the claufe herein before cited,
(in page 220,) from the Governour’s new cor-
miffion, to have been appointed by the Go-
vernour with the advice and confent of the faid
‘council. For the appointment of the firft new
judges by commiffions fpecifying the powers
they are to exercife, after the abolition of all
the former courts of juftice in the province by
the vacating claufe of the Quebeck-a&, 7s in
truth erecting nmew courts of judicature, which
the commiffion direéts to be done with the
confent of the council : and it is only when
~ the courts of judicature of the province have
been regularly eftablithed in it, and their pow-
ers and jurifdjctions legally fettlgd and defined,
(either by the King’s letters patent under the
‘great feal of Great-Britain, agreeably to the
power referved to his Majefty in the Quebeck-
a@, or by the joint a&t of the Governour and
council of the pravince, agreeably to the claufe
above-mentioned in the Governour’s new com-
-miffion;) that the Governour, (according ta
his commiifion,) may by his fingle authority
appoint the judges who are to fill them. How-
N Ffa ever
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ever, thofe confervators of the peace, if théy were
not legal magiftrates duely appointed according
to the dire@ions of the commiffion, were the
perfons who came the neareft to that character
of any perfons in the province: and therefore
they, and not the Governour, ought to have
iffued their warrant to arreft Mr. Walker for
high treafon, if in truth there was fufficient in~
formation upon oath to juftify fuch a ftep. And
this was the condué General Carleton purfued
in November, 1766, when he was Lieutenant-
overnour of the province. He did not then
gimfelf iffue warrants to apprehend offenders; .
but left the fix gentlemen at Montreal, who
were charged upon the oath of one Mac-
Govock, (an accomplice,) with a concern in
the cruel affault and wounding of this very
Mr. Thomas Walker on the fixth day of De-
cember, 1764, to be apprehended by the
warrant of Mr. Hey, the chief juftice of the
province; and only gave an order to the
worthy Licutenant-colonel Mafley, (who was
at that time the commanding officer at Mon-
treal,) to give the provoft-marthal, or fheriff,
of the diftri® of Montreal fuch a guard of
foldiers, to affift him in the execution of the
chief juftice’s warrant, as he fhould defire.
This was alting regularly and agreeably to
law. I cannot conceive therefore how it .
comes to pafs that on the late occafion he has
taken upon him to iffue his own warrant, or
order, to apprehend Mr. Walker, unlefs'it be
upon
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“upon a fuppofition that he was’ authorized to
do fo by the martial law, which he had efta-
blithed in the province. But, (befides that
he had eftablithed martial law in the province
at a time when it ought not to have been
eftablithed, becaufe juftice could have been
adminiftered by the King’s courts in the pro-
vince in the ufual manner,) I pre(ume it is {fuffi-
ciently evident, from the authorities cited abova
in the foregoing Reflettions on.Martial Law;,
that that fpecies of law relates only to mariners
and foldiers and the perfons who join thems
felves to them, and confequently could -not ¢
_ be legally exercifed with refpe& to Mr. Thos *
mas Walker, who was not either a foldier or
a militia-man, but continued in the capacity *
of a man in trade, carrying on his pot-ath
works at his country houfe at Aflumption.

It is plain therefore that this arreft of Mr.
Walker by the Governour’s own order, is not
to be juftified either by the principles of mar-
tial law or by thofe of the common or the
ftatute law of England. If therefore it can -
be juftified at all, it muft be by fuppofing that, -
by the revival of the laws and cuftoms of
Canada, in all matters of property and civil
rights, By the late Quebeck-a&, the high
powers of government ‘exercifed in that pro-
vince by ‘the French governours and intend-
ants, in the time of the French government,

e v ' are

Ly
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ave again revived and vefted in the perfon of
the Governour. Now, if this be the ground
upon which this arreft of Mr. Walker is to be
juftified, it 1s'a plain and ftrong confirmation
of the apprehenfion entertained by Mr. Dun-
ming at the time of debating the Quebeck-bill
in the Houfe of Commons, that fuch a re-
eftablithment of an arbitrary authority m the
Governour would be the confequence of that
pernicious a®. ‘The words matters of property
and civil rights are exceedingly extenfive, and
therefore exceedingly dangerous. To common
ears they feemed to convey no other meaning.
than this, ¢ that in the defcent of landed
eftates, the dower of widows, the diftribution
aof the effets of perfons who die inteftate, the
cuftomary dues of feigniors from their tenants,
(fuch as their right to a toll from them for
grinding their corn at their, (thefeigniors) mills,
and their right to a fine upon the alienation of
their lands,) and the like indifferent matters,
which are no way connetted with the liberty
of the fubje®, the former laws and cuftoms
of Canada fhould be obferved.” Butitisa
well-known maxim, that Dolofus verfatur in
&eneralibus ; and therefore Mr. Dunning, with
his ufual penetration and fagacity, fufpe@ed
that on this occafion more might be meant than
wet the ear, and that the arbitrary powers of
government exercifed formerly by the French
governours and intendants might be intended
to be revived by them: at leaft he thought

that
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that they might-afterwards- be made ufe of
for that purpofe, though it fhould not have
been intended by the framers and fupporters
of the bill. He therefore fuggefted the ne-:
ceflity of inferting a fhort claufe in the bill fox
giving- the inhabitants of that province, in’
exprefs terms, the benefit of the writ of babeas
corpus, and of all the laws of England that
relate to the protection of the liberty of the
fubje@&. And, in the further progrefs of the.
bill, Mr. Dempfter made a motion for the in-
fertion of fuch a claufe : but it was foon put tq
the vote, and carried in the negative. But now,
from this arreft of Mr. Walker by the Go-
vernour’s own .order, (fuppofing it to have
been done under the authority of the late act,)
the neceflity of inferting fuch'a claufe is quitg
apparent. ' R
' E PS3T
_In the decount of the Proceedings, &c. p)ages
50,---74 I have inferted, a draught of.an ac
of parliament for eftablithing' in .the p{“‘gvincq
of Quebeck, for the {pace of feven years only,
a legiflative council of as free and indepen=
derit a conftitution as I could. contrive, with’
a reftriction on their power with refpe& to.the
impofition of taxes.' I have finge thought
that the four following reftrictions, with' re-
fpe@t to the power of making laws, would
alfp be highly uleful.  They fhould bs ié},troé
' ' ) pee

N3
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duced in page 63, immediately after the firft
provifoe (which is againft the power of taxa-
tion,) and before the fecond- provifoe, which
~ relates to the number of members of which
the council is to confift, fo as themfelves to be.
the fecond, third, fourth, and fifth provifoes,
ar the third, fourth, fifth and fixth fecions,
of the draught.

Four additional ProvisoEs, to be in-
{ferted in the draught of an a& of

~ parliament for eftablifbing a legifla-

. tive council in the province of Que-
beck, printed in the Account of 2he
Proceedings, &c. pages 50, 51,
&c. 74, ' '

ROVIDED ALSO, and IT IS HEREBY
FURTHER ENACTED, that none of
the faid laws, ftatutes, and ordinances fhall
appoint any eapital punithment, or any pu-
nifhmfnt affe@ting the members of any of his
Majeftl¥’s fubje@s in the faid province, or any
other punifhment whatfoever but fine and
imprifonment, for the new offences which
they fhall find it neceflary to create ; and that,
{fo far as any of the 'Zid laws, ftatutes, or
ordinances fhall appoint” any capital pagith-
ments, or any other punithments than firie and
imprifonment, they thall be utterly void and
aof no efte@ whatfoever, -
’ IV. PRO-
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237y, PROVIDED ALSO, and IT IS
HEREBY FURTHER ENACTED, that
", none of the faid laws, ftatutes, or ordinances,
~ that fhall ordain any. crime to be punifhed by
"""an imprifonment of more than three calendar
“moths, fhall be in force until it fhall have
~ been fent over to England, and fhall have
~been approved and allowed by the King’s
“Majefty by his order in his privy council, and
‘the faid royal allowance of the fame fhall
} have been made known to the people of the
.- faid province by publithing the¢ faid order in
_council in the Quebeck Gazette.

V. PROVIDED ALSO,and IT ISHERE-
:BY FURTHER ENACTED, that none of
the faid laws, ftatutes, or ordinances, fhall re-
late to any alteration of Religion in the pro-

" 'vince, or to the encouragement or difcourage~
. ment of either the Roman~Catholick or the
.- Proteftant religion in.the fame; and that, fo
far as any of them fhall have any fuch ten-
«dency, they fhall be utterly void and of no
-authority whatfoever. - S

- VL. PROVIDED ALSO,- and IT IS
HEREBY FURTHER ENACTED,, that
.fione of -the faid laws, ftatutes, or erdinances,
- :fhgll in any wife abridge, -or diminith, the li-
- ‘berties, -rights, and immunities of his Ma-
.-jefty’s- fubjeks in the-faid province, that are
fet forth in the good fatutc of -the third ysar
v Gg of
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t¢f the reign of the late King Charles the
firft, commonly called The Petition of Right,
or in the ftatute of the thirty-firft year of
the reign of the late King Charles the fe-
cond, concerning the writ of Habeas corpus,
intitled, < An aét for the better fecuring the
fiberty of the fubject, and for prevention of im-
prijonments beyond-the feas; or in the ftatute of
the firft year of the reign of the late King
William and Queen Mary, intitled, ¢ .4n aéf
declaring the rights and liberties of the fubjelt,
and fetrling the fucceffion of the crown;” and
that, fo far as any of them fhall have any fuch
tendency, they fhall be utterly void and of Ro
authority whatfoever.

With thefe additional provifions the legifla-
tive council above-mentioned, (which differs
widely, as we have thewn in the Account of
the Proceedings, &c. from that which is efta-
blithed by the late Quebeck-a&,) might per-
haps be a tolerable inftrument of government
for the province of Quebeck for a few years ;
though, I confefs, a much /kfs defireable one,
to all lovers of liberty, than an affembly chofen
by the people. I have only propofed it upon
a f{uppolition that his Majefty’s minifters of
ftate thould perfift in their refolution not to
fuffer an affembly to be eftablifhed in the pro-
vince : in which cafe it will be ufeful to leflen
the evils, that may be apprehended from a
legiflative council, as much as poffible. Itis

with
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with that view only that I formerly prepared
the above-mentioned draught of an act of par-
liament for eftablifhing a legiflative council in
the province of as fafe and free a conftitution
as I could devife: and with the fame view I
have now added to that draught thefe further
provifions for regulating and reftraining its
powers. If any laws creating new felonies,
or other crimes, that may require other punifh-
ments than thofe of finc and imprifonment ;
or any laws concerning religion ; fhould here-
after be thought to be expedient for the pro-
vince; the fafeft and beft way of proceeding
in matters-of fo important a nature, will be to
eftablith them by new alts of the Britith
parliament itfelf, pafled, as-the occafions fhall
require, for that purpofe.

Refle&tions on the probable confequen-
ces of employing Canadian troops
againit the people of New-England
and the other united provinces of
America.

Firft publithed in a Letter to the Printer of

the Publick Advertifer, on the joOth of
Auguft, 1775,

S it is certain, by advices received from
Canada, that General Carleton is endea-
vouring to raife forces amongft the inhabitants

Gg 2 of
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of that province, to be fent againft the rebel
provincials in the Maflachufetts Bay and pro-
vince of New-York; and as many people,
from an opinion of the courage and altivity
of the Canadians, and their fkill in the Ame-
rican manner of making war by bufth-fighting,
feem to entertain great hopes of good fuccefs
from this meafure, I think it may not be im-
proper to lay before the publick, by the means
of yo.'r paper, fome reafons of weight that I
have iieard alledged upon this fubje& by per-
fons well acquainted with that country, which
{feem to me to prove beyond a doubt that this
proje¢t (which feems at firft fo plaufible,) will
be attended with confequences of a quite con-
trary kind, moft pernicious to his Majefty’s
fervice in America.

In ftating thefe reafons, I fhall fuppofe that
General Carleton is able to raife a body of fix
thoufand Canadians, zealoufly difpofed from
principles of religion, and (if you pleafe) of
mnew-born loyalty to their conqueror and fo-
vereign, to act againft the other Americans ;
for this feems to have been the hope and view
of thofe who are inclined to try this meafure,
as well as of thofe who advifed and promoted
the latas.Quebeck-a&, which feems to have
been intended to keep the Canadians in a dif-
pofition to be fo employed; yet I muift ob-
ierve at the fame time, that the lateft advices
from Quebeck reprefent the Canadians as very

averfe
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averfe to this fervice, and as having aGually
refufed to engage in it as volunteers. What
they will do if they thould be ordered or preffed
into the fervice in the King’s name by General
Carleton (who has lately eftablithed martial
law in the province, feemingly with a view to
be able to afe this method of raifing them,
fince the province at the time of his eftablith*
ing martial law was in a ftate of perfect tran-
quillity, and the courts of juftice at full liberty
to fit and adminifter juftice, according to the
ufual forms of law, with perfe&t peace and
fafety) remains yet to be feen. But in general
we know that perfons that are forced into a
~ fervice thatis difagreeable to them, are not apt
© to exert themfelves in it with zeal and {pirit.
However, let us for a moment fuppofe them
raifed and well-difpofed to a& with vigour
againft the other Americans; the queftion is,
whether the empleying them in this manner
will do more good than harm? Now 1 appre-
hend that the King’s fervice in America, and
the reduction of the rebel provinoials, weuld be
better promoted by keeping the Canadians at
home within their own province in a ftate of
ncutrality with refpe& to the prefent conteft,
but yet ready to defend their own province
againft the incurfions of the Americans, than
by carrying this fame formidable body of fix
thoufand Canadians (and the moft fanguine
partizans of the meafure do not prefume to

think of a greater number) out of the limits
of
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of Canada to make war upon the othey
Americans,

For, in the firft place, if Canada is neuter,
all the corn they are able to export (which is
begween four and five hundred thoufand bu-
fhels) may be fent as a fupply to General
Gage’s troops at Bofton, who otherwife muft
be fupplied with corn either from England
and Ireland, acrofs the Atlantic Ocean, or
from Nova-Scotia, which I believe does not
afford {o large a quantity for exportation as
Canada, more efpecially at this time, when
great numbers of people are gone thither ffom
the continent of America, to avoid the calami-
tles of war. And a good deal of live cattle
may be fent in the fame manner from Canada
to General Gage’sarmy. Now this, I conceive,
muft be an objet of great importance to the
King’s troops at Bofton, to whom all the reft
of the continent of America affords not a
pound of bread. But if the Canadians break
their neutrality, and march out of their pro-
vince againft the other Americans, this ad-
vantage will be totally loft: for the other
Americans will, in return for thefe hoftilities,
moft infallibly make incurfions inte Canada,
and deflray both the corn and the habitations
of the Canadians. This they can eafily do
whenever they pleafe, becaufe they are in
goffeflion of thofe two very important for-
wefles, Ticqnderoga and Crown Point, which

are
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are.the very gafes of Canada; without whick
no troops can pafs either into or out of thas
province, otherwife than by fea, with the te-
dious navigation of - the river St. Lawrence,
the mouth of which is no lefs than 360 miles
- diftant from the town of Quebeck, and 540
from Montreal. How thefe moft capita)
palts came to be furprized by. the provincials,
let thofe perfons explain whofe duty it was to
referve them. But now that the provincials
ﬁave got pofleffion of them, itis probable they
will keep it for along time, as it will be a worls
of exceeding great difficulty to retake them.
And while they do keep poffeflion of them,
#t 1s moft certzin they have it in their power,
whenever they pleafe, to pour in parties of
three or four hundred men into the richeft
and moft fertile part.of the province, aboug
Montreal, to burn the houfes, and deftroy the
corn and other ftores of every kind. Nor let
it be imagined. that the Canadians can hinder
them from doing fo, fo long as they are
mafters of thofe two. pofts, even though we
thould allow the Canadians to.be braver men,
better foldiers, better markimen, better woodf-
men, better bufh-fighters, better every thing
than the Englifh Americans, apd able to beat
double their own number of the latter where-
ever they meet them, as fome people have
heen taught to believe them : for while thefs
terrible fix thoufand Canadians are employed
in the Englifh provinegs ip laying _Waﬁlf : tllze
back-
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back-fettlements of Maffachufets Bay, Con-
neéticut, and New-York, or are encamped
with General Gage at Bofton, or whete-ever
elfe he fhall take poft, in order to enable him
to make head againft the grand provincial
army, they will be evidently unable to defend
their own province againft the above-men-
tioned incurfions of the other Americans from
Crown Point: and as to the Canadians, that
will then be left in Canada, they will not be
above 10,000 men more ‘in the whole country
able to bear arms, who will be difperfed in
feparate habitations along the banks of the
river St. Lawrence, and two or three rivers
that run into it, for the fpace of 250 or 300
miles, taking care of their private affairs, and
particularly of the cultivation of their lands.
Now what refiftance can thefe people make to
two or three different parties of Americans,
of 200 men each, entering the province from
Lake Champlain at the fame time, and taking
different routs through the country, one on
each fide of the river Richlieu, (which takes
its rife from Lake Champlain) and another
along the fouth-fide of the river St. Lawrence,
and perhaps a fourth venturing to crofs the
St. Lawrence,; and lay wafte the lands on the
north fide of it, and all bent only upon-de-
vaftation, and retreating as foon as they’
ceive any body of  people colleGed to refift
them? I believe every one muft be fenfible,
that it will be impoffible to prevent, or refift,
o fuch
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fuch incurfions. And as a proof from experi-
ence that it would be fo, it fhould be remem-
bered that the celebrated Major Rogers once
penetrated in this manner into Canada, in the
laft war, (while it yet belonged to the French
king, and the Canadians were moft ftrenuous
in defence of it) as far as the town of Three
Rivers, that is, go miles beyond Montreal,
in the road to Quebeck : and then, upon no-
tice that fome French troops were marchin
to oppofe him, retreated again with fafety
_into the adjoining Englith provinces. Thefe
“incurfions will therefore be unavoidable, fo
. Jong as Crown Point and Ticonderoga remain
- in the hands of the provincials, unlefs a ftrong
body of troops be encamped on fome neigh-
bouring part of the banks of Lake Champlain,
~or perhaps on the two oppofite banks of it, to
watch the motions of the provincials at Crown
. Point, and the parties that may be fent from/
thence to make incurfions into Canada. And
“thefe troops too fhould be pofleffed of a con-
iderable water-force of large boats and fmall
ﬂoops of war upon the lake, (which mutt all
be built upon it) to oppofe the Americans
upon the lake, in cafe a ftrong party of them -
fhould be bold enough to venture to. pafs
along the lake between the two royal camps
on the banks of it, and land on the further
fide of them within the province; an expedi-
tion which, though hazardous, would be by
no means impofiible, if we confider the en-
: | Hh - thufiafm
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thufiafm with which they appeatr to be ani®
tated in the prefent unhappy conteft, even
when they are fighting againft their proteftant
feliow-fubjeés, his Majefty’s regular forces,
who are only doing their duty, and obeying
their orders in endeavouring to fupport the
authority of parliament; and much more
therefore when we confider the rage and in-
dignation which they would feel at haying
been invaded and molefted by their late con~
quered enemies, the Canadians, thofe bloady,
favage, popifh dogs, as they would call them,
whom the parliament feetns, by the late Que-
beck-aét, refolved to continue in the condition
ot papifts and f{laves, on purpofe to cut their
throats. For thefe are the fentiments which
the Americans have exprefled concerning the
late Quebeck-act; and this is the fpirit with
which they ‘would certainly act againft the
Canadians, in calc the Canadians fhould take
part in this war againft them : fo that'in truth,
the cruelleft thing that can be done to the
poor Canadians (whatever kindnefs may be
profefled towards them) is to involve them in
the prefent war. And indeed I believe they
are fenfible of the extreme danger of their
acting offentively on this occafion agaiaft their
more numerous and powerful neighbours in
the Englith colonies, and are on that account,
as well as others, moit anxioufly defirous to
continue neutral. They are confcious that it
is not merely defeat in battle, but cxtermina-

ticn,
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Lign, or the mof fevere [ubjection, that they
would have to’fear from the provincials, in
cafe they fliduld a@ againft them, and fail of
fuccefs in the conteft. However, to return
to what I fet out with mentioning, I prefume
it is now {fufficiently apparent that, if the
Canadians are made to a¢t againft the rebel
Ammericans, their country will infallibly be
laid wafte, and will confequently be nolonger -
able to fupply the King's troops with corn
and ‘other provifions. And this I apprehend
will be a confiderable difadvantage to the King’s
fervice, and perhaps more than counterbalance
the advantages that may be derived from the
a}fﬁi{,.’cance of a body of Canadians.

But, in the fecond place, I apprehend that
the devaftation of Canada, by the incurfians
of the Englith Americans, will have even 2
fill further bad effe@®. For it is probable,
that the Canadians who are engaged in the
King’s fervice, when they hear that their
‘Roules are burnt, and their lands laid wafte by
rhe provincials, and their wives and children
reduced to a ftarving condition, will think it
neceflary to defert this fatal fervice which
expofes them to fuch a variety of mifery, an-
make what terms they can for themfelves with
the Americans; in which cafe it is much to
be apprehended, that they will be forcel even
to join the Americans in the oppofition 1o
Great-Britain. 'The populir leaders amon xft
. Hh 2 . th
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the Englith Americans may then, when they-
have them at their mercy, proteft againft what
they will ftyle, (a: heretofore ir. England in
the civil war) ~ dezcflable neutr-l:ty, and infift
upon their joining with the other nrovinces in
fupporting vt ey -l the commeon caufe
. of American liberty; -d diftrefs nnd necefiity
will oblige the C. 1 ..ans to comply. And
thus by this attempt to m-lc ufe of the Cana-
dians to reduce the revolted provinces, we may
caufe them to be ultimatcly drawn in to the
wide-extending vortex of this unhappy Ames
rican rebellion.

Such will probably be the effe@s of this
unconftitutional and left-handed policy of
arming a fet of new popifh iubjccts to reduce
the other Americans to obedience. It would
therefore, as I conceive, be a much wifer
condu to preferve the Canadians in a ftate of
neutrality and tranquillity, which I am in-
formed the provincials are at pr.fent willing
to allow them. Thefe thoughts, Mr. Printer,
are not wholly derived from my ‘nwn con-
fideration of this important {fubje&, but have
been partly {uggefted by other perfons who
are well acquainted with the fituation of that
province, and the temper of its inhabitants ;
and they have appeared to me fo juft, that I
have found myfelf obliged to affent to them :
and for this reafon I take the liberty of offering
them to the confideration of fuch of your

readers
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readers as take a concern in the prefent moft
melancholy conteft. I heartily with "that all
the Americans were reduced to the obedience
of parliament; and I wifh ftill more heartily
that they would, of their own accord, return
to it, and lay afide their apprehenfions of the
remote and poffible, but, in my opinion, im-
probable opprefiions, under which they may
labour in fome future time from any exertion
of that authority : for hitherto (I mean, be-
fore the Bofton Port-bill and other fubfequent
acts of parliament, which are the effecs, not
the caufes, of their refiftance to parliamentary
authority) I do not fee that they have had any
juft, or at leaft any great, fubject of complaint.
But things that are right and neceflary (as the
fupport of the authority of Great-Britain in
America appears to me to be) ought to be
done in a right manner, and &y right and proper
ynftruments. And the friends of the principles
which eftablithed the prefent royal family on
the throne of thefe kingdoms, and excluded
from it, by the a& of fettlement in the 12th
year of king William, the only fon of the
preceding king (then a boy of 12 years of age)
cmerely becaufe he was bred a Papift, and
. sconfequently was thought likely to entertain
.in his future and riper years, maxims of
Tgovernment incompatible with the Englith
conftitution, will never be brought to think
that an army of popifh fubjecs of the crown,
uwhether Canadians or Infh (for thofe alfo
AR TS arc
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are talked of on the prefent occafion) is a fit
inftrument for this purpofe. It is a cankered
and poifonous inftrument, that will add venom
to the wounds of the nation, and lay the
foundation of much greater diforders and
difficulties than thofe it is employed to re-
move. '

In the year 1772 Mr. Maferes had prepared,
for the confideration of his Majefty’s minifters
of ftate, a very long draught of an a‘i of par~
liament for fettling the affairs of Religion in
the province of Quebeck. It contained §3
printed pages in folio. The aim of it was to
tolerate in the moft ample manner the worthi
of the Roman-Catholick religion in that pro-~
vince, agreeably to the capitulation in 1760
and treaty of peace in 1763 ; but, at the famé
time, to countenance and encourage the Pro-
teftant religion in fo powerful and efficacious
a manner that it could hardly have failed of
gaining ground and fpreading itfelf amongft,
the Canadians in the province, and more efpe-
cially. among the priefts, by very quick ge-
grees. The convents of monks and, nuns
were to have been gently fupprefifed, by pro-
hibiting the admiﬁi%n o¥ r?epvg memberz }i)nto,"f
them. The popifh bithop was to have been
reftrained from exercifing the powers of fuf~'
pending and depriving priefts of their ben=fices

' : ‘or:
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or the right of exercifing their {piritual func-
tions, and was to have been permitted only to
ordain new priefts, when neceflary, to confirm’
adult perfons, and tonfecrate new churches
and burying-grounds, and other things to holy
ufes: in fhort, he was to have been reduced
to the neceflity of being only, what he had
probably ftipulated in the year 1766 that he
would be, un simple faifeur de prétres. And
after the death of Monfieur Briand, the pre-
fent bifhop, it was provided that there thould
be no popith bifhop at all in the province:.
but that the ordination of the young Roman-
Catholick priefts fhould be otherwife provided
for in the manner herein above defcribed, in
pages 142, 142, And in the room of the faid
popifh bifhop, a proteftant bithop was to have
‘been fent into the province. In the mean
time the patronage of all the benefices in the
province, (except thofe which belonged to
private patrons,) was to have been vefted in
the Governour of the province, inftead of the
- bithop; and the parith-priefts were to beye
been permitted to marry, without any danger
of lofing their livings, provided they cculd,
obtain the confent of their parithioners to
their retaining them. And, to encourage them
to do {o, their widows were to have had 2
dower out of ‘their benefices, amounting to.
one fixth part of its annual value, where the
 benefice was worth more than a thoufand
- buthels of corn per envum, And evea thit
‘ monks
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monks and nuns now in the province wefe to
have been permitted to marry, if they had
chofe it, without lofing their fhares of the
revenues of the convents they refpectively
belonged to. And other important regula-
tions were recommended, which would have
operated powerfully in favour of the proteftant
religion. With all thefe precautions taken in
favour of proteftantifm, it muft be confefled
that there was a claufe in this draught of an
a¢t of parliament, by which the Roman-Ca-
tholick religion would have been in fome
degree eftablithed; as it directed that the
Romith priefts fhould have a legal right to
their tythes from their Roman-Catholick pa-
rithioners only, in the manner prefcribed by
the late a&t. This perhaps was going too far
in favour of the popith religion :---moft cer-
tainly it was going farther than the Britith
nation were obliged to go by the capitulation
and treaty of peace, as has been fhewn at
large in the dccount of the Proceedings, &c.
pages 181,—-199. But it was done for the
fake of the Proteftant, not the Roman-Ca-
tholick, religion, and to keep the Canadians
in the habit of paying tythes, to the end that,
when they fhould have embraced the Pro-
teftant religion, (which it was fuppofed would
happen in the courfe of no very great num-
ber of years by means of the encouragements,
given to that religion by the other provifions
of the bill,) the proteftant clergymen, who

would
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would thén poffefs the benefices of the province,

niight not be deftitute of a reafonable mainte-

nance. But in this draught the exclufion of all
other perfons in thes province who refufed to

take the oath of fupremacy, (except the faid

parifh-pti¢fls,) from places of truft and profit,

prefcribed by the grand, fundamental, ftatute
of the 1t of Elizabeth - (above-mentioned in the
Aecount of the Proceedings, Sc. pages 186, 187,
&c.) was continuéd ; o that no popith judges
or other magiftrates could have been appointed
under it, and much les could a popith army
(commiffions in which are the moft important
and dangerous offices of truft and power that
can be held,) have been raifed under it.

The having prepared a draught of an a&t of
. parliament of the nature and tendency above-
defcribed, for the “fettlement of the affairs of
religion in that province, ought riot, one weuld.
Imagine, -to have fubjeted the perfon who pre=.
pared it, to the imputation of having been the:
advifer of the eftablifhment of popery in the
faid ‘province in the manner. in which it has
been eftablifhed by the late® Quebeck-act, that
is; by ‘mérely and folely giving’ the Romifh;
priefts a legal right to their tythes, without apy
provifions whatfoever for the encouragement 4"
the :Proteftant raligion ;- fince the object of the-
faid draught was evidently to undermine ands¢
extinguith, (by gentle methods,) the Roman-;
Cutholick religion, whereas that of the late alk

it 11 of
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of parliament, or at leaft its tendency, feems to
te to render that religion perpetual. Yet in the
Norwich Mercury of February 11, 1774, a
letter to the printer of that paper was publifhed,
in v hich that imputation was infinuated. The
obje& of the writer of this letter feems to be
to dcefend thofe parts of the late Quebeck-a&t
which relate to the Roman-Catholick religion :
and in juftification of the claufe which gives to
the Romith priefts a legal right to claim their
tythes, he does me the honour to cite the au-
thority of my above-mentioned draught of an
act of parliament on that fubject. This letter
was as follows.

To the Printer of the Norwich Mercury.

SIR, January 8, 1775.
I FIND from fome papers, which I had not¢
with me, when I fent you what was infested
in your laft, upon fome paflages in the letter of
¢« A confiftent Whig,” that I was miftaken in
faying that the parochial clergy of Canada were
entitled to their tythes, Sc. by the faith of treaty.

In the 27th article of the capitulation of
#Inntreal, September 1760, demand is made
and granted “ of the free exercife of the Roman-
Catholick religion to fubfift entire, &c.” But the
further de:nand, ¢¢ that the people fhall he
obliged by the Englith government to pay the
priefts their tythes, &c.” #s referred to the king's
E’lﬁ’tyfzi't’. )

The
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- 'The priefts, however, continued to take their
tythes, &c. unmolefted, 'till the definitive treaty
in February, 1763, though there had not been
any declaration of his Majefty’s pleafure con-
cerning it.

Nodemand with refpe to religion was made
by the French king at fettling the treaty, but the
“ toleration of that of the Church of Rome,”
which was agreed to as_far as the lows of Eng-
land would permit.

"This important point ftanding thus, occafion’d
the prefent Mr. Curfitor Baron Maferes, his
Majefty’s late attorney-general of the province,
to ftate it as a matter of doubt, ¢ whether the
payment of the tythes (though the people ftill
continued it) could be legally demanded, and
to whom it ought to be made?”# and to propofe
that provifion fhould be made by act of parlia-
ment, that ‘¢ the Roman-Catholick priefts or
<< curates, fhould be entitled to demand and re-
¢ ceive from all the Roman-Catholick inhabi-
“ tants of their parifhes in the place, and by the
“ name of tythes, as heretofore, the thirteenth
< part of the fruits of the earth, &c.” which
Iiz2 we

¥ Se&. 4th, claufe 3d, of a draught of an act of parlia-
ment for tolerating the Roman-Catholick religion in the
proviace of Quebeck, and encouraging and introducin the
Proteftant, &c. Drawn about 1769 or 1770 by Francis
Maferes, Efq; his Majelty’s Auorney-general to tae
province.

+ Seltion the 11th of the above.
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we find adopted in the a& fo much objected to.
How juftly I leave to yaur readers, after con~
fidering the ftate of the cafe as it is entire be-
tore them.

Popery, in the ftrict fenfe of the term, is fo
far from being eftablithed by it in Canada, as
has been no lefs iniquitoufly than abfurdly afferted
in the promiffory advertifements of eandidates
for feats in parliament, and ftipulations of fac- -
tions of their eleGtors, in the publications of the
conventicle of anarchical deputation in America,
and thofe of every incendiary writer at home,
that it is not fo much as tolerated, but totally
interdicted and fupprefled.

For the royal fupremacy is not only eftablithed
and the papal abolifhed in the province, but the
clergy are obliged to hold their benefices iz
allual acknowledgment of the law under an ex-
prefs deed or grant from his Majefty as Supreme
in ecclefiafticals, inftead of holding them by
inftitution or licence from a bifhop appointed or
approved of by the Roman fee; and all per-
fons there, in any cafes having recourfe to the
juri{diction of that fee are undoubtedly liable to
the penalties of the a&s of Henry VIIL. and
Elizabeth, as it is according to thofe alts that
the royal fupremacy is eftablifhed.

The religion; by which I underftand the
confeflion ot faith with the worthip and cere-

monies
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monies of the Church of Rome, are fo far
from eftablithed, or more than tolerated, as your
more ingenuous correfpondent has exprefled it,
that I hope henceforth, he will think with me,
“that it is only tolereted, and that full as much
advantage is taken as in equity ought, of the
doubtful ftate of the right of tythes by reftrain-
ing the clergy’s demand of them to their own
people only, and appropriating all that may
arile. from the lands of others to the encourage-
ment of proteftantifm in the fupport of a pro-
teftant clergy. |

But however this may be, and though it
clearly appears to me, that the matter as now
ftated affords no more fupport for his thinking
otherwife, than as I at firft had apprehended it
to be, itis a juftice equally due from me to the
publick and to him, to retra&t my miftake.

He that writes for truth; and not for party,
will not be the fecond, publickly to dete¢t an

error he may have entertained in arguing for it,
except when he is not the firft in perceiving it.

I am, SiRr, &c.

In
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In anfwer to the charge infinuated in this
Tetter, to wit, ¢ that I had advifed, in my
¢ draught of an alt of parliament above-
¢ mentioned, the re-eftablithment of the Ro-
¢« man-Catholick religion in the province of
¢« Quebeck, in the manner in which it is
« re-eftablithed by the late Quebeck act,”
1 fent to the printer of the Norwich Mer-
cury, in the month of Auguft, 1775, the fol-
Towing long letter, figned Philalethes, in which
an account ig given of fome of the principal
provifions and regulations, concerning the affairs
of religion in that province, that were con-
tained in the aforefaild draught of an a& of
partiament. Many " of thefe regulations will
probably be thought, by fome people, to be of
too bold and dangerous a nature, to have been
fit to be smmediately adopted by the legifla-
ture, and carried into execution in the pro-
vince, even though the tendency of them may
be approved. And I even doubted myfelf of
the expediency of making them immediately;
though, when the fettlemeat of the affairs of
religion, in that province, thould be taken into
confideration by the parliament, they feemed
to ms to be the moft beneficial meafures that
could be taken upon that fubject. But, as
there were, at that time, no complaints in the
province concerning religion, but the Cana-
dians were perfe@ly ealy and fatished with
the compleat toleration of the Romman-Catho-
lick religion, which they then enjoyed, I

thought,
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thought, it would have been beft to poftpone -
the confideration of that delicate fubje& to -
fome future period, at the diftance of a few
years, and to fettle only the civil affairs of the
province by an immediate regulation ; by de-
termining, in what points the French laws
thould be revived, or continued, in the pro- .
vince, and in what manner the courts of ju-
dicature fhould be conftituted, and juftice
fhould be adminiftered in them, and by efta-
blithing a legiflature, of fome kind or other,
for the purpofe of making the new ordinances
and regulations, which the emergencies of the
province might, from time to time, make ne-
ceflary ; which might be done, either by calling
an aflembly of the people, in purfuance of the
king’s proc%amation of O&ober, 1763, or, (in
cafe, that was not thought to be expedient,)
by delegating a certain degree of legiflative .
authority to the governour and council only,
without an affembly, for a fmall number of
years, and till it {hould become more practi-
cable to fummon an aflembly, and, for that
purpofe, increafing the number of the coun-
{ellors to thirty-one, and making them totally
independent of the governour, though not of
the crown, and providing the other reftriGtions
and regulations of their power, which are men-
tioned in the draught of an a& of parliament
wpon that fubject, above recited in the Account
of the Proceedings, &c. pages 50-+74., The
judicioys fettlement of thefe important moat-
ters,
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fers, to the fatisfa@tion of the Canadians, at
that time, would, as I conceived, have pre-
ared them to receive, with refpect and a
chearful obedience, in a few years after, the
regulations, which it might then be judged ex-
pedient to make in the province, for the more
compleat fettlement of the affairs of religion
in it, the maintenance of the king’s fupre-
anacy, the abolition of the convents and of the
power of the popith bithop, and the gradual
diminution, and ultimate extinction, of the
Roman-Catholick, and encouragement of the
roteftant, religion. But his Majefty’s mini-
gers thought proper, rather to fettle the whole
of thefe different and important matters at one
ftroke, in the manner we have feen, by the -
Quebeck act. My letter, in anfwer to the
above-mentioned letter in the Norwich Mer-
cury, was as follows :

An
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An Account of fome of the principal
"Regulations contained in a Draught
-~ of an A& of Parliament for fettling
- the Affairs of Religion in the Pro-
vince of %ebeck prepared by Mr.
- Maseres in the Summer of the

: ~ Year 1772,

Firft publithed in the Norwich Mercury on
the 26th day of Auguft, and the 2d, the
gth, and the 16th days of Sept. 1775.

To the Printer of the Norwich Mrcmy.

SIR, July 12, 1775,

I Have fome time fince been thewn a letter in
your paper of the rith of laft February, in
which the anonymous writer of it has repre-
fented Mr. M AsEREs, the prefent Curfitor Baron
of the Exchequer and late Attorney General of
the province of Quebeck, as having been the
original advifer of that much-cenfured claufe in
the late Quebeck-a&, which gives the Roman-
Catholick priefts a legal right to their tythes and
other antient dues from the Roman-Catholick
*inhabitants of their refpective parithes ; by which
1 fuppofe that letter-writer would infinuate that
the faid claufe, as it now ftands in the late a&,
Kk is
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i agreeable to that gentleman’s fuggeftion. Now
this is by no means true, he being known to
have lamented the infertion of that claufe in the
late a&, which he confidered as an eftablifh-
ment of the popith religion in that province,
(though of a lefs ample and compleat kind than
if the priefts had been authorifed to demand the
tythes of their proteftant as well as popifh pa-
rithioners,) to which the Britith government
was not in any degree bound either by the capi-
tulation in 1760 or the treaty of peacain 1763,
and for which he did not fee any fufficient
reafon of expedience or policy. Yet it muft be
confefled, that in a certain draught of an act of
parliament for fettling the affairs of religion in
that province, which had been drawn up by
that gentleman in the fummer of the year 1772,
and of which copies had been fent to feveral
perfons of weight and confequence, there was
a claufe for giving the Romifth priefts a legal
right to their tythes from their popith parihion-
ers, (agreeably to the provifion of the late a&,)
as the above -mentioned letter-writer has afferted.
But it would have been right in that letter-writer
to have recollected that it is the duty of an im-
partial witnefs to relate the whole truth concern-
ing every fubje&t upon which he has occafion'to
give his teftimony, as well as to fay nothing
but the truth. And, if he had done fo in the
prefent inftance, he would have told his readers
that, though it is true that, in the draught
alluded to, Mr. Maferes had propofed ta give

the
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the priefts a legal right to the tythes of their
popith parifhioners, yet that in other parts of
the fame draught (which contained §5 printed
pages in folio,) he had recommended {o many
provifions of importance that would have tended
to encourage the Canadians to abandon thé
errors of the Church of Rome and embrace the
Proteftant religion, that infiead of perpetuating
the Roman-Catholick religion (as the late a&t of
parliament feems likely to do,) that draught
would have contributed very powerfully to ex-
tmguith it; and this without any vielence or
perfecution, or the leaft breach of that ample
toleration of the worfhip of their religion to
which the people of that country were intitled
upon motives of humanity and policy as well as
upon the ground of the capitulation and treaty
of peace. But it by no means follows that,
becaufe he recommended the giving the priefts
the tythes of their popith parifhioners when
accompanied with a variety of important pro-
vifions for the encouragement of the Proteltant
religion, and the gradual extin&ion of that of
the Church of Rome, he therefore approves of
that claufe when it ftands fingly by itfelf, with-
out any of thofe provifions, and can tend only
to fupport and make perpetaal the belief of
the Roman-Catholick religion.  Thefe are
furely two very different things; and the writer
of the above-mentioned letter ought, in juftice
to the aforefaid gentleman, to have taken nouce
that they wete fo. Some of thele provifins in
~ Kk 2 favou.
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avour of the Proteftant religion, contained in
that draught of an a& of parliament, were as
follows :

In the firft place it was propofed that all the
convents of monks and nuns in the province,
and likewife the religious community of fecular
priefts of the order of St. Sulpicius at Montreal,
{who are owners, or upper lords, of the whole
ifland of Montreal, befides feveral other eftates,
to the amount, all together, of at leaft 4o00l.
fterling per annum,) thould be diffolved ;----
not by turning the prefent members of efe
{ocieties adrift, and immediately feizing thcir
lands into the King’s hands; but by making a
partition of the lands belonging to each of thefe
religious communities »mongft the feveral mem-
bers of it, who now hold them in common,
and veiting the reverfions of their feveral thaoves
of them in the crown; fo that for the future
the faid lands would not have belonged to all
the members of each fociety in common, but,
every monk, and nun, aud prieft of the fimi-
nary of St. Sulpicius at Montreal, wou!d have
had a feparate lot, or parcel, of the lands that
had belonged to his or her community, and
would have held and enjoyed it during his or
her natural life; and, upon the death of each
of them, the parcel of land which he or the
would thus have held for life, would have ac-
crued to the crown inftead of accruing to the
furviving members of the fociety to which fuch

dead
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dead perfon had formerly belonged. They were
Jikewife to have been permxtted to marry, if
they had chofe it, and yet to retain during-their
hVes the parcels of land that would have been
{o allotted to them, notwithftanding they would
thereby have departed from the rules of the
religious fociety to which they had formerly
belonged. And, on the other hand, they were
to have been permitted to continue ia their
refpective convents and houfes during their lives
in a ftate of celibacy, and in the obfervance of
the rules of their refpective orders, if they had
preferred that manner of life to the other.
And it was further provided that the lands
which fhould then have accrued to the crown
upon the deaths of the feveral members of thefe
religious communities, fthould be vefted un-
alienably in the crown, and -the revenues of
them applied to the fupport of the civil govern-
ment of the province, the whole burthen of
which has hithesto been borne by Great-Britain.

This firft provifion would have foon extins
guifhed the focieties of monks and nuns and
fecular priefts of St. Sulpicius throughout the
province, without the leaft injury to any one
individual ; which would have greatly weakened
the power of the popith religion in Canada.
For the convents and other religious houfes are
she nurferies and fupports of that religion, and
(to ufe a metaphor not unfuitable to the nature
of a religion {o adverfe and hoftile to the Britifly

gevernment
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sovernment as that is,) may be juftly confidered
as its head quarters.

In the fecond place it was propofed in the
faid draught of an a& of parliament, that the
popith bithop of Quebeck fhould be reftrained
from exercifing the dangerous powers of his
office, and confined to the bufinefs of ordaining
new priefts when they were wanted, confirm-
ing adult perfons, and confecrating churches,
church-yards and burying-grounds, and the
like, to holy ufes, and to the performance of
fuch other ceremonies, of a merely fpiritual na-
ture, as feemed to be attended with no incon-
venience to the publick. The dangerous powers
which he was to have been reftrained from exer-
cifing, were chiefly thofe of depriving priefts of
their benefices, of fufpending them from the
exercife of their fpiritual functions and the en-
joyment of the temporal fruits of their bene-
fices, of interdi®ing divine worfhip in churches
and chapels, and of excommunicating perfons
and prohibiting priefts from adminiftring the
facraments to them, as he is well known to
have done with refpect to Mr. Lewis de Lot-
biniere, a Romith prieft in that prevince of a
good family and confiderable abilities, who had
the misfortune to fall under his dilpleafure in
the year 1771, And fpecial penalties were
appointed in that draught to be infli¢ted on the
faid bithop, in cafe he thould prefume to exer-
cife any of the aforefaid dangerous and prohi-

bited
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bited powers of his office, and thould be con-
vited in the fupream court of the province of
having done fo.—— And it was further pro-
vided in the faid draught that, after the death
or refignation of the prefent popith bithop of
Quebeck, no other popith bithop thould be
permitted to exercife any authority at all (even
in thofe lefs dangerous articles of ordaining
priefts, confirming adults, 8c.) in the pro-
vince ; but that a proteftant bithop fhould re»
fide thete in his ftead, for the convenience and
fatisfattion of the clergy of the church of Eng-
land in America, who much wifth for a pro-
teftant bithop in America, and who could go to
Quebeck to be ordained with more eafe than
they can crofs the feas. And, to fupply the
want of a popifth bifthop in the province with
refpect to the neceffary bufinefs of ordaining
new Roman-Catholick priefts, it was provided
in the faid draught that the young Canadians
who fhould be educated for the fervice of the
cburch of Rome in Canada at the college, or
feminary, of Quebeck (which it was propofed
to keep up, with all its revenues, its rules and:
orders, and publick teachers, for that purpofe,)
fhould be fent to England at the publick ex-
pence, and from England to Munfter in Ger-
‘many, or the popith canton of Lucerne in
Switzerland, or to fome other popith country
in Europe, (other than France,) to be ordained.
priefts by the popith bifhop of fuch country;
ang thould afterwards retuq to the pravince of

Quebeck
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Quebeck in the fame manner, at the publick
expence, there to fupply the livings that might
happen te be vacant. This expence would
have been but trifting ; probably not more
than 3 or 400l. a year: and the voyage to
England and journey to Munfter or Lucerne,
(or whatever other place his Majefty fhould
have chofen for that purpofe,) would have
been confidered as a tour of pleafure rather
than a hardfhip, by the young candidates for
holy orders who would have taken them. And
thus the ordination of new priefts would have
been provided for without permitting a popith
bithop to refide in Canada for that purpofe;
and that party of the more zealous and high=
church Roman-Catholicks in the province of
Quebeck, who withed to have a bifhop refi-
dent amongft them for the greater fplendour and
more permanent eftablithment of their reli-
gion, would have been deprived of almoft the
only plaufible pretext they could ufe with the
Britith government to obtain one, and by the
ufe of which they did fo far prevail (as it is
generally fuppofed) with the minifters of flate
in England in the winter 1765, and {pring
1766, as to obtain for the prefent bifhop of
Quebeck, John Oliver Briand, a verbal, fecres
permiffion, (by connivance only, and without
any legal licente,) to go back to Canada (where
he had before lived many years as a prieft,)
in the oftice and character of bithop of Que-
beck, upon a flipulation that he thould cgn—

ne
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fine himfelf to the fingle bufinefs of ordaining
- priefts, or be only (accogding to the expref-
fion which he himfelf is faid to have made
ufe of to his friends in the month of June,
1766, upon his firft arrival at Quebeck in that
charaler,) un fimple faifeur de prétres. But the
event has unfortunately thewn that fuch ftipu-
lations are not much to be depended on.

By thefe provifions the power of the popith
bithop of Quebeck (which now operates as a
center of union to all the Roman catholicks
in the province, fo as to keep them in a firict
adherence to their religion, and to prevent and
- check in the birth, the firft inclinations that
any of them may feel to deviate in any degree
from it or abandop any of its tenets,) would
have been reftrained within due bounds during
the life of the prefent bifhop and totally abo-
lithed after his death ; and every Canadian
- would have been left at full liberty to be as
much or as little a Roman catholick as he
fhould have pleafed. And this liberty would
probably very {oon have operated in favour of
the proteftant religion, fince it is certain that
terror and extream ignorance are the only
means by which the popith religion is {up-
ported in any country,

In the third place it was propofed in the faid
draught of an a& of parliament, that all the
Romith priefts in the faid provmce fhould have

L1 been
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been permitted to marry without lofing their
benefices on that aecount, unlefs a megmorial
was prefented to the Governour by a majority
of the houfekeepers of the parith of which any
fuch married priett fhould have been re&or,
complaining of his marriage as rendering him
incapable, in their opinion, of exercifing the
priettly office, and praying the Governour to
remove him and give them another prieft that
was unmarried ; in which cafe their petition
thould have been complied with, And it was
propofed that the parithioners fhould be at li-
berty to make fush a memorial againft him
only during the laft eighteen months of the
firft two years after his marriage, and, if they
omitted to make it during that time, fhould
be deemed to have acquiefced in his marriage,
and confented to have him continued as their
rector ; and that all complaints againft him

afterwards on that account fhould be of no
effe&t.

It is probable that many of the parifh-priefts
might, by great moderation, affability, piety,
and diligence in the difcharge of their paro-
chial duties, have acquired a fufficient degpee
of intereft with their parithioners to have afe
forded them a kind of moral certainty that no
fuch memorial figned by more than half the
houfekeepers in the parith would be prefented
againft them in cafe they fhould enter into the
married ftate: and under this perfuafion we

may
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muy fuppofe: that, .when an a@ of parliament
fhould-have declared it lawful for them to do
fo, many of them would have entered into that
ftate.” ‘And this, it is evident; would have been
a.great ftep’ towards their becoming proteftants
with refpect to other doftrines. And, the more
to encourage them to take this important ftep,
it was-_further propofed in the faid draught of
an a& of}parliament, that in all the more va-
luable benefices in the province, whofe annual
amount was more than one thoufand bufhels
of corn, the widows of the married incumbents.
ftheuld have a.dower during their lives out of
the benefices of their deceafed -hufbands tosthe
amouit of one fixth,part;of :the -apnual value
of the benefice,.or one half of the dower, of
wigows allowed by the common law.af, Eng-
land out of lay eftatgs.: syen + 1 Lot o
Sl Ter huslueics 6 it has
m:And in the fourth place it was provided in
the faid draught of an a@ of parliament that
the juftices of the peace fhould have had a
power-to join peoplein holy-matrimony as well
as the priefts of either the popith.or proteftant
religion ; - and this by a fimple ceremony fet
forth in the draught, which would have fuited
perfons iof . all, religions in thesworld. - This
was -intended to facilitate the intermarriages of
the Britith and French inhabitants of ,the pro-
vince, and to prevent the obftructions to them
that:might arife cither. from the parties them-
felves, who ~might fcruple to be married ag-
N | L1z cording

’
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cording ta the ceremonies of a religion they
did not believe, or from the priefts, who might
refufe to marry perfons who were not both of
the religion they profefled. T

Thefe, Mr. Printer, are fome of the provi-
fions made in that draught of an act of parlia-
ment for the encouragement of the proteftant
religion in the province of Quebeck, by which
the author of it hoped that the inconveniencies
that might otherwife arife from the revival of
the legal right of the popith clergy to their
tythes might be counter-atted and prevented.
And even with thefe provifions, he doubted
whether it would be expedient to revive this
xight, and was inclined to think that it would
have been better to poftpone the final fettle=
ment of the affairs of religion in the province
to fome future time, and to fettle for the pre-
fent only the laws relating to civil and tempo-
ral matters, and to eftablifth a proper legiflature
in the province. And with this view he pre-
pared three feparate draughts of alts of parlia-
ment, to wit, one for eftablifhing a legiflative
council in the province, (confifting of 31 pro-
teftant members, all unremoveable and un-
fufpendible by the Governour, and removeable
only by the King in council,) for feven years,
and the end of which time he hoped it might
be found practicable and expedient to permit
the people of that country to chufe an affem-
bly, agreeably to the King’s promife in his pro-

clamation
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clamation. of O&ober, 1763 ; .-a fecond for
fettling' the laws of the province, and deter-
mining in what points the French laws thould
. be permitted to continue, and in what .points
they thould be fuperfeded by the Englith laws;
and this. third draught for fettling the affairs
of teligion. And he wifthed either that the
two former draughts thould be adopted by

rliament, or that the matters contained 'in
them thould be fettled in fome better manner ;
and that the latter draught relating to religion,
might have been laid afide for the prefent, and
referved for future . confideration. And this
he the rather thought advifeable, becaufe the
Ganadians-in general were very eafy upon the
matter of their religion, of which they enjoyed
the fulleft toleration that can be conceived, . to
their own great and moft agreeable aftonith-
ment: and, as to the article of tythes, they
were, for the moft part, very well pleafed with
the liberty they had enjoyed ever fince the ca-
pitulation in September 1760, of paying them,
or ‘not, as ‘they liked beft, which, they. faid,
kept their priefts in good order, and made them
lefs infolent than they ‘had ufed to be. .And
accordingly we find that the French petition of
Dec. 1773 (which was prefented to the King
Majefty, about the month. of February, 1774,
and feems to have been the ground of the late
a& of parliament for regulating the govern-
ment of that province,) makes no mention of
any grievances relating to the exercife of the

: f!n.'a , , pOplfh
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popith religion; and contains no requeft that
the people may be obliged to pay the prxeﬁi'thcir‘
tythes. - Indeed the main obje of that peti:
gion feems to have been not a liberty to profef§
the docrines, or attend the worfhip of - the:
Roman catholick religion; (for that'they ak-
ready enjoyed in the higheft degree pofiible;)
---- nor 2 compulfive law to force them to pay
the tythes to their priefts; (for that they were:
well-pleafed to have left to their.own choice
and difcretion 3 ) -—-=but a removal.ef the in-
capacity, arifing from their. religiony ito hold:
places of-truft and power : which removal is a:
thing totally ditinct from toleration; and was.
a degree of indulgence, or favour, which it is
not thought fafe to grant even.to Britith fubs:
je@s of England and Ir¢land, born under the:
allegiance of the crown, that profeis the Ro-
man catholick religion; and to which therefore:
the Canddians cauld be by no means intitled ;-
and which, in the opinion of the gentleman:
who prepared thefe draughts of ats.of parlia-
ment, it was not expedient to grant them.
Upon thefe accounts he thought there was no-
occafion to make any immediate fettlement
concerning the affairs of religion in the pro-
vince, but that it woyld have been more pru-
dent to leave them in their then prefent con-
dition, with the tythes voluntary;:&c. ‘tilt “two -
or three years after the other matters, which’
required a more immediate attention, namely,
the fettlement cf ghe laws concerning temporal
_matters
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rnatierss.apat the appointment of a ‘provincial

legifintdre, {hould have been difpatched. But,
asuhis Mbjefty’s minifters might'be of a diffe-

féntoapinion;: and might refolve to fettle every

thing  relating to the province at one firoke, he

dvew up that third draught-above-mentioned of

dn act for fettling the affairs of religion, in which

he inferted a provifion for every articleupon the

fubject that he could recolle¢t to ftand in need

of one, and endeavoured throughout the whole

of it, to give the moft ample toleration to the

Roman-catholick religion, and even, it muft

be confefled, went fo far as to give the priefts

a legal right to their tythes; but, at the fame

time, abolithed the monafteries both of monks

and nuns ; ---- reftrained the .power of the pre-

fent popifh bithop within fafe and reafonable

bounds ; ----- prevented his having a popith

fucceflor ; and directed that a proteftant bithep

thould after his death, or refignation, refide in

the province in his ftead, in order to transfer

all the weight arifing from the fplendour of that

office. .ta the protettant feale; ---- encouraged

the popith priefts to marry, and provided a

dower for their wives ; —-- facilitated the mar-

riages .of proteftants with Roman-cathelicks,

by appointing a fimple ceremony for that pug-

“pofe, to be performed by a civil magiftrate ; ----
continued upon Roman-catholicks the legal
incapacity to . hold places of-truft and power,
‘under  which .they liec in other parts of the
Britith -empire, ~ard- which would..neceffarily
R have”
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have had a filent, but continual, operation to in.
duce them to quit the errors of popery ;---and
took other precautions that were favourable to the
proteftant religion, and were likely to encou-
rage both the laiety and clergy of Canada to
embrace it. Thefe provifions in favour of the
proteftant religion muft be his excufe for having
propofed in one part of his draught to give the
popith priefts a legal right to their tythes,
which perhaps after all is a meafure that ought
not to have been adopted. Whether it ought
or not, is a point he muft fubmit to the
judgement of candid perfons. But thus much
1s certain and evident, that to give the priefts a
right to their tythes, when the gift is accom-
panied with all the provifions above-mentioned
to weaken and difcountenance the Roman ca-
tholick, and encourage and introduce the pro-
teftant, religion in the province, is a very dif-
ferent meafure from a gift of the fame right
unaccompanied with thofe provifions. And
confequently a perfon -that had advifed the
former meafure ought not to be fuppofed on
that account to have approved the latter, or to
be thought inconfiftent with himfelf if he does
not approve it.

_ Thus much I have thought it neceffary to fay
1 vindication of Mr. Maferes from the charge
of having been the advifer of the claufe in the
late a&t of parliament which gives the priefts a
Iegal right to their tythes. But before I entirely

quit
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quit your paper, 1 beg-leave to add afew words
concerning the meaning of the word effeblifbment
when applied to a religion, which feems to have
fomewhat puzzled your correfpondent the writer
of the above-mentioned letter, as well as fome
other perfons. Now it appears to me that there
are three different methods in which a religion -
may be fupported, which are diftinguithed from
each other by the words, Toleration, Endow-
ment, and Efablifbment. When the govern-
ment of a country permits the profeflors of a
religion to meet together in places of worfhip
of their own building or hiring, and to have
divine worthip performed in them according to
the rites they chufe to adopt, by priefts, or mi-
nifters, of their own, whom they employ and
hire for the purpofe; that religion is faid 70 e
tolerated.

Thus, the Quakers are tolerated in- England,
and thofe of the Prefbyterians, and other pro-
teftant diffenters, who comply with the condi-
tions required by the toleration-act. But the
other proteftant diffenters who do not comply
with thefe conditions, (and who are at this day
much the greater part of the whole body) are
not tolerated, but are expofed to the penalties
of fevere laws for meeting together to worfhip
Gaod according to their confcience, the bithops
having twice refufed their affent to bills pafied
by the Houfe of Commons for exempting them

trom thofe penalties. And in like. manner the
| M m Roman-



[ 274 1

Roman-Cathofick religion was tolerated in Ca-
nada before the late alt of parliament. For the
people were permitted to aflemble in their
churches and chapels to hear mafs and to re-
ceive the facraments according to the rites of
the Church of Rome, and the priefts to officiate
therein, without any moleftation whatfoever :
and the tythes and other profits paid to the priefls
~on this account, were paid voluntarily by the
people who followed that mode of worthip,
without any right in the priefts to compel the
payment of them by a fuit at law, This was
perfelt toleration, |

But it is pofiible that a government, though
it may think it neceflary in point of juftice to
permit the followers of a particular religion to
meet together in moderate numbers to worfhip
God in their own way, may yet not think it
expedient to let that religion take root in the
country in a manner that is likely ‘to increafe
the number of its votaries. And in this cafe
they may forbid its being endowed by gifts of
land, or other permanent property, affigned to
truftees for the permanent fupport of it. This,
I apprehend, would not be inconfiftent with
toleration, nor at all unjuft towards the pro-
feffors of fuch barely-tolerated religion; be-
caufe every ftate has a right to judge of the
utility of the purpotes for which it allows the
property of any of its members to be aliened

n mortmain.
But
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- But on the other hand it is poflible that a
governmert may think a particular mode of
religion, though not worthy to be fupported and
encouraged by publick anthority, yet to be fo
very innocent and inoffenfive to the ftate that
they may indulge the profeflors of it with a
liberty to alien their land, or other property, in
mortmain for the permanent fupport of the
mijnifters 2~ teachers of it; as in England and
other countries in Europe, men are permitted
to found p oteflorfhips of the {ciences in uni-
verfities, or to alien a part of their property in
‘mortmain for the maintenance of the profeffors
of them. Where thisis permitted with refpect
tc any particular religion, and privaté perfons
Lave made ufe of fuch permiffion, and have
fettled permanent funds for the maintenance
of the minifters and teachers ot fuch religion,
 that religion may be faid #o be endowed.

_ Laftly, where the government of a country
‘pravide a fund by their own publick authority
for the maintenance of the mlmﬂers and te:chers
of any religion, fuch a religion is faid 7 ée ¢fa-

bliffed,

Thus, before the reformation the popith re-
ligion was eftablithed in England, becaule
tythes, and other publick funds, were ppomted
by the law of the land for the maintenance of
the priefts that taught it. And at the reforma-
tion, by the ftatute of the 1ft of Elzubcth,
Mm 2 ‘cap: 1.
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cap. 1. for abolifhing the foreign jurifdiction-of
the pope; all priefts who held benefices were
required to abjure the fupremacy of the pope,
and acknowledge that of the queen; that is,
the benefices, or publick funds affigned for. the
maintenance of the publick teachers of religion,
were transferred from the popifh priefts, who
acknowledged the pope to be the head of the
church, to the proteftant priefts who acknow-
ledged the queen to be fo: and by that transfer
the proteftart religion became effablifbed. This
is the only fenfe in which the Church of Eng-
land can be faid to be eftablithed at this day.
Its priefts are paid for performing its ceremonies,
and teaching its dottrines, by funds affigned to
them by the publick authority of the ftate. And
in the fame fenfe the Roman-Catholick religion
may be faid to be eftablithed in Canada by the
late a® of parliament. For a public fund, to
wit, the tythes of the popifh parifhioners, thatis,
of 49 perfons out of 5o throughout the pro-
vince, is thereby afligned to the Romith priefts
as a maint.nance and reward for performing the

ceremonies, and teaching the do&rines of that
religion.

I know that fome perfons have afferted that

this meafure is not an eftablithment of the
~ popith religion in Canada, becaufe the pro-
teftant parifhioners are not obliged to pay tythes
to the Romifh priefts. But this affe@s only
the quantum of the provifion made for the main-

tenance



[ 277 1]

tenance of thofe priefts and the religion they
are to teach. It is fomewhat lefs ample than
it would be if the proteftants were forced to
pay the tythes to them as well as the Roman-
catholicks. But the nature and defign of the
provifion are the fame in both cafes. It is a
tund provided by publick authority for the fup-
port of pricfts, to exercife and teach the reli-
‘gion of the church of Rome. And this, I
prefume, is all that is meant by thofe who
have affirmed that the popith religion zs effabli/b~
ed by this at of parliament, and is all that
the words, efablifbment of a religion, naturallg
and ufually import.

Before 1 conclude this letter, I beg leave to
obferve, that in the draught of the a¢t of parlia-
ment for fettling the affairs of religion in the
province of Quebeck which your correfpondent
refers to, Mr. Maferes has been miftaken in a
point of fa& concerning the gquantum of the
tythes paid to the parifh priefts of Canada in
. the time of the French government; and your
correfpondent has adopted the miftake. Mr.
Maferes in that draught, has ftated the tythes
as having been the 13th part of the fruits of
the earth, at the time of the conqueft of that
country. This he did upon the authority of
the edit of Lewis the 14th, in the year 1663,
which originally appointed the payment of
tythes in that province, and fixed it at that

rate. But upon a complaint of the land-holders
\ of
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of the provincein 1667 to the fiperiour council
of Quebeck, that this was too great a burthen
upon their infant fettlements, it was, by a pro-
vifional ordinance of that councii reduced to
the 26th bufhel of corn threfhed out and
made fit to put up in the granary; and this
reduction was afterwards confirmed by an edict
of Lewis the 14th in 1672, and continued
ever after. But this change of the original
edi¢t of 1663 was not mentioned in the fhort
and imperfect abftract of the French edics and
ordinances relating to Canada, which Mr. M---
confulted when he was preparing that draught -
of an act of parliament; and this omiffion led
him into that miftake. '

I remain your humble Servant, *

PHILALETHES.

‘The claufe of the above-mentioned draught
of an a& of parliament for fettling the af-
fairs of religion in the province of Quebgck,
in ‘'which it is propofed, that juftices of the
peace fhould have the power of joining per-
foris together in holy matrimony, without any
regard to their being proteftants or Roman-
Catholicks, by a fimple, but decent, civil cere-
mony, feems to me to be fo exceedingly ufeful
to the people of that province in §s prefent

ftate,
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‘ ﬁate, that I fhall take the hberty of troublm?g
my readers with a copy of it. Itis as follows

An extra@ from the aforefaid draught of zn
act of parliament for fettling the affairs
of religion in the province of Quebeck,
containing that part of it, in which it is
propofed that Jutices of the peace thall
have the power of joining perfons toge-
ther in the holy ftate of matrimony m
that province.

Sect.LX. * And whereas it is of great im-
portance to the welfare of the inhabitants of the
faid province of Qlebeck that all doubts and
difficulties concerning the manner of contract-
ing marriage in the fame thould be removed ;
‘and that the ceremonies neceffary to make the
marriages therein contracted valid and binding,
thould be clearly and certainly known; and
that the faid ceremonies thould be as few and
as fimple as may be; to the end that fuch
fperfons in the faid province as are difpofed to
enter into the holy ftate of matrimony with
each other, may find no difficulty, in all law-
ful cafes, in {o doing: And whereas divers of
the Roman-Catholick inhabitants of the faid
province efteem it to be finful to be married
by a proteftant prieft according to the cere-
monies of the church of England; ‘and the
proteftant inhabitants of the fame in like man-
ner hold it finful to be married by a Roman-

Catholick
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Catholick prieft according to the ceremonies
“of the church of Rome ; and many of the
Roman-~Catholick priefts in the faid province
are unwilling to marry any perfons, even ac-
cording to the ceremonies of the church of
Rome, but fuch as declare themfelves to be
members of that church: and difficulties have
fometimes arifen, and are likely often to arife
in time to come, from the faid fcruples, con-
cerning the marriages of the inhabitants-of the
faid province, more efpecially where one of
the parties is a Roman-Catholick and the
other is a proteftant, whereby the faid mar-
-riages either may be retarded, or totally pre-
vented ; which would be go the great detri~
ment of the faid province: 1T IS THERE-
FORE ORDAINED AND ENACTED by
the authority aforefaid, that all marriages that
have been, or thall be, folemnized in the faid pro-
vince either by a proteftant prieft of the church
of England, according to the ceremonies of the
church of England, or by a proteftant prieft or
minifter of the church of Scotland according te
the ceremonies of the church of Scotland, or by
any other proteftant prieft, or minifter, or by a
Roman-Catholick prieft according to the cere-
monies of the church of Rome, and either be-
tween two proteftants or two Roman-Catholicks,
or a proteftant and a Roman-Catholick, fhall be
valid and binding to all intents purpofes what-
foever: and likewife, that all marriages that
fhall be folemnized hereafter in the taid pro-

o vince
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vince before any juftice of the peace in the
{fame, between any perfons, of what different
fentiments foever with .refpe&t to re’ligio,g,
{shag are capable by the laws of the faid pro-
vince ®f contra@ing matrimony with each
“other,) according to the form and manner
hereafter following, fhall be binding and valid,
to all intents and purpofes whatfoever. |

»“ LXI. When the two perfons, who have
agreed to marry each ether, thall be comebefore
- the juftice of the peace in order to be mar-
nied by him, he fhall firft interrogate them
~ poncerning their ages, and their degree of
confanguinity, or affinity, to each other, and
other circumitances relative to their legal ca-
pacity to centract matrimony with each other;
and of he fhall be fatisfied that they are by
law " capable of contra&ting marriage with
cach other, he #fhall proceed to folemnize
their marriage by direting them to pronounce
the following words of contract and promife
to each other, and, after they fhall have pro-
nounced them, declaring them to be lawful
hufband and wife to each other.

« .The man ghall firft, with his right
hand, :take the woman by her right hand,
and; in the prefeace of the {aid juftice and
of at leaft two credible witnefles, thall plainly
and diftin@ly pronounce thefe words: * 1,
. A. B. do bere, in prefence of Almighty God, the

T

L9 N n Searcher
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Searcher of all bearts, and of thefo witneffes,
take thee, C. D. for my wedded wife; and do
promife to be unto thee a loving and faitbful bufs
band until death fhall part us.” Or, if he does
not underftand Englifth, he fhall pronounce
a tranflation of the faid words in the French
language.

¢ Then they fhall loofe their hands for a
thort fpace of time: and then the woman
~ fhall, with her right hand, take the man by
his right hand, and, in prefence of the faid
juftice and the faid two, or more, credible
witnefles, fhall plainly and diftin&ly pro-
nounce thefe words: I, C. D. db bere, in
the prefence of Almighty God, the Searcher of all
bearts, and of thefe witneffes, take thee, A. B.
Jor my wedded bufband ; and do promife to be
unto thee a loving, faithful, and obedient wife,
until death fhall part us.” Or, if fhe does not
underftand Englifh, fhe fhall pronounce a
tranflation of the faid words in the French
language. ;

And after the faid words fhall have been
thus pronounced by the faid man and wo-
man, the faid juftice of the peace fhall de-
clare the faid man ‘and woman to be from
thenceforth lawful hufband and wife to each
other in thefle words : I, E. F. do declare and
pronounce thee, A. B, to be the lawful bufbgnd
of C. D. bere prefent ; and thee, C. D. to be

the
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the twwfed Auife of A. B. bere prefent.  Depart
In peace, and live with each other with mutual
bonour, faith, and lwve, as becomes godly perfons
Joixied togetber in. boly wedlock. = And may Al-
mighty God, in whofe prefence you have promsfed
20 be frue-and faithful to each other during life,
Janélify and blefs you in your new eflate, that ye
may pleafe him. both in body and foul, .and live
together in holy love unto your lives end.

¢ LXII. And when the faid marriage fhall
have been thus concluded, the faid juftice of
peace thall make a record thereof in writing
in the words following: < Be it remembered
that on ‘the ———day of the month of ———,
in the year of our Lord Chriff — , A. B.
of —— (mentioning the place of his abode)
in the province of Quebeck in America,

mentioning his trade, or profefiion, or other
addition) and C. D. of — (mentioning
the place of her abode) 7n the faid provinee,
(mentioning her trade, or employment, or
other addition) came before me, E. F. one of bis
Majefly's juftices of the peace for the difiric? of
‘ in the faid province,.at my houfe at ,
or in the parifb of , in the [aid difiriél,
‘and were then and there joined together in boly
~avedlock by me, the faid E. F. in the prefence of
G. H, ond F. K. and L. M. whofe names are
- kereunto fubferibed.

\
S .
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In witnefs whereaf I bave bereanto [fubferibed
my name, and Jit my [eal, on the day andin the

year above-mentioned.

(L.S.) E.E. jufice of the peace
| Jor the diftritt of——in
the province of Quebeck.”

And the faid witnefles, who fhall have been
prefent at the faid marriage, fhall fubfcribe
their names to the faid record thereof, in at-,

teftation of the fame. b

And the faid juftice of peace fhall deliver,
or tranfmit, the {aid record to the juftices of
the peace of the diftri& in which the faid
marriage fhall have been thus folemnized, at
their next court of qudrter-feffions of the
peace, to be kept amongft the records of the-
faid court as a perpetual teftimony of the faid
marriage.

A Rematk
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A’ Rémark concerning the injuftice of
‘the Quebeck-a& with refpec to fuch

- Creditors as have Debts owing to

 them in that province that were
contracted fince the rft of O&ober,
1764. | N

IN the 42d article of the general capitula-
tion between the Marquis cgie Vaudreiiil and
General Ambherft, in September, 1760, by
which all Canada was furrendered to the crown
of Great-Britain, that French general demand-
ed in the behalf of the Canadians, that the
cuftom of Paris, (which had been generally
introduced into the province, and made the
common law of it, by the French king’s
edics,) and the other laws and ufages then
_eftablithed in the country, fhould continue to
be obferved in it. But General Ambhertft,
inftead of complying with this demand, re-
ferved this matter to the determination of the
king. The words of this article and of that
which immediately precedes it, (to which a
reference is made in the anfiver to this,) are
as follows.

ART. 41. 'The French, Canadians, and
Acadians, of what ftate or condition foever,
who fhall remain in the colony, fhall not be

forced
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forced to take arms againft his Moft Chriftian
Majefty or his allies, dire@ly or indirectly,
on any occafion whatfoever. The Britith
government fhall only require of them an
exalt neutrality. -

~To this demand General Amherft made
anfwer in thefe words.

They become f[ubjets of the King.

. ArT. 42. The French and Canadians
fhall continue to be governed according to
the cuftom of Paris and the laws and ufages
eftablithed for this country. And they fhall
not be fubject to any other impofts than thofe
which were eftablithed under the French
- dominion. :

To this demand General Amherft made
anfwer in thefe words. :

" Anfwered by the preceding articles, and par-
ticularly by the loff. - )

In the fourth article of the definitive treaty
of peace concluded on the 10th day of Fe-
bruary, 1763, there is the following claufe in
favour of the exercife of the worthip ufed in
the Church of Rome, with a reference to. the
aws of Great-Britain as the meafure of that
intended indulgence. 7 . 7

<« His
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.. * His ‘Britannick Majefty, on his fide;
ees: to. grant the liberty of the Roman-
tholick religion to the inhabitants of Ca-

nada. He will confequently give the moft
effe¢tual orders, that his new Roman-Catho-
lick fubjects may profefs the worthip of their
religion, according to the rites of the Romith
church, as far as the lows of Great-Britain
permit.”

It appears therefore that the king, or the
king and parliament together, (for I don’t
mean to enter into the queftion whether the

- king alone, or the king and parliament to«
. gether, have the right of making laws for
countries conquered by, and ceded to, the
crown of Great-Britain ;) had a right to abo-
lith, or alter, the cuftom of Paris and other
laws and ufages heretofore eftablifhed in Ca-
nada, if he fhould think fit fo to do, without
any breach of either the capitulation or the
treaty of peace; excepting only fuch parts of
thofe laws as were eflentially neceflary to the
enjoyment of the property of the Canadians,
which had been promifed them by other
articles of the capitulation. Thus, for example,
it would have been a breach of the capitulation
to abolifh the alienation-fines which were due
to the owners of feigniories from the purchafers
of freehold lands fituated in their refpetive
feigniories ; becaufe thofe fines make a con-
fiderable part of the property of the feigniors,
uH - | which
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which has been fully granted. to thedh by the
capitulation. Baut it would not have begg a
breach of the capitulation to alter the™ lww
concerning the dower of widows with refpet
to marriages hereafter to be contracted, or the
law of inheritance with refpect to lands which
were not entailed, but which the, prefent

- poffeffors had. a right to difpofe of ; becaule

nobody’s property’ would have been therdby
taken away, but only a new rule would have

been eftablithed for the future devolation of
- property, at the death of the prefeat owners,

if the faid owners thould negleét to dired ats

- courfe in any other channel by their marrisje-
~ agreements, or other deeds in their life-time,
“or by their laft wills and teftaments at their

K .Ci[

deaths. Whether alterations of this kind in
the antient laws of the country would Have
been wife or politick, is another. queftion,
which I do not here mean to enter into.
But I only fay that fuch alterations ‘might
have been made without any breach of the
capitulation. Much more might alterations
of thefe antient laws in matters relating to
perfonal effe&s, and perfonal contraits there-
after to be made, and to the manner of fuing
for and recovering the debts fo contrated,
and other fuch fubjecs of a commercial hature,
have been made without any fuch 'br'eiad).
We will now .inquire wbhat was done’, by his
Majefty’s authority in conféquence of the

; " powers

-~
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powers which had been referved to him in

this behalf by the capitulation and treaty of

peace. | - |
In the month of O&ober, 1763, about

" eight months after the'conclufion of the de-

finitive treaty of peace above-mentioned, bis
Majefty publithed his proclamation, under the

B 'gx_"ea;t feal of { reat-Britain, for eretting four

new civil governments, to wit, thofe of Que-

. beck, Eaft Florida, Weft Florida, and Gra-

gl

P

e

J

¥
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nada, in the countries and iflands in America,
which had been lately ceded to the crown by
the faid definitive treaty of peace. In this
proclamation the king exhorts his fubjells,. as
well of his kingdoms of Great- Britain  and

Ireland as of his coloniesin America, to avail
themfelves, with all convenient{peed, of the
?,cat benefits and advantages that muft accrue,

rom the great and valuable acquifitions lately
ceded to his Majefty in America, to their
commerce, manufactures, and navigation;
and, as an encouragement to them to do fo,
he informs them that, in the commiffions he
has given to the civil governours of the faid

four new provinces, he has given the faid

- goverpours exprefs power and direCtions, that,

{o foon as the ftate and circumftances of the

v

faid colonies will admit thereof, they. fhall,
with the advice and confent of the members

.1 of his Majefty’s councils in the faid proviaces,

[
AN

fummon and' call -general affemblics of the
"Qo people
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people within the faid governments; in fucl
manger ‘as is ufed in thofe colonies and prbe
vinces in America which are under his Mav
jefty’s immediate government; and * zhat in
the mean time, and until fuch affemblies can be
called, as aforefaid, all perfons inbabiting in, or
reforting to, bis Majefly's faid colonies, may con-
Side in bis Majefly's royal protec¥ion for the enjoy-
mment of the benefit of the laws of bis realm of
England : and that for that purpofe his Ma-
jefty had given power under- the great feal to
the governours of his Majefty’s faid new colo-
nies to erect and conftitute, with the advice of
his Majefty’s faid councils refpetively,: courts
of judicature and publick juftice within the
faid colonies for the bearing and determinming ol
caufes, aswell criminal as civil, according -to law
and equity, -and, as near as may be, agreeably-to
the laws of England 5 with liberty to all perfosis
who may think themfelves aggrieved by'the
fentence of fuch courts, in all civil cafes, to
appeal, under the ufual limitations and re<
ftritions, to his Majefty in his privy councili

- On the 211t day of November, 1763, about
fix weeks after the publication of the aforefaid
proclamation; his Majefty iffued his com<
mifiion of Captain-general ‘and Governdur in
chief of the province of Quebeck to Majors
general Murray, which was received by him
and publithed in that province in the month
of Auguft, 1764. This commiffion, and ths

L < wnftru®tions
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inftru@ions that accompanied it, feemed every
‘ uchqeft fpreﬁxppofe that the laws of England

were iniforce 1n. that province, b:mg full of
qllufions and references to thofe laws on a va-
riety of different fubje@ts, and did not contain
the leaft intimation of a faving of any part of
the Jaws and cuftoms that prevailed there in
the time of the French govermnent

Jt feemed thercfore, upon the whole, from
the faid proclamation and commiffiom,.to have
been his Majefty’s intention, with refpe& to
the faid province of Quebeck, to affimilate the
laws and government of it to thofe of the
ether American colonies and provinces which
are under his Majefly’s immediate government,

and not to continue the municipal laws and
euftoms by which the conquered peoplc had
theretofore been governed, any farther than as
thofe Jaws might be neceffary to the prefer-
vation ;of. their property. And his Majefty’s
minifters feem, at the- time of paffing thofc
inftruments, to have been of opinion, that,---
by the refufal of General Ambherft to grant to
the Canadians the continuance of their antient
Jaws and ufages ;---and by the reference made
in the fourth. article of the definitive treaty of
peace, to the laws of Great~Britain, as thé
meafjire of the indulgence intended to be fhewn
them, with gefpe@ to the exercifg of, thexr re-
ligion ;-~-{ufficient . notige had been ngen to
the conquered inhabitants of - that Provmcc,
Oo 2 " that
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that it was his Majefty’s pleafuge: thwt  they.:
thould be governed for the future agcordifg-.
to the laws of England :---and that th¢ faid-..
inhabitants, after being thus apprifed. of his
Majefty’s intention, had confented to-bs fo
governed, and had teftified their faid confent: ..
by continuing to refide in the country,. and
taking the oath of allegiance to his Majefty, ...
when they might have withdrawn themfelyes ..
from the province, with all their effetts:and
the produce of the fale of their eftates, within ¢
the cighteen months allowed by his Majefty
in the treaty of peace for that purpofe, - - .

AT s

In purfuance of this fuppofition that the ,..:
laws of England had been introduced into the. ::
province by the aforefaid proclamation- andsiq
commiffion, Governour Murray and his coun~;c .
cil, in the great ordinance dated on‘the-1;th-~,
day of September, 1764, (pafled at-the com-;; .,
mencement of ‘the civil government of the ;b
province for the eftablithment of courts,of :m
Juftice in it,) direCted the chief jufticeiof-the .
province, (who was to hold the fuperiour -
court, or court of King's-bench, eftablifhed by -
that ordinance,) fo determine all crimingl and-.;:.
civil caufes agreeable to the laws of England. et ocix
the ordinances of the province ; and the, judges, s
of the inferiour court eftablithed by.the faid ..
ordinince, (which was called the court {of .l
Common Pleas,) to determine the matters before (s
them agreeable to equity, baving regard newersd. -

R ' thelefs
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thelefs to the laws of England, ‘as far as the cir-
cumfbances and fituation of things will permit,
untsl fuch time as proper ordinances for the in-
Sformation of the people can be eflablifled by the
Governour and council, agreeable to the lows of
England; with this juft and prudent provifoe, .
« that the French [z’z'ws and cufloms fhould be
allowed and admitted in all caufes in the faid
court between the natives of the faid province, in
which the caufe of action arofe before the 1J} day
of Ollober, 1764.” o

In confequence of thefe inftruments of
government, all purpqrting to introduce the
Faws of England into the province of Quebeck,
thofe laws were generally underftood in the
province to have been introduced into it, and
confequently to be the rule and meafure of all
contras and other civil engagements entered
into by the inhabitants of it after the intro-
du@ion of them, that is, after the eftablifh~
ment of the civil government of the province,
or after the faid 1ft day of O&ober, 1764.
And the Englifh inhabitants of the province
have more particularly acted upon this fuppo-
fition in the great credit they have given to
the French, or Canadian, inhabitants of it in
their extenfive dealings with them. Forit
has been afferted, (and, I believe, with ﬁ'mh,)
that" three ‘quarters, or more, of the trade of
the provinceis carried on by the Englith in-
habitants : -and’ they have been remarkably

free,
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free, (even to a degree of . imprudence,).in.

iving credit to the Canadians. . This being
gxe cgafe, it is evident that ftri& Jufht:cwg-
guiréd that they fhould have been permitted
to recover by the methods of trial and the,
procefles allowed by the Englith law, the
debts which they had permitted the Canadians
to contract with them, and.which they. had
contracted with each other, upon, the afore,
faid juft and well-grounded {uppafition that
the Englith law had been eftablifhed in the
ﬁrovince. For otherwife the government will.

ave led them into an unfortunate fituation,
(againft which ‘the rules of prudence were not,
a fufficient guard to them,) by firft, encou-
raging them to lend their money, upon a fupe
pofition that the Englith law was in force.ip.
the province, and then, by the abolition..of
the Englith law, (to which they trufted,) and
the revival of the French law, (to which, itis;
probable, they would not have trufted,) com-
pelling them to forego the methads of  ¢righ
and recovery prefcribed by the Englith law,
and make ufe only of thofe allowed.by the
French law, to get themfelves paid. Yet the.
Qgebe‘c‘k'-aét]takcs no notice of this hardfhip,.
and makes no provifion againitit; but faysin
few and general words, ‘¢ #hat inall maters of,
controverfy relative to 'prbférty and c1vil rights,,
refort fhall be bad to the lawsof Canada, a5,
rule for the decifion of the fame ; and all caufe
that fball bereafter be inflituted in any of the-

conrts
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courts of juftice, to be appointed within and ﬁr
b Juid Lzirb'umce* 6 bis Majefly, bis beirs and
fu?leﬁrs, fball, fwztb refpett to fuch property and
riphts] be determined’ agrembé' to the faid laws
and cufloms ‘of Cangda, until they fhall be varied,
or altered, by any ordinances that }ball Srom time
to time, be pajfed in the faid province by ihe
o't?emour, Laiectenant-governour, or Commander.
in tﬁzq‘ Jor the time being, by and with the ad-
vice apid tonfent of the legzﬂatwe council of tbe,
Juine, 'to be appointed in manner beréin after men-
tioned.” ~'This claufe i is, Wlth rcfpe& to debts
dlready contra&ted in the province fince the
ifitfoduction of the En; 11(£ law in ‘O&ober,
1764, an Ex poft fatio Ezw, and ‘confequently
unjuft. In .order to make it confiftent with
Ju{’uce, it {hould haye been accom anied with'
d provifoe, ‘that thofe matters, o which the;
caufes of action had ‘arifen fince the . 1ft of
O&ober, 176 4, when the Enghfh law was
eftéblithed in the province, fhould ' 'be” de’ter-r
mined’ accordmg to the’ rules, and 'by the me~ 3
theds prefcribed by the' Englifh law. The
lie precaution,we have feen abové,” v%a
talken by General Murray in paflirig the. afﬁresj
fid" ordinanée ‘of September 175 1764,
which, in phrfuance of his Majefty’s proda-—
r}fatmn, hc eftablithed the’ Enghﬂﬂaw in the.
prdvince. | ‘For he’ accompam¢d ‘that m~tro--3
dﬁé’ﬁbn of the Enghfh law” with this pro-
lb'é (which e have already mgntmned 5
Haz ibe ‘Prerich laws mzd cufloms Jhall be allrwe

- “and-
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and admitted in all caufes in the [aid court [of

Common-pleas) between the natives of the faid pro-
vince, in which the caufe of aclion arofe before
the 1ff day of Oclober, 1764.

This fudden revival of the French law in
the province of Quebeck, iz matters of pro-
perty and civil rights, without any exception
with refpe@t to debts already contracted in
the province fince the introduction of the
Englith law into it, was alfo injurious to ma-
ny Englith merchants refiding in London,
who had fent goods into the province to a
great amount, upon a fuppofition that the
Englith law was eftablithed in it, for which
goods large fums of money were ftill owing
to them at the time of paffing the Quebeck
a&t. And this was humbly fuggefted to the
houfe of commons, while they had that a®t
under their confideration, in the printed cafe
of the Britith merchants trading to Canada,
and a delay of at leaft three years was de-
fired with refpelt to the revival of the French
law in the province, that they might have an
opportunity of getting in their debts before

e change took place. See the printed cafe
in the Account of the Proceedings, &c. pages
202 — 222, and the paragraph relating to
this matter in pages 207, 208, 209. But no
regard was paid to this requeft. Some of thefe
Britith merchants, refiding in London, had’
many thoufand pounds owing to them in the
province at the time of paffing the Quebeck a&.

' Some
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- Some peaple. W‘111 be apt to fay concerning

‘thefe debts, contracted in'the province' ‘during
the eftablifiment of the Englifth Tawin- it,
thit the févival of the Frénch liw can in no
degree affect them ; ----that a debt is a debt,
rang.the payment of it muft be. enforced, by
_the French law as well as the Englith, ‘and
,mdeed by the laws of all civilized and com-
. mercial nauons ; and confequenfly, that no
_injury js- done to the creditors by obliging
_them to fue under the French law for debts
.Sontraéted under the Englith. But this red-
< fpning is,by fio means juft. It is true indeed,
ghatl concerhing debts owing dpdn bonds, 6r
-other very clear and pofitive writfen' inftra-
,ments, the decxﬁons of all Iaws are ' pretty
snearly the fame; though even here the evi-
- dence requirtd to afcertain the execution of
‘ them by the parties, ;will fometimes be dif~
ferent. ~ Far, fome laws require two witneffes
.%o the proof of a fa&, others only one; and
- fome’ laws, require inftriments to be made in
sithe. preﬁtnce of pufbhck authorized, perfons,
Q [uch as notaries, in order to their bemg bind-
.3ng son, the parties, wheréas other~law#" te-
syire them to be made only in the pt‘e’feﬂée
¢ _,oﬁ,f)onef’c rnen : and’ fonie faws réqurre G
,prgqf of a ,m.g.n S havmg done forne-diflloné(t
O@éficp, f as a COnvxéhbh‘ in* 2 *coutPsof
g upon ‘A crrmmal profeCutlmf = Béfbire
bst cgn, be. rgjected “ds 4 wunéﬁ?t‘o“ Ay EER(-
ﬂp-‘hpn,._\\gbgr‘sas Other Taws 4be contentddnich
Baarooaeqr 0 (P Pm-f :;;:‘,*,'ta fisigter '
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a flighter proof of bad charatter, as a ground
for fuch rejection. Thefe are material dif-
ferences between the laws of different nations,
even concerning the validity of clear written
inftruments. But the law-fuits that happen
between people concerned in trade, do not
ufually turn upon thefe inftruments, but upon
circumftances of a more doubtful nature.
Thus, for example, it is fometimes neceflary
to prove the delivery of goods that have been
delivered ; --- at other times, to afcertain their
value, when no price has been agreed on
between the parties, or when the goods fall
thort of the quality agreed upon between
them ; --- at other times, to afcertain the
damage received by goods in their paffage,
and to determine to whom the blame of fuch
damage is to be afcribed, and upon whom
the lofs, arifing from it, fhall fall; ---at
other times, to afcertain the damages arifing
by not delivering a cartain quantity of goods,
of a certain kind and value, at the time ap-
pointed between the parties : and, a hundred
other inftances of the like kind might be
mentioned, in all which it is Aeceffary to de-
termine fome doubtful and delicate matter
of fa&. Now, in all thefe cafes, the Englith
law fays, a jury of twelve impartial men
fhall be impannelled to determine thefe doubt-
ful facts ; but the French law fays, they fhdll
be determined by the judges only, upon a
due confideration of the evidence. Surely,

this
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this is a material difference between .the two
laws, with refpect to thefe commercial litiga-
tigns;! : To illuftrate this matter by an exam-
K/lle, Jet .us fuppofe, Mr. Thomas Walker of

ontreal go be engaged in a law-fuit of one
of .the kinds juft now mentioned, with an-
other inhabitant of Montreal. By the Englith
law, (under which the caufe of a&ion arofe)
the matter of fa@, and the meafure of the
damage fuftained by Mr. Walker, or his ad-
verfary, will be determined by a jury. But,
by the French law, concerning matters of
property and civil rights, which has been re-
vived by the Quebeck a@, thefe things will
be determined before Captain John Frafer and
Manfieur de Rouville, the judges of the dif-
trit of Montreal, the former of whom has
been long at enmity with Mr. Walker, and
the latter of whom feems (by the account of
his behaviour, with refpe@ to him, ftated in
the extra&t of a letter herein before recited,
pages 84, 85,) to have no great affection for
him. Can it then be indifferent to Mr.
Walker, whether he is to have the capital
facts of his law-fuit determined by a jury, or
by Captain Frafer and Monfieur de Rouville ?
and is it no injury to him to deprive him by
an ex poff faito law of the former method of
trying it, and to force him to take up with
the lagter ?  Surely, it muft be allowed to be
a very great one. ‘This claufe, therefore, of
the late Quebeck a&, fo far as it affedts a]l
o Ppa - law-fujts
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law-fuits in which the caufe of aion arofe
fince the introduction of the Englifh law into
the province, that is, fince the 1ft of Oéto~
ber, 1764, is an ex poft failo law, and confe~
quently unjuft. And, therefore, the honour
and juftice of the Britifh nation require, that
the faid claufe fhould either be repealed, or,
in this refpect, amended.

A Remark concerning the Payment
of Tythes to the Roman-Catholick

Priefts in the Province of Que-
beck.

LMOST all the writers who have un-

dertaken to defend the late Quebeck-
act, have juftified that claufe of it which
gives the Romifh priefts a legal right to their
tythes from their Roman-Catholick parithio-
ners, by afferting that the faith of the Britith
nation was engaged by the capitulation and
treaty of peace to the Canadians, that this
favour fhould be thewn to their religion. In
purfuance of this do&rine, fome of thefe
gentlemen contend, that the Romith priefts
‘in Canada had already an atual right, in
point of law, to their tythes before the paffing
of the late Quebeck-aét, and that that a& only
confirmed that right with refpe@ -to the Ro-

man-
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man-Catholick inhabitants of their refpeétive -
parifhes, and deprived them of it with refpect
to all the other inhabitants of the faid parifhes.
But.others of thefe gentlemen, who are more
difcreet and cautious in their affertions, ac-.
knowledge that the legal right of the Romifh
priefts to their tythes was {ufpended, by Gen.
Ambherft’s anfwer to the demand of the French
General upon that head, till the King’s plea-
fure thould be declared concerning it; and
that his Majefty’s pleafure had never bc:n de-
clared upon this fubject tiil the royal affent
was given to the Quebeck-act: but they
infift, (upon I know not what grounds)
that this revival of the priefts right to their
tythes was agreeable to the fpirit of the capi-
tulation and treaty of peace, and that thofe
high national engagements could not have
been honourably and liberally carried into
execution without it. Both thefe opinions,
I conceive to be erroneous; becaufe the ca-
pitulation exprefsly referved the matter of
tythes to the king’s determination, and the
treaty of peace, by referring to the laws of
England, with refpeét to the indulgence grant-
ed to the Romifh religion, muft, upon the
moft liberal conftruction, be fuppofed to refer
to, and adopt, the ftatute of the firft of queen
Elizabeth, for abolithing the foreign jurif-
diction of the pope and eftablithing the fupre-
‘macy of the C{OWD, and confequently to ex-
clude from a legal .poﬂ'eiﬁon_.o% ecclefiaftical

benefices,
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benefices, (of which the tythes make the prin=
cipal part,) all perfons. who will not take the
oath of fupremacy. This fubject has been
fufficiently explained above in the Account of
the Proceedings, &c. pages 180 -- 19, to need
nothing further to be faid about it in this
%lace, in the way of reafoning or argument.

ut one of the writers in fupport of the
Quebeck-a@, has had recourfe to authority,
inftead of reafon, in fupport of his affertions
upon the fubje, and has quoted the opinion
of two learned law-officers of the crown, in
the year 1764, and a report made by other
learned gentlemen in the fame offices, in the
year 1768, in proof, as he pretends, of the
right of the Romifth priefts at that time, to
demand their tythes. This opinion and this
report I fhall here examine, in order to thew,
that they do not properly relate to the queftion
under confideration. The writer, who men-
tions them, is the author of the pamphlet
intitled, ¢ The Fuftice and Policy of the late alk
of parliament for making more effeitual provifion
Jor the government of the province of Quebeck,
afferted and proved” The whole paffage re-
lating to this fubje, is contained in the 29th,
3oth, 31ft, 32d, 33d pages of this pamphlet,
and is as follows :

- ¢ But there is ftill one important confide-
ration in favour of fuch a plan ] as is adopted’
by the Quebeck-a&t with refpe& to the popith

relzgio.l
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religion,] ‘which would out-weigh even' its
~ impolicy, if .zbat could be proved ; which “is
its juftice. By the 4th article of the treaty of
Paris, ratified by the king and approved by
parliament, it is ftipulated ; ¢ That his Bri-
¢ tannick Majefty, on his fide, agrees to grant
¢ the liberty of the catholick religion to the
¢ inhabitants of Canada. He will, confe-
¢ quently, give the moft precife and moft ef-
¢ fectual orders, that his new Roman catho-
¢ lick fubjects may profefs the worfhip of their
¢ religion, according to'the rites of the Ro-
¢ mifth church, as far as the laws of Great-
¢ Britain permit. — Let us then examine how
far the laws of England do or do not allow
the Canadians the free and publick exercife
of their religion, and how far, under the fti-
pulations recited, they are entitled to the com-
mon rights of Britifh fubjets in that coun-
try. - Fortunately for my purpofe, thefe cafes
have been already ftated, and the opinions of
asable lawyers as this country has produced,
have been given upon them. In 1763, the
Lords of Trade fent the following query to
Sir Fletcher Norton and Sir William De Grey,
then attorney and foHicitor-general ; ¢ Whe-
¢ ther his Majefty’s {ubjects, being Roman-
¢ catholicks, and refiding in the countries
¢ ceded to his Majefty by the treaty of Paris,
--are not-fubje, in thofe colonies, to the
¢ incapacities, difabilities and penalties, to
3. which Roman-catkolicks in this- kingdom-
¢ are
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¢ are fubje& by the law thereof ?’ To which
query thofe great men anf{wered on the 10th
of Jane, ¢ That they were not.” And the
advocate, attorney, and {ollicitor general, in
their joint report to the privy-council upon
the propofitions of the board of trade, pre-
fented on the 18th of January 1768, ftate it
to be their opinion, ¢ That the feveral a&s of
¢ parliament, which impofe difabilities and
¢ penalties upon the publick exercife of the
¢ Roman catholick religion, do not extend
¢ to Canada ; and that his Majefty is not by
¢ his prerogative enabled to abolifh the dean
¢ and chapter of Quebeck, nor o exempt the
¢ proteflant inbabitants from paying tithes to the
« perfons, legally entitled to demand. them from
¢ the Roman-catholicks. Supported by fuch
high authorities, I am furely warranted in
afferting, That the Canadians are, by the ti-
pulations in the treaty of Paris, entitled not
only to the free and publick exercife of their
religion, but are alfo capable of and entitled
to all the rights of Britith fubje@s in that
province. For, if the laws of England do
not difable or reftrain them, or make a dif«
tinGion to their prejudice; they have cer-
tainly a right to the privileges and advantages
of thofe laws, in common with other the
king’s fubje@ts reforting to Canada; and any
fubfequent law, or exertion of the king’s pre-
rogative, which fhould make a diftin&ion,
which the laws in being, when the treaty was

ratified,
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‘ratified, do not make, would be cruel, arbi-
trary and unjuft, and a violation of the folemn
ftipulations of that treaty. Under what co-
lour or preteice, then (let me afk the op-
pugners of the late act of parliament}, is it
that the Canadians ought to have been de-
prived of all fhare in the civil offices of the
province ; that their clergy fhould be ftripped
of their maintenance; and thé whdle people
made fubject to laws ena&ed by an affembly,
from which they were to be excludéd, and
in the eleétion og whofe members they were
to be deprived of all fharé? Upon what
ground or preteénce is it afferted, That a claufe,
which exprefsly takes away from the pdrith
priefts their legal title to tithés of the'lands
held by proteftants, and which our great
crowh-lawyers declared the king ceuld not
deprive them of by his prefogativé, ¢an be
faid to eftablith popery, and grant only a
precarious toleration te the church of Eng-
land ' ‘Thus far the aforefaid author ef
the Juftice and Policy, &e.

 Concerning thefe opinions, I beg ldave to
make the following obfervations :

In the firtt place, the queftion propofed
to thefe great lawyers, Sir Flétcher Norton
and Sir William Deée Grey, in 1765, to wit,
 Whether bis Majefly’s [ubjects being Rorhani-
Catholicks and refiding in the countries ceded to
bis Majelty in Amevica by the treaty of Paris,

o Q.q are
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are not fubject, in thofe colonies, to the incapa-
cities, difabilities, and penalties, to which Roman-
Catholicks in this kingdom are fubject by the laws
theregf,” 1s drawn up in a very inaccurate
manner. For it does not ftate the feveral ca-
pitulations of Quebeck, Florida, and Gra-
nada, (which are the colonies in queftion,)
fo as to inform the learned lawyers, who were
to anfwer it, what rights the inhabitants of
thofe countries were intitled to on that moft
important ground ; nor does it ftate the trea-
ty of peace, or the king’s proclamation of
O&ober 1763, nor his Majefty’s commifiions
of governour of thofe feveral colonies to the
firft governours he fent thither; all which
are inftruments of a high nature, and deter-
mine the laws and conftitutions of the places
to which they relate. The anfwers, there-
fore, that are given to a cafe fo imperfeitly,
{o wretchedly ftated, cannot be intitled to
much regard, let the learning and abilities of
the gentlemen who give them, be ever fo
great : -becaufe they are anfwers to a fititious
cafe, which differs from thofe which really
exift. The cafe which that query feems to
bave had in view is this: * Whether, if Ca-
nade, Florida, and Granada, bad been conquered
without any articles of capitulation, and ceded by
the treaty of peace without any flipulation in it
concerning the toleration of the Roman-Catholick
religion; and if his Majefly had as yet made-no,
$roclamation comcerning them, and had iffued no

commiffion
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comaniffions to any civil governour of them, eveting
and covfiituting a form of government and [yflem
of laws: for the faid governour's direCiion ; whe-
- ther, in\this cafe, there would be any general
maxim of the Englifb law and government, by
the-operation of which the Roman-Catholick in-
babitants of thofe colonies would become fubjet to
the sncapacities, difabilities, and penalties to which
*Roman-Catholicks in this kingdom ere fubject by
the lawws thereof.” 'This, it is plain, . is a quite
different cafe from the real cafe of either Ca-
:nada, Florida, or Granada, in the year 1763,
iwhen the afore-faid query was propofed to,
‘and anfwered by, the.great lawyers above-
mentioned.

. 'The anfwer given by thofe gentlemen to
the cafe propofed to them, (which I con-
ceive them to have underftood in the man-
-ner I.have juft now ftated it, without any
- confideration of the capitulation, treaty of
- peace, or proclamation ; becaufe, in their
anfwer to it, they don’t fay a word of either
of thofe inftruments ;) is, that the Roman-Ca-
. tholick igbabitants of the faid colonies were not
fubject to the [aid incapacities, difabilities, and
penalties.” . Now, this anfwer is certainly true
with refpe to the cafe ftated for their opi-
.pion, {o far as it regards the penalties and dif-
:..abthitzes, to which Roman-Catholicks are fub-
--je& in England for publickly -exercifing the
-worfhip of theis. religion :. becaule the fta~
- Qq 2 tutes
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tutes impofing thefc penalties do not, prefdo
wigore, or by their own force and operation,
extend beyond the bounds of England ; and
confequently, unlefs they have been intro-.
duced into Canada, and other new provances,
by fome pofitive a& of his Majefty’s autho-
rity, they cannot be in fosce there. But, 1
cannot conceive this anfwer to be true with
refpe to the incapacity of Roman~Cathan
licks to hold either ecclefiaftical beneficgs, or
temporal offices of truft and profit, arifing.
(not from their exercifing the worthip of
their religion, but) from their refufal to, take
the oath of fypremacy. This incapacity, k
apprehend, extends to Roman-Catholicks. in

thofe new dominions as much as to Roman- ..

Catholicks in England itfelf ; becaufe the
ftatute of the 1ft of queen Elizabeth, by .
which all perfons, who fhall hold any fuch
benefices or offices, are required to take the
oath of fupremacy, extends exprefsly to all
the dominions of the crown, that then were,,
or thereafter fhould be, as we have feen in the -
Account of the Proceedings, &c. page 186.
This extenfion of the ftatute of {upremacy.
to all. the future dominions of the crown,,
feems to have efcaped thefe learned gentle-.
men, whofe attenfiop feems to have been
principally direCted to the ftatutes. infli@ing -
penalties and difabilities: on popith recufants,
and popith recufants convi&, which do.not;
of themifelves, extend beyond England. :
With
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- With this diftin@ion between penaltiesand
difabilities, arifing 'from the exercife of the
worthip' of the Romith 'reﬁ%ion, on the one
hand; " and " an rincapacity of holding either
ecclefiaftical benefices or temporal places of
touft:and profit, arifing from the refofal to
take an oath of fupremacy, on the other .
band, I conceive the faid opinion of thofe
two learned gentlemen to be alfo true in the
real cafe of the provinee of Quebeck, as well
as: in the inaccurate and imeginary cafe that
was propofed to them : becaufe neither the/
refesence to thé laws of England in the fourtly
article of the treaty of peace, in thefe words,
o far as the law of Great- Britain wild permit,
nor the introdu&ion of the general' body of
the Englith laws into the province by the
king’s proclamation of OQober 1763, and -
by the commiffien of Governour Murray, and
the. principal ordinances made in confequence
of them, ought, in a fair and liberal con-
ftrution, to be fuppefed- to have introduced
into the province the penal ftatutes againft
Roman-Catholicks, whichiinflict thofe penal-
ties: and difabilities, they being  inconfiffent
with'the toleration of the worthip:of the Ro-
mifh. religion, that is granted to the Cana-
dians’ in the ‘capitulation and treaty. of peace:
Since, therefore, tliefe-penal ftatutes: do nof,
by their own operation, extend: to- any: place
out .of¢ England, ‘and ouglit not to be fup-
pofed to have been introdueed: imto tlie pro-
| vince
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vince by the fubfequent inftruments of. go-
vernment relating to it, to wit, the treaty.
of peace, the proclamation, the governouc’s
commiffion, and the provincial ordinances,
made in confequence of them, it follows that
they were not of force in the province in the
year 1765. Bnt thefe reafons do not relate
to the incapacity to hold ecclefiaftical be-
nefices or temporal places of truft. and profit
in the province wiihout taking the oath.of
upremacy, which is grounded on the uni-
verfal ftatute above-mentioned, of the 1ft of
queen Elizabeth, and which is by no means
inconfiftent with the toleration of the worthip
of the Roman catholick religion in the pro-
vince, any more than the like incapacity to
hold places of truft and profit and ecclefiafti-
cal benefices, without taking the facrament,
according to the ceremonies of the church of
England, and fubfcribing the 39 articles, is
inconfiftent with the toleration of the worfhip
of proteftant diffenters here in England. . 1,

This firft query propofed to thofe two great
lawyers, and their anfwer to it, fay nothing
about the right of the priefts in Canada to
their tythes. The report of the advacate, at-
torney, and follicitor general to the privy-
council upon the propofitions of the board of
trade, in January 1768, as ftated in the pam-
phlet above-mentioned, confifts of two. pro-
pofitions. The firft propofition is.in thefe

words ;
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wordss ¢ That the feveral alls of parliament
which tpofe ‘difabilities and penalties upon'ibe
bRtk exercife’ of the Roman-Catholick religion
do 7ot extend to Canada” This 1 readily allow,
But it does not prove that the incapacity to hold
ecolefiaftical benefices and temporal places of
truft ‘and -profit without taking the oath of fu-
premacy, created by the aforefaid ftatute of the
11t of Queen Elizabeth, does not extend to
Canada, ' For this is not a penalty or difability
impofed by any a& of parliament upon the
publick -exercife of the Roman-Catholick relis
gion; but exifts independently of any fuch
publick exercife, and is built upon quite another
gtound, to wit, the incompleatnefs of the fidca
lity, or loyalty, of thofe perfons who acknow-
Jedge the foréign jurifdiCtion of the bithop of
‘Rome, and the danger of trufting them with
Power. | CeTmo
o : . : B
94 The fecond propofition in this extract from
- that report of thefe law-officers; is in thefe words;

““ and that bis -Majefly is not by bis prerogative
“enabled to abolifty the dean and chapter of Quebeck,
“sor to exempt the protefiant inbabitants from pay-
“ing tythes to the perfons legally tnutitled to demind
“Yhemfrom the' Romtan-Catholicks.”  From-this
- opinion one 'would be led to fuppofe that thefe
"géntlemen had not been defired to confider,
- Bobethér, or no, the Romifh priefis awere legally
initled ‘to demand the -tythes from the  Rarmidin-

Carholick inbabitants of the province; but ‘that

e both
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both they and thofe who afked their opinjon,
had taken it for granted that the faid priefts
were intitled to do fo; and that the only matter
of doubt, concerning which the opinion of thofe
learned gentlemen was required, was, whether,
if the priefts were flill intitled to demand the
tythes, the king, by his prerogative alone, could
exempt the proteftants from paying them, To
this queftion (which feems to have been thé¢
only one under their confideration,) they anfwer,
that the king could not exempt the proteflants from
paying the priefis their tythes ; which I readily
admit to be true., But ftill the main queftion
remains to be confidered, which is, whetber the
Romifly priefts in Canada could, without taking
the oath of fupremacy, bold any ecclefiaftical bene-
Jices, and legally jmand the payment of tythes
Jrom any of the inbabitants of the provine,
whether Proteflants or Roman-Catholicks : and
this queftion feems not to have engaged the
attention either of the learned gentlemen who
made this report, or of thofe who required
them to make it; but it feems rather to have
been taken for granted by them all, that the
faid priefts could legally demand the tythes.
This, it may be faid, is a proof that thofe
learned gentlemen were of opinion, that the
priefts in Canada had a right to demand thejr
tythes. And I confefs it is fo. But I contend
that it is only a hafty opinion upon a point not
propofed to their confideration, and not a de-
liberate opinion upon 2 point exprefsly laidfbc-

ore
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-foré them for their examination, and ftated ina
proper mianrer. It feems to Rave arifen from
4 want of atterition to the articles of the capi-
tullition; and the treaty of peace, and the grand,’
univerfal, ftitute abgve-mentioned, of %e ift
of Quecen Elizabeth, concetning the Royal
Supremacy; which is referred to in the treaty
of peace, andis acknowledged to be {o referted
to even in the late Quebeck-a&t, by which fo
“thch favour is thewn to the Romah-Catholick
\?‘fﬂ‘igion. '

" Having thus examined this opinion and re=
port of the law-officers of the crown, and
hewn how little ftrefs is to be laid upon them
with réfpet either to the tight of the Romifh
priefts of Canada to demand the tythes; of to
the capacity of Roman-Catholicks of any kind;
(or of any other perfons who refufe to take
the ‘oath of fupremacy,) to hold places of truft
dnd profit, I fhall now proceed to anfwer the
triumphant queftions afked By the writer of
the faid pamphlet, The fufice and Policy, &c.
in thé paffage herein above cited from the fdid
Jpaiiphlet, - S :
" His firft queftion, ot father groupt of quef-
tions, is in thefe words: * Under what colour,
“ or pretence, then (let me afk the oppugners
“ of the late act of parliament) is it that the
*"Canadians ought to have been deprived of 4l
s fhitre ‘in the civil offices of the province ? -z~

Rr ¢¢ that

B
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that their clergy {hould be ftripped of their
‘ maintenance ? --- and the whole people made
<« fubje@ to laws ena@ed by an aflembly, from
¢ which they were to be excluded, and in the
eletion of whofe members they were to be
deprived of all fhare?”

t

~

-

§

Anfwer. They were to have been excluded
from civil offices, not as Canadians, but as
Roman-Catholicks, who refufe to take the
oath of fupremacy; even as Roman-Catholick
Englithmen - and Irithmen are excluded from
civil offices in England and Ireland on the
fame account. And this exclufion is under
colour, or pretence, or (to {peak more cor-
rectly) by virtue, of the grand, fundamental,
univerfal ftatute of the 1ft of queen Elizabeth
above-mentioned, for abolithing all foreign
jurifdiction, and eftablithing the fupremacy of
the crown.

Secondly, Their clergy were not to be
ﬁrifped of their maintenance. For they had
had no legal right to their tythes ever fince
the furrender of the country to General Am-
herft in September 1760 ; partly by reafon of
his fufpenfion of . that legal right till the
king’s pleafure fhould be declared concerning
it, aud the want of any declaration thereof
before the pafling of the late Quebeck-aét;
and partly by virtue of the above-mentioned
{tatute of the 1ft of queen Elizabeth, which

requircs
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requires that all ‘-peri'ohs,, ‘who held eccle-
fiaftical benefices,- fhall take the oath of fu-
preﬁ:’lgcy. ie o - SO

v
: §

- Add to this, that the bulk of the people in
Canada were very well pleafed with the ex-
‘emption from the legal obligation, under which
they had formerly lain, of paying the priefts
their tythes: but that they neverthelefs, for
the moft part, paid them voluntarily, and that
few or no complaints were made againft them,
upon this account,

+ "Thirdly, The Englith inhabitants always
- propofed and wifhed, that the Roman-Ca-
tholicks in the province fhould be. permitted,
equally with the proteftant inhabitants of it,
to vote at the eleCtion of members of the af-
fembly, though not to be eleCted into it;
fo that the whole Canadian people would
not have been made fubje& to laws enatted
by an affembly, in the eleGtion of whofe

.~
‘3

members they were to be deprived of all

thare, as the writer of that pamphlet fup-

pofés, but to laws made by an aflembly of

their own chufing. And the Englith inhabi-
tants of the province even declared themfelves
* willing to acquiefce in an affembly into which
the Roman-Catholicks fhould be admitted to
fit as members, if his Majefty in his royal
wifdom thould think fit to conftitute the affem-

bly in that manner.
Rr2 T
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The afore-faid writer then afks another
queftion in thefe words : ¢ Upon what ground
«¢ or pretence is it aflerted that a claufe which
*¢ exprefsly takes away from the parith-priefts
“ their legal right to tythes of the lands held
by proteftants, and which our great crown-
¢ lawyers declared, the king could not de-
< prive them of by his prerogative, can be
“ faid to eftablith popery, and grant only a
< precarious toleration to the church of Eng-
“ land?”

Anfwer. ‘This is aflerted, becaufe the Ro-
mifh priefts in Canada had no legal right to
the tythes from either the proteftants or the
Roman-Catholicks in the province before the
late Quebeck-act, for the reafons already men-
tioned ; fo that, by that ac, they do not lofe
their legal right to the tythes of the proteftant
inhabitants, as the queftion fuppofes, but ac-
quire a legal right to the tythes of the Ro-
man-Catholick inhabitants, ‘vhich they had
not before enjoyed ever fince the conqueft of the
province in 1760. ‘This revival of their legal
right to the tythes of their popith parifhioners
is making a provifion by publick authority for
the teachers of the Romifh religion, which :
may well be called, effablifbing that religion. .

-. Before
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- Before I quit this fubje&t of the revival of
the legal right of the Romifh priefts to tieir
tythes by the late a&t of parliament, I cannot
but exprefs my furprize at the expeations
which I have obferved many people tc have
entertained, that this mecafure would have given
great fatisfaction to the Canadians, whereas in
truth it has had the contrary effect of greatly
difpleafing them, as thofe who knew the pro-
vince forefaw it would do. If, indeed, their
religion had been oniy counived at befcre the
pafling of that ac, and the feveral laws of
England infli@ing penalties and difabilities on
thofe perfons who fhould publickly exercic
it, had been fuppofed to be in force in the pro~-
vince, and to be only fufpended, or laid afide-
for-a time, by the prudence and humanity of
the ,government of the province for the time
being, the changes made by the Quebeck-act,
with -refpet to their religion would, probably,
have been confidered by them as a great im~-
prevement of their condition. But their con-
dition with refpe@ to their religion before the
Quebeck-act was fo good and fo agreeable to
them, that it was impoffible to make it better.
- Their. religion was not connived at, but legally
tolerated, and zbaz in the moft amplg manner
poffible : and they knew that it was fo.” The
penal daws of England were univerfally un-~
derftood throughout the province to have never.
been of force in it, but to have been excepted
fromy sthe general introduction of the reft of

the
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the laws of England, by the toleration granted
them by the capitulation and treaty of peace;
fo that they were under no fort of uneafine(s
upon that account. And, as to the dijgualifying
laws of England, by which papifts were ex-.
cluded from places of truft and profit, (which
were indeed underftood to be of force in the
province,) they fo little affected the body of
the Canadian people that they hardly ever
thought about them. They themfclves, they,
knew, could have had no chance, or thought,
of being advanced to thofe places, if their in-
capacity, as Roman-Catholicks, had been re-
moved : and they had no fort of inclination to
fee their own noblefle and other former fupe-
riours, advanced to them; but, on the cone.
trary, (by all the accounts that I could ever.
learn of their fentiments,) were much better.
pleafed to fee thofe gentlemen continue in a
private ftation, and to have the offices of Judges
and Juftices of the peace, and other offices of
power, filled by Englithmen. Being thus in~
different about the d4ifqualifying laws (which,
it muft be remembered, were not extended to
jurymen on either grand or petty juries, nor
to attornies, notaries, or advocates, all of whom
were permitted to follow their profeflions in
the fame manner as if they had been pro-
teftants,) I fay, being thus indifferent about:
the difqualifying lews of England, and thus
free from all apprehenfion of the penal laws of
England, which no mortal in the province had:

ever
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ever fuppofed to be in force there;---and
being alfo in full pofleffion of all the churches
and chaptls in the province, with their priefts
regularly officiating in them in the manner
ufed in the time of the French government,
but with a liberty of paying them their tythes,
or letting it alone, as they thought proper ;---
how can it be fuppofed, that the mere change
of this agreeable liberty, by the late a& of
~ parliament, into a compulfive obligation to pay
the tythes to their priefts, how much foever they
might be diffatisfied with their behaviour, thould
be confidered by them as an advantage and a
favour ? ‘The priefts, indeed, and fome few
laymen of the upper claffes, who are more
than ordinarily attached to the Romith religion,
and who, looking forwards into futurity, are
anxioufly defirous, that it fhould continue to
be the prevailing, or the only, religion in the pro-
vince, may, perhaps, be pleafed with this claufe
of the late act, which revives the compulfion upon
the people to pay the priefts their tythes, on
account of its tendency to perpetuate that reli-
gion in the province. But the common run
of the Canadian peafantry, (who are the great
body of the people of the province,) do not
fpeculate fo deeply and fo anxiou‘ly; and, ac-
cordingly, they both were, and w ‘re likely to
be, better pleafed with the liberty they enjoyed
in this refpet before the late act, than wit_i'x the
compulfion under which they are again laid by
thiv-claufe -of it. 1 have fometimes thought,

that
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that this matter might be illuftrated (finc¢
people fo much miftake it as to make fuch an
illuftration neceffary ;) by the fuppofition of a
fimilar proceeding here in England within our
own view. Let vus then fuppofe, for a mo-
ment, by an effort of our imagination, that
our bithops could be brought to confent to a
free toleration of the worfhip of the proteftant
diffenters here in England. It would, in the
opinion of many people, do their Lordthips
honour, and would certainly be a favour which
that loyal and refpeCtable body of people would
highly value, For they would then be in the
fame happy and eafy condition, with refpect
to their religious liberty, that the Canadians
‘have been in ever fince the furrender of that
province to the Britith arms. A greater degree
of liberty could not be given them. But, let
us next fuppofe, that their Lordfhips, in the
warmth of their new kindnefs to thefe hitherto
obnoxious people, were to go a ftep further,
and to confent to a law that fhould enad,
that every prefbyterian layman that frequented
a meeting-houfe, fhould be forced to continue
to the minifter of it the payment of his laft
annual fubfcription, whether he would or no,
and whether he had reafon to be fatisfied with
the conduct of his miniftes or otherwife. I
imagine, that the bulk of the prefbyterian laiety
(whatever a few very zealous men amon

them might do,) would hardly take this fecond
provifion as a favour, but would rather be of
' opinion,
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opinion, that their Lordfhips had, in that in-
ftance; been over-zealous for the fupport of a
mode of worfhip which they did not them-
felves approve. And the fame, we may fup«
-pofe,. will be the fentiments of the generality
of the popith laiety of Canada, with refpeét to
the compulfive claufe for the payment of tythes
in the late act of parliament. And, indeed,
it is now faid; that fuch agre the fentiments of
many of them.

An Acco’unt.ybf the Sentiments of the
Canadians concerning the Intro-

- duction of the Englith Laws, and
the Trial by Jury, into the Pro-
 vince. . A
WHEN I refided in the province of %eo
~ beck, T inquired, as carefully as I could,
into the caufes of the complaints that had been
made in the province, concerning the flate of
the laws, and the adminiftration of juftice in
it. And I found, that the greater part of thefe
complaints related neither to the introduction of
the laws of England into the province in the room.
of the French laws, nor to the Englith methed
of trying doubtful fats by a jury inftead cf leav-
ing them to the decifion of the judges, but .
almoft intirely to the expsnce and the delays
in.the adminiftration of juftice fince the efta-
Ss ‘blithment
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blithment of the civil government. in the pro-
vince. Thefe expences and delays have been
fince remedied by an ordinance of the Go-
vernour and Council of the province, pafled
in the month of February 1770, by which
the courts of Common-pleas have been directed
to fit every week in the year, (with a very
few intervals, at particular feafons) for the adr
miniftration of juftice in civil matters ; and
the procefs of imprifonment for debt (which
before was ufed in all cafes where the debt
amounted to forty fhillings) has been reftrained
to the cafes of debts of twelve pounds; and
the too hafty fale of the frechold lands of
debtors for the payment of their debts has been
prevented. In thefe courts the French lawyers
plead in their own manner, and for very mo-
derate fees; fo that thefe objections to the ex-
pence and delays of law-proceedings have been
removed as far as, ‘perhaps, it is poffible to re-
move them. As to the Englith laws. them-
felves, which had been introduced into the
province, they had occafioned no inconve-
niences at all in the province, fo far as they
bad been felt and experienced by the decifions
of the courts of juftice. But it muft be con-
fefled, that the Englith laws of inheritance,
and other Englith laws relating to landed pro-
perty, would, if they had been appealed to
by the Canadians in oppofition to their own
cuftoms upon thofe {ubjects, and enforced by
the ~uthority of the courts of Juftice (as, per-

haps
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haps, they muft have been, if fuch matters hac
been brought  before the -courts)-have - occa.
fioed 'great-uneafinefs and- ‘confufien. Thi
the-Englifh inhabitants of the province are fen.
ﬁb}e of and' therefore have always declared
that’they wifhed the French laws upon thofi
{abjects to be continued, or revived:; and mor
efpecially with refpe& to the children of mar.
riages already contracted. But I am perfuadec
that the revival of the French laws upon thi
fubject only, '(landed property) would be fuf
ficient ‘to preferve the province from falling
into any confufion and difcentent, tho the law:
of England fhould be introduced into it, or rathe
continued in it, upon all other fubjects. And I anr
confirmed in this opinion by the letter publithec
in the Account of the Proceedings; &c. figned L,
Canadien Patriote, which, (tho’ it was writter
for the exprefs purpofe of indifpofing the Ca-
nadians againft-the laws of England, and per-
fitading them’to be pleafed with the. revival o
the French laws in all civil matters by the
late"Quebeck a&,)  yet mentions nothing bu
the Englifh tate of tythes, (to wit, the- tentt
fhieaf of corn, inftead of the twenty-fixth bu(he
which- was the tythe paid in ‘Canada,) as mat.
tets that they were likely to be difpleafed with
This'latter-law of England, -about tythes, no
body ‘dieamit of introducing: into the province
and the ' former, “about inheritance by primo-
niture,- the: Englifh declared, they. were wil-
ling ter have exprefsly excluded, and the French
A Ss2 Jav
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law upon that head exprefsly revived in the
province, if the Canadians fhould defire it.
Since, therefore, this ingenious writer can find
nothing elfe to objeét to, in the laws of Engs
land, we may fafely conclude, that thofe laws
might have been continued in the province
(with the above-mentioned exception, with
refpet to landed property, and leaving the
payment of tythes to the free choice of the
inhabitants) without giving any difguft to the
Canadians.

/ ‘
Y/ As to the trial by Jury, the novelty of it,
when it was firft introduced into the province,
occafioned various refle@ions upon it amongft
the Canadians. Some of them faid, it was a
/Rrange thing to refer the decifion of lJaw-fuits
to a fet of tradefmen, or, (as fometimes was
the cafe,) of ignorant mechanicks, fome of
whom could neither write nor read, when
the king employed and paid learned judges
to decide them. Thefe perfong mifconceived
the province of a jury, and fuppofed that
they were appointed to try matters of law
as well as matters of fa&t; though the former
are clearly without their jurifdi®ion, and
cannot, even by the confent of the parties,
be ever referred to their determination, except
where they are fo blended with the latter,
(which fometimes happens) as to appear under
the form of the latter, that is, to appear to be
matters of fa&. Others of the Capadians ob-
ferved that it was a ftrange thing, and a hard
one,
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one, to force twelve perfons, who really think-
differently upon a doubtful “matter, that is re-
ferred to their determination, to fay, upon their
oaths, thatthey are all of thefame opinian, and-
to continue to be fhut up together without
food or light,' till they do fay fos” Fhis, they
faid, was putting the decifion of caufes into
the power of ‘thofe. jurymen who had the-
ftrongeft confhitutions, and could go longeft
without food. And it was alfo forcing fome:
of them to break their oath, and commit a kind-
of neceflary perjury, by acceding to the opi-'
nion of their brother jurymen, when they really
entertained a contrary opinion. Thefe reflec-
tions were made upon the unanimity required
amongft jurymen in delivering their verdict.
And, I muft confefs, I think thefe refle&ions
juft: infomuch that I am convinced that this
unanimity could never have been required in ,
the original inftitution of juries, but muit have
grown ‘up from fome accidental and collateral
caufe in the practice of this mode of trial ; as, i
for example, from the unwilliZhefs of judges to
take the trouble of adding 4 number of freth
jurymen to the firft twelve, where they could
not- agree in their verdi®, and caufing the evi-
dence, ‘that had been before given in the caufe *
before the firft twelve jurymen, to be repeated-!
over ‘again by the witnefles to the additional
jutymen, till a verdi@® was obtained in whiqh.’
twelve, at leaft, out of the whole number of
jurymen, were really unanimous. For this
v : was



[ 326 ]

was the way of procéedini' in this mattef"in
the days of king Henry the third, that’is;
about the year 1260, (or about four-fcore
years after the firft inftitution of juries by king
Henry the fecond,) as appears by the follow-
ing paflage in the famous lawyer, Bratton;
where he treats of the iffue of Non diffeifroit;
Q:i a writ of Novel diffeifin, which appears to
fhave been at that time a very common action.
Contingit etiam multotiens quod Tfuratores in wves
Jitate dicendd funt fibi contrarii, ita quod in
unam declinare non poffunt jententiam.  Quo
cafu, de confilio curiee, affortictur affija [that s,
the affife, or jury, fhall be re-inforced, or in-
creafed,} ita quod apponantur alii juxtd numes
‘rum majoris partis qua diffenferit, wvel [al*om
quatuor vel fex, et adjungantur aliis; el etiam
per [e ipfos, fine aliis, de veritate difcutiant et
Sudicent et per fe refpondeant : et eorum <vere-
dittum allocabitur et tenebit, cum quibus ipfi con-
venerint.  ‘That is,MIt often happens that jury-
‘men, when they come to deliver their verdic,
appear to be of different opinions, fo that they'
cannot bring in an unanimous verdi&.  In
thefe cafes, the court muft order the (affifé or)
jury to be [re-inforced ‘or] increafed by the
addition of as many new members as there
are in the majority of the jury who already a-
‘gree in one opinion and differ from the mino-
rity, or at leaft by the addition of four or fix
new members. And thefe additional mem-
rbers of the jury fhall join with the former jury-

man
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(¢ men. in conﬁdermg and. debating the matter
¢ in queftion. (Or they may, if the court fhall
- ¢c'lo, dire@, confider and debate the matter by
(7 themfelves, thhout any fuch conjunction with

¢cthe original jurymen, and give their anfwer;
¢, concerning the matter in difpute, feparately
¢ by themfelves. And the verdict.of thofe mem-
o hqrs of the ongmal Jury with whom thefe new
(¢jurymen fhall agrec in opinion, fhall be allowed
¢cand hold good2Bee Bracton de Legibus & Confue-

tudinibus Anglie, Bib. 4. cap. 19. de Affifé novz

&ffifine, folio.185. page 2. Others of the

Cznadians complained of the hardfhip of being

ferced to attend upon juries, which took them
from gheir bufinefs without any profit or com-
penfation for their trouble. . Yet, notwith-
ftanding thefe refleGions, which were made
by.a few perfons upon the firft introduction
of fo new a mode of trial, it may be truly
faid, upon. the whole, that the Canadians were
very ‘well fatisfied ‘with the trial by jury, and,
had begun to be fenfible of its advantages. For
in, the, court of Common-pleas, (which Gene-
xal Murray had inftituted, chiefly with a view
to,give the Canadians fansfa&lon, and in which
he had permitted French lawyers to plead in
the French language, and according. to their
own forms and manner of pleading, and in
which he had  permitted the parties ta have

th,exr caufes decided either with. or without a

jury,as they liked beft,) it was moft ufual for,

the Canadians who were cngaged in law-fuits,
either
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either with the Britith inhabitants of the pro-
vince, or with each other, whenever the mat-
ter in difpute was of confiderable value, (as,
for inftance, worth 40 or §o pounds fterling;)
to defire to have it tried by a Jury. This
was teftified before the Houfe of. Commons at
the time of pafling the Quebeck bill, by Mr.
Edward Watts, who had. refided at Quebeck
as principal clerk to an eminent merchamt
there during feveral years, and Mr. Samuel
Morin, who had been vendue-matfter, or li-
cenied au@ioneer, at Quebeck, for many years :
and they both declared, that they had often been-
themfelves impannelled, and had ferved as jury-'
men in the court of Common-pleas at Quebeck,.
in confequence of the defire of the parties, and-
thofe often Canadians, to have their caufe tried by
a jury, when they might, if they had pleafed, have
had it determined by thejudges only. And I well
remember to have hear’d mention made of many
remarkable caufes that were tried in that court,
in which the parties had defired to have a jury.
And once I was concerned, as counfel, in a
caufe in that court, between two Canadians at
Montreal, which was tried before a jury, and,
if i remember right, before a fpecial jury:
for they often chofe to have a fpecial jury, .
notwithftanding the expence that attended it.
And I well remember, that they ufed frequent-
ly in converfation to exprefs a fatisfaction in
the thought that they could have their caufes
determined by a jury, inftead of being left -
wholly
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wholly-to the judges, whom (though they dxd
not fufpect them of bribery, or other pofitive
difhonefty, they being men of fair chara@ers,)
they would -dften {appofe to be under an undue
byaf§ and influence towards the other party,
either from fome connection.of friendthip with
him, or from teo great -a deference to the opi-
nienof fome favourite lawyer, or of fome other
pecfon who was not at the bar, but who was
theupht to be fkilled in matters of law, whom
-they privately -confulted, and by whom it was
{uppefed -that they let themfelves tbe governed.
Now it appears to me, that the condutt of thofe
Cemindians who were concerned in law-fuits, and
their inclination to have their caufes desermmed
by-juries, inftead-of being left to the fole de-
termination -of the judges, is a much ftronger
and more refpeétable proof, that that mode of
trial was 4preedble to the inclinations of the
Canadians, ‘than the light obfervations thrown
out in common -converfation by fuch of the
Canadians as were not concerned in law-{uits,
(and who-cenfequently had not paid fo much
attention to -the fubjedt, ) againft that mode of
trial, (or rather againft either its imperfections,
or the inconveniences attending it,) were of
their diflike to . For -fbat ‘may be reckoned.
to e, upon the whole, agreeable to a people,
which -thefe of them who have any concern
with 1t, -chufe voluntarily to do, when they
might, if they pleafed; avoid -it; 1 there~
fore thmk 4t may fafely be affirmed, that the
Tt trial
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trial by jury was, in the year 1774, after ten
years experience of it, agreeable to the gene-
rality of the Canadian people: and 1 believe,
*that it would be ftill more agreeable to them,
uf the perfons impannelled upon juries were to
be paid a fmall fum of money for their at-
tendance, (as, for inftance, five thillings fterling,)
and if they were not required to be, or rather
to pretend to be, unanimous in delivering .their
verdi®&. And for this reafon, I think, the in-
‘ftitution of juries fhould be amended in thafe
two particulars in the province of Quebeck,
7to make it more fuitable to their inclinations
and opinions. And 1 likewife think, that
meafures fhould be taken to feparate the law
in every law-fuit, or, at leaft, whenever either
of the parties defired it, from the facts as care-
fully as poffible, fo that the jurymen fhould
fee plainly that they have nothing but fa&s to
determine, and fhould alfo fee what the fa&s
were which they were required to determine :
by which means the firft objeCtion abovemen-
tioned to have been made by fome of the
Canadians againft the trial by jury, to wit,
that it takes the decifion of matters of law
out of the hands of the'king’s learned judges,
and transfers it to a fet of ignorant jurymen,
would be intirely removed. And for this reafon I
have endeavoured in the following plan for the
adminiftration of juftice in that province, (which
was drawn up about January 1769, and prefented
to Lord Hillfborough about April 1770, andupon

which
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which’ I beftowed a great deal of thought and
pains,)>to provide remedies” for thefe inconve-
nienciés by fuggefting, 1ft, That juries thould
bé had in civil’ matters, whenever both or ei-
ther of 'the parties defired it ; -which, 1 believe, -
would' be in almoft every caufe of 30 or 4ol
value, that turned upen nice and doubtful
faCts; and 2dly, That they thould confift of
thirteen perfons, and that the majority of them
fhould carry the verdi@, after they-had been
confined together for *a certain number of
Kours, (as, for- example, 24 hours) in order
to procure, if poffible, a real ‘unanimity
among them, grounded upon a full difcuffion
dnd deliberation upon the evidence ; and 3dly,
That they fhould be paid five fhillings a piece
for their attendance; which money fhould be
paid to them by both the parties, if they both
defired to have a jury, or, if only one of the
parties defired to have a jury, by the party
which - defired to have one; and 4thly, That
the iffues, or contefted matters of fa&, pro-
pofed to them for their determination, thould
be jfpecial iflues, that is, fimple, plain, di-
fin& matters of fact, intirely feparated from -
matters of law, and concerning the meaning
of ‘which there could not be the leaft doubt;
and that thefe iffues fhould be drawn up by
the affiftance and direion of the judges, and
“““ fided on interrogatories exhibited to the
parties by their order, with a view to difcover
precifely in what points of fatt the parties
' Tt 2 agreed,
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trial by jury was, in the year 1774, after ten
years experience of it, agreeable to the gene-
rality of the Canadian people: and 1 believe,
‘that it would be ftill more agreeable to them,
uf the perfons impannelled upon juries were to
be paid a {mall fum of money for their at-
tendance, (as, for inftance, five thillings fterling,)
and if they were not required to be, or rather
to pretend to be, unanimous in delivering their
verdi®. And for this reafon, I think, the in-
ftitution of juries fhould be amended in thafe
two particulars in the province of Quebeck,
/to make it more fuitable to their inclinations
and opinions. And 1 likewife think, that
meafures fhould be taken to feparate the law
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fee plainly that they have nothing but fa&ts to
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were which they were required to determine :
by which means the firft objeGtion abovemen-
tioned to have been made by fome of the
Canadians againft the trial by jury, to wit,
that it takes the decifion of matters of law
out of the hands of the'king’s learned judges,
and transfers it to a fet of ignorant jurymen,
would be intirely removed. And for this reafon I
have endeavoured in the following plan for the
adminiftration of juftice in that province, (which
was drawn up about January 1769, and prefented
to Lord Hillfborough about April 1770, andupon
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which' ¥ beftowed a great deal of thought and
pains,) to provide remedies’ for thefe inconve-
niencié¢s by fuggefting, 1ft, That juries fhould
bé had in civil’ matters, whenever both or ei-
ther of "the parties defired it ; -which, 1 believe, -
would’ be in almoft every caufe of 30 or 4ol
value, that turned upon nice ‘and doubtful
faGs; and 2dly, That ‘they fhould confift of
thirteen perfons, - and that the majority of them
fhould carry the verdi®, after they-had been
confined together for *a certain number of
loars, (as, for-example, 24 hours) in order
fo procure, if poflible, a real unanimity
atfiong them, grounded upon a full difcuflion
and deliberation upon the evidence ;. and 3dly,
That they fhould be paid five fhillings a piece
for- their attendance ; which money fhould be
paid to them by both the parties, if they both
defired to have a jury, or, if only one of the
_parties defired to have a jury, by the party
which defired to have one; and 4thly, That
the ifflues, or contefted matters of fa&, pro-
pofed to them for their determination, fhould
be fpecial iflues, that is, fimple, plain, di-
ffinct -matters of fa&, intirely feparated from
matters of law, and concerning the meaning
of which there could not be the leaft doubt ;
and that thefe iffues fhould be drawn up by
the affiftance and direction of the judges, and
grounded on interrogatories exhibited to the
parties by their order, with a view to difcover
precifely in what points of fatt the parties
Tt 2 agreed,
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agreed, and in what other points they differed-
from each other. How far this laft object of
procuring the iffues, or falts, to be ftated fpe-
cially under the direction of the judges, is at-
tainable in practice, I will not pretend to fay.
But, I am fure, it is worth endeavouring at,
not only for the reafon already fuggefted, to
wit, that juries may be cenfined to the dif-
charge of their proper duty, (which 1s the de-
cifion of mere matters of fa¢t,) without en-
croaching on the province of the judges and
determining points of law, bat alfo to avoid
the great bbfcurity and confufion which has
hitherto prevailed in the pleadings of the caufes
in the courts of Common-pleas in the pro-
vince, which is fometimes fo great as to render
them altogether unintelligible. This requires
farther explanation.

For the fake of fuch of my readers as are
not acquainted . with the law, I fhall obferve,
that by the word, pleadings, on this occafion
xhey "are not to underftand the {peeches made
by the advocates, or counfel, at the bar before
the judges in fupport of their clients caufes,
but the altercation carried on by the adverfe
parties in writing, containing, firft, The. plaint,
or demand, or declaration of the plaintiff; (foritis
called by all thefe different names on different
occafions,) in which the plaintiff fets forth the
whole ground of his aGtion, and thews wherein
he has been injured by the defendant, and

| what
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vhat redrefs he defires to obtain frem the
couart ; and 2dly, The anfwer of the defendant
to the plaintiff’s claim, or complaint, which is -
calied: in the Englith law the defendant’s Plea, :
and im the French law /z séponfe ; and, 3dly,
The reply of the phintiff to the defendant’s
plea, or anfwer, which is called in the Englith
law the plaintiff’s »eplication ; and 4thly, The
defendant’s fecond anfwer, or reply to the
plaintiffs reply ; which fecond anfwer is called
in the Englith law the defendant’s Rejoindsr to-
the replication of the plaintiff. And thus the
altercation, or dialegue, between the adverfe
parties is carried on till it is brought to fome
one, or more, fhort, diftin&, propofitions, either
of law or fa&t, which the one party pofitively
afirms, and the other as pofitively denies.
Thefe fhort points, to which  the difpute is
thus ultimately brought, are, in the Englith
law, called Iffues : if they are points of law,
they are called iffues in law ; if they are points
of fatt, they are called 7ffues in faé?, or fimply,
tffues, (for the word iffues, when ufed by itfelf,
always means zffues in faé? :) and the reafon,
why thefe fhort points are called 7/fues, (or in
Latin, exitus,) is becaufe they come, or arife;’
out of (in Latin, exeunt,) or refult from the
mutual allegations of the parties in oppofition
to each other. In this ftage of a law-tuit, the
Englith law dire@s the judges of the court
betore whom it is brought, if the 7ffues joined
by the parties, are 7ffues in faél, to orde{?1 tl}é‘ '
, eri

Y
1
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fherif of thé county to fummon a jury of
twelve free, honeft, and impartial men to come
and determine them upon their oaths ; but, if
the iffues, joined by the parties, are mere mat-
ters of law, it dire@s the judges to confider
them carefully and maturely by themfelves,
without a jury, and, after fuch due delibera-
tion, to give judgement concerning them. This
is the courfe of the Englith law. The French
Jaw direCts, that both iflues in fa@ and iflues
in law fhall be determined by the judges only.

-~ Now it is evidently neceffary to the right un-
derftanding the nature and merits of the fuits
hat are contefted in courts of juftice, and con-
fequently to the juft determination of them,
that thefe pleadings, as they are called, fhould
be carried on in a clear and methodical man-
‘ner ; and this, whether the law, by which the
waufe is to be tried, be the Englith law, or
«the French law, or any other law whatfoever.
’But experience has thewn, that, to draw up
thefe pleadings, or ftates of the pretenfions of
the contending parties, in a clear and- propet -
4nanner,is a matter of confiderable difficulty,and
€equires more than a common fhare of precifion
in relating fats, and accuracy in reafoning upon
them : infomuch that many perfons, who can
fpeak fluently and elegantly upon a fubjed,
and thereby acquit themfelves plaufibly as ad-
vocates at the bar, are incapable of condu@ing
this part of their clients bufinefs. This re-

mark
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mark 1 belieye to be true ip all countries,” and
according to all fyftems of law : becaufe: na~
ture. has not endowed every man with a clear
and. logical underftanding ; which is a qualifis
cation effentially, ;neceffary to the management-
of this bufinefs. * But it is more efpecially true
in the Englith law, where-the art of drawing |
thefe pleadings. is reduced to certain technical
rules, and is diftinguifhed as a particular fcience, 2
or art, called Special Pleading, which forms. a 4
feparate branch of the ftudy and practice of the
law, and is known only to a“very few lawyers. /
It is, indeed, to be lamented - that it is not
any where explained:in a full and clear man-
ner, {fo..as to be eafily attainable by all thofe 4
perfons wha have by nature a capacity to un-
derftand it, and are willing to beftow a mo-
derate degree of application in acquiring the
knowledge of it; .becaufe of its great utility .
in the conduct of law-bufinefs. But the fa& .
is .as 1 have ftated it: this fcience is, in.the.
Epglith law, a myltery known to but a few v
prcfons. It is, therefore, almoft certain, that ¢
the Englith lawyers, who are likely to go :and. /
‘fettle in the province of Quebeck, if the Eng~.
lifsi\Jaw . were to be thoroughly eftablithed
there, would be fome of thofe who are un-
acquainted with-this branch of law-learning ;-
becaufe none of the more leasned and accom- -
plithed Englith lawyers, that underftand thig .
ufeful part of the law, can ever be fuppofed to 4
be , willing to leave. the lucrative practice which -z
L ‘ they 4
#Hh -
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they will probably obtain in England, or their
reafonable hopes of obtaining fuch practice, to go
and practice the law in o poor a country as that
province. And, if the Englith lawyers, that
will fettle in the province of Quebeck, cannot
be fuppofed to be likely to underftand this
fcience, much lefs can it be imagined that
the French attornies and advocates, who practice
‘the law in that province, (and who ought, for
the fatisfaCtion of the Canadians, to be per-
mitted to continue to prattice the law there,)
will ever be able to acquire the knowledge of
it. It may, therefore, be concluded, that the

leadings in the law-fuits in the province of
Quebeck will never be drawn up fkilfully ac-
cording to the rules of fpecial pleading obferved
in the Englith law,

But, perhaps, it may be thought, that an
imperfect obfervation of thofe rules may fuffice
for the conduc of bufinefs in that province
in a manner that may anfwer the main pur-
pofes of juftice tolerably well : and that sz rhat
smperfett degree the moft ordinary lawyers are ca-
pable of obferving the rules of pleading, by
following the precedents of declarations, and
pleas, and replications, and other pleadings,
fet forth in printed books of Entries, fuch as
dLilly’s Entries, or Mallory’s Entries, and the
like. I can hardly affent to this opinion, be-
caufe I conceiwe it to be impoflible in many
cafes for a perfon, who does not underftand

the
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the fubje@; to make a right ufe of thofe pre-

cedents, and to avoid, every now and thén,

miftaking one cafe for another, that bears fome

refemblance 6 the formier, but yet differs from it

in fome effential circumftance. But, if we thould
admit, that this imperfe@t degiec of knowa
ledge in the art of pleading would be fufficient

for common purpofes, and to prevent great

confufion in law-bufinefs, yet even this degree
of knowledge of it is unattainable by the French

lawyers in’ the province, (by whom great part

of the law-bufinefs in it is tranfacted,) or, at
leaft, is not likely to be attained by them: fo
that one may conclude, upon the whole, that

it is impoffiblé that the principal part of the

law-bufinefs of the province can be carried on

according to the forms and rules of pleading

obferved in the Englifh law, even in an imper-

fet degree. ’ -

And it has appeared in fa&, that, even in .
the court of King's-bench in the province,
{which before the late Quebeck-act was intirely
overned by the rules of the Englith law, in/
%h"e forms and manner of pleading as well as/
in the decifion of the points in litigation,) the
rules of good pleading were very imperfectly v
obferved, by reafon of want of Ikill in the
Englith lawyers who praclifed in it, (as I am,
fure¢ they, will all readily allow); and conﬁ-‘
derable difficulties and perplexities have oc-
curred in caufés whenever the = defendant’s ¢

’ Uu counfel .
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ccunfel thought fit to make a fpecial plea to
the plaintiﬂ"s declaration : and the record, or
the whole colletion of the pleadings, has, on
thefe occafions, been rather obfcure and difh-
cult to underftand; though in the common
run of caufes, where the general iffue has been
pleaded, the pleadings in this court have been,
for the moft part, tolerably clear and intelli-
gible. But this court, (though it was the
fupream court of the province, and was held
before Mr. Hey, the chief Juftice of the pro-
vince, a man of confeffedly fuperiour know-
ledge and abilities to any of the other judges
in it, or to all of them put together,) tranf-
acted very little of the civil bufinefs of the
province. This was not owing to any want of
confidence in the chief Juftice, or'in the Eng-
lith lawyers who practifed in that court, but
"chiefly to the cuftom, which was obferved in
it, of drawing up all the pleadings, in the {uits
that were brought in it, in the Englith language,
and of fpeaking at the bar to the merits of
tiem likewife in the fame language, and partly
to the greater expence which attended the
profecution of caufes in this court, than in the
courts of Common-pleas. The French clients
were glad to be able to hear their caufes fpoke
to in open court in their own language ; and
fome of them were alfo defirous of feeing and
underftanding the written pleadings in them,
betore they were delivered in to the court:
and many of them were, for feveral years after

" the
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the _CON}?C& of the province, defirous of em-
ploying French lawyers in the management of
them though of late years feveral of the
French ‘inhabitants of Quebeck have thought
fit very often to employ two Englith lawyers
of good cHaraGer, Mr. Kneller, (the prefent
attorney-general of the province,) and M.,
Williams, in their caufes in the court of Com-
mon-pleas there, even in preference to their
own countrymen. And both Englith and
French clients were glad to have their caufes
managed  at as fmall an expence as poffible,
and on that ground gave the courts of Com-
mon-pleas’ in the province a preference to the
court of King’s-bench. Add to this, that ever
fince the ordinance already mentioned to have
been publithed in' the month of February,
or March, 1770, for further regulating the
proceedings of the courts of Juftice, the courts
of Common-pleas for the two diftrits of Que-
beck and Montreal have fat every week in the
year, (with a few exceptions,) whercas the
court of King’s-bench has fat only (as it did
before that ordinance,) during three terms in
the year at Quebeck, and during two terms
in the -year at Montreal, This greater fre-
quency of the feflions of the courts of Com-
mon-pleas in the province, and the expeditious
attainment of the ends of the fuits brought in
them, which was the neceffary confequence
of it, concurred with the other caufes above-
mentioned, in making thofe courts become

Uu 2 the
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the ordinary- courts for civil bufinefs in the
province, to the almoft total negle@ of the
court of King’s-bench of late years, with re-
fpe& to that branch of its jurifdiction, except
only upon appeals from decifions in the courts
of Common-pleas, which were ftill permitted
to be made to it, after the faid ordinance of
February 1770, as well as before it. The
courts of Common-pleas, therefore, have been
the eflicient courts in the province for the de-
cifion of civil fuits in it, for many years paft:
and confequently the manner of drawing the
pleadings in thefe courts, and not that of draw-
ing thofe in the court of King’s-bench in the
province, (which is fo little reforted to) is
what we ought to confider as of moft im-
portance to the province, and moft worthy of
being brought to fome tolerable degree of or-
der and precifion. Now, if it had been found
by experience, that the pleadings in thefe
courts of Common-pleas were tolerably clear
and precife, fo that the Judges who tried the
caufes, and alfo the chief Juftice, or other
Judges, who were to decide the appeals from
them, could clearly underftand what was the
matter in difpute, the ends of law and juftice
would be obtained, and it would be a matter
of perfe& indifference, whether the form and
manner of drawing thefe pleadings agreed with
that obferved in the Englith law, or with
that obferved in the French law, or in any
other law, or not. But the fa® is well known

. - to
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tp be ptherwife, by all thofe who are conver-
{ant with the law-proceedings in that province,
For the pleadings in the courts of Common-
pleas, atJeaft at Quebeck, (for I knpw lefs of _
thefe at Montreal,) are often drawn up in fo
wild, .and irregular, and confufed a manner,
that it is impofiible to. find cut from them, ¢
what is the matter really in difpute between
the parties, and upon what grounds they fup-
port their refpeGive claims. This has been a
misfortune univerfally obferved and lamented,
and which all perfons, converfant with law- ¢
proceedings, have wifhed. to fee either removed
or leflened, if any method of doing fo can be
contrived, I fpeak with hefitation upon thjs
fubje@, becaufe it is a .matter of nicety and
difficulty, and by no means ealy to be remedied.
Now, it is principally with a view ta remedy
this inconvenience that ] have propofed, in thed
following plan for the adminiftration of juftice
in that pravince, that the Judges, after. perufing
the plaintiff’s declaration, and the defendant’s
plea, fhould exhibit interrogatories to them,
concerning the facts which (hould appear to-
them (the Judges) to be doubtfully or gb-
Jeurely ftated in the pleadings, and which they-
{hould judge to be material to the decifion of
-the caule. %" his appeared to me the fimpleft and
¢afieft method ; — I might indeed fay, the only
one, that was praclicable in that country ; —
.of bringing the matters in difpute between the
parties fully, and clearly before the court, fo
that the f: %) in which they agreed, fhould
be
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<be clearly diftinguithed from thofe in which
they differed, and the grounds upon which
they built their refpetive pretenfions might
be made apparent. And at the fame time it
muft be obferved, that the referring to the de-
termination of the j jury the truth of thofe fe-
veral diftin&t facts, in which the parties, i
their anfwers to the faid interrogatories, werg
found to contradi® each other, would be at-
tended with this further advantage, that it
would enable the jury to know ditin&ly what
falts they were required to afcertain, and would
prevent them from going aftray from their
proper bufinefs, ecither to inquire into unne-
ceflary, or immaterial facts, or to determine
points of law. Thefe were fome of the prin-
cipal objects I had in view in drawing up the
faid plan for the adminiftration of juftice in
the faid province. As to the number of courts in
the faid province, the extent of their refpeive
Jurifdictions, and the provifion that they fhould
hold their feffions every week in the year, with
only a few neceffary exceptions; all thefe particu-
dars were fettled after the model of the courts of
juflice that were eftablithed in the province in
the time of the French government, which in
all thofe refpe@s were, as I believe, extreamly
well fuited to the purpofes of adminiftring
jultice in it with convenience and dxlpatch

and fitted to give fatisfaion to the Canadians.

This plan for the adminiftration of Juftice in
that provmcc, is as follows : |

Plan
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Plan of a convenient - Method of ad-
' miniftring Juftice in the Province
" 18F Quebeck in North-America. |

IT is conceived that the following method of

* adminiftring juftice would be that which
would beft fuit the circumftances of the pro-

vince of Quebeck and the temper of its inha-
bitants, and be upon the whole the fittelt of

any to be carried into execution there, be-
ingi-nearly the fame with thdt which took

place there in' the time of the French go-
vernment. : e »

-~ - ' |

In the firft place, it would be proper to The pro-
divide the province again into the three diftricts fonrg be
of Quebeck, Three Rivers, and Montreal, asgjgd&t';ec
in the time of the French government ; and digrics,or
to call them fhires, which is the name of the fhires.
diftrits' into which England is divided ; and Each fhire
tojappoint a feparate minifterial, or execative, ould
officer of juftice to each of thefe fhires o'r‘%p-"grg_te
diftri&s, to be called, as in England, the theriff.
of the. fhire, inftead of having an officer of

this kind, called a provoft-marthal, for the

whole province, as is now the cafe. - J?Y'

S ' . YL e feparate
/In each of thefe thires, or diftricts, tbere,‘zv:,";o:n‘
fhould be atfeparate royal court of judicature, of judica-

. : . . e wrefhould
which fhould hold its feflion in the chief, OF be erected
aela - * ratherin each
ot ! diftrict, or

thire ;
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rather the only town, in the diftri® ; for the

towns of Quebeck, Three Rivers, and Mont-

rhich  real are the only towns in the province. Thefe

confit of courts fhould confift of one Englith judgg, to

onc Eng- be appointed by his Majefty, and a Canadian
ifh judge

and a Ca-affiftant, or affeffor, to be named by the go-

nadan vernour of the province. Thefe courts thould

have full power to hear and determine all mat-

ters, both criminal and civil, arifing within

their refpeive jurifdictions, )uﬁ as the chief

juttice of the province is impowered to do upon

the prefent eftablithment throughout the whole

province. The Englith judges thould be bar-

rifters at law of at leaft’ five years ftanding

at the bar, and at leaft, thirty years of age;

and they fhould be fuch as, beﬁdes their

{kill and knowledge in the law, had a com-

petent knowledge of the French langua e.

This would be almoft a neceffary qualification,

in order that they might be able to underftand

the evidence given by the French witnefles

who would fo often be examined before them.

And to enable them to do this the more readily,

and likewife to comprehend the nature and

extent of fuch of the antient laws and cuftoms

of the country as his Majefty fhall think fit to

revive or continue, would be the pringipal

ufe of giving them the affeffors above-men-

tioned, who fhould be Canadian lawyers or

notaries of good charatter and ability. But

thefe Canadian affeffors fhould only affift them

with their opinion and advice, wnthout having

any
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any vote or authority to decide the caufes in
conjunction with the judges; but the whole
power of finally deciding them fhould be vefted

folely in the Englith judges.

This employment of the Canadian lawyers,
even in this fubordinate capacity of affiftants
and advifers, would be thought a very gra-
cious indulgence in" his Majefty by all his Ma-
jefty’s new Canadian fubje@s: and many of
them, to whom it has been mentioned, have
~éxprefled an intire approbation of it. If they
were to have an equal degree of authority with
the Englith judges in the final decifion of
caufes, they would be much more likely than
- the Englith judges to abufe it, by reafon of
-their connelions in the country, and the
enmities and partialities that thofe connections
would give birth to: and, befides this, there
are other reafons which would make it inex-
pedient for his Majefty to truft his new Ro-
man Catholick fubjeds, fo lately brought un-
der this allegiance, with fo great a degree of

power. -

+ + Thefe judges and their affiftants fhould hold Thefe .
their courts cvery week throughout the year,5; every
-éxcepting one month at Chriftmas, one weekweek.
at Eafter, and another at Whitfun-tide, which

are the three greateft feafons for holydays ob-
* ferved by Chriftians. And they fhould fit on

‘the Tuefday or Wednefday of every week,.to

the end that the contending partics and their
X x witnefles
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witnefles might not be under the neceffity of
travelling on Sumdays to attend them.

If the ufe of juries fhould be thought fit
to be continued in criminal profecutions, they
fhould be fummoned only once a month, that
the inhabitants might not be too much diverted
from the care of their private concerns by their
attendance on the courts in that capacity. But
all thofe parts of the criminal profecutions that
do not require the attendance of juries, and,
if the ufe of juries was laid afide, the whole
of thofe proceedings fhould be carried on in
the weckly feflions, as well as the civil bufi-
nefs of the diftricts.

Method of The method of proceeding in thefe courts

proceed-
fn civil

altions.

in civil actions might be as follows. The
plaintiff might bring a declaration, or plaint,
in writing into court (which might be either
in the French language or the Englith, as he
thought proper) praying the procefs of the
court to caufe the defendant to be fummoned
to anfwer it, but not to be arrefted by his body.
This plaint thould be read to the judge in open
court, in order that he fhould determine whe-
ther or no it contained a good caufe of aéion :
and till he approved it, no fummons fhould be
iffued upon it. If he approved it, he fhould
order it to be filed amongft the records of the
court by the clerk [or regifter of the court, and
thould at the fame time award a fummons to

be
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be fent to the defendant to come and anfwer
the plaintiff’s demand at fu¢h future day as
the judge fhould therein appoint. If he did
not dpprove it, or think it contained a good
caufe of altion, and the plaintiff thould never-
thelefs perfilt in his defire of bringing an a&ion,
and fhould think, in oppofition to the Judges
opinion, that he had a good caufe of acion,
he-thould have'a right to have his declaration
filed amongft the records of the court, toge-
ther with the judge’s judgement that it did not
contain a good caufe of action ; to the end that
he might appeal from the {aid judgement to the
court of the Governour and council of the faid
province. And if he obtained a reverfal of the
faid judgement in that court, he might after-
wards go on with his fuit in the court below

11'( 1

- If the defendant neglected to appear in court

at. the time appointed by the fummons, with-
out any good reafon for fuch negledt, he thoald
be condemned to pay to the plaintiff. a mode-
-rate fTum of money, to be afcertained by the
judge, and which thould not exceed the fum
of five fhillings fterling, as a compenfation to
the plaintiff for his expence and trouble in at-
tending the court, at the time appecinted by
the faid fummons, to no purpofe; and he
fhould be fummoned a fecond time, to come
apd anfwer the plaintiff’'s demand at another
day, to be appointed by the judge for that pur-
pofe: and if he then alfo neglefted to come;
}gdgemcmfh >uld be given again{thim by 4:fault.
Xx 2 When
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-When the defendant appeared, he fhould
make his anfwer-to the plaint of the plaintiff
in writing, and cither in the French or Eng-
ith language, as he thought proper : and his’
anfwer fhould of courfe, and without the
judge’s approbation of it, be filed amongit
the records of the court. And then (as it is
not probable that the plaint and anfwer would
be drawn fo ably, in this country of dulnefs
and ignorance, as to affirm and deny clearly
and pointedly the feveral faéts mentioned in
them) the judge himfelf thould interrogate
the parties concerning thofe facts (which were
material to the decifion of the caufe,) in their
account of which the contending parties
feemed to differ : and thefe interrogatories
made to the contending parties, and the
anfwers made to them by the parties, fhould
Theifloe, be reduced to writing by the judge, or by the
which the clerk of the court, from words dictated to
S him by the judge. And when the judge had
difagreed, thys found in what point of falt, material
fhould E; to the decifion of the caufe, the parties dif-
in writing fered, he fhould himfelf ftate thefe fa&s in
by the . . R .
judge. ~ writing, and declare to the partics, that it
was neceflary for him to be informed by pro-
per teftimony whether they were true or falfe;
and fhould thereupon afk the parties whether
both, or either of them, defired that he thould
inquire into the truth of thofe fa@s by means
of a jury, or by examining witnefles, or other
proofs, himfelf, ‘

If
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If boghy. or either of the parties defired. to Juries ¢a
have a jury, a jury fhould be fummoned tomoned 2t
attend at {fuch following feffion of the court as g}i:lt;g:;f:
the judgei thould appoint. This jury thould thepastics.
be paid. for their attendance by the party at ooy 4.
whofe requeft they were fummoned ; and ifpaid for”
both parties defired to have a jury, then'oras
equallyi by both parties. They fhould re-
ceive about five thillings Sterling 2 man. For
at prefapit it is a fubject of complaint among
the Capgdians that they are taken from their
neceffagy. occupations to attend upon juries
(which,is by no means an agreeable employ-
ment to them) without any confideration for
it; and-this, if it happened every week, and

~ without-any compenfation, would be thought

(and perhaps juitly) a very heavy burthen.
But for a reward of five fhillings they will
ferve with great alacrity.

01 . |
Thefe juries fhould be appointed in, near- Mannerof

ly, the fame manner as fpecial juries are injrp the
England : that is, the fheriff fhould prefentisies,
to the gourt a lift of four times as many per-
fons qualified to be jurymen as were necefla-
ry to conftitute a jury ; that is, if a jury was
to confift of twelve men, a lift of forty-eight
perfons fo qualified ;  and then each party
thould firike out the names of twelve perfons
from the faid lift ; after which the names of -
the tweaty-four remaining jurymen thould be ", .
fet down in a new lift in the follo.winngr- |

‘ er;
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der; to wit, firft one at the nomination of,
the plaintiff, then one at the nomination of:
the defendant ; and fo on; each of the par-
ties alternately nominating one, till the whole
number was exhaufted, And thefe pecfons
(whofe names were thus fet down in this new
litt in the aforefaid order, and who would be
enough in number to conflitute two juries)
thould all be fummoned to attend the court
on the day appointed for the trial of the caufe,
and fhould be called over in the court in the
order in which their names were fet down
in this new lift. And if there appeared fix
or more of the twelve nominated by each
of the parties, the firft fix of thofe nomi-
nated by the plaintiff that appeared . when
their names were called over, and the firfk
fix of thofe nominated by the defendant that
appeared at the fame time, fhould conftitute
the jury to try the caufe. If fewer than fix
of thofe nominated by one of the parties, as,.
for inftance, only three, appeared in the court
when the namss in the jury-lift were called
over, thofe three, or other number of per-
fons fmaller than fix, fhould make a part of
the jury which fhould try the caufe ; and the
other nine, or other number requifite to
make a full jury, fhould be the firft nine, or
other fuch requifite number, of the twelve
nominated by the other party that appeared
upon this occafion. The reafon of fummon-.
Ing twice as mainy perfons as would be f{ufe
' ' ficiznt
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ficient to compofe ‘a jury is to provide againft.
the“non-attendance of feveral of them. If.

it 'was found by experience that the perfons
fimnioned ufually attended very pun&ually,

it might be fufficient to fummon only four-

teen or fifteen, or perhaps only twelve, or

the very number neceffary to conftitute a jury..

In this laft cafe the original lift given in by

the fheriff thould confift of only twenty-four
names ; out of which each of the parties
fhould firike fix names, and the remaining-
twelve perfons fhould be fummoned to try

the daufe. By this method of appointing a
jury 'the difagreeable and captious practice of
challenging jurymen would be avoided, which

if apt" to give rife to animofities between the
petfons challenged and the parties who ob-
jéct to them.

1y LT :

+00f the jurymen fo chofen a majority fhould A majori-
have a right to determine the verdi¢t; the pre- ;!’,’,}f’,*n;i‘f,
fent rule ‘of requiring an abfolute unanimity carry -
amongft all the jurymen being evidently ab- """
furdiafhd unnatural, and, amongft other in-
converdencies, productive of one of a very
important nature, which is the perjury of
fome of the jurymen in every third or fourth
caufe that is‘tried : for it happens at leaft fo
oftent "that 'there is really a difference of opi-
nion arnongft the jurymen, and that fome go
over to'the opinion of the reft in oppofition
to' their own fentiments, and confequently

g i contrary
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contrary to the oath which they have taken
to give a true verdit according to the evie
dence, which doubtlefs means according to
their judgement of it. And it has fometimes
happened that a great majority of the mem-
bers of a jury has gone over to a fmall, but
refolute, minority. This therefore calls loudly
for a reformation, and more efpecially in a
country where the natural and ordinary dif-
ferences of opinion that muft frequently
happen amongft jurymen, are likely to be
greatly heightened by national and religious
prejudices.

If the agreement of twelve men is thought
neceflary to eftablith the truth of a fa&, it
would be neceffary to impannel twenty-three
jurors. But perhaps a bare majority of twelve
men may be fufficient to anfwer all the pur-
pofes of juftice in civil matters; and if fo,
it would be proper that juries thould confift
of thirteen men, that there might in all cafes
be a majoriry on one fide or the other. In
criminal matters it might be proper to make
the agreement of two thirds of the jury ne-
ceffary to the convi@tion of the accufed per-
fon ; or, if ftill greater tendernefs to the pri-
foner was thought expedient, it might be
Pproper to make the unanimous confent of the
whole jury neceffary to his conviion, but
not upon that account to infift upon the jury’s
bringing in an unanimous verdict, but to con-

fider
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. fidgr Hig- difflent of one juryman from the ver-
:dichgiven by the other eleven againft'the pri-
lQnem, ,g.?_qr “deliberating .upon their verdictdor
hAEAty=four bours, as a fufficient ground of
..apgcquittal... R
"7 And‘as the iffues, or points of fa&, that All the
¥ were to be propofed to the confideration ofjurors %o
" the jury, fhould be drawn up in a minuteﬁ’:r.g’iadal
and: particuldr manner in words diftated by "
~ the judge of the court, fo the verdi&s of the
" juries {hould be always fpecial verdicts, fta-
ting the facts as the jury find them to have
happened, with great exadtnefs and-particu-
. lanity.  'This would .prevent jurors from en-
ctoaching upon the province of the judge
and determining points of law by means of
~ the fhort and general verdi&s of, « Guilty or
O ot guilty;” < be did or did not undertake;”
< bedoes or dses not owe the fum demanded ;”
. and’ the like, that oftentimes involve points
of law mixed with matters of fa&t, and here-
“ "By give juries an opportunity’ of committing
fi‘the}% irregularities. Whenever thefe -things
hippen (whether it be from the ignorance
and want” of difcernment of the jurymen, or
from their wilfulnefs and partiality) it is hum-
_ bly apprehended “that a real'injury is done to
the lofing party, whofe right it is; according
fp the laws  of England, to have the points
of law, upon which his caufc depends, de-
cided*'by the able and learned: judges whom
theRing has “appointed to fill the-courts of
e Yy juftice,
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juftice, as much as it is to have the matters

of fa&t in the caufe determined by a jury of
honeft frecholders of the neighbourhood.

The witnefles examiaed in the trial of a
caufe thould be examined wivd wvoce in open
court, in the prefence of both the parties, or
their attornies or advocates; and crofs-exa-
mined, if the adverfe party thought proper :
and they fhould not be allowed to deliver
their teftimony by written depofitions or affi-
davits taken in private; not even in thofc trials
that were carried on without a jury ; unlefs by
the confent of both the parties, or by the
particular direction of the judge, upon very
ftrong reafons for fo doing, moved and de-
bated in open court.

When judgement was given for the plaintiff

was ordered to be paid him by the defendant,
either as a debt juftly due to him by contra&;
or by way of compenfation for fome damage
and injury that had been done to him, a writ
of execution fhould go againft the goods and
lands of the defendant, but not againft his
perfon ; direCting the fheriff, or other mini-
fterial officer that executed the procefs of the
court, to levy the fum of money awarded
to the plaintiff upon the defendant’s move-
able goods and chattels ; and, in cafe they
fhould not be fufficient for the purpofe, then,

but
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but not otherwife, to fell part of his lands

to produce the remainder of that fum, And

if the executive officer thould not find a fuffi-

cient quantity of either moveable or immove-

able property belonging to the defendant to

raife the fum awarded, and the judge thould

be of opinion, upon affidavits made before

him for that purpofe, that there was reafon-

able ground to {ufpe¢t that the defendant had
fecreted or concealed fome of his effeéts, heThe de-
might require him to deliver in to the court f;'l‘gg'“b .
upon oath an exact {chedule of all his eftatecompeiled
and effets of every kind, and of the places®deiyer
where they were to be found ; and if he re- duleof all
fufed fo to do, might commit him to prifon ?:,sdi'}ﬁt&s
till he complied. And if he omitted to fetuponoath.
down in this fchedule any part of his effets

to the amount of twenty pounds Sterling, he

fthould be liable to the penalties of perjury.

~ Further, where 2 man had bound himfelf The coun
to another to do_a particular thing, and itg‘a‘:‘g‘;ow_
was juft and reafonable that he fhould per-er to de-
form fuch his covenant, nothing having fince jge 3,2
intervened that rendered fuch performance formance
either impra®icable or unreafonably burthen- Nivibdds
fome and difficult, the judge fhould have a
power to award that the party fhould make a
fpecifick performance of fuch covenant, and
might compel him to do fo, in cafe he re-
fufed to do it, by imprifoning him till he
complied.
‘ Yy 2 Alfe
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ofts. Alfo the judge fhould have a power to
award reafonable cofts to either party accord-
ing to his difcretion.

'\ Sings It would be necefliry to have in each of

veachof thefe courts a king’s attorney to profecute

1@ three for the king in all criminal cafes, and in all

" fuits concerning the king’s revenue, and in

all other fuits in which the king’s intereft is

concerned. If his Majefty fhould not think

proper to appoint an officer in each court ex-

pre(sly for this purpole, the power of carrying

on thefe feveral profecutions cn the behalf of

the crown might be vefted in the clerk, or

regifter, of the court; juft as in ihe court of

King’s Bench in England the clerk of the

crown (whofe principal duty is to regifter, or

enter, the pleas of the crown amongit the re-

cords of the court) is likewife the king’s at-

torney in that court, and profecutes in his

Majefty’s behalf. But it would be more con-

venient, and more fuitable to the honour of

the crown and the dignity of the court, to

have a feparate officer for that purpofe, to

be called the king’s attorney for that fhire or

diftri@, as there was in the time of the French
government.

ppea e From thefe courts there thould lie two ap-

urts to peals ; an appeal to the governour and coun-
Eond cil of the province, and another from thence

zactl, to the King in his privy council. One great
ufe
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ufe of the appeal to the governour and coun-and from
cil would be to preferve an uniformity in thethe King
law throughout the whole province, whichincouscil
otherwife might gradually become different
in the three different thires, or diftrilts, of it,
by the difference of the decifions that might
be given in thefc three different courts of
juftice, if they were not fubje& to be revifed
by fome common fuperiour court that might
corret the errors that fhould be found in

them.

And for the fame reafon, the decifions of
thefe courts fhould not be deemed to form
precedents of fufficient authority to determine
any fubfequent difputes ; but this authority
fhould be afcribed only to thofe cafes which
had been decided by the governour and coun-
cil of the province upon the appeals brought
before them from thefe thire-courts, or by
the King himfelf in his privy council.

And to the end that the governour and
council of the province might not be defti-
tute of the advice of perfons fkilled in the
laws to affift them in the determination of the
appeals that fhould be brought before them,
it might be expedient to make the three judges
 thefe courts, and perhaps alfo the three
'king’s attornies in them, members of his Ma-
jefty’s council of the province; by which
means all the beft law-abilities in the pro-

vince
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vince would be employed in mcking thefe
important decifions that were to carry with
them the force of law. And with this view
it might be proper to require the judges and
the king’s attornies of the courts of Three
Rivers and Montreal to attend the governour
of Quebeck for one mon:h about Chriftmas-
time, in order to aflit at the decifion of thefe
appeals, which fhould therefore be referved
to this feafon of the year.

Thefe appeals fhould be only, as they now
are, of the nature of writs of error in Eng-
land, to corre& the errors in law committcd
in the courts of thefe thires or diftricts, and
not to re-confider the fa€ts in the caufe, un-
Yefs they had been fettled by the judge alone
without the affiftance of a jury. When the
facts were fettled in that manner, the parties
might, if tney thought fit, caufe the evidence
itfelf to be taken down in writing by the
clerk of the court and figned by the witnefles,
that it might make a part of the record, as it
does upon a trial by a general court-martial
in England : and, upon the removal of this
record before the governour and council, they
might re-confider the whole matter, the faéts
as well as the law, and give fuch judgement
upon it as they thought juft; but they thould
not admit any new evidence relating to 1it.
Where the caufe had been tried by a jury, the
lofing party might, if he thought prép:r, and

the
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the judge, before whom it was tried, thought

it reafonable, have it tried over again by aa fecond
fecond jury, confifting of twice as many ju- Jia by a
rymen as the firft jury; and the verdi& ofjury.
this fecond.jury fhould be final with refpet

to the matters of fa& determined by it.

When Gafpey thall be fettled, a fourthGafpey.

judge might be fent thither, whofe jurifdic-
tion fhould extend over a diftrict lying round
about it, to be taken out of the diftrit of
Quebeck, which is now immoderately large.
Such an eftablifhment would be of great con-
venience to the inhabitants of that part of the..
province. ’

Thefe are the outlines of a plan for - the
adminiftration of juftice, which, I eonceive,
would be well fuited to the circumftances of
this province, and would remove many of-
the inconveniences of which the Canadians-
now complain, and give them very great’

fatisfaCtion.
L FRANCIS MASERES,’
Attorney General of the
province of Quebeck. -

" N.B. This plan of 2 method of adminift-
ying juftice in the province of Quebeck

_ livered i d_Hill gh
R R PR £
F. MASERES. coton

Con-.
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Concerning the Expence requifite to
carry into Execution the foregoing
Plan for the Adminiftration of
Juftice in the Province of Que-
beck. .

TH’E expence of the above plan for the
adminiftration of juftice in the provincc
of Quebeck would not much exceed 60ool.
a year, upon a very large and liberal fcale.
Each of the three courts propofed to be efta-
blifhed in the province would confift of five
officers; to wit, an Englith judge, who
fhould be a barrifter at law of at leaft five'
years ftanding at the bar, and at leaft thirty
years of age; a Canadian afleflor, or affiftant’
to the Englifh judge, who fhould likewife be
at leaft thirty years of age; a clerk, or regifter
of the court; a fheriff of the thire, or diftriét,
over which the jurifdiGtion of the court ex-
tended ; and a king’s attorney, to profecute
for the crown in criminal, and other, cafes.
The falaries and fees, to be enjoyed by thefe
feveral officers, might be.as follows :

To
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Ster, per Ann.

To the Englith judge, a falary of  [.1000
.(No fees from any body) .
To the Canadian afleflor, a falary of £. 200
To the clerk, or regifter of the court,
a falaryof. . - - - -  [L.1p0
Befides fees from the crown for en-
tering all the criminal proceedings,
and other proceedings in which the
crown was concerned, amongft the
records of the court, amounting
ufually to another - - - - [, 100
And he thould likewife have fome fees
from the fuitors, who had caufes in
the court, for entering the proceed-
ings in their caufes amongft the
records of the court, and giving
‘them copies of them, and the like
fervices : but thefe fees fhould be
very {mall, on account of the pover-
-ty of the country.
To the theriff, a falaryof - - [.100
Befides fees from the crown for the
execution of procefles in criminal
proceedings, and other matters in
which the crown was concerned,
amounting to another - - - [.100
And he fhould likewife have fome fees
from private perfons, who had bufi-
nefs in the court, for executing the
procefles in their caufes : but thefe
fees theuld be very fmall, on account

of the poverty of the country.
' Zz To
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To the king’s attorney of the diftri&,
a falary of - - - L. 2co
Befides fees from the crown for the
rofecution of criminals, and the
other bufinefs he thould do for the ‘
crown, amounting to - - f.300
He might likewife practice in the court
as a private barrifter in caufes be-
tween fubjet and fubjeét.

The fum total of this expence is £.z2100.
per annum : and therefore the fum total of the
whole expence of the three courts in the pro-
vince would be [.6300 per annum. This is
upon a_ fuppofition that the judges have fo
large a falary as £.1o00 a year each. But,
perhaps, fome gentlemen of character at the
bar, might be found, amongft thofe who are
not yet come into bufinefs, (of whom there
are always many) who would accept thefc
employments for a falary of [.800 fterling
per annum. It is certain, that they might live
very decently, and even affluently, in that
country for £.500 per annum, and therefore.
might lay by the overplus of their falaries
(whatever they were,) as a provifion for their
families. If thofe falaries of the judges are
computed at //.800, inftead of £.1000 2 year,
- the whole expence of the above eftablithment
would be only £.5700 fterling a year. But,
either this fum, or the greater fum of £.6300
a year, would be well employed in eftablithing

a fyttem
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a fyftem of judicature that would be fo con-

venient and agreeable'to the Canadians as this
would be.

This plan was mentioned to feveral Cana-
dian gentlemen of good fenfe, while I was
in the province : and they all very much ap-
proved it. And they all faid, that the prin-
cipal French lawyers and notaries in the pro-
vince would be glad to accept the offices of
affeflors to the judges of thefe courts for the
moderate falary of £.200 a year. As to the
Englifh judges, as they muft quit their coun-
try, and give up their hopes of fuccefs in the
lucrative and honourable profeflion of the
law, in order to take thefe offices, it can
hardly be fuppofed that they would accept
of them for lefs than £.800 a year. Add
to this, that thefe otfices would be places of
great truft and importance, and therefore ought
to be accompanied with handfome falarics, to
maintain the “gentlemen, who fhould hold
them, with fome degree of fplendour and digni-
ty : and, upon the toregoing plan, they would
aifo be laborious offices, fince the judges
would not only be obliged to decide the cau-
fes brought in their courts, when they were
thoroughly prepared and matured for their
hearing and confideration by the lawyers on
both fides, but would be concerned likewife
in affiting the lawyers to prepare them and
bring to an iffue; which is ancther reafon

Zz 2 W h)’
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why their falaries thould be confiderable. And
the caufes that would be brought before them,
would not be a fmall number of caufes of
greater confequence than ordinary, (as has
been the cafe of late years in the court of
King’s-bench in the province,) but would be
all the caufes in their refpective diftricts, moft
of which have hitherto been brought in the
two courts of Common-pleas ahove-men-
tioned ; which courts would (if the fore-
going plan were adopted) be fuperfeded by
thefe three courts of general jurifdition. For
thefe reafons I cannot think that /. 8co. or
even /. 1000, a year ought to be reckored
too great a reward for the real fervices which
thefe gentlemen (if they executed their offi-
ces faithfully) would do the province ; more
efpecially, if we confider that the chief juftice
of the province, upon the former plan of the
adminiftration of juftice in it, (notwithftand-
ing the fmall quantity of civil, bufinefs that
has been tranfacted in his court,) has had the
following {ucceflive falaries; to wit, firft,
from the eftablithment of the civil govern-
ment in 17064 to'the year 1766, £. 600 fterling
per annum ; 2dly, from the year 1765 to the
year 1768, [.8oo fterling per anmum, by
means of an addition of £.200 a year allow-
ed him by General Carleton, (at that time
Lieutenant-Governour of the province,) with
the advice and approbation of his Majefty’s
council of the province, on account of two
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circuits then intended to be made by the
chief juftice in every year to Montreal, in
the months of March and September, and
which afterwards were accordingly made by
him, to hold feflions of his court there for
the benefit of the inhabitants of that diftrict;
3dly, from the year 1768, to the year 1774,
£ 1ooo fterling per annum, by means of ano-
ther addition of £. 200 per annum, made b

Governour Carleton alone (without the ad-
vice of the council of the province) in lieu
of certain {mall fees, which had Deen taken
by the chief juftice upon ifluing procefles of
arreft and other procefies, and which amounted
to about £. 40 or £. 50 per annum, and which
he thereupon publickly relinquithed ; and
4thly, and laftly, (as 1 have been informed)
L. 1200 fterling per annum, by the addition
of a third £. 200 per annum, made in the year
1774 by the Lords-commiflioners of the trea-
fury here in England ;----upon what ground,
or for what reafon, I do not know. Thefe
continual augmentations of the falary of the
office of chief juftice of the province of Que-
beck (notwithftanding the little trouble that
attended it,) will ferve, I bope, as a juftifi-
cation of my propofal of allowing L. 8oo,
or £.1000, a year to each of the gentlemen
who thould be appointed to execute the labo-
rious oflice of one of the judges of the three
diftricts of the province, in cafe the foregoing
plan fhould be adopted. ™~ ¢
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If the foregoing plan fhould continue to
be thought too expenfive to be adopted in the
whole extent above propofed, it might be
rendered lefs expenfive by one third part,
by dividing the province into only two dif-
trits, thofe of Quebeck and Montreal, and
eftablithing fuch courts, as are above defcribed,
in thofe two diftricts. The expence of fuch
an eftablithment would be only £. 4200 fter-
Ying per annum, reckoning the falaries of the
Englith judges at the higheft rate, that is,
at £.1000 f{terling each. But three courts
would be certainly much more convenient to
the Canadians than two, on account of the
great diftance of Quebeck and Montreal from
each other, which is no lefs than 180 miles.
The town of Three-Rivers is juft in the
middle between the two, go miles from each.

General Carleton formerly approved of the
foregoing plan for the adminiftration of juftice,
as well as feveral Canadian gentlemen to
whom it was communicated. But afterwards
he altered his opinion in fome degree, and
propofed that there fhould be only one Eng-
hith lawyer in the province in a judicial office,
by whom (if I don’t miftake) he would have
all the criminal bufinefs in the province be
tranfacted, and {fo much of the civil bufinefs
of it as fhould be brought before him by
appeal trom the inferiour courts of civil ju-
ritdiction. And thefe inferiour courts he

woatid
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would have to be filled by judges not bred
at the Englith bar. In other particulars he
ftill approves the foregoing plan, as, for in-
ftance, in the frequency of the feffions of
thofe inferiour courts, which he recommends
to be every ‘week. And accordingly, in the
new regulation of the courts of juftice in
the province by the ordinance pafled by him
and his council in February 1770, he di-
reGted the courts of Common-pleas at Que-
beck and Montreal to hold their feflions every-
week. What his reafons are for the above-
mentioned change in his opinion upon this
fubje&, I do not know, unlefs it be to avoid
the expence that would attend the foregoing
plan. But, for my own part, I am confident
that juftice would be much better admi-
niftered by gentlemen of moderate ability,
bred to the profeffion of the law, as is above
propofed, than by perfons of equal, or even
fuperiour, abilities, that have been educated in
other profeflions. The judges of the court.
of Common-pleas at Quebeck, at the time
of its abolition by the late Quebeck-a&, were
Mr. Adam Mabane, the furgeon to the gar-
rifon, and Mr. Thomas Dunn, who was bred
at Oporto in Portugal, as a merchant: and
the judges of the court of Common-pleas at
Montreal, at the fame time, were captain
john Frafer, a Scottith gentleman, who was
firft bred (as it is faid) at Saint Omer’s, in
Flanders, and afterwards was in the army in

s the
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the regiment of royal Americans, and Mr,
John Martehle, a very worthy French pro-
teftant gentleman, who was born in the South
of France, and educated there to fome branch
of trade, and afterwards lived in London, as
a merchant, from the year 1746 or 1747,
till the conqueft of Canada by the Britith
arms in 176o0. It can be no difparagement
to thefe gentlemen (whofe integrity and dili-
gence in the adminiftration of juftice I much
refped,) to fay that gentlemen of equal na-
tural abilities with them, who fhould have
had a law-education at the Englith bar, and
have applied to their profeflion with affiduity
during their youth, would be better qualified
than they are, to difcharge the duties of ju-
dicial offices in the province.

If the foregoing plan for the adminiftration
of juftice were to be adopted, I conceive that
it would be proper, that the faid Englith
judges and king’s attornies in the faid diftricts
thould be appointed by the King, cither by
his Majefty’s letters-patent under the great
feal of England, or by letters-patent under
the publick feal of the province, pafled by
the Governour thereof, in purfuance of a man-
date from the King’s Majefty, under his fignet
and fign-manual, dire@ed to the Governour
for that purpofe ; and that, when once ap-
pointed, they fhould not be either removeable
or {ufpendible by the Governour, but only by

the
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the King himfelf .by his order in his privy+
council : and that the faid Canadian affeffors,
fheriffs, and clerks of the courts, fhoald be
appointed by the Governour only, by letters-
patent under the publick feal of the province;
but that, when once they were appointed, they
thould not be liable to be either removed or
fufpended, by the Governour alone, but by the
Governour and council conjointly, by an a&,
or ordinance, in which at leaft half the whole
number of the members of the council thould
concur, -

~'The foregoing plan for the adminiftration of
juffice in the province of Quebeck, had the
honour of being much approved, about three
years ago, by Mr. Thurlow and Mr. Wedder-
burn, his Majefty’s attorney and follicitor-ge-
neral : and the only objeftion, that (as I re-
member) they made to it, was the expence of
carrying it into execution. But now, I pre-
fume, that objecion can be no longer thought
of impartance, fince the expence of the pro-
vince of Quebeck has been lately (fince the
paffing of the Quebeck-adt,) increafed from
4. 10,000 ferling a year to £. 20,000, as I
have been credibly informed. The whole of
this expence, before the paffing of the Que-
beck-a&t, was borne by Great-Britain, and was
charged in the accounts laid before parliament
under an odd kind of head for fuch a branch
of expence, that of army confingencies : and

| Aaa the
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the Governour of the province, or, at leaft,
General Carleton, (who, befides being Gover-
nour of the province of Quebeck, is briga-
dier-genéral of the king’s troops in the nor-
thern diftri&t of North America) has been im-
powered to draw upon the Britith treafury, at
his difcretion, for the money that he fhould
find to be neceffary either for the ordinary, or
the contingent, expences of the civil govern-
ment of the province : and the fums for which
he has fo drawn, have been charged in the ac-
counts laid before the houfe of Commons under
the aforefaid head of army-contingencies. The
amount of them was ufually, before the late Que-
beck-a@, about £.10,000 fterling ayear. Since
that time, I have been told, the expence of the
province has been increafed to £.20,000. Some
of this additional expence has arifen from the en-
largement of the province by the addition of all
the immenfe tract of country behind the Eng-
lith colonies in America, between the rivers
Ohio and Miffifippi, and about the five great
Lakes. For a Lieutenant-Governour is ap-
pointed at Detroit, or the Straights of Lake
Erie, and a judge of fome fort is to be fent
thither. And the like eftablithment (Iam told)
is to be made at Michilimakinac, and at fome
other places in the Indian country. All which
places are now in the extended province of
Quebeck, and confequently the falaries of thefe
new officers make a part of the additional ex-
pence of that province. But, I believe, that

much
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much the greater part of this new expence
arifes within the old province (as it was bound-
ed by the King’s proclamation of October
1763,) and is employed in falaries and penfions
to divers perfons in it. Some of thefe penfions
and falaries, I am informed, are as follows :

Per Ann.
To the popith bifhop of Quebeck, a
penfion of - - - £L.200
To the chief juftice of the province,
an addition to his falary of - £L.200
To the lieutenant-governour, (who ufed
formerly neither to a&t as lieutenant-
governour, nor to receive any pay as
fuch, during the prefence of the go-
vernour in chief in the province, and
who, in the abfence of the governour
in chief, ufed to receive half the go-
vernour’s falary,) a falary of - [£.6c0
To the attorney-general of the province,
an addition to his falary of -  [.1350
To three judges, or confervators of the
peace, at Quebeck, £.500 a year
cach, making together - - [,.1500
To three judges, or confervators of the
~ peace, at Montreal, £.500 a year
each - - - - L.1500

N.B. The two judges of the court of
common-pleas at Quebeck, and thofe
of the court of common-pleas at

Montreal, before the late Quebeck-act
Aaa 2 took -
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took place, had a falary of anly £.200
a year each, making all together £.800
a year. 'Therefore the increafe of ex-
pence in the falaries of the new judges
is the difference between . 3000 and
£.800 a year, which is yearly - [.2200
To each of the 23 members of the new
legiflative council of the province, a
falary, or penfion, of [.100 fterling
a year, making together - - £.2300
N. B. As thefe falaries are not to be
given to the members of the council
in feparate payments cvery time they
attend the meetingsof the council upon
publick bufinefs, but are fixt falaries, to
be paid them whether they attend thofe
meetings, or not; they are not likely to
have much effect in caufing the meet-
ings of the council to be fully at-
tended. The principal effect of them
will probably be to make the mem-+~
bers of the council extremely depen-
dent on the crown and governour, or
(where, from the high fpirit of par-
ticular men, it fhall not have that
effet,) to make them be confidered
by the people as if they were fo, and,
in confequence of that opinion, to
render them objects of contempt.

Thefe fums added together make an increafe
of expence in the province, incurred fince the
late
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late Quebeck-a&t, of L. 5650 flerling per an-

num. And there is another new article of ex-
pence, which, I imagine, to be confiderable
from the number of the perfons who are the
obje&s of it, but of which I do not know the
exatt amount. I mean a half-pav, which
wi1s oiven in the beginiing of laft My, (when
the %Pbeck—a& was to have taken place,) to
feverai Canadian, or I'rench, officers, who had
gone in the year 1763, or 1764, (at the re-
queﬁ of general Murray, who was at that
time governour of the province,) upon a mi-
litary expedition into the upper, or indian, coun-
try, to oblige the Indians, (who had either
continued the war againft the Englith colo-
nies, or begun a new one, after his Majelty
had made peace with the French king,) to lay
down their arms and make peace with all his
Majefty’s fubjects. I have been told, that fe-
veral of the Canadian, or French, inhabitants
of the province, engaged in that fervice with
alacrity, and went into the Indian country,” to
make war upon the Indians, and reduce them
to terms of peace by force of arms, if they
had ftood out any lopger; and ‘that the pre-
fence of thefe Canadxans among(t the Indians,
on that occafion, (to many of whom they were
known,) contributed very much to ftrike ter-
rour into the latter, and perfuade them to make
peace with the Erwlifh fince which time there
have been no Indxan difturbances. This was
certainly a very confiderable fervice to his I\;I{a-
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jefty, and to the province, for which the per-
fons, who fo chearfully undertook it, deferved
both thanks and a reward. 1 was not at that
time in the province; and therefore do not
know the exa& particulars of this affair. But
I have been told that, at the time, little notice
was taken of them on account of this expe-
dition, and that they met with no reward. But
now of late, thofe of them who had ferved as
officers on that occafion, have had good amends
made them for this long delay of publick gra-
titude, during eleven or twelve years, by re-
ceiving each of them a penfion which is to
be continued for their lives, equal to the half-
pay of the commifiion, in which he ferved on
that expedition. Perhaps, this may feem to
be going into a contrary extreme to that of
the negligent treatment they are faid to have
met with immediately after their return from
that expedition, when the gratitude of go-
vernment for the fervice they had juft been
doing, ought naturally to have been warmeft:
and lome people will be apt to doubt, whe-
ther this liberality has been exhibited towards
them from the fingle motive of pure gratitude
for their paft fervice, or whether it was partly
intended as an encouragement to them and
their friends to engage again in the military
life, and make war upon’ their neighbours of
New-England ; efpecially if they refle&t on the
hint given in the letter figned Le Canadien Pa-
friote, about raifing a Canadian regiment. But,

if
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if this was the motive to this meafure, the
difinclination of the lower clafs of Canadians
to engage in fo odious a fervice, has com-
pleatly {poilt the proje&. Though I don’t
know the amount of this half-pay, I prefume
it cannot be lefs than [. 1350 fterling a year;
which, with the former fums already mentioned,
will make the increafe of the publick expence
of the old province, (as bounded by the king’s
proclamation in 1763,) fince the paffing of
the Quebeck-a&t, amount to £.7000 a year.
Surely, when the publick money is thus freely
dealt about in the province, the expence of
£.6 300 ought not to be thought an obftacle to
the eftablithment of the foregoing plan for the
adminiftration of juftice in the province, if it
be judged to be a very convenient plan for
the purpofe, and likely to give great fatisfaction
to the Canadians.

Since the paffing of the Quebeck-act certain
duties have been payable in the province upon
fpirituous liquors imported into it ; which du-
ties were impofed by an act of parliament pafied
in June 1774, at the fame time as the Que-
beck-act. Thefe duties have, I believe, pro-
duced little or nothing as yet ; becaufe the pro-
vince, at the time of laying them, was largely
ftocked with thg ftrong liquors, on the im-
portation of which they were laid. Bat, when
the province fhall be reftored to a- ftate of
peace, and freth ftocks of thefe liquors fhall
be imported into it, it is thought thefe duties

will
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will produce £.4000, or, perhaps £. 5000 a
year. But, the greater of thefe fums is only
half of the addition that has been made to the
expence of the government of the province fince
the paffing of the Quebeck-a¢t : and confequently
Great-Britain is, and will be, at a greater ex-
pence in maintaining the government of the
province of Quebeck fince the laying on thofe
duties on fpirituous liquors imported into it, than
before. This is by no means agreeable to the
Canadian common people. For they fuppofe,
that Great-Britain will not long chufe to bear
{fo heavy an expence on account of this pro-
vince, but will proceed to lay frefh taxes on
it, till it pays the whole expence of its own
government : and upon this account, they are
much alarmed at the number of penfions and
falaries which they have feen. beftowed upon
the members of the lcgiflative council and the
officers above-mentioned, who ferved in the In-
dian expedition in 1764, ‘and on the bithop, and
other favourites of government in the province ;
all which they think they fhall foon be made to
pay out of their own pockets in exoneration of
Great-Britain : and hence they all exclaim with
one voice throughout the province, (as we have
feen above in page 99,) that they will not take
arms to defend a pack of rafcally penfioners of

the crown, and their damned French laws.

The king has a clear, acknowledged right
to certain very confiderable fines upon the
alienation of all lands in the province, that

are
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are holden immediately of the crown. If they
are holden by fealty and homage, he has a
right to a fifth part of the prices paid for them
by the purchafers of them: and if they are
holden by rent-fervice, (in French, par cens.
et rentes, and in Latin, per cenfum et redditum,)
he has a right to a twelfth part of the faid
prices. And he has likewife a right to fome
. other emoluments of a fimilar kind, arifing
from the faid lands. What the annual value
of all thefe emoluments, taken together, may
be, I do not exactly know. But we have feen
above, in page 44, that Monfieur Cugnet fup-
ofes them to amount to between three and
four thoufand pounds, fterling, a year ; which
is no inconfiderable fum. But they have never
yet been collected, except in a few inftances,
in which the purchafers have voluntarily paid
them, and even infifted upon paying them :
but thefe inftances are fo few in comparifon of
thofe in which they have been neither paid
nor ‘'demanded, that they are not worth ate
tending to; infomuch that it may truly be
faid, upon the matter, that the whole expence
of the government of this province has hither-
to been borne by Great-Britain. This, I think,
fhould make the government, for the future,
pay more attention than has hitherto been
done, to the colle&tion, and proper applica-
tion, of the royal revenue in the province in
thofe plain, acknewledged inftances, in which

the right of the crown is undifputed.
Bbb Before
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Before I quit the fubje¢t of the expence of the
foregoing plan for the adminiftration of juftice
in the province, I beg leave to compare it with
the expence of the plan aCtually adopted in
that country, and intended to be carried into
execution in it. The expence of this latter
plan is as follows. To the chief juftice (who
1s to have no original civil jurifdition, but
only to do the criminal bufinefs of the pro-
vince, and the civil bufinefs brought before
him by appeals from the courts of common-
pleas, and whofe office is therefore likely to
be attended with very little trouble,) "[£. 1200
fterling per awnum. To the three judges of
the court at Quebeck [£. soo fterling per an-
mum each, making L. 1500 per annum. The
fame falaries to the three judges of the court
at Montreal, making [ . 1500 per annum more.
To the clerk of the crown in the court of the
chief juftice £.100 fterling per anmum. To
the attorney-general a falary of £.300 per an-
num, and fees from the crown to the amount
of about £.200 per annum. To the two pro-
voft-marfhals, or fheriffs, of the diftrits of
Quebeck and Montreal, a falary of, at leaft,
£.100 each. Thefe fums, added together,
amount to [.5000 per annum. And, per-
haps, there may be other expences in the pre-
fent fyftem of the adminiftration of juftice, with
whichi 1 am not acquainted. But  this fum of
4,. 5000 fterling per annum is not a great deal
lefs than the fum of £.6300, which would

be
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be required for the execution of the foregoing
plan for the adminiftration of juftice in the
province, upon the largeft fcale: fo that, I
think, it may fairly be concluded, upon the
whole, that, if the faid foregoing plan for the
adminiftration of juftice in that province, be
really a good one, and likely to give great fa-
tisfaCtion to the Canadians, the expence of it
ought to be no objetion to its being carried
into execution.

When I fo ftrongly recommend the fore-
going plan for the adminiftration of juftice in
the province of Quebeck, as likely to be at-
tended with fingular advantages to Qe pro-
vince, I do not mean to fay, that all the regu-
lations 1 have propofed in it; about the man-
ner of drawing up the pleadings by the af-
fiftance of interrogatories exhibited by the judges
of the courts, and propofing a variety of dittindt,
and- very imple, facts to the juries for their
determination ; and about the manner of ap-
pointing the juries, and their giving their ver-
di&t according to the opinion of the majority
of them without being required to fay they
are all unanimous; and about the procefles to
be awarded in execution of judgements for the
recovery of debts ; and other particulars therein
mentioned ; are evidently and indifputably the
beft that can be propofed. I am far from be-
ag fo confident in my own opinion upon a {ub-
je¢t of fo much difficulty, and,-on the con-
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trary, expect that many of thofe regulations
will be difapproved by many people. I only
with, that thofe perfons who fhall not approve
them, may confider them carefully, and pro-
pofe fomething better in their ftead. All I can
fay for them is, that they are the beft regu-
lations that I could contrive upon the fubjed,
after much thought and confideration of it,
But what I confider as the effence of the fore-
going plan, and as moft clearly of high im-
portance to the welfare and fatisfation of the
Canadians, is, that there thould be three courts
of general jurifdi¢tion eftablithed in the pro-
vince in the three towns of Quebeck, Three-
rivers, and Montreal, that fhould be properly
conftituted and organized for the compleat ad-
miniftration of juftice in all matters whatfoever,
criminal as well as civil, in their refpective
diftri®s; and that they fhould fit every week
in the year for that purpofe, (with a few ne-
ceflary exceptions,) as the like courts did in
the time of the French government; and that
in thefe courts men of good abilities, and that
bave been hved to the law, thould prefide to ad-
minifter juftice ; and that they thould be made
fufficiently independent in their fituation, by a
handfome falary from the crown, to be above
doing mean, or umjuft things, and, particu-
Iarly, that they fhould be taken intirely out of
the power of the governour, fo as not to be
liable to be ecither removed, or fufpended, by
him from their offices, upon any pretence, or

occafion,
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occafion, whatfoever, I fay, that the eftablith-
ment of three fuch coyrts, with three fuch Judges,
(fuch, for inftance, as Mr. Hey, the prefent;
or late, able chief juftice of the province,)
would be highly conducive to the welfare and
fatisfa@ion of the Canadians.

« There are two particulars recommended in
the foregoing plan for the adminiftration of
juftice in the province of Quebeck, which, I
am apprehenfive, may be difpleafing to fome of
the more zealpus admirers of the inftitution of
the trial by jury, whom I fain would not offend.
Thefe are, firft, the propofal that the verdi&
fhall be given according to the opinion of the
majority of the jurymen, without requiring
them to be all unanimous ; and, 2dly, the
propofal that the iflucs referred to their deter-
mination fhall be all fpesial iffues, or fimple
and diftinct queftions of fact, intirely feparated
from all queftions of law that may occur in the
caufe betore the court. The firft of thefe
deviations from the trial by jury, as it is ufed
here in. England, will deftroy (they will fay,)
that refpe for, and fubmiffion to, the ver-
di@s of juries, which arifes from the opinion,
that-they are the unanimous decifions of twelve
honeft and impartial men upon the fa&s in
litigation ; and will likewife open a-door to
follicitation and management by the parties,
when it may be expected that the gaining one
vote amongtt the whole twelve will detcxmige
~ - the
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rthe verdi& in their favour: and the other de-
viation from the trial by jury, as it is ufed here
in England, to wit, the referring only fpecial
iflues to their determination, will be faid, by
thefe great admirers of juries, to curtail their
‘power too much, and thereby render them
‘much lefs ufeful to the defence of publick liber-
ty than they are in England, where, by means
of general iffues, they often have it in their
power to determine matters of law, as well as
matters of fa&t. I will now endeavour to
anfwer thefe objections, and jultify the afore-
faid deviations from the ufual method of con-
ducting the trial by jury here in England.

In the firlt place then I muft obferve, that
Ahe refpect which is faid, in the firft objection
fbove-mentioned, to be paid to the verdicts of
juries here in England, on account of the fup-
‘poled unanimity of the jurors who give them,
~would be paid alfo to the verdi¢ts given by
Juries upon the foregoing plan, when their
verdicts were unanimous; and in 2 much higher
degree, becaufe their verdicts upon that plan
would be known to be really, and not pretendedly,
unanimous. And in all other cafes, when the
jurors re not really unanimous, it generally
comes to be known here in England that they:
are not {o, (and indeed, it is hardly pofiible that.
it can be concealed;) and the verdi® they
give, after long confinement together, and much
altercation with each other, though it is called

an
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an unanimcus verdi@, yet is'not confidered as

fuch either by the pubhck or the parties to the
caufe, and confequently does not meet with
that refpect and fubmiffion which are fuppofed
in the objection. And, even when it happens
not to be known that there has been a dif-
ference of opinion amongft the jurymen, yet
it is often fuppofed that there has been fuch
a difference, by reafon of the great frequency
of fuch an event amongft jurors ; infomuch
that a verdict is hardly ever confidered as having
been really cnanimous, except in thofe cafes
in which it is known and declared to have
been fo. And confequently, the apparent unani-
mity of verdifts here in England does not
produce the good effed, fuppofed in the ob-

jection, of a great refpe¢t and chearful fub-
miffion to them.

- But, fecondly, If it did produce that good
effe@®, I muft confefs I thould flill think it a
bad inftitution for two reafons: firft, becaufe
it appears to me to be inconfiftent with the
rules of morality and religion to require, and
in a marner compe] twelve men, who reall
are of different’ opinions upon a doubtful fatt
referred to their determination, to declare upon
their oaths that they are all of the fame opi-
nion ; and, fecondly, becaufe it opens a door
to the abfurdeft of all methods of determining a
doubtful fa@, that of following the opinion of
the minority of the perfons to whofe confide-
ration
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ration it is referred, in oppofition to that of the
majority; which muft always be the cafe,
when’ thofe who compofe the minority of the
jury happen to be men of ftronger confti-
tutions of body, and better able to go long
without food, or of more tefolute tempers of
mind, than thofe who compofe the oppofite
majority. |

And, thirdly, It muft be confidered that the
trial by jury is a new inftitution in Canada,
of which the inhabitants of that province had
no idea before the eftablithment of the civil
government in it in the year 1764. And,
therefore, it is prudent to take every method
to render it agreaable and fatisfaGory to them;
and, for that purpoie, to purge it of all thofe
imperfections and inconveniences of which they
have exprefled the greateft diflike, though,
from our being long and early accuftomed to
them, they have ceafed to make a forcible im-
prefiion on ourfelves. It is true, indeed, that,
even 'with thele imperfections and inconveni-
ences, the Canadians, who have had law-fuits
in the courts of common-pleas in that pro-
vince, have often chofe to have juries to deter-
mine them: but it is alfo true that, if thefe
imperfections and inconveniences, (which they
themfelves have fo often obje@ed to them,)
‘were removed, they would be ftill better pleafed
with them. And, furely, it is reafonable to
gratify them in this refpeét.

As
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- As to the other obje&tion to the propofal of .
taking the verdi& of the majority of a jury as-
the verdi& of the whole, to wit, that it would '
make them more liable to follicitation and
undue influence from the parties, whofe caufes
‘they were to determine, [ conceive it to be
totally without foundation. For, in the firft'
place, as the juries, after they are impanelled,
are kept in box, or a room, by themfelves,
without any poffibility of the parties, or their
attornies, having any accefs to them, I cannot
fee,- how they will be more liable to be folli--
cited when the verdi&t is given by the majo-
rity of them, than when it is given by their
whole body. In both cafes it will be impof<
fible, that they can be applied to by the par-
ties after they are impanelled. And, fecondly,
if it thould be fuppofed, that they would be
more expofed to be follicited by the parties,
in the former cafe than in the latter, before
they were impanelled, I cannot fee any ground.
for fuch a fuppofition. In both cafes it would
be uncertain, and equally uncertain, before the
jury was impanelled, who would be the per-
fons that would compofe-it: fo that, till that
time, no applications could be made to parti-
cular perfons, otherwife than upen a conjectu-
ral fuppofition that they would be upon the
jury ; and this conjeGture would be made upon
the fame uncertain grounds in both cafes. And,
laftly, if it could be known before-hand, that
any particular perfon would be upon the jury,
Ccc it
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it would be lefs worth the while of either of
the parties to endeavour to influence his vote,
if a majority of the jury were to carry the ver.
di&, than if it were neceffary that the whole
jury fhould be unanimous: becaufe, if the
vérdict is given according to the opinion of the
majority, the vote of fuch influenced juryman
could only have its proportional effe&, as a fingle
vote ; whereas, when the verdi&t is required
to be unanimous, the vote of fuch influenced
juryman may (if he is a ftrong and a fturdy
man, and well refolved to ftand out to the laft
againft the other jurymen in favour of the
party whofe caufe he efpoufes) become equi-
valent to two, or three, or four votes, and, by
poflibility, to the whele twelve votes of the
whole jury, by bringing over either one, or
two, or three, of the other jurymen, or, in
the laft cafe, all the other eleven, to fay they
are of his opinion, and deliver their verdi&t ac-
cordingly. This fecond objection, therefore,
to the propofal of taking the verdi@ of the
majority of the jury as the verdi& of the whole,
derived from the fuppofition of a greater de-
gree of danger that undue influence may be
exerted over the jurymen, feems to. be totall
without foundation : nor fhould I have thought
of mentioning it on this occafion, if I had not
hear'd it fometimes ftarted in converfation upon
this fubjet as an obje@ion of confiderable
weight.

As
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~ As for the other deviation above-mentioned
from the trial by jury as ufed in England, to,
wit, the referring only {pecial iflues to their.
determination, I cannot but think it would bei,
ufeful in every country where the trial by jury

is in ufe, becaufe it both facilitates the duty*

of the jury by prefenting only clear and fimple

queftions to their confideration, and keeps the

proper provinces of the judges and the jury

quite feparate and diftin& from each other.

But it is more neceffary in Canada than in Eng-

land, on account of the much greater danger

in that country of the proceedings running

into intolerable confufion without it. For it

is impoflible to take too great pains to make

things plain and eafy to a Canadian jury, in

order that they may rightly underftand what

it is they are to do, and how they are to fet

Yabout it. || As to the objection above mentioned,
wthat by thus referring only fpecial iffues to the
determinziion of juries, their power will be

too much curtailed, and they will be rendered

lefs ufeful to the defence of publick liberty

than they are in England, where, by means

of general iffues, they often may determine

matters of law as well as matters of fact; 1

can by no means allow it to be a juft one, for

thefe reafons. |f In the firft place, I conceive it

Yo be a breach of the duty of jurymen, and an
Yencroachment on the province of the judges,
whenever a jury knowingly and willingly de-

termines a point of law, that happens to be

Ccc 2 inv.lved
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involved in a ccneral iffue referred to their de-
termination, otiicrwife than as the judge, who
 tries the caufe, dire@s them. This, I think,
s evident from the oath which the jurymen
f,are obliged to take at the time they are impan-
‘nelled : which is,  well and truly to try the
iffue joined betweer the parties, and give a true
werdiél according to the evidence.” 'This plainly
“relates to the afcertaining a matter ot fact, and
not a point. of law : and, therefere, if a point
of law happens to arile in the cour'e of the
evidence, (as is fometimes the cafe,) and to be
involved with the fa&, originally intended to
*be referred to the jury, the jury ought to con-
fider fuch point of law as a foreign matter,
! that was not meant to be referred to their de-
stermination, and which they therefore fthould
ynot take upon them to determine by their own
#judgement ; but they fhould either determine
it according to the diretions of the judge who
tries the caufe, or, if the parties defire it, find
- a fpecial verdi¢t; to the end that the parties
r may afterwards have the matter of law fully
argued before the court by able counfel, and
afterwards maturely confidered by the Judgcs
of the court in which the action is brought,
and alfo by the judges of the higher courts to
which writs of error lie, in cafe the parties
fhould chufe to bring it before thofe courts by
writs of error.  If they negle& to do this, and
take upon them to determine the matter of
law themfelves in a manner contrary to the

opinion
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opinion and directions of the judge, ‘it feems
to me that they thereby do an injury to the
lofing party by depriving him of an opportunity
of having the matter of law determined by the
judges, who alone are competent, (both by
the authority of their commiffions and by their
learning ‘and zbilities,) to make a right deter-
mination of it. Ad quaflionem juris refpondent
judices, cd queaflionem falli juratores, feems
to me to be a wife and juft maxim of
law, as well as an ancient and allowed one:
and it ought always to be coniidered by juries
as the polar-ftar by which they ought to regu-
late their conduct; and ufually, 1 believe, is
fo confidered by them.

An honeft and difcreet juryman, who thould
difcover, that a point of law was concealed
under the feeming matter of fa&, which was,
~ referred to his confideration, and who thould;
be follicited by the counfel of one of the par-"
ties and by his brother jurymen to bring in a
verdict that fhould determine that point of
law in a manner contrary to the opinion of
the judge who tries the caufe, would naturally
make an{wer to them in fome fuch manner as
this. ‘ Shall we, the jury in this caufe, think
“ ourfelves authorized to determine the point
of law, which now appears to be the hinge
upen which this caufe turns, when we re-
“ fle@ that, if the pleadings in it had been
clearly and judicioufly drawn up, fo as to

“ make
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make this point of law appear to be (what
we now find it to be,) the only, or prin-
cipal, matter in difpute between the parties,
it would not have been referred to our de-
termination, and even could not, by the
law, have been fo, though the parties them-
felves fhould have defired that it might ?---
Is not this circumftance a plain proof, that
it does not belong to our office to determine
it, but that it can juftly be determined by
the judges only ? --- And can we think our-
felves warranted, in point of conlcience, €
take advantage of the imperfect and cither
fallacious, or foolith manner, in which the
pleadings have been prepared, to arrogaic to
ourfelves a right of determining matiers of
law, which we know the law does not aliow
us in a plain and dire& manner ever to do.
Surely, this would not be the condu& of
upright and conf{cientious men. ----- But,
further, if we could {uppofe ourfelves autho-

rifed and warranted, in point of confcicnce,

to determine this point of law, yet what
folly would it be for us to attempt to do fo,
in oppofition to the opinion of the judge?
Would it not be fetting up our own opi-
nion, ignorant as we are of the law, againft
the clear opinion of the learned judge, or
againft the doubts, which he hLas declared
that_ he entertains upon the fubjeét, and
vyhxch, he has told us, he wifhes to take
tine, and hear further arguments, to cl:ar

¢ up?



111
€¢
(14
111
(1]
[14
({4
€<
[14
({3
€«
14
(44
{4
&«
({3
(14
(14
€<
.“
€

{9

[ 391 ]

. up ? Should we not, by fuch ridiculous pre-
- fumption, run the rifk of injuring the party,

againft whom we fhould .determine this point
of law, in a2 manner that could not after-
wards be reQtified, or, at leaft, not without
refcinding, with ignominy to us, the whole
of our proceedings? Would this be either
wife or juft? To me it appears the very
contrary of both : “and nothing could, in

~my opinion, juftify us in doing fo, but ab-

folute neceflity. If, indeed, we were obliged
by any law to give our judgement, one way

' or other, upon this point of law that hag

arifen before us, I fhould have confidered it
as a great misfortune, to which we muft in
fuch a cafe have fubmitted: and I fhould
then have fet about this dangerous duty, (to
the due difcharge of which I fhould have
been confcious I was fo unequal) with fear and
trembling for the confequence, left I {hould
thereby do a material prejudice (though in
fuch a cafe it would not have been an in-

“ jury) to the lofing party. But, fortunately

[14

[14
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for us, there is no fuch abfurd law in being,.
We are under no fuch compulfion to un-
dertake a tafk for which we are fo unfit.
We are at liberty to avoid determining- this

_point of law in oppolition to the judge’s opi-

nion, by giving our verdict {pecially. And
that is what I, therefore, ftrongly exhort you
to join with me in doing.” Thefe are the

reafons which,. as 1 imagine, an honeft and

fcrupulous

¢
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{crupulous juryman would alledge on fuch an
occafion, to excufe himfelf from complying
with his companions in determining a matter
of law. My readers muft determine whether,
or not, thefe reafons would be juft.

But, fecondly, I am of opinion that no dan-
ger will arife to publick liberty by the ftri¢
adherence of jurymen in all cafes to the de-
termination of matters of fact only, and their
cautious refufal to determine matters of law,
when they happen to be intermixed with mat-
ters of fact, except in plain cafes, in which the
judge aflures them, that the matter of law is
very clear, and they comply with his direions
and determine it according to them. I fay,
that I do not conceive that publick liberty
would be at all endangered, if jurymen were
always to -act in this cautious and difcreet man-
ner.  On the contrary, I believe, that publick
liberty would be rendered more fecure by their

5 purfuing fuch a condu@ ; becaufe the method
,Of trial by jury (which I confider as a great
?upport to publick liberty,) would thereby be
preferved in high reputation, and be rendered
£more fecure againt the attempts of many per-
lfons of high rank and great power in the
akingdom, who are fuppofed to bear it no good-
will. Were juries once to give way to an ill-
judged ambition of determining matters of law
as well as matters of fa®, fo that inftances of
that fort fhould become trequent ; --- and were

they
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they likewife in the afleffment of the damages
fuftained by plaintiffs, (which is their own
proper province,) to depart: often from the
true and only rule by which they ought to be
overned on thofe occafions, namely, the fair
and candid eftimation of the real lofs, and da-
mage, and uneafinefs, which the plaintiff has
fuffered, and to give favourite, or popular, plain-
tiffs exorbitant fums of money in compenfa-
tion for fmall injuries, whilft to other plain-
tiffs they gave lefs than the real compenfa—
tion of their loffes ; ---- the confequence would
be, that they would foon grow to be objelts
of terrour to the publick, inftead of refpect and
confidence, and would give their aforefaid’
enemies (who at no time are fond of the infti-
tution, ) a fair pretence for laying them afide by
a& of parliament. Upon this account I am_
always forry when 1 hear of what is called,
a very popular verdif?, in an ation of trefpafs,
where the jury give much larger damages to
the plaintiff than they, or any body elfe, be-
lieve to be a fair compenfation for the injury
he has received from the defendant, énder the
notion of windiftive damages, or exemplary da-
mages, as they are fometimes called, or by
way of- example and terrour to other trefpaficrs,
inftead of compenfation for the particular tref-
pafs referred to their confideration. All fuch
proceedings I conceive to be extenfions of their
Jurifdiction, that are contrary to their oath, which
binds them to determine the matter before
Ddd them
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them according to the evidence. If therefore
there is evidence before them, that an injury
has been done to the plaintiff, which in their
confcience they think would be amply com-
pertated by the fum of five pounds ftetling,
they are bound by their oath to eftimate the
faid injury at five pounds, and no more, how-
ever odious, and pernicious to the publick fafc-
ty, the trefpafs may be which the plaintiff has
fuftained. And, if they eftimate the faid in-
jury at £.100, or [.200, inftead of L.,
they fay upon their oaths, that an injury that
really may be compenfated for five pounds,
(and which they thigk the plaintiff would be
glad to {ufier over-again for that fum, or lefs,)
cannot be compenfated for lefs than £. 100, or
L.200 ; which is affirming a falfehood upon
oath. All this appears to me extreamly plain
and certain, though I know there are many
gentlemen of refpeCtable characters and great
underftanding that entertain a different opinion,
But every man muft be governed by the light
of his own reafon upon {ubjets that are ca-
pable of being eafily comprehended, (as this is,)
and do not require a great. extent of learning
and knowlcdge to form a judgement con-
cerping them.  This then being the light in
which this fubje¢t ftrikes me, I cannot but be
concerned, whenever I hear of any verdict in
which the jury have either given a plaintiff
dam.Aggs difproportionate t» the injury he has
received 5 or taken upon them to determine a

ma\ttcr
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matter of law in a manner contraty to the
opinion of the judge, inftezd of finding a fpe-
cial verditt; or committed any other irregu-
larity, that may be taken advantage of to the
prejudice of that excellent inftitution. The
true way to preferve this mode of trial, and
with it the liberty of the people, not only
againft the oppreflions of ‘the crown, but
againft thofe of their rich and powerful fellow-
fubjects, (of which liberty I acknowledge it
to be a main fupport,) is to be very difcreet
and temperate in the ufe of it, and upon no
account to extend it beyond the acknowledged
limits of its juri{di&tion, which common fenfe,
as well as the rules of law, muft convince us,
can relate only to the fettling of matters ot
fa@, and not to the decifion of doubtful points
of law.

There is, indeed, one fubje& upon which, Of profe-
. . d . cutions for
I imagine, all lovers of publick liberty would publiting

be inclined to think, that juries ought to have{fﬁé{i"“s

the whole power of determining the matter in
conteft, The fubje, I mean, is the doltrine
of feditious libels, and the criminal profecu-
tions carried on againft the writersand publifhers
of them. Thele profecutions: are attended
with fo much danger to that moft valuable
privilege of Englith fubjects, the Liberty of the
Prefs, or the right of arnimadverting fre-ly,
and publickly, (but with a ftri¢t adherence to
truth,) on the pernicious- tendency of publick

Ddd 2 mea.uies,
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meafures, that one would with them to be
intirely under the controul of the people them-
fetves, fo as never to be carried on with {uccefs
but when zbe people themlelves are fatisfied of
the falfehood and mifchievous tendency, or, at
leaft, of the mifchievous tendency, of the writ-
ings which are the occafion of them. And for
this purpofe it would be neceffary, that the
whole determination of thefe profecutions (hould
be vefted in the juries, who are a part of the
people, and may be fuppofed to entertain the
famc fentiments with them. For, if the cvent
of thefe proiccutions was to depend upon the
inclinations of the judges, there would be rea-
fon to apprchend, that they would meet with
fuccefs much oftener than would be confiftent
with that {pirit of free inquiry and examina-
tion of the meafures of government, which is
neceflary to iie correCtion of the abufes of
power, and the prefurvation of publick liberty.
Thofe magiftrates muft naturally be fuppoled
to be, in fome degree, partial to government
in cafes of this kind, ¢ven from refpetable
motives, ‘Their {riendfhip and their gratitude
would often contribute to make them {o ;----
not to mention their felf-intereft and ambition,
which would lead them to hope for future fa-
vours from the crown. For, who would be
the object of the cenfures contained in the
writings under profecution ? Probably the king’s
minifters - of flate, by whiote favour and pa-
tienage they, pohaps, would have obtained

their
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their offices-of judges, and might hope to gain
ftill higher honours for themfelves, or prefer-
ments for their families. In thefe cafes, there- -
fore, a jury of men of ordinary rank, as, for
example, of fubftantial houfe-keepers in the
city of London, would be much lefs likely to
interpret the intentions of the writers and
publithers of fuch writings in a fevere manner,
and to confider the tendency of them as of
-dangerous confequence to the publick, than a
bench of judges would be: and yet, they
would be {ufficiently interefted in the prefer-
vation of the publick peace (upon which the
continuance of their own liberty, trade, and
. property would depend,) to be free from any
undue biafs of favour towards thofe perfons, if
‘the writings, they had publifhed, had a real and -
" manifeft tendency to difturb it : and therefore,
upon the whole, they would be a fafer and
more impartial tribunal for the determination
of thefe matters than the judges. It is reafon-
able, therefore, that all lovers of publick liber-
ty thould wifh, that the whole power of de-
termining the merits of profecutions upon thefe
fubjects fhould be vefted in the juries. But,
in order to its being fo, it is by no means
neceffary, in my apprehenfion, to depart in
any degree from the rules above-mentioned,
concerning the diftinct provinces of judges and
juries in the decifion of law-fuits, and the mo-
ral obligation, under which jurymen have been
fuppofed to lie, to keep ftrictly within the

. . bounds
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bounds of their own provin~2, without ever
preiuming to determine any matters of law.
All thefe rules may, as I conceive, be molt
inviolably adhcred to, and yet juries will re-
main in pofleflion of the whole of this im-
portant power of deciding all the matters in
conteft upon profecutions for {cditious libels.
For in thefe profccutions all the matters in
conteft between tlie crown and the defendant
upon an ifluc of Nuf guilty are mere matters of
Jaét, without any, the leaft, mixture of matters
of law. This I thall now endeavour to prove
by confidering the ieveral allegations which go
to the compolition of a criminal charge for
writing a feditious libel,

g;att}ia:nzl- An indi@ment, or information, again{t a man
contained fOr writing a feditious libel, confifts of the
;2r;r;:;2n four .full(fwingiillcgations, and of nothing more;
for writingto wit, firit, That the defendant wrote the pa-
Mmoo per in queftion, which is always fet forth,
feditious word for word, in the indi¢tment or informa-
Pocl. tion ; fecondly, Thart he publifhed it; thirdly,
That he publithed it with a bad intent; and
fourthly, That the paper has a tendency to
diftusb the publick peace. T fpeak of an in-
dictment, or information, in which the fedi-
tious paper is not charged to be falfe, but only
fcand:ious and malicious, and tending to caufe
Of the ~abreach of the psace. For, if the charge of
fimood  faltchood is inferted in the information, that
iagcn an .m-g{i‘[ we reckoned 2. a firth alicgation contained
won. n ot T was teomedy thought a necefiary

fat
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. part of a charge for publithing a feditious li-
bel, but was omitted (for the firft time, as I
have hear'd,) in the information brought by
Sir Fletcher Norton in 176.4, againft Mr. Wilkes
for publithing the 45th number of the paper

" ¢alled the North Briton, and has been omitted
in moft of the informations that have been
brought for fuch publications fince that time.
The reafon for omitting it was, to avoid the
altercation which it ufed conftantly to occafion at
the bar upon the trial of thefe informations, and:
the plaufible, if not juft, pretence it afforded to
the defendant’s countel toinfift, that the charges
contained in them were not proved. For,
‘though this charge of falfehood ufed to be in-
ferted in the informations, no attempts were

, ever made to fupport it by proof, and the judges,
who tried thefe informations, would neither
require the counfel for the crown to prove
that the writings in queftion were falfe, nor
even permit the counfel for the defendants to
bring proof that they were true; {o that every
information, that was brought for a feditious
libel, was defe@ively proved in this article of
the falfechood of it. Yet the juries ufed often
to find verdicts for the crown againft the de-

fendants, notwithftanding this defeét in the
proof of the charges brought againft them;
and the court of King’s-bench ufed, in confe-

- quence of thefe verdils, to pals judgements,
and infli® punifhments, upon them. This,
however, was fometimes complained of as an

wregular
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irregular way of proceeding, that was not con-
fiftent with the rules of law obferved in other
cafes, and mcre efpecially in criminal pro-
ceedings, in which, in all other inftances, the
greateft ftri¢tnefs is required. And It was
often made ufe of at the trial, by the defen-
dant’s counfel, as an argureent to the jury, to
perfuade them not to find the defendant guilty,
fince the counfel for the crown had not made
good the whole of the charge againft him, but
had failed with refpect to fo material an article
as the falichood of the paper complained of.
“ For, faid they, if the law be really fo fevere
as to confider the publication of a truth as a
publick crime, and deferving of publick pu-
nithment, it muft, at leaft, be allowed, that it
is a lefs crime than the publication of the
fame things would be, if they were falfe ; and
therefore, the defendant, who is only proved
to have publifhed the writings in queftion with-
out any proof that they are falfe, ought not
to be confidered in the fame light, and made
liable te be punithed in the fame manner, as
if it had been proved that the faid writings
were falfe, as he will be, if the jury thould
find him guilty upon this information.” This
argument (which 1 take to be unanfwerable,)
was frequently made ufe of by the counfel
for the defendants upon the trial of thefe in-
formations, while the charge of the falfehood
of the libel, or writing, complained of, ufed "
to be inferted in them: and it, probably, might

fome-
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fometithes prevail with the juries, (notwith-
ftanding the directions of the judges to the
contrary,) to find the defendants not guilty.
Sir Fletcher Norton, therefore, feeing that the
infertion of this charge of falfehood in thefe
informations tended only to hamper the pro-
ceedings of the officers of the crown againt
the publithers of feditious libels, refolved to
leave it out for the future in ail the informa-
tions of that kind of which he was to have
the management ; in doing which he thought
himfelf fufficiently warranted by the preceding
declarations of the judges on various occafions,
that this charge of falfehood was an immate-
rial part of every information for a {editious
libel, which the profecutor was not bound to
prove, nor the defendant permitted to difprove.
And it is faid, that Sir Fletcher’s fucceflors in
office have followed his example.' And thus,
ever fince that profecution of Mr. Wilkes for
the - publication of the famous number 43 of
the North-Briton, thofe informations have been
drawn up without alledging, that the writings
complained of in them were falle; and the
profecutions of thefe offences have gone on,
in this refpe&, more {moothly than before,
being rid of all the ditficulties, which the in-
fertion of that charge of fallehood ufed to
give rife to.

1 fay then, that in an information for writing
and publithing a feditious libel, which is not
- Eee | charged

-~
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charoe] to be falfe as well as malicious and
fcandalous, there are only the four allegations
before-mentioned, to wit, firft, that the de-
fendant wrote it; 2dly, that he publithed it;
gdly, that he had a bad intention in publithing it;
and 4thly, that the paper has a mifchievous
tendency, or a tendency to produce certain
bad efteéts that are defcribed in the informa-
tion, fuch as alienating the affe€tions of his
Majefty’s (ubjects from his Majefty’s perfon and
government, or raifing jealoufies in their minds
againft the parliament or the courts of juftice,
and the like. Now thefe allegations, I con-
ceive, to be all matters of fa&. The two firft
of them, to wit, the having writ the paper,
and the having publithed it, are univerfally
allowed to be fo: but the two latter, to wit,
the intention of the publither and the ten-
dency of the paper to produce the miichievous
effe@s defcribed in the information, have been
fometimes declared by the judges to be matters
of law, or, (as they have exprefled it,) infe-
rences of law drawn from the fa&t of publica-
tion, and fit only to be confidered and deter-
mined by the judges, without the interference
of the juries. But this feems to be a modern
doCtrine of the judges, that has been adopted
by them only fince the time when Lord Ray-
mond was chicf juftice of the king’s-bench. For,
before that time we find many judzes, (and thofe
too, fome ot them men of greaf charaéter for abi-
lities and lcarnipg in the law, and others of them
great {riends to the royal prerogative, and to a

rigorous
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rigorous method of government,) who were of
opinion, that both the intention of the writer
or publifher of the paper, and the tendency
of the paper to produce certain ill effects, were
proper objects of the jury’s confideration. And
this opinion, I conceive, to be agreeable to the
truth for the following reafons.

In making this inquiry into the true diftinc- Of thetrue
tion between matters of law and matters of pereer®
fat, in the law-fenfe of thofe words, that is, jrateers of
between matters which are fit only for the mattersof
confideration of the judges, and matters which
are fit objects of the confideration and deter-
mination of a jury, I think, we may aflume
it as an axzom, or fundamental maxim, which
cvery body muft allow the truth of," that cvery
thing that can be proved by the teflimony of wit-
neffes, is a fit object of the jury's confideration.

For of this fort of evidence, this external evi-
dence, they are univerfally allowed to be the
proper judges : and the oath they take, when
they are impannelled, “ to try the iifue joined
between the parties and a true verdict give
according to the evidence,” plainly makes them
fo; and, indeed, it gives them a power of
judging and determining according to otber evi-
dence, befides the teltimony of witneffes, when
fuch other evidence is produced before them.
But it is fufficient for the prefent purpole, that
they thould be allowed to be the true and pro-
per judges of all that external evidence that
» Eee 2 condifts
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confifts in the teftimony of witnefles, We mutt,
therefore, inquire, whether, or no, the inten-
tion of a man in publithing a writing, and
the tendency of the writing to produce a par-
ticular ill effect, are matters which are capable
of being proved, or difproved, by the tefti-
mony of witnefles. Now it appears to me,
that they moft manifeftly are capablc of being
fo proved, or difproved. For, firft, as to the
intention. Who can doubt but that proof may
be given by witnefles, that the paper was

publithing publifhed with an innocent, or even a good

a paper is

amatter of itENE, or, in fome cafes, with an abience of

talt.

the bad intent alledged in the information, and
without which there can be no guilt in the
publither? This may be eafily illuftrated by
the following examples. It is allowed upon
thefe profecutions, that the delivery of a fingle
paper from one perfon to another (whether
the paper be in print, or manufcript,) is an a&
of publication. Suppole, thercfore, that it could
be proved, that the defendant, who was pro-

- {ecuted for publithing a feditious paper, and

who had been alrcady proved to have delivered
it to another perfon, that is, to have publithed
it, was an illiterate man, who could neither
write nor read ; and that he knew nothing of
its contents ; and that he was a fervant to a
printer, or bookfeller, (as, for inftance, their
porter,) and had delivered the paper, by his
matter’s order, amongtt other papers, or par-
cels of goods. Certainly this proof would be

material



[4051‘

material tc the queftion, whether the defen-
dant was guilty, or not, of the crime imputed
to him by the information, and would be fuf-
ficient to fhew, that he had nat that ill inten-
tion in publifhing the paper, which was ne-
¢eflary to make him guilty of that crime, and
confequently would be a ground for his ac-
quittal. And, as this proof would be extra-
neous to the paper itfelf, and could only be
given by witnefles, it could be given only to
the jury, who are confefledly the judges of all
the evidence that is delivered by witnefles in
every caufe. If, therefore, the information were
brought againft fuch fervant, or porter, he
ought evidently to be acquitted by the jury on
account of this abfence of the criminal inten-
tion imputed to him in the information. If,
indeed, the information was brought againft
the bookfeller himfeif, inftead of his porter,
~and the fame proof was to be produced againft
him as has been juft now fuppofed to have
been brought agaimnft his porter, to wit, that
he had delivered the paper to another perfon
with his own hand, but that (though he was
fkilled in reading and writing,) he had not
read it, and did not know its contents at the
time he delivered it, this, perhaps, might ot
be deemed fufficient to excufe him from the
charge of publithing it with a criminal inten-
tion, becaufe it was his duty, as a mafter-
bookfeller, to attend to the nature of the things

he publithed, and examine them, or caufe
them
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them to be examined by other proper perfons, be-
fore he ventured to make them publick. I fay, it
is poffible that he might, in fucha cafe, be hcld
guilty of the criminal intention imputed to-
him in the information ; though I muft con-
fefs, 1 do not think it quite clear that he ought
to be fo. And even if, upon an information
againft a bookfeller for publithing a {editious
libel, it thould be proved, that the fervant, or
fhopman, of fuch bookfeller had delivered a
feditious paper to a purchafer, by virtue of his
matfter’s general diretions to him to attend in
the thop and fell books to his cuftomers, fuch
a delivery by the fervant might, perhaps,
(though I am not without fome doubts about
1t,) be held good prefumptive cvidence of an
intention in the mafter to publifh it, although
it thould be proved that the mafter himfelf
knew nothing of the contents of it; becaufe
it might be faid, in this calc as well as in the
former, that the mafter had been guilty of a
criminal negligence in not previoufly examin-
ing it, or caufing it to be examined, before he
ventured to make it publick. But, if, in this
laft inftance of the delivery of the paper by
the fervant of the bookfeller, it fhould be
proved, not only that the mafter knew no-
thing of its contents at the time of its delivery,
or publication, but that, at that time, and for a
weck before the faid delivery of it, or even before
1t had been received into his thop, or ordered to
Le fent to it, he had been fick in bed, and de-
Lilous,
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lirious, and that the whole bufinefs of his
fhop had been conduted by his foreman, he
muft, I prefume, in confequence of fuch-evi-
dence, be efteemed free from the intention of
publithing it imputed to him in the informa-
tion, notwithftanding it had been publithed in
confequence of his general direGtions to his fer-
vant to fell books to his cuftomers; becaufe he
would, in fuch a cafe, have been incapable,
at the time of the publication of fuch paper,
of fuper-intending the bufinefs of his thop, and
examining the books that were brought into
it, and confequently would not have been guil-
ty of the criminal negligence above-mentioned :
and therefore, in fuch a cafe, he mutft, I pre-
fume, be acquitted. Now, in all thele cafes,
the proofs here mentioned, (which relate to
the intention of the defendant in publithing
the paper in queftion) could be given only by
witnefles, and confequently could be given
only before a jury: and therefore, the inten-
tion of the defendant in publithing the paper
is a proper obje& of the jury’s confideration,

Many more inftances might be brought to
fhew, "that the intention of a man in writing,
or publithing, a paper, (or, indeed, in doing
any other aét, of which a moral agent is ca-
pable,) may be proved, or difproved, by the
teftimony of witnefles, and confequently is a
fit fubje¢t for the confideration of a jury. And
in_moft cafes it can be proved no other way.

Witnefles
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Witnefles may prove, that the writer of a libel
confefled to them, or declared to them with
triumph, that he wrote the paper in queftion
on purpofe to raife fuch or fuch a difturbance,
to caufe a mutiny in the army or the fleet,
or a refiftance to a new tax, or to fome other
a@ of government. Or they may prove, that
certain praifts given to particular perfons in
the libel, are meant ironically, and contain
the fevereft cenfures ; --- that they hear'd the
writer confefs he meant them fo, and declare
that he hoped that the world would under-
ftand them fo;--- that they know that the per-
fons fpoken of in the paper, are not ufuall
commended for the virtues therein afcribed to
them, but are reproached by their enemies for
the want of them, and confequently, that the
pafiige is to be underftood ironically. Such
evidence would be highly proper and ufeful
towards afcertaining the criminal intention of
the writer of the paper in queftion ; and with-
out fome fuch evidence, it will often be im-
potitble for either the judge, or jury, rightly
to underftand the meaning and drift of the
paper, or the intentiun of the vrriter in_publifh-
ing it. Now, fuch kind of evidence, as it can
be given only by witneffes, can be given only
before a jury: and, thercfore, the jury mutft
have a right to determine, how far it tends to
prove, or difprove, the point to which it re-
lates, to wit, the criminal intention of the
publither of the paper. This feems to me to

be
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be fo plain, that I am fomewhat afraid my
readers will blame me for dwelling fo long
ypon the proof of it, and be apt to fay in the
words of Cicero, concerning a man who thould
take great pains to prove that Alexander alone,
without the affiftance of his foldiers, could not
have won the battle of Arbela, uterisinre non
dubid argumentis non neceflariis. And indeed
I thould not have thought it needed any
proof, if I had not feen it denied by per-
fons of great authority, who have aflerted;
that the criminal intention of the publith~
er of a libel is not a matter of fa&, or
matter fit for the confideration of a jury,
but merely a matter of law, or an inference
of law from the naked fa& of publication,
which the judges only ought to make. Yet
thefe very perfons of authority acknowledge,
that the right of determining what the writer
of the libel meant by the blanks and initial
létters, and the feigned names that are often,
to be found in feditious libels, belongs to the
jury only ; which is not very coniiftent with
the faid afferiion, fince thefe are a part of the
writer’s intention, which thofe perfons con-
tend to be a mere inference of law. I hape,
therefore, upon the whole, that the reader,
who dares to make ufe of his own judgement,
and is not difpofed jurare in werba inagifirt,
will be fully convinced that the intention of
a man, in publithing a feditious paper, is a
matter of fa&, in the law-fenfe of the word,

Fff ' that
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that is, an obje of the evidence of witnefles,
and of the confideration and determination
of a jury, as well as the very a&t of publica-
tion itfelf.

oftheten- It remains that we examine the fourth and
g;;‘g{ of 2]aft allegation that is contained in one of thefe
produce informations, to wit, the tendency of the
mikhie. paper complained of to difturb the publick
yous ¢f- peace, or produce the other ill effe¢ts that are
’ fet forth in the information. Now this point,

I confefs, is of a more f{ubtle nature than

either of the former three, and may be more

eafily reprefented as a mere point of law, or
inference of law, (as it is called) to be col-

leCted from the perufal of the paper itfelf.
Thisten- And yet, I think, upon a clofe examination,
alfo a mat-it will appear to be a matter of fa&, or a pro-
ter of 5&- per fubject for the confideration of a jury, as

well as the three former points.

In order to difcover whether, or no, the
tendency of a particular paper is a matter of
fact, or a fit objet of the confideration of a
jury, we muit inquire whether, or no, it can
be proved, or difproved, by the teftimony of
witneflcs.  Forp-if it can, it is a matter of
fa&, and the ju%havc a right to confider and
determine it. ow’ it is certain that this
tendency can in moft, if not in all, cafes be
either proved, or difproved, by witnefles ;
though it may alfo, in fome cafes, be col-

leCled
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leted from the mere perufal of the pan-r.
If the -paper contains blanks and in:tial
letters (as moft of thefe papers do,) then it
is moft evident that, till the meaning of thofe
blanks is afcertained, the tendency of the
paper cannot be known: and the right of
afcertaining the meaning of thefe blanks is
confefled on all hands to belong to the jury.
Therefore in thefe cafes the right of deter-
mining the tendency of the paper muft belong
to the jury. And, if the paper contains no
blanks, but is full of allufions to. perfons of
great rank and power defcribed under feigned
names by circumftances that are peculiar to
them, it is neceflary to have witnefles to prove
that thofe circumitances relate to the faid
perfons, and confequently that they are the
perfons meant to be pointed out to the {corn
and indignation of the publick by the writer
of the paper. Orin fuch a cafe, the witnefles
may tettify that they hear'd the defendant,
the writer of the paper, himfelf, fay that he
meant the faid perfons by the faid defcription,
and that he hoped the publick would not fail
to underftand him. ~ Or they may teftify that
they have often hear’d him utter the fame
inve@ives againft thofe perfons as are con-
tained in the paper in queftion, though with-
aut confefling that he meant-to defcribz thofe
perfons in the faid paper, or even that he was
the writer of it. All thefe various kinds of
evidence wauld be admiffible in fuch a cafe to
: Fff 2 piove
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prove that the allufions in queftion did relate
to the faid perfons of rank and power ; with«
out which relation the faid paper would be
quite innocent and inoffenfive, and have no
tendency to difturb the publick peace. This
tendency therefore of the paper complained
of to difturb the publick peace, or produce
the other bad effets fet forth in the informa-
tion, is in all thefe cafes a thing capable of
being proved by witnefles, and which indeed
can be proved no other way, and confequently
1s a fit opjet of the confideration of a jury,
or, in the law-fenfe of the words, a matter of
fa¢t. And even, if we fuppofe the paper in
queftion to contain neither blanks, nor initial
letters, nor allufions to particular perfons un-
der feigned names, nor any cther fort of dif-
guife whatfoever, (which feldom happens) but
to name all the perfons it means to {peak of
by their known names and offices, yet even
in this cafe it is certain that witnefles may be
admitted to prove, or difprove, the tendency
of the paper, that is, to confirm, or to con-
troul and refute, that internal evidence of its
tendency, which, I acknowledge, will, in
- fome degree, refult irom the bare perufal of
it. For witnefles may be brought to prove
that it has actually occafioned that difturbance
which it feemed to be intended to create, as,
for inftance, that it has excited a fpirit of
diffatisfaction in the fleet or the army, or a-
gainﬁ the adminiftration of Juftice by the

' king’s
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king’s courts, or the like. Such evidence of
the paper’s having produced fuch ill effe@ts
would be the ftrongeft evidence poffible of
its tendency to produce them. And, on the
other hand, if*a paper was writ that con-
teined a real panegyrick upon a great man,
couched under the form of a fevere inve&ive,
afcribing to him thofe vices from which he
was known to be peculiarly exempt, and de-
nying him thofe virtues in which he was
known moft to excell, (as, for example, call-
ing the great duke of Marlborough an ill-
bred, paflionate, tyrannical man, that was
utterly ignorant of the art of war, and quite
given up to drunkennefs, when he was known
to be the calmeft-tempered, mildeft, beft-
bred gentleman of his age, of great fkill in
- the art of war, and very temperate,) and an
information fhould be brought againft the
writer of it for writing and publithing a fe-
ditious libel, it would in fuch a cafe be lawful
for the defendant to call witnefles to prove
that-the great man fpoken of in the paper was
fo eminently free from the vices imputed to
him in ir, that it could only be underftood, by
all perfons who had any knowledge of his cha-
rater, as a panegyrick upon him conveyed un-
der the form of an inve®ive, and that it had

been generally fo underftood by all the world,
- and confequently could have no tendency to
excite thofe difturbances which a belief of his
hiving thofe vices would probably occafion.
AT And
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And if the jury believed thefe witneffes, and

confuyuently were of opiain that the paper
had nct the pernicious tendency afcribed to it
in the informatjon, (and which from the mere

erufal of it, without a knowlec ze of the cha-
rater of the perfon fpoken of in it, one would
be apt to think belonged to it,) it would be
their duty to find the defendant Not guilty. In
the next place I will fuppofe the oppofite cafe
to the former, to wit, that of a fevere in-
veltive againft a great man, conveyed under
the form of a panegyrick, commending him
for virtues which he iras generally thought to
want, without any blanks, initial letters, or
feigned names. In fuch a cafe it would be
Iawful for the profecutor to produce witneffes
to prove that the writer of the paper was a
bitter enemy of the great man thus ironically
commended in it;---that thev had often hear’d
him exprefs a very bad opinion of him, and
deny him the virtues afcribed to him in the
paper, and afcribe to him the oppofite vices;- -~
that they themfelves therefore underitood the
paper to be meant ironically, and that they
had met with feveral other perfons who had
all underftood it in the {>me manner ;----
that notonly the writer and the cther encmies
of the great man, but even moft of his friends
werc of opinion that he was not intitled to
the praifes beftowed on him in the paper,
and that they therefore, on that account, (as
well as on account of the known camity of

the
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the writer againft the great man,) beliéved
thofe praifes to be meant ironically, and in-
tended to bring him into publick odium and
contempt ;---and that they atually had pro-
duced that effe@, and raifed a great difguft
againft him in the perfons who were moft
connefted with him, and whofe chearful
obedience, affiftance, and concurrence, were
moft'neceflary to his difcharging the duties of
his great office with fuccefs and advantage to
the publick. If thefe things were made out to
the fatisfacion of the jury, it would be their
duty to find the writer of the paper guilty of
publithing a feditious libel, notwithftanding
the apparent inoffenfivenefs of the paper, or
its want of tendency to produce any ill effe&,
fo far as its tendency could be colle¢ted.from
the mere perufal of it: fo that in this, as well
as in all-the former inftances, the tendency of
the paper would be afcertained by the tefti-
mony' of witneffes, and would confequently
be the object of the confideration and deter-
mination of the jury. We may therefore, I
think, fafely conclude that this fourth and
laft allegation, contained in an information
againft 2 man for writing and publithing a
feditious paper, or libel, to wit, its tendency
to ditturb the publick peace, or to produce
the other bad eflects fet forth in the informa-
tion, is a proper object of the confideration
“and determination of a jury, or, in the law-
fenfe of the phrafe, a matter of fact, as well

as
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as the three former allegations, of the writing
the paper, the publifhing it, and the intention
with which it was publifhed.

I have hitherto confidered thofe things only
as being matters of falt, or objells of a jury’s
confideration, which are capable of being
proved, or difproved, by witnefles; becaufe
this is the plaineft and cleareft mark of di-
ftin&tion between them and matters of law
that can, as I apprehend, be given. But I
conceive that the province of the jury extends
a degree further than this, and that they have
a right to make all fuch inferences from falts
as may be made without any fkill or know-
ledge of the law, even if no new evidence
could be given by witnefies in fupport of fuch
inferences. For fuch inferenccs from facts
are merely operations of reafon, which is a
talent common to all men, to jurymen as
well as to judges: and, with refpet to the
meaning of feditious papers; and the inten-
tions of the publithers of them, and their ten-
dency to produce certain bad effets ftated in
an information, it often happens that jurymen
are better able to make thefe inferences than
judges, even where no evidence fhould be
given by witnefies concerning them ; becaufe
they havc often a more extenfive intercourfe
with the reft of mankind, and a greater know-
ledge of the bufinefs and converfation of the
world, than judges (who are men of retired
lives, given up to the ftudy of the law, and

the
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the difcharge of the duties of their refpetable
offices,) can be fuppofed to have.. Thofe in=
ferences therefore ought not to be called in-
ferences of law, but inferences of faé; being
a fecondary; or fubordinate, fpecies of fadts,
derived from the more fimple and dire& fa<ts;
of which they are the circumiftances or pro-
perties. . For falts may be divided into two of the
elaffes; which it may perhaps be of fome ufe, fiferent
in confidering this fubje&t, to diftinguifhi by facts.
the.names of primary and fecondary jalts.
The former, or primary, falts are thofe plain ofprimary
and fimple fadts which gre the objes of the %
fenfes; and are generally proved by the pofitive
teftimony of witnefles ; fuch as, whether fuch
a man gave fuch another a blow, or a wound
with a fword, or fired a piftol at him, or
whether fuch an one delivered a particulat
paper to {uch another ; though even thefe may
fometimes be ¢olle@ed by inference from cir-
eumftances. . Thefe things are fo plainly
matters of fact, that no fophiftry in the world
can make them appear to any body to be mat-
ters of law. ~But the latter, or fecondary, Of fecon.
fats are facts of a more abftrad, or remote, 47 facts.
kind; and may often be colleted from the
former by mere reafoning, without the help
of external teftimony. Such is the intention
of 2 man in breaking open and entering a
houfe by night: which, if it be to commit a
felony, makes the breaking and entering the
houfe amount to the crime of burglary, which

Ggg . is
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is punithed with death ; but, if it be td com:
mit a trefpafs only, (as, for inftance, to beat,
or to frighten, fomebody in the houfe,) makes
it only a mifdemeanour, ‘which is punifhable
by fine and imprifonment. And fuch is the
intention of a writer in writing and publithing
“a paper againft the meafures of government ;
wﬁich, if it be to raife a {pirit of difcontent in
the people againft their governour:, is crimi-
nal, and makes the writer and publifher liable
to puniftment; but, if the paper is intended
only as a petition to the king, or any inferiour
magiftrate, praying him to defift from a mea-
fure by which the petitioner thinks himfelf
aggrieved, and it is delivered only to the per-
fon from whom the redrefs is prayed, it is an
innocent intention, and cannot make the a&
of publithing the paper the objeét of punith-
ment. In 2l thefe cafes the intention of the
party accufed is a matter of fa&t, as well as
the giving a blow, or a wound with a fword,
or firing the piftol, or breaking and entering
the houfe, and the writing and publifhing the
paper, though it is of a lefs grofs and obvidus
nature than thofe other facts, and lefs capable
of being proved by the pofitive teftimony of
witnefles, and fometimes can only be col-
leQed from thofe other fatts by reafoning
upon them; I fay, fometimes, becaufe for the
moft part, (as we have feen above,) it will
alfo admit of confirmation and explanation by
the teftimony of witnefles. Thefe facts there-

fore,
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33{53, fromy their being.concemitant. circum-
anges: of the former, or more fimple, facs,
may, with fome. propriety be- called jecondary
facts, if the, former be called ;primary -ones.:
And this ditipGtion may perhaps, be ufeful to.
prevent thefe fecondary fatts from being con-
founded with miatters of law, with which they
agres. only in this point,. tp wit, that fome.
ce of reafoning is to be ufed.in difcufling
and inveftigating them,both. But the diffe-of the aif-
génce between the:cafgs is this. Theé reafon-ferencebe:
ing to be ufed in the inveftigation of matterscondary
of law is grownded on the knowledge of thelfsnd.
Jew, .and can only be ufed by perfons who arelaw.
poflefled .of that knowledge ; whereas, in the
cafe of - thefe {econdry facts, the reafoning to
be ufed js grounded on .common fenfe and a
%ngledge of the world, and the prefent tran-
astions of it, and the ftories that are told of
perfons in adtive life and in offices. of great
sapk . and - power; all which (as we before
obferved,) .are  things that -are often better
kpown, to jurymen than to judges. . And
rergfore we may conclude that, if no evi-
dence could. be produced, by witnefles to, con=
firm or difprove thefe fecondary falts, yet the
jury would ftill hrave aright to judge of them,
and to infer them from the primary fa:i\ by
the:exercife of their own reafon. Bat it als
mofbalways (or, perhaps, abfolutely always
;g:lz%;;;‘ns (tg;t_( thei% fecandary facts, though
Yhy may in fome degree be inferred from the
T Gggs primary

‘
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primary fa&s by mere reafoning, yet may be
alfo confirmed, or controuled and difproved,
by the pofitive teftimony of witnefles; which
diftinguithes them ftill more clearly from
matters of law, (in determining which the
teftimony of witnefles is wholly inadmifiible, )
and proves them beyond a doubt to be matters
of ta@, in the law fenfe of the phrafe, or
obje&s of the confideration and determination
of a jury, according to the fundamental po-
fition above laid down, to wit, that fuch
matters are proper obje¢ts of the confideration
and determination of a jury as are capable of
being proved, or difproved, by the evidence
of witnefles. I conclude therefore that both
the intcniton of the writeg and publither of a
paper charged to be a feditious libel, and zhe
terfoncy of the paper to difturb the publick
peace, or produce the other mifchievous
effe(ts fet forth in the information (which
are fecondary facts in the fenfe herein before
defined,) are proper objects for the confidera-
tion and determination of a jury, or, in the
ufual aw-phrafe, matters of fa¢t, as well ag
the actual writing and publication of it.

A fhort

viewof the If this conclufion is juft, the whole bufinefs
Sory upou Of 8 jury, upon the trial of an information

the wrial of for writing ond publithing a feditious libel,
ar 1ofor- P. 1 . - . 2
maui s for DAY be. faid in few words to be this; *“ To
wriing inquire into the condué of the perfor: charged
and pub. . . .

Ihinga With having written and publithed the paper
lfe}c)!i;ious v - ' - - in
10€1. e
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queftion, by the means of..the evidence of
wxmeﬁés and of fuch fair. inferences -as.they,
the jury, by their natural rcafon and good
fenfe, are able to derive from the. faid evi-
dence ;s and, having thus difcovered what the
¢ondu -of the faid defendant, with refpect’
to the faid charge, has been, to compare it
wlth the condu@ imputed to him in the in-
formation ; and, if thay find it to be the fame
with the condu& imputed to him in the
wformation in all points, to affirm the in-
formation, by finding the defendant gurlty of
the charge in. the manner and form fet forth
m the .information, . (for thofe are the words
tifed in a verdi@ of convittion ;) and, if they
find his conduc, as proved by the evidence,
to fall thort of the condu& imputed to him
in the information .in any of the four points
above-mentioned, to deny the information,
by finding the defendant Not guilty of the
charge in the manner and form fet forth in
thc rinformation, which are the words ufed
0 averdi@t of acquittal.” This feems to me
t0 be-an accurate and plain defcription of the
duty of a jury on the trial of one of thefe
| mfdrmatxons.

A
2 ‘thn the jury havc thus exercifed their Thequer-

» tion, whe-
uffice of inquiring whether the defendant’sihe (he -
xeal condu@ has been commenfurate with the "’}ﬂf:s?n as

gonduct imputed to him in the lnfOl'mathD,the infor-
mation, is

and have determined that it has been fo, by 2 legal of.
finding fence, of
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an ohed ‘finding him guilty of the charge in the man-
el ner n.§d for§1 fg forth in thgc informatiop,
temporal there ftill remains another point ‘tq be con-
quettion of fidered before judgement can be given again(t
law. the defendant, which is whether the offenge
fo charged and found by the jury is a publick
offence, or an objet of legal punifhment.
For, if it fhall be made appear by juftand
legal reafonings at the bar, that thé writing
and publithing the paper in queftion, thougk
it was done deliberately, and has the tendency
afcribed to it in the information, yet is not
an offence of fuch great and publick confe-
quence as to be an objcét of -legal punifh-
ment, it will be the duty of the court to
forbear giving judgement againft the defen--
dant, and to difmifs him with impunity, not-
withftanding the verdict of convition found
againft him by the jury. But this, I appre-
hend, is a matter which the judges only havea
right to determine, either upon a motion made
before them on the behalf of the defendarit
in arreft of judgement, or of their own accord,
without fuch a motion, if they .of their own
accord come to be of opinion that the fads
charged in the information do not cornftitute a
legal offence. For this is really and truly a
mutter of law, and not a fecondary fack, or
inference from other faéts, nor a matt_cr,,té
which the teftimony of witneffes is in any
degree applicable, (like the intention of the
writer and the tendency of the' paper, angd

other
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el ey nn . C o nA
othér *'fuch fecondary falts as have been

above mentioned,) and therefore is not a fit
object of ‘the confideration and determination
of a jury. An inftance or two will make
thlS matter very -plain. It is certainly a
pubhck and punifhable offence to publith a
paper tending to difgrace and vilify the king
upon the throne, and alienate the affeGions of
his fubjects from his perfon and government,
miore efpecially if the imputations thrown out
againft him are falfe. This was the offence
committed by Doc&or Shebbeare in the reign
of our late grac:ous Sovcrelgn, George 11
for which, in the opinion of moft people, he
was defervedly punithed. But, if the fame
abufe were now to be re-publithed againtt
the fame good-monarch, it 1aay be doubted
whether the ‘publither of it would be an ob-
ject of legal punithment, though he would
lufﬁy incur the cenfure, and excite the 1ndw-
natlon, of all good men that remembered thc
juft and prudent government, and refpedted
the memory, of our late fovereign. For, 3s
it can no longer tend to produce the fame bad
effe@ts as formerly, the monarch, who was
the ob_]e& of it, being no longer among the
living, it feems unreafonable to fuppofe that
it could be the object of that legal cenfure.
‘which was grounded on its tendency to pro-
duce thofe bad effe@s.  Yet it might be {aid,
on the other hand, that it ftill had a tendency
"'fo producc Jome bad eﬂ'e&s though not the
fame
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' fame as before, nor of fo great’ importange ¢
and that, on account of its faid tendency to pro-
duce thele lefler bad effects; it ought ftill to.
be the objett of fome, though a lefler; legal
punithment. And to this it might be replied:
on the behalf of the re-publither, that every
a&t that i# a finall degree has a tendency .to:
roduce fome ill effe®, ought not to be the

obje:t of a legal punifhment, and is not {o by
the law of England ;---that, for example, the
moft {currilous words fpoken, (but not writ~.
ten,) even of a perfon now alive, are not the
object of fuch punifhment, but only of a
civil a‘tion ; and many fcurrilous words are
not even the obje¢t of a civil adtion, but only
of a proceeding in the ecclefiaftieal court of
the bithop of -the diocefe, carried on pro
Jalute amimee, et correélione morum ;---that.only
thofe actions are the objets of legal punifh<
ment in the temporal courts which have a
tendency to produce fome very pernicious
publick confequences, and difturb the admi~
niftration of the government; and that this
was not likely to be the effe& of a republis
cation of the abufz upon our deceafed fove-
reign; and contequently that fuch a republi-
cauon was not the objet of legal punithment.
Now in all this argument the teftimony of
witnefles is evidently quite inadmiffible ; nor
€in n.ere reafon, or common fenfe, deter-
mine on which fide the truth lies: but it
s plan that this can only be determined
by the principics of the “criminal law of
England,
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England, and the decifions of former judges,
upon folemn arguments, in cafés of the fame
kind, or that are nearly fimilar to it, if fuch
are to be found : and, therefore,. it is truly a
matter of law, and muft be determined by
the judges anly.. But this does not at all in-
terfere with the right that has been above
afcribed. to the jury, of determining the truth
of all the charges contained in the informa-
tign, or declaring whether, or no, the con-
du of the defendant,. as proved by the wit~
nefles, agrees, or is commen{urate, ‘with the
conduct- imputed. to him in the informdtian,
with refpect. to all the allegations of which
the information is compofed.. -

I have now gone threugh all I had to offer
in the way of. reafon and argument, con-
cesning the extent of the prevince of the jury
in the trial of an infarmation for publithing
a feditious libel. I am fenfible, I have ufed a
great number of words on this occafion, and
even fome repetitions, which I knew not well
how to ‘avaid, and which, I therefore hope,
the .eader will excufe; more efpecially as
the reafon of my treating this matter fo fully
was that he might clearly fee the greunds
upon which I have prefumed to differ in opi-
nion from thofe learned and refpectable per-
fons who have declared, that the intention of
the publifher of a feditious paper is a matter
of law, which thIe{ ﬁu}t;y ave no right to

- confider.
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confider. ‘The great refpe due to ‘thofe

eminent perfons made me at firft almott afraid
..+ to differ from them, and excited me to exa-

‘mine the fubje® wich as much care and at-
., tenion as I was capable of Bel’tdwi'ng on it;
-~ .in confequencé of which I becarie perfeltly

convinced, that their opinion was not well-

grounded.  And the fame refpe’ to - their

authority made me afterwards cautious of ex:
refling the opinion 1 had formed in oppo-
Etion to tha. which they had declared, with-
out, at the fame time, fetting forth, in the
fulleft manner I could, the reafons upon
which I had prefumed to differ from them,
and adopt the other opinion. And now,
that I have ventured to ftate and maintajn
that other opinion, I fhall (from the fame
motive of reipect to thofe great perfons) en-
deavour to confirm and fupport it by the
authority of other great perfons who forinerly
held the fame high offices of judicature with
themifelves, oppoling judge to judge, and chief
juftice to chief juftice, in at leaft equal num-
bers, and marfhalling on my fide of the ar-

gument, -
= N

Pares aquilas, et pila minantia pilis ;

left the weight of thefe great modern autho-
rities fhould be thought to over-bear the ar-
~guments, which, in the courfe of this in-
quiry, have been deduced from reafon only,

in
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ig favous of -‘what I take to be the true opi-

[pion upon the fubject. . By

':ﬁl;‘t‘hc famous_trial of the feven bifhops, Authori-
,Wfl ‘\gvg:,fl:elkprofe.c]:uted i?l the laft yefg.r of the:'?lg:z’ﬁf‘:ﬂ
teign of king James II.’ by an information forczoing

}gj%}gc ':c‘pxir't,' Eguf' King’\s-bcnc%'l for pumi{hing pofitions.
a_)fé,di,ti,ous libel, Sir Robert Sawyer, (who

had- been attorney-general,) Mr. Finch, and

_Mf’ Somers, (who was afterwards Lord-chan-
cellor,) were__'lc:)f counfel for the bifhops, and

Sir Thomas Poways, (the then attorney-ge-
neral,) and Sir William Williams, (the then
Q_lic;itbggén}ce—rah) were of counfel for ‘the
Crown,. “Sir Robert Sawyer contended, “¢ That

"“'bbtﬁh'v'thc,fa]ﬁty of the paper, and that jt

¢ was p alicions and feditious, were all mat-

,‘;‘g;{érs.ﬁ fa& to be proved ;” ‘and made this

the firft head of his fpeech to the jury: fo

vthat here we {ee, that the falfehood of the

paper,. the malicious intention of the writer,

and_the feditious tendency of the pagzr,‘arc

all ‘afferted - by 'this learned lawyer to_be-mat-

ters of & and objeds of the confideration

of the jury. “His brother-counfel held the

fame language. Mr. Finch expreffed him/[elf

thus: ¢ If you, . gentlemen, fhould think

«¢ that there is evidence to prove the deli-

“ wery, by the bithops, of the paper .fe-t forth

£ inthe ii}fothtion, ;yet,. unlefs their pre-

“.fenging it to the king in private may be

¢ faid to be a malicious and fedi-ious libel,

Ry iy S oo Hhh .2 . ,". . oW ‘(With

qu
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¢ with an intent to fiir op the: e to fe-
« dition, and to diminith vthe Kirg’s

“¢ gative and autharity : unlefs all this cas
“« ‘ge found; there is no man livinqg" ¢an
“ find the bithops guilty wpon this informa-
< tion.” This was afferting, that the s# /-
tention of ftirring wp difcontents in the minds
of the people againft the King, was an effen-
tial part of the charge, and one that the jury
ought to take imto their confideration, antd
not leave to the judges as a mere inference of
Taw. Mr. Somers fpoke next, and faid, That
“¢ the paper could net poffibly ftir up fedi-
“ tion in the minds of the people, becaufe
“ it was prefented to the King alone. Falfe
* jt could not be, becaufe the matter of it
“ was true. There could be nothing of ma-
*¢ lice : for the occafion was not fought ; the
* thing was prefled upon them. And a libel
** it could not be, becaufe the intent was in-
* nocent.” ‘The attorney-general, Powys,
thereon faid, * That he thould not 7w meddle
** with what the defendant’s counfel had of-
** fered, becaufe it was not pertinent.” And
‘then Sir Robert Wright, the chief juftice, in-
terpofed with thefe remarkable words : ¢ Yes,
““ Mr. Attorney, I'll tell yoa what they offer;
*“ which it will lie upon you to give an anfwer
™ to: they would have you thew how this
« h?s difturbed the government, or dimi-
** nithed the King’s authority.” Here then
‘we have king James I'd’s chief juftice of the
o King’s-
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Fing's-beach . exprefsly declaring in this ce~
dobrated trial at bar, that the tendency of the
paper M quc{hen, to difturb the gov:emmem,
mught to be made out to the fatistaion of
the juty. Mr. Juttice Powell faid, « The
¢, contrivance and publication are both mat-
se-gers of fa, and, upon iflue joined, the
-5 furors are judges of the fadt, as it is laid
¢ an the information.” Mr. Juftice Hollo-
fway, after the .evidemce had been fummed
,mp to0.-the _]ury, {poke thefe words “ The
rad quc{’uon is, whether this pet;tnon be a [i~
X bel, or no. Gentleemcn, the end and intent
5t of every ation 7s 7o bemﬁa’ered and like-
" owife in this cafe we are to confider the
fsnatuve of the offence that thefe noble per
< fons are changed with. It was for eh-_
¢ vering a petition, which, accerding as they
%6, have made their defence, was with all hu-
"‘ tmhty and decency that vould be : fo that,
¢ if there was. no 41/1 sntent, and they were
# not men of evil lives, or the like, to de-
« liver a petition cannot be v fault, it being
:-“ xhe right of the {fubjelt to petition. If
- “ you are Jatisied there was an il wmtention of
. fedntion, or the like, you augbt to ﬁnd them
gmlty but, if there be nothing in the
"‘ Jafe Gf that kind, I think it is no libel.
J5¢ It 45 deft to you, goutlemen : but that is my
“ .gpinjon.” . The jury are here exprefsly di-
iq&ed to oonﬁdcr, whether the blihopa had

gtmy intention of {edition, or pet, in prcfcn t}ing
their

S o
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their petition to the King, and to find them
guilty, or not guilty, accordingly. So far.was
this judge from thinking, that the inteation
of :he defendants was. a mere inference of
law, which tiie jury had no autherity to make.
Mr. Jufiice Powell went further #ill, and
fzid, that thc falfehood of the pajer, as well
as the malicicus intention of the publither of
it, and its tendency to difturb the gpvern-
ment, ought to be proved: by which we
may obicerve, by the bye, that the modern
opinion, ¢ That the falfehood , charged upon
¢ a libel in an information, is not a matenal
“¢ part of the charge, and needs not be proved,”.
was not at that time univerfally adopted
by the judges. His words are as follows:
¢ Truly, I cannot fee, for my part, any thing:
“ of {edition, or any other crime, fixed upom
¢ thefz revecend fathers.  For, gentlemen,
“ to make it a libel, it muft be falfe, it muft
¢ be mualicious, and it muft tend to fedition.
¢ As to the falfehood, I fee nothipg that is
“ offered by the king’s counfel, nor any
“ thing as to the malice. Now, gentlenen;
¢ the v atter of it is before you; you are to
““ confider of it, and it is worth your confi-
“ deration, &c.” Such were the dire@ions
of chici Juftice Wright; and Juftice Holloway;
and Juftice Powell, at this famous trial :.by
which we fee, that the intention of the .de-
fcndants in publifhing the petition, or papery
and the tendency of the paper to,raife dif-

.....

co.tents
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¢biitents’ in the minds of the King’s fabjedts
agdirift his government, were {o far from be-
itg confidered by them as mere inferences of
law,” which they, the judges, -only had a right”
to make, that they were recommended to the’
confidetation of the jury as the principal ob=
jagvs, to which it was neceffary for them to

dftend.- And chief Juftice Holt appears té

have been of ' the fame opinion, when he

fathmed up the evidence to the jury upon

the trial of the information againft Tutchin)

the ‘writer and publifher of certain papers,
ealled The Obfervators, in the year 1704. His

words;”on -that occafion, were as follows :

“ ‘Gentlemen “of -the Jury, this is an infor-
“'mation fer publifhing libels againft the

““tQueen and her ‘government.” And then,

after ftating the ptoof of the publication, and
reading fome paflages from The Obfervators, he

gd¢s"on in this manner: “ So that, now you
“have ‘heard this evidence, yot are to con-
“ fider whether you are fatisfied that Mr.

“ Tutchin is guilty of writing, compofing,

‘“and publithing thefe Libels. They fay they

““lare innocent papers, and that nothing is a

“:Libel but what refle&s upon fome parti-

‘“cular perfon. But this is a very firange
“ dotrine, to fay it is not a libel refletting
““‘on government to endeavour to pofiefs the
- % people that the government is male-ad-
“ ‘minifter’d By corrupt perfons that are em-
“¢:ployed-in fuch and fuch flatioits, eithe‘r'gn‘

~ “ the
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“« thé nd or'arm'y.’* For it is very netfiry:
“ for all‘governments that the people fheilé!
“ have a good opimon- of-it : ‘and fothing!
“ can be worfe than'to-endeavenr to protutes
“ any animofities as to-the managemcntof itd
*¢ This has been always looked upen: as>#!
““ crime ; “and 'no goverdment cam be ‘fafe,s
¢ without it'be panifhed. - Now, you are ro’
““ confider, whether thofe words, 1 have readt
‘¢ to you, do not tend: to beget an'ill opintemn
“ of the adminiftration of the goverrmefit.”
Here we find this able Chief Juftice exprefsly
direting the'jury to confider :tbe zendemy'of
the papers in queftion, to wit, Whether
do not tend to beget anJill opinion of th®
adminiftration of the government? How dif-
ferent is this condué from aflerting that this
tendency is a mere inference of law, which'
the judges only have a right to-malke, withe
out any concurrence of the jury ! ' From thefs
authorities, together with the reafons above
fet forth,” I flatter myfelf, : that' thexreader
will join with me in concluding, that, upow
the trial of an information for writing and
publithing ‘a feditious paper, the jury have a
right! to deterinine all the particulars ‘of e’
charge, the malicious intention of the writer
and the mifchievous tendency of thepaper,
as well as the more fimple fa®ts of the writ-
ing and publication of it, and the meaning
of the blanks and feigned names in it; and
that the only queftion, which the*judges are
' to
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tq determine, is, whether,.if.the whale in-.
femnation, ; with -all. the.allegations containgd.
in ity the -yaalicious intention of the writer,.
and the mifchievous . tendency of .the papgr,.
be admitted by.the defendant, or found by.
the jury, to be true, the condu& fo defcribed
-apd found, is an objeét of legal cenfure. I.
cpuld wifh, that even: this laft particular were-
alfp. to .be determined by .the jury: but it-
rathier, ] muft confefs, appears to me to belang
to the province of the judges. .
R P S . - S
3 The,oecafion of entering into this difcourfe .
about informations for feditious .libels, and:
tha/right. of the jury to determine all the.
matters contained in-them, was to fhew that.
thaipropofal made above in the foregoing plany
feir. the adminiftration. of juftice, in the pro-»
vinoewf Quebeck, to wit, ¢ That the juries
‘$:in . that. province. {hould  have only fpecial,
‘Sudtacs, referred :to 'them for their determi-,
“.pation,” would not. at all diminith their;
wer in the trial of informations for this of-.
fence. This,: I prefume, is now fufficiently
apparent. For, fince all the allegations, con-:
tained in thefe informations, are matters of’
fa&; or fit obje&s of a jury’s confideration,.
it. is evident that they would retain their;
wer of determining them, when they thould;
be feparately and diftin¢tly denied by the de-:
fendant, (according to the method propofed,

in_that plan,) as well as now, that they are
o) ) Iii -t denied

H



[ 43¢ ]

denied by him in .the-Jump by -the,genesal
plea of Norigadty.. In that cale, his plep
would run thus: 1ft, That he did not write
the paper in quettion; 2dly, That he did aet
publifth it; =dly, That he had no bad inten-
«tion “in publifhing it, -but did it by miftake,
or not knowing its contents, or not with a view
to fpread it through the world ; but to prevent
its being fo fpread, by delivering a copy.of it
to a magiftrate ; or becaufe he conceived it
to be likely to produce different effets from
thofe defcribed in the information ; and 4thly,
That it has'not, in truih, the tendency afcribed
to it in the information, but.a tendency to
produce very different effe@s. And the jury,
would give feparate verdicts, diftinétly upon
all thefe different queftions. In{,both ways,
of > proceeding the fame matters would be
confidered and determined by them,:. only in
the one way they would do it feparately and
diftinétly, or i.: the detail, and in the other
they would do it'in the lump. Y

I hope therefore, that the friends of Publick
Liberty and the Trial by.Jury, will not con-
fider me as an enemy to that excellent Infti«
tution, on account of the alterations I have
recommended to be made in it in the pro-.
vince of Quebeck, in order to render it more
convenient and agreeabic to the people of
that province. But, if, after all 1 have al-
ledged in fupport of them, thefe alterations,

in
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in? that excellent mode of trial, fhould be
ﬁﬂiéught whimfleal and injudicious, or dan-
‘gerbus to the liberties of the people, I beg it
‘P be remembered, that the Canadians are,
“upon the whole, well pleafed with the- trial
‘by jury,:in civil matters as well as crimipal,
‘even 'with all the imperfecions and inconveni-
'ences, which they have objected to in its prefent
form §-as-appears by their ufually having chofen,
‘durifig- the {pace of ten years, to have their
“civil {uits, in the courts of common-pleas in
‘that province, decided by a jury, whenever
the matter in difpute has been of any confi-
derable value, although they might, if they
(had pleafed, have left the whole decifion of
thim to the judges. And therefore, I hope,
this excellent mode of trial, of which they
-have'been caufelefsly deprived by the late Que-
f'bc’ck'-a&,: will be reftored to them. -
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Caee f ne o shimong
A Remark on the Pofiibility of re-.
viving fome Parts of the French,
Law in the Province of Quebeck,
for the Satisfaction of his Majefty’s
new Canadian Subje@s in the faid
Province, with Refpe& to the Settle-
ment of their Families, without re-'

voking his Majefty’s Proclamation
of O&ober, 1763, . .

IT has been fhewn above in pages 28§ - 292,.
that the king had, by the articles of capi-.
tulation in September, 1760, and the defini-
tive treaty of peace in February, 1763, re-
ferved to himfelf a power of introducing the
Englith laws into the province of Quebeck,
in lieu of the cuftom of Paris, .and other
French laws and ufages, that had been ob-
ferved in it in the time of the French govern-
ment. And it has been thewn alfo, in the
fame place, that his Majefty, by his royal
proclamation in O&ober, 1763, did make
ufe of the 'Power, fo referved to him, for the
purpofe of introducing the laws of England
into the faid province, as well as the Englith
mode of government by a governour, council,
and affembly. ‘The latter inftitution, to wit,
the government by an affembly he did not

promife
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promife to eftablith immediately, but only
as ofpoRcas the’ fituation and circumptances of the
P yz'n;e. ;woul_a’ admyt thereof, which was gene-
riflj‘ underftood to_mean as foon as_ there
wat- 4" fufficient number of proteftant land-
helders in‘the province, to afford to the Ca-

glji;ns;,a reafonable choice of members,-to
condtitute fuch affembly : but the other regu-
1adott;” the eftabliiment of the laws of Eng-
lahd in the province, was to”take place -
mediately, his Majefty “affuring his fubjects,
(who fhould go and refide in the faid pro-
vince,) that, in the mean time, and until fuch
affemblies can be called as aforefaid, all. per-
Jors: -inbabiting in, or reforting to, bis Majefly’s
Jaid eolnies, {Granada, Eaft-Florida, Weft-
Florida,"'and Quebeck,] may confide in bis
rOyuls protection for the enjoyment of the bene-
ptlof the laws of bis realm of England: and
that -for"that purpofe. his Majefty had. given
power under the great feal " to the governours
of his ‘Majefty’s faid new colonies to eretk
and - conftitute, with the advice of his Ma-
jefty’s councils of the faid provinces refpective~
ly, courts of judicature and publick juftice
within the faid provifices, for the bearing and
determining all caufes, as well criminal and civil,
according to law and equity, and as near @s may
be,l-ugrceably to the laws of Eag /{{Z?J ; with
liberty to all perfons, who may think them-
felves aggrieved by the fentence of " fuch
ocourts, 1n all civil cafes, to appeal, under the
iToly ufual
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afual limitations and retri¢tions, to his Ma-
jefty in his privy council. Here is a folemn
a&t of the of the crown, under the great feal
of Great-Britain, introducing the laws of
England into the province of Quebeck. And
this was accompanied by another important
inftrument, likewife under the great feal of
Great-Britain, the commiffion of Captain-
gencral and Governour in chief of the pro-
vince of Quebeck, given to Gencral Murray,
puriuing the fame plan, of eftablithing the
Englith law in the province, that was adopted
by the proclamatin. And thefe two inftru-
ments, which proceeded immediately from
the royal authority, were followed by pro-
vincial ordinances made by Governout Mir-
ray and his council in conformity to them,
erecting courts of judicature in the province
to adminifter juftice according to the laws of
England. And thefe courts fat and aéted for
ten years together agreeably to the faid ordi-
nances ; and all forts of contrats werée made
in the province upon the fuppofition, that thofe
laws were in force in it, and were likely to
continue fo; and the bulk of the Canadian
inhabitants of the province feemed very well
pleafed with their condition, as well as the
Britith fettlers in it. Who, that attends to
thefe plain fa&s, can help being aftonifhed,
Fhat, at the end of about ten years after the
introduction of this Englith fyftem of go-
vernment, namely, in June, 1774, an a¢t of

parliament
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parlament fhould pafs, £y reveke, annul, and
zigha. void, this feries of folemn publick in-
firuments ?, To what promifes of government
can people hereafter truft ! --- It would furely
have been more decent, and would have thewn
a, greater regard to the dignity of the crowa,
and a greater tendernefs -for its honour, to
haye Jeft the proclamation and the governour’s
commiffion in force in the province, and to
have revived in the prevince only thofe few
jl;u'ts, of the former French fyftem of laws,
that were judged to be moft eflentially ne~
ceffary to the domeftick peace and fatisfadtion:
of the Canadians; which, I believe, would
have bgen found to be nothing more than
their laws of tenure, their modes of convey-
ing land, the laws of dower and inheritance .
of landed property, and perhaps of the diftri=
bution of the goods of perfons who die in-
teftate. Surely, this would have been a2 more
prudent, decent, and honourable way of pro>
ceeding than totally to refcind the royal prox
clamation of O&ober, 1763, and all the other
important publick acts above-mentioned ! Apd
this more difcreet and cautious way of pro-
ceeding feems even to be fuggefted by fome
words in the proclamation itfelf, which feem
tp have been intended to preferve fome parts
of the French laws of the province, which
might be thought to be moft neceflary to the
fatisfaltion of the Canadians, and to p_rev:;:t

 the
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the immeédiate introdu@ion of the Bagh
laws upon thofe heads.” The words,II-’nﬁm}
4re thefe, “ That the courts-of judicature; to
be erefted 'in -the faid province,*fhall deter~
mine all caufes, as well eriminalras civil, ac:*
cordihg to law and equity, and, as near a3 may
be; agreeably to the laws of England.” Thefe
words, as near as may-bé, muft have fome
meaning. And the moft natural and obvious’
fenfe that can be put upon them,' feems to be’
that of an intimation to the king’s Englith
fubjects, who fhiould go and fettle in the pro-:
vince in confequence of :this1proclamation;.
that there might be fome fubjeftsa(of a nature’
not to affect their principal concerns,tttheir
perfonal liberty, and the feturity of their.
commercial property,) upon which the laws.
of England ought notsto be,? and would: not
be; introduced into’it. And thefe, we may
prefume to have been (though'I confefs, it!
is rather to be lamented, that they were et
exprefled in the faid proclamation more dif-?
tinctly) the modestof the tenure/of lands,!
the' methods of conveying them,i'and the'
tranfmiffion of them by dower ‘and inheri«]
tance upon the deaths of their then prefent’
proprietors. ! For thefe, it is certain, are parts’
of the law of England, which, if they had’
been fuddenly introduced into the provincey:
wouldhave created great uneafinefs and cone.
fufion :7and confequently, we may reafonablyt
fuppofe them to have been thofe parts of the'

N
- law
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law .of Eagland, which his Majefty, in his
royal wifdom and-clemency,. intended to ex-
“egpt, by the words, as near as may be, from
 thesgkngral body of the laws of England,.iq4
troduded by the proclamation. And thefe, .
will venture to fay, are the only parts of the
law igf England, :the introduc¢tion of which
into ithe province would be attended with
thofe. unhappy. ¢onfequences. And according-
ly, we find that thefe, and the laws that ex-
clude papifts from places of truft and profit,
(which latter laws can affe@t but a very few
pexfons in the provinee) are the only parts of
the law of England to whicl the Canadian
_petitioners, .who have defired to have their
antient laws reftered: to them, have made any
abjadtion. . And if thefe petitioners have ob-,
jedted. to no other.parts of the law of Eng-
lend, ‘we may. be fure that the bulk of the
Ganadian freeholders;in the: province wauld,
not.obje@ to.them, becaufe it is well known
that. they. are much better pleafed with the,
Englith laws and: government, than the hand-,
ful of :men .whofe names are figned to that, .
eqi.tion. - The Canadians, therefore, might,
ave -been made . eafy without reveking, an-.
nulling, ~and, making void, the royal proclama-,
tion- and promife above-mentioned, by only,
interpreting thofe words, as-zear as may be,
agreeable to the lews of Englond, in fuch a,
manner:as to preferve to them. their antient -

French laws and cuftoms upon: thofe tender,
' * Kkk fubjels
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fubje&s that relate to their domeftick happi-
nefs ; or, if thofe words are not thought to
be capable of fuch an interpretation, by re-
viving and reftoring, by exprefs enaing
words, and in oppofition to the proclama-
tion, the French laws upon thofe fubjeéts.
The revoking the proclamation only fo far
would have been juftifiable. For it would
only have been corre&ting an error, or, rather,
fupplying an omiffion in it, that had arifen
from precipitation ; fince no one can fuppofe,
however general the words of the proclama-
tion may be, (unlefs they had been quite ex-
prefs to that purpofe,) that it was the inten-
tion of the framers of it, at once to overturn
the laws of dower and inheritance throughout
the province. And this would have given
no diffatisfaction to the Englith inhabitants
of the province, who are the perfons to whom
the promifes in the proclamation are princi-
pally addrefled, and who have fettled in the
province in confequence of them. And,
where the perfons to whom a promife is
made, conicnt to the non-performance of it,
the perfon who made it, is, by all the rules
of juftice, abfolved from the obligation to
obferve it; even when it has been made with
{olemnity and deliberation. Thefe, there-
fore, are the parts of the French laws of the
province of Quebeck, which might have
been either revived, (if they had, been fup-
pofed to have been abolithed,) or confirmed,

(if
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(if .they had been fuppofed to be ftill legally
in “force,) by an a& of parliament, without .
any breach of the royal promife made to the
Englith fettlers in that province, or rather, in-
deed, to all the inhabitants of it: for the pro--
mifes ip the proclamation were made to all
the inhabitants of Canada, the French as well
as .the Englith, though they feem principally
to have been intended as inducements to the
lat'fg'x"“ to refort thither; and the bulk of the
French, or Canadian, inhabitants of it have
(as we have feen,) been well-pleafed with the
introduction of the Englith laws into the pro-
vince, as far as they have had experience of
them. - But no arguments can be juftly de-
rived from hence tor refcinding (as has been
done by the late at of parliment,) the whole
proclamation, {o as to deprive all the inhabi-
tants of that province, both Canadian and Eng-
lith,' of thofe excellent parts of the law of
England, which muft neceflarily be fuppofed
tq"have been intended to be introduced into
the province by thofe emphatical words
the proclamation, which promife to the per-
fons who fhall refort to it, and refide in it,
the ‘enjoyment of the benefit of the laws of Eng-
ana'.' Now thefe words, as I conceive, muft
be fuppofed to have been meant to introduce
at leaft the two following parts of the law of
England ; to wit, firlt, thoie parts of it which
are particularly beneficial to the iubject, by the
protection of his perfon and property againft
comr o KKk 2 the

&
Ay
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the oppreffions of men in power, and, fecond«
ly, thofe parts of it which have relatidor to! -
commerce, and the method of enforcing the;
payment of debts contraGed in the courfe of 1
it, and fettling the difputes between the mer-"
chants that thould be concerned in carrying it
on. For, thefe are the perfons whom the
proclamation more particularly invites and ex-
horts to go and fettle in that province: amd"
thefe are the laws of England, which they
muft be fuppofed to be moft attached to, and
to have wifhed tec fc. introduced into the faid
province before they ventured their perfons and
property into it, and to have believed and un-
derftood to have been introduced there by the
faid proclamation. Of the firft of thefe two
kinds of laws are, in a moft efpecial manner,
the petition of right and the other laws of
England, relating to the writ of Habeas corpus,
both accoring to the common law and by
the flatute, for the protection of perfonal li-
berty ; which diftinguithes the fubje@s of
Great-Britain from thofe of almoft every other
ftate in the univerle. And of this kind alfo
is the trial by jury in all criminal matters, and
in all civil a&tions for wrongs, or injuries, re-
ceived, in which a pecuniary compenfation is
to be given to the injured party for the injury
he has fuftained; fuch as ations of flander,
battcry, and falfe imprifonment; which par-
take, in a great meature, of the nature of cri-
minal matters.  For, in all thofe cafes, it fs

obvious‘,
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obvjousshat the intervention of a jury of one’s g,
equsls 40 determine, -in the ¢afe of a criminal (
prefhcution, yupon the guilt, or innocence, of
tifperty acewied, and, in the cafe of altions
of strefpafs for injuries, received, to aflefs the.,
daineges fuftained by the fufferer, muft be fin;
guldsly, ufeful (from the fympathy, which the.
parity o of . their condition muft infpire them .,
with for the accufed, or the injured, party,)-
to sHe proteGion of the weak againtt the ftrong, -
the poor againft the rich, and the private-man..
~ againft ‘the. powerful and high-ftationed op-
preffor.  And of the fecond kind are the laws
relating to infurances, bankruptcies,-the limi-
tation . of -actions; the procefs of  imprifonment
fer, debt, and the trial of matters of contra&,
where, the,caufe of action is of a commercial
mature, . (as well as of matters of injury in all
cafes,) by aijury; and many other important
agticles. In all thefe things it is evident be-
yahd a-doubt, that the royal promife was in-
tentionally and- deliberately given, that the
laws of - England fhould be obferved in thas
province. In thefe points, therefore, the pros
¢lamation ought not, in point of juftice, to
have been revoked by the late Quebeck-act;
and now, that it has been revoked by 1it, it
ought, from the fame motive of juftice, to be
re-cftablithed. - For, great and fupream as I
allow the power of the parliament to be, it
cannot -make that to be juft which is in its
nature unjuft, as the refumption of the benefits

of
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of the laws of England, (the Habeas corpus, and
the trial by jury in civil attions, and the lLike,)
from the Britith and other inhabitants of the
province, to whom they had been granted by
the king’s proclamation, appears evidently to
be. 1 therefore hope, that, in fome calmer
mowment than that in which the Quebeck-bill
was pafled, the faid royal proclamation will
be re-eftablithed in the province with refpect
ta thefe beneficial parts of the law of England,
which had been introduced by it into the pro-
vince, and enjoyed by its inhabitants for ten
years, and that the French laws, that fhall be
permitted to continue in it, will be reftrained
to 2 few diftinét heads, that may be thought
racft neceflary to the family-peace and do-
meftick nappinefs of the Canadians, and the
Enghth law again eftablifhed in the province
as tbe genval law of it, by which the courts
of juftice fhould be governed in their decifions
vpon every other fubject, except thole few on
which the Freach laws fhoud have been fo
referved.

The juftice and reafonablenefs of reftoring
the Englith law on fome of the more im-
portant fubjects that have been juft now men-
tioned, feems to have been felt and acknow-
ledged by his Majefty’s minifters of ftate foon
aiter the pafiing of the untfortunate Quebeck-
biil ; though, while that bill was in the houfe
of comme:ns, they voted for the rejetion of a
claufe tuat was offered by Mr. Dempfter fcr

p:eferving
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preferving to the inhabitants of that province
the Englith laws relating to the writ of Habeas -
co;éus, and likewife of another claufe for pre-
fetving the trial by jury. But very foon after
the bill was paffed, a ‘draught of a provincial
ordinance was prepared by Mr. Hey, the chief
juftice ‘of the province, by the dire@ion of the
Earl of Dartmouth, (at that time his Majefty’s
fecretary of ftate for America,) in order to be
cafried over by Mr. Hey, and propofed to the
Governour and new legiflative council of the
province, and by them paffed into a law; in
which draught the Englith laws relating to
the writ of Habeas corpus, and to the trial by
jury in civil cafes, (under certain reftrictions
and modifications,) and likewife the Englith
laws relating to commercial matters, were to
be re-eftablithed in the province. This draught
of an ordinance was accordingly carried over
to the province by Mr. Hey, (who .arrived
there on the 1gth day of June laft, 1775,)
and was propofed to the legiflative council of
the province in the month of September fol-
lowing, and there debated. The new French
Ro'nan-cathohck members of the council op-
pofed it, but without (as it is faid) alledging
any reafons for their oppofition: but the “refh
of the council feemed difpofed to pafs it; in-
fomuch that it would probably have paffed
into an ordinance of the province, if the in-
vaficn of the province by the ‘provincials un-

der General Montgomery had not obliged the
Governour
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Governour to break up the meetings of the
council before they had compleated their dif-
cuffion of it.  All this, I am affured, has been
publickly declared by Mr. Hey, in his fpeech
in the houfe of commons, upon a late mo-
tion of the Hon. Mr. Charles Fox ; and there-
fore, ] make no fcruple to mention it as a
thing both certain and notorious. Now, fince
thefe very confiderable alterations of the Qude-
beck-a&, in favour of Englifh Law and Liber-
ty, are confefled to be juft and reafonable, it
can hardly be denied that, in order to do the
inhabitants of that province compleat juftice in
thofe refpets, they ought to be made by the
fame high authority that paffed- the a&t which
they are intended to corre&; that is, by the
authority of parliament. For, if they are made
only by the aforefaid legiflative council, the
people of the province will not have reafon to
confider them as permanent regulations; fince
the fame legiflative council, that eftablithes
them one year, may repeal, or abolifh, them the
next.  They ought, therefore, to be eftablithed
by =& of parliament; with a claufe to reftrain
the legiflative council of the province from
ever abrogating, or abridging, them. When
that is done, the people-of the province will
have the authority of the higheft legiflature
known in the Britith governmerit for the fecu-
Ity ‘and permanency of their enjoyment of
them. And that, no doubt, will fatisty them.”

Whenever
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.. Whenever an a& of parliament fhall be
paffed for that purpofe, (which from the firong
reafons of juftice that call for it, I cannot
doybt, will, one day or another, be done,) I
apprehend, that the beft way of doing it will
be to revive the king’s proclamation of O&o-.
ber, 1763, and re-eftablith the law of Eng-
land in the province, as zhe general Law of it,
~and to enmact the continuance of the French
laws upon a few particular heads, to' be enu-~ _
;, merated or fpecified in the a@, (fuch as the
" tenure of lands, the modes of conveying them,
the tmofmillion of them by dower and inhe-
ritange, and the like,) as being thofe parts of
the French law which the King, in his royal
witdom and clemency, bad originally meant, at
the time of ifluing his faid proclamation, to
continue to his new Canadian fubjeéts by vir-
tue of the wa.!'s, as near as may be, that have
been algeady mantioned. This methoed of pro-
Leeding will be bpth more honourable to the
crown, and Tikewife much mere fafe and pru-
dent with refpe& to the convenient admini-
flration of juftice in that province, than to
revive ‘plgtticﬁ-lar branches of the Englith law,
{(fuch as the laws relating to the writ of Ha-
beas corpus, and the trial by jury in civil mat-
ters, and the like,) and to leave the French
law as the general law of the province in ail
matters of property and civil rights, exceg;
thofe heads upon which the Englith law fha
have been {o revived. For, as Engliihme; are
T L1l ' LY
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likely to be the King’s judges in that province,

{(unlefs his Majefty fhall think fit to procure
judges from amongft the advocates at the par-
liament of Paris ; which is not to be fuppofed;)

it is evidently defireable that the laws, which

they are to adminifter, fhould be thofe which

they underftand, and are capable of adminiftring

with fkill and eafe, thatis, the laws of Eng-

land, rather than the French laws, with which

“they will be utterly unacquainted. And, there-
fore, (independently of the intrinfick merit of

the Englith laws, and their fuperiority to the

‘French laws in other points befides the pro-
tection of perfonal liberty and the trial by jury,

of which I do not pretend to be a judge ;) it

will contribute to the due, regular, and ex-

editious, adminiftration of juftice in the pro-

~ vince, that the laws, by which it is to be govern'd,
fhould be, as much as poffible, the Englith

laws, and confequently that the French laws

thould be continued in it upon only a few
{ubjects, in which they were judged to be pe-
culiarly neceflary to the happinefs and fatis-

faction of the Canadians. And to this we may

.add, that the more the Canadians become ac-
quainted with Englith laws, cuftoms, and
_ manners, the more they will be attached to the
- Englifh government, and the lefs will they be
.difpofed to return to that of France. And,

therefore, upon the whole, it feems highly

, cxp_cdnent that the Englith law fhould be agam
. eftablithed as ke general law of the province,

in
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1 civil matters as well as in criminal, except
upon' a'few fubjeds, concerning which' it may
be thought neceflary for the fatisfaCtion of the
‘Cdnadians, to continue the ufe of the French

‘ }4" (a . ¢
Jaws. 45
w0 el
Cbid s S S

Supifrmicnt

A, fhort Review of the principal. Clau-
fes of the Quebeck-ac, thewing that

.. it is by no Means an A& of In-

adulgence towards the Bulk of the

., French, or Canadian, Inhabitants

" of that Province,

'IT ‘has often been matter of furprize to me
.'tg hear the Quebeck-att defended by its
patrons as a meafure proceeding from a {pirit
“of indulgence towards his Majefty’s new, or
French, fubje@s in the province of Quebeck,
and calculated to gaint their affetions, and en-
gage their gratitude to government for de-
viating fo far from its ufual maxims in order
to give thoa fatisfattion, For to me it ap-
ears to be the reverfe of all this, and to be

- fitted 'to ‘offend and alarm thém in a%high
degree, and diminith the refpet and gratitude,
which they had before entertained for the fa-
“vours which they had till then received and
' | Lil'2 ~  -enjoyed
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enjoyed 'under the Britith government. And
we have feen, from'™ their Behaviour in the
cdurfe of the laft fummer, that it has had
this cffe€t upon thenr; fince ‘they let a fmall
body of the troops of the united, or revolted,
provinces take poffeffion of the province with-
out any refiftance from ‘them, when, if they
had been well-pleaféd with the laft artange-
ment of the provifice "by the Quebeck-bill,
they might eafily’"have made head againft
them, and driven them out of the province.
But, like the Romans, on I forget what occa-
fion, when diflatisfied with the treatment-they
received from their patrician magiftrates, vrmwe
Je patiebantur. Now, that it was reafonable
to expe@, that the Quebeck:act would be
thus difagreeable to them, will appear by the fol-
lowing thortexaminationof its prin¢ipal contents.

In the firft place we will confider the ope-
‘ration of this-a&t with refpect to relizion; on
which fubje& it is aflerted by its patronstobe
peculiarly indulgent to the Canadians.

Now, with refpe@® to religion, the Que-
beck-a&t produces the two following changes
in the condition of the province. In the it
place it gives the Roman-catholick priefts a
legal right to demand their tythes from their
Roman-catholick parithioners, which they had
not had till then ever fince the conqueft of
the province by the Britith-arms. This com-

pulfion
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pulfion upon.the. people to, pay their priefls
the tythes is not agreeable to them ;- they were
better. pleafed with the option. they before ep-
joyed, of paying them, or pot paying them,
as they. liked beft. g, . veed

As to the mere gpleration of their rcligidqz
with the ufe of theig chmrches for the per-
formance of divine fervice according to the
church of Rome, they had it in the ampleft
manner poffible before the late act: . fo that
the late act could do them no good in this
refpe@, but ‘only fuper-added to this petfect
toleration the difagreeable compulfive obliga-
tion to pay their priefts the tythes. There is,
~ therefore; no kindnefs fhewn to the Canadians
in this firt provifion of the Quebeck-a&t with
refpect to religion. ~ See above in pages 147---
152, and ‘315, 316, 317 --- 321.

. T N

The fecond provifioh of the Quebeck-at
with refpe@ to religion, is to take away the
diftin@ion between proteftants and papifts with
refpe to the capacity of holding “places of
truft and profit in the province. The,inkabi-
tants of that province may now be juftices of
the peace, judges, and members of the legifla-
tive couneil, and even may hold military com-
miffions, without taking. any of the proteftant
tefts, not even the oath of fupremacy.,’An
. army of papifts, commanded by popith ofti-
eers, may now be lawfully raifed in the pro-

vince
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vince of Quebeck, whenever his Majefty thall
think proper, fuppofing it to be true (as fome
eminent lawyers are reported to have lately
afferted,) that the king may legally maintain
as many troops as he pleafes in the dependant
dominions of the crown of Great-Britain, that
lie without the realm, or ifland of Great-Bri-
tain. And, if this is not true, it will ftill be
lawful for his Majefty to raife a popith drmy
in Canada in all thofe cafes (whatever they
may be,) in which it would before the faid
act have been lawful to raife a proteftant army
there. This is what king James II's parlia-
ment refufed to confent to his doing in Eng-
land, notwithftanding their great devotion to
him in other particulars, and notwithftanding
they had been cleCted during the time that
many of the cities and boroughs, by which
they were chofen, were governed .by the ma-
giftrates who had beén fet over them in the
lat years of Charles II's reign, when they
had been new-modelled according to the plea-
fure of the court. This parliament gave king
James a much larger revenue than had been
enjoyed by his predeceflor, king Charles II;
and it attainted the duke of Monmouth with-
out a trial : but it would not confent to abolith
the teft-at and put the fword (that moft
important truft,) into the hands of papifts.
Yet this is now made pratticable in Canada
by the late a, fuppofing it to be lawful for
the kiog to raife any troops at all in that pro-

| vince.
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V1nce ;o And the Canadmns have entertamed
ax?ﬁ opmxon, thau it was the defigh of governs
mepttg, raife a body of troops amongft them
tq be employed in the invafion of the neigh-
'bourmg Englith provinces. Now, this fecond
proyifion ‘of the Quebeck-a& with refped to
religion, whereby papifts are rendered capable
of holding places of truft and profit, is - difs

agreeable to- the bulk of the Canadxans on the
four following accounts :

In the firlt place, it makes an opening for
their own nobleffe, and other former fupe-
siours, to come. again into places of authority
over them, to be their judges, juftices of the
peace, &c. This they are alarmed at, becaufe
they like: the behaviour of the Enghfhmen,

hp have held thofe offices of magiftracy over
them for thefe fifteen years paft, much better
than that of their own former fuperiours ;
having found the Englith magiftrates to be-
have towards them with a greater degree of
1mpart1alxty, mildnefs, and moderation.

Secondly, they are afraid, that they fhall be
‘made to ferve as foldiers under their faid for-
mer fuperiours, and thereby be brought under

a tjll greater degree of fubordination to them,
.than if they are made . fubjeét to their power

"enly in the capacity of civil-magiftrates. Of
this averfion to ferve as foldiers under.their
own feigniors and noblefle we have feen an

cxample
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example in the anfwer made by the Cana-
dians of the feigniory of Terrebonae to cap-
tain Hamilton, ¢ That, if their fervices were
wanted as foldiers, they defired to have Eng-
lith officers to command them, and that they
would follow fuch officers to theT \}:rorld’s end.”
See above, pages 73 and 74, isgphjection
to .the Qgeb?:cgk-aé, as l;ing likgly to briﬁg
them .agaip into fubjetion..tq. their . noblefe
in a military capacity, is of the fame nature
with their firt objection toit, which arifes from
the danggr .to. which it expoles them of falling
again .under fubjeion to the fame perfons ia
a civil-capacitys_hat it holds in a much higher -
degree, ggg{chh‘és.a‘ military. fubjeftion to
.perfons they do qpt‘lilic,"is_.'.mpre to be dread-
ed than a fubjeCtion .to them only in a civil
CAPACtY. - .o inr s r e ot

.. - Thirdly, they obferve, that.a great deal of
‘money is. diftributed.to their nobleffe and other
favourites of government, in the form of fala-
- ties, or penfions ;. fuch as the falaries of. £, 100
per annum, to the 23 members of the,}pg] a-
-tive.council ; the half-pay to the ,ofﬁcE;g“w 0
ferved againtt the Indians in. the year 1764 ; the
falaries of L. 500 a year each, to three judg
.at Montreal, and the -like,to threc, judges at
~Quebeck, (inftead of £.200 a yeac &apg w.b;él
the judges of thafe places, , who were ;ﬁemﬁ,\it
four in number, received before the_late Qgc—
beck-a&,); the large falary of £.rxdq'o"o a year

“to
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to"tHe “chief" jufticé of the province, *thdiigh
%}: Khow __thgﬁ: vety few of ?ﬂweir"civil ,éa'.n%es
e décided 'in his court; the falary of £.600
d§ar to the Lieutenant-governour, notwith-
ﬁaﬁfinng the governour’s refidence in the pro-
‘:ﬁx;ge, and other ' the like -adgmentations of
the “publick expence of the province. And
this“iticréafe’ of the publick 'E.xp'cncc of the
ptovince, together with that of the pay of the
officers of the body of Canadian troops, which
they fuppofe it to be the intention of govern-
thefit to raife amongft them, they apprehend
‘will ultimately be raifed wpon them hereafter
by further taxes, to be impofed for that pur-
‘poft’; not immagining that GreateBritain will
dontinue to bear much longer fo unneceffary a
*turthen on her own revenue. This apprehen-
flon touches them in a tender point, and has
cdafed them to make the exclamation men-
ffigied in page 99. Sec above in pages g8,
'gy-- 182, 103, 104---370--- 378, "

¢~ 4n the forth place they dread the being
obliged to ferve as foldiers, and made to take
a part in the prefent civil war in America,
“This they dread, not only on account-of their °
ﬁérﬁon to being commanded by their’ own -
‘pobléfle and 'feigniér‘s,'bﬁt in itfelf, even tho’
‘they fhoald be commanded by, Enzlita offi-
‘Cers; becaufe théy well know, that, if they
fhould once be brought to act offenfiveiy againft,
the inhabitnts of the Englith oroviness, they
= M m m will
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will ever after be marked out by thofe inha-
bitants (whom they know to be much more
numerous and powerful than thenifelves,) as
the objes of their hatred and revenge.  This
they jultly dread as the greateft misfortune that
can befill them; and thercfore they diflike the
claufe in the Quebeck-at, which enghles pa-
pifts.to hold military commiffions, inafmuch
as it {ecinis calculated to expofe them to this evil
- by making it legal for the government to raile
regiments anong them to be employed againft
the other colonies. See this matter more fully
confidered above, in pages 238---243. ‘

For thefe four reafons the aforefaid claufe
of the Quebeck-bill, which enables papifts to
hold places of truft and profit in the province,
(and which, one would naturally think, thould.
be agreeable to the Canadians,) is, in falt,
agreeable only to the few perfons in the pro-
vince, who either have obtained, or hope to
obtain, fuch places in it; but is alarming and
difgufting to the great body of the Canadian

people. B

oftheef- I coirie next to confider the operation of
fiig:c‘{‘e the Quebeck-a&t with refpe@ to the'laws of
a& with the province. Now the change produced by
{f,? @ 10 this a&t with refpett to the laws of the pro-
of the pro- vince, is to abolith the Englith laws, and revive
" the French laws in all matters of property and
cruil rights, By thefe very general words it

| “ " has
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has ‘been underftood in the provmce, that not
only the laws relating to private property, (fuch
as the tenure, alienation, and defcent of land,
and the diftribution of the goods of pﬂrfons
who die inteftate,” and the like,) but thofe re-
Iating to the powérs of government and the
P ‘otetion of liberty, were to be the fame that
were in ufe in the time of the French govern-
ment; and confequently that the Englifh laws
re]atmg to the writ of Habeas corpus, and the
petition of right, and the trial by jury in civil
attions, were abolifhed. = This’ was" by no.
-smeans agreeable to the bulk: of the Canadian -
inhabitants of the plovmce any more than to
“the Britith fettlérs in it, they having greatly
“relifhed the eafe and quiet, and fecurity, and
impdrtiality in the* adminiftration of juftice,
which they had experienced during the ten
years that the Englifh laws had been eftablith-
ed in the province. They dreaded a return to
.their former (tate of fubjetion to the officer
of government, and to their own noblefle and
- feigniors, under which they had laboured in
‘the time of the French government. Amongft
other parts of the former French law, which
they fuppofed to be revived in the province
‘by this claufe, they reckoned the laws relating
to the manner of raifing the militia: infomuch
that, foon after the Quebeck-aét was known
in the province, a great number of very young
men entered ha(hly into the married ftate, on
purpofe ‘to avoid being compelled to ferve in
Mmm 2 the
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the militia; from which obligation, it feems,
by the laws which were obferved in- the pro-
vince in the time of the French gevernment,
married men wére excampted. "And thus the
revival of the French laws frall-matters of
property and civil righits, (whic{t ‘one would,
at firft fight, have thought' would have beeu
agrezable to the Canadians, y has occationed a
great alarm and terrour throughout the pto-
vince. CoNTEE Ly

oftheef.  In the laft place, we muft confider- the le-

et ot e giflature eftablithed: in the province- of - Que-

28 with beck ; which i$ a council confifting of 23 mem-

:ﬁ?ff;itr? bers, partl{f proteftants and partly Roman-ca-

lawre of ¢holicks, appointed by the king, and remove-
the pro- . X : .

vince.  able at his pleafure, or even at the pleafure of

the governour, in cafe his Majefty {hall pledfe

to delegate to him the power of {ufpending and

removing them, there being no claife!in the

Quebeck-a&t to prevent his doidg fo. ~ Now,

this meafure is in fome degree difagreeable to

the Canadians, more efpecially as- it is accom-

panied with an allowance of a falary of £:100

a year to each of the faid 23 counfellors, which

the Canadians apprehend they fhall ultimately

be obliged to pay. - Otherwife it muft be con-

fefled, that the bulk of -the Canadian freehold-

ers in the province, -(though- they are very

much attached to the Englith laws,. or have

been greatly delighted with that eafe and free-

dom which they have enjoyed fince thofe-laws

were
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were introduced in the. province, and which
they confequently "afcribe to. the. introduétion
of them, yet) are not very follicitous about
the, conftitution of the body of men in whom
the power of making laws fhall be vefted, Only
I believe, they would chufe it thould be com-
pofed of Englithmen rather than Frenchmen,
as they efteem the former to be more mode-
rate and equitable, and alfo wifer, and better
acquainted with the nature of government,
than theylatter.  But they are not very defirous
of having an affembly of their own chufing
vefted ‘with this authority rather than a coun-
“cil - nominated by the king : and for this plain
reafon, that they have not much¢efleted on -
the fubje@t. I fpeak of them, a$ they were
about feven years ago, For it is not-unlikely
that, by this time, they may have been in-
ftru@ed in the great advantages of 3n eleGive
~ affembly by the Englith Americans, who have
invaded the province, and by the ingenious.and
diligem,¢miga,ries;,wbo_xp-the faid Englith.Ame-
ricans had fent into the province, before they ven-
tured to invadg it,to psepare the Canadians to ad- -
mit them into it as their friends and delivergrs,
inftead of oppofing them as their enemies < fo,
that it is peffible they may now be difpofed
to prefer the Englith mode of government by
an affembly, to the French mode of govern-
ment by a’ confeil fupérieur, or a legiflative
council. And -even feven years ago, when the
bulk of the Canadian frecholders were (thro’

their
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.their ignorance) pretty indifferent, whether
they were governed by the one legiflature or
the other, there werce feveral Frenchmen in the
towns of Quebeck and Montreal, amongft the
lawyers and notaries, and merchants, and other
people in trade there, who preferred the Eng-
lith mode of government, by an affembly chofen
by the people, to the government of a legifla-
.tive council, provided that Roman-catholicks
thould not be excluded from fitting in {uch
affembly. In fhort, almoft all thofe perfons
among(t the Canadians, who knew what an
aflembly was, and had at all confidered the fub-
ject of government, did, even at that time, pre-.
ter an affembly to a legiflative council, provided
they could be admitted to have feats in the
aflembly, though the bulk of the freeholders of
the province were, from their ignorance, rather
mdifferent about the matter. Ignoti nulla cupids.
See the Account of the Proceedings, &c. in pages
171, 172,===179.

But this claufe in the Quebeck-a&, by which
the' whole powcr of making laws is put into
the hands of a council of 23 perfons nomi-
nated by the crown, has greatly fhocked the
‘Englifh inhabitants of the province; who, from
therr cohfiderable numbers, (having been found,
by an enumeration made fince the Quebeck-
act, to bz no'lefs than 3000 perfons) and
from " their* carrying on three. quarters of the
trade of ‘the province, and' the great influence
they have over the bulk of the Canadian frees

S bolders,
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bplders, who confider them as their friends
and prote@ors, are in truth the moft i impor-
tant and confiderable body of people in the
province.  Now, this refpetable part. of the
inhabitants of .the province are full of indigna-
tion at the Quebetk-a&t .for depriving them of
theii hopes of being"govérned by an affembly
of the people, in'piiflifance. of the king’s pro-
mife to them"in thé proclamation of Octeber,
1763, which they now confider as never like-
ly to.-be accomphfhed And experience has
thewn, that it was ‘not agreeable to good po-
licy, any more than to. juftice, to adopt a
meafure that was lxkely {o hxghly to difguft

them. ... ,

“And the bad policy of this meafure muft
(gpear in the ftronger light, when we reflect
fome of the leading members of this re-
fpectable, and, I may fay, formldable, body of
Englith fettlers in the province, had, before the
pafling of the Quebeck-bil, declared a willing-
1iefs to acquxefce in the eftablithment of < ]chﬂa-
tive council in the province Jor a few years only,,
provided it was conftituted in the manner fet
forth in the draught of an a& of parliament for .
that purpofe, which is recited in the Aecount of .-
the praceedings, Sccl!from page 5o to page 74, fo
as to confift of thirty-one members, who fhould’..
be independent iof the governour, though not of -
the king, and who fhould be fubje to. ccr- .
tain checks and reftriCtions as to their le 1ﬂa- 5
tive proccedmgs, "which were likely to prevent
) any
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ahy great abufes of their power. It is really
furprizing, that, when fuch a plan of a legifla-
tive council (which is far enough from being
cqual, in point of freedom, to an affembly of
the people! ) was known to be likely to be
acquiefced in by thofe inhabitants of the pro-
vince who were moft defirous of having an
affembly, the government fhould have thought
fit to reject it in favour of a legiflative council
of fo very dependent a conftitution as that
which is eftablifhed by the Quebeck-act; in
which the number of members, inftead of
being fixed at thirty-one, is variable at the
pleafure of the crown between the lefler num-
bers of twenty-three and feventeen; and in
which all the members may be papifts, if his
Majefty fhall fo think fit; and none of them
are required to have any landed property in
the province ; and all of them have penfions,
dr falaries, from the crown, of [, 100 a year
€ach; and all of them may (for aught the a&
fays to the contrary,) be removed, or fufpend-
€d, not only by the King, but alfo by the go-
verriour, if his Majefty fhall pleafe to dele-
gate to him his own power of fo removin
afid fufpénding them ; and that they fhould
have ‘eftablithed this council, with all thefe
objetions to it, not for a few years only, but
idefiniitely, {0 as'to remove from his Majefty’s
fabjeQs in that province all hopes of feeing
an’ aflfembly erected in the province in pur-
fuante of the rayal promife in the proclama-
tion
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-tion of O&ober, 1763. It furely muft have
been_ the_intention of the patrons of this act,
- to keep the.province of Quebeck, (which it at
‘the fame . time extends over more than half
No;}th'é;’n'erjca,)\? in_a very great degree of
fubjeition ta the crown! ' :
ot s S T . .
It is worth while to obferve the extent of
" the powers -of this council. They may, with
the king’s fubfequent confent, make and un-
make all forts of laws, excepting laws of taxa-
:tiop. ~They mhay abolith the Englith criminal
law, which is eftablithed in the province by
another claufe in this a& of parliament, but
‘made fubje to fuch alterations as the Governoup
.and this council thall caufe to be made therein ;
and they may introduce the French criminal law
inits ftead : ---- they may eftablith the punith-
meits of flitting the nofe, branding on the cheek,
or.breaking”on the wheel, or any other punith-
ments they thall think fit : --- they may eftablith
the Roman-catholick religion more compleatly
than 'the a& itfelf has done, by paffing an or-
dinance to oblige the proteftant as well as
the popifh inhabitants to pay the Romith priefts
the tythes : ----they may even mak; penal laws
againft the proteftants, and eftablith the writ
de Hezretico comburendo : ---- they may eftablith
letters’ de cachet, -or the power of arbitrary im-
prifonment, by an exprefs law, under pretenge
of providing for the publick fafety, and check-
ing and defeating the treagherous practiges of
Nnn confpirators
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confpirators and fpies. . All thefe things they
may do by virtue of thefe few fignificant words
in the faid a& of parliament, to wit, “ gubscl
touncit, fo appointed and nominated, or the {nzy'or
part thereof, fball bave power and authority ta
make ordinances for the peace, welfare, and good
government, of the Jaid province, with the con-
Jent: of bis Mayefly's governour, or, in bis ag-
Jence, of the Licutenant-governour, or commander
in chief for the time being;” in which claufe the
ufual reftrition which is inferted in all the Ame-
rican charters and commiffions to Governours,
to wit, that the faid ordinances fhall not be repug-
nant to the laws of Englaz;d, “is not inferted,

I readily allow, that it is not probable that the
governour and the faid legiflative council thould
make fuch mifchievous ordinances as thofe juft
now mentioned: and I am confident that, if
they did make fuch, his Majefty woyld difal-
low them by his orders in his privy coungil.
But this is ‘but a precarious fituation for Bri-
tith fubje@ts to be placed in, who have been
ufed to live under a government in which it
is not only improbable, but impofiible, d}lat
fuch laws fhould be made for them by the
crown, or any perfons appointed by it, without
the confent of their own reprefentatives in par-
‘hament. It is only this latter fituation that
can properly be confidered as legal and Britifh
freedom, and as what has been promifed to
‘his Majelly’s fubje@s refiding in the provifice

of
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tf Quebeck by his royal proclamation of Oc-
tober, 1763. If, therefote,’that propince is
to be goverhed by a legiflative eouncil, - the le-
giflative powers defegated to that council by
the Britith parliament, ought to be reftrained
in fuch a manner that they fhall not be able
to make any fuch mifchievous laws as thofe
ahoveimentionéd, or to abolith, or in any de-
gtee abridge; the laws concerning the writ of
Habeas corpes, and the ‘proteétion of perfonal
liberty, and the trial by jury, or any other of
thofe imiportant privileges of Englifimen which
may juftly be confidéred as having been grant=
ed to the inhabitants of the provinee by the
aforefaid proctamation by-the affurance therein
given them of the enjoyment of the benefit of the
Yawsfof Bwgland.. And for this purpofe fome
fuch * refftitive provifoes as.thofe mentioned
above in pages 232,233, 234, ought to be
infetted in thesaét ‘which confers on them
their legiffative authority. ABLH
LUROY IVITC 4 !

T fuch YeftriGtions are made to the le-
piflative’ Powers delegated by the -late a&t ‘to
the goverfiour and council of Quebecl:, it may
juftly be compared to-the ftatute of the 31t
yéar'of the reign of king Henry VIlith,ccap. 8,
which“gave - to the king’s proclamations the
authority of-acts of -parkament. For it really
goes beyond that ftatute in the pdwer it vefts
in thefe fervants of-the crown. For, according to
thabftatute, thé King could not, by his praclama-
v v Nnn o2 tion,
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tion, repeal any of the laws then in being, nor
make any law affeCting men’s inheritances,
offices, or pofleflions, nor make any new capital
crime, except in cafes of herefy: and the punith-
ments, by which obedience to his proclama-
tions was to be enforced, were to be only im-
prifonment and fines, which were to be in-
flicted in purfuance of judgements to be paffed
upon informations brought before certain great
officers of ftate. enumerated in the a&, or at
leaft before half the faid officers, in the Star-
chamber. Whereas by the late Quebeck-act
the power of making and repealing all forts of
laws in the faid province, and enforcing obe-
dience to them by all forts of punithments, is
vefted in the governour and council of the
province, with the fubfequent affent, or al-
lowance, of the king. That ftatute of Henry
VIII. was repealed, with many other fevere
and oppreffive ftatutes, in the firft year of the
reign of king Edward VI. under the admini-
ftration of the good duke of Somerfet, that
young king’s uncle, who was for a few years
prote@or of the kingdom, and by his wifdom
and zeal in the reformation of religion, and
the eftablithment of civil liberty, during the
continuance of his power, deferved and obtain-
ed the efteem and affections of the Englith na-
tion in a very high degree. May fome minifter
of flate, of fimilar principles with that good
man, in like manner recommend himfelf ta

the good affections of his fellow-fubjects both

1n
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in England and America, by procuring the re-
peal of the Quebeck-act! | L
Hltherto I have confidered the Q&abeck-a& |
only as it affects his Ma_]eﬁys fubje&s, both
French and Englith, in that province itfelf;
and I have endeavouled to thew that, in that
view only, it is highly expedient to repeal it
But, if we confider the effe¢t of it with re-
fpect to the other American colomes, the ne-
ceflity of repealing it will appear ftill ftronger.
For it feems to have alarmed thofe colonies
more than any other a& of parliament that
has yet been pafied, and, together with the
Boﬁon-charter a&t, to have been the punupal
caufe of the prefent univerfal refiftance in thofe
colonies to the authority of the Britith parlia-
ment. ‘The Bofton-charter a& has made them
confider all the privileges granted them, both
by that and all the other charters in America,
as precarious and uncertain ; fince the faid
charters are liable thus to be altered, taken
away, or new-modelled, at the pleafure of the
Britifh parliament, without a hearing of the
parties, or a charge and proof of the mif-
ufer of the powers and privileges contained
in them. And the Quebeck-aét has carried
the alarm ftill further, and made the Ameri-
can colonies tremble even for their affemblies,
and fufpect that the Britith parliament, if they
fhould [ubmit to its authority, would totally an«
m}nlate thofe popular legiflitures, and eftablifh
legiflative
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legiflative councils in their ftead, as they have
done in the province of Quebeck. This and the
apprehenfion, that their back-fettlemerits would
be invaded by a popith army from Canada, and
that the principal defign of the Quebeck-act was
to enable the king to raife fuch an army there,
and (by means of the influence of the Romith
priefts and the nobleffe,) to keep the Canadians
in a difpofition to enlift in it, and to be fo em-
ployed againft them, feem to have compleated
the deftruction of all their confidence in the
Britifh parliament, and confirmed them in their
refolution of refifting its authority. For others
wife it is hardly to be fuppofed, that the accounts
which we have repeatedly received from perfons
of character and experience in America, that a
great number of perfons of weight and property
there were friends to the authority of the Britith
parliament, and would, when properly fupported
by a refpetable body of troops, declare them-
felves to be fo, fhould prove fo intirely falfe
and groundlefs. It is hardly poflible to con-
ceive that the perfons, who gave thefe accounts,
fhould have been fo intirely miftaken in their
judgements and opinions of the fentiments of
the Americans : and ftill lefs ought we to ima-
gine that they meant to impof¢ upon govern-
ment, and bring on the prefent moft deftru@ive
war.  We muft conclude, thetefore, that their
accounts of the fehtiments of the Al-n’eri_cans
were true in the year 1772, and that #/ rhat
t1me there were many perfons in America, who

| (notwithftanding
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{potwithftanding the claim of the Britifh pars
ljament o the right of inipofing taxes on its
inhabitants, and their exercife of that right in
the continuance of the trifling duty upon tea,)
were friends to Great-Britain, and averfe tq
afy meafures of fefiftance to the parliament’s
authority ; though they were not difpofed ex-
prefsly to acknowledge its right to tax them,.
But, upon the_ pafling of the Bofton-charter
at and the Québeck-act in the year 1974, (by
the former of which thgir charter-rights werg
réfidéred precarious, and by the latter they
were induced to fufpdét that even their affem-
blies would foon be taken from them, if the
authority of parlidment was allowed to be le-
gally binding on them,) it fgems grobable that
thefe friends' of gévernmert, or Great-Britdin,
thought it neceflary to chinge their condu@,
and go oyer fo the nore violent party, whq
were difpofed fo.refift the authority of parlia-
ment by force of arms. And it is natiral to
fuppofe, that the moft loyal of thefe friends tq
Great-Britain have reafoned, ever fince that
melancholy @ra in thg politicks of Great-Bri-
‘tain, in" fome {ych manpner as the following ;
% We have hitherto been engaged in a dif-
*¢ pute with our mother country, not concern=
& irig the exiftence of our affemblies, nor the.
< free' and tull exercife of their legiflative
¢ powers for the benefit of . their refpeitive
« colonies, but only concerning their fub-
¢ ordination to the fuptenge legiflature &f the
' ‘ * whole
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whole Britith empire, the Parliament of
Great-Britain. 'The members of that great
legiflature have infifted, that the aflemblies
of the American provinces are of the na-
ture of the common-councils of the corpo-
ration-towns in the ifland, or kingdom, of
Great-Britain, which have a local and infe-
riour fpecies of legiflative authority, or, as
it is exprefled in the American charters and
commil%ons, an authority to make laws for
their own good government, not repugnant
to the general laws of England, and which
are known by the name of bye-laws; but
without interfering in the leaft with the
fuperiour authority of the parliament, which
is the fupream and general legiflature of the
whole nation, and has power to bind all the
fubjeCts of the crown in every part of its
dominions. And we, the fober and loyal
party in America, (whom our brifker coun-
trymen have fligmatized with the name of
Tories, on account of our attachment to
Great-Britain,) being convinced by the force
of the reafons alledged in that behalf, and
defirous of maintaining our union with Great-$
Britain in the moft perfe&t manner, havea"
acknowledged the juftice of this pretenfion;’
and have declared ourfelves to be bound in
duty, and willing in fa¢t, to obey the fu~
pream legiflative authority of the parlia-
ment ; though we have withed at the fame
time, that they would forbear to ufe it for
‘ the
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the purpofe of impofing taxes on us, and
leave that fingle and delicate bufinefs to be
tranfated by quf own affemblies, as it had
always ufed to be till the unfortunate famp-

a& in 1764. Thefe have been our mode-
rate and friendly fentiments towards Great=

Britain; though a more clamorous and vio<

lent paity among us has inflamed the people

. with notioris of a very different kind, and

has led away a majority in our affemblies to
declare, that they are not fubordinate: in

any fefpe€t to the Britith parliament, bu¢
perfectly co-ordinate with it, and equal to
it in authority within the limits of their res
fpective . provinces. Thefe pretenfions we
are forced to difapprove; and have, from
time to time, exprefled our difapprobation
of them, as far as the over-bearing {pirit of
the other party, (who have engaged ‘the com-
mori people on their fide,) has permitted us
to do {o; becaiife we were of _cpition, that ‘

thefe hlgh pretenfions were not only void - -

of foundation in truth and reafon, bat that
they were contrary likewife to good policy,
as they have an immediate tendency to
{plit the domiinions of the crown of Great-
Britain into fo muarny feparate and indepen-
dant ftates; and deftroy that happy union
and harmony that has hitherto fubfifted be-
tween them. = But we had never yet ima-

-gined; thatGreat—Brxtau;l?ad bégun to envy us
-the enjoymient of ouit

emblies themfelves;
Qoo © and
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and to wifh to have us governed intirely by
officers of the crown, without any fhare in
the appointment of theilegiflatures of our
refpetive provinces. But now wershave
reafon to entertain this new and alarming
fufpicion. For an act of parliament is lately
paffed, in direct oppofition to the king's
proclamation of October 1763, (which we
had always looked upon as a facred. inftru-
ment, that was binding on the king -and
nation, and could not be repealed without
a breach of the publick faith, but which
this a&t has boldly refcinded and “annulled
by exprefs words;) an aét of parliament is
pafled, to effablifh, inftead of tolerating, the
popith religion in the province of Quebeck';
and to revive the French laws there in all
matters of property and civil rights; and,
confequently, to refume, from both the
French and Englifh inhabitants of .the pro-
vince, the grant that had been made to them
by the faid proclamation, of the Englith
laws concerning the writ of Habeas corpus,
and the enjoyment of perfonal liberty, -and
concerning the trial by jury in all civil aGions,
and of divers other beneficial laws of Eng-
land ; ---~and to efiablifh, inftead: of an
aflembly, (which had been promifed them
by the faid proclamation as foon as the. ftate
and circumnftances of the faid province would
permit,} a legiflative council compofed of

perfons nominated by the crown ; and which

“is
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* is' not eftablithed for only a {niall-number of
¢ yeats, -but is defigned (for aught thatappears
““ to the contrary in the ac,}- te:be the perma-
._!s, nent mode of government for thag pfevince to
s{uall furure generations;---and laftly, (whichis
vf a matter that concerns us more nearly than all
“ the reft,) to enlarge the boundaries of the pro-
“ vince of Quebeck {p as to take in the five great
‘¢ lakes and all the immenfe and very fruitful
“%.couptry contained between them and- the ri-
* vers Ohio and Miffifippi, and which lies at the
““back of our provinces; with a view, as %t
<< .fhould feem, that this new and favourite
£ mode of government, tagether with the Ro-
‘¢ man-catholick religion (now alfo, to all ap-
“‘ .pearance, become an object of favour with
1 Great+Britain,) fhould prevail throughout all
¢ that yaft country. What then can we con-
< clude fram fuch.an a& of parliament, (the
s¢.pafling of which would ten years ago have
frheen thought an impofiible event;) but

“ that Great-Britain is now governed by the
“4 counfels of a fet of men, who, going far
¢ beyond the- late Mr. Grenville’s fentiments
_“ in.their plan of controuling’thefe provinces,
¢.intend not barely to reduce our affemblies
¢ to their antient and conftitutional condition
“ of inferiour legiflatures, fubordinate to the
¢ fupream authority of the Britith parliament,
‘ but abfolutely to. deprive us -of them, and
““ govern us by legiflative councils appointed by
% the crown, in imitation of that which they
Ooo 2 * have

o
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have juft now eftablithed in this immenfe
new province, which ‘they have ereQed at
the back of our fettlements?---- And if
this be their defign, it behoves us Englith
Americans, if we deferve the name of Eng-
lithmen, and fet any value on the liberties
we now enjoy under the protection of our
affemblies, to unite with heart and hand in
defence of them. In fuch a caufe we are
ready to venture any thing, even life itfelf,
the continuance of which cannot be plea-

¢ fant to us after the extin&ion of our liberty.

We muft, therefore, now at laft give up the
pleafing hopes which we, the fober and
loyal party in America, (who have acknow-
ledged the authority of the Britith parlia-
ment over us,) have hitherto entertained of
feeing an amicable conclufion of our pre-
fent difputes with our mother-country, fince
fhe has fo far forgot her parental affection
towards us as to meditate to reduce us to a
ftate of political flavery : And we muft hence-
forwards unite ourfelves with our more vio-
lent brethren to carry on their fchemes of
independance on Great-Britain ; fchemes
which zbey have adopted from ambition, but
which we fhall accede to from the humbler,
but not lefs cogent, motive of necefity, from
a fenfe of the impoffibility of preferving our
former degree of liberty without it, after
the difpofition which Great-Britain has ma-
nifefted with refpe& to us by this furprizing
act for the government of Quebeck.”

Such
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«Such feem to have been thedentiments of
the moft moderate Englith Americans upon
thepafling the late Quebeck bill; and, in
confequence of them, the- sefiftance to par-
liamgntary authority is become almoft uni-
verfal, hardly any perfons among them hav-
ing, “fince that time, appeared to have any
inclination to acknowledge and fupport that
authority, except .the very -officers of govern-
ment in America, who hold lucrative em-
pleyments there at the pleafure of the crown,
and.a few of the clergy of the church of Eng-
land, who are eagerly defirous of having a
proteftant bithop fent to America, and who,
probably, have no hope of fecing that favourite
meafure accomplithed without the intcrppﬁtion
of the authority’ of the Britith- parhament,
This being the ftate of things, it feems evi-
dent, that all hopes of reconciliation between
Great-Britain and her colonies, upon any laft-
ing or cordial terms, are at an end, unlefs this
ad for regulating the government of the pro-
vince of Quebeck fhall be repealed. And,
therefore, if we wifh to retain the colonies in
America, as members, or parts, of the domi-
nions of the ciown of Great-Britain, in any
capdcity, (either as fubordinate civil focieties,
or corporatjons, fubject to thp controul of the
Britith parliament, or as feparate ftates of fel-
low-fubjets of the fame king, having legifla-
tures of their own co-ordinate with the parlia-
ment, or legillature of GreateBritain,) it feems
eon i w : ? SN o tO
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to be a meafure, not merely of prudence, or
expedience, or preferable choice, but of abid
lute necefity, to repeal this moft. obnoxious ac
of parliament, and pafs another in its ftead, which
fhall be more agreeable to the promites contained
in the royal proclamation of October 17673, and
the general principles of the Britith conftitution,

Of the Power of impofing Taxes in the
Province of Quebeck, fince the late
A& for regulating its Government,

THOUGH the a& for regulating the govern.
ment of the province of Quebeck expre(sly
excepts from the power of making laws, which
it delegates to the Governour and council to be
eftablifhed in it, the power of laying any taxes)
or duties, within it; and though the, Britith
parliament, at the fame time that it paffed this
a&t for the government of that province, pafied
another a& for impofing certain taxes and
duties on {pirituous liquors imported into. it,
(which I believe to be both moderate and jus
dicious, and againft which no complaints have
been made in the province,) ; yet there is fome
reafon to apprehend that the {aid a& for regu-
lating the government of the province of Que-
beck may one day or other be confidered as
having vefted the power of impofing taxes on

the



[ 479 1

the inhabitants:of :that prevmce in: the crown
alane, without the. concurrence of the parlia-
sent.. If this fhould be the effe@ of the faid
att,* I readily allow that it was done inadver-
tently,eand that it.is probable the promoters of
the a&t bad no fuch effe@ in view at the time
of pafling it,  but intended to referve the power
of impofing taxes in that province to the king
and parliament conjointly. . But ftill I think
there is reafon to apprehend that the act may
be ganfidered, as .having this operation., My

reafons for thmkmg fo are as follows.
dJs

The: royal proclamatxon of Oc&ober, 1763,
related equally to all the four new governments
which were then going to be erected in the
eountries that had been ceded to the crown of
Great-Britain by the definitive treaty of peace
concluded at Paris in the preceding month. of
Febrnary. Thefe governments were thofe of
Quebeck, ' Eaft-Florida, Weft-Florida, and
Grenada. And the fame. promifes; ‘of -being
immediately governed according to the Englifh
law, and of having the Englith form of colony~

vernment, ‘by a Governour, council, and
affembly, - eflablithed in them, .as foon as theit
fituation and circumftances would admit thereof,
‘were made: torthem all. - In the month of
July in the following year .1764, the King
iffued 1 letters: patent under the great feal of
Great=Britain, reciting, ‘“ That in Barbadoes,
¢ and all the Britith. Leeward iflands, there
¢ wag

-
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« was a duty of -four and a half per cent. paid
« ypon the export of goods,” and then pro-
ceeding to impofe the like duty in the ifland
of Grenada in thefe words, “ Whereas it is
“ reafonable and expedient, and of importance
‘ to our other fugar colonies, that the like
¢ duty fhould take place in our faid ifland of
« Grenada, we have thought fit, and our royal
 will and pleafure is, and we do hereby, by
“ virtue of our prerogative royal, order, direct,
“ and appoint, that an impoft, dr cuftom, of
“ four and a half per cent. in fpecie fhall,
““ from and after the 29th of September next
¢ enfuing the date of thefe prefents, be raifed
“ and paid for and upon all dead commodities,
¢« of the growth and produce of our faid iftand
¢ of Grenada, which fhall be fthipped from
* the fame, in lieu of all cuftoms and import-
¢ duties hitherto collected upon goods imported
‘¢ and exported, into and out of, the faid ifland,
¢ under the authority of his -Moft Chriftian
¢ Majefty; and that the fame fhall be col-
“ lected.” This duty of four and a half per
cent. was accordingly collected for fome years
in the ifland of Grenada by virtue of thefe
letters patent, without either an act of the Britith
parliament or an act of the Governour, council,
and affembly of Grenada, to confirm them, not~
withftanding an affembly was called in that
ifland, and fat to dobufinefs in it,in the year 176 5.
At laft, in the year 1773, one Mr. Alexander
Campbell, a matural-born fubje® of Great-

Britain;
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Britain, who had purchafed a plantation in the
ifland of Grenada in the month of March, 1463,
and who had paid this duty of four arid 2 half
per cent. ‘upon fome fugars which he had ex-
‘ported from it, brought -an "a&ion againft Mr.
Hall;' the colletor of the cuftoms to whom he
‘had paid ft, to compel him to return it to him,
45 beitig ‘money had and received by the faid
deferrdant Hall to his, the plaintiff’s, ufe, it
having been paid by the faid plaintiff in pur-
fuance 6f the faid letters ‘patent of July, 1764,
-Which he contended to be illegal and void.
‘The defendant Hall refted his defence upon
ithe validity of the faid letters patent; and the
jury found a fpecial verdict; ftating the whole
“matter ; of which the fubftance has been here
telated.  And this fpecial verdi¢t was folemnly
drgued'at the bar of the court of King’s-bench,
and judgement was given on it by the judges
of that court on the 28th day of November,
1774, infavour of the plaintiff - Campbell.
Lord Mansfield; the chief juftice of “the faid
court, delivered the opinion of the.court upon .
that occafion; which was to the followin

purport. He faid, that the general queftion
Epon the fpecial verdict was this, to wit,
« Whethér the letters patent of July;, 1704,
are good and valid to abolith the French duties,
and, in lieu thereof, to impofe the faid duty
of Your and an half per cent. which is paid in
al] the Britith Leeward iftands.” | ‘

Ppp . | ‘That
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That upon this queftion the counfel for tke
defendant had contended that the faid letters
patent were void, upon two diftinct grounds.

_ In the firft place they contended, that, if the
king had iffued thefe lstters patent before his
aforefaid proclamation of OC&ober, 1763, (in
which he promifed the inhabitants of the faid
ifland the enjoyment: of the benefit of the laws
of England and the Englith mode of govern-
ment by a Governour, council, and affembly,)
they would neverthelefs have been illegal and
void ; for that the king can at no time exercife
fuch a legiflative authority over a conquered
country.

And in the fecond place they faid, that, if
the king had had fufficient authority before the
ifluing of the faid proclamation of October,
1763, to do fuch a legdlative act, yet that by
the faid proclamation of O&ober, 1763, he
had divefted himfelf of that authority.

Lord Mansfield declared that all the judges
of the court were of opinion with the plaintiff’s
counfel upon this latter point, to wit, that the
king had by the faid proclamation of Oé&tober,
1763, divefted himfelt of this legiflative power;
and therefore they gave judgement for the
plaintiff. But he declared it to be clearly his
own opinion, and did not intimate that any of
the other judges differed from him upon that

point,



[ 483 1]

point,  that in the interval of time between
the ceflion of the iflandof Grenada to the crown
of Great-Britain by the treaty of peace in Fe-
bruary, 1763, and the proclamation in O&ober,
1763, the king had a power of impofing the
faid duty of four and a half per cent. upon
goods exported from the ifland-of Grenada by
virtue of his letters patent under the great feal;

and confequently that, if the faid letters patent
for impofing the faid duty. had been paffed
before the {aid proclamation of O¢tober, 1763,
inftead of after it, they would have been legal
and valid, and the judgement in that altion
mu[’c have been for the defendant.

Amongﬁ other arguments, or rather autho-
rities, in fupport of this royal prerogative of
impofing taxes on the inhabitants of conquered
countries, Lord Mansfield, in delivering the
judgement of the court on the aforefaid occafion,
mentioned the opinion of Sir Philip Yorke,
(who was afterwards Lord Chancellor Hard-
~ wicke,) and 8ir Clement Wearg, when they
were attorney and f{ollicitor general, upon a
cafe referred to them by the privy council,
This cafe was as follows.' In the year 1722,
the affembly of Jamaica being refractory, it
was referred to Sir Philip Yorke and Sir Cle-
ment Wearg to confider what could be done
if the affembly fhould continue to with-hold
all the ufual fupphes “Upon this they reported
as follows: ¢ That, if Jamaica was ftill to
Ppp 2 ¢ be
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¢« be confidered as a conquered ifland, the king
¢« had a right to lay taxes upon the inhabitants:
¢« but, if it was to be confidered in the fame
« light as the other colonies, no tax could be
“ impofed upon the inhabitants but by an
¢ aflembly of the ifland, or by an act of par-
¢¢ liament.” This opinion Lord Mansfield laid
great ftrefs on, and adopted.

Now, if this opinion is true, I apprehend
that it will follow that it is at this time lawful
for the king by his letters patent under the
great feal to impofe taxes on the inhabitants of
the province of Quebeck, by virtue of that
claufe, in the late Quebeck-a&, in which it is
enalted, ¢ that the faid proclamation [of Oco-
ber, 1763, fo far as the fame relates to the
Jaid province of Quebeck, and the commiffion, &c.
be revoked, annulled, and made wvoid, from and
after the firfk day of May, one thoufand, Jeven
bundred, and feventy-five.” For, fince this pro-
clamation is hereby revoked with refpe to the
province of Quebeck, it feems naturally to
follow that the king’s power with refpeét to
that province muft, in all cafes not provided
for by the faid a&, be the fame as it was before
the faid proclamation was publithed, and con-
fequently that it will extend to the impofition
of taxes upon the inhabitants of that province,
there being no provifion in the faid a& con-
cerning the perfons in whom the power of
laying taxes fhall be vefted, but only an ex-

ception



[ 485 1

ception of it in the claufe which delegates the
power of making laws to the Governour and
council of the province. And thus the late
parliament will, by the late Quebeck-a&t, have,
inadvertently and by neceflary inference, conveyed
to the crown alone a power of taxing all the
inhabitants of the province of Quebeck, (which
they alfo extended over more than half North-
America,) at the fame time as they, deliberately
and exprefsly, conveyed to the Governour and
council of the faid province a power of making,
with the fubfequent affent of the crown, all’
forts of laws in the faid province, excepting
fuch as relate to the impofition of taxes. This
is one.of many inftances of the loofe and
negligent manner in which that moft important
a&t is drawn up.

Now, fince this is the ufe which may one
" day be made of the aforefaid claufe in the
Quebeck-a&t, (which revokes the king’s pro-
clamation of O&ober, 1763,) by means of the
aforefaid opinion of Lord Mansfield upon the
firlt point that was infifted on by the plaintiff’s
counfel in the aforefaid cafe of Campbell and
Hall, it feems reafonable, in cafe the faid
Quebeck-a& thould not be repealed, but only.
amended, and the aforefaid proclamation of
OG&ober, 1763, fhould not be .evived in the
faid amending a&, 1 fay, it feems reafonable
~in fuch cafe to guard againft this conclufion
by an exprefs claufe that fhall veft the POWC;‘
l’ . ) . .. . . - . 0
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of impofing taxes on the inhabitants of the
the faid province, until an affembly of peo-
ple fhall be eftablithed in it, in the parlia-
ment of Great-Britain. With this view it
would be proper to corret the fecond fetion
of the draught of an aé of parliament for
eftablithing a legiflative council in the province
of Quebeck for only feven years, which is
recited in the Account of the Proceedings, &e.
from page 50 to page 74, (fuppofing that
draught were to be adopted as part of an act
of parliament for amending the prefent Que-
beck-a&,) in the following manner.

II. PROVIDED always, and IT IS
HEREBY FURTHER ENACTED, that
none of the faid laws, ftatutes, or ordinances,
fhall in any degree tend to the impofing any
duties, or taxes, on the inhabitants of the faid
province; and that, fo far as any of the faid
laws, ftatutes, or ordinances, tfhall have any
fuch tendency, they fhall be utterly void and
of no effe@ or authority whatfoever: and that,
during the continuance of this prefent a&, no
duties, or taxes of any kind, fhall be impofed
on the inhabitants of the faid province by any
other authority than that of the parliament of
Great-Britain.  See the Account of the Proceedm
ings, &e, page 63. '

But, as the Quebeck-act is liable to fuch a
number of very capital objeétions” in almoft
every part of it, it is to be hoped that, when it

nexg
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fiext undergoes the confideration of parliarient;
it will not be amended, but totally repealed,
and the king’s proclamation of O¢tober, 1763,
again revived with refpe¢t to that province,
with fuch explanations and corrections as fhall
be judged neceflary for the domeftick happinefs
end fatisfaction of the Canadians; agreeably to
what has been faid above in pages 436, ---- 446,
For there never, as I believe, was a written
eompofition of any kind, that gave a jufter
handle to the application of Martial’s fatirical
diftich. | | )
Emendare tuos, O Fefcennine, libellos
Non mult poffunt, Una litura poteft,

A Pfopofal for a Reconciliation with
the revolted Provinces of North-
America, without exempting them
from the Authority of the Britith
Parliament, o

N the firft place; to repeal the Quebeck-a&t,

* and thereby re-eftablith the king’s proclama-

tion of October, 1763, with refpect to the pro-
vince of Quebeck, and reduce the extent of the
faid province to what it was before the late
Quebeck-act; or, perhaps, (if it thall be thought

neceflary,
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neceflary, upon a full inquity into the matter
by the te(timony of fea-officers acquainted with
Newfoundland and the gulf of Saint Lawreire,
and thefitheries and trade carried on inthofepasts,
and by the teftimony: of meschants acquainted
with the fame fubjects, ) to enlarge the former ex-
tent of the provinee of Quebeck; as fetiled by the
proclamation of O&ober, 1764, by the addition
of the coaft of Labrador, which by: thedfaid
proclamation were made part of the goverh-
ment of Newfoundland: but by no means to
put all the interiour part of North-America into
the province of Quebeck. |
Secondly, After thus repealing the Quisbeck-
act, and reviving the king’s proclamation’ of
O&ober, 1763, and reduetng the province of
Quebeck to a reafonable and moderate extent,
capable of being governed by an affembly in
purfuance of the promife in the faid royal pro-
clamation, To afcertain the 1aws of the 'pro-
vince. This fhould be done by exprefsly
mentioning and confirming the petition of
right, the babeas corpus a&, the bill, or de-
clasation, of rights in the firft year of ‘king
William and queen Mary, and perhaps ‘a few
othet ftatutes that are fingularly beneficial‘and
favourable to the liberty of the fubje®; and
then by confirming,  in general terms,. the reft
of the laws of England; both criminal and
civil, excepting the penal laws againft the exer-
cife of the popifh religion, which fhould be
declared
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declared to be (what they have alwdys been
underftood to be,) utterly null and void with
refpect to that province, and excepting alto the
laws relating to the tenure of ‘land, the manner
of conveying it, and the laws of dower and
inheritance, at leaft with refpe to the children
of marriages already contratted, or which thal
be contratted before a given future day, and
declaring that upon thefe fuze&s the former
French laws of the province (hould be in force.

But the laws of England which difqualify
papifts from holding plaees of truft and profit,
ought ftill to be continued in the province,
though the pénal laws fhould be abolithed;
the former laws being not laws of perfecution,
but of felf-defence. Yet the king might, if
he pleafed, extend his bounty to thofe people
who figned the French petition, and to fuch
other perfons of the Roman-Catholick religion
as he thought fit, by granting them penfions.

Alfo it weuld be proper to abolith the feig-
neurial jurifdictions in Canada, for the fauf-
fattion of the great body of the freeholders
of the province. If this cannot be done con-
fittently with juftice and the terms of the capi-
tulation granted by Sir Jeffrry Amhberft in Sep-
tember, 1760, without, gwing the feigniors a
pecuniary compenfation for the lofs of thefe
jurifdictions, (though Iincline to think it might,)
fuch pecuniary compenfations ought to be
- Qaq given
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given them. The expence of a weel's extea-
ordinaries to the army at Bofton would bhe
more than fufficient to make thefe compenfa-
tions in a large and ample manner.

Lo

Thirdly, Havmg thus afcertamgd the laws
of the province of Quebeck, it would. be
proper to provxde for the convenient adminiftra-
tion of juftice in it, either by adopting the plan
fet forth above in- pages 343,---359, or fomg
other that fhall be thought fitter for the purpofe.

Fourthly, To provide a competent legiflature
for the province of Quebeck. The beft le~
giflature that could be provided for it, would,
as I believe, be a proteftant aflembly chofen
by the freeholders :of. the country, whcther
Proteﬁants or Roman-Catholicks. The next
beft, 1 fhould be inclined to think, would, be
a lchﬂatxvc council -confifting of prote&amts
only, fuch as is propofed in the draught of
an a@ of parliament con*ained in the /fccowzt
of the Proceedings, &c. pages so---74, with
the corrections herein above mentioned in pages
232, 233, 234, and 486, to be eftablithed fog

feven years; in which all the members
thould be made independent of the Governour;
fo as to be neither removeable nor {ufpendible
by him upon any occafion whatfoever, though
they might be removeu by the king by, hisorder
in council. They fhould be thirty-one in
numbcr, or pcxhaps more; anu [hquld all ﬁ%
the
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the ordinanices for which they gave their votes ;
arid hould Be paid forty fhillings each, évery
titire they attended the meetings of the council,
in order to ifiduce them to attend in confiderable
numbets ; as the juftices of the peace in Eng-
land are-intitled to a pecuniary allowarce for
attending the quarter-feffions of the peace, and
the" direCtors 'of  the Eaft-Indid company for
attending the tieetings upon the affairs of the
cothpany, and the members of the Houfe of
Commons-are intitled to wages from their
conftituents for attending parliament, though
now they forbear demahding themh. But they
fhould reteive no  general falaries from the
crown, not'depending upon their atteéndances ;
as- fuch a prattice can tend to nothing but to
rhake them dépendarit on the crown, and con-
temptible in the eyes of the people. Next to
fuch a legiflative council, confifting of pro-
teftants only, a general aflembly of the people,
confifting "of proteftants and papifts indifcrimi-
nately, feems to be the moft proper legiflature
for the province. Arnd to the eftablithment
of fuch an aflembly but few objections can
now be miade, fince the Englifh fettlers in the
rovinte, on‘the one hand; have declared-that
they ate willing to"acquiefce in the eftablifh-’
ment ‘of fuch an affembly, and the king and
parliament, on the other hand, have, (by pafling
the Quebeck-aét and permitting Roman-Ca-
tholicks to hold all forts of offices, feats in tbc
legiflative ' couneil of the province, judteial
H: Qqq 2 * offices,
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offices, and even military commiffions,) de<
clared that they confider the old  opipien;
« that Roman-Catholicks were not fit perfons
to be invefted with authority undet the Britifly
government,” as ill-grounded with refpect tor
the province of Quebeck. For certainly, if
there is any hardfhip in excluding papifts from
holding places of truft and profit in the pre-
vince, there is 2 ftill greater hardfhip in ex-
cluding them from betng chofen members of
an affembly of the province.

Fifthly, Fo repeal the Bofton:charter att;
and to pafs a refolution in both houfes of par-
liament, that, for the future, no charter of any
American colony fhall be taken away, or al-
tered in any point, by the Britifh parliament,
without, either, on the one hand, a petition
for that purpofe to the two houfes of parlia-
ment, or to the king’s majefty, from the
afferobly of fuch colony, whofe charter is pro-
poied to be cither taken away or altered, or,
on the other hand, a fuit at law by a writ of
Jeire facias to repeal the faid charter, regularly
carcied on in the court of Chancery in Eng=
land, upon a charge of fome abufe of the
powers of the faid charter by the people of
fuch colony, or of fome other mitdemeanours
committed by them, which may be a legal
ground of torfeiture of the fame, and a judge-
ment of forfeiture pronounced in conlequence
oL fuch fwt atter a full hearing of the fame,

and
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aid allo a re-hearing in rparliament of the
chaiges in- the faid fuit -and of the proofs
brouight in fupport of:.them, and of the argu~
mients . which may be ‘alledged-both for and
agaibft the faid calony by countel, and an ap-
probation and confirmation of fuch judgement
of - forfeiture by both houfes  of parliament in
canfequence of the faid re-hearing of the whole
matter, iipen aUeny o '
To sradmore A S .

Such a refolution of the two houfes of par

liament would give the Americans a ftrong
moral affurance. that the ptivileges granted
them -by their, charters would not be lightly
and wantonly altered for the future upon the
hafty fuggeftions.of men little acquainted with
their hiftory and condition, and whofe notions
of government are very different from their own,
~gifiga 1o Huod ovl S ERLINS
Sixthly, To repeal the trial-a&, for trying
officers or foldiers, who fhall be indi&ed for
murder in the Maflachufets bay, in others of
the Américan provinces, orin England, This
ac&t, I am perfuaded, was intended only for
the purpofes of juftice, and to procure 2 fair
trial to the officers and f{oldiers who fhould
happen to be indicted for attions.done by them
in the courfe of their duty as affiftants to the
civil magiftrate in the execution of the laws,
and not to fcreen them from punithment when
they were really guilty of murder, or had
oscafioned the death of his Majetty’s fubjects

. AR n
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in that province without fuch juft and lawfuyl

caufe. And [ am further perfuaded that, in
fa@, it would not fcreen them from punifh-
ment, provided the charge was {upported by
proper teftimony ; but that the faid juries that
thould try thefe indi¢tments, whether in
England or America, would readily conviét
fuch officers and foldiers of murder, if they
were really guilty of it, and proved to be fo
by fufficient evidence. But the difficulty of
procuring the witnefles to the fa&s to come
acrofs the Atlantick ocean to give evidence
concerning them is fo great, that it may al-
moft be confidered as unfurmountable; and
confequently this method of trying thofe
offences may be reckoned to be impracticable;
notwithftanding the fpirit of juftice and im-
partiality by which the juries would probably
be governed. And for this reafon the a&t
ought to be repealed. However, as this a&
is only a temporary one, and will expire of
itfelf in two years, it is a matter of much
lefs confequence than the at for altering the
charter of the Maflachufets bay and the Que-
beck-act. Thofe are the aéts which have
brought on this civil war, and which; I ap-

prehend, muft be totally repealed before peace
€an be reftored. -

Sevqnthly, To pafs a refolution of both houfes
of parliament, that, for the future, no tax or

duty of any kind, thall be impofed by authority
' of
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&f 1the - parhament of Great-Britain upon his
Majéfy's fubjédts refiding in thofe’ provinces of
Nbrth Ametica in which affemblies of the peoplé
are leftablifhed,” until the faid provinces fhall
have -been permitted to fend feprefentatives to
the Britifh parliament, ¢xcepting only fuch taxes
or duities, upon goods exported out of, and im=~
portedtinto; - the faid provincés, as fhall be
thought' neceflary for ‘the regulation of the
trade of the faid provinces; and that, when
fuch taxes, orduties, fhall be laid by the Britith
parliament on any of the faid provinces, the
whole amount of the fame fhall be difpofed of
by:ats of the aflemblies of the provinces in
WhIlCh they fhall be colleéted rcfpeé’uvely

) (ORI ¥ 2 | S

Ido not mean on thlS occafion to recom-
mend to.the publick the admiffion of repre-
fentatwes from the American colonies into the
Britith- Houfe -of Commons; becaufe I have
" obferved a difinclination in both' the contend-
ing partigs to adopt a meafure of this kind,
which otherwife I thould think the eafieft and
mofk natural méthod of reconciling and unit-
ing them. ~'But what I here propofe is to
give the Americans fatisfaction and fecurity,
by declaring a refolution not to tax them by,
the authority of the. Britith parliament, of
which they have expreffed fo great a dread
. and averfion, ‘and at the fame time to f{ave tha
honour-and dignity of that fupreme legiflature -,
of all"the Brmfh domlmons, by exhorting

them,
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them, not to give up their right and anthority
to tax the inhabitants of the American pro-
vinces, but only to forbear the exercife of it
till they have taken a ftep towards the amend-
ment of the conftitution of their own body,
which the moft ftrenuous advocates for their
authority acknowledge to be agreesble to
equity, in cafe it is their intention to ufe that
authority for the purpofe of taxing America.
For the late Mr. George Grenville himfelf,
and others of the moft zealous defenders of
the rights of the Britith parliament, have
acknowledged that fuch an alteration in the
conftitution of the Britith Houfe of Commons
by admitting into it a reafonable number of
members for the American colonies, (agree-
ably to what was done 2 hundred years ago in
the cafe of the bifhoprick of Durham,) would
be perfectly conftitutional and equitable, and
could not well be refufed to the Americans, if
they were to defire it, and to declare a willing-
nefs to fubmit, in confequence of it, to the au-
thority of parliament in all things in the fame
manner as the inhabitants of Great-Britain.
Until therefore an offer of this kind is made
to the Americans and refufed by them, it can
be no derogation to the honour of parliament;
but rather a proof of their equity and mode-
ration, and therefore honourable to them, ta
forbear to exercife their authority over Ame-
rica in this delicate and dangerous bufinefs of
taxation. And, as the people of Great-Britain

feem
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eeriitatdly :imore difpofed to make fuch an
offer than ‘thofe ‘of "America are to accept it,
~this ‘forbearance of the exercife of the autho-~
rity of parliament may be continued for many
_years“to ‘come, perhaps for ever, without any
lofs of honour.to Great-Britain, and with

- great joy and fatisfaGtion to the Americans.

Eighthly, That all the quit-rents, and other
royal dues, collected in the provinces of America,

- Thall be appropriated to the maintenance of the
~tivil governments in the fame, and thall be
employed in the payment of the falaries of the
‘governours, and judges, and fheriffs or provoft-
- marfhalls,and coroners, and other officersofjuftice
and civil government in the fame, {o as to leflen
 the taxes which.it may be neceffary for the go-
. vernours, councils, and aflemblics of the faid pro-
- ¥inces, to lay on the inhabitants of the fame for
" the faid purpofe : and that a feparate receiver and
ccolle¢tor of the faid quit-rents and other royal
dues, be appointed by the feveral governours
of the faid provinces refpetively in every fe-
parate province, who fhall hold his faid office
during the pleafure of the governour of the
province to which he thall belong, and his refi-
dence in the. faid province, and no longer, and
who fhall receive and enjoy fuch falary, or fees,
or other .emoluments, during his continuance
in his faid office, as thall be allowed by an a&
of the governour, council, and affembly of
the faid provinces- But the portions of the faid

' Rrr quit-
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quit-rents that fhall be afligned to the goverw
nour, and judges, and other officers of. civil
government in the faid provinces refpectively,
fhall be fuch as his Majefty, in his royal wifdom,
fhall think fit to appoint. )

Alfo it fhould be provided that no governour,
judge, or other officer of the civil government
of any fuch province, fhould receive any part
of the falaries arifing from thefe quit-rents, or
other royal dues, during the time of hisabfence
from the faid province, or, after his return to
the province, in confideration of his having
held the faid office during fuch abfence; but
that fo much of his faid falary, arifing from
the faid quit-rents and other royal dues, as
would have accrued to him in the faid fpace of
time, if he had refided during the fame in the
faid province, fhall be deemed to be forfeited
by his faid abfence, and fhall make a part of
the publick treafure of the pravince, and be
difpofed of by the joint a& of the governour,
council, and affembly of the faid province.

The amount of thefe quit-rents and other

royal dues in America fhould be made good to
his Majefty out of the finking fund.

Ninthly, The oflices of fecretary of the
province, clerk of the council, regifter of deeds
and patents, or clerk of the inrolments of
deeds anfl patents, provoft-marthall, or theriff,

commiffary
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commiffary of flores, receiver-general of the
kmgs revenue, Coroners, clerks or regifters,
of the courts of juftice, naval officer, colletor
of the cuftoms, comptroller of the cuftoms, and
all other offizes of the civil government in every
* province, thould be given to perfons refident in
the province, to be executed by themfelves,
without a power of making dcputies ; and the
fees to be taken by them thould be (ettled by
alts of the goyernour, council, apd affembly
of the faid province in which they are holden ;
and they {hould be holden during the pleafure
of the governour, or of the king, as his Ma-
jefty, in his royal wifdom, fhall think fit, but
thould never be given by patents under the

reat feal of Great-Britain, to be holden dur-
ing the lives of the patentees; and, much lefs,
thould they be granted in reverfion : and they
thould be holdcn by feparate officers, fo that
no two of them fhould be holden by the fame
perfon.

The prefent patentees of any of thefe of-
fices thould have compenfations made to them
for the lofs of their patents by penfions for
their lives payable out of the finking-fund.

Tenthly, In the governments called royal
governments, (which are carried on by virtue
of the king’s commiffion only, without a char-
ter,) the councils of the faid provinces fhould
be madc more numerous than they now are(i

an
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and fhould be appointed for life, or during
their good behaviour. They now ufually
confift of twelve members, all of whom may
be removed at the pleafure of the crown,
and f{ufpended from the execution of their
offices by the governours of the refpective .
provinces till the pleafure of the crown can
be known. This renders them of little
weight and confequence in the eyes of the
people, and confequently of little advantage
to the governour in fupporting his majefty’s
authority, and preferving the peace of the
province. It would, therefore, be proper
to enlarge their number to at leaft 23 mem-
bers, and, in the more populous provinces,
to a greater number, (in Virginia, perhaps,
to 43,) of whom at leaft 12 fhould be ne-
ceflary to make a board, and do bufinefs,
and to appoint them for life, or during
their good behavicur, {o that they could not
be removed from their faid offices without a
charge of fome mifconduct that fhould be a
fufiicient ground for removing them from the
faid office, and a proof and conviction of
the fame in ¢ trial by jury upon a writ of
Jeire facias to rereal the patent by which they
had been appointed to fuch office, or fomc other
law-proceeding analogous to fuch writ. This
numerous council fhould be the legiflative
council of the province, and thould concur
with the affembly of the people in making laws.

But,
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But, for the executive part of government, the
king might appoint a leffer council, confift-
ing of not fewer than 12 perfons, who thould
be a council of ftate to advife the governour
in all thofe matters relative to the execution
of the powers of his commiffion, in which
}= was dire@ed by his commiffion to a
with the advice of his council. And feven
members of this council fhould be neceflary
to make a board, or do.bufinefs. The
members of this council fhould hold their
places at the pleafure of the crown, as the
king’s privy-counfellors do in England ; but
fhould not be removeable, or {ufpendible, by
the governour. They might cither be the
members of the greater, or legiflative, coun-
cil, or not, as his Majefty, in his royal wif-
dom, fthould think fit.

This meafure, ¢ of ‘making the members
of the legiflative councils more numerous than
they now are, and independant of the crown,
in order to give them more weight and dizni-
ty in the eyes of the people, and thereby to
render them more capable of being teful in
the fupport of his majefty’s government,” is
recommended by fome of the warmei friends
of Great-Britain in North-/smerica ; of which
I will mention an inflance or two. In the
year 1774, 4 very f{enfible pamphlet was
publifhed for Thomas Cadell, in the Strand,
intitlied,
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intitled,  Confiderations on certain political
tranfations of the province of South-Carolina.”
This pamphlet has been generally afcribed to
Sir Egerton Leigh, baronet, his majefty’s at-
torney-general for that province. But, who-
foever the author of it may be, he appears to
be 2 perfon well acquainted with the affairs
of America, and more efpecially of that pro-
vince, and a zealous friend to the interefts of
Great-Britain in America, and to the conti-
nuance of an amicable connection betweern
the two countries upon the old footing of
a fubjettion of them both to the authori-
ty of the Britith parliament. In pages 638,
69, 70, of this pamphlet there 1s the follow-
ing paffage: ““ In my apprehenfion, it feems
‘¢ abfolutely neceffary that the numbers of
¢¢ the council fhould be encreafed ; and for
¢ this plain and obvious reafon, becaufe a
¢« body of twenty-four counfellors, for in-
¢ ftance, appointed by the king from the
«¢ firft rank of the people, moft diftinguithed
«¢ for their wealth, merit, and ability, would
““ be a means of diffufing a confiderable in-
¢ fluence through every order of perfons in
the community, which muft extend very
far and wide, by means of their particular
connections ; whereas a council of twelve,
feveral of whom are always abfent, can
have little weight, nor can their voices be

heard amidft the clamour of prevailing
« numbers.
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_e’c I think this body, alting lcgiﬂatiyelﬂ
ought to be made independent, by holding

¢ that ftation during the term of their na~

tural lives, and determinable only on that
event, or on their intire departure from
the province. But the fame perfon might
neverthelefs, for proper caufe, be difplaced
from his feat in council ; which regula-
tion would, in a great meafure, operate
as a check to an arbitrary governour, who
would be cautious how he raifed a power-
ful enemy in the upper houfe by a rath
removal ; at the fame time that the power
of removal would keep the member with-
in proper bounds. The life-tenure of his
legiflativé capacity would likewife fuffi-
ciently {ecure that zndependency which is fo
neceflary to this ftation, and fo agreeable

. to the conftitution of the parent-ftate, I

know fome folks will raife both fcruples
and fears ; but for my own part, I think
without much reafon: for if we attend to
the workings of human nature, we fhall
find, that a certain degree of attachment
commonly arifes to the fountain from
whence an independent honaor flows, Op-
pofition feldom fettles upon the perfons
who are raifed to dignity by the favour of
the crown, it having fo much the appearance
of ingratitude, one of the moft detefted
vices ; and it ever alts a faint and /Janguid

. S Y Pa,l'l',
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part, till a defcent or two are paft, and
the author of the -elevation 1is extiné’c,
From this reafoning it feems tolerably
clear to me, that the legiflator being for

life, and deriving his confequence f{rom
the crown, will rather incline to ¢that

Jeale 5 and it is not probable that his op-

pofition could in any inftance be rancorous
or faltious, inafmuch as, though his life-
eftate is fecure, he would not with un-
neceflarily- to excite the refentment of the
crown, or exclude his defcendants or con-
neions, perhaps, from fucceeding after-
wards to fuch a poft of honour and dif-
tinction in their native country: in fhort,
this idea feems to admit fuch a gualified
dependency, as will attach the perfon to -
the fide of the crown in that propor-
tion which the conftitution itfelf allows;
and yet fo much real independency, as
will make him fuperior to a¢ts of mean-

~nefs, fervility, and oppreflion. Whether

thefe fentiments are well founded, or
not, I fubmit to the impartial judge-
ment of my reader; what I prinbipally
mean to infer is, that the happinefs of
thefe colonies much depends upon a due
blending or mixture of power and depen-
dance, and in preferving a proper fubordi-
nation of rank and civil difcipline.” And -

in pages 72, 73, of the fame pamphlet is

the
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‘the following paffage: < 1 cannot clofe this
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fubject without exprefling my fincere con-
cerh, that fuch unhappy difputes divide
mens minds, and diftra¢t the publick coun-
cils of this country; and I have prefumed
to offer thefe confiderations to the world,
that the fubjet may be fully underftood,
and that this colony as well as others may
judge of it with the greater eafe and cer-
tainty, by feeing every fact fairly ftated and
candidly difcufled. But I muft again re-
peat, that twelve members of the council
bear no kind of proportion to the numbers
of the Lower Houfe, which confifts of
forty-eight members: and what ftill adds
to the defe@ is, that, as feveral of the
council are frequently and neceffarily ab-
fent on their own private concerns, and it
often happens, that othersTare either abfent
from the province, or, through ficknefs,
are unable to attend, the council feldom
confifts of more than five perfons; and
commonly’only three affemble to difpatch
the moft weighty concerns. This circum-
ftance leflens the real and conftitutional
dignity which this body are intended to
maintain, and the people cannot be taught
to reverence or refpet an inftitution, the
bufinefs whereof is tranfatted, like a court
of quarter feffions, by three juftices of
pedce!, Hence it is,S that the middle branch
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is in a manner overwhelmed by the force o?

‘numbers in the Lower Houfe, and: that

they fall into derifion and contempt for the
want of numbers in -their own. - I there=
fore moft ardently with to fee this evil re-
medied, by fuch an addition to the number
of his Majefty’s council, as that. twelve
members at leaft may always be affembled
on the bufinefs of the ftate; then, and: not
till then, will this middle branch bg able
to maintain a proper balance to fupport
their own cenftitutional importance, and
to withftand the overbearing attempts, and
the haughty encroachments of the Low

Houfe. - oo

.« I fincerely wifh the lafting happinefs of

L {3
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¢

the colony of South Carolina; and I am
firmly perfuaded, that nothing is fo.likely
to promote it, as a timely and {peedy inter-
pofition on the part of the.crown, and a
decifive fettlement of thefg uneafy conten-
tions upon the found principles -af the
Englith conftitution.” i W

And the late Mr. Andrew lever,(vs;hp was

firft Secretary, and afterwards Lieutenant-go-
vernour, of the province of the Maffachufets
bay,) in one of his letters to the late Mr.
Thomas Whately, (who had been fecretary
to the Treafury under the late M. George

Grenville,) dated February 13, 1769, writes

as
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‘as followsis % You obferve upon two defe@s
#in ‘our conflitution, the popular eleion of
¢ the council, and " the return of juries Ly
“the towns. The firt of thefe arifes froin
¢ the charteritfelf; the lattér from our pro-
‘¢ “vincial laws.~---As to the appointment of
*¢.the council, I am of opinion that neither
*t. the popular eleGions in'this province, nor
‘. their appointment in what aré called the
‘¢ royal governments, by the king’s mandamaus,
“ are free’ from exceptions, efpecially”if the
“ council, as:a’ legiflative  body, i§ intended
“.to anfwer the idea of the Houfe- of Lords
‘¢ in the Britith legiflature. There they are
‘¢ {uppofed to be a free and independent body,
‘“ andron their being fuch, the ftrength and
‘¢ firmnefs of thie conftitution does very much
“ depend : whereas the cletion or appoint-
«¢ ment of the couneils in the manrer before-
¢ mentioned renders them altogether de-
«¢.pendent- on their conftituents. The king
- ¢¢ 15 the fountain of honour, 'and as fuch the
¢ peers .of the realm derive their honours
¢ from him, but then they hold them by a
« furer tenure than the provincial _counfello,rsa
“ who are appointed by mandamis. On the
¢« other hand, our populdr elections very,
¢ often expofe them to contempt; fpr:x'llg.;ﬂ
¢ thing is more commor, than for th,e'rgp‘re-;ﬁ
“ fentatives, when they find the ‘¢ouncil a
s¢ little untractable at the clofe of 'the’)yeér; tad
Sss 2 ¢ remind
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remind them that May is at hand.¥-u---
It is not requifite, that I know of; that a
.counfellor thould be a freeholder. Accors
ding to the charter, his refidence 18 a fuffi-
cient qualification: for that provides only
that he be an‘inhabitant of, or proprietor
of lands within, the diftrit for which he
is chofen : whereas the peers of the realm
fit in the Houfe of Lords, (as I take it,)
in virtue of their baronies. I there fhould
be a reform of any of the colony-charters,
with a view to kecp up the refemblance of
the three eftates in England, the legiflative
council fhould confift of men of landed
eftates. But, as our landed eftates here
are fmall at prefent, the yearly value -of
4 .100 fterling per annum might, in fome
of them at leaft, be a fufficient qualifica~
tion. As our eftates are partible after the
deceafe of the proprietor, the honour could
not be continued in families, as in England:
It might however be continued in the
appointee quamdiu fe bené gefferit, and proof
might be required of fome mal-praétice
before a f{ufpenfion or removal. Bank-
ruptcy alfo might be another ground for
removal.”-~--- ‘ The king might have the

* 1mmediate appointment [of thefe counfel«

dors] by mcidemus, as at prefent in the
roval governments.”-—--- “ Betides this le-.

¢ gutlative council, a privy council might be

¢ eftablithed.”



| 309 1]

i eftablithed.” ‘Thefa authorities. are;}furpljl
very fefprétable,. and of predigious weight!in
favour of fuch an amendment of the confti=
tutions of . the king’s councils in North-
America. jv Alterations of thofe governments
in favourcof liberty, that are fuggefled and
recommended by fuch friends to the authority
of . Great-Britain as the authors of the'forego?-
ing paflages, feem to be indifputably reafon-~
able, and expedient, and fit to be adgpted by
Great-Britain. o

Eleventhly, To declare, by refolutipns in
hoth houfes of parliament, that it is not ex~
pedient, to require the American colonies to
contribute any thing towards the difcharge of
the national] debt already contracted, in any
mode whatfoever, either by taxes to be im-
pofed by the Britifh parliament, or by grants
in their own affemblies, or in any other man-
ner whatfoever ; .but only that it is reafonable
that they fhould contribute in a moderate
proportion, fuited to their feveral abilities,
to fuch of the future expences of the Britith
“empire, as are of a general nature, and relate
to all the dominions of the crown, and of
which they will reap the benefit, as well, as
the inhabitants of Great-Britain. |

Twclfthly, To offer an a& of pardon, in-
demnity, and oblivion to all the Americans,
who have offended the laws, upon their lz}y-

mg
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ing down their arms, and returning to thd
obedience of the crown within a limited
time : without making any exceptions what-
foever, not even of Mr. Adams and Mr. Han-
cock. ' |

By fuch a plan the principal caufes of
uneafinefs and difcontent amongft the Ame-
ricans would, as I conceive, be taken away,
and, confequently, if they are fincere in their
declarations of a defire to continue conneted
with Great-Britain, (as it feems highly pro-
bable that all the colonies, except thofe of
New-England, are; and perhaps even in thofe
colonies there may be many perfons of the
fame difpofition;) it feems reafonable to hope
that it would be generally approved and
accepted by them. And yet the fupream
authority of the parliament of Great-Britain
would not be given up.

FINTIS.

QM S* o
R XK S5
&%ﬁ






	978-1-77054-923-4_0001
	978-1-77054-923-4_0002
	978-1-77054-923-4_0003
	978-1-77054-923-4_0004
	978-1-77054-923-4_0005
	978-1-77054-923-4_0006
	978-1-77054-923-4_0007
	978-1-77054-923-4_0008
	978-1-77054-923-4_0009
	978-1-77054-923-4_0010
	978-1-77054-923-4_0011
	978-1-77054-923-4_0012
	978-1-77054-923-4_0013
	978-1-77054-923-4_0014
	978-1-77054-923-4_0015
	978-1-77054-923-4_0016
	978-1-77054-923-4_0017
	978-1-77054-923-4_0018
	978-1-77054-923-4_0019
	978-1-77054-923-4_0020
	978-1-77054-923-4_0021
	978-1-77054-923-4_0022
	978-1-77054-923-4_0023
	978-1-77054-923-4_0024
	978-1-77054-923-4_0025
	978-1-77054-923-4_0026
	978-1-77054-923-4_0027
	978-1-77054-923-4_0028
	978-1-77054-923-4_0029
	978-1-77054-923-4_0030
	978-1-77054-923-4_0031
	978-1-77054-923-4_0032
	978-1-77054-923-4_0033
	978-1-77054-923-4_0034
	978-1-77054-923-4_0035
	978-1-77054-923-4_0036
	978-1-77054-923-4_0037
	978-1-77054-923-4_0038
	978-1-77054-923-4_0039
	978-1-77054-923-4_0040
	978-1-77054-923-4_0041
	978-1-77054-923-4_0042
	978-1-77054-923-4_0043
	978-1-77054-923-4_0044
	978-1-77054-923-4_0045
	978-1-77054-923-4_0046
	978-1-77054-923-4_0047
	978-1-77054-923-4_0048
	978-1-77054-923-4_0049
	978-1-77054-923-4_0050
	978-1-77054-923-4_0051
	978-1-77054-923-4_0052
	978-1-77054-923-4_0053
	978-1-77054-923-4_0054
	978-1-77054-923-4_0055
	978-1-77054-923-4_0056
	978-1-77054-923-4_0057
	978-1-77054-923-4_0058
	978-1-77054-923-4_0059
	978-1-77054-923-4_0060
	978-1-77054-923-4_0061
	978-1-77054-923-4_0062
	978-1-77054-923-4_0063
	978-1-77054-923-4_0064
	978-1-77054-923-4_0065
	978-1-77054-923-4_0066
	978-1-77054-923-4_0067
	978-1-77054-923-4_0068
	978-1-77054-923-4_0069
	978-1-77054-923-4_0070
	978-1-77054-923-4_0071
	978-1-77054-923-4_0072
	978-1-77054-923-4_0073
	978-1-77054-923-4_0074
	978-1-77054-923-4_0075
	978-1-77054-923-4_0076
	978-1-77054-923-4_0077
	978-1-77054-923-4_0078
	978-1-77054-923-4_0079
	978-1-77054-923-4_0080
	978-1-77054-923-4_0081
	978-1-77054-923-4_0082
	978-1-77054-923-4_0083
	978-1-77054-923-4_0084
	978-1-77054-923-4_0085
	978-1-77054-923-4_0086
	978-1-77054-923-4_0087
	978-1-77054-923-4_0088
	978-1-77054-923-4_0089
	978-1-77054-923-4_0090
	978-1-77054-923-4_0091
	978-1-77054-923-4_0092
	978-1-77054-923-4_0093
	978-1-77054-923-4_0094
	978-1-77054-923-4_0095
	978-1-77054-923-4_0096
	978-1-77054-923-4_0097
	978-1-77054-923-4_0098
	978-1-77054-923-4_0099
	978-1-77054-923-4_0100
	978-1-77054-923-4_0101
	978-1-77054-923-4_0102
	978-1-77054-923-4_0103
	978-1-77054-923-4_0104
	978-1-77054-923-4_0105
	978-1-77054-923-4_0106
	978-1-77054-923-4_0107
	978-1-77054-923-4_0108
	978-1-77054-923-4_0109
	978-1-77054-923-4_0110
	978-1-77054-923-4_0111
	978-1-77054-923-4_0112
	978-1-77054-923-4_0113
	978-1-77054-923-4_0114
	978-1-77054-923-4_0115
	978-1-77054-923-4_0116
	978-1-77054-923-4_0117
	978-1-77054-923-4_0118
	978-1-77054-923-4_0119
	978-1-77054-923-4_0120
	978-1-77054-923-4_0121
	978-1-77054-923-4_0122
	978-1-77054-923-4_0123
	978-1-77054-923-4_0124
	978-1-77054-923-4_0125
	978-1-77054-923-4_0126
	978-1-77054-923-4_0127
	978-1-77054-923-4_0128
	978-1-77054-923-4_0129
	978-1-77054-923-4_0130
	978-1-77054-923-4_0131
	978-1-77054-923-4_0132
	978-1-77054-923-4_0133
	978-1-77054-923-4_0134
	978-1-77054-923-4_0135
	978-1-77054-923-4_0136
	978-1-77054-923-4_0137
	978-1-77054-923-4_0138
	978-1-77054-923-4_0139
	978-1-77054-923-4_0140
	978-1-77054-923-4_0141
	978-1-77054-923-4_0142
	978-1-77054-923-4_0143
	978-1-77054-923-4_0144
	978-1-77054-923-4_0145
	978-1-77054-923-4_0146
	978-1-77054-923-4_0147
	978-1-77054-923-4_0148
	978-1-77054-923-4_0149
	978-1-77054-923-4_0150
	978-1-77054-923-4_0151
	978-1-77054-923-4_0152
	978-1-77054-923-4_0153
	978-1-77054-923-4_0154
	978-1-77054-923-4_0155
	978-1-77054-923-4_0156
	978-1-77054-923-4_0157
	978-1-77054-923-4_0158
	978-1-77054-923-4_0159
	978-1-77054-923-4_0160
	978-1-77054-923-4_0161
	978-1-77054-923-4_0162
	978-1-77054-923-4_0163
	978-1-77054-923-4_0164
	978-1-77054-923-4_0165
	978-1-77054-923-4_0166
	978-1-77054-923-4_0167
	978-1-77054-923-4_0168
	978-1-77054-923-4_0169
	978-1-77054-923-4_0170
	978-1-77054-923-4_0171
	978-1-77054-923-4_0172
	978-1-77054-923-4_0173
	978-1-77054-923-4_0174
	978-1-77054-923-4_0175
	978-1-77054-923-4_0176
	978-1-77054-923-4_0177
	978-1-77054-923-4_0178
	978-1-77054-923-4_0179
	978-1-77054-923-4_0180
	978-1-77054-923-4_0181
	978-1-77054-923-4_0182
	978-1-77054-923-4_0183
	978-1-77054-923-4_0184
	978-1-77054-923-4_0185
	978-1-77054-923-4_0186
	978-1-77054-923-4_0187
	978-1-77054-923-4_0188
	978-1-77054-923-4_0189
	978-1-77054-923-4_0190
	978-1-77054-923-4_0191
	978-1-77054-923-4_0192
	978-1-77054-923-4_0193
	978-1-77054-923-4_0194
	978-1-77054-923-4_0195
	978-1-77054-923-4_0196
	978-1-77054-923-4_0197
	978-1-77054-923-4_0198
	978-1-77054-923-4_0199
	978-1-77054-923-4_0200
	978-1-77054-923-4_0201
	978-1-77054-923-4_0202
	978-1-77054-923-4_0203
	978-1-77054-923-4_0204
	978-1-77054-923-4_0205
	978-1-77054-923-4_0206
	978-1-77054-923-4_0207
	978-1-77054-923-4_0208
	978-1-77054-923-4_0209
	978-1-77054-923-4_0210
	978-1-77054-923-4_0211
	978-1-77054-923-4_0212
	978-1-77054-923-4_0213
	978-1-77054-923-4_0214
	978-1-77054-923-4_0215
	978-1-77054-923-4_0216
	978-1-77054-923-4_0217
	978-1-77054-923-4_0218
	978-1-77054-923-4_0219
	978-1-77054-923-4_0220
	978-1-77054-923-4_0221
	978-1-77054-923-4_0222
	978-1-77054-923-4_0223
	978-1-77054-923-4_0224
	978-1-77054-923-4_0225
	978-1-77054-923-4_0226
	978-1-77054-923-4_0227
	978-1-77054-923-4_0228
	978-1-77054-923-4_0229
	978-1-77054-923-4_0230
	978-1-77054-923-4_0231
	978-1-77054-923-4_0232
	978-1-77054-923-4_0233
	978-1-77054-923-4_0234
	978-1-77054-923-4_0235
	978-1-77054-923-4_0236
	978-1-77054-923-4_0237
	978-1-77054-923-4_0238
	978-1-77054-923-4_0239
	978-1-77054-923-4_0240
	978-1-77054-923-4_0241
	978-1-77054-923-4_0242
	978-1-77054-923-4_0243
	978-1-77054-923-4_0244
	978-1-77054-923-4_0245
	978-1-77054-923-4_0246
	978-1-77054-923-4_0247
	978-1-77054-923-4_0248
	978-1-77054-923-4_0249
	978-1-77054-923-4_0250
	978-1-77054-923-4_0251
	978-1-77054-923-4_0252
	978-1-77054-923-4_0253
	978-1-77054-923-4_0254
	978-1-77054-923-4_0255
	978-1-77054-923-4_0256
	978-1-77054-923-4_0257
	978-1-77054-923-4_0258
	978-1-77054-923-4_0259
	978-1-77054-923-4_0260
	978-1-77054-923-4_0261
	978-1-77054-923-4_0262
	978-1-77054-923-4_0263
	978-1-77054-923-4_0264
	978-1-77054-923-4_0265
	978-1-77054-923-4_0266
	978-1-77054-923-4_0267
	978-1-77054-923-4_0268
	978-1-77054-923-4_0269
	978-1-77054-923-4_0270
	978-1-77054-923-4_0271
	978-1-77054-923-4_0272
	978-1-77054-923-4_0273
	978-1-77054-923-4_0274
	978-1-77054-923-4_0275
	978-1-77054-923-4_0276
	978-1-77054-923-4_0277
	978-1-77054-923-4_0278
	978-1-77054-923-4_0279
	978-1-77054-923-4_0280
	978-1-77054-923-4_0281
	978-1-77054-923-4_0282
	978-1-77054-923-4_0283
	978-1-77054-923-4_0284
	978-1-77054-923-4_0285
	978-1-77054-923-4_0286
	978-1-77054-923-4_0287
	978-1-77054-923-4_0288
	978-1-77054-923-4_0289
	978-1-77054-923-4_0290
	978-1-77054-923-4_0291
	978-1-77054-923-4_0292
	978-1-77054-923-4_0293
	978-1-77054-923-4_0294
	978-1-77054-923-4_0295
	978-1-77054-923-4_0296
	978-1-77054-923-4_0297
	978-1-77054-923-4_0298
	978-1-77054-923-4_0299
	978-1-77054-923-4_0300
	978-1-77054-923-4_0301
	978-1-77054-923-4_0302
	978-1-77054-923-4_0303
	978-1-77054-923-4_0304
	978-1-77054-923-4_0305
	978-1-77054-923-4_0306
	978-1-77054-923-4_0307
	978-1-77054-923-4_0308
	978-1-77054-923-4_0309
	978-1-77054-923-4_0310
	978-1-77054-923-4_0311
	978-1-77054-923-4_0312
	978-1-77054-923-4_0313
	978-1-77054-923-4_0314
	978-1-77054-923-4_0315
	978-1-77054-923-4_0316
	978-1-77054-923-4_0317
	978-1-77054-923-4_0318
	978-1-77054-923-4_0319
	978-1-77054-923-4_0320
	978-1-77054-923-4_0321
	978-1-77054-923-4_0322
	978-1-77054-923-4_0323
	978-1-77054-923-4_0324
	978-1-77054-923-4_0325
	978-1-77054-923-4_0326
	978-1-77054-923-4_0327
	978-1-77054-923-4_0328
	978-1-77054-923-4_0329
	978-1-77054-923-4_0330
	978-1-77054-923-4_0331
	978-1-77054-923-4_0332
	978-1-77054-923-4_0333
	978-1-77054-923-4_0334
	978-1-77054-923-4_0335
	978-1-77054-923-4_0336
	978-1-77054-923-4_0337
	978-1-77054-923-4_0338
	978-1-77054-923-4_0339
	978-1-77054-923-4_0340
	978-1-77054-923-4_0341
	978-1-77054-923-4_0342
	978-1-77054-923-4_0343
	978-1-77054-923-4_0344
	978-1-77054-923-4_0345
	978-1-77054-923-4_0346
	978-1-77054-923-4_0347
	978-1-77054-923-4_0348
	978-1-77054-923-4_0349
	978-1-77054-923-4_0350
	978-1-77054-923-4_0351
	978-1-77054-923-4_0352
	978-1-77054-923-4_0353
	978-1-77054-923-4_0354
	978-1-77054-923-4_0355
	978-1-77054-923-4_0356
	978-1-77054-923-4_0357
	978-1-77054-923-4_0358
	978-1-77054-923-4_0359
	978-1-77054-923-4_0360
	978-1-77054-923-4_0361
	978-1-77054-923-4_0362
	978-1-77054-923-4_0363
	978-1-77054-923-4_0364
	978-1-77054-923-4_0365
	978-1-77054-923-4_0366
	978-1-77054-923-4_0367
	978-1-77054-923-4_0368
	978-1-77054-923-4_0369
	978-1-77054-923-4_0370
	978-1-77054-923-4_0371
	978-1-77054-923-4_0372
	978-1-77054-923-4_0373
	978-1-77054-923-4_0374
	978-1-77054-923-4_0375
	978-1-77054-923-4_0376
	978-1-77054-923-4_0377
	978-1-77054-923-4_0378
	978-1-77054-923-4_0379
	978-1-77054-923-4_0380
	978-1-77054-923-4_0381
	978-1-77054-923-4_0382
	978-1-77054-923-4_0383
	978-1-77054-923-4_0384
	978-1-77054-923-4_0385
	978-1-77054-923-4_0386
	978-1-77054-923-4_0387
	978-1-77054-923-4_0388
	978-1-77054-923-4_0389
	978-1-77054-923-4_0390
	978-1-77054-923-4_0391
	978-1-77054-923-4_0392
	978-1-77054-923-4_0393
	978-1-77054-923-4_0394
	978-1-77054-923-4_0395
	978-1-77054-923-4_0396
	978-1-77054-923-4_0397
	978-1-77054-923-4_0398
	978-1-77054-923-4_0399
	978-1-77054-923-4_0400
	978-1-77054-923-4_0401
	978-1-77054-923-4_0402
	978-1-77054-923-4_0403
	978-1-77054-923-4_0404
	978-1-77054-923-4_0405
	978-1-77054-923-4_0406
	978-1-77054-923-4_0407
	978-1-77054-923-4_0408
	978-1-77054-923-4_0409
	978-1-77054-923-4_0410
	978-1-77054-923-4_0411
	978-1-77054-923-4_0412
	978-1-77054-923-4_0413
	978-1-77054-923-4_0414
	978-1-77054-923-4_0415
	978-1-77054-923-4_0416
	978-1-77054-923-4_0417
	978-1-77054-923-4_0418
	978-1-77054-923-4_0419
	978-1-77054-923-4_0420
	978-1-77054-923-4_0421
	978-1-77054-923-4_0422
	978-1-77054-923-4_0423
	978-1-77054-923-4_0424
	978-1-77054-923-4_0425
	978-1-77054-923-4_0426
	978-1-77054-923-4_0427
	978-1-77054-923-4_0428
	978-1-77054-923-4_0429
	978-1-77054-923-4_0430
	978-1-77054-923-4_0431
	978-1-77054-923-4_0432
	978-1-77054-923-4_0433
	978-1-77054-923-4_0434
	978-1-77054-923-4_0435
	978-1-77054-923-4_0436
	978-1-77054-923-4_0437
	978-1-77054-923-4_0438
	978-1-77054-923-4_0439
	978-1-77054-923-4_0440
	978-1-77054-923-4_0441
	978-1-77054-923-4_0442
	978-1-77054-923-4_0443
	978-1-77054-923-4_0444
	978-1-77054-923-4_0445
	978-1-77054-923-4_0446
	978-1-77054-923-4_0447
	978-1-77054-923-4_0448
	978-1-77054-923-4_0449
	978-1-77054-923-4_0450
	978-1-77054-923-4_0451
	978-1-77054-923-4_0452
	978-1-77054-923-4_0453
	978-1-77054-923-4_0454
	978-1-77054-923-4_0455
	978-1-77054-923-4_0456
	978-1-77054-923-4_0457
	978-1-77054-923-4_0458
	978-1-77054-923-4_0459
	978-1-77054-923-4_0460
	978-1-77054-923-4_0461
	978-1-77054-923-4_0462
	978-1-77054-923-4_0463
	978-1-77054-923-4_0464
	978-1-77054-923-4_0465
	978-1-77054-923-4_0466
	978-1-77054-923-4_0467
	978-1-77054-923-4_0468
	978-1-77054-923-4_0469
	978-1-77054-923-4_0470
	978-1-77054-923-4_0471
	978-1-77054-923-4_0472
	978-1-77054-923-4_0473
	978-1-77054-923-4_0474
	978-1-77054-923-4_0475
	978-1-77054-923-4_0476
	978-1-77054-923-4_0477
	978-1-77054-923-4_0478
	978-1-77054-923-4_0479
	978-1-77054-923-4_0480
	978-1-77054-923-4_0481
	978-1-77054-923-4_0482
	978-1-77054-923-4_0483
	978-1-77054-923-4_0484
	978-1-77054-923-4_0485
	978-1-77054-923-4_0486
	978-1-77054-923-4_0487
	978-1-77054-923-4_0488
	978-1-77054-923-4_0489
	978-1-77054-923-4_0490
	978-1-77054-923-4_0491
	978-1-77054-923-4_0492
	978-1-77054-923-4_0493
	978-1-77054-923-4_0494
	978-1-77054-923-4_0495
	978-1-77054-923-4_0496
	978-1-77054-923-4_0497
	978-1-77054-923-4_0498
	978-1-77054-923-4_0499
	978-1-77054-923-4_0500
	978-1-77054-923-4_0501
	978-1-77054-923-4_0502
	978-1-77054-923-4_0503
	978-1-77054-923-4_0504
	978-1-77054-923-4_0505
	978-1-77054-923-4_0506
	978-1-77054-923-4_0507
	978-1-77054-923-4_0508
	978-1-77054-923-4_0509
	978-1-77054-923-4_0510
	978-1-77054-923-4_0511
	978-1-77054-923-4_0512
	978-1-77054-923-4_0513
	978-1-77054-923-4_0514

