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HOUSE OF ASSEMBLY,

Friday, 14th Fanuary, 1814.

RESOLVED, That this House will, on the twenty-second inftant,
resolve itlclf into a Committee of the whole Houfe, totake
into confideration the powerand authority excrcifed by His
Majefty’s Courts of Juftice in this Province, under the de-
nominativn of Rules of Practice.

The House, pursuant to the foregoing Resolution, resolved into Committee
on different days, and on Tuesday the first February, Mr. Dénéchau, the Chair-
man, reported, that the Committee had come to several Resolutions, which he
was directed to submit to the House, whenever it shall be pleased to receive the
same and 1t was,

Orperep, That the Report be received to-morrow.

e

Wednesday, 2d February, 1814.

R. Dénéchau, from the Committee of the whole House, to whom

it was referred to consider the powers and authoriries exercised -
by tiic Courts of Juftice in this Province, under the denomination of
Rules of Practice, reported, according to order, the Refolutions of the -
Committee : And he read the Report in his place, and afterwards dew
hhvered 1t in at the Table, where the Resolutions were again read by the
Cletk, and are as followeth, iz : -

Resouvep, thatir is the opinion of this Committee, that the Legisla-
tive power Inthis Province is exclusively vested in His Majesty
and 10 the Leuiflative Council and ASScmbly, to whom only, in
the said Piovince, 1t belongs to make laws for the welfare and good .
Government of the said Province. ¥ o

2 That the Laws, usages and customs of Canada, secured and con-
firmed to the inhabitants of this Province by the act of the Parlia-
ment of Great Britain in that-behalf made, can in no respect be

altered,
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2

altered, changed or modified, except by the authority of the Le-
gxslaturc of this province.

That the power and authority of His MaJesty s Courts of Justice
in this province are purely judicial, and that no alteration of the
said Laws can be made by the Judges of the said courts, without
the most criminal breach of their duty, and a violation of their
ocaths of office.

. That by certain regulations under the name of ¢ Ruls and

orders of Practice,” made by the Courts of Appeals of this pro-

. vince on the 1gth day of January 1809, and still in force, the

6.

~

said Court of Appeals, of which Forathan Sewell, Esq. Chief
Justice of this Provma, was and still is president, hath excercised
a Legislative authority, and established rules, affecting the civil
m,hts of His Majesty’s subjects, contrary toand subversive of the
laws of this province.

. That His Majesty’s Court of King’s Bench for the District of

Quebec, in which Fonathan Sewell, sq. as Chief Justice of this
Province, presides, by certain regulations under the name of
““ Rules and orders of Practice,” made in the term of October,
1809, and stillin force, hath exercised a Legislative authority and
established rules affecting the civil rights of His Majesty’s sub-
jects, contrary to and subversive of the Laws of this Province,

That His Majesty’s Court of King’s Bench for the District of
Montreal, of which Fames Monk, E.sg is Chief Justice, by cer-
tain regulations under the name of * Rules and orders of Practice,”
madc and published in the term of February 1811, and at subse-
quent timces, and still in force, hath exercised a Legislative autho-
rity and established rules affecting the civil rights of His Majesty’s
subjects, contrary to, and subversive of the Laws of this Province.

. That an arbitrary and unconftitutional authority hath, by the

faid Regulations ot the faid Courts, been exercifed in refpect of
the Attornies and Officers of the faid Courts, by declaring them
cuilty of the crime of ¢« Contempt” in certain cafes, to which the
fid Courts have in their difcretion thought fit to apply that crime
and



8

and by fubjecting them to fevere profecutions and penalties, to
which they were not liable by the law of the land.

8. That by the faid Regulations, His Majefty’s Subjects are, in cer-
tain cafes, unjuftly and illegally debarred from the profecution and
defence of their rnights in the faid Courts, unlefs they previously
make depofits of money, not required by law to be made, whereby
the benefit of the Laws and the adminiftration of Juftice are denied
to His Majefty’s Subjects, except on conditions prefcribed by the
faid Courts, with which many of them may be unable to comply.

. That by the faid Regularions, rules of prefcription contrary to law,
“and deftructive of the juft and legal rights of His Majefty’s Sub-
jects, are in certain cafes eftablithed,

10. That the faid Courts, by the faid Regulations, have attributed to
themf{elves an extraordinary and unprecedented authority of making
{pontaneous and unfolicited determinations in a caufe, which are
ftiled ¢« Orders and Judgments ex officio,” whereby juftice is refufed
to both parties in a cauie, and the faid Courts blend and confound
the otfices of party and Judge in the fame perfons.

That the powers affurned by the faid Courts are inconfiftent with.
and fubverfive of the Conftitution of this Province ; are calculated
o depnve His Majefty’s Canadian Subjccts of their Laws; mult
rendcr the enjoyment of liberty and property altogether infecure
and precaiious, and give to the Judges an arbitrary authority over
the perfons and property of His Majelty’s fubje¢ts in this Province.

Orperep. That the queftion of concurrence be put on the faid Refo-
lutions.

And then the Houfe adjourned.

Friday, 4th February, 1814.

\H1E Houfe procecded to take into confideration the order of the
fecond inftant, for putting the queftion of concurrence on the
Refolutions
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Refolutions of the Committee of the whole Houfe, to whom it was ret
ferred to take into confideration the powers and authorities exercifed by

the Courts of Juftice in this Province, under the denomination of R ules
of Practice.

And the faid Refolutions being debated, were carried in the affirma-
tive, viz :

The three firft unanimoufly.
" The fourth, Yeas 16—Nays 2,
The fifth and fixth, Yeas 16—Nays g,
The feventh to the tenth. inclufive, Yeas 19—Nays g.
The eleventh, Yeas 17—Nays §.
And it was

ResoLvep, That this Houfe doth concur with the Committee, in the
fald Refolutions.

ResoLvEep, that a Committee of feven Members be appointed to exa-
mine-particularly the Rules of Practice of the Courts of Jus-
tice in this Province, and report in detail on the principal
points wherein they are contrary and repugnant to the Laws
of the Land, and to enquire into any circumstances that may

appear to them material, relatively to the faid Rules of Prac-

tice, and the Practice of the faid Courts, and that the faid
Committee do alfo report their opinion as to the course which
it is expedient to purfue for vindicating the Authority of the
Legislature, and repiefling fuch abufes of Judicial Power ;
and that the faid Committee be empowered to fend for per-
fons, records, and papers.

Orp:eRED, that Mr. Siuart, Mr. Borgia, Mr. Papineau, Mr. Lee,
Mr. Bourdages, Mr. Blanchet, and Mr. Fofeph Bedard, do
compofe the faid Committee.

Wednesday,
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Wednesday, 16tb February, 1814.

R. Stuart from the Committee appointed to examine particularly
M the Rules of Practice of the Courts of Juftice in this Province,

and report in detail on the principal points wherein they are contrary
and repugnant to the Laws of che Land, and to eaquire into any cir-
cumftances that may appear to them material, relative to the faid Rules
of Practice, and the Practice of the said Courts; and alfo to report
their opinion, as to the courfe which it is expedient to purfue for vindi-
cating the authority of the Legiflature, and reprefling fuch abufes of
Judicial Power , reported, that the Committee had framed a Report
accordingly, which he was direCted to fubmit to the Houfe, whenever

it fhall be pleafed to receive the fame.

And he read the Report in his place, and afterwards delivered it in at
the table, where it was again read once throughout by the Clerk, and
1s as followeth, viz,

COMMITTEE



COMMITTEE ROONMI, 15th Fesruary, 1814.

Report of a Coemmittee appointed to
examine particularly the Rules of Practice of the
Courts of Justice in this Province, and report in
detail on the principal points wherein they are
contrary or repugnant to the Laws of the Land,
and to enquire 1nto any circumstances that may
appear to them material relatively to the <aid Rules
of Practice, and the Practice of the said Courts,
and alco to report their opinion as to the course
which 1t 1s expedient to pur:ue for vindicating the
Authority of the Legislature, and repressing such
abuses of Judicial Power.

OUR Commiitee, impressed with a sense of the great importan-

ce of the subjects referred, have given them the most deliberate
ca:.sideration, and beg leave now to submit thzir Report in obedience
to the Order of this House. Your Committee have in the first ins-
tance directed their attention to the Rules of Practice of the Provins
cial Court of Appeals.—In the preamble to these Rules, certain clau-
ses of Laws are recited apparently as the authority in virtue of which
the Rules have been made. These are the 6th Par. Prov. Ord 27
Geo. 1I1. c. 4. and the 16th Sec. of the Prov. Stat. g1st Geo.
111. c. 7. By the tormer it is declared ¢ That the Provincial Court
s« of Appeais shall have authority to make Rules and Orders to regu-
« late, effcctuate, and accelerate .the proceedings in all causes of
« Appeal for the advancement of Justice, and to prevent unnecessary
¢« delays and expence in the same ;*’ and by the latter it is declared,
«« That the different Courts of Civil Judicature in this Province shall
« have power and authoriry tomake and establish Rules and Orders

« of Practice in the said Courts, in all Civil matters, touching all
B * fervices
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¢ corvices of Process, execution, and Returns of all Writs, procee-
« dings for bringing causes to issue, as weltin Term time ac out of
« Term, and other matters of regulation wichin thesaid Couits.”

It appears to Your Committee, that the Courts of Canada under
the French Government, prior to thc Conquest, neither possessed,
claiimed, nor exercised the power of making Rules todi-ect and go-
vern their Practice, adequate previsions for that purpose having been
madc by the Common Law of France, and the Ordinances of the
French King, to which those Courts were bound to yicld an inpli-
cit obedience.  The alterations made in the Judicature of the Country,
and the English Forms of Judiciat proceedings introduced subsequent-
ly to the Ccnquest, having made many of the Regulations of the
French Law inapplicable, some Rules became necessary to scttie
points of Practice not regulated by any existing Law. T'o Sanction
the power of supplying such deficiencies 1n matters of mere pracuice,
by occacional Rules, sppears to have been the motive for the enact-
m nt of the clauses above recited. And by those Clauses, 1t is the
opinion of your Committee that the l.egislaturé has rec ,znized 1n the
Courts to which they respectively refer tne power of regulating, oy
Rules noet contravening any known Law of the Land, the matters of
Practice specified in them. This limited power appcars to Your
Committee to have been exercised by the Courts, without cxciting
complaint or alarm till the making of the Rules of Practice ot the
Provincial Court of Appeals on the 1gth January 1809, when
that Court thought proper to take a much wider range for 1ts regula-
tions, and set an example of encroachment on the Legislative Auth.nty
which has been two successfully imitated by the “ourts of onginal
Junisdiction.  Your Committee will here notice the most matcrial of

the regulations by which, intheir opinion, the Court of Appeals has
exercised Legislative Authority.

By the Common Law of Canada, a party aggrieved by a judgment
final or interlocutory had a right to appeal from it asa ma-ter of course,
This right in respect of a final Judgement is recegniz-d by the Pro-
vincial Ordinance 25th Geo. I1I. c. 2.5 24, which directs * thatthe
* party meaning to Appeal from any definitive Sentence or Judgement
¢ of any of the Courts &c, shall sueour a Writ from the Court of

“ Appeals,
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¢ Appeals, tested and signed by the Governor, Lieutenant Governor
“ or Chief Jusrice, stating that the Appellant complains of bring
¢« aggrirved by the Judgement, and therefore commanding the Judges
« of the Inferior Court, orany two ofthem to send up the original
«« papers and proceedings &c. and the Wrir, it is declared, shall be
¢ allowed by any Judge of the Inferior Court, after the regrisite se-
« curity has been given.” The nghr of Appeal from an interlocutory
Judgen ent is permitted by this. Ordinance only in certain cases, and
after an Order of the Court of Appeals granting an Appeal has, on
moricn of the party in that behalf, been made ; but such motion may,
by Law. be made at any stage of the proceedings before final Judyge-
ment Restraints and Restrictions have by those Rules of Practice been
laid on the legal nght ot Appeal from Judgments both final and in-
terlocutory By the 8th Section of the said Ruies, it is declared
¢ That nc Writ of - Appeal from any intcrlocutory or definitive Judge-
“ ment given in the Court of King’s Bcnch for the District of Mon-
¢ treal, or in the Court of King’s Bench for the District of Three-
¢« Rivers shall issue 1n ary suit until the party Appellant in such Suic
«¢ shall have deposited in the hands of the Clerk of this Court, the
¢« Sum of fuur pounds, to defray the postage of the record in such Suit,
« and the overplus, 1t any there be, shall by the Clerk of this Court
« be paid to such Appellant on demand,” And, by the 3oth Section
of the same Rules, it 1s declared ¢ That no motion fuor an Appeal from
« an interlccutory Judgment shall be made or received at any time
« whatever after the first Day of the Term of this Court next after
« the day of the date of such interlecutory Judgment, the April Term
« of the Court excepted, during which any such motion shall be recei-
¢ ved until the fixth day of the Term inclusive.”

Your Committee refpectfully fubmit their opinion, that thefe Regu.
lations are not only contrary to Law, but imply the affumption of a
power by which at the pleafure of the Judges the wholc {yftem of the
Laws might be rendered a dead letter and incapable of conterring the
benefits it was intended fhould be derived from them By the firft the
right of appeal 1is denicd except on a condition preicribed by the
Court, anua it 1s obvious that 1f the Court could make the depofit
of a fum of money a condition precedent to the right of inftitur.
ing an appeal, they could impofe any other cond:tions they might

Ba think
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think fit to the exercife of that right, and fo fhackle it as to render it
unavailing. The requiring of a larger depofit would alone fhut the
door of juftice to many perfons aggrieved by unjuft judgments,
and the power of indcfinitely increafing the amount of the depo-
fit, which is implied in the difcretionary power affTumed by the
Cou rt, might be fo exercifed as to exclude all perfqns whateyer frqm
the benefit of an appeal. It is cvident alfo, Fhat this power, if admit-
ted to bar a right of appeal, might be applicd to bar any other legal
right, as for inftance the right ot inftituting or defending an action, and
the King’s fubjccts be thus excluded from the exercise of legal reme-
dies for wrongs done to them, and debarred from making their defence
againft unjuft demands. Your Commitree will have occafion to fhew
that the Courts of original jurisdi¢tion have realized thefe evils by de-
priving parties in certain cafes of the right of profecuting or defending
their rights, unlefs they comply with fimilar conditions.

By the fecond of the faid Regulations, your Committee are of opin-
ion, that a rule of the nature of a law of prefcription has been eftablithed,
whereby the King’s fubjects are deprived of the benefitof an appeal from
an interlocutory judgment unlels they exercife the right of appeal within
the time prefcribed by the Court, and may thus incur great lofs and
injury.  When your Committee confider that nothing fhort of the fu-
preme pewer of the country can bar or extinguith a legal right of the
meaneft of the King’s fubjects, they muft both teel and exprefs alarm at
a rule, by which a Caurt of Juftice arrogates to itfelf the power of pre-
{cribing and barring a right common to all.

By the Provincial Statute 34 Geo. III. ¢ 6. commonly called the
Judicature Act, the Courts thereby eftablithed are made competent to
exercife their judicial powers 1n certain Terms or defined fpaces of time,
and four fuch Terms in the year are allotted to the Court of Appeals.
All Writs oprpeal, before the making of thefe Rules, were, and as
your Lommittee belteve ought to be, made returnable on fome juri-
dical day in one of thefe Terms, in order that the Refpondent inay
have a day in Court to appear and anfwer to the demands of the Ap.
pellant.  But an innovation in this refpect has been made by the gth
Section of the faid Rules, whereby it is ordered * That every Writ of

“ Appeal
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« Appeal as well from an interlocutory as from a definitive judgment,
“ to be hereafter iffued, fhall be tefted upon the date on which rhe fame
« fhall iffue, and every fuch writ fhall be returnable in fifteen days from
¢ the day of the tefte thereof.” Your Comumittee are of opinion that
this Rule, in fo far as'it makes a Writ of Appeal returnable out of
Term, is illegal,

By the 1oth Section of the faid Rules, it is declared, ¢ That every
¢« Prothonotary who, without lawful caufe, fhall refufe or neglect to
“ make return of any Writ of Appeal, which fhall be iffued in any
« Suit, and by him be received within the period thereby allowed for
« the return thereof, shall be deemed and taken to be guilty of a con-
« tempt of this Court.”’

Your Committee beg lcave to submit, that the power of punifhing
for contempts as exercifed by the Courts in England, was not known
in the law of this Country as it ftood at the timc of the conqueft.
To what extent that power may have been introduced by the Criminal
Law of England, in force in this Province, it is not neceflary to enquire.
For admitting that the power of pun:fhing for Contempts, as regula-
ted by the Criminal Law of England has, in this Province, been de-
rived from that law, it can only belong to the Courts of Criminal Ju-
rifdiction, and from it, your Committee apprehend, no right can be
inferred in any Court to determine what in future fhall conftitute the
crime of ¢ Contempt,” the power to do so belonging exclufiveiy to
the Legislature. And ycur Committee are therefore of opinion, that
the faid laft mentioned Rule is arbitrary and illegal. They take the
liberiy of adding alfo, that by this Rule, the crime of Contempt is
fixed on the Prothonotary for the non-fulfilment of a duty (the
making of a Return to a Writ of Appeal) which is not by law im.-
pofed on him, but on- the Judges to whom the Writ is addrefled,
and from whom the Court of Appeals has a right to enforce the mak.
ing of a Return.

By the 13th Section it is declared, ¢ That perfonal fervice of any

« Writ of Appeal upon the Attorney who has appeared in the Court
s« below for the Refpondent or Refpondents, or in default of fuch fer-
« vice upon the Refpondent or Retpondents, at his, her or their do-
“ micile,
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“ micile, or indefault of fuch domicile, upon the Attorney ad negotia,
s upon record in fuch fuir, {hall be held and taken to be a good and
« jufficient fervice of fuch Writ, with refpect to fuch Refpondent or
¢ Refpondents fo ferved in fuch cales refpectively.”

The Power of an Attorney ad litem, is by law determined when
firal Judgment has been rendered n the caufe, in which he has becn
retarned, and as he thea ceafes to reprefent his Client, no fervice on
him atterwards, can be, or 1s by law binding on his Client; yet by this
Rule the fervice of the procets of another Court on the perfon who
has ceifed v be Aucrney, is contrary to law, declared legal and
binding on his tormer Client. By this Rule, alfo, the fervice of the Writ
on an Awtorncy ad negotia 1s, contrary to law, declared legal. -The
law of Canaia his prefc-ibed the modes in which procefs in different
cates fh.Il be ferved, amongz which thofe laft mentioned required by the
Court are not ro be tound  Your Committee are, therefore, of opi-
inion, that ‘his Rule is contrary to law, ard in making it, the Court of

Appeals affumed to itlelt legiflative authority.

By the Provincial Ordinance, 25th Geo. II1. chap. 2. Sec. 13, 16,
and 17, the mode of compelling the fyling of Reafons of Appeal and
Aniwers tothem, and che delays within which they are to be fyled,
are prefcribed. The Appellant is enjoined to fyle his Reasons within
eight days after the return of the Writ, and if he do nor, the Refpon.
dent may obtain an order on him to fyle them in four days, and if
this order be not complied with, the Appeal is to be difmilled with
cofts. The refpondent is enjuined to tyle his anfwers within cight
days after the fyling of the Realons of Appeal, and, if he neglects to
do fo, the Appcllant may obtain a Rule, that unlets he fyle them
within four days, he fhall be precluded trom fyling them atier that

pertod.

The 16th, 17th, 18th and 1gth Sections of the faid Rules of Prac.
tice, are in direct contradiction to the faid law, in the followmg

points :
ift. They fubftitute Notices by the Attornies of the Parties refpec-
tively, inftead ot the Rules or Orders of the Court required by the

faid
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faid Ordinance, and make the fame penal conrfequences attach to a
non-compliance with the faid Notices as with the faid Rules or Orders.

2dly. They allow only four days inftead of eight allowed by law, for
fyling Anfwers, afier the Reafons of Appeal have been fyled.

3dly. They allow a delay of ¢zwo days ~only, inftead of four, for fy-
ling Anfwers after they are demanded.

4th. Although no pérson, except the Refpondent, is interefted in
demanding, nor can by law demand the fyling of Reafons of Appeal,
and although by the faid Ordinance the Appcllant is not bound to fyle
his Reafons of Appeal till after he is required to do fo by a Rule or
Order of Court on motion of the Refpondent, and althouzh it be al-
together inconfiftent with the Judicial Funcrions, that a Court fhould
make an Order in a Caufe injurious to one party and beneficial to the
other, except where fuch order i1s demanded by one of the Partics,
and authoriied by law; yet by the 17th Section of the faid Rules, it is
declared, ¢ That every Suit and Appeal in which-the Realons of Ap-
¢¢ peal fhall not be fyled within one Calendar Month from the duy of
«« the Return of the Writ of Appeal iffued in fuch Suit, fhall be deem-
« ed and taken to be deferted by the Appellant or Appellants in such
« Suit fo neglecting to fyle fuch Reafons of Appeal, and thereupon
«¢ difmiffed with cofts accordingly,upon the firft (orany fubfequéntday)
« in Term thereafter, upon motion for that purpole, vpon the parc of
«¢ the Refpondent or Refpondents, or either ot them,or by the Court
« ex officto without {fuch motion, as may happen.”

sthly. Although no perfon except the Appellant is intercfted in de-
manding, nor can by law demand, the fyling of Answers to the Rea-
fons of Appeal, and although by the faid Ordinance, the faid Refpon-
dent is not bound to fyle his Anfwers till after he is required to do fo,
by a Rule or Order of Court, on motion of the Appellant, and altho?
the making of Orders in a Caufe not demanded or authorised by law,
is as above ftated, inconfiftent with the duties of a Judge, yer, by the
faid 19th Section of the faid Rules, it is declared, * That every Suit
« in which the Anfwers to the Reafons of Appeal fhall not be fyled
« within Ten Days frow the day on which the Reafons of r\ppea-l n
¢ fych Suit fhall be fyled, fhall be deemed and taken to be deferted by
“ the
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* the Refpondent and Refpondents in fuch Suit fo neglecting to fyle
¢« fuch Anfwers, ani fuch Refpondent and Refpondents - wholly pre-
« cluded from fyling Aniwers to fuch Reafons of Appeal, and there-
« upon this Court will proceed to hear the matter of fuch Suit, and the
« Appeal thercin depending ex parte on the part of the Appellant,
« only, and proceed to Judgment therein, without the intervention
« of fuch Refpondent.”

Your Committee are therefure of opinion, that the said l6t.h, 17th,
18th and 1g9'h Sections of the fuid Rules are illegal, and that the
Court of Appeals in fraining them, hath exereifed Legiflutive autho-

rity.

By the 21t Section of the faid Rules, the Appellant and Refpond-
ent are required to fyle Cales within Ten Days after the fyhog of the
Reafons of Appeal, and if the Appellant do not fyle his Cafes within
that time, it is declared, that his Appeal ¢ fhall be deemed and taken
« to be deferted by fuch Appellant, and thereupon difmiffed according-
“ ly, upon the firlt, or any fublequent day in Term thereafter, upon
«« motion for that purpofe on the part of the Refpondent or Reipond
 ents in fuch Sult and Appeal or either of themn, or by the Court
- ex officio,” witheut fuch motior as may happen, &c. and each Suit
« and Appeal in which the Appellant fhall have fo fyled his Cafes,
<« and in which the Refpondent ihall not have fo fyled his Cafes, fhail
¢ be deemed and taken to be deferted by fuch Refpondent, and the Ap-
« lant heard therein ex parte, without the intervention of the Refpoa-
« dent, his Counfel or Attorney, and fuch Order and Decree thereup-
 made, as to Law and Juftice fhall apperwain,” &c.

The fyling of Cafes is not required by law, but being defignedto fa-
¢ilitate the right underftanding of a Caule, and fupport (ﬁc refpec-
.i.e interefls of the Parties, the omiffion of either Party to fyle them, it
woullappear, would perhaps be fufficiently punithed by the difadvan.
:1ge o which fuch party would thereby expofe himfelf at the hearing
-1 the Caufe. By this Rule, in the opinion of your Committee, penal
zonfequences, unrealonable, unjuft and illegal, are attached to an
«iffion to fyle Cafes, within rhe limitation which is fixed, and your
Committee are again called upon to notice in this Rule, the exercife of

an
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an authority ex officio, by which this Court in its difcretion and es
mero motu deprives parties of their legal rights,

Ry th~ 27th Section of the Provincial Ordinance above cited, it is
enacted that ¢ when the reafons of Aopeal and the Anfwers thereto
¢ are fvl-d, rthe Court fhall, on th= application of either of the Par-
*¢ ties, fix on fuch convenient day for the hearing of the Cause, asto

“ it may {eem proper.”

1o contradiftion to this Law, and as your Committee conceive, by
the affumptinn of an authority at once illegal and inconfiftent with the
powers and duties of Judges, it is declared by the 24th fection of the
faid Rules, * That all Suits and Appeals which fhall not be fet down
* for hearing upon the motion of the Appellant or of the Refpondent
¢ in each Suit and Appeal refpe&ively, on or before the laft day of the
“ Term nexrt after the day upon which the Reafons of Appeal in fuchi
« Suit and Appcal fhall be fyled, fhall forthwith by the Clerk of this
¢ Court be infcribed on the Roll for hearing in fucceffion, according to
« the days upon which the Reafons of Appeal in each Suit and Appeal
« refpe&lively, thall be fyled, and fuch Suits and Appeals (o infcribed,
« and each of them, fhall thenceforth be and remain fet down for hear-
« ing until heard or otherwile difpofcd of, and if not otherwife difpofed
¢ of, fhall be called on and come on to be heard upon the firft and fub-
‘¢ fequent days of the then next enfuing Term and Terms in the order
¢ in which they fhall be fo infcribed, and no Suit or Appeal {o infcribed
¢« upon the Roll for hearing, fhall be taken therefrom, nor fhall the
« hearing thereof be put off without a fpecial application to the Court
~ ¢« upon fome extraordinary and fufficient ground, to be authenticated by
« sffidavit atter two days notice to the adverfe party, and due proof of
“ the fervice ot fuch notice ;*’ and by the 26th {ection of the faid Rules,
it is further declared, ¢ That every Suit and Appeal fixcd for bhearing,
«in which ({uch Suit being called on) the Appellant and Refpondent
¢ do not appear, or are not ready to proceed, fhall be difmiffed, without
¢ cofts to either party.”

Your Committee are of opinion, that the faid 24th and 26th fe&ions
of the faid Rules, are arbitrary and illegal, and are defigned to veft in
the Court of Appeals a power altogether inconfiftent with its judicial

du[iCs»
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duties, which would frequently render the decifions of the Court in the
cafes provided for in thole fections, partal and oppreffive, and enable
the Court, at its pleafure, to adminifter or deny juftice to the King’s

fubjelts.

Your Committee have thus pointed out the principal regulations ia
the “ Rules and Orders’’ of the Court of Appeals, which appcar to
them contrary and repugnant to the Law of the land; they beg leave
now to procee to fubmit refpectfully the.r opinions on the ¢ Rules and
« QOrders of PraQice” of the Court of King’s Bench for the Diftri¢t of

Quebec.

The power aflumed by the Court of Appeals of declaring authori-
tatively what in future fhall conftirute the crime of Contempt we find
exeictfed by the Court of King’s Bench, in the filft pages of iis kulces.
The law of Canada had fufficiently provided for the payment of Fees
due tothe Othcers ot Courts. But the Judges at Quebec have thought
proper to add a penal fancuon to the Civil obligation, in virtue of whych
the payment of fces might legally be enforced, by declaring, *¢ that
« within one calendar month nexr after the laft day of each Term res-
« pectively, every Barniter and every Auorney, &c. fhill dilcharge
« and pay unto the icveral Otlicers of this Courr, all legal fees whate-
« ver 1n which fuch Barnfter and Attorney, refpeétively fhali then be
« jultly indebted and 1n arrcar, to the Officers of this Coure,” and,
afier prescribing a certain form in which co:nplaint is to be made againft
a Barritter or Attorney fo indebted, it 1s further declared, « that it fuch
¢ fecs fo due and unpaid fhall not by fuch Barrifter or Attorney be
« paid or otherwife fatisfied unto the Officer or Ciffizers making fuch
s complaint as aforcfaid, ©n or before the Sixth day ot the Termn in
¢« which fuch complaint fhall be fo delivered to fuch Juttice, and if
« proof of fuch continued neglect or refufal to pay or otherwife fatisty
s¢ {uch fees fhall then alfo be made by the athi favit of fuch Otficer or
s« or Otlicers, or otherwife tothe fatisfaction of the Court, fuch cons-
« plaint with the feveral exhibits thercunto annexcd, upon the Pcri-
« tion of such Officer or Officers for that purpofe, thall be read and
« fyled in open Court, and thereupon fuch Barrifter or Attorney (it
¢« good caufe to the contrary be not thewn inftanter by or on bchalt

‘“ of
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« of such Barrefter or Attorney) fhall be held and taken ani be ad-
¢ judged to be guilty of a wilrul breach of this Rule, in contempt
« of the Court, ard thercaf er no motion fhall be made or received in
“ in any Caufe whatever, by or from fuch Barrifter or Arttorney, or
« by or from any other Brrrifter or Attorney on his bchalf, unlefs fuch
¢ fces fo Aue and unpaid fhall be wholly difcharged and paid, or other-
« wile fatisfied unto the Officer or Officers mak ing fuch complaint, &c,

Your Committee are of opinion, that this Rule is not only illegal,
arbitrary and unjuft in the extreme, but attnbutes to the Court a pow-
er, which might become an engine of oppreffion of particular indivi-
duals at the Bar, and is calculated to degrade the profeflion and cxpole
its members to arbitrary punifhment.

The difpofition of the Court of King’s Bench, indeed, to array itfelf
in terrors, is ftrongly evinced by a a fubfequent Rule, by which it is
declared, ¢ that every wilful and unlawful breach of an Order or Ru'e
“ of Practice of this Court (for which no fine or other fpecific punifhe
“ ment is provided in the tody of fuch other Rule) fhall be taken and
« and confidered to be a Contempt of Court in the perfon or perfons
¢ guilty of fuch breach as aforefaid, and punifhed accordingly.”

What breach of a Rule or Order of Court may or may not contti-
tute a Contempt, your Committee apprehend, is a matter of Law fit
to be determined judicially by the Court in each particular cafe, after
the breach has been committed ; but the Coure, in the opinion of your
Committee, has no power to declare profpectively that any breach,
when it does occur, fhall conftitute a Contempt.  The fweeping enact-
ment of the crime of contempt contained in this Rule, your Commit-
tee deem alarming in the highelt degree, as it is impoflible to forefee to
what excefles of injuftice and oppreffion it might not be applied by a
Court which concentrates in itfelf the power of Legiflator, Jury and
udge in proceedings in which it is alfo Party. The gencral power
alfo which feems to be afcribed to the Court * to provide fines and
unifhments’ may very realonably heighten the apprehenfions rhe
Rule is calculated to excite, and from the comprehenfivenefs of the
expreflion ¢ perfon’or persons’” uled in the Rule, others than Officers
of the Court are fubjected to the fevere penalties it inflicts. It
2 would
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would feem alfo from the generality of the ex preffions in the Rule,
that a non conformity with any of its Regulations, as for 1 .ftance, rhofe
which, contrary to law, prefcribe fet forms of words in plealdings, &c.
might {ubjet perfons, proteflional and unprofeflional, to its penalies.
Your Committee cannot exprefs fufficiently ftrongly the fenfe they ena
tertain of the illegal and arbitrary exercife of power, in makiog rthis
Rule, and of the dangerous and oppreflive confequences with which
itis pregnant. The Court appears to your Committee to have .con
determined to enforce an exact compliance with illegal regulations, not
only by the feverity of 1ts punifhments, but by preventing thofe regu-
iations from being openly canvaflcd in the caufes in which they mighe
come in qucftion; for by the fucceeding Rule, it is declared, *¢ that a
¢ point ot Praltice fettled by a Juagmenrt of this Court, and entered
“ on the Prothonotary’s Book of Rules fhall not be re-argued.”” (Seé. 3.
Art. 2.) In the fecond Section of the faid Rules, (Art 11. and 14.)
your Committee have remarked regulations relpeéting Attoraics which
appear to them illegal ; and among these is a Rule, by wh.ch the tegal
mecde of proceeding, when the Attorney of one of the parties 1, a
caufe dies isdilpenied with, and a different mode prefcribed, and allo
a Rule, by which ir is declared, ¢ that an Attorney who fhali appear
¢ for any Party or Parties in any Suit in this Court, thall be held and
‘¢ taken to be Attorney ro fuch Party or Parties in all matters and pro-
e ceedings wtatfoever, collateral and incidental to 1uch Suit, as well
*¢ before as after tinal judgmeni.” The Law ot this Province, 1n the
opinion of your Committee, has very clearly determined +he nature,
extent, and duration of the powcrs of an Attorney au litem, anu ithe
Court of King’s Bench has not only, in the opinion of your Cummite
tee, interpoled its Regulations on the lubject very unnecellarily, put in
doing fo, has contravened the known law of the land.

By the law of this Province, a fpecies of Prefcription, under the
name of ‘¢ Peremption d'inflance” has been eftablifhed, whereby the
dilcontinuance or ceflation of proceedings in a caule during three
years, renders it liable to be difmiff=d, on application to the Court to
that effet. NotwithfRanding this law, the Court of King's Bench at
Quebec has declared by the faid Rules, (Art. 16. Scc 3.)  lhat
“ every cale in which on the part of the Plaintiff or Plainuffs there
‘¢ fhall have been no proceedings for one whole Term, exclufive + ' he

“ Term
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< Term in which the laft proceeding on the part of fuch Plaintiff or
¢ Plaintiffs was had, fhall on motion of the Defendant or Defendants
¢ therein, grounded upon the Certificate of the Prothonotary, that no
« pro-eedings have been {o had, be difmifled, /fauf 4 fe pouvoir. un-
¢ lefs good caule to the contrary be thown by su h Plamntiff or Plain-
« uffs,” and by the 1gth Art of the fame Srction, 1t 1s further decla-
red, * that every Cafe, Suit or Action, in which th-re fhall have been
“ no proceedings whatever for two whole Terms, exclufive of the
. ¢ Term in which the laft procceding was had, fha!l be deemed ani
¢ taken to be deferted by the Parties, and thereupon by the Court
“ ex oficio, difmiffed, fauf 4 se pouvoir, each Party paying his own
¢ cofts: and to this end there fhall be laid before the Court by the
« Prothonotary upon the firlt day of every future Teim, a hift ot all
¢ Cafes, Suits or Actions now or hereafter to be depending in this
«t Court, which fhall have been fo delerted.”

Thefe Regulations are directly contrary to the law of Peremption, and
eftablifh a new Rule of Prefcription, by which the Piainoff incurs
the lofs of his Caufe, by not proceeding during one Term, if the De-
fendant moves to that effect; whereas by the law of the land, he  an
incur fuch lofs only when his neglect to procced has continucd during
three years, nor can his Action afier the lapfe of thar ime be difmif-
fea, unlefs the Defendant demand the difmiffal of 1, and any interve-
ning ftep in the Caufe covers the Prefcription, whereas by the lait of
the 1aid Rules, the power of difmifling it ex oficro, atter two Terms,
is attributed to the Court: Your Committee are of opinion, that the
said Regulations are illegal, unreafonable and arbitrary, in the highett
degree, are molt injurious to the nighis and interefts of his Majclty’s
fubje¢ts, and amount to a denial ot Juthice,

By the 10th Art. of the 7th Sec. of the {aid lat mentioned Rules, it
is ordered, ¢ that no Plea of Exception, Declinctoire, I'rerempioire d la
forme, or dilatoire, be received or fyled, « unleis the paity offiring tuh
¢ Plea, fhall therewith depofitin the hands of the Prothonotary, the
¢ fum of Two Pounds Six Shillings and Eight Pcnce for eachand cvery
¢ fuch Plea, to anfwer the Cofts of the Relpondent or Reipondents
« upon fuch Plea, 1f the fame fhall be difmiffed by the Court, or with-
s drawn by fuch Party, in the proporiion of Eleven Shiliings and

: . 1 h:ght
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“ Eight Pence to the Prothonotary, and One Pound Fifteen Shillings
* to fuch Respondent or R:fpondents.”’

Your Commirtee have alreadv expre(fed their opinion of the illegal
and dangerous precedent fet by the Court of Appeals, in requiring rhe
depofit of a fum of money ro entitle a Party to the exercife of the legal
right of appeal. In the Rule laft cited, is to be found a moft alarming
exercite of the fame power, by which the right of ‘elf defence 1s made
to depend on the will of the Court,and a Plea to the Jurifdiction
evenof rhe Court, or F'xception Declinatoire, 1s not permitted, except
on the term:s which the Court is pleafed to prefcribe.  Yuur Commit.
tee confider this Rule as a moft flagrant violation of the right of the
Subject, and as being illegal and arbitrary in the extreme.

A Rule of a fimilar delcription, is to be found in the 4th Art of the
11th Sec. of the faid Rules, by which it is declared, « that the Party
““ who fhall make option and choice of the Trial and Verdict of a Jury
“ in any Cafe, fhall bear and pay, as well the fees payable to the feveral
“ Officers of this Court, for ftr.king, fummoning and impannelling
“ fuch Jurors as the fees pavable to the Jurors, who in fuch cafe fhall
“ appear and compole che Jury : aad to this end the Paity with his mo-
¢ tion for a Venire Facias, fhall depofit in the hands of Prothonotary
“ of this Court the sum of torty shillings &c. and that without such
“ deposit a motion for a Jury and Fenire facias, or for either, shall
““ not 1n any case be received or fyled.”’

Your Committee are of opinion that the said last mencioned Rule is
illegal and arbitrary.

In these Rules your Committee have aiso remarked Regulations of
a Legislauve nature, as to the proceedings to be observed preparatory
to the distribution of monies arising trom judicial sales, by which the
old course ot proceedings in such cases 1s sct aside, and a new system
introduced ; a conspicuous feature 1n which, is a constructive, admis-
sion of demands to any amount established by the authority of the
Court, whereby the necessity of proof to establish them 1s superscded,
—ard these regulations your Committee are of opinion are arbitrary
and 1illegal.

The
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The occasions on which an Election of domicile is required and the
mode in which it is to be made are derermined by law, and in
no instance is there any specific form in which the Election is to be
made : nevertheless, by the 6th art, of the 12th section of the said
Rules, the Court has assumed to itself a Legislative authority, by
prescribing an Election of demicile in a case in which it was previous-
ly required by Law and by requiring for its validity, when made
without the ministry of an attorney, that it shall be male in certain
prescribed Words, without the adoption of which, Individuals are not

permitted to prosecute the recovery of their rights.

By law also rhere is no prescribed form for an epposition afin de conser-
ver, it is sufficient that it contain the legal grounds necessary for its va-
lidity, and no evidence of the facts on which it is founded need be produ.
ced or fyled at the time it is made : nevertheless the Court by the 7th and

th articles of the 12!h section of the said Rules not only prescribes a set
form in which such opposition must be made, the slightest deviation from
which would render the opposition null and void, but also requires for
its validity the exhibition ot written evidcnce or the depositions of wit-
nesses, or an affidavit of the party, (the taking of which is not authori-
sed by Law) to prove the truth of its contents. The said Rules are in
the words following. ¢ That any opposition made without the ninis-
“ try ofan Atrorney of this Court, whichshall not contain an Election
«“ of a domicile on the part of the opposant at some House within the
« Limits of the City of Quebec under the signature or signatures of the
“ person or persons by whom such opposition shall be made, shall not
¢ be received or filed ; which Hlection shal! be in the form prescribed
“ in the Apyendix to these Rulcs and orders, under the number 78,
¢ and all pleadings, Notice, Rules, Jidgments and other procecding
« which pending such opposition shall thereto relate and be served at
« the Domicile thereby Elected shall be held and taken to be well
« and sufficiently served uponthe person or persons by whom such
¢ Domicile shall be so Elected ¢ 12th Sect. Art. 6.’ Thatevery op-
«. position afin de conferver shall be in the form prescribed in the Ap-
« pendix to these rules and orders under the number 79. and that an
« opposition, afin de conferver, in any other formn fhail not be reccived

« or tyled.”” (Sect. 12. Art. 7.)
“ That
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¢ That with every opposition afin de conferver shall be filed all preus
« wes litterales to he adduced 1n support rhereof, and the depo-1tion of
« 2] wirncffes, whofe tetimony may be neceflary for the support of
« fuch oppofirion, and may legally be received in proof th-reof, and in
¢ default of fuch depofition an affidavit of the party, by whom such
¢ opposition shall be made. in the form prescribed in the appendix to
¢ these rules and orders under the number 80, duly {worn before one
« of the Juftices of this Court or some Commiflioner duly authorised to
« take and make affi lavits to be read and used in this Court ; and that
¢ 1o every oppofition fhall beannexed. a lit of all exhibits, thereby re- .
« quired and therewith fyled, under the fignature of the Attorney ad
« litem, or other perion, or perfons by whow fuch oppofition fhall be

¢ made.”’

Your Committee are of opinion that the faid laft mentioned Rules,
are repugnant and contrary to Law, are arbicrary and imply the affump-
tion of Legiflitive power, and impofe unreafonable and unjuft reftraints
upon his Majefty’s subjects in the exercife of their legal rights.

Your Committee have already noticed inftances in which the Court
has exercised the power of prescribing the Language to be ufed by
parties who require juftice at its hands, but there are many other inftan.
ces of a similar exercise of power, and indced a considerable part of the
Rulrs confifts of Regulations by which a set form of words 1s prescri-
bed f. r pleadings, not:c-s, motions and the molit trivial papers that pro-
ceed from the hands of an Attorney  Such is the minutenefs to which
the Court has descended in this particular, that the words, letters, and
figures, of which a common appearance is to be composed, are autho-
riatively prefcribed, and nc equivalents are permitted. Thefe forms,
for the nioft part, contain nothing of the subflantial part of pleading,
being compofed of Scraps for the intituling of papers, the beginnings
and conclusions of them.  And it has been a matter of furprife to your
Committee that the Court could have ueemed it consiftent with its di=
gnity, or its n.ore Important avocations, to engage in the tdk of fra.
ming formul so infignificant and uielels.

If thefe forms had been merely recommended to the use of the pro-
feflion, no1njury would have arifento the public, and your Com.nittee
would
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would not have demed it neceffary to notice them, but the greateft im -
portance is to be attached to them when it is considered, that a verbal
and perhaps even literal conformity with them is by these Rules made
rieceffary for the attainment of Juftice, and the moft important rights
may be rendered unavailing and 'oft by a deviation from them.

Your Committee, without appreciating the merits or demerits of the
forms in general, are bound to exprels their opinion of the authority
which has been exercifed in prefcribing them.—No {yftem of Laws
requires lefs technical forin than the laws of this Province, and in no
inftance are fpecific forms required or neceflary in Judicial proceedings;
it is futhcient that the pleadings and papers that are exhibited contain
the faéts or matter neceflary 1o entitle the Party to what he dcmands;
nothing beyond this is required. Your Committee are therefore of
opinion, that all the regularions in the faid Rules, whereby tpecific
forms are prelcribed to parties in a caufe, or their Arttornies, are illegal
and arbitrary, are highly prejudicial to the interefts of his Majefty's
Subje(ts, and calculated o defeat, in many cafes, their juft and legal
rights.

In proceeding to examine the Rules of the Court of King’s Bench
for the  Diftrict of Montreal, your Committee will, in th= firft place,
notice generally, without entering into detail, various illegal Regula-
tions, highly injurious to the Rights of his Majefly’s Subjeéts, which
have evidently been copied from the Rules of the Court of King’s
Bench at Quebec, upon which your Committee have already fubmitted
their opinion, and they willafterwards point out the Rules p culiar to
the Court at Montreal, on which it is their duty to report their opinion,

The inftances of Reguiations fimilar to thofe at Quebec, are the fol-
lowing :

1st. The Court at Montreal has arrogated to itfelf the fame power,
as that at Quebec, to make Kules of the nature of Penal Laws, by de-
claring, profpectively, thata non compliance with certain of 1ts Rules,
fhall conftitute the crime of Contempt. '

2d. The Court at Montreal has extended - the power and duties of
Attornies, in refpect of the concerns of the pertons by whom they have

been employed, beyond the limits determined by law.
. D 3d. The
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3d. The Court at Montreal, in imitation of the Court of Appeals
and of the Cours of King’s Bench at Quebec, has made depofits of
certain fums of money, conditions precedent to the exercife of lcgal
rights, by declaring that no Exception Declinatoire (Plea to the Jurise
diétion a la forme, or dilatorre, fhall be received without a previous
depofic of Two Guineas, and by rc_quiring a previous depolfit of fees to
entitie a party to the benefit of a Trial by Jury.

4th. The Court at Montreal, in imitation of that at Quebec, has at-
tempted 10 alter the law of Peremption, and has eftablifhed a new Rule
of Prefcription with refpeét to luits, by dcclaring that the neglect of
the Plaintiff during two Terms, to procecd in his Cause, fhall occafion
the diimifal of 1t, on motion of the Defendanr ; and if the Defendant
do not ask for the difmiffal of the Action, the Court is to exercife the
fame * ex officio”” authonty as the Court at Quebec, by difmifling it of
its own accord, ex mero motd. E

But the Court at Montreal has outftripped the Court at Quebec in
prelcribing limits to the Rights of his Majefty’s Subjects,

By the Rules of both Courts, a fufpenfion of proceedings in a Caufe
for a very thort time, is fatal to the Plaintiff; but the Court at Mon-
treal has even rendered the moft diligent and uninterrupted profecution
of the Phintff’s Rights infufficient to fecure to him the benefit of the
Laws of his Country, by the following moft extraordinary regulation:

¢ And inafmuch as every Plaintiff or Demandant fh-uld be bound to
prosecute his Claim within a reafonable time to a final conclu-
* fion, it 1s ordered that no caule fhall remain on the Rccords of
“ the Court for the purpofe of any further pr-ceedings therein
* being had, after twelve Terms fiom the inftitution of fuch Ac-
“ tion or demand (of which the Term in which the fame was infti-
“ tuced fhall be accounted one) unlefs fufficient caufe be fhewn to the
contrary ; and that either party interefted in the caufe, may on the
firft day of the thirteenth Term, or at any other fubfequent period,
move for a Judgment declaring an abfolute ¢ Peremption ** in the
faid Caufe, and dismiffing the 1ame as aforefaid, or this Court ex
«¢ officio, upon the Certificate of the Prothonotary that the faid Caufe
* has been entered in this Court during twelve Terms as aforefaid,

“ will

(14
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“ will dismifs fuch Caufé, and adjudge an abfolute * Peremption’ of
¢ the fame, with Costs.”

By this extravagant ftretch of authority, the Court at Montreal has
afflumed to itlelf a difcretionary Power of determining the duration of
a fuir at Law and aliho twelve Terms are allowed by this wule for
bringing 1t to a conclufion, whatever the nature of the proceedings
may be, and whatever caufes of delay may occur, even this period of
time may at the pleafure of the Court (if this exercife of s Power
be acquiefced in) be ftill further abridged, and the right to legal re-
medies in the Court at Montreal become merely nominal.

~ Your Committee are of opinion that the faid last mentioned Rule is
illegal, arbitrary and destructive of the most important rights of His
Majesty’s Subjects, and that in making it the Court has committed a
most unjustifiable ufurpation and abufe of authority.

By the Provincial Ordinance 25 Geo. IIL c. 11. for regulating the
proceedings in the Courts of Civil Judicature, the mode of profecuting
demands 1n the Courts is prefcribed, and the fervice of a Writ of
Summons and declaration on the Defendant is neceflary to render the
Defendant amenable to their Jurifdiction and enable them to take cog-
nizance of the Plaintiff’s demand. Neverthelefs, the Court at Mon-
treal, in defiance of this Law, has prefcribed a different courfe to be
purfued in certain cafes, by declaring, ** that every Barrifter, Advocate,
« or Attorney, who may be in pracrice in this Court, and not have ab-
« fented himielf for twelve months, and all the feveral Officers of the
« Court fhall refpectively be held and confidered as perfonaliy prefent
¢« to anfwer every legal claim, fuit and demand, that may be preferred
¢ againft either of them by any perfon whomfoever, and fhall be bound
¢to anfwer the fame, without the fervice of the procels of fummons
s requiring an appearance to anfwer any fuch demand ; the courfe of
« proceedings being in every other refpeét conformed to according to
«¢ the General Rules of Practice.”” (Sect. 7. Art. 8.)

Your Committee are of opinion, that the faid laft mentioned rule hath
been made contrary to law and is arbitrary, and implies the affumption

of legiflative authority.



25

By the Provincial Ordinance of 25 Geo. III. C. 2. Art. 4. a creditor
is entitled to a Capias ad refpondendi:m, or attachment againft the body
of his debtor, upon an affidavit ¢ That the defendant is perfonally in-
¢ debted to the plaintiff in a fum exceeding ten pounds fterling, and
« that the defendant is immediately about to leave the Province, &c.”
Under this Ordinance it has always been confidered that the right to an
attachment againft the body is given only when a debt to the amount
{pecified in the Ordinance 1s due, and that it cannot be obtained on de-
mands for unliquidated damages ; neverthelefs, the Court at Montreal
has made the following Rule: ‘¢ It is ordered that in every cafe where
¢ 3 plaintiff may under any fpecial circumftances of cofts, trefpals, or
« perfonal injuries to him done by the defendant, apply for a Capias ad
“ refpondendum, to hold fuch defendant to fpecial bail in the due courfe
“ of preceedings thereupon, he fhall by his affidavitin that refpect to be
« made, over and above fwearing to a precife amount of damages fus-~
“ tained, be bound in the faid afiidavit fully to ftate the feveral grounds
« and circumftances of fuch cofts or perfonal injuries and damages, in
¢¢ order that the Judge taking fuch afhidavit may, in tus difcretion, make
“ fuch order for bail as to him may apprar reafonable from the circum-
« ftances of facts depofed 1n iuch affidavit, whether for the fnm fo de-
¢ pofed to or any leffer {fum, if any {uch order for bail may be reafona-
¢ ble to be made thereon, and without fuch {pecial grounds to be ftated
‘« as atorcfaid, that no Writof Capias ad respondendum as aforefaid, for
¢ coits or perfonal injuries, be granted or awarded.”

By this Regulation, contrary in the opinion of your Committee to the
faid Ordjnance, the nght to an attachmnne againft the body, on a de~
mand for unhquidated damages, 1s recognized.  This right fo recog-
nized, 1s at the fame time fhackled with new reftrictions, and your
Committee have remarked with lurprile that an affidavit of a {pecific
fumn of damages is required, and at the fame time a difcreuonary power
1s given to the Judge to fix the amount tor which bail 1s to be taken ac
any lefler fum which he may think fit.  Your Committee are of opinion
thac the laid Regulation s iilegal and arbitrary, and implies the affump-
tion of legiflative authority.

By law. perfons entitled to writs of attachment known by the names
of Saisic-Revendication, and Saisie-Arrét, may {ue out the fame and

Caufe
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caufe them to be executed, without any pecuniary depofit in the hands
of the Sheriff, to whom the law has given a {pecial lien or privilege on
the effects he may attach under fuch procefs, in virtue of which he is en-
titled to retain them till the expences incurred in confequence of the
feizure of them be paid. Neverthelefs, the Court at Montreal has made
the following Rule : *“ Whereas the execution of Writs of Saisie Re-
« yendication or Saisie -Arrét, in the hands of the defendant, are fre-
« quently attended with unreafonable charges upon the Sheriff’s office
« and duty, and might be highly prejudicial to the rights of perfons in
« the legal poffeffion of chattels and effects fo feized ; It is ordered thac
« every plainuff fuing out fuch writ fhall be bound, upon the delivery
« of any fuch procels to the Sheriff, to make and deliver to the Sheriff
« fufficient advances in money for the neceflary expences in the execu-
“ tion of every fuch writ, or otherwife fatisfy and fecure the Sheriff for
« the prompt payment thereof : and failing fo to do, the Sheriff may
« refufe to receive the faid writ, or to proceed in the execution of the
« fame, and that in every cafe where the Sheniff may execute fuch writ,
«¢ his recourfe for the payment refpecting the fervice of fuch writ, and
« the advances to guardian or record, fhall be againtt the plainuff per-
« {onally, and not upon the goods which may be attached.”” (Scc. 36.

Art. 8.)

It muft be remarked with furprife, that the provifions of law are not
only fet afide by this regulation, but a difcretionary pewer is given to
the Shenff to ~fk what fum of money he pleales as the condition upon
which he will execute, or even receive, the King’s Writ, and it is thus
made to depend on his will and pleafure whether an injured man fhall

have the remedies given him by law.

Your Committee are of opinion, that the faid laft mentioned regula-
tion is illegal and arbitrary, and a grofs violauon of the rights of the
{ubject, and implies the affumption ot legiflative authority.

The law of Canada, at the fame time that it provides remedies for
creditors, has lo regulated the exercife of them as to preclude iajury or
iniuftice 1n enforcing them, and the wildom of 1ts provifions refpecting

in
the remedy by Saisie. Arrét, cannot be called in qucftion.  Neverthe-

lefs, the Court at Montreal has taken upon atlelf to tupply (uppoled de-
ficiencies,
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ficiencies, and make corrections of the law on that head, by the follow-
ing Rule : * Whereas under the prefent courfe of practice, it may hap-
« pen that upon the fervice of a Saisie Arrét at the dernier domicile of the
« Saisi, duly ce rtified, final judgment may be made againft the Tzers
« Saisi for the principal debt due to the plaintiff, although the Ziers
“ Saisi may never have received the Writ of Saisie, nor have had fuch
* reafonable knowledge of the fame, as under the peculiar circumftance
«¢ of his fituation he was enabled to appear thereupon, and make his de-
¢ claration conformable to law ; in order, therefore, to prevent the
“ manifeft injuftice that may be done by fuch conclufive judgment; It
“ is ordered, that in future no conclufive or final judgment fhall be
¢ made againft the Tiers Saisi for payment of the plaintiff’s debt by
¢ reafon of his non-attendance and anf{wer as aforecfaid, unlefs it fhall
‘ appear that the fervice of {uch Saisie Arrét and notice had been per-
“ fonally made to and upon the Tiers Saisi ; and that in every other
“ cafe of legal fervices at the domicile, the judgment to be awarded a-
“ gainft a Trers-Sarsi, in default, will be provifional, admitting fuch
“ Tiers Saisi to appear at a future day and take off fuch default, and
“ make anfwer to the Saisie or attachment, or thew caufe upon the ir-
“ regularity of the fervice of fuch writ.”” (Sect. 39 )

It would appear from this as well as other Rules, that the Court at
Montreal knows no bounds to its authority, and that imaginary incon-
veniencies and defects will induce it to exercife a Legiflative Authonity,
and your Committee muft exprefs their opinion, that in this, as well as
n the many preceding inftances, the Court at Montreal has arrogated
to itlelf powers which belong to the Legiflature only, and that the faid
laft mentioned Regulation is altogether illegal.

) Your Committee apprehend it is not the bufinefs of the Courts of Jufe
tice to prefcribe to parties the grounds and language they are to adopt in
fhen‘ pleadings, but to determine upon the fufficiency and effect of plead-
Ings after they come before them, nor can they without viclating the prin-
ciples of law and reafon, compel parties to make ftatements and admiffi-
ons in thelr pleadings, and exhibit evidence, contrary to their incerelts:
Your Committee feel themfelves therefore, called upon to notice two
extra ordinary Rules of the Court at Montreal with respect to pleadings,
by which fuch Regulations are made. | |
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By the firft, it is declared, * whereasactions are frequently inftituted,
¢ and decla:ations thereupon framed conformable to altions in England,
« of »flumpfit with general counts therein contained, for grols 5 ms
« thereby claimed, without ftating in fuch declarations what parr thereof
<« may have been paid, or fhould not reafonably be claimed by, or ad-
« judged to the Plainuff and to which attions general pleas of non al-
« fumpfit have been made, and various grounds of defence thereupon
s paifed, and claims made of evidence to be adduced, that could not
« have been forefeen by the Plaindiff, under fuch general pleas, ard
¢ which may be highly prejudicial to the the parties, it is therefore or=-
* dered that on any fuch a&ions the Plaintiff fhall generally flate all
« fi.ch deduéions from the grofs Sums cla:med, as may be in his know=
« ledge, and fhall, by his demand, declare and claim the precife balance,
« or monies due by the reafon of fuch affumpfit, undertaking or pro=
«« mife as aforefaid, and for recovery of which the defendant may be fued
« and that oo the return day in fuch action, the Plainuff fhali fylcan ex-
« hibit, ftating the precife amount of hisdemand, and in fuch ftatement,
« fhall infert and fet down all matters that may have been received,
« whether in money or other valuable thing which ought to be deducted
« from the grols amount of fuch general demand as aforefaid, and upon
«¢ which exhibit fhall be written a notice to the Defendant of the precile
« amount of the Plaintiff’s claim, and for recovery of which the De-
« fendant is prolccuted in the {aid action, and failing fo to do, the De-
¢ tendant fhall not be bound to anfwer the Plaintifl’s demand, or be
« adjudged in default on the notice aforefaid, and that every plea to any
« fuch action of afflumpfit thall contain the [pecific grounds of defence |
¢ ypon whichthe Defendant may intend to adduce evidence in fupport
« of any matter to be offered againt the Plsintiff's demand, and that no
« evidence, verbal or written, fhall be received in any fuch altion, but
« upon and 1n {upport of fuch fpecial matiers alleged in defence, and
¢ that may have dire relation thereto, and the Plawntiff’s demand *
(43 Sect.) By thefccond of the rules above reterred to, it is declared,
« whereas the practice of fyling general pleas upon plain demands under
<« an Adée authentique, which require noevidence on the part of the
« Plainuff, and the Defendant under fuch general plea demanding a
« night of enquéte or proof, has been attended with greac delays ; 1t is
« ordered, that whenfoever a Plaintiff may pralecute an action upon an

"« déte
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% ASe autbentique, and upon which a&i~n no verbal teftimony may be
“ requifite to fupport the Plaintiff's demand,' that every plea to the
« merits of the PlaintifPs action fhall contain fpecific grounds to be
« fet up in proof, to leflen, exonnrate and difcharge the defcjndant
« from fuch demand, and upon which fpecial grounds of evidence
¢ may be legally adduced, and that failing fuch specific grounds of
« defence, the Plainuff may of right fet down the Caufe on the
« Diary or Réle de drosit for hearing and judgment on the inerits,
« withrut proceeding to fet down the caule on the Diary or Role d’En-
« guéte for proof, previous to fuch hearing on the merits.” (Sect x1.)

- Your Committee are of opinion that the faid laft mentioned regulat-
ions are contrary to the principles which ought to govern the adminis-
tration of Juftice, and are illegal and arbitrary and 1mply the aflumption
of Leg.flative authority,

Inthe Rules of the said Court of Montreal there are various regula-
tions upon the subject of Bail, by which that Courz, in the opinion of
your Committee hath exercised legislative authority, and the legal obli-
gartions resulting from the Bail Bond to the Shenff, are thereby mo-
dified and in some cases even cancelled.

By the Provincial Statute 418t Geo. IIl. Chap. 2. Sec. 2. it is enac-
ted, ¢« That in all actions oppositions and suits, prosecuted before the
*“ Courts of Civil Jurisdiction in this province, by any person or per-
¢ sons residing without rhe pro vince, whether such person or per-,
«« sons be subjccts of His Majcfty or not, the Defendant or Defend-
¢ ants, or others concerned may demand and obtain good and suffici-
* ent security at the discretion of the said Court for the payment of
« their costs, in-case the Plaintiffs or prosecutors should tail in fuch
“ their said actions oppositions or other suits, and all proceedings shall
* be staid and suspended, until such security shall have been offered
¢¢ and received.”

Without regard for this positive enactment of the Legislature, the
Court at Montreal preterring its own Wisdom to that of the Legislatu-
re and in contempt of its authority has made Regulations totally diffe-
rent and repugnant to the said Law, by declaring * That where any

¢ perfon
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“ person not resident within this province may prosecute any orignal
« or incidental demand or claim, by intervention and opposition, he
« shall be bound within two days after the same may be entered in
s« Court to give security for costs 1f a motion may be made for that
«¢ purpose to answ r the opposite party’s Costs, if such plainuff or
« claimant, should fai to make good his demand; and thac every party
« legally entitled so to mave shall obwain as of right an order for se-
« curity being duly entered within two days after such motion, and on
« failure thereof that the action, claim, demand, or opposition afore-
« said shall be dismissed with costs.”

« And it is further ordered that every person who may be entitled to
« such security tor costs, shall be bound to move therefor within the
«« period ot tour days from the entry of the action or claim aforesaid
« otherwise he shall be hzld and considered as having waved and
«« relinquished his right to security for Costs as aforesaid ¢« (Sect. 9.

% Art, 1. 2and 3.)

These regulations contravene the said Statute in the following points,
1st The statute limits no time within which security for Costs is to
be given, whereas the Court has fixed the short limitation of two days.

and. The statite subjects the plaintiff non resident to a su:pensiin
of proceedings in his cause till he give securiry' for costs, whereas the
Court at Montreal subjecis him to the loss of his action if he do not
give security wichin the tume it prescribes —3d. The statute limits no
time within which the Defendant is to move tfor security for costs, whe-
reas the Court compels him to move for it within four days, and in de-

fault of his doing so deprives him of the right altogether,

Your Committe are therefore of opinion that the said last mentioned
Regulations are manifeftly contrary to law and have becn made in de-
fiance ot the authority of the Legislature.

By the provincial ordinance of 25th Geo. IIL. Cap, 2d. Art. 12.
either party in a cause may obtain the examination ofa Witness about
to leave the province upon an affidavit required for that purpose and this
right it has been determined and admitted belongs to either party as

well before as after issue joined:
Never-
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Nevertheless the Court at Montreal has laid restraints and reftric-
tions on thisright by declaning * That no examination of any wirness
« about todepart the province shall be had or taken 1n any cause during
« any Term or sitting of this Courrt, unless 1ssuce be joined on the me-
¢ rits or matters of fact in controversy between the parties, the examie
« pation of a party on faits et articles as provided by the Rules of
¢« Practice excepted.””

« Nor shall any such examinationof a witness about to denart rhe
¢« province be heard or taken in any cause on rhe part of the Defendant
« where by the Rulcs of Practice such Defendant oughr to have pleaded
¢« to the merits an i hath no: donesu.  Nor shall any such «xamination
¢ ofa witness, be had or taken on the part ot the plaintiff, where by the
« Rules of Practice he should have replied to the Defendants Plea or
« taken issue on the merits and hath not so done prvious 1o his appli-
¢« cation for the examination of a witness as aforesaid.” (27th Sect.
Art. 5and 6.

Your Committee are of opinion that thesaid laft mentioned Regula-
tions are repugnant to the said article of the provincial ordinwnce last
cited and are illegal and arbitrary and 1imply the assumption of Legisla-
tive authority.

By the 21st Art. of the 22d title ¢f the ordinance of 1667 being part
of the Law of this province, parties aie prohibited from examining
morc than ten witnesses to onc fact, on pain of beariny the expences at-
tending the examinution of a larger numiber even tho’ the couts e finall
awarded to them. The words of the ordinance are “ Défendons a,x
“ parties defaire ourr en matidre ctvile plus de dix Témoins sur un mémne
“ fait, et aux Fuges ou Commissaires d’'en eniendre un plus grand nm.
““ bre: autrement la paviie ne pourra pretendre ie remboursement des Sfoas
““ qu’elle aura avanceé pour les faire ouir, encore que tous les dépens du
S procés lus sovent adjugés en fin de canse.”

Notwithftanding this law, the Court ar Montreal has made the fol
lowing regulations < the Court having taken into confideration the a
« bufes that are liable to be committed by the allowance for the Subpee-
“ naing and attendance of any unlimited number ot witnefles whaifoever

€« in
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** in caufes brought to iffue in this Court; Icis ordered that from and
«« after this day in any caufe wherein witnefles fhall be fubpoenacd to
¢ appear and give evidence inthis Court, no allowance whatever on
¢ the taxarion of cofts in ravor of the one pariy againtt the other fhall be
« made for fubieenaing and attendance of more than fix witnefles (if {o
“ ma-y +herefh Il b ) for eachiffue that may be propely joined bee
tween the parties, thould there be more than one 1nany caufe.”

-

«- And wh reas by the Rules of Practice no party inany caufe hath a
¢ right 1o tax cofts againft an oppofite party for the cxamination of more
« than fix witn fles upon any iffue raifed in fuch Caufe; yet the oppofice
¢ party 1s trequendy put to charges & expences in reipect to the exami=-
¢« pation of witnd{lcs above the number allowed, it is theretre ordered,
¢« th.t no further cxamination of witnelles abouve the number of fix as
*« aforefaid fhall take place, unlefs the party moving fur the fame do firft
“ tendar and pay to the Attoiney ot the eppofite party fix fhunlings and
“ cight pence cofts upon cach witrels so to be examined above the
« numberaforefaid.  Nor fhall any cofts be taxed t. any Attorney, as
« between Attorney and Client, for the examination of a greater num-
¢ beo than fix witnefles, on any iffue as alorefaia’ (>ect. 27, Art. 1 and

28.)

Your Committee are of opinion that the faid lat mentioned regula-
tions are evidendy contrary (o law and realon, and inconfiitent with the
firtt duues o1 a Court ot Jultice, and impole reftnctions, reftraints and
burthens upQ His Vajetty’s Subjects, 1n the profecution and defence
of their nghts, whereby the atrainment of Juftice may in many cales be
impeded or altogether prevented.

Among the regulations of the Court at Montrealis a rule by which
parties who muke demands in that Court,are in_certain cafes exemp-
tes from any procf atall in fupport of them. The Rule s in the fol-
lowing words ¢ whereas it trequently happens that in caules where it
« appars that the Detendant 1s 1n a ftate of Decomfiture, motions are
« made and orders grantéd for calling 1n the feveral Creditors of fuch
«¢« Debror  to appear in the {aid caufe, and acteft their refpective claims
“¢ upon the effcets and eftaie ot the faid Debtor previous o a distribution
¢ of the fame : it is ordered that the Plainuit or Detendant, or any one

E 2 . ' of
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“ of the Creditors of fuch Debtor may object to any claim which may
 be made in confequence of any advertifement and pubiic notice as
¢ aforefaid. and controvert and oppofe the fame, provided fuch Plainuff
« or Defendant or any fuch Creditor as aforefaid fhall, within the tpace
“ of ten days after the fyling fuch claim, fyle his oppot:tion therero,
« and if the Claimant may refide in this Cuty, or have a domucile therein,
“ give no.ice to the claimant of {uch oppofition, and require the faid
*¢ claimant to fupport the fame before this Court by tuch legal courle as
¢ is obferved in the fupport « f claims or oppofition, and 1t1s further or-
«“ dered that every claim made in conlequence of any public notice as
‘ aforefaid, by any perfon refiding in this City, or who may have clected
«« a domicile therein, and fuch el &ion of domicile be entered of record
“ with the claim aforcfaid, and which may not be oppofed as atoictaid,
“ fhall be confidered and held to be admitted by all the parties intereit.
‘“ ed thereupon, as legal and juft, and as fuch adjudged by this Court
“ upon the diftribution of ary debtors effects and eftates as atoictaid,
“and 1t 1s further ordercd that the above Kules fhall apply and be con-
“ fidered as bindirg whenever creditors of any deceated perfon may by
« public notice ke called before the Court to affert their retpective cre-
* dits upon the effcéts and cftate of fuch deccaled perfon ; that the pre-
“ {ent Kule fhall be held alfo to extend to all claiins made by oy p-fitiun
“ 4 fin de conferver, upon monies lcvied and rcturned by the Sheiniff on
* any writ of execytion fued out from this Court.” '

The courfe of procecdings upon oppofitions and interventions or
claims, as they arc called in this Rule, has always been fimilar to that 1n
original actions, and boih law and reatcn concur 1n requiring proot to
fubftantiate demands before they are allowed.

" Your Committee are of opinion that rhe faid Rule is illegal, arbitrary
and unjuft, and implies the aflumption of legiflative authoruy.

TheCourt at Montreal has notonly by itsauthority fuperfeded in certain
cales the neceflity of proof required by law, but it has alfo altered the
mode of receiving it 1n the mott effential peint, its publicity, by trans.
ferring the adduétion of it from the open Court to a private chamber
there to be received in fecrecy, and this in direél contradiction o mé
Statute Law of the Frovince.

By
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By the Provincial Ordinance of the 25th Geo. 111. Chap. 2. Art. xi.
for regulating the proceedinzs in the Courts ot Ci-il judicatu e, it is
enated, that inall caufes noctried by a Jury, and where the trial ** is to
““ be by the depofition of witnefles, and by proof, as at prelent ufed in
“ His Vviajefty’s faid Courts of Common Pl as, the Court fhall, after
“ iffue joined on the merits of the caufe, in the manner as hereafter
“ exprefled, appoint a dav for hearing the evidence of th- partics, pliin-
“ tiff and defendant, and caufe the fame to be taken down in writing by
‘“ the Clerk of the Court, i open Court, and figned and fworn to by
“ each refpeltive witnefs, fave and exrept as hereatter provided for,
 witncfles abfznt by reafons of ficknefs, or of departing the Province.”

In requiring that rhe proceedings of His Majefty’s Courts fhould be
public, and evideace taken in open Court, this law 1anttione.: whit had
been previoufly the praétice of the Courts under the Eng'ifh dominion,
and, until the making of the Rule reterred ro, the depofitions of witnes-
ses, and the examination of parties on interrogatories ( Fauts et Areicles)
had always been taken in open Court, 1n the prefence of the Partics or
of their Atutornies. Neverthelefs the Court at Montreal on the 20th
April, 1811, pubhfhed the following Kule. * [t is ordcred that rhe
¢ an{wers to the interrogatories ot every party to be examined on Faurs
“ et Ariicles, fhall be received and ingroflied by one of the Prothono-
‘¢ taries of this Court, from the Declaration of the examinant, and not
¢ in the pretence of any adverfe party, nor in the prefence of any Attor-
¢ ney of either of the parties in the caufe ; and the faid anfwers, when
* {o ¢ngrofled, fhall be biought into this Courr, (or vefore the jJuages
“ fitting in vacation, when fuch examination may be appointed tv bde
¢ .ken 1n vacationy) there 1o be received upornthe vathot the party to
“ be examined and not otherwite. *” (Sect. 29.)

Your Committee are of opinion that this rule has been made in ma-
nitcdt violation of the faid Urdinance, 1s contrary to the principles wii.ch
ought 10 govern the adu.iniitration ot Jultice, mightin mary cules ve
dettrective of the noeft inpertant nghts of individuais, and 15 a mott
cangerous and arbitrary iusovationin the proceedings of bits Majedty s

Courts.

By
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By the 1t art of the 31, title of che Ordinance of 1667, an obli-
gation is jn.peratively laid on all Courts of Juftice, to make the award.
ing of Coftsa confequence of fucce(s in ull Julicial Proceedings, and
all difcretionary power over colls is tak-n from the Courts, ¢* toute par-
© gie, (says this Law,) priac/pale ou intervenante qui Sfuccombera &c.
“ fera condamnle anx dépens indcfiniment fans que fous prel-oxte d’équité
“ pariage davis on pour que qu'autre cuufe que ce j:l, elle en puiffe étre
“dechargée And alterwards, © vowdon: (continues this Law,) qu'ils,
¢ (les Joyems,) soient taxés e ertu de notre prefen’e Ordomnance au profit
‘“decelui qui aura obtenu acfiniiivement,cncore qu'tls n'enffent pas été ad-
“jug s, fans quils peaffent érre modérds, liguidls me réserves.”’

By the Provincial Starvte of the 41, Geo. 111, c. 7, Set. 17,1t is
enacted ¢ that the Cowts of Criminal and Civil Jurisdiction, within
“ this Province, thall have powerand authoricy within their refpective
« Juntiiction, ro make atable of fees for the oflicers of the {a1d Court,
“ th: which table the laid Courts of juftice may «lter and correct from
““ time to time, as they fhall fee necetiary : and the (aid othcers of the
“ faid Cousts relpectively are hereby directed to conform to the fame.”

Altho’ under the firft of thefe Laws, parties are intitled to recover
from their adver(arics the colls of the Juiicial Proceedings, in which
they have becen fuccefstul, and altho’ in virtve of the fecond, tables of
fees have been fiamed to regulate in all cates the amount of fuch coits,
according .o the nature of the lervices performed, and altho’ bocth
paruies and Attornics have an ungueftionatle legal right to reccive the
colts to which they are legally intitled, according to the icale of allow-
arce eftablithed by the tables of fees, neverthelefs the Court at Mont-
real, 1n violation of both thole laws and ot the rights of parties and 1=
tornies, pubiifhed the following Rule on the gth April, 1312, “ 1t s
¢ ordered that no general rule or this Court, granuag tees upon certain
* buiticis to be performed in cawes theicin inthituted, fhall, 1n aiy
* manncr, be confidered to extend, to 1 n1t or rettrain any judgine.. ,
* or order of this Court, upon any o atter betore i, wherein the Court
 upon the circumftances of tuch maiteis or bufinets thall award and
“ adjudge afpecific um toany party thereupon,and any tuch particular
‘“ ouder urjuagement tor cofts that may be made, fhall detcimine aud
“ canclude the nghts of cvery peifon therein interelted 3 and 11s o=

¢ ther
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¢ ther ordered that no general allowance of fees, by any Tariff or rule
« of this Court fhall be confidcre i as granting a richt to fuch fees for
¢ any bufinels perfo‘{}med wheniever this Court, or any Judge thereof,upon
“ the taxation of Cofts fhall not confider fuch bufinc(s to have been re-
« gularly and neceflanily performed.”” (Setion 40 )

Your Coramittee are of opinion, that the faid 11t mnentioned Resi-
lation is altogether illegal and arbitrary, and dzfigned to veft in the
Judges a diferedivnary power inconfittent with law and juttice, and ma-
nifeftly tending to the oppreffion of his Majefty’s Subjects,

By the Provincial Starute 20 Geo. I1I. ¢ 2. Art. 38, Imprifonment
of Debtors for the fatisfaction of Judgments in certain cales is per-
mitted, and it 18 provided, that upon affidavit of- the dobrer, that he is
not worth Ten Pounds, the Plaisuiif thall pay tothe Detendant for his
maintenance, &c. 3s. 6d. per week, or an increald allowance. not
exceeding five fhilljngs in time of fcarcity, ani it 1s enacted, * that
“ fuch payment fhail be made in advance on Monday in every week,
“ in failure of which, the Court from wheace the exccution 1fied fhail
 order the Detendant to be relcafed.”

Under this law, the Creditor fatisfies the obligation impofed on hin,
by paying the allowance to his Debtor in the courte of Moncay 1n every
weck. The Court at Montreal have thought proper to lay down a dit-
fercat Regulation, by giving the Creditor only part of the day in-
ftead of the wlole, allowed by law, to make the payment rcquined of
him. The words of this Rule, which was pulbl fhed on the 20ia A il
1812, are, * ltis ordered thatin future, cvery aluneniary poafion o
“ to be allowed to D:btars in Gaol fhall be ma.ic o5 eacii vonday on
¢ or beforc Twelve o’clock tn :he forenoon.”” (5.t 42)

Your Committee are of opinion, that the faid Rule is evidently ccne
_trary to the faid -Ordinance, aud 1mnplics the aillumption ot Legiilauve

Authority.

Your Committee will here conclude the {peciiication of the princi-
pal Kules of the faid Courts, which, 1n their opii n, are repugnant

- and contrary to law. The innovations which have oeen made oy h-te
Rulcs
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Rules in the Laws of the Country are fo numerous and important, the
authority they atrribute to the Courts fo. arbitrary and defpotic, and
many of them are calculated to produce fuch injurious confequences,
thar your Committee are of opinim, that while th-te Rules are act-d
upon, and the principles whi- h Jictate 1 them influence the Courts of

uftice, his Majefty’s Subjeéts in this Province will not enjoy the bene-
fits of their Conftitution or Laws, their Rights will ceafe to be fecure
under the proteétion of the Laws and depend altogeiher upon the
Avctuating wiil of the Judges. The Rules of decifion will vary with
the Tribunals that are reforted to; what is deemed law at Quebec, wiil
not be so at Montreal, and what has been determined to be Law at
both places «n one day will, at the pleasure of the Judges, cease to be
so on the following day.—#Hlence an universal uncertainty in Civil nighrs
will be produced wich all the evil cansequences thence arising.

Your Committee are the more strongly ured to express this opinion
of the evils to be appiehended, as the Court of last resort in this pro-
vince, from the peculiarity of its conltitution, 1s not hikely to obviate or
miugate these evils—The Chicf Juttice of the province and the Chief
Juttice ot the King’s Bench at niontreal preside 1n that Court, 1n ape
peals trom the Courts of Urniginal Jurisdiciion in which they also respece
tively presiue as Chict Juluces. Both these Gentlemen concuried 1n
framing the Rules ot Pracuce of the Court of Appeals, by which the
first encroachu.ents on the Legislative authorny were made, and (hey
have since exercised 1n their respective Courts the powers assumed by
the Court of Appeals—No corrective theretore, can be expected 1n the
Jacter Court.  1tis from the consitutional measures to be adopted by
the Asscnbly ot Lower Canavaonly, that correcuon ot present abuses
and security against the renewal of them 1n tuture can be expected.

Upon the aforesaid Rules of Practice, your Committee have come to
the following Refolutions :

RESOLVED, that it is the opinion of this Committee, that the Eighth Section of
the Rules of Practice of the Court of Appeais, wherevy the depotit of
a fum of Money not required by law, is made ueceffary to entitie a Party
to a Writ of Appeal, 1sillegal and aroitrary, and of the most danger-
ous exampie; and that the faid Court hath thereby affumed Legiflative
authority. RE -
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REsoLvED, that it is the opinion of this Committee, that the Thirtieth Section of
the Rules of Practice of the faid Court of Appeals, whereby the right
of Appeal from an Interlocutory Judgment is barred, unlefs moved for
within the time prefcribed by the Court, is illegal, arbitrary & deftructive
of the Rights of His Majefty’s Subjects, and that the faid Court hath
thereby affumed Legiflative Authority.

REsoLVED, that it is the opinion of this Committee, that the Ninth Section of the
Rules of Practice of the Court of Appeals, in{o far as it makes a Writ
of Appeal returnable out of Term, isillegal and arbitrary, and that the
faid Court hath thereby afflumed Legiflative Authority.

REsoLveDp, that it is the opinion of this Committee, that the Tenth Section of the
Rules of Practice of the Court of Appeals, whereby a Prothonotary by
not making a return as therein mentioned, is rendered guilty ofa con-
tempt, is illegal and arbxtrary, and that the faid Court hath thereby af-
{umed Leglﬂatlve Authonty

REsoLvED, that it is the opinion of this Committee, that the Thirteenth Section
of the Rules of Practice of the Court of Appeals, whereby the Service of
a Writ of Appeal upon a perfon who has been Attorney, ad litem: and on
an Attorney ad negotia is declared valid, is illegal and arbitrary, and
that the faid Court hath thereby aﬁ'umed Legiflative Authority.

REsoLvED, that it is the opinion of this Committee, that the Sixteenth, Seven-
teenth, Eighteenth and Nineteenth Rules of Practice of the Court of
Appeals, whereby regulations are made relatively to the fyling of reafons
of Appeal and Anfwers, "are illegal and arbitrary, and that the faid
Court hath thereby affumed Legiflative Authority, and hath attributed to
itfelf a moft dangerous power of making Orders and Judgments ex officio
as it is called, inconfiftent with its Judicial functions, and amounting to
a denial of Juftice.

REsOLVED, that it is the opinion of this Committee, that the Twenty-firft Section
of the Rules of Practice of the Court of Appeals, whereby the power of
difmiffing ex gfficio appeals in which cafes have not been fyled within Ten
Days, and of excluding Refpondents who have not fyled cafes within
that time, from the beneft of a hearing, is attributed to the Court, is
illegal and arbitrary, of moft dangerous tendency, and amounts to a de-
nial of Juftice, and that the Court hath thereby aflumed Legiflative
Authority.

I\ESOLVED, that it is the opinion of this Committee, that the Twenty-fourth and
Twenty-{ixth Scctions of the Rules of Practice of the Court of Appeals,
whereby the Clerk of that Court,3without the counfent, privity, or know-
ledge of either of the Parties in a caufe, is required to fix the caufe for
hearing, and whereby the Court attributes to itfelf the power of difmif-
img ex officio appeals so fixed for hearing, even tho’ both parties fhould
be abfent, is illegal and arbitrary, and amounts to a denial of Juftice,
and that the Court hath thereby affumed Legiflative Authority.

Re-
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ResoLvER, that it is the opinion of this Committee, that the Fourth Art. of the

Second Section of the Rules of Practice of the Court of King’s Bench at

" Quebec, whereby Barrifters and Attornies are rertdered guilty of a con-.
t?mpt, and fufpended for non-payment of fees, is arbitrary and illegal,
unjuft and oppreflive, and that the faid Court hath thereby affumed
Legiflative Authority.

REesoLvED, that it is the opinion af this Committee, that the 1st. Art. of the Third
Section of the faid laft mentioned Rules, whereby a general enactment
of the crime of -contempt for a breach of any of the faid Rules is made,
is illegal, arbitrary, and oppreflive in the higheft degree, and the faid
Court hath thereby aflumed Legiflative Authority.

ResoLvED, that it is the opinion of this Committee, that the Second Article of the
‘T"hird Section of the faid lalt mentioned Rules, wherebypoints of Prac-
tice are not permitted to be re-argued, is illegal and arbitrary, and cal-
culated to prevent the fair and open difcuffion of litigated points in the
faid Court. :

RESOLVED, that it is the opinion of this Committee, that certain Regulations in the
faid Rules of Practice, contained in the Eleventh and Fourteenth Arti-
cles of the Second Section of the faid Rules, whereby the legal mode of
proceeding when the Attorney of one of the Parties in a caufe dies, is
difpenfed with, and a different mode prefcribed, and whereby the pow-
ers and duties of an Attorney are continued afrer final - Judgment in all
matters collateral and incidental to the Suit, are illegal and arbitrary,
and that the faid Court hath thereby afflumed Legiflative Authority.

REso1.vED, that it is the opinion of this Committee, that the Sixteenth and
Nineteenth Articles of the Third Section of the faid Rules, which, con-
trary to the Law of the Land, establifh a new rule of prefcription, where-
by the Plaintiff incurs the lofs of his caufe, by not proceeding during one
‘Term, if the Defendant moves to that effect, and whereby the power of
difmifling a caufe ex officio after two Terms, is attributed to the Court,
are illegal and arbitrary, are fubverfive of the juft and legal Rights of
His Majefty’s Subjects, are of moft dangerous and injurious tendency,
and amount to a denial of Juftice, and that the faid Court hath thereby
aflumed Legiflative Authority. '

ResoLviD, That it is the opinion of this Committee, that the Tenth Section of the
faid laft mentioned Rules, whereby a previous depofit of Money is re-
quired ta entitle a Defendant to the exercife of his legal right of fyling
exceptions ¢ declinatoire” (Plea to the Jurisdiction) « Pevemptoire 4 la/brc-
¢ me,” and ¢ dilatoire,” is 1:legal and arbitrary, may enable the Court to ex-
ercife Jurifdiction contrary to Law, and deprive His Majesty’s Subjects
of the means of defence, is of most dangerous and injurious tendency
and amounts to a denial of Juftice, and that the faid Court hath ther‘eb}:

. exercifed Legitlative Authority. .

REsoLvED; that it is the opinion of this Committee, that the Fourth Article of the

Eleventh
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Eléventh Section of the faid Rules, whereby a depofit of Money is re=
quired to entitle a party to the benefit of a trial by Jury, is illegal and
'lrbxtrary, of moftt dangerous tendency, and amounts to a denial of Jus-
tice, and that the faid Court hath thereby affumed Leglﬂatne Authority.

REsoLVED, that it is the opinion of this Committee, that in the {iid Rules, Regu-
lations of a Legiflative nature, as to proceedings to be had prepaxator)r
to the” diftribution of Monies arifing from Judicial Sales, andas 0 a
conftructive admiflion of claims inferred by the Court, have been made.

REesoLvED, that it is the opinion of this Committee, that the Sixth Article of the
Twelfth Section of the taid Rules, whereby a specific form for the elec-
tion of a Domicile is prefcribed, and the Seventh and Ninth Articles of
the fame Section, whereby a fpecific form for an oppofition afin de con-
server is prefcribed, and the exhibition of certain evidence with the op-
pofition is required for its validity, are illegal and arbitrary, and impote
unreafonable, unjuft, and injurious reftraints upon His Majefty’s Sub-
jects, in the exercile of their Jegal rights, and that the faid Court hath
thereby aflumed Legiflative Authority.

ResoLvED, that it is the opinion of this Committee, that all the Regulations con
tained in the faid Rules, whcreby fpecific forms are prelcribed for plead-
ings, motions, notices, and other papers exhibited by Parties or their
Attornies in a caufe, are illegal, arbitrary, and highly prejudicial to the in-
tereft of His Majefty’s Subjects, and calculated to defeat in many cases,
their juft and legal rights, and that the faid Court hath thereby affumed
Legiflative Authority.

REsoLvED, that it is the opinion of this Committee, that the Regulations contained
in the Rules of Practice of the Court of King’s Bench at Montreal,
whereby that Court has arrogated to itself the fame power as that at
Quebec, to make Rules of the nature of Penal Laws, be declaring prof-
pectlvely, that a non-compliance with certain of its Rules fhall conftitute
the crime of contempt, are illegal and arbitrary, and of moft dangerous
tendency, and that the faid Court at Montrcal hath thereby aﬁumed to
itself Legiflative Authority.

NEscLyED, that it is the opinion of this Committee, that the faid laft mentioned
Court, by certain of its Regulations hath extended the power and duties
of Attornies, in refpect of the concerns of the perfons by whom they have
been employed, beyond the limits determined by Law.

REescLvED, that it is the opinion of this Committee, that the Rules of. the faid laft
mentioned Court, rade in imitation of the Rules of the Court of Appeals,
and of the King’s Bench at Quebec, whereby the depofit of certain Sums
of Money are made conditions precedent to the exercife of the legal right
ofp]eadmg excepuons  Declinatoire,” (Plea to the Jurifdiction) ¢ Peremp-
toire 4 la forme,” and ¢ Dilatoire,” and of obtammg a I'rial by Jury,
are illegal and arbitrary, of the moft dangerous and injurious tendency,
and amount to a denial of Justice, and that the faid Court at Montreal
hath thereby exercifed Legiflative Authority. re RE-
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RESoLVED, that it is the opinion of this Committee, that the Rule of the faid laft
_ mentioned Court, whereby that Court hath attempted to alter the Law
' of <« Peremption d’inflance” and has eftablifhed a new Rule of Prefcription
' with refpect to Suits, by declaring that the neglect of the Plaintiff during
two Terms, to proceed in his cause, fhall occafion the difmiiflal of it, on
motion of the Defendant, and if he do not ask for the difmiflal of the
action, the Court is to exercife the power of difmifling it ex o/#cz0, is ille-
gal and arbitrary, of the moft dangerous and injurious tendency, and a-
mounts to a denial of Juftice, and that the faid Court hath thereby affu-
med Legiflative Authority. :

REsoLvED, that it is the opinion of this Committee, that the Second Article of the
Thirty-fourth Section of the faid Rules, whereby a limitation of Twelve
Terms is prefcribed for the duration of a Suit at Law, and the faid Court
is empowered to difmifs a cause on the firft day c¢f the Thirteenth Terms
or on any fubfequent day, on motion of any party in the caufe, or of it,
own accord ex officis, is illegal, arbitrary and deftructive of the juit and
legal rights of His Majefty’s Subjects, a grofs abufe of authority, and a-
mounts to a denial of Juftice, and that the faid Court hath thereby aflu-
med Legiflative Authority. -

RESOLVED, that it is the opinion of this Committee, that the Eighth Article of the
Seventh Section of the faid Fules, whereby Jurifdiction is given to the
Court over Barrifters, Advocates, and Attornies, and they are rendered
liable to anfwer all demands againft them, without the fervice of any
procefs of Summons on them, as required by Law, isillegal and avbitra-
ry, and that the faid Court hath thereby affumed Legiflative Authority.

REsoLVED, that it is the opinion of this Comunittee, that the rule contained in the
Eighth Section of the faid Raules, whereby the right of Plaintiffs to a
Writof Capias ad respondenduin: on demandsfor unliquidateddamagesinca-
ses of tort, trefpafs, and perfonal injuries, is permitted on certain condi-
tions prefcribed by the Court, is illegal and arbitrary, and that the faid
Court hath thereby affumed Legiflative J\uthority. .

«REsor.vep, that it is the opinion of this Com nittee, that the Eighth Article of the
Thirty-sixth Scction of the fnid_ Rules, whereby perfons fuing out Writs
of ¢ Saisie- Revendication” cr ¢ Saisie-Arréi,” are compelled-to make such
advances in money, or give fuch fecurity as the Sheriff may require,
withouvt which the Sherift may refuse to execute the King’s Writ, or
even riceive it, and whereby the Sheriff is deprived of his lien, or re-
conrfe on Goads seized, is arbitrary and iltegal, impofes reftraints not
establihed by Law, and gives a latitude of dilcretion to the SheriT, by
whicd injuitice and opprefiion nnfc be occafioned, and that the faid
Court hath therchy afiumed Legiflative Luthority.

1L E:0LVED, that it is the opinion of this Coramittee, that the Rule of the faid
Ceourt, _coniainad in the Thirty-niath Sectisn of the faid Rules, whereby
regulations are made respecting Gatnithees or ¢ Tiers-Saisisy” and pro-

vifional



.42
visional Judgments of a partlcular nature, raquired to be made againft
them, is illegal and arbitrary, and that the faid Court hath thereby aflu-
med Legiflative Authonty

ResoLvED, That it is the opmlon of this Committee, that the Rules of the szid
Court, . contained in the forty-third section of the said Rules, and in the
eleventh section of the said Rules, whereby parti>s are compelled to
make certain statements of fact in their Declarations: and Pleas, and
certain admissions of fac: in their declarations and in exhibits required to
be fyled, are arbitrary and illegal, and inconsistent witi the principles

that ought to govern the administration of Justice, and that the said
Court hath thereby assumed Legislative authority.

ResoLvED, That it isthe opirion of this Committee, that by certain regulations
contained in the s:id Rules upon the subject of Bail, the s:id Court
hath exercised Lcgislative authority, and that thercby the legal obliga-
tions resulting from the Bail bond to the Sheriff are modlﬁed and 1in
some cases even cancelled.

ResoLveD, That it is the opinion of this Commxttee, that the first, second and
third articles of the 9th Section of the said rules, whe reby the said
Court hath mzde regulations respecting the rrlvmg of security by persons
who are not resxdent within this province, are in dircct contradiction
to the provisions of the Provincial Statute, 41st Geo. III. chap. 2.
sect. 2. are altogether illegal and arbitrary, and that the said Court hath
thereby assumed Legislative authority.

ResorvEDd, That it s the opinion of this Committee, that the fifth and sixth arti-
cles' of the twenty-seventh section ofthesaid Rules, where by restraintsand
restrictions are laid upon the legal right of puarties to examine witnesses,

about to leave the province, are illegal and arbitrary, and that the said
Court hath thereby assumed Legislative authority.

ResoLvip, That it is the opinion of this COH‘lmlttcc, that the first and eighteenth

articles of the twenty seventh scction of the said Rules, whereby no al--

lowance in the taxation of costs for more than six witnesses upon an 1ssue',.

is permitted, and whereby to entitle 2 party to examine more than six
witnesses, the payment of a certain sum of money to the Attorncy of
the adv<ise party is required, and whereby Attornies are not permitted
to charge their clients tor the examination of more than six witnesses,
are illegal and arbitrarv, ind impose restrictions, restraints, and burthens
upon His Majesty’s subjects in the prosecution and defence of their
rights, whereby the attainment of Justice may in many cases be impeded,
or altogether prevented, and that the said Court hath thereby assumed
Lezislative authority. _
ResoLvED, 'I'hatit is the opinion of this Committee, thatthe eighth article of the
thirty-seventh section of the said Rules, whereby, in certain cases of
intervention, claims and oppositions before the Court, a constructive
admission of demands is established, and parties exempted from proof
thereof
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thereof isillegal, arbitrary, unjust and destructive of therights of His
Majesty’s subjects, and that the said Court hath thereby assumed Legisla-
tive authority.

REsuLvED, that it is the opinion of this Committee, that the rule of the said
Court contained in the twenty-ninth cection of the said Rules, whereby
the answers of parties examined on interrogatories (¢ faits ¢t articles” )
arc rcquired to be taken by one of the Prothonotaries of the Court, not
in the presence of any adverse party, nor in the presence of any Attor-
ney of either of the parties in the cause and out of Court hath been
made in manifest violation of the ordinance or law in that behalf made, is
contrary to the principles which ought to govern the administration of
Justice, might in many cases be destructive of the most important rights
of His Majesty’s subjects, and is a most dangerous and arbitrary inno-
vation in the proceedings of His Majesty’s Courts, and that the said
Court hath thereby assumed Legislative authority.

Rrsorvep, That it is the opinion of this Committee, that the Rule contained in
the fortieth section of the said Rules, whereby the said Court hath at-
tributed to itself an unlimited discretion over costs, as well those reco-
vered by and payable to parties, asthose payable to Attornies, and the
power of granting as large or small a sum for costs as it may think fit,
in cach particular cause, is a manifest violation of the just and legal rights
of Iis Majesty’s subjects, and designed to vest in the Judges a discretio-
nary power inconsistent with law and Justice, and manifestly teading to
the oppression of His Majesty’s subjects, and that the said Court has
thereby assumed ILegislative authority.

{\esoLvED, That it is the opinion of this Committee, that the Rule contained in
the forty second section of the said Rules, whereby the allowance paya-
ble to Debtors confined in Goalis required to be paid « before raelve
0o’ Clock in the forenoony” is manifestly contrary to the provisionin that be-
half made in the Provincial Ordinance 25th Geo. III. chap. 2. Art.

- 28th. and isillegal and arbitrary, and that the Court hath thereby assu-

- med Legislative authority.

Ycur Committee have maturely confidered the lait branch of the
reference made to them, viz @ *“ ‘T he courfe to be purfued for vindi-
¢ cating the authonity of the Legiflature, and reprefling fuch abuics of
¢« Judicial authority.””  The written Conftitution which this Province
owes to the juflice and li berality of the Parliament of Great Britain,
not having eftavhithed any Tribural before which abufes, fuch as are the
fubjects cf this Reporr, can be brcught judicially 5 your Commirtree
rcfpedfuliy ful'mit their epinion, that it is expedicnt to brirg thim
under the certficciation of His Majefly’s Governn ent in England, in
fuch form as the wildom of the Houle may preferibe, in order thar
juitice may be done to His Majelty’s faithful fubjcéts in this Province,

(Signed) J. STUART, Chairman,

»
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Orperen, That the (aid Report be tak=a into confideration on Fridiy
next, ) ‘

e e e R R RS R e .
Friday, 18:h February, 1814.

THE order of the day, for taking into confideration the Repo'rt of
the Special Committee appointed to exa nin- particularly the
Rules of Practice of the Courts of Juftice in this Province, and to re-
port in detail upon the principal points wherein they are contrary and
repugnant to the Law of the Land ; being read—

The Houfc proceeded accordingly to take the {aid Report into con-
fideration. )

OrpERED, That the queftion of concurrence be now put upon the Refo-
- lutions contained in the Report of the Special Comasittee,

Accordingly, the firft of th: faid Refolutions being read, and the
queflion of concurrence put thereon, a divifion enfued :

Yeas 17—Nays 1.

The fecond to the fixth of the faid Refolutions, being alfo read, a
divifion again enfucd on each queftion :

Ycas 18—Nays 1.,

And the refidue of the faid Refolutions being read, were, upém
queflion being feparately put thereon, agreed unto unanimoully.

Resorvep, That this Houfe doth concur with the Special Committee,
in the “aid Refolutions.

It was then
ResoLvep, That Fonathan Sewel!, Efquire, Chief Juttice of this Pro-
vince, be impearhed on th= faid Report a.id the Refolutions
of the Houf- rhereupon, and alfo an the Kefolutions of the
Fioule of the ath inftant, refpecting the w1ty exercitee b
the Courts of Juflice, under the denombivdon of wulc: of
Pradtice,

IS
N5
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" ResoLvep, That Fames Monk, Efquire, Chief Juftice of the Court of
King’s Bench for the Diftri&t of Montreal, be impeached on
the faid Report and the Refolutions of the Houfe thereupon,
and alfo on the Refolutions of the Houfe of the fourth inftant,
refpecting the authority exercifed by the Courts of Juftice,
under the denomination ot Rules of Prattice,

{esoLveD, That a Committee of five Members be appointed to prepare
' Heads of Impeachment againft the faid Fonathan Sewell, Es-
quire, and the {aid Fames Monk, Efquire, on the faid Report
and Refolutions ; and zlfo an Humble reprefentation to His
Royal Highnefs the Prince Regent, conceived in fuch terms
as may be proper o bring refpectfully under the confidera-
tien of His Royal Highnes, the faid Heads of Impeachment,
in the humble hope that meatures may thereupon be taken to
afford means of obtain:ng juftice for His Majefty’s fubjeéts in
this Province on the {aid Heads of Imnpeachment.

Orperep, That Mr. Stuart, Mr. Bourdages, Mr. Papineau, Mr. Lee,
and Mr, Larue, do compofe the faid Committee.

gsoLvip, That the faid Committee have power to add fuch Heads of
Impeachment as may appear juft and proper ; and that they
have power to fend for perfons, records and papers.

‘£VED, That the aforefaid Report, and feveral Refolutions of this
Houle thereupon, as well as the Kefolutions of this Houfe of
the fourth inflant, refpecting the apthority excreifed by th-
Courts of Juftice, under the denouniination of Rules of Prace
tice, and the previous orders of this Houfe on the fame fub.-
Ject, be imrnediately printed. '



A ()
A

HOUSE OF ASSEMBLY,

Saturday, 261l February, 1814.

\ R Stuart, from the Committee appointed to prepare Heads of
l Impeachment againlt Fonathan Sewell, Efquire, Chisf Juftice
of the Province, and Fames Monk, Efquire, Chief Juttice of the Court
of King’: Bench for the Diftrict of Monéreal, acquainted the Houfe,
that the Committee had prepared Heads of Impeachment accordingly,
and alfo an Humble Reprefentation to His Royal Highnefs the Peiver
RecenT, which th=y had dirccted him to report to the Houfe: And
he read the Report in his place, and afterwards delivered it in atthe Ta-
ble, where the tame was read, and the faid Hcads of [mpeachment and
hamble Reprefentation fo reported are as follow :

Heads of Impeachment of Fonathan Scwell, Efquire,
Chief Juftice of the Province of Lower-Canad:, by
the Commons of Lewr-Cunada, in this prefent Pro-
vincial Parliament aflembled, in their own name,
and in the name of all the Commons of the faid

Province.

Frrst.—That the faid Fonathan Scewell, Chicf Juftice of the Pio-
vince of Lower-Canada, hath traitoroufly and wickedly endeavoured to
fubvert the Corftitution and eftablifhed Government of the faid Pro-
vince, and inftead thereof, to intioduce an arbitrary tyrannical Govern-
ment againft Law, which he hath declared by traitorous and wicked
opinions, counfel, conduct, judgments, practices and actions,

SeconpLy.—That, in purfuance of thofe traitorous and wicked pur-
poles, the faid Fonathan Sewell, hath difregarded _the authority of the
Legiflature of this Province, and in the Courts of Juftice wherein he
hath prefided and fat, hath ufurped powers and authority which belon
to the Legiflature alone, and made regulations {ubverfive of the Co.iiti-
tution and Laws of this Province.

TuwroLy,~——That the faid Fonathan Sewell, being Chief Juftice of
G this
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this Proviece, and Prefident of the Provincial Court of Appeals, in pur-
fuance of the traitorous and wicked purpofes aforefaid, did, on the
nincreenth day of January, in the year of our Lord one thoufand eizht
hundred and nine, make and publifh, and caufe to be made and pubiifh-
ed, by the Court of Appeals, various regulations, under the name of
¢« Rules and Orders of Praflice,”” repugnant and contrary to the Laws
of tha Province, whereby the faid Fonathan Sewell, wickedly and trai-
toroufly, in fo far as in him lay, endeavoured and labourcd to change,
zlter and modify, and to caufe to be changed, altered and madified, by
the faid Court of Appeals, the Laws of this Province, which he was
fworn to adminifler, and affumed legiflative authorify, and by the faid
regulations impofed illegal burthens and reftraints upon His Majelty’s
fubjelts in the exercife of their legal rights, and attributed to the 1ad
Court unconftitutional and illegal pcwers and authority, altogether in-
confiftent with the duttes of the fard Court, and fubverfive of the hberty
and juft and legal rights of H:s Majefty’s fubjects in this Province.

FourTuLy.—Thut the taid Fonathan Scwell, being Chief Juftice of
this Province, and as fuch prefiding in His Majefty's Court ot King’s
Bench for the Diftrict of Quebec, in purfuance of the traitorous and
wicked purpofes aforelaid, did, in the Term of Oc¢tober, in the year of
our Lord onc thouland eight hundred and nine, make and publith, and
caulc to be made and publifhed, Ly the faid laft mentioned Court, vari-
ous icgulatiens, under the name of ¢ Rules and Orders of Eraliice,”’
repugnant and contrary to Law, by which regulations the faid Fonathan
Sewweil, in o far as 1n him lay, endeavoured and laboured to change, al-
ter and modify, and caufe to be changed, altered and modified, by the
faid laft inentioned Court, the Laws of this Province, which he was {worn
to adnunifter, and affumed legiflative authority, and by the faid regula-
tons 1mpofed illegal burthens and rcltruints upon His Majefty’s lubjetts
1~ the exercife of their legal rights, and thereby attribated “to the faid
laft mentioned Court unconfticutional and illegal powers and authorir ,
altogether inconfiftent with the dutics of the faid Court, and {ubvertive
Tf the Liberty and juft and legal rights of His Majefty’s lubje¢ts in this

’rov.ince,

Firraiv.—That the faid Fonathan Setwell, being fuch Chief Jettice
and Prefident of the Provincial Courc of Appeals, as aforefard, and ag

well
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well by the duties as the oaths o his Offices, bound to nmntal’
fupnort and wdminifter the Laws of this Province, and award juftice ro
His Majefty’s fubjeits, accoriing to the fiid Laws, ha'h ncverthelels,

in contempt of the faid Laws, & ad in violation of his imd duty and oatha,
{et afide the faid Laws, and fubftituted his wili and pleafure inftead
thercof, by divers unconflituticnal, itlegal, unjuft and oppreflive rules,
orders and judgments, which he hath imade and rendered, to the mani-
fett injury and oppreflion of His Majefly’s fubjefts in this Province, and
in fubverfion of their moft important political and civil rights.

SixtuLy.—That the faid Fonathan Sewell, being Chief Jullice, as
aforefaid, and alfo Speaker ot the Legislative Council of this Province,
2nd Chairman of [is Majefty’s Executlve Council therein, did, by Al
and malicious slanders againft His Majelly’s Canadizn Subjects, and
the Affembly of this Province, poifon and incenle the mind of Sie’
James Craig, being Governor in Chicf of this Province, againi them,
and mislcad and deceive him in the difcharge of bis duties as fuch Go-
vernor, and did, on the fifteenth day of May, in the year of our Lotd
one thoufand eight hundred and nind advife, counfil, and induce the
faid Sir Fames Crazg, being Governor in Chicf as aforefald and being
under the mfucnce of the falfe and pernicious wggcﬁxons of the fad
Fonathan Sewell, as aforefaid, to dillolve the Provincial Parliaent,
without any caute whatever, to palliste or c¢xcufe that mcafure; and
did allo counlel, advile, and tnducc the faid Sir Fames Craig, to wke
and deliver on hat occafion a Speech, wherein the Conftitunional rights
and privileges of the Affembly of Lower Canada were grofsly violated,
the Members of that body inlulted, and their concuct mifreprefented.

Seventury.—That the faid  Fonathan Sewell, being fuch Chief Jul-
tice, Speaker of the Legwlative Council and C hairman of the Execu-
tive Council as aforefaid, in purfuance of his traitorous and wicked
purpoles aforefaid, and lnrendmg to opprels His Majelty’s Subj=cts and
prevent all oppofition to his tyrannical views, did counfcland a ivite the
faid Sir Fames Craig, being Governor In Chief as afurefaid, to remove
and difmits divers Joyal and d: ferving Subjeéts of His Majedty from
Offices of profit ana honour, who were accurdingly fo removed and dif-

mifled, without the femblance of reafon to jullity 1, but merely be-

caufe they were inimical, or fuppofed to be inimical, to the meafures
G2 and



49

and policy promoted by the faid Fonathan Scwell, and 0 order, in one
inflance, to procurc the advancement of his brother,

FicuruLv.—That the id Fonathan Sezvcil. in order in the ftrorg.
eft manner to mark his contempt for the libertics and rights of His Ma-
" jefty's Subjeéts in this Province, and his difrefpect for their Repreten-
tatives, and for the Coenftitution of this Province, did in the Suminer of
the year one thoufand eight hundied and eight, among other removals
and ditmiflals frem office as aforcfaid, counfel, advife, and inijuce the
faid Sir James Craig, being Governor in Chief, 25 aforefaid, to difmils
Fean Antoine Panet, Efquire, who then wus and during fifteen years
preceding, had been, and ftill is Speaker of the Aflembly of Lower
Canada, and in the full enjoyment of the efteemn and confdence of his
Country, from His Majelly’s Scrvice as Lieutenant Colonel of a Batta-
lion of Militia, 1n the City of Qucbec, without any reafon to paluate
or cxcufe fuchan Act ef injuftice,

Nrvrtury.—That the faid Fonathai Sewell, being fuch Chief Juftice, -
Speaker of the Legiflative Courcil, and Chairman of the Lxecutive
Council as aforefaid, regardleis of the dignity and duties of his high of-
fices, and in purfuance of his traitorous and wicked purposes aforefuad,
did, by an undue excrcife of his cthcial influcuce, in the month of March
in the year of our Lord one thoufand cizht hundred and ten, perfuade
andinduce l'terre Ldorard Desbarats, Privter of the laws of this Province,
to eftabhfh a News Poper, underthe name of the ““ Vra: Canadien,”
to promote his factious views, and for the purpofe of calumniating and
vilifying part of his Majelty’s Subjcits, and cerrain Members of the Af-
fembly of this Province, who were ol:noxious to the faid Fouathan Sezvell,
into which paper the {axd Fonatban Sewel! caufed to be introduced va.
rious articles containing grofs libels on part of His Majclty’s Subjetts,
and onthe Aflembly of Lower Canada: and thatthe faid Fornatban Sewell
did compromifethe honour and dignity of His Maje(ly:s Government,
by pledging its fupport to the faid Paper,and holding autaffurances ot 1:s
tavour to thofe by whoin the faid Paper might be conidusted and qu -
poried. : '

. Wt o, . .
 Tentiry —That the .ﬁud_jon‘at/mn.u »gf;//,‘ being fuch Chief Juf
tice, Speaker of the Legislative Council and Chairman of the Exccye
tive Council as aforefaid, in purfuance of his traitorous and wicked pur-

pofes
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pofes aforefaid, and intending to extinguith all reafonable freedom of
the Prefs, deftroy the rights, liberties and fecurity of His Majelty’s
Subjects in this Province, acd fuppreis all complaint of tyranny and
oppreflion, did in the ‘month of March in the ycar of our Lord one
thoufand eight hundred and twen, countel, advife, promote and ap-
prove the fending of an armed Military force to break open the dwel-
ling Houle and Printing Office of one Charles Le Frangols, being one
of His Majefty’s peaceable Subjects in the City of (Q:esec, and there
arreft and imprifon the faid Charles Le Froicois, and feize and bring
away forcibly a Printing Prefs, with various piivate pap:rs; which
mealure of lawlefs violence was accordingly executed, and th- faid
Prefs and papers have {ince remained depofited in the Court Houle n
the City of Quebec, with the knowledge and approbation, and under
the eye of the faid Fonathan Sewell.

Ereventury —That the faid Fonathan Sewell, being fuch Chief Juf-
tice, Speaker of the Legislative Council and Chairman of the Execu-
tive Council of the faid Province, in purfuance of his traitorous and
wicked purpofes aforefaid, with the intention of opprefling individuals
fuppofed to be fufpicious of his character and views, and 1mimical to his
policy, and for the purpole of ruining them in the public eftimaiion,
and preventing their re-ele¢tion as Members of the Afflembly of Lower
Canada, did counfel, advife, promote and approve the arreft of Pierre
Bedard, Frangois Blanchet, and Fean Thowmas Tafcherean, Efquires, up-
on the falle and unfounded pretext of their having been guiliy ot Trea-
fonable Practices, whereby they might be depiived of the beclic
of Bail, and by means of the influence derived from ius high ollices,
under the Government, caused them to be imprifoned on the ind chi ge,
in the common Gaol of the Diltri of Quebec, for a lonyg ipace of
time, and at length to be difcharged without haviag been brought to a
trial, ‘

Twerrrury.—That the said Fenathan Scwell, availing hisiself of
the influence of his said Oflices, 1n pursuauce of his traitorous anid
wicked purposes aforesaid, and in order to'mislcad-th= Public, decave
His Majefty’s Government, and obtain pretexts for illegal and oppres-
sive measures, inftigated and promoted various-acts of tyranny and op-
pression similar to those laft mentioned, in other paris.of the province,
whereby divers individuals upon the faise pretext ofhaving been guilty

of
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of treasonable practices were exposed to unjuft pro<ecutions, imprisoned
and oppressed and onc of them Francois Corbeil, being old and infirm,
was by the rigour of his invprisonment deprived of hife, and whereby
general alarm and appreherision were excited in His Majefty’s Sub.-
jects.,

ThorreenTHLY . —Thit the said Fonath i Sezwell, being Chief Juttice,
Speakor of the e iflaive Council, and Charman of the Execuuve
Council as sforesmd, 10 pursvance of his traitorous and wicked purpo-
sesaforcsard, onthetwenty first day of March, in the year of our Lord
onc thousand eight hundied and nine, being a time when profdid tran-
quillity prevailed in the province, and when no murmurs were heard,
or discontents felt, other than those produced by the tyrannic and op.
pr: ssive measures previously adopted by the advice of the said Fonathan
Secweil, and when the loyalty of His Majelty’s subjects and their at-
tachment to his Government were, nevertheless, unimpaired, did
malicicusly, traitorously, and wickedly infuse into the mind of (he said
Siv Fames Craig, being Governor in Chicf, as aforesaid, the moft
false and unfounded suspicions and alarms, respecting the dispési[ion
and intentions of His Majeilty’s Canadian subjects 5 and did counsel, ad.
vise, and induce the said Sir Fumes Crazg, to 1ssue a Proclamation,
extraordinary and unprecedente.t as we'l 1n style as in matter, wherein
the arbitiary, unjuft, and oppressive imprisonmen: of the said Pierre
Bedurd, Frangois Blanchet, and Fcan Thomas [aschereau, was refer-
red toin such manner, as micht 1nduce a beliet of their Guilt, and
excite the greateit odmm againtt themr, and wh.rein such statements
were made as impiied chat the Province was 1n a state appiroaching open
inlurrection and rebellion, whereby the character of H.s M‘;Jelty’s
Canadian sub)j cts was moft falsely calumniared, greac injuitice done 1o
privatc individuals, and foreign states may have been drawn, and there
is the greateft reason to beheve froin suvscquent eveats were drawn, 1n
to a behiet of such disloyalty in His Majcfty’s Canadian subjects as
would render the Provinccan casy conguctt,

FourTEeNTHLY — That the faid Fonathan Sewell, being fuch Chief
Juflice as aforeiaid, 1n purfuance of his traitorous and wicked purpofes
atorefaid, cid labour and endeavour, by means of his official influen
to exiend and coufirm the untounded Impurtarions made, and alarm ex.
cited by the faid Proclamation, and 1n the Term of the Court of Cri-

minal

ce,
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minal Jurisdiction held in the faid month of March, one thoufand cight
hundred and nine, read the faid Proclamationin onen Court, for the
purpofe of influencina the minds of the Grand and Petit Juries, in the
exercife of their refpective duties,

FrrreentaLy.—That the faid Fonathan Sewel’, being fuch Chicf
Juftice, Speaker of the Legiflative Council, and Chairman of the [xecu-
tive Council as aforefaid, 1in purfuance of his traitorous and wicked pur-

ofes aforefaid, hath laboured and endeavoured to produce in His Ma-
jefty’s Government anill opinion of His Majelty’s Canadinn Sabjeéts,
with a view to opprefs them, and favour the progrefs of American in-
fluence in this Province, and hath traitorouflv and wickedly abufed thn
power and authority ot his high offices, to promote the adviniageous
eftablifhment of Americans, being Subjects of the Government of the
United-Statesof America, in this Prevince,and to pave the way for
American predominance therein, to the great prejudice and injury of
His Majcfty’s Canadian Subjects, and with a view to the subvervion of
His Majefty’s Government,

SixteentHLY — That the faid Fonathan Sewel!, influenced by a defire
to accelerate a political connexion of ihis Province, with part of the
United-States of America, and to deprive His Majeity’s Canadian Sub-
jets of their prefent Conftitution and Laws, did in oraboaut the month
of January, in the year of our Lord ore thoufard eight hundred
and nine, enter.into a bafe and wicked contederacy with ope Fehn Henry,
an adventurer of fuspicious character, for the purprfe of fowing and
exasperating diffention among the Subjclts of the Government of the
faid United-States, and producing among them infurre &tinn and rebel.
lion. and a conlequent difmemberment ot the union, and in furcheran.
ce of the objects of the faid confedcracy, did, by artful and fille ripre.
fentations, counfel, advife and induce Sir James Craip, being Governor
in Chief of this Province, to fend the faid Fohs Henry on a miffion to
the faid United-States, whereby the attainment of the views of the faid
Yonathan Scwell was to be promoted, and the faid Jonathan Sewel! be
came and was 2 channel for the correspondence of the faig Fohn Henry,
respecting his miffion aforefaid : by which conduct the faid Fonarvan
Sewel! ha h expoled His Majefly’s Government to imputations refl:étin -
on irs honour, and hath rendered himfclt unworthy of any place of truit
under His Majefty’s Government, ’ SEVEN-
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SevenveeNTHLY.~ That the faid Jonwtban Seweli being fuch Chief Jus-
tice, Speuker of the Legifl+iive Council, and Chairman of the Executive
Council s aforcfzid. hath luboured and 1ill doth labour to promote
disunion and animafity b ween the Legiflative Council and Aflembly
of this Province and haih crerted hisinfluence as Speaker as aforefaid
to prevent the pailing, in the faid Council, of Salutary Laws, which had
been pafied inthe fart Ailembly, and hath during the prefent war with
the United-Srates of Amierica fom: nted dillention among His Majefty’s
Subj. ¢ts in this Province, and endeavoured, by various artsand practi-
ces, to prevent a reliance on the Loyalty and Bravery of His Majefty’s
Canadian Subjects, and produce a want of confidence in the admi-
niftration of His Majeliy’s Government, and thereby weaken its exer-

tlons.

All which crimes and misdemesnors, above mentioned, were done
and commitied by the said  Fonasban Se:wct!, Chief Juftice of the Pro-
vince of Lower Canada, whereby he the said Fonathan Swell, hath
traitorously and wickedly and maliciously laboured to alienate the
Hearts of His Majetty’s subjects in this province from His Majetty,
and to cause a division between them, and to subvert the confhitution
and Laws of this Province, and to introduce an arbitrary and tyranni-
cal Government, contrary to hisown knowledge, and the known Laws
of this province: and thereby he the sait Fonathan Sewe!/, hath not
only broken his own oath but also as tar as in hun lay, broken the
King’s oath to his people, whereof the said  Fonathan Sewvel!, represen-
ung His Majelty 10 so hugh an Othce of Ju'tice, hadin this province
the cuftody : Ior all which the said commons do impeach the said
Fonathan Sewell; hercby reserving ro themselves the liberty of exhie
biting at any time hereafter any ocher accusation or unpeachment againft
the said jfownathan Seweil, and adopting such conclusions and praver
upon the premises, as law and Juttice may require, ’

Heads



54

Heads of Impeachment of Fames Monk, Efquire, Chief Juftice
of His Majefty’s Court of King’s Bench for the Diftrict of
Montireal, 1o the Province of Lower-Canada, by the Commons
of Lower-Canada, in this prefent Provindial Parliam:ot affem-
bled, in their own name, and in the name of all the Commons

cf the faid Province.

First —That the faid Fames Monk, Chief Juflice of His Majefty’s
Court of King's Bench for the Diftriét of Montreal, in the Piovince of
Lower. Canida, hath traitoroufly and wickedly endcavoured to fubve.t
the Conflitution and eftablifhed Government of the faid Province, and
inftead thereof to introduce an arbitrary tyrannical Government, againft
Law, which he hath declared by traitorous and wicked opinions, coun-

fels, condu&, judgments, pratices and actions.

SkconprLy.—That in purfuance of thofe traitornus and wicked pur-
pofes, the faid Fames Monk hath difregarded the authority of the Le-
giflature of this Province, and in the Courts of Juftice wherein he hath
prefided and fat, hath ufurped powers and authority which belong to the
Legiflature alone, and made regulations fubverfive of the Conftitution
and Laws of this Province,

TuirpLY.—That the faid Fames Monk, being Chief Juftice of the
faid Court of King’s Bench for the Diftrict of Montreal, ard Prefident
of the Provincial Court of Appeals, in caules appealed from the Court of
King’s Bench for the Diftrict of Quebec, in purfuance of the traitorous
and wicked purpoles aforelaid, did, on the nineteenth day of January,
in the year of our Lord one thoufand eight hundred and nine, make,
confent to, concur in, approve and pubhfh, and caufed to be made and
publithed, by the faid Court of Appeals, various rcgulations, under the
name of ¢ Rules and Orders of Pradlice,” in the Provincial Court of
Appeals, repugnant and cont-ary to the Laws of this Province, whereby
the faid Fames Monk wickedaly and traitoroufly, in fo far as in him lay,
endeavoured and laboured to change, alter and modify, and caufe to be
changed, altered and modified, by the faid Court of Appeals, the Laws
of this Province, whizh he was (worn to adminifter, and affumed legis-
lative authority, and by the faid Regulations impofed illcgal burthens
and reftraints upon His l\’lajel’cy[’:sl (ubjects in the exercife of their legal

. rights,
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rights, and attributed to the faid Court unconftitutional and illegal
powers and authority, altogether inconfiftent with the duties of the faid
Court, and fubverfive of the liberty and juft and legal rights of His
Majefty’s fubjcts in this Province,

FourtatY — That the faid Fames Monk, being Chief Juftice of the
faid Court of King’s Bench for the Diftri¢t of Montreal, as aforefaid,
in purfuance of the traitorous and wicked purpofes aforefaid, did, in
in the term of Fcbruary, in the year of our Lord one thoufand eight
hundred and eleven. make and publifh, and caufe to be madeand pub-
lithed by the faid laft mentioned Court, various Regulations, under the
name of * Rules and Orders of Practice,” repugnant and contrary to
the laws of this Province, by which Regulations the faid Fames Monk,
in fo far asin him lay, endeavoured and laboured to change, alter and
modily, and to caule to be changed, altered and modified, by the faid
laft mentioned Court, the Laws of this Province, which he was {worn
to adminifter, and ailumed Legislative authority, and by the faid Regu-
lations, 1impoled illegal burthens and reftraints upon His Majefty’s Sub-
jedts, in the exercife of their legal rights, and thercby attributed to the
faid laft mentioned Court unconftitutional and illegal powers and au-
thority, altogcther inconfiftent with the duties «f the faid Court, and
fubverfive of the liberty, and juft and legal rights of His Majefty’s
Subjects in this Province,

Frerury,—That the faid Fames Monk, being fuch Chief Juftice and
Prefident of the Court of Appeals as aforefaid, and as well by the du-
ties as the caths of his offices bound to maintain, fupport and adminifter
the laws of this Province, and award Juftice to His Majetty’s Subjects,.
according to the faid laws, haih, neverthelefs, in contempt of the faid
laws, and in violation of his faid dutics and oaths, fct afide the
said laws, and fubitituted his will and plealure inftead thereof, by
divers unconftitutional, illegal, unjuft and oppreflive Rules, Orders and
Judgnients, which he hath made and rendered, to the manifett Injury
and oppreffion of [is Majefty’s Subjeéts in this Province, and in {ub-
verfion of their moft important poiitical and civil nghts.

SIX"[-‘HLY.——That the faid Fames Monk, being fuch Chief Jufltice ag
aforefaid, in purfuance of his traitorous and wicked purpofes aforefaid
hath, in the exercile of his Judicial powers, openly and publicly afcri:

bed
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bed to the faid Court of King’s Bench, the power of altering, chan-
ging and modifying the laws of this Province, and hath alleged and
declared, thar fuch power had been recognized by all the Judges of the
land in the Provincial Court of Appeals, and on fuch his falfe, traitor-
ous and wicked opinions and declarations, hath founded judgments of
the 1aid Court,

Sevevtuly.—That the faid Fames Monk, being fuch Chicf Juftice
a< af.refaid, and bound by the lsws of this Province to protect and
maintain the per{cnal libeity of His Majetty’s Subjells, and relieve them
from iilegal and urjuft 1imprifonment, hath, neverthelefs, contrary to
his duty, and in contempt «f the faid laws, denied Wiits of Habeas
Corpus to perfons legally entitled to them, and thereby deprived His
Majefty’s Subjedts of their deareft and moft importane rights, and hath

wilfully oppreflcd them.

Eicutury —That the faid Fumes Monk, being fuch Chief Juftice as
aforelaid, hath, in certain cafes, promoted, counfelled and advifed
Criminal Profecutions, and hath afterwards exercifed his Judicial pow-
ers, as (uch Chief Juttice, and hath fat in- Judgment upon fuch Profe

cutions.

All which crirmes and mifdemeanors abovementioned, were done and
committed by the faid Fames Monk, Chief Juftice of the Court of
King’s Bench for the Diftrict of Montreal, whereby he the said Fames
Monk hath trartorously, wickedly and maliciously laboured to alienate
the hearts of His Majefty’s subjects inthis province from His Majefty,
and to cause a division between them, and to subvert the conftitution
and laws of this pravince, and to introduce an arbitrary and tyrannical
Government, contrary to hisown knowledge, and the known laws of
this province :  And thereby he the said  Fames Monk hath not only
broken his own oath, but also, as taras 1n him lay, hath broken the
King's Qarh to his people, wheteof the said fam.s Monk, Esquire, re-
presenting His Majefty in <o highan office ot Juftice, had in the said
Diftrict ot Montreal, the cuitody.

For all which the said commons do impeach the said Fames Moni,
hereby reserving to themsclves the liberty of exhibiting at any ume
hercafter any other accufation or impeachment againft the said” Fames

H 2 Monk,
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Moenk, and adopting such conclusions and prayer upon the premifes
as law and Juftice may require, ,

TO HIS ROYAL HIGHNESS

THE PRINCE REGENT.

May 11 PLEASE Your Rovar HicuNEss,

E His Majefty’s moft dutiful and Loyal Subje@s, the

Commons ot Lower Canada, in Provincial Pariiament
assemnbled, do acknowledge with gratitude the many and great advan-
tages which have been conferred on this Province by His Majefty’s
wise and juft Gevernment, Among these, we have reason to assign the
firft place to the Excellent Conflitunion whi-h has been imparted to
His Majefty’s Canadian Subjects, whereby their civil and political
rights have been secured, an.4 conftitutional means provided for the
inveftigation of abuses and grievances, which might, if permitted to
continue without remedy, prove not less injurious to His Majelty’s
Government, thanto the interefts of His Subjects.

It would have been gratifying to His Majefty’s faithful Commons, if
they could have aflured Your Royal Highness, that the beneficent in-
tentions of His Majefty’s Governmenttowards them had been realized
in the ccnduct of its Officers, but, unfortunately, i1t his become our
painful duty humbly to reprefent to Your Koyal Highness that, in
confequence of abufes ofauthority, which have been committed by the
principal officers in the adminiftration of Juttice, the rights of His
Majefty’s faithful subjects in this province have been violated in the
moft effential points.

During the prefent Seffion of the Provincial Parliament, the atten-
tion ot His Majefty’s faithful Commons has been directed to the exer-
cife of an authority affumed by the Courtsof Juftice, under the deno-
mination of * Rules of Praltice,” and we have been alarmed 1o find
that under that name the Courts of Juttice have arrogated to them(clves’
powers which belong exclutively to the Legiflature, and have made
regulations repugnant and contrary to law  Thele powers have
been {o extenfively and injuriously exercifed as to affect the civil rights

of
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of His Majefty’s subjects in the moft important points, and in somz
inftances in the moft oppreflive manner ; and would, if continued, de-
prive His Majefty’s subjects in this province of their conftitution and
Laws, and subject them to the arbitrary will and pleasure of the Judges.

We His Majcfty’s Faithful Commons have found that thefe abufcs
of authority have, fince the appointment of Fonathan Sewell, Eiquire, to
be Chicf Juftice of this Province, onginated in the Provincial Court of
Appeals, in which ((uch is its vicious and defective Conftitution) that
Gentleman and Fames; Monk, Eiquire, Chief Juftice of the Court of
King’s Bench for the Diftrict ot Montreal, refpectively prefide on ap-
peals from the judgments of each other, in the Courtsof Original Ju-
risdiction. 1n January 1809, thofe Gentlemen concurred in framing
Rules of Prattice for the Court of Appeals, in which the illegal afump-
tion of authority complained of was exercifed, and having thus pledged
the Court of latt refort for the maintenance of that afflumption, they af-
terwards 1n the Courts of original Jurifdiction, in which they refpective-
ly prefide, aflumed like authority, and madc unconftitutional, illegal and
oppreflive regulations in thole Gourts, which they concur in maintain-
_ing, and to which their united influence gives entire effeét, to the fub.
verfion of the Conftitution and ot the Laws of the Land.

However anxious we kave been to dire& our undivided attention to
meafures, which might trengthen His Majefty’s Government in this
Province, and increafe its energies, for the defence of the Province
againft the Enemy, we could not poftpone the confideration of abufes of
fuch enormous magnitude, which, 1f not corrected, would deprive the
Inhabitants of this Province of all the advantages for the prefervation of
which, againft the open attacks of the knemy they have already incur-
red, and are ftill determined to incur the greatelt facrifices. We His
Majefty’s Faithtul Commons have therefore been under the neceffity of
reducing into fpecific charges, under the name of Heads of Impeach-
ment, the criminal conduét which we impute to the faid Fonathan Sewell
and Fames Monk, Esquires, and thefe embrace other crimes and mis-
demeanours of thofe public Officers, tor which His Majeity’s Faichtul
Commons hold them refponfible,

In
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In what relares to the faid Fonathan Scwell, Efquire, we have felt it
to be our duty, when arraigning his juazicial conduct, to charge him
alfo with various acts of tyianny and oppreflion in the adminittration of
the Governmeat of this Province, and with mcafures 1njurious to the
honour and intereft ot His Majeity’s Government, of which we behieve,
and will prove, him, by his pernicious counfels, to have veen the auchor.

Having inveftigated and afcertained the abufes and grievances which
are the fubjects ot complaint, and founded actermina.e accufartons on
them, We, His Majcfty’s Faithtul Commons, have done ali to which
we are competent, for the attainment of juftice: it 15 only from the

ower ot Flis Majcfty’s Government, that we can hope for reliet and
redrefs, and our confidence 1n the juftice and wifdomn of your Royal
Highnefs, affures us, that our humble appeal to that power will not be

ineffectual,

Wherefore, we His Majefty’s Faithful Commons of this Province,
moft refpectfully beg leave to be perwitted to lay at the feet of Your
Royal Highnefs, the grounds ot <ur coiplaint and accufation againft
the faid Fanathan Sewell and Fames Menk, Etguises, and pray that in
confideration ot the premifes they may b removea trom their respec-
tive Offices, and that the authotity or His Majefly’s Guvernment may
be interpofed m fuch way as, in Your Royal Highnefs’s wifuom, may
appenr neceflary for bringing them to juftice,

The above reprefentation referred to in
the Report ot a Special Committee,
dated the 25th February, 1814.

(Signed) J. STUART, Chairman,
Debates enfued, and it was ﬁ'nally

O=rperep, That the queftion of concurrence be now put on the Heads
ot Impeachment againit Fonatban Sewell, Efquire, leparately,

Acco-dingly, the queftion was put feparatcly upon the faid Heads of
Impeachirent, and on the cexoclufion and the title thereof. A divifion
havioy enfued upon each, they were carried in the affirmative, and it
was Re-
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ResoLvep, That this Houfe doth concur with the Committee, in the
faid Heads of Impeachwnent of Fonathan Sewell, Esquire,
Chief Juftice of the Province of Lower-Canada, and in the
conclufion and title thereof,

It was then

Orperep, That the queftion of concurrence bz now put on the Heads
of Impeachment againtt Fames Monk, Efquire, feparatcly.

Accorlingly, the queftion was put feparately on the faid Heads of
Impeachment, andon the conclufion and title thereof. A divifion having
enfucd upon each, they were carried in the affirmative, an{ it was

Resorvep, That this Houfe doth concur with the Committee, in the
fail Heads of Iinpeach nent of Fames Monk, Efquire, Chief
Jattice of the Court of King’s Bench for the Diftr1t of Mon-
treal, and 1n the conclufion and title chereof,

After which it was

O:pzrep, That the queftion of concurrence be now put on the Repre-
fen:ation to His Royal Highnels the Prince Regent, para-

graph by paragraph,

The queftion was accordingly put upon the paragraphs feparately,
the Houfe divided upon each, they were carried in the atirmative, and

it was

ResoLvep, That this Houfe doth concur with the Comamittee, in the
faid Reprefentation to i1is Royal Highnefs the Prince Regent.

It was then

: That 2 Committee of five Members be appointed, to pre-
RESOLVED'are an Addrefs to His Excellency the Governor in Chief,

tpo inform His Excellency of the proceedings of th:s Houfe
acaint the faid fonatban Sewell and Fames Monk, c{quires,
and to pray that His Excellency will be pleafed to tranfmic
the faid Heads of Impeachment and Reprefentation to IE\-I'Iis

a-
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Majelly's Minifters, to be laid before His Royal Highnefs
the Prince Regent; And alfo for the purpole of reprefenting
to His Exccllency the neceflity of fulpending the faid Fona-
than Sewell and Femes Mok, fiocm theair Gflices, unul His
Maj: fly’s pleafure may be known, and praying His Excel-
ler.cy will fulgend tham accordingly.
OrDpERED, That Mr. Stuart, Mr Papinean, Mr. Bourdgges, Mr. Lee,
and Mr. [ éneckau, do compole the faid Committee.
The Committce retired, and fome tin:e afrer,
Mr. Stuart reported the Addrels to s L xcellency the Governor in
Chiet, purluant to the foregoing Relclution, and the Addrefs was read,
and is as followeth : . ’

TO HIS EXCELLENCY

SIR GEORGE PREVOST, Baroner,

Captain-General and Governor in Chief in and over the Provinces of
Lower Canada, Upper-Canada, Nova-Scotia, New-Brunswick, and
their several dependencies, Vice-Admiral of the same, Lieutenant
General and Commander ot all His Majcfty’s Forces in the said
Provirces of Lower-Canada and Upper-Canada, Nova-Scotia and
New Brunswick, and their feveral dependencies, and in the Islands of
Ncwioundland, Prince Edward, Cape Breton and Bermuda, &c. &ec..

May 1T PLEASE Y OUR EXCELLENCY,

E His Majesty’s most dutiful and Loyal Subjects, the Com-
W mons of Lower-Canada, in Provincial Parliament assembled,
beg icave to inform Your Excellency, that we have found oursclves
constrained by a sense of duty to direct our attention to certain abuses
of aua gerous nature in the Courts of Justice, in which Fonatkan
S.w i, rsquire, Chit Justice of the Province, and }’umé.« Monk,
Esguire, Chiet Justice of the Court of King’s Bench for the District
of Montrcal respectivelv preside, and to high oftcnces committed by
them, upon sll whech we have fiamed ricads of Impeachment against the
said  Jounahan Sewedd and Fames Monk, ‘Esquires, and an Humble
Representation to His Royal Highness the Prince Regent, which we

have
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have now the honour of presenting to Your Excellency, and pray that
Your Excellency will be graciously pleased to transmit them to His
Majesty’s Mnisters, to be laid before His Royal Highness the Prince
Regent.

Considering the nature of the Charges which it has been our duty to
exhibit against the said Fonathan Sewell and Fames Monk, Esquires,
we deem it incumbent upon us most respectfully to represcnt to Your
Excellency that it is not consistent with the honour of His Majesty’s
Governmeant or the interests of his Subjects, that the said  Fonarthan
Sewelland Fames Monk, Esquires, do continue in the execution of
- their respecuve Offices, while the said charges are depending against
them, and we humbly pray that Your Excellency will be graciously
_ pleased to suspend them from their said Offices uatil His Majesty’s
* pleasure may be known.

It was then moved that the Houfe do concur in the faid Addrefs.

The Houfe divided upon the queftion, and it being carried in the
affirmative, it was

ResoLvep, That this Houfe 'doth concur in the faid Addrefs.
Orpezep, That the faid Addrefs be engrofled.

ResoLvep, That the faid Addrefs be prefented to His Excellency the
Governor in Chief by the whole Houfe.

Orperep, That Mr. Stuart, Mr. Bourdages, Mr. Larue, Mr. Huot, Mr.
Blanchet, Mr. Lee, Mr Gauvreau,and Mr. Papineau, do wait
upon His Fxcellency the Governor in Chief, to know at whar
time His Excellency will be pleafed to receive this Houfe
with the faid Addrefs.

e S Do et
Monday, 28th February, 1814.

R. Stuart, accompanied by the other Meflengers, reported, that
they had waited upon His Excellency the Governor 1n Chief,
I purfuant
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purfuant to the foregoing Order, and that His Excellency had been
pleafed to fay that he will rcceive this Houfe with its Addiefs on
Thurfday next, at one o’clock in the afternoon.

R St e

HOUSE OF ASSEMBLY,
T hurfday, 3d March, 1814.

T the hour appointed, Mr. Speaker and the Houfe went up to
the Caftle of St. Lewis with the Addre(s ot this Houlfe.

And being returned,

M- . Speaker reported, that the Houfe had attended vpon His Ex-
cellency the Governor in Chiet with their Addrefs, to which His kx-
ccllency was pleafed to make the following anfwer :

* | fhall take an early opportunity of tranfmitting to His Majefty's
M:nifters yeur Addrefs to His Royal Highnefs the Prince Regent, to-
gether with the Articles of Accufation which have been preferred by
you againft the Chief Juftice of the Province, and the Chief Juftice
of the Diftri¢t of Montreal. But I do not think it expedient to fuf-
pend the Chief Juftice of the Province and the Chief Juflice of the
Diftri& of Montreal, from their Offices, upon an Addrefs to that ef-
fe& trom one Branch of the Legiflature alone, founded on Articles of
Acculation on which the Legiflative Council have not been confulted
and in which they have not concurred.”

?
'

It was then

REesoLveD, That the.charges exhibited by this House against Jonathan
Sewell and James Monk, Esquires, were rightly denominatcd
““ Heads of Impeachment.”’

REesoLvep, That it is the unquestionable constitntional right of this‘
House to offer its humble advice to His Excellency the Gover-
nor in Chief, upon matters affecting the welfare of His Majes.-

ty’s
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ty’s subjects in this Province, without the concurrence of the
Legislative Council.

REesoLvep, That it is peculiarly incumbent on this House to investigate
abuses calculated to deprive His Majesty’s subjects or the bene-
fit of their Constitution and Laws, and of the pure administra-
tion of justice, and that in bringing under the view of His k.x-
cellency the Governor in Chief the gross abuses and high offen-
ces referred to in the Address to His Excellency, this House
hath performed the first and most essential of its duties to the
people of this Province.

REsoLvED, That itis the indubitable right of this House to exhibit accu-
sations to which it is constitutionally competent, without con-
sulting, or asking the concurrence of the Legislative Council,
and that in framing and exhibiting the Heads of Impeachment
referred to in the Address to His Excellency the Governor in
Chief, this House hath exercised a necessary and salutary power
vested in them by the Constitution.

ResoLvED, That His Excellency the Governor in Chief, by his said An-
swer to the Address of this House, hath violated the constitu-
tional rights and privileges of this House.



