CORRESPONDENCE

BETWEEN

THE FRENCH GOVERNMENT

AND

THE GOVERNORS AND INTENDANTS OF CANADA,

RELATIVE TO THE

SEIGNIORIAL TENURE,

REQUIRED BY AN ADDRESS OF

THE LEGISLATIVE ASSEMBLY,

1851.

QUEBEC:
PRINTED BY E. R. FRECHETTE,

13, MOUNTAIN SREET, LOWER-TOWN.

1853.






LEGISLATIVE ASSEMBLY,
Fripay, 29ta AvcusT, 1851,
Resolved,

That an humble Address be presented to His Excellency the Governor General,
praying he will be pleased to direct that copies of all Octrois, Deeds of Concession or
Grants made, and to be found in the Archives or Public Records of the Province, of
the various Fiefs and Seigniories in © Nouvcl/e-France,” or Canada, from the carliest
settlements thereof to the cession of the same in 1763, by the Crown of France to
Great Britain, and also of those made since that period, be translated into English,
printed and distributed in both languages, with all convenient despatch, among the
Members of the Legislature, and to the several Municipalities thrcughout the Province,
for public information, together with all such legal opinions, official and public docu-
ments relatiug to the Seigniorial or Feudal Tenure, or to the commutation or aboli-
tion thereof, of which the Executive Government may be yossessed, and which His
Excellency may deem necessary to the proper undcrstanding of the relative rights of
Seigniors and Censitaires ; and to assurc His Excellency that this House will make
good any expense that may be incurred in consequence of his compliance with the

present Address.
Ordered,

That the said Address be presented to His Excellency by such Members of this
House as are of the Honorable Council of this Province.

Attest,

W. B. LINDSAY,
Clk. Assy.






DOCUMENTS

OBTAINED FROM THE ARCHIVES OF THE MARINE AND COLONIAL DEPARTMENT AT
PARIS, BY MR, FARIBAULT, UPON THE OCCASION OF HIS MISSION TO EUROPE IN
1851.

SEIGNIORIES OF CANADA,

Exztract from the Draught of a Regulation made by Messieurs de Tracy and Talon,
for the administratwn of Justice and the distribution of Lands in Canada,

Of the 24th January, 1667.

Respecting the distribution of Lands in Canada, and the grants thereof made or to
be made, they ask—

« That an ordinance be made, enjoining all inhabitants of the country, and all
strangers, possessing lands therein, to declare what they possess, either in fief of liege
homage or of simple simple homage, in arriére-fief or in roture, by a statement and
acknowledgment (dénombrement et aveu) in favor of the West Tndia Company, giving
the conditions and clauses contained in their title-deeds, so that it may be ascertained
whether the mesne lords (sezgneurs dominants) have not had anything inserted in
the deeds given to them by the lords paramount (setgneurs suzerains ou dominantis-
simes) to the prejudice of the rights of sovereignty ; and whether they themselves, in
distributing the lands of their fief dominant to their vassals, have not exacted anything
that may infringe on the rights of the crown and those of subjection due only to the
King. '

And to the end that such declaration or statement may be more correctly made, that
copies of the deeds of cancession be furnished to the persons named in the orders to that
effect to be posted up wherever need may be.

It will thus be ascertained how much of the lands in Canada is alleged to have been
distributed, how much has been cleared and improved, how much remains to be distri-
buted of those that are conveniently situeted, whether the grantees have complied
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with the clauses inserted in their contracts, and above all whether by neglecting to do
8o they have not impeded or retarded the settlement of Canada.

Tt will also be ascertained, which is of importance to M. de Tracy and M. de Cour-
celles, what number of grants have been distributed and improved since their arrival,
whereby the King desires to be informed what change they may have brought about
in the advancement of the country.—And to avold any confusion and give the King a
perfect knowledge of the changes which will be effected each y-~r in Canada, that it
be ordered that in futwe no particalar or general grant shall be made in the name of
the West India Company, or on the pait of the seigniors of fiefs granting possession
of their lands to inhabitants, which, in order to be valid, shall not have been verified
and ratified by the person having power from His Majesty, and registered in the
office of the domain of the said company, for whose benefit a terrier shall be com-
menced forthwith.

From Mr. Raudot Senior.

10th November, 1707.
My Lord,

A business spirit, which, as you know, has always much more cunning and chicane
than truth and uprightness in it, hasbegun, for some time pist, to intrc.duce itself
here, and is increasing daily in 1ts two bad testnves.  If these could be retrenched,
this spirit might be 2ood for the future, aithough the simplicity which prevailed here
formerly was better still.  But, in dealing with the post, rothine, in my opinion, 1is
more pernicious then this > pirit, or more opposed to the peace and quictucss of the
people of a colony, which enly maintains it:clf andinereuses by the labor of its inha-
bitants, who shkonld not be afforded opportunitics of neglectiig their work., As there
is hardly anything in their imusacticns with ench other which has been regularly done,
the notarics, bailiff;, and cven judges, Feving Lieen almost all of them ignorant per-
sonx, and the settlers especi.ily, who have formed this colony, having improved their
lands without auy availidle scencity jrom those Ty whone (hey were gionted, there is
no property the posscsqor of which might not be troalled, no partition that might not
be unscttled, no widow who might »t be attacked as having posscs=cd in cominon with
her husband, no guardians against whom a lnw-suit might wnot be brought for the
accounts which they have rcudered of thelr guardianship. It is not that all may not
often have been done in good faith, but ignorance and the want of rules observed in
all such matters have produced these dizorders, which would lead to greater still if
those who might avail themselves of this spirit were allowed, either of themselves or
by the advice of others, to bring law-suits in conscquence ¢ there would be more law-
suits in this country than there are persons. And as the judges are obliged to adjudi-
cate according to rules of which they begin to have some knowledge, by applying
them to cases in which ignorance has caused none to be observed, they would be led
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to commit a thousand acts of injustice, as I should have considered myself doing,
My Lord, if I had entirely subjected myself to such rules in many law-suits that have
come before me:

For all these reasons, Mylord, I think you could not do more good to the inhabi-
tants of this country than by obtaining for them, from His Majesty, a declaration
which would ‘secure the ownership of the lands, with all their appurtenances, and
according to the lines which have been drawn, to those who have been five years in
possession thereof, either by working on them, or in virtue of any title whatsoever;
which wonld also validate all partitions of estates that have hitherto been made;
would prohibit the bringing of any law-suit concerning the accounts of guardian-
ship rendered and the renunciations made by women of the community with their
husbands, and would forbid the judges to admit parties to sue on such matters;
finally, My Lord, a declaration which would validate all judgments that have been
given and all deeds and contracts that have been passed up to this time, and the rights
that individuals have acquired against each other, except in odious matters, such as
deeds and contracts in which there may be usury, deceit or fraud, and possessions in
which there may be violence or authority.

It is thus only, My Lord, that you can establish peace and quietness in this country,
which withont this just precaution will always be unhappy and unable to increase, its
inhabitants, who ought to attend to the cultivation of their lands, being daily obliged
to leave them in order to defend themselves in many cases against unjust law-suits.
I know this evil, My Lord, from all the affairs which continually come before me and
with which it may be said that I have been overwhelmed ever since I came here,
because these poor inhabitants finding me of easy access, and not being obliged to go
any expense for pleading, hardly a day has passed but I have given several judgments
on such transactions which had taken place between them before my arrival. There
are even some who being afraid of law-suits, come and ask decisions of me, to prevent
those that might be brought against them in future, their ignorance making them
afraid of the least threats on this subject from others as ignorant as themselves.

1 have had the honor to tell you, My Lord, that, if His Majesty will grant them the
declaration which I have the honor to ask of you for them, it is necessary to insert in
it in virtue of any title whatever, adding even werc it only simple possession, because
formalities have not been much attended to it in the grants that have been made here.
Many inhabitants have worked on the word of the seigniors, others on simple tickets
which did not cxpress the charges of the grant. Hence a great abuse has arisen, which
is, that the inhabitants who had worked without a safe title, have been subjected to
very heavy rents and dues, the seigniors refusing to grant them deeds except on these
conditions, which they were obliged to accept, because otherwise they would have lost
their- labor : the consequence of which is, that, in almost all the. seigniories, the dues
are different ; some pay in one way, others in another, according to the different cha-
racters of the seigniors by whom the grants were made.

They have even introduced, in nearly all the contracts, @ retrait roturier of whick no
mention is made in the Custom of Paris, although it is the custom observed in this
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country, by stipulating that the seignior, at each sale, might withdraw the lands which
he gives en roture, at the same price at which they would be sold; and they have thus
abused the right of conditional redemption (7etrait conditionnel) spoken of in that
Custom, which is sometimes stipulated in deeds of sale wherein the vender reserves
to himself the power of redemption (fuculté deréméré ), but which is not established as
from the seignior to the tenant. This preference, My Lord, shackles improperly all sales.

There are grants in which the capons pzid to the seigniors are paid e'tker in kind or
tn cash, atthe choice of the scignior. These capons are valued ot thirty sows (fifteen
pence), and the capons are not worth more than fer sous. The seigniors oblige the
tenants o gwe them cash, which they find wery tnconvenient, as they frequently have
none : for, although 30 sous appear but a trifle, it is a sreat deal in this country where
money is very sca£ce; and moreover it seems to me that in all dues; when there is a
choice, it is always in_favor of the party owing, cash being a species of penalty against
him when unable to pay in kind.

The seigniors have alsointroduced in their grants the exclusive right of baking or keep-
ing an oven (four banal ),of which the inhabitants canneveravail themselves, because the
habitations being at great distances from the seignior’s house, where this oven must be
established (which indeed could not be in a more convenient place for them, wherever
placed, because the habitations are very distant from each other), they cannot, or
could not possibly at all seasons, carry their dough toit; in winter it would be frozen
before it arrived there. The seigniors, even, feel themselves so ill grounded in claiming
this right, because of this impossibility, that they do not exact it now ; but they will, at
some future period, make a title of this stipulation to compel the inhabitants either to
submit to it or redeem themselves from it by means ofa large rent, and thus will the
seigniors have acquired a right from which the inhabitants will derive no benefit. This,
My Lord, is what I would call getting a title to vex them hereafier.

There is another advantage that, I believe, against His Majesty’s intentions, some
seigniors have taken of their tenants. To make you understand it, My Lord, itis neces-
sary for me to have the honor to observe that the Normans being the first who came
to this country, they at first established in it the Custom of le Vexin. As that Custom
did not suit them with regard to their holding of His Majesty, they asked afterwards
to be placed under the Custom of Paris, in that respect, preserving the Custom of le
Vexin against their vassals and tenants, because it is more favorable to themselves; it
seems to me that this would be another matter to be reformed by obliging them to

follow the Custom of Paris in what concerns themselves, as they do in what concerns
His Majesty.

I should therefore think, My Lord, under your pleasure, that, to place things in some
sort of uniformity and render the inkabitants that justice which the seigniors have not
rendercd them hitherto, and to prevent the latter from committing the vexations to which
the former will undoubtedly hereafter be exposed, it would be necessary that His Ma-
Jesty should give a declaration reforming, and even regulating for the future, all the
rights and dues which the seigniors have given and will in future give to themselves,
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and that His Majesty should ordain that they should only take, for eack arpent of the
contents of the grants, one sow of rente and a capon for eack arpent n front, or 20 sous
at the choice of the grantee; that the preference whick the scignior stipulates for himself
tn case of sale of the lands held en roture should be suppressed ; that the exclusive right
of baking should also be suppressed ; that in the places where fish is taken, the right of
the seignior should be rednced to one tenth purely and simply, withoutany other con-
ditions ; that the exclusive right of grinding (banalité) should be preserved to the
seigniors on condition of their building a mill on their seigniory within one year, failing
in which, their right would be forfeited and the inhabitants would not be obliged, when
one was built, to have their corn ground there : otherwise, My Lord, they will never
be induced to erect mills, from the privation of which the inhabitants suffer greatly,
being unable, for want of means, to avail themselves of the favor which His Majesty
has granted them, by permitting them to erect mills in case the scigniors should not do so
within a year. '

This was granted to them, in the year 1686, by a decree (arrét) which was re-
gistered in the council of this country; but the decree of registration not having been
sent to the subordinate jurisdictions to be published, the inhabitants have not hitherto
profited by this favor, and itis only since my arrivel here that the decree has been
published : it having come to my knowledge in the course of a law-suit recently deter-
mined, in which this decree was produced, and one of the parties was unable to take
advantage of it because it remained unpublished. The fault can only be attributed to
the Sieur d’Auteutl, whose duty, as attorncy general to this council, it is to transmit
such decrees to the subordinate courts; but it was his iaterest as a seignior, and also
that of some councillors who are likewise seigniors, not to make known this decree.

It is thus, My Lord, that the King is obeyed in this country, where I can assure you
that the interests of the King and the pablic, if they were not continually looked after,
would be sacrificed to those of private individuals.

Letter from Mr. de Pontchartrain to Mr. Raudot senior.

13th June, 1708.

I have received the letter which you wrote me on the 10th of November last, concern-
ing the state of the administration of justice in Canada.

T have been much pained to see the irregularity with which all has been done
hitherto, and the difficulties in which the inhabitants would find themselves involved
ifthe deeds and contracts that have been passed were impugned for the informalities
contained in them. I will examine the proposal you make o confirm by a general
decree all those who have possessed and cultivated lands for the last five years in virtue of
amy title whatever. But as nothing can be done on this subject till next year, examine

B
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again into the matter, and send me @ memorandum of sll thet you will think should be
inserted in the decree.

It would be very desirable o reduce the seigniorial dues throughout the whole extent
of Canada to the same lcvel.  See what could be done towards this end and report it to
me, observing that once the Custom of Paris adopted as a rule, the rclrait roturier
cannot be adinitizd. I wouid also advise to admit neither the iefra/: lignager, nor even
the retralt feodal, unless it vus stipulated by the concession of the ficf.

As to the du~. prid to the seigniovs, the valuation complainéd of ought only to take
placc when cash is wanting, ualess the deed of conceszion -ay at the choice of the seig.
nior ; bat I weuld be for avolishing thes: dues, lecause they qfford an opportunity of
vezation. 1 will sce what can be done in this respect, and will inform you of it. With
respect to the privilege of baking (fours banrawr), all that isto be done is to follow
and enforce the decree rendered in the year 1686, by which that matter has been
settled.

Lincline very much to your opinion with regard to the different degrees of juris-
diction at which the inhabitants of Canada are obliged to plead; but as it does not
appear to me pos:iulc to suppress the provostships, on account of the complaints which
their suppression would produce, I would odvise that these provostships should adju-
dicate in dernics resort to a certain amount, above which the appeal from the seig-
niorial jurisdictions weuld lie directly before the superior council. Send me a memo-
randum of what could be done on this subject, with your opinion.

Lester from Mr. de Pontchartrain to Mr. Deshaguais, at Fontainebleau.

10th July, 1708.

Mr. de la Touche, onleaving Versailles, handed me, Sir, a letter from Mr. Raudot
concerning the administration of justice with which he is intrusted in Canada, together
with a memorandum of the observations madc by you on each aiticls. Ihave sent an
answer to Mr. Readot in conformity with these observations, and have told him that 1
would propose tv the I-ing to issue a declaration fixing the rights of the seigniors of parishes
1 that couniry who hare eonceded lands to scttlers, as well  for the past as for the future
at one sou of rentc and a capon for each arpent of land in Jront, or tweity sous, at t}z;
ehoice of ile party owing the same, according to your advice. I request you to make a
draught of this declaration in concert with Myr. Daguesseau, as you propose.

Here is a letter by which I request him to draw it up at his leisure, because I believe
that the Canada ships have now left, so that we cannot send this declaration till next
year.

I returnto you Mr. Raudot’s letter, with the memorandum of your observations
on it.
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To Mr. Daguesseax.
Same date.

Mr. Raudot, intendant in Canada, has written to me, sir, that that the seigniors of
parishes in that country who have granted lands to settlers have subjected them to all
the duesthey pleased, whick are almost all different from each other ; that in most of
these grants there are dues which ought not to be tolerated, because they afford an
opportunity of vexation, and that it would be necessary to issue a declaration Jxing the
dues and rents of these seigniors, aswell for the past as for the future.

I have requested Mr. Deshaguais to see you and take your leisure to draw up this
declaration.

I send him Mr. Raudot’s letter, whick will inform you of what he writes on the subject.

Letter from Ir. Raudot tothe Minister.
Quebee, 18th October, 1708.

My Lord,

I have received the three letters which you did me honor to write to me on the 6th,
13th aund 18th of June last. I had been obliged, My Lord, in order to make you under-
stand what I mcant when I had the honor to ask of you a drclaration securing the
ownership of the lands to those in possession of them, to inscrt there words @ ¢ in virtue
of any title whatcver,” anfor thi- purpose I had the honor to expl:in to you, by my
letter of the 10th November last, that many inhabitants of t%as country had obtained
grants of land on simple tickeis ; others have nothing in their furor but possession on the
verbal promise (sur la parole) of the seigniors ; others ¢3uin have lost or mislaid these
tickets. There are even many contracts thc' cannot be found. The possession even of
a pari of these lands had been much interrupted by the forced abandonment of them
in eonsequence of the Iroquois war. Hunce it rosults that the prescriptions esteblished
by the Custom can hardly uvail tc any one, amiit is fui these reasons that I think it
would be necessary to insert in the declaration which I have the honor to ask of you
that the land should remain the property of him who had been five years in possession
of it,. or who held it by any title whatever.

It would also be necessary, with 1egard to the seignicrial dues, tc make them uni-
Jform by reducing them all to the same sca’e; and for this purpose, My Lord, Ihave the
honor to send you a memorandum containing the dues whick I have found in sevcral
deeds of concession (*), all different from each other, opposite to which I kave placed

(*) I bave not found this memorandum.
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my opinions as to the diminutions and retrenchments that might be_effected, and in so
doing I have adhered to the earliest grants, whick were made in innocent times, when
pebple did not so much seek their own advantages; and I believe, My Lord, that the
justice which is due to the inhabitants being thus maintaincd, His Majesty might, in
his declaration, in:crt these words, without having regard to the charges, clauses and
conditions contained in their title-decs, ‘that the dues should only be paid according
to what would be contained in the said declaration.

As to the retrait roturier, you acknowledge, My Lord, with reason, that it ought to be
suppre=scd in all deeds of concession, oud the same might be done with regard to the
vetrait féodal, because, if mentioned in the Custom of Paris, it was only in conse-
quence of its being supposed that the fiefs to whicl it was applied were a portion of
the seigniory from which they were alienated, and it was intended thereby to give
the seignior the right to replace his fief’ on the same footing as it formerly was; but it
is not o in this country, as the seignicrs here gave the fiefs at the same time that they
formed their seigniories, and these fiefs cannot be said to be a dismemberment of them.

‘With respect to the retrait ligrager, it seems to me thet it canmot be dealt with, in
the saime manner as it v-as established by the Custom, for good reasons. It appears
to me, on the contrary, that it should be viewed in a fuvorable light, as it perpotuates
property in the same families, and insures a right to those to whom nature gives it.
The only reason, My Lord, for which I have proposed that the privilege of baking
(fours banuuz) should be supprossed, was the impossibility for those who are sub-
jected to it of using the banal ovens at wlhich they are obliged to bake, on account of
the distance at which all the inhabitants of the scixniories are from their seignior’s
house, the seigniories in this country not heiag settled as they are in France, where
almost all the inhabitants cre collected in villages near cach other, and all within reach
of the banal ovens. Here the inhabitunts of the seigniories, which are at least two
leagues in extent along the river St. Lawrence, are all settled along the said river, so
that the bauzl oven being in the seignior’s house, which is always in the centre of the
seigniory, some inhabitants would have to carry their bread at a distance of a league
or even two or three from home. Besides the inconvenience to which this would sub-
ject them at all seasons, there is even an impossibility in winter, as their dough would
be frozen before they reached the place where the oven was situated. Itisa right,
My Lovd, which must be suppressed. because the inhabitants cannot derive any benefit
from it, and the seigniors have established or wish to establish it only to 0blige them to
redeem themselves from it by consenting to pay in future some heavy charge in considera-
tion of the servitude from which they would be liberated. It is not so, My Lord, with
the banal mills, the banal mill being always to the advantage of the inhabitants, who
have not the means of erecting mills themselves, whereas the banal oven is to their

disadvantage, there being not one of them who has not an oven in his own house and
as much wood as he wants to heat it,
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From the abstract made Jor the King, of Messieurs Rawdot and D’Aigremont’s
letters of the

4th and 7th November, 1711.

............ That being well informed of the pretentions of the Sieur de Cabanac,
he cannot help saying that they are ill founded, since he will not submit to the general
regulation which has been made in the Council at Quebec concerning the honorary
rights due to the seigniors. He incloses the decree (ar7ét) of the Superior Council, of
the Sth July, 1709, for these honorary rights, (here the words “and for those of the
seigniors having high courts of justice * [seigneurs hawuts-justiciers), are erased in the
document deposited in the archives).

Eztract from a memorandum on the subject of the colony of Canada and of that which
is projected in Isle- Royale (Cape-Breton.)

1st March, 1716.

In 1675, the King farmed out the domain of all the colonies to Jean Oudiette for
the sum of three hundred and fifty thousand livres, and in this lease are stated all the
dues which the farmer was to collect, and His Majesty confided to him the task of
getting a terrier made to regulate the rights of eens and fods et ventes which His Ma-
jesty had resolved to establish in the said colonies, to supply evidence in all times to
come of his seigniorial and domanial rights, and to insure at the same time to private
individuals the indefeasible right of property in their estates and inheritances. His
Majesty at the same time undertook to pay the governors and other officers of the land
forces and of justice, employed in his service in these colonies. This charge was then
but trifling, as there were none in Canada. Mr. de Frontenac had been appointed
governor there by the West India Company : His Majesty confirmed the appointment,
and contented himself with adding an intendant : it was Mr. Duchesneau who filled
this office in the year 1675.

This intendant caused to be made, at the expense of the farmer of the domain, the
terrier of Canada, and established therein the dues and Jods et ventes. The intendants
of the West Indies had not the same attention, and this order of the King has not been
hithertho executed either in Cayenne or in the West India Islands. It is a work which
deserves the attention of the council of marine. :
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Eutract of a Memorandum from the King to Messieurs de Vaudreuil and Begon.

15th June, 1716.

His Majesty having no title to establish any censive in the island of Montreal, it is
not his intention that the Seminary of Saint Sulpicius, seigniors of that island, should
be disturbed in the rights belonging to them on the grants which they have made of
geveral habitations, and the sieurs de Vaudreuil and Begon will make this decision
public, so that the inhabitants of the island may have no pretext for not paying the
rents due by them to the owners of these grants.

Eatract of a letter from the Minister to Monsicur Begon.

16th June, 1716.

........ It has examined what you stated on the subject of the grants made by the
seigniors of parishes in Canada, and of what they exact from their grantees, according
to the different Customs under which they have granted. The intention of the council is
that the Custom of Paris should be followed ; that all acts done azainst that Custom
should be declared null, unless at the time when the Custom of Paris was established
in Canada, the King excepted the grants previously made according to other Customs.
It is necessary that you should ascertain this and send the documents, in order that
the council may put this matter completely to rights.

9th May 1719.

to’r?hgeczuuf::;iltt%} Mr. Begon last year observed that in the deeds of concession

the Regeut. which proprietors of seigniories grant to those who take lands
— therein, they introduce a variety of obligations contrary to the

The Council is of

opinion that @ do. Custom and to the settlement of the colony.

cree must be made , . . .

as proposed by the Such are the corvées (day labor) which the seigniors exact, inde-

Sieur B"‘E’°£~ A D pendently of an annual rent (rente fonciére) for the common used

L. M. D. for grazing cattle.

Other seigniors have resumed the possession of such common, after the clearing of
the same by some of the inhabitants, for the purpose of selling it to others.

They further stipulate for corvées which are not mentioned by the Custom.

They reserve to themselves the right of resuming the possession of the lands they
grant whenever the same shall be sold, upon repaying the purchaser, which is also
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contrary to the Custom of Paris, to which they derogate in that respect, as is stated
by them, to follow the Custom of Normandy. He stated that he thought’proper to
order that this stipulation should not be observed, in the contracts where it is found,
and to prchibit the insertion of the same in such contracts as may be entered into for
the future.

Some of the selgniors reserve to themselves, in the deeds of concession, tbe timber
necessary for their houses and other buildings, and the wood necessary for their fuel ;
others reserve the timber fit for sale.

Others grant to their tenants leave to cut pine timber upon the lands which they
have not yet granted, on condition that they shall pay them ten per cent upon the
boards they will obtain frem such timber; by reason of which they do not concede
these lands.

‘When they do concede them, they reserve for themselves all the oak and pine timber
without paying anything therefore to such inhabitants; this enables the seigniors to
exact any amount they please for the oak timber, and to sell it at a very high price ;
which is prejudicial to building and prevents the trade in such timber which would be
carried on with the West India Islands and with France, if it were sold at a reasonable
rate.

These seigniors also receive the eleventh part of the fish taken by their tenants
upon the front of their grants.

They also subject them to the right of banalité, which is injurious to the colony,
where a large number of mills could not but be advantageous.

Upon which, it was decided by the Council, on the 12th of May, 1716, that the
Custom of Paris should be followed, and that all deeds made in contravention there-
with should be declared void, unless it was shown that upon the Custom of Paris being
established in Canada, His Majesty had made an exception, in relation to grants pre-
viously made subject to other Customs ; which the Council has ordered should be
ascertained, in order that some decision may be come to upon the subject.

Mzr. Begon has been written to in consequence of this decision, in order that the
fact may be ascertained.

By his letter of the 14th October, 1716, he states that it appears that the first Com-
pany of New France, formed in 1628, has made grants of lands in seigniory, en fief,
more particularly in the Island of Montreal, upon condition that the seigniorial rights
and fealty and homage should be made and rendered according to the Custom of
Paris ; and that by the 33rd article of the decree regulating the new Company formed
in 1744, under the nameé of the West India Company, it was ordered by His Majesty,
that the judges appointed in all the said places should be held to decide according to
the laws and ordinances of the Kingdom, and the officers bound to observe and follow
the Custom of the prévoté and vicomté of Paris, according to which the inhabitants
would be free to contract, without its being lawful to introduce therein any other
Custom, to avoid diversity.
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He transmits copy of the article in question, to which His Majesty has adhered,
and inasmuch as it is the intention of the Council that the clauses inserted in the deeds
of concession, which are contrary to the provisions of the Custom of Paris, shall be
declared null and void, it becomes neeessary that His Majesty should make a decree
so ordering it.

Thus done and decreed by the Council of the Naval Department, the 9th May, 1717.

(Signed) L. A. DE BOURBOXN,

(Signed) LE MARECHAL D’ESTREES.
By order of ihe Council,

(Signed) LACHAPELLE.,

A Decree to annul, 1n the Deeds and Contracts of Concession executed in Canada, clauses

contrary to the Custom of Paris, and to order that it shall be observed in future.
Mai, 1717.

The King being informed that the Company of New-France, formed in 1628, has
conceded lands in fief, especially the island of Montreal, on condition that fealty and
homage would be done and dues paid to it according to the Custom of Paris; that
this Company, which held the country until 1663, bas introduced no other Custom
there ; that to avoid a diversity of Customs the late King, by the 33rd article of the
Edict establishing the new Company formed in 1664, under the name of the West-
India Company, prohibited the introduction of any other Custom in the countries
granted to that Company, and ordered the local officers to follow and conform them-
selves to the Custom of the provostship of the viscounty of Paris, according to which
the inhabitants of the said countries might contract ; that notwithstanding the provi-
sions of the said Edict, several of his subjects who hold lands in seigniory in New-
France impose. in the contracts of concession of the lands which they grant in their
manors, very burthensome clauses and servitudes, contrary to the provisions of the
said Custom and prejudicial to the settlement of the colony, such as the days of
husbandry service (‘corvées ) which they stipulate or exact, besides a ground rent (rente
Jonciére), for the common which serves as a pasture-ground for cattle ; the days of
husbandry service which they again establish on account of the grants of land ; the
right which they reserve to themselves of re-entering into possession of the lands which
they grant, every time that they are sold, on refunding to the purchaser the pur-
chase-money ; the rescrvation of the power to take on each grant, without paying
anything for it, all the necessary wood for their houses or other works, or for their
fuel ; or of having the preference of all the wood, grain, cattle or other things which
the inhabitants may have to sell; the reservation of all the pine and oak trees that
may be found on each grant, without any payment, which enables them to exact such
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prices as they please for this timber, and is an obstacle to building, and prevents the
trade in such timber which might be carried on as well with this kingdom as with
the West India islands, if it were cheap ; the reservation of the fish taken by the
inhabitants in front of their grants, and the obligation which they impose upon them
of carrying their grain to be ground at the wind-mills which they have on their
seigniories, although such mills are not banal by the Custom of Paris, and the
multiplicity of mills in a colony cannot be otherwise than advantageous, particularly
in seigniories of great length and in which there are no water-mills ; His Majesty
being also informed that some of the said seigniors grant permission to their inhabi-
tants to cut pine timber on the lands which they have not yet granted, on condition
of paying them one tenth of the boards, planks and deals made out of such timber, which
is so much the more prejudicial to the settlement of the colony as, in ovder to preserve
this tenth, they do not grant these lands; and it being necessary to provide against all
these abuses

The report having been heard and the whole considered, His Majesty, being present
in his council, on the advice of My Lord the Duke of Orleans, Regent, has ordained and
does ordain that the saind 33rd article of the Edict establishing the West India Com-
pany, of the month of May 1664, sbhall be executed according to its form and tenor ;
which being done, the inhabitants of the said country of New-France shall Liave power
to contract only according to and in conformity with the Custom of Paris ; His Ma-
Jjesty prohibits the introduction of any other Custom in the said country, and wills that
all clauses inserted in deeds and contracts of concession or others, contrary to the
provisions of the said Custom, be and remain null, as well for the past as for the future,
and in cousequence His Majesty has discharged and does discharge the inhabitants of
the said country, towards the said seigniors, of all husbandry service (corvées), for
any cause whatsoever; of the reservation of the right of conventional redemption
(retrait conventionnel ), as also of that of taking any wood, of what kind soever, whether
for building or for fuel, without payment ; of the preference for anything whatsoever
that they may have for sale ; of the reservation of the 11th fish to be taken by them ;
of the obligation to have their corn ground at the wind-mills, and of the execution of
all other clauses contrary to the provisions of the said Custom ; but the said inhabi-
tants shall not have any claim against the said seigniors on account of anything which
they may have given or paid, up to the day of publication of this decree, for servitndes
or clauses contrary to the said Custom ; and His Majesty forbids the seigniors to grant
permission to cut timber on the lands which they have not yet granted, under the
reservation of one tenth of the boards, planks and deals to be made therefrom, or under
any other reservation or condition whatsoever; and His Majesty enjoins the said sei-
gniors to grant the said lands to such inhabitants as may apply for them, subject to the
usual dues, in default whereof he permits the said inhabitants to appeal to His Majesty’s
governor and lieutenant-general and the intendant of the said country, according to the
decree of his council of the 6th July, 1711: and the present decree shall be registered
in the office of the Superior Council of Quebec, read published and posted up where-
ver need may be, to the end thatno one may be ignorant of the same, and all letters
necessary to this effect shall be issued.
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Exzxtract of a Memorandum from the King to the same.
26th June, 1717.

............ Their attention to enforcing the decree of the 6th July, 1711, which
reunites to the King’s domain the seigniories that are not settled, and to obliging the
scigniors having lands to be granted within the extent of their seigniories to grant
them, is very necessary for the scttlement and extension of the colony ; they should
prevent these scigniors fiom receciving money for the wood lands which they grant,
as it is not just that they should sell lands on which they have spent nothing and which
are given to them only for the purpose of being settled.

Extract of the King's Memorandum to Messieurs de Vaudrewil and Bégon, of the
23rd May, 1719.

............ His Majesty has seen the memorial of the Sieur Desjord Moreau,
captain in the troops, who applies for a grant of land under the title of fief and
seigniory, with high, mean aud low justice. His Majesty would willingly have
granted bim this fu-or; but the great number of seigniories having proved but too
prejudicial to the settlement of Canada, it was resolved several years ago to grant no
more of them ; His Majesty has again explained this to the Sieurs de Vaudreuil and
Begon by his despatch of the 15th June, 1716, and his inte:tion is not to change any
thing.  He will in future make such grants in 7oture only. However, although he has
directed them to make such grants of not more than 3 arpents in front by 40 in depth,

in good lands, he will nevertheless approve of their giving them a greater extent if
they think proper.

Extract from Monsieur Dupuy’s Letter

Of the 20th October, 1727.

I have received the letter which you did me the honor to write me at Brest, on the
8th May, 1727, respecting two representations whiéh had been mane to you by the
late Monsieur Collet, attorney general, the one on the subject of the Montreal Semi-

nary, and the other on that of the Religious Ladies Hospitallers of the Hotel-Dieu
of Qucbec.

As to the former, the representations of the attorney general h.ve been confined to
observing that the King had issued a declaration in the month of J uly, 1714, by which,
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to indemnify the ecclesiastics of the Seminary of Saint Sulpitius,. ... .. His Majesty
had granted them tke right of exchange throughout their seigniory, without their paying
anything as a pecuniary consideration therefor to the King who (7). . .. nevertheless, by
abandonment which he has effectively made to the Seminary, has reserved to him-
self the registry (le greffe), whereby he has appropriated to himself all the profits,
while relieving himself of the expense and care of the administration of justice : so
that the Seminary has had granted to it and claims to. enjoy, under what it calls an
onerous title, rights which are purely royal, not established by the Custom (1a Coutume),
but merely by the edicts and declarations of 1673 and 1674, which, besides, have not
been sent to Canada, where His Majesty does not enjoy any rights of cxchange.

1 have not failed, My Lord, to refer to the title-deed, in order to ascertain precisely
what the King has been pleased to grant, and on what grounds it has been obtained,
80 as to see whether the favor has been secured by a true statetement. Ihave found,
My Lord, that the onerous title spoken of does not consist of the relinquishment of the
administration of justice.

The real burthen whicl: has been imposed upon them, and which gives them occasion
to allege that they have obtained the right of exchange under an onerous title, is that
they have bound themsclves for the past, but not for the future, not to exact any indemnity
Jrom all the regular communities, such as the Ladies Hospitullers, the Fréres Charon, and
the Sisters o* the Congregation, for whatever these communities have required pre-
viously to the date of the declaration made in favor of the Semmary, and the amortise-
ment of which they have obtained from the King. This remission would however,
My Lord, amount to considerable sums, considering the quantity of lands and estates
which these communities hold in the Island of Montreal and its vicinity. This, then,
is the burden which has been imposed upon the Seminary of Saint Sulpitius. Itis
also what they have fulfilled and what gives them occasion to say that they have the right
- of exchange wunder an onerous tifle, in addition to which it is further said that it is in
consideration of the lands and mills they have abandoned to the King for the fortifica-
tions of the city. But in this the King only granted theraa bounty and compensation
similar to that which His Majesty granted, in a similar case, at Paris, when, in 1674,
to avoid the conflicts of jurisdiction between the several Judges appointed by the seig-
niors who had the right of superior jurisdiction (n hawte justice) in Paris, the plan
was adopted of uniting them with the Chdtelet in 1674—75—76—T77.

The King, as an indemnity for so much of their jurisdiction as was united with the
Chatelet, grants, by way of exchange, the seigniorial rights for the exchanges of fiefs,
lands and demesnes holden of them (‘qui sont de leur mouvance), to enjoy the same in
conformity with the edicts and declarations of the 20th March, 1673, and February,
1674, etc., without their being obliged to pay, on account of these rights ef exchange,
any sum of money to His Majesty, from which he releases them, as wasalso done with
respect to several religious communities,

It is true that the sezgmorml rights for exchanges are not established by the various
Customs, and are in no wise so by the Custom of Parts, notwithstanding which the
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usage had been gradually introduced of exacting payment of dues in contracts of ex-
change, where some money was given as a balance (soulte).

But they were finally created and regulated by the King in 1673 and 1674, and all
contracts of exchange, as well of estates for estatcs, as of estates for rents, have been
reduced by the cdicts and declarations of His Majesty to the condition of contracts of
sale,

The scigniors hove been made to purchase these rights, and the King has madea
gift of them to whom he pleased.

This is now the case, and His Majesty has granted them, under an onerous title, to
the Seminary of Saint Sulpitius.

Had the grant been made under a gratuitous title (@ titre gracieux ), that would not
affect the interests of the country, and might suit those of the King.

The right of exchange is a demesnial right ; it was necessary to establish it, in order
to prevent frauds. The registration in Canada of the edicts and declarations of 1673
and 1674 was unnecessary for that purpose, it was sufficient that the King had his
domain in Canada; and as the rigits of the domain are not separable, becausesthe
cruwn being round, it suffers no diminution nor section in any of its parts, wherever
the King has his domain established, the rights attached to the domain exist in their
integrity.

Ishall have the honor to represent to you, My Lord, that the right of exchange
ought to exist in Canada so much the more as it will be there, as everywhere else,
the only means of putting a stop to fictitious contracts made for the purpose of disguising
all sales under the name of an exchange, or of making fictitious sales and defruuding
the seigniors and inattentive creditors, as you may well concieve that was, which I
have just had the honor to mention to to you, and this without the pretended purchasers
being liable (to pay)?........ the mntation fines (ods et ventes).

Eaztract from the King’s Memorandum to Messieurs de Beawharnois and Hocquart,
of the 25th April, 1730, on the subject of the contestations arising in the co-
lony between the owners of fiefs and the parties owing them seigniorial rents
and dues. — Ordinance rendered by Mr. Begon, June 21st, 1723, and those

subsequently rendered by Mr. Dupuy, November 16th, 1727, and January 13th,
1728.

............ On the account which I gave the King, as well of the provisions of
these ordinances, which contradict each other in everything, as of the memorials
which were sent last year on the part of the seigniors of fiefs and of their tenants,
His Majesty has thought necessary to make his declaration hereunto annexed, in
interpretation of the 9th article of that of the 5th .J. uly, 1717. He ordains that without
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regard being had to the ordinances of the said Sieurs Begon and Dupuy, the cens,
rents, dues and other debts contracted before the registration of the declaration of the
said 5th day of July, 1717, when money of France, or Tournois, or Parisis, is not
stipulated, shall be paid in money of France, deducting one fourtl:, which is the way
of reducing the currency of the country to that of France; and that when money of
France, or Tournois or Parisis is stipulated, they shall be paid in money of France
without any deduction. You will please to have the same published and regi-tered,
and you will take care that it be strictly executed.

Messrs. de Beauharnois & Hocquart.

10th October, 1730.
My Lord,

During our residence in Montreal, complaints were made by several individuals
that the seigniors refused to give them grants in their seigniories, under various pre-
texts, although obliged by the decree of the Council of State of the month of July
1711, to make such grants to the inhabitants who will 1equire them, and in the event
of refusal, that such inhabitants may apply to the governors and intendants of the
couutry, who_are conmanded by His Majesty to grant te the s@id inhabitants the
lands required by them. We have the honor to report, that upon this subject a
variety of abuses have been introduced, as well by the seigniors as by the inhabitants,
which are alike contrary to the decrce of the Council of State of 1711, and the
settlement of the colony. Some seigniors have reserved considerable domains within
their seigniorie3, and under the pretext that these lands form part of their domain,
have refused to concede the lands therein which have been demanded by way of
grants, believing they were entitled to sell and have in fact sold the same. We have
also observed, that in the partition of seigniories among co-heirs, such of them as have
not the right of jurisdiction, droit de justice, or the principal manor-house, ceasing to
hold themselves out as the seigniors of the fief, refuse to grant to the inhabitants the
lands which are required of them within the portion which has accrued to them, and
deem themselves to be without the operation of the decree which compels seigniors
to concede, and on the contrary believe themselves entitled to sell the lands which

they grant.

Another abuse has arisen on the part of the inhabitants, who having the right of
obtaining concessions frum the seigniors, after having so obta.ined lands, sh.ortly after
sell them to othrrs, the cffect of which has been to establish a speculation 'm .the
country, injurious to the colony, without furthering the settler}rxent or the culmvatl.on
of lands, but tending to foster habits of indolence among the inhabitants, a practice
to which the seigniors are not averse inasmuch as lods ez ventes accrue to the.m by the
sale of such lands; in this way a number of grantees do not reSIdfa upon their grants,
and the seigniors are not anxious to reunite them to their domains, and when such
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re-union is demanded, those who are in possession cannot recover back the sums of
money paid by them.

‘We are therefore of opinion that in enforcing the decrees of the Council of State
of 1711, it would be necessary to render another decree prohibiting seigniors, and all
other proprietors, from selling wild lands, under any pretext whatsoever, upon
penalty against the seigniors and proprietors of the lands so sold, of the nullity of the
deeds of sale, the restitution of the price thereof, and of being deprived of ull the
right of property in the said lands, which would be, de plano, reunited to the King’s
domain, and reconceded, by us, in his name.

Itis true that generally the seigniors concede, or appear to concede, their lands
gratis, but those who avoid the provisions of the decree of the Council take means to
obtain payment of the value of such lands, without its appearing upon the face of the
deed, either by obtaining obligations from the grantees for sums pretended to be due
them for other considerations, or under color of some inconsiderable clearing without
cultivation, or under pretence of natural prairie land found upon the grant.

If it had pleased M. Hocquart to adjudicate upon all the contestations arising from
the abuses which we have had the honor to bring under your notice, he would have
disturbed a number of families and have given occasion to considerable litization. He
has deemed that the grantees not having taken advantage of the provisions of the
decrees of the Council which were favorable to them, it was altogether attributable
to them if they have paid sums of money for the grants made to them, and that they
are not entitled to recover them back, according to the maxim of law : Volent: non
Jit enguria.

‘We believe that it is for the advantage both of the seigniors and of the inhabitants
to allow matters to remain in their present state, awaiting the decree in Council which
we have the honor to request, and not to alter the practice which has heretofore
obtained. It would nevertheless appear to us equitable, that in the event of clearings
or natural prairie land being found, the seigniors should derive the advantages there-
from, and that in the grants made by them such clearings and prairie lands should be
indicated as well as the amounts received by them from the grantees.

The wild lands are becoming valuable in this colony, inasmuch as the grantees in
the front ranges require wood, and are under the necessity of asking for grants of
land in the third and fourth ranges, to supply this want. The generality of the inha-
bitants are not aware of the provisions of the decree of the Council touching them in
relation to this matter. M. Hocquart has caused some of the principal among them
to be informed upon the subject, without causing publication anew of the decree.
Before doing s0, he awaits the orders which we shall reccive from you during the
ensuing year.

‘We are with profound respect,

My Lord,
Your very humble and very obedient servants,
{Signed) BEAUHARNOIS,

HOCQUART.
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Letter from the Minister to Messieurs de Beauharnois and Hocquart.

24th April, 1731.

I have received the letter which you wrote me on the 10th October of last year, on
the subject of the granting of lands in Canada, and I have given an account of it to
the King. His Majesty has learned with pain the inexecution of the decrees of the
6th July, 1711, on the subject of these lands, and the abuses that arc committed in
violation of the said decrees. He would have determined, for the purpose of putting
an end to a disorder as prejudicial to the settlement of the colony as to the interests
of the inhabitants and of commercc, to issue a decree ordering the execution of
those of the 6th July, 1711, and to declare at the same time null and void all grants
of land in seigniory or in rofure which have not been confirmed and have not been
improved, and to forbid your making any grants ofland until the terrier is completed
and until otherwise ordained; but he has been pleased to wait until he has received
your answer and your opinion thereon. These prohibitions have twe objects : the
first, to finish the work of this terrier; the second, to insure the preservation of the
forests, in order to prevent the scarcity of wood, of which you state that the grantees of
the front lands already feel the want, and also to form hereafter a domain for His
Majesty in the country.

It will be only by examining the terrier that the extent of these forests can be well
and usefully ascertained. Mr. Hocquart cannot therefore pay too much attention to this
long protracted work.

ATt QuEeBEc, the 3rd October 1731.
My Lord,

By the letter which you did us the honor of addressing us, on the 24th April last,
touching the abuses which we brought under your notice in relation to the grants of
lands in Canada, we observe that His Majesty has refrained from
making any decree, until our answer and our opinion had been recei-

L. Com.

Concerning  sei-
gniories and grants A K X 3
and rent-rolls, pa- completing the rent-roll, inasmuch as an inspection of that document

plers-terriers. is the only means of arriving at a definite conclusion upon this subject.

ved, and that you strongly urge upon Mr. Hocquart the necessity of

Mr. Hocquart has ever felt how important it was that the rent-roll should be com-
pleted in order to obtain therefrom all the information necessary to regulate the subject.

The Religious Communities have been principally the cause of the delay. Mr.Hoc-
quart has however succeedcd in obtaining from the Seminary of Montreal a statement
or enumeration, avew et dénombrement, of the lands possessed by that body in Canada,
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and it is to be hoped that the order of Jesuits, the Seminary of Quebec and other
Religious Communities will not further delay the fulfilment of their obligations, for
np to this period these bodies have seemed to hold back, none being desirous of first
making the necessary declaration.

‘We shall ourselves await the completion of the rent-roll, to enable us to give to the
answer and opinion expected from us by His Majesty the required degree of certainty
and precision; we have nevertheless the honor of observing for the present, that
many of the abuses remarked upon in our letter of the the 10th October 1730 appear
susceptible of immediate reform without the necessity of a reference to the rent-roll.
For this reason we deemed it proper forthwith to inform you upon the subject,
although the rent-roll is still imperfect. Such, for instance, are the salcs of lands
made by some seigniors, although these lands are still uncleared, instead of merely
conceding them at the rate of one souw of cens by the arpent and a capon by each
arpent in front, which sales some of these same seigniors attempt to disguise under
various pretences and by the different means mentioned in our said letter ; such again
is the system of location tickets as explained in the same letter. It is probable
however that it is His Majesty’s will to regulate the whole matter by one and the
same decree, not deeming it proper to make a separate one upon each subject.

Nevertheless, if it pleased His Majesty to order the publication anew of the decrees
of 1711, to prohibit the sale of uncleared lands upon pain of nullity of the deeds of
sale and the restitution of the price of such sale, and to grant to the proprietors of
seigniories still remaining uncultivated a further delay of a year or two to settle them
or cause them to be settled, we are of opinion that independently of the rent-roll
these orders would partially, if not altogether, remedy the abuses complainead of.
With respect to the grants made by the seigniors to their tenants, Mr. Hocquart has,
so far, complied with the decree of the 16th July 1711, and has, since he is in Canada,
pronounced upon the re-union of 200 concessions to the domain of seigniors, by reason
of the grantees failing to reside thereon, (faute 'y tenir feu et liew).

He has nevertheless taken upon himself to give to such grantees a delay of six
months or a year, before ordering such re-union, in order to avoid any complaint upon
this subject.

This delay has enabled several to comply with the regulations having reference to
the matter, and has induced them to settle their lands to avoid the penalties imposed
the decree of the Council of State of the month of July 1711.

We are, etc.,
(Signed) BEAUHARNOIS,
HOCQUART.
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Egtract from the Minister's Letter to Mr. Hocquart,

Of the 6th May, 1734.

As T hope that, by your care, the terrier will be completed next year, I expect
from the completion of that work alarge increase in the receipts of the dues of cens et
‘rentes @hich you tell me have been hitherto paid only by those who rvoluntarily came for-
ward. And so likewise of the lods ef ventes and the droits de quint and relicf; as the
mutations will then be known by means of the ordinance which you purpose to issue,
enjoining notaries and registrars to furnish quarterly statemeuts, certified by them, of
all deeds concerning the ownership of landed estates. This is what has appeared to
me the most urgent in answer to your long memorial. I shall have what relates to the
other articles decided, and let you know His Majesty’s intentions.

To Messteurs de Beauharnois and Hocquaré.

Versailles, 6th May, 1734.

Gentlemen,;

M. I’abbé Couturier, superior general of the Seminary of Saint Sulpitius, has applied
for the confirmation of the grant which you madc by order of the King, to that Semi-
nary, on the 26th September of last year ; but he at the same time prays that it may
please His Majesty to explain some clauses inserted in that grant as well as in that
which was made in 1717 to the same Seminary, and to change others ageensbly to the
draught of a patent (brevel) which he has presented me. He has asked that the
rhumb-line which has been fixed for the seigniory of the Scminary may be altered,
and that the same may be assigned to it as has been to the sieurs de Langloiseric and
Petit, and he has represented tiie nccessity of doing so to avoid the contestations
which might arise from the diversity of rhumb-lines of those seiguiories ; that the
clause which obliges the Scminary to preserve the oak timber fit for the building of
the King’s ships may be restricted to such oak trees as may be found on the parts
of the seigniory which the ecclesiastics of the Seminary may reserve for their princi-
pel manor house or domain, a restriction which he has represented as necessary for
the settlement of the piivate grants to be made by the Seminary ; that clause may be
suppressed which provides the penalty of re-union to the King’s domain, in default
of actual settlement (d’établir few et liew) within a year and a day, on the grant;
that the clause may also be suppressed which declares that the private grants shall be
made at the usual cens et rentes for each arpent in front by forty arpents i depth ;
and as the same clause is found in the grant of 1117, he asks that it may likewise be
cancelled in that deed ; that the clause may also be suppressed, as useless, which pro-
vides that the beaches shall be left free to all fishers ; that the clause may likewise be

D
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struck out which declares that if the King should hereafter want any parts of the
land for the purpose of erecting thereon forts, batteries, parade grounds, magazines and
public works, His Majesty may take them without being held to any indemnification ;
and he has observed that the same clause had been inserted in the grant of 1717, but
was omitted in the patent of confirmation of 1718 ;——that the clause inserted as well
in the grant of 1733 as in that of 1717, and which declares that the ecclesiastics of
Saint Sulpitius shall iold their lands of His Majesty subject to the usual rights and
dues may be interpreted and restricted to simple fealty and homage at each new
reign, releasing the Seminary, when need may be, from all amortizement dues, sur-
vivorships (prestation d’hommes vivants et mourants), and other charges, by reason
of these grants ; and finally that there may be added a discharge from the obligation
to build a stone fort on the land granted in 1717, and an extension of that land to six

leagues in depth.

Such are the changes which M. Pabbé Couturier wishes to be made in the patent
of confirmation ; you will find them more fully explaincd in the copy which I send you
of the draught of a patent which he has presented me, and inthe observations which
he has added thereto. You will examine the whole and please to give me your
detailed advice on each article, that I may take the King’s orders ; but I must inform
you that His IMajesty is determined to grant the Seminary a discharge from the obli-
gation to build a stone fort on the grant of 1717, and is disposed to concede also the
other demands, supposing they are not prejudicial to the public good nor to his ser-
vice; and it is in conformity with these views that you are to examine them.

Lands in censive on the Détroit (Straits) of Lake Erié.
16th June, 1734.

On the representations which have been made by the inhabitants of Fort Pontchar-
train on the Straits of Lake Lirié, to Messieurs de Boishébert, captain of a company of
the detachment of marines, heretofore commauding at Fort Pontchartrain aforesaid,
4nd Péan, knight of the military order of Saint Louis, major of the town and govern-
ment of Quebec, now commanding at the said Fort, and which have been reported to
us, stating that hitherto they had not dared to undertake any clearings and to settle on
lands at the said place, because they had no title that could secure to them the owner-
ship thereof; that if we were pleased to grant them such titles, they would not only
be cnabled to work without running the risk of being molested, but that considerable
advantages would result from their labors, by procuring at the said place an abundance
of provisions, which would cause the, garrison as well as the settlers and travellers to
find an easy subsistance ; to which having regard, and seeing His Majesty’s letters-
patent dated at Parisin the month of April, 1716, and registered at the Superior
Council on the first December following, and the decree of the King's Council of State
of the 19th May, 1722 ;

‘We Lave, in His Majest y’s name, given, granted and conceded, and do hereby give,
grant ard concede, under the title of cens et reates, from henceforth and for ever, unto
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Chauvin, an inhabitant of Fort Pontchartrain on the Straits aforesaid, residing
thereat, for him, his heirs and assigns hereafter, a piece of land situated on the Straits
of Lake Erié, containing two arpents in front by forty in depth, bounded on one side
towards the east-north-east by the land of one Faffart de Lorme, which he holds of the
. Sieur dela Motte Cadillac, by contract of the 10th March, 1707, bounded by a line
running north-north-west and south-south-east, and on the other side towards the
west-south-west by the ungranted lands, in front by the Straits of Lake Erié, and in
depth by a line running east-north-east and west-south-west, adjoining also the un-
granted lands, to be held, enjoyed and disposed of by the said Chauvin, his heirs and
assigns, under the following charges, clauses and conditions, to wit:

That the said Chauvin, his heirs and assigns shall be bound to carry their grain to
be ground at the banal mill when one shall have been established, on pain of forfeiture
of the grain and of an arbitrary fine ; to keep or cause to be kept house and home (fer
et liew) thereon within one year from this date, at the latest; to open the clearings
(découvrir les déserts) of the neighbors as they may require it; to cultivate the said
land ; to allow thereon such roads as may be judged necessary for the public use; to
make the division fences (cldtures mitoyennes) as may be agreed upon; and to pay
each year, to the receiver of His Majesty’s domain in this country, or to the clerk of
the said receiver residing at the Straits, one sou of cens for each arpent in front, and
twenty sous of rent for every twenty arpentsin superficics, making for the said two
arpents by forty in depth four livres of rent, and moreover half a minot of wheat for the
said two arpents in front : the whole payable yearly on the festival day of St. Martin;
the first yeaily payment becoming due on the 11th November 1735, and so to continue
from year to year ; thesaid cens bearing profit of lods et ventes, défaut et amende, with
all other royal and seigniorial rights when the case may occur according to the Custom
of the provostship and viscounty of Paris.

It will however be optional for the said Chauvin to pay the said four livres of
rente and the sou of cens in furs at the Détroit price, until a current money is
established.

Reserving in the name of the King, on the said habitation, all the timber which

His Majesty may want, for the erection of such buildings and forts as he may deter-
mine upon hereafter, as well as the ownership of mines, ores and minerals if any be

found within the extent of the said grant.

And the said Chauvin, his heirs and assigns shall be bound to cause immediately the
said grant to be surveyed, measured and bounded in all its length and depth at his
own expense, and to execute the clauses contained in this title and take out a patent
of confirmation of the same within two years, the whole on pain of nullity of these
presents.

Done and given at Montreal, the 16th June, 1734.

(Signed) BEAUHARNOIS and

HOCQUART.

(Here follows a series of grants in the same terms.)
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From the abstract of Messieurs de Beauharnois and Hocquart’s Letter, of the
6th October, 1734.

Messieurs de Beauharnois and Hocquart send a statement of the different grants
which they have made to various individuals since 1731, as well in fief as in censive.

(The list is herc annexed. The grants which have been ratified by the King are
pointed out).

Most of the grants in flef are situated on lake Champlain, where the settlements
can only be made little by little. There are however already some settlers on those
of the Sieurs de Noyan, Daine and Léry. They will induce others to follow their
example.

Those in crnsive are situated on the Detroit and are already nearly all settled. The
title-decds which have been issued for them contain nearly the same clauses with
regard to reserves os the wrunts in fiof, and the charaes are al:o the same as those to
whicl individual so'gcions wsu-diy subjece their vassals, with 1he exception of the liberty
which is glv-i to the zranices on the Detroit to py the cens et rentes in furs to the
reccrver of the domaisn, wntil there be acurrent money established at that post. They
have had regord, in izsuing these grants, to the claims which the Sicur de la Motte
Cadillac mny have to a part of tl:ic lands on the Detroit, having maintained private
individuals in posscs-ion of the lands which he had granted them, which they bad
improved and to which they had a title.

The grants made by them are in favor of other settlers on the Detroit, who have
commenced clearings or continued those which had been abandoned and which bhad
been successively distributed to them by the commanders at the post without any
other title or formality..........., ’

From Messieurs de Beauharnois and Hocquart.

October 6, 1734.
My Lord,

We have received the letter which you have done us the honor to address to us on
the subject of the grant which we made by order of His Majesty, to the Seminary of
Saint Sulpitius, on the 26th of September, 1733. We have now the honor to answer
it in detail, and to give our opinion with regard to M. I’abbé Couturier’s observations
which were joined to your letter.
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1. It is true that in the deed of the 26th of September, 1733, there is an error in the
rhumb-line marked for the seigniory of the Lake of Two Mountains, granted to the
Seminary in 1717. It was naturally marked in the copy, as it was in the original, S. }
S. W.and N.; N. E. It is a clerical error which may be corrected in the patent of
confirmation ; but after this correction, far from there being any inconvenience in
fixing for the seigniory of 1717 a rhumb-line different from that of the seigniory of the
Sieurs Langloiserie and Petit, whichis S. E.and N. W, there would be a very great
inconvenience in fixing it in this manner, as the course of the Two Mountains river, or
the Grand River of the Ottawacs, which is the same, following a rhumb-line different
from that of the river Saint-Lawrence, if the ordinary rhumb-line of the seigniories
which are along the Saint-Lawrence were followed in the seigniories granted or to be
granted on the former river, the whole frontage of the seigniory of the Lake of Two
Mountaias would include the frontage of the seigniory belonging to Madame d’Argen-
teuil, which consequently that lady could no longer enjoy. Besides it is proper that the
depth of scignivrics should be nearly perpendicular to the front, as well for the facility of
surveying as in order to multiply the grants on the same cxtent of the river. It was with
this view that in the contestations which had arisen between the Seminary of Saint-
Sulpitins and Madame d’Argenteuil, the Superior Council, without regard to the 28th
article of its own regulations of the 10th May, 1676, gave a contrary decision on the
5th October, 1722, respecting the rhumb-line te be followed for the grant of 1717 and
for all those situated on the Ottawac 1iver, to wit : for the front from E. 1 S. E.to N.
1 N. W, and for the depth from 8.} S. W.to N. } N. E. It was in conseqnence of
the orders which you gnave en the 6th May, 1732, that we granted the latter seigniory,
as we had had the honor to propose to you in our letter of the 21st October, 1731. We
joined to that letter a copy of the decision of the Superior Council and of the figurative
plan of the grounds, by which it is easy to see that the seigniory of Madame d’Argen-
teuil would be anuihilated if the first observation of M. Couturier in his memorial were
admitted. You ordered us to maintain Madame d’Argenteuilin possession, by your same
letter of the 6th May. She has been informed of it, and she has tenants and a domain
on the seigriory. Another circumstance mentioned in this article of the observations
of the Seminary is, that the rhumb-lines of the seigniories of Madame Langloiscrie and
of the Lake of Two Mountains will cross each other if fixed as they are laid down in
the title-deeds. The answer is, that these lines may meet, but without inconvenience,
and this cannot give occasion to any law-suit, whatever survey may be made, as, by the
general usage of Carada, when contiguous lands are to be surveyed, the oldest grantee
takes his land first, and the meighbor the remaining lard.

2. It has been ascertained that in the patent confirming the grant of 1717 a clause
is inserted to the effect that the ecclesiastics shall not only preserve the oak timber fit for
ship-building which may be found within the domain, but also that they shall make a
reservation of such timber throughout the private grants made or to be made to their
ienams. From this clause it follows that such timber cannot be cut _when found eﬂ.‘ec,
tively fit for ship-building, and it will then be for the of:ﬁcers appointed .by .the King
to point out and mark the trees fit for that purpose ; until then the .ecclesmsncs of the
Seminary cannot be held and subjected precisely to t}lat reservation, as they are not
presumed to know what timber is or is not fit for ship-building, any more than all
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other proprietors of seigniories whose title-deeds contain similar clauses, and who not-
withstanding cause their lands to be cleared ; and in case His Majesty should have the
oak trees fit for his service marked, the clearings would not be interrupted on that
account ; they would only be made with more precaution, for the preservation of the
oak timber : the reservation, indeed, means nothing else.

3. The penalty of reunion to His Majesty’s domain in default of actual settlerent
on the grant within a year and a day, is not to be taken literally. It is known that it
can only take place after some years ; and the governor and intendant alone can pro-
nounce the reunion, by virtue of the decree ( arrét) of the Council of State of the 6th
July, 1711, recited and confirmed by a later decree of the King’s Council of the 15th
May, 1732, and they will never act so rigorously towards the Seminary, to which they
are instructed to grant all reasonable facilities. Indeed it is proper for the good of the
King’s service and the settlement of the colony that a further delay should be allowed,
according to circumstances, to the grantees to improve their grants, the period of one
year being generally found insufficient ; but it appears indispensable, considering the
King’s intentions, to let the clause stand, in order to induce more prompt settlements.
The ecclesiastics of the Seminary need not be uneasy on this head.

4. We do not know the reasons which induced His Majesty to fix, in the patent of
1718, the depth of the grants at 40 arpents, and the amount of the cens et rentes. It
was thought it would be agreeable to his intentions to insert only, in those of 1733 : ¢ at
the usual cens, rentes and dues for eack arpent of land in fromt by 40 arpcnts in
depth.” .

The observation on the justice and equity of proportioning the rents and dues to the
extent of the property, which may be more valuable in one place than another, merits
consideration; and it appears to us that His Majesty might content himself with
merely having inserted in the new patent to be issued :  at the usual cens, rentes and
dues jor each arpent of land.”

This vague expression will leave the Seminary free to grant more or less in depth,
and at more or less cens et rentes in proportion to the extent of the lands, and even to
their value. And as the wusages are different in almost every seigniory, the term
“ usual ” will only restrain the ecclesiastics from granting, ordinairly, less than twenty
arpents in depth, and from exacting higher rentes than that of twenty sous for every
arpent in superficies, and one capon or its equivalent in. wheat. With regard to the
cens, as it is a very trifiing due, which has been presumed to be established only to
mark the direct seigniory, and which carries with it lods et ventes, the usual amount
in Canada s from siz deniers wp to one sou for each arpent in front by the whole
depth of the private grants, whatever that depth may be.

The statement in the memorial, that the seigniors in Canada, as everywhere else, have
the right to grant, @ cens et rentes, whatever quantity of land and subject to whatever
charges they please, is not correct as to the charges ; the uniform practice being to grant
at the charges above explained, or more frequently below them. If the right alleged
were admitted, it might be abused by making grants, which ought to be, as it were,
gratuitous, degenerate into mere contracts of sale.
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5. The clause about leaving the beaches free to all fishers is an old protocol, inserted
in a great number of patents confirming the grants of seigniories, even of'those situated
on the banks of the river Saint-Lawrence and its tributaries, and among others in the
patent of the 6th July, 1711, ratifying the grants made on the 21st October, 1672,
7th April, 1701, 8th August, 1702, 25th March, 1st August, 26th September and
24th October, 1708, 7th November, 1709, Sth J uly, 6th September and 17th October,
1710, to the sieurs Labouteillerie, L’Epinay, Charon, Ramesay, Marie J. oseph Feze-
ret, Damour, Dumontier, Pepin Laforce, Longueuil, Louvigny and Boucher ; and
in other patents of the 5th May, 1716, ratifying the grants made on the 12th and 13th
" October, 1702, and 5th May, 1714, to the late Messieurs the marquis de Vaudreuil
and Joibert de Soulanges, and to the sieurs Langloiserie and Petit, whose land now
adjoins the grant of 1733.

‘We shall not quote any more ; the above are sufficient to show that this clause of
free beaches is mnot peculiar to seigniories on the sea-shore, and we are of opinion,
My Lord, that it might properly be retainéd in the patent of confirmation applied for.
The interpretation given to it in Canada is that the seigniors are bound to grant the
right of fishing to their tenants, on condition of their paying a due which is ordinarily
of every eleventh fish, or an equivalent in money, according to the value set on the
fishery, as is practised in other seigniories.

This liberty of fishing, to the tenants, is very favorable to the settlement of the
lands, which would be less in demand if the new settlers were denied this right, by
means of which they procure a livelihood at the commencement of their clearings.

The true right of fishing consists then, for the seigniors of Canada, in choosing
and rescrving to themselves a reasonable extent for their fishery, and deriving some
tncome from the fishing places which they concede to each of their tenants, along the
front of their grants. But as His Majesty has not thought proper to insert that clause
concerning the beaches in the patent of confirmation of 1718, he may continue the
same favor to the Seminary in the new patent applied for, if he think proper. It
should however be observed that in a country like this, it would be impossible for the
proprietors of seigniories to keep and cause to be observed this right of fishing ; it
would not fail to produce frequent difficulties and quarrels between the seigniors and
tenants.

6. The clause which declares that if the King should hereafter require any part of
the land for the purpose of erecting forts, batteries, parade grounds, magazines and
publics works thereon, His Majesty may take it without being held to any indemnifi-
cation, is newer. It is however inserted in the grant of the 5th May, 1716, to the Sieurs
Langloiserie and Petit, in another of the same date infavor of the Sieur Soulange, and in
all the grants more recently made by the Sieurs de Beauharnois and Hocquart, subject
to His Majesty’s pleasure. This cannot give rise to any contestations hereafter, if
His Majesty’s right be expressed in the private grants which may be made by the
Seminaty, and no vexatious are to be apprehended therefrom, as it is not presumed
that His Majesty’s officers would take for such works, without great necessity and
without orders to that effect, the house ofa private individual or a valuable portion of
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his property, in which case His Majesty’s justice may be relied upon for the compen-
sationto be claimed by the owners. Indeed, as His Majesty grants the lands gratui-
tously, he may impose any conditions he pleases, and omit this one in the new patent,

if he think proper.

7. The last clause, to wit, that the Seminary shall hold the lands in question of His
Majesty, in fief, suhject to the usual rights and dues, according to the Custom of Paris, is
the style used in all such grants, and implies only, with respect to persons holding in
mortmain, paying fealty and homage to the King, rendering an account («veu cf dé-
nombrement ), and furnishing on their part a man (donner de leur part homme vivaat et
mourant) at whose death a droit de relicf becomes due, with a reucwal of fealty and
homage by another man (wn nourel homme vivant et mourant). His Majesty, ashe has
done for all the communities of Canada, while maintaining the obligation of paying
fealty and homage at each new reign,and rendering an account (aves of dénombrement ),
may release the community of Saint Sulpitius from that of furnishing Zomme virant et
mourant, and from all amortizement dues, which only goes to deprive His Majesty of
the droit de relicf.

8. The ecclesiastics of the Montreal Seminary have been advised, at the time, of the
favor conferred upon them by His Majesty, of releasing them from the obligation of
building a fort, which they were bound to do by their grant of 1717, as you have been
pleased to inform us by your letter of the 6th May 1732. No inconvenience can result
to His Majesty’s service from his confirming that favor to them, and adding, in the
new patent, an extension of three leagues in depth to the grant of 1717, if so much be
found there, for it must not interfere with the grant of the widow ladics Langloiserie
and Petit. But this extension of three leagues further in depth cannot be added to the
grant of 1733, the dimensions of which can ounly be those mentioned in the tiltlc-deed
executed by the Sieurs de Beauharnois and Hocquart, as the simple inspection of the
map sent in 1731 will show.

You have commanded us, My Lord, to give our opinion in detail on each article of
M.T’abbé Couturier’s memorial: we have done so as far as justice, the King’s service
and the public good required; we have also entered into His Maujesty’s views, who,
you have been pleased to inform us, was disposed to grant the Seminary their demands
on those conditions.

We are with the most profound resspect,
My Lord,
Your most humble and obedient servants,
(Signed) BEAUHARNOIS,

HOCQUART.
Quebec, 6th October, 1734.
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Letter from the Minister to Messieurs de Beauharnois and Hoeguart, dated

Versailles, 19th April, 1735,

Gentlemen,

I have received your lctter of the 6th October last, containing your opinion with
regard to the memorial which was submitted to me on the subject of the grant which
youhad made by order of the King to the Seminary of Saint Sulpitius on the 26th
September, 1733, and on the account which I have given of the whole to His Majesty,
he has commanded me to issue a patent, which has been delivered to M. Pabbé Cou-
turier, superior of that Seminary, and of which I send you a copy.

You will see, with regard to the first article of the otservations of the Seminary, that
all that has been done in this patent has been to correct the error which was in the
copy of your grant, as to the rhumb-line; but that, according to your advice, no
change has been made as to the rhumb-line of the seigniory of the Lake of Two
Mountains.

Your advice has likewise been followed with respect to the second article of the
Seminary’s observations : the patent contains the reservation of such oak timber as
may be found fit for the King’s service throughout the extent of the grant.

The obligation of actual settlement within a year (de ienir few et licw dans un an)
has been expressed in it, agreeably to your observation ; but this clause is not to
be strictly enforced, and His Majesty relies on your prudence in this respect.

He has been plcased to change the clause which you had inserted in your grant and
which is also found in the grant of the Lake of Two Mountains, with respect to the
cens et rentes of the private grants, and, in conformity with your advice on this article,
it has only been declared in the patent that these grants shall be made « subject to the
usual cens, rentes and dues for eacl arpent of land.”

The clause concerning the freedom of the beaches has been retrenched. You have ob-
served that this clause, according to the construction put upon it in Canada, only meant
that the seigniors should be bound to grant their tenants the right of fishing opposite
their lands, on condition of their paying a certain rate either in fish cr in money, and
you add that the liberty of fishing, to the tenants, must be favoreble to the settlement
of the lands, which would be less in demand if the new tenants were denied this right, by
means of which they obtain a livelihoed at the commencement of their clearings ; but
it is for this reason that it has not appeared necessary to express in the patent the
obligation of granting that liberty to the tenants; it is, indeed, a private agreement
between them and the seignior, and, besides, the clause is not in the patent of 1718.

The clause inserted in your grant, declaring that the King might takfa, of the land
granted, as much as he should require, without any compensation, has likewise been
E



84

retrenched according to your advice. The same clause had also been suppressed in
the patent of 1718.

You have observed, on the seventh article of the memorial, that while maintaining
the obligation of paying fealty and homage and rendering an account (avew et dénom-~
rement) at each new reign, the community might be released from the obligation of
furnishing homme vivant et mourant and from all amortizement dues, and this has
been done in the patent.

Finally, your advice on the eighth article, relating to the release from the obligation
of building a fort, which was to be done on the grant of 1718, and to the extension of

that grant, has likewise been approved and followed, as you will see more particularly
in the patent.



