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The Subscriber, formerly well known to the American public by his 
numerous Reports of Convention debates, Legislative debates, Sermons, 
Trials, Orations, Addresses, Lectur~s, &c., in the principal cities of the 
United States-as the author of a work on stenography, and as editor and 
publisher of several successful periodical works in the city of Philadelphia 
-having resumed his Stenographic profession, respectfully announces his 
intention to publish a series of periodical numbers and volumes, to em
brace important TRIALS for Treason, Murder, Highway Robbery, Mail 
Robbery, Conspiracy, Riot, Arson, Burglary, Seduction, o/c. Also, mis
cellaneous speeches of American Statesmen, in Congress, and other Legis
lative bodies; Lawyers and Judges in the Supreme Court if the United 
States, and individual States; political addresses, orations, lectures upon 
arts, sciences, literature and morals. 

Appropriate materials for SLlch a publication have been accumulated, 
in short hand, during the last twenty years, from the lips of eminent 
American orators in fifteen different States of the Union. From these 
materials about 10,000 pages have been published in book and pamphlet 
form, at different times, and in various places; but, though liberally patro
nised, in particular States and districts, no attempt was made 10 give them 
a more general spread-they were isolated items, without connection, uni
formity, or order, and are now generally out of print, and not easily ob-
tained even for reference, however desirable. . -" 

At the earnest solicitation of numerous professional gentlein~n, and 
many distinguished citizens of the United States, the subscriber ha~ been 
induced to enter upon the plan above proposed; and, as he has hitherto 
enjoyed the confidence arid received the countenance and favor, of Legis
latures, Courts, and public speakers, it will be his aim to deserve their 
friendly support in future. 

To select, revise, arrange, and publish, in a uniform series of numbers 
and volumes, the better portions of the matter alluded to, and to add from 
time to time new matter of a similar character, when recommended by 
its merits, and called foJ.: by the public, are prominent objects of this pub-
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lication ; nor will matter of this character be rejected, though occasionally 
reported by others, or furnished by speakers thc~sel~es. 

Another object is, to secure a more gen~ral dIffuSIOn" by a regul.ar and 
cheap mode of distrib~tio?, through the maz~, .to sub:c!'l~ers at .a dIstance 
from the place of pubhcatlOn, and from the cItIes, legIslatIVe bodIes, courts, 
and other places, where such materials are chiefly furnished; while those 
residinrr in or neal' the larger cities and towns, may be regularly supplied 
with si~lge numbers, or perfect volumes, through the hands of booksellers, 
agents, or carriers. . 

The work will be printed upon excellent paper and WIth new type. 
The monthly numbers will contain not less than 64 octavo pages each, with 
a handsome printed cover. Price, single, to non-subscribers, on delivery, 
twenty-five cents. Each volume will consist of at least 6 numbers, or 384 
pages, with a title page and index; pri?e, to subscribers who have their 
numbers regularly sent through the mall, One Dollar a volume, or Two 
Dollars a year, payable in advance. If delivered in cities and towns, not 
in numbers, but at the close of each volume, One Dollar a volume on 
delivery. 

\Vhen an important trial, or other subject, is exciting an intense interest, 
and is deemed of sufficient importance to authorize its immediate publication, 
entire, and in connection, it will be thus published and distributed at once, 
in a single pamphlet, though constituting an equi I'alent for several single 
numbers of the promised series-for example: 

The latc Trial if the Celebrated Mail Robber, Dr. John F. Braddee, in 
the United States Circuit Court at Pittsburg, for a succession of daring and 
extensive dppredalions upon the United States Alails, at Uniontown, Pcnn., 
having passed through a large pamphlet edition in the course of a few 
days, without supplying a tenth part of the probable demand throughout 
the Country, is thought deserl'ing of a place at the commencement of this 
publication; and will accordingly be revised and republished, immediately, 
in a style not derogatory to its importance, and the distinguished legal 
talents displayed on the occasion, It will make about 190 pages, or equal 
to 3 regular numbers of the periodical, and be ready for delivery on the 
15th September instant, (1841) at Fifty cents--it may be considered as the 
half part of Volume I-of which, 

The second, it is expected, will embrace the entire Trial of ALEXANDER 
McLEOD-should it take plnce as now proposed; and arrangements are 
already made for publishing it, immediately after the close of the Trial, so 
that it may be distributed through the mails, and otherwise, at once, to all 
who have subscribed. The character and importance of this Trial, and 
the interest which it has excited, are sufficiently known to all, nor is it 
p~'obable that public anxiety will at all abate, till the subject is definitely 
dIsposed of by the legitimate authorities and ultimate tribunal. 

In relation to the case of Dr. Braddee, a few words of explanation are 
necessary. The soJety of the United States Mails is a matter of interest 
to evel{ in,dividual throughout the Country-it strikes at the root of all 
our vaned Interests, for the affairs of Government could scarcely be carried 
on a week without the mails. 

Tl~e case of :Braddee is without a parallel. He was el1joying a Quack 
Medzcal Practice worth from $5,000 to $15,000 a year. He was sus
pected, arrested, his premises searched, and no less than fifteen mail bags 
were found, cut open, rifled, and secreted under an out-building. Money 
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and other property were missing from the mails, about this time, to the 
amount of half a million of dollars, of which $10,500 were found in 
Braddee's hay-mow, and other items paid away by him, were recovered, 
though much is yet missing. He was held to bail in the sum of $120,000, 
and continued at large from January till May, 1841. When his trial came 
on, he chartered a steamboat, and brought to court, more than one hundred 
witnesses, a distance of seventy miles, triumphantly boasting on his way, 
that he had those who would swear him out cif hell, if already there-he 
had also secured the services of no less than seven lawyers. 

He was met, on the part of the prosecution, by about an equal number 
of witnesses. summoned by the United States from S1. Louis, Louisville, 
Cincinnati, "Wheeling, N eIV York, Boston, "Washington City, and other 
places; eighteen mutilated mail bags were exhibited upon the floor of the 
court-room, and thousands of dollars of his stolen treasure placed upon the 
table. The mail bags and portions of the money were identified, the steal
ing proven, guilt established, and sentence pronounced-notwithstanding. 
extensive subornation had been resorted to, and the most alarming pel:iury 
perpetrated in his behalf. The trial was conducted with great legal 
ability-the speeches of council and the charge of Judge Baldwin occupied 
seventeen hOll)"s, and the whole are published in the language of thC' 
speakers. 

It is thought that this Trial, at least, should be in the hands of every 
lawyer, every mail.contractor, every stage-driver, and every post-mast!:r ill 
the United States-as the report of JJlcLcod's case, doubt188s will be, in the 
hands of every politiciml. 

All Post JJla;,'!ers are respectfully requested to act as agents for this 
publication-to obtain subscriptions, and make remittances for their re
spectiVE< neighborhoods. 

Every sixth copy of the work will be allowed for obtaining subscribers 
and forwarding the money-that is, if jive copies arc taken and paid for, 
the sixth will be free; or a cash commission of 20 per cent. will be allowed 
on all sums transmitted by agents. MARCUS T. C. GOULD. 

WASHINGTON CITY, D. C., SEPT. 1841. 

N. B.-All communications, by mail, must be free from postage, and 
addressed GOULD'S REPOItTER, 'Vashington City, D. C. 
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ADVERTISEMENT. 

Although it is well known that numerous Reports of the trial of. ALEXANDER 
McLEOD have appeared, in the columns of the ne.wsp~pers a~~ .lD pamphlet 
form, it is not so well known that, owing to physICal ImposRlblhhes, th~se re
ports were, in many respects, necessarily abridged, and less perfect than If pro
duced under other circumstances. 

In the first place the language of a public speaker, one houT' if recorded in 
short hand, and written out in long hand for the press, reqUIres from. four to 
five hours' labor, and makes about half a quire of newspaper manuscnpt j and 
as the court at Utica was in session from 10 to 12 hours each day, for 8 
days, it was out of the power of anyone man to prepare the matter of each 
day, for the first evening or morning mail, to New York. The speeches of 
one single day, 11 hours, furnished matter for more than 30 newspaper co-
lumns, to copy which was the labor of at least a week. . 

How, then, without much previous arrangement and concert of actIOn, ~or 
the division of labor, could a filII and perfect report be produced, as the tnal 
proceeded ~ All was done, that could be done, and the result was placed be
fore the public j but a work still remained, and that work is here presented. 

To lessen the labor of writing out, personally, the whole of what was ex
pected to pass during this important trial, an arrangement was made, by the 
subscriber, with two or three other reporters, to exchange an occasional speech 
reported by himself, for all equivalent, from their notes of testimony. 

Though this arrangement was pursued to some small extent, yet the' under
signed failed not to record the greater part of the testimony, and the whole 
of every speech and the charge of the court, with the exception of one hour out 
of seventeen j for the supplying of which, and other favors, he is indebted to 
the politeness of Messrs. Sutton, and Fowler, stenographers. 

Portions of the testimony having been furnished as above intimated, will ac
count for the occasional change from first to third person, and vice versa, as 
well as for the introduction of question and answer in some parts, while in 
other parts the questions are omitted. This applies chiefly to small portions 
of the testimony, and to some brief discussions between the counsel 011 oppo
site sides-and even these items have been generally revised, corrected, and 
amplified by the original stenographic notes of the subscriber-though their 
phraseology shows the work of different hands. 

It is, notwithstanding, confidently believed, that nothing essential has been 
omitted which could give greater value to the publication, as a whole, or en
title it to fuller confidence, as to the accuracy of the Report, either in this coun
try or in Europe: and as it is looked for with considerable interest, not only 
throughout the United States, but in Canada, ill Englanj, and other parts of 
the British Empire, it may not be improper to state at the close of this brief 
explanation, that Mr. Harvey Fowler, a well known stenographer and reporter 
in the Canadian Parliament, has been associated with the subscriber in prepar
ing the Report which is here submitted. 

To the court and its officers-to counsel on both sides-to jurors, witnesses 
and the public it is submitted, not only for their sanction and approval, but for 
their patronage and support. 

City of New York, Nov. 1, 1841. 
MARCUS T. C. GOULD. 
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COURT ROOM, 

UTICA, MONDAY MORNING, OCTOBER 4, 1841. 

In pursuance of arrangements previously made and published by the 
Oity Council, under the advice of the Court, to prevent confusion on the 
present occasion, the following order of admission to the court-room was 
observed, viz. 

"1. The Members of the Court. 
2. The Members of the Bar and Reporters. 
3. The Prisoner, and Constables who attended him. 
4. The Jury drawn to try him. 
5. The Witnesses, who had a seat by themselves. 
6. Citizens generally." 

A large number of constables and special" deputies were in attendance 
at the outer door and in the court-room, and other precautions taken to in
sure the most perfect order and decorum, not only while assembling, but 
throughout the sittings. 

A few minutes past nine o'clock, Judge Gridley entered the Court, at
tended by the usual Common Pleas Judges of Oneida county (who, how
ever, take no part in this trial,) and the counsel engaged in the case, 
followed by the bar generally. The jurors were next admitted; and 
when they were seated, the witnesses were accommodated with seats. 
The spectators next entered in a very orderly manner, which reflects 
credit on those who conceived and carried out the arrangements and 
regulations. There was no rushing for the seats, but everyone entered 
as demurely as though the court were a parish church. No more were ad
mitted than could be comfortably seated; and, indeed, no more appeared 
desirous to be present. Persons at a distance, who have been wrought up 
to a feverish excitement on this subject, will be astonished at the apparent 
apathy felt here. . 

At fifteen minutes to ten o'clock, the crier opened the court with the 
usual formality, and 

Mr. Wood, district attorney for the county of Niagara, applied to the 
court for an attachment against Theodore Stone, of Lockporl, sheriff of 
the county of Niagara, for disobedience to a subpama served upon him 
on the 27th ult., to appear at this court as a witness for the prosecution. 

The court made the order. 
A few minutes before ten o'clock the prisoner was brought into court, 

walking deliberately to a seat within the bar, near his counsel. He was 
dressed neatly in a suit of black, and was wrapped, as he entered, in the 
ample folds of a blue cloak. His counsel shook him cordially by the 
hand, and he gracefully returned the salutations of others. He is a man 
of gentlemanly bearing and demeanor, and he appeared respectful but 
not embarrassed. 
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Judge Gridley.-Mr. Hall, are you ready ill the case of the 

PEOPLE OF THE STATE OF NEW YORK 

VERSUS 

ALEXANDER McLEOD? 

Mr. Hall, Attorney.General-( with whom w~re associated, for the pro~e. 
cution, l\ir. Jcnkins, District Attorney for OneIda county, Mr. \¥ood, DIs. 
trict Attorney for the county of Niagara, and Mr. Seth C. Hawley, of 
Hum1lo )-If thc court please, I move on the cause. 

J Llllge Gridley.-Are you r(·~:uJy, 1\11'. Spencer? 
~Jr. Spcncer-(with whom were associated Mr. Bradley and Mr. Gard. 

ner)-'vV e are ready. 
Judge Gridley.-Then we will proceed with the cnse, ::md as the clerk 

calls tbe names of the jurors, they will advance to be sworn. 
Mr. Root, the clerk· of the court, called the prisoner, who rose and was 

infc-rm(·c by the clerk of his right to challenge. 
Charles O. Curtis of Paris, W(1S the first juror called. 
Mr. Spencer to the Attorney.Gcneral.-Do you purpose to put any 

question gener(111y to the jurors? 
Mr. Hu.ll.-Yes. (To the juror.) Mr. Curtis, have you formed or ex· 

t IC~sed any opinion as to the guilt or innocence of the prisoner? 
Mr. Curtis.-I have r.ot. 
;llk lhll.-Have YOll any con·scientious scruples on the subject of 

giving " verdict involving life? 
Mr. CUl'tis.-No, sir. 
Judge Gridley.-Lct him bc sworn. 
Mr. Hall.-l will as!{, if the court please, one further question. (To 

the juror.) Do yon entertain an opinion founded on motivcs of public 
policy, or otherwise, that the prisoner ought to be exonerated from punish. 
meIlt, whether he participated in the burning of the Caroline and the mur. 
der of Durfee or not? 

Mr. Spenccr.-That is a new question. 
Mr. Cmtis.-I feel desirous that justice should be done. I have formed 

no opinion. 
Judge (;ridlcy.--It strikes me, that where a juror is interrogated in 

this formal way, if he answers tl1(1t he has formed' no opinion, and that he 
lias no conscientious scruples on the subject of giving a verdict which may 
involve tho life and death of the prisoner, the whole around is covered. 

The juror was then sworn. - b 

Edmund Allen, of Augusta, answered properly and wus sworn. 
John Mott, another juror, said he felt 0.8 if it was his duty to be crOvern. 

ed by the evidence. b 

J,~seph Can.ldwcll, of \Yhitesborough, had conscientious scruples on the 
~ub.lect of cf1pltal pUllishmellt~. 

Mr. H,lIl.-You may stand aside. 
Judge Gridley.-What are those scruples? 
Juror.-I never felt willing to bring a man in guilty where the law pro. 

nounces the punishment of death. 
Judge Gridley.-I think it is better you should stand aside· but it is no 

portion of a juror's business to look to consequences. ' 
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Mr. Jenkins.-The statute makes it cause of challenge, if your Honoi" 
please. 

The juror was told to stand aside. 
Ashley Hills, farmer, of Kirkland, was next called. 
Mr. Spencer.-Challengecl. 
The juror was put aside. 
Elijah Brush, of Rome, W:1S next called, and the usual questions were 

put on the subject of conscientious scruples. 
J uclge Gridley said the question was a proper one, when it was undcr

stood. It was not meant that a juror should be excused because he might 
feel pain on returning such a verdict, but that it was a mattc:r of duty not 
to return a verclict involving life by the law of the land. 

Mr. HalL-How do you answer? Would you find a verdict according 
to the evidence on the guilt or innocence of the prisoncr in a capital 
indictment? 

Juror.-Certainly. 
Mr. Hal1.-Swear the juror. 
Royal Robbins, of Marcy, said he had formed no opinion further than 

he hoped that justice would be done. He had not made up his mind as to 
what justice was. 

1\1r. Spencer.-He may stand aside . 
. Roswell T. Eastman, of Paris, was excused, bcing too unwell to set as 

a Juror. 
Ira Byington, of Camden, was sworn. Also "Vm. Carpenter, of Kirkland. 
John Swann, jun., of \Veston, did not answer. 
Edward Scoville-I wish to be excused on the ground that I have 

doubted the policy of inflicting capital punishmcnt. 
He was excused. 
Luther Shepherd, of Verona, was challenged. 
Josiah Thurber, of Utica, answered the questions satisfactorily that 

were put. 
Mr. Hall desired that this juror might stand aside until the panel waN 

exhausted. He believed it was a common law right, although they had 
no peremptory challenge . 

.Mr. Spencer-You have no such right. 
Mr. Hall argued that he had the right to put a juror a~ide, until the 

whole panel was exhausted, and then, if it were necessary to call r.he salll<' 
juror, he could only be put aside on cause shown. 

Judge Gridley-It is a qualified peremptory challenge. Is there any 
objection? 

Mr. Spencer-I never heard of such a right before. It is much more 
than a qualified challenge, and they mGY thus ask that thirty-six jurors may 
stand aside, while the prisoner has the ri{1;ht to challenge but twenty. 

Mr. Hall said <l decision had been made in a similar case in the Unite(l 
States Supreme Court, in the case of the United States v. \Vilson and 
Porter, which was tried before Judge Baldwin, of F,·nl13yIYo.nia. Mr. Dallas, 
in that case, claimed the right, an~d it was contested, l;pon the ground thGt 
there was no peremptory challenge allowed by the laws of Penilsylvania. 

The opinion of the Supreme Court, .delivered in the above case, is as 
follows:- • 

The court observed that they had known no case where the right now 
claimed had been allowed to the prosecution. That they would not he the 
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first to do it in a capital case, unless it was clearly established; but that: on 
examinino- the opinion of the Supreme Court in the case of the Umted 
States v. "'Marchant and Colson, 12 Wheaton, 480, 484, 485, they did not 
feel themselves at liberty to' refuse the qualified right of challenge now 
claimed by the United States. The law as lai? dow~ by that court is, that 
in England the crown had an acknowled~ed rIght 0.£ peremptory challenge 
before the statute of 33 Edward I., winch took It away and narrowed 
the rio-ht down to that for cause shown; but that an uniform practice had 
prevailed ever since, down .to th~ present tim~, to ~llow a con?itional and 
qualified exercise of that fight, If other sufficIent Jurors ~'emaIDed for. the 
trial, by not compelling the crown to show cause at the tIme of the obJec. 
tion taken, but to put aside the juror until the whole panel is gone through, 
so that it appears there will not be a full jury without the person chal. 
lenged. 

That the right of peremptory challenge allowed the prisoner was not 
to select the jury who were to try him, but merely to reject sueh as he 
pleased, though he could assign no reason for so doing, and that the court 
would not inquire into what was the United States' prerogative, but simply 
what was the common law doctrine. The court considering the opinion 
of the Supreme Court as a recognition of the qualified right of the United 
States to challenge, directed the juror to be put aside till the panel was 
exhausted, declaring that if that should happen, and the juror be called 
again, the United States could not challenge him without showing cause. 
Baldwin's Rep. p. 13:3. 

The authority referred to in the above opinion of the Supreme Court 
is as follows :-

Until the statute of 33 Edward I. the crown might challenge perempto. 
rily any juror, without assigning any cause; but that statute took away 
that right, and narrowed the challenges of the crown to those for cause 
shown. But the practice since this statute has uniformly been, and it is 
clearly settled, not to compel the crown to show cause at the time of ob. 
jection taken, but to put aside the juror until the whole panel is' gone 
through. Hawkins on this point says (PI. Cr. b. 2, ch, 43, §2, §3,) "if the 

• king challenge a juror before the panel is perused, it is agreed that he 
need not show any cause of his challenge till the whole panel be gone 
through, and it appea~'~ that there will ~ot be a full jury without the person 
so challenged. And It the defendant, m order to oblige the king to show 
cause, ,presently challenge' touts pal' availe,' yet it hath been adjudged 
that the defendant shall be first put to show all his causes of ehallelJCYe be. 
fore the king nee? .to sho~ allY,". And the learned author is fully borne 
out by the authontJes whIch he CItes, and the same rule has been recog. 
nized down to the present times. 

The Attorney.General also quoted the following from Chitty's Criminal 
Law, vol. 5, p. 583:-

The challenge to the aJ'l'ay or the polls may be made either by the 
crown or the defendant. 
. On t~e part of the former it s~ems that at co~mon law any number of 
Jurors might have .be~n peremptorIly ehalleng~d, WIthout alleging any other 
reaso~ for the objectIOn tha~ " quod non b~Dl sunt pro rege." 

ThIS power, however, bemg found very hable to abuse, was taken away 
by ~he 83 Edward I. stat. 4, commonly called ordinatio de inquisitionibus. 
whICh has been construed to extend to criminal as well as civil proceed. 
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ings, and the same provision is to be found in the 6 George IV.' c. 50. 
But undm' a similar provision in a prior statute, it was agreed that the 
crown is not compelled to show any cause of challenge until the panel is 
gone through, so that it may appear that there will not be sufficient to try 
the prisoner if the peremptory objection is permitted to prevail. And it 
has been also holden, that if the defendant, in order to oblige the king to 
show cause, challenge the 'touts paravaile,' he must first show all his 
causes of objection, before the king can be called upon to show the grounds 
of his challenge. And it is quite clear that the prosecutor may challenge 
the array or the polls for cause shown, in the same way as the defendant. 

Mr. Spencer, in reply, said this was the first time in the whole course 
of his practice that he had ever heard of such a proposition being made, 
and insisted on by the prosecution. It was, he said, in fact, a qualified 
peremptory challenge which belonged of right to the prisoner alone, and 
to support his objections he cited 2 R. S. p. 41, sec. 61, and 2 R. S. p. 
615, sec. 9. "Every person arraigned and put on his trial for any offence 
punishable with death, or with imprisonment in a state prison for ten years 
or any longer time, shall be entitled peremptorily to challenge twenty of 
the persons drawn as jurors for such trial, and no more." 

Judge Gridley, in deciding on the proposition, said,-In a case where 
the common law recognizes a right, although the fact be that no attempt 
has been hitherto made by a public prosecutor to avail himself of that right, 
it is not consequent that it should not be awarded to him, if he does avail 
himself of it. But it has not been shown that the statute recognizes this 
right. I see no reason why this common law right should have been pre
served to the king, after the statute took it away from him. But it seems 
that it was so, and that it was part of the common law which came down 
to us at the time of the revolution. But so far as I can see, the provisions 
of our statutes have trenched on this common law right. The statute 
points out how juries should be empanelled in civil and criminal cases, 
and unless some of them are set aside for cause shown, or by peremptory 
challenge, the rule is distinctly prescribed, that the first twelve men called 
shall constitute the jury. I therefore decide the question, that the people 
have not the right to have jurors set aside until the panel is exhausted, 
and the juror must be sworn unless challenged or set aside for cause 
shown. 

The juror was then sworn. 
HeJlry Addington, of Paris, farmer, had religious scruples, and was put 

aside. 
Peter Sleight, of Westmoreland, was sworn. 
Henry Hayter, of Kirkland, was challenged. 
David Tuttle, of Broomville, was challenged. 
Asher Allen, of Augusta, was sworn. 
Seymour Carrier, of Steuben, was sworn. 
Amasa Barnes did not answer. -
Thomas Noonan, of Amsville, was challenged. 
Jonathan House did not answer. 
Joseph Davis, of Remsen, was challenged. 
Joseph Seymour, of Western, was challenged. 
Henry D. Babcock, of Marcy, was challenged. 
Eseck Allen, of Floyd, was sworn. 
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Stephen Northrup, of Marcy, was excused, being too unwell to encoun. 
tel' this trial. 

Levy Gale, of Augusta, was challenged. 
Volney Elliot, of Kirkland, was sworn. 
The jury being now complete, 
Judge Gridley directed the sheriff to provide lodgings, and places to 

take their meals, for the jury, as it would be necessary to keep them toge. 
ther during the whole of the trial, and to provide them with accommoda. 
tions as near the court as possible. 

The sheriff promised that it should be done. 
The following is the jury complete, as sworn, viz. 

1. Charles O. Curtis, farmer, Paris. 
2. Edmund Allen, physician, Augusta. 
3. John Mott, merchant, Sangerfield. 
4. Elijah Brush, farmer, Rome. 
5. Ira Byington, farmer, Camden. 
6. vVillill.m Carpenter, farmer, Kirkland. 
7. Isaiah Thurber, merchant, Utica. 
8. Peter-Sleight, farmer, Westmoreland. 
9. Asher Allen, farmer, Augusta. 

10. Seymour Carrier, farmer, Steuben. 
11. Eseck Allen, farmer, Floyd. 
12. V olney Elliot, farmer Kirkland . 

• 



INDICTMENT. 

AT a Court of General Sessions of the Peace, holden at the Court House 
in the town of Lockport, in and for the county of Niagara, on the first day 
of February, in the year of our Lord one thousand eight hundred and forty
one, before Washington Hunt, Levi F. Bowen, Lathrop Cook, and Hiram 
McNeil, Esquires, Judges of the County Courts for the said county of 
Niagara, assigned to keep the peace in the said county of Niagara, and 
also to inquire, by the oath of good and lawful men of the said county, of all 
crimes and misdemeanors committed or triable in said county, and to hear 
and determine, and punish, according to law, all crimes and misdemeanors 
not punishable with death, or imprisonment for life in the State Prison, and 
to exercise such other powers and duties as may be conferred and 
imposed by the laws of this State, and duly authorized to hold the said 
Court: 

NIAGARA COUNTY, ss. 
The Jurors for the people of the State of New York, and for the body 

of the county of Niagara, to wit: Charles L. Safford, Joseph Cleveland, 
James Crownoon, George Curtis, James Field, Andrew Pease, Erastus 
Odell, Warner Green, James Tompkins, Hunt Farnsworth, John Jeffrey, 
Warren Carpenter, Truman Roberts, Jesse Huntley, Moses Beech, Alfred 
Pool, and Henry P. Tl'Obridge, good and lawful men of the said county of 
Niagara, then and there being empannelled, sworn and charged to inquire 
for the people of the State of New York, and for the body of the county 
of Niagara, upon their oaths present-That Alexander McLeod, late of 
the province of Upper Canada, not having the fear of God before his eyes, 
but being moved and seduced by the instigation of the devil, on the 
thirtieth day of December, in the year of our Lord one thousand eight 
hundred and thirty-seven, with force and arms at the town of Niagara, in 
the county of Niagara, aforesaid, on and upon one Amos Durfee, in the 
peace of God, and of the people of the State of New York, then and there 
being, feloniously, wilfully, and in his malice aforethought, and with a 
premeditated design to effect the death of the said Amos Durfee, did then 
and there make an assault upon the said Durfee, and that the said 
Alexander McLeod, with a certain gun of the value of five dollars, then 
and there loaded and charged with gunpowder and one leaden bullet, 
(which the said Alexander McLeod, in his right hand, then and there had 
and held,) to, against, and upon the said Amos Durfee, then and there 
feloniously, and wilfully, and of his malice aforethought, and with a pre
meditated design to effect the death of the said Amos Durfee, did shoot 
and discharge, and the said Alexander McLeod, with the leaden bullet 
aforesaid, out of the gun aforesaid, then and there by force of the gun
powder, and shot sent forth as aforesaid, the said Amos Durfee, in and 
upon the back part of the head of him the said Amos Durfee, a little above 
the neck of the said Durfee, then and there feloniously, wilfully, and of his 
malice aforethought, and with a premeditated design to effect the death of. 

a 
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the said Amos Durfee, did strike, penetrate, and wound, giv:ing to the said 
Amos Durfee then and there with the leaden bullet aforesaId, so, as afore. 
said, shot, dis~harged and sent forth, out qf the gun aforesaid,. by the sa!d 
Alexander McLeod, in and upon the back part of the head of hIm, the sa~d 
Amos Durfee, one mortal wound, the said Durfee, then and there on the ~md 
thirtieth day of December, in the year of .our Lord o~e thou~and elg?t 
hundred and thirty-seven, aforesaid, at the ~al~ tow~ of ~mgara, m the SaId 
county of Niagara, did languish, and langUlshmg, dId.dIe, and so the Jurors 
aforesaid, upon their oaths aforesaid, do say that the ~ald Alex,ander M~Leod, 
the said Amos Durfee, in manner and form aforesaId, felOnIously, wllfulIy, 
and of his malice aforethouO'ht, then and there did kill and murder, against 
the peace of the people of th~ State of New York, and their laws and dignity. 

2d Count-Presents that Alexander McLeod, killed Amos Durfee, at 
the time, place, and manner, as specified in the first count, with a pistol. 

3d Count-Presents that John Mosier committed the crime of murder; 
and that Alexander McLeod was accessory before the fact; and that the 
deed was done with a pistol. 

4th Count-Presents that the murder was committed by certain evil dis
posed persons to the Jurors unknown, and that Alexander McLeod was 
accessory before the fact; and that the deed was done with a pistol. 

5th Count-Presents that Thomas McCormick committed the crime of 
murder, and that Alexander JJi[cLeod was accessory before the fact; and 
that the deed was done with a gun. 

6th Count-Presents that the crime of murder was committed by certain 
evil. disposed persons, to the Jurors unknown; and that Alexander McLeod 
was accessory before the fact; and that the deed was done with a gun. 

7th Count-Presents that Rolland McDonald committed the crime of 
murder; and that Alexander McLeod was present, aiding and abetting; 
and that the deed was done with a pistol. 

8th Count-Presents that the crime of murder was committed by John 
Mosier; and that Alexander McLeod was present, aiding and abetting; 
and that the deed was done with a gun. 

9th Count-Presents that the crime of murder was committed by certain 
evil-disposed persons, to the J urol'S unknown, that Alexander McLeod .was 
present, aiding and abetting; and that the deed was done with a pistol. 

10th Count-Presents that the crime of murder was committed by certain 
evil-disposed persons, to the Jurors unknown; and that Alexander 
McLeod was present, aiding and abetting; and that the deed was done 
with a gun. 

11th Count-Presents that the crime of murder was committed by certain 
evil-disposed persons, to the Jurors unknown, and that Alexander McLeod 
was present, aiding and abetting; and that the deed was done with certain 
instruments and deadly weapons to the Jurors unknown. 

12th Count-Presents that Alexander McLeod and divers other evil-dis
posed pers~n~, to the Juro~'s ~nknown, ~c:, wickedly devising and intending 
to oppress, m.lure, and prejUdICe one WIlham Wells, and to injure, damage, 
and destroy his. per~onal property, seized and destroyed llis steamboat 
called the Carol111e, 111 a manner dangerous to the lives of persons; and 
that the deed was done with deadly weapons. 

13th Count-Presents that Alexander McLeod, and divers other pel'SoIlS, 
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to the Jurors unknown, &c., conspired together, &c., to debtroy the 
steamer Caroline, the property of the said William Wells; and that the 
dced was done with a gun. 

14th Count-Presents that Alexander McLeod, in destroying the steamer 
Caroline, the property of the said "William \Vells, caused the death of the 
said Amos Durfee; and that the deed was done with u gun. 

15th Count-Presents that Alexander McLeod, in destroying the steamer 
Caroline, causcd the death of the said Amos Durfee; and that the dced 
was done with a pistol. 

16th Count-Presents that Alexander McLeod, with divers other evil
disposed persons, intending to deprive the said William ,,yells of his pro
perty, &c., committed the crime of murder, and that the deed was done 
with divers instruments, tools, and deadly weapons, unknown to the Jurors. 

17th and last Count-Presents that Alexander McLeod, with divers other 
evil-disposed persons, to the Jurors unknown, conspiring to injure the said 
Wells, and to commit the crime of arson, did commit the crime of murder, 
by producing the death of the said Amos Durfee, with dil'ers instruments, 
tools, and deadly weapons, to the Jurors unknown. 

(Signed) J. L. WOODS, District Attorney. 
[Indorsed.] Niagara General Se~sions, February Term, 1841. The 

People vs. Alexander McLeod; Indictment, murder. J. L. Woods, Dis
trict Attorney. A true bill-C. L. Safford, foreman; Filed July 6,1841. 

EXPLANATORY NOTE. 

For the information of persons not familiar with the history of this case, the follow. 
ing is deemed appropriate in tins place, viz :-On the evening of the 29th day of DecelU
ber, 1837, a steam vessel called the Caroline, belonging to one William Wells, a citizen 
of Buffalo, State of New York, was lying in the Niagara river, alongside of the wharl at 
Schlosser, in the county of Niagara, and had on board a number of our citizens. At 
that time a civil commotion prevailed in the Canada", and, as it is alleged, the Caroline 
had been used to carry arms and munitions of war from the shores of the State of New 
York to an insurrectionary party on Navy Island, then in arms against the government 
of Upper Canada. W'hile the Caroline thus lay within the jurisdiction of the State lit 
New York, a part)' of her Britannic Majesty's subjr·C'ts left the shores of the province of 
Upper Canada, and came within our lines, seized and destroyed her, and killed one 
Amos Durfee,-who was found dead upon the wharf,-and as it has been supposed, sev. 
eral others of the citizens who we~e !In board of the vcssel. The perpetrators of tillS 

act were deemed to have been guilty of the crime of murder, and to be amenab'e to 
our laws. 

On the 12th day of November last, Alexander McLeod, the prisoner, a subject of 
the crown of Great Britain, and a resident of Upper Canada, came to Lewiston in the 
county of Niagara, and was there arrested on the charge of having been concerned in 
the destruction of the steamer Caroline, and in the murder of our citizens; and on ex
amination was committed to the common jail of said county, to answer to such charge, 
On the 6(h day of February last, at a Court of General Sessions of the Peace, a Grand 
Jury of said county found a true bill of indictment against him for the murder of Durfee. 
This indictment, which is now to be traversed, the prisoner, McLeod, removed from 
the Niagara Oyer and Terminer, to which it had been sent from the General Sessions, 
into (he Supreme Court of J udica(ure of the people of the State, from which it was sent 
down to this Circuit to be traversed. It is tried as a civil suit, by the Circuit Judge; 
the county Judges, who are Judges of the Oyer and Terminer, having no voice ou 
the trial. REPORTER. 





THE PEOPLE OF THE STATE OF NEW YORK, 1 
VS. { 

ALEXANDER McLEOD. J 
For the murder of 

Amos Durfee. 

OPENING SPEECH OF THE ATTORNEY-GENERAL. 

GENTLEMEN OF THE JURY-

I stand before you in obedience to the law, and in the name of the people 
of the State of New York, to make out before you the charge of murder 
against Alexander McLeod, the prisoner at the bar. The grand Inquest, 
upon the solemnity of their oaths, have denounced against the prisoner at the 
bar, the blackest in the catalogue of crimes. And it now devolves upon me 
to place before you the evidence of liis guilt. Gentlemen, it cannot be dis.. 
gllised that this trial has produced an extraordinary excitement in the public 
mind. "Ve hiJ.ve witnessed it in the crowding masses of anxious citizens, 
who have collected here to witness the transactions of this day. We 
have witnessed it in these paroxysms of public agitation; and it is for that 
reason that I feel called upon to put you on your guard-to warn you of 
your danger-for these are stumbling. blocks in the way of your oaths, 
upon which hundreds have fallen. Whatever may have been the extraneous 
causes which have produced this exhibition of unusmtl popular excitement, 
it is one with which neither you nor I have properly any thing to do-
unless to shut our eyes and our ears-to close up every avenue to our 
minds against them. If possible, we should forget that we are not here, 
alone, with the prisoner and his witnesses. We should forget t.hat there is 
any ear to hear, or eye to see, save that alone ':If the all-seeing God of 
Justice. My duty, gentlemen of the jury, like yours, is as plain and as 
easy to be discerned, as it is difficult to be performed. To arl'ay and present 
to YOll-tO examine and enforce, and urge upon you the testimony which 
bears against the life of a human being, is always a painful duty. But, 
gentlemen, it is a duty as peremptory and paramo'll1t as it is painful. 
Thank God, it is no part of my duty to attempt to blind, deceive, or mislead 
you. I am not required to insist upon any principle which I do not believe 
to be in accordance with law and evidence-·which I clo not believe to be 
true. The task to which my oath binds me, is nothing more nor less than 
with an unshrinking mind to elicit the truth ancl place it clearly before you. 
A task, in this case, embarrassed with all that we see around us-with 
prejudices in many quarters, with many tmfOllilded and false rumors, with 
the interests and passions of men, which it has excited: a task which 
overwheims me with the sense of the greatness of my responsibility, and 
drives me, with unfeigned humiiity, to throw myself upon your indulgence, 
and pray you not to let the cause of Justice suffer on account of any defi
ciency on the p<Jrt of her humble advocate. If you shall see that through 
auy bias, fear, or innate weakness, I do not press it as may be necessary 
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for the development of truth, I pray you to redouble your own vigilance, that the truth may not escape you, and that you m~y not be overwhelm~d with errol'. If, on the other hand, you shall perceIVe an effort to sustam 
my cau:':f'. against proof, or in consequence of the arr~y of eloquence and talent enlisted for the prisoner, I should seem to be captlOus.or over zealous, place it against me. But let it not turn your hearts. agall1st tl:e ~ruth of the case which I present to you. Gentlemen of the Jury, the Il1dlC~ment found by the Grand J my, and which is now presented for your consIderation and investigation, charges the prisoner at the bar, Alexander McLeod, with having murdered, on the 29th day of December, 1837, Amos Durfee. This charge is presented in various forms or .counts-they are seventeen in number. They are presented in these vanous forms, m ord~r ~o meet the testimony as it shall be presented. The substance of th~ mdIctment is, that Durfee was killed and murdered by the hand of the pnsoner at the bar, or by some other person with whom the prisoner was connectedaiding or assisting. To sustain this indictment, it will be proved before you, that upon or about the 29th day of December, 1837, a steamboat eallcd the Caroline, a boat of some 30 or 40 tons burden, left the harbor of Buffalo for Schlosser, about eighteen miles below Buffalo and two miles above Niagara Falls. This boat was manned by citizens, enrolled at the Custom House in Buffalo, according to the laws of the United States. She had a license from the Collector of the Port of Buffalo to ply between Buffalo and Schlosser. At that time, gentlemen of the jury, a band of some two or three hundred Canadian insurgents had taken possession of Navy Island_ They possessed it and claimed to hold it, under the name of the provisional government of Upper Canada. There had been in Canada great excitement, and this excitement extended all along our borders. Efforts were made by the Canadian insurgents to enlist our citizens in their cause. The fugitives from the terrible massacres of S1. Charles and St. Eustache, whose houses were burned and property destroyed-and whose wives and children had been forced into the driving snows of a Canadian winter, found no difficulty, upon telling the tale of their dreadful sufferings, in eliciting the sympathies of our fellow citizens. And it was but an easy and natural step, from sympathizing with the sufferings of the refugees, to sympathize also in their cause. And, thus stimulated and excited, some of the .more reckless. y~ung m~n joined the insurgents upon Navy Island. For thIS act Great Bntam has bItterly complained; and in our own country many of our most ju?icious citizens have looked upon it as a grievous fault, Gentlemen, It IS no part of my case, nor is it my design, to vindicate the conduct of the Patriots or insurgents; but it is not irrelevant to my case to state thus far; that those of our fellow citizens who, without 
fo~min~ any military enterprise, or organizing any body upon our own sOII-.smgle-handed and alone, left our territory and united themselves with a foreIgn power, have violated no law of our State, no law of the United States, no law of nations. They have done no more than has been done again and again by the people of every nation. Your own recollections of his:ory will furnish your minds with hundreds of examples. The Swiss l1atlOn have for hundreds of years fed all the armies of Europe· and who ever thought of holding them responsible for it? They did no 'more than .~dmiral Lord Cochrane did in ~aking part with South America. They (hd no more than Lord Byron dId, who gave his life to aid the Greeks in breaking the chains of Turkish bondage. They did no more than La 
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Fayette-the good, the glorious La Fayette-who in his love for human 
liberty crossed the Atlantic, and gave his life and princely fortune in the 
struggle of the Patriots in our own Revolution. Gentlemen, I am not de
viating from the case further than is necessary to remove the just odium 
under which the case labors, by having heaped upon it that which has 
been unjustly thrown upon those who joined the in~urgents. r wish to set 
before you distinctly, that in this case, it will appear in proof, that the 
Caroline was not connected with the insurgents on Navy Island, that she 
was not in their employment, or in any way connected with their opera
tions. It will appear from the testimony, that the objects of the owners of 
the Caroline was of a totally different character. This collection upon 
Navy Island had excited great curiosity throughout the country. At this 
period of the year, the lakes and the canals were closed with ice. Those 
whose usual occupation was to navigate those waters, were relieved from 
their labor-and this was a season of leisure. Winter had set in-the 
farmer and his sons and laborers were relieved from the cultivation of the 
soil, and had leisure to enjoy the fruits of their labor. It was about the time 
of the Christmas holidays. Large numbers of people were assembling at 
Schlosser, the nearest landing place and port to Navy Island. Is it re
markable that one of our countrymen, especially one of our eastern breth
ren, should see an opportunity of gain under these circumstances? This 
was the fact, and Mr. Wells saw in the circumstance of the excitement and 
curiosity which were drawing thousands to Schlosser-of whom not one in 
a thousand went to the island-he saw an opportunity of making gains 
by his little boat, which was hardly larger than a ferry boat, and which was 
lying idle at Buffalo. With this, and no other motive than that of profit, 
he started from Buffalo, on the 28th of December, 1837, to Schlosser. He 
stopped at all the intermediate points, or landing places where boats had 
theretofore stopped. After reaching Schlosser, about 2 o'clock in the day, 
he went from there to Navy Island; he made two trips in the course of 
the afternoon, carrying passengers and such articles as were brought to 
him to be conveyed, and such as were conveyed by other ferry boats. 
Among these articles it will appear there was a cannon. Much stress has 
been laid upon this circumstance; and I therefore pause one moment to 
comment upon it, so far that you may perceive what force an act of this 
kind should have. It was one of those articles which, when nations are at 
war, neutrals are prohibited to convey, under pain of forfeitur~if tuken. 
If a neutral undertake to carry arms and munitions of war, the vessel and 
articles so conveyed are liable to forfeiture. But if a vessel carry such 

,articles to the destined point and land them, she cannot afterwards be 
held liable. The moment the articles are landed she is no longer liable to 
be seized or molested. This law applies upon the high seas, the common 
high-way of all nations. In this portion of the territory it would apply 
only in cases of seizure within the waters of Great Britain, and it would 
not extend to them the right of coming within our own waters. 

It will be observed that at the same time that this vessel was passing 
between Navy Island and the American shore, a ferry boat was passing 
from Black Rock to Waterloo, on the Canada shore daily and hourly, 
carrying to Canada arms and munitions of war, and the Canadian army 
were fed at the same time from the American shore. AmI I go further 
and say-but I do not in this case say it with pride-it will be found that 
American citizens were in the ranks of the army embodied upon the 
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Canadiall side. But when it is bro.ught up. a~ai.nst these people as a 
charge that their interference was unjust and ImqUlto~, the charge .s~ems 
to be unfounded in fact. It seems as a cour~e cons~stent, when c~t~zens 
of a neutral power enlist in t~e r~nks ~f their enemies, th~t our cItIzens 
should be equally ready t? enlIst J1l the?r ranks. Our relatIOns are s~ch. 
that we can interfere neither on one Side nor the other. After havmg 
performed these trips, this steamboat was moored at Fort .Schlosser. ~e 
not deceived. There is no fort there. The old fort IS covered With 
luxuriant cornfields. There is no building except a warehouse at the 
wharf and a tavern about fifty rods from it, and scarcely a house except 
at th~ Falls for a distance of two miles. At this tavern the hundreds 
who were fl;cking there, and were crowding and thronging this place in 
the evening could not obtain lodgings, and came to the boat. The cap~in 
gave them liberty to lodge upon the boat, so far as her accommodatIons 
extended. It will appear that some eighteen or twenty went to the boat 
and took up lodgings. It will also appear that this boat was unarmed, 
that she had no equipments of her own, nor had she on board any arms, 
nor were the men on board armed. Nor were those who came on board 
to lodue that night armed. At 10 o'clock, as will appear, the watch was 
set, a~ld the inmates retired to their repose, unsuspicious of danger, as 
they were unconscious of wrong. But about 12 o'clock-the testimony 
may vary from half. past eleven until one o'clock-the Captain was aroused 
by the watch, who informed him that boats full of men were approaching, 
and that the men were coming on board. Presently the noise of tramping 
and shouting was heard, and the men aroused in this manner from their 
slumbers, hastily arose, and seizing whatever of their clothing was at hand, 
they rushed for the companion-way or gangways, to every avenue 
through which they might escape. Some were fortunate enough to escape 
with their lives, others were met by armed men, and thrust at with swords 
and pikes, and severely wounded; yet they were enabled to escape with 
their lives. It is but too probable that there were still others, who, 
alarmed at the sudden onset, by the cries and shouts, the clashing of arms 
and firing of pistols, and cries of no quarter; and apprehensive of being 
put to death, concealed themselves beneath and around the boiler and 
other places, and came forth after those ruffians had left the boat, only to 
meet the rushing flames, and to hear the roar of Niagara. But, gentle
men of the jury, those who had escaped from the boat, found that they 
had not thereby escaped from danger. Some who had escaped from the 
attack upon the deck of the vessel, were pursued into the warehouse. And 
the warehouse was searched with lights to ascertain-in the language of 
themselves-if some of the d--d Yankees were not concealed there. 
Amos Durfee, whose sad fate is the immediate cause of your being em
pannelled here, was found upon the wharf, some four rods distant from 
the boat,. a ball ~aving been shot through his head, entering the back part, 
and comll1g out 111 front. It had been so near that the cap upon his head 
was singed with fire from the gun. He had doubtless been shot upon the 
spot, and died instantly with the wound. It will appeal' also that the as
sailants who had committed this bloody deed were some of a band of 
armed men, between forty and sixty, who had come from the Canadian 
shore ... It will appear before you that it was a secret and voluntary 
expedltJon, armed for the purpose of the destruction of the Caroline. 
At that time, gentlemen of the jury, there was on the Canada shore an 
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army of some twenty-five hundred men, who had been collected there on 
the occasion of the seizure of Navy Island by the insurgents. They were 
there avowedly for the purpose of repelling any attempt at invasion which 
might be made by the insurgents. From these circumstances, it has been 
alleged that the transaction was one more of a military character than 
civil; that it was a transaction of armed men, acting in an organized 
manner, and to be governed by laws and rules which do not prevail in 
courts of justice. Gentlemen, it is but right that your minds should be 
perfectly disembarrassed; I therefore present the case to you broadly, 
that when the testimony is brought before you, you may see its bearing 
and application. I will submit the decision of the Supreme Court, givell 
upon the facts in evidence, after able and eloquent arguments on the part 
of the counsel for the prisoner-given after great deliberation-an opinion 
which is unanswered and unanswerable. In that opinion, all those ques. 
tions which might embarrass you, under the ingenuity of counsel, have 
been entirely disposed of, and the reGI points which you are to pass upon 
are distinctly pointed out to you. 

The learned gentleman here read the opinion of Judge Cowen, recently 
made on the case brought before the Supreme Court of the State by the 
prisoner some few months ago, which is as follows :-

OPINION OF JUDGE COWEN. 

The prisoner's petition, on which I allowed this writ, contained an intimation that his 
Commitment to the jail of the county of Niagara had not been regular; but that ground 
is now abandoned. The sheriff returns an indictment for murder, found by a grand jury 
of that county against the prisoner, on which he appears to have been arraigned at tbe 
Court of Oyer and Terminer holden in the same county. It further appears that he 
pleaded not guilty, and was duly committed for trial. The indictment charges, in the 
usual form, the murder of Amos Durfee by the prisoner, on a certain day, and at aceI'· 
tain town within the county. 

These facts, although officially returned by the sheriff, were, hy -a provision in the 
habeas corpus act, 2 R. S. 471, 2d ed. §50, opeu to a denial by affidavit, or the allega. 
tion of auy fact to show that the imprisonment or detention is unlawful. In such case 
the same section requires this court to proceed in a summary way, to hear allegati01l8 
and proofs in support of the imprisonment or detention, and dispose of the party as the 
justice of the case may require. Under color of complying with this provision, which is 
of recent introduction, the prisoner, not denying the jurisdiction of the court over the 
crime, as charged in the indictment, or the regularity of the commitment, has interposed 
an affidavit, stating certain extrinsic facts. One is, that he was absent, and did not ar 
all participate in the alleged offence; the other, that if present, and acting, it was in 
the necessary defence or protection of his country against a treasonable insurrection of 
which Durfee was acting in aid at the time. 

Taking these facts to be mere matters of evidence upon the issue of not guilty, and 
of themselves, they are clearly nothing mar", I am of opinion that they cannot be made 
available on habeas corpus, even as aD argument for letting the prisoner to bail, much 
less for ordering his unqualified discharge. That this would be so on nil the authorities 
previous to the Revised Statutes, his counsel do not deny. The rule of the case is thus 
laid down in the British books :-" A man charged with murder by a verdict of a coro· 
ner's inquest, may be admitted to bail; though not after the finding of an indictment 
by the grand jury." 1 Chit. Cr. L. 129, Am. ed. of 1836. Petersd. on Bail, 521, S. P. 
It has never, that we are aware, been departed from in practi~e under the British habeas 
corpus act. Lord Ch. Justice Raymond said, in Rex v. Dalton, 2 Str. 911, that he 
would bail though a coroner's inquest had found the crime to be murder; and the dis
tinction was between the coroner's inquest, where the court can look into the deposi
tions, and an indictment where the evidence is secret. Lord Mohun's case, 1 Salk. 
104, S. P. This reason is adopted by Chitty, at the page of his Cr. Law before cited; 
and by Petersd. on Bail, London ed. of 1835, p. 521. It was also recognised by Suther. 

4 
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land, J. of this court, in 1825. Taylor's case, 5 Cowen'~ Rep .. 56. "He says, "the in. 
dictment must be taken as conclusive upon the degr~e of the CrIme, Id. 

The depositions heretofore taken in the cause bemg thus cut off, there are no :neans 
of inquiry left to us on this motion, hy which we can say ~.hether a murde; was m fact 
committed, or whether the charge would probably be ml!Jgated on the tnal t? .a v~ry 
doubtful case of manslaughter, or to a homicide in de~enc~, or whether all partICIpalI.on 
might be disproved by showing a clear alibi. N o.thmg IS bet.ter s~ttled, on EnglIsh 
authority, than that on habeas corpus, the cxaminatlO.n as to gUIlt or mnocence canno~ 
under any circumstances, extend beyond the depositIOns or proofs upon whl~h :he pn. 
,oner was committed. This would be so, even on habeas corpus before an mdJCtment 
ti:lUnd, however loosely the charge might be expressed in the wa~r~nt of commitment. 
Chitty, at the page before cited, says, "It is in f~ct to t~e depOSltIOns alone .that the 
"ourt will look for their direction: where a felony IS positively charged, they wIll refuse 
to bail thou"h an alibi be supported by the strongest evidence." He cites Rex v. Green. 
wood, '2 Str~1l38, a case of robbery, and eight credible witnesses making a~davit that 
the prisoner was at another place at the time when the robbery was ~ommltted ~ y~t, 
adds the report, the court refused to admit him to ball, but ordered him to remam tIll 
the assizes. Here the crime is clearly proved by the depositions which have been read 
on the side of the people, while, instead of eight witnesses to an alibi, we have the soli. 
tary affidavit of the pri:,oncr. In Rex v. Acton, 2 Str. 851, the prisoner had been tried 
for the murder and acqnitted: afterwards a single jnstice of the peace issued a warrant 
charging him with the same murder, upon which he was again committed. On an offer 
to show the former acquittal in the clearest manner, the conrt refused to hear the proof. 
On the authority of this case, Mr. Chitty, at the page just cited, lays down the rule that 
the court will not look into extrinsic evidence at all. He states a case wherein the same 
question came up in respect to an inferior crime-receiving stolen goods with a guilty 
knowledge. The prisoner's affidavit denied his knowledge; yet the court refused to 
bail, saying the fact of knowledge wa& triable by a jury only. They added, it would be 
of dangerous consequence to allow such proceedings, as it miglit induce prisoners gene. 
rally to lay their case before the court. Page before cited, Petersd. on Bail, page before 
cited, refers to Chitty, who cites cases K. B. 96. This book, eo nomine, does not ap. 
pear now to be extant; and 12 mod. the only reference I am aware of, which, among 
the English quotations, is synonymous with Chitty's, does not appear to contain the case 
stated by him. But it accords with many others in circumstance; and the reason given 
is almost too plain to demand any direct authority. To hear defensive matter through 
ex parte affidavits as a ground for bailing the prisoner, would be to trench on the office 
of the jury; for in the Case of high crimes, bail would be equivalent to an acquittal. 
Accordingly, the mle as laid down in Horner's case, 1 Leach 270, 4th edition, London, 
1815, is in effect the same with that stated by Chitty. The prisoner had been committed 
under a charge of defrauding and robbing a man of his money by false pretences. It was 
insisted that the facts stated in the depositions for the kino- made out a mere misdemea. 
nor; and that the prisoner was therefore entitled to bail. 0 But the transaction bv which 
the money was obtained, admitted of one construction which might make it a f~loniouB 
taki;,g. The court said, " In cases of this kind the course has always been to leave it to 
the JUry to determme quo animo the money was obtained. In such a case the court 
never form a~y judgment whether the facts amount to a felony or not; but merely whe
ther enough IS charged to justify the detainer of the prisoner, and put him upon his trial. 

The Cases I have noticed were, in several respects, stronger for the prisoners than the 
Case before us. They were mostly founded on charges of a character much less serious 
th~n murder .. They were all before indictment found: some of them presented a state of 
thmgs on which. It ~vas plainly impossible to .convict; and last, though not least, they 
were mere applicatIOns for bail; a thing which McLeod does not ask for. He demands 
an absolute discharge, . on groun?s upon which, according to the laws of England, he 
would not even be entItled to b8l1. The law of England formed in this respect the law 
of New York, until our new habeas corpus act took effect. 

It becomes necessary next, to inquire whether the new statute has worked anyen. 
largement of our powers beyond what we have seen they were up to the time when it 
passed. The 2 R. S. 46!}. 2d ed. 940, 41, requires UB to examine the facts contained in 
the rerum, and. into the. cause 0.[ the. confinement of ~he prisoner; and if no legal cause 
be show.n for ~t, ?r for Its contmuatlOn, we are to dlscharg:e him. That here is legal 
cause, VIZ. an md,ctment for murder, and an order of commItment we have Been is not 
de.nied. By the 15~h section, p. 470, if it appear that the party has been legall~ com. 
mltted for any crImmal offence, we are required to let him to bail, if the case be baila. 
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ble. But 90 fa! we have no direction as to what case ,hall he considered bailable. We 
are left under the restraints which I have noticed as existing before the statute. Not one 
of them is removed by it. 

Then comes section 50, p. 471, which is relied on hy t!:Je prisoner's counsel. I briefly 
noticed this in proposing the question to be considered. But the prisoner is entitled to 
the benefit of it entire. The words are, that" the party brought before such court Of 

officer, on the return of any writ of habeas corpus, may deny any of the material facts 
set forth in the return, or allege any fact to show either that his imprisonment or detell_ 
tion is unlawful, or that he is entitled to his discharge, which allegations or denials 
shall be on oath; and thereupon such court or officer shall proceed in a summary way 
to hear such allegations and proofs as may be produced in support of such imprisonment 
or detention, or against the same, and to dispose of such party as the j uslice of the case 
may require." Under this statute, the prisoner's cuunsel claim the right of going 00-
hind the indictment, and proving that he is not guilty by affidavit, as he may by oral 
testimony before the jury. We have already shown the absurdity of such a proposition 
in practice, and its consequent repudiation by the English Criminal Conrw. And we 
were not disposed to admit its adoption by onr legislature, without clear words or neces. 
sary construction. 

We think its object entirely plain without a resort to the rules of constru~tion. Its 
words are satisfied by being limited to the lawfulness of the authority nnder wbich the 
prisoner is detained, without being extended to the force of the evidence upcn which 
the authority was exerted, or which it may be in the prisoner's power to adduce at the 
trial. This, if necessary, is rendered still more plain by considering the evil which the 
statute was intended to remedy. At common law, it was doubtful whether the prisoner 
could question the truth of the return or overcome it by showing extrinsic matter, upon 
the point of the authority to imprison. The statute was passed to obviate the oppres
~ion which might sometimes arise from the necessity of holding a return to be final and 
conclusive, which is false in fact, or if true, depending for its validity on the act of a 
magistrate or court which can be shown by proofs aliunde to have been destitnte of 
jurisdiction. Watson's case, 9 Adolph. and Ellis, 731,3 R. S. 78. 5, 2d ed. App. note. 
An innocent man may be, and sometimes unfortullately is imprisoned. Yet his impri
sonment is no leBBlawful than if he were guilty. He must await his trial before a jury. 
There are various cases in which the enactment, allowing proof extrinsic to the return, 
may have effect without supposing it applicable here. It must, I apprehend, for the 
most part apply to the cases where the original commitment was lawful; but in conse
quence of the happening of some subsequent event, the party has become entitled to 
his discharge, as if he be committed till he pay a fine, which he has paid accordingly, 
and the return states the commitment only; So1 after conviction he may allege a pardun, 
or that the jndgment under which he was imprisoned has been reyersed.-Nor is it neces_ 
sary to inquire how far we might be entitled to go, were the prisoner in custody on the 
mere examination and warrant of a committing magistrate. 

But it is said we have the power to direct the entry of a nolle prosequi, and it is our 
duty to look into the merits of the case, with a view to decide whether it be a proper 
one for the exercise of that power. This proposition is also put upon a new section of 
the Revised Statutes, which most clearly gives no color for the suggestion. At common 
law the Attorney-General alone possessed this power; and migh', under such precau_ 
tions as he felt it his duty to adopt, discontinue a criminal prosecution in that form at 
any time before verdict. The power and practice under it are laid down in 1 Chit. Cr. 
Law, 478, cd. before cited.-It probably exists uuimpaired in the Attorney.General to 
this day; and it has been by several statntes delegated to District Attorneys, who now 
represent the Attorney.General in every thing pertaining to indictments and other cri
minal proceedings local to their respective counties. The Legislatnre finding the power 
in so many hands, and fearing its abuse, by the 2 R. S. 609, 2d ed. § 54, provided that 
it should not thereafter be lawful for any District Attorney to enter a nolle prosequi upon 
any indictment, or in any other way discontinue or abandon the same without leave of 
the court having jurisdiction to try the offence charged. This provision the prisoner's 
counsel contended, so enlarged c,ur powers that we might arbitrarily interfere on the 
prisoner's affidavit and other proof.g verifying his innocence, or even on grounds of na
tional policy, as where the prosecution would be likely to affect our foreign relations 
unfavorably; and that too in despite of the Attorner-General and District Att,?rney. 
Conceded as it was, that hefore the Revised Statutes:we had no pewer to give such 
direction, the ~rgument seeks to draw from the statute giving us a vsto against the nolle 
prosequi a positive power to compel its entry. Even if we had such power, the argu_ 
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ment would be quite extraordinary. It demands tha.t we should fi.nally dispose of .an 
indictment for murder, on the sort of evidence by which we are gUIded upon a motIon 
to set aside a default or change a venue. In any view, this question belongs primarily 
to the executive department of the government. . 

I shall have occasion to inquire hereafter whether these views should not be regarded 
as a final answer to this application. That will depend on ~he. questIOn whether faclB 
stated on the part of the prisoner, supposing them to be admissible .at all, ~re proper for 
the consideration of the jury only; or whether, as counsel have mSlsted with great zeal, 
they are such as to divest our criminal courts of all jurisdiction either over the subject 
matter or person of the prisoner. We should, a~ we thought at the close of the a~gu. 
ment have felt ourselves entirely satisfied to dispose of the case on the first questIOn, 
with;ut looking any further into the nature of the transact!o~ out. of which th~ indi~t. 
ment has arisen. But as counsel made the question of JunsdictlOn their malO tOPIC, 
we preferred to reserv; the case, and have look~d into it as far as possible during a very 
short vacation, consistently with other pressmg JudICial avocatIOns. . 

Want of jurisdictiou has not been put on the ground that McLe?d :-vas a foreJg~er. 
An alien, in whatever manner he may have entered our terntory, IS, If he commit a 
crime while here, amenable to our criminal law. Lord Mansfield, in Campbell vs. Hall, 
Cowp.208. Vattel, B. 2, ch. 8, 9 101-2. Story's Coni!. of L. 518, 2d ed. Nay, says 
Locke, though he were an East Indian, and never heard of our law8. On Civ. Gov. 
B. 2, ch. 2, 9 9. 

But it is said his case belongs exclusively to the forum of nations, by which counsel 
mean the diplomatic power of the United States and England; or in the event of their 
disagreement, the battle.field. I have already admitted that counsel may, under the 
50th section of the habeas corpus act, allege and prove a want of jurisdiction. To show 
this the affidavit of McLeod is produced, from which the inference is sought to be raised 
that the Niagara frontier was in a state of war against the contiguous province of Upper 
Canada; that the homicide was committed by McLeod, if at all, as one of a military 
expedition, set on foot by the Canadian authorities to destroy the boat Caroline; that 
he was a British subject. That the expedition crossed our boundary, sought the Caro. 
line at her moorings In Schlosser, and there set fire to and burned her, and killed Durfee, 
one of our citizens, as it was lawful to do in time of war. 

We need not stay to examine the conclusion, viz, a want of jurisdiction, if the pre. 
mises be untrue. To warrant the destruction of property, or the taking of life, on the 
ground of public war, it must be what is called lawful war, by the law of nations, a 
thing which can never exist without the actual concurrence of the war.making power. 
This, on the part of the United States, is Congress; on the part of England, the Queen. 
A state of peace and the continuance of treaties must be presumed by all courts of jus. 
tiee till the contrary be shown; and this is a presumptio jaris et de jure, until the na. 
tional power of the country in which such courts sit, officially declares the contrary. 
A learned English writer on the law of nations makes this remark. (1 Ward's Law 
of NatIOns, 294.) "Although I am aware that there is a great authority for the con. 
trary opinion, yet it is upon the whole settled that no private hostilities, however gene. 
ral, or however just, will constitute what is called a legitimate and public state of war. 
S? far Il1deed has my Lord Coke carried this point, that he holds, if all the subjects of a 
kIng of England were to make war on another country in league with it, but without 
the assent of the king, there would still be no breach of the league between the two 
countries." 1 BJ. Com. 267, S. P. Again, in Blackburn~ v. Thompson, 15 East, 81, 
90, Lord Ellenborough, Ch. J., delivering the opinion of the Court of King's Bench, 
said, " I agree with the Master of the Rolls in the case of the Pelican, (I. Ed",. Adm. 
Rep .. Append. D.) that it belongs to t.he government of the country to determine in what 
relatIOn of peace or war any other country stands towards it; and that it would he un. 
safe for courts of justice to take upon them, without that authority, to decide upon those 
relatIOns. But when the crown has decided upon the relation of peace or war in which 
another country stands to this, there is an end of the question." 3 Campb. 66, 7, S. C. 
and S. P. 

So far were the two governments of Englund and the United States from beina in a 
Slate of war whe~ the Caroline was, destroyed, that both were struggling to avoil' such 
a. turn of the excitement then prevailIng on the frontier, as might furnish the least occa. 
slOn for ~ar. Both had long maintained the relations of national amity; and have done 
so eve, ~Ince under. an actual treaty. So ~ar from England fitting ont a warlike expedi. 
tlO~ agaInst th~ UOlted Sta~es, .or any pubhc body, she utterly disavows any such object; 
while on our Side we hnve lllfhctcd legal punishment on the leaders of the expedition 
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of which Durfee made a part, on the ground that England was then at peace with us. 
\Vhatever hostile acts she did were aimed exclusively at private offenders; and if there 
was a war in any sense, the parties were England on one side, and her rebel BUb.. 
jects, aided by certain citizens of our own, acting in their private capacities and contrary 
to the wishes of this government, on the other. 

In speaking of public war, I mean to include all national wars, whether general or 
partial, whether publicly declared or carried on by commissions, Buch as letters of marque, 
military orders, or any other authority emanating from the executive power of one coun
try and directed against the power of another; whether the directions relate to reprisals, 
the seizure of towns, the capture or destruction of private or public ships, or the per_ 
sons or property of private men belonging to the adverse nation. I mean to exclude all 
hostility of any kind not having for its avowed object the exercise of some influence or 
control over the adverse nation as such. I deny that public war in this sense can be 
made out by affidavit or by any other medium of proof than the denunciation of war by 
one or both of the two nations who are parties to it. 

There are but three sorts of war-pUblic, private, and mixed. Grot. B. 1, ch. 3, § 1. 
Private war is unknown in civil society, except where it is lawfully exerted by way of 
defence between private persons. To constitute a public war, at last two nations are 
essential parties, in their corporate capacities. Mixed war can be carried on only be
tween a nation on one side, and private individuals on the other. There is no fourth 
kind. Grot. ut supra. 

The right of one nation, or any of its citizens, to invade another, or enter it and do 
any harm to its property or citizens, does not arise till public war be lawfully denounced 
in some form. It does not arise where one nation has a quarrel with private persons 
being within the territory of another. Whether there be any exception to this rule, I 
shall hereafter inquire. 

Much was said in argument on the assumption that the state of hostilities on the 
Iron tier amounted to unsolemn war. In supposing this to be so, counsel come back to 
the very error which they repudiated in more general terms. A war is none the less 
public or national because it is unsolemn. All national wars are of two kinds, and two 
only-war by public declaration, or war denounced without such declaration. The first 
is called solemn or perfect war, because it is general, extending to all the inhabitants 
of both nations. In its legal consequences it sanctions indiscriminate hostility on both 
sides, whether by way of invasion or defence. The second is called unsolemn or im_ 
perfect war, simply because it is not made upon general, but special declaration. The 
ordinary instance is a commission of reprisal, limiting the action of the nation plaintiff, 
to particular objects and purposes against the nation defendant. It supposes a partial 
grievance, which can be redressed by a corresponding remedy or action; and does not 
authorize hostility beyond the scope of the special authority conferred. Such are several 
of the instances I have just now mentioned. But they are no less instances of public 
war. The attack on Copenhagen was mentioned on the argument as an instance of 
unsolemn war. So indeed it was. The British admiral had a deputation from the war
making power of England to act against the war-making power of Denmark; to demand 
the surrender of the Danish fleet, and, on refusal, to destroy public or private property, 
or take life, not as a punishment of private offenders, but to coerce the nation. Why 
was the attack made ?-Because Denmark would not surrender her navy voluntarily; 
and there was danger that France would take it either by force 01' under collusion on 
the side of Denmark. Those who were in arms on the side of Denmark, acted not in 
their own right, but as agents of the nations to which they were subject. Beftlre the 
remotest analogy can be seen in this to the case at the bar, the United States mllst be 
brought in and made defendant in their corporate capacity. It will be seen, I trust, by 
this time, that the instance derogates not in the least from the distinction that runs 
through all the writers on the international law, viz, that whether to constitute solemn 
or unsolemn war, the authority to act must emanate from the war-making power on one 
side, and be intended to influence that power on the other. Action under such a power 
is necessarily a collision between two nations; and answers to Grotius' definition, viz, 
" That is a public war which is made on each side by the authority of the civil power." 
B. 1, ch. 3, § 1. At § 4 he divides this sort of war into solemn and unsolemn, of which 
latter he gives an instance in B. 3, ch. 2, § 2, N. 3, Vid. Also 2 Ruth. p. 507 & 548. 
The distinction has been followed to this day, though the legal character of unsolemn 
war has since been changed. " Both," says Rutherforth, .. are now lawful. The only 
real effect of a declaration of war is, that it makes the war a general one; while the 
imperfect sorts of war, such as reprisals, or acts of hostility, are partial or are confined 
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to particular persons, or things, or places. II? 8.0lemn wars all. the me,mbers of on~ nation 
t . st the other under a general commiSSiOn; whereas m public· wars whICh are 

ac agam . hid . I not solemn, those members of one nation who act agamst t e ot ler, act un er parlieu ar 
commissions." Ruth. B. 2, eh. 9, 9 lB. Vattel, B. 3, eh. 15. . 

Both sorts of war are lawful, because carried on un::!er the authonty of a pow~r hav. 
ing, by the law of nations, a right to institute them: In any other war no. belhgerent 
rights can be acquired. All captures, all destructiOn of pr~per~y must be IlIe~al; and 
the taking of life a crime. Short of t1us, war cannot be carned mto an enemy s co.un. 
try~ for the simple reason that there IS no war to carry there, an? ,no e2em:r against 
whom it can be exerted. The nation denouncing war must be explICit. This makes 
it" says Vattel, "formal, and so lawful. But nothing of this kind," says he,." is the 
c~e in an informal, illegitimate war, which is more pro~erly ca~led depredatiOn. A 
nation attacked by enemies, without the sanction of a public war, IS not under any obh. 
gation to observe towards them the rules of formal warfare. She may treat them as 
robbers." Vattel, B. 3, ch. 4, 9 6B. Such unauthorized volunteers in violence," says 
Blackstone, " are not ranked among open enenlies ; but are treated hke piiates and 
robbers." 

It was accordingly conceded, in argnment, that the Canadian provincial authorities 
had no inherent power to institute a pnblic war. Vide 2 Ruth. 496, 7, B. ""Ve were, 
however, referred to Buriem, Pt. 4, ch. 3, 9 1B, 19, to show that those authorities might 
do so on the presumption that their sovereign would approve the step; and that such 
approbation would reflect back, an~ render the war lawful from the beginning. On the 
ussumption that this indirect mode of instituting war had actually been resorted to, 
counsel again bring themselves back to the fundamental error which led to this applica. 
tion. Noone would deny that if the affair in question can be tortured into war between 
this nation and England, the United States might take possession of McLeod as a pri. 
soner of war. In such a case, there would haye been no need of this motion. But 
admitting the rule of Burlemaqui, and that counsel might, by the aid of England, get 
up an ex post facto war, for the benefit of McLeod; this cannot be done by an equivoque; 
and especially not in contradiction to the language of England herself. N either the 
provincial authorities nor the sovereign power of either country have, to this day, cha. 
racterized the transaction as a public war, actual or constructive. They never t1lOught 
of its being one or the other. Both have spoken of it as a transaction, public on one 
side, to be sure, but both claimed to hold fast the relations of peace. Counsel seem to 
ha\'e taken it for granted that " nation can do no public forcible wrong, without its 
being at war, even though it deny all action as a belligerent. At this rate every illegal 
order to search a ship, or to enter on a disputed territory, or for the recaption of national 
property even from an individual, if either be done vi et armis, and work wrong to 
another nation or any of its subjects, would be public war, necessarily so, thongh the 
actor should deny all purpose of war. Were such a rule once admitted, England and 
the Umted States can scarcely be said to have been at peace since the Revolution 
which made them two nations. My endeavor has been to show, that on the question 
of war or peace, there is a quo animo of nations, by which we are bound. 

To prevent all misunderstanding in the progress of the argument, it is proper to ob. 
serve farther, that an act of jurisdiction exerted by inferior magistrates, civil or military, 
for the arre~t or punishment of individuals, is not public war of either kind. So long 
as the act IS kept within legal compass, though its exertion be violent, where, for in. 
srance, the object is to suppress a riot, quell an insurrection, or repel the hostile incur. 
sions of individuals, it is, though sustained by a soldiery in arms, only one mode of 
enforclllg the crIInlllul law. It is like callin" out the militia as a posse comitatus to aid 
a sherifl' who is resisted in the execution of ~rocess. Force becomes lawful where the 
laws are set at defiance. We see this in the frequent resort to soldiers of the reo-ular 
army by the English, in cases of dangerous riots.-Vid. Ruth. B. 2, ch. 9, 9 9. S;ch a 
s~ate of dungs, therefore, confers no right to act offensively against individuals who re, 
Side or SOjourn in the neighboring territory. Should they be pursued and arrested or 
kil!ed, ~he act would be a naked usurpation of authority, like the sheriff of one cou~tr 
gom!! mto .another to execute process. "If," ~ays R~therforth, B. 2, ch. 9, § 9, " the 
magistrate, many mstance, use even the force With whl~h he is intrusted in any other 
manner, or for any other purpose than IS warranted by hiS appointment this as it is his 
own act, and not the act of the public, cannot be called public war." ' , 

. Sensible that all preten~e of belligerent right was wanting, it is therefore, in the first 
~e~, a lawful act of magistracy that the case was sought to be put by Mr. Fox, both 
In hIS letter to Mr. Forsyth and Mr. Webster. I take the words of his last letter, writ.. 
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ten after the question had been deliberately comidercd by his government: "The 
grounds upon which the British government make this demand," (the surrender of 
McLeod,) "are these: that the transaction on account of which Mr. McLeod has becll 
arrested, and is to be put upon his trial, was a transaction of a public character, planned 
and executed by persons duly empowered by her majesty's colouial authurity, to take 
any steps and do any acts which might be necessary for the defence of her majesty's 
territories, and for the protection of her majesty's subjects; and that consequently thost 
8nbjects of her majesty who engaged in that transaction were performing an act of pub. 
lie duty, for which they cannot be made personally and individually answerable to the 
laws and tribunals of any foreign country." In the same letter he re.states the opinion 
of his government, that" it was a justifiable employment of force for the purpose of de. 
fending the British territory from the unprovoked attack of a band of British rebels and 
American pirates." 

If this view of the transaction can be sustained, it was lawful ab initio. It required 
no royal recognition to render it national. It came within the power which the Canadian 
authorities held li'om England to act in her place and stead. So long as they confined 
themselves within the territorial line of Canada, they were doing no more than the na· 
ture of their connection with England required; sustaining that absolute and exclusive 
jurisdiction .to which she is entitled with every other nation. Whether they had powel, 
without pretence of being engaged in a war with the United States, or could derive power 
from England, to fit out an expedition, cross the line, and seize or destroy the property 
and persons of our citizens in this country, and whether anyone acting under such all 
assumption of power can be protected, is quite a different question. 

One decisive test would be furnished by admitting that Durfee had committed a crime 
against England, for which he was liable to arreot and trial in Canada. 1', one would 
pretend that any warrant from the English nation could be used to protect one of her 
officers ii·om an action of false imprisonllI~nt, if he had merely arrested the offender on 
this side the line. Noone would pretend that a military order and the addition of tlw 
Queen's soldiers and sailors would, in such case, strengthen a pica of justification; nor 
would the subsequent approval of the nation. This would have no greater effect than 
the original authority, accordingly it was not pretended on the argument that England 
had any nght whatever to send and arrest Durfee as u fugitive from justice. The pre. 
tence that she had any such right would have been too absurd to bear the name of 
argument. Nor is it pretended that her magistrates, civil or military, had any power 
within our territory to seiza and bind him over to keep the peace on England or hel 
subjects. "We cannot," says Vattel, B. 2, ch. 7, § 93, "enter the territory of a nation ill 
pursuit of a criminal, and take him from thence. This is what is ealled a violation of 
territory; and there is nothing more generally acknowledged as an injury that ought to 
be repelled by every state that would not suffer itself to be oppressed." The rule is too 
familiar, even as between the states of this confederacy, to require that it should be 
Insisted on at large. 

But the civil war which England was prosecuting against various individuals, was in. 
sisted on as a ground of protection; but I am free to admit that the strongest possible 
color for the extraordinary right claimed, is to be derived from taking the United States 
to stand in the attitude of a neutral nation with respect to two parties engaged in actnal 
~ar; England on one side, and Van Renssselaer, Durfee and their associated assailants 
on the other. This is what Grotius calls mixed war, being, as he says, " that which is 
made on one side by public authority, and on the other by mere private persons." B. 1, 
ch. 3, § 1. Rutherford retains the same distinction under the same name, in character. 
izing a contest between a nation as such and its external enemies coming in the form of 
pirates or robbers; associates, he says, who act together occasionally and are not united 
into civil society. Ruth. B. 2, ch. 9, § 9. The several invasions of England by Perkin, 
Warbeck, and Lord Herise, mentioned in 1 Hal. P. C. 164, the former of which is also 
noticed in Calvin's case, 7 Co. Rep. 11-12, are instances of such a war; the books say. 
ing that in England such offenders must be tried by martial law, for a reason which I 
shall hereafter consider. Let Durfee, then, be regarded as England's enemy, who has, 
with Wells, the boat owner, and his boat, taken shelter in the neutral territory of the 
United States. Had England any right to follow him there? None, say the books, not 
even in the heat of contest, had he been an enemy pursued arid flying for shelter across 
the line. 1 Kent's Com. 119-20. Independently of fresh pursuit, no writer on the law 
of nations ever ventured the assertion that one of two belligerents can lawfully do allr 
hostile act against another upon neutral ground. If it be not a plain deduction from 
common sense, yet, on principles in which publicists agree, all rightful power to harm 
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the person or property of anyone dropped from the hands ~f McLeod and his associates 
the moment they entered a country with wbich their soverel~n, was at peace. No e~cep. 
tion can be made consistently with national safety. ~ak~ It m favor ?f the subordma~ 
civil authorities of a neighboring state, and your t~rntory IS open to It:' constables; In 

favor of tbcir military, and you let in its soldIery; m ~avor of Its S?~erelgn, and you are 
a slave. Allow him to talk of the acts and machinatIOns of our CItIzens, an~ send over 
his soldiers on tbe principle of protection, to burn the propcrty or take the lIves of the 
supposed offenders, and you give up to the midni~ht assault of exasperated strange~ the 
dwelling and life of every inhabitant on the frontier whom they may suspect ?f a ,dISPO
sition to aid their enemies. Never since the treaty of 1783, had England, m tIme of 
peace with us, any more right to attack an enemy at Schlosser, than would the French 
bave at London in time of peace with England . 

.. The full domain," says Vattel, .. is necessarily a peculiar and executive right. Tbe 
rreneral domain of a nation is full and absolute, since there exists no authonty upon 
~arth by which it can be limited; it therefore excludes all right on the part of foreign
ers,"-B. 2, ch. 7, § 79. The same writer defines the jurisdiction of courts within that 
domain .. The sovereiD'nty united to the domain establishes the jurisdiction of the na
tion in her territories. 0 It is her province to exercise justice in all the places under ber 
jurisdiction; to take cognizance of the crimes committed, and the differences that arise 
m the country." Id. § 84 ... It is unlawful," says the same writer, "to attack an ,enemy in 
a neutral country or to commit in it any other act of hostility." " A mere claIm of ter_ 
ritory," says Sir William Scott, a British judge of admiralty, " is undoubtedly very high; 
when the fact is established, it overrates every other consideration." In the Vrow, Anna 
Catharina, 5 Rob. Adm. Rep. 20-1. And he refused to recognize a right of capturing 
an enemy's sbip witbin a marine league of OUl' coast. The Anna Laporte, id. 332 ... We 
only exercise tbe rights of war in our own territory," says Bynkershoek, " or in the ene.. 
lllY'S, or in a territory which belongs to no one." Quest. JUl'. Pub. B. 1, ch. 8. "There 
is DO exception," says Chancellor Kent, " to the rule that every voluntary entrance into 
neutral territory with hostile purposes, is absolutely unlawful." 1 Kent's Com. 118, 4tb 
"d, "The jurisdiction of courts," says Marshall, ch. J. " is a branch of that which is 
possessed by the nation as an independent sovereign power. The jurisdiction of the 
nation within its own territory is necessarily exclusive and absolute. It is susceptible of 
no limitation not imposed by itself: any restriction derived from an external source 
would imply a diminution of its sovereignty to the extent of the restriction, and an in
vestment of that sovereignty to tbe Same extent in that power which could impose sucb 
restriction." That these arc not rules of yesterday, but have formed a part of the 
acknowledged law of nations for nearly two thousand years, may be seen in Grotius, 
B. 3, ch. 4. § 8, N. 2. He says we may not kill or hurt an enemy in a country at peace 
with us. "And this proceeds not from any privilege attached to their persons; but from 
the right of that prince in whose domains they are. For all civil societies may ordain 
that no violence b~ offered to anyone in their teITitories but by a proceeding in a judicial 
way, as we have proved out of Euripides. 

, If you can charge these guests with an offence, do it by law; forbear all violence.' 
But in courts of justice the merit of the person is considered, and this promiscuous pur
pose of hurtmg each otber ceases. Livy relates that seven Carthaginian gallies rode in a 
port belonging to Lyphax, who, at that time, was at peace both with the Carthaginian!! 
and Romans; and tbat Scipio came tbat way with two gallies. These might have been 
seIzed, by the Carthaginians before they had entered the port, but being forced by a strong 
wmd mto t~e harb?r, before the Carthaginians could weigh anchor, they durst not as
fault them m the bng's haven." Several more modern instances of a like character are 
stated by ~olloy de Jur. Mar. B. 1, ch. 1, 916. It is said to be a rule of the common 
law of natIOns, that not only must tbe parties refrain from hostilities while in a neutral 
port, but should one sail, the other must not, till 24 hours after. Marteus' L. of Nations 
B. 8, ch. 6, § 6, note. And" doctrine about as strong was laid down by Sir Willian: 
Scott, m the case of the Twee Gebroeders, 3 Rob. Adm. Rep. 162. 

To apply these authorities: the affidavit of McLeod suggests that Durfee had on the 
d~y before he ,was killed, aide~ in transport~ng military stores to Navy Island, ~nd sur_ 
mlses that he m~ende~ to contlJ':lUe the practIce. I pu~ it again, that the war, if any, was 
by England agamst hIm and hIS assoclates--not agamst the United States. But what 
nght, I again ask, had she to pursue him into a territory at peace? That she had none 
I, h~ve ~hown ~rom her own judge sitti?g ~n the forum of nations, from one of our judges 
slttmg m the hke for?m" from a,uthontahve publicists, and from all antiquity. I have 
shown that even puruc fmth felt Itself bound to let an enemy go free whom it accident-
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ally met on ne~tral ground. Within the territory of ;;. nation at peace, all belligerent 
power, all belligerent right, is paralyzed. They have passed from the dominion of arms 
to that of law. "No violence can be offered," says Grotius; "but, you must proceed in 
a judicial way." The only offence against our law which Durfee had committed, was in 
setting on foot a hostile expedition against England, with whom we were at peace. So 
far I admit he was guilty according to the suggestion in McLeod's affidavit. He hud 
made himself a principal in the aggression of :We Kenzie and others; li)r there are no 
accessories in misdemeanor. The courts were open. vVhy did not England prefer her 
complaint? Was it competent for her to allege that our justice was too mild or tau 
tardy, and therefore substitnte the firebrand and musket? To admit such a right of in. 
terference on any ground or in any way, says Marshall, would be a proportional dimi. 
nution of our OWIl sovereignty, of which judicial power makes a part. "The law of 
nations," says RutherfcJrth, "is not the only measure of what is right or wrong in the 
intercourse of nations with each other. Every nation has a right to determine by posi. 
tive law, upon what occasions, for what purposc", and in what numbers foreigners shall 
be allowed to cOrfle within its territories." Ruth. B. 2, eh. 9, sec. (j; Valtel, B. 2. 
eh. 7, 9 94. 

It follows from the authorities cited, that a right to c"rry on a mixed war never extends 
into the territory of a nation at peace. It can be exercised on the high seas onl,I', or in 
a territory which is vacant and belonging to nobody. It is in modern law confined 
mainly to the case of pirates. But even these can not he arrested in the territory of a 
foreign nation at peace with the sovereign of the arresting ship. Molloy de .T ur. ,\lar. 
B. 1, ch. 1, § 6. 

Admitting, then, that England might protect a man against our jurisdiction by saying 
he did a public act under her authority, does it not behove her at least to show that she 
was acting within the limit of her own jurisdiction, especially where she has prescribed 
them to herself? Shall her declaration serve to deprive us of power where she is ex 
ceeding her own? And this brings one to inquire whether the transaction in questiull 
be such as any national right so far examined can sanction. She puts herself, as we have 
seen, on the law of defence and necessity; and nothing is better defined nor more fami. 
liar in any system of jurisprudence, than the juncture of circumstances which can alo11" 
tolerate the action of that law. A force which the defender has a right to resist mu~t 
itself be within striking distance. It must be menacing, and apparently able to inili"t 
physical injury, unless prevented hy the resistance "hich he opposes. The rights of 
self.defence and the defence of others st3nding in certain relations to the defender, de. 
pend on the same ground-at least tbey are limited by the same principle. It will be 
sufficient, therefore, to inquire of the right so far as this is strictly personal. All writers 
concur in the language of Blackstone, [3 Cum. 4,] that, to warrant its exertion at all, the 
defender must be forcibly assaulted. He may then repel force by force, because he can· 
not say to what length of rapine or cruelty the outrage may, be carried, unless i[ were 
admissible to oppose one violence with another. "But," he adds, " care must be taken 
that the resistance does not exceed the bounds of mere defence and prevention; for then 
the defender would himself become the aggressor." The condition upon which the right 
is thus placed, and the limits to which its exercise is confined by this eminent writer, is 
enough of itself, when compared with McLeod's affidavit, to destroy all color for saying 
the case is within that condition. The Caroline was not in the act of making an a'sauit 
on the Canada shore; she was not in a condition to make one; she had returned from 
her visit to Navy Island, and was moored in our own waters fur the night. Instead of 
meeting her at the line and repelling force by force, the prisoner and his associates came 
out under orders to seek her wherever they could find her, and were in fact obliged to 
sail half the width of the Niagara river, after they had entered our territory, in order tu 
reach the hoat. They were the assailants; and their attack might have been legally 
repelled hy Durfee even to the destruction of their lives. The case made by the affidayit 
is in principle this: a man helieves that his neighbor is preparing to do him a personal 
injury. He goes half a mile to his house, breaks the door, and kills him in his bed at 
midnight. On being arraigned, he cites the law of nature, and tells us that he was 
attacked by his neighbor, and slew him on the principle of mere defence and prevention; 
or, in the language of the plea, for an assault demesne-" he made an assault upon me, 
and would then and there have beat me, had I not immediately defended myself against 
him; wherefore I did then and there defend myself as I lawfully might for the caUBe 
aforesaid; and in doing so, did necessarily and unavoidably beat him, doing him on such 
occRsion no unnecessary damage. And if any damage happened, it was occwioned by 
his, asBi\U!t and my necessary defence." 

5 
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" To excuse homicide in self.defence," says another English writer,'~ the aC.t must 
b d't t d He must first retreat as far as he sefely can, to avoid the vIOlence 

nhot e predmbe tlh
a 

e • ty '-"hom he is obli"cd to kill. The retreat must be with an honest 
t reatene y e par b - 1 b f 
. t- t escape· and 11e must flee as far as he convcDlenl y can y reason 0 some wten iOn 0 , - 1 . l' d h . h-. d- rar as the fierceneos of his aosault \VII permit 11m, an t en, III IS Impe Iment, or as 1, ~ ~ ~ r: 

defence he may kill his adversary." 1 Russ. on Cr. ,,44. . . 
Such'is the law of mixed war, on neutral ground. The books clled arc IreatlOg of 

no narrow technical rule pecnliar to the common l~w; but the l.aw of n~ture a~d of 
. th ame every where of such paramount pncc as no mUDlclpal or IllternatlOnal 

natiOns, e s , - - I I' -I l' d b h law could ever overcome; and intelligible to every hvmg sou. tiS_ easl y app !C ~t 
as hetween individuals in civil sociely and nations at. peace. PassIllg th~. boundanes 
of strict, not fancied necessity, the remedy lies in SUIt by the Stat? or cluz~n whose 
rights have been violated, or by demanding the person of the mischievous fugitive who 
has broken the criminal law of a foreign sovereign. Accordmgly;, Puffendorf, after can. 
sidering the rights of private war in a state of ~atlll'e, adds: !3ut we_ must by no 
means allow an equal liberty to the members of CIVil States. For here, If the adver. 
sary be a foreigner, we may resist and repel him any \\'a~ at th" mstant when he comes 
,iolently upon us. But we cannot, without the sovereign's command, el~her as.;aul! 
him while his mischief is only in machination, or revenge ourselves upo~ lum after he 
has performed the injury against us." Puf. B. 2, ch. 5, 97. The ~oyel'glgn's comma~d 
must, as we have seen, in order to ,,-arrant such conduct m hiS subject, be a denuncIa. 
tion of \\'ar. 

England, then, could legally impart no protection to her subjects concen:ed if,' the 
destruction of the Caroline, either as a party to any war, to any act of public JunsdlC. 
tion exercised by way of defence, or sending her servants into a territory at peace. 
That her act was one of mere arbitrary usurpation was not denied on the argument, 
nor has this, that I am aware, been denied bv anv one except England herself. I should 
not, therefore, have examined the nature of ihc -transaction to any con~iderahle extent, 
had it not been necessary to sec whether it was of a character belonglllg to the law of 
.,'ar or peace. I am entirely satisfied it helongs to the latter; that there is nothing in 
the case except a body of men, without color of authority, bearing muskets, and doing 
the deed of arson and death; that it i, impossible even for diplomatic ingenuity to make 
it a case of ll·gitimate war, or that it can plausibly claim to come within any law of war, 
public, private, or mlxed. Even the British minister is too just to call it war; the Bri. 
tish government do not pretend it was war. 

The result is, that the fitting out of the expedition was an unwarrantable act of ju
risdiction exercised by the provincial government of Canada oYer our citizens. The 
movements of the boat had been watched by the Can&dian authorities from the opposite 
shore. She had been seen to visit Navy Island the day before. Those authorities, 
being convinced of her delinquency, sentenced her to be burned; an act which all con. 
cerned knew would seriously endanger the lives of our citizens. The sentence was, 
therefore, equivalent to a judgment of death; and a body of soldiers were sent to do 
the office of executioners. 

Looking at the case, independently of British power, no one could hesitate in assign. 
ing the proper character to such a transaction. The parties concerned having acted 
entirely beyond their territorial or magisterial power, are treated by the law as indivi
duals proceeding on their own responsibility. If they have burned, it is arson; if a 
man has been killed, it is murder. 

This brings us to the great question in the cause. We have seen that a capital offence 
was committed within our territory in time of peace; and the remaining inquiry is, 
whether England has placed the offenders above the law and beyond our jurisdiction, 
by ratifying and approving such a crime. It is due to her, in the first place, to deny 
that it has beoo so ratified and approved. She has approved a public act of le!ritimate 
defence, only. She cannot change the nature of things. She cannot tUTl' that into 
lawful war which was murder in time of peace. She may, in that way, juc.tify tbe of
fender, as between man and his own government. She cannot bind forei"l1 courts of 
justice by insisting that what, in the eye of the whole wo:-Id was a dcl;bc~atc and pre. 
pared attack, must be protected by the hw of self-defence. 

In the second place, I deny th:1t she can, in time of peace, send her men into our 
territorr, and render them imperyious to our laws, by embodying them, and putting 
8~S in their hands: S!18. may declare war; if she claim the benefit of peace, as both 
nalions have done In thiS Instance, the moment any of her citizens enter our.territory, 
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they nre as completely obnoxious to punishment by our iaw, as if they had been born 
and always resided in this country. 

I will not, therefore, dispute the construction which counsel put upon the language or 
the acts of E:ngland. To test the law of the transaction, I will concede that she had by 
Det of parliament, conferred all the power which can be contended for in behalf of the 
Canadian authorities, as far as she could do so. That, reciting the danger from piratical 
steamboat~, she had authOrIzed any colonol of her army or militia, on suspecting that a 
hoat lying in our waters intended illegally to assault tbe Canada shore, to send a file of 
soldiers in the day or night time, burn the boat, and destroy the lives of the crew. That 
such a statute should be executed; but that one of the soldiers failing to make his es
capo, should be arrested, and plead the act of parliament. Such an act would operatE' 
well, I admit, at Chippewa, and until the lllen bad reached the thread of the Niagara 
river. It would be an impenetrable shield till they should cross the line of that countr)" 
where parliament have jurisdiction. Beyond, I need not soy it must be con,idered as 
waste paper. Even a subsequent statute, ratifying and approving the original authority, 
could add nothing to the protection proffered by the first. It would be but the junction 
of two nullities. So says 1\11'. Locke, (on Gov. B. 2, eh. 19, sect. 239,) of a king even 
in his own dominions: "In whatsoever he has no authority, there he is no l<ing, and 
may be resisted; for wheresoever the authority ceases, the king ceases too, and become, 
like other men who have no authority." I shall not cite books to show that the Queen 
of Eng-land has no authority in this state in a time of peace. 

I will suppose a stronger case i-that England, being at war with France, should, by 
statute or by order of the Queen, authorize her soldiery to enter our territory and make 
war upon such French residents as might be plotting any mischief against her. Could 
one of her soldiers indicted for the murder of a French citizen plcad such a statute or 
order in bar? If he could not as against a stranger and sojourner in oUl" land, I need 
not inquire whether the same meaSUl"e of protection be due to DUl"fee, OUl" fellow.citizen. 

"The laws of no nation," says Mr. Justice Story, "can justly exteud beyond its own 
territories, except so far as it regards its own citizens. They can have no force to con
trol the sovereignty or rights of any other nation within its own jurisdiction. It would 
be monstrous to suppose that our revenue officers were authorized to enter into foreign 
ports and territories for the purpose of seizing vessels which had offended against our 
laws." The Apollon, 9 'Wheat. Rep. 362-371. He has examined the question at large 
in his book on the conflicts of la ws, ch. 2, § 17 to 22, p. 19 of 2d ed. The result is, that 
no nation is bound to respect the laws or executive acts of any foreign government in
tended to control and protect its citizens while temporarily or permanently out of their 
own country, nntil it first declare war. Its citizens are then subject to the laws of war. 
Till that comes they are absolntely bound by the laws of pence. While this prevails, a 
foreign executive declaration saying, "My subject has offended against your criminal 
laws. I avow his act. Punish me; bnt impute nothing to him," is a nullity. As well 
might a nation send a company of soldiers to contract debts here, and forbid 'them to be 
sued, saying, "The debt was on my account, discharge my men, and charge it over 
against me!" Indeed it was urged on the argument that the letter of 1\1r. Fox had 
taken away the remedy of 'Wells, the boat owner, by an action of trespass againt Mc
Leod for burning the boat. This action having, it seems, been settled, counsel resorted 
to it as an illustrative case. Another action brought against him for shooting a horse on 
the same occasion, it was said is also defeated by the same principle. Counsel spoke as 
if Schlosser had undergone a sack, and its booty had become matter of belligerent 
right in the soldiery. Surely the imaginations of counsel must have been heated. It 
seems necessary to remind them again and again, even in affirmance of their own ad
mission, that we are sittiug to administer the laws of " country which was at peace 
when she sent in her soldiery. If they mean that the approval and demand in Mr. 
Fox's letter should, nnder the law of peace, have the sweeping dIeet which is claimed 
for it, they are bound to show that the royal Illandate improves hy importation. The 
Queen has no power at home to take away or suspend, for a moment, the jurisdiction of 
her own courts. Nor would a command to discharge anynian wi;hout tri1l who sh'.uld 
be suspected of having murdered her meanest subject, be deemed a yen.' I ,;i ror. It is 
justly a sonrce of the Britun's pride that the law by ,vhich his life and property are 
protected cannot be suspended even by his monarch; that the sword of Justice is holden 
by her own independent ministers, as a defence for ttwee who do well; but constantly 
threatening, and ready to descend upon the violator of prJperty or perRonal suiety, a& 
the instrument of a municipal law which knows not of any distinction between the 
$brone and the cottage; " law constantly struggling, in theory at least, to attain a per-
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feci ion that shall bring all on earth to do it reverence; .the greatest at fearing its power, 
and the least as not unworthy of its care. That case 18 our own. . . 

Much was said on the argument about the extreme h.ardshlp of treatmg soldl~rs as 
criminals, who, it was insisted, are obliged to obey their sovereign. Th~ rule IS the 
same in respect to the soldier as it is with regard to an.y ~ther .agent who IS bound to 
obey the process or command of his superior. .A shenff IS obhged to execute a man 
who is regularly sentenced to capital executIOn m thiS state. But shoul.d he. ex~cute a 
man in Canada under such sentence, he would be a murderer. A soldl€r, In lime of 
war between us and England, might be compelled by an order from our Government, 
to enter Canada and fight against and kill her soldiers. But should Congress pa.~s. a 
statute compelling him to do so on any imaginable exigency, or ~nder any penalty, m 
time of peace, if he should obey and kill a man, he would be gUilty. of mUiAer. ~he 
mistake is in supposing that a sovereign can compel a man t~ go mto a n.elgh~onng 
country, whether in peace or war, and do a deed of infamy. ThiS IS exemplIfied In. the 
ca8e of spies. A sovereign may solicit and bribe; but he cannot com~and. A thou. 
sand commands would not save the neck of a spy should he be caught m the camp of 
the enemy.-Vattel, B. 7, ch. 10, § 179. It is a mistake to suppose that a soldier is 
bound to do any act contrary to the laws of nature, at the bidding of his prince.-Vattel, 
B. 1, ch. 4, § 53-J, id. B. 3, ch. 2, § 15. Grot. B. 2, ch: 26, ~ 3, H. 2 and 3. Puf .. B. 
8, ch. 1. 9 G, 7. But if he were, he must endure the eVil of hvmg under a sovereign 
who will issue such commands. It does not follow that neighboring countries must sub. 
mit to he inJested with incendiaries and assassins because men are obnoxious to punish. 
ment in their own country, for being desirous to go through life with blGodless handg and 
a quiet conscience. The Parisians thought themselves bound to obey Charles IX. when 
he ordered them to massacre the Huguenots. Suppose they had obeyed a similar order 
to massacre the Huguenots in England, would such an oruer have been deemed a vaiid 
plea on one of them being arraigned in the Queen's Bench? It might have been 
pleaded to an accllsation of murder in France-it would have been good as between 
the criminal and his own sovereign; but hardly, I suspect, have been deemed so by 
Queen Elizabeth's Judges. The simple reason would have been that Charles IX. had 
no jurisdiction in England. He might have threatened the government anet declared 
war, if such a meritorious servant, a defender of the church, should not be liberated by 
the Judges. But there is no legal principle on which the decrees of foreign courts or the 
legislator of foreign parliaments could have ousted the Judges of jurisdiction. Charles 
might have ordered his minister to call the massacre a puhlic act, planned and executed 
by himself, he having authority to defend and protect his established church; and de. 
manded a release of the man. All this would have added no force to the plea. Neither 
Elizabeth herselt~ nor any of the Tudors, arbitrary as the government of England was, 
would have had power directly to take away the jurisdiction of the J udgeB. Coke, with 
a law.book in his hand, could have baffled the sceptre within its own territorial jurisdic. 
lion. It should, in justice, be remarked, that one, the Governor of Bayonne, and many 
of his companions in arms, refused to co.operate in the massacre at home, and were 
~ever punished for disobedience. He replied to the king; that he had sounded his gar
nson, an~ found many brave soldiers among them, but not a single executioner. Sup. 
pose u pnnce should command a soldier to commit adultery, incest, or perjury; the prince 
goes beyond his constitutional power; and has no more right to expect obedience than 
a corporal who should summarily issue his warrant for the execution of a soldier. Vid. 
Burl. L. of Nature. Vol. 1, pt. 2, ch 11, § S. 

Every political and civil power, has its legal limits. The autocrat may indeed take 
the lives of his own subjects, for disobeying the most arbitrary commands; but even his 
behests cannot impart protection to the merest slave as against a foreign govern. 
m~nt. Public. war itself has its juri,dictional limits. Even that, in its pursuit after a 
flymg en.emy, IS, we have seen, arrested by the line of a country at peace. Besides the 
limit which territory thus imposes, there are also, even in general war, other jurisdic. 
nonal restramts, as there are in courts of justice. An order emanatin cr from one of the 
hostile sovereigns will n.ot justify to the .other, every. kind of perfidy. The case of spies 
has been already mentIOned. An emissary sent mto a camp with orders to corrupt 
th~ adverse general, or bribe the soldiery, would stand justified to his immediate sove. 
reIgn. Vattel, B. 3, ch. 10, § ISO; though evenhe could not legally punish a refusal. In 
respect to the e?emy, such .orders .would be an obvious excess of jurisdiction. The emis
a.anes sent by Sir Henry Clmton In 17S~, to seduce the soldiers of the Pennsylvania 
Ime, falhng mto the !'ands of the Amenean:" were c?ndemned and immediately exe
cuted. 4 Marsh. Life of Wash. 366, 1st edit. Entering the adverse camp to receive 
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the treacherous proposition of the general is an offence much more venial. It is even 
called lawful in every sense as between the sovereign and employee. Vattel, B. 3, ch. 
10, 9 181. Yet in the case of Major Andre, an order to do so was, as between the hos. 
tile countries, held to be an excess of jurisdiction. 

These cases are much stronger than any which can be supposed between nations at 
peace. In time of war such perfidy is expected. In time of peace, every citizen, while 
within his own territory, has a double light to suppose himself secure-the legal inviola. 
bility of that territory, and the solemn pledge of the foreign sovereignty. 

The distinction that an act valid as to one may be void as to another, is entirely fami. 
liar. A man who orders another to commit a trespass, or approves of a trespass 
already committed for his benefit, may be bound to protect his servant, while it would 
take nothing from the liability of the servant to the party injured. As to him, it could 
merely have the effect of adding another defendant, who might be made jointly 
or severally liable with the actual wrong.doer. A case in point is mentioned by Vattel, 
B. 3, ch. 2, 9 15. If one sovereign order his recruiting officer to make enlistments in 
the dominion of another in time of peace between them, the officer shall be hanged 
notwithstanding the order, and war may also be declared against the ollending sovereign. 
Vid. a like instance, id B. 1, eh. 6, § 75. 

What is the utmost legal effect of a foreign sovereign, approving of the crime his 
subject committed in a neighboring territory? The approval, as we have already 
in part seen, can take nothing from the criminality of the principal offender. Whatever 
obligation his nation may be under to save him harmless, tlus can be absolutely done 
only on the condition that he confine himself within her territory. Vattel, B. 2, ch. 6, 
§ 74. Then, by refusing to make satisfaction, to furnish, or to deliver him up, on de. 
mand from the injured country, or by approving the oflence, the nation, says Vattel, 
becomes an accomplice. Id. sec. 76. 

Blackstone says;an accomplice or abettor-[4 Com. 68J-and Rutherforth, still more 
nearly to the language of the English law, an accessory after the fact-B. 2, ch. 2, 912. 
No book supposes that such an act merges the original offence, or renders it imputable 
to the nation alone. The only exception lies in the case of crime committed by an am. 
bassador-not because he is guiltless, but by reason of the necessity that he should be 
privileged, and the extra. territorial character which the law of nations has, therefore, 
attached to his person. 

Hence, say the books, he can be proceeded against no otherwise than by a complaint to 
his own nation, which will make itself a party in his crime, if it refuses either to punish 
him by its authority or deliver him up to ue punished by the ollended nation. Ruth. B. 
2, ch. 9, § 20. Independently of this exception, therefore, Rutherforth insists, with 
entire accuracy, that; " as far as we concur in what another man does, so far the act 
is our own; and the effects of it are chargeable upon us a8 well as upon him." Ruth. 
B. 1, ch.17, 9 6. 

A nation is but moral entity; and in the nature of thin;:s can no more wipe out the 
offence of another by adopting it, than could a natural person. And the learned wlitcr 
just cited, accordingly treats both cases as standing on the same principle. B. 2, eh. 9, 
912. "Nothing is more usual," says Puffendorf, "than. that ever~ particular accom· 
plice in a crime be made to suffer all that the law inflicts." B. 3, eh. I, § 5. Vattel 
says of such a case, B. 2, ch. 6, 9 75-If the offended state have the offender in her 
power she may without scruple punish him. 

Again, if he have escaped and returned to his own country, she may apply for justice 
to his sovereign, who ought, under some circumstances, to deliver him up-id. 9 76. 
Again, he says, she may take satisfaction for the offence herself whe,n she meets with 
the delinquent in her own territories. B. 4, ch. 4, 9 52. I before cited two instances in 
which positive orders by his sovereign (0 commit a crime are distinctly held to render 
both nation and its subject obnoxious to punishment. Vattel, B, 3, ch. 2, 9 15.-id. B. 
1, ch. 6,9 75; vid. also 1 Burl. pt. 2, ch. 11, 9 10. 

Was it ever suggested by anyone before the case of McLeod arose, that the approval by 
a monarch should oust civil jurisdiction, or even so much as mitigate the criminal offence? 
-nay, that the coalition of great power with great crime does not render it more dan. 
gerous, and therefore more worthy of punishment under every law by which the perpe. 
trators can be reached 7 

Could approbation and avowal have saved the unhappy Mary Queen of Scots, where 
would have been the civil jurisdiction of Elizabeth's commissioneus ? The very charge 
of an attempt hy Mary to dethrone and assassinate the British Queen implied the appro. 
bation and active concurrence of one crowned head at least. Could the criminal have 
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been saved by any such considemtions, the enterplize migh: .,truly have been avowed as 
one which had been planned by the leauing go~ernlllent ~f Catholic Eu~ope. 

The Pope, then, having at least some preter:sJOns 10 JUrlsJlClJOn eyen III England, l~ad 
openly approved it under his seal. The Spamsh ambassador at Pans was a party relled 
upon to follow up the event with an invasion. Would Jame.s, the son of. the a?cused, 
have hesitated to join in the avowal could he hav~ thus beel?- U1strumental III savmg the 
life of his mother? Yet the principle was not tnought of III the whole course of that 
extraordinary affair. . 

Mary openly avowed her general treason as a measure of defence .and protectlOn to 
herself, though she denied all participation in the plot to as.sassmate Ehzabe.th. Yet.lhe 
only ground taken was, the technical one (not the less vahd because techmca!) that the 
accused was personally privileged as a monarch, and could not be tned under the 
English law, which required a jury composed of her peers.. It was addBd that she came 
into the kino-dom under the law of nations, and had enjoyed no protectlOn from the 
English law~having been continually kept as a prisoner. Vid. the case stated and ex. 
amined in the right of international law, 2 Ward's L. of NatlOns, 564. 

No one pretended that her approbation, or that of a thousand monarc~s, could ha~e 
reflected any degree of exemption from judicial cognizance, up~n the ahen ~erv~nts In 

her employment. Such a principle would have filled England wlth an army, III tnne of 
peace, disguised as Jesuits; for the bigotry of monarchs would, at that day, have led 
them to avow any system of pernicious espionage which could have served the purposes 
of the Pope by executing his Bull of excommunication against Elizabeth. . . 

Canada again being disturbed, and our citizens aiding the revolt by boats, prOVlSlOns, 
or money, the purposes of England would certainly require such conduct to be put down 
at all events. Adopt the principle that she may, by avowal, protect her soldiery who 
steal upon our citizens at midnight, from all punishment at the common law; and before 
you get even a remonstrance from Washington, your whole frontier might be made a 
tabula raza. No. Before England can lawfully send a single soldier for hostile pur. 
poses, she must assume the responsibility of public war. . 

Her own interests uemanding the application of the rule, she perfectly understands 
its force. 'What regard have her courts ever paid to the voice of public authority on 
this side the line, when it sought to cover even territory to which the United States de. 
nies her title'? The mere act of taking a census in the disputed territory under the 
authority of Maine, was severely punished by the English municipal magistrates. Had 
a posse of constables or a company of militia bearing muskets been sent to aid the cen· 
sor, in what book, or in what usage could she have found that this would divest her 
courts of jurisdiction, and put the cabinet of St. James to a remedy by remonstrance or 
war? Had the posse been arrested by her sheriff, and in mere defence had killed him, and 
this nation had, after some two or three years, avowed the act, would she have thought of 
conceding that in the mean time, all power of her courts over the homicides had been 
suspended, or finally withdrawn? 

But it is saiu of the case at the bar, here is more than a Illere approval by the adverse 
government; that art explanation has been demanded by the Secretary of State, and 
the British Ambassador has insisted on McLeod's release, and counsel claim for the 
.ioint diplomacy of the United States and Englanu some such effect upon the power of 
this court as a certiorari from us would have upon the county court of general sessions. 
It was spoken of as incompatible with a judicial proceeding against McLeod in this 
State; as a suit actually pending between the two nations, wherein the action of the 
general government comes in collision with and supersedes our own. 

To such an o~jection the answ.er is quite obvious. Diplomacy is not a judicial, but 
executrve functron; and the obJcctlOn wonld come wlth the same force whether it were 
urged against proceeding in a court of this State or the United States. Whether an actual 
exertion of the treaty-making power, by the President and Senate, or any power, dele. 
gated to Congress by the federal constitution, could work the consequence contended 
for, we are not called upon ~o inquire; whether the Executive of the nation-supposing 
the case t~ belong to !he natlOnal court-.or the Executive of this State, might not par. 
don the pnso'.'er, or dlrect a nolle proseqUl to be entered, are considerations with which 
we have nothmg to do. 

The Executiv? pow~r !s a constitutional department in this, as in every well. organized 
government, entrrely dlstlllct from the judicial. And that would be so, were the na. 
~lOnal governme!lt blotted out, and the State of New York left to take its place as an 
Illdependent nallon. 
. Not only arc our .co'.'s~itutions en~irely .explicit in leaving the trial of crimes exclusively 
ill the hands of the JudiCiary, but neither ill the nature of things, nor in sound policy, can 
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it be confided to the executive power. That can never act upon the individual offendc.r. 
but only by requisition on the foreign government; and in the instance before us, it ha< 
no power even to inquire whether it be true that ;\IcLeod has personally violated the 
criminal laws of this state. It has charge of the question in its national aspect only. It 
must rely on accidental information, and may place the whole question on diplomatic 
considerations. These may be entirely wide either of the lact or the law, as it stands 
between this state and the accused. The whole may turn on questions of national honor, 
national strength, the comparative value of national intercourse, or even a point of 
etiquette. 

Upon the principle contended for, every accusation which has been drawn in question 
by the executive power of two nations, can be adjusted by negotiation or war only. The 
individual accused must go ti'ee, no matter to what extent his case may have been mis. 
apprehended by either power. No matter how criminal he may have been, if his coun· 
try, though acting on false representations of the eause, may have been led to approve of 
the tntnsaction and negotiate concerning it, the demands of criminal justice are at an cnd. 

Under circumstances the executive power might, in the exercise of its discretion, be 
bound to disregard a venal offence as no breach of treaty which the judiciary would 
be obliged to punish as a breaeh of international law. Suppose sume of our citizens to 
attaek the British [lower ill Canada, and the Queen's soldiers to follow the heat of re
pelling them by crossing the line and arresting the offenders, doing no damage to anyone 
not actually engaged in the conflict. The line being absolutely impassable in law for 
hostile purposes, the arrest on this side would be a teehnical false imprisonment for 
which we should be bound to convict the soldiers, if arrested here; while the executive 
power might overlook the intrusion as an aceidental and innocent violation of national 
territory. Vattel, B. 4, ch. 4. § 43. 

I forbear now to notice particularly some of the legal passages and cases which were 
referred to by the prisoner's counsel in the eourse of his argument; not for the reason 
that I have omitted to examine them, but because I consider them inapplicable under 
the views I have felt it my duty to take of the prisoner's case. They were principally of 
three classes; first, passages from books on the law of nations as to what is publIc war, 
and the protection due to soldiers while engaged in the prosecution of such war by their 
sovereign against a public enemy; secondly, the general obligations of obedieuce as be_ 
tween him and his sovereign, whether in peace or war; thirdly, cases Irom our own 
books relative to the conflicting powers of the general and state governments. The case 
of Elphinstone v. Bedreechund, 1 Knapp's Rep. 317, related to the breaeh of an actual 
military capitulation, entered into duriug an acknowledged public war between Eugland 
and one of the petty sovereignties of India. 

In considering the question of jurisdiction, I have also forborne to notiee that branch 
of the affidavits which sets up an alibi. McLeod's counsel very properly omitte!i to insist 
on it as at all strengthening the claim of privilege. Indeed, he said the clause was put 
in merely by way of pot est an do. If it was inserted with the intention of having it taken 
as true upon the motion, that alone would destroy all pretence for any objection to our 
jurisdiction. His surrender was demanded upon the hypothesis that he was acting under 
public authority. If in truth he was not, or was not acting at all~ he enjoys, aecording 
to his own coneession, no greater privilege than any other man. The essential circum. 
stance relied on, as going to the question of jurisdietion, turns out to be fietitious; and 
the argument must be, that we have no power to try the question of alibi. On that, and 
every other lawful ground of defence, he will be heard by counsel on his trial. 

It is proper to add, that if the malters urged in argument could have any legal effect 
in favor of the prisoner, I should feel entirely clear that they would be of a nature avail_ 
able before the jury only. And that according to the settled rules of proceeding on ha. 
beas corpus, we should have no power ever to consider them as a ground for discharg_ 
ing the prisoner. I took occasion to show in the outset that in no view can the evidence 
for tbe prosecution of the defence be here examined independently of the question of 
jurisdiction, and I entertain no doubt that whenever an indietment for a murder com. 
mitted within our territory is found, and the accused is arrested, these circumstances 
give complete jurisdiction. 

I know it is said by the English books, that even in a case of mixed war, viz. a hostile 
invasion of England by private persons, the common law courts have not jurisdiction. 
It was so held in Perkin Warbeck's case. He was punished with death by sentence of 
the constable and marshal, who, it is said in Calvin's case, 7 Co. Rep. 11-12, had exclu. 
sive jurisdiction. Dy. 145, S. P. 1 Curw. Hawk. ch. 2, § 1, p. 9. But that rests on a 
distribution of judicial power entirely unknown to this state or nation. The court of 
the constable and marshal seems to have had an ancient right not very well defined by 
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the common law, of trying all military offences, as appears by. t~e Stat .. R. 2, ch •. 2,. (~id. 
2 Pick. St. at large, p. 310,) which was passed to settle confhctmg claims of~unBdl?tlou 
between that and the ordinary courts, vid. also 3 Inst.48. The whole IS obvlOusly map. 
plicable to this country, and is pretty much obsolete in England .. It never c~n hav~ b~en 
held in England or any country, that where a common law court IS proceedmg.on mdlCt. 
ment for a common law offence against any one arres~ed and brought before I:, a ~ere 
suggestion by affidavit, that the offence imputed pertams to deed~ of arms, eHher 10 a 
public or mixed war, shall take away power to try, whether the prisoner be gUilty or not 
of the charge contained in the indictment. . 

All homicide is presumed to be malicious, and, therefore, murder, untt! the contrary 
appear upon evidence. .. The matter of fact,". ~ay8 Foster, ":viz. whether the facts 
alleged, by way of justification, excuse, or allevl3tlOn, are t~ue, IS the. proper .and only 
province of the jury." Lawful defence by an mdlVldual (stdl recogmzed, It ~eem8, ?y 
the law of nature under the name of private war, Grot. B. 1, ch. 3, sec. 2,) IS one m. 
stance. Foster, 273. That he acted in right of a nation, or under public authority, is no 
more than matter of justification. It is like the case mentioned in Foster, 265, the pub. 
lic execution of malefactors; and the jury must judge whether the authority may not 
have been exceeded. But more, when either public or mixed war is alleged in mitiga
tion, either allegation may be fictitious; and it shall be put to the jury, on the proper 
evidence, whether it existed or not. The reason is plain, says Lord Hale; for the war 
may be begun by the foreign prince only, where it is public; and he suppose~ it still 
plainer where the war is between the king and an invading alien, being.the subject of a 
a nation with whom the king is at peace. 1 Hal. p. 6, 163. The same writer puts the 
case of plunder or robbery by an enemy, tempus belli, which would not in general be 
burglary. Yet he admits it might be otherwise if the act were not done in the re~lar 
prosecution of the war. Id. 565. 

Suppose a prisoner of war to escape, and that on his way home, and before he crosses 
the line, he sllOuld set fire to a farm.house in the night and kill the inmates; is there a 
doubt that he might properly be convicted either of arson or murder? \Vhen a grand 
jury have charged that a man has committed murder in this state, I can imagine no case, 
whether the charge relate to the time of open public war or peace, in which he can claim 
exemption from trial. Ifhe show that he was in truth acting as a soldier in time of public 
war, the jury will acquit him. The judge will direct them to obey the law of nations, 
which is undoubtedly a part of the common law. So, if the accused were acting in de. 
fence against an individual invader of his country. But above all things, it is important t in the latter case for the jury to inquire whether his allegation of defence be not false or 
colorable. 

They cannot allow as an act of defence the wilful pursuing even such an enemy, 
though dictated by sovereign authority, into a country at peace with the sovereign of the 
accused, seeking out that enemy and taking his life. Such a deed can be nothing but 
an act of vengeance. It can be nothing but a violation of territory u violation of the 
municipal law, the faith of treatic8, and the law of nations. The go~ernment of the ac. 
cused may approve, diplomacy may. gloze, ~ut a jury can only inquire whether he was a 
party to the deed, or fo any act of Illegal VIOlence which he knew would probably en. 
danger human hfe. If sahsfied that he was not, as I sincerely hope they may be, upon 
the eVlde.nce In the case before us, they will then have the pleasant duty to perform of 
pronouncing hlln not ~lUlty. But \I hatever may be their conclusions, we feel the utmost 
confidence that the prIsoner, though a foreigner, will have no just cause to complain that 
he has suffered wrong at the hands of an American jury . 

. At our hands the prisoner had a right to require an answer upon the facts presented by 
hIB papers, ,:hether m law he can properly be holden to a trial. We have had no choice 
but to examme and pronounce .upon the legal character of those facts in order to satisfy 
ourselves o~ th~ beanng they Imght have on the novel and important question submitted. 
T~at examinatIOn has led to the conclusion that we have no power to discharge the 
prisoner. 

He must, therefore, be remanded, to take his trial in the ordinary forms of law. 
Before the learned gentleman got throucrh the whole-
~udg~ GRIDLEY reminded him that the hour of one o'clock had arrived, 

whICh time the Court had fixed to adjourn for dinner. 
Officers were. then sworn to attend the jurors, and other officers to ~ake 

charg~ of the pnso?er, and the Judge charged the jury (for whom accom. 
modatIon was prOVIded at the Temperance House) not to converse on the 
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subject of this trial, nor to allow other persons to approach and speak 
to them until they had rendered their verdict. He also charged them 
to abstain from spirituous liquors, except as a medicine, as they might 
thereby vitiate their verdict. In a civil suit, a case had occurred in which 
the verdict was set aside for that reason. He then directed that the 
printed arrangement for leaving the court should be rever:;ed; and accord. 
ingly the jurors left first, in charge of officers; then the prisoner, accom. 
panied by the sheriff, and Mr. Clark Robinson, the marshal of the district; 
next the bar and the reporters, followed· by the court and the audience. 
The prisoner proceeded through the public street, with his attendants, to 
Bagg's hotel, where dinner was provided for him, without exciting any 
curiosity, except of. some few small boys. There were very few strano 
gers present, and the citizens of Utica apparently feel no interest in the case. 

At two o'clock the court was again opened, and the same quiet and 
order prevailed, the court being but partially filled. The names of the 
jurors were called over, and 

The Attorney.General resumed and concluded the reading of Judge 
Cowen's opinion and decision, as presented in the foregoing pages, and 
added as follows: 

In the first place, the Supreme Court of the State of New York have 
decided, that this was not an act of war-that it was not to be governed 
by the laws of war, but of peace; not by the laws of Canada nor of the 
United States; but by our own municipal law~. There is, therefore, no 
consideration in the case, which would not be brought before you in 
any case, where an attack has been made and one of our citizens mur· 
dered. The law is precisely the same here as in our own municipal 
laws under which we all live and act and seek protection. There 
is no justification, or excuse, or palliation. Another point is, to excuse 
the act on account of its being done in a pressing and dangerous assault. 
I will add one suggestion; it is this, that the offence which has been com· 
mitted, is an offence against our laws alone, and no other laws. Blood 
has been shed upon our soil, and we, the people of the State of New York, 
are held responsible, and no other people. If the prisoner is not pun. 
ished here, he will be punished nowhere. Not in Canada. Not under 
the laws of the United States. He has violated no law of the United 
States. It is here and here alone that the avenger of blood calls upon 
you to answer as to the guilt or innocence of the prisoner. I will make 
another suggestion. Throughout, the court proceeded to take facts which 
he states to be true-they presume that Durfee was one of the insurgents 
in arms against Canada upon Navy Island. They have placed him in the 
same position as if he were one of the insurgents, or as they would have 
placed Van Rensselaer himself had he been killed instead of Durfee. 
This you will perceive is a fallacy. And that the unhappy man who met 
his death there was as innocent as you are. He was there on his lawful 
business as you might have been, and had any other citizen been killed in 
that situation, the facts would have been the same as in the case of the un· 
fortunate Durfee. The only question which you have now to decide is 
the simple fact, "Is the prisoner one of those who assailed the Caroline, 
and killed Durfee 1" To that single fact. are you limited. The ques. 
tions of law have been disposed of by the Supreme Court, by which decis. 
ion you and this court and all are bound. You must bear constantly in 
mind that the testimony which bears to any other point except whether he 
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was there or not, is to be t~rown fr~m your min~, as c.a~culated to p~l:ple~ 
:lnd embarrass. The questIOn then IS, was the .pnsonel III that expedltlo~ . 
Upon this point we.shall exa~ine num~rous wltness~s; some of them. w~1l 
show that upon various occasIOns and 1ll presence of those who wer~ 1ll It, 
the prisoner declared that he was there. We shall show that ~rev.lOus to 
this expedition the prisoner was one of the m?st busy and actIve 1ll get. 
ting up this expedition-that a few da~s prevI?u.s h~ ,~ent to Buff~lo for 
the purpose of seeing the boat, and of .ascert.mmng If It were commg to 
Schlosser. He went round the Island 1ll varIOUS ways, and appeared to 
take a deep and active interest in the affair, an~ .we shall s.how you that 
he was engaged in enlist.ing persons for the ex~e?lt1on. .It wIll also appear 
before you that on several occasions he exhibited a pistol and .a ~word 
with blood upon them, and repeatedly pointed to the blood, and said It was 
the blood of a d-d Yankee. Several witnesses will prove before you 
that they saw him enter the boat to go on that expedition-again, others 
saw him leave the boat on its return. Such, gentlemen, is the nature of 
the evidence which will be adduced on the part of the prosecution to show 
what part the prisoner had in this expedition-the destruction of the Caro. 
line, in which Durfee met his death. Little now remains for me but to 
lay down some principles of law, that you may judge of the weight and 
application of evidence, which shall be given in before you. Having stript 
the case of all extraneous law and all foreign law, we are to try the case 
according to our law as it is administered in England, the government of 
which the prisoner was a subject. The first thing is, that every murder 
is presumed to be malicious. It is for the accused to show, that there 
was cause of excuse. 'Vhen one man meets his death by the hand of 
another, it is presumed to be a murderous act, unless the other can show 
that it was done by authority of law, as in the case of a sheriff, or in 
necessary self.defence, as when assailed by a robber; or some excuse or 
justification of this kind, to excuse the person whose hands are marked 
with the blood of the person whom he has slain. The second proposition, 
that malice is necessary to constitute murder, is confined to an intention to 
take the life of an individual, the malice prepense essential to constitute 
murder, consists in a foul design under the dictates of a depraved, wicked, 
and malicious heart. Roscoe's Criminal Evidence, 651; 4 Blackstone, 199; 
3 Revised Statutes, 546. It is not necessary for you to say, that the hands 
of the prisoner were the hands that slew Durfee. The third proposition 
is: If an action be unlawful, and its deliberate intention is mischief indis. 
criminately, and death ensues besides the original intent, it will be murder
no matter whether they int~nded to kill when they left Canada, if they 
were bent. on an act of vlllany, they must take the consequences· 2 
Revised Statutes, 546. The fourth proposition is, that, in order to ~on. 
v~ct the pr~soner, it if> not necessary to prove that the fatal wound was 
I?;lven by. his o,,:n ~and: Roscoe, 640 ; if he was present, aiding and abet. 
tlng, he IS a pl'l?clpal 111 the felony; B. C. C. 24. If several persons set 
out together, or m small parties, as several boats starting from Canada upon 
one common design, be it f~r the purpose of murd:r or for other felony
for the purpose of murdenng Durfee or destroymg the Caroline or any 
other object, some bein& empl?yed to watch, some to prevent th~ escape 
of those who are more lImnedmtely engaged-they are all, in the eye of 
the law, present .at .the act committed. Foster, 350; 1 Hall P. C. 466. 
These are the prmClples admitted; they are the known rules of law and , 
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it is only for you to apply to the3e principles the evidence which shall be 
adduced. And if the evidcnce brings the prisoner within the province 
of the law, there is no alternative but to pronounce the verdict which your 
oaths will require. Before you will be called upon to find a verdict of 
guilty, the following facts must be established. First, that Durfee was killed; 
secondly, that he was killed in the county of Niagara; thirdly, that he was 
killed by a pistol or musket shot, or a weapon of a similar character; 
fourthly, that he was killed by the prisoner; or fifthly, that he was killed by 
the pri~oner or others connected with him, with whom he was acting, 
counselling, aiding and abetting. If this act was done by him or by the 
company, your verdict of guilty must follow. 

Gentlemen, I have endeavored to place before you, in the most simple 
manner, the leading featurcs of this case, so far as they may be useful to 
you, and no further, in understanding and applying the evidence as pre
sented to you. The interests which are committed to you are of inex
pressible importance to the prisoner, whosc life is in your hands; to the 
people-for they have committed to you the vindication of the laws upon 
which all our lives depend. If the prisoner be proved guilty, and you find 
him innocent, you sap the foundations of government, by destroying the 
confidence of the people in the administration of justice. Why is it that our 
ears are so often shocked with accounts of deeds of viIlany and bloodshed? 
'Why the assembling together of men without law or the form of a trial, 
assuming to themselves the right to take the lives of offenders? It is 
because courts and juries have failed to execute the laws. The people 
have lost confidence in the regulur administration of justice. Gentlemen, 
this trial must necessarily be long, tedious, and painful. Let me urge upon 
you to arm yourselves with patience, as you would consult your own future 
peace. This trial will be an epoch in your lives. You will think of it at 
your firesides, upon your farms, by the way-side, in the long sleepless 
watches of the night, in the last dread hour of review, when your past 
lives rise up before you-as dark and forgotten things are suddenly il
luminated by light from eternity, this will stand out as one of your most 
important acts and greatest responsibilities. But if through fear, favor, or 
partiality, or from any other weakness-if through an overlooking of the 
law and testimony, which you are bound to observe by your solemn oaths
if by any a~sumption of that power to decide upon the expediency of a trial 
and conviction, a power which belongs to the executive alone and not the 
judiciary-if through vain and presumptuous attempts to overlook the cause 
and weigh the consequences-if from any or all of these causes you fail to 
vindicate the confidence which the law has reposed in you, you will then, 
at the last hour, bitterly but vainly regret it. Gentlemen, I have but one 
word to say; it is, that throughout this trial, in every stage of it, you are 
to keep fixed before you, as if written in letters of fire-Be just and fear 
not. 
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EXAMINATION OF WITNESSES FOR THE PROSECUTION. 

William TVells, the first witness called and sworn, was examined by Mr. 
\Voods. He said: I reside in Buffalo. I was born there. I am now 35 
years old. In December of 1837, I was owner of the' steamboat Caroline. 
When I bought her, she lay in the slip or ship canal at Buffalo. 1 fitted 
her up immediately, and on the 29th of December I run her down to 
Schlosser. I lay up that night at Schlosser about six o'clock, and made 
her fast by a chain cable. There is a frame dock there, made of timber. 
After supper I set a watch, and did what is usual on steamboats. I gave 
each man his duty and retired to rest. Sylvanus Stearing was on deck. 
About 12 o'clock I was awoke by the hands of the vessel, who com
plained that their berths were occupied. The hands had been to Niagara 
Falls, and when they returned, they wished to have their berths. I told 
the strangers who occupied them, that the condition on which they were 
permitted to occupy them, was, that they should be given up when the 
hands returned. Those persons were strangers to me, and had come on 
board for lodging for the night. Afterwards some one put his head into 
the cabin, and said a boat was coming, with men in it. I do not know 
who informed me, nor whether it was to inform me alone. Captain Ap
pleby and myself directed him not to let anyone come on board, but to 
see who they were. He stepped from the companion-way, and then said 
there were four or five boats full 'of armed men coming, and he called to 
me to come on deck. I got out of my berth and was dressing, and I board 
a terrible uproar, and men on board; I heard the report of one or more 
pistols or guns, and the noise of feet on deck. There was much hallooing 
and noise: I stood by the side of my berth until I was dressed; I made 
up my mind that they wanted the boat, and that that was all the harm they 
would do; I knew they had possession of the deck, and I secured my 
papers and little effects in the berth, and" started for the companion-way. 
Before I could get on deck I heard orders given to give no quarter, but to 
kill the damned Yankees, or words to that effect. I asked Captain Ap_ 
pleby what we should do? He said he did not knolV; we must do as 
well as we could. I did not get on deck. Capt. _\ppleby placed one foot 
upon deck, when some one on the cylinder took hold of his collar and 
shoved him back, saying they would kill him, which crowded me down 
stairs. I went back below, turned round to the right to pass forward of 
boiler, which was below deck, to make escape from forward hatch; while 
I stood looking, a man jumped down into fire-I'oom; I was sta:1ding aside 
of and little back of front of boiler in the dark; he turned round, took 
poker, and commenced poking the fire, as J supposed, to get up steam to 
take off the boat; I stood till he was busily engaged, then went back to 
the cabin stairs; I went up, intending to run out; ascended on hands 
and feet; I put my head up to the cabin door, which was open, brushed 
against the calf of a man's leg standing on the stairs; was not yet at th .. 
top of the steps; thought he felt it, and sprang below; turned round and 
went forward again; run against some one, supposed to be one of the at
tacking party; he spoke; I knew his voice; did not name one of his men 
in the boat; passed each other-he to the cabin, and I to my first positioo 
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near the front of the boiler, looking for a chance to escape up the forward 
hatch; man raised up from furnace, s~epped i~1 frOl:t of me and seized a 
man by the coHar who was concealed ll1 the Wll1g at t?e boat, a~d pulled 
him out to the light; asked who he was, and wh~t dOlng; he saId he ,be. 
longed to the boat; it was Durfee; he knew ~un as he stepp~d aSIde, 
and learned his name to be Durfee next morlllng; he pulled hun along 
to hatch.pump, telling him to fol,low on deck, ,or he would blow his brains 
out, felt in his belt, but saw hIm draw nothIng; Durfee followed; held 
on ~o Dmfee's collar: last step let go and Durfee sprang on deck; in. 
tended when he saw me to surrender, btlt when Durfe.e was on deck 
thouaht better not from what he saw, Durfee trying to get on shore, 
tUl'll~d eyes to stUl:board.river side of boat; sow small, hole eight inches 
open and thouaht he would fTet out overboard and sWIm; put head dut, , b b • 

saw boat full of' men under him, Went into after cabm, threw off over· 
coat to swim; retired to fire. room, put hr:ad out of hole, and saw ,boat 
with men armed in it; one standing in bow as if he had thrown pamter 
of yawl on the steamboat near the bow, swinging round with the current, 
bows up stream, small boat on the river sidc. Steamboat registered 46 
tons; low bows, yawl just under guards; could step from the boat to the 
steamboat; steamboat about 75 feet long, Could not escape; returned 
again to cabin; recollected one of the stern cabin windows had been 
out a few days previol1s, and thought could escape there; went aft, 
got in the locker, worked at the window; began to loosen, and saw two 
twts made fast to the steamboat, one to each quarter, swinging with the 
current, and guard in each; went into the centre of the cabin, to act ac
cording to circumstances; felt the boat move, ran up stairs to deck en· 
gine.room; felt her stick to wharf; door open; saw no one standing; 
wait for better opportunity; stepped back, heard noise at or near stern 
of the boat; whil~t standing, heard man cast off; "God d--n, why 
don't you cast off from her;" where rockets; stepped out, saw no one, 
knew had to go ashore at the forward gangway; saw three men standing 
twelve or fourteen feet off across stRrboard gangway, and determined to 
surrender; went to first; had sword in hand; second one boarding pike; 
third leaning on his sword; stepped to surrender to first; looked at him; 
he looked away, supposing I was one of his party; passed the third to. 
ward~ bow; when opposite gang\~ay, crossed deck to go off, placed hand 
on raIl to step on dock and was seIzed by first of the men; drown these; 
who are gone; covering of deck broken up; turned round, told him I did 
not belong to boat; on shore; started toward me when pistol fired behind 
them; they looked round, I jumped off the dock and got behind wheel. 
house; passed on to the railroad track; when I got to railroad saw a man 
lying on lower trac~, head towards water three or four feet from edge of 
wharf; looked at hIm; warehouse a~ upper end, gable end to river; boat 
close to warehouse, upper story projected to edge of wharf; could step 
frol~ door of upper ~lO],y to decl,' of boat; water under warehouse; bow 
projected above end of dock; raIlroad on dock below warehouse; three or 
four het, from warehouse; man lying on rail farthest from the house; 
head to l'lver and about opposite aft gangway; pa~sed on railroad track 
north of tavern; marc~ from main. road till further than inner edO'e of 
wharf; saw two men eIght or ten rods from river; tavern little ea~t of 
north from warehouse, about sixty rods; kept by Field; looked a mo. 
ment; supposed they were guard; looked round to him; party ran from 
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boat; cast off and towed into stream. Supposed men were after him; 
spoke to them; well boys, how does it go; recognized two of his own 
men; John H. Smith; asked where rest of hands; asked for King; did 
not know; saw King coming in the road; went to meet him; saw he was 

·hurt. You are hurt? Yes, they have cut me almost to pieces. Assisted 
him to the house. Could see without recognizing a man four or five 
rods; partly starlight. Would have to be well aequctinted with person 
and dress. Did not see Durfee again till next morning; he was tll'm 
dead; lying on his back, between inside track and warehouse; arms 
crossed on breast; brains blown out and scattered on the ground; head 
shattered to pieces; ball entered at back of head, came out near middle 
of forchead; puddle of bloOl! near him. Saw his cap at the house; was 
what is called a sea let cap; found a hole just above the band behind, and 
another above vizor, in front; cap looked as if singed behind; blood and 
brains covered a small space whcre his head lay before he was turned 
over on his back. Boat was boarded, hc thinks, about 12 o'clock, but 
cannot say. Don't know how many assailants, but thinks forty or fifty; 
were five yawl boats; carry about eight or ten men comfortably; the 
men 01' watch on boat were not armed, nor were the men lodging on 
board armed. To his knowledge no arms belonging to boat. About 33 
persons on boat. The men who came on board had been left by cars. 
Field's tavern was full, and could not get supper or lodging, and received 
permission to lodge on board. Durfee did not belong to boat; was one of 
the lodgers. Schlosser is in town and county of Niagara, two miles above 
the fall,~. Search was made next day for the men on board the boat, of 
whom seven were missing; two of them prisoners; the rest never heard of. 

"When King reached the hOllse found a bad cut foul' inches on left 
shoulder, another on left arm below elbow, as if received in warding off 
blow of sword. Others wounded. John Leonard received a blow on 
forehead. Captain Harding received a blow cutting leather front of cap, 
and skin on forehead. 

The object in running boat was to make money. Boat made three trips 
that day-started at Buffalo, landed at Black Rock Dam, Tonawanda, Navy 
Island, and Schlosser, and made two trips from Schlosser to Navy Island. 
Carried passengers both ways, to the Island and back, and what freight 
offered, to the Island. Brought none back. Captain G. Appleby acted 
as captain that day. Neither boat nor I had any connection with men 
on Navy Island. Thinks Durfee's not the same body saw previous 
evening. It was not King. Heard 40 or 50 shots fired and clashing of 
swords. Men on boat had no swords to my knowledge. One party 
boarded at forward and one at aft gangway. Were lights on board in 
lower cabin? There was light in companion-way, but don't know if lamp 
was there-thinks it would not have been lighted from any other place. 
Put out the lights after they were boarded, to prevent their coming in the 
cabin. 

Cross-examined by MI'. Spencer-The light was immediately extinguish
ed in companion-way. Boat was of peculiar construction, and a stranger 
could not well find his way down in the dark. Had but two hands on the 
boat, King and a black boy; found but one person killed. Cannot name any 
person missing; and do not know those inquired for on the boat. Did not see 
D. to know him till morning; saw no other blood. Durfee seemed to have 
fallen and died on the spot: is quite sure cap was scorched; knew whether cap 
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was scorched or not. Lake Erie usually closes 15th December. .Boat had 
been seized for smuggling in summer. I bought ~er .and Furmshed the 
money. Had been frozen in a week or so; w~s lymg. In ~hlp canal-:-cut 
out on 25th to 28th December; no bond of Indem~llty gIven or wntten 
before starting, to his knowledge. It was talked?f WIth me. Und~rstood 
olle was to be given; does not know for what object-supposed to mdem. 
nify owners in case of accident to boat. Understood It was done and 
sicrned by some-was to be signed by twenty-signed by five. Loaded 
1:It'Bulfalo. Don't know freight was put on board and put ashore by order 
of the Collector. Small stove and cask was put on board; don't know 
what was in the cask. About half a dozen persons, including hands, 
sailed ii·om Buffalo· touched at Black Rock Dam; here got halliards for 
running up colors; don't know that I took in freight. ivlen came 0:1 

board-say half a dozen; one man had a rifle. Were no armed meT! 
on board-if they had arms they did not have them in their hands. Land 
frei aht and passengers on scow at the Island. Was so occupied with look. 
ing ~t the working of the machinery, that I did not notice muc~ w~at was 
going on. Was not engineer myself. Ha~e not made applIcatIOn for 
payment of boat to government; been examIned as to use of boat. Ex. 
pect to be paid by government. Expected to run between Schlosser and 
bland as long as profitable-running up to the dam at night; this was the 
use to be made of the boat-supposed she would not be employed more 
than a week. Did not run up that night because one of the engineerg 
lold him a piece of the machinery was gone, and it would not be safe to 
run her. They were my friends, and looked at the machinery from curiosity. 
Took to the Island a six pounder cannon, first trip from Schlosser. A 
horse, lumber, boards, and straw. Don't know what intended for. Did 
not inquire. Some provision, don't remember what kind. Thought the 
boat would be employed a week, because, supposed the men would return 
to this side and disperse. Did not understand they would cross to Canada. 
Was on Navy Island two or three hours on the 26th December; crossed 
from Schlosser in sail.boat; saw about 250 men; 10 or 11 pieces cannon; 
saw none at Schlosser; some on the Island were pointed towards the 
Canada shore; don't know whether there had been firing either way. 
Understood Van Rensselaer was in command. Don't know who paid 
freight; don't mean to say he charged regular freiaht; received eiaht or 
ten dollars for freight and passengers. Don't "'remember any "'items 
charged or paid, either for freight or passage, except one dollar from a 
stranger. Taverns about Schlosser and the Falls were full-don't know 
I saw. any arms on shore-don't remember any firing on Navy Island that 
mOrlllllg. Understood, before he left Buffalo, there had been firinO" be. 
tween Navy Island and Canada. Did intend to run boat to favor m~n all 
Navy Island. Saw on the Island, two or three days before took down the 
boat, Van Rensselaer, with whom conversed about comina down with 
boat. ~hey requested it;. no agreement. They said I could~11ake money 
out of It. Was not referred to an Executive Committee at Bllffalo j 
knew ~rom hears~y there wa~ such a committee to aid the Navy Islanders; 
commlttee of thirteen; don t know who they were. Understood Dr. 
Jo?nson was one. Conversed with Phelps about boat. Did not pay for boat 
being cut out; many persons helped; cut out 150 or 200 feet. Would 
not have cut out t?e boat but for this particular service, or other service 
as profitable as thiS. Boat about a fortnight undergoing repairs. Cost 
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paid it, and I am very certain I furnished it. Purchased 1st December, 
and commenced repairing immediately. Did not repair for this service; 
intended to run her to Cattaraugus Creek, to be above the ice when lake 
broke up in the spring. Boat cost $800-of John P. Murray, bill of sale 
in his name-made the bargain with P. H. Rankin. Meeting at Buffalo 
theatre-sympathizing with Canadians. McKenzie of Canada spoke. 
Don't know whether there was a procession or martial music. Understood 
the object of the islanders was to free Canada, that they intended to in. 
vade Canada. 

Attorney General--Am not connected in any way, openly or secretly, 
with the islanders. Understood the 1'Lll1ning of the boat would accommo· 
date the islanders and people in Buffcllo, and denied having any thing to 
do with bond. Went in good faith and only for gain. Hole in back of 
cap, sound in front, triangular. Don't knolV of his own knowledge that 
the committee of thirteen existed. Don't know whether I invited the 
engineers to go, they always go on the lake by courtesy, and I asked no 
questions. 

Spencer-Did not take cannon balls from W.'s furnace. Don't know 
they were taken. Cask was a quarter cask. Did not take boiler iron 
punchings. Collector told me I could carry any thing-arms and ammu· 
nition as freight if I would run the risk of being taken in the British 
waters, without violating a United States law. Don't recollect taking a 
cask of boiler punchings from Black Rock. 

Adjourned to a quarter before 8 to· morrow morning. 

SECOND DAY OF THE TRIAL. 

Daniel J. Stewart was the first witness called this morning He 
was examined by Mr. Hawley. I reside in Buffalo. I resided there 
in December 1837. I was on board the Caroline at Schlosser. I 
left Buffalo in her about 8 o'clock in the morning, touched at the 
Island, and then proceeded to Schlosser, where I arrived about two 
o'clock. We made two trips to the Island afterwards the same day. 
We tied up at the wharf about six o'clock. The boat lay WIth her 
bows up stream, moored to the wharf. I was called on watch at 12 
o'clock. About half an hour after I and Capt. Kennedy .came on 
watch, we discovered boats nearing us. My first impression was, 
they were Indians; the woods making a considerable of a shade on 
the water, it was hard to tell what they were filled with. I mean the 
wooden buildings. Some of those boats were opposite the bows, 
bnt off in the stream a little when I saw them; they were inside of 
the small island, which lies eight or ten rods from the dock. It may 
be more; I merely guess, perhaps it is twenty rods. I told Captain 
Kennedy he had better call them up from below-from the little 
cabin. The boats that I saw, I think were floating down stream; 
they did not use their oars I think. Capt. Kennedy called tnc.se in 
the cabin. There was a man who came on deck just before; his 
name was Nichols, and he hailed them. He asked, "who comes 

7 
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there 1" The answer was, "friends." They app~ared to spring on 
their oars then, as if they found they were discovered. When 
Nichols hailed the first boat was not more than three or four rods 
from the bow 'of the boat· one boat ran down towards the stern of 
the steamboat. I ran aft for the purpose of seeing who they were, 
and when I got: there the officer of the first boat had got. on deck. 
He O'ot over the rail a little aft of the gangway. By the tnne I had 
got ~p to him he had got his sw~rd drawn, and threw himsel~ in an 
attitude as if he was going to strIke me He t~en ordered his ~en 
on deck. I then discovered several armed men III the act of gettmg 
on board. I then went into the ladies' cabin, to give the alarm there. 
The officer stood near the ladies' cabin. I am not sailor enough to 
know whether I went starboard or larboard side. It was the river 
side of the boat. I found, in the cabin, they had bpen alarmed, and 
were getting up. I then ~ame out .of the cabin and went. ai'hore. I 
was not armed. The cabm of willch I haye been speakmg was on 
deck. I fired no arms that night. N either Kennedy nul' Nichols 
were armed, nor did they, to my kno,yledge, discharge any fire-arms. 
I did not see that any of the crew or passengers, who lodged there: 
had arms. I have no knowledge of any arms on board. I saw no 
resistance, nor preparations for resistance. When I was set to watch 
I did not expect an attack from any quarter. It is customary to set 
watch on steamboats. \Vhen I first saw these men J did not discov
er that they were armed. I only discovered it when I went aft. 
'Vhe!l I went aft none of them had boarded forward; they might 
have boarded both at the same time. There ,,'as considerable con
fusion. -When I came out of the ladies' cabin I heard the disf'harge 
of fire-arms. The ladies' cabin was over the hull of the stern part, 
leaving a passage round it. I saw Durfee dead the next mornmg 
about 8 o'clock. I saw him the evening before. I discovered four 
or five boats approaching. I went up above the main railroad and 
saw the boat burn. I saw she was towed into the stream by row 
boats. After the boats got out of the sight of the steamer, which 
was on fire, I did not see which way they went. When I came out 
of the cabin and was going towards the shore I heard the officer say, 
"Guard the gangways-show the damned ;ebels no quarter." I 
don't know that the officer was in uniform, but he had a sword and 
assumed the command. The companion way from the gentlemen's 
cabin came up partly through the engine room. It was a narrow, 
crooked way, and different from the companion way of boats o-ener
ally. I believe there were only two discharges of fire-arms b:'fore I 
left the boat. I heard several after, and considerable clashing of 
swords. There was no firing from shore. 

Cross-examined by Mr. SPENcER.-I sa\\' Durfee in the course of 
the a~ternoon, when we were running from Navy Island to Schlosser. 
I .don t know that he went down from Buffalo. I had never known 
~Im up to that time.. He told me he ~vas a stage driver in Buffalo. 
fha-I was my first trIp do~. I conSIdered if there was any thing 
to do on board I was to do It. I was not employed as a hand. It is 
customary for boatmen to ride on any boat for nothing but if they 
are asketl to do any thing, to do it. I had been a boat~an for two 
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years. I went to see what was going on more than any thing else. 
I don't remember doing any thing on board. There were perhaps 
seven or eight on board from Buffalo. I don't know what was taken 
in at Bufialo, but some things were put on board there. There was 
a barrel or two I saw on board, but I can't say as to any thing else, 
and I did not see them taken on board. I saw nothing taken on boarel 
at any other place. 1 can't say how many barrels or packages I saw 
at Buffalo. At Black Rock Dam we took provisions on board, and 
two men, if no more, came on board; one of them had a gun, I think, 
but I saw no more on board, nor did I see any landed at Navy Island. 
,\r e touched at Tonawanda, and perhaps at Grund Island, coming 
down from Buffalo, but I believe we took nothing on bo,~rd at Tona
wanda. I don't know for what purpose the boat was taken down to 
Schlosser. At Navy Island some few things were put ashore, but 1 
don't know what they ,vere; I did not handle them. Some men 
perhaps went ashore at Navy Island, but they returned again. I think 
none stayed ashore there. We then went to Schlosser, and there the~· 
took on some things for the Island. On one of the trips they took 
some straw, and one piece of cannon. There was a quarter of beef 
too, and some boards, I think. I saw no other provisions, or muni
tions of war. These are all I saw. A good many men passed over 
from Schlosser to Navy Island. I can't say how many, perhaps fif
teen or twenty. I can't say as to their being armed. Some might 
have been so, but I don't recollect seeing any armed men land on the 
Island. I saw one or two muskets standing in a corner in the ladies' 
cabin, but I can't say if they were landed at Navy Island. I saw no 
armed men on the boat at all. I did not go ashore at the Island. I 
had never been at Schlosser before. There were a good many men 
there. They appeared to be going and coming the whole time, but 
I can't say as to their numbers. 

I was not molested in getting ashore on the night of the attack 
from the boat. I saw two or three persons pass ashore ahead of me. 
Thol'e are all I saw go ashore. I don't know the weight of the can
non we took over, but I heard it was a six-pounder. I only heard 
the boat was going down the evening before she went down. I re
side· now in Buffalo, and have resided there all the time since the 
occurrence. 

Frederick Emmons K'raminecl.-I reside at Buff::tlo; lived there in 
December, 1837. On the night the Caroline was destroyed, I was 
staying at the inn, at Schlosser. (A map was here handed to the 
witness.) I believe this map to be a correct map of the localities of 
Schlosser. The small island in front of Schlosser, is called Horner's 
Island, and is about 30 rods from the wharf. When the attack was 
made on the Caroline I was in bed at Field's house. 

To a question by the CouRT.-The length of the wharf up and down 
the river, is perhaps seventy-five feet; the warehouse occupied 
thirty or forty feet of the upper part of the dock, so that it left about. 
thirty-five feet of docking below the warehouse; the dock extended 
into the river; the lower front of the warehouse was open to enable 
boats to load and unload; the upper part was closed; the floor of 
the docking constituted the floor of the warehouse; the railroad 
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track was below the warehouse; there were five or six feet between 
the railroad and the warehouse; the flooring of this docking had 
holes in it to the water; there is very little business there, and it is 
not kept in good repair. 

By Mr. HAWLEY.-I was roused from bed by some one who said the 
boat was attacked. We sallied out, ,and I went partly down to the 
warehouse. I was not armed. I knew Amos Durfee; I had known 
him for a number of years. I went down to the warehouse after the 
boat was hauled off; I went down in ten or fifteen minutes ~fter
the row boats were still in sight. I found Durfee on the railroad, 
twelve or fourteen feet from the river; he was on the dock, between 
the rails of the railroad; his head lay from the river; I turned him 
over and recognized him; there were two or thre~ other.s with me, 
and we had a light; he ,seemed to be dead; I left nnmechatelyafter, 
and went to Buffalo. On examining Durfee, I saw he was shot in 
the back part of his head. I think Capt. Appleby was with me, and 
Capt. Haggerty. I think Durfee's cap lay near him. I saw the body 
of Durfee afterwards, in Buffalo; he was laid out at Baldy's. Where 
Durfee lay I should think it would be sharp shooting' to reach him 
\;-it11 a shot from the tavern. I went on board the Caroline, after she 
was tied up that night, with Durfee. I did not see any arms on 
board the Caroline. Fields, who keeps the public house, is my 
brother-in-law, and I am much at home there. During the time the 
boat was attacked, we feared the house would be attacked also, and 
we looked for arms, but could only find one musket about the pre
mises. 'Vhen the row boats cast off from the Caroline, they went in 
the direction of "Horner's Island" and Chippewa. The planks of the 
floor of the warehouse lay loose. It was not used a great deal. 

Cross-examined by Mr. SPENCER.-I resided at Buffalo at that time, 
I was then at Schlosser only for the night. I assisted my brother-in. 
l~w in the Inn. I was there frequently for two or three days at a 
tIme. I was not there when the party took possession of Navy 
I sland, which was about the 17th or 18th of December. From that 
time to the 29th, I cannot say how many days I spent there. I was 
there three days at a time. There were arrivals from Buffalo, with 
what, I cannot say; they crossed over to the Island. 
. T~e ATTORNEY \l'EN~RAL thought the Counsel was traveling to~ far 
In Ius cross-eXamInatIOn, when he inquired what other boats car. 
ried. 

Judg-e GRIDLEY said it was desirable to be as brief as possible, and 
to ask no ~ore than was necessary to give the Jury a history of the 
the transactIOn. 

Mr: SPENCER assented, and the examination was resumed. 
'VItness-I saw a piece of ordnance 0"0 over in a scow boat and I 

d b, 
saw arme men go over. I was on the island the day the Caroline 
was d.estroyed. The musket ~ound at Field's tavern on that night, 
was ~Ischarged oncq by Captam Keeler. He ran out in the road and 
fired It o~ I did not see which way the gun was pointed. After 
the Carolme was turned loose she grounded and remained so until 
she burned near the water's edge. The stream there is 5~ knots. The 
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current on the Canada side is 6, and on the American side about 5 
knots. 

By a JUROR.-I saw Durfee after the gun was fired from the house. 
By Judge GIUDLEY.-The gun was fired while they were casting the 

Caroline loose. 
By Mr. SPENCER.-I helped to get the Caroline out at Buffalo, from 

the ice; I do not recollect how many were engaged in cutting her 
out; I supposed she was to run between Buff, .. tlo and Schlosser with 
passenger~; there was a good deal of excitement and passino' there; I 
was going down to my brother's that evening or the next bday, and 
that was the reason I assisted; I was not engaged by anyone; I did 
not go by the boat, but by the railroad, which ran twice a day both 
ways; I have seen times when the railroad could not take all the 
passengers; the cars ran near Field's tuvern; I supposed the boat 
was to carry passengers; I did not know that she was going to 
Navy Island nor that she was to promote the interests of the Navy 
Islanders. 

By Mr. JENKINs.-The man who fired the gun was three or four 
rods below the main railroad track. 

By Mr. HAWLEY.-The railroad employs horse-power. There have 
been two boats on, the last season, and there is one now; there was 
a horse express at the time from Schlosser to Buffalo; the people 
who went there went from curiosity; there were all sorts of people 
there; Mr. Field was out of health, and I stayed two or three days at 
u time to help him . 
. By Mr. SPENcER.-He had a great run of custom then. The ex
press, I suppose, was for the press. An invasion of the Island was 
expected from Canada, and they wanted to get information. I did 
not understand that there was to be an invasion of Canada from the 
island. They were not strong enongh. The express ran from the 
time the Navy Islanders took possession of the Island until the Caro
line was destroyed, once a day I believe. 

THE ATTORNEY GENERAL here addressed the Court, and said, that 
the Counsel for the prisoner was going into irrelevant inquiries, un
less he intended to set it up as a matter of defence; and, in that 
case, it would be well for the Court at once to decide, that the cir
cumstances now sought to be brought out in evidence could con
stitute no defence whatever. 

Judge GRIDLEY said, that the particular inquiries which were now 
made by the prisoner's Counsel, had grown out of the direct exam
ination. But the Court thought that the details of this part of the 
case should be given with as little delay as possible, as they could 
constitute no defence. They were' but the historical parts of the 
case, and necessary only so far as to render the testimony intelligi
ble to the jury. But, except for that purpose, they had no bearing on 
the case. 

The ATTORNEY GENERAL again objected to this mode of cross-exa-
mmation. . 

The Court intimated again that the examination should be brief, 
but as the subject alluded to was part of the examination in chief, 
and a part of the history of the drama, it was admissible. 
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Mr. SPENCER said he had finished, but nevertheless he should insist 
upon having out the whole truth of the matter .. 

James Field-Examined by Mr. HAWLEy-I lIve at Schlosser, and 
lived there in December, 1837. I kept the public house there. I 
recollect the nicrht of the destruction of the Caroline. I got up; I 
saw Durfee abo~t one o'clock that morning; he was lying on the 
wharf dead' he lay with his head from the water, partly on his face; 
I saw the w~unds; he appeared to have a ball shot thro~gh his head; 
it appeared to have gone in at the back, and come out III front; the 
orifice was small behind, and bursted ont in front; I should suppose 
he fell where he lay; he lay about four feet on the dock from 
the water; there was blood near where he lay; there was not a 
great deal of blood, but some might have run throug:h the plank; 
I saw his cap; it lay partly right off from his ear, by hIS hea~. The 
uerforations in that were the same as in his head-one behmd, and 
~he other before. I thought the cap was singed. I kept it a year. 
Thp singe was at the back, about the small hole. Finally, I gave the 
cap to a man \\'ho called himself his brother. I was not on board the 
Caroline that day or night. The people in my house that night were 
not armed. There was one gun in the house, and that was all. That 
gun was fired. The man who fired it:;;tood about ten rods from the 
house; he fired south, or towards the river. He fired at the men 
who were taking the boat off; the boat was then in the stream, but 
she had not got to the foot of the Island by 30 rods; they were about 
10 rods below the warehouse. A line from where the man stood to 
the men who were towing the boat, would go 20 rods below where 
Durfee was. 

Question by the Court-How can that be if the boat was only ten 
or fifteen rods below the storehouse, and the gun was fired from a 
point between the public house and the river? 

Answer.-Upon reflection, the line would pass five or six rods be
low where Durfee was lying; the gun was fired at the boat; I remon· 
strated against the gun being fired, telling the man it might aggra· 
vate them, and make them attack the house; don't know the appear
ance a shot wound would present. 

By Mr. SPENCEIl.-I lived at Schlosser when Navy Island was in
vaded. It 'was a week or so before the boat was burned. The in
vaders, I understood, went from Grand Island. There was a good 
deal of passing and re-passing after the Island was invaded. The 
land \~here my house stands is about level. At that time they were 
carrymg men and munitions of war to Navy Island daily. There 
was a great assemblage at Schlossel' daily and nightly. Provisions 
were brought in on wagons and railroad cars. There were a good 
many pieces.of artillery taken over. I cannot tell how many. thad 
as much busmess as .r conld a~tend to, and I Baw only three. I saw 
a man go over occaSIOnally, wIth a gun on his shoulder. 

The ATTORNEY GENERAL again objected to the cross· examination. 
The Court thought the nature of this expedition should be brought 

out . 
. ~he ATTORNEY GE:,ERAL said he conceded that there was an expe· 

dltlOn and great excItement, but it had nothing to do with the caSE 
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here. Before another forum Mr. Field's testimony might be neces
sary. 

Mr. SPENcER.-If you concede that it is all we require. 
The Court thought the nature of the proceedings should be made 

known. 
Examination continued.-I saw beef and other provisions carried 

over fDr the Navy Islanders; the burn which I saw on the cap was 
round the hole where I supposed ·the ball had gone in. The hole 
was singed round, about as big as a quarter of a dollar. The cap 
was a snuff color knit or woollen cap; it was a kind of plush. The 
body was not moved until the next morning; it was turned over 
when I then saw it. I was about ten or twelve feet north, or back of 
the man when he fired; he fired rather at random. 

By Mr. HAWLEY.-There were militia ordered out about my place; 
the militia were not ordered out until after the burning of the Caro
line; there were marshals there to preserve neutrality. When I 
spoke of provisions and other things being carried over to Navy 
Island, I alluded to the time both before and after the burning of the 
Caroline. 

By the CouRT.-The beef, hogs, flour, and cannon that went over, 
were some before the burning and some after; one cannon and flour 
went over before ; two cannon and other things after. 

By Mr. SPENcER.-One cannon went over about a week before the 
bur~ing; I was on the Island then. 

The ATTORNEY GENERAL protested against the prosecution of this 
inquiry further. It was admitted on the part of the prosecution, and 
was not necessary to this cause. 

Judge GRIDLEY said: I understand Mr. Spencer offers the testimo
ny as part of the transaction, and insists upon his right to do so I 
do not think those parts of the transaction are material. They are 
merely material in order to show the jury what was the character of 
the transactions amongst which the Caroline was burned. It now 
appears that there was an armed force at Chippewa, that there was a 
hostile force on Navy Island, and that this force was recruited by 
men and furnished with arms and provisions from this side, and that 
the Caroline was employed in transmitting them. It seems to me, 
that the minute details of those circumstances cannot be very mate
rial. But if Mr. Spencer desires it, I will note that he offers to prove 
them. 

Mr. SPECEN!: said that he intended, in a more formal way, to pre
sent the question to the Court; he intended to show the strength 
and force on Navy Island; he understood that there were twenty or 
thirty pieces of artillery on it, and he supposed that this witness 
knew something about it. It was a little remarkable that so many 
persons should get on and off it, without knowing any thing about it. 
The Attorney General took wide ground in his opening, and if he 
expected to confine the examination to the single fact that five boats 
came over, he was mistaken. 

Judge GRIDLEY said if Mr. Spencer desired it, he would make a note, 
that minute evidence was offered on this point and overruled, so that 
advantage could be taken of it hereafter. 
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Mr. SPENCER said at a future period of the trial he intended to sub
mit some questions to the Court respecting the strength of the force 
on Navy Island, the batteries ther.e, &c. . . 

The examination was then contmued.-There was a mIlItary force 
on the Canada shore, and cannonading from there and the Island. 

J. C. Haggerty-Examined by Mr. Hawley-I reside at Bujf~lo, 
and resided there in December, 1837; I was on board the Carolme 
when the attack was made upon ker; I was in her when the watch 
called us· I am a sailor; I sailed a vessel as master that year; I was 
only a pa~senger on board the Caroline; I did not pay anything nor 
expect any pay; it is a custom among sailor folks not to pay on any 
boat on which they may travel; they are then called" dead heads," 
but they are required to assist on a pinch; William Kennedy was on 
watch, and he pnt his head in the ladies' cabin, on deck, and said a 
boat was coming; we did not believe him at first, and nobody got 
up; he went away for about a minute and then came back, kicked at 
the door, with an oath, and said we had better get up, or we should 
be burned up very soon; two men then got up with me; I went to 
the starboard stern gangway, next to the river, abaft the wheel 
house; I saw a boat full of men-ten or twelve I should think; they 
were armed; one boat had a man standing up in her; she stood with 
her head up stream, as the steamboat did; I and the two men stood 
at the rail next the river, and three pistols were fired at us; one of 
the men fell; I do not know who he was; Mr. Leonard, one of the 
two men, started and went into the cabin; I started to the gangway 
on the larboard side to go ashore, but I met men with swords and 
cutlasses, and could not get ashore; they were getting out of a boat 
under the guard of the steamboat; and some of them were on the 
wharf, and some of them were on the steamboat; I went back to the 
ladies' cabin to get off at the fore end of the boat, when I got to the 
starboard side, I saw a man lie there; the men were then in the act 
of getting on deck; I went forward, and when I got on the forecas
tle, I heard pistols fired and clashing of swords; I imaO'ined the par
ties were fighting themselves, and I got a chance °to go ashore 
through the main building of the warehouse; I saw Durfee three 
quarters of an hour after; he lay on his face when I first saw him; 
the boats then had gone; I had not been asleep when the attack was 
made; I had not been aboard more than half an hour; I had been to 
the Falls, and could get no lodgings; there were five others with 
me; we went on board the boat to sleep, and lay on mattresses' I 
had a pocket pistol which was not loaded; I saw no other arms ~ I 
heard no firear~ns discharged from on board, before I went to t'he 
g~ngway; I thm~ there could not have been any pistols discharged 
WIthout my hearmg them; I don't know that I heard more than one 
man speak before I left the boat; as I passed the dead or fallen man 
I heard one man say, "give it 'em, God d--n 'em." When I go; 
ashore I hear~ them cursing among themselves. 

Cross-exammed by Mr. SPENCER -There was a light which hung 
m the gangway th.at led from the ladies' to the gentlemen's cabin. 
I broke the la~p WIth a bolt. Somebody cried" put out the lights." 
There was a lIght forward, and also in the cabin. That light was on 
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the for'castle, and I believe it was put out too. The ladies'cabin was 
on deck: the gentlemen's cabin was below. I got ashore as soon 
as I could. The boats had not got fast to the steamboat. I saw five 
of them. Durfee lay ten or twelve feet from the edge of the wharf; 
his head was farther off. I did not help to get the boat out at Buffalo. 
There was another boat came down after the Caroline was destroy
ed; she was called the Barcelona. 

Henry Emmons-examined by Mr. JENKINS-I lived at Schlosser, 
when the Caroline was destroyed; I was awoke by a noise in the 
house, and an alarm that the boat was attacked. I got down into the 
road leading to the Falls. I heard a loud noise: there was hallooinO", 
and guns were fired. I could not hear what was said so as to unde~
stand it. I remained there till the boat was got loose and set fire to ; 
she was towed off fifteen or twenty rods from the wharf, and ten rods 
down the stream. They left her, gave three cheers, and rowed up 
towards the wharf. We thought they \vere coming to burn the 
warehouse, but they did not. When they had gone, we wcnt down 
with a light, and found Durfee. He was eight or ten feet from the 
boat, in a direction from the gangway, on the railroad which runs to 
the edge of the wharf. I saw his cap; it is called a Canadian cap. It 
is of a dark color. There was not a great deal of blood there. There 
was one gun fired from the road. I was two or three rods from 
where the man stood who fired. He fired in the direction of the 
steamboat Caroline. The man was thirty or forty rods from the 
warehouse. The shot could not have gone within seven or eight 
rods of the warehouse. I saw no arms there more than his gun. 

Cross-examined by Mr. SPENcER.-There was a Captain Lawton, 
who formerly run a steamboat, who had two pistols. I was looking 
at the Caroline; and the man who fired went two or three rods from 
me. The steamboat was then burning. I was looking at the man 
with the gun; there was a remark made, that if we had arms we 
could kill some of them without much danger .. That attracted my 
attention to the man who fired. 

John Hatter,-(examined by Mr. HAWLEy)--I live in Niagara Coun
ty. I was at Mr. Field's, at Schlosser, on the night the Caroline was 
destroyed. The gun was loaded with powder merely, and was fired 
to alarm the company that boarded the Caroline. I did not fire it. I 
think there was no other gun fired from the house. 

By the ATTORNEY GENERAL-I was on board the Caroline that night, 
and did not notice that she was armed. I was aboard about 11 o'clock 
at night. 

Cross-examined by Mr. SPENCER.-I lived at that time at Lockport; 
I happened to be at Schlosser; out of curiosity mostly; were many 
there at that time; I had not been to bed; I had been to the Falls 
with some gentlemen who requested me to walk down with them j we 
returned about eleven o'clock; the distance from Field's is about three 
miles; I had no particular business there, and went to Field's to get 
lodging; there was no chance to get any there, and I went to the 
boat, but the berths were full, and I returned to Field's; the gun was 
loaded in the kitchen; a man brought it from another room, and Mrs. 
Field brought the powder; I stood about five feet from the man who 

8 
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loaded it; I might have drank some that night} it is very natural for 
a man to drink a little, but I was so~er ; I thmk I stated the next 
day, that the gun was only loaded wIth powder; the man ';Vho fired 
the gun loaded it; but I cannot tell who he was; I stated l~ to sev· 
eral persons at the Falls, that the gun was only loaded with po,,;
der and I stated it to-day to Mr. Emmons; I saw the gun fired; It 
wa~ fired about four rods from Field's house towards the war.ehouse ; 
I have stated all I know about it, and I cannot say whether It would 
not have answered the same purpose, if it had been fired at the house, 
if it were loaded only with powder. 

By the COURT.- The steamboat, wh~n the gu.n was fired, was cast 
off and CToinIT down stream; but I can t say whIch way the row boats 
were going. b The Caroline was moving do~n the river. The object 
of firing was to prevent the party fro.m commg to the house. 

Cross-examined.-Mr. Emmons did not tell me to come forward 
and swear to the fact about the gun. I told it to him about two 
hours ago down by the canal. . . 

Direct resumed.-I was subpamaed as a WItness, at my reSIdence 
in Niagara County, a week ago last Tuesday. I was called on to 
tell what I knew, I suppose. I was subpcenaed by Allen Buck, sent 
down by the DistrIct Attorney. 

I don't know that they told me or tall~ed to me about what I could 
swear. Nothing was said to me about the loading of the gun, or 
about testifying as to that point. 

Joshua.fl. Smith-examined by Mr. HAWLEY. I reside in Buffalo, 
and did in December, 1837; I follow steamboating and engineering; 
I was on board the Caroline at the commencement of the attack; I 
was in the ladies' cabin when the alarm was given; I had not been 
asleep; I had just laid down on a row of mattresses, and the alarm 
was, a boat or boats are coming; I thought it was a false alarm to 
get us out of our berths that others might get them; in about a min
ute aftcr, they came again in a good deal of alarm, and said there 
were boats coming filled with armed men; we then got out; I went 
to the starboard gangway and looked over; there was considerable 
of a rumpus; I went aft and saw people getting on board from a small 
boat, on the river SIde there was a gun fired, and some one fell by my 
side, who apparently came from forward aft; I thought he fell from 
a shot; I was somewhat frightened at the time; I went across the 
boat and went aft not very slow; ~ was not armed, nor were any of 
the men to my knowledge; I thmk there were no fire-arms dis
charged until after the alarm, and then I think there was one' when 
I went aft I did not see one of the assailants' boats under th~ guard 
of the steamboat. 

Cross-examined by Mr. SPENCER-I went on board the boat at Black 
R?ck dam the morning before; I had not been down before, that 
wmter, to my recollection; I do not know whether the person who 
fell was one of the assailants or of the persons on board' there was 
a good deal of clashing. ' 

By Mr. HAw~EY-I wa~ one of the" dead heads" on that occasion. 
James H. Kmg-examllled by the Attorney General-In Decem

ber, 1837, I resided in Buffalo; I was the mate of the Caroline steam-
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boa(; I was on board on the 29th December, 1837; I remember the 
attack made on her that nigh; I retired to the ladies' cabin about 8 
o'clock, and was asleep when the alarm was criven; I was awoke by 
the firing of guns and a noise on deck; I g~t up, put on my boots 
and hat, threw my overcoat on my arm and went out, but armed men 
shoved me back to the back part of the cabin, where they made me 
lie down on the mattresses, and they beat me and stamped upon me ; 
they beat me with swords and cut and mangled me a good deal; 
they asked me where I came from, and a good deal; they cut my 
arm as I " fended" off the blow with it; there were five or six struck 
me; the place was not high enough for them to use their swords 
much, and my coat saved my ann some; there was noise an.d con
fusion and low talking; as I was lying on the mattresses, after I 
was wounded, one man came in and said, "Roll over, you damned 
yankee son of a bitch, and give me these mattresses;" I rolled over 
and he threw the mattresses through the window; they took a large 
corn basket, set the lamp in it, and put the cross bars from the win
dow upon it, and set fire to them, which drove us ont. As I lay there 
one said, "\Vhat shall we do with this man-kill him 1" "No," said 
the other, " take him prisoner ;" a man then came in who was an of
ficer and said, "Oh, we \':ant no prisoners; he's pretty nearly dead, 
let him go ashore"-I was then very weak; I made towards the sen
try, bLlt he would not let me pass; I spoke again to the officer, and 
told him the sentry wOllld not let me pass, and he sent a man to pass 
me; I did not get a very good sight of that officer; I do not know 
that I could recognize him; I have not seen any man that I suppos
ed might be that man since; I went ashore; I staggered along the 
railroad track and my friends met me-Mr. 'Yells, 1 believe, was one 
-and they took me into the house; I· had a serious wound on the 
left arm and other very serious cuts; I was not aware of arms being 
on board that night, nor armed men. 

Cross-examined by Mr. SPENCER.-I was in the ladies' cabin; there 
was a light burning in it all that time; all the others escaped when I 
was in the cabin, as I have mentioned; I do not know that the basket 
was the only fire made on board; all mattresses and the bedding 
were thrown out of the cabin window; I should think there were 
twenty of tpe attacking party in the ladies' cabin; I went on shore; 
the boat then had moved from her moorings; I did not see anyone 
go ashore after me ; there was a little boy in the cabin, and I have 
the impression he was there when 1 left ; he was 12 or 14 years of 
age; I helped to get the bOi:tt out of Buffalo Creek. 

By the ATTORNEY GENERAL-I was not acquainted with the prisoner 
at the bar previous to that time. 

It was now 1 o'clock, and the Court took a recess for dinner; the 
jurors, the prisoner, the bar and the reporters, the Court and the au
dience, retired in the usual order, one class retaining their seats until 
the other had retired. 

AFTERNOON SESSION. 

At 2 o'clock, Judge GRIDLEY again took his seat on the bench, and 
the trial proceeded. 

Gilman .!lppleby, examined by Mr. W oODs.-I reside in Buffalo, 
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and have lived there more than six years. I was on board of the 
Caroline when she was attacked. I took charge of her at the re~uest 
of the owner Mr. Wells. I went to bed on board of her that mght; 
1 was awok~ about 15 or 20 minutes after 12; I was alarmed by 
one of the wntch; he came to the companion way,. and said there 
were armed boats approaching. r was In a berth In the lower or 
gentlemen's cabin. I got up as soon as I could; I got my b.oots on 
and my vest; I had my pantaloons on ;. I went t.o the compamon way 
with my coat on my arm; the compamon way IS a very narro~ pas· 
sage' one side next to the enrrine, was not sealed up; the stairs are 

" b d h . C . winding and very narrow; I attempted to ascen t e staIrs; aptam 
Harding, was ahead of me, and perhaps some others; a scuffle took 
place between him and some one on de~k, and the. door was clos~d, 

Perhal)s by the scuffiin rr, and shut me In; I remaIned on the staIrS 
b h'" h h two or three minutes, and heard sue expreSSiOns as s ow t e 

damned Yankees" or " the damned Yan kee rebels no quarter." There 
was firing and sduffiing; it was one general noise and confusion. I 
again got to the door and had got it open about a f~ot; a ~an. sprang 
at it and said "down," and the door was shut In a tWInklIng; he 
struck at me with a sword which cut my vest; it went down to my 
pantaloons and struck a metallic button which turned the sword off. 
I sallied back and went below; there were a number behind me; I 
had the lights in the cabin blown out, for I expected they would come 
to search for us when they had done all they wanted to on deck. I re
collected that I could get through the engine to the deck, and I crept 
through to the upper or promenade deck. There was no one on the 
upper deck, but there was considerable noise on the main deck. I 
got from the deck to the warehouse. I hung on to it some minutes. 
'Vhen there, I heard one say, "God damn them, what has become of 
the six-pounder that was there before night." In a very few min· 
utes I heard some one say from near the warehouse door, " Bring a 
light, God damn them, we may find some of the damned Yankees 
here." There was no floor nor any thing but sleepers; as they 
searched there, I thought that I was discovered, and I jumped from 
where I stood into the water. I went down and was rather strangled; 
as I came up some one struck me on the back. I got under the pier, 
and afterwards crept out and made the best of my way to the tavern; 
I thought at the time that I was struck with an oar or a boarding 
pike; saw the man who gave me the blow with the sword; there 
was a globe lamp hung at the head of the companion way' it 
hung just so a man could clear it as he got up; J then s~p
posed that man to be the prisoner, Alexander McLeod' I had had an 
introduction to him at the Eagle tavern in Buffalo 'a week or ten 
days be~ore; I th?ught then I knew him; I was examined the day 
after thiS transactIOn at Schlosser before a magistrate' my attention 
was ca.Herl to this subject the ne.xt day, and I told ev~ry one, I sup
pose~ It to be Mr. Mc~eod, but It wa~ done very quick, and I might 
pOSSibly have been mIstaken about It ; I went to Field's tavern' I 
afterwards saw Durfee lying on his face, dead; I saw where he ~as 
wOll.nded; the ball ~assed through his head from behind, and came 
out III front; the braIlls were blown out; there were blood and brains 



MCLEOD'S Tlj.IAL. 61 

where he lay; I did not go down there again that night; I believe 
there were ten of the crew, and twenty-three others on board the 
Caroline that night; none of them were armed; I heard the report 
of a gun immediately after the alarm was given, and before I got out. 
Before I got out I heard the report of other guns; some five or six 
I should think, but there was a great noise. There was a boyan 
board called" Little Billy." He had been with me on the Constitu
tion on the lake, as a kind of second porter; he was twelve or four
teen years of age, I have never seen or heard of him since. 

Cross-examined by Mr. SPENcER.-We lay at Navy Island when I 
last saw the boy. There was another boyan board of the name of 
Luke vValker; he was on board when we lay up for the night. It 
was said he was taken to Canada. I have seen him since. Mr. 
Wells spoke to me about rnnning the boat. I was to run from Buf
falo to Schlosser. I volunteered to go until the next morning, if he 
could get nobody else, and I· could return by railroad. I had had 
enough of it in the summer. We did not take much from Buffalo or 
Schlosser. When I went below there was a bull's eye lamp in front 
of the ladies' cabin, in the passage way, and one forward. The one 
in front of the ladies' cabin was a globe or signal lamp. It hangs 
overhead above the companion way to the gentlemen's cabin. I 
pushed the door open about a foot; outside "the door there was not 
much light; I had not discovered anybody before I opened the 
door; it was jerked open quick, and at the same instant the sword 
was thrust at me. I shrunk back pretty quick, and got into the cabin 
as soon as I could. The transaction was done in a twinkling; I did 
not mark the features of the man at that time; it was only a suppo
sition of mine. I do not now say it was McLeod. 

Samuel Drown, examined by Mr. W oODs.-I reside at Canandaigua, 
Ontario county. I have resided in Canada. I resided at Chippewa 
in December, 1837. I recollect the time the Caroline was destroy
ed; J was attending bar for Mr. Philo S. Smith. I know Mr. Mc
Leod; I knew him in December, 1837, and then had known him three 
years. I lived one year in St. Catherine's and two years in Chippewa. 
McLeod then lived at Niagara, distant about twelve miles. I saw 
him sometimes once a week-sometimes onct] a month. He was 
deputy sheriff of that district, and I have seen him attending COurt3. 
I saw him when I resided at Chippewa; I attended two or three 
courts, and I saw him at Queenston; I saw McLeod at Chippewa on 
the evening that the Caroline was destroyed; I saw him once-it 
was after the Caroline was burned-and where the rails were burn
ing; they have a canal cut from the Niagara river to the Chippewa 
creek; it is called "the cut," and it is about forty rods long; the 
Niagara river empties into the cut; there were many rails burning 
there; I should think, judging from the fences afterwards, there were 
over a thousand rails burned there that night; I went there from curi
osity; Platt Smith was with me ; there were people there keeping 
up the fires; I saw two or three of the bouts come into the cut from 
towards Schlosser; they went up Chippewa creek and I followed 
thetr,J; there is a tow path between the road and the canal; there is 
a highway there; from the centre of the road to the Chippewa creek 
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it may be two or, three rods; there is a road runnin&" al?ng th~ Nia
gara river, and when it gets to where the creek empties Itself,.lt runs 
up to the village; it djverge~ from the cut; the boats l~nded Just be
low the steam mill on the Chippewa creek; three boats ,anded there; 
w hen the m£n disembarked I was near to them; there ,,,,ere ten or 
twelve in a boat; I should say McLeod was one of t11em; I was 
eig'ht or ten feet from the boat; I saw them all get out o~ the boat; 
~lil" Smith was with me when I came up the canal; I said I would 
go and see who was in those boats, and I. ~an to the sp~t ; the m~n 
who came from the boats went to Mr. DaVIS s Tavern, which was diS
tant ten or twelve rods; they were talking about the Caroline; ~here 
were other persons who came to the boats, but I asked no questIGns; 
when they got to Davis's Tavern,. son:e said, "Let's go in and take 
something to drink;" there was hght III the house and the door was 
opened two or three times; the man ".:as there tha,t I. cal~ McLeod, 
and I don't think I'm mistaken about It; I was wlthlll eIght or ten 
feet of him when they made a halt at Davis's Tavern; he stood 
about ten feet from the stoop; persons talked with him; there was 
a <Tood deal said, and many questions asked; I am :lS sure that it was 
jI,I[~Leod as I am that he is now sitting before me; he then went into 
Davis's; some of them said" our bar-tender is here," (meaning me,) 
we will go over to Smith's;" five of them went with me; between 
dayliaht and sunrise the next morning, some one came in and said 
l\f~L~od was standing on the steps at Davis's Tavern. The man that 
said McLeod was on the steps, said McLeod was wounded last night 
at the burning of the Caroline. I said he was mistaken, for I saw 
him last night and he was not wounded. 

Question by the Court.-Who mentioned to you that McLeod was 
wounded 1 

Witness.-Peter Smith. I think it was Peter Smith that spoke 
to me about McLeod being wounded; it was spoken of by several. 
I went over to see if McLeod had his arm slung up, but did not see 
him. I asked Davis's bar-tender if McLeod ,,'as there, and he said 
he was somewhere about. vVhen I looked out, McLeod stood on 
Davis's stoop, near the hall door; that might have been four or five 
rods from where I Btood. McLeod had a belt round him and a 
sword at his side, when he got from the boat. ' 

Cross-examined by MR. SPENCER.-I am about 47 years of aO"e. I 
went frol',! Canandaigua to go to Canada. I left there the 1st Sep
tember, eight year~ ago. I left to go there to make money. I did 
not run away. I did not go away for debt, or anything dishonest. 
I return~d to Canandaigua in April, 1838 ; I am a farmer; I know 
Mr., DaVid C. Bates al:d ~1r. Phineas Bates; I went into the baking 
busmess at St. Cat.henne s : from there I went to Chippewa; I built 
me .a house there, and some part of the time I was in the lumbering 
busmess, and some part of the time I was carrying passenO"ers fr0111 
the steamboats; I only stayed with Smith in the bar six ~veeks . I 
commenced. there at the time they began on the Island; Platt Smith 
returned With me that night, and a couple of Eailors that I did not 
know, and Capta.i~ Miller als.o, I believe; we started together from 
the front of DaVIS S ; the smlors were of the party that came from 
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the boats; I asked them their names, but they gave me no other 
answer than that Col. Clark would prry their board; they boarded 
there two or three days before and one day after the affair of 
the Caroline: the sailors had bdts and boarding pikes; I saw them 
down at the boats; I knew them: in front of Davis's they asked me 
if I was going home; the first day they eame there they gave me 
their pistols, eutlasses and blankets; they were there two nights be
fore the affair of the Caroline; they wore their cutlasses in their 
belts; they had their blankets rolled up ; they called for their cut
lasses and pistols the evening they carne, after supper; they took 
them and walked out; I saw them again the next morning-. :i\11'. 
Platt Smith laid them away for them the next morning in the same 
place where I had pnt them the day before. They remained till 
evening again. The sailors then called for the arms, but not for the 
blankets. The sailors lay up stairs part of the day; I ~aw them at 
their meals. The night the Caroline was barned they took their 
arms again, and said "we'll take something to drink, we shall never 
see you again." The fire where the rails were burned was a little 
above the head of the cut. I thought there were but two boats at 
first, for they went pretty quick, but when I carne up, I saw there 
were three. It was as late as 3 o'clock when they landed. I was 
not absent above three-quarters of an hour from Smith's. I was ab
sent to see the boat burn; I was not in bed for six weeks. It was 
a busy time, and I slept on the counter. I went up to where the 
big light was to see the Caroline burn. I could see it from the 
house,. but there was not so good a view there.-Some thought they 
saw men on the boat, but I did not; I thought they were trees that 
intercepted our view: I only knew Mr. McLeod and the two sailors 
that landed from those boats; it was a cloudy night; I should think 
there was a moon, but I did not see it shine; it was a dark night, 
but I think I should know a man ten feet off; I did not speak to the 
sailors; 1 did not think it was my business to meddle with other 
people's business; they spoke to me first; I don't recollect seeing 
any other light than that at Davis's tavern; 1 went up within twelve 
or fifteen feet of the stoop; McLeod stood on the stoop; his side 
face was towards me ; folks were talking with him; McLeod was 
asked the question, how many were on board the Caroline; he said 
there were a good many; he was asked if any of his own party 
were hurt, and he said there was only one armed man on the Caro
line, and he stood sentry; I don't know how many lights there were 
in the bar; McLeod stood between me and the light; I cannot tell 
whether there was a light outside Davis's bar or not; there was a 
lamp hung out there sometimes on dark nights; I knew NfcLeod by 
his voice and also by the light. The light by which I saw McLeod 
was inside the tavern. I cannot say whether it was a lamp, a candle, 
or a fire-light. I only saw a light shine through the window, and I 
stood ten or twelve feet from him. I cannot say how the prosecutor 
knew that I knew this. I was subprenaed last winter to go to Lock
port. I don't know but I told this story to Mr. David C. Bates. I 
don't know that I ever told it to Mr. Wheeler, postmaster of Canandai
gua. Many people have asked me questions about it. 'When I 
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was lumbering, I was sometimes with l\~r. Walk~r, and som~times 
with Platt Smith. After I went home with the sailors that mght, I 
laid up their arms. I saw the sailors again the next day. They tol.d 
me they were going to board on. a schooner. They called for their 
blankets and said they were gomg on a schooner. I saw one after 

, " d h 'd" th h " and asked him where he " put up, an e salon e sc o~ner. 
I never held any conversation with McLeod .. I had seeD: him at 
the court room and at NiaO'ara, and St. Catherme's, and ChIppewa; 
I have" passed the time ~f day" with him, but ~ever. held any 
convers:ltion with him; I thought I knew McLeod s vOice an~ !1lS 
face also' I am satisfied that I know him. I knew an expeditIOn 
was got ~p one night to go round the island. I was not accus· 
tomed to run about that time of night, but I then suspected they 
were going on the island; I knew. nothing of the .burning .of the 
Caroline until I saw her on fire gomg down the flver; I did not 
know that the expedition was for that purpose until they lande.d 
from the boat· I heard in the evening that there was an expedi
tion on foot ; ~he sailors asked me if they could get in in the night, 
if they came back. I told them they would. find m~ up; I, ran 
down to see who were in the boats, that I might see If the sailors 
were there that I miO'ht go home and let them in. I saw the 
sailors the;e, but I did not speak to them. I did not know any
body there, until they got out of the boats. They stayed to pick 
up their implements at the bOllts about two minutes, and about 
three minutes at Davis's. 

Isaac P. Corson, examined by Mr. WooDs.-I reside at Niagara 
Falls. I have been there about three years-since September, 1838; 
I am a builder; I lived in Chippewa from 1833 to 1837-8; I was a 
master builder there; I remember the time the Caroline was destroy
ed; I saw a light, bot I am not certain that I saw her; my house was 
about a quarter of a mile from Chippewa; I was in the village that 
afternoon and evening; I know Alexander McLeod; I knew him in 
1833, and from that time on j I saw him the day previous to the de
strnction of the Caroline at Mr. Macklem's store that afternoon about 
3 or 4 o'clock; I also saw him at Davis's; he was in the back part 
o~ the store; Capt. Drew, ~ozie~ and Usher, and others, were with 
hIm; I,thought theY,were takmg lIquor; glasses were spread around; 
I remamed but a minute or so; the man who kept the store wished 
me to retire-they had some private business; his name was Call, 
I th!n,k; I saw McLeod again about 9 o'clock in the evening at 
Da~ls s tavern; he came out at the bar-room door as I went in; 
I did not see that he was armed; a man went out behind him but 
whet~er in company or not I cannot say; I saw him aO'ain the' next 
mornmg, between daylight and sunrise, at the stoop of Davis's 
Steamboat, Hotel ;, there was a crowd around him; he was telling 
some of hIS explOIts on ,board the Caroline, and what the performance 
h~d been. H~ was saymg he guessed they would not want to see 
hIm there agam; he had killed one damned Yankee or two. There 
were many around, a,nd I was list,e~1ing t.o on~ or another bragging of 
what they had done III the expeditIOn With him. None of them dis
puted McLeod or said he lied. I might have seen him that day 
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again; I saw him a day or two after that, coming up from the north 
side of the Creek to Kirkpatrick's; he had a spy glass; he had been 
looking over at Schlosser; there was a gathering there; he talked 
of the gathering at Schlosser, and said the Yankees were a set of 
cheats, robbers, and thieves, and he should like to be on such another 
expedition as the Caroline, and cut out and burn Buffalo. 

Cross-examined by Mr. SPF.NCER.-I saw McLeod when he was 
taken up at Niagara Falls; it was last fall, but I cannot say what 
month; I think it was December; he was taken up for this murder; 
I understood there was an examination, but I was not present; I was 
there in the evening, at the Eagle Hotel, when he was there; I was 
told Squire Bradner issued the process; he was sent to Lockport 
then, as I was told; I do not know whether he was discharged by 
Squire Bradner or committed, but I was told he was sent for to 
Lockport; when I came up there I was told he was under a warrant, 
was to be examined the next morning; I did not appear against him 
as a witness, nor did I tell anybody that night what I knew about this 
matter; I appeared before the grand jary against him, at Lockport, 
after that, three or four months after; I don't think he was discharged 
before Sq uire Bradner; I heard that McLeod had a hearing on Habeas 
Corpus there, and was discharged and went home; I appeared against 
him before the grand jury in February; I was at the Falls when he 
was arrested at Lewiston; he was there under arrest three or four, 
perhaps five days; I did not go down; I was not subprnnaed; I did 
not tell anybody what I knew; I did not want to have any trouble 
about it; I did not tell anybody until I was taken to Court, no more 
than what I had told on the other side the river before I moved over; 
I moved in September, 1838; I had told there, what he had said about 
the Caroline; I recollect his being examined before Squire Bell; it 
was the same fall that he was discharged under Habeas Corpus; I heard 
of his examination before Judge Bowen; I did not attend either ex
amination; I kept it to myself on this side; the Captain Usher that 
I saw was the Captain Usher that was murdered at his own door; I 
only knew Capt. Drew and Capt. Mozier by sight; it was the 28th or 
29th of December that I saw them; I only knew it was that time 
from the almanacks; I was doing a heavy business, and I kept my 
books, and put down the date usually at the foot of my bills; I was 
engaged three or four weeks making out my bills, off and on; I am 
well convinced it was the latter end of December that I saw them at 
Macklem's; it was on the day previous to the destruction of the 
Caroline 1 saw the fire on the opposite shore; I lived in the village 
of Chippewa; I was in at Macklem's frequently; I have seen McLeod 
at Davis's frequently; I saw him 1here at 9 o'clock that night; I had 
heard a whisper about 2 or 3 o'clock that day, that the troops or vol
unteers that they were getting up, were going roul1d the Island or 
to cut out the Caroline that night; I don't know that McLeod was one 
of the troops, but he was among them some times. I did not know 
one in a hundred that came out of Davis's that- day, nor do I know in 
particular why I noticed McLeod then. I did not speak to him; he 
went towards Macklem's store, and he went off towards the cut. It 
was as late as 9 o'clock. The next morning I was within four or five 

9* 
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feet of him. I did not speak with him. There we~e a great n,tany 
flocking round him. The people that were round hIm were prmci. 
pally strangers. I think JYIr. 'Villiam C~swell was there, but I am 
not certain. Mr. Caswell IS here as a wItness. It first struck me 
this moment that Caswell was there. We have talked some little 
about it. Caswell told me he was subpcenaed as a witness; I think we 
have talked about seeinrr McLeod that morning. 

By the COURT.-~ can~1~t say ~hich spok: of seeing McLeod that 
morning first; I thll1k I dId i I thmk he saI~ he saw McLeod the 
next morning after the burmng of the Carolrne. 

By Mr. SPENCER.-I think Caswell told me McLeod bragged about 
beinO" on the boat. We did not fix what he said and the time together. 

The ATTORNEY GENERAL objected to the witness being asked what 
another witness had said. 

Judge GRIDLEY thought it was proper; the witness had said that 
it never occurred to him till this moment that Caswell was there, and 
he also said that Caswell and he had talked on the subject before, 
and that Caswell told him he was there. The examination was pro
per to ascertain whether the witness was mistaken or alluded to some 
other time. 

By Mr. SPENcER.-Caswell resides in Buffalo. 
By Mr. \YooDs.-Chippewa was filled with troops and other peo

pIe; there were 2,000 there; many were quartered at Davis's. 
By the Attorney General.-Recently, after the affair, I tald several 

at Chippewa what I had heard and seen. 
By Mr. SPENCER.-I told Mr. Frederick Smith and John C. Davis, 

who keeps the hotel. Mr. Davis is here as a witness. 
It being now 6 o'clock, the Court adjourned until 15 minutes to 8 

o'clock to-morrow morning, and the Jurors and others retired with 
their usual order and regularity. The prisoner was re-conveyed to 
B~gg's hotel, where he was kept in the custody of the Sheriff. The 
pnsoner sat throughout the day with his counsel much at his ease, 
n?twithstanding the strong testimony of some of the witnesses against 
hIm. 

THE THIRD DAY. 

Judge GRIDLEY took his seat this morninrr at 15 minutes to 8 
o'clock, at which time there were but a few

b 
officers lawyers and 

reporter~, and not a single spe~tator present. The' prisoner was 
brought m soon afterwards; the Jury were a few minutes later and 
then about a dozen witnesses and idlers took possession of the ~pec
tator's seat. 

Charles Par':-e ',:as the ~rst wit~ess. cB;lled-Examined by Mr. 
WooDs.-I reSIde m. the NIag~ra DIstrICt In Canada; ram a native 
of Ca~ada; I was raIsed on ChIppewa Creek; I was there when the 
Carolme was destroyed; I was attending bar "'or Mr D . . I ' th .. h 1: . aVIs, wa::; 

ere nsmg tree months, commencing about the 10th 15th f 
December, on the day on which they first discovered pe~;le on t~e 
Island; I have known Mr. McLeod the greatest portion of the time j 
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he has held the office of Deputy Sheriff of the NiaO"ara District. I saw 
hi~ at ehippew~ in the afternoon of the day prev~us to the night on 
whlCh the Caroline was destroyed; I saw him pretty much that day, 
and almost every day for that matter; I saw him that day; he went 
to bed at Mr. Davis's pretty early-before dark; I saw him again 
after dark; a gentleman came and asked for McLeod, and he was 
shown where he was; 1\Ir. McLeod got up; it was between eiO"ht 
and ten o'clock; he came down into the bar-room, and I thin,k bhe 
said to Mr. Davis, if his brother should come to say he had O"one to 
Niagara; I saw him after he left the house that night, betw~en Mr. 
Davis's and Chippewa Cut; it was perhaps three-quarters of an hour 
after; there were a good many people along the road; whether you 
could consider them in his company or not I cannot say; he went 
to some boats tied up at the side of the river; there were from 100 
to 200 people there-lOO at all events; he proceeded up tl1e Nia
gara river with the boats; I think he got into one of them; he went, 
I should think, three-quarters of a mile up the river with the boats; 
they had got out of the boats again and towed the boats up the river 
to the point of embarkation, nearly opposite the lower end of Navy 
Island; the current is stiff, and they towed the boats to get them up 
earlier; they shoved off from shore, and steered across the river as 
far as I could see; I remained there an hour, and then returned to 
Mr. Davis's and went to bed; I left Mr. Johnson, the bar tender, 
with me, up; I have understood he is in Detroit; I have not seen 
him since the fall of '38; I saw McLeod again next morning, about 
sun-rise or a little after, or a little before; I saw him in the village 
of Chippewa, either in front of Mr. Davis's house, or in the square; 
there were a great many people stirring at that time; there were 
none very close to him; I do not recollect hearing him say anything; 
if I recollect right McLeod had a sword by his side; I believe I saw 
him again during that day; I think not a great while after, standing 
on Mr. Davis's platform or stoop; I don't recollect how often I saw 
him; I have seen him very often since that day; he was about Chip
pewa a good deal that winter; he was often in the officers' mess 
room; I think I have heard him say something about the destruction 
of the Caroline; it was two or three days after; I think it was in 
the mess room wherlthe officers dined; Captain Stennot was one 
that was there, and Major Cockle of the dragoons; there were four 
or five of them; he said he had killed a Yankee, or something to that 
purport; they were conversing in reference to the Caroline j I speak 
with considerable certainty when I say that lVIcLeod got into the boat 
opposite the lower part of Navy Island. I have no doubt of it. 

Cross-examined by Mr. SPENCER. When I am at home I live nolV 
in the township of Mamfleet, seventeen or eighteen miles up the 
Chippewa Creek; I am farming and have a family; I cannot exactly 
say I own the farm; it would be a lengthy story to say how I hold 
it; I hold it with the other heirs of my father-my bro1:hers and sis
ters; my age is twenty-nine. I attended bar for Mr. Davis some
thing like three months and a half; it was a busy time there; there 
was a man named Johnson attended bar there; he was there before I 
came; Mr. Davis attended sometimes; the regular number that be-
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longed to the officers' mess wa.s six or eight; there was Capt. Wm. 
Stennot, Lieut. Caldwell, Captam Lac~ey, Mr. Coc~le, who had some 
office in the Dragoons, whether Major or Capt am I cannot say; I 
don't recollect the names of the others. There were other guests 
about the house. There was a great deal of business doin,g. I saw 
several persons in the square that I knew the next mormng. The 
mess room was up stairs immediately over the bar-room; McLeod 
spoke boastfully there of the Caroline affair; th~re were several in 
the room; I had busineEs there as bar tender; It w,as a day or two, 
or three after the Caroline affair; they were all talkmg ; I cannot say 
exactly 'what they said; they were speaking in praise o~ the deed, 
or something that purported to be that; they were all talkmg ;. I can
not tell what either one said; I was in the room five or ten mmutes; 
I was called into the room; I never went in unless I had business, 
but I had business there sometimes when I was not called; I don't 
know whether I went there with beer or liquor, or what it was. I 
don't know the date on which the Caroline was burnt; the evening 
hefore I don't think I left the house; I was very seldom away unless 
it was to go to a store on business; I had business enough to con
t~ne me to the house; after the night on which the expedition took 
place it was some time before I left the house again; I think it was 
as much as a month; we were kept busy night and day; for aught 1 
know the 29th Dec. was as busy a day as any other; there was no 
room that night; I think I left the house that night about 10 o'clock, 
perhaps it was later, probably 11 o'clock; I left the house that night 
on the invitation of a friend of mine, Peter B. Nellis, who then lived 
on the Grand River, who said there was to be an expedition to de
stroy the Caroline; I think he has removed to the Forty Mile Creek. 

I saw something burning over at Schlosser; we were up the river 
side, I should think, a full hour; I came back alone; my friend did 
not wis~ to go back so soon, and as I had been up a good deal, and 
was fatIgued, I went back and went to bed; perhaps it was 12 
o'clock when I returned; it might be later; I sa,,, the fire but a 
short time before I started to go home; I was not then where the 
b~ats started; I looked at the fire but a few minutes-perhaps three 
mmutf'~-pe.rhaps five; I got tired of being there before that; it 
was qUIte stIll then; there was no noise from !'tny quarter. When I 
saw the fire, I only knew what it was from imaO'ination and from 
what Mr. Nellis said it was; he and I had come b:ck toO'e~her as far 
~s the be~con Ii&"ht; th~re was another Nell.is with us-Captain Wil
ham NellIs; he IS cousm to the other NellIS and he now lives on 
the Forty Mile Creek. We three were in 'company; there were 
many others stro~ling along; Mr. Davis's hOllse wa~ perhaps 60 rods 
from the beacon lIght by the road; there were seyeral sentinels that I 
~.ad to pass on. going up ; I had to give them the countersign' I goot it 
ir.om :ty.Ir. Nelhs, the man who invited me to walk up the ri~er~with 
hIm; It was" Pl?-ce," if I recollect right; I think I was only hailed 
by t~e firs~ sentmel as we went up and by none as we returned' the 
sentmel crIed" who goes there" I said" friend'" h 'd" d' f' d d' , , e sal a vance 
flen an gIve the countersign;" I advanced and said" Place" in a 

low tone; we each gave the countersign; the soldier was Robert 
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Miller, who had been a student under my brother at Dundas; he 
had studied physic or something of that sort; when I left the house 
that night there were very f~,y people there; Mr. Nellis had been 
staying at our house two or three days at that time; there were a good 
many men got into the boats where they were first towed up at the 
mouth of the Chippewa. There were eight boats towed up the 
river; they were towed up by hand; there were no candles or lamps 
about the boats; I cannot say McLeod got into the boats at the 
mouth of the Chippewa. I saw three or four others that I knew of 
the party. I saw Captain Drew there, or a person I considered to be 
Captain Drew; I did not speak to any of the party; I knew a person 
of the name of McDonald; I believe he belonged to the Coburcr 
Company; I was quite close to McLeod, sometimes three feet fro~ 
him, sometimes our elbows might touch; I was very close to where 
they were getting out the boats; I did not speak to him; 1 think I 
heard him speak; it was something in reference to the men getting 
into the boats; I don't recollect what it was; I don't know how 
many got into the boats at the point of embarkation from which they 
left the Canada side; perhaps 60 or 70; I think there were some 
in the boats as they were towed up the' river; I cannot tell hoI\' 
many composed the whole party; I was with the party, and among 
them as they were going up ; sometimes I was a little ahead of them. 
There were a considerable many persons besides; I was close to them 
when they embarked finally; I was within four or five feet of them; I 
was with them and among them; I looked McLeod in the face as he 
went aboard; I am in the habit of looking men in the face, it is com
man; I had no more reason than I have ordinarily when I meet a man. 

By the CouRT.-The embarkation was not from one boat to an
other, but to each one. 

By Mr. SPENcER.-The boats lay along shore; I do not recollect 
whether McLeod went aboard with Capt. Drew; he did not go on 
board with McDonald; the boats did not all leave the shore; seven 
only left; one remained, and I believe there was a man' in it, who 
had it tied up; I think eight or nine went on board each boat; I 
think they were all about an equal number; I think Capt. Drew went 
on board one of the centre boats; I cannot say th,at I knew anyone 
man in particular who went on board with Capt. Drew. 

By the CouRT.-I cannot recollect whether Capt. Drew and McLeod 
went on board together. 

By Mr. SPENCER.-I knew what they were going for; Mr. Nellis 
told me; he is a militia officer; I don't know Col. McNab; he was 
gene"!!ally understood to be commander-in"chief; he had his head 
quarters somewhere in the place; I had a man pointed out to me as 
McNab; I know Davis's tavern; that was possibly five rods distant 
from Smith's; I do not know that McNab had his quarters there. I 
have had some conversation with the counsel in this case, since I 
came here; it was with this gentleman (the Attorney General) and 
Mr. Wood. 

ATTORNEY GENERAL.-I can tell the Counsel; I desired him to tell 
me all he knew. 

Mr. SPENCER.-I don't desire the Counsel to tell me any thing. 
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Cross-examination continued.-I did not see any papers, but I have 
heard commissions were taken in Canada. 

By Judge GRIDLEy.-The emb,arkation w~s much about the same 
time' they were two or three mmutes gettmg ready. 

By'Mr. SPENCER.-I think McLeod we~t aboa,rd a ~entre boat; I 
was acquainted with him; I had d~ne buslI:ess wIth hIm; I h~d two 
executions against a man, and I wIshe,d h,IS goods to ~e le;led: on, 
and I called upon McLeod ~s Deputy Shenif, on the subJec;t " on an· 
other occasion I went with NIl'. Ford to settle some SherIff s fees; 
that was in the fall of 18:30 ; I went to be a witness to the transac
tI' on' that was at NiaO'ara' 1 lived on Grand River at that time; that 

, D , h ' d is seventy miles from Niagara; I went from my mot er s o,wn to 
witness that transaction at that time, a distance of 28 or 30 mIles;, I 
don't recollect the sum' Ford is my brother-in-law; he was in the 
lumberinO' business' Fo'rd paid my expenses; indeed I was in their 
employ at that time ~ he lived at Gran~ River too. I t~ink ,Mr. M?Leod 
carried arms at times' 1 have seen 1um wear arms 111 hIS offiCIal ca
pacity; I saw him ~nce at the Falls, wearing a swo,rd; Sheriffs 
sometimes wear swords there; they wear them when g0111g 011 some 
dangerous expedition. 

By the COURT.-The High Sheriff wears a sword in Court some
times. 

By Mr. SPENCER,-The guard 1 spoke to was up the Chippewa 
Creek; after I had passed young Miller I think 1 saw other guards; 
they ,ycre militia; I don't recollect that I was challenged by any 
others; 1 do not know that there was a guard-house there, with 
colored guards; 1 saw McLeod the next morning about sunrise; I 
went to bed, leaving the boat burning, and did not get up till morn
ing; I crossed a bridge near Davis's tavern as I went; Miller, the 
guard, stood there; I cannot tell when I first mentioned what 1 
knew of this matter; I told many 1 was on business at Buffalo, and 
was there subpcenaed by a man of the name of Pierce, I think; it 
was last Monday week; I had been spoken to before about coming 
here. 

The ATTORNEY GENERAL objected to this examination, and to the 
names of person,s being mentioned who might be prejudiced in Can
ada, when the disclosure was not material to the case. 

Judge GRIDLEY thought the means and agency by which he was 
brought here was admissible. By such examinations it sometimes 
turned out that witnesses had been bribed, 

, Examination conti~1Uerl-1 was, spoken to last winter; they wished 
me to go across the rIver that 1 mIght be cauo-ht or subprenaed acrainst 
McLeod; 1 think, t?e persons were ,not engaged in the patriot mat
te,r; they are relIgIOusly bound agamst taking up arms' they are 
"Refor " 'd 'f h 'I ' mers; one Sa! ,Ie was 111 my p ace he would go over 
and he asked me why I would not go over; I was spoken to a week 
before 1 went across, to know if I would not 0'0 to Buffalo' I t'old 
them that ,1 would not. This conversation to;k place at th~ mouth 
of the ChIppewa; 1 was then on my way to Buffalo; 1 had come 
from home; 1 was not spoken to some few days before I came' I 
was spoken to a month or two months before I came, by differ~nt 
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persons than those who spoke to me last winter; they asked me if I 
was going, and why I would not go; I told them I would have 
nothing to do with it. When I left home this time to go to Buffalo, 
I did not expect to come to this trial; I came to buy books for .a li
brary, a stove, a pump, and a plough; I did none of that business; I 
was taken early after sunrise; he knew I was there in th;is way; he 
said he was in Chippewa when I drove through. and he knew 
me; and I suppose it was known that I was going ;' we had held a 
committee about buying books two or three weeks before and I told 
them I had business in Buffalo, and would do the busine~s for them 
if no one else went first; a few days before I started I <rave them 
notice, that they might have the money ready; Pierce cr~ssed from 
Chippewa to the Falls; I charged him with having an emissary on 
the Canada side, for the purpose of giving him information; and he 
said his emissary was himself; my brother took my team home, I 
expect; I was hurried off to this place immediately after breakfast; 
I said I would rather pay the penalty mentioned in the subpmna 
($50) than go; but I was told it must be left with Mr. Hawley; Mr. 
Hawley came and said I could prove some important facts, and if 1 
would not go, he would detain me on that subpmna, and set himself 
to work to arrange means to force me to go; he had some name for 
it that I do not recollect; I was ignorant of the power he had; when 
I left home I understood the trial was to come on, but I thought a 
week before. 

By the ATTORNEY GENERAL.-I came to Chippewa and returned 
home again; my reason was, that I was asked by a man whether I was 
going to Buffalo; he was a man who had asked me some time before 
to go; I returned home, and stayed a week from fear of being 
taken as a witness; when I had the interview with the counsel which 
has been alluded to, I had not any evidence read to me, nor was I 
prompted in any way; I was asked, on the night of the expedition, to 
join it, and enter the remaining boat which they had not men enough 
to man, but I declined. 

By Mr. SPENCER-Who was the man that asked you to come to 
Buffalo 1 

The witness hesitated. 
The ATTORNEY GENERAL objected to the question. 
Judge GRIDLEY said if Counsel insisted upon it the Court had no 

discretion. 
Mr. SPENCER waived the question. 
The cross-examination continued-When I turned home, as I 

have mentioned, I did so because I was afraid of being taken; I 
understood they took witnesses under warra!!ts sometimes; I am 
ignorant of the laws of this State. . 

Henl"1j Meyers-Examined by the ATTORNEY GENERAL.-I reside 
about 4 miles this side Canandaigua; I work on a farm; I have a 
family; I am a blacksmith- by trade; I have resided in Canada; I am 
a citizen of the United States born. I went to Canada 7 years ago, 
and left there 8 or 10 days after the Caroline was burned; I have 
seen McLeod twice before; I saw him once when I came from 
Canada to Geneva, to see my friends at St. David's; and I saw him 
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when I was moving out of Canada, at Niagara ~n Canada; it, ,,;as 

b t a year before I left Canada that I saw hIm at St. DavId s ; 
a au d 'h h "b ' " when I saw him at Niagara I had stoppe WIt my orses to alt 
them; it was cold, and I went into the bar to warm myself, There 
were 50 or 60 persons there, some of whom had weapons, ~nd some 

had not' when I was in the tavern, there was a conversatIOn as to 
, - 'd" h 'h 1" who had shot Durfee; somebody spoke and Sa! , , were IS t ~ man, 

McLeod spoke and said "here he is; by God I m the one; Then 
he pulled out a horse~an's ,pist?l, and said "that's t~e pistol that 
shot him ," he then put up hIS pIstol, and pulled out hIS swoI:d, and 
said "th'ere's the blood of a damned Yankee;" there was blood 
on the sword about five or six inches long; it was d~jed on; I then 
went out of doors to the shed to feed my horses WIth oats, and he 
and two or three others followed me out; they asked me where I 
was moving to; I said to Geneva;, they asked ~e why" and I said 
my friends all lived there, and my Wife was not satIsfied With Canada. 
Some of the company said I was a damned rebel, and McLeod said I 
was a damned Yankee, and should go no further; they were under 
the shed some time talking, and at last McLeod said if I had a mind 
to treat the company I might go on; I did so. I said I had nothing 
against either party; we went into the bar and drank till it amounted 
to a dollar, which I paid, and was then allowed to go; I have not, 

• neither before nor since, heard McLeod say any thing about it, nor 
do I know any thing about the Caroline. 

Cross-examined by Mr. SPENCER.-I did live about 6 miles from 
Geneva; I now live 13 miles from Geneva. I left Canada on 
account of the troubles; my wife was not content there, and my 
friends kept writing to me to come back. I lived" one year at Long 
Point, in the London District, in Canada. I then moved to Victoria 
and set up shop; that was four miles from the Furnace, where I 
lived a year; I then went to live at Round Plains, about six miles 
from Simcoe; I lived there two years and set up shop; and from 
thence I m,oved to thi~ country; Round Plairrs is eighty or one 
hundred mIles from NIagara; I first saw McLeod at St. David's, 
about a year before, at a place where I stayed all nio'ht. I believe he 
stayed there,all night; he ~as there during the eve!ling before I went 
to bed, I did not know hIm before; but I heard hIS name mentioned 
that night,; I never saw him after until I saw him at Niagara; the 
conversatIOn there about the man who shot Durfee took place in the 
bar-room; there were twenty or thirty in the bar-room at the time' 
I told of the circumstances and the conversation there at Canandai: 
gua; I cannot mention the names of the persons I told it to; it was 
talked of pr,~tty much ever~ day there; I was asked by Dr . Woodruff 
and others If I lmew any thmg about the Caroline' I don't remember 
whether I told him the story; I live now at the' third place since I 
came ,from Canada; lived at Phelps; I talked of these thinO's there· 
my neIghbors asked me some questions about it, and I told the sam; 
story I have told h~re ; I talked to-Sherman, and I believe he wrote 
to Lockport ,about I~; I was subpre,naed last week to go to Lockport 
by Sherman, I don t.know that he IS one of the patriots there· I did 
not go to Lockport, I got a letter to say I need not go to Lo~kport. 
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I was subprenaed to com~ here two weeks ago last Monday; I was 
paid nothing for coming, but I was told I should be paid, and that 
some means would be provided for me here; Niagara was not my 
nearest way to this State; I was told I should not be allowed to 
cross at Black Rock; I got a "pass" at Queenston; it was at 
Niagara Falls that I saw McLeod on the north side of the road; I 
saw several soldiers befure I came to that house, at various places; 
I ~ame in sight of the Niagara River two or three miles before I 
came to the Falls; I arrived at the Falls about 1 or 2 o'clock; I 
left Smiths ville that morning a little before sunrise; I came from 
Smiths ville to the Falls, because I was told there was better sleigh
ing that way; I am 32 years of age; I heard McLeod called by 
name at Niagara, I do not know by whom; I knew him by sight, and 
was pretty sure he was the man I had seen at St. David's; I heard 
his name called under the shed; he was called "Alexander," and 
then somebody called him "Sandy McLeod;" the man who spoke 
to him and called him "Alexander," said, "Alexander McLeod, is it 
best to let him go or not'1" McLeod said, "If he'll treat he may go." 
I said I had nothing to do with the pllrty, but as to treating I would 
say nothing about it ; then one of them said, " Sandy McLeod, let's go 
in and take something." I did not know what" Sandy" meant; 
I had never heard it before; some of them took rum, some whiskey, 
and some brandy; I took nothing; at St. David's I heard him called 
" McLeod;" there were several drinking there; my w.ife and one 
child were then with me; the pistol appeared to me to be a horse
man's pistol; he had it under his coat in a belt; I believe the sword 
was not very wide; he wore it hanging to his side; there were 
other men there with swords, and I think one man had a pistol in a 
belt. 

By the ATTORNEY GENERAL-I had never travelled from Smithville 
before; the country is not thickly settled as in this country, and I 
took directions from others; the person that I saw there was the 
prisoner; I have no doubt of it; I took particular notice of him, for, 
as he used me in that way, I thought if ever I caught him on this 
side, I would try and use him in the same way. 

Calvin Wilson-Examined by the Attorney General.-I live in 
the town of Wilson, in the county of Niagara; I have seen the pri
soner at the bar, and am somewhat acquainted with him; I was in 
Canada in 1838; I owned and kept the ferry from Youngstown to 
the town of Niagara-it is the lowest ferry on the Niagara river; I 
saw the prisoner somewhere between the 4th and 15th January, 1838, 
at the house of James Miller, a public house in the village of Niagara; 
there was quite a nllmber of people with him; I knew a young man 
of the name of Raincock, who was with him; I saw Mr. Miller pass
ing in and out; I think John Mozier was there; I suppose I saw a 
young man named Meredith that I wanted to see, and a man called 
Elmsley; they were in a sitting-room in the public house. Mr. 
Raincock brought up the subject of the destruction of the Caroline, 
and how many were killed, murdered, or burnt; this Mr. McLeod 
then replied, he did not think there were more than three or four; 
he did not know but there might be five. One thing, he said, he 

10 



74 GOULD'S REPORTER. 

did know that one" damned Yankee" or "damned rebel," got shot 
on the wharf· Mozier did not say any thing, if it was Mozier"; I don't 
recollect Eh~sley saying anything:; I believe I am sure the pr~soner 
said very near the words I have given; I have no doubt the prIsoner 
is the man. 

Cross-examined by Mr. SPENcER-Ra~ncock had formerly been a 
custom-house collector at the Canada sIde; I understood Mr. Mere
dith had assumed the station of Mr. Raincock, whom I had known a 
year and a half; the last time I saw him was a few days after .t~at; 
I recollect the time, because, for above a week, we were prohibIted 
from landino-· the prohibition commenced on the 6th; I had never 
spoken to McLeod but I had seen him frequently, and knew him 
very well; I am jus~ as sure that I saw him there as I am that I saw 
Raincock; and as sure of Rail1cock as of l\f!:cLeod; I am sure they 
were both there; I don't know that I said any thing except to ask if Mr. 
Meredith was to be the collector of the port; I inquired from Rain
cock; I had heard that Meredith was appointed, and Raincock told 
me he was; Raincock did not run away from Canada before Mere
dith was appointed; I don't think he ran away to Europe before the 
Caroline was burned; he was there that night; I have heard that he 
did run away; I think I saw him there after tht time; I believe I 
cannot tell any other conversation which I heard there; there was a 
good deal of talking; I was subpcenaed to come to Utica; I don't 
know but I mentioned at the time that I had heard the conversation; 
I mentioned it to Christopher Herring; he lives at Niagara; I have 
not taken a great part in this" Patriot" matter. 

The ATTORNEY GENERAL objected to questions that were not spe
cific. 

NIr. SrENcER.-To the witness.-Have you belonged to a patriot 
lodge 1 That's specific. 

The ATTOItNEY GENERAL objected to the question. It would be ne
ces~ary .to go. into the rules and regulations of patriot lodges, and 
theIr objects, If such questions were to be put. 

Mr. SPENCER said he wished to know whether this man had taken 
part a&"ainst t~e authorities of,Canada, that he might show the state 
of feelIng whIch brings these witnesses here. 

Judg~ GRIDLEY advised Counsel to change the form of the question. 
The obJect c.oul~ be gained by other questions. 

The examInatIOn ;vas continued.-l have taken some interest in 
t~e moveme~ts agaInst Canada; since the destruction of the Caro
lIne, I have aIdcd the Canadian refugees by giving them what little I had 
to spare; at a .rough guess, I have given them two hundred dollars; 
I have entertaIned them .at my house; some were my namesakes. 

By J?dge GRIDLEy-SInCe that time I have given means to aid in 
promotIng an enterprise against Canada. 

By Mr. SPENCER-Have you entered into a concert to join parties 
to get up an enterprise against Canada 1 

Judge GRID~EY informed the witness that such an enter rise was 
an offence agamst the laws of this State and I·f th ·t P h h 
h · I ,e WI ness t oug t 

IS answer wou d tend to convict him h~ mj·ght d 1· 
W I d . ,. ec me to answer. 

ITNESS- eclme to answer, then. 
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Mr. SPENcER-Are you a member of any secret society, other than 
that of Freemasons 1 . 

Mr. HALL said that question was like the last. 
Judge GRIDLEY said he might refuse to answer for the reasons giv

en before. 
WITNESS-I refuse, then. 
The cross-examination was then continued-I don't think I have 

ever conversed with any body on the importance of getting McLeod 
convicted; I have never said that the conviction of McLeod would 
get the country into a war; I have never expressed to anyone a de
sire to have McLeod convicted; I should be willing for him to have 
a fair trial. 

By the ATTORNEY GENERAJ.-I think I have been desired not to talk 
with anyone respecting my testimony on this trial. 

Mr. SPENcER-Have yon entertained Benjamin Lett 1 
The ATTORNEY GENERAL objected to the question. 
Judge GRIDLEy-If he has entertained and protected him, it is an 

offence, punishable by indictment, and therefore he may refuse; 
otherwise it is evidence, as it shows strong feeling. 

ATTORNEY GENERAL-If he answers the question, 1 may ask him 
questions respecting Lett's history, and the circumstances which 
operated on his sympathy. 

WITNESS-I refuse to answer. He also declmed answering whe
ther he knew Lett. 

Cross-examination continued-Mr. Buck subprenaed me here; I am 
rather a poor man; when I contributed the $200 I had more than I 
have now; I have a family. 

The Court now took a recess for dinner, it being one o'clock 
The Court was again opened at two o'clock. 
Elijah D. Eifnel' examined by the ATTORNEY GEKERAL-I live at 

Buffalo; I recollect the Caroline steamboat; I was on board the boat 
while she was at Schlosser; I went to endeavor to get accommoda
tion for the night; this was in the afternoon about two or four 
o'clock; I said to the persons on board, how do you expect to defend 
this boat if she should be attacked 1 The reply was, they were a 
ferry boat, and were not allowed to carry arms; I saw persons go on 
board with arms, but I did not see that the boat was armed; I was a 
dept. marshal; 1 saw no arms in the possession of citizens; the persons 
who had arms told me they were from Canada; they were dressed 
as Canadians; they told me they were going a hunting; the United 
States Marshal had appointed a large number of marshals, and I sup
pose all those appointed were ready to go on any duty on which they 
might have been directed. 

Cross-examined by Mr. SPENCER-I don't think Navy Island was 
good hunting ground then; the commander of Navy Island, General 
Van Renssellaer, was reputed to be an American; General Suther
land was there occasionally; I don't remember how many stand of 
arms were taken from Buffalo. 

The ATTORNEY GENERAL objected to evidence being given on this 
point. 

Mr. BRADLEY said the ATTORNEY GENERAL had endeavored to show 
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by this witness that marshals were appoi~ted t? preserve neytrality, 
and that they were efficient; and the pnsoner s Counsel wished to 
show that 200 stand of arms were taken from Buffalo and conveyed 
to the Idand. 

Cross-examination resumed-Immediately after we heard of the 
movements of the patriots on our shore, and .before the ?urning of 
the Caroline the arms were stolen; I went with the Shenff, and we 
found Suthe'rland and others with arms in their hands; the Sheriff 
took them and other arms which were found; they were half a car 
full· I have only hearsay knowledge that the arms were taken back 
to Buffalo, and were again stolen; those were the only arms and 
munitions of war that I was aware were taken from Buffalo; I know 
nothing but newspaper report about the Batavia ~l'senal. 

Seth Hinman-examined by Mr. W oods-I reSide at Youngstown, 
Niagara county; I was in Chippewa in December, 1837; I ha~ work
ed there at the joiner business; I was there when the Carolme was 
destroyed; I knew Alexander McLeod; I had seen him repeatedly; 
I saw him the uight that the Caroline was destroyed, at Mr. Davis's, 
between seven and nine o'clock; I saw him pass through the bar
room; there were a good many people there; he passed out; I 
could not say that he was armed; I saw him the next morning near 
Mr. Davis's, a little before sunrise. There was not a crowd of men 
around him when I saw him; he was in the street neal' Davis's, go
ing towards Davis's; it was very early in the morning; four men 
came in to get something to drink where I attended bar, before light, 
and they told me of the destruction of the Caroline; I went down 
to hear the news, as Davis's was the place where they met. 

Cross-examined by Mr_ SPENCER-l live now at Youugstown, Nia
gara county; I attended bar for Patrick Cameron, eighty or a hundred 
rods from D,avis's; I went to Davis's to hear the news; 1 saw a great 
many people there on the evening I have mentioned; there were a 
great many soldiers there; the reason for noticing McLeod was that 
1 had seen him arrest people and the way in which he did it; and 
when I saw him I noticed him; I was sworn before Squire Bell· I did 
not then say a~y thing. about seeing him that morning; I did not 
then recollect It; I beheve I mentioned it to Mr. Corson; I don't 
know that t.here was counsel for the people before Squire Bell; I 
swore then ~t was between seven and eight o'clock that I saw Mc
Leod that. mgh~ ; I nev~r was a?le to give any thing to the patriots; 
I never al~ed m secret.mg Benjamin Lett, nor did I ever ferry him 
acr?ss a nver; [ declme answering whether I belong to a secret 
society. 

The ATTORNEY GENERAL objected to the question and insinuated 
that t~e c,ounsel for the prisoner was endeavoring to' elicit testimony 
on thiS tnal for other purposes. 

Mr: S!,ENCER said it was not the first time that the learned Counsel 
had m~muated that we were taking testimony for other purposes' 
and I rIse now to say to him, in presence of the Court and this audi~ 
ence? th~t I am .here defending Alexander McLeod, as his Counsel, 
on .hls trIal for hf~. I purpose to put no enquiry, to elicit no fact, 
whICh has not a direct tendency upon this question. I am not here 
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for the United States Government, to ascertain facts for the use of 
the Government, which the Attorney General would imply. If I 
know any thing about the defence of a man on trial for his life, it 
depends essentially upon the very kind of testimony which we are 
seeking to elicit; and I would ask the Attorney General whether he 
supposes that an intelligent, law-observing people will as readily be
lieve those who are contribllting their means, their influence and 
their feelings, in behalf of those who would make war upon the fron
tier, by sacrificing the individual now on trial, as they would Mr. 
Effner, a reputable citizen from Buffalo 1 Does any man believe that 
Wilson and others will command belief like Effner 1 He is not as 
well acquainted with an Oneida jury as I am, who believes any such 
thing. N ow, sir, I propose to ask this question of this witness and 
some others, to show that they are connected throughout with this 
movement; and I have some reason to believe that in this movement 
they are connected from the forty-fifth degree of north latitude to 
the entrance into Lake Huron; that the witness is one of those who 
have been engaged throughout in this movement, for the purpose of 
disturbing Canada, and dislodging it from the British Government. 
The objection is a novel one. Does the Attorney General suppose 
that Wilson, the keeper of the ferry, who would take Benjamin Lett 
back and forth as often as he pleased, without fee or reward, will 
command respect and confidence like Mr. Effner, and others of re
spectability 1 I propose to show by this witness that he is connect
ed with this whole movement-that he has contributed, and been in 
concert with these persons, to furnish evidence to convict McLeod
and if need be, it could be proven by the Attorney General and Dis
trict Attorney-because I am in possession of the facts, that they 
have been in correspondence with them-gi"ing letters to both these 
officers, as to McLeod's crossing the river, or that he went into the 
boats. May we not, then, show that they are connected with this 
matter, and see if they will command belief 1 I will not shrink in 
bringing out proof in favor of a man whom I believe to be falsely ac
cused; having no participation whatever in the affair. I do not be
lieve one single word of his guilt, and I will convince the wodd that 
I have warrant for my belief and scepticism. It is, that these men, 
who have been acting in concert, have not been able to command re
spect upon me, or disbelief before this jury; and if they would tell 
the truth, they would say that it is their heart's desire to effect the 
conviction of McLeod, guilty or innocent-that their other desires 
may be gratified. 

The ATTORNEY GENERAL thought the remarks of the learned gen
tleman somewhat extraordinary. The time will soon come, said he, 
when these remarks will be in place and proper; perhaps they are 
not so much so now. He would advert to the fact, which he had 
discovered, as had also the jury, that the learned Counsel had come 
here prepared to believe, that every witness on the part of the peo
ple, had come to perjure himself; and a system of cross-examination 
has been adopted, which, under any other circumstances, would not 
be permitted. He had not objected to this course as often as his 
duty required, though he had observed that whenever a witness took 
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the stand there was a sneer. The learned gentleman believed in 
his heart,' as he says, weeks and months ago-and I am of the same 
opinion, that we mig~t bring the best man, and of the be?t reputation 
in the country, and hIS character would be as black as mght the mo· 
ment he takes the witness stand. The Attorney General would fur· 
ther remark that he had been gratified to hear the learned Counsel 
disclaim th;t he had any ulterior object, either to procure testimony 
for the United States, or any other Government; and he hoped the 
learned gentleman would unite with him in endeavoring to keep the 
testimony within legitimate limits, with a view of testing the know. 
ledge and the honesty of the witness. I should not respect him, if 
in defending the life of a citizen, he did not go to the extreme of 
duty required of him; but, beyond that, I hope he will not .insist. I 
will further remark, that it seems to me premature to comment upon 
a witness for the purpose of prejudicing or impeaching him. If the 
witness is a perjured witness, it is most unaccountable to me that he 
did not tell the easiest lie he could tell to convict him. When we 
come to the summing up, all these matters can be brought before 
the jury. 

The COURT remarked, that no testimony would be here admitted 
which was not in strict conformity to every day practice. To show 
that the feelings of a witness are enlisted is entirely proper-to show 
t~at he has been active, or that he indulges strong feelings, is so in· 
tlmately connected, as to be admissable, under suitable restriction. 

Examination resumed.-I am not a member of any association 
against the Canadas. 

Judge GRlDLEY.-Have you been, since the movements against 
Canada 1 

The witness was silent . 
. Judge GRIDLEY.-Yo~ are not asked if you have been busy in get

tmg up s~c~ an enterprIse, but whether you were a member of such 
an assocIatIOn. 

Mr. SPENcER.-Have you heard of Hunter's Lodges 1 
I have. 
Did you attend them 1 
Yes. 
How many times 1 
Twice or three times 
Where 1 
A~ Niagara Falls, t~o or .three years ago. 
DI~ you hear anythmg saId about procuring fire-arms 1 
I dId not. 
How did you pass the creek to Davis's h . 1 D'd 

h t at mg It- 1 you bO'ive 
t e countersign 1 

I did not. 

By the ATTO~NEY GENERAL.-Is this association organized for the 
purpose of gettm~ up war against Canada 1 

I am not suffiCIently acquainted with them to say 
Are those Lodges in existence now 1 . 
Not that I know of. . 
Examination continued -I came back to thO 'd 

• • IS SI e to go to work, 
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for businE'ss wa% broken up by the troubles; I have no doubt about 
seeing the prboller that morning; it was early in the morning. 

Sarles Yates-examined by Mr. WooDs.-I reside in the west 
part of the town of Clarkson, Monroe County; I lived in Canada 
when the Caroline was destroyed, about 100 miles from Toronto, 
down the Lake; I don't know that ever I saw McLeod to know him 
but once before; that was in Niagara gaol, Lockport, Niagara 
County; I believe it was last April; I could not say that 1 had seen 
him before that; I have been to Queenston several times; 1 was 
there in the latter part of the winter of 1839, for the first time; 
I cannot say positively that I saw him; I was in the public house 
where there were persons taking something to drink; one said 
this is something like the night after the burning of the Caroline; 
another said, yes, damn them, we gave them" aleck," and I should 
like another job of the same kind; I was told lVIr:Leod was the 
person who made that· observation. 

Mr. SPENcER.-I hope the Jury will have sense enough to know 
that is not evidence. 

Judge GRIDLEY said he had heard much that was not evidence, 
and he regretted to hear it. Counsel should avail themselves of 
the rules of evidence. 

The witness was asked if he saw McLeod there, and he said he 
did not recollect; he did not appear to know him at all. 

William W. Caswell-examined by Mr. W oODs.-I reside at 
Buffalo and have lived there nearly three years; I resided at Chip
pewa when the Caroline was destroyed; I know McLeod; I had 
known him some two years before the Navy ISland affair; I saw him 
at Chippewa about 9 o'clock of the night on which the Caroline was 
destroyed; he was going from Davis's towards Macklem's; I did not 
see him again that night; I saw a number of men collected together, 
and a man with whom I was acquainted told me there was something 
going to take place; I thought they were going to attar:k Navy 
Island; I saw the Caroline on fire; I saw McLeod a few minutes 
before sunrise the next morning on Mr. Davis's stoop; there was 
quite a number there; he came from towards the barn when I first 
saw him; I heard him talking with some others about going to cut 
out the Caroline and the way it was done; they talked about it 
being done pretty cleverly; they talked that they had made the 
damned rebels run when they came; there appeared to be two or 
three of the company there; ·one said he saw a man lie dead on the 
dock; and he added "damn him, he'll never come back to annoy 
us;" I don't know whether that was McLeod or the man that was 
with him; he had a pistol in his hand; it is three mil~s across the 
river there to Schlosser; it may be a little shorter at the lower end 
of Navy Island, but it is usually called three. 

Cross-examined by Mr. SPENCER-I know Mr. Corson; I saw him 
often in Canada. I left Canada in March, 1838, and went to Buffalo. 
I have had nothing to do with the Canada affairs; I follow the Lake; 
I have been mate of a steamboat this season; I talked with Mr. 
Corson on the subject; I asked him if those depositions taken In 

Canada would come up against positive witnesses; he said he did 
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not know' he then asked me if I saw McLeod and • .1 mud 1 did the 
next mording; he told ~e that he saw him that morning; I only 
saw McLeod once that mght; as, he went through the door I knew 
him' I should have known him ten feet from him; I had been told 
they' were going to attack N~vy Island that nig:h;, and I had some 
curiosity to know who was gomg; I went to DaVIS S ~o see what was 
O"oinO" on' I went on the stoop as McLeod was gomg off. There 
b b' • h are two windows III the bar room that come out on t e stoop; the 
light of the door or windows shone so that I could see McLeod; he 
went off pretty much in front of the door; I started. the next morn
ing before it was cleverly light to .hear what was gomg on! I went 
down every morning, almost, durmg the Navy Island affair; I saw 
Col. Clark and Col. McNab; Col. McNab's quarters were in Mack
lem's dwelling; I noticed McLeod because I knew he had been 
engaged in the concern; I saw him in company with others who 
were in it. Mr. Smith told me the night befo:re that they were going 
to do something; I thought it was to attack Navy Island. I saw 
}lcLeod there-I did not see him with any arms; I saw the Captain 
of the Artillery the next morning or the morning following; I saw 
Captain John Mozier the morning after the Caroline was burned. I 
saw an Englishman they called Byron, who went over . 

.Jinson D. Quinby-examined by Mr. HAWLEY.-I reside in the 
town of Columbus, Warren county, Pa. In December, 1837, I 
resided two miles from Chippewa village: I recollect the destruction 
of the Caroline; I then knew McLeod by sight; I was not intimately 
acquainted with him; I think I saw him on the night of the burning 
of the Caroline, at Mr .. Davis's, in Chippewa, about 8 o'clock; he 
was coming out of the bar-room as I was going in; I saw him again 
the next morning, about sunrise, near Mr. Davis's house; it was not 
far from the end of the bridge that crosses Chippewa creek. I didn't 
know any body w'ith him; there were some that they call the Coburg 
troops; I think he had a belt on, but I am not sure that he had any 
thing hung to it; some one came across the bridO'e, and asked how 
they made it go last night; he said they made it go very well; he 
said we killed two of the damned Yankees and destroyed the boat; 
he th~n remarked he had Yankee blood on his sleeve; I saw a.light 
that l1lght, but I was not near enough to know it was the liO'ht of 
the Caroline. 0 

Cross-examined by Mr. SPENCER,-I live at Columbus and about 
three or four miles from Lottsville ; I ~ever lived in Lottsville but I 
know man~ that live there.i the patriot war was the principal 'cause 
o~ my leavmg Canada; I dl.d not take part in that matter, nor have I 
smce; I canOle here as a WItness at the solicitation of others; Mr. 
Love, at Buffalo, can~e ; he was at my house a week ago last Friday; 
I had never known him before; I had a letter a week before brought 
t? me; the Attorney General had written to Mr, Grosvenor who 
lIves near Lottsvill~; someb~dy had informed the Attorney G~neral 
that I kn~w somethmg about It; Mr. Grosvenor is under Indictment; 
1 went. directly to. Pennsylvania when I left Canada; I made an 
affidavI,t before SqUire Woodin; I have no knowledge of ever having 
told thIS story to Grosvenor i I told it to others; Mr. Love paid my 
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expenses to Buffalo from Pennsylvania, and there I received $10 
from Mr. Hawley; that did not quite pay my expenses, but I have 
had a promise of having my expenses paid and reasonable wages; I 
was in Chippewa the day the Caroline was destroyed, with some 
hay j I think the government had the hay; I don't recollect seeing 
McLeod until the evening; he was a man I was not in the habit of see
ing, and that was one reason why I recollect seeing him, better than I 
should those I was in the habit of seeing, and the conversation the 
next morning brought him to my recollection; on the night on 
which I saw him he passed out from the bar; I was down the next 
morning, because I heard they were going to pay money, and I had 
a demand against the Commissary; I had staid that night at Mr. 
Pettits's, about a mile out of the village j he is a farmer j I did not 
expect to get money from the Commissary before sunrise; I did not 
know who came up and spoke to McLeod that morning j 1 was going 
to the Commissary's office, when I was crossing the bridge j it was 
about sunrise j I don't know that I expected to find the Commissary in 
at that hour of the morning. 

By the COURT.-My intention was to be at the office, ready to do 
my business; I did not know but there might be some of the clerks 
there. 

Justus F. P. Stevens-examined by the ATTORNEY GENERAL. 
live in Orleans county, in the town of Gaines j I was in Chippewa 
the night the Caroline was destroyed; I know the prisoner j I saw 
him there that night j I have known the prisoner since the fall of 
'36; I have seen him six or eight times j I have never had any con
versation with him since the first time I saw him; I saw him at Chip
pewa, not a great ways from ten to eleven o'clock, on the night the 
Caroline was destroyed. When I first saw him that night he was 
very near the Niagara river. There is a canal or race, and it was 
some fifteen rods from the head of that cut that I saw him. He was 
there with a number of others; they were about getting into some 
boats; they got into them and went off; I think I saw the prisoner 
get into a boat; I am positive of it. At one time I was within five 
or six feet of them; part of the men were armed; the prisoner 
was armed; they rather layed up the river, off from the shore j they 
went out of sight; they started off from the head of the cut to get 
into the river; I saw three boats; I saw the prisoner next, a little 
above where they started from, pretty near the shore j the boats 
were returning to the shore j there were some rails burning there; 
this, I think, was not far from three o'clock, and four or five hours 
after I saw them embark. McLeod came ashore there; three boats, 
the same number that went off, came ashore there j after they left 
the boat, they went to Davis' tavern; the point where McLeod dis
embarked was four or five rods above the head of the cut. 

Mr. SPENCER declined cross-examining him. 
Several other witnesses were called, but did not answer. 
Judge GRIDLEY said it was very desirable that the witnesses should 

be found, as, if possible, this cause must be finished this week. It 
would be very unfortunate if the Jury should have to be kept to
gether on Sunday. 

11 
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Mr. HAWLEY was examined to show that due dilige~ce had been 
made to procure persons whose names h~d been ~entlOned.' as wit
nesses. This was offered that counsel m summmg up J?Ig:ht not 
make use of the non-production of those persons to preJudIce the 
case. 

The court here took a recess for tea. 
The court re-assembled at seven o'clock to hold a night session, 

for the purpose of completing the case for the prosecution, if possi-' 
ble. It was, however, understood that ce:tain witnesses had not yet 
arrived for whom attachments had been Issued, but JUDGE GRIDLEY 
said he' would take their testimony when they did arrive. His de
sire was to complete the case that week, if it could possibly be accom
plished. 

Mr. WOODS stated to the court that sickness in his family, which 
was likely to terminate fatally, called him home. ~e made ~his 
statement that it might not be imagined he ab~ndoned hIs du~y ,wIth
out good and sufficient cause; but he was satIsfied the pubhc mter
ests would not suffer so long as the case was in such hands as those 
of the counsel who were associated with him. 

The ATTORNEY GENERAL regretted the necessity which called the 
District Attorney home, but he was satisfied the cause was sufficient, 
and that it was his duty to go. He should feel the loss of the Dis
trict Attorney's valuable assistance in the progress of the case, and 
in the summing up ; but perhaps the District Attorney for this county, 
Mr. Jenkins, would take his place. 

Judge GRIDLEY said he had been advised of the state of Mr. 
Woods' family, and he deemed the cause sufficient to justify his ab
sence. 

Leonard .J1nson was called and examined by the ATTORNEY GENE
RAL-I am a carpenter, and live at Lockport; I \\ as at Chippewa in 
Dec, 1837, and remember the expedition against the Caroline; in 
the night, the sentinel in front of the house called me up, and I saw 
the light of the Caroline burning; I was sleeping at Smith's house; 
early in the morning I went over to Davis's, and saw a number of 
persons in the bar room, and among the company was Mr, McLeod; 
I knew McLeod, and had seen him frequently; I had seen him 
through that summer, perhaps, once a week, or oftener; he was 
generally known; he was deputy sheriff; I have no doubt that he 
wa~ there th~t morning; he was standing by the side of the bar; I 
belIeve the lIghts had been blown out; it was just at the break of 
day; th,e r?om was full all round; it was a large room; he had just 
been drmkmg, apparently; he had hold of a glass, and had his hand 
on the counter,; they wer~ all talking of the expedition they had 
been o~ th~t mght, and ~hlch had done the greatest crime; the per
sons wIth hun talked as If they had been on the eXfedition ' he said 
" I hav~ killed one ~a,n~ned, Yankee, and here's his blood,?' pulling 
out ~ pIstol and exhl,lntmg It, I ,don't recollect any thing else said 
by hIm; when he said he had kIlled a damned Yankee those that 
were there did not, contradict him, nor express surpris~, as though 
that ,was the first tIme th,ey had heard of his being there; when the 
sentmel called me, he saId, "they have cut out the boat and set her 
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on fire," or words to that effect; I drove Mr. Smith's team at that 
time; when the outbreak took place, there was no work in my busi
lless; I am a native of the United States, and was born in Albany 
county; I now work at my business; I am employed by Judge Por
ter's son. 

Cross-examined by Mr. SPENCER-I have no connection with the 
people on this side who are acting against Canada; I have feel
ing, but I suppose it is only such as any American citizen would. 
feel; I was examined on this subject before Squire Bell; I removed 
from Albany county at six years of age to Tioga County, after
wards to Ohio when I was 19 years of age; I afterwards travelled 
West to Incliana and Michigan; I was there about three weeks; I 
went on to Detroit and crossed over into Canada; I came out at 
Lundy's Lane on the Niagara River, and from there I went to Chip
pewa, where I arrived in January, 1837; I boarded at Philo Smith's 
tavern, and worked at my trade till the outbreak, about the 1st of 
December; I was a journeyman and worked for Mr. Corson, who 
has been sworn here; I stayed in Canada till September of 1838; 
I went then to Ohio and remained there, in Lorraine County, about a 
year; I worked at my trade there; I then ~ame back to Lockport, 
and remained there till last spring, when I went to Niagara Falls; 
the morning I first heard McLeod was taken I was at Lockport, and 
then for the first time I told what I knew about it; I went to Lewi,;
ton that same night; Lewiston is 21 or 22 miles from Lockport, the 
way I went; I arrived there about 10 o'clock; I went alone on 
horseback; it was about the 10th of November; the roads were 
pretty bad; I went as a witness at the request of Mr. Bell; I did not 
get a csubpcena, but I got a line from Philo Smith desiring me to 
corne down; I first told of this matter the morning before I went to 
Lewiston; I told it to Philo Smith just as I do now; he was then 
living at Lockport; he is the man who kept the tavern at Chippewa 
in 1837; Philo Smith testified in this matter; we had not talked it 
over at all; I went over to Davis's the morning I have mentioned, 
out of curiosity, the same as any body would have done; I believe 
[ spoke to no one; they were talking about the expedition, but I 
cannot tell what was said more than I have mentioned; I saw the 
blood on the breech of the pistol. 

By the ATTORNEY GENERAL-I went to Ohio in pursuit of employ
ment. 

ATTORNEY GENERAL--If the Court please, I rest here. 
Mr. SPENCER-I wish the Attorney General to understand my 

views of this case, if he rests, he cannot call evidence, to the main 
charge afterwards, but only in reply. 

The ATTORNEY GENERAL-I have endeavored to come up to the 
rule, and bring all my evidence up to it. I shall only call witnesses 
for the purpose of rebutting testimony, though other facts may come 
out. 

Mr. SPENCER said it must be understood that no cumulative evi
dence could be afterwards adduced. 

The JUDGE said it was very desirable that the cause should pro
ceed as fast as possible. He called upon Mr. Spencer to proceed. 
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MR. SPENCER'S OPENING- SPEECH. 

GENTLEMEN OF THE JURY: I will endeavor to open this defence in the 
manner which has just been suggested by his honor the Circuit Judge, be. 
cause it is precisely the way in which every defence should be opened, 
and from which the jury can best appreciate the evidence to be brought 
before them. I need scarcely say, that this is a case of no ordinary chao 
racter and importance. It is the first of the kind you have ever tried, or 
in all probability will be again called on to investigate. A solemn duty 
has devolved upon you, and I have not the smallest doubt that it will be 
fully and faithfully discharged. The defence which we intend to make is 
two.fold, and I will place it before you in its double aspect, thus early, in 
order that the court may be prepared to direct our conduct of the case as 
it may think proper. In the first place, then, we will inquire whether any 
murder has been committed at all by anybody; and secondly, whether, if 
that question be answered in the affirmative, Alexander McLeod was one 
of the murderers. The first portion of our defence we shall conduct with 
all deference to the opinion of the Supreme Court, which the learned Attor· 
ney.General referred to so fully in his opening. We are no strangers to 
that opinion, nor to the questions presented in the argument which drew 
forth that opinion: and if the learned gentleman opposite really supposes, 
as he said, that the counsel of the prisoner sustained a rebuke when that 

'opinion was delivered, I avail myself of this early opportunity to say, that 
the counsel have never felt the justice of that rebuke, and it yet remains to 
be shown that that opinion administered any just rebuke. There are some 
things in that opinion, which, when I first heard them within this very 
circle, fell upon my ear as a little strange; but there is also very much of 
that opinion to which I listened with great pleasure. That document is ably 
written: it contains the evidences of great research and profound legal 
learning, and it may present the sound law of the case. But whether it 
be the sound law of the case or not, and whether the learned Judge who 
now presides on this trial will so regard it, I know not, tut I feel bound to 
conduct this case on the broad grounds of what I consider the true princi. 
pIes of the law as applicable to it. We shall then, in the first place, after 
a few more facts shall have been made to appear in evidence before you, 
insist that there can be no such offence as that of murder proved as grow. 
ing out of the destruction of the steamboat Caroline. And here allow me 
to say, that in the whole course of my reading-limited, I admit, it has 
been-I never knew of a similar case. It is now for the first time that we 
see an individual acting under the authority and by the orders of the govern. 
ment whose subject he was, having been put on trial for obeying those 
orders. This is indeed a remarkable occurrence, almost at the end of the 
first half of the 19th century! As the counsel of Alexander McLeod then, 
I shall have occasion to contend that there can be no such thing as murder 
charged against any of the persons who formed the expedition sent to de. 
stroy the Caroline. And let me here add, that tlfe question as to whether 
that act was a justifiable procedure or not on the part of the British Pro. 
vincial Government cannot be entertained by you. The facts, gentlemen, 
to be adduced, will show that this party which made the attack up')n the 
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Caroline consisted of the crews of seven boats, six of them c?~taining eight persons and one containing nine, which we.r~ made up of BrItlsh pro· vincial soldiers then on duty at Chippewa, or Bntlsh naval o.~cers then on duty at Chippewa; that Colonel McNab ordered the expe?ltl?n; that he acted under the authority of Sir Francis Bond Head, t?e provl.ncwl governor, who directed them to seek out and destroy the CarolIne, whIch he then be. lieved to be in the employment of the party on Navy Island, who h~d there r;:lised the standard of revolt, fortified their camp, and opened theIr batte. ries on the Canadian shore. When this party was thus circumstanced, and at a season of the year when navi aation by any other vessel was extremely perilous that boat' came down fo~ the express purpose of being employed by the ~ccupants of Navy Island, and in the.ir service that ~oat was from day to day engaged. The boat was then as lIable to destructIOn at ~chl.o~. ser as if she h<ld been moored at Navy Island, so far as respected mdlVl. dml respon"ibility. Indeed, it was now proved that Schlosser was the very rendezvous of the party of the invaders of the island, or of those who were continually carried over to the island. We shall contend, then, that the boat, while at Schlosser, was there for as hostile a purpose as if at Navy Island, and that the British authorities were therefore as much justified in destroying her there, as if she had been at the latter place; and I ask every American citizen if he vvould have regarded the destruction of the boat at Navy Island as an offence? Might not the island have been justi. fiably invaded, and the persons on it taken prisoners and slaughtered, with. OEt the persons so invading it being chargeable with the crime of murder, or any other offence against the laws whatever ?-such proceeding being well known to and recognized by the laws of war. Whether the insur. gents on the island were right or wrong, is wholly immaterial. Whether the British Government had been tyrannical, and had driven thes~ people to desperation, is wholly immaterial. The Canadian subjects of Great Britain had seen fit to revolt, and, with the aid. of American citizens, had made open war in Canada; and whether they were right or wrong, it wa.s a war, and all the rights and immunities that belonged to those engaged in war, pertained to them. This is the broad ground on which we rest the case. . "\IVe will show to you, gentlemen, that the federal government of the Umted States took this view of the case; that they took cognizance of ~hi~ offence, and demanded reparation from the government of Great Brltall1,. ~n.d that at a later day the British government acknowledged the responsIbIlIty of that act, and declared that it was done in obedience to the British provincial government, and justified it as a necessary act for the protection of the subjects of Great Britain, then living in Canada. The federal government, then, un~er the constituti~n, had taken full cognizance of the whole mat~er, embracll1g not only the lIn-asion of our territory, but also the destructIon of the steamboat the property of one of our citizens and the taking away of the life of another. All, all those consideration~ were presented to the notice of Great Britain, and our (Tovernment mind. ful of t~e nati?n's ~ights and ready to vindicate them, had demanded full and .ent?r~ satIsfactIon for the injury which our country has received. But the IndIVIdual who formed part of that public force of Great Britain stands excused.' as he alway~ in~s.t, from all the consequences of his action under those olde:s. As an ~ndlVld.ual offender he is not answerable to any tribu, nal: Passll1g from thIS, I wIll now take up another branch of the case in whIch I am well persuaded the intelligent Judge who presides here ~nd 
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myself shall have no difference of opinion-whatever may be our respective 
views of the other feature of the case, and that is the point as. to whether 
McLeod had any thing to do with this transaction or not. I am willing 
and I intend to call your attention more minutely to the evidence sustaining 
that ground of defence, than to that pertaining to the other position which 
we have assumed; because the evidence sustaining the latter is not in any 
degree susceptible of dispute. Every word of evidence given on the part 
of the prosecution has gone to establish our case, and what is yet to come 
will only confirm what has been shown already. But the point to which 
I call you now is, that Alexander McLeod had no more to do with the de
structionof the Caroline or with tbe killing of Durfee than either of you, 
gentlemen of the jury-not any more. And I speak with knowledge of 
the facts, and will satisfy you that what I have now said is fully and lite
rally true. I confess that I am somewhat surprised by the results of this 
trial which we have yet seen. I anticipated much greater strength on the 
part of the prosecutiou. I will say to the Attorney.General, if I am ho
nored with his audience-I wIll say to his associate that I am astonished 
at the feebleness of their cause, conducted as it has been with such an ar
ray of talent. Without making any extravagant pretensions to that sort of 
skill in matters of this kind, yet I would venture fearlessly to enter on the 
argument on the evidence as it is now before you, without the slightest 
dread of a verdict against my client. But I am not at liberty to play at 
haphazard in such a case as this. I am here to defend a man whose life 
is dear to him as yours is to you, and to whom you are bound to give a fair 
trial, a patient hearing, and a faithful and impartial verdict, just as much 
as if he were an American citizen. I ask no favor at your hands because 
he is a foreigner. We expect nothing whatever from your hands on ac
count of the difficulty in which your verdict may place the governments of 
the two countries. We ask only that you will listen to the evidence, cau
tiously weigh it, and then pronou:lce whether Alexander McLeod is a 
murderer or not. First, then, we will lay before you a mass of evidence 
taken by commissions, under the order of the Supreme Court, and which, 
singular as it is, have been attended to in the execntion by gentlemen on 
both sides. And here let me remarK that the opposite counsel have en
joyed all the advantages whIch a perfect knowledge of our whole case from 
beginning to end could afford, whilst we have been kept in most profound 
ignorance of theirs. Yes, had they enclosed their case in the hecatombs of 
Egypt, it could not have been more religiously concealed from our view. 
None of the new witnesses, who are relied on to sustain the prosecution, 
went before the grand jury. There may be a few exceptions, but I believe 
my assertion will be found to be correct. And permit me to add, that in 
my judgment, if this case were tried as often as the moon changes, new 
witnesses could be found to prove the case as strong as it has been now 
presented on this trial. But the commissions have been returned, and the 
evidence will be read before you. With a great deal of pains and perse. 
verance, my respected colleague succeeded in finding some men, more or 
less, who were on board each of the boats which formed the expedition 
against the Caroline. Twelve or so of our witnesses are of this descrip
tion. First, on the part of the defence, we have Colonel McNab, who 
proves the issuing of the orders to Captain Drew, the individual who had 
charge of the expedition. Colonel McNab states that the expedition, when 
planned, was a profound secret, unknown t.o any except himself and one 
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or two confidential officers. The party collected on the shore, and went on 
board the boats, and then the purpos~ of t,he expedition was declared, ~~en the party was on its way to accomplIsh Its object. When the expedItIon retu!'l1ed Colonel McNab ordered a list of all the men engaged in the ex. pedition ;0 be made out intendinO' to bcstow upon them some mark of ap. probation for their ha;dihood a~d successful conduct ?f the exp~dition. And here let me say, that however we may regard thIS transa,ctlOn, the Provincial Govel'l1ment of Canada looked on that as a gallant achwvement. But whether they rightfully or wrongfully appreci~ted the ,undertaking is perfectly indifferent to us, To return, howevcr; Il1 the lIsts thus made out the name of McLeod, either Alexander or Angus, does not appear, Th~y refused to give us that list, for very proper reasons, in order that no person should be exposed by its publication, except who were already well known, or who had voluntarily come forward and avowed themselves, ColoneL McNab also says that he was on the shore when the expedition embarked, and that he did not see McLeod, whom he knew most intimately, Then every boat's crew wcre acquainted with each other, and they respec. tively testify that McLeod was not among them. And it was surely likely that the members of every little party knew each other. The boat which Drew was in had nine men in it, and he says that on the return of the boat to the Canada shore all the names of the men were taken down, and the name of McLeod is not amongst them. Captain Drew further says that he never heard that McLeod was in that expedition. He says that he knew every man in his boat, and that McLeod was not in it. Other per. sons who went in some ,of the others were also examined, and say that IHcLeod was not in them. And you and I know, gentlemen of the jury, that those who were going in small boats on an attacking party, to stand or fall together, or be perhaps cast into the current of the Niagara, would be likely to know each other. And when they say that Alexander McLeod was not one of the party, you will believe it. This is in substance the evidence which we have taken on commission, and that will be first laid before YOl: in our defence. You will listen to that reading with attention, although It may not be so satisfactory as the evidence of witnesses who ',..-ill be before you personally. We shall next have the satisfaction of producing living witnesses, alld more than one who will speak of what they themselves knew ancl what came under their own observation. These witnesses speak of the matter, under circumstances which admitted of no m~stake. And we will also show you how easily men can sometimes be Im~take~. One of the ,witnesses (Wilson) will give you a conversation with RamcocK about the tIme of the burning of the Caroline. Now we will show you th;t Raincock left that country in the early part of the year, be. tween the 1ut~ an~ 20th of June. A respectable man, named Hamilton, who was ,mamed 111 January, 1837, and left Canada for England, and was gone until the fall of 1837, then came back before the outbreak in Ca. nada, and this man Raincock had been then gone so 1000', that Hamilton was a~ked had h~ not seen him while he was in England. With respect to QUll1by, we WIll show you that a short time ago a letter was received by the postmaster her,e, from ~ ge~tleman of respectability in Warren count;:, P~" w~o, hearll1g of Qlllnby s intention to come here as a witness, an~ knowmg, hI,S charac,ter, wrote a warning as to his worthlessness; and actll1g on thIS !l1fOrmatlOn, I wrote to the worthy citizen there who has come here to speak of Quinby's character. This Quinby, you recollect, 
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is the fellow who sold his load of hay, and went to get payment before 
day-light of the commissary. We will then show you, gentlemen, that 
:McLeod was at Chippewa, in Davis's tavern, on the day of the destruction 
of the Caroline; that he went to bed early, as he was fatigued, having been 
one of the party who rowed round Navy Island. He remained in bed till sun
down, when he rose. ~ e will then show Y0L! that he went in company with 
Mr. "William Press, then living at Niagara, and now keeping tbe Hamilton 
House, in Hamilton, Ca,pada; and in his company McLeod left Davis's ta
vern, and rode to Stamford, about four miles distant, in a very bad state 
of the roads, where he got out of his wagon, concluding that he would 
tarry over night with Capt. John Morrison, a retired British officer in Ca
nada. He left Chippewa in company with Mr. Press after dark on that 
day. Well, he got out, and went into Capt. Morrison's, and we will show 
by that gentleman's evidence that McLeod came to his house; that they 
sat and conversed till about midnight; that they then retired to bed; that he 
(Capt. "Morrison) rose early in the morning, as was his cLlstom; that Mrs. 
Morrison arose, and their son, a little boy of 15 years of age; that the lad 
went down to the gate in front of the house; tbat he saw tbere two gen
tlemen, who stopped as they passed, and asked the lad to call his father; 
that Capt. Morrison went down and there found some one whom I do not 
now remember, with a Colonel Cameron, who Jives at Toronto, and is an 
elderly gentleman, and is not able to be here, but whom we bave examined 
by commission; that these gentlemen asked Morrison if he had heard the 
news, and on receiving his reply in the negative, they told him of the 
burning of the Caroline, and gave him as a trophy a fragment of the boat 
which they had found in an eddy below the Falls. Captain Morrison re
turned to the house and found Mr. McLeod at his toilet, and to him he told 
tbe intelligence he had just received; and McLeod imrnediately called for 
his horse, in order to go away, but Mrs. Morrison requested him to wait 
for breakfast, which he did, and then mounted his horse and rode to Chip
pewa. Mrs. Morrison, who is an intelligent lady, will tell you, among 
other circumstances, that McLeod's boots were wet when he arrived there 
the evening before, and were set near the kitchen fire, and were still there 
and dry in the morning. The son will also tell you that he brought the 
horse out of the stable, and that McLeod went away on it. 

There is also a step-daughter of Mrs. Morrison's, who did not see McLeod 
when he first came, but saw him soon after at supper, and also the next 
morning, and fixes the time beyond all controversy. 

To recur to the evidence of Mr. Press. He said he was at Chippewa 
but once; that he lived at Niagara and kept a public-house, and that the 
day he went to Chippewa was on the 29th December, and that he knows it 
was that day because h~ took passengers with him, whose names are in 
his books, and also the amount, four or five dollars, which they paid him 
for taking them to Chippewa. He will also tell you that he heard of the 
destruction of the Caroline on the morning of the 29th of December, so 
that the time will be fixed beyond all dispute. 

This evidence takes McLeod from Chippewa the evening of the night on 
which the Caroline was destroyed, and leaves him at. Morrison's in the 
morning. When he left Morrison's he made towards the Falls. A little 
way from the Pavilion, he fell in company with a Mr. Gilkinson, who was 
in the army of the government. He and McLeod rode from the Pa
vilion to Chippewa, and the destruction of the Caroline was a subject of 

12 
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conversation between them; for it had been agreed between them that if 
any thing was to be done in relation to her ther would par~ici~ate in it. 
And now it had been done, and they had nothIng to do wIth It. They 
rode then up the Niagara river to where .Captain .Usher lived, and while 
they were aoing along the shore of the Niagara nver, they were fired at 
repeatedly ~ ten or a dozen shots being fired at them, and one of them was 
picked up and given to McLeod when passing back. While going from 
the pavilion, they met another person, J oh11 McLean, now of New York. 
He was riding towards Niagara Falls and met McLeod, whom he knew 
well. Mr. McLean had not gone to rest when he heard the cry of fire, 
and looked out and saw the flames. 

If this testimony is sufficient, we will be relieved from embarrass. 
ment as to the question, whether there was any murder committed at all. 
And you, as American citizens, will rejoice that you can acquit Alexander 
McLeod as an innocent man; and I know it will rejoice you, as honest 
men, to be able to say, Alexander McLeod is as innocent of that imputed 
murder as any man among you. 

If this evidence is 'sufficient, what becomes of the evidence on which the 
prosecution rests. You must either say that those witnesses fabricated their 
stories, or their heated imaginations led them into error,-while on our 
side the witnesses saw McLeod, not at the break of day nor in the dark. 
ness of midnight, but were with him from the time he left Chippewa. 
,;Vith them it is either perjury or all truth, and if it is all truth you can 
have no difficulty in pronouncing that verdict due to the nation of which 
he is a subject, and due to the American people. And with that verdict 
we will say, we are satisfied. ' 

~t the close of tl:e learned gentleman's remarks, the court adjourned 
untIl Thursday mormng at 15 minutes to 8 o'clock. 
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FOURTH DAY;S PROCEEDINGS. 

Judge Gridley remarked, on the opening of the court, that as the very 
earnest desire expressed by him to terminatc the cause this week, might 
possibly induce the counsel on each side to reslric:t themselves perhaps 
more closely than if he had not made such an intimation, he would remark, 
that however desirable it might be to conclude the cause this week, and 
however anxious he was to avoid keeping the jury in this case out over 
Sunday, he did not wish the counsel so to limit themselves as to be doing 
injustice to either side. He presumed, of course, they would make every 
reasonable effort to close the cause this weE'k, bllt if that could not L,' 
effected without doing such injustice, the case would of necessity go over 
into the following week. 

Mr. Hall said, that he had no doubt that the counsel on botl1 sides were 
extremely anxious to bring the trial to a close this week. It was a trial 
of very great importance, and one which had excited such universal in
terest, that the counsel might feel bound to take greater latitude in the pro
secution of it than under ordinary circumstances. It was expected ofthelll, 
that all the circumstances connected with the transaction would be fully 
developed, and the people would be disappointed if they were not. For 
his own part he would endeavor to throw no obstacle in the way of bring
ing the cause to a close at the earliest possible hour, but it was more thall 
doubtful, if the desire of all parties to close it this week could be attained. 

The counsel for the defence than commenced the examination of wit
nesses on behalf of the accused, and called to the stand 

Alexander C. Hamilton, Esq., who was examined by Mr. Spencer, to 
contradict one of the witnesses for the prosecution, who deposed to a con
,"ersation between him and Raincock and McLeod, after the affair of the 
Caroline. 

I reside at Niagara, U. C., and have resided there since the summer of 
'35, excepting some partial absence. I knew William Raincock very well ; 
he was deputy collector of the customs at Port Niagara; cannot say the 
exact period he left Canada, but he was not at Niagara in the month of 
Noyember, 1837; I recollect the date from my own marriage, which took 
place about that time. I went to England in January '37, and when I re
turned in the beginning of November, or the last of October, he was not 
there. I took my wife with me to England; I had been very intimate 
with him; to my knowledge he has not been in Canada since, and could 
not have been there without my knowing it, I think; he went to England 
I understood when he left Canada; the outbreak occurred after I returned 
from England. 

Cross-examined-He was deputy collector of customs at Niagara; the 
office is just opposite the ferry; the principal collector was Thomas 
McCormick-is so still; Raincock did not do buisness at the office of the 
principal collector; McCormick only sees that the accounts are correct; I 
had known Raincock since the summer of '35; he was a native of England ; 
he was pnrser of the steamboat Cobourg, when I first knew him; I cannot 
~ay which party he belonged to, and I dont't know that he took part with 
the insurgents; to my knowledge he was not there; I can't swear he was 
DOt in Canada of course; there were, previous to my leaving, two parties-! 
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cannot call them however violent parties; the violence was confined to the 
leaislature. I know Mr. Papineau; he was then in parliament; there had 
be~n violence at an election in Montreal, and the military we:e called out, 
and fired on the people at that electi~n. I know MackenZIe ?y reputa. 
tion' I know the historical parts of hIS career. There was In U. C. a 
hiah'state of political feeling. I do not know Raincock's political views: 
do'" not know that some who were openly in favor of the government, were 
privately advising the reformers-at least to my knowledge-though I 
have reason to believe that such was frequently the case. I went to 
England in the packet ship Hibernia in February and remained till Sep. 
tember 1837, and returned via Liverpool in the Rob Roy. I reached 
New York in October; don't know that any steam packets ran then; don't 
remember that the Great Vvestern was running, and if she had been I 
should have taken a packet; can't be exact as to the period of my return to 
Niarrara .• It was the last of October, or November early. I resided with 
Rai~cock at one time; was intimate with .him: did not reside with him at 
the immediate time I left Canada, but was in the habit of seeing him every 
day; I crossed the ferry very frequently. Raincock might have come 
over to the United States without my knowledge, and might have been 
here then for what I know. I heard of him however in England. John 
McCormick is now at Niagara. I remember an affair taking place at St. 
Dennis, between the British and insurgents; can't fix: the date of that, 
however; I think I was then in Upper Canada, but I might have heard of 
it in the United States: don't know ifit took place before or after my return. 
I recollect the destruction of St. Eustache, but can't say what time that, 
was. The movement on Toronto took place in December. I cannot 
of my knowledge say when Raincock left Canada: it must have been 
between January and November, 18:17. He had no family in Canada: 
he was not married. I have taken an active political part'in Canada in 
favor of the government: I hold no office. I am a lawyer' I was livina at 
Xiag:ara in a military capacit?" when the affair took pl~ce ;t Chippew;: I 
wa? :n ~ower .Car~ada on b?sm~ss, and to see the method of conducting a 
Judlcwl mvestJgatlOn of thIS kmd I varied my route and came by this 
way, and when here I was summoned as a witness; I am not here at the 
request of the prisoner or his counsel; was anxious to see the proceedings 
of the court, and had no other reasons for coming here. 
. Mr. Spencer. Did you eyer heal' that Raincock was in England? Ob
Jected to by Mr. Hall as bell1g too vague to be admitted as evidence con
tradictory of another witness. 

The court sa~d. th~ ~vitness could speak of what was notorious generally 
at the place, bue ll1dlVldual statements would be improper. 

Mr. Spencer. \Yell, what was the notorious report about him at Niagara? 
That he had absconded for debt. 
The COUl:t. How notorious was this-was it limited to a few persons, 

or general 111 the community? 
It ,~as g.eneral. What is the population of Niagara? From 750 to 

1000 111habltants. 
. MI'. Hall. Is not imprisonment for debt in vogue both in Canada and 
111 England? 

It is, sir, I believe. 
Mr. Hall. How then could a man escape prosecution or imprisonment 

for debt by fleeing from Canada to England 1 
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I cannot say precisely. The expedient is often resorted to, perhaps be
cause of the inconvenience rather than the impossibility of pursuit and pro
secution. 
. I am acquail~ted with McLeod: I am not a relative of sheriff Hamilton. 

Cross-examined-I do not know that McLeod has made any attempt to 
escape from arrest; on the contrary, I $.now that it was very important for 
him to have been in Niagara, where he was arrested. I know that persons 
go from Canada to England, and come from England to Canada, to escape 
arrest for debt. 

Hewlett Lott-I am a farmer, reside at Lottsville, Warren Co., Penn. 
and am also a justice of the peace. Know Anson D. Quinby, and have 
known him since 1838. Know the reputation of Quinby for truth and 
veracity.,.-it is bad, I would not believe him on his oath. 

Cross-examined-W as not subprenaed _ here. Came to attend as a \,it
ness at the request Mr. Spencer. He wrote to a Mr. Wetmore in Warren 
about me. Can't say how he came to write to Mr. '\IV etmore. Never 
wrote to Mr. Spencer on the subject, but have written to McLeod. Do 
not know him and never saw him before. Know Levi Boardman residing 
near Quinby's-hi8 reputation is passably good. He is a man of truth 
and veracity. Quinby is a farmer, and sometimes makes shingles. Do 
not reside in the same town with him, but meet him very frequently. 
I know O. L. Monroe, he lives about 2 miles from Quinby. His reputa
tion is good. I think neither he nor Boardman would swear falsely. 
I know David "Vooding, he is a farmer and justice of the peace. He is a 
respectable man. If they were to swear that Quinby's character was 
good and that he was credible on oath, 1 should say they were very much 
mistaken. I am here because I thought justice required it. I was afraid 
there' would be wrong evidence against McLeod. Know nothing what
ever of the transaction except what I have seen in tbe papers. Recollect 
being a witness in the same cause with Quinby on one occasion in our 
county. The common pleas of our county was held in September at 
Warren-that was the last session. Was not an important witness in the 
cause. Was summoned on two or three cases in that court. 'Vhen I 
wrote to McLeod, told him that I thought there would be no difficulty in 
impeaching Quinby's evidence. "Vas requested to take the deposition of 
Quinby, and the person who brought the letter asked me to state whether 
Quinby's character was good, and as I could not say it was, the deposi_ 
tion of Quinby was not taken before me; but when I heard it had been 
taken elsewhere, I then wrote to McLeod. Expect my expenses here will 
be paid by Mr. Spencer; he has assured me they should be. Have my 
expenses paid, and beyond that I am to receive nothing that I know of. 
There are, perhaps, 10 or 12 families in Lottsvile, and the greater part 
of them have told me the character of Quinby was not good for truth and 
veracity. How far does Quinby reside from you? About four miles. 
How many of the population of your village have you heard speak of 
Quinby's bad character? The greater share of them; Mr. Low speaks 
badly of him, also my brothers James and Daniel Lott. Qne man in our 
village differs from us. What! one entire man in your villa~e? Yes, sir, 
one entire man. Do you and Quinby range on the same side in politics? 
No sir, we are politically opposed. Have never had any personal difficulty 
with Quinby. Knew nothing of him before the period I have mentioned, 
the summer of '38. 
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LansinO' lVetnwre-Reside in Warren, Pa., and know Quinby. Have 
known hi~ about two years this fall. Have heard that his r.eputation for 
truth and veracity has been universally bad. Have heard qUlt~ a number. 
speak of him; and from w?at I know of him, I would n~t belIeve a word 
he said on oath or otherwIse, unsupported by other testImony. He has 
been a 'pretty constant attendant at oourts as a ~itness. . 

Cross-examined-Re$ide about 26 or 27 mIles from Qumby. Am a 
lawyer and practice there. Attended the .last term of t~e common ple~, 
and was cnaarred in the cause where Qumby was a wItness. He testI
fied on the ~tl~er side. Quite a number of people from his vicinity were 
there at that time. His testimony was rather unimportant. No witnesses 
were called to impeach Mr. Quinby. Came here at the request of MI'. 
Spencer. When I heard that Quinby had been summoned as a witness, 
I wrote to the postmaster here requesting him to inform McLeod's counsel 
of Quinby's character, and soon after received a letter from Mr. Spencer, 
requesting me and Mr. Lott to come her~ and testify. I heard .Quinby's 
brothcr speak very hard of him. [The witness here mentioned the names 
<)f many neighbors who had spoken of Mr. Quinby in derogatory terms
he underwent a long and rigid cross-examination as to the circumstances, 
connections, &c. of Quinby, which, however, had no other bearing on the 
case, than to show personal motives in attempting to impeach Quinby's 
testimony.] I am opposed in feeling to the transactions of the patriots, and 
I am opposed to the great length to which the affair of the Caroline was 
carried. It is possible I have expressed an opinion that McLeod ought 
not to be triecl. 

Re-examined-Have heard the very common remark among the law
yers where I live, that when they want a witness to swear up to the mark, 
they must get Quinby to come forward. . 

Samuel Brown, recalled by Mr. Spencer-Have conversed with David C. 
Bates, on the subject of this matter, and might have said in his presence I 
did not ~now n;uch about the affair and could not do any good. I told my 
bj"ot~er-I~-Iaw.that if they could not find a bill without me, they could n<?t 
conVIct hml WIth me. Have never said I thought McLeod was not in the 
boats. 

David C. Bates-I reside at Canl1ndai crua' know Samuel Drown' heard 
h· . F b " , , 
I:n m e ruary last, I think, speaking about the Caroline affair, and he 

smd he was summoned to go to Lockport to testify in the McLeod case. 
1 asked what he knew about it, and he said he did'n't know that he knew 
any thing abo~t it, 01' enough to do McLeod any good or harm. 

Cross-ex::umned by the Attorney-General: 
I was well acquainted with his affairs at that time' it would have been 

inconvenient for .him to leave home at that time; it' has always been so 
O~l account o~ IllS poverty. He is a poor man; that may have induced 
hIm to keep SIlent upon the subject. 

How long have you known Drown? 
I have known ~im ever since he was a boy. I have never heard his 

character caI1fd m question in a court of justice. 
Fr?m your"knowledge of his character how does he stand for truth and 

veracIty? 
I have never he~rd him cal~ed in question for truth and veracity. 
Mr. Spencer obJected to thIS mode of interrogating the witness. 
The court remarked that the rule laid down by Judge Oakley was to 
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inquire as to the character of the witness for truth and honesty. He says 
the inquiry as to truth and veracity is too limited, since which I have 
adopted the same rule, and I know of no decision of our Supreme Court 
against it. 

The Attorney-General remarked that that decision had arisen from the 
circumstance that the witness produced, had proved himself to be a despi
cable character, living in illicit intercourse in the same neighborhood; it 
came out on his own cross.examination; then the question arose whether 
the party introducing him might not show that his charactel', though bad 
in some respects, was good so far as his truth and veracity were con
cerned. And the Circuit Court ruled that they might. It was also dis
cussed before the Supreme Court and confirmed: BRONSON dissenting. 

1\1r. Spencer-This cross·examination I supposed admissible under the 
decision in 12 Wendell. I therefore allowed the inquiry to be put to Mr. 
Bates as to the general character of this man for truth and veracity. Yet 
I hold that I am allowed, on cross.examination, the same right which 
would be allowed when I call a witness as to the credit of another. 

The court decided that the Attorney.General was within the rule; it 
was proper to sustain the witness by showing that he had a good chao 
racter. 

They had a right to inquire into such particulars as involve his charac. 
tel' in its general principles, as had been decided by the Superior Court 
upon the reasons assigned by Judge Oakley in the first place; and sec
ondly, that when a witness is sought to be impeached, it is not solely what 
his character is for truth and veracity, but you may go to the length of 
asking what his character is for truth and honesty,-not whether he. is 
lascivious or intemperate, but as to his integrity, for that goes to his truth; 
for if a man is dishonest, he is not a man of truth. Judge Oakley gave 
the soundest reasons for his opinion; I have, therefore, adopted the rule, 
and I understand that others have. 

Mr. Spencer-How is his reputation in your community for truth and 
honesty? For the last two or three years it has been good. Before that 
it was rather bad. 

Mr. Hall-As to Mr. Drown's previolls bad character, did it reach his 
truth and veracity? He was reputed dishonest, and a man not to be re
lied upon. 

A Juror-How long had he lived there? Six or elg;-;~ years. ·When 
he went to Canada his character had become good, and remained so after 
his return from there. I think he had redeemed his reputation two or 
three years before he went to Canada, and I have heard of no relapse. 

James A. Sears, examined by Mr. Spencer-I reside at St. Catha
rine's, in the district of Niagara; I resided there on the 5th December, 
1837, when the rebellion broke out; after that I entered the service as a 
captain in the incorporated militia, and was at Chippewa; I was in com
mand of the in.line piquet guard, from outside the main guard, which 
terminated at a little bridge near Davis's tavern, to the point opposite the 
end of Navy Island. The bridge was about half way from Davis's tavern 
to the place of embarkation. After crossing the little bridge, olltside the 
main guard, there was a sentinel stationed. The first sentinel on the 
piquet guard was nearly opposite the place of emburkation, and perhaps 
ten or twelve rods from the main guard. There is a road there, and the 
sentinel was in that road. The place of embarkation was very near 
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where the cut entered the Chippewa; there were a large number of trees 
there, quite close to the shore, and between th~ shore and the r.oad; t}ley 
form a very beautiful shade; the second sentlOel :-vas about SIX o~ eIght 
rods above the cut; there was a guard-house. bUIlt of boards; It was 
!l.bout a quarter of a mile below the lo,,:,er POlOt of Navy Island; t~ere 
was a sentinel there on the bank of the flver; there was another sentlllel 
at the door of the auard-house; there was another sentinel about 20 rods 
further up on the b~nk of the river; all the sentinels were in the road; 
there was anothC'r sentinel 20 rods further up; they were placed along 
the road 15 or 20 rods above each other; there were frequent challenges 
that nicrl~t· I was up all niaht· I was there at the embarkation of the ex-b , 0 , • 

pedition; I do not know that Co!. McNab was there; ~t was so very.dark 
I could not distincruish anyone, unless I was very partICularly acquaInted 
with him; there b were seven boats in which the men were embarked;. I 
was mixed up with the party; I then knew McLeod; I had known hIm 
"e'ry well since 1834; I was acquainted with him as with a man in a 
public office; I did not see him in that party; when they embarked they 
began to row; then some of the sailors landed and" tracked;" I received 
directions thilt when the sentinels saw boats approach, they were not to 
challenge, lest it should be heard on Navy Island; I instructed the guard 
to that effect, and to prevent mistake, an officer of Co!. McNab's staff 
rode up the line of sentinels as the boats went up; the expeditiqn was to 
be kept as secret as possible; I went ,dth the expedition as far as I had 
charge; there was another officer who had charge of a guard above my 
guard that night; when the boats took their departure from the Canada 
sh6re, I did not see them; it was then about ten o'clock; I went back to 
the guard-house, and remained there until I saw a light at Schlosser, of 
the Caroline on fire; I then went immediately down to where the beacon 
light was just blazing up; I stopped there but a few moments; I went to 
the orderly house to some officers who were camping on the floor, to in
form them of the circumstance; I then returned to the beacon light, and 
the fire of the boat enabled me to see it was the Caroline, as it got her 
steam up; the beacon light was to aid the expedition on its return; they 
returned between two and three o'clock; the general orders were, that 
no person should pass the sentinels without the countersicrn; when the 
expedi:ion returned, I went .among them; I had Rome friend~ and acquaint
ances 111 the party, and I WIshed to learn the result - I sawall the men 
as they disembarked respectively, and I learned thes~ were the five boats 
which had reached the Caroline; I did not see McLeod among the num. 
bel'; I saw the other two boats come in - I think it was daylicrht· the 
beacon light was then nearly burned out; I ~nderstood they had s~pa~ated 
fro~1 the rest o~ the party in the river; the other party had all gone to 
theIr qua~·ters SIlently: I was frequently in Davis's tavern in the night, 
and also Il1 the mor11lnO'; I saw nothing of McLeod there' I saw him b b ~ , 

a out noon ~f that day; I and another officer had gone up the river to 
near the r~sldence of Capt. Usher, who was murdered; while standing 
there, 100kll1g across to Navy Island, to observe their movements we saw 
t~em brin~ ou-t a cannon from behind a pile of cord wood, and p;epare to 
dl~charge It; we looked down the road, and the officer that was with me 
sald~ "here comes Col. MeNab;" two men were coming on horseback! 
I saId one of them is McLeod; th.ey passed on; the Navy Islanders fired 
at the horsemen, and that fixes It on my recollection; there had been 
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cannon fired from Navy Island almost, I think quite, daily, and frequently 
in the night; they fired at the people on the Canada main, and people 
were killed. 

The Attorney-General objected to this course of examination. He 
said they were not trying the Navy Island affair. 

Mr. Spencer said he should show yet that two hundred stand of arms 
had been stolen from Buffalo. These circumstances, immediately in con
nection with the affair, were competent to be given in evidence. He was 
surprised that the learned Attorney-General should be so rcstiyc on this 
subject. 

Mr. Jenkins argued that the evidence was inadmissible. 
Judge Gridley said the opinion of the Supreme Court would be binding 

on him, and would govern him if the prisoner's counsel should offer testi
mony on the question raised last night, to which he supposed the counsel 
would except, that he might carry it up to another tribunal. The killing 
of persons on the Canada shore, therefore, was not admissibl8 in prooi' 
on this trial. 

MI'. Spencer-We propose to show that three persons wen: killed on 
the Canada shore . 

.T udge Gridley-I overrule it. 
The examination resumed-The river there is not frozen over in win

ter"and persons accustomed to it may cross with perfect safety. 
Mr. Spencer-Would not a steambeat, in the employment of the Navy 

Islanders, be of great use to them, and a great annoyance to the Cana
dians? 

Mr. Jenkins-I object to that. 
Judge Gridley-It is overruled. 
By the Attorney-General-I am a native of Lower Canada, forty miles 

east of Montreal, Caldwell's Manor; I have resided a few years in Ro
chester, in the county of Munroe, in this State; I went there in 1824, 
and returned in 1828 or 1829; I came from the Gore District; I resided 
at Niagara Falls in 1818, and in the Gore District in 1820; in the close 
of the spring of 1815, after the close of the war, I came to the United 
States to see the different parts of the country; I was in the army during 
the latter pa)'t of the war; I was drafted into the incorporated militia in 
1813; I went to Rochester for the purpose of publishing an elementary 
school book; in the Gore District I cultivated a farm of one hundred 
acres, and I followed the business of house joiner; at Niagara Falls I 
followed my trade. 

Judge Gridley objected to the examination. He said if they were to 
have as many biographies as witnesses, they would not get through for a 
long time. 

Examination resumed-I resided in St. Catharine's ten years; I was a 
political writer for a newspaper; I was a reformer, and was out in oppo
sition to the government; but circumstances have changed; the militia 
with which I was connected was raised by enlistment, and they were sta
tioned like a regular army; the persons I enlisted were colored men; I 
suppose they were natives of the United States; I had this company at 
Chippewa; the recruiting officers were not colored men; no colored men 
were allowed to be officers; I was commissioned by Sir F. B. Head in 
person; there were Indians in the service. 

Judge Gridley thought this was not J.:jll~vant. ';rhi~ cau.~eshould Qe 
13 
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tried in a lawyer-like way, but much evi?ence had been given that had 
no sort of relevancy to the case. The tlllle of the court was too valuable 
to be thus consumed. . . 

Cross-examination resumed-I was at Chippewa on the mght of the 
destruction of the Caroline, as I have stated, and these persons were the 
sentinels· when the beacon-liD'ht was burning, it was lighter out of the 
shade of ' the trees than befor~; it was an excessively dark night; the 
trees might not all have been ,":iIIows; while I wa~ present, no person 
was allowed to pass the sentinel without the countersign; I was always 
challenged myself, and that led me to suppose that they were attentive to 
their duty. I came down fr?~ the guard-room when the m~~ w~re as· 
semblinO' to go on the expedition; I knew there was an expeditIOn III pre
paration

b

; I ~vas told by a friend who w~s one of the exp~dition; wh~n 
the expedition left the place of embarkatIOn I saw five or SIX men re!I)am 
at Chippewa creek; I did not see many persons; I did not see hundreds; 
I could not distinguish persons going on the expedition without a close 
examination; it was very dark; it was a secret expedition; I was invited 
to go; they only wanted volunteers and some sailors to man the boats; 
Col. McNab was the officer in command; I know him by sight; Captain 
Andrew Drew was pointed out to me some days previous; I knew John 
Elmsley in the same way; he was an officer in the navy; I was told, in
cluding sailors and volunteers, there were about sixty persons in the expe. 
dition; I know Rowland McDonald, George Chalmers, John B. Warren, 
Captain Mozier, and Richard Arnold; Arnold was wounded in that expe
dition; I cannot say that I saw Col. McNab there that evening; I heard 
captain Drew giving directions about the embarkation; I saw no person 
in uniform; 1 think there were five persons in that expedition that I 
knew. 

The court now took a recess for dinner. 

THURSDAY, 2 o'clock, P. M. 
The proceedings were resumed by the Attorney-General who continued 

the cross-examination of Sears. ' 
How did the men go when they got out of the boats-in military order 1 

No: How long were you there altogether ~ Can't exactly say. Did you 
Walt for the other boat that lagged behind? Yes. The companies of 
these four boats went away together? I can't say. Did the fifth boat 
come up after the others left? Yes. Were people coming back and for
ward? I coul.dn't say that: Only a few were in the secret? Yes, very 
few knew of It. When did you get to Davis's? About two or three 
o'?lock at night. ~id you speak to anyone of the party there? No. 
~Id you find any m the orderly room? Yes-one person. Was that 
either, of the persons that you saw when they landed? Yes. When after 
that did you see McLeod ~ I saw him between ten and twelve o'clock the 
ne;-t day. , How do you recollect that ~ From the circumstance of their 
finng at him. How far off was he? A short distance. On foot or on 
horseback ~ On ho;seback. Di.d you speak to him? No. Did he not 
accost you? It strikes me he did on his return. When did he return 1 
In the afternoon. I"-t what hour ? Can~t say exactly. Had you dined 1 
No. Wha~ hour dl? you dine? No particular hour. Have you been 
present durmg the trIal? During part of it Whe d·d ." On T d· . n I you arrIve! 

ues ay mornmg. Have you been present all the time since? No, one 
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day I was absent. Have you taken an active part as agent for the pri
soner? No. Have you done any thing in that way? I haye not. Are 
you acquainted in Niagara? A little. You know some of the inhabi
tants? Yes. Do you know Mr. Hamilton? Slightly. Did you know 
the Deputy Collector? Raincock? . Yes-do you know him? No. 

By Mr. Spencer-Did the fifth boat arrive before the others left? A 
considerable portion of the persons in the others had gone. 

By a Juror-I think it was a mile from the place of embarkation to 
where the last sentinel was posted. 

Mr. Spencer then proposed to bring forward the documentary evidence. 
He would first introduce the variou>l official docmnents that had refer
ence to the negotiations at present pending betwcen the Goverm)1ent of 
the United States and Great Britain. 

First-Communication to our Minister in England. 
Second-A communication from the British Government to Mr. Fox. 
Third-Instructions from Mr. Forsyth to Mr. Stevenson, given shortly 

after the affair of the Caroline. 
Fourth--Letter of Mr. Stevenson to the British Government, demand

ing satisfaction in this matter. 
Fifth-Answer of Lord Palmerston, who was Secretary of State for 

Foreign Affairs, to Mr. Stevenson. 
Sixth-A letter of Mr. Forsyth to Mr. Fox. 
Seventh-Letter from Mr. Fox to Mr. Forsyth, with accompanying 

documents. 
Eighth-Letter from Mr. Fox, 12th March, to Mr. Webster, Secretary 

of State. 
Ninth-Letter of Mr. Webster to Mr. Fox, dated April 24, 184l. 
He (Mr. Spencer) did not know but these would be all that might be nc

cessary. There were others which he desired to introduce. These had all 
now been published, and were public property, which was not the case 
when the argument was had before the Supreme Court. 

The Attorney-General asked, with what intent? 
Mr. Spencer thought the gentleman could scarcely misapprehend him 

if he recollected his (Mr. Spencer's) opening. It is with a view to present 
the question in such a state before this court upon the traverse of this issue, 
that having established the fact that this was the exercise of tile public 
force of Great Britain, and being acknowledged as an act of the public 
force on the part of Great Britain, the individuals who acted in obedience to 
their orders, are not individually responsible. Substantially upon the princi
ple contained in Mr. Fox's letter to Mr. Webster in March last, and the 
acknowledgment of Mr. Webster in the matter-both Governments insist
ing that there had already been an invasion of their respective territories. 

Attorney-General-That is, a state of war? 
Mr. Spencer-Such a state of things that when they were there, the 

whole of the party were acting in obedience to the orders of the govern
ment, and are not individually responsible. Although the Supreme Court 
could not look into the whole case, yet here upon the traverse of the in
dictment, we are enabled to do so, and by means of this documentary ev;. 
dence to show the extent and state of the war. We intend to enlarge 
very considerably, to show that a very considerable amount of arms and 
munitions of war were concentrated upon Navy Island; to show that the 
flrsenals all along the frontier had been plundered, and the military f>tores 
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taken to Navy Island; that the very arms that we.re taken and returned 
in the car, were with the knowledge and consent ~f the Mayor of Buffalo, 
allowed to be taken out of the arsenal by the patrIots, and taken to Navy 
Island. That, in short, if your honor please, there ~as .such a sta.te of 
thing~ on the frontier, that the whole frontier was actmg III subserVIency 
to the attacking party on Navy Island. .~ot that there were not m~ny 
honorable exceptions there, but the authorItIes of N ew York, as ~ .sovereIgn 
state, were utterly paralyzed; and with respect to the authorItIes of the 
United States, they had no officers or troops; but there was a .state of 
war. Now, I do not say a solemn war, but, .as between the belh~erents 
contendina there was a state of war emphatIcally-a war to all Intents 
and purpg~es. It needed not the declaration of war. by Great B~itain; 
it was enouah that the dependencies of Great BrItam, charged wIth the 
rluty of defe~ce had an assailant-that their territory had been invaded
that near them \~as an intrenched enemy, who professed to establish a pro. 
visional government, which would effect the dismemberment of the king. 
dom of Great Britain, and lead to the formation of an independent govern. 
ment in one of her provinces. To subvert the British Government was 
this armed force employed. \Ve propose to go farther still, and to show 
that it was a necessary act of the provincial authorities in self.defence. 
We propose to show it by establishing the proposition, Ilnd in conformity 
III the well. settled rules of war, that this steamboat was in the hands of 
the assailants, or the attacking party-that it was an engine of destruction 
and annoyance more potent and effectual than any other thing in their 
employ. vVe are to look at the surrounding circumstances. \Vhat was 
Schlosser? Suppose the Niagara river were no wider than from Navy 
Island to the Ccmada shore, this whole army instead of being on the island 
would have been at Schlosser, and receiving arms and munitions of war 
from the whole surrounding country, and they were there accordingly, as at 
Navy Island, and opening a war upon the British dependencies, and threat· 
ening to invade the provinces~ these provinces would have as much right 
to defend themselves by workmg the destruction of the assailing party as 
they would have had at Navy Island; and if so, this boat, passing back 
and forth, was subject to destruction, as a course of necessary self.defence. 
Now what are the rules of war in relation to this? That in any warlike 
movement, the party assailed is bound to wait till the attacking party have 
reached them and opened their batteries on them? Not at all. When. 
ever. an army is approaching with a view to annoyance, the assailed party 
has Just as much !'Ight to work the destruction of that army, as after they 
have reached and are ready to open their batteries. If the fact was known 
that she (the Caroline) was coming down the river-if the Canadians 
knew that she was coming down with munitions of war to annoy them 
they ~ad just as g~O? 11 l:ight to wOI:k her destruction on the passage as a; 
any tIme after ar!'lvmg III the provmce of Canada. It is a O'reat mistake 
to suppose that we are to apply the principles of an assault ~nd battery in 
a war movement. It is a fu?damental error to apply any such doctrine. 
You. cannot apply the doctnne of retreating to the wall to aet rid of an 
assallant-it being the fundamental doctri~e that when op~n hostilities 
have commenced, they have a right, by stl'ataaem or any other means to 
ge~ advan~a~e, and make a destruction before Dthey have an opportunity ot 
d?Ing 'an lllJury. The Canadian party were assailed, and had just as much 
nght-tQ defend themselves there as at Navy Island or the Canada shore. Doef 
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it make any difference between Navy Island and Schlosser, or Navy Island 
and Chippewa 1 Suppose a lodgment had been made at Chippewa, and 
this steamboat had been running to Schlosser and that point, to give aid, 
and strength, and succour, I would ask whether, as between the American 
people and Great Britain, persons on the Canada shore would not have 
had a right to work the destruction of that boat wherever they could find 
her, whether in their own waters or ours 1 Would it not be a proper 
matter of self-defence 1 Where was this warlike movement 1 Weare 
to look to the surrounding circumstances. They were divided by a rapid 
stream, and but little above the mighty cataract over which no human being 
ever went alive. It was therefore extremely perilous to navigate that 
stream with row-boats at any time, and particularly at that season of the 
year. They had no steamboats or armed vessels. A steamboat came 
down, say for hostile purposes. How was it to be guarded against 1 In 
the day time, when the steam was up, what would be the use for a fCI\" 

row-boats to make an attack 1 with her steam she could run away from 
them, or she could run down, and run over any boats which might he 
brought against her. They could not come out in the day time, when the 
boat was in active employment, with steam up, with any prospect of sue· 
cess. How were they then to come at her 1 I ask whether they were 
bound to let her be running continually to strengthen the post, so that they 
might make a descent upon Canada 1 Were they bound to lie by and do 
nothing to prevent supplies being sent to the Navy Islanders 1 I think 
your honor will sustain the doctrine, that they had a right, and that the 
Attorney-General will not contend that they had no right to attack those 
upon Navy Island, or to attack the boat at Navy Island. I think that he 
will not contend, that with this rapid stream running past, and the cataract 
below, and no means to get at the boat in the day time, that they were not 
justified in making the attack at night. ·What were they to do 1 Would 
you expect them to come from the Canada shore round Navy Island, with 
the whole island bristling 'Yith bayonets pointing in every direction? 
Would that be thought practicable 1 Would any person think that expe
dient 1 Surely not. When they came with their row-boats, would it not 
be the easiest thing imaginable for the steamer to escape to Schlosser, or 
up the river 1 Let them look at this subject as if they had some know
ledge of military movements. Could this boat have been assailed with any 
hope of success in the day time, in the vicinity of Navy Island or Schlos
ser 1 I trust not. Where then is that boat to be destroyed, if at all ? 
Here in Canada were the commanding officers-were they bound to lie by 
and be destroyed through the instrumentality of that boat.-Iet her go o,n 
whilst they did nothing? "\,yould they fold their arms and never fire a gun? 
Must they remain at home? Is it military, is it prudent 1 Then what are 
they to do 1 I repeat the question. They must do one of two things
they must destroy the boat, or allow her to remain unmolested for their 
own annoyance. Were they bound to submit to her annoyance 1 They 
had a right to work her destruction for their own security and self
defence, to prevent a descent, for they knew it was intended to work a re
volt in Canada. They knew that they would have many of the discontents 
rallying to their standard. It was not whether 500 or even 2000 were 
upon the island. They had only to erect a standard upon the spot where 
they could rally. This was a gathering, a nucleus or rallying point from 
which.. a descent was to be made upon the province of Canada. They had 
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erected the standard to which the discontented were ready to fly;, ,a, revolt 
had been already attempted at Toronto and put ?OWll by the ~1Ihtla. It 
was intended again to enter Canada. How was It to be d?ne. By c?l. 
lecting sufficient materials at Navy Island, and through ,the ll1s~rumentahty 
of a steamboat, to make a descent upon the Cana~lan maIn. , Now I 
would submit to your honor, whether they had not a nght to put It out of 
the power of thi; party to annoy them, by destroying an instrument which 
was calculated to promote and further the vie~s of the at~acking party 1 
Let me illustrate this matter. Suppose the object of the ll1vaders was to 
get across to the Canadian main-suppose th~y go acr~ss to Grand Island 
and cut down timber for the purpose of makll1g a flotIlla to carry the at. 
tacking party, Grand Island is within the territory of the U nited St~tes, 
Will this comt, will any court, will the law hold that the Canadians, 
ImowinO' that this flotilla was constructing, would not have a right to go 
upon G~and Island and destroy the timber, and those engaged in making 
the flotilla, as well upon Grand Island as upon Navy Island 1 Let us see 
how it is in our own country. How was it with respect to one of the 
Spanish islands in Florida, only a few years ago, perhaps 1818, when an. 
noyance was expectcd to the United States from the occupants? They 
had not opened their batteries upon the United States. .Not at al\. It 
was a province, belonging to Spain; and what did our peace.loving president, 
"fr. Monroe, do 1 He sent the public force of the country against them, 
for no other reason than that it was a medium of communication by which 
slaves were introduced into the United States. A force was sent with instruc. 
tions to destroy the island. vVe have the documents to show, your honor, 
the grounds which he presented for doing as he did; for no other reason 
under the scm was that public force put on foot and sent to the island-for 
the purpose of capturing those who were there, after having been requested 
to surrender, if they did not do it voluntarily-than that it would afford 
opportunities for the introduction of slaves, and interfere with our revenue; 
the Span~sh authorities, were so feeble, as not to be able, or they did not 
exert thmr power, to dIslodge those persons who had taken possession of 
the island. It was far from being a case like the one before us. There 
was not the slightest pretence of personal dan O'er . no other reasons were 
assigned than frauds upon the revenue 3Ddbth~ introducina of slaves, 
Suppose t~e posscssors of the island had not voluntarily surri:1dered, and 
our batteries had been opened, and they slaughtered-now let me ask if it 
would have been tolerated had thpy taken the commander or a sailor who 
obeyed ordcrs, and hunlS him? (ask the Attorney.Gene~'al to say-if he 
~;now~, from thc authonty of the Suprcme Court, or any other authority, 
111 whICh way they would be murderers? This was a case in our own 
country, and the President put it upon thc 3cknowiedO'ed law of nations. 
I~ allude to the oeeupation of Amelia Island, It was ~arlier than that of 
S~: Marks. W ~ have the .orders h~re. It was not fOl' the suppression of 
puacy, but to pi event the mtrodnctlOn of slaves, and frauds upon the com. 
mer,ce. Had .the United States ,decbred war against Spain, or Spain 
agamst th~ U I1lted. State.s? Was It the exertion of the force of the United 
States. agamst ~~~1l1 whICh constituted war, and which worked the indivi. 
dual IrresponsIbilIty 1 N ever was there a more heterodox doctrine put 
forth, than that there must be a declaration of wal' to w 'k' d' 'd I' 'b'l' Wh' 01 111 IVI ua Irre· 
sponsl I Ity. en General Jackson had command h h d d . , e a express or ers 
not to enter any of the fortIfications of Spain in Florida. The "rders 
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were given expressly, but what did he do? I-Ie deemed that the United 
States required it, and that the Spanish authorities were too feeble to con
trol the Indians. He marched into Florida, and took the forts of Florida. 
Was it ever dreamed of or thought of, that Gen. Jackson and his army 
were murderers? They killed men there-they took Ambrister and Ar
buthnot, and tried them and executed them. It canllot be that an army act
ing by order of the government, whether right or wrong, are murderers. 
It is not so. It is revolting to every man. Compare this case with the one 
in questi0n. It is evident that the United States and England are both 
desirous of maintaining peace. It was not intended to interrupt the 
friendly relations of the countries. It was intended for nothing more nor 
less than to work the destruction of an instrument of annoyance, which 
was threatening immediate destruction to themselves. Because they 
could not reach it in the day time, they must seek an opportunity when 
they could reach it, and at such point as they could find most practicable 
in such extremities, and with such means as they were able to employ; 
and in the employment of such means she was destroyed. I will go further 
and say, that it is not a question at all whether this power and authority 
were discreetly and properly exercised-that is not the question. The 
British Government may have been in the wrong throughout, and our Go
vernment may demand reparation Ol· satisfaction, or find just cause of war 
on our part. It does not at all involve McLeod, nor any other one 
charged with being of that party. There is a wide distinction between a 
government being wrong and the soldier being wrong, and is it not intol
erable and revolting, that individuals should be thus held responsible? 

Let us change the tables, and see what would be thought by our govern
ment and country, if the Canadians had seized upon Grand Island, whilst 
we were at peace with Great Britain, and fortified it. Why, there is no 
war-Great Britain has not declared war-Canada has no authority to 
declare war. Would it not be justifiable for the American Government, 
if they had it in their power, to send an armed force to drive them away? 
1 ask, if the Attorney-General would deny that authority? And could 
they not do it without waiting to have the British government declare war 
against the United States? Would not they have a perfect right to do 
so? I apprehend they would have. By that rule of reasoning, if a com
pany, or regiment, were sent there to dislodge the invaders, should they 
be taken and treated as murderers? If our government had ordered a 
regiment of men to take possession without declaring war, and they had 
opened their batteries, they would have been held to be murderers, not
withstanding they acted under the authority of 'the government and in 
obedience to the commands of their officers. It is a strange doctrine that 
you have got to work up a W:ll" in all its forms before individual irrespon
sibility can be recognised. Thus far I have presented this case as one 
where the proceedings, so far as respects McLeod, would be entirely justi
fiable, because of the defence of the inhabitants. But I have yet another 
view to submit, it is that the public documents to which I allude, show that 
this matter is already taken possession of by the government of the United 
States as an entire transaction, that they have taken cognizance of it, and 
have a right to t!lke cognizance, and having t2.ken cognizance of the mat
ter, it is within the jurisdiction of the United States; it is not in com
mon with any inferior .iurisdiction. The United States alone have the 
treaty-making power. The constitution takes it from the individual States 
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and places it with the United States. It is with the executive department of the government. No other part1 have to do, with it, only in the rat~fi. cation when approved by the executtve. Wha~ IS t~e duty of the exe?utIve when an outraO'e of' this kind has been commItted. It IS to ascertam the facts, and whe~ they are ascer~ained to decide upon the matter, and that decision is decisive and conclUSIVe. That must be the law, or the govern. ment of the United States is a rope of sand. They have this subject at this moment in a state of treaty-in a state of negotiation between the two governments, and will it be denied that the United States have as m~ch right to demand satisfaction for the killing of ~urfee as for the de~truct~on of the steamboat Caroline 1 I-lave they not a rIght to demand satisfactIOn for the invasion 1 Let us witness the case where the Leopard made an un. justifiable attack upon the Chesapeake. There was no declara,tion, of war between Great Britain and the United States. They were makmg mroads and committing depredations, At that' time the commander of the Leo. pard insisted on taking and carrying measures so far as to ~ake hands from on board the Chesapeake, claiming them as British subjects. No war had been declared, but was the commander held as a murderer 1 So far from it, that you have only to look at the facts to see that the British government made provision for the support of the families of those in. dividuals who had been destroyed. It is in conformity to the usage of na. tions, When such public force is exerted, it becomes a subject of public concern, and is a subject of treaty, and as such is within the jurisdiction of the executive department of the government. They had a right to take cognizance of it, and having so done, they have exclusive jurisdiction, and others cannot interfere, It is in this double respect that we offer this evidence-it will entitle the defendant to a verdict of not guilty, because we are now traversing the indictment; and if it cannot properly be taken cognizance of, then he will be acquitted for the reason, that he was acting under Canadian authority-that also entitles him to acquittal without any trouble at all as to the alibi. But in relation to this decision of the Supreme C?urt, I am free to confess that the doctrines are in no respect sound in thIS matter, when they go to refuse the Habeas Corpus in this case. The decision was ,neither more nor less than an obiter dictum, hastily pro. nounced. It IS the fiat of a single Judge of the Supreme Court: and the only par,t of that decision, which may truly be denominated obiter, to whIch thIS court should attach any importance, is that part which declare5 that that cour,t cannot look behind the indictment. And having decided the fi;st questIOn as they did decide it, suppose the Supreme Court had examIned the matter and come to the opposite conclusion, that if facts ap. pear upon the traverse of the indictment which fall within the law of na. ti?~s, the individ~al cannot be held responsible. What would be the de. ClSlon upon that ISSU~ 1, Would it be otherwise then it was? I say then that. no, part of t~e ,opmlOn, except that which says they cannot look behind th~ IndICtment, IS m any respect binding on this court. It is entitled eel'. taml,y to the respect w~ich is due to the Judges upon the bench of the Suplerne Court. It then IS for your Honor to decide-in a court where the law of nations p~'evails as much as any other law in the country-whether t?ese were wm:h,ke movements; and when they have received the sanc. !lOn of t~e, :SntIsh government, whether it does not work an individual Irresponsibility to all those who are of the attackinO' party 
The Attorney.General rose to reply, but, to • 
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Judge Gridley said: Mr. Attorney-General, I think I can relieve you. 
I have considered this question so far as I have any right to decide it. 
This indictment has been brought into the Supreme Court, and it has been 
sent down here to be tried by the Circuit judge, like any other issue; 
while pending there, a motion was made for the discharge of the prisoner; 
in the first place, on the ground that the court had powers to look behind 
the indictment. The court considered that question, and came to the con
clusion that they had no such right on Habeas Corpus, and the motion was 
denied. But if they had the right, they decided that this was not such a case 
as would induce them to exercise it, and that the motion should be denied 
for want of right, on account of the absence of any thing like war, and for 
the reason that there was nothing in the pending negotiations between our 
government and Great Britain which took away the jurisdiction of New 
York for an offence against her laws. 

This opinion has been arrived at by the Judges of the Supreme 
Court, on all these questions being deliberately argued before them, and 
which, although written mClinly by one, was the united expression of the 
views of the whole court-after the most solemn and deliberate considera
tion. On such an opinion, I do not feel authorized to entertain, or expr~ss, 
if I entertained, a different opinion. Their opinion in this matter is law 
with me, and briefly stated, it is this: A band of men-Canadian refugees, 
and citizens volunteering with them-took possession of Navy Island; it 
was a hostile force for the invading of Canada. Navy Island was a por
tion of Canada, and I have no doubt that the Canadian authorities had a 
right to repel the invasion, suppress the insurrection, and use all means 
which nations may use for the suppression of that invasion and insurrec
tion. But while that was true, our citizens had the right, so far as regards 
their obligations to their own government, to expatriate themselves, and 
join the insurgents, being subject to the same punishment; so too, any 
citizens of our government had a right to carry ammunitions and pro
visions to either of the two belligerent parties, and to Navy Island, sub
ject, however, to the penalty of forfeiture in the event that they were cap
tured. If this boat were a portion of the armament of Navy Island, at 
Navy Island, or on the high seas, it would be subject to capture on the 
part of Great Britain. But with regard to the United States, Great Britain 
was at peace, and Great Britain, or any subject of hers, had no right to 
molest it; and I can conceive no more right in the British government 
sending an armed band to make an attack on that boat and destroy it, for 
the fear that she might become a great nuisance to them, than that they 
have a right to send three men to Buffalo to destroy the arsenal that con
tained the munitions of war, and kill the mayor for fear he would send the 
arms there to be used against them. 

These are the doctrines of the Supreme Court; not an opinion, but 
an autboritative decision which is binding on me; and I have no discretion 
to set it aside. I am administering law in the Circuit Court, subject to 
the decision of that very tribunal which has settled all these questions, and 
atter a more full argument than we have had here. I therefore feel bound 
to reject the proposition to offer these matters in evidence, on the brief 
grounds I have stated. 

The Attorney-General reminded the court of the decision of Chief 
Justice Spencer, in a case 18th Johnson, to show that this decision of the 
court would be found on examination not to be a novelty. 

14 
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Mr. Bradley said there was one point in this case, which had l:lOt b~en 
presented to the Supreme Court. There was a ~lass of cases III -:vhlCh 
even neutral territory may be entered for. a hostile purpose-nommally 
neutral, not really so. That class o~ cases IS referred to 111 the celebra~ed 
letter of Mr. Webster to Mr. Fox, 111 the last paragraph but one,. whlCh 
states what it will be necessary for the British government to S~10W, 111 order 
to justify the attack on the Caroline. Now we suppose th~t If the defend. 
ant can comply, and show such facts as would exonerate hiS c?untry from 
the act, that he would be discharged. It can be shown that It was a ne
cessary act of war. 

Judge Gridley.-Equivalent to lawful war? 
Mr. Bradley.-Not equivalent to lawful war, but a case w?ere e~en 

private individuals may undertake, and, as necessary to repel .Impendmg 
dancrer may act of their own mind and will; under the necessIty of self-t'; , , • 

defence, instant and overwhelming, leaving no chOlce of means-then he 
would be exonerated. We offer to comply with this case. That point 
was not raised in the Supreme Court. 

Judge Gridley did not think it appeared a case of that description. On 
an il)dictment for murder, who ever heard that it might be shown that, in 
self-defence, a man might cross the Niagara and destroy his adversary for 
fear he might destroy him. I think it would not approach a case of self
defence. That will not justify the murder of Durfee. 

Mr. Bradley said the point which they proposed to establish was, that 
the Navy islanders were the striking party, and were within striking 
reach. 

Judge Gridley.-Suppose the Navy Islanders, if they could get a forty
two pounder, could do immense injury to those on the opposite shore, and 
an individual has possession of it; and the Canadians, for fear that the 
Navy Islanders will obtain that forty-two pounder, go with a body of 
men and take that instrument and kill its owner; that would be justified 
by this doctrine. The illustration shows that the doctrine is unsound. 

The defence is on the other ground. 
Mr. Spencer.-And in an application to the court of last resort I hope 

no obstacle will be thrown in the way. 
Judge Gridley.-You shall have every facility from me. 
Mr. Speneer.-We now, as rapidly as may be, shall proceed to lay be

fore the court the evidence taken under commission. 
Mr. Hall said these depositions were taken under somewhat peculiar cir

cumstances. It was under a Jaw which was perhaps peculiar to our own 
State; there was no such power in England or in Canada, and he doubted 
whether there was such a law in any other of the United States-certainly 
th~r~ was not u.nder the United States government-to take depositions in 
cnmll1al cases 111 foreign countries to be used on the trial of a case in this 
country. .They.have been taken !n great haste, and I have many ob.i~ctions 
to them, .111 vanous parts. I thll1k the manner in which they have been 
executed IS such as to sh?w that we have not the fair responses of the wit
nesses. Und~r these c~rc~mstances I shall ask the indulgence of the 
c?urt for makll1g my objectIOns to them, more full than under any other 
clrc~mstances whatever: I will ask that the interrogatories be read 
prevlOuS to the answers 111 each case; and as they are so far from direct 
answers, I would suggest that the answers should be before your Honor 
that they may be individually decided on. ' 
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Mr. Spencer again proposed to read the interrogatories and answers of 
Sir Allan McNab, taken in Canada under commission, and he suggested 
to the court that Mr. Bradley should read the interrogatories, and Mr. 
Gardner the answers. 

The Attorney-General objected to these depositions. The first ground 
of objection was, that Col. McNab read his <:tnswers from a manuscript, 
which had been previously prepared. 

Judge Gridley.-He had the interrogatories? 
The Attorney. General.-Yes. 
Mr. Spencer explailled, that one commission had been issued, under 

which Sir Allan McNab's examination was taken; but afterwards it was 
found necessary to obtain some other answers-another commission was 
issued, and to save time, he may have been permitted to read the answers 
he had given under the previous commission, to such questions as werc 
merely repeated in the second commission. 

The Attorney-General said there were precedents for the rejection of 
testimony taken under such circumstances. 

Judge Gridley thought the course should be to move the Supreme Court 
for the suppression of these depositions, if there were sufficient cause, as 
they we re now the records of the Court. 

The Attorney-General said they were in this position, that these depo
sitions had been very recently brought into the court. 

Mr. Spencer replied. If these depositions are set aside, does the learned 
Attorney-General think a new commission will not be issued? The 
examinations were taken in the presence of counsel for the people as well 
as for the prisoner, and it was a monstrous proposition to set them aside 
now, on a mere technicality. 

The Attorney-General said it was his duty to try this cause according 
to law. This was an objection which went to the merits of the case. 

Judge Gridley said he could conceive a case in which an illiterate man 
might have a set of answers imposed upon him, if this practice were to be 
allowed. 

The Attorney-General said the test of accuracy would be the relation 
of the same story, without reference to any document to aid the memory. 
The poet makes Hamlet say, as the best test of the soundness of his in
tellect, "Bring me to the test, and I the matter will reword." It was an 
important poi~t to aid them in determining whether these relations could 
be relied on. 

The Attorney-General said there was another objection; the witness 
had refused to answer one of the interrogatories which was asked-who 
gave him the information that the Caroline was coming down? He said 
he received the information from gentlemen in Buffalo and Black Rock, 
whose names he declined furnishing. 

Mr. Spencer said if this was a reason for excluding the depositions, he 
should be somewhat astonished. 

Mr. Hall relied upon a decision of Chief Justice Nelson, who excluded 
depositions when a material question had not becn answered; but he 
wished this to go rather to the credit of the witness than to the exclusion 
of the deposition. He also objected to great portions of these depositions, 
which related to the defence attempted to be set up, and which the Court 
had rejected. 

The Court struck out several answers which related particularly to the 
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I t f the I'nvading force by the colonial authorities, retainrng un. 
emp oymen 0 . . h' h 
der the rule laid down during the trial, such portIOns as gIve t e Jury t e 
general history of the transaction. The court, however, would p:·efer. the 
reading of the whole of the depositions as the better mod~ of savmg tIme, 
and as no evil could arise out of it, the whole story havmg been had out 
from the witnesses in the course of the trial. . He said he should take care 
to guard the jury on this subject in the summl~g up. 

The following Commission and InterrogatorIes were then read:-

[L. s. ] The people of the State of N ew York, by the .grace of God free 
and independent-To Seeker Brough, Esq., Adam ~Ilson.' Esq., James 
E. Small, Esq., James Harvey Price, Esq., and FranCIS Hrnks, Esq., all 
of Toronto, in the province of Canada. Greeting: 

'Whereas it appears to our Supreme Court of,Iudicature th~t certain wit. 
nesses whose testimony is material on the tnal of a certam cause now 
pendi~O" in our said court between us and Alexander McLeod, reside 
beyond" the jurisdiction of our said court, and within Her Majesty's pro. 
vince o[ Canada, and whose personal attendance cannot be procured on 
the trial of the said cause: 

vVe therefore, in confidence of your prudence and fidelity, have appointed 
you, and by these presents do appoint you commissioners to examine Sir 
Allan N. McNab of Hamilton, Barrister at law, Captain Andrew Drew, R. 
N., of Woodstock, John Gordon of Toronto, Edward Zealand of Hamilton, 
Richard Arnold of Wellington. square, John Elmsly of Toronto, Christophel' 
Bier of Upper Canada, Neil McGregor of Chippewa, Thomas Hector of 
Toronto, Russel Inglis of Toronto, John Battersby of Upper Canada, Shep. 
herd McCormick of the same place, and George Chalmers of Trafalgar, the 
witnesses aforesaid, together with such other witnesses as either party may 
produce before you, or either or any of you; and therefore we authorize and 
empower you, or any or either of you, at certain days and places to be by 
you or any or either of you for that purpose appointed, diligently to ex· 
amine the said witnesses on the interrogatories hereunto annexed, on oath 
to be administered by either of you; and to cause such examination to be 
reduced to writing and signed by such witnesses, and him or those of 
yourselves by whom such examination be taken, and then to return the 
same, annexed thereto, umo Hiram Denio, Esq., clerk of the Supreme Court, 
Utica, New Y oTk, by mail, enclosed under the seal of him, or those of you 
by .whom s.uch examination shall be taken. Witness, Samuel Nelson, Esq., 
ChIef JustIce of our said Supreme Court of Judicature, at the academy in 
the city of Utica, on the sixth day of July in the year of our Lord one thou. 
sand eight hundred and forty.one-H. Denio Clerk, Gardner and Bradley 
Attorneys. 

L~t the within commission be returned by mail, directed to "Hiram 
Demo, Esq., Clerk of the Supreme Court, Ulica, New York." 

ELIAS RANSOM, Jr. 
First Judge of Niagara County Court, and Counsellor of the Sup" Court. 

The execution of the wit~lin commission will appear by the document 
hereunto annexed, dat.ed thIS 21st day of September, in the year of our 
Lord one thousand eIght hundred and forty.one-.J. H. Price, commis. 
sioner. 

The persons to whom such commission shall be directed, 01" any of them, 
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unless otherwise expressly directed therein, shall execute the same as 
follows :-

1. They or anyone of them, shall publicly administer an oath to the wit
nesses named in the commission, that the answers givcn by such witnesses 
to the interrogatories proposed to them shall be the truth, the whole truth, 
and nothing but the truth; 

2. They shall cause the examination of each witness to be reduced to 
writing, and to be subscribed by him, and certified by such of the com
missioners as are present at the taking of the same; 

3. If any exhibits are produced, and proved before them, they shall be 
annexed to the depositions to which they relate, and shall in like manner 
be· subscribed by the witness proving the same, and shall be certified by 
the commissioners; 

4. The commissioners shall subscribe their names to each sheet of the 
depositions taken by them; they shall annex all the depositions and exhibits 
to the commission, upon which their return shall be endorsed, and they shall 
close thcm up under their seals, and shall address the same when so closed 
to the clerk of the court from which the commission issued, or to the clerk 
of the county in which the venire shall be laid, as shall have been directed 
on the commission, at his place of residence. 

5. If there is a direction on the commission to return the same by maii, 
they shall immediately deposit the packet so directed in the nearest post 
office. 

6. If there be a direction on the commission to return the same by an 
agent of the party who sued out the same, the packet so directed shall be 
delivered to such agent. 

A copy of this section shall be annexed to every commission authorized 
by this article." 

Interrogatories to be administered to Andrew Drew, Edward Zealand, 
Richard Arnold, John Gordon, Shepherd McCormick, John Elmsly, Chris
topher Bier, John Battersby, Thomas Hector, George Chalmers, Russell 
Inglis, and such other witnesses as may be produced, sworn and examined 
on the part and behalf of Alexander McLeod, in a suit now depending in 
the Supreme Court of Judicature of the people of the State of New York, 
before the justices thereof, at the suit of the people, for murder, before 
Seeker Brough, Esq., Adam Wilson, Esq., James E. Small, Esq., James 
Harvey Price, Esq., and Francis Hinks, Esq., all of Toronto, or before 
anyone or more of them, under and by virtue of a commiRsion issuing out 
of the said Supreme Court of Judicature, and under the seal thereof, pur
suant to an order of the said court, entered on the 20th day of July, 184l. 

First. Do you know, and if so, how long have you known Alexander 
McLeod, late deputy-sheriff of the district of Niagara in Canada? Down 
to the 29th day of December, 1837, what was the character of your ac
quaintance with him, as to the frequency of your meeting him, and the nature 
of your intercourse with him, whether professional, official, or otherwise? 
State particularly and fully. And of what nation is he a citizen or subject? 

Second. Do you recollect the time of the destruction of the Caroline? 
·Were you in Chippewa about that time? If so, how long, if any, before 
the destruction of that boat, had you been in Chippewa? 

Third. From what particular place did those who went to destroy the 
Caroline embark? And about how long were they standing on the boat 
before they embarked? Where were you during all that time? And 
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what opportunities had you for seeing and noticing who went on that ex· 
pedition'? State fully and particularly. . . 

Fourth. When those who went in the boats to destroy. the CarolIne 
embarked and put off from the shore, where was the saId Alexander 
McLeod? If you do not know where he was, do you know any place where 
he was not? If yeu, name that place. . . . 

Fifth. While those who went on that expedItIOn to destroy the CarolIne, 
were standinO" on the beach and down to tbe time they embarked for that 
purpose, do you know wher~ the said Alexander McLeod was? If nay, 
do you know any place where he was not 1 If yea, name that place. 

Sixth. When the boats in which the men went, pushed off from the 
Canada shore on that expedition, where did .you go to? By what convey. 
ance did you go 1 Who, if any body, was III command of It 1. 

Seventh. Did you see all the persons in the boat you went III from Can. 
ada to Schlosser? What can you say as to the presence or absence of the 
said McLeod, in 01' from that boat on its way to Schlosser? Where, if any 
where, did you see him on your way from the Canada shore t~ Schlosser? 

Eight. Did you see the Caroline on the night of her destructIOn? If so, 
how near to her were you 1 If upon her, in what parts of her? Did you 
go on her before or after, or at the same time with the other assailants? 
\Vith reference to the time that the other assailants left the Caroline, how 
soon did you leave her? What can you say with reference to the presence 
of the said Alexander McLeod among the assailants, from the first attack 
upon the Caroline to her final destruction. 

Ninth. Do you know any thing, and if so what, concerning any per. 
son, who had been killed during the attack upon the Caroline, being con· 
yeyed upon the dock at Schlosser, and left remaining there? State 
fully and particularly all the circumstances attending the transaction. 

Tenth. Did you see the men, who had been engaged in the destruction 
of the Caroline, when they landed on the Canada shore, on their retul'll 
from Schlosser? If so, what can you say as to the said Alexander 
McLeod being among them? If you saw him at any time after the boats 
left the Canada shore for the purpose of destroying the Caroline, and before 
the men who did that act again landed on the Canada shore after its ac. 
complishment, when was it that you so saw him? 

Eleventh. How many boats started in search of the Caroline? How 
many reached her? How many returned in company? 

Twelfth. Do you know Sir Allan N. McNab? Where was he at the 
t~me ~he expedition started, as you have above stated, in pursuit of the 
C.aroiI,ne? .By whose command was the expedition undertaken 1 What 
dlrect~ons dId you hear h!m give in reference to it 1 State fully. 

Thirteenth. Who was m command of the expedition 1 By whose orders 
did he take such command 1 

,Lastly. J?o you know any other matter, or thing, or can you say any 
thmg touchmg the matter in qu~stion in this cause that may tend to the 
benefit an~ advantage of the saId Alexander McLeod, besides what you 
have been mterrogated unto 1 Declare the same fully and at large as if 
you had been particularly interrogated thereto. ' 

The foregoing interrogatories settled and allowed this 11th day of 
September, 1841. 

'. ELIAS RANSOM, Jr. 
First Judge of Nltlgara County Court, and Counsellor of the Sup. Court. 
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Interrogatories to be administered to Sir Allan N. McNab-a witness to 
be produced, sworn,- and examined on the part and behalf of Alexander 
McLeod in a suit now depending in the Supreme Court of Judicatul'.e of 
the people of the State of New York, before the-justices thereof, at the suit 
of the people, for murder-before Seeker Brough, Esq., Adam Wilson, Esq., 
James E. Small, Esq., James Harvey Price, Esq., and Francis Rinks, Esq., 
all of Toronto, or before anyone or more of them, under and by virtue of 
a commission issuing out of the said Sllpreme Court of Judicature, and 
under the seal thereof, pursuant to an order of the said court, entered on 
the 20th day of July, 1841. 

First. What is your profession? Where do you reside? 
Second. Do you know whether a body of her Britannic Majesty's 

soldiers were assembled at Chippewa in the month of December in the 
year 1837, and January in the year 1838? If so, how many were there? 
\iVhat was the occasion on which they assembled? At whose call and for 
what purpose did they assemble? Who was in the actual command there
of? State fully and particularly. 

Third. Who was lieutenant governor in fact of the said province of 
Upper Canada at the time mentioned in the preceding second inter-
rogatory? ... 

Fourth. Was the said Sir Francis Bond Head at Chippewa during the 
months mentioned in the last foregoing interrogatory? If so, what part 
did he bear in furthering or opposing the objects for which her Ma
jesty's forces had assembled in that place? What knowledge had he that 
you were in command of the forces there assembled? 

Fifth. At the time mentioned in the preceding interrogatories, was the 
Governor General of her Majesty's provinces of Upper and Lower Canada 
at Chippewa? 

Sixth. Do you remember the last time when the steamboat Caroline 
came down from Buffalo previous to her destruction. What use was she 
to have been put to, according to the information you had and believed at 
the time she thus came down? What determination, if any, did this in
formation and belief induce you, as the commander of her Majesty's forces 
stationed at Chippewa, to form in reference to the Caroline? By whom 
was the expedition for the destruction of the Caroline commanded to be 
undertaken? How many boats were engaged in it? How many men in 
each boat? Who had command of the expedition? Under whose author
ity did he take such command? What rank, if any, did he hold in her 
Majesty's naval or military service? State very fully and particularly. 

Seventh. By whom was the purpose of this expedition first divulged? 
To whom? Where? 

Eighth. What commands, if any, were given to Captain Drew as the 
commander of such expedition, as to its destination? By whom were 
such commands given? In what character or capacity were the com
mands given by the persons giving them? State fully and particularly. 

Ninth. From what particular place did those who went on that expe
dition embark? ·Where were you when they embarked? Where were you 
when the boats shoved off from the shore? How long had you been there? 
While there, what portion of the men who went in the boats did you parti
cularly notice? How near them were you? Among them or otherwise 1 
What means had you of knowing who embarked? State particularly. 

Tenth. Do you know Alexander McLeod, late deputy-sheriff of the 
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Niagara district, in the province of Upper Canad.a 1 How long ?ave you 
known him? Before the evening of the destructIOn of the Carolme, what 
had been the character of your acquaintance with him, a~ to t~e frequency 
of your meetina him the nature of your intercourse WIth hIm, whether 
professional official ~r otherwise? State fully and particularly. 

Eleventh.' While' you were in command of ~er Majesty's f?rces at 
Chippewa and before the evening of the destructIOn of the Carol me, had 
you seen 'said McLeod? If yea, state particularly. How often? Where? 
Whether at your quarters or els.ewhere? A.nd what was the c~aracter 
of your intercourse, whether officlUl or otherwIse? Whether ~usmess 01' 

otherwise? Had you seen him on the day before the destructIOn of the 
Caroline? Either at your quarters or elsewhere? 

Twelfth. When those who went in the boats to destroy the Caroline 
embarked and the boats put off from the shore, where was said McLeod 1 
If you do not know where he was, do you know any place where he was 
not? If so, name it. 

Thirteenth. How long after the boats left the shore on the expedition to 
destroy the Caroline, was it before they returned to the Canada shore 
again? At what o'clock? In what direction, in reference to the Canada 
shore, did those boats proceed? 

Fourteenth. When those boats returned, where were you? Where 
were you, when all the men in those boats got out of them and landed on 
the Canada shore 1 When they landed, how near to them were you? 
'What portion of the men who disembarked did you observe the faces of? 
If you cannot tell where said Alexander McLeod was at that time, can you 
mention any place where you know he was not 1 If so, name it. 

Fifteenth. Between the departure of the boats on this expedition from the 
Canada shore, and their return to it, what means had you of knowing what 
became of the Curoline? What appearances, if any, did you see, and 
what sounds, if any, did you hear in the direction of Schlosser? 

Sixteenth. Did you ever furnish the Lieutenant Governor of Upper 
Canada. with the names of the officers and men who destroyed the Caro. 
line? If yea, was the name of the said Alexander McLeod among those 
names as furnished? If nay, why was it omitted? 

Seventeenth. 'When did the forces under your command, or any part 
o.f them, take possession of Navy Island? 'Where is Captain Drew at this 
time? 

.Lastly. J?o you know any other matter or thing, or can you say any 
thIDg touchmg the matters in question in this cause that may tend to the 
benefit and. advantage of the said Alexander McLeod, besides what you 
have been ll1terrogated unto? Declare the same fully and at large as if 
you had been particularly interroaated thereto. ' 

The foregoing interrogatories s~ttled and allowed this 10th day of Sep. 
tember, 1841. ELIAS RANSOM, Jun. 

First Judge of Niagara County Conrt and 
Counsellor of the Supreme Court . 

. Interrogatories to be administered to Niel McGregor and such other 
WItnesses as may be produced, sworn, and examined on the part and be. 
half of Alexander ucLeod l'n 't d d' . . . ,,~, a SUI now epen IDa 111 the Supreme Court 
of JudIcature of ~he people of the state of New Y~rk, before the justices 
thereof, at the SUIt of the people, for murder, before Seckel' Brough, Esq., 
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Adam Wilson, Esq., James E. Small, Esq., James Hervey Price, Esq., 
and Francis Hincks, Esq., all of Toronto, or before anyone or more of 
them, under and by virtue of a commission issuing out of the said Supreme 
Court of judicature, and under the seal thereof, pursuant to an order of 
the said court, entered on the 20th day of July, 184l. 

First. Where do you reside? Do you know any person of the name 
of McGregor, who is now or was in October, November, or December 
last, a clerk for a gentleman in Chippewa, whose name is Macklem? If so, 
give the christian name of the said McGregor and of the said Macklem, 
and how long the clerkship of the said McGregor has continued. 

Second. During the last fall, was any person whose last name is 
McGregor, other than the individual of that name mentioned by you ill 
your answers to the foregoing interrogatory, a clerk for any person whose 
name is Macklem, residing in Chippewa. 

Third. What relation is this :McGregor, named by you in your answer 
to the first foregoing interrogatory, to yourself. 

Fourth. Do you know Alexander McLeod, late deputy-sheriff of Ni
agara district, in the late province of Upper Canada? If so, how long 
have you known him? 

Fifth. Did you in January, 1838, or at any other time, in Chippewa or 
at any other place, have any conversation with said Alexander McLeod 
in regard to the destruction of the Caroline? If so, what did he say he 
had done during the attack on that boat? What, if any thing, did he say 
as to his being one of the company who destroyed the Caroline? 

Sixth. How long before the burning of the Caroline had you known said 
McLeod? Before that event, have you seen him in Chippewa in the 
month of December, 1837? If so, how often? State particularly. 

Seventh. In December, 1837, in whose employ were you, and in what 
capacity? 

Eighth. On the 29th day of December, 1837, did you know of the 
selection of a body of men to go on some secret expedition? State par
ticularly what you know about it. 

Ninth. Did these men thus selected assemble in anyone place in Chip
pewa? If so, state what took place at that assembly as to some of the 
men refusing to go, and the grounds of their refusal; and how long they 
were assembled together, and where you were at that time. 

Tenth. How were the vacancies in the body made by these refusa Is 
supplied? 
, Eleventh. Was Alexander McLeod at that assembly, or his name among 
those who had been selected to go on that expedition? 

Twelfth. Did those men, who were to go on that expedition, assemble 
again either at the same place or on the beach? If so, where did, they 
assemble? Were you among them? What opportunities had you of 
distinguishing the individuals who were at this last meeting? 

Thirt~enth. What can you say as to the presence or absence of the said 
Alexander McLeod on that occasion? 

Fourteenth. What was the expedition on which those men who had 
been thus selected, went? And where was the object of the expedition 
first communicated to them as a body? Who commanded the expedition? 
Answer particularly. 

Fifteenth. Did you accompany it? Who commanded the boat in which 
you went 1 Who commanded each of the other boats? How many boats 

15 



114 GOULD'S REPORTER. 

t d d how many reached the Caroline 1 Was the said Alexander 
star e , an . h f th ~ 
McLeod in the boat in which you went, or III any ot er 0 em . 

Sixteenth. Were you on the Caroline that night 1 If yea, do you know 
where the said Alexander McLeod was then 1 Can you name any place 
where he was not? If so, name it. . 

Seventeenth. After your return, did you learn the names of all the per
sons who went to destroy the Caroline? What can y?U say as to said 
}IcLeod's name being among the number? Stat~ the cll'cumstances fully. 

Lastly. Do you know any other.mat.ters ?r thlllgs, or can you say any 
thing touching the matter in qu~stlOn III thIS cause that m~y tend to the 
benefit and advantage of the sUld Alexander McLeod, besIdes what y~u 
have been interrogated unto? Declare the same fully and at large, as If 
you had been particularly interrogated thereto. . 

The foreaoina interroaatories settled and allowed thIS 11th day of Sep-
tember, 184i. b I:> ELIAS RANSOM, Jr. 

First Judge of Niagara County Court and 
Counsellor of the Supreme Court. 

Interrogatories to be administered by way of cross-examInation ~o Sir 
,\llan McNab, Neil McGregor, Andrew Drew, Edward Zealand, RIChard 
_-\.rnold, Shepherd McCormick, John Elmsley, Christopher Bier, John 
Battersby, Thomas Hector, George Chalmers, and Russell Inglis, and such 
other witnesses as may be produced, sworn, and examined on the part and 
behalf of Alexander McLeod, in a suit now depending in the Supreme Court 
of judicature of the people of the state of New York, before the justices 
thereof, at the suit of the said people, for murder, before Seckel' Brough, 
Esq., Adam 'Wilson, Esq., James E. Small, Esq., James Harvey Price, 
Esq., and Francis Hincks, Esq., or before anyone or more of them, un· 
del' and by virtue of a commission issuing O\1t of the said Supreme Court 
of judicature, and under the seal thereof, pursuant to an order of the said 
court, entered on the twentieth day of July, in the year of our Lord one 
thonsand eight hundred and forty-one. 

First cross-interrogatory. Where do you reside, and how long have you 
resided there? Are you a native of Canada? If not, of what country 
are you a native, and how long have you resided in Canada 1 'What is 
your age and occupation? 

Secon~. In what capacity or command were you at Chippewa, in De. 
cember, 111 the year of our Lord one thousand eight hundred and thirty
seven? vVere you in command of or attached to any vessel? If so, 
state what vessel, her size, and character, and in what capacity you were 
attac~ed ? !f attached to the land forces, state in what capacity? 
, :r'hlrd. Did y?U see Alexander McLeod the week preceding the burn. 
Il1g ?f the Carolll1e? How often? Once, twice, thrice, 01' more? State 
partIcularly on wh~t day~ and .hoUl's of the day.. At what places 1 

Fo~rth. !n any Illterview w~th ~cLeod, prevIOUS to the burning of the 
Carolll1e, did you converse With hIm, or hear him converse or speak on 
the subject of the Caroline? 

Fifth. Did he tell you at any time that he had been at Buffalo and seen 
th~ Caroline 1, Did he tell y~u she was preparing to come to Navy Island 1 
DId he descnbe to you her SIze and equipments and character or tell you 
any thing about her 1 State fully what he told you, together ~ith the time 
and place. 
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Sixth. Did you the night or morning before the burning of the Caro. 
line, or at any other time and where, and at what hour in the day or 
night.time, go with McLeod in a small boat around Navy Island? If so, 
what was the object of this excursion? 

Seventh. Did McLeod, as you know, or as you have understood from 
him, go around Navy Island the night or morning, or at some other and 
whctt other time before the Caroline was destroyed? And what was the 
object of his doing so, as you know or have un'derstood from him? And 
who went with him? And how did he go ? What occurred on his pass. 
age, and how long was he gone, and at what hour of the day did he 
return ? 

Eighth. Did McLeod at any time speak with you on the subject of 
cutting out or destroying the Caroline in case she should come down to 
Navy Island. 

Ninth. When did the plan of destroying the Carolme first occur to you? 
Or when was it first communicated to you? And did you communicate it 
or any part of it to McLeod? Or was he present when it was communi. 
cated to you? Or did McLeod know of it ? ' 

Tenth. When did you first discover, or who first informed you, and 
where and when, that the Caroline was at Schlosser? Did McLeod at 
any time so inform you? And when did you commence your prepara· 
tions for the attack upon her? Where did you go after the return of the 
expedition? 

Eleventh. Wel'e you at Davis' tavern at Cqippewa the day after the 
night of the burning of the Caroline? Did you see McLeod there? If 
so, at about what hour of the day? Did you there converse with him about 
the burning? Did you on the Monday or any other day after the burning 
o( the Caroline see McLeod at or near Davis' tavern, and converse with 
him about the burning? 

Twelfth. Were you present at the burning of the steamboat Caroline at 
Schlosser on or about the 29th December, eighteen hundred and thirty. 
seven, or were you concerned in any, and what manner in the expedition 
for that purpose? Or were you present at the embarkation of the expe. 
dition at Chippewa, and did you see it embark? About how many were 
on the shore at and near the place where the boats started from, in yoUl' 
opinion? 

Thirteenth. How mill1y persons, as you know or according to your best 
judgment, embarked in the expedition? And did you know all the per. 
sons who entered the boats and went on this enterprise? Were you one 
of them? How many were in the boat you went in? Were you on the 
Caroline? What part did you take in her destruction? By acts or words? 

Fourteenth. What kind of boats were used? How many were there in 
each boat 1 Were all the boats of nearly the same size and description? 
And how many boats were there 1: 

Fifteenth. Did you know all who embarked in the expedition? Did you 
see the face of and recognize each one who went in the expedition? 
[Please name all whom you saw and recognised.] 

Sixteenth. Did you know all who were in the same boat with you? 
And did you speak to or recognise each one of them 1 Please [name 
them and] state who commanded the expedition, and who commanded the 
boat you were in? 

Seventeenth. Did you return in the same boat in which you embark~d ? 
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And did the same persons return with you in your boat that embarked with 
you? . . . Eighteenth. Did all the boats which embarked III the expedItIOn reach 
the Caroline? How many failed? Who command~d thel~? What became of them 1 Did the boats which reached the CarolIne arrIve at or near the 
same time? Which arrived first? 

Nineteenth. Was there any man in the expedition by the name of 
McLeod 1 If so where at that time did he reside? What was his busi~ess or occupati~n? About how old was he, in your opi.nion.? And what was his given name? And in what character or capacIty did he belong 
to the expedition? .. .. Twentieth. At which wharf or pIer dId the expedItIOn embark? 

Twenty-first. Did the boats in which the expedition embarked al~ lie at the same wharf or landilw-place 1 If not, state at what wharfs or pIers or landing-places, and how f~r they were apart. Did the b0ats all start at the 
same· time? 

Twenty -second. Did the boats all return at the same time? Did the wllole expedition disembark at the same time? And at the same place 1 And did you see and recognise all the persons whom you saw embark 1 
Twenty-third. Did the persons composing the expedition belong to the regular army? or navy 1 or were they citizens and volunteers, or were they part citizens and part soldiers or sailors? How were the men procured? Were they drafted or levied by military orders, or did they come as volunteers? Did they go into the boats separately from time to time as they volunteered, or did they march up and enter the boats in a body 1 
Twenty-fourth. Was the force composing the expedition displayed in any military order, immediately previous to its embarkation? Was it so displayed or paraded in military form immediately on its disem. barkation? 

, Twenty-fifth. Were the persons composing the expedition dressed as soldiers, or as sailors, or as citizens? \Vere they dressed in any uni
form? Were they dressed as usual and customary for them and in their own c~otlling? Describe particularly what kind of hats or caps, and what lond of coats or over-coats were commonly worn? 

Twenty-sixth. How was the party armed? and where and from whom wero their weapons and dresses procured '1 
Twenty-seventh. After tho expedition returned ·did the force continue together, or did it disperse? If together, how lodg did it continue toge. ther? 
Twenty-eighth. At what time of the nia-ht did the force disembark 1 \\:as it moonlight? or cloudy? Describe pa;:ticularly the character of the mght: 'Where ~Id the force go after its return 1 were they together that mornmg at sunnse? If so, where have you seen them toa-ether since? when and wh:re? H~ve you since seen that force, or ~ny part of iI, armed and eqUipped as It w~~ that night? If so, state particularly whom )- ou have se~n of the expeditIOn so armed, and when 1 
Twenty-mnth. At about what hour in the nia-ht die! the expedition em-bark? to 

• Thirtieth. Were you, or .was anyone of the assailing party wounded ll~ the attack upon the Caroline? Was any aile killed? State who were kllledJand who were wounded.] 
ThIrty.first. Was any resistance made by the crew, or by the persons 
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attached to the steamboat Caroline? Had they any weapons? Of what 
kind were they? 

Thjrty-secon~. Did they discharge any guns 01' pistols? or use any 
swords or pikes, 01' other military weapon? Was the boat armed in any 
manner? Were any cannon,or fire arms, 01' military stores, 01' ammuni_ 
tion, 01' provisions, or munitions of war of any kind or description found 
on board the Caroline? If so, state particularly what they were? 

Thirty-third. Was anyone of the persons found on board the Caroline 
killed 01' wounded? How many killed? How many wounded? Did you 
kill or wound anyone? Did you see anyone killed or wounded? Did 
you discharge a gun 01' pistol? 01' strike anyone with a sword or pike, 
or other weapon? 

Thirty-fourth. How many persons, as you know, 01' have reason to be
lieve, were in the Caroline when she was cut loose and sent over the falls? 

Thirty-fifth. Did you, or any of the attacking party, go on shore at 
Schloss'er? Did you, or any of the attacking pafty, go into the warehouse 
neal' the wharf? 

Thirty-sixth. Did you, or anyone of the attacking party, take and 
carry away from the Caroline any articles of her furniture, such as beds 
and bed furniture, lamps, candles, or other articles, 01' any articles of dress, 
as coats, hats, boots, &c., 01' any trunks, or other property found on board 
the boat? Or were any articles whatever taken from the Caroline anci 
carried to Chippewa? 

Thirty-seventh. When did you first heal' that the steamboat Caroline 
was coming down from Buffalo, in the State of New York, to Schlosser, 
or Navy Island? Who informed you? Please name the persons? Did 
Alexander McLeod so inform you? If so, when, and where, and how 
many times? 

Thirty-eighth. Do you know, or have you ever seen or heard of a per. 
son by the name of Sylvanus S. Rigby? If yea, when did you first know, 
or see, or hear of him ? Was he in any way engaged in her Britannic 
majesty's service in the month of December, eighteen hundred and thirty
seven? If yea, when, and in what capacity? 

Thirty-ninth-Did you know him or had you heard of or seen him 
before the Carolin~ was destroyed 1 

Fortieth-Did you ever receive any communication or information 
from him either directly or indirectly 1 

Forty·first-Was he on board the Caroline when she was attacked, as 
you know or have heard from him 1 If yea in what capacity 1 

Forty-second-Did he, in any way as you know, or have under
stood from him, give the party, or anyone or more of them who at
tacked the Caroline, at, or before, or about the time she was attack
ed, to understand that she was unarmed 1 or that those on board of 
her, were also unarmed 1 Where is the said Rigby now 1 

Forty-third-How long before the attack of the Caroline did yon 
see him 1 When was it '1 Where did he go to from there, as you 
understand or know 1 

Forty.fourth-Did Alexander McLeod go *> Buffalo in the month 
of December, in the year of our Lord one thousand eight hundred 
and thirty-seven, as you know or have heard him say, to ascertain 
whether any steam-boat was to be taken down from there to Navy 
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Island or Schlosser, or near there, or for any other pu~po~e 1 If yea 
at what time did he go 1 How long did he remaIn In Buffal01 
What did he learn on the subject 1 

Forty-fifth-Did Alexander McLeod tell you, or any person in 
your presence, the day or night before the C~rolIne was destroyed, 
or at any other time before that she was commg down from Buffalo 
to Navy Island or any oth~r place in that vicinity 1 If yea at about 
what.hour in tI;e day or night time was it 1 ~hen ,was it 1 and who 
was present 1 and what did he say on that subject In substance 1 

Forty-sixth-Did Alexander McLeod as you know or, have heard 
him say remain at Chippewa the day before the Carohne was de
stroyed and keep a look out to see when she came down to Navy 
Island dr Schlosser 1 If yea how long did he keep a look out for 
her and did he discover her at any time in the course of the day, 
and if so at about what hour 1 Where did he go and what did he 
do and say after he discovered her 1 , 

Forty-seventh-Did Alexander McL~od have, any, conversatIOn, 
and if so what 1 Was it with you, or dId you WIth hun on the sub
ject of the Caroline the day before she was destroyed, or did you 
with auy other person in his presence, or did he with any other per
sons in your presence 1 If yea how many 1 at about what hour or 
hours in the day 1 Where was it 1 Who was present 'l and what was 
the substance of the conversation or conversations 1 State the 
whole fully and very particularly. 

Forty-eighth-Did you hear Alexander McLeod say before the Car
oline was destroyed that she ought, or could, or would, or might be 
cut out or destroyed, or any thing to that effect or import 1 

Forty-ninth-Did Alexander McLeod in any manner, either di
rectly or indirectly, advise that the Caroline should be cut out or 
destroyed, or attacked as you know or have understood from him 1 

Fiftieth-Did you ever hear McLeod say he was at the burning of 
the Caroline or took any part in the expedition 1 

Fifty-first-How many boats were at first enO"ag-ed for the expedi
tion'1 Five or seven 1 How many started fro~n ~Chippewa village 1 
How many from near the mouth of the creek ,above Chippewa'! 
How many got aground on Buckhorn Island 1 

Fifty-second-:- Was any person employed to pilot the boats 1 How 
many 1 In wInch boats were they '1 [What were their names 1] Do 
r ou, know or have you h~ard of one or more man by the name of 
W' elskuhu (pr~nounced Wlscoon,) who resided at Chippewa in,18371 
Wer,e they ?7' eIther of them, 01' any man of that name in the expedition? 

FIfty-thud-If to the twelfth and thirteenth direct interroO'atories 
~?U answer that the expedition was undertaken by coml~and of 
~lf A~l~n N, McNab, state whether his order was public or private, 
1I1 wntmg', or verbal 1 If verbal, what was its language or the sub
stance of It as near as you c:,,-n recollect 1 Was it a permission or a 
c?mmand 1 To whom was It addressed 1 'When and where was it 
gIven 1 On what dat and at what hour of the day 1 In whose 
presence 1 
. Fifty-fourth-W as there any armed force stationed on land at or 
hear the wharf where the Caroline was lying 1 Were you at;acked 
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or fired upon from the shore, or the warehouse, or from any quarter 1 
Was Lieutenant Elmsley or any other person sent on shore with 
sixteen, or any other number of men to protect the expedition while 
cutting loose the Caroline 1 If Lieutenant Elmsley or any other 
person went on shore, did he meet any opposition, or discover any 
armed men '1 

Lastly-Do yon know of any other matter or thing, or have you 
heard or can you say any thing touching the matters in question in 
this cause that may tend to the benefit and advantage of the said peo
ple, besides what you have been interrogated unto 1 Declare the 
same fully and at large as if you had been particularly interrogated 
thereto. 

The foregoing cross-interrogatories settled and allowed this elev
enth day of September, 184,1, except the part of fifteenth surrounded 
with black lines, and in the words following, [" please name all whom 
you saw and recognized,"] and the words in the sixteenth surrounded 
as aforesaid as follows, [" name them and"] and the words in the thir
tieth surrounded as aforesaid as follows, [" and who were wounded,"] 
and the words in the fifty-second and surrounded as aforesaid as fol
lows, [" what were their names 1"] All those thus excepted are dis-
allowed. ELIAS RANSOM, JR. 

Fi1'St Judge of the Niagara County COUTts and 
CounsellOT of the SupTeme Court . 

.J1dditional Inter1'ogatoTies, to be administered by way of C1'oss-examma
tion, to SiT .J1llan /1/', .McNab. 

First cross-interrogatory :-If to the 8th direct interrogatory 
addressed to you, you reply, that you advised Captain Drew to 
destroy the lJaroline, please state whether your order was written or 
verbal 1 whether at the time you knew the Caroline was lying within 
the territory of the United States 1 If the order was verbal, state 
the language of it 1 If you cannot recollect the words used, state the 
substance as neat as you can recollect 1 On what day. and hour was 
it given 1 At what place was it given 1 Did it direct him to invade 
the territory of the United States '1 Please state also, whether you 
had any order, instructions, or authority, to invade the territory of 
the United States 1 If so, were such instructions written or verbal 1 
If verbal, state as near as you can recolle:t the language and purport 
thereof. State also from whom YOLl recCived them, and where 1 

Second-Did'the steamboat Caroline come down to Navv Island 
or Schlosser, more than once 1 Did you receive informatio~ of her 
intended coming before she arrived 1 From whom 1 Did you receiv(' 
any such information from Alexander McLeod, when and where 1 
Did you receive any information of her state and condition after she 
arrived at Schlosser 1 From whom 1 Was any information received 
from any person on the boat, or who had been on, or near the boat, 
after her arrival at Schlosser 1 

Third-If to the 16th direct interrogatory addressed to you, yon 
answer, that you did furnish thee Lieutenant Governor of Upper 
Canada with the name>: of the officers and men who were in the 
expedition to destroy the Caroline, state whether the names were 
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contained in a written list, or accompanied with any writte~ com· 
munication referring to such list, and expla,nat~ry thereof-If yea 
annex such [list andJ accompanyil;g commUnICatIOn to your answer. 
And state from whom you receIved the names-how many names 
there were in the jist, and answer whether from your own personal 
knowledO'e that list contained the true names of all t~e pers01~s 
who embarked in the expedition to destroy the Carohne 1 DId 
Captain Usher's name appear in that list 1 , , 

Fourth-How many boats did you see start on the, expedItIOn to 
destroy the Caroline 1 From what place or wharf dId they start 1 
And where did you stand at the time 1 . 

Fifth-Did McLeod at any time inform you that the Carolme 
was reported to have left Buffalo on her way to, ~avy Island 1 And 
did he solicit permission to prepa~'~ an expedItIOn to destroy he~ 1 
Or did he SU(YO'est that sLlch an expedItIOn should be fitted out 1 Or dId 
you say anything to him, or he t~ you, on the subject of such an ~xpe· 
dition the niO'ht before the CarolIne came down, or at any other tIme 1 
Th~ fore~oinO' additional interrogatories settled and allowed, 

except the part bof the third surrounded with l:llack lines and in the 
words [list and]. These words disallowed. Septem ber 11th, 1841. 

ELIAS RANSOM, Jr. 
First Judge of Niagara County Court, and 

Counsellor of the Supreme Court. 

Jldditional Interrogat01'ies, to be administe1'ed by way of Cross·examina· 
tion to Niel McGregor, 

First cross.interrogatory.-If you answer the 17th direct inter· 
rogatory addressed to you, that YOLl did learn the names of all the 
persons engaged in the expedition, and that that of Alexander 
McLeod was not among the number, state how you learned the 
names. Was it by a list of their names in writing 1 If so, attach that 
written list which you saw to your answer, and state by whom that list 
was made. 

Do you know of your own knowledge that that list is a true and 
faithful list of all the persons who embarked or were engaged in the 
expedition against the Caroline 1 

Second-If to th,e 9th direct interrogatory addressed to you, you 
answer that a certau~ num?er of men selected to go on the expedition 
to destroy the CarolIne (lId meet together in Chippewa, state how 
these men were selected, What was their number, and occupation '! 
At what house or place did they meet 1 At what hour of the day,' 
and on what day? 

Third-If to the 12th direct inter~ogatory addressed to you, you 
answer that the men you spoke of dId assemble on the beach state 
how many assembled there. And whether there were any ~thers 
and how many persons were there or near there 1 And at what 
hour they assembled there 1 And at what point or place on the 
beach'they di? assemble 1 And did they all embark together 1 How 
many boats d,ld they occupy 1 And at what place did they embark 1 
Fourth-D~d McLeod ~~er express to you an unwillingness to be 

known to be m the expeditIOn 1 Or that if it were known, it would be 
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injurious to him 1 Or did you ever hear that the Sheriff threatened 
to remove him for being engaged in the destruction of the Caroline 1 

The foregoing additional interrogatories, settled and allowed this 
11 th day of September, 1841, except the word [names] surrounded 
by black lines; this is disallowed. 

ELIAS RANSOM, JR. 
First Judge of the .Niagara County Court, and 

Counsellor of the Supreme Court. 

DEPOSITION OF SIR ALLAN N. McNAB. 

Answers to interrogatories administered to Sir Allan N. McNab, a 
witness produced, sworn and examined before James E. Smail, and 
James Harvey Price, Esquires, Commissioners on the part and behalf 
of Alexander McLeod, in a suit now depending in the Supreme Court 
of Judicature of the people of the State of New York, before the 
Justices thereof, at the suit of the said people for murder, nnder and 
by virtue of a Commission issuing out of the said Supreme Court and 
under the seal thereof pursuant to a rule of the said Court made on 
the twentieth day of July in the year of our Lord one thousand eight 
hundred and forty-one. Joseph Center, being present and approvin!! 
for the People of the State of New York, and Hiram Gardner for said 
defendant, Alexander McLeod. 

To the 1st interrogatory. I am a Barrister. I reside at Dundurn 
in the Gore District, in the province of Canada, about 45 miles from 
the town of Niagara. 

To the 2d interrogatory. I know a body of militia was assembled 
at Chippewa in the month of December, 1837, and January, 1838, 
to the number of between two and three thousand to repel an expect
ed invasion from rebels and American brigands assembled on Navy 
Island and on the American shore near Schlosser. (They were or
dered out by the Lieutenant Governor of Upper Canada, Sir Francis 
Bond Head, for the purpose aforesaid. I was the officer in actual 
command of the force then and there assembled.) 

To the 3d interrogatory. Sir Francis Bond Head was at that time 
Lieutenant Governor of Upper Canada. 

To the 4th interrogatory. Sir Francis Bond Head was at Chip
pewa more than once during the months mentioned in fhe foregoing 
interrogatories. The force assembled there by his direction. I as
sumed the command of the forces there assembled by his order, di
rected to me as Colonel of the 3d Regiment of Gore Militia. 

To the 5th interrogatory. The Governor General of Her Britannic 
Majesty's Provinces of Upper and Lower Canada, was not at Chip
pewa at the time mentioned in the foregoing interrogatory. 

To the 6th interrogatory. I do remember the last time when the 
steamboat Caroline came down previous to her destruction. From 
the information I received, I had every reason to believe that she came 
down for the express purpose of assisting the rebels and brigands on 
Navy Island with arms, men, ammunition, provisions, stores, &c., to 
ascertain this fact I sent two officers with instructions to watch the 
movements of the boat, to note the same and repoTt to' me. These 
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gentlemen reported they saw her land a cannon, (a six or nine pound. 
er) several men armed and equipp~d as soldiers, and that she h.ad 
dropped her anchor under the e~st sIde of ~avy Island-upon the m· 
formation I had previously receIved from hIghly respectable pers~ns 
in Buffalo, together with the report of those gentlemen, I determm
ed to destroy her that night. I entrusted the command of the ex
pedition for the purpose aforesaid to Captain A: Drew, Royal Navy. 
Seven boats were equipped and left the Canadmn. shore. I do not 
recollect the number of men in each boat. Captam Drew held the 
rank of Commander in her Majesty's Royal Navy: . 

To the 7th interrogatory. I ordered the expedItlOn and first com
municated it to Captain Andrew Drew on the bea.ch where the men 
embarked, a short time previous to their embarkatIOn. 

To the 8th interrogatory. Captain Drew was ordered to take and 
destroy the Caroline wherever he could find her. I gave the order 
as officer in command of the force assembled, for the purpose before 
stated. 

To the 9th interrogatory. They embarked at the mouth of· the 
Chippewa river. I was there when they embarked, and whenithe 
boats shoved off. I had been there about one quarter of an hour.' I 
noticed most of the persons going into the boats. I stood within 
ten or twelve feet of most of the boats as .the men went on board, 
and while they were preparing I was walking about among them, 
which afforded me the means of knowing who embarked. 

To the 10th interrogatory. I know Alexander :McLeod, late Deputy 
Sheriff of the Niagara District in the late province of Upper Canada. 
I have known him for about five or six years. My acquaintance with 
him was of a professional nature. I did not meet him frequently, 
the nature of my intercourse with him was professional. 

To the 11th interrogatory. I think I saw and spoke to Alexander 
McLeod, two or three times while I was in command of the forces 
at Chippewa. I do not recollect where it was I saw Alexander Mc
Leod,or the nature of his business. I think I saw Alexander Mc
Leod on the day previous to the destruction of the Caroline and in 
what place and on what business I do not recollect. ' 

To the 12th interrogatory. I did not see Alexander McLeod 
when the boats sh~ved off to destroy the Caroline, he was not in my 
presence that evenmo'. 

To the 13th interr~gatory. I think the boats returned about two 
hours after they left the Canada shore. I do not recollect the hour, 
the boats seemed to go in the direction of Navy Island when they 
left. 

To the 14th interrogatory. I was on the shore when the boats 
returned, and was near some of the boats when the men landed. I 
saw the faces of several of the men who landed perhaps one half of 
the whole. I did not see Alexander McLeod i do not know where 
he was, he was not in my presence. ' 

To. the 15th interrogatory. I saw the Caroline on fire going down 
the flver o.f~er the ~oats. had left the Canada shore. I heard two or 
three shots m the duectlOn of Schlosser. 

To the 16th interrogatory. I t!!ink I made a return to the Lieu. 
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tenant Governor of Upper Canada of the officers and men who des~ 
troyed the Caroline. I am sure the name of Alexander McLeod 
was not among them, because he was not one of the party therefore 
his name could not have been in any return made by me. ' 

To the 17th interrogatory. I was not in command when the force 
took possession of Navy Island. Captain Drew is now at Woodstock, 
in the Brock District of this province. 

Lastly: I know of no other matter or thing, and can say nothing 
that can tend to the benefit or advantao-e of the said Alexander Mc
Leod besides what I have been interrogated upon. 

Signed, ALLAN N. MAC NAB. 
Taken and sworn before us this thirteenth day of September, in the 

year of our Lord one thousand eight hundred and forty-one, at 
the town of Kingston, in Canada. 

JAS. E. SMALL, ~ C .. 
J H P ommlsslOners. 

• • RICE, 

It being now 6 o'clock, the Court adjourned for one hour. 
The Court reassembled at 7 o'clock, and the answers of Col. Mc

Nab to the cross interrogatories were proceeded with. 
Answers to intenogatories administered by way of cross examina

tion to Sir Allan McNab, a witness produced, sworn and examined 
on the part and behalf of Alexander McLeod, in a suit now depending 
in the Supreme Court of Judicature of the people of the state of New 
York, before the Justices thereof at the suit of the said people for 
murder, before James E. Small and James Harvey Price, Esquires, of 
Toronto, in the Province of Canada, under and by virtue of a com
mission issuing out of the said Supreme Court under the seal thereof, 
pursuant to a rule of the said Court made on the twentieth day of 
July, in the year of our Lord one thousand eight hundred and forty
one. 

To the 1st cross interrogatory, he says: I reside at Dundurn, ill 
the Gore District and Province of Canada. I have resided in that 
District for about sixteen years. I am a native of Canada, and have 
always resided there. I am forty-one years of age and am a Barris
ter at Law. 

To the 2d cross-interrogatory, he says: I was commanding offi
cer of the whole force at Chippewa, naval and military; was not 
attached to any vessel. 

To the 3d cross-interrogatory, he says: I saw Alexander McLeod 
once during the week preceding the destruction of the Caroline. I 
do not recollect the particular day, the hour of the day, or the place 
at Chippewa, but I think it was the day before the destruction. 

To the 4th cross-interrogatory, he says: I have no recollection of 
conversing with Alexander McLeod, of hearing him converse, or of 
speaking to him on the destruction of the Caroline. 

To the 5th cross-interrogatory, he says: I do not recollect at Rny 
time McLeod informing me that he had been. at Buffalo and seen the 
Caroline, that she was preparing.to come to Navy Island, nor did he 
describe to me her size, her equipments or character, nor do I recol-
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lect his telling me any thing about her, but I do re.collect that the 
information which induced me to order the destructIOn of the Caro
line was not received from Alexander McLeod. 

To the 6th cross-interrogatory, he says: I did not at any time be
fore or after the burning of the Caroline, during the day or night, go 
with McLeod in a large boat or a small boat round Navy Island. 

To the 7th cross-interrogatory, he says: I h~ve n? knowledge or 
recollection respecting any of the matters contamed m the 7th cross
interrogatory. 

To the 8th cross-interrogatory, he says: I never did to my recol-
lection. 

To the 9th cross-interrogatory, he says: After I heard that she 
was coming down to assist the rebels, and after the officers appoint
ed by me to watch her movements had reported to me, I made up 
my mind to have her destroyed; this was on the day of her destruc
tion. I did not communicate my intention to Alexander McLeod, 
or in his presence, nor do I think that he could have known any thing 
about it. 

To the 10th cross-interrogatory, he says: I did not see the boat 
at Schlosser, it may ha\'e been reported to me that she had returned 
to the American shore, but I have no recollection of the circumstance, 
_\'1cLeod did not so inform me. I commenced preparing for the at
tack immediately after the report was made to me of her having 
landed the men and cannon at Navy Island. This was on the day 
of her dcstruction. I was on the shore when the boats returned and 
went from thence to my own quarters. 

To the 11th cross-interrogatory, he says: I do not recollect being 
at Davis's tavern on the day after the burning of the Caroline, nor 
did [ see or have any communication with Alexander McLeod on that 
Jay, or any other day after the burning of the Caroline on the sub-
ject of the destruction of that boat. ' 

To the 12th cross-intcrrogatory, he says: I was not present at the 
burning of the steamboat Caroline at Sc·hlosser. I ordered the ex
pedition for that purpose. I was present at the embarkation of the 
expedition from Chippewa, and saw it embark; there were on the 
shore at or near the place where the embarkation took place about 
from sixty to one hundred men. 

To the 13th cross-interrogatory, he says: I think there were 
about forty persons embarked in the expedition. I think I knew 
them all. I was not one of them. I have before stated that I order
,·d her destruction. 

To the 14th cr~s~-interrogatory, he says: The boats used are com
monly named shIp s cutters as I understand. I think there were 
seven or eight men in each boat . 
. The. boats were nearly of the same size and description, they were 
seven III number, but as I had not the personal direction of the boats 
I cannot speak positively. 

To the 15th cross-int~r~ogatory he says: I think I know all who 
embar~ed on the expedItIOn. I saw the faces of most of them and 
ft;'cogl1lzed those whom I saw. ' 

To the 16th cross-interrogatory he says: I was not in any boat, 
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as I have before stated. Captain Andrew Drew commanded the ex
pedition, as I have before stated. 

To the 17th cross-interrogatory he says: I was not in any boat. 
To the 18th cross-interrogatory he says: I know nothing of the 

matters inquired after by this cross-interrogatory except from infor
mation from other persons. 

To the 19th cross-interrogatory he says: I have no knowledge 
that there was any person of the name of McLeod in the expedition. 
If there had been a person of that name I think I should have 
known it. 

To the 20th cross-interrogatory he says: There was no wharf or pier 
where the expedition embarked at the mouth of the Chippewa River. 

To the 21st cross-interrogatory he says: The boats in which the 
expedition embarked all lay at the same landing place, near each 
other, and started about the same time. 

To the 22d cross-interrogatory he says: The boats did not all re
turn at the same time. Five arrived at about the same time, two at 
a different time, but I do not recollect whether they were before or 
after the others. They disembarked nearly at the same place as 
from where they started. I cannot say that I saw and recognized 
all the persons that embarked. 

To the 23rd cross-interrogatory he says: I do not think that any 
of the persons composing the expedition belonged to the regular 
army. Some of them belonged to the Royal Navy. Others were 
militiamen. The force under my command volunteered their ser
vices on being called upon by the Lieut. Governor of the Province, 
from which force the expedition was composed of men selected by 
Captain Andrew Drew, under my orders. I think the men compos
ing the expedition marched to the boats in a body, except such as 
took the boats down the river to the place of embarkation. 

To the 24th cross-interrogatory he says: The force composing 
the expedition was under the immediate orders of Captain Drew who 
superintended the embarkation. I have already stated they came to 
that point in a body, and on their return they marched to their 
quarters in a body without any particular military display. 

To the 25th cross-interrogatory he says: The persons composing 
the expedition were dressed in their usnal clothing. The militia 
were not at that time provided with uniform. I can give no more 
definite answer to this cross-interrogatory. 

To the 26th cross-interrogatory he says: The party were armed 
with pistols and cutlasses. The pistols belonged to some Provincial 
Dragoolls then on service under my command. I think the cutlasse~ 
were procured from the Queen's stores. 

To the 27th cross-interrogatory he says: After the expedition re
turned, the men composing it continued on duty until the force un
der my command was disbanded about the end of January or begin
ning of February to the best of my recollection. 

To the 28th cross-interrogatory he says: It was about midnight 
when the force disembarked. It was not a moonlight night. I think 
it was cloudy. I do not recollect whether the moon was up or not. 
The force after their return went to their respective quarters. I do 
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not know whether they were together at sunrise ?r not. Th~y were 
quartered in different houses in and about t~e. vIlla~e of Chippewa. 
I have seen the men engaged in this exp.e~~t!On smce, on para~e, 
some of them armed and equipped as milItIamen. I cannot gIve 
1 heir names or the period when I saw them. ~om~ of the~ were 
>iubsequently ordered on board of schooners lymg m the fiver. I 
(~annot say that I have seen the same body of I?~n together armed 
and equipped as they were when on that expeditIOn. .. 

To the 29th cross-interrogatory he says ~ The expedltJpn embark
('d about ten o'clock, P. M. 

To the 30th cross-interrogatory he says: There were some of the 
;}ssailinO" party wounded in the attack, Lieutenant Mc€ormack se
verely. b There was no one killed as reported to me as commanding 
officer. 

To the 31st cross·interroO"atory he says: I was not there, there
fore know nothing of the m~tters inquired after by this cross-inter
rogatory except from report. 

To the 32nd cross-interrogatory he says: The same answer ap
\"llies to this as to the foregoing. 

To the 33d cross-interrogatory he says: The same answer to this 
:l.S to the thirty-first. 

To the 34th cross-interrogatory he says: I have reason to believe 
there was no one on board of the Caroline when she was cut loose 
and sent over the Falls. 

To the 35th cross-interrogatory he says: I was not there. 
To the 36th cross-interrogatory he says: I was not there, and 

have no knowledge of any thing having been taken from the Caroline. 
To the 37th cross-interrogatory he says: I heard that she was 

coming down a few days before her arrival. My information was 
derived from some gentleman in Buffalo or Black Rock. From thp. 
manner in which the information was given to me I do not feel at 
liberty to give their names. I did not obtain the information from 
Alexander McLeod. 

To the 38th cross-interrogatory he says: I have seen a person of 
the name of Sylvanus S. Rigby. I first saw him at Chippewa. He 
was not engaged in her Britannic Majesty's service in December, 
1837, to my knowledge. I cannot recollect the exact time when I 
saw him first. It was during the time I was in command there. 

To t~e 39th. cross-interrogatory he says: To the best of my re
collectIOn I neither saw nor knew him previously to the destruction 
of the Caroline. 

To the 40th cross-interrogatory he says: Yes . 
. To ~he 41st cross-interrog~tory he says: I have no knowledge of 

IllS bemg on board the Carolme when she was attacked nor did he 
ever inform me that he was. ' 

To .the 42nd . cross-interrogatory he says: Not to my knowledge, 
nor did he so mform me. 1 do not know where the said Rigby 
now is. 
. To. the 43rd cross-interrogatory he says: I do not recollect see
lUg him before the attack on the Caroline, nor do I know where he 
went. 
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To the 44th cross-interrogatory he says: I do not know that 
Alexander McLeod went to Buffalo in the month of December, 1837, 
nor do I recollect hearing him say that he did so, to ascertain 
whether any steamboat was to be taken down from thence to Schloss
er, Navy Island or near there or for any other purpose. 

To the 45th cross-interrogatory he says: I have no recollection of 
Alexander McLeod telling me or any person in my presence the day 
or night before the Caroline was destroyed, or at any other time be· 
fore, that she was coming down from Buffalo to Navy Island or any 
other p1ace in that vicinity. 

To the 46th cross-interrogatory he says: I have no knowledge of 
Alexander McLeod remaining at Chippewa the day before the Caro
line was destroyed, to keep a look-out to see when she carne down 
to Navy Island or Schlosser, nor do I recollect having heard him say 
that he did so. 

To the 47th cross-interrogatory he says: I have no recollection or 
knowledge of the matters or any of them inquired after in this cross 
interrogatory. 

To the 48th cross-interrogatory he says: No. 
To the 49th cross-interrogatory he says: No. 
To the 50th cross-interrogatory he says: No. 
To the 51st cross-interrogatory he says: Seven boats were first 

engaged in the expedition. N one started from the Chippewa village. 
All started from the Chippewa River. None got aground at Buck
horn Island to my knowledge. 

To the 52nd cross-interrogatory he says: I am not aware that 
any person or persons was or were employed to pilot the boats. I 
have heard of a person living on the Niagara frontier of the name of 
Wiscoon, but I do not recollect of ever having seen him. I do not 
think there was anyone of that name on the expedition. 

To the 53rd cross-interrogatory he says: The 12th and 13th direct 
interrogatories to which cross interr0gatory refers have not been put 
to me. I was the person who gave the orders to Captain Drew 
which were personal, verbal and private. My orders were to take 
and destroy the Caroline. They were given on the heaeh a few 
minutes previous to the expedition putting off from the shore. 

To the 54th cross-interrogatory he says: I know nothing of my 
own knowledge of the matters inquired aftp,r in this cross-interroga
tory. 

To the last cross-interrogatory he says: I do not know any other 
matter or thing, nor have I heard, nor can I say anything touching the 
matters in question in this cause that may tend to the benefit or ad
vantage of the said people, besides what I have been interrogated 
nnto. 

Signed ALLAN N. MACNAB. 
Taken and sworn before us this thirtieth day of September, in the 

year of our Lord one thousand eight hundred and forty-one 
at the town of Kingston in Canada. 

JAS. E. SMALL, ~ C .. 
J H P ommlsslOners. 

• • RICE, 
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To the 1st additional cross-interrogatory he says: My order to 

C, t' Drew was verbal as I have before stated. The substance of 
ap am C I' 1 I which was to take and destroy the afO !I~e, as near y as can ,re-

collect, The order was given on the evenlllg of the day on whICh 
she was destroyed, on the beach near to t~e place wher~ the boats 
put off. I had no orders to invade the terrltorr of the U,mted, States. 
In my orders to Captain Drew nothing was smd .about mvadmg the 
territory of t~e United .States,. bu~ suc~ was the~r nature that Cap
tain Drew nught feellumself JustIfied III destroYlllg the boa~ where 
ever he might find her. 

To the 2d additional cross-interrogatory he says: I do not recol-
lect her coming down more than once. I did receive information 
of her intenden. coming before she arrived. The peculiar circum
stances under which I received the information makes me feel that I 
cannot with any propriety disclose the names of those who commu
nicated it to me.-The information, however, was not received from 
Alexander McLeod. I received no information of the state or con
dition of the Caroline after she arrived at Schlosser. 

To the 3d additional cross-interrogatory he says: I am under the 
impression, although I will not be positive, that I did furnish the 
Lieutenant Governor of Upper Canada with the names of the officers 
and men who were in the expedition to destroy the Caroline. If I 
did so it must have been a written list. I do not recollect whether 
it was accompanied with a written communication or not. Captain 
Usher's name conld not have been in the list, as he was not one of 
the party. 

To the 4th additional cross-interrogatory he says: I have already 
answered the matters inquired after in this additional cross-inter
rogatory. 

To the 5th additional cross-interrogatory he says: I do not recol
lect Alexander McLeod having informed me of the Caroline having 
left Buffalo on her way to Navy Island, nor did he solicit permission 
to prepar~.an expedition to destroy her, nor did he suggest that such 
an expedItIOn should. be fitted out, nor did I say any thing to him or 
he to ,me on the subJect of such an expedition the night before the 
Carolme came down, or at any other time to the best of my recol
lection. 

Signed ALLAN N. MACNAB. 
Taken and sworn before us this 13th day of September in the 

year of our Lord one thousand eiO'ht hundred and fort;-one at 
the town of Kingston, in Canada. b , 

JAS. E. S~IALL, ~ 
J H P Commissioners. 

• • RICE, 

. John Ha~ris of the town of London in the District of London 
m ,the PrOVlllce of Ca~ada, Esquire, aged sixty years, being produced 
s" orn. ~nd exammed m behalf of the defendant in the title of these 
depOSItIOns, doth depose as follows, viz: 

To th~ 1st interrogatory he says: I have no' personal acquain
tance WIth Alexander McLeod, I am not certain that I ever spoke to 
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him in my life, I knew him by sight not for a longer period than 
a week; I do not know of what nation he was a subject. 

To the 2d interrogatory he says: I do recollect the destruc
tion of the Caroline. 1 was in Chippewa about that time. I was 
there about a week or ten days before sbe was destroyed. 

To the 3d interrogatory he says: Those who went to destroy the 
Caroline embarked at the mouth of the Chippewa Creek, in the Dis
trict of Niagara; the men were in the boats about half an bOl~r be
fore they started; they were ordered into the boats as they aui n:d. 
I was amongst them engaged under Captain Drew in manning the 
boats. I had every opportunity that an officer has or seeing and no
ticing those engaged in an expedition under his command. 

To the 4th interrogatory he says: I do not kno",' where he was, 
but one thiug I do know, that he was not in any of the boats, nor was 
anyone of that name. 

To the 5th interrogatory he says; I had no knowledge of where 
he was, he was not in the boats. 

To the 6th interrogatory he says : We pulled off from the Canada 
shore towards Fort Schlosser. I was in one of the boats. Captain 
Drew was in command of the boat. 

To the 7th interrogatory he says: I did see aU' the persons in 
the boat I went in. Alexander McLeod was not in that boat. I did not 
see him anywhere on my Wlay from the Canada shore to Schlosser. 

To the 8th interrogatory he says: I did see the Caroline on the 
night of her destruction. I was one of the boarding party. I boarded 
her abaft the wheel-house. I went forward to the forecastle hatch
way and I was afterwards in her cabin. I went on at the same time 
as the other assailants. J believe I was the last peTson wlw left her. 
With reference to Alexander McLeod, as I have already stated, he 
was not with the assailants and had nothing to do with the destruc
tion of the vessel. 

To the 9th interrogatory he says: I did not see that any person 
was killed nor did I see any person placed on the wharf. 1 saw one 
man severely wounded. 

To the 10th interrogatory he says: I saw the men on their return 
to the Canada shore. Alexander McLeod was not among them. 
Their names were particularly taken down upon our return to Chip
pewa as they left the boats; the name of JVlcLeod was not on the list 
l saw the list then, and have seen it since. 

To the 11th interrogatory he says: Seven boats left Chippewa, fiv{' 
.only reached the Caroline, five returned in company. 

To the 12th interrogatory he says: I knew Sir Allan MacNab well 
-he was on the beach when we started. It was by his command 
that the expedition was undertaken as Commander of the Forces, on 
that frontier. The diTections I heard him give were to destroy Iter 
wherever we could find her. 

To the 13th interrogatory he says: Captain Andrew Drew was in 
command of the expedition, he undertook it by order of Colonel, now 
Sir Allan MacNab.; 

To the last interrogatQry he says: I know nothing more than I 
.-have stated. All I can say is, I am positive Alexander McLeod was 

17 
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not in the boats as I was actively eI:uployed as aide-de-camp to Captain 

Drew in superintending the mannm(~i~n~d) boatsjOHN HARRIS .. 

Taken and sworn before me this thirteenth day of September, In 

the year of our Lord, one thousand eight hundred and forty-one 
at the town of Kingston, in Canada. 

JAS. E. SMALL, (Commissioners. 
J. H. PRICE, ~ 

Answers to the interrogatories by war of cross-examination. . 
The said John Harris to the 1st croRs-mterrogato.ry says: J ,resIde 

in the town of London, in the District of London III the Provmce of 
Canrlda. I have resided there since the year 1834. I ,am n,ot a na
tive of Canada but am a native of England. I have resIded 111 Cana
da since 1813, I am sixty years of age, and am Treasurer of the 
London District. 

To the 2d cross-interroga~ory he says: I \~as attached to the N~
val BriO'ade at Chippewa. I was acting as AIde-de-camp to Capt am 
Drew. b I was not in command of or attached to any vessel. 

To the 3d cross-interrogatory he says: It is probable I did see him 
during the week' previous to the burning of the Caroline, but when 
or where or how often, I cannot say. 

To the 4th cross-interrogatory he says: I never spoke to him nor 
did I hear him converse Oll the subject of the Caroline. 

To the 5th cross-interrogatory he says: I never spoke to him in 
my life, nor did he to me on any subject. 

To the 6th cross-interrogatory he says: Alexander McLeod never 
was in a boat with me at any time whatever. 

To the 7th cross-interrogatory he says: I do not know nor have I 
understood from him that he ever went round Navy Island at any 
time, 

To the 8th cross-interrogatory he says: I have 'before stated hat 
I never had any conversation with Alexander McLeod whatever. 

To the 9th cross-interrogatory he says: The plan for destroying 
the Caroline first occurred to me on the afternoon of the 29th of De
cember, 1837, in consequence of having been directed either by 
Colonel MacNab or Captain Drew to observe her motions. I saw 
her go twice from Schlosser to Navy Island and land men at the lat
ter place. She then returned to Schlosser and let off her steam. I 
reported this circumstance either to Colonel MacNab or Captain 
D,rew or both an~ suggeste,d the expediency of cutting her out. I 
dId not commUnIcate my VIews on the subject to Alexander McLeod 
or any other person than those above named nor could McLeod have 
known of it to the best of my knowledge. ' 

~o the 10th cross-interrogatory he says: I observed the Caroline 
d~rlllg the afternoon of the 29th December, 1837, coming down the 
~Iver to Schlosser. McLeod did not communicate anything respect
mg her to me. We commenced our preparations toward dusk after 
she had let her steam off. 

!o :he I1t~ ,cross-interrogatory he says: I have no recollection of 
bemg m DavIs s or any other tavern at Chippewa the day after the 
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burning of the Caroline, or at any otber time during my stay at 
Chippewa, nor did I see McLeod there to the best of my recollection 
on the Monday or any other day after the burnino- of the Caroline. 

To the 12th cross-interrogatory he says: I wasbpresent at the burn
ing of the Caroline, and I was actively employed in fitting out and 
arranging the expedition on the 29th December, 1837, and 1 embark
ed with it. I cannot say how many persons ,vere on the shore, but 
there ",-ere a great many. 

To the 13th cross-interrogatory he says: There were exactly 
forty-one, neither more nor less, in the five boats, that rerrched the 
Caroline-there may have been as many as twelve in the"two boats 
that did not reach her. I knew a great many of those who embarked 
in the enterprise, others I knew by sight, and some I did not know. 
I have before stated I was one of them. There were nine in the boat 
I was in. I was on board the C:uoline, and I took a very active part 
in setting fire to her, and was the last that left her. 

To the 14th cross-interrogatory he says: They were five, six, and 
one from our boats. I cannot say exactly how many were in each 
boat; there were nine in the boat in which I was. I believe they 
were boats belonging to steamboats, such as are generally known as 
cutters. There were seven started, and five reacherl. the Caroline. 

To the fifteenth cross-interrogatory he says: I have already stated 
that many I knew well, some I knew by sight, and others I did not 
know. I saw the whole of them, but cannot say that I sawall their 
faces, or recognized the whole of them. 

To the 16th cross-interrogatory he says: I knew everyone that was 
in the same boat with me, particularly, I spoke to and recognized each 
one of them. Captain Andrew Drew commanded the expedition, and 
he also commanded the boat I was in. 

To the 17th cross-interrogatory he says: I returned in the same 
boat as I embarked in, but all the nine persons did not return 
with me. 

To the 18th cross-interrogatory he says: All the boats that em
barked did not reach the Caroline. Five did, two failed", Captain 
Andrew Drew commanded one boat, Shepherd McCormack, Lieuten
ant in the Royal Navy, commanded another boat, Christopher Rice 
commanded another boat, Mr. Gordon commanded another, and the 
Honorable John Elmsley commanded the fifth. The two which did 
not reach the Caroline were commanded by Messrs. Hector and 
Battersby. The seven boats returned to Chippewa. There were not 
many seconds between each of the five boats reaching the Caroline. 
The boat in which I was, was the first boat that arrived. 

To the 19th cross-interrogatory he says: There was no man of 
the name of McLeod in the expedition. 

To the 20th cross-interrogatory he says: From the bank at the 
mouth of the Chippewa, there was no wharf or pier. 

To the 21st cross-interrogatory he says: They did, and all started 
at the same time. 

To the 22nd cross-interrogatory he says: They did not all return at 
the same time, nor did they all disembark at the same time, five only 
returned shortly after each other. I was in the last of the five boats. 
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The crews of the four other boats were on the beach when I landed, 

d h h I were immediately mustered, and the names taken an t e woe I b 1 

d I d Od ot see and reco<Tnize all the persons w 10 em arKed. 
own. I n b b If' h 

1 did not stop to see the names taken down, ut eta person In t e 
act of doing it. 

To the 23rd cross-interrogatory he say~: There were no~e, ~f the 
reCTular army several of the navy, the remaInder were of the mIlitIa un
de~ Col. !\lcN abo They volunteered from the force, under Col. McNab, 
upon being informed that their services wer~ reqUIred, for a secret ex
pedition. They walked down together, but dId not go In rank and fi!e. 

To the 24.,th cross-interrogatory he says: It was not, nor upon Its 
disembarkation. 

To the 25th cross-interrogatory he says: They were not dressed 
as soldiers or sailors, but in their ordinary clothing. Captain Drew, 
I think, was the only person in uniform., , 

To the 26th cross-interrogatory he says: WIth sabres, pIkes, cut
lasses, and some pistols, I cannot say, where. they were proc'.lred~ 
their dresses we:'e their own. The ImpreSSIOn upon my mInd IS, 

that some of the arms were procured from the Provincial Dragoons. 
To the 27th cross-interrogatory he says: They went to their 

respective quarters. 
To the 28th cross-interrogatory he says: They disembarked about 

midnight. It was cloudy, but not a dark night. I cannot positively 
say whether the moon was up or had set. I have already stated that 
the force separated and went to their respective quarters. They 
were at Chippewa the next morning at sunrise, with the rest of the 
force, under Colonel McNab, but not embodied as a distinct corps. 
I haVe not since seen them together. I have not since seen them 
armed and equipped as they were that night. 

To the 29th cross-interrogatory he says: I cannot say positively, 
but it must have been after nine o'clock, as we were absent two 
hours and some minutes. I do not recollect that I consulted my 
watch on the occasion. 

To the 30th cross-interrogatory he says: I was not. Some of the 
p~rty were. ,Mr. McCormack was seyerely wounded, and another 
shghtly. I thmk that was all. There were none killed. 

To the 31st cross-interrogatory he says: Yes. Resistance was 
made by the persons attached to the Caroline. Some of them had 
1veapons. Whether ,they. all had or not I cannot say. There were 
fire arms. I saw a pistol m the han.ds of one person, who snapped it 
at one of our men, but whether It went off or not I cannot say. 
Another had a gun or rifle and fired from the bow of the vessel at us. 
As we approached, the ball passed between Captain Drew and myself. 
The, person who fired called out, "turn up boys, the enemy are 
commg. .vVhat boats are there 1 give the countersign," and then 
fired. I thmk I, saw other weapons in the hands of the people on 
board the Carolme, but I cannot describe them. 
o To ~he 32nd C'fos,s-interrogatory he says: Besides what I have 
~~ated. m the foregomg answer, fire-arms were discharged from the 
d!rectlOn of. a white house not far from the wharf, probably at the 
dIstance of SIxty or seventy yards. I cannot say whether they used 
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any swords or pikes, or other military weapons. The steamboat had 
no cannon mounted. I saw no cannon, fire-arms, or munitions of 
war or military stores on board of the Caroline, as I did not search 
for any, further than those which I saw in the hands of the people, as 
above stated. 

To the 33d cro~s-interrogatory he says: I am not aware that any 
one was killed on board. There were one or two wounded. One 
of them had a sabre cut, who I.believe, was put on the wharf, by some 
of our men. I did not kill or wound anyone. I saw no one killed 
I saw no wound inflicted. I did not discharge a gun or pistol, hav
ing none with me. I struck no one with a sword or pike or other 
weapon. 

To the 34th cross-interrogatory he says: No one. They were 
all driven ashore before she was cast loose, as Captain Drew's orders 
were to drive them on shore and hurt as few as possible, and to cast 
her off from the wharf previous to setting fire to her, so as to prevent 
the possibility of any injury to private property on shore. 

To the 35th cross-interrogatory he says: I was not on shore, but 
I think Mr. Elmsley and some of the men were on the wharf. I did 
not go into the warehouse, nor do I know that any of the attacking 
party went in. 

To the 36th cross-interrogatory he says: I did not take any of the 
articles mentioned in this cross intel'l'ogatory from the Caroline, nor 
do I know of any other person having done so, nor of any being 
brought to Chippewa. 

To the 37th cross-interrogatory he says: I did not hear of her 
coming, to the best of my recollection. J think I heard a steamboat 
was to be down. I knew nothing of the Caroline till I saw her on 
the 29th December, coming down the river, near Buckhorn Island. 
I do not remember who informed me that a steamboat was coming, 
but I am certain it was not McLeod. 

To th(· 38th cross-intel'l'ogatory he says: I never heard of the man 
before now that I know of. 

To the 3Sth cross-interrogatory he says: No. 
To the 40th crosti-interrogatory he says: No. 
To the 41st cross-interrogatory he says: He was not, that I know 

of. 
To the 42d cross-interrogatory he says: He nevcr did to me, nor 

to my knowledge to anyone or more of the party who ,attacked the 
Caroline. I have no knowledge of his residence. 

To the 43d cross-interrogatory he says: I never saw him. 
To the 44th cross-interrogatory he says: I never heard or knew 

that he was there. 
To the 45th cross-interrogatory he says: McLeod never spoke to 

me upon the subject, nor to any person in my presence or hearing. 
To the 46th cross-interrogatory he says: I know nothing of the 

matters inquired of me in this cross-interrogatory. 
To the 47th cross-interrogatory he says: I do not think that 

McLeod ever spoke to me in his life, nor I to him. I never heard 
any conversation between him and any other person or persons upon 
the subject of the Caroline. 
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To the 48th cross-interrogatory he says: I have be~ore said I 
never heard McLeod speak to any person upon the subJect of the 
Caroline. 

To the 49th cross-interrogatory he says: I ~o ~ot know, n.or have 
I understood from him that he, directl:y or mdlrectl:y, advIsed the 
destruction of the Caroline, nor do I belIeve he ever ~ld. 

To the 50th cross-interrogatory he says: I never did. 
To the 51st cross-interrogatory he says: Seven. And seven 

started from the mouth of the Chippewa creek. I am not aware 
that any of them got aground on Buckhorn i~!and. . 

To the 5Zd cross-interrogatory he says: I here was no pilot em
ployed. I know a family living near Chippewa. of the name of 
Wiscoon. There were none of them employed as pilots. There was 
no one of that name in the expedition. 

To the 53d cross-interrogatory he says: His order was given to 
Captain Drew. It was verbal and private; it was not a permission, 
it was a command-it was given on the 29th December, 1837, at 
head quarters at Chippewa. The final command was given on the 
beach, just before starting, in my presence, but not in the hearing of 
anyone else. 

To the 54th cross-interrogatory he says: I do not know that there 
was an armed force stationed on the land at or near the wharf at 
which the Caroline was lying. I have 'before stated, that shots were 
fired from the front of the white house near the wharf.-I have before 
stated, that I believe that Lieut. Elmsley was on the wharf, but with 
how many men, or whether he was ordered there, I cannot say, nor 
do I know whether he met with any opposition, or discovered any 
armed men. 

To the last cross-interrogatory he says: I do not. 
Signed. JOHN HARRIS. 

Taken and sworn before us, this 30th day of September, in the 
year of our Lord, one thousand eight hundred and forty-one, at 
the town of Kingston, in Canada. 

JAS. E. SMALL, ~ C .. 
J H P ommisSlOners. . . RICE, 

Filed, September 18th, 1841. 
.Note.-In the original, the signatures of the Commissioners appear 

at the foot of each page, but these are omitted in tha. copy. 
(A copy) H. DANA, Clerk. 

EDWARD ZEALAND, of the town of Hamilton in the Gore District 
d P . " an rOVlllce of Canad~, mariner, aged forty-five years, being pro-

duced, sworn and exammed on behalf of the defendant in the title 
of these depositions named, doth depose as follows: ' 

To the first interrogatory he says: I do know Alexander McLeod 
and have ~nown him since about January or Februarv 1838. I wa~ 
n.ot a~quamted with him in December, 1837. I kne~ 'his person by 
slgl~t III December, 1837, but did not know his name was McLeod 
untIl 1838. I thi~k him a native of Scotland and a British subject. 

To the second mterrogatory, he says: I do recollect the destruc-
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tion of the Caroline. I was in Chippewa at that time, and had been 
there from about the twenty-fifth day of December, 1837. 

To the third interrogatory, he says: The expedition embarked 
from the Chippewa creek. I think those who embarked were en
gaged in preparation on the beach, for about an hour before starting. 
I was among the others assisting in the preparations during that 
time. I hed no opportunity of noticing those who went, except the 
persons in the b<¥lt in whi<:h I went. 

To the fourth interrogatory, he says: I do not know where Alex
ander McLeod was at the time mentioned in this interrogatory. I 
know he was not in the boat in which I was. 

To the fifth interrogatory, he says: I do not know where the said 
Alexander McLeod was at the time mentioned in this interrogatory. 
I lmow he was not in my immediate neighborhood. 

To the sixth interrogatory, he says: I went on the expedition in a 
boat commanded by Captain Drew. 

To the seventh interrogatory, he says: I sawall the persons in 
the boat I went in from Canada to Schlosser. Alexander McLeod 
was not one of them, and I did not see him on my way from Canada 
to Schlosser. 

To the eighth interrogatory, he says: I did see the Caroline the 
night of her destruction. I was on board of her, aft, in the cabin, 
and on the larboard side of the deck. I got on board of the Caroline 
about the same time with the other assailants. I left her nearly the 
last. I did not see Alexander McLeod among the assailants, and I 
do not believe he was one of them. 

To the ninth interrogatory, he says: There was a dead man lying 
on the dock at Schlosser, but he was not conveyed there. The man 
referred to met his death during the attack npon the Caroline, but I 
do not know whether he received the shot on the Caroline, or on the 
dock. I think the shot which struck him proceeded from the direc
tion of the tavern on shore. He could not have been carried or 
conveyed to the dock without my knowledge. 

To the tenth interrogatory, he says: I did see the men who had 
been engaged in the destruction of the Caroline, when they landed 
on the Canada shore, upon their return from Schlosser. I did not 
see Alexander McLeod among them, and believe that he was not 
among them. I did not see him at any time after the boats left the 
Canada shore for the purpose of destroying the Caroline, and up to 
their return and landing on the Canada shore after her destruction. 

To the eleventh interrogatory, he says: Seven boats started, five 
reached the Caroline, and five returned almost in company. 

To the twelfth interrogatory, he says: I know Sir Allan N. Mc
Nab. I do not know where he was at the time the expedition start
ed. I do not know by whose command the expedition was under
taken. I did not hear Sir Allan N. McNab give any directions. I 
have no doubt the expedition was undertaken by command of Sir Al
lan N. McNab. Knowing Captain Drew to have been in the Royal 
Navy, I think he would not have entered on the expedition without 
being properly authorized to do so; and on that account I joined the 
expedition, and served as in the regular service. 
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To the thirteenth interrogatory, he says: Captain Drew was in 
command of the expedition, but I do not know by: whose order. 

To the last interrogatory, he says: I know nothmg further respect-
. I tt·· questl'on EDWARD ZEALAND. Ina- tIe ma ers In· H'l C d 

bSworn, taken and subscribed, at the town of amI ton, ana a, 
this eia-hteenth day of September, 1841, before me, . . 

b SECKER BROUGH, CommIssIOner. . . . 
Answers to the interrogatories by way of cross-exammatIOn propos-

ed to Ed ward Zealand. .. 
To the first cross-interrogatory, he says: I resld~ at HamIlton, 

and have resided there about six years. I am a natIve of England, 
and have resided in Canada since the year eighteen hundred and 
thirteen. I am aged forty-five years, and am a mariner: 

To the second cross-interrogatory, he says: I ,,:as m cl~arge?f 
the boats and seamen on shore at Chippewa at the tllne mentIOned In 

this interrogatory. I was not attached to any v~ssel. 
To the third cross-interrogatory, he says: I dId only once. I saw 

him in a boat as one of a recollnoiterinO' party. I think, but am not 
sure it was McLeod, as I did not know his name at the time. I think 
it was the per SOil whom I afterwards understood .to be McLeod.. I 
think this was on the day before the day of the burmng of the Carolme. 

To the fourth cross-interrogatory, he says: I neither conversed 
with McLeod, nor heard him converse, nor speak on the subject of 
the Caroline. 

To the fifth cross-interrogatory, he says: I never at any time heard 
McLeod speak on the subject of the Caroline. 

To the sixth cross-interrogatory, he says: I went in a boat with 
Captain Graham round Navy Island, for the purpose of reconnoiter
ing, on the day, I think, before the day of the btxrning of the Caro
line, and a person was in the boat who, I think, was McLeod, but am 
not certain. 

To the seventh cross-interrogatory, he says: I only know of Mc
Leod's going round Navy Island according as I have stated in my 
answer. to the last preceding interrogatory. I have never understood 
fro~ hnn th~t he went round Navy Island at any time. On the oc
casIOn of gOIng round Navy Island, as I have mentioned I remember 
nothing particular occurring, but that the people on the' Island fired 
constantly at us with grape, round shot, and musket shot. 

To the ejghth cros~-interrogatory, he says: Never. 
To the nmt~ .cross-mterrogatory, he says: It did not occur to me 

that an expedItIOn was contemplated; it was communicated to me 
about two hours before it started, but I was not aware that the de
s~rllction of .the Caro~ine was the o~ject of the expedition, until the 
tllne of startmg. I dId not commUl1lcate the plan, nor any part of it 
to McLeod. He was not present, to my knowledO'e when it was 
communicated to me. 0 , 

To the tenth cross-interrogatory, he says: I did not discover she 
was at Schl~sser until we failed in finding her at Navy Island. Me
~eod never I.nformed ~e wh~re she. was. We commenced prepara
hons some tIme near eIght 0 clock III the evening of the 29th of De-
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cember, 1837. After the expedition, we went to our respective 
quarters. 

To the eleventh cross-interrogatory, he says: I was at Davis's 
tavern at the time mentioned in this interrorratory. I did not see 
McLeod at'or near Davis's tavern, or convers~ with him at any time 
during my stay at Chippewa. 

To the twelfth cross-interrogatory, he says: I was at the burning 
of the Caroline. Was concerned in the expedition, and saw it em
bark in the Chippewa creek. I think there were within one hun
dred person~ on the shore -whell the boats started, but I did not pay 
much attentIOn to the numbers. 

To the thirteenth cross-interrogatory, he says: I think about fifty 
or sixty persons embarked. I did not know them all. I was one of 
them. Eight persons went in the boat I went in. I went on board 
the Caroline and assisted in the destruction. 

To the fourteenth cross-interrogatory, he says: The kind of boats 
used were such as are employed about steamers and schooners. The 
average number in each boat was about eight. The boats were of 
pretty much the same size and description, and were seven in 
number. 

To the fifteenth cross-interrogatory, he says: I did not know or 
recognize all who werc in the expedition. 

To the sixteenth cross-interrogatory, he says: I was not previous
ly personally acquainted with all, nor do I remel'nber to have spoken 
to each individual; but I observed the face of each of them. Capt. 
Drew commanded the expedition, and the boat in which I was. 

To the seventeenth cross-interrogatory, he says: I retumed in the 
same boat in which I went, and all the persons, except Captain 
Drew, who embarked in the same boat with me, returned with me. 

To the eighteenth cross-interrogatory, he says: Only five boats 
reached the Caroline-two of the seven failed. I do not know who 
commanded them. I believe they lost their way. The boats which 
reached the Caroline arrived nearly at the same time. 

To the nineteenth cross-interrogatory, he says: I do not know 
whether any man of the name of McLeod was in the expedition. 

To the twentieth cross-interrogatory, he says: The expedition dirt 
not embark from any wharf or pier. 

To the twenty-first cross-interrogatory, he says: The boats aU lay 
near each other along the beach, and started at the same time. 

To the twenty-second cross-interrogatory, he says: The five boats 
which reached the Caroline, returned at pretty nearly the same time, 
and same place. I did not recognize at the disembarkation all who 
embarked. 

To the twenty-fourth cross-interrogatory, he says: The force ,vas 
not paraded or displayed in military order, either previous to its em
barkation, or on its disembarkation. 

To the twenty-fifth cross-interrogatory, he says: They were dress
ed in their usual and customary dress; not in clothes given out to 
them, but in their own clothes. Those who came from schooners, 
were dressed as sailors-civilians as civilians-there was no particu
lar uniform. 
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To the 26th ross-interrogatory he says: T~ey were armed wit~ 
pistols, cutlasses and pikes. The arms were Issued from the Ordl. 
nance Department. . . 

To the 27th cross-interrogatory he says: After the expe~ltlOn re-
turned, the crews did not continue together but went to theIr respec-
tive quarters. ., 

To the 28th cross-interroo-atory he says: I thmk the force disem-
barked about two o'clock il~ the morning-it was not moonlight, or 
cloudy, but a little hazy, sufficiently light .to distinguish each ?ther 
as we sat in the boats. The forces on their return went to their reo 
spective quarters; they were not together at sunrise that morning 
as a body on duty, though some of them might. have happened of 
their own accord to be too-ether. I have not ~mce seen them to· 
gether as a body. I have ~ince seen individuals of that force on duty 
in the different departments. 

To the 29th cross-interrogatory he says: At about ten o'clock. 
To the 30th cross-interrogatory he says: I was not wounded, 

Lieut. McCormick and Richard Arnold of the assailing party were 
wounded, but I am not aware that anyone was killed. 

To the 31st cross-interrogatory he says: I did not see any resist· 
ance made on board of the Caroline, with the exception of a shot 
which was fired from the after-part of the vessel at the time of board
ing. I think that shot struck and wounded Lieut. McCormick. I 
saw no weapons. 

To the 32d cross-interrogatory he says: One gun or pistol was 
discharged as stated in my answer to the last preceding interro
gatory. I did not see them use any swords or other weapons. The 
boat was not armed iu the after-part where alone I was. I did not 
see any arms or munitions of war of any description on board of the 
Caroline. 

To the 33d cross-interrogatory he says: I did not see anyone of 
the Caroline's crew killed, or receive a wound. I saw one man lying 
dead on the dock, who I suppose belonged to the Caroline but on 
what spot he received the shot I do not know-but I did not kill or 
wound. anyone. I did not discharge a gun or pistol, or strike any 
one Wltl). any weapon. 

To the 34th cross-interrogatory he says: Not one! 
To the 35th cross interrogatory he says: I went on shore at 

~chlosser for the purpose of cutting loose the stern-fast of the Caro-
1111e, to prevent the flames from her communicating with the store
house on shore. I s.aw some two or three others of the assailing 
party on shore. I did not myself nor did I see any body else go into 
the warehouse. 
~o the 36th cross-interrogatory he says: Mr. Harris of London, 

havll1g ~allen overboard, while getting from the Caroline to his boat, 
and havll1g pull~d him out of the water, I returned from my boat on 
boar~ the ~arolll1e for the purpose of getting something to cover Mr. 
Harfls, as It was a cold night, and took a piece of old carpet for the 
purpose. I saw also a mattress taken from on board the Caroline 
and saw it thrown or fall into the water, and carried offby the water: 
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I believe a dog was also taken from the boat. I did not see nor am 
1 aware that any other article was taken from the Caroline. 

To the 37th cross-interrogatory he says: I never heard the Caro
line was coming from Buffalo. but on the day she was destroyed; on 
the day before I heard she was plying between Navy Island and the 
American shore. I cannot remember who informed me, McLeod 
did not so inform me. 

To the 38th cross-interrogatory he says: I never knew and do not 
remember ever to have seen or heard of Sylvanus S. Rigby before 
this, the time of my examination. 

To the 39th cross-interrogatory he says: No! To the 40th cross
interrogatory he says: No! To the 41st cross interrogatory he 
says: 1 neither know, nor have I heard from him that he was on 
board of the Caroline when she was attacked. 

To the 42d cross-interrogatory he says: No; and I know not 
where he is. 

To the 43d cross-interrogatory he says: I know nothing about 
him. 

To the 44th cross-interrogatory he says: I neither know, nor have 
I understood from McLeod anything of the matters inquired after by 
this interrogatory. 

To the 45th cross-interrogatory he says: McLeod neither told me 
nor any person in my presence anything respecting the matters in
quired after by this interrogatory. 

To the 46th cross-interrogatory he says: I neither know, nor have 
heard McLeod say anything of the matters inquired after by this in
terrogatory. 

To the 47th cross-interrogatory he says: I neither had nor have 
had ariy conversation with McLeod, nor with any person in his pres
ence. respecting any matters inquired after by this interrogatory. 

To the 48th cross-iuterrogatory he says : No. 
To the 49th cross-interrogatory he says: I neither knew nor have 

understood from McLeod, that he was in any manner advised, as 
mentioned in this interrogatory. 

To the 50th cross-interrogatory he says: Never! 
To the 51st cross-interrogatory he says: Seven boats were en

gaged in the expedition, and all started from inside the mouth of the 
Chippewa Creel(, I do not know how many, or whether any grounded 
at Buckhorn Island. 

To the 52d cross-interrogatory he says: I am not aware that any 
person was engaged to pilot the boats. I have an indistinct recollec
tion of the person of the name mentioned in this interrogatory, re
siding, I think some years since, at or about Chippewa, but not in 
1837, I believe he was a pilot, but no person of that name was to my 
knowledge engaged in the expedition. 

To the 53d cross-interrogatory he says: I know nothing of 
the character of the order or command mentioned in this interro
gatory. I was placed by Sir Allan N. McNab under the command of 
Captain Drew, and to him alone I looked for orders. 

To the 54th cross-interrogatory he says: I did not see any armed 
force at, or upon the wharf, but several shots were fired towards us 
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from the direction of the tavern, near the wharf. I do not know 
h th L ' t nant Elmsley or any other person was sent or went weer JeU e , . ' . on shore for the purpose mentioned In thIS Interrogatory or any 

other such purpose. . To the last cross-interrogatory he says: I know nothmg !urther than what I have already stated in my a~swers to the foregomg in
terroo'atories touching the matter in questIOn. 

b EDWARD ZEALAND. 
Sworn, taken and subscribed at Hamilton, Canada, this 18th ~ar ofSep-

tember, 1841, before me, SEeKER BROUGH, CommissIOner. 

DEPOSITION OF WILLTAM SMART LTGHT. 
William SmrtTt Light, of the township of ~ort~ Oxford, in the District of Brock and Province of Canada, EsqUIre, aged twenty-two 

yeilrs and upwards, being produced, swo,r~ and examined in behalf of the defendant in the title of these depoSItIons named, doth depose as 
follows, viz. . To the 1st interrogatory, he says: I have no penwnal acquamtance with Alexander McLeod, he was once pointed out to me in the streets of Chippewa, but whether before or after the 29th December, 
1837, I cannot say. I believe him to be a British subject. 

To the 2d interro!yatory, he says: I perfectly recollect the des
truction of the Caroline. I was at Chippewa at the time, and had 
been there about four or five days previous. 

To the 3d interrogatory, he says: The persons who went to destroy the Caroline, embarked at the mouth of the Chippewa Creek near 
some willow trees. I had been appointed to Mr. Elmsley's boat previous to my setting out, and entered her as soon as I arrived, and remained on board the boat until the expedition started. I cannot speak positively as to the persons who went on that expedition except such as went in the same boat with myself. 

To the 4th interrogatory, he says: I do not know where the said Alexander McLeod was when the boats put off. I know he was not in my boat. 
To the 5th interrogatory, he says: I do not know where the said Alexander M~Leod was, he was not in my presence. 
To the 6th Interrogatory, he s.ars: vVhen the boats pushed off from the Canada shore on the expedition to destroy the Caroline, they pulled towards her. I was III one of the boats, which boat Mr. Elmsley commanded. 
To, the 7,th interrogatory, he says: I sawall the persons in the boat 111 which I was on my way to Schlosser. Alexander McLeod was not one of them, neither did I see him on my way from the Canada shore to Schlosser. 
To the 8th interrogatory, he says: I saw the Caroline on the night of her destruction. I boarded her on the starboard bow and was the 

first. on board from. my boat. I left her immediately after the other assailants. The said Alexander McLeod was not amonO' the assail
ants from the first attack upon her till her final destru~tion to the best of my knowledge and belief. ' . 

To the 9th interrogatory, he says: I saw no one killed on board 
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the Caroline. I saw a man in the after cabin desperately wounded. 
I was ordered by Captain Drew to convey him on shore. I took 
him to the gangway, and believe he either walked or was carried 
on shore, but cannot say positively as I did not see him. 

To the 10th interrogatory, he says: I did not see the whole of the 
men who had been engaged in the destruction of the Caroline, on 
my return from Schlosser to the Canada shore. I did not sec Al
exander McLeod among them. 

To the 11th interrogatory, he says: I believe there were from 
seven to nine boats started. I saw but four nt the Caroline. No 
boat returned in company with the boat I was in. 

To the 12th interrogatory, he says: I know Sir Allan McNab, I 
did not see him when the expcdition started in pursuit of the Caro
line. I do not know by whose command the expedition was under
taken. I ·heard no directions given with reference to the expedition. 

To the thirteenth interrogatory, he says: Captain Drew was in 
command of the expedition. I cannot say by whose orders he un
dertook the expedition. 

To the last interrogatory, he says: I know nothing more in an
swer to this interrogatory than I have already stated in reply to the 
foregoing interrogatories. 

W. S. LIGHT. 
Taken and sworn before me, this seventeenth day of September; in 

the year of our Lord one thousand eight hundred and forty-one, 
at the town of Woodstock, in the district of Brock, in Canada. 

J. H. PRICE, Commissioner. 

ANSWERS TO THE INTERROGATORIES BY WAY OF CROSS-EXAMINATION. 

The said Williom Sma?'t Light, to the 1st cross-interrogatory, says: 
I reside in the township of Oxford, in the Northern Division. I have 
resided there nearly seven years. I am a natiYe of England, and 
have resided in Canada for ten years. I am twenty-two years of age. 
I am a captain of the 2d Oxford regiment of militia, and superintend 
the management of my father's property. 

To the 2d cross-interrogatory, he says: I was acting as Aide-de
Camp to Captain Drew in December, 1837. I was not in command of 
any vessel, nor was I attached to any vessel. 

To the 3d cross-interrogatory, he says: I do not recollect having 
seen Alexander McLeod previously to the destruction of the Caro
line. 

To the 4th cross-interrogatory, he says: I never did converse 
with Alexander McLeod or heard him converse on the subject of the 
destruction of the Caroline, or any other subject. 

To the 5th cross-interrogatory, he says: I know nothing of the 
matters inquired after in this cross-interrogatory. 

To the 6th cross-interrogatory, he says: I never went with the 
said Alexander McLeod round Navy Island. 

To the 7th cross-interrogatory, he says: I know nothing of the 
matters inquired after in this cross-interrogatory. 

To the 8th cross-interrogatory, he says: Alexander McLeod never 
spoke to me on the subject of cutting out and destroying the Caroline. 
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To the 9th cross-interrogatory, he says: The plan fo~ destroying 

1 C J' e1' occurred to me it was first commul1lcated to me tIe aro me nev , "I 
after the boats had started. I did not commUlllcat.e It to A exander 
McLeod, he was not present when it was ~ommulllc~ted to me, and 
to the best of my knowledge he knew nothmg about It. 

To the 10th cross-interrogatory, he says I ~ad n? knowledge of 
the Caroline being at Schlosser until the boat Hl whIc~ I was, was 
\vithin a few yards of her. Alexander Mc~eod never mformed me. 
I had nothing to do with any of the prepara~lOns for the attack. Af
ter the return of the expedition I went (hrect1y to my own quar
ters. 

To the 11th cross-interroO'atory he says: I was at Davis's tavern 
the day after the burning ot the Carolin~. I did not see Alexan?er 
McLeod there. I was there in the evenmg. I have no recollectIOn 
of havinO' seen Alexander McLeod at or near Davis's tavern on the 
Monday b or any other day after the burning of ,the Caroline nor did I 
ever converse with him on the subject of burmng that vessel. 

To the 12th cross-interrogatory he says: I was present at the 
burninO' of the steamboat Caroline, at Schlosser on the 29th of De
cembe~, 1837. I ,,,as present at the embarkation of the expedition 
at Chippewa, but cannot say how many persons were present at or 
near'the place from whence the boats started. 

To the 13th cross-interrogatory he says: I cannot say how many 
persons embarked in the enterprize. I did not know all the persons 
who entered the boats. I was one of them. There were eight per
sons in the same boat with myself. I was on board the Caroline, and 
assisted in destroying her. 

To the 14th cross-interrogatory he says: The boats used were 
such as usually belong to schooners. I cannot say how many per
sons were in each boat. I think the boats were all nearly of the 
same size and description. There were seven or nine boats. 

To the 15th ~ross-interrogatory, he says: I did not know all 
who embarked 111 the expedition. I did not see or recognize the 
face of each one of them. 

To the 16th cross-interrogatory he says: I did know them all. I 
had. raised the boat's crew for Mr. Elmsley. I spoke to each, but 
havm,g no personal acquain,tance with them, I cannot say that Ire
cogmzed each one. Captam Drew commanded the expedition. Mr. 
E1msley commanded the boat in which I was. 

To the 17,th cr~ss-interrogatory he says: I did not return in the 
sa,me boat 111 whIch I embarked, nor did the same persons return 
With me. 

To the 18th ?ross-interrogatory he says: AU the boats did not 
reach the Carolme. I cannot say how many failed. Captain Bat
tersy commanded one, Mr. Hector commanded the other. I do not 
kn~w what became of them. All the boats that reached the Caroline 
arrIved about the same time. I think Captain Drew's was the first. 

To the 19th cross-interrogatory he says: To my knowledge there 
was no man of the name of McLeod in the expedition 

To the 20th cross-interrogatory he says: The expedition embark
ed from the beach. 
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To the 21st cross-interrogatory he says: All the boats were near 
together and all started abont the same time. 

To the 22d cross-interrogatory he says: The boats did not all re
turn at the same time, nor did they all disembark at the same time. 
The boat I was in disembarked at the place from whence we started. 
I did not see and recognize all the persons I saw embark. I return
ed in another boat. 

To the 23rd cross-interrogatory he says: The force employed 
consisted of volunteers. There were some gentlemen who had pre
viously been in the Royal Navy and Army. The men volunteered. 
The force marched up in a body, but the men composing it entered 
such boats as they chose. 

To the 24,th cross-interrogatory he says: Many of the parties 
composing the force were mustered at the quarters of the Naval 
Brigade and furnished with a pistol, cutlass and two cartridges. The 
force was not displayed or paraded in military form on its disembar
kation. 

To the 25th cross-interrogatory he says: The persons composing 
the expedition were dressed in their ordinary clothing. Those who 
could procure it had a red badge round their arm. 

To the 26th eross-interrogatory he says: The party were armed 
with pistols, cutlasses and sabres, which were obtained from the 
quarters of the Naval Brigade and from the Provincial Cavalry. 

To the 27th cross-interrogatory he says: I believe the force dis
persed. 

To the 28th cross-interrogatory he says: I should think between 
one and two o'clock in the morning. The night was clear, but I 
cannot say whether there was any moon. The force, I think, dis
persed to their quarters. The whole party were not together that 
morning at sunrise. I have never seen that force together since. I 
have since seen some of the parties armed and equipped as they were 
that night on board of a gun boat, but who they were I cannot say. 

To the 29th cross-interrogatory he says: J cannot now recollect 
at what hour the expedition embarked. 

To the 30th cross-interrogatory he says: J was not wounded. 
Some of the assailing party were wounded in the attack upon the 
Caroline. No one was killed. 

To the 31st cross-interrogatory he says: Resistance was made by 
the crew or by persons attached to the Caroline. They had \veapons, 
pistols and swords. I saw also one gun fired by the sentry. The 
Caroline, I believe, was not armed. I cannot say that there were any 
military stores, amunition, provision or munitions of war of any kind 
or description found on board the Caroline. 

To the 32d cross-interrogatory he says: They discharged both 
guns and pistols, and they had swords on board. There were no 
cannon, fire-arms, military stores, amunition, provision or munition 
of war of any kind or description found on board the Caroline with 
the exception of such as appeared to have been used in the conflict 
and which lay scattered about the deck. 

To the 33d cross-interrogatory he says: I saw only one wounded 
as I have before stated. I saw no one killed. I wounded no one, 
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I ti d . tol I did not strike with swoil'd, nor did I kill anyone. re a pIS . 
pike or other weapon. f 1 tid 

T the 94th cross-interrogatory he says: I am per ect y con ent 

h 
0 oJ s on board the Caroline when she was cut loose and 

t at no person wa d f h f 
sent over the Falls, for when I left her I ha to rnn rom tea ter 
cabin to the bow with my head down to escape the smoke and flames 
which were bursting from below. 

To the 35th cross-interrogatory he says: I went on shore ~t 
Schlosser. I did not go into the warehouse near the wharf nor dld 
I see any of the party go into the warehouse. . 

To the 36th cross-interrogatory he says: I. dId take away a mat
trass for the accomlllodation of Mr. McCorm~ck, who w~s severely 
wounded and I also took away a sword whIch was lymg on the 
deck. I'Imow of no other articles having been taken from her. 

To the 37th cross-interrogatory he says: I never heard of the 
steamboat Caroline coming down from Buffalo to Schlosser from 
Alexander McLeod or any other person. 

To the 38th cross-interrogatory he says: I never heard of such a 
person as Sylvanus S. Rigby. 

To the 39th cross-interrogatory he says : No. 
To the 40th cross-interrogatory he says: No. 
To the 41st cross-interrogatory he says: I have no knowledge of 

his ever having been on board the Caroline. . 
To the 42d cross-interrogatory he says: I know nothll1g of the 

matters inquired after by this cross interrogatory. 
To the 43d cross-interrogatory he says: I never saw him. 
To the 44th cross-interrogatory he says: I know nothing of the 

matters inqnired after by this cross interrogatory. 
To the 45th cross-interrogatory he says: I never conversed with 

or heard Alexander McLeod converse on any subject. 
To the 46th cross-interrogatory he says: I know nothing of the 

matters inquired after by this cross interrogatory. 
To the 47th cross-interrogatory he says: I never had any conver

sation with Alexander IVlcLeod on the subject of the destruction of 
the Caroline, nor had he with me the day before she was destroyed 
or on any other day, nor had I with any other person in his presenae, 
nor had he with any other person in my presence on the subject 
aforesaid. 

To the 48th cross-interrogatory he says: No, I did not. :0 the 49th cross-!nterrogatol'Y he says: Not to my knowledge. 
fo the 50th cross-ltlterrogatory he says: I never did. 
To the ~ 1st cross-interrogatory he says: Seven or nine-I believe 

seven or mne-the same number. I cannot say how many grounded 
on Buckhorn Island. 

To th.e 5~d cross-interrogatory he says: I know nothing of the 
matters InqUIred after by this cross interrogatory. 

To the 53d ?ross-interrogatory he says: Having answered the 
t':relfth and thlfteenth direct interrogatories in the negative, I can 
gIve no further answer to this cross interrogatory. 

To the 54th cross-interrogatory he says: I am not aware that there 
was any armed force stationed on the wharf where the Caroline was 
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lying. I was fired upon from the shore while casting off the chain 
by which she was moored. I recollect nothing of the other matters 
inquired after by this cross interrogatory. 

To the last cross-interrogatory he say~: I know of no matter or 
thing, nor have I heard, nor can I say anything other than I have 
already stated touching the matters in question in this cause that 
may tend to the benefit and advantage of the said people. 

W. S. LIGHT. 
T~ken and sworn before me this seventeenth day of September, 

In the year of our Lord one thousand eia-ht hundred and forty
one, at the town of Woodstock, in th~ district of Brock, in 
Canada. 

J. H. PRICE, Commissioner. 

During the reading of the foregoing depositions the Attorney Gen
eral objected to various portions, so as to bring the testimony within 
the rule laid down, and to make it applicable solely to the indict
ment for the murder of Durfee. The various points were warmly 
contested by counsel on both sides. 

The testimony of John Harris was objected to by the Attorney 
General on the ground that he had not signed his testimony. 

Mr. Gardner intimated that the testimony was not signed at the 
time because it was necessary to have it copied. 

The testimony itself said" taken and sworn" before me, &c. 
The ATTORNEY GENERAL withdrew the objection. 

FIFTH DAY. 

The Court sat last night until near ten o'clock, and Judge Gridley 
appeared to be as much disposed to continue sitting as he had been 
at any period of the trial; but the Jurors exhihited symptoms of 
drowsiness, and the appeal was irresistible. One juror had tied his 
handkerchief about his head, and appeared to be enjoying a sound 
sleep while the depositions were being read; others were resting their 
weary heads on the front of the jury box, and altogether they looked 
more like twelve convicts, broken down in mind and body, under the 
dreadful sentence which dooms to an ignominious death, than a jury 
sitting to decide on the fate of another. The Court accordingly was 
adjourned until a quarter to eight the next morning, at which time 
.Tudge GRIDLEY took his seat on the bench. He was, as usnal, the 
first man in Court, and with all the freshness of joyous youth; he 
never fails, nor does he betray any fatigue under his arduous duties. 

One objection made by the Attorney General to the admissibility 
of the depositions taken under cO!pmission, was made this morning 
to that of Mr. S. Light, on the ground that the counsel for the peo
ple was not present at the examination. It occurred thus :-com
missions were issued and days were appointed for the examinations, 
and counsel for the people and the prisoner were in attendance at the 
places agreed upon, in Canada: but it was found necessary that the 
commissioners should separate for the examination of witnesses, and 
as there was but one counsel there for the people, he could, of course, 
only attend in one place at a time, and the depositions were taken by 

19 
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the commissioners on the interrogatories previously framed by the 
counsel for the people and the pris?ner. . . 

Judge GRIDLEY said he saw no . ImprOprIety In the course tak~n. 
The commissioners were armed wIth full po,,:,ers to take the ex~mm
ations, and counsel had had the opportunity to frame the mter-
rocrations previously. 

Some explanations were made between the Attorney General and 
Mr. Spencer, and the reading was resu~ed. . . 

Previous to the reading of the foIIowlllg depOSitIOn of Mr. Armour, 
Mr. Hall objected to it-not desiri.ng to set. it asid~ altoge~her--that 
the name of this witness was not Included In the lIst of wItnesses to 
be examined by commission; consequently the prosecution had no 
opportunity of framing cro ss interr?gatories, such as might be pe
culiarly adapted to the knowledge, CIrcumstances or character of the 
witness. 

Mr. Spencer explained-it was true this wit~ess was not originally 
in the list mentioned; but he had been substituted at great trouble 
for another in the list, who refused to be examined, and whose knowl
edrre was supposed to be similar to that of Mr. Armour. 

Mr. Hall did not press any objection to the reading of the deposi
tion, but wished the jury to understand the particular circumstance 
that attended it. The deposition was then read. 

DEPOSITION OF ROBERT ARMOUR. 

Robert Armour, of the town of Coburg, in the New Castle District, 
in the Province of Canada, Esquire, aged twenty-three ye:us, maketh 
oath and, to the first interrogatory, he says: I have known Alexan
der McLeod from about the beginning of the month of December, 
1837. I had seen Alexander McLeod once or twice before the 29th 
day of December, 1837. I only knew him by sight at that time. I 
had no acquaintance with him other than as I have just stated. l' 
believe him to be a British subject. 

To the 2nd interrogatory, he says: I do remember the time of the 
destruction of the Caroline. I was in Chippewa about that time. I 
had been there for about twelve days before the destruction of the 
Caroline. 

To the 3d interrogatory, he says: All the boats were in Chippewa 
creek. Some of the party that were i{l the boats afterwards landed 
and tracked .the boats along the shore a few hundred yards, until we 
came OppOSIte ~o Schlosser. We may perhaps have stood upon the 
beach at the ChIppewa creek about fivp. minutes or so before we em
barked. I went into one of the boats that were lying in the Chippe
wa creek. I landed to help to track the boat that I was attached to, 
along the shore, as I have before stated. And when the' boat had 
been tracked a sufficient distance, I got into it again. I was with the 
party that went upon the expedition, and was one of them. 

To the 4th interrogatory, he says: I do not know where Alexan
der McLeod was, but I know he was not in the boat that I was in 
d To the 5th interrogatory, he says: I do not know where Ale~an

er McLeod was, and I do not think he was upon the beach at all 
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during the time of embarkation; at any rate he did not come under 
my view. 

To the 6th interrogatory, he says: I went in Capt. Elmsley's boat, 
and he commanded it. 

To the 7th interrogatory, he says: I sawall the persons that were 
in the boat I was in. Alexander McLeod was not in the boat with 
me. I did not see Alexander McLeod at all that night. 

To the 8th interrogatory, he says: I saw the Caroline that night. 
I was on board of her, and over nearly all her deele I boarded 
about the same time as the others. I was one of the last, or among
the last that left her. I did not see Alexander McLeod at all tha-t 
night, and do not think he was one of the assailants. 

To the 9th interrogatory, he says: 1 know nothing of the matters 
contained in this interrogatory. 

To the 10th interrogatory, he says: I saw the greater part of the 
men that had been engaged in the destruction of the Caroline after 
they landed. Alexander McLeod was not one, or among those that I 
saw, nor did I see him that night. . 

To the 11th interrogatory, he says: Seven started, five crossect 
the river, two of which remained in the stream, and the other three 
attacked her. They came back, I believe, one after another. 

To the 12th interrogatory, he says: I do know Sir Allan N.McNab. 
I think he was on the bank opposite to Schlosser at the time the 
expedition started. I think ~e expedition was undertaken at the 
suggestion or command of Sir Allan N. McNab. I did not hear him 
give any directions. 

To the 13th interrogatory, he says: Captain Drew was in com
mand of the expedition. He commanded it, I believe, by the order 
or wish of Sir Allan N. McNab. 

To the last interrogatory, he says: I know of nothing further that 
can tend to the benefit of the said Alexander McLeod, than what I 
have before stated to the foregoing interrogatories. 

R. ARMOUR. 
Sworn, taken and subscribed at the city of Toronto, in the Home 

District, in Canada, thi,; --- day of September, 1841, before us, 
SEeKER BROUGH, ~ C .. 
ADAM WILSON, ~ ommlsslOners. 

Answers to the interrogatories by way of cross-examination pro
posed to Robert Armour : 

To the 1st cross-interrogatory, he says: I reside in Cobourg. 
have been there for about twelve months past. I am not a native of 
Canada. I am a native of Scotland. I have residea in Canada be
tween twenty-one and twenty-two years. I am twenty-three years 
of age past, and my profession is that of an attorney at law. 

To the 2nd cross-interrogatory, he says: I was a private. I wac; 
attached to a vessel during part of the time. I was in Chippewa. 
" The Queen" was the name of her. She was a large schooner, and 
was armed., I was attached to her as a private. I was also attached 
to the land force a patt of the time. I was in Chippewa aforesaid, 
and served as a private. 
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To the 3d cross-interrogatory, he say~: I did not see . Alexander 
McLeod the week preceding the burnmg of the Carolme, to my 
recollection. , 

To the 4th cross-interrogatory, he says: I d~d not. 
To the 5th cross-interrogatory, he says: I d~d not. 
To the 6th cross-interrogatory, he says: I dId not. . 
To the 7th cross-interrogatory, he says: I know nothmg of the 

matters contained in this interrogatory. , 
To the 8th cross-interroaatory, he says: He dId not. 
To the 9th (~ross-interro~atory, he says: I knew nothing of the in

tended destruction of the Caroline until it was communicated to me 
about two hours before we started for that purpose. I did not com
municate it to ~1:cLeod, and he was not present when it was commu
nicated to me, and I do not know whether McLeod knew of it or 
not. 

To the 10th cross-interrogatory, he says: I did sec the Caroline 
plyina between Schlosser and Navy Island, a day or two before she 
was burned .. McLeod did not inform me of it. We commenced 
our preparations for an attack upon her about an hour before we 
started. After the return of the expedition, I returned to my quar
ters in Chippewa. 

To the 11th cross-interrogatory, he says: I do not remember 
whether I was in Davis's Inn at Chippewa on the day after the burning 
of the Caroline or not; at any rate I did not see McLeod there, and 
consequently did not converse with him. Nor did I see McLeod on 
the Monday, or on any other day after the burning of the Caroline, at 
or near Davis's tavern. 

To the 12th cross-interrogatory, he says: I was present at the 
burning of the Caroline at the time mentioned in this interrogatory, 
and was concerned in it as one of the attacking party. There were 
then from one to two hundred persons standing on the shore when 
the boats started. 

To the 13th cross-interrogatory, he says: There were about sixty 
persons that embarked in the expedition-I knew about half the num
ber o,f these persons. I was one of the party. Nine altogether 
were m the boat that I was in. I was on the Caroline. and did all in 
my power to aid in her destruction. ' 

To the 14th cross-interrogatory, he says: Row boats, such as 
schooners use for jolly boats: there were nine persons in each boat. 
The boats were nearly all of the same size and description. There 
were seven boats, 

To the 15th cross-interrogatory, he says: I did not know all the 
persons that went on the expedition thouah I did know about one
half of them. I did see most of th~ fac.;'s of those that were on 
the expedition, and I recognised a great part of them. 

To ,the 16th cross-interrogatory, he says: I knew all those that 
were m the same boat with me but two and those two were entire 
strang:ers to ~e. I think I spoke to all'those in the boat that I was 
a~qbamted, wIth; and I think I observed the faces of all that were in 

E
t Ie loat wIth me. Capt. Drew commanded the expedition and Capt. 

ms ey commanded the boat I was in. ' 
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To the 17th cross-interrogatory, he says: I did return in the same 
boat in which I embarked, and I think besides those thflt embarked with 
us, one other person returned with us from the expedition. 

To the 18th cross-interrogatory, he says: Only three of the boats 
that· set out for the Caroline rcached her. I do not know who com· 
manded the boats which did not reach her. Two of them layout in 
the stream, and the other two lost their course altogether. The 
boats that reached the Caroline arrived at nearly the same time. I 
do not know which arrived first. 

To the 19th cross-interrogatory, he says: There was no person 
in the expedition of the name of McLeod, to my knowledge. 

To the 20th cross-interrogatory, he says: There was no wharf or 
pier where the boats were lying; they embarked from the Chippewa 
beach. 

To the 21st cross-interrogatory, he says: The boats all lay at the 
same landing place. They started at nearly the same time. 

To the 22d cross-interrogatory, he says: The boats did not all re
turn at the same time. and the crews of the different boats disem
barked as they arrived, and I believe about the same place where 
they embarked from. I did not see all those return that went on the 
expedition, but I saw and recognized several of them. 

To the 23d cross-interrogatory, he says: The men that embarked 
on the expedition were militia volunteers. Some of them had been 
in the Royal Navy. Those that went volunteered to go, and came 
down to the boats in a body. 

To the 24th cross-interrogatory, he says: It was not. 
To the 25th cross-interrogatory, he says: They were all dressed 

in their common every-day clothes. I cannot deseribe particularly 
the different articles of their dress. 

To the 26th cross-interrogatory, he says: The party was armed 
with sabres and boarding pikes, and some few had pistols. I cannot 
tell from whence the weapons were procured. They were served 
out to us in a house in Chippewa. 

To the 27th cross-interrogatory, he says: It dispersed. 
To the 28th cross-interrogatory, he says: The force disembarked 

about one of the clock in the morning .. The night was dark and 
rather cloudy than otherwise. The force dispersed to their separate 
quarters after their return. They were not together at sunrise. I 
have not seen that force together as a body after that night, though 
I have seen several of the persons that composed it; but I cannot 
say whether or not they were armed as they were that night. 

To the 29th cross-interrogatory, he says: I believe ten and eleven 
o'clock at night. 

To the 30th cross-interrogatory, he says: I was not wounded, but 
some of the pa~ty were. Noone was killed. 

To the 31st ~oss-interrogatory, he says: There was some little 
resis-tance made by those attached to the Caroline, and I think they 
had pistols. 

To the 32d cross-interrogatory, he says: I think the sentinel on 
board the Caroline fired a musket or rifle, and some of them on 
board, I think, fired pistols. I cannot say whether they made use of 
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an other weapons. I did not see, and do not know w~eth~r there 
y non or munitions of war on board of the Carolme. 

were :my can I h' k h To the 33d cross-interrogatory, he says: ~ m t ere were one 
killed and two or three wounded. I did not kIll or ~ound ~ny one, 
nor did I see anyone of them killed or wounded. I dId not dIscharge 
a O"un or pistol, or strike or wound anyone. 

°To the 34th cross-interrogatory, he says: I do not believe there 

was one. 
To the 35th cross-interroO"atory, he says: I only know of one 

person that went on shore, a~d he went into the ware-~ouse for the 
purpose of casting the cable off that fastened the. Carolme. . 

'1'0 the 36th cross-interrogatory, he says: I dId not, nor dId any 
of the attacking party, to my personal knowledge! take or carry 
away any of the articles fonnd on board, or belong~ng to the Car?
line thouO"h there were some mattrasses thrown mto the boat m 
whi~h I ,:as, which I threw over board into the stream. 

To the 37th cross-interrogatory, he says: I do not know who first 
mentioned it, but McLeod certainly did not. 

To the 38th cross-interrogatory, he says: I do not know, and have 
never heard from him. 

To the 39th cross-interrogatory, he says: I did not. 
To the 40th cross-interrogatory, he says: I did not. 
To the 41st cross-interrogatory, he says: He was not that I know 

of. 
To the 42d cross-interrogatory, he says: I know nothing of the 

matters contained in this interrogatory. 
To the 43d cross-interrogatory, he says: I never saw him, nor heard 

of him. 
To the 44th cross-interrogatory, he says: I know nothing whatever 

of the matters contained in this interrogatory. 
To the 45th cross-interrogatory, he says: He did not. 
To the 46th cross-interrogatory, he says: Alexander McLeod 

never so informed me; nor did I ever hear him say so; nor do I 
know anything of the matters contained in this interroO"atory. 

To the 47th cross-interrogatory, he says: AlexanderoMcLeod did 
not ?onverse with me, nor did I with him, nor did he with any per
son.m my presenee, ~lor did I with any person in his presence, on the 
subJect of, the Carol me, at any time whatever. 

To the 48th cross-interrogatory, he says: I did not. :0 the 49th eross-~nterrogatory, he says: Not that I know of. 
fo the 50th cross-mterrogatory, he says: I did not. 
To the 51st cross-interrogatory, he says: Seven boats were first 

engaged in the expedition, and seven started from the mouth of the 
creek near to Chippewa village. I do not know whether any got 
aground on Buckhorn Island. 

To the 52d cross-interrogatory, he 'says: I do I1j)t know whether 
any person or persons were employed to pilot the boats. I know, 
~nd have heard of no such person or persons as are named in this 
mterrogatory. 

To the 53d cross-interrogatory, he says: I do not know anything 
of the matters contained in this interrogatory. 
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To the 54th cross-interrogatory, he says: I do not think there was 
any armed force stationed on shore at or near where the Caroline 
was lying. I do not think we were attacked or fired upon from the 
shore or from the ware-house, and I was very busy during the whole 
time that I was engaged on board of the Caroline. I do not think 
Captain Elmsley went ashore at all, but one of our party went on 
shore to cast off the cable, but he met with no opposition, and dis
covered no armed men. 

To the last cross-interrogatory, he says: I do not know of any 
other matter or thing that could tend to the benefit or advantage of 
the people of the State of New York. 

R. ARMOUR. 
Sworn, taken and subscribed, at the city of Toronto, in the Home 

District of Canada, this twenty-fifth day of September, 1841, 
before us, 

SECKER BROUGH, ~ C .. 
A W ommlsslOners. 

DAM lLSON, 

DEPOSITION OF JOHN GORDON. 

John Gordon, of the town of Hamilton, in the Gore District, and 
Province of Canada, Esq., aged twenty-eight years and upwards, 
being produced, sworn and examined, in the behalf of the defendant, 
in the title of these depositions named, doth depose as follows, viz: 

To the 1st interrogatory he says: I know Alexander McLeod, late 
Deputy Sheriff, of the District of Niagara, by sight, but have no 
personal acquaintance with him. I think the time that I saw him 
was, when he was a passenger on board of the steamboat I command. 
I cannot state positively that I saw him more than once. I believe 
him to be a subject of Great Britain, and a native of Scotland. 

To the 2d interrogatory he says: I perfectly recollect the time of 
the destruction of the Caroline. I was in Chippewa about the time 
of her destruction. I had been there a few days before that time. 

To the 3d interrogatory he says: The persons embarked near the 
tbouth of the Chippewa river. I was there about half an hour before 
the embarkation. I do not know how long the others were there 
before I came. I remained on the beach during that time. I had no 
opportunity of knowing any of the persons, except those in the boat 
which I commanded. 

To the 4th interrogatory he says, I do not know where the said 
Alexander McLeod was. He was not in my boat. 

To the 5th interrogatory he says: I do not know where he was, 
he was not in my presence. 

To the 6th interrogatory he says: I went in one of the boats to 
Schlosser, which boat I commanded. 

To the 7th interrogatory he says: I sawall the persons in the 
boat I went in, from Canada to Schlosser. I am satisfied Alexander 
McLeod was' not one of them. I did not see him on my way from 
Canada to Schlosser. 

To the 8th interrogatory he says: I saw the Caroline on the night 
of her destruction. I was on board of her. I was not below; that is 
to say, not in the gentlemen's cabin, but with this exception, I think 
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I was in every part of her. I went on board at the same time as the 
other assailants, and went on board at the aft part of her, after the 
whole of the assailants had left her. I returned for t~e purpose of 
securing her colours; was on board for I should thI~k nearly ~ve 
minutes. I did n·ot see Alexander McLeod on board of the CarolIne. 
To the best of my knowledge he was not .there. 

To the 9th interrogatory ~e says: I. dId not. see, nor do I know 
any thing of any person haVIng been kIlled dUrIng the attack o~ !he 
Caroline, or conveyed on the dock at Schlosser, and left remaInmg 
iliere. . 

To the 10th interrocratory he says: 1 do not thInk I saw any of 
b b ' h . the men with the exception of my own oat s crew, at t e tIme men· 

tioned i~ this interrogatory. I did not see Alexander McLeod that 
night or since. 

To the 11th interrogatory he says: I cannot say how many boats 
started; five reached the Caroline. I do no know how many returned 
in company. 

To the 12th interrogatory he says: I know Sir Allan McNab. He 
was on the beach when the boats started. It was by his command, 
to the best of my knowledge, that the expedition was undertaken. I 
did not hear him give any directions. 

To the 13th interrogatory he says: Captain Drew commanded the 
expedition. Does not know under whose orders Captain Drew 
acted. 

To the last interrogatory he says: I have stated all I know in my 
answers to the foregoing interrogatories. 

JOHN GORDON. 
Sworn, taken, and subscribed before me, this 16th day of Septem

ber, one thousand eight hundred and forty-one, at the town.of 
Hamilton, in Canada. 

SEeKER BROUGH, Commissioner. 

Answers to the interrogatories by way of cross examination. 
The said John Gordon being duly sworn, to the 1st cross-interrogatory 

says: I command the steamboat "Britannia." I am twenty-nine 
years of age, and when on shore usually reside at Hamilton. I have 
been seven years in Canada-am a native of Scotland. 

To the 2d cross interrogatory he says: I commanded the third 
division of the Naval Brigade at Chippewa, in the month of Decem
ber, 1837; that is to say, I did so after the destruction of the 
Caroline. I was not attached to any vessel. I commanded a division 
of boats previous to the destruction of the Caroline. I was a captain 
in a regiment of " Gore Militia." 

To the 3d cross interrogatory he says: I did not to my knowledge 
see Alexander McLeod at the time mentioned in this cross interroga
tory. 
~o the .4th c~oss-i~terrogatory he says: I never had any conver

satlO~ or mtervIew w.lth Alexander McLeod respecting the Caroline, 
nor dId I ever hear hIm converse on that subject. 

To the 5th cross-interrogatory he says: I have already answered 
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that I never spoke to Alexander McLeod respecting the Caroline. I 
have not spoken to him since the year 1836. 

To the 6th cross-interrogatory he says: I did not at any time go 
with McLeod round Navy Island. 

To the 7th. cross-interrogatory he says: I know nothing of the 
matters inquired after in this cross-interrogatory. 

To the 8th cross-interrogatory he says: He never did. 
To the 9th cross-interrogatory he says: The plan for the destruc

tion of the Caroline was communicated to me about two hours before 
the starting of the expedition. I did not communicate the plan, or 
any part of it, to Alexander McLeod, nor was he present when it 
was communicated to me. I am not aware that he knew of the 
same. 

To the 10th cross-interrogatory he says: I was not aware that the 
Caroline was at Schlosser. I was under the impression that she was 
at Navy Island, until after I had passed Navy Island on my way to 
destroy her with the other boats. Alexander McLeod did not inform 
me that she was at Schlosser. I made every preparation a short 
time before the expedition started. After the return of the expedi
tion, I went to Davis's tavern at Chippewa. 

To the 11th cross interrogatory he says: I do not recollect whe
ther I was or not at Davis's tavern. I did not see Alexander McLeod 
there. I did not on any day after the destruction of the Caroline 
see McLeod, or converse with him on any subject. 

To the 12th cross-interrogatory he says: I was present at. the 
burning of the steamboat Caroline. I commanded one of the boats. 
I was at the embarkation of the expedition and saw it embark. I 
cannot say how many persons were present, at or near the place, 
when the boats started. I should think at least two hundred 
or three hundred. 

To the 13th cross-interrogatory he says: I should think between 
forty and fifty persons embarked on the expedition. I did not know 
them all. I was one of them. I think there were seven including 
myself in the boat I commanded. I was on board of the Caroline. 
I assisted in casting her off, and in towing her into the stream, as I 
think. 

To the 14th cross interrogatory he says: Cutters and Jolly 
boats; I should think the number in each averaged from seven to 
nine. There were five boats at the destruction of the Caroline; they 
were nearly of the same size. I cannot say how many boats started 
on the expedition. 

To the 15th cross interrogatory he says: I did not. 
To the 16th cross interrogatory he says: I did not know all 

who were in the same boat with me; I did not recognize each one 
of them, nor did I speak to each individually; Captain Drew com
manded the expedition; I commanded the boat I was in. 

To the 17th cross interrogatory he says: I returned in the same 
boat in which I embarked, and believe that all those who went with 
me returned with me, but cannot say positively. 

To the 18th cross interrogatory he says: I believe not; I have 
understood that two failed; I cannot say who commanded them, 

20 
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or what became of them. The boats arrived as nearly together 
as possible; cannot say which arrived first. . 

To the 19th cross interrogatory he, says: I am ,n,ot certam there 
was any man by the name of McLeod m the expedItIOn: . 

To the 20th cross interrogatory he says: The expedItIon embark· 
ed from no wharf or pier, but from the bank of the rIver. 

To the 21st cross interrogatory he says: All the boats were 
too-ether on the bank of the river; they started as nearly as possi. 
bl~ at the same time. 

To the 22nd cross interrogatory he says: I cannot say. 
To the 23rd cross interrogatory he says: The force em

ployed consisted entirely of volunteers; there were some half-pay 
officers of the Navy amongst them; the men came as volunteers, 
and entered the boats in the order in which they chose. The force 
was not drafted or levied; I am not aware that they marched up in 
a body; I understood there was a party at the Naval Officers' quar
ters,who acted in a body, but cannot say whether they marched up 
together or not. . . 

To the 24th cross interrogatory he says: I belIeve It was not 
before or after the embarking so displayed. 

To the 25th cross interrogatory he says: They were in their 
own ordinary dress; they were not dressed in any uniform. 

To the 26th cross interrogatory he says: I cannot exactly 
say how the men were armed; some probably had no arms, others 
had swords and pistols; I believe the arms were principally procur
ed from the quarters of the Naval Officers. 

To the 27th cross interrogatory he says: To the best of my 
knowledge the force dispersed to their different quarters; my party 
did so. 

To the 28th cross interrogatory he says: I think the force 
disembarked about one in the morning; it was a star-light, not a 
moon-light night; it was neither a very clear nor a very dark night. 
To the best of my knowledge the force dispersed to their quarters; 
I am not aware that they were together the next mornino-; I have 
not, seen them toget,her sinc~; I have not seen that force o~ any part 
of It armed and eqUIpped as It was that night. 

To the 29th cross interrogatory he says: The expedition em
barked I think between 10 and 11 o'clock. 

T? the 30th cross ,interrogatory he says: I was not wounded; 
I belIeve Mr. McCormIck was wounded and two others' Richard 
Arnold and Major Warren were the two ~ no one was killed. 

To the 31 st interrogatory he says: We were fired upon before 
we boarded by the persons keeping sentry at the after gang-ways' I 
cannot say of what description the weapons were; I heard numer~us 
shots fired, but cannot say whether on board the Caroline or from 
the shore. ' 

To the ,3~nd cross int~rrogatory he says: I answered the first 
part of thIS mterrogatory m my answer to the preceding interroga
tory. I, ~m not aware whether they used any swords or. pikes, or 
~ther mIlItary weapons, except as I have before stated. I do not 

now whether the boat was armed, or any of the men on board her, 
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or whether there were any munitions of war on board, except as r 
have before stated. 

To the 33rd cross interrogatory he says: I am not aware whether 
any of the persons found on board the Caroline were killed or 
wounded; I did not kill or wound anyone. 

To the 34th cross interrogatory he says: No person was on board 
the Caroline that I am aware of when she was cut loose and sent 
over the Falls. 

To the 35th cross interrogatory he says: I did not go on shore; 
I cannot say whether any of the others did; I believe some of the 
party did, but do not know that ~ny of the party went into the store
house near the wharf. 

To the 36th cross interrogatory he says: I did not take any thing 
from on board the Caroline; I believe some lamps were taken from on 
board, and one mattrass on which Lieutenant McCormack was laid 
when wounded; I believe also the poat's flag was taken from on board; 
I do not know of any other property being taken; I cannot state 
where the articles taken, if any were taken, were carried to. 

To the 37th cross interrogatory he says: I cannot at all remem
ber that I heard that the steam-boat was coming to ScQlosser or Navy 
Island, before I saw her in the neighborhood of NavyTsland. 

To the 38th cross interrogatory he says: I am not aware of hav
ing seen or heard of the person enquired after by this cross inter
rogatory until this the time of my examination. 

To the 39th cross interrogatory he says: I have answered this 
cross interrogatory in my answer to the preceding one. 

To the 40th interrogatory he says: Never. 
To the 41st interrogatory he says: I have answered this in my 

answer to former cross interrogatories, from number 38 to the 42nd 
cross interrogatories he says, I know nothing of the matter enquired 
after by this cross interrogatory. 

To the 43d interrogatory he says: I have no other answer to give 
to this cross int.errogatory than what I have answered to the enqui
ries respecting this individual. 

To the 44th cross interrogatory he says: I never heard nor do I 
know that Alexander McLeod went to Buffalo for the purpose men
tioned in this cross interrogatory, or for any other purpose in De
cember one thousand eight hundred and thirty-seven, or at any oth
er time. 

To the 45th cross interrogatory he says: McLeod never spoke to 
me, or to any other person in my presence, on the subject. 

fo the 46th cross interrogatory he says: 1 know nothing of the 
matters enquired after by this cross interrogatory. 

To the 47th cross interrogatory he says: McLeod never had any con
versation with me, or with any person i.n my presence, on the sub
ject of the Caroline, nor did I ever converse with any person in his 
presence on the subject of the Caroline. 

To the 48th cross interrogatory he says: Never. 
To the 49th cross interrogatory he says; Never to my knowledge, 

nor have I ever understood so from him. 
To the 50th cross interrogatory he says: Never. 
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To the 51st cross interrogatory he says: To the best of mr 
knowledge seven boats were at first en~aged in the expedition, and 
all started a little above the mouth of ChIppewa Creek; I do not know 
how many, or whether any boat got aground at Buckhorn Island. 

To the 52nd cross interrogatory he says: I am not aware that any 
person was employed to p,ilot the b?ats; I ,know a person of the 
name of Weishuhu who reSIded at ChIppewa m December 1837; he 
has I believe two or three sons; I believe none of them were enga. 
ged in the expedition against the Caroline; I boarded at Weishuhu's 
house at the period in question; I am not aware that any person of 
the name mentioned in this interrogatory was engaged III the expe
dition, 

To the 53d cross interrogatory he says: I entered into the expe. 
dition at the personal request of Sir Allan McNab, and I have no 
further knowledge of any order or command, public or private, ver. 
bal or in writing, given by him, I cannot state whether Sir Allan 
McNab requested any other person to join the expedition; Sir Allan 
McNab's request to me as above mentioned, was made about two 
hours before the expedition started, 

To the 54th cross interrogatory he says: I am not aware that any 
armed force ~as stationed on the land at or near the wharf where 
the Caroline was lying, I do not know whether the shots came 
from the store-house; I rather think they came from the neighbor
hood of a tavern, or from that direction; I understood at the time, 
but do not know, there was a guard placed on the wharf to protect 
the expedition while cutting' loose the Caroline. I do not know 
whether Lieutenant Elmsley was there or was sent there, or what 
number of men the guard consisted of, or whether the guard met 
with any opposition or discovered allY armed men. 

To the last interrogatory he says: I do not know nor can I state 
any thing other than what f have stated, 'touchinO' the matters enquir-
ed of by this interrogatory, b 

JOHN GORDON, 
Sworn, taken and subscribed, at the town of Hamilton Canada this 

6 h d ' , 1 t ay of September, 1841, before me, 
SECKER BROUGH, Commissioner. 

DEPOSITION OF CHRISTOPHER BIER. 
Christopher B,ier, of Chippewa, aged forty-nine, being produced, 

sworn, ~nd exammed on behalf of the defendant in the title of these 
depOSitIOns named, doth depose as follows: 

To the 1st interrogatory, he says: I have seen McLeod but have 
had no acquaintance with him. I have known him by sight since 
about the be,ginning of January, 1838, but not before the destruction 
of the Carolme. 

h TC the, 2d interr~gato~y, he says: I recollect the destruction of 
t e ,arolme, I was m ChIppewa at that time. I had been in Chippe
wa Slllce the 24th December, 1837. 
C TO

k 
the

I 
3d interrogatory, he says: They embarked from Chippewa 

b ree" can only speak with certainty as to those who went in the 
oat WIth me, and they entered the boat immediately upon their coming 
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to the beach. I accompanied my crew. I had no opportunity of 
seeing and noticing persons who went on the expedition, excepting 
officers commanding boats, and my Own boat's crew. 

To the '!<th interrogatory, he says: I do not know where Alexander 
McLeod was. I know he was not in the boat I commanded. 

To the 5th interrogatory, he says: I do not know where Alexan
der McLeod was at the time mentioned in this interrogatory. I do 
not recollect to have seen him at all during that evening. 

To the 6th interrogatory, he says: I went in a boat on the expe
dition, and I was in command of the boat in which I went. 

To the 7th interrogatory, he says: I sawall the persons who went 
with me in my boat from Canada to Schlosser. I knew them per
sonally. McLeod was not one of them. I did not see him at all 
that evening. 

To the 8th interrogatory, he says: I saw the Caroline on the night 
of her destruction. I was on board of her, and in every part of her. 
I went on board of her as nearly as possible at the same time with 
the other assailants. We all left her about the same time. I did 
not see McLeod among the assailants. 

To the 9th interrogatory, he says: I know nothing of the transac
tion enquired after by this interrogatory. 

To the 10th interrogatory, he says: I saw a number of the men, 
but not all of them who had been engaged in the destruction of the 
Caroline, when they landed on the Canada shore on our return. I 
did not see McLeod either before or after my return from the Caro
line that evening or night. 

To the 11th interrogatory, he says: Seven started, five reached her, 
they returned straggling, but within ten minutes one after the other. 

To the 12th interrogatory, he says: I know Sir Allan MeN abo He 
was on the beach of Chippewa Creek when the expedition started. 
We received our orders from Captain Drew, who commanded the 
expedition. I cannot say by whose command the expedition was 
undertaken. Captain Drew's orders were, "the steamboat is our ob
ject, follow me." 

To the 13th interrogatory, he says: Captain Drew. I do not know 
by whose orders he assumed such command. 

To the last interrogatory, he says: I know nothing further than 
what I have already stated in my foregoing answers. 

CHRISTOPHER BIER. 
Sworn, taken and subscribed at the village of Chippewa, in the 

province of Canada, this twentieth day of September, in the year 
of our Lord one thousand eight hundred and forty-one, before us. 

S
ADAM WBILSON, 5 Commissioners. 

ECKER ROUGH, 2 

.J1nswers to the £nterrogatories by way of cross-exam£nation proposed to 
Chr£stopher Bier. 

To the 1st cross-interrogatory, he says: I reside on board of Her 
Majesty's Steamer" Minos," on lake Erie, resided there for twelve 
months. I am a native of England, and have resided in Canada about 
nine years. I am forty-nine years of age, and am a naval officer. 
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To the 51st cross interrogatory he says: To the best of my 
knowledge seven boats were at first enl;\"aged in the expedition, and 
all started a little above the mouth of Chippewa Creek; I do not know 
how many, or whethe.r any boat got aground at Buckhorn Island. 

To the 5'2nd cross Il1terrogatory he says: I am not aware that any 
person was employed to p.ilot the b?ats; I .know a person of the 
name of Weishuhu who resided at Chippewa 111 December 1837; he 
has I believe two or three sons; I believe none of them were enga· 
<red in the expedition against the Caroline; I boarded at Weishuhu's 
house at the period in question; I am not aware that any person of 
the name mentioned in this interrogatory was engaged 111 the expe· 
dition. 

To the 53d cross interrogatory he says: I entered into the expe· 
dition at the personal req nest of Sir Allan McNab, and I have no 
further knowledO"e of any order or command, public or private, ver· 
bal or in writing, <riven by him. I cannot state whether Sir Allan 
McNab requested a~lY other person to join the expedition; Sir Allan 
McNab's request to me as above mentioned, was made about two 
hours before the expedition started. 

To the 54th cross interrogatory he says: I am not aware that any 
armed force ~as stationed on the land at or near the wharf where 
the Caroline was lying. I do not know whether the shots came 
from the store-house; I rather think they came from the neighbor
hood of a tavern, or from that direction; I understood at the time, 
but do not know, there was a guard placed on the wharf to protect 
the expedition while cutting' loose the Caroline. I do not know 
whether Lieutenant Elmsley was there or was sent there, or what 
number of men the guard consisted of, or whether the guard met 
with any opposition or discovered allY armed men. 

To the last interrogatory he says: I do not know nor can I state 
any thing other than what I have stated, touching the matters enquir. 
ed of by this interrogatory. 

JOHN GORDON. 
Sworn, taken and subscribed, at the town of Hamilton, Canada, this 

16th day of September, 1841, before me, 
SECKER BROUGH, Commissioner. 

DEPOSITION OF CHRISTOPHER BIER. 

Christopher B!er, of Chippewa, aged forty-nine, being produced, 
sworn and examll1ed on behalf of the defendant in the title of these 
depositions named, doth depose as follows: 

To the 1st interrogatory, he says: I have seen McLeod but have 
had no acqu~int~nce with him. I have known him by sight since 
about the begll1l1ll1g of January, 1838, but not before the destruction 
of the Caroline. 

To the. '2d interrogatory, he says: I recollect the destruction of 
the ~aroll11e, I was in Chippewa at that time. I had been in Chippe
wa Sl11ce the 24th December, 1837. 

To the 3d interrogatory, he says: They embarked from Chippewa 
Creek.. I can only speak with certainty as to those who went in the 
boat With me, and they entered. the boat immediately upon their coming 



MCLEOD'S TRIAL. 157 

to the beach. I accompanied my crew. I had no opportunity of 
seeing and noticing persons who went on the expedition, excepting 
officers. commanding boats, and my own boat's crew. 

To the 4.,th interrogatory, he says: I do not know where Alexander 
McLeod was. I know he was not in the boat I commanded. 

To the 5th interrogatory, he says: I do not know where Alexan
der McLeod was at the tim~ mentioned .in this interrogatory. I do 
not recollect to have seen him at all durmg that evening. 

To the 6th interrogatory, he says: I went in a boat on the expe
dition, and I was in command of the boat in which I went. 

To the 7th interrogatory, he says: I sawall the persons who went 
with me in my boat from Canada to Schlosser. I knew them per
sonally. McLeod was not one of them. I did not see him at all 
that evening. 

To the 8th interrogatory, he says: I saw the Caroline on the night 
of her destruction. I was on board of her, and in every part of her. 
I went on board of her as ne;trly as possible at the same time with 
the other assailants. We all left her about the same time. I did 
not see McLeod among the assailants. 

To the 9th interrogatory, he says: I know nothing of the transac
tion enquired after by this interrogatory. 

To the 10th interrogatory, he says: I saw a number of the men, 
but not all of them who had been engaged in the destruction of the 
Caroline, when they landed on the Canada shore on our return. I 
did not see McLeod either before or after my return from the Caro
line that evening or night. 

To the 11th interrogatory, he says: Seven started, five reached her, 
they returned straggling, but within ten minutes one after the other. 

To the 12th interrogatory, he says: I know Sir Allan McNab. He 
was on the beach of Chippewa Creek when the expedition started. 
We received our orders from Captain Drew, who commanded the 
expedition. I cannot say by whose command the expedition was 
undertaken. Captain Drew's orders were, .( the steamboat is our ob
ject, follow me." 

To the 13th interrogatory, he says: Captain Drew. I do not know 
by whose orders he assumed such command. 

To the last interrogatory, he says: I know nothing further than 
what I have already stated in my foregoing answers. 

CHRISTOPHER BIER. 
Sworn, taken and subscribed at the village of Chippewa, in the 

province of Canada, this twentieth day of September, in the year 
of our Lord one thousand eight hundred and forty-one, before us. 

ADAM WILSON ~ C .. 
S B 

' ommlsSlOners. 
ECKER ROUGH, 

Answers to the interrogatories by way of cross-examination proposed to 
Christopher Bier. 

To the 1st cross-interrogatory, he says: I reside on board of Her 
Majesty's Steamer" Minos," on lake Erie, resided there for twelve 
months. I am a native of England, and have resided in Canada about 
nine years. I am forty-nine years of age, and am a naval officer. 
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To the 2d cross-interrogatory, he says: I was commanding a di
vision of boats in December, 1837. I was not there in command or 
attached to any vessel. I was not attached to the land force, but re
ceived pay as a captain of militia. There was a force at that time 
called the Naval BriO'ade to which I was attached. 

To the 3d cross-i~terrogatory, he says: I did see McLeod some 
two or three days previous to the burning of the Caroline. I do not 
know how often or what particular times. It was at Chippewa I 
saw him. 

To the 4th cross-interrogatory, he says: I never heard him speak 
or converse on the subject of the Caroline. 

To the 5th cross-interrogatory, he says: He never told me any 
thing about the Caroline. 

To the 6th cross-interrogatory, he says: I did not at any time go 
in a boat with McLeod around Navy Island. 

To the 7th cross-interrogatory, he says: I neither know nor have 
I ever understood any thing from McLeod respecting the matters en
quired after by this interrogatory. 

To the 8th cross-interrogatory, he says: He never did. 
To the 9th cross-interrogatory, he says: It did not occur to me. 

I was first made aware that an expedition was intended, about 6 o'
clock on the evening of the day on which the Caroline was destroy
ed, but did not know nor was informed the object of that expedition. 
About ten or eleven o'clock that evening I was informed that the 
steamboat was our object. I did not communicate the object or any 
part of it to McLeod. He was not present when it was communica
ted to me, nor do I know whether he was aware of it. 

To the 10th cross-interrogatory, he says: No person informed me 
that the Caroline was at Schlosser. McLeod did not inform me. 
"'vVe commenced preparations for the expedition about 8 o'clock in 
the evening. After the return of the expedition we went to our 
quarters. 

To the 11th cross-interrogatory, he says: Iwas not at Davis's tav
ern on the day after the night of the burning of the Caroline. I did 
not see or converse with McLeod at or near Davis's tavern on the 
Monday or any day after the burning of the Caroline. 

To the 12th cross-interrogatory, he says: I was present at the 
burning of the Caroline. I was concerned in the expedition, and saw 
and was present at its embarkation. About some hundreds were 
present on the shore where the boats started from. 

To the 13th cross-interrogatory, he says: Sixty-three started up
on the expedition, there being seven boats a nd nine men in each 
boat. Five boats only reached the Caroline, containing forty-five 
men. The strict orders were, that each boat should contain only 
nine men, the officers in command included. I was one of the men en
gaged in the expedition, there was eight men in the boat with me. 
I was on board of the Caroline and assisted in every way in my pow
er to destroy her. 

To the 14th cross-interrogatory, he says: The kind of boats be
longing to merchant vessels, they were nearly o(the same size and 
description. The rest of this interrogatory I have already answered. 
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To the 15th cross-interrogatory, he says: I did not know aU, or 
recognize the face of each who went on the expedition. 

To the 16th cross-interrogatory, he says: I knew everyone in the 
boat and spoke to and recognized each one in the boat I was in. 
Capt~in Drew commanded the expedition. I commanded the boat I 
was In. 

To the 17th cross-interrogatory, he says: I returned in the same 
boat I embarked in, the same persons that went with me returned 
with me, eight others that belonged to other boats returned with me 
also. 

To the 18th cross-interrogatory, he says: Five boats reached the 
Caroline, two failed, of which Captain J. P. Battersby cummanded 
one, and I think J. P. Currant was the senior officer in the other, but 
I do not know from my own knowledge who commanded her. 

To the 19th cross interrogatory, he says: No person to my knowl
edge of the name of McLeod was in the expedition . 

. To the 20th cross-interrogatory, he says: Not from any wharf or 
pIer. 

To the 21st cross interrogatory, he says: The boats all lay close 
together at the same landing place, and started at the same time. 

To the 22d cross-interrogatory, he says: The boats returned at 
intervals, and the crews disembarked as they .arrived, and at the same 
place whence they started. I did not see them all disembark. 

To the 23d cross-inteGogatory, he says: They were volunteers 
from the militia, some of them had formerly belonged to the army 
and navy, they were not drafted or levied, they came up its crews un
der the command of their different officers and so entered their res
pective boats. 

To the 24th cross-interrogatory, he says: No. 
To the 25th cross-interrogatory, he says: They were dressed in 

their usual, and in their own clothing and in no uniform. 
To the 26th cross-interrogatory, he says: They were armed with 

cutlasses and pistols, the arms were served out from the Naval Bri
gade. 

To the 27th cross-interrogatory, he says: The force dispersed to 
their respective quarters. 

To the 28th cross-interrogatory, He says: The force disembarked 
about 1 or 2 o'clock, A. M. The night was not moon-light. I think 
it was cloudy, but cannot remember exactly. The force dispersed 
to its quarters. It was not together at sun-rise. I have never seen 
them together as a force since. I have seen individuals of them serve 
in their respective corps, some of whom were armed and equipped as 
they were that night, such being their usual equipment .. 

To the 29th cross-interrogatory, he says: About 1 or 2 o'clock in 
the morning we disembarked. 

To the 30th cross-interrogatory, he says: I was not wounded. No 
one was killed. Three were wounded. 

To the 31st cross-interrogatory, he says: Yes, there was resis
tance, they had a musket or rifle, for the sentry fired after challeng
ing and demanding the countersign. I suppose they had other fire-
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arms from the circumstance of hearing pistols on board, and from 
the fact of some of our party being wounded. 

To the 32d cross-interrogatory, he says: A gun was fired, as I 
have stated in my snswer to the previous interrogatory. My im
pression is strong, that they were armed, because so few of our 
men were allowed to go forward. Captain Drew himself prevented 
them, and from the number of pistol shots fired there must· have been 
more shots than those proceeding from our own party. Of the few 
who did advance towards the people on board three were wounded. 
I did not see any cannons or any munitions of war on board, no search 
was made for such. The boat was immediately cut loose, towed 
into the current, fired and set adrift. 

To the 33d cross-interrogatory, he says: I saw two wounded and 
none killed on board of the Caroline, but saw one man lying dead on 
the dock. I did not to my knowledge kill or wound anyone. I did 
not discharge a gun or pistol, nor did I strike anyone with a slVord 
or other weapon. 

To the 34th cross-interrogatory, he says: None. 
To 35th cross-interrogatory, he says: I did not, but saw some of 

the attacking party on the shore, who went ashore to cast the vessel 
loose, none of them went into the ware-house. 

To the 36th cros;;-interrogatory, he says: I did not, nor was there 
any thing carried away in the boat I was in from on board the 
Caroline. 

To the 37th cross-interrogatory, he says: I never heard of the Car
oline coming down from Buffalo. McLeod did not so inform me, 
but I saw her plying between Navy Island and Schlosser with a great 
many people on board. 

To the "8th cross-interrogatory, he says: I neither know nor 
have heard of, nor to my knowledge have ever seen Sylvanus Rigby. 

To the 39th cross-interrogatory, he says: I did not. 
To the 40th cross-interrogatory, he says: I did not. 
To the 41st cross-interrogatory, he says: No. 
To the 42d cross-interrogatory, he says: I know nothing, nor have 

~ ever understood any thing from the said Rigby enquired of by thIS 
mterrogatory. 

To the 43d cross-interrogatory, he says: I am ignorant of the sub 
ject of this interrogatory. 

To the 44th cross-interrogatory, he says: I know nothing of the 
matters inquired after in this interrogatory. 

To the 45th cross-interrogatory, he says: McLeod never made 
any communication to me respecting the Caroline. 

To the 46th cross-interrogatory, he says: No. 
To the 47th cross-interrogatory, he says: I had no conversation 

with McLeod nor had he with me on the subject of the Caroline nor 
had I w.ith any other person in his p.resence, nor had he with' any 
person III my presence any conversatIOn relating to the Caroline. 

To the 48th cross-interrogatory, he says: No. 
To the 49th cross-interrogatory, he says: Not to my knowledge. 
To the 50th cross-interrogatory, he says: No. 
To the 51st. cross-interrogatory, he says: Seven were engaged and 
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started, and all from the same place, from or near the mouth of Chip
pewa creek, there we put part of our crew on shore to track the boats 
up the Niagara river about a mile opposite the foot of Navy Island, 
when those of the crew who had been tracking up the boats re-em
barked and thence we finally shoved off on the expedition. 1 do not 
know how many, or that any got aground on Buckhorn Island. 

To the 52d cross-interrogatory, he says: No one was employed to 
pilot the boats. I know nothing of, nor have I ever heard of any 
person of the name ~entioned in this interrogatory. .• 

To the 53d cross-Interrogatory, he says: Before answered In mv 
answers to the 12th and 13th interrogatory in chief. . 

To the 54th cross-interrogatory, he says: I did not see any armed 
force stationed on shore, but heard the report of three rifles fired 
from the direction of the tavern towards us. I know nothin<T of the 
other matters enquired after by this interrogatory. '" 

To the last cross-interrogatory, he says: I know nothing further 
of the matters in question. 

CHRISTOPHER BEER. 
Sworn, taken and subscriben at the village of Chippewa, in Canada, 

this twentieth day of September, in the year 'of our Lord one 
thousand eight hundred and forty-one, before us. 

ADAm WILSON ~ .. 
S B ' CommISSIOners. ECKER ROUGH, 

DEPOSITION OF HAMILTON ROBERT O'REILLY. 
Mr. SPENCER then introduced the deposition of Hamilton Robert 

O'Reilly, and was proceeding to read, when 
Mr. HALL rose and said that he was informed, and believed that 

he should be able to prove at a proper time, that this deponent was 
allowed to read the depositions of other witnesses before he under
went examination himself. 

Mr. SPENCER-Do you intend to set it aside for that reason, if you 
can 1 

Mr. HALL-No. I do not mention it with a view to prevent the 
reading of the deposition. The fact which 1 mention I believe I shall 
be able to prove, and I state it now, that the jury may judge from 
that fact, what degree of credibility the deponent is entitled to. 

Mr. SPENCER then proceeded to read the deposition of O'Reilly, 
which was as follows: 

Hamilton Robert O'Reilly of the town of Hamilton, in the Gore 
District, Canada, Esquire, aged thirty, being produced, sworn and 
examined on behalf of the defendant in the title of these depositions 
named, deposeth as follows: 

To the first interrogatory deponent sayg: I have known him for 
about nine years or upwards. I have met him in his character of 
Deputy Sheriff and transacted business with him, and have casuallr 
met him while traveling, at inns, and at several sittings of the As
sizes, and I have no doubt he is a native of Scotland and a British 
subject. 

To the 2d interrogatory he says: I do. I was at Chippewa at that 
time. I reached Chippewa on the twenty-sixth day of December 

21 
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1837, and continued there until some time after the destruction of 
the boat. 

To the 3d interrogatory he says : We embarked from near the 
mouth of the Chippewa creek. We were upon the beach about fif
teen minutes before our embarkation. During that time I was in the 
boat with the exception of a short period while in search of oars. I 
had not a good opportuuity of knowing all persons engaged ~n the 
expedition, but speak positively with regard to those persons 111 the 
boat with me, as it was my duty to determine the number by count
ing them. 

To the 4th interrogatory he says: I know not where Alexander 
McLeod was at the time of the expedition, but I know that he was 
not in the boat with me. 

To the 5th interrogatory he says: I do not know where he was at 
the time mentioned in this interrogatory. He was not within my 
observation, and I think I should have seen him had he been on the 
expedition. . 

To the 6th interrogatory he says: I went on the expedition in 
:l boat under the command of Captain Beer-l think Christopher 
Beer. 

To the 7th interrogatory he says: I sawall the persons in the 
boat in which I went. I can say positively that McLeod was not in 
the boat in which [ went on its way to Schlosser. I did not see him 
on my way from the Canada shore to Schlosser. 

To the 8th interrogatory he says: I did. I was on board. I be
lieve I was on every part of the deck-in the Captain's state room
and in the fire-house or room. I went on board at the same time 
with the other assailants. I first left the Caroline with the other 
assailants, afterwards returned on board with part of my own boat's 
crew to lift the Caroline's anchor. To the last part of this interrog
atory I can only say I did not see the said Alexander McLeod among 
the assailants at any time during the attack on the Caroline. 

To the 9th interrogatory he says: I have no personal knowledge 
of the circumstances attending the transaction inquired after by this 
interrogatory. 

To the 10th interrogatory he says: I saw a majority of the per
sons engaged in the destruction of the Caroline upon their landing 
upon the Canada shore, or immediately afterwards. I did not see 
Alexander McLeod among them. I did not see the said Alexan
der McLeod among them at any time that night, and I have no re
collection of seeing him any where that night. 

To the 11th interrogatory he says: I believe seven boats started
five reached her. I think the five boats returned about one and the 
same time. 

To the 12th interrogatory he says: J know Sir Allan N. McNab. 
I saw him standing on the shore of the Chippewa creek when the 
expedition started. I believe the expedition was undertaken by 
command of Sir Allan N. McNab who was in command of the Brit
ish forces upon the frontier at that time. I heard him give no di
rections, but saw him in conversation with Captain Drew immedi-
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ately before the departure of the expedition. I recognized Sir Allan 
N. McNab, then Colonel, as being in command. 

To the 13th interrogatory he says: Captain Drew was in com
mand of the expedition, and I am satisfied he assumed such eomrnand 
under the order of Sir Allan N. McNab. 

To the last interrogatory he says: Nothing farther occurs to me 
touching the matters in question than what I have already stated ,,. 
answer to other interrogatories. 

H. R. O'REILLY. 
Sworn, taken and subscribed this 17th day of September, in the 

year of our Lord one thousand eig'ht hundred and forty-one, at 
the town of Hamilton, Canada, before me, 

SEeKER BROUGH, Commissioner . 

./lnswers to Interrogatories by way of Cross Examination. 
The said Hamilton Robert O'Reilly in answer to the first cross-in

terrogatory says: I reside in the town of Hamilton, Canada. I have 
resided there since June, 1829. I am a native of Canada. 1 am pass
ed thirty years of age. I am a Barrister at Law. 

To the 2d cross-interrogatory he says: I held in December, 1837, 
and January, 1838, the temporary rank of lieutenant at Chippewa in 
an independent volunteer company. I was for a few days at first, 
attached to the land forces and was afterwards removed to a schoon
er under the command of Lieutenant or Captain Graham of the 
Royal Navy. The schooner referred to was at that time called the 
"Rose." I still held the temporary rank above referred to. 

To the third cross-interrogatory he says: I saw Alexander 
McLeod three or four times during the months of December and 
January. But whether before or after the destruction of the Caro
line I cannot state. N or can I state with certainty the days or par
ticular places. 

To the 4th cross-interrogatory he says: To the best of my recol
lection I never conversed with McLeod on the subject of the burn
ing of the Caroline or. heard him speak on the subject. 

To the 5th cross-interrogatory he says: To my recollection he 
never told me he had been at Buit"1lo and seen the Caroline, nor did 
he ever say anything to me about the Caroline. 

To the 6th cross-interrogatory he says: I never went in a boat 
with McLeod around Navy Island. 

To the 7th cross-interrogatory he says: McLeod, I think, never 
told me he went around Navy Island, but I am under the impression 
that he did go round or partly around. I cannot say whether it was 
before or after the destruction of the Caroline, nor can I say how I 
derived the impression. I believe the object was to reconnoitre the 
Island. I do not know who went with him. If he went, as I am im
pressed he went, he went in a small boat. I cannot say what occur
red on his passage, nor how long he was absent, nor when he re
turned. 

To the 8th cross-interrogatory he says: he never did to the best 
of my recollection. 
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To the 9th cross interrogatory he says: I first knew that the de
struction of the Caroline was contemplated when we set off from the 
shore, when Captain Drew stated in the boats that that was the ob
ject of the expedition; it did not occur to me at all; I never, that I 
cau recollect, spoke to McLeod on the subject; I believe he was not 
present when it was communicated to me; my conviction is that he 
was not present; nor did McLeod know of it to my knowledge. I 
may be under a misapprehension as to Captain Dre~v stating the ob
ject of the expedition, it may have been Captain Beer; I am inclined 
to think it was Captain Drew. 

To the 10th cross interrogatory he says: I first discovered she 
was at Schlosser when we reached within sight of her; when receiv
ing our orders on our passage we were told by Captain Beer, that 
she would probably be on her passage from Schlosser to Navy Island; 
1\1 cLeod never so informed me. I commenced my preparations for 
the expedition about two hours before we embarked; not knowing 
at the time the object of the expedition; immediately after the return 
of the expedition I went to Davis's tavern, then to visit Lieutenant 
McCormick and then to my quarters. 

To the 11th cross interrogatory he says: I have no distinct recol
lection, but think it probable that I was at Davis's tavern the day af
ter the night of the burning of the Caroline; I do not recollect to 
have seen McLeod there; on the 1st of January I was at Queenston; 
I cannot recollect to have seen him at any particular day at Davis's 
tavern, nor at any time to have conversed with him about the burn
ing of the Caroline. 

To the 12th cross interrogatory he says: I was present at the 
burning of the Caroline at Schlosser at the time mentioned in this in
terrogatory. I was concerned in the expedition and embarked with it. 
A good many persons were present at the embarkation, but I cannot 
form any idea of the number. 

To the 13th cross interrogatory he says: to the best of my judg
ment, there were seven boats with eight in each boat; I think 1 was 
personally acquainted with all or nearly all who went on the enter
prise; I was one of them; I think nine started \vith the boat in which 
[ ,,'ent-one of whom was disabled before we left the shore of the 
ri,'er and remained on shore, We started at the mouth of the Chip
pewa Creek and tracked up the river some distance. I was on the 
Caroline and assisted to light the fire in the fire-room. 

To the 14th cross interrogatory he says: I believe they were jolly 
boats or cutters and such as are usually attached to steamboats and 
schooners. I think they were nearly all of the same size and de
scription. I think some of them were pulled with six oars and some 
with four. I believe seven boats started and five reached the Caro
line. 

To the 15th cross interrogatory he says = I was personally ac
quainted with all or nearly all. I cannot swear that I recoO'nized the 
face of each one who went in the expedition. b 

To the 16th cross interrogatory he says: I knew all who were in 
the same boat with me; I recognized everyone of them; cannot 
swear that I spoke to all of them individually. Captain Drew com-
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manded the expedition and Captain or Lieutenant Beer commanded 
the boat in which I was. 

To the 17th cross interrogatory he says: I returned in the same 
boat in which I embarked, with the same persons and I am inclined 
to think another person named Richard Arnold. 

To the 18th cross interrogatory he says: Only five of the boats 
which started reached the Caroline, two failed, Lieutenant Battersby, 
commanded one of those which failed; I don't know who command
ed the other; they returned to the Canada shore; I believe those 
which reached the Caroline arrived nearly at the same time-Captain 
Drew's boat reached first, 11 few moment's difference. 

To the 19th cross interrogatory he says: I do not know that there 
was anyone of that name engaged in the expedition. 

To the 20th cross interrogatory he says: The expedition did not 
embark at any pier or wharf, but from the bank of the Chippewa Creek. 

To the 21st cross interrogatory he says: The boats were near 
each other when they started, and started as nearly at the same time 
as they could, to enable them to track up the Niagara river-the place 
where the boats were lying cannot properly be called a landing place, 
but they lay near each other. 

To the 22d cross interrogatory he says: I think the boats which 
reached the Caroline returned at the same time, nearly at the same 
time and place. I did not see or recognise all the persons disembark, 
whom I saw embark. 

To the 23d cross interrogatory he says: I believe none of the per
sons composing the expedition belonged to the regular army, then 
upon full pay, and but three or four naval officers who were on half
pay, otherwise they were militia volunteers. They were not drafted 
or levied by military orders; they came as volunteers; I think they 
were collected in parties, and so went into their respective boats. 

To the 24th cross interrogatory he says: It was not displayed in 
any military order except as mentioned in my answer to the last pre
ceding interrogatory. I did not see it displayed or paraded in any 
military form after its disembarkation. 

To the 25th cross interrogatory he says: They were dressed in 
usual and customary clothing, and in their own clothing, and not in 
any military or naval uniform; I am unable to give any particular 
description of their hats, caps, or coats. 

To the 26th cross interrogatory he says: The party was generally 
armed with swords, sabres, cutlasses and pistols. I cannot state 
where the arms were generally procured, I got mine at the quarters 
of the Naval Brigade. 

To the 27th cross interrogatory he says: After the expedition re
turned I think the force diEpersed to their respective quarters. I did 
not see them assemble. 

To the 28th cross interrogatory he says: I think the force disem
barked between the hours of one and two o'clock in the morning. I 
think it was not moonlight, the night was neither very dark nor light. 
1 think the force after its return dispersed to quarters, in and about 
the village of Chippewa; I am not aware whether they were together 
at sunrise or not; I was asleep at that hour. I do not recollect to 
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have seen them together since as a separate force, or any part of it. 
I think the arms were given up to the Naval Brigade. 

To the 29th cross interrogatory he says: I think at between ten 
and eleven o'clock. 

To the 30th cross interrogatory he says: I was not wounded nor 
was anyone of the assailing party killed. But two of the assailing 
party to my knowledge were wounded, but have understood a third 
was wounded. :"'H·~~' 

To the 31st cross interrogatory he says: When approaching the 
boat Caroline I heard the sentry on board at the after-gangway chal
lenge twice or thrice and ask for the countersign. I heard him say 
give me the countersign or I ,vill fire, and I think discharged a shot, 
I am not personally aware of any further resistance by persons 
belonging to the Caroline. I saw no weapons with any of the persons 
belonging to the Caroline except the sentry. I saw several persons 
leave the Caroline for the American shore, but I could not see 
whether they were armed or not. 

To the 32d cross interrogatory he says: I cannot positively state 
that any more than one shot was fired from the boat· Caroline, and 
cannot state positively whether that was a gun shot or a pistol. I 
saw no swords or pikes or other military weapons used by the per
sons belonging to the Caroline. I saw no arms of any kind except 
that had by the sentry, nor any military stores or munitions of war. 

To the 33d cross interrogatory he says: I saw none of the people 
belonging to the Caroline killed or wounded. I neither killed nor 
wounded anyone. I did not discharge a gun or pistol, nor did I 
strike anyone with a sword or pike or any other weapon. 

To the 34th cross interrogatory he says: I do not know, nor 
have I reason to believe that any body was on board of the Caroline 
when she was cut loose and sent over the Falls. 

To the 35th cross interrogatory he says: I did not go ashore or 
into the warehouse at Schlosser, nor do I know that any of the at
tacking party did. 

To the 36th cross interrogatory he says: I did not take or carry 
away any article whatever, as mentioned in this cross interro
gatory. I believe there were one or two mattresses taken from the 
Caroline to Chippewa, but I have no personal knowledge that such 
were taken, or any other article whatsoever. 

To the 37th cross interrogatory he says: I incline to think I first 
heard that the steamboat Caroline was coming down to, or had come 
down to Navy Island on the day she was destroyed. I have no dis
tinct recollection who informed me, but I think it was either Mr. 
Harris of London or Mr. Cleverley of the same place, but to my re
collection, Mr. McLeod did not so inform me. 

To the 38th cross interrogatory he says: I neither know nor am 
I aware of having seen a person of the name of Sylvanus S. Rigby, 
but I have heard that a person by the name of Rigby was taken prisoner 
on board of the Caroline and brol\ght to Chippewa. I first heard of 
him either on the night of the destruction of the Caroline or the next 
day. I am not aware that he was engaged in any way in her Brit
tannic Majesty's service, either at the time mentioned in this interro
gatory or any other time. 
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To the 39th cross interrogatory he says: I never knew, saw, or 
heard of him to my knowledge before the destruction of the Caro
line. 

To the 40th cross interrogatory he says: I never did. 
To the 41st cross. interrogatory he says: I do not know, nor have 

I ever heard from hm1 that he was on board of the Caroline. 
To the 42d cross interrogatory he says: I know nothinO" of the 

matters inquired after by this interrogatory. b 

To the 43d cross interrogatory he says: I never saw him before 
the attack of the Caroline or ever. 

To the 44th cross interrogatory he sayR: I know nothing of the 
matters inquired after by this interrogatory, either from my own 
knowledge, or from ::my information derived from the said Alexander 
McLeod. 

To the 45th cross interrogatory he says: Alexander McLeod 
never told me nor any person in my presence at any time anything 
respecting the subject matter of this interrogatory. 

To the 46th interrogatory he says: I do not know that he remain· 
ed at Chippewa that day, nor have I heard him say he had done so, 
nor have I ever heard him say that he kept a look-out for the Caro
line when she came down to Navy Island or Schlosser, nor have I 
heard him say, nor do I know that he discovered her; I do not know 
that he kept a look-out. 

To the 47th cross interrogatory he says: I have no recollection 
of any conversation had, of the nature inquired after by this interro
gatory. 

To the 48th cross interrogatory he says: No. 
To the 49th cross interrogatory he says: not to my knowledge, 

nor have I understood so from him. 
To the 50th cross interrogatory he says: Never! 
To the 51st cross interrogatory he says: I think seven boats were 

first engaged in the expe.dition. I think they all started from Chip
pewa Creek below the VIllage, cannot say how many grounded on 
Buckhorn Island. 

To the 52d cross interrogatory he says: There was no person to 
my knowledO"e engaged to pilot the boats. I am not aware that 
any person of the name rnentioned in this cross interrogatory resided 
in Chippewa in 1837, nor am I aware that anyone of that name was 
enO"aged in the expedition. 

To the 53d cross interrogatory he says: I am not aware whether 
the order g'iven by Sir Allan N. MacNab was in writing or verbal, I have 
reason to believe it was private, inasmuch as the officers under whom 
I volunteered assured me that they were not themselves aware of the 
object of the expedition, until pushing off from the shore of the 
NiaO"ara River some distance, probably two hundred yards, above 
the Chippewa 'Creek; I neither saw nor heard the order given by Sir 
Allan N. MacNab. 

To the 54th cross interrogatory he says: There was one or more 
persons on shore near the wharf where the Caroline was lying. 
Several shots were fired from the shore upon us. Cannot state frol:1 
what particular quarter the shots proceeded, but I think from the dl-
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rection of the tavern. I am not aware that Lieutenant Elmsley, or 
any other person was sent on shore to protect the expedition-nor 
am I aware that he or any other person went on shore. 

To the last cross interrogatory he says: I do not know, nor can I 
say at this the time of my examination any thing further touching the 
matters in question, than I have already answered in previons inter
rogatories. 

H. R. O'REILLY. 
Sworn at the town of Hamilton in Canada, this 17th day of Septem. 

bel', 1841, before me, 
SECKER BROUGH, Commissioner. 

DEPOSITION OF SHEPHERD MCCORMICK. 
Shepherd McCormick, of the township of London, in the District 

of :,London, in the Province of Canada, Esq., aged forty-nine years 
and upwards, being produced, swor,l and examined, on behalf of the 
defenJant, in the title of these depositions named, doth depose as 
follows, viz: 

To the 1st interrogatory he says: The first time I ever saw 
Alexander McLeod, was on the night of the 28th of December, 1837, 
when he was introduced to me by Captain Graham. I never saw 
him until the time I have before mentioned. 

To the 2d interrogatory he says: I perfectly recollect the time of 
the destruction of the Caroline. I was in Chippewa at the time, and 
for some days prior to it. 

To the 3d interrogatory he says: The persons who went to des
troy the Caroline, embarked at the mouth of the Chippewa river. I 
think they were standing there about half an hour before theyem
barked. I was getting the boats ready. I took the list of the names 
and went round to get volunteers, by direction of Captain Drew, as 
I was second in command. 

To the 4th interrogatory he says: When the boats went to destroy 
the Caroline, I do not know where the said McLeod was. He was 
not in my boat. I did not take down his name, and am positive he 
was not of the party. 

To the 5th interrogatory he says: I did not see the said Alexander 
McLeod during the time the persons who went to destroy the Caro
line were standing on the beach. He was not with the party I com
manded. 

To the 6th interrogatory he say : When the boats pushed off from 
the Canada shore to destroy the Caroline, I went in one of them, 
which boat I commanded. 

To the 7th interrogatory he says: I did see all the persons in the 
boat I went in from the Canada shore to Schlosser. Alexander 
McLeod was not one of them. I did not see him at all that nio-ht. 

To the 8th interrogatory he says: I was the second man on b;'ard 
the Caroline on the night of her destruction. I was in different parts 
of her. I was put into one of the boats after I was wounded, before 
the other assailants left the Caroline. I did not see the said Alexander 
McLeod among the assailants. I am positive he was not one of them. 
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To the 9th interrogatory he says: I know nothing of the matters 
inquired after in this interrogatory. 

To the 10th interrogatory he says: I was so weak from the 
wounds I had received, that I cannot recollect who I saw on my 
return. 

To the 11th interrogatory he says: Seven boats started in search 
of the Caroline-five reached her. I cannot say how many returned 
in company. 

To the 12th interrogatory he says: I do know Sir Allan N. 
::\'IcNab. He was on the beach when the expedition started. The 
expedition was undertaken by his command. I did not hear him give 
any directions with reference to it. 

To the 13th interrogatory he says: Captain Drew was in com
mand of the expedition. He received his orders from Sir Allan N. 
McNab. 

To the last interrogatory he says: Alexander McLeod called on 
me shortly after the destruction of the Caroline, and expressed his 
regret that he had not heard of the expedition, as he would have 
accompanied it. Further than this, I know of nothing more that 
may tend to the benefit and advantage of the said Alexander 
McLeod. 

SHEPHERD McCORMICK. 
Taken and sworn before me, this 20th day of September, in the 

year of our Lord, one thousand eight hundred alld forty·one, at 
the town of London, in the District of London, and Province of 
Canada. 

J. H. PRICE, Commissioner. 

Answer to the interrogatories, by way of cToss-examination. 
The said Shepherd JIIlcCormick to the first interrogatory says: 

I reside in the township of London, District of London, and province 
of Canada, and have resided there three years. I am a native of 
Ireland, of the age of forty-nine years, and am a Lieutenant in the 
Royal Navy. 

To the 2d cross-interrogatory he says: I was third in command of 
the Naval Brigade, at Chippewa, under Captain Drew, until Captain 
Graham left, when I was second in command. I neither commanded 
nor was attached to any vessel. 

To the 3d cross-interrogatory he says: Alexander McLeod was 
first introduced to me on the night of the 28th of December, 1837, 
on which night he accompanied me in a boat round Navy Island. I 
did not again see him until after the destruction of the Caroline. 

To the 4th cross-interrogatory he says: I never did converse with 
the said Alexander McLeod, nor did I ever hear him converse with 
any other person on the subject of the Caroline, previous to her 
destruction. 

To the 5th cross-interrogatory he says: The said Alexander 
McLeod never told me any thing about the Caroline, previous to her 
destruction. 

To the 6th cross-interrogatory he says: I did go round Navy 
22 
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Island, very early in the morning of the 29!h December, 1837, in 
company with Alexander McLeod, to reconnoItre. 

To the 7th cross-interrogatory he says: Alexander McLeod did 
go round Navy Island early in the morning of the 29th December, 
1837. The object way to reconnoitre. He went in a boat. I 
accompanied him. Thirty-six cannon shot were fired at us from 
Navy Island. We were absent about four hours. 

To the 8th cross-interrogatory he says: Alexander McLeod never 
spoke to me on the subject of cutting out the Caroline, in case she 
should come down to Navy Island. 

To the 9th cross-interrogatory he says: The plan for the destruc
tion of the Caroline was first communicated to me by Captain Drew, 
on the evening of the 29th December, 1837. I did not communicate 
it, or any part of it, to Alexander McLeod. He was not present 
when it was communicated to me, nor did he to my knowledge 
know of it. 

To the 10th cross-interrogatory he says: The first time I saw the 
Caroline was, during the day of the 29th of December, 1837, on her 
passage from Schlosser to Navy Island. Alexander McLeod never 
spoke to me on the subject. We commenced our preparations to 
attack her about nine o'clock of the night of her destruction. On my 
return, I was carried to the house of Mr. Kirkpatrick at Chippewa. 

To the 11th cross-interrogatory he says: I was confined to my bed 
from the wounds I had received, and know nothing of the matters 
inquired after in this cross interrogatory. 

To the 12th cross-interrogatory he says: I was present at the 
burning of the steamboat Caroline at Schlosser, on the night of the 
29th December, 1837. I was present at the embarkation of the expe
dition at Chippewa, and saw it embark. I cannot possibly say how 
many persons were present on the shore, or near the place of em
barkation. 

To the 13th cross-interrogatory he says: About fifty persons 
embarked on the expedition. I was not personally acquainted with 
all the persons who entered the boats and went on the enterprize. 1 
was one of them-there were eight in my boat including myself. I 
was on board of the Caroline. I was wounded immediately after 
getting on board, and consequently took no part in her destruction. 

To the 14th cross-interrogatory he says: The boats used were 
row-boats. They were all nearly of the same size and description. 
There were about eight persons in each boat-there were seven boats. 

To the fifteenth cross-interrogatory he says: I did not know all 
who embarked on the expedition, nor did I see and recognize the 
faces of each one. 

To the 16th cross-interrogatory he says: I knew all who were in 
the same boat with me. I spoke to and reeognized each one of 
them. Captain Drew commanded the expedition. I commanded the 
boat that I was in. 

To the 17th cross-interrogatory he says: From the weak state. I 
was in, I do not recollect in what boat I returned. 

To the 18th cross-interrogatory he says: All the boats that em
barked in the expedition did not reach the Caroline-two failed. I 
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do not know what became of them. The boats that reached the 
Caroline arrived about the same time. Captain Drew's boat arrived 
first. 

To the 19th cross-interrogatory he says: There was no man in 
the expedition of the name of McLeod, to my knowledge. 

To the 20th cross-interrogatory: The expedition embarked at the 
mouth of the Chippewa river. There was no wharf 01' pier. 

To the 21st cross-interrogatory he says: The boats were all lying 
on the beach together. They all started at the same time. 

To the 22d cross-interrogatory he says: I know nothing of 
what took place at the disembarkation, nor did I recognize anyone, 
owing to the exceeding weak state in which I was. 

To the 23d cross-interrogatory he says: The persons composing 
the expedition were civilians, with the exception of a fcw naval offi
cers. The men came as volunteers; they marched up and entered 
the boats in a body. 

To the 24th cros.,-interrogatory he says: The force was not dis
played in any military form previous to its embarkation; and as 1 
have already stated, I cannot say what took place at its disembark
ation. 

To the 25th cross-interrogatory he says: The men composing 
the expedition were dressed in their ordinary clothing-they had no 
particular uniform. 

To the 26th cross-interrogatory he says: The party were armed 
with swords and pistols, some of which belonged to the party them
selves; the remainder were obtained from the Queen's stores. 

To the 27th cross-interrogatory he says: As I have already stated, 
I know nothing of what took place after the expedition returned. 

To the 28th cross-interrogatory he says: I don't recollect the hour 
at which the expedition disembarked. The night at the time we 
embarked was very dark. I was confined to my bed for three months, 
and therefore cannot say what became of the force after its disem
barkation. 

To the 29th cross-interrogatory he says: The expedition embarked 
about ten o'clock at night. 

To the 30th cross-interrogatory he says: was desperately 
wounded in the attack on the Caroline. I believe that no one was 
killed. 

To the 31 st cross-interrogatory he says: There was a strong re
sistance for a short period, made by the persons on board of the 
Caroline; they were armed with pistols and swords. 

To the 32d cross-interrogatory he says: They did discharge guns 
and pistols and used swords, but not pikes. I am not aware that the 
boat was armed. I have no knowledge of any arms, military stores, 
or amunition, or provisions, or munitions of war of any kind or de
scription being found on board the Caroline. 

To the 33d cross-interrogatory he says: I believe one of the per
sons found on board the Caroline was killed. His death was caus
ed by a blow from me immediately after he had wounded me. I fired 
neither gun nor pistol. 

To the 34th cross-interrogatory he says: I do not think there was 
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a living creature on board the Caroline when she was cut loose and 
sent over the Falls. 

To the 35th cross-interrogatory he says: I did not myself go on 
shore nor am 1 aware that any others of the party did. 

To'the 36th cross-interrogatory he says: The only articles taken 
from the Caroline were two small mattresses on which I was laid, at 
least to the best of my knowledge. 

To the 37th cross-interrogatory he says: I never heard of the 
steamboat Caroline coming down to Schlosser until I saw her, nor 
did Alexander McLeod ever speak to me on the subject. 

To the 38th cross-interrogatory he says: I never heard of or saw 
such a person as Sylvanus S. Rigby. 

To the 39th cross-interrogatory he says: I never saw or heard of 
him. 

To the 40th cross-interrogatory he says: I never did. 
To the 41st cross-interrogatory he says: I never heard or knew 

of such a person. 
To the 42d cross-interrogatory he says: I know nothing of the 

matters inquired after in this cross interrogatory. 
To the 43d cross-interrogatory he says: I neither knew him be

fore or after the attack on the Caroline. 
To the 44th cross-interrogatory he says: I know nothing, nor have 

ever heard Alexander McLeod speak on the subject inquired after 
in this cross-interrogatory. 

To the 45th cross-interrogatory he says: Alexander McLeod 
never spoke to me, nor did I ever hear him speak on the subject of 
the Caroline previous to her destruction. 

To the 46th cross-interrogatory he says: I know nothing of the 
matters inquired after in this cross-interrogatory. 

To the 47th cross-interrogatory he says: Alexander McLeod 
never had any conversation with me on the subject of the Caroline, 
nor had I with any other person in his presence, nor had he with 
any other person in my presence previous to her destruction. 

To the 48th cross-interrogatory he says: I never did. 
To the 49th cross-interrogatory he says: 1 am not aware that he 

ever did. 
To the 50th cross-interrogatory he says: I never did hear Alex

ander McLeod say that he was present at the burning of the Caro
line, but as I have before stated, he, subsequently to her destruction, 
expressed his regret to me that he had not been informed of the in
tended attack upon her for he would have been one of the party. 

To the 51st cross-interrogatory .he says: Seven boats were first 
engaged for the expedition. None started from Chippewa village. 
Seven started from near the mouth of the Chippewa river. I do not 
know how many got aground on Buckhorn Island. 

To the 52d cross-interrogatory he says: No person was employed 
to pilot the boats. I uever heard of such persons as those mention
ed in this cross-interrogatory. 

To the 53d cross interrogatory he says: I heard no orders given 
by Sir Allan N. McNab, nor did I see any in writing given by him. 

To the 54th cross-interrogatory he says: I was wounded so im-
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mediately after boarding that I do not lmow what took place after
wards. 

To the last cross-interrogatory he says: I do not. 
SHEPHERD McCORMICK. 

Taken and sworn before me, this twentieth day of September, in 
the year of our Lord one thousand eight hundred and forty-one, 
at the town of London, in the district of London, and Province 
of Canada. 

J. H. PRICE, Commissioner. 

DEPOSITION OF FREDERICK CLEVERLY. 
Frederick Cleverly, of the town of London, in the district of Lon

don in the Province of Canada, Barrister at Law, aged twenty-six 
years and upwards, being produced, sworn, and examined on the 
behalf of the defendant in the title of these interrogatories named, 
doth depose as follows, viz: 

To the 1st interrogatory he says: The first time I ever met Alex
ander McLeod was on the evening of the 28th of December, 1837, 
when he was preparing to accompany Captain Graham around Navy 
Island. He remained during the greater part of the night flt our 
quarters. I was present when he embarked and when he returned, 
but have not seen him since. 

To the 2d interrogatory he says: I perfectly recollect the 
time of the destruction of the Caroline. I was in Chippewa about 
that time and I had been there three days when it took place. 

To the 3d interrogatory he says: The persons who went to de
stroy the Caroline embarked at the Chippewa river near its mouth. 
They were standing on the bank about half an hour before starting. 
I was there during the time and saw most of the men embark. 

To the 4th interrogatory he says: When the persons who went 
to destroy the Caroline embarked I do not know where the said 
Alexander McLeod was. He was not in the boat with me. 

To the 5th interrogatory he says: I have never seen the said 
Alexander McLeod since the morning of the 29th of December, 1837, 
when he returned from the expedition round Navy Island with Cap
tain Graham. 

To the 6th interrogatory he says: When the boats pushed off to 
destroy the Caroline I went in the boat commanded by Lieutenant 
Beer of the Royal Navy. 

To the 7th interrogatory he says: I sawall the persons in the 
boat I went in from Canada to Schlosser. Alexander McLeod was 
not one of them. I did not see him on my way from the Canada 
shore to Schlosser. 

To the 8th cross interrogatory he says: I was on board of the 
Caroline on the night of her destruction. I went into most parts of 
her. I boarded her at the same time as the other assailants, and 
left her about the same time that they did. I did not see Alexander 
McLeod among the assailants, nor do I believe he was one of them. 

To the ninth interrogatory he says: I know nothing of any per
son having been killed during the attack upon the Caroline and having 
been conveyed upon the dock at Schlosser and left remaining there. 
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To the 10th interrogatory he says: I saw the men of the five boats 
engaged in the attack on the Caroline when they landed on the Can
ada shore on their return from Schlosser. I did not see Alexander 
:\IcLeod among them, and I believe he was not ther-e. I did not see 
him at all during the night, nor have I seen him since. 

To the 11th interrogatory he says: Seven boats started in search 
of the Caroline-five reached her. Five reached the shore about 
the same time on their return. 

To the 12th interrogatory he says: I know Sir Allan N. McNab. 
He was on the bank of the Chippewa river when the expedition 
started. It was undertaken by his command. I heard him give no 
directions with reference to it. 

To the 13th interrogatory he says: Captain Drew was in com
mand of the expedition. He received his orders from Sir Allan N. 
}lcNab. 

To the last interrogatory he says: I sawall the men who com
posed the expedition. Alexander McLeod was not one of them. 

FREDERICK CLEVERLY. 
Taken and sworn before me, this twenty-first day of September in 

the year of our Lord one thousand eight hundred and forty-one, 
at the town of London, in the district of London, in Canada. 

J. H. PRICE, Commissioner . 

.answers to the Inten'ogatories by way of Cross Examination. 
The said Frederick Cleverly, to the 1st cross-interrogatory says: 

I reside in the town of London, in the District of London, and 
Province of Canada. I have resided there between six and 
seven years. I am a native of England, and am a Barrister at 
Law. 

To the 2d cross-interrogatory he says: I was acting as clerk to 
Captain Drew in December, 1837. I was neither in command of or 
attached to any vessel. ' 

To the 3d cross-interrogatory he says: I saw Alexander McLeod 
011 the evening of the the 29th of December, 1837. I never saw 
him before nor have I ever seen him since. 

To the 4th cross-interrogatory he says: I never spoke to Alexan
der McLeod on the subject of the Caroline, nor did I ever hear him 
speak on the subject. 

To the 5th cross-interrogatory he says: He never did. 
To the 6th cross-interrogatory he says: I never did go round 

Navy Island in a small boat with Alexander McLeod. 
To the 7th cross-interrogatory, he says; Alexander McLeod did 

go round Navy Island on the morning of the 29th of December, 
1837, in company with Captain Graham and Lieutenant McLeod. 
Their object was to reconnoitre. They were absent about four 
hours. 

To the 8th cross-interrogatory, he says: He never did. 
To the 9th cross-interrogatory, he says: The plan for the destruc

tion of the Caroline never occurred to me; it was first communica
ted to me on the evening of the 29th December, 1837. Alexander 
McLeod was not present, nor did I ever communicate it to him. 
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To the 10th cross-interrogatory, he says: I saw the Caroline ('.ross 
once during the day of the 29th December, 1837, from Navy Island 
to the American shore. I did not see her at Schlosser until r went 
to attack her. Alexander McLeod never spoke to me of the Caro
line. We commenced preparations for the attack, on the evening 
of the 29th December, 1837. After the expedition returned, I 
went to the quarters of Capt. Drew, for the purpose of procuring a 
surgeon for Lieutenant McCormick. 

To the 11th cross-interrogatory, he says: I was not in any tavern 
in Chippewa after the burning of the Caroline, nor did I ever see Al
exander r.lcLeod after her destruction. 

To the 12th cross-interrogatory, he says: I was at the burning of 
the steamboat Caroline at Schlosser, on the 29th December, 1837. I 
was at the embarkation of the expedition. There were a number of 
persons st:;mding on the shore. I cannot possibly say how many. 

To the 13th cross-interrogatory, he says: There were about forty 
persons in the nve boats that reached the Caroline. I knew most of 
them. I was one of them. There were nine in the boat I went 
Ill. I was on the Caroline, and assisted in towing her into the 
stream. 

To the 14th cross-interrogatory, he says: The boats used were 
ship's jolly-boats, there were about eight persons in each boat. The 
boats were all nearly of the same size and description. Seven boats 
started. 

To the 15th cross-interrogatory, he says: I did not know all. I 
knew most of them. I sawall the men that embarked, but cannot 
say that I recognised the features of each one. 

To the 16th cross-interrogatory, he says: I knew all in the boat 
with me. 1 spoke to, and recognised each one of them. Captain 
Drew commanded the expedition. Lieutenant Beer commanded the 
boat I was in. 

To the 17th cross-interrogatory, he says: I returned in the same 
boat in which I embarked, and believe that all those who went with 
me returned with me. 

To the 18th cross-interrogatory, he says: Five only of the seven 
that started reached the Caroline. I cannot say what became of 
those that failed. One of them was commanded by Lieutenant Bat
tersby, of the Royal Navy. The other, either by Mr. Curran or by 
Mr. Hector. The boats that reached the Caroline arrived about the 
same time. 

To the 19th cross-interrogatory, he says: I am not aware that there 
was any man of the name of McLeod in the expedition. 

To the 20th cross-interrogatory, he says: The expedition embark
ed at the mouth of the Chippewa creek. There was no wharf or 
pier there. 

To the 21st cross-interrogatory, he says: The boats were all lying 
together. They all started together. 

To the 22d cross-interrogatory, he says: The five boats returned 
about the same time, and the men disembarked about the !"ame time. 
I did not recognise them as they landed, as I was despatched imme
diately for a surgeon to attend Lieut. McCormick. 
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To the 23d cross-interrogatory, he says: Some of the persons 
composing the expedition belonged to the Royal Navy. Others were 
militia officers, and the rest were civilians. All the men volunteered. 
They went up to the boats in a body. 

To the 24th cross-interrogatory, he says: The force was not dis
played in any military order, either on its embarkation or disem
barkation. 

To the 25th cross-interrogatory, he says: The men were dressed 
in their usual clothing. They had no uniform. 

To the 26th cross-interrogatory, he says: The party was armed 
with cutlasses and pistols. The arms were procured from the gov
ernment stores; their dresses were their own. 

To the 27th cross-interrogatory, he says: After the force returned, 
they went to their respective quarters. 

To the 28th cross-interrogatory, he says: The force disembarked 
about two o'clock in the morning. It was a dark night. There was 
no moon. The force went to their respective quarters. I never saw 
all the men in a body together afterwards. I am not aware that 
they were together that morning at sunrise. I have since seen some 
of the persons composing that force, armed and equipped as they 
were on that night. 

To the 29th cross-interrogatory, he says: The expedition embark
ed about ten o'clock. 

To the 30th cross-interrogatory, he says: I was not wounded in 
the attack on the Caroline. Lieutenant McCormick was severely 
wounded. There were two others slightly wounded. I believe that 
no one was killed. 

To the 31st cross-interrogatory, he says: Resistance was made by 
persons on board the Caroline. They had weapons, swords and pistols. 

To the 3:2d cross-interrogatory, he says: There were guns or pis
tols discharged by persons attached to the Caroline. I did not see 
them use any swords or pikes. The boat was unarmed. I saw no 
cannon or munitions of war of any kind on board of her. 

To the 33d cross-interrogatory, he says: I did not see anyone 
on board the Caroline killed. I saw one wounded. I neither killed 
nor wounded any person. I neither discharged a gun or pistol, nor 
did I strike any person. 

To the 34.th cross-interrogatory, he says: There was no person on 
board the Caroline when she was cut loose and sent over the falls. 

To the 35th cross-interrogatory, he says: I did not go on shore 
at Schlosser. Some of the attacking party were sent to cut loose the 
Caroline. 

To the 36th cross-interrogatory, he says: I took a bed for the pur
pose of putting under Lieutenant McCormick after he was wounded. 
I am not aware that any thing else was taken except the colors of the 
boat. 

To the 37th cross-interrogatory, he says: I never heard of the 
steamboat Caroline coming down from Buffalo at all until I saw her. 

To the 38th cross-interrogatory, he says: I never heard of, or saw 
such a man. 

To the 39th cross-interrogatory, he says: No. 
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To the 40th cross-interrogatory, he say'S: No. 
To the 41st cross-interrogatory, he says: Not that I know of. 
To the 42d cross-interrogatory, he says: I know nothing whatever 

respecting the said Sylvanus S. Rigby. 
To the 43d cross-interrogatory, he says: I never saw him. 
To the 44.th cross-interrogatory, he says: I know nothing of the 

matters inquired after in this cross-interrogatory. 
To the 45th cross-interrogatory, he says: Alexander McLeod nev

er spoke of the Caroline in my presence. 
To the 46th cross-interrogatory, he says: I know nothing of the 

matter" inquired after in this cross-interrogatory. 
To the 47th cross-interrogatory, he says: Alexander McLeod never 

spoke of the Caroline in my presence, nor did I to any other person 
in his presence. 

To the 48th cross-interrogatory, he says: I ne,·er heard Alexander 
McLeod express an opinion on the subject. 

To the 49th cross-interrogatory, he says: Not to my knowledge. 
To the 50th cross-interrogatory, he says: I never did. 
To the 51st cross-interrogatory, he says: Seven boats were at first 

engaged. None started from Chippewa village; the seven started 
from the mouth of the Chippewa river. I am not aware that any of 
the boats got aground at Buckhorn Island. 

To the 52d cross-interrogatory, he says: I am not aware that any 
person was employed to pilot the boats. I do not know any persons 
of the name of Weisherlur, (pronounced Wiscoon.) 

To the 53d cross-interrogatory, he says: The orders were given 
by Sir Allan N. McNab, and I do not know whether they were written 
or verbal. . 

To the 54th cross-interrogatory, he says: I saw no armed force on 
the shore at Schlosser. I believe there were some shots fired from 
a house in the neighborhood. Lieutenant Elmsley was sent on shore 
to cut loose the Caroline. I am not aware how many men he had 
with him. I do not know that he met with any opposition. 

To the last cross-interrogatory, he says: I do not. 
FREDERICK CLEVERLY. 

Taken and sworn before me, this twenty-first day of September, 
in the year of our Lord one thousand eight hundred and forty
one, at the town of London, in the District of London, in Canada, 

J. H. PRICE, Commissioner. 

DEPOSITION OF THO~'lAS HECTOR. 

Thomas Hector, of the city or Toronto, in the Home District and 
Province of Canada, Esquire, aged thirty-three years and upwards, 
being produced, sworn and examined on behalf of the Defendant, in 
the title of these depositions named, doth depose as follows: 

To the 1st interrogatory he says: I know Alexander McLeod, 
late Deputy Sheriff of the District of Niagara, and have known him 
since sometime in the year 1836 down to the 29th day of December 
1837. I have frequently seen him, but have had no personal inter
course with him. J am not aware of what nation he is a citizen or 

23 
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subject, but believe him to be a British subject, and lmow that he 
was then a resident in the Niagara District in Canada. 

To the 2nd interrogatory h'e says: I recollect the time of the de
struction of the Caroline; it was on or about the 29th day of Decem
ber, 1837. I was residing at Lundy's Lane and was in Chippewa 
daily for about a fortnight previous to the destruction of the Caro
line. 

To the 3d interrogatory he says: Those that went to destroy the 
Caroline embarked from the southern bank of the Chippewa River, 
in the Niagara District. They left the beach in about half an hour 
after I arrived there, but I cannot say how long they had been there 
before my arri\'al, it was about 10 o'clock in the evening when I ar
rived. I was on the bank among those who were going on the ex
pedition, surrounded by a great concourse of people. I mixed with 
those going on the expedition, and recognized and spoke to several, 
but from the darkness did not recognize all; the night was clear but 
we were shaded by some willow trees. I could see all those within 
twO or three yards; there was no moon. 

To the fourth interrogatory he says: I cannot say where Alexan 
der McLeod was. I did not see him that night. 

To the 5th interrogatory he says: I do not know where he was 
while those going on the expedition were standing on the banks and 
down to the time when they embarked. I did not see him on the 
bank or in any boat. 

To the 6th interrogatory he says: I embarked on board one of the 
boats and rowed to the mouth of the Chippewa River; we there 
landed and towed the boats up th~ Niagara River to a point oppo
~ite Navy Island, where I again embarked in one of the boats enga
ged in the expedition, and a second time returned to change the 
rowers, owing to their inability to stem the current of the river. I 
then finally embarked to join the other boats in taking the Caroline. 
I went to a part of the river within about two hundred yards of 
Fort Schlosser, when the Caroline burst suddenly into a blaze. We 
did not land, but approached sufficiently near to see persons on the 
wharf, and then returned to the Canada shore. I was in command 
of the boat. 

To the 7th interrogatory he says: I did see all the persons in the 
boat I went in. Mr. McLeod was not in the boat; I did not see him 
at all that night. 

To the 8th interrogatory he says: I saw the Caroline when on 
fire but did not go on board of her. I was not nearer to her than 
between one hundred and two hundred yards. I have before stated 
I did not see Alexander McLeod that night, and I have no knowledge 
of his being there. 

To the 9th interrogatory he says: I know nothing as to the mat
ters contained in this interrogatory. 

To the 10th interrogatory he says: I can state positively Alexan
der McLeod was not among those whom I saw, who consisted of the 
~reater number of those engaged in the expedition assembled at the 
tavern, where we were stationed immediately after our return, where 
we supped together. We conversed for the greater part of the 
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night respecting the parties engaged in the expedition. I heard the 
names of all that had been so engaged, but the name of .fllexander 
.lfcLeod was not one of those mentioned, nor was it entered in any of the 
lists made out, of the names of those so engaged. We were still in con
versation when the lists were made out; this was between six and 
seven o'clock in the morning. 

To the 11th interrogatory he says: Nine left the Chippewa River 
Seven only left the bank opposite Navy Island under orders. I can
not say how many reached her, and I only know of four havinQ" re
turned, who crossed abollt the same time in sight of the bo'at in 
which I was. 

To the 12th interrogatory he says: I do know Sir Allan Napier 
McNab, he was on the bank of the Chippewa River when the boats 
Rtarted ; the expedition was lmdertaken by Ms orders; it was com
manded by Captain Drew; I heard no directions given by Sir Allan 
N. McNab. 

To the 13th interrogatory he says: Captain Drew was in COI11-

mand of the expedition, and I believe under the orders of Sir Allan 
N. McNab_ 

To the last interrogatory he says: I know of nothing further re-
lating to th\.' matters in question. 

ADAM WILSON, ~ 
J. H. PRICE, Commissioners. 
JAMES E. SMALL, 

Answers to the interrogations by way of cross examination. 
The said Thomas Hector, in answer to the 1st cross interrogatory 

saith: I am at present residing in. Kingston, have been here since 
the tenth day of June last. I am a native of England, and have resid
ed in Canada since the year 1833. I am thirty-three years of age, 
and am a Clerk in the Surveyor General's Department. 

To the 2d cross-interrogatory he says I was a volunteer under 
Captain Elmsley, and held no particular rank. I was not at that time 
attached to any vessel. 

To the 3d cross interrogatory he says: J did not see him at all 
during the week preceding the burning of the Caroline. 

To the 4th cross interrogatory he says: I did not at any time 
hear him speak, or speak to him on the subject of the Caroline. 

To the 5th cross interrogatory he says: He did not. 
To the 6th cross interrogatory he says: I never went with him. 
To the "'lth cross interrogatory he says: I know nothing of the 

matters contained in this interrogatory. 
To the 8th cross-interrogatory, he says I did not. 
To the 9th cross-interrogatory, he says: It did not occur to me. 

At 2 o'clock in th~ day I was told by Captain Drew to hold myself 
in readiness at 10 o'clock that night, but he did not inform me 
for what purpose. It was not aware until I went in the boat that 
,the Caroline was to be destroyed. I did not communicate it to 
Alexander McLeod. He was not present when it was communica
ted to me. I do not know whether he knew of it or not. 

To the 10th cross-interrogatory, he says: I think I saw her one or 



180 GOULD'S REPORTER. 

two days before she was destroyed making trips from Schlosser to 
Navy Island. Alexander McLeod never informed me of her being 
at Schlosser. The preparations were made on the day on which she 
was destroyed. I went to Kirkpatrick's tavern, as stated in my an
swer to the 10th interrogatory in chief. 

To the 11th cross-interrogatory, he says: I was not at Davis' ta\'
ern. I did not see McLeod at or near Davis' tavern at any time after 
the destruction of the Caroline. 

To the 12th cross-interrogatory, he says: I cannot say how many 
persons were present when the expedition started owing to the dark
ness of the night, nor can I form an opinion on the subject. There 
was a large assemblage of people. I can state no more in answer to 
the other parts of this cross-interrogatory than I have before stated 
in mv examination in chief. 

To the 13th cross-interrogatory, he says: I cannot state positively 
how many persons were embarked, but I think between forty and 
fifty. I did not know the whole of them. I knew the greater part 
of them by sight. I was one of them. There were only four. I 
was not on board of the Caroline. I took no other part except en
deavoring to reach her, but failed as I have before stated. 

To the 14th cross-interrogatory, he says: They were all rowboats. 
I cannot say how many men in each boat. Some of the boats wert:' 
eight oar boats, and some of them four oar boats. There were seven 
boats. 

To the 15th cross-interrogatory, he sayE: I did not know all nor 
did I see the faces of all. 

To the 16th cross-interrogatory, he says: I did. I did speak to 
and recognize each one of them.' I have before stated that Captain 
prew commanded the expedition, and I commanded the boat I wa~ 
m. 

To the 17th cross-interrogatory, he says: Yes. 
To the 18th cross-interrogatory, he says: All did not reach the 

Caroline. I cannot say how many failed or who commanded them 
except the one I was in. I do not know what became of all those 
that failed, but believe they regained the Canada shore. I cannot 
say whether the boats that reached the Caroline arrived at the same 
time, or which arrived first. 

To the 19th cross-interrogatory, he says: I cannot say whether 
there was a man in the expedition by the name of McLeod or not. 

To the 20th cross-interrogatory, he says: I have before stated 
when the expedition embarked. 

To the 21st cross-interrogatory, he says: The boats were all lying 
at the same place and started together. 

To the 22d cross-interrogatory, he says: The boats did not all re
turn at the same time, nor did the expedition disembark at the same 
time or place. I did not see and recognise all the persons I sawem
bark. 

To the 23d cross-interrogatory he says: They were militia and vol
unteers who were ordered to hold themselves in readiness for some 
service which was not disclosed until the boats started as I have before 
mentioned, and composed part of the force under the orders of Sir 
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Allan N. MacNab. I do not know how they entered the boats as 
five or six of them were manned when I arrived. They were lyino
on their oars in the Chippewa river. b 

To the 24th cross-interrogatory, he says: I cannot say whether 
the force was displayed in military form before embarkation, but I 
can state positively it was not at disembarkation. 

To the 25th cross-interrogatory, he says: There was no particu
lar uniform. Each man wore his own ordinary dress. 

To the 26th cross-interrogatory, he says: With guns, pistols, pikes 
and cutlasses. I do not know when or from whom the weapons 
were procured, they were ready furnished when I arrived. 

To the 27th cross-interrogatory, he says: The greater number re
assembled as I before stated at Kirkpatrick's, and remained there as 
it was our appointed station, and we were inspected there the next 
morning by Captain Drew. 

To the 28th cross-interrogatory, he says: The force disembarked 
at midnight. There was no moon. I cannot say whether it was 
cloudy or not. The night ,vas fine and very warm for the season. I 
have already stated where the force went upon its return, and how 
they disposed of themselves afterwards. We remained together for 
several days until we were drafted into different schooners and corps. 
From the mixed nature of the corps, the arms used in the expedition 
against the Caroline were provided for the particular occasion. 
When the expedition was over the arms were again collected, and 
each person resumed those he had previously carried, consequently 
I never again saw the force armed and equipped as it was on that 
night. • 

To the 29th cross-interrogatory, he says: About 10 o'clock, as I 
have before stated. . 

To the 30th cross-interrogatory, he says: I was not wounded, nor 
do I know that any others were, but I saw four or five at least who 
had been engaged in the attack on the Caroline with wounds upon 
them, some of a dangerous character. No person was killed that I 
knowof. 

To the 31st cross-interrogatory, he says: I do not know. 
To the 32d cross-interrogatory, he says: I heard fire-arms discharg

ed and saw flashes on the wharf, hut do not know by whom they 
were discharged. I know nothing of the matters contained in this 
interrogatory other than what I have already stated. 

To the 33d cross-interrogatory, he says: I was' not on board the 
Caroline. I did not discharge any fire-arms nor strike or wound 
anyone, and have no knowledge of the other matters enquired of in 
thifl interrogatory. 

To the 34th cross-interrogatory, he says: I have no knowledge 
that there were any, nor do 1 believe there were any on board the 
Crroline when she was burnt, although I think I was near enough 
~o have observed had there been any person on deck. 

To the 35th cross interrogatory, he says: I did not, nor did any 
of my boat's crew land. I cannot speak as to any of the others. 

To the 36th cross-interrogatory he says: I did not, nor did any of 
those in my boat. I cannot speak in regard to what others may have 
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done. I saw one or two swords which I was informed had been ta
ken from on board the Caroline. 

To the 37th cross-interrogatory, he says: I know and heard noth
ing of the steamboat Caroline coming to Schlosser or Navy Island 
until I saw her. Mr. McLeod, as I have before stated, never spoke to 
me on the subject. 

To the 38th cross-interrogatory he says: I never knew or heard 
of such a person. 

To the 39th cross-interrogatory he says: No. 
To the 40th cross-interrogatory he says: No. 
To the 41st cross-interrogatory he says: I do not know. 
To the 42d cross-interrogatory he says: I know nothing of the 

matters contained in this interrogatory. 
To the 43d cross-interrogatory he says: I never saw him. 
To the 44th cross-interrogatory he says: I know nothing of the 

matters contained in this interrogatory. 
To the 45th cross-interrogatory he says: He never did. 
To the 46th cross-interrogatory he says: I do not know and 

have had no conversation with him on this subject. 
To the 47th cross-interrogatory he says: I never heard Alexander 

McLeod converse with any person nor did he converse with me, nor 
have I c'onversed with him or with any other person in his presence 
on the subject of the Caroline before she was destroyed. 

To the 48th cross-interrogatory he says: I never did 
To the 49th cross-interrogatory he says: He never did to my 

knowledge. 
To the 50th cross-interrogatory he says: I never did. 
To the 51st cross-interrogatory he says: Nine boats were first 

manned in the Chippewa River. Nine left the river, seven only arrived 
at the place of final embarkation. I cannot say whether any boats 
were grounded on Buckhorn Island. 

To the 53d cross-interrogatory he says: No person was employ
ed as pilot that I am aware of. Captain Drew led and we were or
dered to follow. I never heard of such person or persons as are 
named 'in this interrogatory. 

To the 53d cross-interrogatory, he says: I am not aware of the 
manner in which the orders aTe given, or whether they were given 
verbally or in writing, publicly or privately. I infer that Sir Allan 
Kapier McN"ab gave the orders as he was present at the embarka
tion of the men lind sanctioned the proceeding, he being at that time 
commanding on the frontier. This is all I know respecting the mat
ters contained in this interrogatory. 

To the 54th cross-interrogatory he says: I do not know whether 
there was any armed force stationed on land at or near the wharf 
where the Caroline was lying. I was not attacked or fired upon at 
all. I do not know whether any persons were sent on shore, or 
whether they met with opposition or not. 

• To the .last cross-interrogatory, he says: I know of nothing fur
ther relatmg to any of the n~atters in question. 

Signed THOS. HECTOR. 
Taken and sworn before us this 11th day of September, in the 
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year Df Dur LDrd Dne thDusand eight hundred and fortY-Dne, at 
the tDwn Df KingstDn, in Canada. 

ADATh1 WILSON, ~ 
J. H. PRICE, CommissiDners. 
JAS. E. SmALL, 

DEPOSITION OF NEIL MCGREGOR. 

Neil McGregor, of Chippewa, aged twenty-four, beillO" prDduced 
sworn and examined Dn behalf of the defendant, in the ti~le of thes~ 
depositions named, doth depose as follows: 

To the 1st interrogatory, he says: I reside in Chippewa. I do 
knDw a persoll of the name of McGregor, who was a clerk to a Mr. 
Macklem, of Chippewa, at the period mentioned in this interrogato-

• ry. I am the perSOll I have just alluded to. Mr. Macklem's chris
tian name is Oliver T. I was clerk with him at that time, and have 
cDntinued constantly in his employ for nearly the last two years. 

To the 2d interrogatory, he says: No other person of the name 
Df McGregor than myself, was clerk for a )VIr. Macklem residinO" in 
Chippewa during the last fall. b 

To the 3d interrogatory, he says: I am the person mentioned in 
my answer to the first interrogatory. 

To the 4th interrogatory, he says: I am not acquainted personally 
with McLeod, but have known him by sight for the last five or six years. 

To the 5th interrogatory, he says: I had no such conversation as 
is set forth, mentioned in the fifth interrogatory with McLeod. 

To the 6th interrogatory, he says: I did not know McLeod only 
as before ::.;tated, and had so known him for about tlVO years before 
the destruction of the Caroline. I do remember of having seen 
McLeod in Chippewa during the disturbance, in the winter of 1837 
and 1838. I do not remember the month. 

To the 7th interrogatory, he says: I was clerk to James Macklem. 
To the 8th interrogotary, he says: Yes. I was one of the expedi

tion. On the day in question I was one of a number of men assem
bled in a private house near the mouth of the Chippewa creek, for 
the purpose of some secret expedition. What the object of the ex
pedition was, I did not then know. There was an officer in the room 
with llS. I was in the room about two hours, when Colonel McNab 
came in with some others. I do not remember all he stated, but I 
do recollect his saying if you miss your aim, the Falls would make 
a very fine winding-sheet. Arms were then given to. us, consisting 
of cutlasses, pistols, boarding pikes. We then proceeded over Chip
pewa bridge towards the Chippewa creek. I do not remember wheth
er Colonel McNab accompanied us. \Ve there found boats in 
readiness for us, and after remaining a short time, embarked and 
proceeded up the Niagara river about three quarters of a mile, quite 
close to the shore, to. a point nearly opposite the foot Df Navy Island. 
Some of the boats were tracked up the river. The boat I was in 
was not, it was rDwed'. We then drew up for a few minutes. The 
men Df the crews who. tracked up the boats then embarked, and we 
finally pushed off upon the expedition. The expedition was propDs
ed to. me privately. I do nDt knDw by whDm. 
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To the 9th interrogatory, he says: Some of the men in the room 
refused to go. They declined because they were not informed 
where they were to go, and for what purpose. I have answered as 
to the other matters inquired after by this interrogatory, in my an
swer to the last preceding interrogatory. 

To the 10th interrogatory, he says: By others, volunteers. 
To the 11th interrogatory, he says : Not that I know of. 
To the 12th interrogatory, he says: They assembled again on the 

beach as before stated. I was among them. I had no opportunity 
of distinguishing the individuals at the meeting on the beach, as the 
night was dark. 

To the 13th interrogatory, he says: I cannot say whether he was 
there or not. 

To the 14th interrogatory, he says: The cutting out of the Caro- • 
line. The object of the expedition was first communicated to us as 
a body opposite Navy Island. Captain DrelV commanded the ex
pedition. 

To the 15th interrogatory, he says: I accompanied the expedition. 
J. P. Battersby commanded the boat I went in. I forget who com
manded the other boats. I believe seven started and five reached 
the Caroline. I believe he was not in the boat I was in, or 'in any 
other. I did not see him. 

To the 16th interrogatory, he says: I was not on the Caroline 
that night. 

To the 17th interrogatory, he says: I did not learn their names at 
that time. 

To the last interrogatory, he says: No. 
NIEL McGREGOR. 

By consent of the counsel for the respective parties to this case, 
the examination of the witness, Niel McGregor, on the cross interro
gation, was waived. 

Sworn, taken and subscribed, at the village of Chippewa, in Cana
da, this twentieth day of September, in the year of our Lord 
1841, before us, 

SECKElt BROUGH, ~ " 
A UT' CommIssIoners. 

DAlII HILSON, 

DEPOSITION OF JOHN PALilIER BATTERSBY. 

John Palmer Battersly, of the village of Ancaster, in the Gore Dis
trict Canada, Esquire, aged forty-four years, being produced, sworn, 
and examined on the behalf of the defendant in the title of these de
positions named, doth depose as follows: 

To the 1st interrogatory he says: I do not know him, and never 
met him to my knowledge. 

To the 2d interrogatory he says: I do recollect the destruction of 
the Caroline. I was at Chippewa at that time. I think I was there 
four or five days before the destruction of the. Caroline. 

To the 3d interrogatory he says: From the bank of the Chippe
wa River, a little inside of the mouth. Some perhaps were on the 
beach about twenty minutes before they embarked, others immedi
ately embarked upon their coming there. I was there twenty min-
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utes or half an hour, and was employed in getting my boat ready. 
I ha.d no opportunity of seeing or noticing those who went on the 
expedition except those who went in the boat with me. 

To the 4th interrogatory he says: I do not know where Alexander 
McLeod was, but he was not in the boat with me. 

To the 5th interrogatory he says: I do not know where he was at 
the period mentioned in this interrogatory, and cannot say where he 
was not. 

To the 6th interrogatory he says: 1 went with the expedition in 
a boat. I commanded the boat in which I was. 

To the 7th interrogatory he says: I did not go to Schlosser, but I 
sawall the persons in the boat I went in. Alexander McLeod was 
not on board of the boat with me. I did not see him at all. The 
boat I was in did not reach the Caroline, or go to Schlosser. 

To the 8th interrogatory he says: I did not see the Caroline on 
the night of her destruction; I was not on board of her. The boat 
in which I was, did not reach the Caroline in consequence of my 
men being bad rowers, we lost sight of the other boats, and were 
then ignorant of the point of attack. I can say nothing as to the 
rest of the matters inquired after by this interrogatory. 

To the 9th interrogatory he says: I know nothing of the transac
tion inquired after by this intrerogatory. 

To the 10th interrogatory he says: I did not see any of them. I 
did not see Alexander McLeod at the time mentioned in this inter
rogatory to my knowledge. 

To the 11th interrogatory he says: Seven boats started; I do not 
know how many reached her, nor how many returned in company. 

To the 12th interrogatory he says: I know Sir Allan N. McNab; 
I do not know where he was at the time the expedition started. I 
do not know by whose command the expedition was undertaken. I 
never heard Sir Allan McNab give any directions in reference to it. 

To the 13th interrogatory he says: Captain Drew was in com
mand of the expedition. I do not know by whose orders he took the 
command. 

To the last interrogatory he says: I know nothing further touch
ing the matters in question. 

J. P. BATTERSBY. 
Sworn at the town of Hamilton, Canada, this 17th day of Septem-

ber, 1841, before me, SEeKER BROUGH, Commissioner. 

Answers to the interrogatories by way of cross-examination, pro
posed to John Palmer Battersby, a witness produced, sworn, and ex
amined on the part and behalf of Alexander McLeod, in a suit now 
pending in the Supreme Court of Judicature of the people of the 
State of New York, before the Justices thereof, at the suit of the 
said people, upon an indictment for murder, before Secker Brough 
Esquire, a Commissioner, under and by virtue ofa commission issued 
out of the said Supreme Court, and under the seal thereof, pursuant 
to an order of the said Court, entered on the 13th day of July, in the 
year of our Lord one thousand eight hundred and forty-one. 

To the 1st cross-interrogatory he says: I reside at the village of 
24 
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Aneaster in the Gore District and Province of Canada, and have resi
ded there about four years. I am a native of Ireland. I have resi
ded in Canada between four and five years. I am forty-four years of 
age, and am a farmer. 

The the 2d cross-interrogatory he says: I was employed at Chip
pewa as a Lieutenant in the Navy, in December 1837. I was not at
tached to any vessel, but I had charge of a number of boats. I was 
not attached to the land forces. 

To the 3d cross-interrogatory he says: I never saw Alexander 
McLeod to my knowledge .. 

To the 4th cross-interrogatory he says: I never had an interview 
with McLeod, or heard him converse or speak on any subect to my 
knowledge. 

To the 5th cross-interrogatory he says: The answer to this inter
rogatory is contained in the answer to the last preceding interroga
tory. 

To the 6th cross-interrogatory he says : No. 
To the 7th cross-interrogatory he says: I know nothing of the 

matter inquired after by this interrogatory, nor have I ever under
stood anything from him on this subject. 

To the 8th cross-interrogatory he says: No. 
To the 9,h cross- interrogatory he says: It never occurred to me, 

and I was not aware at any time what vessel we were going to at
tack; but as we were about to push off from the shore Captain Drew 
called me out of the boat and told me we were going to attack a 
steamboat. I did not communicate with McLeod on the subject 
in any way. McLeod was not present to my knowledge when it 
was communicated to me. I do not know whether McLeod knew 
of it or not. 

To the 10th cross-interrogatory he says: I first discovered that 
the Caroline ",as at Schlosser when I observed the fire, or at least 
that the "essel attacked was at Schlosser, for at that time I did not 
know the name. McLeod never at any time informed me where the 
Caroline was. I think I commenced preparations for an expedition 
about three hours before we started; though I was not aware what 
the particular object of the expedition was to be; went immediately 
npon my return to my quarters. 

To the 11th cross-interrogatory he says: I do not recollect 
whether I was at Davis's tavern, the day after the night of the burning 
of the Caroline. I did not see ;'IcLeod there to my knowledge, nor 
did I ever converse with him about the burning of the Caroline, on 
the Monday or at any other time. 
. To the 12th cross-interrogatory he says: I was present at the burn
mg of the Caroline in December, 1837. I was concerned in that ex
pedition and did see the embarkation. I suppose about two hun
dred people were upon the shore at or near the place where the 
boat started. 

To the 13th cross-interrogatory he says: I do not know, but to the 
best of my jndgment, fifty or fifty-five persons embarked in the expe
dition. I did not know all the persons who went on the enterprize, 
I was one of the number. Seven persons were in the boat which J 
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went in, I was not on the Caroline, and took no part in her destruc
tion. 

To the 14th cross-interrogatory he says: Small boats of about four 
oars, cannot say how many were in each boat. I think the boats 
were all of the same size and description, except the one I went in. 
Seven boats started. The boat I went in, was a rough unpainted 
boat without a keel. 

To the 15th cross-interrogatory he says: I did not know all who 
embarked in the expedition. I did not see the face of each one who 
went on the expedition. 

To the 16th cross-interrogatory he says: I knew all in the boat 
with me. I recognised each of them, but cannot say that I spoke to 
each of them individually. Captain Drew commanded the expedi
tion. I commanded the boat I was in. 

To the 17th cross-interrogatory he says: I did return in the same 
boat in which I embarked, and the same persons returned with me. 

To the 18th cross-interrogatory he says: They did not-two failed 
in reaching the Caroline; I commanded one of them and do not know 
who commanded the other. \V e rowed up to the Buckhorn Island
and on perceiving the fire from the vessel we returned to Chippewa. 
I have no knowledge of the other matters inquired after by this in-
terrogatory. . 

To the 19th cross-interrogatory he says; I do not know of any 
man in the expedition of the name of McLeod. 

To the 17th cross-interrogatory he says: The expedition did not 
embark from any wharf or pier, but in the first instance from the 
bank of the Chippewa, and having tracked up the Niagara river about 
a quarter of a mile, then finally pushed off. 

To the 21st cross-interrogatory he says; The boats all lay at the 
brink of the river Chippewa, at a short distance from each other, the 
boats all started at the same time, with the exception of the second 
boat, which failed to reach the Caroline, which btter started a short 
time after the others. 

To the 22d cross-interrogatory he says: The two boats which failed 
to reach the Caroline returned at the same time-I do not know when 
the others returned, or when or where they disembarked. I did not 
see or recognise any person engaged in the expedition, except th03e 
in my own boat. 

To the 23d cross-interrogatory he says: With the exception of ~ 
few belonging to the Royal Navy. I believe all the persons compris
ing the expedition were militia volunteers. They were not levied or 
drafted but came as volunteers. They were not marched up to the 
boats. Each commander of the boat collected his own crew as I 
believe. 

To the 24th cross-interrogatory he says: The force was not dis
played in military order previous to its embarkation. I do not 
know whether it was so displayed upon its disembarkation. 

To the 25th cross-interrogatory he says: They were dressed as 
usual and customary, and in their own clothing, and not in any uni
form. I have no recollection of what particular kind was any part 
of their dress. 
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To the 26th cross-interrogatory he says: The party in general 
were armed with swords and pistols. I think the greater portion of 
the"swords were usual cutlasses, and were procured through Capt. 
Drew. 

To the 27th cross-interrogatory he says: I have no knowledge of 
the matter inquired of by this interrogatory. 

To the 28th cross-interrogatory he says: I do not know at what 
time the force which reached the Caroline disembarked. I and 
those in the same boat with me, and the people in the other which 
failed to reach the Caroline disembarked about midnight. The night 
was not moonlight or cloudy, but rather dark. Those in my boat 
dispersed to their quarters in Chippewa. I know nothing of the 
movements of the others. 

They were not together, to my knowledge, at sunrise. I have 
not seen that force or any part of it since together as a separate 
force, but have seen individuals of it in and about Chippewa serving 
in different corps. 

To the 29th cross-interrogatory he says: I think about mne 
o'clock. 

To the 30th cross· interrogatory he says: I know nothing of the 
matters inquired of by this interrogatory. . 

To the 31st cross-interrogatory he says: I answer to this the same 
as to the last preceding interrogatory. 

To the 32d cross-interrogatory he says: My answer to this is the 
same as given to the preceding interrogatory. 

To the 33d cross-interrogatory he says: I have no knowledgp
whether anyone of the persons found on board of the Caroline was 
killed or wounded. I did not see anyone killed or wounded. I did 
not discharge a gun or pistol, or strike anyone with any weapons. 

To the 3-1th cross-interrogatory, he says: I have no knowledge of, 
or reason to form a belief respecting the matter inquired of by this 
interrogatory, except the statements of individuals who have inform
ed me, and I believe correctly, that no person was on board of the 
Caroline when she was cut loose and sent over the falls. 

To the 35th cross-interrogatory, he says: I have never been on 
!Shore at Schlosser. I have no knowledge whether any of the attack
ing party went on shore there. 

To the 36th cross-interrogatory, he says: I did not take or carry 
away anything whatever from the Caroline, and have no knowledge 
of the acts of any other individual in reference to the matters inquir
ed after by this interrogatory. 

To the 37th cross-interrogatory, he says: I believe I heard in the 
course of the day of the destruction bf the Caroline, that a steam
boat was plying between Schlosser and Navy Island. Do not recol
lect whether I heard she came or was coming from Buffalo, and do 
not recollect that the name of the steamboat was told to me before 
her destruction. I do not recollect who informed me-Alexander 
McLeod did not. 

To the 38th cross-interrogatory, he says: I do not know, nor have 
I ever seen, to my knowledge, or even heard of a person named Syl
wanus S. Rigby. 
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To the 39th cross-interrogatory, he says: My last answer is are. 
ply to this interrogatory. 

To the 40th cross-interrogatory, he says: I never did. 
To the 41st cross-interrogatory, he says: I do not know whether 

he was on board the Caroline or not, and have never heard from him 
that he was. 

To the 42d cross-interrogatory, he says: I have no knowledge of 
the matters inquired of by this interrogatory, and have received no 
information respecting them from the said Rigby. I have no know
ledge where he now is. 

To the 43d cross-interrogatory, he says: I never saw him to my 
knowledge. 

To the 44th cross-interrogatory, he says: I neither know, nor 
have I heard McLeod say anything upon the subject of this interro
gatory. 

To the 45th cross-interrogatory, he says: Alexander McLeod nev
er told me, nor any person in my hearing, anything relating to the 
Caroline. 

To the 4,6th cross-interrogatory, he says: I neithpr know, nor have 
heard McLeod make any statement respecting any of the matters in
quired after by this interrogatory. 

To the 47th cross-interrogatory, he says: I never spoke to Mc 
Leod, and never heard him speak, to my knowledge, nor to my 
knowledge did I ever speak in his presence. 

To the 48th cross-interrogatory, he says: I did not. 
To the 49th cross-interrogatory, he says: He did not, as I know. 

or have understood from him. 
To the 50th cross-interrogatory, he says: I did not. 
To the 51st cross-interrogatory, he says: Seven were first engag

ed in the expedition, and all started from Chippewa creek. One 
boat grounded at Buckhorn Island: it was the boat I was in, and it 
was so grounded to rest the crew. 

To the 52d cros§-interrogatory, he says: No person was employ
ed to pilot the boats, to my knowledge. I never heard the name 
menti.oned in this interrogatory, mentioned before this, the time of 
my examination. 

'To the 53d cross-interrogatory, he says: In my answer to th£> 
12th and 13th interrogatories, I stated that r did not know by whose 
command the expedition had been undertaken. 

To the 54th cross-interrogatory, he says: I have no knowledge 
whatever of the matters inquired after by this interrogatory. 

To the last cross-interrogatory, he says: I have no further know
ledge touching the matters in question than what I have already stat
ed in this my examination. 

J. P. BATTERSBY. 
Sworn at the town of Hamilton, Canada, this 17th day of Septem

ber, 1841, before me, 
SECKER BROUGH, Commissioner. 
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At the conclusion of the reading of this deposition, the court adjourned 
to 2 o'clock. 

FRIDAY AFTERNOON. 

On the resumption of the proceedings after the recess for dinner, 
Mr. Spencer said that, as the remainder of the depositions contained 

merely collateral evidence, he proposed to introduce at present other oral 
testimony. 

William Press was then called and examined by Mr. Spencer-I now 
reside at Hamilton, in Canada; I am a tavern keeper; I keep the Prome
nade House; I lived at the village of Niagara, from IB3b to the first of 
last July; I was a tavern keeper there; I knew McLeod well at that 
time; I made his acquaintance soon after I went to reside at Niagara; I 
lived about 300 or 400 yards from him; I recollect the troubles in Cana
da; I was at Chippe\va only once during those troubles; I was there on 
the 29th of December; I returned to Niagara the same evening; I went 
on business; I took two passengers in a wagon from Niagara to Chippe
wa; I recollect the day from an entry in my cash book of the sum Ire. 
ceived for their conveyance; I also recollect it by the burning of the 
Caroline, of which I heard the next day; the magistrates were sitting 
there; I left Chippewa the evening of the 29th, a little after dark; I 
put my horses in a place a little way from Davis's; Mr. O'Keith rode 
down with me, and Mr. McLeod rode with me to Stamford; I mean the 
prisoner at the bar; Stamford is about six miles from Chippewa; the 
roads were very bad from Chippewa to the Falls; they always are in wet 
wcather; in the state in which the roads were then, it wO'Jld take an hour 
and a half to ride down; McLeod left me at Mr. Morrison's gate; I knew 
Raincock, who has been spoken of, very well. He left Canada before the 
troubles; shortly after I received a letter from him from New York; I 
expect he has not been back since; I have heard of his being in England 
.since, as a clerk on a railroad; I was told by a person who saw him. 

Cross-examined by the Attorney-General-The wagon of which I speak 
was an open wagon; the distance from Niagara is about 18 miles; I tra. 
vel about frequently with passengers; I always make an entry when I 
take passengers, because I was in partnership with another person; 
O'Keith was clerk of the steamboat Coburg; I always enter the date of 
the transaction; I cannot recollect what time I reached home, it must 
have been after ten o'clock; there was a guard at Niagara; the fire com. 
pany was the principal guard; I was a member of that company; we 
relieved guard every hour; I was drawn on guard that night; it was an 
independent company, and we always drew; I was not on guard that 
night; I believe I spoke to some one respecting the time I might have 
heen at home that night; I might have said I was there about nine 
o'clock; it was not before sundown that I left Chippewa; it was twilight; 
I arrived in Chippewa before dinner; I saw McLeod in Chippewa; he 
asked me when I was going back again, I told him; he asked me if I 
would take him down; I saw him some time before I started, for I know 
I waited for him and got very impatient; I believe he got into my wagon 
at Davis's; when the roads are bad it usually takes me about four hours 
to drive to Niagara; I had to walk my horses some times; from Chip
pewa to Stamford the roads were very bad, the other part was better; 
McLeod had not a horse there; I have no recollection that he had a. 
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horse; my recollection is perfect that it was that day; I micrht have been 
at Chippewa six months before; I was not there before during the occu
pation of the island; I was not there again until the summer; the burn
ing of the Caroline fixed the day on my recollection; I don't recollect 
the day on which the island was evacuated; I don't recollect that I ever 
told sheriff Stone, of Niagara, that I could not rccollect that McLeod rode 
with me that night; I don't believe I ever did; I recollect hem'inO' of 
McLeod's arrest; I was told he referred to me for proof of whef(~ he 
was, but he never sent for me; I was always convinced he was not present 
at the burning of the Caroline; I have never said I was doubtful about 
it; the two persons that I took up were Mr. O'l(eith and Mr. Troop; 
O'Keith I took again with Mr. McLeod; I received $;) for the conveyance 
of Troop and O'Keith. 

Did you carry them up and bring O'Kcith back, for $5? It may have 
been so. Did you go on guard on your return? No. Did you make 
the entry then? It is like I did. Have you a recollection of the act? 
No. Might it nol have been the next week? No, certainly not-the 
other entries follow on under the next day. Might you not have made it 
the next morning? I think not-that would have been quite unusual. 
Y all recollect they paid $5? Yes, became it is entered. Where did 
they pay it? I don't know. Who was Troop? I don't know-he was 
a stranger to me. Was the night dark? No. Was it moonlight? I am 
not sure, but it wasn't very dark. May it not be that, as you don't recol
lect receiving the $5, that it may have been received at some subsequent 
time? No. 

When you left McLeod, did he intend going on to Niagara? No. You 
don't know any thing of him after he got out of your wagon? No. Did 
he ask YOLI to stop with him? No. Did you ever say that your evidence 
wouldn't be of avail, as McLeod had time enough to go to Schlosser and 
back again? Yes. 

The proceedings of the court were here interrupted by a terrific hail 
storm. The court room became almost dark as night, and the rattling of 
the hail against the windows, some of which were much broken, over
powered the voice of the witness. The rain fell in torrents, the lightning 
flashed, and the thunder rolled for some time after, and rain fell through 
the ceiling of the court room in copious showers. When the storm sub
sided, the examination was resumed. 

I may have said that my evidence would not be of much importance to 
McLeod, as he might have got a horse and gone back twice from the time 
I left him to the time the act was done. The roads were soft and miry. 

John W. Morrison, examined by Mr. Spencer-I live at Stamford, in 
Upper Canada; I have lived there six years; I removed from Toronto; 
I arrived in this country from Europe in June, 1835; I know Alexander 
McLeod, perfectly; I made his acquaintance in 1836; I had seen him 
occasionally from that time; I heard of the destruction of the Caroline 
on the morning of the 30th December, 1837, about eight o'clock; my 
boy told me that Col. Cameron, kte of the regiment that I belonged to, 
wanted to see me at the gate; I went to the gate and saw him, and he 
asked me if I had heard the news; I asked him what it was; he told me 
a party had cot out the Carolin(~, and brought her, and sent her over the 
Falls; he said it was done the night before; I then said to him, your 
friend, McLeod, is in our house, won't you come up and see him? He 
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begged to be excused, as he was in a great hurry; he was travelling in 
a wagon; he gave me a pie.ce of wood, which he s~id was ~art of the 
Caroline; I cut a piece from It, and returned the remamder to him; I un
derstood it had been got under the Falls; I heard several people pass the 
gate during the day, and make remarks on the burning of the Caroline. 
Col. Cameron was an acquaintallce of mine; we served together for four
teen years in France, Spain, and Portugal, under the great Duke of Wel
lington. McLeod was then in JIlY cottage; he came there about half-past 
seven the night before, and slept in our parlor; he drank tea there that 
night; he took his breakfast in. the same room that he slept in at my cot
tage; McLeod and myself retIred to bed about half-past twelve o'clock; 
Mr. McLeod was an old acquaintance; he was not used as a stranger, 
and I left him in the evening with the family; about half-past nine, or 
from that to ten, we sat down and had a tumbler of toddy; he had not 
left his room !'hat morning when I saw Col. Cameron; when I returned 
to the cottage from Col. Cameron, 1 said, "McLeod, what do you think 
has happened 1" I then told him Col. Cameron had just told me, that a 
party had gone last night and cut out the Caroline, and sent her over the 
Falls; he said, "you don't say so;" I said I understood it was so; M<:,
Leod said, " I would to God 1 had been there-Captain, where is Archy ? 
I wish you would tell him to get my horse ready." Archibald, my son, 
went off to get the horse from the stable; McLeod was pressed not to 
think of going without breakfast; he agreed to remain; he dressed befof8 
breakfast, and after breakfast he went down to the gate where his horse 
was; he rode up towards Chippewa; 1 did not see McLeod again, I think, 
uatil the afternoon of the 2d of January following. 

Cross-examined by Mr. Hawley-My age is 58; I was born in Ayr
shire, North Britain; 1 was in service under Sir John Moore, who was 
killed at Corunna, and afterwards under his Grace the Duke of Wel
lington. 

Mr. Hawley-Were you drafted into the army? 
'Witness (with great astonishment)-Did you ever hear of an officer 

being drafted into his majesty's service? (Laughter.) 
Mr. Hawley-How did you get in 1 
'Witness-As other gentlemen do. 
Mr. Hawley-Were you drafted from the militia? 
Witness (with a Scotch aecent)-I beg you will not talk to me about 

being drafted, for I cannot bear it, as a British officer! 
Mr. Hawley-Well, 1 am a plain republican, 1 don't know much about 

these things. Will you tell me how you got into the service, and in what 
regiment and capacity. 

Witness-I entered the British army in 1807 as ensign in the 79th re-
giment of Highlanders. 

Mr. Hawley-Is that a commissioned office? 
'Vitness (\,:ith apparent astonishment )-1 should think so. 
Mr. Hawley-How did you get it 1 
Witness-By my friends. My father was in the service under the Earl 

of Stair and George II., which is a pretty long story. 
Mr. Hawley-Was your commission purchased for you? 
Witness-I pUl'chased it for myself in 1807. 
Mr. Hawley-How long did you remain in the service in Europe 1 
Witness-I remained until 1821, upwards of 14 years. 
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Mr. Hawley-How high was your rank when you left? 
Witness-I was a lieutenant. 
Mr. Hawley-Are you a lieutenant now 1 
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Witness-I retired on full pay as a lieutenant in his majesty's al'my. 
Mr. Hawley-Ate you on full pay now 1 
Witness-Yes. 
Mr. Hawley-Which of the political parties do you favor 1 
Witness-Political parties! None whatever! I serve my country-

I serve the government be it what it will, fol' the period. (A laugh.) 
Mr. Hawley-When did you come to America 1 
Witness-I landed at New York, May 28,1835. 
Mr. Hawley-And became acquainted with McLeod in 1836? 
Witness-Yes. 
Mr. Hawley-And you remained on intimate terms with him 1 
Witness-Yes, and am so yet, but he has not been so often at my house 

as formerly; 
Mr. Hawley-Did he often come to eat at your house? 
Witness-Oh, yes. 
Mr. Hawley-And to lodge 1 
Witness-No. I don't think he slept there above three or four times 

in his life. 
Mr. Hawley-Were you in the house, and did he knock when he came 

in 1 
Witness-J think, to the best of my knowledge, I was in the house 

when he came; we do not expect gentlemen to come into our house with
out rapping; if they attempted it, they would not get in. I do not recol
lect who went to the door, it might have been myself; McLeod did not 
say much, but seemed to be fagged a little. 

Mr. Hawley-How came McLeod to stay at your house? 
Witness-Because we asked him; he said he was going to Niagara; 

and was intending to return in the morning; I told him it was a long way, 
and very muddy; and after a little persuasion, he got off his boots. 

Mr . Hawley-What next? 
Witness-I fancy they were carried away to the kitchen. At the tea 

table, myself, my wife, and sons, and daughters sat down together. 
Mr. Hawley-How many sons have you, Mr. Morrison 1 
Witness-I had three at home, at the time, Archibald, George, and 

Charley. 
Mr. Hawley-How old was Archibald at that time 1 
Witness-He was eleven at the time. 
Mr. Hawley-How old was George? 
Witness-He was two years old. 
Mr. Hawley-How old was Charley then? 
Witness-He must have been very young. 
Mr. Hawley-How many daughters had you at home 1 
Witness-Let me think, I believe I had four, Ellen, Harriet, Emma, 

and Sophia. . -
Mr. Hawley-How old was Ellen then? 
Witness-She was born in France on the 6th of June, 1817, and must 

now be 24. The next was two years younger? she was born in the island 
of Jersey. 

Mr. Hawley-Was your lady at home 1 
25 
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Witness-My wife 1 
Mr. Hawley-Yes. 
Witness- Which wife? I had two wives. 
(Here the audience were convulsed with that which, but for the stern. 

ness of the court, and their rigid exaction of order, would have proved 
an open ::mtbreak of laugpter. The mind of the witness had doubtless 
been inadvertently thrown back upon by-gone days, rather than the cot. 
taQ:e scene under consideration.) 

~M,·. Hawley-Had Mr. McLeod walked to your place? 
Witness-I suppose he had rode, because he generally rode. 
Mr. Hawley-Did you put his horse away? 
Witness-No, Archibald had care of the horses; McLeod always had 

a spare horse in my stable, and a wagon; he had a great deal of business 
at that time. 

Mr. Hawley-What made you think that McLeod was a little fagged ? 
Witness-Because he was all muddy, and cold, riding in a wagon, or 

any way, whatever, that he might come. 
Mr. Hawley-Do you know what way he came there 1 
Witness-l tell you plainly, I do not know what way he came there; 

but I have reason to suppose that he rode. 
Mr. Hawley-When a gentleman comes to your house, to stay over 

night, do you not, as a matter of course, ask if he has a horse, and see 
that it is put up? 

Witness-McLeod knew the barn as well as I did, and could put his 
,horse up as well as I could. 

Mr. Hawley-But did not Archy see to such matters? 
Witness-He did, when told to do ~o. 
Mr. Hawley-Did you tell him to do so that night? 
Witness-When I told him to supper the horses, J told him if he found 

McLeod's horse at the gate, to supper him also. McLeod had two horses 
with me, Bob and Charley, olle had been at my place two months. 

Mr. Hawley-What hour of the night was it, when you took your tea 1 
Witness-It might be about eight o'clock; the family retired, I think, 

about nine or ten o'clock. 
Mr. Hawley-Do you generally have a bed in your parlor? 
Witness-We do not; it was upon a stretcher. 
Mr. Hawley-When was the toddy brought on? 
Witness-It might have been pretty nearly ten o'clock. 
Mr. Hawley-What was the subject of conversation, that occupied you 

till so late an hour as half past twelve? . 
Witness-Really, I do not recollect the subject of conversation. 
Mr. Hawley-Did you ask him in relation to the movements at Navy 

Island? 
Witness-I do not remember that I asked him about any particular 

movements-though it is probable I did ask him about Navy Island. 
Mr. Hawley-Did he tell you the state of affairs at Chippewa 1 
Witness-Not particularly. 
Mr. Hawley-Did he say any thing about the steamboat Caroline 1 
Witness-It strikes me there was very little known of the Caroline at 

that time. We had heard she was assisting the Navy Islanders, in carry
ing munitions of war, but I did not trouble myself with the like ()f that., 
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Mr. Hawley-But if that boat was actually assisting the rebels, would 
you not have thought ill of it ? 

Witness-I did think ill of it-it was natural. 
Mr. Spencer thought that an unjustifiable latitude was taken by the 

counsel for the prosecution. 
The witness, whose feeling had been evidently wrought up to a high 

pitch, could no longer refrain; but exclaimed-I will make the best an
swers I can according to my knowledge and belh-f, so hdp me God. 

Here Mr. Hawley put a question to which the court peremptorily ob
jected. 

Mr. Hawley, addressing the court-" With all humility-" 
Judge Gridley, not a word further about humility-Take your seat and 

examine the witness. 
Mr. Hawley-Do you remember any other time, when he came to your 

house? 
Witness-Yes, he came to my house in a wagon, with another gentleman, 

on the morning of the 30th of January. He introduced the gentleman to 
me, and I understood him to be a member of parliament from Sarnia in the 
western dbtrict. I have not seen that gentleman since, to my knowledge, 

Mr. Hawley-We want you to state the words that were used between 
you and the Colonel. 

Witness-" Good-morning, Mr. Morrison." "Good-morning, Colonel. 0' 
"Have you heard the news 1" "What is it, Colonel? "I am told they 
have cut out the Caroline last night, and sent her over the falls." I think 
I had heard of her before, as being connected with the affair at Navy Island. 

Mr. Hawley-Did he state any particulars 1 He did not. Do you 
know where Mr. Cameron came from? I suppose he came from the 
Falls; he lived on Young street, Toronto. 

As to the fragment of wood-describe it? It was about ten inches in 
length and four in width; I took off about three inches with a saw; he 
waited till I sawed it off and returned to him; I cannot say whether I 
mentioned the subject when I first went to the house; I think I did not 
show it to McLeod, but I might have done so; 1 showed it to him after
wards; it was about 8 o'clock in the morning, and the family were up. 
How long after this was it before McLeod left your house? I think it 
was pretty nearly ten o'clock when I went down to the gate with him. 

Mr. Hawley-Have you not, Mr. Morrison, pretty strong feelings and 
attachments for McLeod? 

Witness-It was once so; bllt not so much of late (recollect I am on 
my oath;) I am not related to him in any manner. 

Can you state why once you took a greater interest in him than another 
man? 

The court again interfered, and remarked that they could not see that 
the cause of justice was to be furthered by pursuing this subject with so 
much particularity. The witness, addressing himself to the court, said
"I claim your Lordship's protection." The court proceeded to state, 
that many question~ had been put, which were well calculated to insult 
the witness, particularly in relation to his being drafted, &c. His vie~s 
were now distinctly unrlcrstood, that this was not the place where a :Vlt
ness was to be showed up and insulted by uncalled for interrogatones. 
All that is essential to elicit truth will be cheerfully submitted to, but further 
than this will not be allowed. 
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Mr. Hawley-May I be excused from going on with the examination ~ 
The court-Why, sir? 
Mr. Hawley-I cannot go on if I am not allowed to put such questions 

as I deem essential. 
The court-Well, sir, then you must stop. 
The Attorney.General remarked, that his colleague, Mr. Hawley, could 

not have intended any thing like disrespect to the court, or any thing not 
t:ulculuted to elicit truth-though counsel are often called on to put ques
tions which are painful to all parties. 

The court would not say that it was an intentional departure from the 
rules of propriety, but the effect was such. All the questions about his 
being drafted and his commission, had no more to do with the case than the 
history of the Egyptians. 

The Attorney-General then proceeded with the cross-examination. 
The Attorney-General-Have you ever said to anyone that you could 

not fix the day McLeod was with you? 
'Witness-No, never. 
Did you ever say any thing of this kind to Mr. Defield, of Kingston? 
Witness-I would not be seen at all with him. 
Judge Gridley, to the witness-You will restrain your feelings. 
Attorney-General-Mr. Defield has been at your house 1 
Witness-He was once brought to my house, but never came by invitation. 
Attorney-General-Was Mr. Defield at your house in January, 1838 ~ 
Witness-I do not recollect; he was at one time. 
Attorney-General-Was he ever at your house more than once? 
Witness-I think he was, but was never asked to my house; he has 

never been in my house more than twice to the best of my knowledge. 
Attorney-General-Do you recollect at any time of saying, in the pre

~ence of Mr. Defield, that you hoped the United States would get hold of 
McLeod, that they might punish him for the affair of the Caroline? 

Witness-Never, never. 
Attorney-General-From what point did Colonel Cameron come that 

morning? 
Witness-It appeared to me that Colonel Cameron had come from the 

Falls that morning; I did not learn from him how he had got the infor
mation at all; I do not recollect what piece of wood it was; I am not a 
judge of wood; it was a piece painted; I think there was green paint on it. 

Attorney-General-Colonel Cameron told you it was a piece of the 
Caroline 1 

Witness-He did. 
Attorney-General-But did not tell you how he had got it ~ 
Witness-No, no. 
Attorney-General-Do you say that you had heard of the Caroline be

fore 1 
Witness-We had spoken of it. 
Attorney-General-Who told you that the Caroline was carrying mu

nitions of war, &c 1 
Witness-I think I was up there the day before, at Chippewa. 
Attorney-General-You there learned that the Caroline was conduct

ing in this manner? 
Witness-Yes, fr;om Col. Kenneth Cameron, not the one that I talked 

with, Col. Cameron, commandant under Sir Allan McNab, with the rank of 
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Colonel in Upper Canada; he and I were lieutenants together in the 79th 
regiment a few years. 

Mr. Spericer-You had better answer in few words. 
Judge Gridley-Just answer the precise questions put to you. 
Witness-,I generally learned how things were going on at his office in 

Chippewa; I usually called there and saw him; I had been at the office of 
Col. Cameron the day before; I there learned that a vessel was seen carry
ing munitions of war, &c., but did not make particular inquiry about it. 
There was not at this time any particular cause of dissatisfaction between 
myself and McLeod. 

Attorney-General-Subsequently some domestic matter occurred, 'which 
gave you dissatisfaction? 
. Witness-Now I beg you that-I would be very happy not to answer 
further. 

Attorney-General-Have y(m some objections to state more particu-
larly what was the cause? 

Mr. Spencer-I have, if the witness has not. 
Attorney-General-When was the next time you saw McLeod? 
Witness-l think the 2d of January; I think he staid all night then; I 

do not recollect what time he came to my house on that occasion; I think 
more than probable that he came from Chippewa. 

Attorney-General-You think it was the 2d of January? 
Witness-I do ; my son was expected over from Toronto, with the family, 

on Christmas day; he did not come, but camo on New Year's morning, 
and next day I saw McLeod; I think McLeod slept, on that night again, 
in the parlor; I cannot tell how long McLeod remained with me at that 
time; I have testified on a former occasion in this matter; that it was about 
the middle of November; you may rest assured it is as I have now stated; 
I cannot tell how Mr. McLeod came on the 2d of January; there was a 
spare horse at my stable three months for MI'. McLeod; he did not pay 
me for it; it was perfectly gratuitous; he breakfasted with me usually 
when he staid at my house all night; that was a matter of course; he staid 
with me on the night of the 25th of December; I don't recollect him stay
ing any night after the 2~ of January; my reasons you may know. 

By Mr. Spencer-Angus McLeod also used the horses while they were 
kept at my stable; Angus is younger than Alexander McLeod. 

Archibald Morrison, son of the last witness, and an intelligent looking 
lad, was then sworn, and exam'ined by Mr. Spencer-I know Mr. McLeod; 
I have seen Col. Duncan Cameron several times; he lives in TOl"onto, I 
believe; I heard about the destruction of the steamboat Caroline from my 
father; I was down at the gate when Col. Camerom came; he told me to 
tell pa he wanted him; it was about 8 o'clock in the morning; there was 
another gentleman with Col. Cameron; they were travelling in a two 
horse wagon.' My father went down and I went with him; I heard Col. 
Cameron say the Caroline had been burned and sent over the Falls; Mr. 
Alexander McLeod was then in the parlor of my father's house; he came 
there the night before, and I think it was before tea; he went away that 
morning; I think it was about 8 o'clock that he went away; he went 
after breakfeat, on horseback, towards the Falls. 

Cross-examined by the Attorney-General-I recollect distinctly about 
McLeod's being at our house that morning; I shall be fifteen years of age 
this month; Mr. McLeod did not stay all, night at our house very often; 
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he came that night I think between 7 and 8 o'clock; it might have been 
the 28th of December that he came; I think he came on horseback; I 
recollect putting his horse away; I used to do that when he came; I dont 
know Colonel Cameron to speak to; I have not seen him very recently; 
I don't recollect seeing him since that morning; I don't recollect when I 
saw him before; I dont't recollect any particular time when I saw him be. 
fore that· I don't know who the person was that was with Colonel Cam. 
eron . I r~collect Colonel Cameron coming that morning, because it was the 
mor;ing we heard of the buming of the Caroline; I think I knew then who 
Colonel Cameron was; it was about three years ago; it was in 1837; I 
have heard it frequently said it was 1837; I think I unsaddled McLeod's 
horse, and I am certain about it being the night before the burning of the 
Caroline; I have been examined before about this; I signed my examina. 
tion; I go to church when I am at home-it is the English church .. 

By Mr. Spencer-Colonel Cameron, gave my father that mornmg a 
piece of the Caroline; Mr. McLeod saw it that morning; I saw papa show 
it to him in the parlor; I saw McLeod the night before, but I am not sure 
that I saw him come in; I think he rode up on horseback; I had frequently 
before got out his horse, and afterwards also; I had heard before about the 
troubles on the frontier. 

By the Attorney-General-l think Mr. McLeod was there again on 
New Year's day; I don't recollect whether he staid all night. 

Margaret Morrison, examined by M. Spe.ncer-I am the wife of Lieut. 
Morrison, who has just given his evidence; J have known McLeod six 
years; I heard of the destruction of the steamboat Caroline; I heard it in 
the morning; I heard the boat had been destroyed the night before; Col. 
Cameron, of Toronto, brought the intelligence; he brought part of the 
boat; I saw the small piece that Mr. Morrison cut off; Mr. Me Leod was 
then in our parlor; he came there the night before about 7 o'clock I think; 
he took tea there that night; he remained all night; Mr. Morrison would 
not allow him to go away that night; Mr. Morrison and MI'. McLeod sat 
up until past 12 o'clock; I was in the room with them sometimes; they 
were taking a glass of toddy together; I was the last to go to bed; Mr. 
McLeod slept in the parlor on a " stretcher," that is, a bed that closes up 
and stretches out when required for use; Mr. McLeod's boots were taken 
from tile parlor and put before the kitchen fire a good while before bed 
time; the next morning they were in the same place; at night they were 
wet, but the next morning they were dry; Mr. McLeod did not leave our 
house that night after he came in the evening; he could not have left 
without my knowledge; he could not have gone without cominO" for his 
boots, and he could not have got them without my knowledge; t slept in 
a little room just off the kitchen, and I was kept awake by a sick child; 
there was also a watch dog there. 

By the Court.-I saw Mr. McLeod after Mr. Morrison went to bed. 
It was past 12 o'olock, or near one. 

By Mr. Spencel'.-I saw him again about eight o'clock the next morn. 
ing; I had been up about an hour; he was in the parlor when Col. Cam. 
eron came along; Mr. Morrison came up and told Mr. McLeod what had 
taken place; I think Mr. McLeod wished he had been there' he went 
away i~media!ely after breakfast; I cannot be mistaken about the night; 
I saw hIm agam as he returned from Chippewa about three o'clock in the 
afternoon; he did not turn into our house; he went right on to Niagara; 
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he was on horseback and had a cannon ball in his hand; it was said it 
was fired at him from Navy hland. 

Cross.examined by Mr. Jenkins-I don't know how Mr. McLeod came 
to our house on that night, whether it was on horseback or in some other 
way; I have been examined before on this subject before Judge Bowen; 
I had heard that he carne on horseback, but I did not see him; I know 
that Archibald suppered McLeod's horse that night; I don't know that 
Archy put his horse up that night when he came; I only know from hear
say that Colonel Cameron came that morning; I never saw him in my 
life; I am Mr. Morrison's second wife; Mr. McLeod supped with us on 
Christmas night and stayed all night; I think Mr. McLeod stayed all night 
at the time of the races at the Falls; he very seldom stayed all night; 
he stayed there all night on the second day of January. I know that it was 
that day from the arrival of Mr. Morrison's second son, who came home on 
the first of January; his bed was on the stretcher, and on the second of 
January he was removed up stairs to allow Mr. McLeod to get a bed; 
the family and Mr. McLeod were on terms of intimacy; Mr. Morrison's 
second daughter, Ellen, lived with Mr. McLeod some time; I don't think 
they were married; I don't know how they lived; I know nothing about 
it; they never visited our house together; she returned to her father's 
house about a month ago; she lived with McLeod ever since sbe left her 
husband until he was arrested; the piece of the Caroline was burned by 
mistake; Mr. McLeod is not a married man that I know. 

By the Court.-Mr. Morrison's daughter went to live with Mr. McLeod 
about two years ago. 

By Mr. Jenkins.--I think Mr. McLeod left our house the morning after 
the Caroline was burned about half past nine o'clock; when he came the 
night before his boots were very dirty with mud. 

By Mr. Spencer.-I have been married to Lieut. Morrison thirteen 
years. 

By Mr. Hall.-I don't recollect McLeod staying any night after the 
second of January; I only recollect him being there on Christmas night, 
the night of the burning of the Caroline, the night of the second of Janu
ary, and the night of tbe races; Mr. Morrison's son stayed at home from 
Toronto at that time, about three nights; I am not mistaken about the 29th 
of December. 

By the Attorney-General.-I did not see Col. Cameron; Mr. Morrison 
told me it was him; whatever was the day of the month it was the morn
ing tbat Col. Cameron came that I heard of these things. 

By Mr. Spencer.-Those things became the subject of conversation at 
the breakfast table that morning; the intimacy of our family and Mr. 
McLeod was broken off by the connection of McLeod with Mr. Morrison's 
daughtCl~; when she returned, a month ago, she came to see her father; 
she appeared to be well provided for with money. 

By Mr. Jenkins.-The intimacy of the family with McLeod broke off, 
two years ago last July. 

Harriet Morrison examined by Mr. Spencer. 
The Attorney-General hoped the learned counsel would allow the lady 

to tell her own story. 
Mr. Spencer.-Examine her youP.3elf, sir, according to your own notion 

of propriety. 
The Attorney-General.-Proceed Mr. Spencer. 



200 GOULD'S REPORTER. 

The examination was then proceeded with by Mr. Spencer.-I am 
daughter of Mr. Morrison; I was at home in the winter of 1837; I have 
known Mr. McLeod since about a year after we arrived in the country; 
I recollect hearing of the affair of the Caroline the morning after it had 
happened; I heard my father telling Mr. McLeod in the parlor: a friend 
of my father's had told him at the gate; it was Col. Cameron; I saw 
McLeod the night before; I drank tea with him about seven o'clock; I 
retired that night between nine and ten; he had not retired before I did; 
I spent my evening in the same room with him; the whole family was 
there; I saw him the next morning at breakfast; he left our house to go 
to Chippewa at nine or ten o'clock. 

Cross-examined by Mr. Jenkins.-We usually go to bed about nine or 
ten o'clock, but we sat up that night on account of Mr. McLeod being 
there; I don't know what the conversation was; I suppose it might be 
about the state of the times; we were all in some excitement; I had heard 
of the Caroline going to the island with munitions of war; I heard it the 
day before; I think I heard she had been going for two or three days; 
we had breakfast that morning about eight o'clock; I saw McLeod as he 
returned in the afternoon; he had a cannon ball in his hand; he was go
ing towards Niagara; my brothel' returned home on New Year's day. 

By Mr. Spencer.-Mr. McLeod stayed at my father's house on Christ
mas -night: I did not hear about his having been at Buffalo; before I heard 
of the destruction of the Caroline I heard she was employed to carry mu
nitions to Navy Island; heard she carried powder and arms; I under
stood it was to aid the patriots; I cannot recollect the subject of conver
sation between Mr. McLeod and my father the night of the 29th De. 
cember. 

By the Attorney-General.-I have been previously examined on this 
subject. 

Mr. Spencer then proposed to read the deposition of Colonel Duncan 
Cameron. 

The Attorney-General.-I have one objection to the deposition, which 
I know will call on me the rebukes of my adversary. It is a case in 
which the whole testimony is thl'own into the general interrogatory; in 
which, the whole testimony has no connection with the previous inter
rogatories. I am aware that the Supreme Court have decided that a 
general important matter may be answered by the interrogatory, if it 
come within the general purview of the previous interrogatories. The ob
jection was taken, that you could under a sweeping interrogatory intro
duce any matter. The Supreme Court overruled it, and said it might be 
under the general interrogatory, if within the purview of previous inter
rogatories. 

Mr. Spencer.-It is propel' to say that Messrs. Gardner and Center 
were both present at the examination of Col. Cameron. Col. Cameron is 
an elderly gentleman; we had intended to have him come here; it so 
nappe ned that when they got to Canada it was not convenient for him to 
come, and the counsel framed the interrogatory. There is nothing in the 
deposition, except the proof of his being at Chippewa, the night the Caro
line was burnt. If the Attorney-General thinks the ..:ause of truth will be 
promoted by excluding the testimon', I beg he will state the reasons. I 
do not intend to rebuke the Attorney-General, or to censure him, and yet 
I do intend, if occasion require, to state how much I am disappointed, 
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and I may as well state it now. I confess I did expect the prosecution of 
this case, of all others, would have been conducted in a high and lofty 
manner, despising technicalities, and aiming only at the truth. I did not 
expect to see that a man was to have his life jeopardied, and his country 
jeopardied, by little technical and unworthy objections, and I confess here, 
in the presence of this audience, that I am mortified at the mode and man. 
ner in which this has been conducted; I had not anticipated that the de. 
positions would be objected to, but it has been one continued struggle, from 
the beginning to the end; and now there is one which I wish to read
that of Colonel Cameron, as to this single point, that there shall be no 
room for mistake-that McLeod was not at Chippewa when the Caroline 
was burned; I know it was contradicted by one man, and let him come 
forward if he pleases, and swear that the testimony of this Morrison family 
is untrue; I knew that a set of minions and strawheels were to contradict 
Mr. Morrison; and I have deemed it important that the testimony of this 
family should be fortified; hence Col. Cameron's deposition was taken, 
and hence Judge McLean's testimony will be introduced, and that of Mr. 
Gilkinson in corroboration of their testimony. And now we meet these 
objections. I had anticipated a trial that, according to my poor notions 
of law, should be worthy of the law.officer of the State of New York, and 
to which no objections would be taken in England; and that no objections 
would be taken that would, in any respect, tend to the exclusion of truth 
-that the doors would be thrown wide open, and every thing to show 
where the truth is, be brought forward. I have not met that mode of con· 
:lucting the trial, and I am mortified and deeply disappointed in it. 

The Attorney.General.-I have but a short answer to make. If the 
gentleman had supposed that I was capable from any ulterior considera
tions of overlooking truth, or winking at falsehood, of closing my eyes by 
any considerations external of justice, he mistakes me. That he would 
do so, I may think from the course he has pursued. I will not say I am 
surprised at it; but, as far as my own course is concerned, if he is sur· 
prised at my overshooting the mark, it is possible, it is because he felt 
that he himself was capable of doing so, had he been acting under similar 
circumstances. With reference to the objections, I wish to present this 
matter that it may be understood by the jury, that the deposition was taken 
without the least possible understanding in what manner the questions were 
to be asked, and so as to preclude cross.questions. 

Judge John McLean sworn-Resides in New York city; is in the city 
of Washington during more than half the year; a few days previous to 
the burning of the Caroline, was at the American Hotel, in Buffalo-there 
saw McLeod in the bar. room ; there were a number of persons present, 
and a conversation ensued in relation to the Canada troubles; McLeod 
became desirous of retreating from the room for safety; witness and 
another assisted him to do so; the night of the burning of the Caroline he 
spent in the quarters of Col. McNab, at Chippewa; got there about seven 
o'clock in the evening; did not see McLeod there; saw him next morn· 
ing after leaving McNab's quarters; he left there about ten or eleven 
o'clock in company of Dr. Foote, in a wagon; and near the Pavilion 
Hotel McLeod passed witness on horseb!).ck, going toward the camp: 

Cross.examined by the Attorney.General.-Is a citizen of the United 
States; went down there at the request of the Attorney of the northern 
district of New York; slept in the military quarters; had an interview 

26 
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of upwards of an hour with Col. McNab; it was mostly a private inter
view; on his arrival went to a Hotel; got out and engaged a bed for 
driver and stabling for the horses; then inquired for McNab's quarters; 
went there immediately; he had been at the Canadian camp at Waterloo, 
where he was furnished with a conveyance; after the interview with Col. 
McNab had a glass of wine and went to the supper-room; had some re
freshments there; continued there for about two hours; there were about 
half a dozen officers there; Col. McNll-b left soon after going into the 
supper-room, saying he had business that would keep him out all night; 
witness then went to his lodgings which were assigned him by the Colonel; 
heard of the destruction of the Caroline when she was in flames going over 
the Rapids; was awakened by a man rushing in and calling to a com
panion, saying, "Here's a splendid sight; the Caroline's in a flame!" 
Did not himself see the Caroline; knew it was an American vessel; Dr. 
Foote heard all this; witness wished Dr. Foote to get up; but they both 
resolved not to get up, as officers would be there who might make un
pleasant remarks for them to hear; there was not much disturbance; saw 
McNab next day; witness rose at sunrise; went to McNab's quarters; 
wished to know the circumstances attending the burning of the Caroline; 
saw him; breakfasted about nine o'clock; then started for the Falls; it 
was then about ten o'clock; got there in about an hour; it was there wit
ness saw McLeod; he was then near the Pavilion; would not swear to 
the particular house; thinks he would not be safe in saying it was before 
eleven o'clock; could not swear positively; did not accost McLeod; the 
prisoner was on horseback; witness recognised him; did not catch his 
eye, that he remembered; have taken no particular interest in McLeod; 
mentioned to Mr. Foote that he saw McLeod; he said, "there goes 
McLeod;" nothing more was said then of that subject; I sent the wagon 
back with the boy, Luke Walker. 

Jasper T. Gilkinson was next sworn, and deposed that he has lived at 
Niagara since March, 1836; knew Raincock; he left before the troubles; he 
did not go in any notorious way; he went in September or October; wit
ness was of the force at Chippewa; a volunteer; was in Chippewa on the 
29th; lodged about half a mile below Stamford, at a tavern towards Niag 
ara; returned to Chippewa the next morning about ten o'clock; saw 
McLeod; he overtook witness and a person who accompanied him; 
McLeod was on a bay horse; it was between Stamford and the Pavilion; 
when they got to Chippewa, rode along to near Capt. Usher's house; two 
guns were fired from Navy Island at the party; witness suggested the 
propriety of returning; in returning, the lower battery was discharged at 
us; one shot entered the bank of the river; a soldier of the 24th picked 
up the ball and gave it to McLeod; he took it home. 

Cross-examined by Attorney.General.-Went up to the end of Navy 
Island; the upper end; it was about ten o'clock when he came up with 
McLeod; the roads were bad; they might have been absent from Chip
pewa three.quarters to one hour; it was an every day custom of his to go 
to Chippewa. 

The Court then adjourned. 
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SIXTH DAY. 
The Court re-assembled at the usual hour. 
Mr. SPENCER informed the Court, that he had many witnesses in 

attendance that he intended to produce, to show more extensively 
the nature of the transaction out of which this trial had arisen. He 
now wished the Court to understand that the evidence was offered, 
though under the rule laid down, it was excluded. 

Jared Stocking, br9ther of Mr. Samuel Stacking of Utica, was then 
called and examined: Resides at Niagara, was a Captain, and had 
command of a detachment of Dragoons, at Chippewa, during the out
break. He was there in December, 1837, knows William Press well. 
Press resided nearly opposite to him at Niagara. He was not related 
to witness. Witness saw Press at Chippewa, on the 29th December, 
and spent most of the afternoon with him. He said it was his first 
appearance there, and desired witness to show him the batteries. 
Press dined with witness. Witness also knew Mr. Raincock well. 
He was a custom-house officer at Niagara. Witness thiaks Raincock 
left the country in the summer, or in September. Witness was his 
creditor to a small amount, which Raincock could not pay when he 
went away. 

Cross-examined by the ATTORNEY GENERAL. - Witness went to 
Niagara, immediately after the close of the late war with Epgland, 
1815, and has resided there ever since. He is a native of the United 
States-went to Chippewa a few days after the occupation of Navy 
Island: was in service about five months-at Chippewa two months, 
at the Falls or Drummondville, nearly three months. Suppo~es there 
were troops to the number of four or five thousand--the Assistant 
Commissary having informed him, that he dealt out about five thou
sand rations daily. They felt themselves very safe with so many 
troops. Witness did not think of being subprenaed here; but was on 
his return from Montreal. Witness thinks it was three weeks after 
the destruction of the Caroline, when the evacuation of the island 
took place. 

'Vitness believes that a military party were sent over to the island 
after the evacuation, put he did not understand it was to take pos
session of the island. A fatigue party went over, with a view of cut
ting down the timber, which had previously, in some lIIeasure, 
obstructed the sight of the fortifications, so that, if they should return 
to the i"land, their movements could be better seen. Insurgents 
evacuated the island about the middle of January. After the evacua
tion witness went to the island. 

Witness was never examined or questioned on this subject before, 
or until since he came to Utica. \Vhat refreshed his memory was, 
that when it was learnpd McLeod was arrested, Press showed him 
the book in which he had made the entry. That was the first time 
it was ever mentioned, which was about three years afterwards. Re
collects hearing Press say, when told that McLeod was arrested, 'Good 
God, it cannot be, for he came from Chippewa with me that night.' 
After Press came to witness' quarters at Chippewa, he wished him to 
walk up with him to see the batteries. 'Vitness did so, and the 
Caroline was making her first trip to Navy Island. 
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Question by the ATTORNEY GENERAL.--:-Are you, or are you not 
aware Mr. Stocking, that after the CarolIne was destroyed, another 
boat c'ame down 1 Witness: Yes, Sir, I think there was a boat there 
at th~ time of the evacuation of the island. It was sent down, I 
think by order of General Scott. 

Th'e ATTORNEY GENERAL.-Do you know that it was the Caroline 
which you saw crossing to Navy Island 1 . . 

\Vitness.-I knew, or I supposed I knew It to be the Carohne. I 
saw it go twice back and forth to the Island on. the 29th, and .that 
was the only boat that I saw. Mr. Press was wlth me at the time. 
Witness usually dined at about 2 o'clock. It was after dinner they 
walked up the river, and they may have been up there two or three 
hours. \Vitness was with Press both before dinner and after return
ing from the walk. The boat was easily perceived from where they 
were. Men were at work at the time, erecting the batteries with 
large timber which had been got out to ship to England. The Island 
was within rifle shot. The boat was a small one from appearance; 
it appeared to be one of the smallest class. The battery was eigh
teen or twenty feet in length. One battery was completed and a gun 
mounted. There were three batteries. One which was in progress 
of building was nearly opposite the head of Navy Island. There was 
one at the end of the island and one nearly at the centre. It was 
three or four days, and perhaps a week after the evacuation that 
witness went to the Island. Although he did not 'recollect the day 
of the evacuation, yet he recollected distinctly the day when Mr. 
Press dined with him. 

Question by the ATTORNEY GENERAL.-How is it that you cannot 
recollect within a day, or week, or fortnight of the time of the 
evacuation, when you recollect so distinctly the day that Mr. Press 
dined with you 1 

Witness.-From the circumstance of Press dining with me, of 
our walking up the river together, and of seeing the Caroline cross
ing to and fro, and the burning of the boat on that night-all these 
things helped to confirm me as to the time. 

Witness found on the Island nothing more than the appearance that 
there had been soldiers there. There was a log building standing 
which Ite was told had been their head-quarters. 

Witness saw upon the island the remains of some buildings put up 
with rails or logs, and covered with brush. They were small, from 
ten to eighteen feet, and three in number. Besides these there was 
the old log building previously occupied for a dwelling. They found 
no person on the Island. \Vitness saw McLeod that day; thinks it 
was near Davis's tavern. Did not see him after that. He was not in 
the military business, and do not recollect. seeing him again. Wit
ness belonged to a troop of dragoons, and did his duty as a militia man_ 
His quarters were down at the Chippewa creek. Had never interfer
ed much with the politics of the country. 

By Mr. JENKINs.-There was about two-thirds of the way up the 
Island the remains ~f a battery which appeared to be very well con
structed. The engmeer must have understood his business. There 
were batteries in the course of construction on the main shore when 
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witness went up with Mr. Press. Knows that the upper battery was 
there, for they could see people moving about it. They could be 
plainly seen at work. There were, witness thinks, but two batteries 
upon the Canada shore, neither of which was erected behind a house. 
The corps to which witness belonged had been organized about 
ten years. 

By Mr. SPENCER.-Col. McNab's quarters were a short distance 
from Davis's taverr.-eight or ten rods. I received a note about six 
or 7 o'clock on the 'evening of the 29th from Col. McNab, desiring me 
to give to an orderly that he sent as many arms as we could spare. 

Mr. SPENCER then rose and said, this Court having felt it its duty 
to exclude the evidence which we proposed offering at the com
mencement of the trial, founded on national law, it, of course, leaves 
but a single question of fact to be investigated in this trial; and that 
is, whether in truth McLeod was one of the party who attacked and 
destroyed the Caroline. To this point, therefore, we have directed 
our attention, and produced a]] the evidence in ollr power to bear on 
it; and therefore close the defence on, which \le shall rely for the 
acquittal of McLeod. 

REPLY TO THE DEFENCE. 

The ATTORNEY GENERAL said, before we call witnesses I will offer 
some documentary evidence. I offer first the enrollment and then 
the license of the boat in Buffalo. 

Mr. SPENcER.-Let it be read, sir. 
The ATTORNEY GENERAL.-It is not necessary, unless you dispute 

it. The enrolment is dated the 1st of December, 1837. The license 
bears the same date. 

I will now, also, if the Court please, read the statement of the 
prisoner. 

Mr. SPENCER.-At what time and place made? 
The ATTORNEY GENERAL.-Before Justice Bell. 
Judge GRIDLEY.-I think evidence cumulative is not strictlyad

missible. 
ATTORNEY GENERAL.-It is the statement of the prisoner, made be-

fore Mr. Justice Bell, when he was informed of his rights. 
Judge GRIDLEy.-Is it properly authenticated 1 
ATTORNEY GENERAL.-Yes, sir. 
Mr. JENKINs.-And it conflicts with the statement of some of the 

prisoner's witnesses. 
The ATTORNEY GENERAK here proceeded to read the statement of 

Alexander McLeod, taken before Justice Bell, which is as follows: 
.I1lexander McLeod states that the evening of the night previous 

to the attack of the Caroline he was informed she had left Buffalo 
for. the service of the Navy Island people. Was one of ten persons 
who went in a boat with Captain Graham on the morning of the 
28th December. Went round Navy Island to look out for the 
Caroline. Did not see her and returned about 8 o'clock to Chippe
wa. About 3 o'clock that afternoon went to bed at Mr. Davis's. 
Got up about 7 o'clock or h'llf-past. Came to Mr. Davis and told 
him to tell the hostler to get his horse. The stable keeper brought 
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the horse to the door. I mounted him and went to Stanford, five or 
six miles from Chippewa, in company with Mr. Press, a tavern keep
er of Niarral'a. Went to Captain Morrison's. Gave the horse to his 
son eat ;'upper and went to bed about 11 o'clock. Next morning was 
dre~sjn(J" when Capt. Morrison came in and told me that Col. Came
ron hadJust come from Chippewa and told him that they had burned 
a steamboat that morning or the evening bcfo:oe. Remarked to 
Capt. Morrison that it must be the Caroline; as the was expected 
down. Eat breakfast between eight and nine o'clock,. and immedi
ately after got upon horseback and went to Chippewa. I met with 
James M. Dyke between Stamford and the falls, who informed me 
of the partic·ulars. Was in the Pavilion a few minutes, and, arrived 
at Chippewa between nine and 10 o'clock, A. M. 

ALEXANDER McLEOD. 
Taken the day and year last above written, before me, 

JONATHAN BELL, Justice of the Peace. 

The ATTORNEY GENERAL then read the following: 
John Whitford .Morrison, a witness on the part of the said Alex

ander :McLeod, on his oath before me, the said Justice, in the pres
ence and hearing of the said Alexander McLeod, saith :-that he re
sides at Stamford, Niagara District; resided there since 1836-Col. 
Cameron first informed witness of the burning of the Caroline, at 
witness's gate, from 8 to 10 o'clock, he thinks, it was before 11 o'clock. 
The front gate of witness is on the road leading from Stamford to 
the Falls of Niagara. Remembers that between 7 and 9 o'clock on 
the evening previous to the burning of the Caroline, McLeod, the 
prisoner, came to witness's house; next morning about 7 o'clock he 
saw Mr. McLeod lying upon the stretcher. Went to the gate and 
saw Col. Cameron, who informed \\ itness of the destruction of the 
Caroline. Thinks it was near 10 o'clock when he informed prisoner 
of the destruction of the Caroline. Prisoner went to Chippewa, as 
witness believes. ""Vitness is a retired officer of the Briti~h army 
on full pay. Witness knows prisoner was at his house at the usual 
time of going to bed, say from 10 to 12 o'clock, but witness does 
not recollect the exact hour that prisoner went to bed. 

Cross-examined.-Went to Chippewa next morning, thinks it was 
about 11 o'clock when witness started. Pri~oner went first. Thinks 
it was about 8 o'clock when defendant eat breahfast. 'Vitness saw 
Mr. Mc Leod's horse in the stable about 9 o'clock in the evening. 
Saw the horse again in the morning somewht're from 8 to 10 o'clock 
in the morning. Thinks Mr. McLeod was walking in front of 
the hOllse when witness informed him of the destruction of the 
Caroline. Witness knew of his going to bed. Defendant might 
have g"ot up and gone out of the house without witne"s's Imowledge. 
~itne,s has never stated to any person that Mr. McLeod was not at 
hiS house on the evening in question, or that he did not know wheth 
er he was there or not. Has not told any person witness did not 
know whether Mr. i\lcLeod was there or not. Thin!,s he has had no 
conversation with McLeod on this fact or subject. Has told Mr. 
McLeod of his being charged with being there, and laughed about it 
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Witness had not heard previously that there was a steamboat com
ing down. Thinks it \vas dark when McLeod came to his house. 
Did not see the horse when he came, but saw him afterwards. De
fendant generally kept his horses in witness's stable. Thinks the 
horse was a large bay horse: thinks he had a spot in the forehead. 
Thinks his son is about 14_ years old. Has seen Wm. Defield and 
does not recollect having said any thing on the subject. 

Was examined by defendant. Witness has a family of 8 or 10 
persons, who also saw defendant on the same night as before stated 
by witness. 

J. W. MORRISON, Lt. late 9th Regiment . 

.flrchibald Morrison, a witness on the part of said Alexander Mc
Leod, on his oath, before me, the said Justice, in the presence and 
hearing of the said Alexander McLeod, saith that he lives in Stan
ford with his father. Recollects hearing of the burning of the Caro
line next day. Defendant came to the house after dark, does not 
know the hour. Witness took defendant's horse and put him in the 
stable and fed him. Saw prisoner at supper that night. Saw defen
dant at the house the next morning. That morning two gentlemen 
called at the gate, one of whom was Col. Cameron, witness informed 
his father who went to the gate; witness went with his father to the 
gate. Does not recollect where defendant was then. Thinks it was 
10 or 11 o'clock when witnAss brought the horse for defendant. 
Witness recollects that defendant breakfasted there that morning. 
Witness's mother and sisters were present at breakfast that morning. 

Cross-examine d.-Witness is about 14 years old. Thinks the cir
cumstances now related occured last summer. Mr. McLeod was 
frequently at the house to spend the night. Recollects this particu
lar time in consequence of the burning of the Caroline. Witness saw 
defendant about 8 o'clock in the room. Thinks he was there about 
a week before, does not recollect the precise hour, thinks he did not 
take supper or stay all night. Was there again the same day, but 
did not stay all night. 'Was there two or three days after. Defen
dant .occasionally when he came late at night would stay all 
night, frequently took snpper. Witness thinks he was then about 
13 yeats of age. Is not certain that this was last year. Does not 
recollect whether his father went to Chippewa that morning or not. 

Examined by defendant.-Defendant has not been in the habit of 
going to his father's house since last winter. 

In chief.-Witness knew Col. Cameron when he saw him. 
ARCH£8ALD MORRISON. 

Taken and acknowledged before me the day and year last above 
written. JONATHAN BELL, Justice of the Peace. 

William Dejield, a witness on the part of the prosecution on his 
oath before me, the said justice, in the presence and hearing of the 
said Alexander McLeod, saith he knows Captain Morrison. Never 
conversed with Captain Morrison on the subject of the burning of 
the steamboat Caroline until last evening. Captain Morrison inform
ed witness then, that he could not testify positively as to Mr. Mc-
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Leod being at his house the night the Caroline was burned, but he 
was there frequently. This was stated in the presence of a third 
person whom witness thinks was Mr. Handy. 

Cross-examined.-Does not know where Mr. Handy is. Witness 
resides in Queenston. Is an intimate acquaintance o'f Captain Mor
rison. Was at Queenston at the time the Caroline was burned. De
fendant inquired where Mr. Defield resided during the winter after 
the burning of the Caroline, which question he declined answering. 

WM. W. DEFIELD. 
Taken and acknowledged before me the day and year last above 

written. 
JONATHAN BELL, Justice of the Peace. 

Frederic Tench, a witness on the part of the said Alexander Mc
Leod, on his oath before me, the said Justice, in the presence and 
hearing of the said Alexander l\lcLeod, saith that he resides in the 
vicinity of Queenston. Has known Captain Morrison several years. 
His reputation is that of a very honorable man. Witness havil)g 
previously sent a letter to Captain Morrison requesting his presence 
at this examination. Yesterday afternoon went to Captain Morri
son's house. Captain Morrison carne over with witness after his 
arrival at this house. Captain lVIorrison appeared to be excited con
siderably from drinking. Saw him ~nd :\1r. Defield together. Took 
Captain Morrison away into the other room. 

Cross-examined.-Did not hear Mr. Defield say any thing to Cap
tain Morrison. Saw them going to the window, Mr. Defield in the 
advance. 

FREDERIC TENCH. 
Taken and acknowledged before me the day and year last above 

written. 
JONATHAN BELL, Justice of the Peace. 

Henry Phelps, a witness on the part of the prosecution on his oath 
before me, the said Justice, in the presence and hearing of the said 
Alexander MC'.Leod, saith that he lives at the Center House in this 
village. Lived at Chippewa in the fall and winter of 1837. Lived 
there at the time of the burning of the Caroline. Saw the boat burn
ing. Knows the defendant and has known him 3 or 4 years. Saw 
him the evening of the burning between 6 and 8 o'clock in the eve
ning, saw him again just before daylight or betwixt daylight and sun
rise. Thinks he could not have been mistaken in the man as he 
knows him well. 

Cross-examine d.-Saw the defendant first coming across the bridge 
on horse back. Witness was 30 or 40 rods off. There were a num
ber of persons coming along across the bridge. Witness boarded at 
Mr. Smith's. The bridge is over a small creek. Witness lifted up 
the window at Smith's. Had been playing cards with Anson. Saw 
from Smith's window the defendant and other people crossing the 
bridge. Was up all night. Had been drinking, but could see well. 
Anson was teaming for Mr. Smith. Witness saw defendant at Mr. 
Davis's stable in the evening between 6 and 9 o'clock in the evening. 
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Defendant came about ~usk with his horse, had him put up and fed, 
and between 6 and 9 0 clock he went away on horse back again. 
Did not see the boats return from the burning of the Caroline. but 
heard the people going up stairs at Davis's. Thinks defendant is not 
much altered. Thinks his whiskers were then shaved off. thinks he 
was lighter t~len than now, has never told this story before: Witness 
told Mr. Robmson that he knew Mr. McLeod, and told him if witness 
was wanted as a witness he would come. Has never heard defen
dant say that he was at the burning of the Caroline, but has heard 
other persons at Chippewa say so. 

HENRY PHELPS. 
Taken and acknowledged before me the day and yp.ar last above 

written. 
JONATHAN BELL, Justice of the Peace. 

ATTORNEY GENERAL.-These examinations were had on the 14th 
of November, 1840, before Jonathan Bell, at Lewiston, State of New 
York. I will now read the examination before .LVI. T. Bowen upon 
the habeas corpus. The date of the writ, 19th of November, the ex
amination, December 12, 1840. 

Alexander ,McLeod on being examined by the District Attorney, 
not on oath, says that on the Christmas-eve before the Caroline was 
burned he was at Buffalo, and there learned that the steamboat Caro
line was then preparing to enter into the Navy Island service, and 
that she was then lying at or near the mouth of Buffalo creek; that 
he (defendant) the next day went from BufIido to Chippewa, Upper 
Canada, and there gave information that the Caroline was fitting out 
for the Navy Island service, and on the next day, which was Tue~
day, made affidavit to it; and on the night previous to the burning 
of the Caroline, defendant, on his way to Niagara, stopped at tht· 
Pavilion, Niagara Falls, and there learned that the Caroline either 
had left, or was about to leave Buffalo, to come down to Navy Island; 
and then defendant returned to Chippewa and called on Col. McNab 
and informed him of the fact, and McNab said he could not a~t upon 
the fact that the Caroline had merely come down, and could do noth
ing. Defendant and Captain Philip Graham then got a boat between 
five and six o'clock, either 011 Thursday or Friday morning, and got 
eight sailors and went round the Island. They passed between 
Grand and Navy Islands about daylight, when they commenced firing 
upon them from Navy Island, and two musket shots were fired UpOIl 
them from Grand Island. They got back to Chippewa about eight 
o'clock, and defendant l'emained at Chippewa all that day. Defend
ant went round the island to see if the Caroline had come down, but 
did not discover her; but about two o'clock in the afternoon defend
ant saw her passing from Schlosser to the Island. Defendant thell 
returned to John C. Davis's tavern, at Chippewa, and being rather 
unwell, went to bed about three o'clock in the afternoon, and got up 
again about seven o'clock, or a little before, intending to go to Nia
gara, and directed Davis to get hiOl (defendant's) horse. Defendant 
got his horse and started away with a Mr. Press, in his (Press'~) 

27 
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waO'on defendant leading his horse; and when they arrived at Stan 
ford about five miles from Chippewa, defendant called in at Captain 
Mor~ison's, an acquaintance of defendant, and Morrison asked him 
(defendant).to have his h?rse put up an~ staya.ll n!ght, and he ac
cordingly did so. He arrIved at Captam MorrIson s house about 
eiO'ht o'clock, P. M., or a little after. Defendant went to bed about 
el~ven o'clock and arose about half past seven o'clock next morning; 
and at between eight and nine Captain Morrison came to defendant 
in the parlor where he (defendant) had slept. Defendant then stand
inO' in the door of the room, and Morrison said: <. They have burned 
an

b 

American steamboat last night." That defendant said: "It must 
be the Caroline ;" and Morrison said, "Here is a piece of her tha~ 
went over the Falls." After that, defendant got his breakfast, then 
got his horse and went down to Chippewa, and got to Chippewa 
a little after ten o'clock in the morning; that he did not go into Da
vis's tavern at all that day; that he went into Chippewa with Jasper 
Gilkinson and Captain Sparke; that about eleven o'clock he went to 
.McNab's quarters, and found the officers at lunch, and there saw the 
boy, Luke Walker, who has been examined; that on the Monday af
ter the burning of the Caroline he went to Toronto, and on the next 
day he (defendant) went to Thorn Hill, about founteen miles from 
Toronto, and returned to Toronto between four and five o'clock that 
evening. The morning after the burning of the Caroline he was not 
at Chippewa before some time after ten o'clock in the morning. No 
person slept in.the room with him at Morrison's on the night that 
the Caroline was burned. There are eight or nine, and probably 
more individuals in Morrison's family. He does not know who were 
engaged in the burning of the Caroline, except by report. Knows 
James McLem, a merchant at Chippewa, and Oliver McLem, also a 
merchant. Has been in James McLem's store frequently, but can't 
say whether he was there the day before the Caroline was burned, 
but thinks not. He never was in Oliver McLem's store. Vvas not 
in McLem's store the day before the Caroline was burned, when 
some one was ordered out of the store, and the doors were locked. 
If he was there that day, the doors were not locked-if they had 
been locked, he should have remembered it. He don't think that any 
of the persons who were actually engaged in the burning of the Ca
roline now reside in Chippewa. Captain Drew now resides in Eng
land. He believes that a number of the men who started in boats to 
go and burn the Caroline reside within forty miles of Lockport, but 
he has no knbwledge of the fact except from information. 

That he never told any person that he was engaged in the burning 
of the Caroline, nor did he ever present a pistol to anyone with 
blood on it, saying that the blood was that of a Yankee, or anything 
to that effect. Shortly after the burning of the Caroline there was 
an article published in a newspaper, stating that the defendant was 
engaged in the transaction, and defendant at once denied it orally, 
and,PubJished an article in a public paper, in which he specifically 
dellied It. Before defendant went to Buffalo at the time above 
spoken of, the Governor bf Upper Canada expressed a wish that 
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some one should go to Buffalo, and defendant, in compliance with 
the wish and request of the Governor, went. He has never, at any 
time, stated that he was at Niagara the night the Caroline was burn
ed. That he (defendant) was in Buffalo about the 12th of December, 
1837; that since the burning of the Caroline he has had his thigh 
broken. This happened the 22d of April, 1838, and he has hardly been 
well since. He has had the ague, and recovered from that only a 
few months since. 

ALEXANDER McLEOD. 
Subscribed by said defendant, Alexander McLeod, in my presence, 

this 17th of December, 1840. 
L. F. BOWEN, Judge, Counsellor, &c. 

The ATTORNEY GENERAL next read the depositions of MargaTe: 
Morrison, and Harriet Morrison, taken before Judge Bowen, viz: 

DEPOSlTON OF MARGARET MORRISON. 
JI.[argaret .JY[orrison, a witness called on the part of the defendant, 

being by me duly sworn, deposes and says, that she resides at Belle
vue cottage, near Stanford, Upper Canada. She is the wife of Cap
tain Morrison. In the latter part of 1837, she resided in the same 
place, which is about five miles from Chippewa. Remembers hear
ing of the burning of the Caroline. The first she heatd of it, she 
heard her husband. tell defendant of it in his, defendant's, bed- room, a 
small parlor in witness's house. This was the mOl"rJing after the 
Caroline was burned. Thinks McLeod came to witness's house be
tween seven and eight o'clock the evening before. He took tea, and 
she thinks supper, at witnesses house. Thinks that it was between 
eight and nine that he took tea or supper. It was some time after 
he came there. Thinks McLeod set up with witness's husband that 
night, until about twelve o'clock. That evening, McLeod's boots were 
put at the fire to dry, and witness slept within four or five feet of 
where the boots were. There was a little space between the kitchen 
fire and witness's bed-room-that she always sleeps with the kitchen 
door open; thinks she, the witness, put the boots there, but cannot 
recollect. McLeod was not in the kitchen that evening. There 
was a thin partition between witness's bed-room and the room where 
McLeod slept, and the same partition between the parlor and the 
kitchen; and there was a door which opened out of the parlor into 
the kitchen. She saw those boots by the kitchen fire in the morning 
in the same place where they were put the night before, and they 
were in the morning entirely dry. The key to the stable was kept 
close to witness's bed-room door; was hung up a little over the bed
room door in the kitchen. McLeod did not know where the key was 
kept, to witness's knowledge. McLeod came there with his horse that 
evening. Col. Cameron, from Toronto, brought the intelligence to 
witness's house, that the Caroline was burned, and a Mr. Cameron, II. 

;\lember of Parliament was with Col. Cameron at the time. McLeod 
'remained at witness's house after he was informed that the Caroline 
was burned, until after breakfast; she, witness, was getting break 
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fast at the time and she then hurried it as fast as possible. McLeod 
left witness's h~use between nine and ten o'clock that morning, and 
went towards Chippewa. No one went with him from witness's 
house. McLeod was not away from witness's house, from the time 
he came there that evening, until he went away the next morning, to 
witness's knowledge. 

M. MORRISON. 
Subscribed and sworn to, this 17th day of December, 1840, before 

me, 
L. F. BOWEN, Judge, Counsellor, &c. 

The said witness, :Margaret .Morrison, on being cross-examined, 
deposes and says, that she has lived at Stanford five years, and has 
known McLeod about the same time. McLeod lives about ten or 
eleven miles from witness's house. McLeod came to witness's 
house that night on horseback. Cannot say whether he came there 
in a waggon and lead his horse. McLeod had been at witness's h~use 
before, but 110t frequently--thinks he had stayed there one l1lght 
before, which was Christmas evening. He stayed all night at that 
time, and left there the morning after breakfast, which was the day 
after Christmas. He spent Christmas-day at witness's house. He 
came to witness's house in the evening of Christmas-day, and the 
next morning she understood from him that he was going home. 
He never had stayed at witness's house over night at any other 
time, nor has I~ stayed at witness's house since that time, but has 
been at witness's house since. Shy can't answer whether her 
daughter is the wife of McLeod. She cannot answer that her 
daughter is married to McLeod, for she has never heard anything 
of the kind. Witness's daughter lives with McLeod. Cannot 
answer whether they live together as man and wife. Her name is 
Ellen Norman Morrison. She was married to a man by the name of 
Taylor, in Buffalo, and left him. \Vhen witness's husband informed 
McLeod of the burning of the Caroline, McLeod was dressing him
self in the parlor-this was before breakfast. She is sure this was 
the morning after the Caroline was burned. "\Vitness's husband is 
now at horr'le, or she left him at home. She thinks that Mr. Morri
son's second son, Archibald, put out defendant's horse that night. 
He is about fourteen years old, and is at home. Mr. 1Iorrison wished 
McLeod to stay at their house that night. He came there between 
seven and eight, as she thinks, in the evening. Thinks her daughter 
was married to Mr. Taylor, in July, 1839. 

l\I. MORRISON. 
Subscribed and sworn to, before me, this 19th day of December. 

1840. 
L. F. BOWEN, Judge, Counsellor, &c 

DEPOSITION OF HARRIET MORRISON. 

!/al'riet Morrison, a witness called, on the part of the defendant, 
be.mg dul~ sworn, deposes and says, that she is the daughter of Cap
tam Mornson. She remembers the time when the Caroline was 
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burned. The first she heard of it, she heard her father tell McLeod 
of it. This was the same morning after it was burned. McLeod 
was then in the parlor at her father's house. McLeod came to her 
father's house sometime during the previous evening. McLeod 
that night slept in the parlor. McLeod went away between nine 
and ten o'olock in the morning. Thinks he came there about seven 
or eight o'clock in the evening, and took tea there, but cannot say 
whether he took .supper there. He went away after breakfast in the 
morning. She .heard her mother remark the next moning, that 
:'vlcLeod and her f-ather had set up the night before till about twelve 
o'clock. Witness left the room, and went to bed between nine an(l 
ten o'clock that evening. She saw the persons who brought the 
news of the burning of the Caroline, through the window, down by 
the gate. She had never seen them before. \Vhen witness's 
father told McLeod of the burning of the Caroline, witness was in 
the kitchen. A person cannot look out from the kitchen to the 
street, but can from witness's mot.her's bed-room; and it was 
through that window that she saw the men who brought the intel
ligence. 

HARRIET MORRISON. 
Subscribed and sworn to, before me, this 17th day of December, 

1840. 
L. F. BOWEN, Judge, Counsellor, &c. 

The said witness, Harriet Morrison, on being cross-examined, 
deposes and says, that she has known McLeod abont five years; that 
she cannot say how many times he, McLeod, had slept at her father's 
house before the burning of the Caroline. He has slept there two 
or three times in all. She cannot tell when the first time was 
that he slept there. She recollects that he slept there on Christmas
night, and the night the Caroline was burnt, but she cannot specify 
any other night; and if he ever slept there at any other time, she 
cannot recollect whether it was before or after the Caroline was 
burned. She don't recollect what time he came. to her father's 
house on Christmas-day; but recollects that he supped there. She 
does not recollect what time they had supper, the night the Caroline 
was burned. Thinks they had tea between eight and nine o'clock. 
McLeod came there on horseback. Witness's, brother, Archibald, 
took care of his horse. McLeod was not walking in the road when 
he was informed of the burning of the Caroline. He was in the 
parlor, and was not fully dressed at the time. She cannot rei ollect 
precisely what time in the morning this was; but McLeod break
fasted immediately after, and left witness's father's house about 
ten o'clock. 

HARRIET :MORRISON. 
Subscribed and sworn, before me, this 17th day of December, 

1840. 
L. F. B?wEN, Judge, Counsellor, &c. 

Here the Attorney General read, on the part of the prosecution, 
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althourrh taken on behalf of the prisoner, but omitted to be read by his 
Couns~l-the deposition of Duncan Cameron, as follows: 

Duncan Cameron, of the township of York, in the Home District, 
in the Province of Canada, Esquire, aged sixty years and upwards, 
being produced sworn and examined on behalf of the Defendant ill 
the title of these depositions named, doth depose as follows: 

To the 1st interroo-atory he says: I first became acquainted with 
Alexander McLeod ~t Toronto, in the Horne District, aforesaid, ill 
the year 1835, at which time I had a few words cOl)versation with 
him, and since then, though I have seen him upon one or two occa
sions, I have never had allY further conversation or communication 
with him. I do not know of what nation Alexander McLeod is a 
citizen or subject, but I believe him to be a Scotchman. 

To the 2d interrogatory he says: I do recollect of the destruc
tion of the Caroline. The time was about the end of the month of 
December in the year 1837, so far as I recollect. I was in Chippe
wa upon the night the Caroline was destroyed-and I arrived at 
Chippewa as well as I can remember upon the morning of the day 
upon which the Caroline was destroyed. 

The 3d, 4th, 5th, 6th, 7th, 8th, 9th, 10th, 11th, 12th, and 13th in
terrogatories Were waived by consent of the said Joseph Center and 
Hiram Gardner, and were not thereupon proposed to the witness. 

To the last intenogatory he says : Upon the morning of the de
struction of the Caroline, he thinks about 9 o'clock A. M., in com
pany with Mr. M. C. Migan, the Presbyterian minister of St. Thomas, 
I stopped at Lieutenant John Morrison's gate, in front of his house 
near· Stamford, about three or four miles from Chippewa-and Mr. 
Morrison came down to his gate. I then and there had a conversa
tion with him for about five minutes. I do not remember any par
ticular subject of conversation, though I may have mentioned to him 
the destruction of the Caroline, but I could not swear that I did so. 
I only now remember the fact of having held a conversation with Mr. 
Morrison at that time. 

D. CAMERON. 
Sworn at the city of Toronto, in the Home District, this 16th day of 

September, 1841, before me, 
ADAM WILSON, Commissioner . . 

The ATTORNEY GE:'IERAL-I will also, if the Court please, read the 
indic.tment which is now pending in the county of Niagara, against 
several persons for the same offence as that with which the prisoner 
is charged. This is matter which does not go to the exclusion of 
their testimony, but I wish it to go to the J ul·y to affect their credit. 

Mr. BRADLEY-If the Court please, the indictment is an ex paTte 
proceeding. 

JUDGE GRIDLEy-My impression is that there is an express decision 
against its admissibility. 

ATTORNEY GENERAL-I wish to show if your honor please, that 
they stood in the light of accomplices. 

Mr. SPENCER-They prove that themselveso 
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ATTORNEY GENERAL-Well then there can be no objection to my 
giving the best proof r can of it. 

Mr. SPENCER-CO!' McNab was indicted too; was he not 1 
JUDGE GRIDLEy-I think there is an express decision against it, 

addressing himself to Mr. Jenkins, do you recollect it 1 
Mr. JENKINS responded, I must admit there is, but there is a con

trary English decision. 
JUDGE GRIDLE,-If there is an indictment, it is found on ex parte 

testimony, when the parties had no opportunity to cross-examine and 
confront the witnesses. 

Mr. JENKINs-That principle has been acted upon nor do I think it 
material in the present instance. 

The ATTOR~EY GENERAL-Well, then, I now propose to offer one 
of the depositions which the defendant has taken and returned here, 
but which he does not think it important for him to read. I will now 
read it. 

Mr. SPENCER-For what purpose 1 
The ATTORNEY GENERAL-It is the deposition of Russel Inglis; 

and I read it to rebut the testimony which you ha\~e offered. 
Mr. SPENCER-Perhaps you had better beJl little more particular, 

Mr. Attorney General. 
ATTORNEY GENERAL-This testimony conflicts \'lith the testimony 

given on the part of the prisoner. I suppose no better reason can be 
given for its introduction.. 

JUDGE GRIDLEy-If it conflicts I do not see why it is not evidence, 
Mr. SPENCER-If it is to impeRch any of our witnesses it is. 
The ATTORNEY GE"ERAf, then read the deposition of Russell Inglis, 

bar-keeper at the North American Hotel, Toronto, Upper Canada, as 
follows: 

Russel Inglis, of the city of Toronto, in the Home District and 
Province of Canada, aged thirty-two years and upwards, being pro
duced, sworn and examined on behalf of the defendant, in the title 
of these depositions named, doth depose as follolVs, viz: 

To the first interrogatory, he says: I have known Alex~nder Mc
Leod from about the beginning of February, 1836. I am bar-keeper 
of the North American Hotel, and the reason of my being acquaint
ed with him is, that he was in the habit of residing at the hotel when 
in Toronto. His visits were very frequent. I believe that he is a 
Scotchman. 

To the 2d interrogatory, he says: I 
about the 29th day of December, 1837. 
I was at Toronto at that time. 

believe that it was on or 
I never was at Chippewa. 

The 3d, 4th, 5th, 6th, 7th, 8th, 9th, 10th, 11th, 12th and 13th di
rect interrogatories were waived by consent of the said Joseph Center 
and Hiram Gardner, and were not, therefore, proposed to the witness. 

To the last interrogatory, he says: I know that Alexander Me
Leod arrived at the North American Hotel aforesaid, in the city of 
Toronto, on 'the evening of the 31st December, 1837, and put up 
there in company with Major Kingsmill, Robent Throop, Mr. Boswell, 
and a Mr. Gordon, and several others. He remained at the said 110-
tel until Wednesday the 3d of January, 1838. 
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The cross-interrogatories were waived by consent of the respec
tive counsel, with the exception of thc eleventh, which was put at 
the request of the defendant's counsel-the counsel for the people 
objectinO"' to which witness says: 

I was ~~t at Davis's tavern at Chippewa at the time mentioned in 
this cross-interrogatory, nor have I ever been at Chippewa. I did 
not see him at or near Davis's tavern at that time, or at any other 
time. I was in Toronto during the whole time included in this cross
interrogatory, and Alexander McLeod was residing at the said North 
American Hotel on the Monday mentioned therein. 

The counsel for the people of the State of New York objected to 
this portion of the evidence as irresponsive. 

RUSSEL INGLIS. 
Sworn at the city of Toronto, in the Home District, this 16th day 

of September, 1841, before us. The said witness having been 
first sworn that the answers given by him to the interrogatories 
proposed to him, should be the truth, the whole truth, and noth
ing but the truth; and he having subscribed the same in our 
presence. 

• ADAM WILSON, 

SECKER BROUGH, ~ Commissioners . 

Rev. John JI;[aTsh was then called and examined by the ATTORNEY 
GENERAL-I am acquainted with Samuel Drown; I have been ac
quainted with him in Canada about four years; since that we have 
lived at a distance apart ; I am a minister of the gospel; of the Meth
odist Episcopal denomination; I was intimately acquainted with 
Drown, during' the time he resided in Canada; I have never heard 
any thing against him; I have no reason to believe that he is not 
worthy of credit under oath; I lived at Chippewa during the whole 
time he did. 

Cross·examined by Mr. SPENCER-I am intimately acquainted with 
Drown: I was not in habits of daily intercourse with him during the 
first year at St. Catherine's; I was a local preacher at Chippewa dur
ing the four years; Drown was in the employ of my brother Charles 
Marsh and myself, as baker, the greater part of the time; the first 
year he was at St. Catherine's, driving team and doing such work as 
was necessary at a baking establishment; my brother kept a temper
ance house one year, and had a livery stable; Drown drove team 
part of the year; falls and winters he was in our employ, and when 
we did not employ him, he attended to the lumbering business, takinO" 
care of saw logs for other people; part of the time he worked fo~ 
himself, getting out some barrel staves; one summer he was in our 
employ; he had the team and drove with passengers, and had a share 
in th~ profits; I never heard any thing said one way or the other re
spectmg his character for truth; I never heard it questioned. 

Platt Sm1'tlt ex~mined by Mr: HAWLEy-I reside in Lockport; I 
never lost my reSIdence there; m December, 1837, I resided in Can
ada j I was in Canada then, at the mouth of the Chippewa creek at 
Chippewa. ' 
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Mr. SPENcER-What do you propose to prove by this witness 1 I 
object to cumulative testimony. 

Mr. HAWLEY said he intended to prove the same facts which had 
been proved by Drown, to show that the evidence of McLeod having 
been at Morrison's was false. vVe bring this witness to show that 
McLeod was at Chippewa. If, in sustaining a witness, who has been 
attacked, it should incidentally happen to be cumulative evidence, it 
should not on that account be excluded. 

Judge GRIDLEY-YOU are entitled to replicatory testimony; if a 
witness is attacked, to sustain him. But the question is, whether 
you are entitled to sustain any witness by cumulative evidence. 

Mr. BRADLEy-I have, in evidence, a case in 5th Carrington and 
Payne, 299, 24th vol. com. law reports, page 330; it was an indict
ment for robbery, the case for the prosecution had been closed, and 
the defence was an alibi. W. J. Alexander for the prosecution, 
wished to call a witness in reply, to prove that he saw the prisoner 
near the spot where the robbery was committed. The justice decid
ed that whatever is a confirmation of the original case, cannot be 
given as evidence in reply; and the only evidence that can be receiv
ed, is that which goes to cut down the evidence on the part of the 
defence. The learned counsel referred to 22 Wendell, 225. The 
authority of the case, as relating to criminal cases, was referred to 
by Mr. Justice Cowen in that case. There is another case-1st Car
rington and Payne, 118; and also 2d Carrington and Payne, 415. 

The ATTORNEY GENERAL-Your Honor will recollect that the 
charge in this case is that the prisoner killed Amos Durfee, in the 
county of Niagara and the State of N ew York. We have produced 
various witnesses to sustain that charge; among others, one who 
swears that he heard him declare, in so many words, that he was the 
man who killed Amos Durfee. If, after having produced that wit
ness, we had· rested there, and the prisoner had gone on to make out 
the case he has, by attempting to show that at that very time he was 
at ::vIorrison's, in Canada, I would submit to the Court, if there is any 
part of the testimony we have given in chief, out of our liberality, 
which would not have been within the rule of· rebutting evidence 
agaillst his alibi. We have given very' much testimony in the open
ing of the case, which was strictly rebutting testimony-for instance, 
two or three witnesses state they saw McLeod at Chippewa at that 
time. The whole point of this is derived from the testimony after
wards given. What is all this testimony given on the part of the 
State, but rebutting testimony 1 Now, because out of liberality we 
have gone so far, will the counsel for the prisoner insist that our lib
erality shall be turned against us 1 Above all things, in a case of 
this kind, when the great object in view is justice, and the public in
terest requires that nothing that is pertinent and proper to the case 
shall be excluded, material evidence of this kind should not be 
thrown out through mere "technical forms. The witness now on the 
stand will testify to the character of Drown; and his oath will di
rectly and positively sustain Drown. This is a case which, it seems, 
the learned counsel for the defendant have deliberately prepared for, 
as to their authorities; I had not the least idea of it, and am not pre-

28 
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pared to look to authority on this point. We contend that the testi
mony we propose to 0f!'er, will come ~ully and fairly within the defi
nition of rebutting testImony. What IS the case referred to here 1 It 
Dears no analogy to this; it would, if we should go on and prove that 
iVlcLeod was on the wharf at Schlosser-that would be testimony in 
chief; but the fact that he was at Davis's tavern-what connection 
would it have with the case, until the testimony of the defendant was 
first in·1 When they go to establish the fact that he was at Morri
son's, we may bring witnesses to show that he was not there; and 
for this cause, if no other, that the witnesses who said that he was, 
are not to be believed; it will then go to show a fact that is utterly 
ureconcileable with the truth of the testimony, they have brought 
here. Is there any evidence that can be produced that comes more 
strictly within the rule of rebutting testimony 1 They prove a col
lateral fact, which is inconsistent with the charge of the indictment, 
viz: they prove a second collateral fact, which is inconsistent with 
the collateral fact they lirst set up; that is the whole force of it. 
By this witness we propose to show directly his knowledge of the 
witness on the part of the prisoner, and of the character of this wit
ness. The question is made, to whal extent we have a right to go 1 
I think, if your Honor please, that in any view of the case, the case 
cited here does not bear at all-there the prosecutor attempted to 
show the party present at the robbery; that is a leading affirmative 
fact, but this which we attempt to prove was not essential to our ori
ginal case at all. 

Mr. JEl'iKINs.-There are certain rules laid down, which, as taken 
up, from some authorities guide us one way; and from other author
ities, guide us the other way, but the principal rule is the rule of 
good sense. Thus, it is laid down in the note, that whcre a party 
calls on a witness, and proves a certain fact, necessary to his cause, 
and gives over the witness for cross-examination, if the party intro
ducing the witness desires then to proceed further to prove material 
facts, he has not the right, because he did not open that subject, at 
his first examination; and yet, in the trial in this case, how often it 
has happened on th~ reo examination of a witness, that he has been 
permitted, without objection, to give further testimony; and it is so, 
by the universal practice in this State, not to require parties to ad
here strictly to the rules laid down in the books. 

But to this case; first we prove the fact, that there has been a 
murder committed-or we assume it for the purpose of this argu
ment-we prove that the defendant was engaged in this murder, and 
embarked in the boat; now, how do we know what defence the de
fendant is going to set up 1 If we were bound by this rule. in 
thi~ case, we should haye to be able to foresee the amount and 
strength of evidence he might produce, before we could rest our 
caus~; ~ow is this to be requi~ed of any living man 1 All the pros
ecutlO~ IS bo~nd to make out IS, ~ case charging on the defendant 
the CrIme WhIC,h ha~ been. committed, and then we have a right to 
rest our cause, and If they mtroduce proof of the fact that he was in 
an?ther place, manifestly we have the right to do it away by such 
eVidence, that shows he was not at Morrison's at that time. We 
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propose to show the fact that he was in another place; are we bound 
to cumulate evidence to show the fact that he was not there, when 
non con~tat it may be denied that he was not there at all 1 Surely this 
is not consistent with any ground of reasoning or good sense. 

Judge GRlDLEy.-It would be satisfactory to me, to hear the note 
read. 

Mr. HAWLEY then read at some length from Cowan's and Hill's 
notes, citing various cases: a strict uniformity at all times is not to 
be expected, and indeed in some instances will prove injurious to 
justice; much therefore is to be left to the sound judgment and pru
dence of the Judge. All testimony in chief or special, that whieh 
goes to affirmative matter should be produced as far as possible in 
opening the -cause. In conducting the examination of a single wit
ness, we have a miniature course of the examination of a cause. 
The witness is first examined by the party producing him; after 
which the party opposite can examine; and then the other party re
examine. On the primary examination of a witness you are bound on 
your peril to ask all material questions, and if you omit them, it cau
not be done in reply. If a question has been omitted in chief exam· 
ination, the usual course is to ask the question to the Court. "It it< 
discretionary with the Court, after charging a jury, on a witness's 
testimony, which is vague and indefinite, whethel" they will allow· 
him to be called back." 4th Vi[ enclell, :24<9, Law vs. Merrill, 268. 
" Evidence should not be given by piece-meal generally, but some
times be left to the judgment and sound prudence of the Court, and 
a Court of Errors ought never to interfere except when injustice has 
been done by it." 1st Monroe, 117, 118. "The general rule is ad 
hered to with the greatest strictness in criminal cases." "Your evi
dence in reply must in direct and express terms, negative the pris
oner's proof." Various other cases were cited in the note, which 
then continued-" all this shows that the Conrt must have a discre
tion j the English Courts have allowed exceptio)"ls to the rule, though 
with formality and caution." "In the Courts of Pennsylvania the 
counsel is allowed to ask any question, on any matter, in reply." 
"The omission or rejection of a witness after a case is closed, is a 
mere matter of discretion." 

lVIr. J ENICINS.-I feel that it is pretty well established in this Court, 
that it is a matter in the discretion of the Court, whether the testi
mony shall be introduced or not. The reason of this deviation from 
the ~trict rules as authorized in the note just read, I return to, and I 
repeat, how shall we know the nature of the evidence to be brought 
forward, or any thing pertaining to it 1 Is it possible that after we 
have examincd a great number of witnesses to show that he was 
there, and left our cause without 'my sort of defect whatever, that 
we must gc forward and anticipate not only the defence to be set up, 
but the strength of it 1 It is utterly impossible. 

Mr. SPENCER said in sustaining this objection we may properly ad
vert to the proceedings in this caus~. VI{ e apprised the party of our 
objection before the people rested. If-

Judge GRIDLEY said, I will relieve you. In looking at this I am 
satisfied, I have no doubt j but ordinarily there is discretion left tl) 
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the Court; in this note of Cowan's and Hill's, probably about all th~ 
cases on this subject have been cited-the cases in England, in seve
Tal of the States, and among others, in Pennsylvania. In, Pennsyl
vania the rule has been laid down in the utmost extent of liberality 
and indulgence, and it is a decision from the courts of that State 
that testimony which is replicatory is admissible, although it be di
rect evidenee to establish the original proposition. The decisions 
in that State are more indulgent than those which are found to have 
taken place in England, or in the United States courts, or in the 
courts of the other States. So far as I can see from the rea,ding of 
this note, I have not a doubt but to a certain extent, in civil cases, it 
is a rule of discretion, as in cases of accident, the sudden illness of 
the witness, &c., that sucn cases do afford good reasons for an ex
ception to tne general rule ; the ground is this, that the general rule 
is adhered to with the greatest strictness in'criminal cases-that the 
proof which is to be admitted in reply, is to be strictly in reply, in 
opposition to being cumulative. After having considered this rule 
as applicable to civil casee, the following remarks are made; the 
general rule is adnered to with the greatest strictness in criminal 
cases. r Judge Gridley then referred to one of the cases jnst read; 
he then continued]. 

N ow in this case, the Court refused to admit the evidence, saying 
that it was such as would be proper to have originally been given; 
therefore the case is an admission in favor of the rule, in this sense, 
that although the evidence offered in reply is in truth contradicto
ry to that of the defendant, yet if the evidence is proper to establish 
the main proposition originally to be established by the people-or 
the king in En~land-then it IS inadmissible. The following civil 
case presents the same adherence to the rule: 

"Whatever is confirmation of the original case, cannot be given 
as evidence in reply; and that which can be, is that which is reply, 
without being in confirmation of the original case." This accords 
with the other cases. Now to apply this case-it is said that the 
evidence given by the witness sought to be sustained was not in 
confirmation of the original case, but strictly in reply. If we look 
to the circumstances of this case, I think we shall see with entire 
clearness, that it is a portion of the evidence, necessary to establish 
the original case. The charge is the murder of Amos Durfee. 

In order to make out McLeod's connection with this transaction, 
no one swears that they saw him there. Appleby thought he saw 
him-but it was shown that the murder was committed by the crews 
of five boats, which made an attack on the Caroline; and in the 
course of that attack, some person of the crews performed that deed_ 

. In order to show that McLeod was one of the party, evidence was 
gIven to show that the party embarked near the cut leading into 
Chippewa Creek. This witness Drown is called to prove that he 
saw McLeod disembar,k, and saw him at a tavern the next morning. 
Now t.i1en, this. is material evidence, directly necessary to connect 
~he pnsoner WIth the transaction which originated the murder. It 
IS, therefore, not only pertinent, but very material evidence, to show 
that McLeod was connected with the crime of murder. Now, in, 
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order to show that he is guiltless of the crime of murder, he intro
duces an a ibi .. ~he pr.osecution brought forward the testimony of 
Drown contradlCtmg this, and now propose to rebut that evidence 
by the additional evidence of Smith. Now, it seems to me that if 
the evidence. is in confirmation of the original case, although it 
would go to contradict the witnesses who have testified that McLeod 
was at Chippewa at the time, yet it will be direct evidence: and if 
evidence were produced to show that McLeod fired the fatal gun, it 
would be equally evidence that McLeod was there; it would be ex
press, positive evidence of the guilt of McLeod, and as such, would 
be inadmissible. "\Vith respect to the discretion-

Mr. JENKINS-Allow me to cite the authority of the case of the 
People vs. Mather. That was a criminal case, and the court allowed 
a witness to be re-called and re-examined by the same party on mat
ters on which he had been before examined; and the Supreme Court 
held that it was discretionary. This shows that the discretionary 
power is applicable to criminal cases, because this was an indict
ment against Mather for murder. 

Judge GRIDLEy-In that case the witness was the same person 
who had been introduced before; the opposite party might have had 
an opportunity to introduce witnesses to show that he was a mall 
unworthy of credit. In this case, I remark, there are none of thE' 
circumstances to justify it, ifit were true that there existed a discre
tion, in criminal and capitai ~ases, in relation to opening branches of 
the defence n 'J: bef(,)re opened. It seems to me, therefore, that if I 
ascertain what the rule is, which COlVan declares is adhered to with 
the greatest strictness in criminal cases, and which is proved to bp 
the rule in adjudged cases, that I am bound to regard it; if it is tu 
be regarded at any time, it should be in criminal cases. This is my 
opinion, and I so adjudge. 

The ATTORNEY GENERAL-The rule, as laid down by the court 
does not apply to the evidence we propose to offer. I have this to 
remark, that the discretion vested in the court is properly to avoid 
anything like unfairness or surprise; but in a case where the court 
is satisfied that there has been no disposition to entrap the party, it 
would seem to me that the discretion of the court to exclude frol1l 
the jury the light of important testimony, is settled in a case ex rig
ore. Weare by this rule, taken entirely by surprise, in testimony 
~hich is material; as bearing on the case attempted to be set up by 
the defendant-not only material, but vital. On that point, what
ever may be the case in court, it will not be satisfactory as to th,· 
innocence of the prisoner, unless this testimony is allowed. SmitJI 
was an employer of Drown, who knows his character and can testify 
of it. That is of all men in the world, the proper man, to call, to 
strengthen and corroborate the witness, who is a vital witness. If 
ever, therefore, there was a witness who was a rebutting witness, or 
one who could sustain an impeached witness, it is Smith, who will. 
sustain the testimony of Drown. It is not cumulative evidence; all 
we ask is, that we may be allowed to show that the testimony of 
Drown is true; it is not to go oyer the same story, by any means, 
but to sustain the evidence of Drown. We alilo propose to show. 
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by those who emplored him? the reputation and .the chara~ter ?f the 
witness. In any pomt of VIeW, I cannot conceIve that thIs wItness 
is not most strictly within the rules of evidence, if, in this vital case, 
they are to be strictly applied; most assuredly, had I not supposed 
that this would have been within the rule, I should have brought it 
forward previously; I would ask of the court to exercise the dis
cretion in this case, cautiously, and with reference to this witness, I 
ask the court to allow me to examine him, as a witness to sustain 
Drown. 

Mr. JENKINS.-We offer to show that the prisoner was not at Mr. 
Morrison's, by showing that he was at Chippewa the 29th of De
cember, at night, and was there the next morning, and also the'lden
tical time when the' Caroline was burned, that is when they were 
embarking and debarking'; and that he was at Chippewa on the 
morning afterwards, before sunrise, and from that time to 10 o'clock. 
! wish to put that as a distinct offer, and I apprehend it does not 
come within the rule, so as to be excluded. 

Judge GRIDLEy.-I have a single remark to make, not assigning 
any further reason for the decision made; but in relation to the 
judgment made, I am sorry to hear an argument suggested, on the 
part of the Attorney General, that the decision will not be satisfac
tory to the public. 

The ATTORNEY GENERAL.-If the court refers to my remarks, I 
beg to say I did not intend anything of that kind. 

Judge GRIDLEy.-Sitting here, as I do, independent of all public 
opinion, on a question of law, as I regard it conscientiously, I can 
entertain no anxiety whatever as to whether the decision will 
address itself to the feelings, good or ill, of others. I have in this 
very cause excluded from those depositions every portion which 
was not responsive. Because I felt myself rigidly bound to decide 
according to my own notion of law. I felt that I had no right in a 
capital case to enlarge the rules of evidence, but was bound to follow 
them, as they existed. I mean this decision to stand, to exclude the 
evidence offered, but not in any way to exclude testimony which may 
be adduced ·in support of Drown, who may have been impeached. 

The ATTORNEY GENERAL then proceeded to examine the witness. 
Platt Smith, examined by the ATTORNEY GENERAL.-I am ac 

quainted with Samuel Drown; I have known him about a year; he 
was employed by my brother, who kept a tavern; I boarded there; 
I was woke up Oil the night the Caroline was destroyed. 

Mr. SPENCER.- What do you propose to prove 1 
ATTORNEY GENERAL.-The charact('r of Drown, and also to sustain 

bis testitnony. 
Judge GRIDLEY.-How 1 
ATTORNEY GENERAL.-'\1£. Drown has here made ~tatement, and 

I wish to show that he had before made the same statement to the 
witness . 

. Mr. ~PF.~CER.-That has been overrule~. Thp learned gentleman 
clteu 23 TN endell, p. 50, to show that eVIdence to corroborate the 
testimony of a former witness in this way was in'ldmissible. There 
were, however, spe('ial circumstances under which it might be done. 
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as where the charge was made that the statement of the witness 
was colored, and that motive existed for coloring the testimony. 
Evidence might be given to show this if charged that his evidence 
was a fabrication of a late date, that he had told a similar story when 
the motive to distort his evidence did not exist. 

The ATTORNEY GENERAL replicd.-He wished to prove by this 
witness, that certain things stated in court by Drown were true. 
Drown had stated that this witness was with him at certain periods 
and places, and the Attorney General wished to prove that those cir
cumstances were true by other testimony, Drown having been in 
some respects impeached. This testimony was offered to (Tive sup
port and credence to Drown's entire statement, by showin"(T that a 
portion of what he had said was true. He said he should af~erwardH 
offer to prove Drown's declarations. 

Judge GRIDLEY asked the opinion of J udg~ Denio, who happened 
to be in court as a spectator, on this point. 

Judge Denio said that he had his attention called to this question 
on a former occasion\itf'f.~~~j--he was the referee whose judgement the 
Supreme Court had set a,ide. The facts in that case were those of 
an accomplice called on the part of the prosecution; and yet the 
law, as laid down by the Chief Justice, was exceedingly broad, ami 
would admit the testimony now offered; it seemed to cover all 
cases. Bnt under the present circumstances he thought the evi
dence now offered was inadmissable. 

The ATTORNEY GENERAL said that testimony having been offered 
to show that Drown was unworthy of belief, his whole evidence WillS 

attacked. He now proposed to prove by the witness called, that 
he (the witness) was awakened by Drown, who told him that the Caro
line was on fire-that Drown proposed to go up to the beacon light j 
that witness got up amI went with Drown; that they went down 
into the road together; that they saw boats coming in; that Drowlll 
ran forward of him to see who were in the boats; that Drown ran 
on and fell in with the party; that Smith continued on his comse 
until their paths again came together; they then walked together 
with the party, which evidence most materially strengthens and COli'
roborates the testimony of Drown. 

Judge Denio.-If this testimony would have been immaterial in 
the case, except as connected with what was material, it does not 
strike me how it is now admissible. 

The ATTORNEY GENERAL-If we can produce a witness who win 
here show the correctness of all which has been stated by Drown, ex
cept what was seen by the eyes of that witness alone-that they went 
down together-that they came up together-that they were there 
together-

JUDGE GRIDLEY interrupted the Attorney Gen~ral by remarking 
that this evidence, if admitted, would also go to strengthen the other 
portions of the former witness's testimony in which he declared that 
he knew nothing which would m1.terially affect the case. 

His (Judge Gridley's) opini~n was, that this case should be go
verned by the rules laid down 111 the 12th Wendel!. 

Mr. BRADLEY said, Mr. Bates, the witness, was not called to prove 



224 GOULD'S REPORTER. 

that Drown was unworthy of belief, but simply as to declarations 
which he had made on another oecasion, to show that they dif· 
fered. 

Judge GRlDLEY thought proof could not be given to show that a 
witness had told the same story elsewhere. It must be taken on the 
solemnity of his own oath. 

The ATTOltNEY GENERAL said he was unable to perceive why this 
case did not come within the exception in 23d Wendell, since it has 
been insinuated, by the Counsel for the prisoner, that the witness, 
Drown, was impelled by a strong desire to convict the prisoner, and 
now it is offered to show the declarations of the witness, Drown, be
fore snell a state of things could have existed. He did think that he 
had a right to do so, and that it would throw light upon the case. 

At the suggestion of the Court the decision in 23d Wendell, p. 50, 
was then read and comlllented upon by the Court. 

" Proof of declarations made by witnesses out of Court, in corro
boration of testimony given by him on the trial of a cause, is as 
a general, and almost universal rule, inadmissible. 

It seems however that to this rule there are exceptions, and that 
under special circLlmstances sLlch proof will be received: as where 
the witness is charged with giving his testimony under the influence 
of some moti,-e prompting him to make a false· or colored statement, 
it may be shown that he made similar declarations at a time when 
the impnted motive did not exist. So in contradiction of evidence 
tending" to show that the account of the transaction given by the wit
ness, is a f[lbric[ltioll of late dale, it may be shown that the same ac
COUllt was given by him before its ultimate effect and operation aris
ing from a change of circllll1stances could have been foreseen." 

" vVhen a witness is contradicted his testimony may, of course, be 
fortified by proving the same facts by others. If his character for 
truth is attacked, it may be supported by proving it good; and if 
evidenc.c is given that the witness has made declarations out of Court 
inconsistant with his testimony, it m[lY be shown that those declara
tions were made under snch circumstances as not to detract from 
his credibility. If an attempt is made to discredit the witness on 
the ground that his testimony is given under the influence of some 
motive prompting him to make a false and colored statement, the 
party calling him ha~ been allowed to show, in reply, that the wit
ness m:1(le similar declarations at q. time when the imputed motiv{' 
did not exist. 

But as a general, and almost universal rule, evidence of what the 
witness has said out of Court, cannot be reeeived to fortify his testi
mony. It \'iolates a Jirst principle in the law of evidence, to allow :l 
party to be affected, either in his person or his property, by the de
clarations of a witness made without oath. And besides, it can hI" 
no confirmation of what the witness has said on oath, to show that 
he has made similar declarations when nnder no such solemn obI i
gatioll to speak the truth. It is no answer to say that such evidence 
will not be likely to gain credit, and consequently will do no harm. 
Evidence should never be given to a jury which they are not at lib
t'.rty to believe. 
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It is also agreed by Mr. Starkie that such evidence may, under 
special circumstances be admitted; as for instance, in contradiction 
of evidence tending to show that the account was a fabrication of 
late date, and where consequently it becomes material to show that 
the same account has been given, before its ultimate effect and opera
tion arising from a change of circumstances could have been foreseen. 

The ATTORNEY GENERAL said that he offered to show that before 
the prosecution of the prisoner and immediately after the transaction 
itself, the witness, Drown, had made statements similar to those which 
he had now made before this jury, and asked the Court if he might 
not be permitted to introduce such evidence. Are we seeking to 
commit a felony that we are thus headed and pursued 1 I ask the 
Court to protect me. 

Judge GRWLEY.-The Court will protect you. If I am right in 
saying when you have given affirmative evidence against McLeod, 
that he was seen lounging about, and exhibiting his pistol at Chippe
wa, and if I am now right in excluding further evidence, showing 
that he was there, and you merely seek to get in testimony which 
would sustain Drown; in such case, I consider it would be admissible. 

Platt Sm1'tlt's examination continued by the ATTORNEY GENERAL.-
I never heard Drown's truth and veracity questioned. I saw the 
boats as they returned. I was at the beacon fire spoken of. I only 
saw three boats come to the cut--there might have been four; one 
fell short of the cut, and came into the creek below. I did not see 
five. Persons were continually passing and repassing the sentinels 
on the bank of the river. ;:'ome were coming from the village tu 
the beacon light, and some were returning to the village. Some 
gave the countersign, and some did not. Citizens were allowed to 
pass by the guard. They were hailed, and if they said they were 
residents of the place they were allowed to pass. I believe I heard 
the countersign, but I think I had forgotten it before I got there. I 
don't know how I passed. 

Judge GRIDLEY said Mr. Sears only stated that it was the general 
rule to demand the countersign. 

Examination continued.-This occurred about one o'clock. 
ATTORNEY GENERAL.---Can you say whether, from any thing you 

knew, Alexander McLeod could not have been at Mr. Morrison's, at 
Stanford, between 1 and 2 o'clock that morning 1 

Mr. SPENCER objected. 
The ATTORNEY GENERAL was astonished that at that stage of the 

trial a rigorous rule was insisted on after such a liberality had been 
manifested all along in favor of the prisoner. He trusted the Court 
would at once decide that the question was proper. 

The COURT had already excluded on sufficient grounds, questions 
going to elicit the answer now sought; this evidence was in chief 
and not in reply, and of course inadmissible. The Court then put 
the question thus-If you c~m state that McLeod was not there from 
any other reason than that he was at Chippewa, you may answer
if not you cannot answer. The Court then adjourned for dinner. 

29 
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TRIAL REsuniED. 
SATURDAY, 2 o'clock, P. M. 

The examination of Platt Smith was continued by the Attoney 
General who asked the witness if any delay had occurred at the dis
embarkation 1 

Mr. SPENCER objected. 
The ATTORNEY GENERAL.--I only intended impeaching the evidence 

of Sears. 
Mr. SPENCER.-GO on then. 
Witness.-There was a delay only of a very few minutes-I after

wards fell in with this party; they stopped at Davis's house, and some 
olle asked if they should wait for the others; they did not wait; 
whilst witness was there the party from the other boats did not come 
up. 

The ATTORNEY GENERAL then desired to ascertain from the wit-
ness where the prisoner was in the evening. 

Mr. SPENCER.-'Vhere do you propose to show he was 1 
ATTURNEY GENERAL.-At Chippewa. 
The Court.-When 1 
ATTORNEY GENERAL.-At sunset; it is not at all cumulative evi

dence. 
The Court.-It is still evidence of the same description, connect

ing the prisoner with the transaction. 
The ATTORNEY GE~;ERAL.-Not independently of the other evi

den('e. 
The Court decided the evidence was inadmissible. The rule was 

laid down in a late case at Nisi Prius, Littledale Judge, the decision 
in which case the court then read. 

The ATTORNEY GENERAL then proposed to ask the witness: 
Do you know any place where McLeod was not between 1 and 8 

o'clock on the morning of the 30th Dec. 18371 
The Court remarked that that was substantially the same question 

as before, and therefore inadmissible. 
The ATTORNEY GENERAL then proposed to ask: 
Do you know that McLeod was not at Morrison's at 8 o'clock on 

the morning after the destruction of the Caroline 1 
The Court observed that as the fact intended to be elicited came 

within the rule, it was not to be got at, in any such ingenious way as 
that. 

The ATTORNEY GENERAL would then ask: 
Did you see the prisoner as late as W o'clock at Chippewa or any 

other place 1 
1:he Court decided that this question might be put, as none of the 

evidence fixed the time of McLeod's arrival at Chippewa, nor where 
he was at 10 o'clock. 

The witness then replied that he did, about 10 o'clock, see Mc
Leod go frem Davis's across the bridge down the Chippewa; there 
might have been one person with McLeod; he was going from the 
quart~rs of Col. McNab; saw him on t.b:,e Sunday following; then 
saw hIm very near the guard-house, three-quarters of a mile above; 
it was about 11 o'clock-did not know who they were with McLeod ; 
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cannot say whether it was Gilkinson i did not recollect seeing Mc
Leod after that i one of the persons was spoken of as being McNab i 
it was not him i it was a stranger to witness i he rode upon a white 
horse. 

Cross-examined by Mr. SPENCER.-I now live at Lockport i I never 
lost my residence there, though I was in business in Canada in 
1836-7 i during those years I often saw McLeod i while I was in 
Canada I sold a draft for $500 to a man in Albany i it was protested 
and came back i I was arrested and imprisoned, but it was paid in 
two weeks after, and I was released; I was taken for that to Niagara, 
and was put into jail, but not by McLeod, it might have been one of 
his deputies i that deputy might have been his brother; I don't think 
it was the prisoner; when I saw McLeod on the day I have mention
ed, I fix the time as after breakfast; I had taken no part in the Pa
triot business, nor in any secret society; was in my brother's store 
when I saw McLeod at the bridge; it was 011 the morning of the 
30th Dec. 1837; it was on Saturday; know it was on Saturday, be
cause the boat was burnt on Friday, and this was the day after; it 
was nothing uncommon for me to meet McLeod. 

John C. Davis was then sworn, and deposed that he resides at 
Chippewa; is the proprietor of " Davis's Tavern" house; was there 
when the Caroline was burnt; recollects that time; was then at 
home; recollects distinctly the transaction; knows the prisoner at 
the bar; he usually stopped at witness's house when in Chippewa. 

Examined by the ATTORNEY GENERAL.-I reside at Chippewa, and 
am the bar keeper of Davis's tavern; I was there when the Caroline 
was burned; I know the prisoner; he usually stopped at my tavern. 

The ATTORNEY GENERAL repeated the questions before overruled, 
for the purpose of having a note taken of them. 

The examination was then resumed. I retired to bed that 11ight 
about 12 or 1 o'clock; I was at the mouth of the creek when the 
boats approached the shore; the men commenced hurraing and I 
returned home before they had all landed; I cannot say I had retir
ed before the party came to my house; I did not go into the bar 
room at all that night after the expedition; quite a number of the 
officers messed at my house; my bed room is separated from their 
mess room only by a thin partition of lath and plaster; I can hear 
persons speaking from one room into the other on particular occa
sions i ! have heard it repeatedly; I imagine I might have heard 
voices in that room that night i I had an idea I knew the voices of 
several; there was a good deal of loud talking that night; I could 
not say, from the language I heard there that night, that the persons 
talking there had been of the party. 

The ATTORNEY GENERAL then asked the witness if he did not hear 
the voice of McLeod in that mess room, and afterwards, whether he 
did not see McLeod the next morning. These questions, like the 
others, were put to save the right of parties, and to have a note ta
ken that they had been offered. 

Did not see any of the party that night drinking except one. 
There was a bed took out of his house that night, and there was some 
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talk about that. Waked about sunrise. Before he got out of bed 
saw some person. 

The ATTORNEY GENERAL. Who 1 
Mr. SPENCER objected. 
The COURT overruled the question upon the reasons already 

stated. 
ATTORNEY GENERAL-Do you know Mr. Park 1 
Mr. SPENCER objected to the question. 
ATTRONEY GENERAL-Did you see McLeod the day before the 

destruction of the Caroline 1 
Mr. SPENCER objected. 
The COURT admitted the question. 
Witness--The prisoner went to bed in my house that afternoon; 

he got up in the evening; saw him about eight or nine o'clock; he 
ordered his horse then, and said he was going to Niagara. A gen
tleman came in and asked for him afterwards; it was not Mr. Press_ 

Ph-iZo Smith was then called and sworn.-He deposed that he 
resided at Chippewa when the Caroline was burnt; recollects the 
occurrence. Was there part of the next day. Was there about. 
eight o'clock next day. Knew McLeod well. 

Mr. SPENCER--What do you propose to do 1 
Mr. JENKINS Does that come within the rule 1 
The COURT. Yes. 
Mr. JENKINS continued. Are you acquainted with Samuel Drown 1 

Yes. What's his character for veracity 1 Never have heard it ques
tioned. 

Mr. SPENCER. Did Drown run away 1 Well-no I believe not. 
How did he get away 1 Oh, on account of some mob or other. Do 
you belong to a secret lodge 1 or ever did 1 Well, I once attended 
one, two years ago. Mr. SPENCER. That's all, sir. 

By the ATTORNEY GENERAL. Drown was bar-keeper for me. 
There was some censure thrown upon him for striking some one. 
The soldiers came upon him, and he had to escape for his safety. 

James .lIf. Dyke, examined by the ATTORNEY GENERAL. Reside at 
Niagara Falls, on the American side. I am acquainted with the 
prisoner. I saw him on the morning after the patriots left the Island 
at Stanford. 

The COURT did not see how the Attorney General could go on to 
contradict the statements of the witness, which he (the Attorney 
General) had himself introduced. 

Cross-examined by Mr. SPENCER. Went to the Falls of Niagara 
the morning after the destruction of the Caroline. Went to the 
Falls the day before, and was there the night the boat was burnt. 
Had once said he met McLeod going to the Falls. Was mistaken in 
that, but would have slVorn to it then. Would not swear to it now, 
the circumstance of recollecting his having seen a flag raised on 
Navy Island enabled him to correct his mistake. 

Timothy Wheaton sworn. Examined by MR. HAWLEY. The coun
sel for the prisoner stated his objection to this evidence inasmuch 
as he was one of the witnesses called before the prosecution rested 
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and did not appear, and there was no provision that his testimony 
should be admitted at any subsequent period of the trial. 

The witness deposed that he resided in Canada in 1838. Lives now 
in Chemung county. Left Canada in the fall of 1838. Recollects 
being then in the town of Niagara. Was in Niagara the last of 
October, or the first of November, 1838. Saw the prisoner there. 
Conversed with him. Was standing near the ferry. Passed the time 
of day with McLeod, and said that "the poor fellows, (meaning the 
sentinels) had a hard time of it." Conversed a1>out the difficulties 
in Canada before that, and then asked him how many had been killed 
on the Canada shore, by the Navy Islanders '1 He replied two, if 
witness rightly remembered. He said they never would have the 
Caroline to assist them again, if they got on to the Island. Witness 
then said he understood she had been destroyed, and the prisoner 
said she had. He, the prisoner, said he was the second or third 
man that boarded her. He was going on to say, that he came near 
being killed. Then some one came up, and said, " McLeod, come 
here for a moment." And McLeod, witness thinks, said, "Hold on a 
moment, Herron!" That's all the conversation witness had with 
McLeod, for he started off then. Witness had never seen McLeod 
before. Lived then at Whitby, about, sixty-five miles from Ni
agara. 

Cross-examined by Mr. SPENCER. Knew it was McLeod, because 
the other man called him McLeod. He said, "come here a minute, 
I want to speak to you." Didn't hear any thing more said. Didn't 
see McLeod after that till he saw him here on trial. Recognizes 
McLeod now. He looks some paler than he did. Witness came 
~re because he was subprenaed about the 22d of last month. Did 
not know who subprenaed him. Understood the man was from 
Elmira. Don't know how he learned that witness knew any thing 
about it. Wrote a letter, either to William Lyon Mackenzie, or 
John Montgomery, about what he knew. Montgomery lives at 
Rochester. This was about a year ago. Witness then lived in 
Chemung county. Don't recollect, particularly, what he wrotP.. 
Has forgotten it. Witness read in the papers, that such a man was 
taken. Wrote to Mackenzie because he had acquaintance with him. 
First saw him in Toronto. 

Witness belongs to one of the patriot lodges. Joined in the fall 
of '38. Couldn't tell the time precisely. It was in Canada. Before 
he had the interview with McLeod, some of the witness's acquaint
ance had been taken up for stealing harness. Has had some inter
course with members of patriot lodges. Couldn't describe the ferry. 
No one was present- at the conversation witness had with McLeod. 
Herron was a pretty good sized man. Is not sure he could recog
nize him. It was about twenty rods from the ferry to Niagara. 

Mr. SPENCER. I believe it is nearly a mile. You may go, sir. 

Wm. Defield, examined by the ATTORNEY GENERAL-I reside at 
Qlleenston, District of Niagara, Upper Canada. I Imow Mr. and Mrs. 
Morrison. I have not been at their house more than three times. I 
saw Mr. Morrison on this side, at Lewiston, in November, 1840. I 



230 GOULD'S REPORTER. 

I had then some conversation with him, he said to me in conversa
tion at his own house that he hoped the American authorities would 
get hold of Mr. McL~od, and punis~ him for his participation in the 
burning of the Carol~ne, that was m September, 1839; about that 
time they were relatmg to me that McLeod had seduced a daughter 
of Mr. Morrison's from her husband, and that Mr. Taylor, the hus
band who was a wealthy merchant from the Southern States, was 
gone'in pursuit of them to Torro~t.o. I asked hit;J, when I saw him 
in 1840, how he could prove an alibi 1 And ~e said that he ~ho;tght 
that Mr. McLeod stopped at his place that mght; I asked him If he 
was sure of that 1 He said he was not; but McLeod was one of Her 
Majesty's subjects, and must be protected at any risk. 

Cross-examined by Mr. SPENCER-I never aided the Patriots di
rectly. 1 was at Detroit when they crossed to "\Vindsor. I was 
on Navy Island when the Patriots were there. I was there eight 
days. McKenzie took me as a prisoner, and kept me till the evacu
ation. He kept me at their head quarters. General Van Rensselaer 
was quartered there. I was permitted to go out sometimes by the 
permission of the officers. I saw the men on parade, and counted 
344 rank and file on the Island besides the guards and officers. I am 
a school teacher. Taught school near Rochester last winter and 
spring. I did not teach school on Navy Island. They knew rather 
more than I did. 

By the ATTORNEY GENERAL-I am a native of Canada. 
Mr. SPENCER-And no great friend to it, are you '1 
Witness-Not particularly. 
John B. Chubbuck, was then called for the purpose of proving that 

there were no fire-arms on board of the Caroline, and to impeach the 
evidence of the prisoner's witnesses, who swore to the contrary. 

COURT-It is already proved that they were unarmed. Is it part 
of your case, Mr. SPENCER, that the attacking party was fired on 1 

Mr. SPENCER-No, your honor; I object, however, in addition, that 
this is cumulative evidence. They attempt now, to produce newevi
dence. The learned gentlemen contended that the case for the'pro
secution had been shrouded in gloom contrary to all precedent. 

Mr. JENKINS-Did the learned gentleman not give the editor of the 
Observer a list of the witnesses for the prosecution 1 

Mr. SPENCER-I took the names in pencel as they were called by 
the clerk on the first day. 

The ATTORNEY GENERAL contended that it would not have been 
prude~t. at on~ tim~ to disclose the witne~ses. But subsequently, in 
the SPlfl~ of lib,eral~ty, the names :vere gIVen in exchange for those 
of the pflson~r s \~Itnesses. And It was extraordinary that counsel, 
after entrappmg hlln (the Attorney General) should discover so little 
of generosity and magnanimity. 
~r. SPENCER said t~at Mr. Wood gave merely the names, without 

reSidences, or the subjects of their testimony and very few of them 
had been produced on the trial. ' 

The COURT hoped the acerbities exhibited by gentlemen would all 
be smoothed down before another week and wished to know the At
torney General's object in producing this witness. 
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The ATTORNEY GENERAL-To prove the fact of their being unarmed on the Caroline. 
The COURT excluded the evidence as cumulative. 
Mr. SPENCER then read the testimony of Defield before the Justice in 1840, in which he 

said he never conversed with Mr. Morrison on the burning of the Caroline, until the night 
before the exammatron. That IS, the exammatron before saiel Justice, in 1840. 

Dr. Joseph Hamilton was next called to prove that Defield was not worthy of belief 
and thn.t Captain Morrison was. . 

Witness-I have known Defield since he was a boy. He had the reputation of being a 
quick, smart boy, but his reputation for truth and veracity is not good. I have known 
Lieutenant Morrison for several years-his character for truth and honesty is good. 

Cross· examined by the ATTORNEV GENERAL-I live in Queenston. I am a nn.tive of 
Canada. I am not an associate of Mr. Morrison's, but I have been in the habit of doing 
business with him. He resides on his income. The business we do together is the sale 
to me of bills of exchange for his pay. Witness resides about four miles from Morrison's 
house. Had never heard Captain Morrison's character culled in question for integrity; 
had for sobriety; never heard any thiug else to his disadvantage. Defield has always 
lived in witness's vieinity. Can recollect a public instance. in which his veracily was 
questioned. That was about his aflidavit at Lewiston. That was not the first instance 
but it gave rise to a conversation about his character for truth. 

By the COURT-Witness is sufliciently acquainted with the persons associated with 
Captain Morrison to know his reputation and standing. 

Delield was a sergeant in the militia; he was not appointed as a lieutenant; saw him 
on duty as a sergeant before he deserted to Navy Island; knows that [rom afl1davits, not 
from personal knowledge, of course, as he did not follow him; witness is a brother of the 
late Sherilf Hamilton; prisoner was his deputy; does not know that pnsoner is liable to 
civil or criminal suits growing out of the connection; knows nothing of prisoner being call
ed on by Sheriff Hamilton to disavow connection with the disaffected party in Canada. 

By MR. SPE3'lCER.-I am President of a Bank, and in that way negociate bills for 
Capt. Mornson. Capt. Morrison has been perfectly sober since he was at Lewiston as a 
witness-he was intoxicated then-has not been ~o since, to witness's knowledge. 

John Macomber examined by the ATTORNEY GENERAL-I reside in Farmington; I 3m 

acquainted with Mr. Drown; I know nothing against his character for truth and veracity; 
I live about five miles from Mr. Drown; I know nothing as to the estimate of his charac· 
ter in the neighborhood where he lives. 

Cross·examined by MR. SPENCER.-Witness is twenty.one years old, was not subpoe· 
naed here, came on a visit to his brother; has seen Drown often, never heard his character 
for truth and veracity questioner!. 

Joseph Center was then recalled, and deposed that he was the agent who attended the· 
execution of the Canadian Commissions; was present at the taking of Harris' evidence j 

he was prompted by the Commissioners; don't recollect more than one instance-that 
was in reference to the number of persons on the bank-and one of the Commissioners 
stated on that point what has been stated by a former witness-no direct reference wa, 
made-however-the Commissioner refused to take dnwn the witness's answers to the 
thirteenth interrogatory-as to what part he had taken in the destruction or the Caroline 
-he said that he WdS the last man that left her-that he set her on fire-throwing two car· 
cases into her; and the Commissioners refused to put his first answer in their mmutes. 

The ATTORNEY GENERAL proposed to show by thiS witness that the conduct of the 
Commissioners had been irregular in some points. 

The COURT said if so, the Attorney General could take the matter before the Supreme 
Court, by motion to set aside the depositions. . 

Andrew Robinson was then called by the ATTORNEY GENERAL for the purpose oftestl· 
fying as to the character of Defield-knew him for a number of years-never knew any· 
thing against his truth and veracity. . . . 

Cross·examined by MR. SPENCER.-"\V I tness IS the per~on who preferred the complamt 
against McLeod-had Delield summoned to testify agalllst Mornson-mlght have told 
some one to go and talk to Morrison-don't recollect. 

James M. Dyke, recalled-never heard Delield's character for veracity questioned. 
Cross.examined.-Is a frontier man-has lived all along the frontier, at Niagara, at 

Queenston-and at the Falls-was a stage.agent-not exactly" a runner"-had charge of 
the Ime-was arrested by Mr. McLeod in Canada and allowed to go without baiL 

The COURT.-Mr. Spencer, have you any other evidence 1 
MR. SPENCER.-No, your Honor. 
The COURT then admonished the Jury of their duty during the Sabbath, when, unpleas. 

ant as it would be, they must remain together. 
Mr. Matt one of the Jurors was allowed by consent of counsel to visit, uuder charge of 

a constable, a brother lying at the point of death. 
Another Juror asked· the privilege of absence in the same way; which was denied, as no 

such cause for his separatioll existed as in the other case. 
Another Juror asked if the Jurors could go to meeting. 
COURT.-Yes-certainly, go in a body, sit together and be attended by a constable 

. A com;table was then sworn to attend Mr. Matt during his temporary separatIOn from 
hIS fellow Jurors. The other members of the Jury were then given in charge of two con· 
stables and retired; and the Court adjourned till Monday morning. 
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MR. BRADLEY'S ADDRESS TO THE JURY. 

May it please the Court: 
GENTLEMEN OF THE JURY: This cause, which, more than any other 

ever brought before a jury, has involved interests higher than those of in
dividuals-disturbed the tranquillity of the country and endangered the 
peace of nations, now approaches its close. After a year of intense ex
citement, breaking out in popular tumult, giving origin to high I.egisla
tive debate, and anary discussion between governments, the tnal has 
come, and the testim~ny is ended. To the prisoner, whose life and death 
have been in the issue, it is closed. To this country, too, whose repose 
this cause has shaken, whose honor it has involved, and whose armies and 
navies it bas threatened to cedi forth to glory or disgrace, it has likewise 
closed. To another nation, also, it has closed, whose subject the prisoner 
is; whose office, his imputed offencc is to have obeyed; a nation which 
avows the act chargee! upon him as it crime to have been a duty, and 
stands ready to vindicate the., faith plighted by all governments, of protec
tion to be given for obedience rendered, by the resources of an empire on 
whose dominions the Slln never sets. 

Knowing the immense interests at stake, interests not local or partial, 
but national; knowing the mighty preparations made to ensure a snccess
fnl prosecution, and hearing the anticipated triumph which has been pealed 
through the land by those in feeling and motive arrayed against us, I now 
confess to you, that, a week ago, I sat down to the trial with a sinking 
heart, lest there might come an adverse verdict. But that hour has long 
!since passed, those feelings long since subsided. Notwithstanding the great 
array of witnesses, notwithstanding the zeal and energy which have marked 
the case for the people from its commencement to the end, a zeal which 
nothing has yet occurred to cool, an energy which hardly law itself was 
of force to baffle, I say to you again, that I feel neither a sinking heart 
nor the slightest anxiety as to the result. 'With the signal failure of the 
prosecution to establish a case of guilt, all fear, all solicitude has disap
peared. The defence still rests on a foundation which no skill can 
strengthen, no want of it impair-the foundation of unquestionable in
nocence. 

It has been often said in your presence, said by the counsel for the peo
ple, said by the court, and we now say that the simple question for you to 
try is the fact of the prisoner's presence at Schlosser when the Caroline 
w~s burnt, ai9ing and abetting that enterprise. This is the sole inquiry; 
thIS the only ISSlle. All evidence bearing upon this you will regard; all 
no~ .bearing upon it, or throwing light upon the charrrcter, motives, and 
abIlIty of the witnesses, you will, of course, leave out of view. 

N?w, i,t i~ a principle of law, with which you are doubtless all familiar, 
that m cnmmal cases l even the slightest and most unimportant, every doubt 
goes to the be.nefit of the, accused. Preponderance against him is not 
enough to convIct; proof must be full; it must be conclusive' it must ex
clude all r~asonable questi?n, annihilate all reasonable doubt: On proof 
short of thIS, the only verdIct must be, not guilty. 

Let us look now at the circumstances of the case· let us see how near 
the prosecution has approached to this clearness, this conclusiveness of 
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guilt. First comes the legal presumption of innocence, excluding all other 
presumptions, yielding to nothing but proof; nor even to that, unless it be 
of strength to render mistake absurd and want of guilt incredible. In the 
next place we have the testimony of those who avowedly were in the ex
pedition, obtained in the only way in which evidence in a foreign country 
can be taken, by commission. Gentlemen, what stronger, what higher 
proof need we, can we have? In whichsoever boat he went, ha was, if he 
went at all, one of nine men, crowded into a narrow compa~s, men who 
were hours together, who sat at each other's side, saw each other's faces, 
heard each other's voices, touched each other's hands and feet. Why is 
it that he was not seen, recognized, remembered? Yet you have the clear, 
direct oath made by a portion of every crew that he was not in their midst. 
Bear in mind, gentlemen, the story of the prosecution; for I now hold the 
Attorney-General to his own character of the prisoner. He tells you that 
the prisoner, beyond a general feeling to repel the invasion, took a deep, 
a special interest in the Caroline; went to Buffalo to watch her move
ments, ascertained her designs, returned to Chippewa and made report, 
circumnavigated the island to detect her arrival, and set on foot the expe
dition which ended in her destruction. If this be so, if his agency have 
been so active, his vigilance so sleepless, his influence in bringing about 
her doom so great, how is it that, known as he must have teen to all, none 
were aware of his presence? He was the life and soul of the enterprise. 
By what miracle is it, then, that his companions deny his agency, disclaim 
his fellowship? Has not the prisoner some shield other than the legal 
presumption of innocence? 

Undoubtedly, gentlemen, testimony taken by commission is inferior to 
oral. You see not the witnesses, hear them not; but is their evidence, 
therefore, of no weight? By depositions in writing alone, all the immense 
litigations in chancery are determined; and though such proof be suffieient 
to enable a defendant to guard his property, shall it be of no avail in pro
tection of his life? 

Throughout the trial, the learned Attorney-General has employed him
self, perhaps subserved the necessities of his cause, with bitter invective 
against the commissioners; all have seen with how little truth or justice. 
The strength of virtue is learned by its trial; the commissions were nearly 
a fortnight in execution; vigilant counsel in behalf of the people was pre
sent; counsel not indifferent to the result of this trial; counsel watchful for 
misconduct, jealous of partiality, and not unlikely to be even restive under 
equal justice. Now, what misconduct has been detected? what partiality? 
what abus~? Simply that, whereas Harris stated he had cast into the ves
sel two ignited carcasses,* the commissioners returned that he" took a very 
active part in her destruction!" This variation, having not the weight of 
a feather in the cause, aiding nobody, harming nobody, is all, absolutely all 
that the scrutiny of this most suspieious of agents could detect in the an
swers to some thousand inquiries fit to be talked about, told. of, or won
dered at! Gentlemen, what higher proof of good conduct in the commis
sioners, proof that silences question, destroys the possibility of cavil, could 
be furnished? An eagerness to detect faults so signally baffled by their 
being none to detect, proves the depositions not only to have been well 
taken, but taken in a manner above reproach and beyond exception. 

«, An instrument of combustion used in war-a species of rocket. 
30 
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One thing, gentlemen, pleas~ to bear in mind. The case again.st the 
prisoner is based upon confessIOns. The Attorney-General has saId that 
he has openly proclaimed his par~icipation in the offe.nce, from the time it 
was committed up to the folloWIng autumn-a perIod of ten or eleven 
months. It was by order of Col. McNab, that the expedition was under
taken· and yet, to him, McLeod never admitted any agency in the tranR
action: Now, gentlemen, how did it, how could it occur that he was there 
engaued? For do not forget that, fresh from the enterprize, a list was 
mad: of all who had shared its dangers and transmitted to the Governor, 
but the prisoner's name was not returned. If the prisoner has proclaimed 
it on all 'occasions-at Chippewa, at the Falls, at Niagara-how is it that 
he has made no admission to his acquaintance? If to Quinby, Myers, and 
Wheaton, why not to McNab--to him who, of all others, could have 
given him effectual credit, transmitted his name to the Governor, and pro
cured for him the reward of an enterprize which, the Attorney-General 
says, he was the earliest to plan, and the most efficient to execute. 

But it has been said, and doubtless wiII be again, that the witnesses 
whose depositions have been read are accomplices, and therefore of im
peached credit. Whether the fact of having been an accomplice be al
ways an impeachment or not, I submit, depends very much on the circum
stances in which he swears. If he come upon the stand and depose 
against his companions, there is an implied promise of pardon. That is 
the motive which goes in impeachment of his credit. If he convict his 
associate, he is himself placed beyond punishment. If it be in a capital 
case, then he is bribed to peJjury by the love of life; and, therefore, he 
is interested; he is under an impulse more resistless than any, than all 
pecuniary considerations, can give. But see whether this motive exist 
here. The men who have thus deposed were not known to have been en
gaged in the enterprize. Had accident, or any other cause, cast them 
among us, their agency might have remained undiscovered, and themselves 
been free from danger, by being safe from detection. Now, however, 
they are just to the prisoner at the expense of safety. They swear to 
their own· hurt. Their testimony may not only lead to their own detec
tion, but be conclusive evidence of guilt on their trial-making conviction 
sure and acquittal impossible. Every motive would induce them to si
lence. They swear against their interest, and, on every principle of law, 
are entitled to full faith and credit. 

But, gentlemen, allow me to look over the history of this case, and see 
whether the motives which led these men to Schlosser be such as to de
prive them of all credit-of all belief with an American jury .• It is well 
known to you-indeed it has been stated in almost every sentence of testi
mony given in the canse-that it had its origin in high national questions. 
Throughout both the Canadas discontent, deep-seated, had prevailed: 
whether the cause was right or wrong, is not for us to determine. With 
that, on this occasion, we have nothing to do. Resort was had to arms 
but with no success to the insurgents. After the failure of the movement 
on .Toronto, peace was restore~. Of the insurgents, a few fled to the 
Umted States, and, after a fortmght, returned with such recruits as could 
be obtaine~, to Navy Isl~nd. Their. obje~t wa.s war; and upon the char
acter of .lhls state of socIety, s~me lIttle hght IS thrown by the testimony 
?-lrea?y III the cause. Ho~ funous and bloody it must ever be, you can 
Imagllle from the transactIOns at Schlosser, and but faintly imagine; for, 
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of the accumulated atrocities of a whole campaign, to what part would 
this little affair, horrid as it seems in the detail, be equal? 

Over all the province uncertainty and alarm, the most poignant and in. 
tense, were felt. Had its yeomanry been as rife for revolt as this movement 
assumed, had they been ready to seize the musket and brand, no tongue 
can paint the horrors. A civil war, of all the most sanguinary, amid the 
snows and frosts of a Canadian winter, a brutal soldiery, and a peas
antry soon to become more brutal still-barbarized by violence! Horrors, 
too, all in vain! For, of what avail? Two hundred and fifty thousand 
souls-giving the insurgents one half the population-what could they 
do against the other half, and all Britain beside! At the first relentings 
of spring-if they could have held out so long-the whole had vanished, 
as the tempest vanishes, leaving the sky clear, but desolation all around. 

Avowedly to kindle such a war, so mad in its origin, so hopeless in it" 
results, Navy Island was seized from the American shore, in part at least 
by American citizens, organized on American soil, and headed by an 
American leader. A strange spectacle this for a land of law, bound by 
treaties which itself had made! \Vhy this interference with another 
state? Why these efforts to break a peace which it was the interest of 
all to keep, and to bring on a war which all had a like interest to shun? 
The answer, while it will disclose the interests which have fermented 
through the case against the prisoner, will carry us another step in its 
progress. 

When the movement on Toronto, by the weakness of the insurgents, 
or the incapacity of their leaders, or by utter destitution of all just cause, 
had failed, then followed a general rush to our shores. Had they come 
as Emmet and Samson, or as their own Bidwell came, to find a home, to 
mingle with us and become of us, to embark in our vessel and share her 
destiny, they had been welcome. For such, our ports are wide, our arms 
open. Let them come, share our institutions, taste with us the enjoyments 
and endure with us the trials of our course. For such objects many did 
come, have sought a home and found it in a land of warm friendships and 
generous sympathies. Others, too, came, but with no such aims; they 
came not to reside, but to visit; not to share our fortunes, but to implicate 
liS in theirs; not to enjoy our peace, but to persuade us to wage their 
war-such war as I have described! They spoke as in unmerited dis. 
tress, and were heard with sympathy; they talked of freedom, a dear word 
to Americans; and this, generous hearts, unregulated by sound heads, 
thought they had the power to achieve, the courage to fight for, and the 
wisdom to preserve. With Great Britain we are at peace; hither they 
came for recruits, thus disregarding the law of nations. The enlistment 
of soldiers here for war abroad, was by statute a high misdemeanor. 
This, they caused our citizens to disregard-thus to the meanness of 
broken faith, adding the guilt of violated law. From the consequences 
of crime at home, we gave them a shelter; they repaid us by delnding 
our people and trampling our statutes. How this mixture of enthusiasm 
and crime resulted, we know. In vain the National Executive issued his 
proclamation, enforcing order and commanding peace. Along all thE' 
border the same high passions had risen. Public meetings were held, arms 
contributed, volunteers enlisted, cannon stolen, the arsenal at Batavia 
plundered; and law had no voice to rebuke, and no power to arrest the 
wild outbreak. 
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Through Schlosser the influence of all this was to be carried in~o. Ca. 
nada. Navy Island once occupied, the next step was to form a provlSl~nal 
government, the object being not an immediate descent, but t.o orgamze, 
to fortify the post, establish head.quarters, to give the revol~~\Onary. ba~. 
ner a chance at the sun, and then to await the expected upnsmg whIch It 
was the sole purpose of the movement to create and sustain. Gen. 
tlemen, I warn you against the error to which all men in contemplating 
past events are exposed. Time, it is true, has cleared the atmosph.er~ ; 
things have since taken their proper size and color. In the dlstln. 
guished head of this frail sister of nations, we now behold only a par. 
doned convict; and in his military chief-a convict also, pardoned 
or otherwise-nothing else but a name, another has made illustrious 
by a gallant adventure on Canadian soil; and, with some few excep. 
tions, in the men who swelled their ranks, nothing but the collected idle. 
ness, vice, and profliaacy of the border-kindly named by the Attorney. 

'" "h h' General "the mbre reckless of our young men -men w om not mg 
good could rally, nothing bad disperse. Snch, after fonr years of sun· 
]jaht on their character, we behold them now: not such were they then 
b~held. Bad, indeed, theY' were known to be; but this knowledge only 
deepened the terror their projects had created. If, even when guided by 
the wisdom and pmified by the virtues of Washington, aided by the self. 
restraint of" whole land, our Tevolntion was traced in blood and ruin, what 
must have been a war in Canada, conducted by such leaders, backed by 
such a soldiery? 

Gentlemen, standing here on this solemn occasion, speaking to interests 
which touch this country, not only, but reach beyond the Atlantic, and ac. 
countable for what I utter, not to man, but to Him alone whose jus. 
tice ~e are attempting to administer, I am not at liberty to employ other 
than the language of truth. I say, then, that in a country which has 
Plattsburgh and New Orleans on its map, none can say, none shall dare 
say, that resistance to invasion, of whatever kind, incited by whatever 
motive, is allght but the highest virtue. To come to the rescue, to meet 
the foe on the beach, and to keep the soil stainless of hostile tread, is a 
holy call uttered in all lands and pealing to all hearts, and loudest to the 
noblest. At this call came forth those assembled at Chippewa; and such 
as in like circumstances we should have gone-such they came. Not the 
squadron, well-equipped and trained to the field; not the close column, 
stout as rock to the assault, and though liable to fall, yet falling where 
they met the foe, sure to remain a rampart still. Such were not at hand; 
but men, stepping out of the common walks of life, on business which, as 
the evide.nce has so often told you, brought all other business to a pause. 
The artIsan from the shop, the merchant frol1l the store, the sheriff 
~uitting his writs, and the legislator the council.chamber, all undiscip. 
hned, b~t all true, each, like Young Gilkinson, seeking some, but as yet 
unknowlOg what, way to make his right arm felt in the general cause. 
Thousands of such, twenty.seven years aao were seen rushinIY along the 
Green Hills of Vermont, soon to return gh~grined and mortiff'ed that the 
foe was already routed, they having no chance in the fight, no share in 
the glory. 

Bnt mark t~e contrast! those boys of the mountain, in their march to the 
field, left behmd a people of steadfast faith: no danaer that the foe in front 
would be aided by a deadlier foe in the rear. In

b 
that direction all was 
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safe. Not so in Canada. It is the curse of civil strife, that none know in 
whom to confide. All hearts become haunts of suspicion and dread. He 
who smiles with you now, may, an hour hence, be your assassin. He who 
yesterday partook of the hospitality of your board, may, to.night, riot in the 
destruction of your dwelling. Such was the state of society these men left 
behind. From Navy Island had gone forth a proclamation, invoking re
volt, offering a reward for the governor's head, and promising, as a stimu. 
Ius to treason, a distribution of the public domain. Such were the incite. 
ments to revolt; and it might come, come any moment, but come only to 
be marked by desolation and crushed in blood. 

The island, though far from impregnable, was yet difficult to assail, 
standing in a current of six miles an hour, guarded by twelve cannon, 
occupied by a force of hundreds and supported from the United States 
in the rear, with all that private contribution and plunder from .the public 
could furnish. A regular siege was therefore begun, and pressed with 
such energy and skill as were at command. Cut off from the Canadian 
main, the whole strength of the post lay in the passage to the American 
shore. While that was open, the island was invincible by its undisci· 
plined enemy; the moment it was closed, dispersion or starvation be· 
came inevitable. Hither, then, all attention was directed; and the Caro. 
line appeared, not on a transient call, but for permanent employment, 
after negotiation and with a definite object. I know that Wells has sought 
to give this adventure the character of a private enterprise, undertaken for 
mere gain. Be it so. The danger arising fwm it to the Canadians was 
the same as if the vessel had been owned by the islanders. All they could 
have used her for ha{\ been to convey to them arms, and provisions, and 
munitions of war, and fresh accessions of strength. And all this she per· 
formed. Whether owned by Wells or Van Rensselaer, was all the same. She 
took the character of the enterprise she aided. For," if 1 lay siege to a 
place," says Vattel, :3:39, "I have a right to TREAT AS ENEMIES all who 
attempt to enter it, or carry any thing to the besieged without my leave." 
Wells, then, and his vessel and her crew, were to be treated as enemies, 
embarked in one and the same cause with Van Rensselaer, taking the same 
risks, assuming the same responsibilities, and exposed to the same retri· 
butions. 

A private enterprise! What but such was that of any man on the 
island 1 By what public authority were they acting 1 Under that of the 
United States 1-that gathering was hostile; we at peace. Under that of 
Canada 1-but she was resisting them as bandits, rebels, pirates. What 
was Van Rensselaer's but a private enterprise 1 what George Howel's ? 
what Sutherland's? what any man's 1 What was the whole undertaking 
but a combination of private enterprises, acknowledged by no government, 
sanctioned by no law 1 A partnership of individuals, each contributing 
something to the capital stock, to be recompensed by an equivalent in the 
dividends. Howel giving his militia colonel's commission for a regiment; 
Sutherland his lawyer's profession, such as it was, for a brigade; Van 
Rensselaer, his uncle's name for the chief command; and Wells, his 
steamboat for passengers' fare !-each promoting the common object for 
private ends, some seeking profit, some honor, but all impatient for the 
dawn of that auspicious morn when they should no longer be pensioners 011 

the bounty of the American border, but be transferred to the Canadian 
main, there to subsist on-what? Without property, without supplies. 
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having no treasury, no credit, no clothing for a winter campaign, on what 
could they subsist? how be fed, how clad, how paid, but by plunder and 
rapine? How be sheltered, but by ejecting from their dwellings the inha
bitants in mid-winter? Besides these, they had, could have, no hope; with
out these, instant death, not by the people invaded, but death by cold, death 
by hunger, awaited them. 

Such is the cause which the Attorney-General has sought to dignify by 
:tllusion to the great and good of a day that is past! So the time has 
'~ome, has it, gentlemen, when the raked-up ruffian age of two fi'ontiers, 
banded for robbery, receivers of stolen arms, dealing out murder with wea
pons taken from an arsenal which a burglary had opened, can suggest to 
our HIGHEST VINDICATOR OF BROKEN LAW nothing more appropriate than 
the Greek and American !evolutions-the one ennobled by the genius of 
Byron, the other by the self.devotion of La Fayette? Gentlemen, it is 
forgetting what human nature is-what the love of kindred and home is
what the love of country is, to suppose the Canadians to look calmly on 
and behold all these horrors in deliberate and systematic preparation, and 
yet feel no desire to arrest their progress. Over all the broad surface of 
the globe, not one spot is to be found where man is so degenerate as not 
to stand fast at the call of such a duty. What other lesson is taught in our 
own forests, west or south, by the whoop from the thicket or everglade? 
Touch with hostile foot one worthless sand of Arabia, and the careering 
steeds and flashing cimeters which gird the land round, will tell that those 
deserts have homes, and that the rude dwellers there are men. The earth 
over, in civilized life or rude, wherever man breathes and a foe dare ap
proach, nature has but one impulse, man one voice: "From HIM who 
:spread out that broad arch above and this wide surface beneath came this 
scant substance, this home, and these little ones-all I have, and all I 
hope, and by that high title I will defend them." And Him I pray that, 
whatever else may befall, whatever other calamity be in store, to this high 
emotion the first rebuke be never administered by an American jury, hold
ing that those who came forth for their country at such a time and against 
such a foe, are for that, and for no other cause, unworthy of belief under 
oath. 

I do not apologize for their entrance of our territory-no need to do so; 
but I do say their end was good, their motive holy. The enemy they 
sought they had a right to strike. The error was in crossing a line no eye 
ever saw, no compass ever ran. They may have erred and mistook the 
law, as the President and his' cabinet have, it seems, mistaken it-as our 
wisest jurists, as Great Britain herself, as the enlightened public opinion 
of all Europe mistakes it still. No time to consult Grotius had those men. 
They were to act, act on the instant. For, keep in view all the while that 
these operations, not only on the island, but on our whole frontier, had as 
their. basis that the materials for a wide-spread insurrection existed in the 
provln.ce. It. was this that the whole excitement rested upon. That such 
matenals eXIsted, there was evidence. If this evidence were true and no 
human being at the time detected its falsity, every hour of delay ~t Chip
pewa was an. hour of aggravated danger. If it were true, every trip made 
by the Carolme across those waters hastened the catastrophe. Something, 
therefore, needed to be done; something without delay; something to close 
t?at passage; something to dash the rising revolt, if revolt had begun to 
flse. Such was the need, such the motives to the attack at Schlosser. 
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Impeached, then, are these men? Their credit, is it impaired? All I ask 
is, that their testimony may be received by you and credited as the depo, 
sitions of other men would be received and credited. If you accord to th8m 
this degree of trust, how is the presence of the prisoner at Schlosser to be 
made out? What stronger proof of innocencc than this could be hoped? 
Yet it is the least of our case. Still little as it is, it wholly repels the pos
sibility of guilt. 

But the prosecutors themselves have thrown their own case into doubt. 
Why did the prisoner, on quitting Davis's, leave word for his brother that 
he had gone to Niagara? What could have been the motive? U nques
tionably, not concealment; for if there be no mistake, no falsehood, in the 
proof against him, he went openly with the crowd which assembled to see 
the expedition embark; nay, himself embarked in the very presence of the 
man with whom he had left the message. Why, too, did he order his horse? 
Surely this is not the usual way of passage from Chippewa to Schlosser. 
Surely there is no proof that the Caroline was attacked by any on horse
back. Whither was the horse led? Where left? Certainly these are not 
badges of guilt, unless it be shown that they were uscll for deception. But 
this is not shown. Unexplained, they are proofs of innocence: yet unex
plained they are. Is this nothing? 

But we have still other helps from the people's case. To prove the 
object of the prisoner's visit to Buffalo, and for what end he went round 
the island, his own declarations have been offered. Undoubtedly they are 
evidence, but they must all be taken together. Made at the same time, 
they are all evidence, or none. What in them works for him is to be cre
dited, as well as what against him. These declarations, then, show why 
his horse was called for, where he went, with whom he went, how long 
he staid, and when he returned. Is this nothing? Creates it no doubt? 
None? So much for the evidence of innocence given by the prosecution. 
Now for our own. 

That winter Mr. Press was at Chippewa but once. The same evening 
he returned to his home in Niagara, eighteen miles distant, and the next 
morning heard for the first time that the Caroline was destroyed. Does 
not that fix the day? But he had been to Chippewa on business, received 
money, charged it to himself on his partnership books: there stands the 
charge now, entered the day the service was rendered, the 29th December; 
preceded by charges of the previous, followed by those of the subsequent 
day, all in the usual course of entry. Does not that fix the day? When 
at Chippewa, Mr. Press dined with Captain Stocking, visited with him the 
fortifications, and together saw the Caroline plying between the island and 
Schlosser, the first, last, and only time they ever beheld her. That night 
she took her blazing course down the rapids and over the cataract. Does 
not this fix the day 1 On that evening the prisoner accompanied Mr. Press 
to Stamford, six miles. This shows where he went, does it not? The 
night the Caroline was destroyed Colonel Cameron slept in Chippewa, and 
at nine in the morning carried to Stamford the intelligence of her destruc
tion. From him Captain Morrison received the news, and communicated 
it to the prisoner in the presence of the whole family. This family, four 
in number, all testify that the prisoner took tea with them the evening be
fore, remained up till past twelve o'clock, tarried all night, breakfasted with 
them in the morning, and left for Chippewa about ten. Need I allude to 
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Judge McLean who met him returning ~ to young Gilkinson, who rode 
with him throu~h Chippewa up to the head of' Navy Island ~ 

Gentlemen, can there be a possibility that the prisoner wa~ at Schlos
ser ~ can the presence of a man at any place be more conclusIvely proved 
than McLeod's at Stamford ~ The whole ground is covered. Can any 
man, you, or you, prove where you were ten days ago by stronger evi
dence than this ~ 

It has already been intimated, and will be openly said by the Attorney
General, that the defence of an alibi is suspicious, the resort of rogues, and 
should be regarded by a jury with great jealousy. Be as jealous as you 
please, gentlemen. Were you-indicted for the same offence, what could 
your defence be, but an alibi? Bear in mind, that presence at Schlosser 
was crime; and being away, the only innocence. Now what defence could 
every innocent man on earth interpose save only that he was Dot present? 
And what is that but an alibi? 

Thus we see the situation in which the prisoner stands; how he is for
tified, first, by the presumption of innocence, and then by the testimony of 
those by whom the crime, as it is called, was committed; next by the wit
nesses for the people, showing that he called for his horse and left; and 
lastly, by his own, proving where he went, how long he tarried, and when 
he returned. Such, gentlemen, is the prisoner's defence, such the proof by 
which it is sustained. 

N ow, let us look at the prosecution, and see whether there be a reason
able doubt, not of gnilt, for that is out of the question, but of innocence. 

It was said by the Court before you were empannelled, that you have 
nothing to do with consequences. In 'one point of view this is true, in 
another, erroneous. If the prisoner be proved guilty, by testimony which 
excludes doubt, leaving no chance of innocence, coming from witnesses 
who have had fuir opportunity to sec and clear memories to retain the 
facts to which they depose, and of unimpeached veracity-if his guilt be 
established by such testimony, then it is true you have nothing to do with 
the consequences of conviction. It is your duty to give a verdict of guilty. 
Though from it war should come, though our commerce should be swept 
from the ocean, our frontiers be desolated, and the flames of war blaze 
up over all our land, your duty is a plain one. Should you falter, suffer 
yomselves to be brought off from duty even by your love of country, 
though all the nation might rise up and call you blessed, still you would 
commit a crime for which He whose justice you are administering, would 
at a future day call you to a telTible account. 

But, though you may not swerve from duty by fear of consequences, 
you m~st weigh the credibility of ~vitness~s. It is a humiliating truth, 
but stIll a truth, that human testImony IS swayed by human desires. 
If war is to come from your verdict, then it is your duty to look whether 
the witnesses who have appeared one after another on the stand, did not 
come moved by the desire to produce this consequence. These same 
men, by whom. Navy .Island was s.eized, are still in our midst; nay, before 
tiS now, watclung WIth deepest mterest the progress of this cause. If 
three years ago war was an object, is it not so now? If Van Rensselaer 
were then a vctluable acquisition, would not the commander-in-chief of 
our national army ?e one t;Jore valuable still? The motive exists yet 
stronger n~w than tlien: It IS now almost a certainty that the conviction 
and executIOn of the pnsoner would lead to hostility. Now is the last op-
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portunity of those who have so long infested our border. Failing now, 
the chances are, that they fail forever. Perhaps those who have hereto
fore been deterred from their purposes by no fear of crime, may now falter 
at a quiet, unobtrusive peljury, easy to commit, impossible to punish, the 
rewards of which would be the gratification of hopes so lon.g cherished, 
so often deferred. Whether they have thus faltered, is a question for you, 
and you alone, to determine. 

Now, gentlemen, allow me to review hastily the testimony against the 
prisoner. The first witness is Drown; his evidence is important, if true. 
On that fatal night, when the destroyers of the Caroline were disembarking, 
the sky covered with clouds, no moon, no snow, no light of any descrip
tion, this witness saw the prisoner at the distance of ten feet, no nearer, 
and recognized him. "Are you SURE it was McLeod?" said the Attorney
General. "As sure as that he sits there!" That statement shows what 
credit the witness deserves. At the distance of ten feet, and in such a 
night, could he have been as certain that the man he saw, if he saw any, 
was the prisoner, as he was, on the stand, at a shorter distance, by day
light, and with a full opportunity to distinguish every lineament of his 
countenance? On all these questions of identity, the severest scrutiny 
must be employed. How infinite the diversities of the human counte
nance ! And yet how difficult it is to distinguish, at a short distance, tht: 
indiddual, unless the light be clear and the lIcquaintance intimate! Tht
degree of light, we know; but what was the intimacy? Of the one, the 
residence was at Niagara; of the other, at Chippewa, eighteen mile" 
asunder. Their occupations as unlike as their residence: the witness a 

teamster, the prisoner a deputy-sheriff; and they had never spoken to
gether. And yet he dare swear that the man he saw in that darkness wa:, 
as surely McLeod as the one he looked down upon from the stand! ThE> 
last three nights of this trial have been, in darkness, in the lowering state 
of the atmosphere, the want of snow and moon, and in an occasional star 
beaming through some fissure in the clouds, like the one to which all thL; 
testimony relates. And did not the thought occur to everyone of you
I know it did, as you ldt court at the late hours of adjournment-how ut
terly uncertain, how worse than uncertain, was all the testimony tending 
to show the prisoner at Chippewa and not at Stamford? This witness 
further deposed that on the ensuing morning, between daylight and sun
rise, he saw on the stoop of Davis's tavern a man who, he was equally 
sure, was McLeod, five or six rods off; and on hearing that he had been 
wounded, went there to learn the extent; but the prisoner had vanished 
and could nowhere be found! Such evidence needed not the impeach
ment it has received from the evidence of Mr. Bates, that this witness had 
denied all knowledge implicating the prisoner with the transaction. 

The next is the witness Parke. At the same hour of midnight dark
ness, and with no better opportunities of correct vision, he saw McLeod 
embark for Schlosser. Like Drown, too, he saw somebody at the same 
emphatic period between daylight and sunrise, at the same distance of 
five or six rods-not however on the tavern steps, but on the Public 
Square; and this somebody he of course took to be McLeod. 

Gentlemen, than these recollections of time, long past, nothing can be 
more unsatisfactory, nothing more suspicious. All hours, all days, all 
years are respectively alike, and can be distinguished from each other only 
by events connected with them. By what magic is it, then, that the wit-

31 
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nesses are enabled to remember the precise hour of the exact day when 
they may have looked upon the prisoner? How has it happened that his 
bare presence has formed an era in so many lives? Fo: any reason they 
have assirrned it micrht have been as well a month earlIer or later, as at 

b' b • . C 
the exact minute assigned. Parke gIves none; ~mm~n, ~lOne ; or~on, 
none; nor Caswell; they are very accurate in seemg hIm m the. eV~ilIng, 
a little later than our proof of his departure, and a little eariIel~ m t~~ 
morning than our proof of his return. All right a~d pr~per, certamly, It 
it be true; but they assign no reason for us to believe It true-no cause 
for remembrance-none for the discrimination. They give us no assu
rance acrainst mistake, unless the absence of every thing likely to fix re
collecti~l connected with the unwavering positiveness with which they 
swear to time, may justly assure us that though mistake be absent, yet 
perjury is present doing its office. 

Now, allow me to examine Corson's testimony. Of him there can be 
but one opinion. He is detected in what he must have known t.o be a 
wilful and deliberate perjury. Of this there can be no question or mIsta~e. 
He was called, you remember, to depose to that stereotyped confesslOn 
repeated by every witness without the slightest variation. The time, be
tween daylight and sunrise; the place, Davis's stoop; the language, ,,) 
have killed one d-d Yankee." On cross-examination, the usual test of 
safe recollection was applied: "Who were present?" He could recol
lect none at first, but on being pressed, he replied, "It strikes me Mr. 
Caswell was." My associate suspected Caswell to be a witness, and to 
that inquiry, Corson answered in the affirmative. "Have you conversed 
with him about this suit?" "No." You remember how it came out that 
on that very. morning, before being sworn, he and Caswell had talked over 
together what their respective evidence was to be; both were to swear 
they saw the prisoner come from the bar-room at nine in the evening; 
both to his being on the stoop in the morning; both to that same murderous 
confession: "Now, sir, when did it first occur to you that Caswell was 
present?" "THIS MO~iENT ! " How is it, gentlemen, that when Caswell 
said that he was to swear to the same confession, uttered at the same time 
and in the same place, this witness never suspected him to have been 
present? If their tale be all concerted and all false, the absence of such 
a suspicion is easily understood. But then there would be perjury in 
swearing to Caswell's presence, and pel:jury, at all events; in denying all 
conversation with him; unless, indeed, there be charity enough to suppose 
that, although he may forget what passes in the morning, he can never
theless remember with infallible accuracy conversations held four years 
19O, the 30th day of of next December, between daylight and sunrise. 

This witness also disposes of Caswell; for, thouah he denies all com
munication with Corson, yet he swears to the same

b 
facts that Corson had 

stated he would, thu~ convicting himself and unfolding the turpitude of 
both. The~e two WItnesses, therefore, annihilate each other by entangling 
themselves III the same. net of false~oo~ they had spread for the prisoner. 

A remarka~le place III your attentIOn IS deserved by the witness Meyers. 
Other confeSSIOns may have been dropped unawares at least without due 
con~ideration of their importance; but this has a page~ntry smacking of the 
subhme. It was at the Falls, ten days after the destruction of the Caroline
sixty persons in the room, mostly soldiers. All is deep silence. Suddenly, 
some one makes proclamation, " Where is the man that shot Amos Durfee 1" 



lIICLEOD'S TRIAL. 243 

Forth steps the prisoner, draw~ a horseman's pistol from within the breast 
of' his coat, and responds: "I'm the man, and this the pistol that did it! " 
-then puts back that murderous engine, and pulls out a sword with six 
inches of blood on the point, and continues, "That is Yankee blood!"
prefixing to the" Yankee," with due loyalty, the epithet damned, and then 
puts back his sword. Here the pageant ends; but not the testimony of 
this witness. How he discovered the prisoner's name should 1I0t be for. 
gotten. The witness, you will remember, got into some difficulty at the 
stable, and had well nigh been arrested. After a parley, one of the sol. 
diers said to the prisoner, " Alexander McLeod, is it best to let him go? " 
But he had before stated that yIcLeod was c:1l1ed Sandy as well as Alex. 
ander. His honor took up the question, and desired the form of expres. 
sion in which that name also occurred. It was thus: "Sandy McLeod, 
let us go in and take something!" Such is the marvellous testimony of 
this witness-stupid in mind, stupid in feature, more stupid yet in hi~ rio 
diculous fEdsehoods. Is the story thus told entitled to any thing but con· 
tempt? Is it not trifling with the solemnity of the court, with human life, 
to introduce evidence so utterly without pretence of truth? A horse. 
man's pistol carried in this way! Human blood so carefully hoarded! 
The whole name thus unaccountably used in familiar conversation! All 
this, too, told by a wretch too besotted to have been able to repeat the story 
had it actually occurred. 

These are circumstances, gentlemen, by which perjury may always be 
detected. This offence is nothing new on the earth: it is easily commit. 
ted, always hard to discover. It has, therefore, long received the atten· 
tion of courts of justice and sages of the law; and from their examination 
certain rules, certain texts have been framed. One of almost invariable 
certainty is, that the witness who deposes to a transaction falsely, nen'!' 
places at the time or place men by whom he can be contradicted. The 
conversation will be described as either alone or in the presence of per. 
sons unknown, unless the witness, like Corson, place there some one 
equally false, by whom he expects to be backed. But there will be no 
other there to throw light on the transaction, to correct any mistake, or to 
repel the falsehood. This is the evidence, the uniform evidence, of per. 
jury. Now, take this rule and apply it to every witness. In the morn· 
ing after the destruction, the prisoner confesses to a room· full-nobody to 
be named but Anson, who proves it !-afterwards again, on the stoop, to 
a crowd; no names disclosed but those of Corson and Caswell !-again 
on the Chippewa Bridge, to a company of soldiers. Quinby knew the 
prisoner, and knew nobody else! In every instance there was no man 
by whom the falsehood could be detected !-never before so complete a 
demonstration of the force of that rule as this case furnishes. At the 
Falls, Meyers can recollect no one from the whole. sixty; and at Niagara, 
the confession was too precious to be enjoyed by anyone known or un· 
known except Wheaton. Throughout, whenever a confession has been 
proved, no man has been located near, of whom we could inquire, to de. 
teet the falsehood, or to punish the perjurer. The face of the prisoner 
can be remembered, but no other face !-his words, but the words of no 
other! Wilson is another illustration: nobody vouched but Raincock. 
Yet Raincock just as certainly heard that confession as the prisoner made 
it! The witness had the same recollection of the one as of the 
other. Why should he not? The admission made by the latter was 
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given in answer to an inquiry put by the for.mer. And s~rely it was 
very right in the witness to remember b~th with equal certaillty. .The 
idea was one and indivisible. So far, this was an apparent exceptIOn; 
only apparent, for the witness was constrained to admit that Raincock had 
absconded! And when it came out afterwards that he had absconded 
to Europe months before the destruction of the Caroline, th.e id~a, so en
tirely one and indivisible, certainly became divided. Tins witness has 
other vouchers of integrity as well as disinterestedness. He refused to 
answer whether he had harbored the infamous Lett; whether he had set 
on foot a military expedition against Canada, and whether l:e belonged to 
any secret society aiming to produce a rupture between tlus country and 
Great Britain. But he did admit that he had given two hundred dollan; 
to aid the" patriot" cause. 

Here is another witness whose story is to be assumed as false-false 
at the beo-inning, false at the conclusion, and false in all its details. I 
refer to Stevens. On the night of the destruction, he says he saw the 
prisoner embark, and the expedition start; not from the canal, but the 
beacon; not seven, but three boats, and no more; and not ascend the 
river a mile, but put right out of sight towards Schlosser. This testimony 
is valuable for no other purpose than to show that perjury is rife in the 
cause; but this is the boldest of all, for, in every respect, it contradicts 
the proof-the whole of it-given on both sides. 

Next comes the distinguished Quinby. He has acquired reputation 
elsewhere as well as here. At the county-seat in Warren, twentY-SL,( 
miles from his home, and after a residence of only three years, the vigor 
of his oath has gained for him a fame amounting to a proverb-" If a 
witness is wanted to swear RlGHT THROUGH, call Quinby," is the tribute 
there accorded by common consent to his virtues. But though his neigh
bors bad not brought us the proverb, his conduct here, I submit, would 
have enabled us to have formed one of the same kind for ourselves. High 
as is the fame of his veracity, his intelligence seems to be much on a level 
with that of Meyers. The day before the expedition, he eame to Chippewa 
with hay; could not tell to whom he sold it, nor how much, where weighed, 
or where delivered. Entered Davis's bar-room at nine, saw the prisoner 
come out-had seen him often before--could not tell where-nor why he 
remembered it now. Walked HomE two miles before ten, was back in the 
morning, "between daylight and sunrise," to get his pay, and heard the 
prisoner confess on Chippewa bridge, to a troop of Coburg soldiers. My 
associa.te asked.;. "Why did you leave home so early in the morning 1;' 
The nl\Ser~ble IdIOt thoul?ht. he had taken wrong lodgings, and that to be 
back to Chippewa at the IIldlspensable hour between daylight and sunrise, 
would be too quick an operation. He faltered. At length: "I DID KOT 
GO HOME!" "Not home! Where then 1" "To Mr. Pettis'." Where"; 
that 1" "I? Sodom"-about halfway home, where he had never stayed 
beFore ~r SIllC~_ Then came t~e wretched story of going to the COIl1-

~lls~ary s for hIS pay b~fore sum:lse, though he did not expect to find him 
m hIS office; and of hiS wanderlIlgs about, unpaid and unfed, unable to 
n~me one man he saw, or one word .he heard, until he safely deposited 
himself at home about noon-every thlllg forgotten, save that one inefface
able confession deepl~ gra~en in his memory~ that the prisoner had slain 
a Yankee! The eXigencies of the prosecutlOn needed snch a witness. 
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Quinby came, swore right through, and not only sustained his previous re
putation, but won a fresh laurel to his brow. 

Why need I allude to Wheaton? He too heard a confession. He had 
left his residence, thirty. five miles from Toronto, on business at Lock
port; arrived in Niagara; went to the dock; heard the prisoner, whom 
he had never before seen, nor since, make a confession; used no effort 
to cross the river; changed his mind; went right back home again, able 
to give no just reason for the change; no account of the business he so 
unaccountably left untouched, making a journey to ancl fro of one hundred 
and forty miles for nothing. vVhy speak of Anson, the wandering jour
neyman ? He too, just at break of day, in a room were no lights were 
burning, before an unknown audience, heard an unusual controversy, 
"which had done the greatest crime;" aDd heard too then and there the 
prisoner confess, brandishing a bloody pistol ;-a piece of information 
which slumbered in his mind three years for lack of "a convenient op
portunity to tell of it;" and was first communicated to the world on the day 
the witness rode eighteen miles express to make the prisoner's commit
ment by the examining magistrate sure. 

Such, gentlemen, is the evidence on which you are called to find a 
verdict of guilty. Much of it consists in declarations. If the prisoner 
be as communicative as he is represented to be-if he be as anxious to 
have the world know his participation in the affair of the Caroline, as the 
Attorney-General would have us suppose, and as we have ii right to be
lieve, if the evidence be true, it is a little remarkable that a more full and 
detailed account of the transaction cannot be procured. These alleged 
confessions run through a period of eleven months. His agency, you have 
been told, was prominent, and certainly there can be no complaint of want 
of frankness in his communications. Men of this kind have acquaintances, 
and are apt to narrate the transactions in which they have engaged, com
mencing at the beginning and going along step by step. Who ever heard 
of a man engaged in an event of great interest, producing high and deep 
excitement on both sides of the frontier, repeating one single sentence at 
all times and places, and never entering more fully into the history? It is 
incredible; it never did, it never can happen; it violates every law of human 
nature, every impulse of human vanity. Especially so, in a transaction like 
this. It was a deed calculated to strike-it was done amid danger-the pas
sage was in a swift current, almost on the slide of the rapids. Navy Island 
behind, the cataract below; one rod of sweep too much, to avoid the cannon 
of the former, had plunged the adventurers into the abyss of the latter. 
Rely upon it, if the prisoner be thus frank, and wcre engaged in the en
terprise, there are men on both sides of the frontier to whom he has 
spoken; told the whole story, how he got up the expedition, in which 
boat, and with whom he went and returned. How happens it there 
is none of these details? And yet, who does not see, who 110t feel, how 
infinitely stronger one such full relation would be than all the loose 
and casual repetitions of one single sentence, chance.dropped, nobody 
knows where, nobody can tell why? "Of all kinds of evidence," says 
Starkie, "that of extrajudicial and casual observations, is the weakest 
and most unsatisfactory. The necessity for caution cannot be too strong
lyand emphatically impressed, when particular expressions are detailed in 
evidence, which were uttered at a remote distance of time. Such evi
~ence is fabricated easily, contradicted with difficulty." Such is the lan-
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guage of the law on the subject of these declarations. And this is the 
case, if ever one arose, where these solemn cautions should be regarded. 

I have now gone over the case. By way of recapitulation, allow me to 
reverse the transaction-to place the murder in the parlor at Stamford, 
and the alibi on the Caroline at Schlosser. For in one or the other of 
these places the prisoner unquestionably was. Give the Attorney
General the proof, showing him at the former, the Morrisons conversing, 
supping, breakfasting with him; the time determined beyond question or 
cavil by their recollections not only, but by Press and his account book, 
by Stocking, McLean, Gilkinson, and Colonel Cameron. Add to this the 
depositions of the destroyers of the Caroline, denying that the prisoner 
was among them-witnesses all of clear intelligence and unsuspected 
integrity. Against proof so full, conclusive, overwhelming, what could 
avail the midnight visions and twilight fancies, and worse than questionable 
veracity of men like Drown, Corson, Caswell, Anson, Quinby, and 
Stevens? Could there be a doubt of guilt? If not, can there be a doubt 
of innocence now? 

I leave the cause. Deep anxiety and alarm for the result of this trial 
have been felt, but are felt no longer. There is now no danger of war, 
none even of disturbed foreign relations. Your duty is as delightful as it 
is easy; in giving liberty to an innocent man, you give repose to your 
country. I anticipate a resolute acquittal, which shall satisfy not only 
the crowds assembled around-not only public justice, but your own con
sciences now and through life, and bear the scrutiny of the dread hour of 
final account. 
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MR. SPENCER'S ADDRESS TO THE JURL 

May it please the Court-
GENTLEMEN OF THE JURY: It is the first time in my life that I have 

ever risen, having in my charge an important trial or defence, when 
I felt that the remaining duty of counsel, after the evidence was 
disclosed, was entirely a work of supererogation; and the conscious
ness that it is so really oppresses me. It seems to enenate the 
whole system, that circumstances like these should thus attend me, 
and that I should be obliged to detain a jury whose patience has 
been largely drawn upon, by commenting on evidence, when, in my 
deliberate judgment, the evidence has already convinced the under
standing of the jury; and their judgment is ripe to be pronounced. 
But in all this I may be mistaken. It is very possible that my con
victions of the evidence of McLeod's innocence are stronger than 
are yours, or those of any other person who has not been so inti
mately acquainted with the whole history of this case as I have 
been. It is because I have no right to remit any exertions which 
shall lead to the development of truth, and establish the innocence 
of McLeod, and the securing of your verdict of acquittal, that I 
will even now attempt to draw further on your patience, and submit 
such considerations as deserve to be reflected on by you; such as 
the case calls for, such as the prisoner has a right to demand, and 
such as our state and our common country may reasonably ex
pect of me. As I took occasion, gentlemen, to remark, in the open
ing of the defence, this case is one, as the evidence has now dis
closed it to be, of greater importance than almost any other ever 
brought before an American bar for trial. Cases involving the lives 
of individuals have at all times sufficient interest to awaken the 
deepest emotions of the human heart; but when we consider that 
this is a case involving other interests far beyond the life and death 
of McLeod, no man having an American heart, beating in an Amer
ican bosom, can fail to be alive to every consideration that shall 
lead him to a right conclusion; and equally as jurors and as Amer
ican citizens, I invoke your attention while I proceed to submit 
such considerations as I shall address to you. 

You, gentlemen, after all which shall be said to you on each side 
of this case, and after what his Honor the Judge shall feel it to be 
his duty to say to you in giving to you this case, will have charge 
of a great a,nd responsible duty; on you the whole question finally 
devolves, and to you will the country look for a proper verdict; 
and to yourselves, to your own consciences, to our common coun
try, and to our God, are you responsible for the verdict which you 
may give_ 

Your duty, until you come to your final deliberation, is that of a 
patient, attentive hearing, that you may rightly understand all that 
shall be said, and that you may properly appreciate all that shall be 
proved. Patience and attention are the first duties which you owe; 
and, afterward, a careful, deliberate, anxious, conscientious consid-
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eration of what has been submitted to your hearing; and when you 
retire to the jury-room for deliberation, then wi~l come the time 
when a responsibility, the first in imp~rtance, wIll ~evol~e upon 
you; and it may probably be the last m th~ long hfe whICh y~u 
may live. Our duty, gentlemen, as counsel, I,S ,altogether of a, dIf
ferent character; more ,perplexing, more excJlJng, more v~~a,tlOus, 
more trying than yours, save, perhaps, the final !esl?onslblhty, to 
which a jury may be called, In returnmg a verdIct In a, case hke 
this. I allude to this, gentlemen, only because some thIngs have 
occurred in the progress of this trial which I should have been ex
ceedinO"ly O'ratified to have avoided. It is very natural- it is very 
proper ~ that counsel on either side should feel, in respect to the 
case committed to their charge. It is fit and proper that the learn
ed counsel who conduct the prosecution for the government, should 
feel for the advancement of justice, It is natural that they should 
feel and believe the truth of the case which they spread be
fore a jury; and, so believing, it is natural that they should disb;-
lieve that set up for the prisoner. On the other hand, you WIll 
agree that it is equally natural and proper that the counsel for the 
accused, having bestowed that attention which their duty requires in 
the case, should have formed some opinion, or received some cer
tain and firm conviction, upon which they believe they can rely in 
the question involved. That they should feel thus is proper; be
lieving their own case to be the truth. This case, above all others, 
presents the alternative that they must believe everrthing on the 
other side to be utterly untrue and unfounded. Hence it will have 
been observed, in the progress of this trial, that there has been some 
little excitement of feeling; perhaps more than was necessary. 

Gentlemen of the jury, I hope you will be spared all your lives 
from any such excited feelings as have existed on this trial. You 
may well desire to be strangers to the anxiety which counsel must 
feel in the preparation of such a case as this. You may not be 
acquainted with the sleepless nights, and the anxious days, which 
attend the preparation of a case like this; and I assure you, gen
tlemen, it would anord you anything but pleasure, unless it be 
the ~leasure which, all m~st feel in the advancement of justice, 
and III the protectIOn of Illnocence. You may have observed, in 
the progress of this trial, in the examination of witnesses, that 
there seemed to be a want of kindness and charity toward those 
who have been called to sustain this prosecution; there may have 
been a rigor and a rigidi,ty of examination to which, perhaps, wit. 
nesses should not be subJected who appear here in obedience to the 
m~nd~te of t~e law. T~ese are sentiments which will naturally 
aflse III the mmds of a Jury; and under such circumstances wit. 
nesse,s always have the sympathy of a jury. It is right and p~oper 
tlpt It should b~ so ; t? that we ~o not object. When they seem 
to be treated WIth unkmdness, WIth asperity with rudeness it is 
natural that the sympathy of the jury should 'be excited in b~half 
of the witnesses, and that prej,udice should be excited against the 
counsel who resort to such a lme of duty. But if any such senti
ments as these have arisen in your minds, I ask you to find an apol-



MCLEon's TRIAL. 249 

ogy for counsel in the extraordinary case which has been presented 
for your consideration, and you will have less of sympathy for wit
nesses w:ho have come to swear against the prisoner and to take 
away .his life, than you would in other circumstances and on other 
occaSIOns. 

It is natural, gentlemen, too, that counsel for the prosecution 
should indulge in a firm belief, on the one hand, of the truth of a 
case the very opposite of ours, and that they should believe the ev
idence which they were to adduce to support and sustain the pros
ecution. They certainly did believe it, or they would not have 
been capable of introducing one single word of that evidence; and 
believing that, as they do, it is reasonable that they should manifest 
some degree of solicitude that it should stand forth unimpeached 
and uncontradicted, unless truth required it to be contradicted, and it 
was unworthy of belief by the jury who have finally to pass upon it. 
On the other hand, before I opened the defence in this case, I was 
not an entire stranger to its strength and merits; and it had not 
failed to work strongly on my mind a degree of conviction as to its 
truth, as strong as that entertained by the counsel for the prosecu
tion. And feeling, as I did, that our cause was the cause of truth, 
what followed! Why, necessarily, that the case for the prosecu
tion was the case of falsehood. Both cannot stand; and, in grap
pling for the mastery, one or the other must be overthrown; and 
your verdict must decide who, in this struggle, shall be overthrown, 
and who shall stand firm as the rock of ages-firm as truth itself
stand forth to the world sustained by the evidence upon which your 
verdict shall be founded. And believing, as I do, that ours is 
the cause of truth, I firmly believe that the cause of the prosecu
tion is untrue; and I am sorry to say, that I firmly believe a large 
portion of it is not only untrue, which implies mistake and misap
prehension, but I hope I shall not be suspected of a want of charity, 
when I say that I believe a large portion of the case is utterly false; 
and I desire the word to be understood in its legitimate and strong
est sense. I believe it is sought to be upheld by a combination of 
the rankest perjury that was ever brought into a court of justice 
since the sun shone on Christendom. 

This case, gentlemen, involves not only the life of a fellow-being, 
but the highest interests of two great nations, in the two hemi
spheres, which hold the first rank in all Christendom-one common 
people, speaking one common language; and the object of this 
prosecution is, to involve these two nations in a bloody war. Be
lieving this-and I doubt the power of my learned adversaries, able 
as they are, to convince me that such is not the character of the 
prosecution, and that such are not the reasons and the motives for 
its being brought-I confess frankly, I felt little charity for those 
who sought to take the life of McLeod. Such must be my apology 
for any feeling which may have been exhibited in conducting this 
defence. 

I took occasion, gentlemen of the jury, in opening this defence, 
to state to you that it wonld be twofold-the one founded entirely 
on the broad ground that the killing of Durfee was not murder in 
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any one-that by the law of nations, in the exertion of the public 
fo;ce of a co~ntry, those acting in obedienc~ to the comm~nd of 
their superiors, in the discharge of a duty whIch, from the Clrc?-m
stances of the case, seems to devolve upon them, .are not subject 
to arraignment and trial as murderers, though the dIscharge. of that 
duty be hostile in its nature, and calculated to d.estroy the lIfe ~f a 
fellow-being. That defence, gentlemen of the Jury, whether rrght 
or wrong-whether it would or w?uld .not have been en~irely con
clusive, if admitted-has, by the dIrectIOn of the learned Judge who 
presides over our deliberations, been exclude.d from our view.. Of 
that judgment it becomes not me to complam; I feel no desIre to 
complain in the progress of this trial. 

If the learned judge has been mistaken in the decision which he 
has pronounced, in excluding testimon~ which we in this argument 
cannot introduce, he cannot be said to have been mistaken without 
having some authority in his favor; it cannot be said it is other 
than an error which has arisen out of the opinions of those whose 
opinions of the law is binding and obligatory upon the judge who 
presides over us. I take occasion to allude to this point merely to 
say, that with that decision of the learned judge here, I am not dis
appointed. I had known him before-I had been in his court be
fore-I had known the habitual respect which he pays to the decis
ions of the Supreme Court of this State, and properly so. I have 
not, therefore, been disappointed, that his ruling has excluded this 
defence from your consideration. What then, gentlemen of the 
jury, remains 1 Are we without defence 1 As far as our Supreme 
Court have decided, though the Canadian territory had been in
vaded by a hostile army, which had established a provisional gov
ernment, and issued a proclamation inviting our subjects and citi
zens to come to their standard; and although a large band of 
American citizens had rallied to this standard; though our arsenals 
had been rifled of their contents; and though the arms of our coun
try had been gathered and collected-batteries erected and opened 
upon the Canadian main; yet, if the subjects of Canada thought fit 
to exert their power to overthrow this enemy, and in the exertion 
of that power dared to put their feet on our soil, they were tres
passers; and if they dared to take the life of an American citizen, 
they were murderers. Although, I say, the Supreme Court of the 
State of New York have thus decided, have they swept from our 
possession every defence which can be relied upon for the safe de
liverance of McLeod from the bonds which he now endures 1 No 
gentlemen, there is yet another remaining; and it only remains fo; 
me to say on this branch of the subject-and I desire it to be un
derstood as well here as everywhere else-that I have no belief no 
confidence, in the doctrine of the Supreme Court which have been 
promulgated in. this case. ~ ~hall re~pect it-I shall abide by it
and I shall abIde the deCISIon of hIS honor here; but if needs 
be, I have taken the precaution to be able to review th~ decision 
of his honor here, and to secure the right which will enable me 
to review the decision of the Supreme Court elsewhere so that in 
the event of McLeod's conviction, if the Supreme Court have b~en 
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mistaken-if that decision should not be in accordance with the 
law of the land, it may be reversed, and that established which I 
believe to be the law of the land-namely, that where there was 
such a war being carried on, between the British Government and 
those who waged it on our side of the waters, the British Govern
ment might properly exert its power to put down that war, and that 
those who acted in obedience to the orders of that government, 
discharged their duty as faithful subjects and citizens, and are not 
murderers. 

I desire it to be understood here, in this court-house, and by this 
audience, as well as in this nation, and throughout Christendom
for our doings interest all Christendom-that I do, with all due re
spect to the Supreme Court of the State of New York, as a mem
ber of the bar of the State of New York, protest against the doc
trine which has been promulgated as the law of the land. It is not 
the law of nations-it is not the law of reason-and I, for one, never 
will submit to it so long as it may be necessary to contend against 
it for the safety of McLeod. On this trial I submit to it-I will 
abide by it ;-i will submit, so far as this trial is concerned, without 
complaint and without murmur; and I only now refer to that 
doctrine of the Supreme Court Qf the State, to express my regret 
that it should be sent forth as a doctrine springing out of the law of 
nations, as belligerents in the affairs of war. The remaining 
ground of defence is that to which I secondly alluded on opening 
our defence to you. It is one of common occurrence, and may as 
naturally arise in a case of murder as in any other. Sometimes the 
books say it is a defence of some suspicion. And we will see what 
suspicions rest upon this part of the case, before· we close the re
marks which we have proposed to submit to your consideration. 
And the books also say, when it is established, it is perfectly con
clusive. 

His honor has listened, I doubt not, to this portion of the evi
dence with all the attention and solicitude which his duty calls upon 
him to bestow; and this portion of the defence his honor will tell 
you you must alone regard, and he will take pains to exclude from 
your minds any consideration which can influence your verdict, 
growing out of the law of nations. Of that I shall make no com
plaint. When you advance to the question as to the truth of the 
alibi, for, as the opinion of the Supreme Court is understood by hiE 
honor, it becomes his duty to charge you not to look at the law of 
nations at all,---you will look beyond that, and inquire carefully 
and seek diligently: for the truth as it shall exist in other portions 
of the defence; and when you have found it, you, gentlemen, will 
embrace it-yes, gentlemen, you will embrace the truth in this case 
as a treasure, and regard it as apples of gold in pictures of silver; 
for, if ever it were desirable that truth should be found, it is now,
that you may know where your duty lies. 

The true question for your determination is, where was the pris
oner at ,the bar on the night of the 29th of December, 18371 If, .as 
it has been proved on the part of the prosecution, he was at ChIp
pewa, after we took him from there-if he made a portion of the 
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attacking party-if he was one who boarded the Caroline at the 
dead hour of midnight-though his hand dealt not the death-blo~, 
or the pistol which he held seni not forth the deadly bullet-yet, If 
Durfee uceived his death it is murder, and all those who were 
enO"aged in the enterpris~ are implicated. You are to inquire 
whbere in reality, was McLeod at that time 1 Had he the honor or 
the disO"race to be engaged in that expedition 1 If he had, then, 
under the law as applied to tbis case, I confess it will be your duty 
to find a verdict of guilty. When I make this confession, I must 
be understood as referring to the law as it has been laid down and 
established by one of the higher tribunals of the State with refer
ence to this case, but not as I believe it exists in the firm and un
shaken principles of the law of nations. This case, gentlemen, 
presents some features of great peculiarity, to which allusion 
should be made, and which you should fully understand and proper
ly appreciate. 

It is, that, from the beginning, as I have before had occasion to 
mention, long before the trial commenced, nay, nearly a year ago the 
main features of our defence, with nearly every attending circum
stance were fully and perfectly known to the counsel for the prosecu
tion; not indeed to the learned gentleman who now has it in charge, 
but to the Counsel for the people. 

And further, gentlemen, long since-a month ago, or nearly a 
month ago-our defence as far as respects the evidence which we 
have produced from witnesses in Canada-so far as respects our 
evidence taken by commission, was fully and perfectly known-al
though generally speaking such evidence should be known to our
selves only; in cases of a high criminal nature especi(tlly. Yet have 
we been driven to exhibit to the world as well as to tlie counsel 
for the prosecution, long ago, almost every word of that evidence 
-almost every word of our defence disclosing every minute linea
ment of our defence as it has been spread out before you. These 
depositions were in the hands of our learned adversaries days and 
days before their witnesses were produced upon the stand here to 
be sworn; and every word of those depositions had been read, (or 
else our learned adversaries have failed to do their duty, which we 
do not charge upon them in this instance,) and what has been the 
result 1 

Everyone of those witnesses produced on the part of the govern
ment has had conferences with the learned counsel day after day, and 
night after night; and they have had these conferences with others 
also;. with the counsel it was no more than was fit and proper, to be 
s~re It was the business of counsel to have a previous examination of 
wItnesses: and if they had brought them forward without first 
ascertaining what their witnesses would prove, I should have 
no hesitation in saying that they were guilty of a dereliction of du
ty.' but I have .no such belief.-If I had brought forward witnesses 
Wlt~O?t knowmg what they would testify, I would blush at the 
om~sslOn of an i~portant duty. N either of us I trust have 
o~ltted that port.lOn .of our duty. This becomes a high responsi
bIlIty of counsel III trIals of this character and importance; but I 
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allude, gentlemen of the jury, to the fact that the witnesses for the 
prosecution have been conversed with by other persons than their 
counsel; I am well convinced of this fact. 

This trial has not gone forward without having eyes open to see 
abroad, without having ears open to hear; and I have reason to be
lieve that there have been what may be called committee·rooms in 
this city, where those witnesses have congregated, and where they 
have had read to them, if unable to read themselves, from time to 
time, a report of the evidence which had been given in the case, and 
where they have had their minds prepared for the part which they 
themselves were about to take in the case. And you may be assured 
there was not one of those witnesses who had not a full knowledge 
of everything material in the depositions from Canada. I do not 
believe that the Attorney General or anyone in this city has done it, 
but do you suppose that the learned Attorney General for the State 
of New York, that the District Attorney for the tounty of Niagara; 
that the District Attorney for the county of Oneida, and the learn. 
ed counsel from Buffalo, who was himself one of the committee 
of vigilance-do you suppose that these are the only pe£sons enga· 
ged as counsel to uphold this prosecution-do you suppose that they 
are the only four engaged in upholding this prosecution 1 If you do 
I desire that such a misconception should be removed from your 
minds. These four gentlemen, learned, able, and eloquent as they 
are, are but the corporal's guard of the army of conductors of the 
prosecution, which spreads itself from one of the frontier to the 
other. 

Generals, colonels, captains, soldiers, all have lent their aiel here 
and their missives have been sent forth in all directions.-The post· 
office department has been made subservient to their purposes; Ee
cret communications have been successfully kept up, and no effort 
has been left unexerted which was calculated to secure the convic· 
tion of McLeod-and for what 1 Not, certainly, that they desire 
the blood of an innocent man should be shed on the scaffold, but that 
the two countries should be involved in war, and that these persons 
who cannot on account of their offences return to their own country, 
may by that means be ena bled again to enter Canada, though not as 
the vanguard, yet as the rearguard of an American army, for the 
purpose of wresting it from British dominion. 

How does it happen, if this be not true, that fresh witnesses 
spring up on all sides like hydras, gathering fresh strength as the 
cause proceeds 1 I do not speak without authority; for after the 
evidence was closed, and the learned Attorney for the District of 
Niagara was about to leave, I desired him, in all frankness, to declare 
what witnesses, who appeared on this trial, ever appeared on any 
former occasion, when the case was under examinatIon. And he 
was conJpelled to acknowledge that tbey were exceedingly few com
pared with the whole number. How then, gentlemen, does it hap
pen that in every successive movement of this trial, new witnesses 
spring up 1 if it be not tbat an army such as I have mentioned are at 
work-not for the purpose of eliciting truth, but of aggregating 
falsehood, till they add so much weight to falsehood itself as to 
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give it an overwhelming power to crush the truth in its onward pro
gress. 

Why, gentlemen, we have not been ~nmindful of. who has been 
slVorn on former occasions; there was III the first mstanee an ex
amination before Squire Bell,-nay, I will go farther back, to the 
time when witnesses appeared before the g.rand jury of the ~ounty 
of Nino-ara, in 1838, shortly after the burnmg of the CarolIne, to 
charrre'" certain persons, residents of Canada, with the offence. We 
have"'been furnished with a copy of the testimony on that occasion. 
There was also an examination before Judge Bowen of the county 
of Niarrara. You have heard, I dare say, gentlemen, of these ex
aminations, and of the names of the five witnesses who gave testi
mony on those occasions. But here, gentlemen, we have had a 
cloud of witnesses-thirty-three have been examined on this trial
and in the nature of their testimony there has been a great and 
radical ch:mge. And think you that these thirty-three who have 
been examined on the part of the government compose the whole 
army 1 vVhy, gentlemen, there is a corps de reserve, which far out
numbers all who have been brought forward into immediate action 
in the fighting of this battle, This intelligence came to our knowl
edge long ago, it was legitimately within our possession, and we 
have come up to it in our preparation, although our learned adver
saries never condescended to declare to us who their witnesses were. 

The learned counsel for the prosecution' have withheld all knowl
edge of what witnesses were before the grand jury at Niagara. 

The ATTORNEY GENERAL-I am sure the learned counsel does not 
mean to represent that the names of our witnesses were withheld 
from him. The names of those who were sworn before the grand 
jury were communicated to Mr. Bradley. 

Mr. SPENCER-Yes, they were communicated at a very late day 
to Mr. Bradley. The complaint is, that few of the witnesses pro
duced here are those of whom we have any knowledge. 

Upon those examinations before Squire Bell and Judge Bowen, 
~ere the principal witnesses to prove the alibi. They were exam
l?ed a~d though not so fully nor so carefully, as in a court of jus
tice, ~tlll, they gave the leading features of the case as it exists on 
our s.lde, and so strong was the evidence before Judge Bowen, 
sho,",:mg that McLeod had no participation in the affair, that he de
termm~d to release him on his recognizance for his appearance. 
BU.t a~ I.t happens in that district of the country, an appeal lies from 
1 Jud~CIal officer to a popular assembly. Thank heaven, we have 
ao ev~den~e that such a,n appeal will be brought here, or if brought, 
that It wIll be enter,tamed. No artillery or martial music, will be 
brought here-no artillery, will be planted in front of the prison
door to coerce us in our decision-no midnight mob assembled to 
the not f . I . h h :s 0 ~arha mUSIC, as t e power to exert an influence over 
our deliberations! 

You ha,:e an easier ~uty to ~er.form than had Judge Bowen on 
that occaS1On. You w.Ill have It m ypur power to open the prison
doors, ~nd set t?e c.aphve free; if in your deliberate judgments, you 
determme that JustIce requhes that you should do so, without fear 
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of popular tumult: and it is your duty-justice requires it, withont 
the fear of outrage from the populace assembled for the purpos~ of 
murder and rapine. You will be able to render your verdict as the 
result of your deliberate considerations-you will not feel yourselves 
called upon as did that high functionary, to apologise for the de
liberate judgment whIch you have formed. No, gentlemen, Utica, 
Oneida, New York, America, itself, I hope, will be saved from an
other exhibition so disgraceful to OUf country and our laws. 

Thus, gentlemen, you perceive that, from the beginning, the op
posite counsel have been possessed of our whole case, and every 
witness has been well informed of it, and I challenge any man of 
ordinary capacity, to wink so hard as not to see that these witnesses 
have shaped and framed their testimony in conformity to the case. 

They knew the exact time when our testimony takes McLeod 
from Chippewa, and returns him there; they knew full well the 
testimony which fills up the intermediate space from the moment 
when he left Chippewa, until he returned there again. And hence 
the whole strength of the prosecution has been brought to show 
that our testimony is false, and cor.jured up for the sake of saving 
the life of an individual; while on the other hand, the evidence on 
the part of the prosecution is true as holy writ. These witnesses 
from the ends of the earth, come like angels of heaven to speak the 
truth, as if the light of heaven was, by their voices, to be reflected 
upon the case before you, and you are not to doubt that it is all 
true. If so, take it, and give your verdict, and answer to your 
country for the consequences. 

But if I do not mistake the evidence, and my own feeble powers 
in unr!ivelling evidence, I shall be able to show. you that it has been 
made up of the blackest perjury that was ever brought to bear upon 
a trial. Indulge me, gentlemen, in another channel of remark, be
fore I come to the unpleasant duty of examining these witnesses 
one by one. It is, gentlemen-and it is not the first time that I have 
said it-that there can be no truth whatever in th~ one side or the 
other of this case. It presents a singular instance that it is impos
sible for human ingenuity to reconcile that both are true, or both 
may be believed to be true, so as to furnish an apology for w~tness
es who have been brought to sustain one side or the other-it is 
impossible. 

To Him alone who gave us our existence, can be ascribed the at
tribute of ubiquity. While tabernacled in clay, we are limited to a 
single spot at the same instant of time. No man is able, while thus 
living, to be at Chippewa and at Stamford at the same moment. 
McLeod was not at Stamford at all, if he had the slightest par
ticipation in the destruction of the Caroline, or in taking the life of 
Durfee. He was not at Chippewa on the night of the 29th of De
cember, 1837, if he were at Stamford, as we maintain he was. It 
follows, therefore, gentlemen of the jury, that, painful as must be 
the duty, you cannot escape its discharge; you must find that ei
ther the one side or the other of the evidence which has been ad
duced before you is utterly false-a sheer fabrication, got up to 
answer the purposes of the present trial. Now, gentlemen, allow 
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me to ask wIrat motive could there be, for the witnesses on the 
part of the defence, to come forward and. !abri~ate false~oods, 
white on the other hand, you have seen exhibited In those wItness
es a:ain and again, motives strong in death, to give success to this 
pr~s~cution, that their.o~'n darling object ~f involving our ~ountry 
in a war with Great Bntam may be accomplished. I charge It upon 
them unhesitatingly. 'Vith few exceptions, if any, I believe, most 
solemnly, that they are everyone of them ~:mgaged in.the en~erprise 
which by many has been called the patrIOt enterprIse, wInch has 
heen undertaken to get up a war and carry it into Canada. All their 
witnesses are of this character and description; if there are any 
exceptions they do not occur to me at this moment. Many of them 
are members of those secret lodges, of whose objects and purposes 
we are ignorant. And I am not addressing men who can inform 
me of their objects. They themselves know, and they keep the se
crets, except so far as their public exhibitions disclose them. Bound 
by frightful oaths to act in concert for the accomplishment of that 
~hich~ they dare not disclose, for fear of being subjected to punish
ment by the laws, they certainly cannot complain of us if we judge 
of them by their fruits. And what are those fruits 1 In the first 
place, the contribution of money, which is the sinew of war, to carry 
on their unholy purposes; next, the contribution of personal ser
vices, encountering danger, and cold, and hunger; also the contri
bution of food and raiment, munitions of war- every species of ma
terial necessary to carryon war against our neighbors. 

All this has been done by these men who compose these secret 
societies. Can you desire to have stronger evidence than the very 
secrecy of their proceedings. These men dare not give publicity 
to their doings; but they are kept a profound secret, under the 
sanction of an unholy oath. Does yirtue, truth, and true honesty 
and patriotism, require this: that a man's motives should be buried 
in the dark, or locked up in impenetrable obscurity 1 No, gentle
men; virtue and honesty need no concealment. A virtuous action 
may be performed, without putting him who pp.rformed it to the 
blush-without exciting one uneasy moment. But these men take 
the witness-stand, and on their oaths declare that they dare not con
fe~s the nat?r~ of their so.ciety's oaths, for fear it should expose 
them to a cflmillal prosecutIOn; and yet they expect to obtain cre
~ence from an intelligent jury! Tell it not in Gath; publish it not 
In the streets of Askelon ! 

No 8uch thing will ever find belief in the honest heart of an in
telligent ~a? Th.ese men, g~nt]emen, who have, by their oaths 
and assoclatlOns,.gl."en protectIOn and security to a notorious felon 
who, after convlctl?n, had escaped from punishment before he 
reached the ,state-pnson, take. the stand and declare that they dare 
not. confess.lt, and yet come mto.a court ~f justice, and ask you to 
belIeve their st?ry. Yes, the witness 'Vllson, who kept the ferry, 
not across the nver Styx, but across the Niagara and who man
aged, not Charon's boats, but his own, could O"iy~ free passaO"e to 
the felon ~ett, t~Jat he might burn and destroy the property {)f the 
peaceable mhabltants; that he might murder the lamented Usher; 
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that he might destroy the monument of Sir Isaac Brock; that he 
might set fire to steamboats, and destroy the lives of innocent per
sons. But alas! that celebrated captain-general in the army of the 
prosecution has been lost to them, and they have bitterly felt the sting 
of their mortification. These are the witnesses; these are the con
stituent parts of that gallant and virtuous combination of heroes, 
who come forward to take away the life of an innocent man, think
ing to claim belief from an intelligent jury. I am, gentlemen of the 
jury, really at a loss to determine what I ought to do with respect 
to the duty which lowe to this cause and to you. Ordinarily, I 
should feel called upon to enter minutely into the evidence which 
has been given to uphold the prosecution. But so much time has 
been consumed-so many draughts have been m~de upon your pa
tience, that I hardly dare enter into the thankless office of com
menting on the evidence of the witnesses seriatim. But not being' 
able, gentlemen, to discover, among you twelve, though some of 
you are well known to me, any window which opens a view to 
your hearts, and as long as there is a shadow of a possibility that 
you are not fully satisfied, I shall feel compelled to proceed, that no 
shadow of doubt may remain. 

I will promise you as much brevity as I am able, in examining a 
few witnesses, until I come to those who connect ~lcLeod with the 
transaction. I shall dispose of the whole at a glance, who were 
connected with the steamboat at the time of its destruction. It is 
enough, in thus glancing, to say that they came here with no in
tention to disclose fully and fairly the whole truth. 

Take the first witness, Wells: Did he come here with an honest 
intention, and freely and frankly give you the honest truth, the 
whole truth, and nothing but the truth 1 Upon his direct examina
tion, it appeared that his only purpose, in fitting out his boat, was 
for the sake of private gain, giving a little scope to the enterprise 
which naturally dIstinguishes an eastern man-an enterprise under
taken for his own individual emolument. 

Such, gentlemen, was the plausible appearance of this witness's 
testimony on his direct examination. Was this true, or was it 
false 1 You saw with what reluctance he admitted one fact after 
another in his cross-examination. He sturted from Buffalo with 
this steamer, of which he was the owner, his crew consisting of a 
negro and a boy, and so exceedingly enamored was he of the move
ment of the machinery, that he stood gazing in silence; and it is 
surprising that he had not, while beholding with such intense inter
est the wonderful operations of the engine, been converted into a 
statue, or like Lot's wife, into a pillar of salt. Before he l\lft the 
stand, a few facts leaked out, like rain-drops after a long drought, 
and those facts were quite sufficient to overthrow the whole of his 
direct testimony. He stands utterly impeached and convicted of 
direct perjury. 

When a man takes an oath, he swears that he will tell the whol," 
truth; and when his direct examination closed, he had not told the 
hundredth part of the material truth. Because, first when he stated 
that his resolution was to carry passengers .and freight, he intended 
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to communicate the idea to the jury that ordinary freight and pas
sengers were meant. But did he mean that 1 i~ he d!d, then the 
whole of his testimony is as false as the Koran; If he d,l.d not !llea.n 
that, he was guilty of a prevarication which should (\Iscr~dlt his 
whole testimony. Either way he is upon the horns of a dilemma. 
But it came out that he had carried upward of one hundred armed 
men-[where was the evidence of that 1 said the ~ttorney-Gene!aIJ 
-and it turns out, also, that before he brought hIs steamboat mto 
the employment at all, he. went to the Island, saw Gene~'al Van 
Rensselaer, Colonel :\'lcKenzle, &c.) and the result was, the fittmg out 
the boat for the sen'ice of the Navy Islanders; and he was, besides, 
referred to the executive committee, composed of thirteen, which 
is spoken of as having a commissary, secretary, and ~hairman, in 
Buffalo; to these he was referred to conclude the detaIls of the ar· 
rangements. In the early part of the examination he knew nothing 
of a bond of indemnity; but it ultimately turned out that there was to 
be a bond signed by twenty of the executive committee, and it was 
at last actually sigm~d by five of them. What was the intention of 
this bond 1 To indemnify Mr. Wells for the expense of cutting out 
and repairing his boat, and against all risks to. which his employ. 
ment in the service of the brigands would expose him. This W[lS 

the bond which should have been furnished by this committee of 
~afety, who had the honor of being commissioners between the IsI, 
anders and this contracting party. This is their first witness. Let 
him be taken as a specimen of the whole; and see if you cannot 
discover reasons and motives enough, on the part of those on board 
the boat, for describing their dangers and perils with a little more 
coloring than the truth would warrant. 

I will pass over a few of the succeeding witnesses, and will ex
amine with a little minuteness, though it has already been done 
with much ability by my learned associate, the evidence of those 
witnesses who connect this affilir with the killing of Durfee. And 
that there may be no confusion in the matter, we will take them up 
as they were called; and while considering this, we will f;how 
that everyone of these witnesses knew perfectly well all the pur
poses of the enterprise. Let us examine and see how their testi
mony reads. Mr. Spencer here recapitulated the evidence of Philo 
Smith, of Caswell, and of Corson, and added, all these witnesses 
have been acting in concert. One of these was the witness 
who put the anxious question to the other, "Will the evidence 
taken by commission overthrow that taken upon the stand 1" 
The ~ar.tender of Smith says, he "saw McLeod only once that 
evelllng, and that was at the place where the rails were burninO'. 
After the Caroline was on fire he saw two or three boats come in~o 
th~ cut, and having some friends in the boats, he ran down to the 
mIll where the three boats landed." 

Now mark, gentlemen, three boats came in-three landed; he 
h~d some acquaintances on board, you recollect, and he came within 
eIght or ten feet, where he saw that McLeod was one of them. 
From there he went to Davis's tavern with the party and the wit
ness then says, they were debating in front of the t~vern whether 
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they would go in and take something to drink. But all this time 
he had not broken silence; and then we have the singular fact of 
the soldiers' saying, "No, we'll not go in here, we have our bar
tender with us; we will go back and have somethinO' at Philo 
Smith's." 0 

These three or four or five soldiers then separated from their par
ty, and went home with the witness to take something to drink. 
But the witness does not stop here. vVhy not 1 I will give you 
the reason-first, because the darkness of the night would greatly 
weaken his statement, as there might have been a little doubt about 
identifying the prisoner. He goes on to say, that he saw McLeod 
the next morning about daylight, and speaks of his being wounded. 
Smith's tavern, he says, is on one side of the public square, and 
Davis' on the other, at six or eight rods distance. VVitness looked 
out, he says, and saw McLeod across the square, and recoO'nized 
him. But when he went over to speak to him he was gonbe, and 
could nowhere be found, although the witness sought him carefully 
(perhaps not with tears) i-he did not afterward find him, or see 
him at all that morning. This Samuel Drown is the same man who, 
when he was summoned last winter to go to Lockport to give evi
dence, said he knew nothing which could beneficially affect either 
McLeod or the people, and for that reason refused to go. And now 
what is his evidence produced for,-to satisfy your minds that Mc
Leod was at Chippewa-thai he was in the boats which formed the 
expedition. 

This is the same Drown who now tells you that he saw McLeod 
first by the light of the beacon; that he came within eight or ten 
feet of him at the boat; and in the darkness of midnight, and in 
the shade of those willow trees, his vision was such, that he asks 
you now to say upon oath that McLeod was the man he saw there, 
and that therefore you should hang him. He asks you to believe 
that he looked out in the gray of the morning and saw McLeod; 
and he wants you to believe, also, that he was not at Stamford, and 
not being there, that you should hang him, on the oath of this same 
Samuel Drown. Is this the testimony upon which to find a man 
guilty of a capital offencel 

It is enough, if true, I will admit, and the Attorney General 
might have abandoned all other proof. But, gentlemen, we main
tain that this Samuel Drown cannot command your belief. It 
is a singular fact, but so, by the eternal laws of our creation, will 
the fact always remain, that when a witness comes forward and 
commits a wilful perjury, he never covers the whole ground
never. He will always have some awkward feature in it, which 
might, by perjury, as well be supplied as not. A man committing 
perjury has unlimited means at his command-he will avail himself 
of some known alid admitted circumstance which he can speak of 
and which will prove to be true, and with this he will connect the 
falsehood. Now what is the reason of this 1 I will furnish you 
with the best reason I am able, after several years' experience in the 
trial of causes~ I say it with humiliation, but we never witness the 
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sitting of a court for the trial of causes, where we do not witness 
deliberate perjury. You need not be surprised then, gentlemen, 
that there should -be perjury upon this trial. The reason is this: 
as to the omission to fill up the given niche, it affords an opportu
nity to the learned counsel to say, why, would it not have been just 
as easy to fill up that niche 1 He has therefore furnished you an argu
ment that he has not been guilty of perjury. This, gentlemen, is 
one of the subterfuges to which felons resort, in order to lay hold 
on public confidence and command belief. If he speak as to one 
important fact which is corroborated by others, so much of his story 
is true, and having told the truth with regard to one circumstance, 
he argues that it is reasonable to presume that the rest of the story 
is true also. These :lfe the ordinary supports which a perjured 
witness will always call to his aid, in order to command belief. 
How is it with regard to the testimony of Samuel Drown 1 It is 
perfectly true there were boats which passed through the cut and 
went up the Niagara River, and it is also true that a part of the ex
pedition came up to Davis' tavern afterward. Though there is a 
discrepancy as to the number of boats, and it would also have been 
as easy for him to state that he saw McLeod at Davis' the next 
morning, as to say that he saw him across the public square, leaving 
something to be supplied by other witnesses. I pronounce the whole 
Df this testimony to be, in my deliberate judgment, a sheer fabri
cation. 

N ow with respect to Corson. He begins by saying that he saw 
McLeod at Macklem's at four o'clock in the afternoon. Well, we 
have no evidence to show that this may not be true, but see how he 
alludes to this circumstance to give plausibility to his story, and 
obtain for it credence. He has failed to mention a single human 
being who was with him at Macklem's store to witness the interview 
of which he speaks. Why does he bring in the names of Drew. 
Mosier, and Usher 1 He speaks of the unfortunate Usher who, a 
year afterward was murdered at midnight, at his own door, as you 
have all heard-a man who was understood to be one of the party 
engaged in taking the Caroline, and who, for that reason, paid the 
forfeit of his life to the midnight assassin, when he rose from his 
bed to answer the call of a voice which he knew to be that of his 
neighbor. This Usher was vouched as one who was preS&nt upon 
the expedition. Mosier was vouched as another, and Drew as an
other, in this man's testimony; and why 1 because he saw these 
persons in Macklem's store in conversation with McLeod. Now 
what would he have you believe from this l1nsupported testimony 1 
\Vhy, he would wish to fasten llpon your hearts and understandings 
the conviction that McLeod was a partaker in that enterprise, be
cause he swears that he saw him engaged in confidential conversa
tion with those men, who confessedly formed a part in it. Is not 
this his expectation 1 Surely it is. And yet you will have to form 
this conclusion against the united testimony of McNab, who com
manded the performance of the act; of Drew, who executed it, in 
obedience to that command; and of Harris, who acted under the 
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directions of captain Drew. And you must recollect the parties 
were in a public store contemplating a project which required se
erecy to insure its success. And you are called on to believe that 
men so engaged would publish on the house-tops the subject of 
their consultation. Gentlemen, I give you my full assent to believe, 
if you are able, the .statements of Isaac P. Corson. Then he says, 
he saw ~cL~od agam on the 29th of December, in the evening. 
,Veil, I mqUired what pretence he had to know. He said he met 
him at the door. The man he met coming from the light he croing 
toward it. Well, it would have been easy to say that he ~ent' over 
to Davis' and saw him there, and spoke to him; this would have 
been just as easy, but it would have been more suspicious. To say 
he met him at the door, seems exceedingly honest, it is this plan 
which every man guilty of perjury would adopt to give credibility to 
his story. He stated also, that he saw him again the next morning, 
amid a crowd of persons, and heard him say he had killed one or 
two damned Yankees. He could see at this time only McLeod, al
though there were a number of persons present, and he could hear 
only what was said by McLeod, and no one else. Now, this looks 
very like fitting the evidence to the case. It was important to find 
a witness who would swear to a good deal of materiality. Unfor
tunately he cannot. speak as to what anyone said but McLeod, 
of whom, he could see only the head and shoulders projecting 
above the crowd. 

Now gentlemen tnere is another matter which is worthy of some 
note, this same Isaac P. Corson testified at a later period of his cross 
examination that he had heard of the arrest of McLeod, and of his 
examination before Squire Bell, in October or December, 1840, and 
it so happened that it was November; and he knew abc that McLeod 
was brought before Judge Bowen by habeas corpus for examina
tion, with a view to his release, and during all this time this 
witness never opened his lips with respect to what he knew. The 
examination lasted several days in succession; it was during that 
examination that Defield, made his attempt to impeach the testi
monyof the Monisons. "I knew the whole transaction, but I l{ept 
it to myself," says the witness. And why? " Oh ! because I am not 
in the habit of speaking of such things," such is the testimony of 
this ·infamous --- I beg pardon gentlemen, I will not allow 
myself to make use of that expression, however, just and applicable 
it may be; it escaped me unguardedly. He says that McLeod had 
confessed that he was one of those who had set on foot and assisted 
in the enterprise. 

I ask you gentlemen, if you can give any credence to Corson, who 
can give such a relation as this 1 This shows the importance of 
crosS examination, though it may seem to be rigid and unkind, it 
shows that these are witnesses who call for no very great exercise 
of charity or kindness towards them. These overwhelmning and 
contradictory facts were drawn out on the cross examination. 

But this is not all, there is another circumstance of impeachment 
of the witness, wherein he stands impeached, in the very witness's 
stand in our presence. I was desirous of knowing whether he 
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would venture to name any other person who was present, and who 
saw what he saw; and after a good deal of scrutiny-a goo~ deal of 
pressing (for ~e had t.o be .brought to the scratch several tImes, he 
was so skilful III dodgmg, hke the race horse hard to be brought to the 
startino- post, but when once engaged in the race pursuing it with 
pleasu;e), upon being at last brought to .the mark. He says, "It 
occurs to me at this moment, for the first tIme, that Mr. Caswell was 
there." 

I do not know whether any of you regarded this witness as I 
did, and if you did not it was no dereliction of duty, though I hope 
some of you did notice it, but my own conviction was that every 
word he uttered was rank perjury. You will have noticed how sud
denly it flashed across his mind for the first time that Caswell was 
there, while it appears from his subsequent acknowledgment that 
he has since conversed with Caswell as to the particular day when 
these occurences took place and yet he told you on that stand, that 
then for the first time it occurred to him that Caswell was there. 

Gentlemen I will apply to this witness, the old adage Falsus in uno 
falsus in omnibus, which means, that falsehood in one particular 
throws discredit upon the whole. If he is unworthy of confidence 
in one particular he is in all-a liar is not to be belieyed even when 
he speaks the truth. This witness-and the remark applies to ma
ny-was at a loss to tell how the people found out that he knew any 
thing about the case, but this is a point of no great consequence. I 
will now dismiss this same Isaac P. Corson as one of the colleagues 
of Caswell and the two Smiths, who could not do better than adopt 
for their motto" united we stand, divided we fall," but whether we 
consider their testimony together or separately, I believe it will not 
be considered worthy of belief. 

Let us next come to Charles Parke, he was bar tender for Davis, 
and consequently had good opportunities of knowing whether Mc 
Leod lVas there; and yet he was exceedingly cautious. He saw 
McLeod in the afternoon, cannot tell the hour, and saw him again 
in the evening. You have the statement of McLeod himself that 
he went to bed at about three o'clock, and Davis also states that he 
went to beel about three o'clock. But this witness makes the time 
of his getting up a little later than the others do, so as to make it dif
ficult for him to get to Stamford. At this point Mr. Press takes him 
to Stamford. Three quarters of an hour afterwards this man saw him 
at the cut at Chippewa. Now either Press has uttered a deliberate 
falsehood, orthis same Charles Parke is perjured; about this there 
is no mistake. 

He says he thinks McLeod got into one of the boats and proceed
ed up the ri\'er three quarters of a mile; nearly opposite Navy Is
land -witness remained there an hour or two upon the bank of the 
river and then returned and went to bed. Well, do you suppose, 
whether he was there or not, that he was ignorant of what was done 
-of the fa.'~t that the boats after they left the Chippewa were to\\,
ed up the rIver 1 He knew precisely what the testimony of four
t~en or ~fteen other witnesses was, upon this point, and 'he made 
hIS testimony to square with theirs. Now, the next morning he saw 
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McLeod and saw him also through every part of the day. Well, this 
was not necessary, because our own witness brought him back the 
next day. His next statement is that at sunrise or a little later he 
again saw McLeod in the public square at Chippewa with a sword 
by his side, he could not say that anyone was with him, nor did he 
hear him say anything. Now is it very likely that he should have 
seen McLeod alone with a sword by his side at that early hour in the 
morning 1 If YOIl believe this story you will have to disbelieve our 
whole case; if you doubt it a little the witness cannot complain, after 
you have heard a little more which will appeal' in the sequel. 

He says he afterwards heard McLeod boast of having tal,en part 
in the expedition. I, gentlemen of the jury, standing in my place 
as counsel for McLeod, authorized by him, take upon myself to say 
that he never made any such boast. vVhen these statements have 
appeared from time to time in the public prints, McLeod has said 
"Can it be possible that they should suppose I am so very a fool 
as to boast of having had a part in this matter, when every person 
living along the frontier knows I had nothing to do with it1" If he 
had boasted of it on this side of the line \vould the evidence not 
have been brought forward here on the part of the prosecution '1 
But if he boasted of it on the Canada side of the Niagara river he 
would have been guilty of the most arrant folly! I have had to in
terpose my authority to prevent ]\I[ cLeod from contradicting 
through the public prints, these absurd statements. I represented 
to him that it would be much better to allow the trial to exculpate 
him from the folly which had been imputed to him of boasting of 
an achievement in which he had no share, and at a place too where 
it was perfectly well known that he had nothing to dowith it. 

There is another circumstance regarding this witness, Charles 
Parke, to which I would desire to direct your attention. You wil! 
recollect that he lives seventeen miles up the Chippewa, and he 
wished to give you to understand that he came here reluctantly; 
that emissaries were stationed to watch his entrance within the lim
its and jurisdiction of the State of N ew York; and when, at last, 
he was surprised and caught at Buffalo, and subpcenaed to come 
here, he went to Mr. Hawley to ascertain whether he would be 
compelled to go, and was told, that unless he consented to go, 
measures would be taken to compel him. 

Now it strikes me, gentlemen, that there was no want of under
standing on the part of this witness. He knew perfectly well, that 
however potent the arm of the law is within the jurisdiction of our 
courts, that it could not have reached him, if he had gone home. I 
do not believe a word that Parke has said. He was a bar-tender; 
and he represents himself as being so busy that he did not even 
know where McNab's quarters were: and it is a little singular that 
he O"ot away up the Niagara river three quarters of a mile, to see 
the bexpedition embark! Then, with respect to his unwillingness to 
come here, he says he was on his way to Buffalo, and a person 
asked him if he was going to Buffalo; he replied that he was, and 
then, like a scape-goat, got into his wagon and drove home; and 
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(or no reason but because a man asked him if he was going to 
Buffalo. 

Now if he was r"eally going to Buffalo on business, and believed 
that this man was a spy, who would give intelligence to somebody 
that he was going there, would it not h~ve been easy for him to ~ut 
the man off his guard by what Mrs. Ople would have called a whIte 
lie 1 But he was so very scrupulous in truth-telling, that he said 
he was going, and then fled away! I will give you my interpreta
tion of his conduct. He started to go to Buffalo, to be subpCEnaed 
to attend this trial; and when he got to Chippewa, he ascertained 
that he was one week too soon. He went home and waited a week, 
and then what happened 1 We find him next coming, with a two
horse wagon, into Chippewa; and, as he says, he was inquired of 
again if he was going to Buffalo, and there was a man standing by 
who turned away his face as though he did not notice him; and 
this maQ. crossed below the falls, and got to Buffalo before him, and 
waR ready with a subpCEna for him when he arrived. He had his 
team there, and what did he do 1 Did he buy his plough, and pump, 
and stove 1 No such thing; but sent his team home without them. 
Now, gentlemen, if this be a story which commands your belief, I 
confess I am greatly mistaken. In my opinion, the whole of this 
statement is set up to give force and consequence to his evidence; 
to give you an idea that he came here by constraint of the law, that 
this circumstance might furnish to you evidence that he had no mo
tive in falsifying the truth. If it be not so, then I confess I have 
been wholly unable to see its purpose. He knew full well that he 
would have plenty of time to come here before his evidence would 
be required; and I submit to you, whether, if his statement be true 
that he came reluctantly, he would not have purchased his plQugh 
and the other articles which he professed to have gone to Buffalo 
to buy, and sent them back with his teamster 1 But if I know any
thing about it, he brought a person with him expressly for the 
purpose of taking the team back, knowing that he would be sub
pCEnaed. 

This man also endeavors to fortify his statements with other cir
cumstances. He says he was invited to leave the tavern and go up 
the river with Captain Nellis. This same Captain Nellis was a 
stranger in Chippewa; but he had procured the countersign, which 
was the word "Place," and gave it to the first sentinel; and thus 
they could wander about,' never having the countersign demanded 
after the first time. This part of his story may be true; but as I 
do not believe any part of it, you will pardon my skepticism in 
doubting this also. He says he went up merely from motives of 
curiosity, as the house was more empty then than common. He 
says he looked McLeod in the face, but did not speak to him. It 
became important that this same Charles Parke should testify that 
he saw him at a distance of eight or ten feet in midnight darkness, 
and that he looked him in the face, This is the same man who 
sever,al yea;s ago, went with ~i~ brother-ill-law, some twenty-eight 
or thI,rty mIles, to settle, shenff s fees; and this is his apology for 
knowmg McLeod! ThIS ends the patchwork. He was afraid of 



MCLEon's TRIAL. 265 

going to be a witness, and would flee from anyone who was likely 
to subprena him, as from the" wrath to cume." 

Meyers lived in Canada, and says that eight or ten days after the 
burning of the Caroline he saw McLeod. This is the man who 
wandered about the country from the round plains near Lake Sim
coe; and the forty years' wandering of the children of Israel in the 
wilderness was never drawn upon a map more devious and crooked 
than was the route which he pursued; and it is a wonder that he 
was not as long in getting to the land of promise, as were Moses and 
his followers. I wish you could look upon a map: to pass by Smith
ville from the round plains, he must have gone forty or fifty miles 
out of his way. Did he go through St. David's 1 No; he went 
west of St. David's. Did he go to Chippewa 1 No; for he saw no 
soldiers. Where did you strike the Niagara river 1 I do n't know; 
it was two or three miles from the falls. The sequel shows that he 
was brought through this devious way to have an interview with 
Alexander McLeod. Now let us have it. [Mr. Spencer here turned 
to his notes of the testimony, and read: "Somebody said, Where 
is the man that shot Durfee. McLeod cried out, 'Here he is; I 
am the man,'-and drew out a pistol and said, 'that is the pistol 
that shot him.' He then drew his sword, and said, 'there is the 
blood of a d--d Yankee.' There was blood dried upon the sword, 
for five or six inches from the point."] Now if this is a story which 
you are ready to credit, that, eight or ten days after the burning of 
the Caroline, McLeod was at the Pavilion, or any other tavern near 
the Falls-if you believe that McLeod was there, with a pistol in 
his pocket, and a sword by his side with six inches of blood upon 
it,-then you will be able to believe the story of Meyers, who wan
dered forty years before he found Alexander McLeod. But I think, 
before you give credence to the story of the wandering Meyers, you 
will set him down with those who have preceded him, and who have 
fabricated their stories from beginning to end, and told the most 
foolish lies to get into the presence of McLeod. 

Calvin Wilson is the man who kept the ferry at Niagara. He 
would not acknowledge that he harbored Benjamin Lett; but he is 
the same man who gave $200 to promote the patriot cause, and the 
man who belongs to a secret society, and who was afraid of a crim
inal prosecution, if he swore to the truth-the same man who swears 
to the confession of McLeod. Now look, and see if his confession 
does not follow up in the chain with those who testified before. 
When some one inquired how many were killed at Schlosser: "He 
did not know; but one thing he did know, that one d--d Yankee, 
or rebel, had got shot upon the wharf." Well, gentlemen, our 
commissions prove that there was, in point of fact, a man shot upon 
the dock, and that he fell dead; and it is well known that Durfee 
was found thus shot: and this confession, which was put by this 
witness into the mouth of McLeod, was framed just to suit the 
case. 

I intended to treat this Wilson fairly. I asked him how the con
versation was introduced. He says he went over the river to see 
Mr. Meredith, the successor of Mr. Raincock, and that he saw Rain-

34 
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cock in the bar-room; that Raincock made the inquiry, and McLeod 
answered him. I put the question to him-" Are you not mistakel' 
about its being Mr. Raincock 1 His reply was, that he was sure. I 
did not stop here, but put the question whether Raincock did not 
leave before that. He answered, "I know he was there." Now it 
is possible that he is mistaken as to the man who held the conver
sation; but it so happens that a stranger to him and myself told me 
that he left before. 'Ve have called Mr. Hamilton, and four or five 
other witnesses, who testify that he had left before that time. It 
proves this: that he is mistaken, or that he is guilty of falsehood. 
Why did he vouch any person 1 It was to add strength to his tes
timony. V/hy did he name Raincock 1 I will answer that also. 
He named him because he thought that would add strength; he 
named him because he was out of the country, and could not be 
brought to confront him. These are two cases where the witness 
has involved himself in difficulty, as other liars always do. He 
named a man who had actually been there, but now could not be 
brought forward. Therefore it was that he vouched him, and no 
one else; and, through a failure of memory to sustain him, he has 
involved himself in a contradiction which renders his story utterly 
impossible. 

Here allow me to remark again, in general, that it is one of the 
beautiful laws of Him who created the moral as well as the natural 
world, that truth will always be consistent with itself. It needs not 
the exertion of great memory or genius to be able to get along any
where, whether the period be distant or otherwise, while truth is 
on your side. Whenever you undertake to bring falsehood to 
serve as the substitute of truth, the same law always involves the 
liar in difficulty. It is the contrivance of villainy which leads to 
the detection of villainy. A villain never breaks your dwelling, 
or robs you of your treasure, but he is driven to resort to those 
means of concealment which, sooner or later, lead to his discovery. 
So the means which this witness has used, has given to us the 
power to overthrow his testimony, unless the Attorney General 
would have you still believe him, and hang McLeod upon his oath, 
though every word he has said is false. 

Will the ,Attorney General press the prosecution thus far 1 I 
trust ,not: I will wait and see, before I judge him thus harshly. 

::r'hls disposes of Calvin Wilson. Now a single word as to Seth 
Hmman. He says he saw McLeod the next morning after the de
struction of the Caroline. Now, gentlemen, you will find this story 
in exact conformity to our statement of the case. We say he was 
at Davis' after dark, and left there soon after; this witness must 
tell you that he was a bar-tender for Patrick Cavanagh, one hun
dred rods off from Davis'. While the village was filled with troops: 
-for there were 2,500 men at Chippewa-this man could get up 
between daylight and sunrise and see McLeod; and swear that he 
wa~ there in the morning. This man swears that he had been ex
ammed before Esquire Bell at the examination of McLeod and 
t~at he di~ not s~y anything about seeing him in the morning; he 
did not thmk of It then. He first mentioned it last spring. Now, 
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gentlemen, this man-this Seth Hinman-is a brother-in-law of Cor
son, and a colleague of the Smiths. This is the man who had 
been called, one year ago, and then only testified to the interview 
in the evening; but now, having heard our depositions, and knowing
OUf whole case, and finding this an important point, he conjures up 
this story, that he came down in pursui~ of news at daylight, and 
that he then saw McLeod. Oh! the depth of the wickedness of 
man! to fabricate a story to swear a human being to the gallows. 
May God grant him deliverance, for no other power is equal to it. 

Here the Court took a recess for dinner. 
AFTERNOON SESSION. 

The court-room this afternoon was more densely crowded than 
in the mornillg, and the number of ladies was greatly increased
among whom were to be seen the ladies and daughters of the first 
citizens of Utica, attracted, doubtl~ss, by the fame of the gentle
men who were to address the jury; and well indeed were they re
paid for the eag'er attention with which the arguments of the elo
quent counsel were received-for perhaps on no previous occasion, 
in this section of the country, have been heard more splendid dis
plays of forensic eloquence and elaborate arznment. 

Mr. Spencer proceeded as follows:-
At the time the Court took a recess, I had partly finished what I 

conceived to be my duty to the prisoner, in pursuing the examina· 
tion of witnesses for the prosecution, upon whom their case rests
though when I take a view of it, it appears to me to have no resting. 
place under the canopy of heaven. I have yet to examine the tes· 
timony of several other witnesses, because there are emphatically 
a great cloud of witnesses; and if in this case, as in others it is 
said, by the mouth of two or three witnesses shall all thing" 
be established, how much greater is the danger of my client, when 
such a host of witnesses are marshalled against him 1 Before pro· 
ceeding further in this examination, which I admonished you would 
not be interesting, but dry and desultory, I will add, that, though I 
may seem harsh and severe in my strictures upon this evidence, I 
will "nothing extenuate, nor set down aught in malice," but truth· 
fully, faithfully-and I hope fearlessly, present my views of the evi· 
den'ce connecting McLeod with the destruction of the Caroline, so 
that it will appear, as by the light of the brightness of the sun'" 
rays, in its true character-the whole of it, as I verily believe it is 
from beginning to end, an unholy and wicked combination of wick· 
ed men, to promote the most base and wicked purposes. 

Sa1"les Yates will not, need not, receive much attention at my 
hand. I notice him simply to remark, that the least trifle on earth 
has been hunted up with the hope of making it available in this 
case. The whole of his evidence amonnts to nothing at all. He 
says, that somebody said, "This is something like the night of the 
burning of the Caroline." Another answered, " Yes-we gave 
them '.flleclc'-I should like another job like that." His evidence, 
it was hoped, would connect McLeod with the affair, but that failed; 
and when he had got through, I was about to call upon him, whelll 
the Court interposed, and almost censured me for not objecting to 
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it at the time. I have no doubt the prosecution hoped, by means 
of his evidence, to connect McLeod with this affair, and I have 
only to call your attention, an? say h.ow signally it has fai~ed. This 
witness shrunk from the servIce whIch he had pledged hImself to 
perform. . .. 

The next is William Caswell; and here, you wIll bear In mmd, 
1 brincr in one of the group, in respect to whom I have eommented 
already. He is one and indivisible with Corson, the tw.o Smiths, 
and Hinman. They all stand in the same category, or httle knot, 
with combined hands; they have looked into the depositions, and 
have calculated to command belief from the greatness of their 
numbers. It needs no greater strength of ingenuity or depravity
the wickedness is the ~ame-the depravity of which it furnishes 
the evidence is the same i-and this is a matter which involves in
terests sufficiently diversified to fin.d more than one, or five, or 
twenty.five, or five hundred, as depraved as Caswell and the Smiths. 
It is my solemn conviction, that this most dangerous combination 
along the frontiers of our country can furnish any number of men 
for any purpose, whether to hang McLeod, or to involve the coun
try in war. I have no confidence in them-I repeat it, I have no 
confidence in one single soul of them. I believe they are all 
steeped in desperation. My acquaintance along the frontier coun
ties has satisfied me that they are a body of men, who, if conse
quence enough can be attached to them, will involve our country in 
a war; but if Great Britain and the United States will view this 
subject in its true light, they will find no cause for war, merely be
cause such schemers shall undertake the work of pressing them 
into conflict. There are some within my hearing-within my look 
too-and I say to them, as I say to every other one along the fron
tier, that this effort to get up a war shall never meet with success, 
if their character and motives can be well appreciated by the com
munity, to whom they owe a ~olemn duty, but disregard it. 

This Caswell says, that he saw McLeod at 9 or 10 o'clock, more 
{)f less-he concluded that he was talkincr to a scrivener, who was 
making out a deed, and who says, seventy~five acres, more or less 
-going from Davis' to Mecklem's. He began, as did Corson, and as 
did the other two witnesses, and Parke, with taking latitude enough 
to meet any and every emergency. He says he saw him again the 
next morning on Davis' steps. If McLeod was there at 9 o'clock, 
and remained till ten, it would not be very strange if he were one 
of the party who entered a boat at that hour, and put off for the 
American,shore; and if he were there at 7 on the next morning, 
never havmg been away through the night, it would not be strange 
th?-t h~ should have been one of the party. Caswell swears to 
thl~ Wlt~ great positiveness: it is true or false, and he knows 
whIch, Just as well as any human being can: and it becomes the 
duty of you and me, to put what construction we consider right as 
to whether it be true or false. ' 
. He says there was quite a number of persons about there at the 

hme when he came mto the bar room and heard McLeod talking 
and heard him say that they made the d-d rebels run when they 
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came there; that he had seen one dead on the dock, and adds I 
think he had a large pistol in his hand by the muzzle. This witness 
spoke with Corson and asked if the depositions would come up 
against the witnesses on the stand; two or three of the party, who 
had been over, were talking together; one had seen a man dead 
on the dock; and, if Corson was not mistaken, McLeod held a pistol 
in his hand. 

I submit to you, gentlemen, whether you are not satisfied that this 
man who says he went on to the steps just as McLeod went off, that 
he came half a mile before daylight, that he did not speak to Mc
Leod. that he had no arms, but "knew he was engaged in the 
Caroline affair," may not very well be set down with the rest. What 
do you think of this expression :-" If I ar,n not mistaken, I think 
he had a large pistol in his hand by the muzzle" 1 

If the fact took place and he saw it upon the morning of the 30th 
December, there was no need of his expressing doubt as to being
mistaken; if he saw him handle the pistol by the muzzle ther~ was 
no need of thinking or doubting; but even here, this man is not the 
first instance where men have failed in having courage,-l will not 
say moral courage, he failed in nerve-and dare not come up to the 
labor of positively asserting that this man then held a pistol by the 
muzzle, and that it was the instrument of death which was used 
agamst Durfee; why not 1 Because he is like every other coward 
and knave, and villain, that stalks abroad in our land; when did you 
e,'er know a man of nerve who was steeped in iniquity 1 It is hon
esty, generosity, nobleness of soul, which enable a man to declare 
boldly and fearlessly what he knows. But no such thing ever per
vaded the bosom of this Caswell; if so, it has been long since ex
tinct, and if not, he only needed to be swayed by those who ap
peared before him to extinguish every particle which ever mingled in 
his composition. 

Thus much for this man; which brings me to the evidence of Anson 
D. Quinby. The testimony of this man has been thoroughly examin
ed by my associate, I shall not have occasion to say much respect
ing it; but lowe it to the Attorney General to say that he is not 
responsible for the character of this witness. I presume he has 
received many letters from persons with whom he would not be the 
first to open a correspondence. The man Grosvenor, who first wrote 
to the counsel for the prosecution on the subject of Quinby's testi
mony, is a fit associate of Quinby, as I verily believe, for he 
stands under an indictment in Pennsylvania on a criminal eharge: 
He was a fit tool to inform the Attorney General that Quinby would 
be an important witness, but did he take the precaution not to be him
self deceived 1 I believe he has been again and again deceived. It 
would seem so from the aecount which Quinby gives, and Mr. Lott, 
the magistr.ate, who would not put the statement in the form of a 
ueposition, which was required; but the magistrate, Grosvenor, took 
the deposition and certified to his character and fonnd out induce
ment sufficiently strong to bring this Quinby here to depose. He 
did come; we have seen him-we have heard him-and we have 
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heard his character from his neighbors, and it is now submitted 
whether he is deserving of your confidence. 

The witness says, I saw McLeod again at sunrise, not far from 
the end of the bridge. This is an entirely new location; he was 
not a very apt scholar, or he has not observed his teaching with the 
same attention or fidelity as some others. He says there was no 
one with him, und he is not sure that McLeod had a belt around 
him or anything hanging at his side. He says that some one. came 
across the bridO'e and asked him how they made it go. He saId, "I 
or we, killed t'~o d--d Yankees." He held up a sword and said, 
there was Yankee blood upon it. If he had seen it and knew it to 
be Yankee blood, it would have been almost proof conclusive that it 
was the blood of Durfee; as he was the only Yankee slain on the 
occasion. He says he saw !\IcLeod at Davis'. But you cannot find 
a man to agree with him in this statement, because he says it was 
at eight o'clock, and it is stated by others to have been at seven; 
but as to the time, it is quite immaterial. 

It became necessary that this Quinby should come all the way 
from Pennsylvania, and have his expenses paid from where he lives 
to Buffalo, then have $10 given him to get to Utica, and a promise 
of pay for his return, and for his time also. This, gentlemen, is the 
man we find, where the point pressed the hardest, ready to supply 
all deficiencies. He probably was at Chippewa on the night of the 
29th. And if he was there on the 29th, with a load of hay, he might 
have seen McLeod, and it would not have weakened the force and 
strength of our defence, in the smallest degree; but since he came 
here, he has found, that it was much more important to have seen 
him in the morning. Think you that he had not learned that those 
witnesses, upon whom I have commented before, were ready to 
swear that they saw him in the morning, and that he himself has 
not taken courage to swear that he also saw him in the morning. 

vVe will now see what reasons he assigns. He says he saw Mc
Leod in the morning at a very early hour, between day light and 
sunrise, not far from the end of the bridge. He says that he came 
in with a load of hay in the afternoon, with a team which was owned 
by his neighbor, for it seems he was not himself the owner of a 
farm, or a team. He did not know where the hay was weighed; he 
did not get pay for his hay. The man who brought it went home, 
to Sodom, a distance of about five miles; a fitter place for 
this man could hardly be selected on the face of the earth. The 
man went away and left him, and he saw McLeod there about nine 
o'clock in the evening. According to his story, he undertook to 
walk home about two miles, which he could do in thirty minutes. 
W el~, he started; but, did he get home 1 No, he stopped at Mr. 
Pettts', about half way to Sodom. He never had staid at the house 
of Mr. Pett.is before. Was he invited to stay that night 1 Not at 
all;. why dId he. stop there, and stay instead of going home to his 
famIly 1 Why, It occurred to him that he had a settlement to make 
with the commissary, and he wished to return early in the morning, 
~nd thought he. wotlld stay at Mr. Pettis' over night, as he would be 
Just so far on hIS way next day. That is the reason. He therefore 
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left Pettis', a?d having only fift.een m;nutes'. walk instead of thirty, 
he got to ChIppewa a~out sunnse. Well, dId he do any business at 
the office of the commIssary 1 He did not; but he passed by Davis', 
and there he chanced to see McLeod at the end of the bridge. He 
went on to the office, thinking that he miaht find the clerk in. He 
staid there without his breakfast, and finally <Tot home about noon 
without seeing the commissary general or his clerk' without hi~ 
money, and without his breakfast. He could not but'bave known 
that these offices .are not open until nine o'clock, but he found it 
neces.sary to furnIsh some excuse for being back at Chippewa in the 
mormng. 

If you can believe this long story of Quinby's-if it does not 
carry its utter overthrow upon the very faee of it-we may be 
obliged to show you something of his character. Lott and 'Vet
more, both of Pennsylvania, say they would not believe him on 
oath. That is his reputation where he is best known. It is a re
mark of the neighborhood-" If you want a man to swear up to the 
mark, call on Quinby." He came here and has sworn up to the 
mark, as perfectly as in Wan-en county, Pennsylvania. 

If you are satisfied, and can put reliance in him, as he has come 
so fully up to the mark, you will give to his testimony all the con
sideration it deserves. 

We will now pass to Justus F. T. Stevens. I did not ask this 
witness a word, for I saw the pain and distress that my adversaries 
endured while he was upon the stand. He had not got his lesson. 
He is contradicted by every other witness whom they have brought 
before you. After he had told his story, he was permitted to re
tire. I do not recollect whether it was after you had retired, but I 
saw the same Justus F. T. Stevens coming forward to the stand, 
where he received a certificate of attendance here, to entitle him 
to a reward for his services-the stipulated price to be paid for per
jury. This is the man who spoke of seeing three boats put off di
rectly from the cut across the river, and come back to the same place. 

This brings me to another, who was considered by the prosecu
tion an important witness, I thought he was entitled to be plae-ed 
alongside of Parke. It was fun-and-frolic Leonard Anson. He was 
among the latest witnesses. I have no doubt the Attorney General 
had been deceived. When they made their former statements, 
they perhaps were not cross-examined. I will, not believe that those 
who had the management of this prose(,ution ever had any just COIJ

ception of the character of their testimony. One thing I have re
gretted; that among the number of the prosecuting counsel-com
posed of gentlemen whose reputation stands high for professional 
ability-gentlemen holding high and responsible judicial offices 
under the government-that not one among them, when this testi
mony was concluded, had risen and said: This testimony will not 
justify a conviction. There is so much doubt thrown over this 
case that we cannot ask a verdict of guilty. 

If this had been done, it would have been an antidote for many 
evidences of asperity. For the evidence which has been given has 
not been confined under a bushel; it has been given in open day: 
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it has already gone forth to the wor!d ; it will be .read by our reading 
community-by the European reading commumty ; and throughout 
Christendom. The public will read and will judge it; and it may 
safely be said, they would justify the prosecuting counsel in rising' 
in their places and disclaiming a verdict of guilty. 

I spoke of this Leonard Anson. I am willing to leave to the 
learned rrentlemen the conduct of their case; but, at the same time, 
I claim the right to judge of the manner in which it is conducted; 
and having formed a deliberate judgment, I claim the right to ex
press it; and I have thus frankly expressed it before you. 

This Leonard Anson was in bed at Philo Smith's. There was a 
sentinel at the door; he got up and looked ont, and saw the Caro· 
line burning. He went to Davis' tavern; where he heard McLeod 
say that he had killed one d--d Yankee, holding out a pistol 
which had blood upon it. He afterwards heard of McLeod's arrest 
before Squire Bell, and he went forward as a witness on that occa
sion. I have taken the pith and marrow of this testimony, and you 
will judge whether there is any fun in it at all. In the first 
place, he stated that it was just at the dawn of day-when light 
scarcely was streaming from the horizon-it was not sunrise-it 
'''as not broad daylight, when he went from Smith's over to Davis'. 
Again, he states that the lights were all blown out. Do not forget 
that, for he says so. vVe bring him to Davis' tavern, then, just a~ 
the day peeped; here is a room full of men discussing the question 
as to who had committed the greatest crime-McLeod declared 
that he had killed one d--d Yankee. ~.Yitness saw the pistol, 
six inches besmeared with blood. He resided at Niagara Falls. 

Mr. Spencer here recapitnlated the whole of the testimony of this 
witness, and proceeded to remark :-

Here you have the story of this itinerant witness. I have read 
his te~timony pretty fully; and now I want you to bear in mind, 
that he went over just at the break of day; that he saw the bloody 
pistol in the darkness of the room, when every body knows that 
these horseman's pistols are very nearly the color of blood. An
other singular circumstance is, that this man should have lived at 
Smith's, bedded and boarded with him, come to Lockport with him, 
and been constantly with him, and never mentioned, until after 
.McLeod was arrested, what he knew; but when Smith went to tes
tify, and having been unable to make himself believed, sent off 
twenty-one or two miles, in the night-time, for this witness-he was 
then ready to swear to this story, which it had never been con
v~nient for him to telJ before that day. If you are inclined to believe 
h1m, I have nothing to say. 

John C. Davis, I will have occasion to allude to again, when I 
come to our part of the case. 

Philo Smit~ supported Drown; now, Drown will support Smith; 
and Corson WIll support Caswell, and Caswell the Smiths; you may 
thus go round the whole circle; and I wonder that had not been re
~orte~ to, for they are ready to swear for one another. 

I will now comment for a single moment upon the evidence of 
James M. Dyke. He would not own that he was a stage-driver, 
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but he had been entrusted to receive the pay. I wonder whether 
he has not been employed to lie too. He was called to disparage 
the examination of McLeod before Judge Bowen or Bell. McLeod 
had stated before Bell or Bowen, that on his return from Stamford, 
he met one James M. Dyke. McLeod vouched him, to prove that 
he was not at Chippewa. They then called James M. Dyke to swear 
he did not see McLeod at that time, and he did swear so, most stout
ly; he must have a pretence for his inconsistency, and he says Mc
Leod was mistaken altogether; that he met him at Stamford on the 
morning that the patriots deserted the Island; and that a boat was 
sent from the Canada shore to take off a single individual; he says 
that was the morning that he met McLeod. Well, how did he see 
him 1 McLeod had stated that he met Dyke a little way from the 
Pavilion. On the morning of the 30th December, Dyke swore that 
he saw McLeod hitching a horse; but he intended it as a contradic
tion. I have no doubt the circumstance he mentioned was false; 
it was one of those wicked devices which have been practiRed to 
get up a pretence to sustain them in iniquity. Whatfurther did he 
swear to when he came into our hands? He would swear that he 
did not see McLeod, but did leave the Pavilion to go to Niagara on 
the 30th December. If Dyke did go from the Pavilion to Niagara 
on the hour mentioned, McLeod may have seen him and Dyke not 
have seen or noticed McLeod. But he had told that he did meet 
McLeod, and never discovered his error until quite recently. It 
came as suddenly as it did across the mind of another witness that 
Caswell was present-as suddenly as electricity itself. He had de
clared that he met McLeod on the way; and this James M. Dyke 
was called to overthrow the deliberate declaration of McLeod when 
he was examined before the magistrate; for there they could sum
mon James M. Dyke, Mr. Morrison, and his whole family, Press, 
and a cloud of witnesses to give the lie direct before Judge Bell. 
And so before Judge Bowen on the habeas corpus. I have done 
with Dyke, and it brings me almost through this painful business. 

We come now to the testimony of Timothy Wheaton. When the 
prosecution rested, I advertised the Attorney General that we should 
insist upon the rule of law, that no further confirmatory evidence 
would be admitted. I did not then disclose the reason; but I now 
do, thus disclose it: I knew there were hordes of witnesses here who 
would, if it became necessary, come forward; that it would be in 
his power to add any number of witnesses to those already called. 
I intended, therefore, that he should exhaust his privilege, and no 
further door should be thrown open into which the step of perjury 
could enter. 

But the Attorney General seemed to differ from .us, he declared 
afterwards in the presence of the court, and I have no doubt he did 
it sincerely, that he embraced also the absent witnesses whom he 
had left, and upon his word as a gentleman the court allowed him to 
come in and examine those witnesses. I at the time made no com
plaint against it, and I make none now, I make him welcome to 
every pound, ounce, scruple, and grain of evidence which he derived 
from those witnesses; he needs it all, I would not detract one par-

35 
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ticle. With every support which can be gathered on all sides his 
case can hardly stand alone, and I will not therefore desire to take 
any thing from him. .., . . 

Now this same Timothy Wheaton was rIot at Uhlppew,a, he lIved 
at Whitby some thirty-five miles from Toronto. He says III October, 
one year after the affair, that he was at Niagara ferry; that he then 
lived at Whitby, and was never at Niagara before; that he had star
ted to go to Lockport; and when asked why he did not go, he 
said because he would have to get a pass, so he turned about and 
went back to Whitby again. You see again, how foolish a ~an ~an 
be as well as how wicked. Did you ever hear a more foolIsh thmg 
than the story related by this same witness; first that he should 
have left 'Whitby and travelled to Niagara, with a view of going to 
Lockport, and not cross the river because he would have to get a 
pass; but turned back and went to Whitby again. No cause'for his 
coming, no cause for his returning, except that he had heard a con
versation fr'.lm McLeod, so that he could come into court and 
swear. 

Again, I submit to you, gentlemen of the jury, whether you will 
believe, if McLeod has one drop of European blood coursing in his 
veins, he would have opened a conversation of this kind with this 
witness. It outstrips, tbe veriest Yankee. I never knew a man from 
the utmost confines of Rhode Island or Connecticut, with all his 
eagerness in boasting of the excellencies of his wife, and the 
success which had attended his peddiing enterprises, who suffered 
himself to be guilty of so very foolish a volunteer statement, never; 
.and do you believe all this 1 that a man like McLeod, coming from 
a land where they are famed for their silence, would have been guilty 
of such an indiscretion 1 Though last this witness may be regarded 
as not least in the sto<.:k of evidence. "\Velcome; I bid the prose
cution thrice welcome; and this brings me towards a close-it only 
remains for me to allude to the evidence of William Defield: 

What was he called for 1 To impeach the veracity of Captain 
Morrison, and for no other purpose. Who is this man 1 It is 
enough to know that he was a British soldier in Canada, while the 
patriots were on Navy Island, and that from the service of his 
country, where he had taken the oath of allegiance, he deserted in 
th~ x:ight time, and came to Navy Island; who did he find there 1 
WIlham Lyon McKenzie; who would not trust him at all, but put 
him in gaol and kept him until the Island was' evacuated; for fear 
~e would spy out" the nakedness of the land," and return. Wil
ham Lyon McKenzie never did a wiser act-I have no cause to com
plain of his conduct; if he had kept him there to the present hour, 
he would have been just as useful on this trial as he has been . 

. This sa~e William Defield said that the only conversation he had 
WIt~ Morns~n was when Morrison gave his evidence at Niagara in 
whIch ~orr1son said he could not swear positively that McLeod 
was at hIS house on the night of the 29th December, that he had 
h,een there a great many times; he says that was the only conversa
tIon he ever had on the affair, and now when he swore here, he stated 
that he had heard Morrison at his own house, with his own family, ex-
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press a strong desire that the American government would get hold 
of McLeod and punish him for the part he had taken in the destruc
tion of the Caroline. 

This is the evidence of the redoubtable Defield-this deserter
this p:'isoner upon Navy Island i-I think I may now say this liar. 
prowhng about i he was here to-day, and there to-morrow. I can 
scarcely spe.ak with composure of these miscreants, when brought 
up to swear III contradiction to that which has been testified by per
sons of respectability, and with a view to cOl1sig-n to the gallows 
an innocent man i I have much difficulty in preserving my compo
sure. vVhat think you of a prosecution for murder which mllst be 
sustained upon such evidence 1 I have now gone tbrough with this 
branch of my duty, I shall not name another witness individually, 
who has been calJed, but speak of them in general. From Samuel 
Drown down to Defield-t«ke them aJl; put them together i melt 
them down in a crucible, and Gee how much virtue, dignity, and 
honesty of mind, can be found in the entire mass. 

I am aware I have dealt somewhat plainly with this body of men, 
and the treatment which they have received at my hands, as ex
amining counsel, may savor of harshness and unkindness. They 
are to me strangers i I judge of them by their conduct and story; 
and believing, as I do, that every material word is a fabrication, 
you will pardon me when I say, that I have no sort of respect for 
them whatever; and but little for the prosecution. But the la\y 
officers of Government are not answerable for this; they were only 
called on to sustain the indictment as they found it. They, however, 
in my judgment, have failed to do their duty fully, and faithfully; 
they were influenced, overwhelmed by the excited state of feeling 
along the frontier i-any man could be readily indicted there; any 
county which would give rise to a mob, and set at defiance the 
ministers of justice, is capable of finding an indictment, and convic
tion upon any and every character brought before them. The evi
dence of an unhealthy and unsound state of morals there, induced 
the removal of this trial elsewhere, and to bring it to the central 
part of the State; and old Oneida was selected as the fit portion in 
the State, where this trial should be had. And if we needed any 
evidence of the propriety of the selection, we have it in the order 
and absence of excitement among our citizens-in the perfect 
observance of the law,; of decency and propriety which has been 
manifested here upon this trial. I rejoice at it. I am willing, liv
ing in the centre of the great State of New York, that an Oneida 
jury shall give a safe deliverance to an innoeent man, and take him 
from the fangs of a combination as wicked as it is dangerous. 

I have now gone through with the evidence on the part of the 
prosecution, and I ask if I was not warranted in saying, in myopen
ing address, that I had no fear of leaving the case with you where 
the prosecution had left it 1 I ask you, if you would feel justified 
in convicting even upon the prosecution alone-notwithstanding 
these midnight witnesses have sworn that he was the man who per
petrated the offence 1 I know you would not convict; it is impossi
ble that you could give credence enough to this entire case, without 
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one word of defence. Would you, upon such testimollY, consign a 
fellow-being to the gallows 1 No! no such degradation would be 
cast upon the tribunals of justice... . 

But we are not at liberty to sport wIth the life of a fellow-beIng; 
we have endeavored faithfully, to prepare this defence, and I make 
my a.:knowledgements to my colleagues for thus preparing it; it 
evinces a greater diligence and faithfulness, on the part of those 
young gentlemen, than I have for myself any claim to the discharge 
of. But I came into the defence of McLeod at a later day than 
either of them. They dared to stand forth in the midst of a Lock· 
port mob, which, aided and fortified as it was, m~de the magistrate 
quail, and called him out to apologise, for havmg dared to do his 
duty! My learned colleagues dared to stand up and· send !orth a 
manifesto to the world, that the conduct of the populace mIght be 
condemned by the world, and our country never again disgraced by 
~'uch foul proceedings. 

This brings me briefly to notice our case upon the defence of Mc
Leod. It consists of two species of evidence which have been ad
duced before you. One by depositions, the other, evidence which 
was delivered orally, by witnesses on the stand. And I am persuad
ed, gentlemen, that you will vastly better appreciate the testimony 
of those who have stood before you, than of those who have sent it 
to you by writing. 

But who loses by it 1 Is this the misfortune of the prosecution 
or of the prisoner 1 It is our misfortune. Those who live in Cana
da would not come here. They are not to throw themselves within 
the grasp of these men who live along the borders, and are ready 
to seize upon anyone whose life they can put in jeopardy by charg
ing him with murder. They did not see fit to throw themselves in 
the way of prosecution. They could not come. We sent, and 
brought the testimony which they have given, and we now submit 
to you whether it be for this reason less worthy of belief; but here 
again, we are in darkness; the opposite counsel have said nothing 
in their opening remarks or in the progress of the trial, as to the 
manner in which they intend to treat this part of our testimony. 
I have taxed myself to know what they will say to detract from it, 
and I can find no plausible argument. 

We commence with the evidence of Sir Allan McNab. There 
is but one single point of inquiry; where was McLeod on the 29th 
December, 1837. 

If a man cannot defend himself upon such evidence, where, oh 
where, I ask can he be safe if accused of murder! Where is 
the man in this audience-who is there that can look back, and say 
where he was on a particular night, and call to his aid witnesses, to 
show. whe:e h~ was 1 Is there not difficulty in this 1 Is it not hem
med In wIth .dIfficulty 1 It seems to me to be extremely difficult; 
~nd I regard It an outpouring of Divine benevolence that has put it 
m the power of McLeod to show so satisfactorily where he was on 
that memorable night. I ask if we have not first shown where he 
was not, and secondly where he was 1 Will it be the argument of 
our learned adversa!ies that they were all implicated in a lie 1 I 
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consider that it depends upon the state of moral feeling which per
vades the hearts and consciences of those men who speak, which 
determines the measure of credit which you will give to their sto
ry. If a man feels that he is a felon-if he is conscious of being 
degraded-that he has taken the life of a fellow-being, and has just
ly forfeited his life: if he haR broken his neighbor's house, and 
stolen his money, or committed any other offence which exhibits a 
man as degraded and sunk to the level of the brutes; then, indeed 
may you doubt the story which that man tells; but think you tha~ 
McNab of the army, or Drew of the navy, or McCormack of the 
navy, feel degraded by the part which they took in the destruction 
of the Caroline 1 Do you believe the British Government looks 
upon them as degraded 1 Nor are they degraded in the eyes of 
the American people; look over this vast continent and inquire of 
every single human being; interrogate men of intelligence, patri
otism, and of consideration, and if you receive the response that 
they are degraded, then I will be willing to give up the defence. 

How stood these men 1 They say they acted in obedience to the 
orders of their Government: I will say they did; but it is said that 
these men are degraded! that they were yolunteers in the perpe
tration of a crime ! Volunteers! Yes, they were volunteers at their 
country's call; into that service every man to the number of ~,500 
did come forth voluntarily, in defence of his country. These 
then, . are the degraded individuals! subjects of Great Britain and 
her dependencies. I trust I have American feelings as well as other 
men around me, but I speak of Great Britain, and her Government, 
as they are; if there is a country under the light of Heaven, whose 
subjects have reason to feel a conscious pride that they belong to 
it, it is that country-it is Great Britain, our own dear mother. 
To that country and her laws which have given distinction to mon
archs, statesmen, jurists, poets, artisans, all will unite in render
ing her a just meed of veneration_ No country can reflect more 
honor and glory upon her subjects-none deserves better the love 
and veneration, not only of her own subjects but of other nations; 
and I ask any American, who claims to be a full sharer in this vast 
amount of national honor, which may well be accorded-descend
ants of British parents, who now have an opportunity to speak the 
same language before an American tribunal; whether that is not 
the last country, where men holding commissions under its Gov
ernment, and those under them, should- feel degradation from obey
ing its orders. 

It is said they were volunteers: I have heard of other volunteers 
before. 

I will give you the memorable instance at Yorktown of the for
lorn hope who led the attack upon the works alld fortifications of 
Cornwallis. Who held and occupied the place of Captain Drew 1 
That forlorn hope was headed by LAFAYETTE-the forlorn hope 
of the American army was headed by ALEXANDER HAMILTON. They 
engaged in that perilous enterprise; and because a littie chosen 
band have ventured to volunteer in the Canadian cause, are they 
less entitled to the honors and immunities of war 1 Never-never! 
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Because Captain Drew at the suggestion of McNab .undertook 
this enterprise-bef:ause Mc~ormack, EI~sly and ~Ios~er, under
took voluntarily this enterpnse, are t.hey III the estlmatlOn o~ the 
world murderers 1 Never-never; until you can degrade HamIlton 
and LaFayette to the level of murderers. Well did McNab decl~re 
to one or two of his friends, by whom the danger of the enterpl'lse 
was fully understood, "If you miss your aim a glorious winding 
sheet awaits you below the cataract." Navy Island is scarcely a 
mile above the rapids which descend to the mighty cataract of Ni
acrara. It is but about three fourths of a mile from Navy Island 
t~ that place from which no bark ever did or can return; the 
current passing at the rate of six miles an hour, ten mmutes delay 
would have taken them where their fate would have been remedi
less! Shrouded in darklless they pnt forth, and think you, when 
they encountered the perils of the deep, and of the darkness, and of 
the cataract, that those gentlemen whose names have been men
tioned regarded themselves as murderers 1 If so, detract from the 
credit of their testimony. . 

If when the tables are turned,and Americans destroy marauders, 
who dare to tread upon our soil, for the performance of those per
ilous enterprises you commend them, then you will commend 
these men. 

McLeod stands charged with murder. I wonder what would have 
been said by this country and this government, if the Canadians had 
come forward and planted their standard upon Grand Island, in the 
Niagara River, and our militia would refuse to drive them off1 
What would be said to them if they had not hearts equal to the diS
charge of that duty 1 They would no longer deserve the protection 
of the government; but I ",ill not dwell upon these circumstances. 
I know the reputation of these men is to be assailed, and I have 
only done it to show that so far from their being engaged in an en
terprise calculated to militate against their honor, it should, on the 
other hand, elevate it; for almost universally where you find a brave 
man, you find a generous and a just man. 

The question then is, was Alexander McLeod in that party 1 
Who has the best opportunity to know 1 Is it those witnesses who 
come here on the part of the government, or the men who were 
engaged in the enterprise at the time 1 Col. McNab was a man who 
saw almost every man, and who actually knew a large portion of 
them. He knew McLeod well, and thinks he was not there; he re
turned a list to Governor Head, and McLeod's name was not among 
the number contained in that list. 

Why was this list made out 1 I answer: it was because those 
who were engaged in the expedition had been engaged in a perilolls 
enterprise. It had been successfully executed. They had returned, 
and having. thus returned were entitled to the glory of the achiev
ment; for It was thus esteemed by them. It is among the common 
occurrences that those who have distinguished themselves in battle, 
and ~ncountered dangers, should have their names enrolled in the 
archIVes of the government. It was for that reason that a list was 
made out; and I ask you whether the evidence of Col. McNab alone 
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is not sufficient to overthrow the testimony of all those who have 
been brought forward, on the part of the prosecution. Next is Mr. Har
ris, Aid-de-Camp to Captain Drew, he says that he knew almost every 
man in the expedition, and helped to make it up. He says that a 
list of the names was taken down at the time of disembarking, and 
completed by another person who had it in charge, and furnished 
to Col. McNab, and upon that list the name of Alexander McLeod 
was not to be found. 

Having disposed of these two points, I will dispatch another mass 
of evidence in very few words. It having been taken on commi~sion, 
the questions must be general, and the answers are results; they 
never can contain details-but they present the great and leading 
facts contained in the case. 

What is that evidence 1 It is that seven boats started on that 
expedition; that a certain number of men went on those boats, 
eight in each, except that of Drew, and that had nine. Five 
reached the Caroline, two lay in the stream for a short time, but 
ultimately boarded the Caroline. Two failed, and were obliged to 
return to the Canada shore. They landed on Buck-horn Island, for a 
time. The oarsmen were not good, and they fell back, but finally 
made their way, and landed on the Island to rest. They had to 
contend against the mighty current of Niagara, six miles to the 
hour, to keep from going over the falls. 

I ask you whether the men who had a hand in making up this par
ty, and who Jmew Alexander McLeod, can be mistaken 1 Are they 
mistaken 1 Can there be any doubt, when they say they lcnow not 
where he was 1 But one thing they did lmow: "he was not on board 
the boat which I commanded; he was not in the boat in which I 
went; that I do know." And that thing is the very thing which you 
are desirous to know; and, knowing it settles and decides the fate 
of Alexander McLeod. It is the only tbing to understand-the 
only thing about which you need to be informed. 

Was he on any of those seven boats'l If he was, then your duty 
is plain, thoug'h painful. If not, then equally plain, and vastly more 
pleasant. 

You have heard the evidence; it has been read before you; it is 
the evidence of brave and honorable men, who have no cause to 
support other than that of truth. Believing them, then, there is no 
difficulty in finding that he was not on board the boats which left in 
pursuit of the Caroline. This one question, and this one only, re
mains to be considered. This is not material, except to show that 
he was not on the boats; as those officers who composed the party, 
and who have given evidence, have fully shown. I will glance at 
this evidence very hastily. 

First, you will notice a little discrepancy in the evidence, as to 
the horse of McLeod. I presume that my learned friend will not for
get about the horse, and he is welcome to all he can make of it. I 
regard it as wholly immaterial whether he had a horse with him or 
not, because we have strength of evidence enough, indepen~ent of 
it. It has been attempted to show that Press speaks of a dIfferent 
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time from that spoken of by other witnesses. I~ no other respect 
is it material whether he took a horse or not. It IS enough that he 
went whether with or without the horse; but it is due to the case 
to say that you have heard the confession o~ M~Le~d, and his .hon. 
or witl tell you that, so far as it makes fo~ hIm, It .WIll b~ re.celved. 
You have a right to consider it; and havmg. consIdered It, If c?m. 
patible with circumstances, and not contradIcted, you ha~e a right 
to believe it. McLeod says that he left after dark, havmg called 
for his horse; he may have been mistal{en, he had so often gone 
from Davis' to Stamford on horseback, as well as every other way. 
He had so frequently passed along there, he may well have con· 
founded one time with the other. McLeod says he rode in the 
wagon with Press, to Stamford. That was his confession. He 
says his horse was hitched to the wagon. Mr. Press says that he 
got into his wagon, having spoken before to get in with him: 
whether at Davis', or at Stocking's quarters, he is unable to tell 
you; but this much he does say, that he has no recollection of 
McLeod's having a horse with him that night. That he rode in his 
wagon, he knows. 

Archibald Morrison says that he first saw McLeod coming into 
his father's house that night, but whether he came on horseback, or 
otherwise, he does not know; but he put out his horse, and brought 
it up the next morning. But he had put out, and taken up the 
horses of McLeod so frequently, while they were kept at the stable 
of Mr. Morrison, that even he may be mistaken; because on that 
night, as well as on former occasions, he had put out the horse of 
McLeod. 

Davis, the tavern·keeper, remembers well, that on the 29th De
cember McLeod went to bed at his house, at about 3 o'clock; that 
he rose in the evening, called for his horse, and started; and that 
was the last he saw of him. It is due to Mr. Davis to say that 
:!.v.IcLeod had been there so often, and had his horse brought up for 
him, that he might be mistaken. Still this may be true, without in 
the slightest degree impeaching the veracity of Davis, of Morrison, 
or of McLeod. It would show that Press was wrong, when he says 
that there was no horse fastened to the wagon; that Archibald 
~orrison was right about putting the horse out; that McLeod is 
fl.ght, when he says he led the horse by the wagon, and th!!t Press 
himself has now forgotten the circumstance that the horse was 
along. I make them welcome to either horn of the dilemma-ei
~her one, ~r both. They need it, and they are welcome to it; this 
IS wholly Immaterial. 

. I will show you the starting point. How does Mr. Press fortify 
hlmself1 He tells you that he kept a public house at Niagara; 
tha.t on the 29th of December he went to bear two passengers to 
C.hIppewa; that one returned with him; that he made an entry in 
hIS cash.book, because he has a partner. That entry shows that 
five dollars were paid as compensation for transporting those gen
tlem~n to Chippewa. He cannot tell you, in the abstract, about 
makmg the entry, or about their paying the five dollars. One thing 
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he does remember, that he wept to Stamford and Chippewa; and 
as to the time, the date fixes it. It is like the entry of a name upon 
the register at one of the hotels in this city. Suppose the clerk 
should be called on to prove when a man was there, do you suppose 
he could remember writing every name upon the register of per
sons who put up there in the course of six months 1 No; but he 
would tell you this: When a stranger arrives, if he does not write 
his own name, I write it for him; and I never make such entries 
unless they are compatible with truth. Further he cannot go. 

What does Press say 1 He looks at his cash book and finds such 
an entry there, like those of a previous and suhsequent date. Again 
he tells you that upon the following morning he heard of the de
struction of the Caroline. 

What further have we 1 We have a witness of whom I had no 
previous knowledge till he chanced to come from Montreal here; 
we detained him on subprena; he proves that this William Press 
was a friend of his for whom he entertained a high respect; that 
while in command at Chippewa, Press visited there and dined with 
him. After dinner, to pay the respect due to Press, he walked up 
with him to the head of Navy Island. That while walking up or 
down they saw the Caroline passing to and from Navy Island. 

The evidence is that she left Buffalo on the morning of the 29th. 
That she made two trips from Schlosser to the Island, and then made 
fast at about six o'clock in the evening, and that very night she 
met her fate, by going down in a blaze over the cataract of Ni
agara. 

If Captain Stocking witnessed that boat, it could have been at no 
other time than the 29th; if in company with Press, it could only 
have been the 29th. 

Now, I ask you, gentlemen of the jury, whether there can be any 
mistake as to the time when Mr. Press bore McLeod to Stamford 1 
This is the starting point. Here we stand firm and unshaken. Here 
is the anchor of hope to which we will cling; and I challenge the 
learned counsel on the other side to make this matter swing from 
the firm bearing that we have thus established. 

Press leaves McLeod at Stamford. Where do we find him then 1 
At Mr. Morrison's. But the public papers have assailed the char
acter of this family. I am happy to learn from Doctor Hamilton of 
Niagara, that there is not a family of higher respectability in the 
vicinity. It is a family which has not escaped affliction, and has felt 
deep grief; but I have yet to learn, that it has shaken confidence in 
that family, or furnished proper occasion for the learned Attorney 
General to tear open the wounds which are scarcely cicatrized, by 
an examination of any member of the family. 

Now, does that family stand confirmed in any way fnrther1 We 
have brought the deposition of Col. Cameron, and when objected 
to by officers of the government who conduct this prosecution, it 
did excite my surprise. I will not, however, repeat the sentiment 
I entertained, nor give further vent to the feelings which I suffered. 
Truth, justice -neither of them required that that deposition should 
be excluded. 

36 
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It was taken in presence of counsel on both side's. Col. Came
ron is a gentleman of high respectability, living at Toronto. He 
says he was at Ch!ppewa when ~he Caroline was destroye?; that 
he left in the mornmg; that on hIS way he called at Captalll Mor
rison's gate, and held some conversation; he does not remember 
the substance of the conversation; but it proves another fact; that 
the news of the destruction of the Caroline must have been carried 
that morning and no other morning. 

Was he mistaken when he tells you that it was on the morning 
after that memorable night 1 Was he mistaken when he tells you 
that on his way down the river he procured a trophy, and delivered 
a part of that trophy to Captain Morrison 1 Was that a matter of 
mistake 1 No, never. It is coftfirmation strong as holy writ. All 
point to the hour, and that hour alone which is material for the 
safety of McLeod. 

But, gentlemen, this is not all. Miss Harriet Morrison, when 
asked, where next did you see McLeod 1 says, "I saw him in the 
afternoon of the same day, passing by. Making a pause in front 
of the house, he exhibited a cannon ball, which I understood to 
have been fired from the Island." Does she stand confirmed 1 Let 
us examine and see. 

Young Gilkinson, an officer in the British service, says, that on 
the night of the 29th of December he slept at Stamford; that the 
next morning, on his way to Chippewa, he fell in company with Mc
Leod. They were both on horseback; that, without dismounting 
at Chippewa, he and McLeod rode up the Niagara river; and the 
batteries on the Island were opened upon them. A cannon shot 
fell a little short of them, and one of the soldiers picked it up and 
handed it to McLeod, as a memorial of the movements upon the Can
adian frontier. Does not that go to confirm what has been said by 
Captain Sears1 He says that he saw him come there in company 
with another man, and that they were fired on either in their as
cent or descent. This leads me next to consider the evidence 'of 
the family of Captain Morrison. McLeod took tea there, and spent 
the night there; remained there until morning and took breakfast 
there; so says Mrs. Morrison; so says Archibald Morrison; so 
says Harriet; so say·'all. 

If, after all this, you can doubt where McLeod was not, and 
where he was; I ask where you find a foundation for that doubt 1 
It is so strong and so overwhelming, that it sets argument at defi
ance; and the case wiII set argument at defiance to effect its over
throw-it is right; it is true; and no man can doubt it. But there 
is another point of no little moment, fixing the time, and proving 
that, McLeod was not at Chippewa. I have already: alluded to the 
testlmony of Gilkinson. I say he was away, when they say he 
was there. Is it likely that McLeod would go to Stamford and re
~urn back at that hour in the morning 1 Gilkinson's testimony is 
Important, as it proves the truth of what is testified by the Morri
son family. 

Here is a g-entleman in our own State, Judge McLean, who slept 
at the quarters of Col. McNab, at Chippewa, on the night of the 
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29th December, and conversed with him in the evening, though we 
were not permitted to show what the subject of this conversation 
was; but this much we have a right to show that, during the evening 
and morning, Judge McL(;!an did not see McLeod at Chippewa, al
though he had seen him at Buffalo, on the 24th December, and put 
forth his hand to shield him from the violence of a ruthless mob. 

It waR natural that he should have inquired for him. If he had 
been at Chippewa, would he not have inquired him out and seen 
him 1 

Judge McLean tells you that after breakfast, between nine and 
ten o'clock. he left Chippewa for Niagara Falls, and on his way, in 
company with Doctor Foote, he met McLeod, and knew him. If 
this b€ so, it is in conformity with the tale told by the family of Cap
tain Morrison. 

Would not Judge McLean be as likely to know as any of the 
witnesses that the government has brought here to uphold this prose
cution 1 A man who knew him well, and not shrouded in darkness
would he not have seen him if he had been there at the dawn of 
day, or at sunrise-or later in the morning, before McLean l(;!ft the 
village, as well as those witnesses, Smith, Corson, and others 1 

I think you believe wlth me, that he would have been far more 
likely to have seen him, having inquired for him, and being de
spatched there by the District Attorney of the United States, to 
consult with McNab. Would he not have been likely to find 
McLeod, if he had been there 1 Not having done so, proves that 
McLeod was not in Chippewa; and having met him at or near the 
Falls, riding toward Chippewa, puts it beyond all doubt. 

If McLeod is unable to defend himself on alibi, I despair of de
fence. If necessary to prove him at Chippewa, as was urged by 
my eloquent young friend, instead of his being at Stamford, it would 
have crushed us to the earth. Had he been accused of a murder 
perpetrated at Stamford on that fatal night, it would have been im
possible for us to prove an alibi with all this crowd of witnesses to 
swear, that at midnight they saw him at Chippewa-some of them 
within ten feet, others, at cock-crowing in the morning, saw him 
somewhere else; and when daylight had streaked in the east, he was 
in a different place. 

Could they stand up against the overwhelming testimony of 
the lVlorrisons and those who corroborate their statements 1 The 
evidence showing where he slept, where he remained, and where 
he might have perpetrated the crime, if he had conceived it in his 
heart, cannot be destroyed by that which attempts to prove him 
at Chippewa; and I need not add one further consideration to 
what I have already stated, because the strength of our defence 
is so overwhelming that there is nothing of the prosecution 
left. It is enough; there is no cause of doubt. It is enough that 
the doubts and probabilities are on the other side. Juries are 
usually reminded, that where a doubt exists, the prisoner should 
have the advantage of that' doubt; but I will make no such 
appeal to you, for the evidence shows that, so far from having par
ticipated in the destruction of the Caroline, he is as free from it as 
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you, or the learned counsel for the prosecution, or those who have 
conducted his defence. 

Having taxed your patience beyond endurance, in discharge of 
the last duty which devolved upon me, I commit him to yoUl 
charge; and if I have not deceived myself as to the duty which 
still remRins for you, it will be as pleasant to you, as it will be pro
pitious to our country. 
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MR. JENKINS' ADDRESS TO THE JURY. 

May it please the Court, 
GENTLEMEN OF THE JURy-Owing to the great variety of subjects 

which the learned counsel for the prisoner have seen proper to dis
course upon, the remarks which I may make, may be regarded as 
scarcely' an answer to them. I had supposed when we appear in 
courts of justice, it was to try causes upon the facts established, not 
upon extraneous circumstances which do not pertain to the case. It 
is utterly impossible that a court or jury shall understand the cause, 
and be able to decide it, unless they arrive at the facts through the me
dium of legal evidence. Much that has been said by the prisoner's 
counsel is addressed to men in England, not to Americans; to those 
who will not decide the issue in question; not to this Court and this 
jury. I concede that it is proper to look at the position of the two 
countries-to the position of Canada, and of the insurgents upon Navy 
Island, and in our own country, for the purpose of ascertaining the po
sition of those concerned. But when we go beyond that, we have ex
ceeded the bounds of our duty. 

What, I would ask, was the situation of the two countries at that 
time? We all know that Canada had been afflicted with ruptures 
within its borders. We know that some of her inhabitants, consider
ing themsel yes aggrieved, had been judged guilty of a violation of the 
law; and they had been punished with death. The state of New 
York, and others, deeply sympathised with those who had been ar
rested. Was it not to be expected that there should be people in 
Canada desirous and anxious to press forward and accomplish a revo
lution-that some individuals in the United States should sympathise 
and unite with them in accomplishing their design? Is it not matter 
of surprise that from a republic containing 17,000,000 of people, only 
some two or three hundred should have been found congregated at 
Navy Island? If there were no more, it is a cause of reproach to 
the British nation, that a handful of insurgents should agitate and 
alarm the whole empire. 

The facts upon this trial show that this is a peace-loving community, 
having no disposition to disturb their neighbors. There are individ
uals here, as in other countries, who will sometimes unite with others 
in waging a fruitless war. When this nation was sympathising with 
the sufferers at the North, and those who had created the disturbances 
in Canada were desirous of establishing there, a government like our 
own, is it not surprising that, among this immense population, so few 
hundreds should be ready to join in the combat? Prior to the burn
ing of the Caroline, and the commission of the murder in question, 
little excitement existed in the United States relative to the northern 
difficulties. It is true that a man by the name of Van Rensselaer was 
on the island, and had command of a few men whom he had gathered 
there. It is said they were there for the purpose of invading the Ca
nadian mainland. What had they to expect when a large British ar
my was assembled in their immediate neighborhood, and only some 
two or three hundred upon the island? They could not expect to 
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maintain their position for a moment. They could do but little mis
chief and therefore no extraordinary measures on the part of Govern
ment' were called for. In a single hour the English army could have 
made their way acr?ss the river,. and captured every insurgent. . 

This is pressed ltIto the subject, as though the Canadas were 111 

danger of being revolutionized! To sh,ow that the Cana~ian authori
ties were authorized to make extra exertIOns to destroy this boat, then 
l10ating in American waters, ~he forces of the insurg~nt~ are ll1agnified 
from a handful of men to an Immense army, and this little ferry-boat 
has grown into a vast engine of war. The only purpose for which 
this subject is pressed into this trial is, to form some sort of apology 
thereby, for the destruction of that vessel. The Supreme Court have 
decided that, for any purpose of justification, the warlike movements 
on Navy Island are to be laid out of the case. 

The vessel was seen at some two or three o'clock in the af:ernoon 
of the 29th December, '37, plying between Navy Island and Schlosser. 
vYho saw her? Alexander McLeod. To determine whether the 
prisoner was there, it is proper for us to ascertain the bias which he 
llad previously entertained on this subject. For if he were ~pposed 
in principle to the destruction of the boat, more proof would be re
'1uired to establish the fact that he was in the expedition, than if he 
entertained the opposite opinion. Establish the bias, and the man is 
not far distant. I therefore ask your attention to the position of the 
prisoner at the time. He says in his confession that the Governor of 
Canada had requested him to go to Buffalo and ascertain whether she 
,,'as to be sent down to Navy Island. The consummation of that 
mission, which took place on Christmas eve, 1837, in the city of Buf
falo, it appears from Capt. Appleby'~ testimony, was effected under 
strange circumstances. Such was the tumult which he excited, that 
he required the aid of Appleby and McLean, to escape, and he fled 
from the house-top. How he got away, not being a witness, I am 
not at liberty to state. On the day following he returned to Chippe
wa, and gave intelligence of what he expected would occur, and made 
affidavits to the facts. vYhat does he do next? He says in his con
fession, that on the evening of the 28th he was about to go to Niagara, 
the place of his residence, and had advanced as far as the falls of Ni
agara, and there received information that the Caroline had left, or 
was about to leave, for Navy Island. That he returned and informed 
~icN ab that she was about to come down. Did not that man feel 
some interest in the transaction? Was he not essentially in the em
ploy of the Government? Surely he was a spy. And most admira
bly did he perform his duty. What next? On the morning of the 
29th he, with some others, went into a boat and passed round Navy 
Island, for the purpose of reconnoitering. I would ask, had he not 
some motive in view ~ Surely it must be so. He felt extreme anxi
ety to know when she would arrive-and for what purpose? To de
stroy her th~ moment he could have an opportunity to do so. Why 
was the prisoner at the ~ar spending his time at Chippewa? For 
what pllrpose?-was this his residence? No, it was not for ordi
nary business that he remained there. Had he a~y such business 
that appears. i~ evidence before us here? For wliat purpose, then, 
was he remallllllg at this place? It was for the purpose of carrying 
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the project of destruction into execution. Had she been found at 
Navy Island, it would have been a different question. He knew that 
she was plying between that island and Schlosser. He saw her cross 
to the island twice and back, and at night she let off steam and l\lid up 
by the American shore. Now, I ask you, where is McLeod when 
the boat is safely moored at Schlosser? He had been round the 
island in the morning, and a number of witnesses have spoken of the 
fact that the boat was there laid up at the dock. Now, would you not 
naturally expect when a man was so anxious as he was to accomplish 
the mischief-the man who had been a spy at Buffalo-who had made 
affidavit-who had returned from the Pavilion at the falls-who saw 
her passing back and forth, in full view-who was found in private 
consultation with the commanding officer of the expedition? See 
how faithfully the bent of his inclinations tallys with the fact! 

Corson swears that on the afternoon of the 29th, he was in the 
store of Mecklin. That the prisoner Capt. Drew and others were 
there. They were not sitting in the business part of the store, but in 
the back part, surrounded with glasses, as if to take something to 
bring their spirits up to the nefarious deed. Not a word has been 
offered to show that he was not there in that consultation. When 
witness went into the store, though frequently there, and from a house 
trading much there, yet he was requested to go out of the store, by 
the clerk, who says they have some private business on hand. During 
these few fatal hours that the prisoner was there, the plan was rna 
lure!j to destroy the Caroline that night. 

The keeper of the hotel, Mr. Davis, testifies that, in the afternoon, 
some two or three o'clock, the prisoner came to his house and desired 
to go to bed; that he did go to bed, and slept till between seven and 
nine o'clock. The prisoner in his own declaration or confessio-n 
which we have heard, says that he thus went to bed and slept till about 
seven o'clock. Now, if he had been then concocting this plan, would 
he not desire to obtain some rest, and thus prepare himself for the 
conflict? Having regaled himself upon the wine, it was to be ex
pected that he would take a bed, knowing that this would be a night 
expedition, in which there would not be much opportunity afforded to 
obtain rest. He did so, and there remained until his energies were 
recruited. Thus far we have not gone upon disputed ground. But 
we have shown what his feelings were-what his inclinations, and 
what the service in which he was engaged. Is it probable that he, 
knowing that the Caroline was there, and being thus anxious-is it 
probable that he would go to Niagara, when she was in reach, and 
her destruction was contrived, counselled and resolved upon? That 
is not to be supposed. Now, if he had been averse to any such 
movement or procedure, it would afford evidence in his favor. But 
even Morrison says that when he first heard of it, he exclaimed, "I 
wish to God I had been there." This goes to show that he was fa
vorable to the transaction, and that he was the last man to have quit
ted the ground, after the arrival of the Caroline, until she was des
troyed. I have thus established this one thing, that the inclination of 
the prisoner was to be engaged in that transaction, and by the sleep. 
which he had taken, that he was prepared for active employment in 
the affair. 
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N OW let us see what that affair was. I do assure you that the 
learned' counsel, with their ingenuity, have not given to it its natural 
and due course. I am satisfied that you have felt it; that every man 
who has heard the counsel has felt it. What is the evidence? On 
the 29th December, the guard on board the steamboat Caroline, ascer
tained that boats were approaching. One of the guard went to the 
cabin and called to the Captain to inform him of the fact. The Cap
tain did not suppose that there would be any difficulty, and the guard 
went again and gave the alarm, and the transaction occurred which 
has been minutely detailed to you by the witnesses. The persons on 
board were alarmed; they feared that their lives were to be taken, 
and perceiving how others were surrounded by the assailants, they 
used all the means in their powf:r to make their escape, and did not 
observe with as much minuteness as they otherwise would have done. 

I notice one single one of them: Captain Appleby had seen the 
prisoner but a few days before; that is, on the 24th, the prisoner be
ing in difficulty at the time, and desirous of making his escape from 
Buffalo, fixes his attention upon him, so that he knew and recognized 
his countenance. He had been at the cabin door once, but turned 
back; but he again went to the door, and just as he opened it about a 
foot, a person from without wrenched it open and a sword was thrust 
at him, which cut off a button of his vest, and was warded off by a 
metallic button on his pantaloons. It was but an instantaneous sight 
or view that he had, but he thought then-and thought the next day
and thinks now, that the person who made the thrust at him, was Al
exander McLeod, the prisoner at the bar. Upon the cross-examina
tion he was asked" will you swear that it was Alexander McLeod "? 
All that he could say was to repeat what he had already said, that he 
then believed it-he believed it the next day, and still believes that it 
was the prisoner at the bar. Do you not suppose that when the light 
was shining full in hiR face, he would be likely to recollect his coun
tenance? A countenance like that blazing in his face-it would im
plant an image never to be effaced from his memory. Such was the 
i~pression, and he will never forget it till the day of his death. Cap
~all1 Appleby is careful in his manner of testifying, but his impression 
IS that that was the man who made the thrust at him; that he 'Yas the 
~an at the door of the cabin, when the Captain attempted to make 
hl~ escape. The learned counsel for the prisoner says that all this 
eVIdence is made to suit the case. At one time he does not believe, 
the witnesses, because their testimony is con tl'adictory, and now he 
u~es n,ot believe them because their testimony harmonizes. I agree 
with him that truth is consistent and.reasonable. 'Vhen a man does 
tell the truth, it is plain on its face that it is the truth. When a man 
prevaricates, and tells that which is not true, you see at once that it 
IS stamppd. with falsity. You give it no credence, but say that it is 
false upon Its face. The next person we call upon is Samuel Drown, 
anu to what does he swear? The learned counsel here went on ·to 
read the testimony of Samuel Drown. 

I.t .is well to. stop here and look at this case. What were the oppor
tun~tles ~or t~ls man to see the prisoner? He recollects distinctly, of 
seell1g him ulsembark. He heard him converse and saw him there 
the next morning. Though he did not stand so ;s to have the benefit 
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of the light directly, yet he could see the form of the face. They in
sist, on the part of the prisoner, that this man is impeached, for if 
they did not insist on thal,-the proof of one, if believed, is as 
good as twenty. Now, I ask you, if a man who is a humble man-a 
plain farmer-appears upon the stand without disguise, and seems 
willing to tell his simple story, they call upon a witness to impeach 
him, and to whose testimony I shall ask your attention, they call 
upon a respectable man living in the vicinity, and what does he say'! 
After they had taken him, he did say to his brother, if they could nol 
get a bill against McLeod without his testimony, they could not' con
vict him with it. This witness, Mr. Bates, says that Drown did sav 
to him that he did not know enough to do McLeod any good or harn;. 

Whoever has been in the habit of attending Courts and consultinlT 
witnesses, is aware that they will often say" I know ~othillg of any 
consequence." It is a common remark with men of integrity who an' 
willing to tell the truth. Why, the thing is not uncommon. Therf' 
are men so ignorant as to suppose that you must prove not only that 
the prisoner was on the ground but that he was seen giving the mortal 
wound. This man, therefore, made use of the remark which he did. 
that he knew but little about it. Now, this is a mighty impeachment, 
for which a man has come all the way from Canandaigua to say-that 
Mr. Drown had informed him in this way as to his evidence. Now, 
I ask if this is the impeachment which the learned counsel has magni
fied into a.mountain, and for which he says the witness has committed 
willful perjury. 

Did his testimony not show as to the importance of it? He did not 
detail the facts. If he had stated things differently from what he has 
sworn to, then we might well say that he had sworn falsely, but when 
one witness comes in to contradict another, and does not contradict him. 
it shows that they have attempted to make an impeachment and have 
not succeeded. But what doefi Mr. Bates say? He says,· expressly, 
that he has been acquainted with Drown for many years. That for· 
merly he was a dissipated man, and a man of not very good character; 
vet before he went to Canada he had reformed and had never since 
~eturned to his evil practices. I ask, whether a man thus reformed. 
who conducts himself and pursues a wholesome course of life from 
year to year, and then comes into a Court of Justice-I ask whether 
the opposite party should travel back and say that seven Or ten yeErs 
ago that man was a drunkard? I say when Mr. Bates carne forward 
and testified as he did, it added to the character of the witness instead 
of detracting from it. He, the witness, Dro\vn, said he did not know 
much of the matter; he could not judge of its immense importance. 
It was a mere matter of opinion. If he had stated the facts and Mr. 
Bates had come forward and stated differently, it would have been all 
impeachment. This is all that Lconsirler necessary to say of Drown, 
for the gentlemen have made use of many remarks respecting thi~ 
witness which I deem unworthy of an answer. But thus far I did think 
worthy of being noticed. The eounsel for the prisoner say that all 
are combined, and come here with a determination to sustain one 
another. Ha,s not the learned gentleman drawn very largely upon hb 
fancy to induce the jury to believe transactions which have never ex· 
isted. It is true the argument was more like evidence than argument; 
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more than one half of it related to that which did not exist in the case. 
Strike out that which does not pertain to the case and weigh the re
mainder in the scales of intellect, and see if it is entitled to much con
sideration. 

I might as well here remark that the four witnesses whom we first 
called to the stand pertainin g to this subject I regard as the most im
pOl'tant-as the all-important ones for upholding this pro~ecution: 
The next witness is Isaac P. Corson, I know you recollect hIm. He 
has ,been an inhabitant of Canada but is now an inhabitant of this 
state. He does not live far distant from the scene of this disgraceful 
affair; and if his character for truth was not good, rerne'mber, the vi
gilance of the counsel for the prisoner would have sought out those 
who would aHempt to impeach his reputation. Not having done so I 
set it down that his character is good, that he is unimpeachable in the 
neighborhood where he lives, and that he is not liable to have odium 
cast upon him here. You are to judge from the facts which he testi
ties to, the appearance of the man, as I apprehend, would give confi
dence in his integrity. and yet the learned counsel,-and it was par
ticularly manifest as to Mr. Corson,-found fmIt with his manner and 
tone of voice. And in every thing that pertained to his mode of cross 
examination seemed to say, "you have sworn to a lie, and I mean to 
have the facts out of you." The learned counsel has brow-beat the 
witnesses, and put their characters in as great hazard as were the lives 
of those who were in the Caroline. I suppose that in any counry, 
whether Niagara or any other, where counsel's put questions in the 
manner that they have done in this case, making insinuations, sneer
ing continually during the examination, there is no witnesses who 
would not feel indignant. I do not cast reproach. I make these re
marks to show the impropriety of going over the whole life of a wit
ness, and asking questions which would put any man at a loss to an
swer. 'VeIl, what was the result of it? It was a short story which 
will carry belief with the proof as long as they shall recollect. The 
witness stated that he heard McLeod say, that he was there, and that 
"he would like just such another expedition, to go and cut Qut, and 
burn Buffalo." 

On the 24th McLeod had been at Buffalo, he had noticed him to 
leave the city in a manner very disagreeable to his feelings, and no 
wonder that he should have feelings of indignation against that city. 
He said he would like to serve Buffalo as he had served the Caroline. 
He admitted that he had assisted in the destruction of that boat. It 
was Dnly necessary to show that these sentiments were uttered over 
:l.nd Dver again, so that there could be no mistake. I dO' not wonder 
that this man has made these C'onfessions. But you should consider 
where he was when he made them. It was to those who were enga
ged. in this cause. It shows that he was proud of having done that 
,,:luch he may have thought his duty to his country: being at the 
head and almDst the first upon the boat in performing that act of which 
the people D,f this country have a right to complain. I ask you then 
why not belIeve the testimony of this man in connection with that of 
a dozen others when these men come forward and swear to that which 
is corroborat.ed ?y circumstances before and since? A jury would be 
extremely dlrehct frDm duty if they did not place reliance upon it. 
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V{ill a jury sit here and listen to all this about combinations? Shall 
('ounsel ask a jury to believe their own statements and call witnesses 
to impeach and set down other witnesses as not to be credited, as we 
have witnessed on this occasion? If that is to be the case, the sooner 
(·onrts are done away with the better. Instead of being a trial upon 
the evidence it is the merest farce. You are to weigh the force of 
evidence. It is not only your right but it is your duty. But when 
you have weighed it you are not to consider the witness impeached, 
merely because connsel have said so. Suppose that witness had ap
peared in Court without any sudl strong remarks from the opposite 
counsel, would you hesitate to believe him? No, that nevcr would be. 
the case. Any man who has heard him and witnessed his intelligence 
as detailed here upon oath, in the presence of this Court and of his 
Maker, would place reliance upon the evidence of that man without 
stint or allowance. 

The Court here adjourned for one hour. 

EVENING SESSION. 

Mr. Jenkins resumed his Addres.~. 

At the time of the adjournment, gentlemen, I had proceeded in the 
course of my argument to show the force of the evidence of Apple
by, of Drown, and of Corson, and to show that the prisoner was pres
ent upon the fatal night of the burning of the Caroline. I had named 
the name of Parke, bnt it may not be well to embarrass the mind with 
too much evidence at once. It may be proper at this time, having 
had a short adjournment, to consider the ground on which we are 
treading, and to reflect whether we have not a case here upon which a 
jury should consider. Was it ingenuous, when the people had called 
witnesses, for the counsel to intimate that the prosecution should dis
eontinue the case on the ground that there was not sufficient evidence 
to convict the prisoner? Was it ingenuous? I do not claim that it 
was dishonest; but have not counsel been carried beyond their case 
by means of their anxiety to clear the prisoner? Is it not necessary 
and proper that we should pause and give that weight to the testimony 
to which it is entitled. 

I feel that I am standing before a tribunal who are able and willing 
to examine this case upon the principles oflaw an] justice. Although 
][ admit I have been disappointed in some decisions which have been 
made, I do not doubt that they have been made honestly, though pos
sibly made mistakenly. I am willing to rely upon the evidence before 
vou, without regard to what may have been excluded. I am willing 
io place the case before you on that evidence, and have YOIl pronounce 
guilty or not guilty. 

When I heard it announced by the learned counsel in presence of 
this audience, and the Court, that they expected a jury to bring in a 
verdict without the least possibllJ question, and that they only feIt em
barrassed because they had nothing to argue, because the case was so 
dear, that your verdict would put an end to the subject of war-when 
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] heard that subject drawn into this trial, I felt alarmed for our insti
tutions. 

Shall it be said that, when men stand up to argue upon the guilt or 
innocence of an individual, they should take into consideration whe
ther it shall produce war or continue peace? I trust that no such sen
timent has ever been before announced in this land. If advocating 
this case before a British court and a British jury during the period of 
1~:37, then I might suppose that an appeal of this kind might have 
had some influence in inducing a jury to be led astray by their preju
dices. But when addressing a jury in the county of Oneirla, the place 
olf my adoption-when addressing many of my personal acquaintance, 
I am satisfied there are no such prejudices to gratify,-that you are 
willing to pronounce upon the question, whether guilty or not guilty. 
1 feel a confidence which inspires me with courage sufficient to pro
duce conviction, and inspire a belief that you will give an honest decis
ion fearless of all consequences. 

If we are to consider whether it is to produce consequences beyond 
the immediate effect of your verdict, where are our courts and our in
stitutions? It would seem as if the learned gentlemen had supposed 
themselves in another nation. I awoke almost as if from a reverie, 
in a country under Great Britain; not the island of Englaud, because 
there is as much justice as any where. They would look with 
contempt upon any such insinuation being thrown out. Where such 
arguments are introduced into courts, and before a jur)', shall they be 
listened to? Can we not, 1 ask, bring up feelings of justice more 
strong and powerful than any extraneous matter which pertains to 
policy or expediency? I am astonished that these allusions have 
heen made and held out to you, that your verdict is to make war or 
peace, and therefore you must ease your consciences by coming for· 
ward and pronouncing a verdict without considering the evidence. 
and thus lean to the side of peace. 

Gentlemen, this is not the way in which we are to view this ques· 
tion. If we look to the history of our country, I should regard it as 
the commencement of that system, which if persisted in, would allow 
the British Government to take away our soil or any thing else. 

How was the right of search exercised previous to the last war with 
England? It began with the plausible pretext that they only searched 
to take such as belonged to the British nation-under that pretext 
how many have been taken from their families and homes, and never 
retu:ned to their native land. Sworn away by false witnesses, and 
(~o,nt~nued away till their deaths, and never permitted to return. U 
thiS. IS to operate with the jury, and our laws that are applicable to 
subJects of another nation, who commit depredations, how soon will 
the people upon our frontiers be snatched out of our hands, and lose 
th~ir live~ ~or any imaginary offE'nce. I say therefore, in answer to 
thiS, that It IS our duty-it is the' duty of the Government of this 
State, ~o maintain the -integrity of our dominion. 

Le~ It .be understood in every nation and kindred, that when men 
are wlt~1I1.the territorial limits of New-York, they shall be protected 
an~ the~r hves preserved. They shall 110t be encroached upon by 
a~) ,nation whatever, though they can control one hundred and sixty 
I11llhons of people, while we have but fifteen millions. I rose with 
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the principle in my mind, which has ever been inculcated, that 
this question was to be decided according to its intrinsic merits, as 
developed by the evidence. 

It is conceded, that if Alexander McLeod was on board those boats, 
and engaged in that transaction, he is guilty of the crime with which 
he stands charged; even if there were no other evidence than that of 
the three to whom I have already alluded, together with the fact of 
the death of the deceased, Durfee. Would any jury in this country, 
or any other country, hesitate to pronounce that man guilty? I would 
be astonished if they would do so. I do believe that any jury or 
court would yield their sanction, and their credit, and their faith, and 
pronounce the prisoner guilty, without the least delay. But we do 
not stop here: we go further, and introduce witnesses in corrobora
tion of these facts; and the only attack which can be made upon them 
is, that they so completely correspond in their teRtimony, with the 
facts charged, that it must be false or fabricated. A doctrine as strange 
as it is new, in any court of justice. 

Charles Parke is a native of Canada, and never belonged out of the 
Province, as is the case with several of our witnesses. He never be
longed to any of the societies which have been mentioned. Is it pos
sible that a society so saps the murals of men as to render them en
tirely unworthy of belief1 If that be so, we have got into a new 
sphere of action in relation to the administration of the laws of the land. 

The witness yet resides in Canada, he is a farmer-a man well 
known there. He set out for the purpose of coming to Buffalo, about 
the time of the commencement of this court, and ascertaining that the 
trial was about to come on, though he had business in Buffalo, he con
cluded to return home, and wait till the trial was over. He is not one 
of those who might be liable to the charge of want of integrity. He 
resided in the very village and house where Davis did. 

The vigilance of the learned counsel, through the particular friends 
of the prisoner himself, and the whole British Govemment, would 
surely have been able to produce those men, or to have taken their 
testimony on commission, who could impeach this witness, if he was 
in truth liable 1.0 impeachment. He came to Chippewa, and there as
certaining the fact, of the trial being about to take place, and being 
unwilling to come, returned to his home. The first week of the court 
having passed over, he again went to Buffalo, to attend to his business. 
He was discovered in Chippewa by a person who crossed the Niagara, 
and who, taking a different route, was ready as soon as the witness 
rose from his bed the next morning to subpcena him to appear in this 
case. 

Now, the learned counsel says this was all a trick on his part. I 
ask where is the evidence of it? Is there the least evidenee of the 
fact? If so, I have failed to hear it. He did not know the effect of a 
subpcena, other than it laid him under a penalty of fifty dollars, and he 
concluded to send his horses back by his brother-in-law, and come to 
court. And this is made 'a subject of impeachment, as though what 
he has said under the sanction of an oath is nothing- worth. I never 
have seen counsel driven to such extremities. His whole story is, 
from the beginning to the end of it, a continued chain of transactions 
bearing the impress of consistency. 
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Let the gentleman's argument be published, as it will be published, 
and I am glad that an argnment of that descri~tion ~s t? be publi~hed; 
so that if a jnry brings in a verdict in conform~ty wIth It, that thIs .en. 
li!Thtened community may see and know how It has bee~ accomplIsh. 
ed. But if the solemnity and sanction of an oath-If duty to his 
country, to himself, and to his Maker-if the ordinary laws of o?r 
country are to have their wonted course, I sh~ll be prou~ of submIt· 
ting the question to you, whether Parke IS to be belIeved or not. 
What does he testify? I shall only give an extract: He says that he 
was Davis' bar-keeper, that McL.eod directed him to tell his brother 
that he was gone to Niagara. Now, what was that d0.ne ~or? Was 
it not known to him that Corson and others had seen lllm In conver
sation with Drew? That it was whispered in the public mind that 
the Caroline-the thing which had occupied so much of his attention, 
and which had caused him to go to Buffalo-to go round Navy Island 
-to return from the falls the night previous,-that something was to 
be accomplished? For the purpose of not allowing them to know of 
his actions, he designed to put them off their guard, by saying, bring 
up my horse, I am going to Niagara. Who brought up his horse? 
He did not bring him up himself. Now, if there was a man who 
brought out his horse, do you not suppose his testimony would be 
brought to bear upon this trial, personally or by deposition? Yes, 
he would have been the first man. 

Here Mr. Jenkins recapitulated the substance of Parke's testimony, 
bearing upon this point, and then proceeded as follows: 

Whenever you find two witnesses essentially corroborating each 
other's testimony, and establishing the same fact, and there is no in· 
herent evidence of its untruth, it gives to it a force in arithmetical 
progression; if you add a third it is stronger, if a fourth, it contin
ues to increase in strength. 

N ow, the force of this testimony, all tending to one point, is 
stronger and of higher verity than if sworn to by one only. 

Henry Meyers, of Canandaigua, swears that he saw McLeod at the 
falls of Niagara, where he stopped at a house on the north side of the 
road. He had previously seen him at St. Davids; some one asked 
him who shot Durfee? McLeod said, "By God, I am the man." 
He then said, "That is the pistol that shot him," Now, how do they 
seek to impeach this witness? He is made to go the grand round, to 
show where he was born, and where he has lived. I would not have 
said a word, if the learned counsel had not recommended you to look 
and see whether the witness had pursued the most direct route to get 
to the several places named. I have no objections to your looking at 
the map, but those who are better acquainted than my learned friend 
or myself .with the points at which he arrived, say that the route was 
~he mostdnect that he could have pursued, except where he varied it 
m order to ~et better sleighing. And think you,-when that learned 
ge.ntlemen IS surrounded by many high in station from Canada,
thmk you they would not be called on to testify and show the falsity 
of this evidence in that respect? .' 

Gentlemen, I am astonished that my learned friend should haye 
g?ne s~ far beyond his ordinary prudence-but he cannot blind men, 
WIth thlllgS so feeble and futile, llpon their face. 
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I do not contend that this man has as much weight of character as 
more substantial men, who live in one place and are not moving 
about, yet he is not unworthy of credit, they have not impeached him 
at all; nor is his story improbable. For the whole course of pro
ceedings, from first to last, show that McLeod had been willing to 
boast, that his queen, and England might know that he had been a du
tiful subject. It has been said that the declarations of men are not the 
best evidence. It is not like that of a man who sees with unerr;"Jg 
certainty; but still it is evidence and you are bound to allow it some 
weight. But I do object against going out of the record to impeach 
this man, for I verily believe he has told the truth, as nearly as he was 
able to set it forth. 

The witness says, that McLeod had a sword and a pistol. The 
stock of the pistol was painted red. I care not whether it was or not. 
He saw it and it was stained, no doubt, whether with the blood of 
Durfee, or of any body else, or not blood at all, it is evident that the 
prisoner wished to hold out the idea that he' was the man who had 
conlmitted the deed. We introduce this man, for the purpose of show
ing that McLeod confessed himself to be on this excursion. When 
we have taken the testimony to that extent it has performed its offict' , 

Gentlemen, add that to the foundation work, which has been erect
ed in this case, and let the learned gentleman produce all the force he 
can against it, and we will see whether he has been able to raze it,; 
foundation. Calvin Willson was acquainted with the prisoner, who 
in reply to a question from Raincock said there was one thing which 
he did know, and that was, that one damned Yankee got shot on the 
wharf. Now, they have undertaken an impeachment of him also; and 
they have shown by Alexander C. Hamilton, a lawyer of undoubted 
respectability, that Raincock had left the place before the time allud
ed to. But is it ,not possible that he had gone to the American SIde 
and was back there on that occasion? Hamilton swears that he ran 
away for debt, and others say that he did not run away for debt. Now 
who knows but he resided near by there? It is a fact which I am 
rearly to concede, that it has shaken his testimony and it belongs to 
you to say, how much credit it is entitled to. If you throw it alto
gether away there is enough left. 

Seth Hinman lives in Youngstown, he saw McLeod on the evening 
of the twenty-ninth, and at seven o'clock the next morning; he wa" 
once in a Hunter's Lodge. He has no doubt that he saw him about 
sunrise. This does not prove that he was on board the boats, but it 
goes to prove that what they set up, in defence, is groundless. And I 
shall have occasion to advert to the circumstance for that purpose
to show that he was there about sunrise, and therefore probably one 
of the party. I ask why was he up there thus early in the morning? 
Is it improbable that he should be up thus early in the morning. He 
had taken a sound nap after his wine-drinking, and had risen in the 
morning. There is no proof that he was there positively. The offi
cers there were up at an unusual hour in the morning, which shows to 
my mind that he was there drinking over the fatal deed which he had 
accomplished. 

William W. Caswell saw him come out from Davis's about nine 
o'clock in the evening, and go towards Mecklem's store, where the 
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consultation had been held and in the direction of the embarkation. 
He undoubtedly went ther; for the purpos.e of emba:~ing. Wit~ess 
saw him about fun-rise the following mornmg on DavIs s steps. PrISO
ner said" \Ve made the damned Yankees run." N ow, do you not be
lieve he said that? Do rou not suppose, if you had been ~n Canada, 
a citizen of the United States and looking .on that transactIOn, he be
ing a deputy sheriff, and being in that transaction and confessing that 
he did a certain act, do you not believe you would remember the sub
stance of it as long as you live? It was not like the everJ:" day oc
currences that take place in a neighborhood; here was an Important 
fact divulged. 

When a man comes forward, in open day-light, and makes such 
statements; how could an American drive them from his thoughts? 
They will be with him to the latest day of his existence. McLeod 
also said that he saw one man dead on the dock; he had a pistol in 
his hand; now I ask whether this will not convince the mind of any 
reasonable man that McLeod was a participator in that affair. 

Anson D. Quinby saw the prisoner come out of Davis's, about nine 
o'clock. The next morning he saw him not far from the bridge, and 
some of the colored troops about him. Some one asked how they 
made it go last night. The answer was, "we," or "I killed one or 
two damned Yablkees." Do you suppose that he had forgotten? I 
apprehend the jury will wait long before they forget the circumstance. 

Justus F. T. Stevens says he saw the boats depart and rEturn, but 
upon the testimony of this witness very little reliance was placed. 

Timothy Wheaton is less explicit than the others. 
We have called no less than twelve witnesses, all showing that Mc

Leod was there, and yet the learned eounsel has stood up here and pro
claimed to this Court, and audience, .that it was the duty of the Attor
ney General to abandon the eause! But for my personal acquaint
ance with the learned counsel I would set him down as a maniac. I 
do not say that he intended to misrepresent. 

N ow let us go through with the evidence on the part of the prison
er, and see how far that ehanges the foree of the evidence which ,{ 
have .recapitulated. Perhaps I ought to remark, before proceeding 
that It has been said hy the distinguished counsel that he has im
peached the testimony of Anson D. Qninby. 

Well, let us see whether he has. Did you ever know a man im
pe~ched by introducing a single witness against him? If you were 
~.omg to impeach a man, would you go twenty-six miles from the re
SIdence of the individual to get a lawyer who had been employed for 
the express purpose of impeaehing him, and who when he came upon 
the stand did not impeach him at all, nor attempt it? Would you 
subpmna that man and rest your impeachment upon his testimony or 
even upon that of a Justice of the Peace? When it appears that no longer 
ago than a few weeks, he was called upon the stand and an effort was 
made to impeach him but abandoned. 

The learned counsel has Raid that the Post Office has been made 
Ilse of improperly. How-did Mr. Lott of Pennsylvania-this Justice 
of the Peace, of no politics, do? Did he not communicate through the 
Post .O~ce, and was not intelligence sent to the counsel, and Mr. 
Lott InvIted here through that channel 1 And that is the man who 
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comes here out of the pure love of justice, all the way from Pennsyl
vania! I suspected there was a moving cause, planted deeper than 
we can Bee. This is the man who is willing, voluntarily, to commu
nicate intelligence, through the mail, for the purpose of getting a 
chance to come and swear on this trial. Why, gentlemen, this is a 
novel mode of impeachment; it is not much stronger than the learned 
gentleman's argument without any proof, and not half so amusing. 

Here we happen to come upon a principle of law-if a man goes 
into a neighborhood for the purpose of inquiring whether the charac
ter of an individual is good or bad, and inquires of A. B. C. and D. 
and they all say bad, and so on through the town, and this man comes 
forward to testify, the Court will say "you are not a compe tent wit
ness." It must be a person living on the ground. The Court are fa
miliar with the doctrine. 

Therefore the intelligence which this lawyer obtained is wholly 
useless. 

It was not to be expected that when we had to draw intelligence 
from the other side of the fatal Canadian line, that the principal men 
would come. It would be useless to go there to take depositions. 
You might be sent back perhaps with a bullet in your head. 'We 
can not expect that men of wealth and high standing, of rallk and dig
nity, can be brought here as witnesses; but it is men from the anvil 
and the plough, only, that we are able to procure. Shall a man's in~ 
tegrity be weighed by the weight of his purse? Is it not believed that 
the laboring classes ofthe community are the honest ones, rather than 
those who are engaged in speculations, to which the laboring classes 
have not access. Persons who lahor for their living have but their 
character to bear them through life creditably. These men, when 
unimpeached. are the men to be believed; when you undertake to 
impeach a man whose character is not good, how much easier is it to 
take a poor man than a rich one. Take a rich man, and the first thing 
is, I know that man can injure me, possessing as he does, property 
and power. But take a man who is penniless, having nothing but the 
hands with which he gets a living, and ho\\' easy it is for wealth and 
affluence and power, backed up, as on the present occasion. by the 
British Government, by able counsel, to crush the poor man! I ask 
you not to shut your minds against the poor man. I apprehend that 
when they come to get through with it, the gentleman's charges 
against the Attorney General will show to this country, to England, 
and to the world, that this prosecution is brought in good faith, and 
carried through in good faith. 

We now come to the prisoner's defence; and there is one circum
stance which the jurors should have in th~ir minds, as much as the 
carpenter his square and compass. It is that when a person testifies 
to an affirmative fact, his testimony is stronger than that of the wit
ness who testifies against him. If I should see a person in this audi
ence, and it should become important, next year, or the year after, or 
five years hence, to prove that man was here, and I should be called 
to prove it, and swear that I saw him here, that I recollect the fact;, 
suppose, then, that forty others should be called on to say whether So· 

they saw him, and they should say that they saw almost every other 
one, but did not see him, would you be at liberty then to say that my 

38 



298 GOULD'S REPORTER. 

testimony was impeached, although they could say that they knew a 
<Treat many, and that he was not one of them? Now, I wa~t to know 
if that contradicts the most feeble evidence? Here, then, IS the long 
and short of the argument; and of this character is the testimony of 
Capt. Sears. This man, who was in the confidence of t?e British 
Government, a sort of link between the black and the .whlte races, 
standing where the complexions meet both ways. He IS a man who 
appears pretty well, and has a reasonable amount of intelligence. 
The Attorney General, did examine him more se>:ere.ly th~n any othe~" 
and his answers did appear pretty frank, and qUIte mtelhgent; but If 
they had been strictly true, they would h~ve had more weight. He 
<Toes too far and swears that they were all In darkness, so that no one 
~ould see; \e says it was very dark. He was asked whether he 
could see his friends. He answers yes, and there were five of these 
men engaged in this glorious deed, which has been compared to the 
seizure of Yorktown. But he cannot name the persons who werj! 
engaged in this black deed of butchery, and he had reason, I suspect, 
for not doing it. He says that he was in Davis's tavern several times 
in the course of the night; and that he saw Davis, and conversed 
with him. Davis swears that jn the course of the night he did not 
see him at all, but that he was in bed. Now, what shall we say to the 
testimony of Capt. Sears? I should call this at least a contradiction, 
which detracts from the force and power of his evidence. It was so 
dark that he did not see Sir Allan McNab; No wonder, then, that 
he did not see the prisoner. There seemed to be a mysterious power 
in that man; the moment he turned his eye toward a friend, he could 
see him. I do not know how it is in Canada, but in this country, I 
should doubt very much if this peculiarity exists. He was about the 
heacon-light, but did not see McLeod, although it is possible that 
McLeod was there. He was asked, did you see Drew, the man who 
commanded? He says, yes, I saw him. Was there any man in uni
form? No, is the answer. He saw Drew, and could swear that the 
prisoner was not there. Another witness swears that Drew was the 
only man in uniform, on that occasion. How could he identify his 
friends, and still not be able to tell whether the commander was in 
uniform? Harris swears expressly that he was thus dressed, and 
that he was the only one. But this distinguished Captain, when 
brought here, says that when the boats were passing up and down, 
no one was permitted to pass ul.lless they gave the usual signal or 
countersign. 

Platt Smith says it was usual to pass without any such ceremony. 
When that witness was called, he said he passed all except one. 
When they saw that they were people who lived in the neighborhood, 
they did not challenge him . 

. If there had been a large army on the island, it might have been 
different. But here was an army of two or three thousand men, and 
only two or three hundred upon the islalld, whom the Canadians 
feared no more than they would so many persons without arms at all. 

But we have direct evidence that the sentinels were in the habit of 
challenging person.s who passed. They were set there to do this du
ty. And unless thl? man.has an all-seeing eye, to look any where, 
and every where, hiS testImony amounts to little or nothing. 
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We now approach a more important part of the prisoner's defence 
-the depositions. A commission is made np here at home, by the 
re~pectable counsel, to examine witnesses in behalf of the pri~oner. 
In making up these questions, the counsel on the part of thel prisoner 
makes out the ordinary questions, called interrogatories; and the 
counsel on the other side make out the proper cross-interrogatories; 
and they are sent to Canada, 01' wherever the witness resides, and 
these interrogatories are read over, and the answers of the witnes~ 
taken down. Now, you perceive, you cannot change your cross
questions to meet any other thing which the witness holds out, but 
have to examine him on the old questions. Of course therefore the 
witnesses can screen themselves from saying many things, that thE' 
counsel would think proper to inquire about, were the witness on the 
stand. Why, suppose that the learned counsel had been required, in 
any manner, to draw up written interrogatories for the witnesses, he 
has examined-how much would he have found out? Very little. 
You cannot go into a cross-examination, where depositions are taken, 
that shall elicit important facts, many of which would otherwise be 
hrought to light. I grant that the testimony, on the part of the party 
issuing the commissions, may not be as forcible, yet the cross-ques
tioning of the testimony amounts to little or nothing. In these com
missions, do you find the question put, who were on board these 
boats? You do not. If the witnesses were on the stand, they wonld 
have to answer, who were there; this matter was of the utmost im
portance. Suppose you should come forward in a court of justice, 
and swear that you did not see the Attorney General on board such a 
boat, that night; on the cross-examination, yon woulU be asked, how 
many were there-who were there. If the witness could give in the 
llames of all on board and say that he knew them, and give their 
number, and all these marks which make the truth, what would be 
the effect? To carry strength, and force, with such answers. Now 
what is done, in this manner of testimony? You find witness after 
witness, swearing not only strongly, but positively, that the prisoner 
was not on board the boats, at all, when it is utterly impossible, posi
tively to know whether McLeod was on board or not-utterly im
possible: it is true, they might know he was not on board the boat 
where they were; but, to know that he was not on any of them, is 
utterly impossibleo 

MR. SPENCER here interrupted. They have not said that; but 
the witnesses on board each boat-have declared that he was not on 
board the boat which they were in. 

MIt. JENKINS. That is °not very important; if they desired to show 
with certainty that the prisoner was not on board the boat, they should 
have asked the question, themselves; it would brace up the residue 
of the testimony beyond all description: every man would see if they 
knew those on board and could describe them, that McLeod was 
not among them; and their testimony coulct be relied on; but let 
them put the naked question only, and it shows that these person~ 
could not be satisfied with a degree of certainty. 

MR. SPENCER. .The question is put and answered, whether they 
knew every man on board the boat. 

MR. JENKINS. But if the answer was made that they knew the 
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names of all on board, would it not add to the testimony? }f they 
could say, "I lmew all on board, and McLeod was not there, -does 
it not amount to nothing at last? And, I will show you that these reo 
marks are strictly applicable to the positi?n I am ~bout to take. The 
learned counsel did anticipate me-in saymg that It would be urged by 
the counsel on the part of the people, that t~e ~arties to a crime, ,are 
not such as can be relied on in a court of JustIce, and I do admIt, I 
was pained with the praise, w~ich the distinguishe~ cOl~nsel thought 
proper to attach to the transactIOn of the,se p~rson~ m thIS dark trage. 
dy. Will the persons who are ,engaged,m th~s bU~Iness, be left to the 
tender mercies of those who, 111 the mght tllne, mvade our borders 
and attack in this manner our boats? when they know not who are on 
board-how many private citizens-who go and raise a gang of men, 
putting into their hands the most dangerous weapons, who cry out 
that they wiII "give no quarters," who shot one man on the spot, and 
how many others they killed, no man can tell; and after they had 
done all that, the learned counsel compares them with the heroes of 
the American Revolution. This is elevating them to a position to 
which the human mimi can never give its assent! Shall those who 
commit an act of which they are ashamed, be thus praised, and in .an 
American Court? It is to me, absolutely and exceedingly unpleasant, 
Did they not know they were crossing the important line that divides 
two nations jealous of each other? Did they know when they 
were about to commit this murder, how many fathers they would reno 
ner childless, and how many wives widows? Not, at all: and yet 
they were willing to go and fire indiscriminately on that boat. N ow, I 
say, a man who will do this, is as hardened a villain, as ever swung on 
the gallows; they went and raised the murderous knife in the night
time, with a view of slaughtering those people indiscriminately, and 
without any cause whatever; and yet, it is claimed, although they 
possessed feelings thus hardened-it is said by the learned counsel op
posite me, that you are to believe them, as much as though they had 
not been parties to the crime: it is hard work, and never, in this coun· 
try or in England where common sense prevails, can it be asserted to, 
Depend on it, the man who has participated in such a transaction, has 
lost his moral sense, and will be more easily swerved from the truth, 
than the man who is not thus stained with the commission of all evil 
deed: and, gentlemen, I would prove this, in the very witnesses them
selves, The law on this subject is this-that a party to a crime, 
although he turn states-evidence, cannot alone support the prosecution 
for a criminal offence, without strong corroborative circumstances, 
for the purpose of enabling a court, to authorize a jury to bring in a 
verdict of "guilty" against the prisoner. But if this testimony is of 
itself entitled to but loose credence, witnesses have been called 
against them; and I therefore insist that tlje testimony of these men 
should be looked into with great care, whatever it might amount to, 
were it not thus circumstanced, by the fact of their connection in the 
guilt of the prisoner. I will take one example-and that is the boat 
in.whi,ch the commandant, Drew was himself; and the first question is 
thIS-It appears from the evidence of other witnesses, that Drew is in. 
Canada; why is he not produced here? The man ,vho must have known 
McLeod better than any other person-why is not the commandant 
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of the boats-the man too, who was in company with the prisoner 
that very afternoon, and in whose boat the prisoner would be likely 
to enter-why is he not on the stand, and required to testify? In thi" 
conntry every thing was at the command of the prisoner, and persons 
from his own country came here to watch the trial; why was not Drew 
authorized in that way, and requested to give evidence, as to whether 
he saw the prisoner at all or not? Remember that the prisoner, un
der the advice of his able counsel here, and perhaps equally able 
counsel in the Provinces, would not have called on men who were 
able to swear against him. Gentlemen, depend on it there is acute 
management in this case; that they have not called on him, to testify; 
if he could have sworn that the prisoner was not there, he would have 
been the first man pitched upon, and would have been called as a wit
HeRS; but he was not. The second in command, Harris-

MR. SPENcER.-There was one other of the officers of the navy, 
who was in the boat together with Drew, who declined to testify, for 
the reason that he would not give any countenance, by giving testimo
ny, to the right a f trial before the courts of the States. 

MR. JENKINS.-I presume the counsel has been so informed, and 
that is about as true as that the prisoner was not in the expedition. 
because he was at Morrison's; but I hope the learned counsel will not 
always be deceived with pretences so slight and flimsy; to save a 
man's life, it is true, he would not be sworn-he would not commit 
perjury, and therefore was not sworn. Who have they sworn out of 
that boat? The first was Harris, who was second in command; he says 
there were nine in the boat he went in. Edward Zealand, who was 
in the same boat, says there were eight in it; now, where is the odd 
man? I suspect it was McLeod; there is a difference of one between 
them; and how will they reconcile it? At any rate, there is a con
tradiction; and where is the odd man? If thev can swear with such 
certainty-one swearing that there were nine,-and another that there 
were eight, in the boat, it seems to me that it goes somewhat to in
validate the force of their evidence. Put that in connection with the 
fact that Drew himself would not swear, and let us see whether, as an 
American jury, who are not placed below mankind in general, for 
knowledge and good sense, cannot see that there existed a conscious
ness that McLeod was a sharer in this deed of violence, N ow, Har
ris says there was no man of the name of McLeod in the expedition
he knew every person-" I did not see every person who embarked." 
., On their return home they went to their respective quarters; I had 
no acquaintance with McLeod; "I believe I was the last person who 
left her." Zealand says, when they came to get out, he jumped in
to the river; I do not know but it may be that he, and the prisoner, 
had drank deeper than they should have done, and therefore were unable 
to perform their fiendish duty. 

N ow, we come to the point raised by the testimony of Center. 
He swears that he threw a couple of carcasses, one into the fore, and 
one into the after cabin, and then came away. I should like to know 
how they burnp-d, after the boat and he himself were wet. No man 
pretends that this Harris ever put any such article into this boat, for 
the purpose of firing her; it is contradicted by the other facts 
sworn to. What is there further on this branch of the case? It iii 



802 GOULD'S REPORTER. 

perfectly obvious, that when you lo?k. thro~gh the evidence, and ex
amine it, with respect to these commISSIOns, It amounts at best to very 
little. It would not be expected that they would be careful to notice 
who were there; "iddy and excited as they were. If a list had been 
made of those whbo were there, and McLeod's name had been on it, 
they would have been the last to produce it, in a case of life and 
death. No such list was made. The people, when the temper of the 
times has cooled down, will hold up the perpetrators of this deed to 
the indignation of both nations. You perceive then, that the evidence 
from the commission, and that of Sears, does not amount to much. 

N ow, how do they establish their alibi? On this point of the case, 
I shall not detain you long; I do not deem it necessary. I shall leave 
much pertaining to this case to your own recollection, and to the re
marks of the Attorney General. What is an alibi? It is to prove a 
man to be in another place, at the time charged. Have you not 
heard the learned counsel say that the question of time was the most 
difficult of all things to be remembered? So it is ; and therefore the 
defence of alibi set up in criminal prosecutions, is such as almost 
always is looked upon with sllspicion. Why? Because the qolestion 
of time, about which people must remember, is an important one. 
N ow, for the purpose of showing that we cannot rely on Morrison's 
evidence, we have introduced the confession of lVlcLeod, to ascertain 
a fact entirely inconsistent with the statement of the Morrisons, in 
which McLeod says that on Christmas eve, the 24th of December, he 
was in Buffalo, and the following day he returned to Chippewa, and 
there gave the intelligence with respect to the Caroline. Now, Mor
rison swore with equal certainty that on that very evening, this same 
.McLeod was at his house, and staid all night. 

Mr. SPENCER. No-but on Christmas evening. 
The ATTORNEY GENERAL. No, Morrison himself corrected the 

statement, and said it was on Christmas eve; the Judge will find it so, 
by reference to his minutes. 

Mr. J E~KINS. I understand it so; when the question was asked 
what time he was t.here, he said Christmas eve; that is what I under
"tooa him to say; jf it is wrong, you will correct it. If so, then, of 
eourse, the witnesses stand contradicted in one point, fOI the reason 
that they swore that they remembered as distinctly that the prisoner 
was there on the 24th of December, as on the 29th: what is their recol
)~ction then good for? J t is good for nothing. Inglis in his deposi
tion, states that he was a bar-keeper in Toronto-that McLeod came 
there the 31st of Dec. 1837, and staid there three days; McLeod says 
that he aid go to Toronto on the 1st January, 1838, and the next day 
was there j although they had been at the expense of examining In
glis, his testimony was not read at all, and it contradicted that of the 
whole Morrison family, with respect to his being there, the 1st and 
2d January, 1838. The depositions of these Morrisons, taken on 
another occasion, have been read to you; what do they say? That 
McLeod came there with his horse, and that Morrison directed his 
son ~o put up the horse and supper it. The old man swears he knew 
noth~ng about the horse; his wife and daughter swear thai they knew 
nothlO.g at all about the horse, except from the boy; what has produ
t~ed tl118 change? They would rather have it suspected that Morrison's 
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family did not tell the truth, than that McLeod went there on horse
back. In his deposition he says that he went on horseback himself; 
he says, "I got up about half past seven or eight o'clock, got my 
horse, mounted him, and went to Stanford in company with Press." 
In the examination before the judge, he says he led the horse and ]'(xle 
in the wagon with Press: Press says he has no recollection about the 
horse. The gentl~man says he reconciles it in this way--that McLeod 
hitched his horse behind the wagon, and Press never found it out at 
all; is that possible ~ Not at all; if they were bothered by leading 
the horRe, remember that the feeble recollection of Press, who is 
brought here to press every thing into service, would have remember
ed it as long as the fact of McLeod's being with him; it is not to be 
forgotten; but, there is something more improbable than that with 
respect to this. Press is brought to fortify Morrison; and when you 
come to ascertain the fact, Press's and Caswell's testimony goes for les~ 
than nothing, in support of the testimony of this family. That it is 
not true in fact, is manifest. Press believes he went down to Chippewa, 
and at the door of Davis's tavern saw the prisoner; thinks he mentioned 
to the prisoner that he was in a hurry. McLeod had a horse at Da
vis's, and still,in a muddy state of the roads and darkness of night, 
lw detains Press from home, and takes a nap, while Press is wait
ing for him; it will do to' tell this to new recruits, but not to us 
old soldiers. Do you suppose he got Press to wait for him to 
take a nap, and when he got to Morrison's, he was so sleepy as 
to take another? It is preposterous; men of sense see through 
the flimsy manoeuvering of which this is composed. The Mor
ri80118 say they usually go to bed at eight or nine o'clock: that 
night they were up till twelve o'clock; the old man remembers one 
thing--that McLeod took a glass of sling at ten o'clocl{, but what 
they talked about, no man can tell! Why, gentlemen, it will not do 
to prove an alibi by such evidence as that. They had heard that the 
Caroline was there, they say, before that time-

Mr. SPENCER interrupted. None but the young lady entertained 
any thought of the Caroline's coming down, before. 

Mr. JENKINS. My recollection is as I have stated it; you will re
member whether it is true or not: the young lady says that in the af
ternoon of the 30th, McLeod returned to Chippewa, bringiu!l" a ball 
that had been fired at him from Navy Island; is it to be credited that 
any man would carry a cannon ball in his hands, for the purpose of 
showing it to the young ladies! Gentlemen, it is not so. A little 
farther back, and let us see how this alibi is introduced. The Caro
oline was burned on the 29th of December; Cameron is shown to 
have been along there early in the morning; and that he brou~ht 
along a piece of this ill-fated vessel-so anxious was Cameron to keep 
a piece of a vessel that had gone over the falls: that might all have 
been; yet it was quite early in the morning that Cameron should get 
hold of it; it is not very probable that he would have got hold of it, 
and taken it down to Morrison so early in the morning. If Mor
rison had sawed off a pie.ce, Cameron would have remembered 
the special anxiety of a man to obtain a little piece of wood; 
and he would have been the last one of whom they would have for
gotten to ask this question-what does he say? That on the mOfIl-
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ina- after the burning of the Caroline, about nine o'clock, he stopped 
at "John Morrison's gate, in front of the house near Stanford, and 
that Morrison came to the gate; "I there had a conversation with him 
of about five minutes; I may have mentioned the destruction of the 
Caroline to him; I now remember the fact of having held a conver
sation with Morrison at that time." Now, if that man had taken the 
pains to secure such an article as this, and the old soldier, Morrison, 
pleased with it, had thought proper to saw it off, Cameron could have 
remembered it. I ask if it does not look as if this alibi was manu
factured? I regard this defence as made up for the occasion. It is 
possible, and barely possible, that it is (rue; but! regard it as made 
up for the occasion; and all the circumstances, to which I have allu
ded, show distinctly and positively that it is false; but when you 
place to it, the opposite testimony, it solves all these difficulties. 
What man can say that the force of the testimony of the four Morri
sons, and the other testimony to sustain them, can ever weigh at all, 
against any witness positively showing that on this occasion, the pris
oner was on the ground? 

I do not feel very much enlisted in this cause; I believe the pris
oner is guilty; if he be, and it clearly appears so, remember not only 
this country, but England herself, holds you responsible, under the 
fxaction of a juror's oath, in the presence of God, and the face of 
man, to pronounce him guilty. Should motives of policy be brought 
into the jury-box? No; look through the case, examine it faithfully, 
and it you are not cOlHinced that the prisoner was one of those per
:"OIlS on the expedition, I feel confidant that you will acquit him. "I 
feel no apprehensions of his conviction," says the learned gentleman 
lor the prisoner, and yet adds, if there be a doubt in your minds, ac
quit him: so say I. But the door of doubt should be shut up till ev
ery effort is made for the purpose of direct conclusion; it is only in 
cases where the mind cannot come to a conclusion, that there is rool11 
for doubt: but begin with doubt, and so treacherous is the mind, that 
il will continue to doubt-doubt-doubt, and never rome to a con
clusion. I ask you to take up ihis testimony, and view it with all the 
powers of mind you have; the people will see this testimony, and 
when the verdict is pronounced, it will be snch as we can look 
into: then we can say whether it has been decided according to jus
~Dce, t~ough perhaps it might have been more politic, to have decided 
It agalllst the force of evidence. 
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THE ATTORNEY GENERAL'S CLOSING ADDRESS. 

MAY IT PLEASE THE COURT AND GENTLEMEN O. THE JURY: Worn down 
with the labors of this case, 1 am called upon at this late hour to bear 
up, not against the intrinsic merits of the case, but against the power· 
ful eloquence and the great personal influence of the counsel for 
the prisoner-to bear up this case under my own fatigue, and ex
hausted as you are by this trial, which has been of so great extent, 
against false issues, which the ingenuity of counsel has been too suc
cessful in placing before you. During the progress of this case, and 
the summing up, counsel for the prisoner have complained loudly of 
the manner in which the prosecution has been conducted, as if there 
had been something harsh and improper on the part of those whose 
duty it was to conduct it before you. We have been accused of con
cealing from him the names of the witnesses. Gentlemen, I do not 
feel that that charge is properly brought against us. For one, I can 
say it is not properly brought against me. As to harshness in the 
case, lowe it to the position which I hold to say, from the outset
from the first moment that the prisoner at the bar was arrested at 
Lewiston, to the present moment in which I am addressing you, by 
the direction of the Executive of your State, as well as of those in 
whose more immediate hands the prosecution was, every attention 
has been given to the prisoner, and there has not been left the sha
dow of a shade of ground for the enemies of our State, here or else
where, to charge us with having tarnished the name of the State of 
New York, in the administration of justice to the prisoner at the bar. 
Our indulgence has been unprecedented to the prisoner, lest per
chance an opportunity should be afforded to the ill-disposed to say 
that the State ofN ew York has been pursuing the prisoner in a spirit of 
malignity. It was above all things resolved, that in the administration 
of your laws, "All things should be done in honor; naught in 
malice." It has also been said there has been a committee room, in 
which these depositions on the part of the prisoner have been read to 
the witnesses who were to come here to refute them. Gentlemen 
of the Jury, believe it not. It is utterly untrue. There has been no 
such committee or committee-room. All the material witnesses for 
the prosecution have long since, on previous examinatIOns, before 
the depositions were returned from Canada, or the commissions 
issued, stated the same facts, substantially, as they have stated them 
here. On what ground are you to be induced to believe that all this 
array of witnesses has been tampered with, or that there is some 
mysterious power extending behind the Court, driving forward this 
prosecution-and for what 1 No adequate motive has been presented 
here. Gentlemen, believe me, it is not so. The same heated imagi
nation which conjured up conspiracies to murder McLeod in jail, and 
next to blow up your Court House, and other monstrous fancies-the 
same heated imagination has conjured this up also. I mean not to 
censure the counsel who have conducted the defence of the prisoner. 
Far be it from me to do so ; they stand in a situation of great respon
sibility, and they have done their utmost. Gentlemen, if they hl/.d 
done less, I should have despised them for being recreant to their 

39 
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duty. I pardon faults which arise in the e::cess of zeal; an~ if lOU 

have discovered in me any pushing of a pomt beyond what IS rIght 
and proper, attribute it t.o my zeal; for 1. have thought I have been 
doing my duty, and nothmg more. Gentlemen-~ne word more b~
fore we pass to the merits of this case. Somethmg has been saId 
here, of the mob at Lockport. I wou~d n~t have mentioned th.is, but 
that it has been trumpeted forth that m thIS state we are so wild and 
reo-urdless of law that we are ready to assassinate a judge on the 
be~ch. I stand not here to apologize for any appearance of violence 
at Lockport, but the circumstances were not as they have ?een'exag
gerated here this day, and as they have been represented .m the pub
lic prints both here and in Europe. Gentlemen-the prIsoner was, 
by a judge, let to bail without a precedel~t; and the people, .who 
were somewhat indio-nant at the outrage whIch had been committed 
at their very thresholds, were excited. They did not do violence to 
anyone; they'insisted that those who had bec?me bound should can
cel their bond, and that was the whole. The Judge cancelled no de
cision made; the individuals bound cancelled their bond, and the 
mob, as it has been called, retired. And why this 1 If was because 
they relied on yon. It was not that they wanted to destroy the pri
soner, but they wished the prisoner to have a trial by jury. It 
was the confidence which they had in a trial by jury, and I 
pray God they may always have it. It was tb8ir confidence in the 
trial by jury that indnced them to retire like :sood citizens, and allow 
the simple course of justice to be pursued. Now, gentlemen, what 
progress have we made in this case 1 May I say that we have prov
ed that the Caroline was destroyed, and that Durfee was murdered 1 
I confess, when the counsel for the prisoner attacked so violently the 
testimony of Mr. Wells-the honest Mr. Wells, the first witness who 
was called to prove the destruction of the Caroline-I began to be 
alarmed lest we had not proved that the Caroline was destroyed, and 
that Durfee "'us murdered. I was astonished at the unprovoked as
sault-the savage assault made on the witness, who, I doubt not, you 
are all satisfied is an honest man. He is, gentlemen, as honest a 
man as any in the State of New York. His testimony, as far as ma
terial to the case, went only to prove facts notoriously true; facts 
admitted to be true by the defence. The charge of perjury made 
agains~ him must be considered a gratuitous if not a malignant libel, 
for whICh no pretext can be found in the character or testimony of 
the witness. Gentlemen, I do not think perjury is quite so common 
as the counsel seem to suppose; but, gentlemen, it is a common 
thing to swear a little more than the witnesses know; a McNab, 
for example, in his testimony, as we will show hereafter, did not in
tend probably to swear to what he knew to be false, but only swore 
boldly and broadly to what it was impossible he cOl'tld know to be 
~rue. ~hen a witness is brought to swear in a favorite case which 
IS. near ~IS heart, he does not always put in the words which qualify 
hIS testlmony. But as to this open, deliberate perjury, in a case oflife 
and death-it is monstrous and impossible! What man can stand 
here, and sw~a~ away the life of a human being, and his cheek not 
blanch 1 It IS ll1credible in itself. I shall not pause to demonstrate 
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to you that the unfortunate Durfee is no more. You have his man-
2"led body in your mind's eye, and you have seen the blood as it was 
described to you by the witnessess; you have seen that unfortunate, 
that inoffensive man, unconnected with any cause of offence against 
the Canadas, or any power whatever-his life taken in the darkness of 
the night, and his corpse thrown with indig-nity upon the wharf-our 
fellow-citizen, remember-one of those who are all hound together 
and to each other, to protect each and all, by Ltws which ,,-e have 
adopted for our government and gnidance. vVe are bound to protect 
the life of every, the humblest citizen, as far as we ha\-e the power, 
and to revenge it when it is gone. The life of a man may be taken 
in lawful self-defence, or in the necessary defenee of one's country. 
Yes, gentlemen, it might be taken by one in the patriotic defence of 
his country. On that point I ,yill go as far as the counsel for the 
prisoner. But does the testimony here make out a lawful taking 
away of life in necessary defence 1 Gentlemen, it does not ap
proach it. This point has been clearly discussed by the go
vernment at VVashing-ton, and J suppose the counsel for the 
prisoner _will not dispute its rluthority. The learned gen
tleman here read an extract from the diplomatic correspondence 
which has taken place between the British Minister and our Secreta
ry of State, in which our Secretary lays down the position that the 
affair of the Caroline was unjustifiable even in a national point of 
view, unless there was a strong necessity for instant self-defence, 
leaving no choice of means nor moment for deliberati011, a necessity 
which the government of the United States could not believe to have 
existed. The learned gentleman resumed-Gentlemen, this has been 
extolled as an act entitled to be ranked among the glorious achieve
ments of men. You well recollect the description of this boat; it 
was a ferry-boat-it was so small that a person could step out of a 
row boat on to her deck. Was it then so terrible an engine as would 
warrant such an extraordinary midnight expedition, \-iolating the 
peaceful soil of a friendly nation and murdering its sleeping inhabit
ants 1 You will recollect that it came out from one witness that 
there were two steamboats lying at Cllippewa, either of which might 
have met and destroyed her. Gentlemen, whatever other defence 
may be offered, this act cannot be justified as an act of self-defence. 
It was suggested by the prisoner's council that the persons on Navy 
Island might have been starved out by this act; but this plan, 
though it may have been a sagacious one, was one of barbarian cru
elty-it was one which nothing but the rigor of war would justify
one which uncler no circumstances could we be expected to favor or 
abet. If our citizens were there, on Navy Island, they were no long
er our citizens, and if they had been butchered or hung, there could 
be no appeal to our laws; but when they remain within our own lines, 
God grant that we may always be able and willing to protect them. 
'Ve are appealed to on behalf of this act in a manner which may 
affect some minds. It is that their country was invaded; and you are 
called upon and required to say, whether we should not have done 
the same, if lawless insurgents were operating against us in the same 
manner. At least, gentlemen of the jury, I 'should blush if any of my 
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own countrymen would have done such un act in the night. If it 
should be necessary to destroy a little ferry-boat, 1 trust there will be 
men to be found in the light of the sun to do the gallant deed, if it 
were such. It was done, too, gentlemen, as I stated in my opening, 
would probably appear, by an url~ed band of men ~ro~ Chi:pp~w~. 
But it was not such an act of publIc force as would JustIfy an mdl
vidual engaged in it. I can add not~ing to the .able opinion of our 
Supreme Court, which I read to you m my openmg. I can only say, 
that Great Britain herself has decided that question, as far as the ef
fect of an order of her government is concerned, when she refused 
to deliver up Greeley, when he was arrested at Madawaska, for tak
ino- the census under the order of the United States. When he was 
;J.r~ested for that act, and thrown into prison, and our government 
complained of the proceeding, what was the reply of the British 
O"overnment 1-" We cannot interfere-our laws must be respected." 
That answer, as far as the law went, was conclusive and our govern
ment acquiesced. The same answer is equally applicable and equally 
conclusive now, and the principle on which we acquiesced then, 
compels us to insist now. But so far as this was an act of war, that 
question has also been disposed of by Great Britain. When she 
seized our citizens taken on her shores, she tried them in her civil 
courts, and she condemned some to be executed and some to be ban
i~hed. Yes, gentlemen, our citizens have been thus treated, and the 
wives and children and brothers of those men have kneeled to the 
government at V{ ashington, again and again, imploring that some
thing may be done to procure their release from foreign bondage; 
but they have been told that we could not interfere. Shall not, th'en, 
the same laws which bind us from interferino- with those who tres
pass on their soil, be equally imperati\·e and binding when the sides 
are turned, and their citizens trespass on our soil1 During this dis
cussion, gentlemen, your attention has been directed to some few in
stanc.es, supposed to be analogous to this case. I will not detain you 
at thiS late hour, but I cannot allow an occasion of so much interest 
here and elsewhere, to pass without one word with reference to these 
instances, which are cited. We are reminded of the case of Flori
da j a protracted system of aggression and annoyance continued there 
for more than three years. At last General Jackson, compelled by 
the very extr~~ity of. necessity in the defence of our frontier, pur
sued. the fugltI\"e In.dmns beyond our boundary into the territory of 
a nation at peace With us. "That was the result 1 \Vhy as you all 
remember, gentlemen, the subject was brought before Cono-ress and 
re!erred to committee~ of the Senate and of the House of R~present. 
allVes. , !h(se. committees, a majority of which were the personal 
and political friends of General.lackson then covered with fresh lau
fTls, th~ da,rling of the nation, were compelled in spite of their person
a ad~lllratlOn of the man, to declare that the act was an unlawful aO'
g.re~slO~ upon a frie~1dly nation. \Vhy then is the case so totally di~
Similar. m every particular, brought up as a precedent on this occasion 1 

Agam, w.e are referred to the case of the Leopard and the Chesa" 
peake .. ~t IS the very case [would select to prove the correctness of 
the declslOn of our Supreme Court. The commander of the Leopard 
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made an unprovoked attack upon the Chesapeake in time of profound 
peace. Our government complained to Great Britain of the outrage, 
and demanded that the commander should be punished, and he was 
punished by being removed from his command. The learned coun. 
sel asks, with an air of triumph, "Could that man have been tried 
here 'j" Passed all question, had he been found here, he could and 
would have been tried and punished here-else the demand upon 
England for his punishment would have been an absurdity. Else an 
offender in such cases should flee, not to his own country, but to the 
offended nation, where alone he is protected from punishment. In 
that case the British Government disavowed the act, in this it has 
not. Can the views of the British Government alter the nature of 
the act, or effect the power and jurisdiction of our Courts 1 Our 
Government declares it to be, not an act of war, but an act of lawless 
violence in time of peace. The British Government agrees it was 
not an act of war, but insists that it was an act of justifiable defence. 
The question of the lawfulness of the act, which is the point of dif
ference between the two Governments, is one which belongs peculiar
ly to the judiciary; and if the executive opinions of either 
Government are· to influence us, shall we not be controlled by the 
views of the Executive of our own Government, rather than by the 
groundless assumptions of the Executive of Great Britain 1 

Mr. SPENCER-The BritiEh Government say that it was an ex
ertion of force, defended by the circumstances, and declare that the 
orders given by the Provincial government, received their sanction. 

ATTORNEY GENERAL-And when our Government admits the cor
rectness of this assumption, it will be time enough for our Courts to 
take notice of it. The United States have jurisdiction of this matter 
as an Executive, not a Judicial power; the acts of the Executive are 
binding here; if to-morrow, at Washington, they make a treaty in 
which it is stipulated that the prisoner is to be delivered up, hi's 
chains fall from him. One word more; although I am conscious 
I am trespassing ou your patience, permit me to say one word more 
before I leave this subject; for another opportunity may not occur 
to vindicate the course of our State. It is false that the authorities 
of New York have been delinquent in reference to these transactions; 
the authorities have done all they could. Governor Marcy issued 
his proclamation, he went personally, and it will be observed that the 
information of the acts of the insurgents arrived at Albany about the 
16th of December, and there was but scarcely a week before this 
catastrophe occurred. I stand boldly here and say that New York 
has done her duty, and her whole duty in this case; her Sheriffs, her 
District Attorneys, and her officers have done their whole duty. At 
the very time the event took place the excitement was almost quiet
ed, and but for this foul and fatal deed, all would have gone off 
peacefully_ There is not the shadow of a cause of complaint against 
the State, that she has not caused her laws to be executed, or against 
the United States, that she has not been able and willing to fulfil, to 
the point of honor, all her obligations to her friend and ally. 

Mr. SPENCER-I take occasion to say that neither Mr. Bradley nor 
myself have said one single word, arraigning the United States Gov 
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ernment or the Government of the State of New York, in this mat
ter for omission of duty, but have confied ourselves expressly to , ... .. 
those partIClpatmg mIt. . . 

Judge GRIDLEY here intimated that the Court would adjourn until 
to-morrow morning, and the learned counsel suspended the conclu
sion of his remarks. 

EIGHTH DAY. 

The COURT re-assembled this morning at a quarter to 8 o'clock, 
at which time many ladies were in attendance, and the court was 
completely filled in every part. As soon as the jury had been called 
and the court had been properly opened, the Attorney Genera~ re
sumed his address to the jury, in which he was interrupted last mght. 
He spoke as follows: 
GE\iTLElYlEN OF THE JURY: 

'Ve have established that Amos Durfee was murdered; it now remains 
for us to show by whom this murder was committed, and whether 
by the prisoner ~ho is charged with it. Let us first look into the 
circumstances which immediately preceded this transaction, and in 
tllis manner explain something of the position of the parties, and see 
if there arises a probability or improbability as to the prisoner's par
ticipa~ion in that transaction. We have from him an account of 
himself the previous day; he tells us that the night before this he 
started from Chippewa to Niagara; he had proceeded as far as the 
Pavilion, when he was informed that the Caroline had come down, 
and although it was then night, he mounted his horse and went back to 
Chippewa with that important information; he goes to the head 
quarters of the commander-in-chief, Sir Allan McNab, and informed 
him that the Caroline had come down; the reply was that McNab 
could not act merely on her coming down. Act how 1 The subse
quent catastrophe shows. He tells you that before daylight he fur
nishes a crew of eight persons, and they went round Navy Island, to 
investigate, in order to furnish materials on which Sir Allan McNab 
could act; that he did not find the Caroline till two o'clock, when 
he found her coming down, and passing from the Island to Schlosser, 
and from Schlosser to the Island. 'Vhat does he next do 1 'Ve 
next discover him at three o'clock, P. M.; we find him, with closed 
doors, in consultation with Captain Drew, McNab, and others. He 
had exposed his life to peril the night previous by shots from Navy 
Island; the great fact has now become developed, and the chiefs 
were assembled in counsel. You are told that this is very improba
ble, that they would be collected in a counting-room or a store, to 
consult about matters of this kind. Under other circumstances, it 
would have been improbable; if the plot was some open and gallant 
act, yo~ would have found them at head quarters, in their places 
consultmg on the measures to be pursued' but it was an act of an
other kind-a midnight incendiarism; a~d they had met thus j it 
woul~ not do to be collected in any other manner. It is in perfect 
keepmg, and throws light and confirmation on the case in all its fea
tures. They were met in consultation, there, at three o'clock'j and 
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then and there was the design and the determination to destroy the 
Caroline, fixed upon. You find the prisoner then retiring from his 
council to his bed; was it all then so quiet and peacefu11 Had the 
great object been achieved, that all his cares should be thrown aside, 
and he quietly retire to rest 1 No: that was but to refresh his na
ture for a night's expedition to destroy the Caroline; all this is in 
keeping. If any man on the border would have engaged in it, it was 
that man; you find him busied about and consulting immediately be
fore it was carried into execution; you find him on the spot equally 
busy after the return of the expedition. If we should go no further, 
governed by the laws of motive which regulate the conduct of men, 
we could aJl say that the individual would probably be found in this 
expedition; these facts alone establish a sort of presumption of it. 

,Ve next produce a witness from on board the Caroline, who was 
there during this fatal and dastardly attack. We find one gentleman, 
who had seen him but a few days before, who knew his appearance 
as it then 'vas-for men change in their appearance from year to year
and if you produce a witness who has seen an indidividual a year be
fore, he may not be able to say it is the same man. We produce a 
witness who had seen him but a few days before; he says that when 
he opened the door of the companion way, to escape, he saw the 
prisoner, who made a thrust at him with a sword; it was but a moment, 
but he believed then, and had no doubt but it was the prisoner, so the 
next day, and the day after. This witness, you will recollect, was the 
captain of the boat--Captain Appleby; he was inquired of whether 
he would now swear that this was the individual; he says" no," four 
years had passed; the circumstances under which the prisoner had 
lived and acted, had changed, and in human probability, his appear
ance had changed. I might refer to the sickness and confinement 
of the prisoner having changed his appearance; but he swore at the 
time that he believed it was the prisoner. Up to this time, gen
tlemen, although the proof is such as would induce any of us to be
lieve thc prisoner was the man, unless it was shown to the contrary, yet 
it is not conclusi I-e ;' the busy conspirator may have proved a coward 
at the pinch, and Captain Appleby may have been mistaken in his 
man. 

I ,,-ill now call your attention to the next class of evidence; the 
testimony of those witnesses who have heard the prisoner declare he 
was one of the marauders. 

Eight witnesses have sworn before you, that they heard him declare 
at difIerent times and places, that he was there and participated in 
the destruction of the Caroline. Can you disbelieve this testimony 1 
It is impossible; the laws of your minds will not allow you to do it. 
The first witness is Corson, who on two different occasions-on the 
morning after, and two or three days after, when he was standing on 
the shore with his 3py glass, heard him make the expression, which 
is testified to by this witness. I will dwell a moment on this matter; 
a most virulent attack has been made on Corson. This witness has 
been examined before us, and is well known to the counsel for the 
prisoner; it was known that he would be here; he was a neighbor 
of the counsel; will you tolerate that the counsel should come here, 
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and by their own word denounce a witness, instead of bringing wit
nesses to impeach him, when they knew he would be ~ere. . They 
could not impeach him; not a more respectable man. lIves m the 
country, and if his character could be touched by 3;n Impeachment, 
the witnessess would have been brought forward, If there were any 
on earth' the importance of his testimony we all 'know. What has 
been don~ '! A single expression in his testimony has been caught 
at and ut'O'ed upon you as improbable. He was asked who was pre
sent whe~ he heard the prisoner declare, the morning after, what he 
had done on board the Caroline. He answered "It seems to me at 
this moment, that Caswell was there. but I am not positive." On 
beinO' further questioned, he said that Caswell was present, and that 
they"'had conversed on the subject that morning, and ~aturally told 
each other what they had seen and heard on the mornmg after 'the 
destruction of the Caroline. Now the prisoner's counsel says it is 
improbable that it should have occurred to the witness th~n f~r t~e 
first time, that Caswell was there. It must have occurred to hIm m 
the morning when they were talking together. Well, what then1 
The witness used a common form of expression, which is not to be 
taken literally, and which did not necessarily imply that it had never 
occurred to him before. Now is there any thing in it, even if taken 
literally 1 Caswell did not tell witness that he saw him there, 
nor had any question arisen between them, whether they saw each 
other or were there at the S:lme time. For the first time the ques
tion was put to the witness on the stand-" vVho was there 1" It is 
the first time his mind is turned to that point, and not improbable it 
did then first occur to him that Caswell was there. We are here 
surrounded by many people, some of whom you know. We go home, 
and the scene passes away, and none of you will task his mind to re
collect who was here. Three years hence you are placed upon the 
witness's stand, and for the first time asked who was present here. 
You then go into your own mind; your imagination calls up the 
scene, and for a moment you seem to contemplate the picture again 
-and face after face again is seen, and amonO' them there is some 
?im glimmering of a face that you know-it may be imagination and 
It may be fact. But then for the first time it occurs to you. Why ~ 
Bec~use then for the first time the question is put to you. There is 
nothl.ng remarkable or inconsistent with our experience in supposing 
that It should for the first time have occurred to the witness that he 
saw t~e face of his acq uaintance, Caswell, when on the stand the 
quest~o~ was for the first time put to him. 

ThIS IS the only objection which the inO'enious counsel has been 
able t? disc~ver in the testimony of Cor~on. And on such con
temptibly fnvolous matter has he ventured, in his desperate zeal, to 
charge a well-known and respectable citizen with wilful perjury. 

But? gentlemen, if this unimpeached witness is to be believed, he 
estabhshes, not only that the prisoner on two occasions, in the pre
sence of numer~us persons, boasted that he was one of the destroy
ers of the Caroh~e, but also the all-important facts that the prisoner 
was not at Mornson's at sunrise the next morning but at Davis's ta-
vern in Chippewa. ' 
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The next witness, to whom I will call your attention, on this 
point of the declaration of the prisoner that he was there, is Park. 
He says a day or t\fo after the destruction of the Caroline he heard 
the subject discussed in the officers' mess-room, and McLeod was 
there, and made the declaration that he participated in the destruc
tion of that boat. I will not stop now to comment on his testimony, 
but defer it till I come to where it is more material. It appears 
from the testimony of Davis and Park that there were two bar
keepers, Johnson and Park; it was a busy time then; twenty-five 
hundred soldiers were there. You can easily perceive how in these 
circumstances any of our country villages would be overrun by 
a body of twenty-five hundred men. This was the case at Chippewa; 
the taverns were full, everybody was put in requisition about them, 
and they were open night and day. Park says he retired to bed at 
11 o'clock, and Johnson was up during the remainder of the night. 
I have shown to you that every effort has been made to procure the 
attendance of the barkeeper at this trial. He lives in another State, 
and I am not authorized to compel him to come, or pay him any fur
ther than his expenses. But it is not so with the prisoner; our law 
gives him the power to issue a commission and take testimony 
everywhere; it gives no such power to the prosecutor; I cannot do 
it; he can; where then is the testimony of this barkeeper 1 This is 
not a new thing; the counsel well knew the importance of the testi
mony of Johnson, if they wished to contradict the testimony of 
other witnesses. Why did they not get Johnson to show the trans
actions of that night at Davis's tavern 1 The next witness who 
testifies to the prisoner's declaration is Henry Myers; he was the 
one who in moving from Canada with his family had so much diffi
culty in finding his way across the river. He tells you that while at 
Niagara baiting his horse, there was a crowd of persons assembled 
together, some of them dressed in military habiliments, and were 
carousing in the tavern, and drinking there together; that McLeod 
was among them, and he testifies to some expressions there used by 
McLeod. 

The learned counsel supposes, because the prisoner could not well 
have done all that he boasted of, while brandishing his pistol and his 
bloody sword, and attempting to astonish the Canadian militia in a bar
room, that therefore our witness is discredited. Not so. We do not 
pretend that all the prisoner has said is true; his statements here in 
evidence prove the contrary. His improbable boasts may discredit 
himself, but not the witness who heard him make them. 

The counsel also urges you to disregard the testimony of this 
witness, because the exp~essions sworn to by him are unusual. If 
you knew the prisoner you might pretend to judge whether such 
expressions were usual with him, and might probably issue from his 
mouth; but without such knowledge you can only judge from the 
unimpeached testimony of the witness; you can see only by his 
eyes, and hear only by his ears. 

You are told that this witness is stupid, that he has not sense 
enough to keep the highway. It may be so. But remember that 
the counsel also told you that all the witnesses for the prosecution 
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had combined and conspired together to invent a tale of fal~ehood 
in order to procure the conviction of the prisoner. Are stupid men 
selected to act a part in so intricate and complex a. game, when a 
single mistake or inconsistency would baffle the design and exp~se 
the conspiracy 1 A stupid man may tell the truth as well as a Wise 
man' but can he give to falsehood the circumstance and color of 
truth', and escape undetected from the searching cross-exa~i~ation 
of the ingenious and powerful advoca~e 1 The ve~'Y stupidity of 
this witness refutes the charge of conspiracy and perjury so unscru
pulously made by the counsel for the prisoner. This witness has 
told you no invented tale. He has told you what he heard and saw. 

The next witness is Calvin Wilson. He was ferry-keeper at 
Niagara; he tells you that he met McLeod with a group of persons; 
he thinks one of them was Raincock, that had been a deputy col
lector. You recollect what was said at that time; witnesses 
have been brought before you to show that Raincock had left the 
country at that time. This impeaches the witness. It is no part 
of my business to wish you to receive any testimony that is not 
beyond impeachment; the witness is so much impeached that I 
would not place any great reliance on what he says. The possi
bility is, that he was mistaken-that he did not see Raincoek; and 
it is possible that the witnesses on the other side were mistaken. 
It is by no means est1iblished that this man, Raincock, was not there; 
but the evidence before you is such as to warrant you in doubting 
whether much reliance is to be placed on this witness, and I there
fore lay him aside, and will not insist on his testimony. The next 
witness is William H. Caswell, who heard him make the same decla
ration, near Davis's tavern, at an early hour the next morning. You 
will call to your recollection the person-his manner and deport
ment were those of an intelligent man-there was no air of eagerness, 
no disposition to make out a strong case before the jury, and for 
that matter I appeal to you, if every witness brought before you has 
not shown rather a reluctance than an over zeal. Have they been 
hasty 1 Have they declared in sweeping language that they knew 
this and that 1 Have they not rather had the information drawn 
fr?m them, fact by fact, and circumstance by circumstance 1 And I 
illight turn and ask you, if it has not been manifest that the witnesses 
on the other side-not to speak of the depositions-have been inter
est~d 1 Have they not been zealous in the cause 1 Have you not 
noticed that the witnesses would go on and insist in telling more 
than they were asked, whether it was testimony or not 1 Again, in 
re~erence to this witness, Caswell, who stands before you perfectly 
ul1lmpeached; he was a witness who testified originally at the arrest 
before J.ustice Bell, in the presence of the 'counsel for the prisoner. 
I am mistaken, I understand, in saying that the counsel was present; 
but the ~tatement made out at the time, the counsel have long since 
had Copies of; and the same story here on the stand, and which we 
are as.sl.ned 'yas made up in a committee room to refute the Canadian 
depOSitions, IS a story told a year ago. It is nearer the truth to 
say that the Canadian depositions were made up to refute Caswell 
and others, who testified long ago before Bell and Bowen, and whose 



MCLEOD'S TRIAL. 315 

depositions were made public. This man lives in the neighborhood 
of the counsel; his character is well known, and if liable to be im
peached, the witnesses for this purpose would have been produced be
fore you. You have seen the vigilance with which these witnesses 
have been sought;· they have had time to send to Pennsylvania, to 
Ontario, for impeaching witnesses. There has been no want of infor
mation in the matter, and they have procured in every instance, 
when it was possible, the men to impeach the witnesses brought on 
the part of the people. One thing more, which occurs to me now; 
it was intimated here with reference to this Caswell, that having 
made his statement he came here and was compelled to go over the 
same thing again. 

Gentlemen, I make a remark here, and wish you to remember it, 
when I come to the commissions. The witnesses produced on the 
part of the prisoner, in almost every instance, have made affidavits, 
which were published in Canada, when the Governor wished to make 
out as strong a case as he could; then these men came forward, and 
have been brought up again with their old affidavits before them, 
and compelled in this cause to follow out ,,,hat they, under the heat 
of the moment and the orders of loyalty, were induced to say. The 
next witness is Anson D. Quinby, who heard him also, about sun
rise the next morning near Davis's tavern, make similar declarations 
of his bloody deeds on board the Caroline. This witness has been 
attempted to be impeached in a formal and proper manner; but the 
attempt is an utter failure. One impeaching witness, Lott, whom 
none of us know any better than we do Quinby, tells you that he 
has come direct fronl the county court of the county in Penm,ylvania 
where he and Quinby were witnesses on opposite sides and swore 
against each other. He comes here by another oath to support the 
first. He is not an impartial witness, to say nothing of his being an 
election officer and Quinby opposed to him in politics. Another 
witness was brought here to impeach Quinby, himself a lawyer, who 
was employed on the side against which Quinby swore; he too 
thought Quinby had sworn to what was not true; but the circum
stances which, I think, will weigh with you against all this, is that, 
during the trial, they made inquiry to see if they could impeach him 
at horne, where all the parties were known, and abandoned it, be
cause they saw it was in vain. 

Mr. SPENCER.-I am very sorry to interrupt the Attorney General; 
I think, however, he mistakes also the testimony of this man. I will 
here take occasion to state that no one but McNab had given his tes
timony previous to these commissions; these men did not make 
affidavits. 

The ATTORNEY GENERAL.-Gentlemen, you have heard the testi
mony; I endeavor to state the testimony as I have heard it; and am 
unconscious of having deviated from the true testimony of these 
witnesses, Lott and Wetmore. Lott was a Justice, and sworn in 
that case on one side, and Quinby on the other. Wetmore said he 
was a lawyer; he made inquiry about impeaching him, but did not 
undertake to do so. 
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JudO'e GRIDLEy.-He states also the reasons-because his associ
ate co~nsel believed it too unimportant to justify the attempt. 

The ATTORNEY GENERAL.-You will recollect that this witness, Quin
by, is far from home, and therefo~e. it is .an extraordinarJ:" case; if 
we had had time to procure sustammg WItnesses, you ~Ight then 
draw some inference from our neglect; but the first whIch I heard 
of any attempt to impeach Quinby, was when the witnesses appear
ed here on the stand. I will refer to the next witness, Stevens i-he 
stated some facts, but was so evidently mistaken, whether intention
ally or otherwise, that I look on his testimony as so little to be 
reO"arded that [ will exclude it from my remarks, and such you will 
do~excl~de it from your consideration. He is undoubtedly mis
taken; the facts he states are inconsistent with those stated by wit
nesses on both sides. The next is Timothy Wheaton, who was the 
last witness before you, on the part of the prosecution. In the fall 
of 1838, he saw the prisoner at the ferry; had a conversation with him; 
inquired of him about the Patriots; the prisoner goes on to tell him, 
among other things, that he was one who participated in the de
struction of the Caroline. This witness is positive; it has not been 
attempted to impeach him, except by the gentleman's criticism on 
etiquette, who says that the witness testified that !VlcLeod spoke to 
him, and none but a Yankee would address a person with whom he 
was unacquainted. This might be, if it were a fact; but he said that he 
spoke to McLeod first, and I believe that, according to the rules of 
etiquette, a gentleman, when spol(en to civilly, will reply, and that' 
was the case here; and perhaps Wheaton was a Yankee; I think he 
was-he was a stranger there, and very naturally introduced the sub
ject by saying, " I pity those poor fellows!" He then goes on to in
quire about other transactions, and the prisoner answers him on those 
points, and tells him what took place at Navy Island and at Schlosser. 
Is there any thing improbable in this 1 Not one word; it is in the 
highest degree consistent, reasonable, and probable. And here, gen
tlemen, let me make one remark, which may be of some assistance 
to you, and throw light on the whole argument of the learned coun
sel for the prisoner. He has told you, and truly; and it was not ne
cessary for him to tell you; it was discoverable---that he commenced 
the cause with the determination that every witness on the part of 
the people was a perjured villain; and he cross-examined them on 
that. assumption, and has the assurance to ask you to do the same. 
I WIll ~sk you to take the other side, and assume for a moment, that 
the 'pfI~oner was there, and then take the testimony, and see if from 
b~gmnmg to end, it is not probable. If you view it in one point of 
VIew, assuming that he was not there, then turn round, and take the 
other assumption; but when you go into the jury room to decide, 
you must not take one hypothesis or the other; you are to arrive at 
yoUl' conclusion from the testimony, not to take the conclusion, and 
from that ~onsider the testimony. Another witness, Seth Hinman, 
saw the pf!son~r early next morning near Davis's Tavern in Chippe
wa-a fact whlc? utterly overthrows the alibi attempted to be prov
ed by the Mornsons. This witness seems to have troubled the 
learned counsel much; he can find nothing against him; he comes 



MCLEon's TRIAL. 317 

to him, and raises his hands, and says, "Oh, the depths of iniquity!" 
It reminded me of an anecdote I have heard of Oliver Cromwell, who, 
when he wished to get rid of his Parliament, went to one man and 
another,. and charged them with derelictions here and there, and 
made various accusations, until at last he came to Sir Harry Vane, 
who was an upright man, against whom he could bring no charge
he could only say, "Oh, Sir Harry Vane! Sir Harry Vane! the Lord 
deliver me from Sir Harry Vane!" (Faint laughter.) 

Judge GRIDLEY. There is no reason whatever for any exhibition 
of this kind, nor will it be tolerated. There is nothing in the argu
ments of the counselor proceedings that should create any disturb
ance of this character, and the scene is altogether unsuitable to a 
Court room. 

The ATTORNEY GENERAL. I will now call your attention to the 
testimony of Leonard .J1nson. No more intelligent man has appeared 
before you, on either side, whose matter and manner of testifying 
should entitle him to your credit. He was employed at Chippewa at 
the time. He has not been attempted to be impeached. He was 
a witness before Bell, a year ago. All that he says was well 
known. He lives too in Lockport, a neighbor of the learned counsel 
himself. And if any thing could be said against him, you would have 
found them saying hat he was not worthy of credit. But his charac
ter defies impeachment. They cannot impeach it. He says he heard 
the declaration in the bar-room, in the company of a large number of 
those who were present at the destruction of the Caroline. And the 
only way they have attempted to impeach him was, by the argument of 
the counsel, who misstates his testimony, and says that he testified that 
he was awoke at the burning of the Caroline, and got up and went to 
Davis's at the time. That is not his testimony. He states that hl" 
was awoke at the time, but that he remained there, and did not go to 
Davis's tIll morning. In order to make out the impe~chment he is 
obliged to misstate the testimony. 

Mr. SPENCI':R. I think you are mistaken, if I have read my own 
minutes rightly, and they are true, I think theOre is no great misstate
ment of evidence. 

Judge GRIDLEY. I think the counsel had better be allowed to pro
ceed. If the counsel misstates the evidence the jury will correct it. 

The ATTORNEY GENERAL. I hope, that your Honor also, will cor
rect me if I do not truly state the evidence. 

Judge GRIDLEY. I think your statement was correct. 
The ATTORNEY GENERAL. Far be it from me to wish to convict 

lmy man with evidence that is untrue. I hope in truth that you 
can acquit the prisoner. All my duty IS, to have the facts placed 
before you. Now 1 have commented on all the witnesses, and 
among them are some seven or eight, who stand unimpeached. ° And I 
ask you, as men, can you refuse to say that, whether the prisoner was 
or was not there, he has again and again declared, under various cir
cumstances, that he was there 1 It is true that the declaration of thl" 
prisoner is not absolute evidence. The fact that he declares he 
has done so and so is not positive proof of it, and I do not thus bring 
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it before you; although it seems mos~ extraordi?-ary,.th~t on so many 
occasions, he should have made thIs declaratIOn, l~ It -,vas not so. 
But on one or more oCC(lsions he made the declaratIOn III presence 
of those who were there. Mark the testimony of Leonard Anson. 
He said that he declared it, surrounded by those who were warm from 
the conflict. That he declared-" I did so and so;" and none of 
them disputed it. I ask you when he made the declaration in the 
prescnce of those persons, and they did npt deny it, if it did not 
make everyone of them a witness before you 1 Is not every man of 
them a witness before you, on the stand, that he was there 1 If YOll 
believe the testimony ~f Anson and others, who said t?at he made the 
declaration surrounded by these people, you must believe that he was 
there. Braggadocios do not. select such a place for their boast. 
When with their hands red wIth blood, a man comes among them, 
and s~ys I was there, and did t.his and that, it. must be so, gentleme~. 

I will now proceed to the testImony o~1.he wl.tnesses who saw the pr~
soner embark in the boats. The first wItness IS Charles Parke. ThIs 
is a Canadian witness. The gentlemen have undertaken to say that 
this witness contrived to get here. This is not so. He would not 
haye been here had he known of the trial. It is true that he came 
to Buffalo to purchase a library, for a library association-which 
very library he has purchased in this city-and was unexpectedly 
summoned as a witness, and supposed the snbprena a compulsory 
process, which he was bonnd to obey. Is there anything that should 
induce you to doubt his testimony '1 He knew McLeod. Was in the 
habit of seeing: him almost every hour of the day. He was not like 
the witnesses on the part of the prisoner, who never saw him, or saw 
him but once. Here was a witness who was in the habit of seeing 
him morning, noon, and night, under all circumstances, and who 
had seen him but one hour before-who had, therefore, seen him in 
the same habiliments in which he was at the embarkation, and he 
would have been less likely to have mistaken him 1 He went to the 
place of embarkation, and saw them embark, and saw the prisoner 
there, and there saw him get into one qf those boats. Now, gentle
men, here is a witness who, if the prisoner was not present to take 
a part in the destruction of the Caroline, is a perjured man. That 
man, if the prisoner was not there, has come forward, deliberately 
and unblenchingly before you, and attempted, by perjury, to swear 
~lway the life of a man. To my mind the simple fact is more 
Incredible than any thing you are called on to believe in this cause. 
The counsel have urged on you, that this witness, Parke, is opposed 
to Press, and that he or Press is perjured. It is not so. Press's 
story is perfectly consistent with the fact that the prisoner was present. 
lVI~rk that! Press states facts which may be all true; but he may be 
ml~ta:ken in time, which, the counsel tells you, is one of the things 
whIch are most easily mistaken. It may have been the day before 
?r the day after. Not so with Park. If his story be not true, there 
IS no corner where he can shrink from damning perjury. . 

Gentlemen, let me advert to a very small circumstance. The 
learned counsel complains of Parke because he did not resort to what 
h 11" h' l' " , e ca s w Ite Ylllg, -to some evasive reply, which he might have 
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done and got off; he says that he might have told a "white lie" and 
avoided testifying in this matter, by saying that he knew nothing ma
terial to the cause. Why will not the leared counsel allow the same 
privilege to our witness, Drown 1 When he comes to D.-own, who, 
when his family were sick, and he could not attend, said he did not 
know any thing of consequence in the canse 1 When he comes to 
Down, the lie is black enough. I wish the gentleman to be consis
tent, and if" white lies" may be used in one case, why not in anoth
er 1 Another objection made to the testimony of this witness is, 
that he said he did not know to whom he had ever told the story. 
" Now, how improbable," say th.y, "that is!" "How came he 
here 1" Why, believing that_ tnls was true, we inquired who 
saw it, if true 1 and we found that Davis, Park, and Johnson, were 
men, of all others, who mllst be brought before you, and without 
"topping to inquire what they would state, we proceeded to get them 
here; we knew that Parke was present in the bar room, and must have 
seen the prisoner thcre; there was no necessity for him to divulge 
what he would testify to. We did not think it necessary to 
drill our witnesses, but to send for those on the spot, who must 
lJave known of the transaction. Thus much for the testimony of a 
witness unimpeached, who says he saw these men get into the boats 
at the time of the embarkation. Now, let us proceed to a witness 
who saw them disembark; that is Samuel Drown. You have heard, 
gentlemen, an attempt made to impeach this witness; you have heard 
the testimony of Bates; and also of Rev. John Marsh, who says he 
knew him "everal years in Canada; I can throw no more light on the 
subject. I look on his character as perfectly sustained; and I look 
I1pon the witness on the stand and the manner in which he has with
stood the fearful cross-examination, as presenting him in an attitude 
which demands your belief; he is not a learned man-not a man 
of wealth and 'standing ; but he appears before you in the attitude and 
manner of an honest and intelligent man. If he stands impeached at 
all, it is by Bates, and this I deny; for he tells you ,that for the last four 
years, his character has been unexceptionably. Rev. John Marsh says 
he has known and employed him for many years and nevcr knew 
any thing against his character. He has been attempted to be im
peached by the comments of the learned counsel, who has said 
that he went down to see a sailor and did not speak to him. He 
did not say this, but that he went down to the beacon light; that 
while he stood there, he remarked to his companion that he wish
ed to know who those persons were; and that he would run down 
and see them. He went from the high road to the path which passes 
some little distance along the river; and Smith kept along the road; 
Drown wen( down to the boats and saw the men; he went for the 
purpose of seeing them; out of that Yankee curiosity to know who 
the men were; and he tells you that the prisoner at the bar was 
there; he saw him; he knew him; was familiar with his face; 
was in the habit of seeing him at the time; was not only satisfied 
that McLeod was there, in the darkness, but went with the troop in 
the road to Davis's tavern, where the lights were shining, and saw 
him there in the light. He, too, like Parke, unless the prisoner was in 
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that spot is a perjured man; there is no escape from it i he is a 
black-he;rted perjurer, unless the prisoner was there: ~e. says he 
knows it was him-he is as sure of it as he is that he saw hIm sIttmg here. 
This, gentlemen, is the substance of the testimony on the p~rt of t~e 
prosecution. The learned counsel ~or the defence asks, WIth an all' 
of triumph why were not more wItnesses produced of those who 
were on bdard the boat 1 He tells you, besides, that there is a con
spiracy to take away the life of. the prisoner. If the;re be a con
spiracy, would not the same thmg have suggested Itself to the 
conspirators 1 Could there not be found one reckless m~n ~mong 
the conspirators to come forward and swear that he saw hIm m the 
boat 1 How comes it that such natural testimony had not suggested 
itself to these perjurers 1 It would have been perfectly easy for one 
of these conspiring perjurers to have declared himself on board the 
Caroline. No, gentlemen of the jury, the idea has its basis in the 
imuO'ination of the learned counsel, only, that a number of men from 
diif~rent parts of the State, dragged to this stand by compulsion, to 
give evidence, should have previously concerted a plan to come here 
and swear away the life of an innocent man. It is a thing most im
probable; you cannot believe it to be true. It is utterly inconsistent 
in itself, and altogether too improbable in its nature to obtain belief. 
A sweeping attack, gentlemen, has been made upon the witnesses on 
the part of the prosecution, that they were connp-cted in some way, 
with the excitements which existed upon the frontier, and the con
tentions which were going on between the Canadian authorities and 
some of their citizens. It is trne, some of them were involved in 
those difficulties. How far this is to go to aifeect their credit in 
this case, depends upon you, gentlemen. If you think that because 
they were witnessing these transactions, and partaking of the 
excitement which it was natural for them to feel; that therefore they 
are incompetent witnesses, I would ask you, on the other hand, 
whether those who testified on the other side, and who were also 
there, are not equally to be discredited 1 I ask you whether the 
fact of their being participators in those excitements is to weiO'h 
against their positive testimony 1 If that testimony w~re respecti~g 
a q.ues~ion of quantity, quality, or degree, I grant you it would be 
o?JectlOnable; but when the question is as to an absolute fact,wholly 
dl~con.nected with themselves, excited feelings furnish no ground of 
obJectIOn; when the question is merely whether they saw such things 
or not, the circumstance of excited feelings has no influence what
ever. 

Gentlemen, before I proceed to examine th~ evidence on the part 
of the defence, I wish to make one remark. The case made out on 
the part of the prosecution is one which, in point of strength, I have 
rarely seen surpassed. It is a rare thin<T that so much direct and 

. • . b 

PO~ltl.ve testImony should have accumulated against the prisoner. 
T~IS IS a fact to which your minds must assent; and unless some
thmg: be p;esented,in opposition to this array of testimony which is 
ph,YslCally lrreconcIleable with it l your verdict must be against the 
pnsoner: Now,. what is the defence set up on the part of the prison
er 1 It IS what IS called in technical phraseology, an alibi j and its 
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character has been best described by a pun on the word, making it 
a-lie-by. You, gentlemen, are not sufficiently acquainted, perhaps, 
with the practice of law to know, but it is a well known circum
stance in the profession, that the proving of an alibi, as a .. defence 
upon a criminal prosecution, is the common resort of all felons. It 
offers many advantages to the accused. He has first the power of 
selecting the place where he will locate himself; next he has the 
power of selecting his witnesses; he may make his accomplices his 
witnesses; and we are told by learned writers upon this subject, that 
often has it been known to be made the screen for successful 
villainy. He goes in reality to the place fixed upon; he has his 
witnesses present, and they come into Court and testify according 
to what happened, but they llX upon a different time from that in 
which it really took place, and assign the particular and precise pe
riod of the act complained of, as that of which they speak. It is a 
matter easy to be established, and exceedingly difficult to be contro
verted. For this reason, it is, gentlemen, that there is another rule 
which applies to questions of this kind. If it is a mere approxima
tion to truth, a mere probability that he was at the place in question, 
it weighs not one particle against the positive testimony of unim
peached witnesses. This is the law as applied to an alibi. Now, 
gentlemen, let us look at the evidence which has been taken in sup
port of the defence. But first allow me to remark, the jury cannot 
but perceive the disadvantage which the counsel for the prosecution 
labor under in establishing their case. vVitnesses who live in Can
ada are not within our power. Those who were engaged in the ex
pedition will not testify against the prisoner. The only witnesses, 
therefore, within our reach, are those who were on board the Car
oline, together with some who saw the prisoner embark, and others 
who saw him return from the expedition. It did so happen that 
there were some young builders who came over and established 
themselves in business upon this side of the line, \vho were acquaint
ed with the prisoner, and who knew of his participation in the expe
dition. And it is rather a matter of surprise that we have been able 
to produce so many witnesses. On the other hand, how is it with 
rerrard to the prisoner 1 All Canada are ready to come to the as
si~ance of the prisoner: every man, woman and child of them. 
Such is the position in which we stand in making out our case. 
Such, gentlemen, is the character of the testimony which has been 
brought forward so vauntingly in these commissions. But you see 
not the men, you hear not their voices; you know not their manner; 
and the same reasons which have been urged on you, to discredit our 
witnesses, would apply with greater force with respect to these de
positions. On paper, all men appear alike. You may take the most 
perjured villain, place him in the closet with his counsel, and his 
testimony, calmly and coolly prepared and written down, would ap
pear as well as that of the most conscientious and upright man. 
There are other considerations, gentlemen, which I wish you to car
ry with you, when you consider this testimony. We have no op
portunity for cross-examination. We cannot, of course, know what 
their answers will be to the interrogatories in chief, and the cross-

41 
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interrogatories are, therefore, the most futile means of e.liciting the 
truth imaginable. The witnesses, o~ the contr~ry, havmg the op
portunity of reading over the cross-mterrogatorIes, as well as those 
in chief are enabled to frame their answers in that artful manner, 
which ,~.ill meet the whole case. Again, whilst we have laws :-vhich 
very justly punish with imprisonment, witnesses who are ~1;lIlty?f 
perjury, thes~ laws d~ not extend to those who ma~e deposltIO.ns III 

this manner III a foreIgn country. They swear wIth perfect Impu
nity. Swear as they may, they go unscathed. We h.ave no power 
over them. The depositions, therefore, are not entttled to more 
credit than mere voluntary statements, not taken under oath. 
There is another circumstance connected with these commissions, 
which I wish you to consider. It has been before stated that t.here 
are many objections to these commissi~ns, and among ?ther thI.ngs, 
that the names of new witnesses were mserted, from tIme to tIme, 
as they happened to be discovered; that in fact, it was essentially a 
rovinO' commission, a scoop-net to draw up all that could be found 
in Ca~ada, whether filth or not, and bring it into Court an~ empty it 
here before you. You may have observed, and perhaps wIth a feel
ing of censure towards myself, that I have objected to the manner in 
which their answers have been framed, and the commissions execut
ed i but, gentlemen, it was the only way in which I could protect 
my case from these irregularities, by pointing them out to your no
tice. The names of some of the witnesses we never knew until we 
saw the commissions produced here. 

Mr. SPE:--rcER.-This cannot be so, Mr. Attorney General. All the 
names were inserted in the commissions, to which your colleague at 
all events was no stranger. 

ATTORNEY GENERAL.-I only know that after the cross-interroga
tories were framed, the names of numerous witnesses which I had 
not before seen were added, and of whom I have reason to believe 
that the District Attorney was also ignorant. At all events they were 
not persons for whom cross-interrogatories had been framed. 

The JUDGE.-It is just to say, however, that the opposite counsel 
had entered into stipulations that this might be done. 

ATTORNEY GENERAL-The Court perhaps misapprehends the tenor 
of my observations. I only make this remark to show that we have 
had no opportunity of knowing what their witnesses would prove. 
There is another circumstance, which I should not do justice to my
self, if I.did not lay before you. The same person who took down 
the testImony acted also as agent in collecting testimony. Now, 
gentlemen, suppose this testimony to have been taken by the learned 
counsel for the prisoner, or by myself, is it not reasonable to suppose 
that we should give a certain deO'ree of colorinO' to it 1 The varia
tion ~ight be apparently slight, yet it might alte~ the whole sense and 
meamng ~f the se,ntence. And that such coloring would be given is 
only consIstent wIth human nature. It is for this reason, that in a 
Court of Chancery, and in some other courts depositions taken by 
the C.lerk ?~ 'eithe~ party would not be allow~d to be read. Such is 
the dISposItIOn ~hlCh everyone feels to state the case in the strong
est manner on hIS own side. And so does he feel a disposition 
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also when he takes down the testimony of another, to give it all 
the coloring possible. N ow, the object of this testimony is to 
establish the fact that the prisoner was not in the expedition. 
Let us see, in the first place, what we have a right to call up on the 
prisoner to show. First, I take it, we have a right to ask that he 
should bring forward persons who are acquainted with him-his as
sociates-who are in the habit of being with him. And we have also 
a right to insist on a number of witnesses somewhat proportioned to 
those who were present upon the occasion in question. W·e· should 
also require, inasmuch as the embarkation took place at different 
places, that there should be persons presented to us here who were 
at both those points. If they fail to do this, I think \Ye may say that 
they have not made out a pTimafncie defence. It amounts not even 
to probability. As to the first point-that we are entitled to expect 
those persons to be produced as witnesses who are well acquainted 
with the prisoner-suppose a stranger came into this Court; at a fu
ture day, you might swear the whole audience, and they would not 
say that they saw such a man, because they neither knew him nor 
recollected him. If, therefore, they have not produced persons who 
knew the prisoner well, and in numbers somewhat proportioned to 
the numbers present, they have not begun to make out a case-they 
have done nothing towaJ;ds convincing your minds. 

Now, let us see how the matter stands in this respect. They 
• have produced the testimony of only two persons who were present 

at the embarkation, except those who went in the expedition, who 
testify to the absence of the prisoner; these are Captain Sears and 
Sir Allan MacNab. Let us examine their testimony. I do not be
lieve, gentlemen, that Captain Sears perjured himself before you; I 
have not the least idea of the kind; but he did what others have 
done, and what biased witnesses almost always do, viz: swear posi
tively to what they only supposed to be true without having· the 
means of knowing to any degree of certainty. This is the tempta
tion to which they are exposed: and into this snare has Captain Sears 
fallen. He says he saw Davis that night; but Davis swears that he 
was not seen by anyone, for he was not in the bar-room, but in his 
own private room. I might point out various other discrepancies, 
but it is quite unneCeESal'Y, because I would in fact rather ad
duce the testimony of Captain Sears on behalf of the prosecution. 
Sears says he did not see Sir Allan MacNab; he did not see McDon
aId; out of five or six persons whom he said he knew, I named three 
or four, and to each one he answered" I did not see him." Is it then 
wonderful that he did not see McLeod 1 Does his testimony ad
vance the defence one iota '1 Does it in the slightest degree 
strengthen your belief that the prisoner was not there because he did 
not see him 1 Why, he did not see McNab, the commander-in-chief, 
who stood there, the cynosure of all eyes, the very head and front of 
the whole affair. Well, then, is it wonderful that he should not have 
seen McLeod 1 The other witness is Sir Allan MacNab himself. He 
says that he was there, and he did not see McLeod. Well, gentle
men, it is not very wonderful that he did 11ot. He says that he was 
at Chippewa River, at the place of embarkation, and it appears from 
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the whole scope of his testimony that he never did go up to the 
higher place of embarkation. What is his testimony worth then 1 
Suppose there are three doors to this Court room, and S~r Alla~ Mc
Nab stands at one of them, and he swears that McLeod IS not m the 
house, because he did not enter at the particular door where he stood. 

But, gentlemen, although it ~ay not be thoug~t necessary ~o g,o 
further into the testimony of Sir Allan McNa?, stIll let us, exam me It 
a little further not for the purpose of weakenmg that testImony, but 
rather to o-ive' you an idea of the whole mass. Now, who is this 
McNab 1 '\,Vhy, although he is of the peaceful profession oflaw,yet 
we find him in command of twenty-five hundred men, and what IS a 
little remarkable, kept at bay by about two or thr,ee hundred. The 
only exploit of which we hear as having been ~cllleved by the gallant 
lmio-ht and his o-allant army, was the destructIOn of the steamboat 
Car~line, For ~his he received the honor of knighthood. Gentle
men, in anci'ent times, it was customary to reward the achievement 
of o-allant deeds by conferring the honor of knighthood, together with 
a c~at of arms, and a crest emblazoned, emblematic of the deed for 
which the mark of distinction was conferred. When McNab embla
zons his crest, let him take no emblem of noble daring-no bloody 
hand-no shi\'ered spear. No, the torch of the midnight incendiary 
would be the fittest emblem to commemorate the deed on which his 
glory rest~, In the days of chivalry gallant k~ights often swore by 
their knighthood-in reading the testimony of McNab I confess I 
could not resist the impression that he was swearingfoT his knighthood. 
Gentlemen, Sir Allan McNab's statements, if examined, will be found 
to impeach themselves in various ways. In reply to the question, 
" how the men embarked, whether in military order or not, and 
whether they disembarked in the same order," he answers that 
the men came in a body, and went away in a body. Now, this testi
mony is in contradiction to that of many of their witnesses, who say 
that upon arriving at the place of embarkation they waited, some ten 
minutes, some fifteen, and some half an hour. So that if you take 
the testimony of the witnesses whom they themselves prod~lce; the 
testimony of Sir Allan McNab is entirely destroyed. Some came 
there and went instantly into the boats-so that those standing about 
had no opportunity of knowing who were among them. McNab tells 
you he dId not see McLeod, but McLeod, in his statement, says that he 
rode back to Chippewa, and went to McNab's quarters and told him 
the boat was coming down from Buffalo. The testimony of Sears, 
says that although he had four or five friends there, he recognized 
only ,one or two of them i though he knew them well, he did not re
COgnIze them i this is sufficient to satisfy you that in this declaration 
of McNab, he swears by virtue of his office; it is more like a com
mand ,of what ought to be, than a statement of fact that is. 

I wlll now call your attention to John Harris' he was the witness 
',:hom the commis~ioner had occasion to pro~pt a little i he told 
hIm what ,other wltnesses had said. He, gentlemen, is the man 
whose teshmony seems to indicate that he knew all about the affair
that he was first in it, and last out of it; he heard McNab give the 
orders, though McNab says they were given privately in the ear of 
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Drew on the beach, and yet Harris heard it; he says he was the last 
man on the boat, when others say that the foolish old man could 
not keep on ~he boat, but fell overboard, and they took him up, and 
wrapped him m a blanket. What does he know upon the subject in 
reference to the first great fact 1 He says he did not know McLeod
he had never spoken to him in his life-but for a day or two he had 
known him by sight. He had never seen him since. There is an
other thing which this witness states, and to which I berr to call 
your attention. John Harris says that a list of all the na~nes was 
made out-that he saw it at the time, and has seen it since, that 
there is no mistake; that it presents the nat~es of all the officers, 
and of every man on board. But where was It made out 1 At the 
place of debarkation, at midnight, without a light or a candle; such 
perfectly absurd falsehood would damn the reputation of any witness 
who would come before a jury and state it. You have listened to a 
statement respecting the disembarkation with the wounded man; 
and in the midst of that confusion some one could take out a scriv· 
ener's inkhorn, and make a list in midnight darkness. It is the 
maddest lie that ever was offered before a jury. Alld that is the 
kind of testimony they expect you to rely upon. It appears there are 
four lists: one is the list that McNab talks of; he thinks that a list 
was made out and returned. Another is spoken of by Hector, made 
out at Kirkpatrick's tavern, where they had been up carousing all 
night; and at six o'clock in the morning, they undertake to make 
out a list. Another is the list which McCormack had; he says he 
was the deputy who was engaged in going about to gather up vol
unteers, and he made a list. How perfectly impossible it must have 
been to have a perfect list at that time, while going about to pick up 
volunteers for it; it seems that they had not been previously embo
died, but were picked up all along shore, till the moment of embar
kation. How could they know who was upon one boat and who 
upon another? It was all confusion; no man knew, no man could 
know, who was in the expedition at that time. So much for these 
boasted lists which have been spoken of. And how much, gentle
men, they talk of these lists, as if they were official papers, regularly 
drawn up and signed. Can you bring yourselves to believe, for one 
moment, that if a list had ever been thus made out, it would not have 
been produced here 1 That the whole nation shon-ld be agitated, 
even to the throne, for the purpose of releasing a prisoner, and not 
bring forward that list 1 For if they had brought an official docu
ment, made out by McNab, sent to the Governor, and filed in the ar
chives of the government, I would not preES a conviction. I would 
look upon it as a strong evidence that he was not there. Before 
you can give the least credit to this statement, you must be inform
ed where that list was made out, by whom, and how made out; 
whether it was the mere random guess of some one of those engaged 
in the expedition, who knew but little about it, or whether it was an 
authentic and official document. If such an one was made out, why 
is it not here 1 They say because they were not willing to expose 
the persons who were there; but I think this was an evasion. There 
may have been two or three or four or five engaged in that expedi-
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tion who are not known; beyond that number they are known. It . t then for concealment that this list is kept back. Let me now IS no, , . . h .. 0 state the result of a little lookmg mto t e~e commISSIOns. ne of the interroO'ations was framed to ascertam the number. Let us see if any too of them agree in the number. of men engaged in the expedition. It would have been v~ry dIfficult to make O?t a perfect list. Captain. Beer says that sIxty-five embarked; LIght says sixty; McCormIck says fifty; Cleverly says for.ty; Gordon says forty-five; O'~eilly says fifty; Hector says .fifty-slx; Zealand says from fifty to sIxty; McNab says forty; HarrIs says fifty-three, of whom forty-one, neither more nor less, reached the Caroline. There are no two of these witnesses agreeing as to the number of men in the expedition. Now, gentlemen, we will take up the examination of those who went on the boats. They do not pretend to know any except those who went on their own boats, that is the boat 
upon which the witness went. 

To the 15th cross-interrogatory, "Did you know all who embark
ed in the expedition 1 Did you see the face of and recognize each 
one who went in the expedition 7" 

Neil McGregor says: "I accompanied the expedition. J. P. Bat
tersby commanded the boat I went in. I forget who commanded the other boats. I believe seven boats started, and five reached the Caroline. I believe he was not in the boat that I was in, or in any other. 
1 did not see him . 

./lrmour says: "I did not know all the persons that went on the expedition-though I did know about one half of them. I did see most of the faces of those that were on the expedition, and I recognized a greater part of them." 
Light says-" I did not know all who embarked in the expeditionI did not see nor recognize the face of each one." 
McCormick says-" I did not know all who embarked on the expedition, nor did I see and recognize the face of each one." 
Cleverly says-" I did not know all, I knew most of them. I saw all the men that embarked, but I cannot say that I recognized the features of each one." 
Gordon savs-" I did not." 
0' Reilly says-" I was personally acquainted with all of them, or nearly all-I cannot swear that I recognized the face of each one that went on the expedition." 

. Batter~by says-" I did not know all who embarked in the expeditIOn-I dId not see the face of each one that went on the expedition." Zeala.nd says-I ·did not know or recoO'nize all who were in the ex-pedition." " 
Hector says-" I did not know all, nor did I see the faces of all." 
McNab says -" I think I know all who embarked on the expedition. I saw th~ faces of mo~t of them, and recognized those whom I saw." Harns s~ys-" I have already stated that many I knew well, some I knew by SIght, and others I did not know. I saw the whole of them, but can.not say that I sawall their faces, or recognized the whole ofthem.' 
Chnstopher Beer says-" I did not know all, or recognize the face of each one who went on the expedition." 
Thus much, gentlemen, for the knowledge of those men at the 
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point of embarkation. They can say nothing about it to show, that 
fifty or a hundred McLeods might not have been there, and they noc 
have seen or recognized them. 

The point upon which most stress is laid by the counsel for the pris
oner is, that there are witnesses from each one of these boats, and 
that they did not see him. If that be so, it will go a great way, if 
you believe there was no opportunity for anyone to go without their 
seeing and knowing it. It wiII have great weight with you in re
lation to the question, whether he was there or not. In the first 
place, gentlemen. they 'do not pretend that they knew all. I refer you 
to the answers to the sixteenth interrogatory. To this Robert Ar
mour says: "I knew all but two, and these two were strangers to me." 

Light says that he did know all; that he had raised the boats' 
crews, but having no personal acquaintance with them, he cannot say 
that he recognized each one of those who were in his own boat. 

Mr. SPENCER here asked if it was fair to state testimony in that 
manner 1 

The COURT said counsel had a right to state that which would 
make for his own case, 

The ATTORNEY GENERAL continued. Zealand says he was not 
personally acquainted with all who went in the same boat with him. 
He did not recognize each one, or speak to each one of them. He 
testifies that he had been introduced to McLeod and knew him. In 
his answer, he says, "I have known McLeod. I was not acquainted 
with him in 1837. I knew his person by sight, but did not know his 
name until 1838." And in a subsequent answer, this same Zealand 
states that he and McLeod were out the night before upon a secret ex
pedition. He speaks with great hesitation about McLeod's being in 
the boat with him on that occasion, and I show this by way of illustra
tion, that you may see how uncertain is their testimony. He says" I 
went in a boat round Navy Island; ~ person was in that boat, who I 
think was McLeod, but I am not certain;" this does not come out on 
the direct question, but upon the cross interrogatories. 

Here is one of these witnesses who says that he went round Navy 
Island the night before, in the same boat with McLeod, and McLeod 
says it was in the morning when they returned; and if the witness 
could not be certain in relation tu this fact, how could he as to others? 

There is another circumstance to show how liitle these statements 
are to be depended on. To the seventeenth interrogatory" Did the 
same persons return with you in your boat as embarked with you 1" I 
have collated the answers, and find that five boats reached the Caroline. 
Captain Beer says that those who went in his boat came back in it. 
Others say that the same came back, with certain exception. From 
these statements, it would appear that four boats brought back the 
same number of persons that they carried out, and nine more. This 
leaves one boat unaccounted for. McCormick says that there were 
eight in his boat. Here we find that four boats brought back one 
man more than they all carried out, which shows that there can be no 
substantial reliance placed upon them, as to the facts. In this dark 
night, two of these witnesses, Light and Armour, who were in the 
same boat, give different statements. Light says that all who went 
out with him, returned with him; Armour swears that all who went 
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in their boat, returned in the same, an~ yet Light did not return in it. A . H is and Zealand embarked III the same boat, commanded b g~n, a;~e leader of the expedition-and Harris said that all re, t!rne~e:, the boat that went out in her. But Z~aland says that Drew did not return in his own boat, but cam~ back III another. Is there then any reliance to be placed upon theI~ statements as to who ~ere, 
d W

ho were not in the boats, except In a very general sense. I an h' .. h h might call your attention to the fact of t elr recogmzlllg eac at. er on the Caroline. The fact is, they met ~nd fought eac~ other-whIch is pretty conclusive proof that they dId not recogmze each other there. The learned gentleman exami~ed with gr~a.t minuteness the evidence of the persons Imgaged In the expedItIOn. Gentlemen, I wish to call your attention to this matter, in anoth~r point of view. It seems that the number embarked, was about SIxty, of whom twelve are called to give testimony before you; that is, one in five. In such an expedition, and un such a night, it would be more wonderful if you could not find twelve out of sixty, than it would to find twelve who could swear they did not see or recognize particular individuals. Let us see what they did know. Their answers to the first interrogatory gives the following result. Three out of the twelve say they did not know McLeod at all; six of them say they had no personal acquaintance with him, but had merely seen him. One says he had been introduced to him. Two only say that they had l(nown him for some time. Only two out of the twelve knew him in
timately! 

Remember, they could have examined all Canada, if they chose. They had a commission with them which enabled them to examine any and every man; and you have a right to presume that, out of the whole sixty, but twelve could be found, who could swear that they did not see him. Three of these did not know him at all, and six knew 
him but slightly. 

Well, gentlemen, there is one other consideration with reference to this subject, and we will then leave this branch of the testimony. All these witnesses, I believe, without exception, have sworn that they were resisted on the boat: that they were fired at. I suppose I need not say one word upon this subject. I presume that you, and the Court, are perfectly satisfied that there was no resistance-that no gun was fired-that those who were upon the boat were unarmed and helpless, and fled for their lives; and yet almost every .one of .these witnesses has sworn that they were resisted by those on the boat. I was astonished when I read it; and the expression occurred to me which STERNE has put into the mouth of my uncle Toby-H Our ar
my swore terribly in Flanders "-but they swore worse in Canada. 

I do not believe that respectable men would come forward and deliberately perjure themselves; but it is very certain that th~y swore broadly and carelessly upon the side on which their feelinO's were en-listed. " 
~ow, ge~t1em.en, if you will pardon me for being so tedious, in relatIon t? thIS eVIdence, which was not given to you upon the stand, and whIch I hav~ thought it necessary to sift a little, in summing it up before you-I Will ask you next to go with me in one or two of these boats. 
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With reference to this subject, some of the witnesses say, that seven 
boats' crews embarked; that five reached the Caroline and participat
ed in the conflict. Armour says that three, only, reached the Caro
line. Hector says 'that nine boats left. Light says· that seven or nine 
left the shore; which corroborates Drown: that is, their own witness 
corroborates our witness. Light also says that four of these boats 
reached the Caroline, and that no boat returned in company with the 
boat in which he was; but Sears says that five boats returned toge
ther. Battersby was in one of the boats that failed, and he says that 
his boat and one other that failed, returned about midnight. Others 
state that they came back at a little after daylight, notwithstanding 
that those who commanded them have sworn that both returned toge
ther about midnight. How can yon reconcile all these conflicting 
statements? You cannot. You can only come to the conclusion that 
in such darkness and confusion, they are unable to state the facts with 
certainty. 

Now, gentlemen, these seven boats were commanded as follows: 
The first, by Capt. Drew, from which we have two witnesses, Zea

land and Harris. 
The second, by Capt. Beer, from which we have three witnesses, 

Beer, Cleverly, and O'Reilly. 
The third by Capt. Hector, and he is the only witness from that 

boat. 
The fourth, by Capt Gordon, who is the only witness from his 

boat. 
The fifth, by Capt. Battersby, from which we have two witnesses, 

Battersby and McGregor. 
The sixth, by Capt. McCormick, and he is the only witness. 
The seventh, by Capt. Elmsley, from which boat we have Light and 

Armour. 
N ow, gentlemen, let us see if we can get a passage for McLeod on 

board of Capt. Elmsley's boat, without being discovered? In order 
to as~ertain this matter, let us turn to the depositions of the witnesses 
who were on board of this boat. How much did Light and Armour 
know of McLeod? Armour says that he had met him only once or twice 
before the 29th December, and knew him only by sight. "I had no 
personal acquaintance with Alexander McLeod; he was pointed out to 
me in the streets of Chippewa." He is asked when he was pointed out, 
whether before or after, and he could not say; he believed him to be a 
British subject. Armour says, "I did not know all the persons who 
went on the expedition; I did not see all; but I think I saw half; I recog
nized a part of them." Light says, "I did not see or recognize the 
face of each one of them ; I knew all in the boat with me but two, who 
were strangers to me." He does not speak with positiveness at all. 

Now, may not McLeod have been one of those two? 
Here JUDGE GRIDLEY referred the Attorney General to their an

swers to the fifty-sixth and fifty-seventh cross· interrogatories, where 
Light says, "I do not know where he was; he was not in my 
presence. " 

The ATTORNEY GENERAL.-Armour says he did not know Mc
Leod by sight. Here we have sweeping declarations, from witnesses 
who acknowledge they did not know McLeod by sight. What effect 

42 
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can such declarations have. Armour's answer to the same question 
as thnt put to Light is, that he did not think McLeod was on the 
beach' he did not come within his view. Light says that when they 
pushed off, they pulled two oars; that he was on the boat. which 
Elmsley commanded; that he sawall the pers?ns who were m that 
boat but did not see Alexander McLeod that mght. He sawall, but 
McLeo<l was not one of them. In the cross-interrogatories, I 
have questioned him as to his means of knowledge. He says he did 
not know McLeod by sight; he did not recognize and speak to all 
who were in his boat. When they are inquired of, and say they re
cognized all but two, h?w strong the suspicion that o.ne of those h~o 
miO"ht have been the pnsoner. When they have saId that they dId 
not recognize all, and did not know McLeod, I ask if there is not 
room enough left in Elmsley's boat for McLeod, without contradicting 
these witnesses? And again I ask, where is Elmsley? Why is he 
not here to testifv ? 

We will now -pass to Gordon's boat; and Gordon, you will recol
lect, is the only witness on board his own boat. 

Gordon says, "I knew him, but had no personal acquaintance with 
him." "I think he was once a passenger on board a steamboat which 
I commanded. I cannot say positively, that I saw him more than 
once." 

And yet gentlemen, this is the degree of knowledge possessed by 
that individual, by which to discover him in the black darkness of 
midnight. Now let us turn to see how many he knew on board that 
boat. Gordon says I did not know all in the same boat with me. I 
did not recognize each one, nor did I speak to each individual. This 
is the whole that you have, to exclude him from Gordon's boat. He 
did not see or recognize all that were on board his boat. Here is 
the testimony of a man who had seen him but once before, and who 
says he did not recognize all who were on board of his boat. But 
gentlemen, are you to throw twelve men into the position of black 
perjurers, on such a statement. If, then, gentlemen, there were room 
enough in Gordon's boat, it is enough, and the whole that follows is 
valueless. Now, if there is one boat in which the testimony is not 
such as to render it improbable that he was there, it is precisely the 
same as if all were left open. One is enough, for he could only have 
gone in one at a time. If there is room enough in Gordon's boat 
without contradicting Gordon, it is enough; and the whole mass of 
testimony as to the alibi falls to the ground, and is utterly valueless. 

Gentlemen, I fear I have fatigued you too long with this part of the 
testimony, and I take my leave of it . 
. Here Mr. SPENCER in'terrupted the Attorney General, but the Court 
mterposed and read from the testimony of John Gordon, as follows: 
".1 know ~Iexander ~cLeod; I have no particular acquaintance with 
hIm; I thll1k ~t the tIme I saw him, he was a passenger on board a 
steamboat whIch I commanded. I believe him to be a British sub
ject. I recollect the time of the destruction of the Caroline; I was 
in Chippewa, and was on the beach half an hour before the departure 
of the boats. He was not in my boat, he was not in my presence. I 
sawall the persons in the boat I went in, and I am satisfied that Mc
Leod was not one of them. 
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N OW, gentlemen of the jury, let us look into the testimony of those 
witnesses who have been presented to you, and have testified for the 
purpose of satisfying you that the prisoner was at the house of Mr. 
Morrison at Stamford, five or six miles from Chippewa. I confess, 
gentlemen of the jury, to my mind a shade is cast over the testimony 
bearing on that point, by the considerations to which I have before re
ferred when I called your attention to the remarks of a writer on the 
defence of alibi. When they decide on making this defence, they se
lect the place where they will set up the alibi, and they have the whole 
world to select from; and you will observe where the prisoner makes 
that selection. If he declared at the time he was among his associ
ates-if he placed himself in some position where it is manifest he 
has some control over those around him, it is a matter which a jury 
should carefully consider. The prisoner at the bar locates himself in 
a family over which the testimony shows he had obtained a too fatal 
influence-or over one at least of its members. Now if it appear that 
he had a control over that family and its movements, their testimony 
when brought here to save his life, must be cautiously received. If 
it appears, gentlemen of the jury, that he bears a relation, whether le
gitimate or illegitimate, to that family, and it is shown that she who 
lived with him as his wife, resides with that family as the daughter of 
Mr. Morrison, it is a circumstance to which you will not shut your 
eyes. There·is another consideration which you will legitimately 
and properly take into your view. 'Vhen the prisoner went to that 
house, the question will occur to you, what did he go there for? Men 
do not act without motive. And again review his course. He started 
on Thursday to go to Niagara on business; he got to Chippewa; he 
was there on th~ afternoon that the Caroline came down; he rested 
in the afternoon, and at night, a witness says, he started in the wagon 
with Press again from Chippewa. Press got home about nine or ten 
o'clock; but McLeod stopped at this house. Now, gentlemen, look 
if there is any motive for going to Morrison's house that night. There 
are two witnesses, gentlemen of the jury, who have sworn to you 
that the prisoner was at the house of Mr. Morrison during that night. 
Mr. and Mrs. Morrison both say they sat up until twelve o'clock with 
the prisoner, whose guilt is utterly inconsistent with the truth of that 
statement-and they are the only witnesses presented before you 
whose statement is inconsistent with the guilt of the prisoner. If he 
had been there at twelve o'clock that night, he could not have been 
present at the destruction of the Caroline. But what the rest say 
may be true, and yet he may have been present at the destruction of 
the boat. I do not say that if McLeod was not at that house at twelve 
o'clock, that the witnesses are perjured; far from it. I only say they 
have mistaken one night for another. They may have added some 
circumstances-I fear they have. The fact that he staid there and 
had done so repeatedly, they have disclosed; that he was there on 
that night, is what no human being can testify to, three or four years 
afterwards. Neither you nor I could testify whether a fact which 
took place in 1828, '29 or '30, happened on a particular day; we 
might say about what time, whether Sunday or the day after Sunday; 
but to swear to a particular day of the month, is what none can do af
ter that lapse of time. 
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The testimony of Captain Morrison has been before taken, and to 
that I must now refer you. 

He then stated some things which he does not now recollect; and 
he recollects now some things of which he had then no knowledge. 
The learned gentlemen here read the testimony of Mr. Morrison, 
which was taken before Squire Bell, in which he said he thought it 
was near eleven o'clock, when Colonel Cameron called at his gate; 
on his examination in court, he fixed the hour at eight. 

He, Mr. Morrison, now recollects, that McLeod had two horses, 
for when this new testimony of Press came out, there was a diffi
culty. The testimony of Press went to show, t?at ~e had no .horse 
with him. It then became necessary to vary thIS a httle. I wIll not 
say it was by design. Then, he was represented as coming on horse
back-that the witness saw the horse in the evening and in the 
morning. Now, he says that he had two horses there. .One which 
he rode and the other in the stable. And he has here smd, that he 
saw his 'horse in the stable at night and the next morning-though 
he does not say that he had two horses, and the implication is, that 
he had only one; for you see, that the testimony would have no 
application if he had two horses. Mr. Morrison again says, that he 
saw McLeod in the morning, and that he was walking in front of the 
house, when he informed him of the destruction of the Caroline. 
Now, it seems that it was in the house. McLeod might have got up and 
gone out. He never stated that he was not out of the house. He 
thinks he had never told anyone so, or had any conversation upon 
this subject. He also stated, that he had not heard previously 
that the steamboat Caroline was coming down. Now he says, he 
had previously heard it. I have a distinct recollection of putting the 
question, and of his answering. He first stated, that it was dark 
when McLeod came, and that he did not see his horse; but after
wards adds, that he, the defendant, generally kept a horse there. 
You perceive, therefore, Gentlemen of the Jury, that the statements 
now made, differ somewhat from the statements at first made. It 
will have its weight with you, as to the infirmity of this witness's 
recollection. 

There is another circumstance which goes to impeach his testi
mony, with respect to McLeod's being there on Christmas night. 
You will correct me if I am wrong. If it was Christmas eve, 
McLeod contradicts him. But if he said Christmas night, then there 
is no contradiction. 
~here is another fact, which is sufficient to do away any great 

weIght that the testimony would otherwise have. Each and all of 
them-Mr. Morrison, Mrs. Morrison, Miss Morrison, and Archy, 
state, that he staid at their house on the second day of January. 
They recollect it well, for a son of Mr. Morrison was at home, and 
they had to remove him out of the parlor to make room for Mr. 
M~Leod. If there is a doubt, you are to take it in favor of the 
prIsoner. There is no question about the room. But now, for the 
second of January. He and his wife, and his daughter and son, all 
say that they are clear and positive that he was there on the second 
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That the son was at home, and they cannot be mis-

Now the prisoner has taken the testimony of different individuals, 
and among others, one says, I kno-w Alexander McLeod, and I know 
that he arrived at the North American hotel, in the city of Toronto, 
on the thirty-first of December, 1837, and several others; and that 
he remained at that hotel until Wednesday, the 3d of January, 1838. 

Again, I say, I do not suppose that they are all perjured, though it 
makes nothing in favor of the prisoner. It is to show you that they 
are all mistaken in that fact, that I speak of it, and that they might as 
easily be mistaken in this. They have stated positively, that he staid 
there on the second of January, and were all mistaken about it. 
Why may they not then as easily be mistaken when they say that 
he staid there on the twenty-ninth of December 1 May it not well 
be that they have confounded the times 1 Does not this whole 
testimony show confusion and misrecollection, which go to destroy 
the whole weight of the testimony which they have brought 1 

We will pass to the testimony of Mrs. JWorrison. Her statement 
is different from the others, though she relates the same circumstan
ces and is equally positive as- to his being there on the second of 
January, as on the twenty-ninth of December. And in that, we have 
already shown, that she was mistaken. She states that McLeod 
came there with a horse in the evening, and that Col. Cameron of 
Toronto brought the news of the destruction of the Caroline, in the 
morning, and it seems that McLeod remained until after breakfast, 
and went away between nine and ten o'clock. That she had known 
l\IcLeod for five years. That he came and brought a horse. That 
McLeod had staid there one night hefore. lUrs. Morrison thought it 
was Christmas evening. That he had spent Christmas day at wit
ness's house, and never had staid there at any other time before or 
since. Here, she swears positively that he had. 

She cannot say whether McLeod was married to the daughter of 
Captain Morrison or not. She now recollects that he staid there orr 
the second night of January; to this she swears positively, al
though the fact is impossible, and therefore it destroys her testi
mony. 

Take these two then, and strike thel\1 out-the daughter says 
that she retired to bed at nine or ten o'clock in the evening. Now 
the expedition could not have left Chippewa until eleven o'clock that 
night, for it seemed it was after twelve when they reached the boat; 
for they had set their twelve o'clock watch, and they might have 
been occupied an hour in crossing the river. When they started it 
may have been eleven o'clock. He may therefore have left Morri
son's after the daughter had retired; but if he was at Morrison's at 
twelve o'clock he certainly was not in the expedition; it is physi
cally impossible. This is merely the testimony of Captain Morrison 
and his wife. Now, as to the testimony of the daughter, it is impor
tant in some measure, as regards the Caroline being engaged in 
the service of the Navy Islanderi'. She says she is quite positive 
that she heard of the Caroline being engaged in carrying arms and 
munitions of war; and she is sure that McLeod staid at her father's 
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house on the night of the second of January, which f~cts are incon
sistent with each other. She could not have heard thIS except the 
intelligence had been brought by McLe,od himself. She ~ays she 
had heard it two or three days before; thIs leaves the questIOn open 
to the implication which you cannot resist; that McLeod was there, 
but not on the twenty-ninth day of December, though perhaps he 
was there on the night of the thirtieth. , 

The testimony of Archibald is immaterIal, except that he states 
that Col. Cameron stopped there at the same time, and that McLeod 
came on horse-back. First he shows that Cameron came there; but he 
does not know whether it' was before or after the destruction of the 
Caroline and that McLeod came on horse-back, for he recollects 
taking the horse, and taking the saddle off and putting the horse 
away. 

N ow, gentlemen, to sustain and bolster up this testimony, several 
persons have been brought. Mr. Press tells you that he was at 
Chippewa the day before the burning; that he was in a waggon; 
that he went to carry up two passengers; that he was spoken to by 
McLeod to take him to Niagara, where McLeod resided. He made 
one or two attempts to start in the course of the afternoon, but was 
interrupted, Press says positively that this was the day before the 
burning of the Caroline, because he finds on his cash book, the entry 
of five dollars received for carrying these men, He says he has no 
recollection of making the entry; he went once to Chippewa, and 
but once, and he infers that it was the twenty-ninth. He was asked 
whether it was immediately after he returned that he made the en
try, or whether it was on some subsequent day. As to this he had 
no recollection; you are to determine what weight to place upon it. 
The time that Press brought McLeod to Morrison's we say was not 
the time that the Morrisons speak of. He came twice, but when he 
came with Press was not the time that he staid all night, for they 
all testified that he then came with a horse, and Press says that he 
does not think he had a horse when he rode with him; if he had a 
horse Press must have known it. You must suppose then that there 
were two occasions. Once he came on horse-back when Archy 
took the horse and put him in the stable; and once he came iit 
Press's w~ggon, leaving Chippewa at five or six 0 clock, and did not 
stay all l1lght; and where he was, remains to be ascertained. 

Pre,ss has said that there was time enough for him to have return
e~ tWIce before t~e expedition started. The proof of Press and Mor
rIson shows that It was not the time he staid all night, for at that time 
he came at such an hour, that Press could drive twelve miles after 
h~ left Morrison's. He left Chippewa so that he could go eighteen 
m~les a,nd reach home at ten o'clock at night. No'w, how many 
mdes WIll ~ horse make over very muddy roads with a waggon 1 My 
0w:n exp,enence has never carried me beyond what would have re
qUIred SIX hours to go from Chippewa to Niagara. At what time, 
!hen, must he have started 1 He says it was after dark. Let us take 
It to be after dark, then-let them start at five o'clock, and take two 
h~urs to get to Stamford; he had a horse in the stable there and 
w at had he to do but to take his horse and ride back again 1 There 
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was an object on the part of McLeod not to be knnwn in this trans
action. What that object was, has not been fully disclosed. There 
appears to be this, that McLeod, on that night, chose not to be 
known. It was an experiment, a secret matter not openly counte
nanced. It was not known how the Government would consider it ; 
it was of a rash character; and one engaged, like McLeod, in public 
business, might have been greatly injured in his affairs. There 
were, therefore, grave reasons why, in the first instance, he might 
not choose to be known in this transaction. We see that he was par
ticularly cautious to say to Davis and Parke--" Order my horse, I 
shall have to go to Niagara." These same persons state, 'however, 
that after thus saying, in this public manner, that he was going to 
Niagara, they both saw him afterwards the same evening at Chippe· 
wa. This only shows that for some reason he had a motive for choos
lIlg to throw a disguise over this affair; and not to have his move
ments known. You see then why he might have rode with Press in 
his waggon, and have taken his horse and rode back again from Mor
rison's in time to engage in this expedition. I am not now stating 
that these are matters which did actually take place, but I am stating 
that they are matters which might have taken place, according to the 
testimony of their own witnesses, and must have taken place ac
cording to the testimony of twelve men under oath, produced by the 
prosecution. Yet you are called on to say that they are all per
jured. But you never will do that, while you can find any other 
way for him 10 go down, for the purpose of disguising his move
ments, and having the means and time to come back again. 
Rather than to suppose that these men have all perjured themselves, 
you are to suppose any thing which is not physically impossible in 
itself. This supposition also disposes of the testimony of Mr. Stock
ing. Take the supposition that Mr. Press has stated every thing per
fectly correct--for this is all that they both prove-that he started to 
go down at about five or six o'clock; he might have been back at 
eleven to engage in the enterprise, as our witnesses have said they 
saw him. 

Y 011 have a painful and solemn duty to perform, and you will not 
blame me for placing all the facts before you, that now and hereafter 
there may be no relenting that you may have given a false verdict. 
You will, therefore, be patient with me, if I am longer than I other
wise should be. 

As to the deposition of Colonel Cameron, we have had no oppor
tunity of cross-examining him. I have no doubt he is a very worthy 
and good man, of about sixty years of age. I have no doubt he has 
stated what he believes to be correct, that, on the morning after the 
destruction of the Caroline, about nine o'clock, he stopped at Mr. 
Morrison's, and that Mr. Morrison came down to his gate, that he 
then and there held a conversation with him of about five minutes, 
in which he may have mentioned the destruction of the Caro
line. N ow let us see the statement of Morrison as to this man. 
He says Mr. Cameron sent for him to come down to the gate. He 
then told him that an American steamboat had been burnt. The old 
man was so much engaged in the matter that he had gone down from 
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the Falls to the eddies of the river, and picked up a fragment of the 
boat. He gives to Mr. Morrison a part of it. His whole heart is 
full of the subject. Alas! the old man has now forgotten that he 
even mentioned that subject. Not a word about the fragment. If 
I could ha ve had an opportunity to examine this. good. old man, if I 
could have put a cross-interrogatory-do you believe, If the old gen
tleman had been asked, "Did you not bring a fragment of the Caro
line"-he would have answered' Yes l' We know the answer would 
have been' No'-becaw;e it is not here; it is a most conclusive cir
cumstance, that the prisoner's counsel did not put the question, or 
omitted to note his answer. Captain Morrison says it was about eight 
o'clock; he says that it was about nine o.'cloc~; that he left Chip
pewa in the morning, and had travelled SIX mIles over a v~ry bad 
road, such that a horse had to walk; and if he was there at eIght, he 
must have started at six. Then this old gentleman must go from the 
high road down to the brink of the river to pick up this fragment. It 
is very extraordinary that they did not question the old gentleman, 
to see how far he sustained this account. If both the isolated facts 
are true in themselves, it only wants some link to be forged to con
nect them together. It is a trifling difficnlty to be detected, but 
when it is brought to bear against the oath of innDcent men, unim
peached, it should have but very little weight. 

I shall not detain you, to dwell upon the testimony of Gilkinson 
and Judge McLean. It is not for me to make out that McLeod was 
not there on the road at ten or eleven o'clock, because there was 
time enough for him to have travelled back and forward four or five 
times after the expedition-but that it was the day after the 
one that he speaks of; that it was on Sunday that he rode up 
the river. Smith said that he saw a group of two or three persons 
on Sunday, which is not inconsistent with the case made out by the 
prosecution. But if deemed essential, I would ask where is Mr. Foote, 
who has been subpcenaed by the prisoner and has been here present 1 
Considering they had to combat the oaths of twelve men they had not 
such a mass of testimony as to render it a work of supererogation. 
Now I have said all that I propose to say in relation to those wit
nesses who are brought to confirm the testimony of the Morrisons. 
What they state may be true, and yet what the Morrisons state may 
be false. They state circumstances which are consistent with the 
Morrisons; but further than that, their testimony is rebutted by all 
those who say that they saw McLeod at Chippewa at ten o'clock, and 
?etween ~ight and nine the previous evening. They testify directly 
m opposItion to the Morrison family, for they say that they saw 
~cLeod ~here in Chippewa at sunrise or thereabouts, which is incon
sIste~t wlth what has been testified by the lVIorrisons. In addition 
t~ thIS we have. produced a witness here to impeach Morrison by 
hIS own de?laratlOn in other situations. It is Defield. They pro
d~ced a WItness to impeach Defield, and we another to sustain 
hIm .. T~ey produce a man who says his reputation for truth and 
VeraCIty IS not good, and he cites an instance where he heard several 
gentl~men comm.enting upon an oath of Defield, in which he stated that 
Mornson told hIm that he could not say whether it was that or 
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some other evening that McLeod stayed at his house, and thereforp
Defield must be a bad man. We have produced several who declare 
that they know him, and know nothing against his truth and veracity. 
He says Mortison told him, that he could not swear it was the 
twenty-ninth-it was some night near then, and he was in the habit 
of being there frequently. He swears that he heard Morrison, at 
his own house and in presence of his own wife, say, that he hoped 
the Americans would get possession of McLeod and punish him for 
the part he had taken in the Caroline affair. The declaration of 
Hamilton, I trust, does not impeach his general veracity, sustained 
as it is by Robinson, Dyke, and others. 

Now, gentlemen of the Jury, I am appl'oaching to a close. I have 
but little more to say to you. I have but one more branch of the 
subject to place before you. It is the statement of McLeod himself
the first statement which he made when called upon before Justice 
Bell. This is a statement which a man has a right to make, but is 
not compelled to make. 

He says, "that on the Christmas eve before the Caroline was 
burnt he was at Buffalo, and there learned that the steamboat -Caro
line was then preparing to enter into the Navy Island service; that 
she was then lying at or near the mouth of Buffalo creek; that he 
(defendant) the next day went from Buffalo to Chippewa, Upper 
Canada, and thera gave information that the Caroline was fitting out 
for the Navy Island service, and on the next day, which was Tues
day, he made affidavit to it. And on the night previous to the burn
ing of the Caroline, defendant, on his way to Niagara, stopped at the 
Pavilion, Niagara Falls, and there learned that the Caroline either 
had left or was about to leave Buffalo, to come down to Navy 
Island; and then defendant returned to Chippewa, and called on 
Colonel McNab, and informed him of the fact; and McNab said he 
could not act on the fact that the Caroline had merely come down, 
and could do nothing; defendant and Captain Philip Graham then 
got a boat between five and six o'clock, either on Thursday or Fri
day morning, and got eight sailors; and went around the island. 
They passed between Grand and Navy Island about daylight, when 
they commenced firing upon them from Navy Island, and two musket 
shots were fired upon them from Grand Island. They got back to 
Chippewa about eight o'clock, and defendant remained at Chippewa 
all that day. Defendant went round the island to see if the Caroline 
had come down, but did not discover her; but about two o'clock in the 
afternoon defendant saw her passing from Schlosser to Navy Island 

Defendant then returned to John C. Davis's tavern at Chippewa, 
and being rather unwell, went to bed about 3 o'clock in the after
noon and got up again about 7 o'clock or a little before, intending to 
go to Niagara, and directed Davis to get his, defendant's, horse. The 
defendant took his horse and started away with a Mr. Press, in his, 
Press's, waggon, defendant leading his horse; and when they arrived 
at Stamford, about five miles from Chippewa, defendant called in at 
Captain Morrison~s, an acquaintance of defendant, and Morrison 
asked him, defendant, to have his horse put out and to stay all night, 
and he accordingly did so. He arrived at Captain Morrison's house 

43 
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about 8 o'clock, P. M. or a little after. Defendant went to bed abo~t 
11 o'clock and arose about half past 7 o'clock next morning, and at be
tween 8 and 9,Capt. Morrison came to defe!lda~t in the parlor where the 
defendant had slept, defendant then standmg. m the door of the r~om j 
and Morrison said, they have burned an AmerIcan steamboat last mght. 
The defendant said it must be the Caroline, because she was expect
ed down. He' ate breakfast at 8 or 9 o'clock and then went to Chip
pewa. He met James M. Dyke, who informed him it was all true. 

N ow, gentlemen, we have produced Mr. Dyke before you, and 
what does he tell you 1 He says that. he told McLeo~ of the evac
uation of the Island and he knows It was that mornmg, because 
of the white flag, which he knew was the signal of th.e e,;acuation. 
Upon the examination in chief and upon the cross-examlI~atlOn, Dyke 
insists that he did tell McLeod; that he spoke of the willte flag upon 
the island and not of the destruction of the boat. That it was 
not the d~struction of the Caroline, but the evacuation of the island. 

Here Mr. SPENCER interrupted the ATTORNEY GENERAL, and by 
permission read from the testimony of Dyke as follows: "I went to 
Niagara on the morning of the 30th December. I have said repeat
edly that I met McLeod that morning. I heard him say that he had 
slept at Morrison's. I told him I saw him there, and spoke to him 
about the white flag, when I told him so. I think that was the time 
of the evacuation of the island, and not the time of the destruction of 
the Caroline." 

Gentlemen of the Jury, I have one application to make of this fact. 
A man charged with an offence says I was not there, and offers a wit
ness to prove that he was not there. He vouches a man, who he says 
told him all the circumstances at a particular place, when he knows 
full well that he did not do it. If there is anyone circumstance 
which in Courts of Justice is more damnatory than another, it is to 
find among the vouchers a forged paper to make out a title. When 
a claim is set up to land and there is a little forgery discovered, it 
damns the best title. 

It is that one circumstance that shows and betrays the falsity that· 
spreads through the whole of the prisoner's case. He came before 
a Justice and endeavored to exculpate himself by a false witness. 
For whether Dyke knew or not, McLeod knew and must have known 
full well all the particulars. \Vhen therefore he fixes upon him, 
knowing him to be a false witness, it throws a deep and dark cloud 
over the whole. 

Gentlemen, I have only to remark to you in very few words-you 
are called upon to say by your verdict, which is most credible, 
that twelv~ men should combine together to make out a story, or 
that Mornson and his wife should be mistaken as to the time. 
Not that these twelve men should perjure themselves singly and 
alon.e, but t~at they should combine together and dovetail their 
stones one mto another, and that they should have appeared here, 
and concerted .boldly to swe.ar away the life of a man. 

Do you beheve t~at the lIke ever occurred in the history of man 1 
They could not .d~ I!. Th~y would be confounded in all their plans 
and schemes,-lt IS Impossible! 
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Gentlemen of the Jury, there may be one or two considerations 
not directly connected with the testimony, which may not be impro
proper for me to suggest. Consider whether this is a mere naked act 
of obedience to an order, which the prisoner considered binding. 
Think whether it is such a case as that-whether he has not-even 
supposing the order of McNab was a sufficient warrant to protect the 
prisoner-gone further than he was called on to go 1 Was there 
any necessity for this massacre with swords and pistols 1 WaE there 
any necessity, after the occupants had left the boat, for pursuing them 

, on the wharf and killing them there? If not, it is no matter how 
solemn and how binding that order, even if given by our own authority
if he went beyond the order, he showed that depraved and malicious 
spirit which our law says is the index of murder. He exceeded the 
necessary force for destroying the Caroline which was the subject of 
the order. 

And, gentlemen, think not that there is palliation to be found 
in obeying the order of his government. It was a voluntary act; no 
man was compelled to go. 

They were going about and getting volunteers, and even some 
who engaged to go, afterwards refused to go. You perceive by all 
the testimony that it was entirely a voluntary affair, whether they 
were engaged, or not. There is therefore no palliation from their being 
compelled; nor has there been any attempt to show that McLeod was 
not aware of the law, and that he supposed himself bound. Gen
tlemen, there is no exception to the rule that, ignorance of the law 
can never be pleaded. It pervades the whole system. If the wild Arab 
and brutal Hottentot should come upon our shore, the moment they 
arrive the law throws its protecting shield over them, and exacts 
their obedience in return. 

No man is permitted to say he does not know the law. The law 
knows him, and receives him into its protection as an obedient son. 
The law, like the Deity whose voice it is, is everywhere present within 
the extent of its dominions-it sees all-hears all i-its sleepless eye 
watches over the husbandman in the field, the artisan in his shop, the 
infant in its cradle-is present to receive the last behest of the aged 
man as he closes his eyes in death i-it hears the stealthy hand of the 
robber in the Capital; and its eye glares upon the midnight murderer 
on the border. There is no instance where ignorance of the law can 
be made available to the criminal. 

Gentlemen, my task is done. I have endeavored to perform my 
duty in this painful matter, and it now devolves upon you to discharge 
your duty,-and gentlemen, while I take my leave of you, I pray that 
God may enlighten your minds, and strengthen your hearts, to see the 
truth and follow it fearlessly. 
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JUDGE GRIDLEY'S CHARGE. 

GENTLEMEN OF THE JURY: I congratulate you on at length having ar-
rived at the closing scene of this long protrac.ted. trial: . 

After six entire days have been consumed In hstemng to the eVIdence, 
llnd one day and a half in listening to the arguments of counsel, you have 
arri ved at that period of your labors, when y~u are to enter upon the last 
solemn duty, which, in the allotment of ProvIdence, you have to perform. 

I congratulate you, also, upon the a~spicious circ~mstances under which 
you approach the performance of thIS duty. It IS tr.ue, as. we are a.lI 
aware, that a deep and pervading interest has been felt In ~he Issue of tillS 
trial throughout this entire land: and we know that a portIOn ?f th~ press, 
from the earliest moment when the controversy commenced, tIll thIS hour, 
has teemed with inflammatory appeals. 

IN e have heard of the prevalence of popular commotion in various parts 
of the COUl1t1"Y, and of one popular outbreak in the county where this in
Jictment originated; setting public justice at defiance, and setting at defi
ance the ministers of public justice. 

Though these disturbances may prevail elsewhere, so far as my know
ledge extends, they have not entered this solemn temple of justice. If 
the waves of excited popular commotion, originating elsewhere, have 
"wept over other quarters, they have been arrested before they reached 
the portals of this building, consecrated as it is to the faithful adr!linistra
tion of the law, to which the prisoner and the people alike appea\. 

We have beheld, as attentive auditors during the progress of this trial, loyal 
subjects of the British government who were in arms during the recent trou
bles for the protection of their soil; and on the other hand, we have had the 
presence of mOle than one of those distinguished organs and actors connected 
with the recent unsuccessful and abortive attempts at a revolution in the Ca
nadian provinces. Yet, although these individuals, as well as others who 
have been present, must have been deeply interested auditors and specta
tors of what has occurred, not a single murmur has been heard-not a 
single ebullition of excited feeling has escaped.-All has been quietness 
and good order, and a signal proof has been given, that here is a spot 
whei·e pure and impartial justice can be administered, and that here, if no
where else, the law is allowed to be paramount and supreme, and all bow 
before its sovereign behests. 

In approaching the great question upon which you are to pass, allow 
me t~ add.o?e more prefatory remark. In order fairly to appreciate this 
qu~stIOn, It IS necessary that you keep your minds free from the conside
ratIOn of other questions which have nothing to do with this. The coun
sel who have addressed you on the one side and on the other, have pre
sent~d such arguments and such topics as they deemed essential to further 
the 111terest ?f the par~ies which they represent. 
, But th.e trIbunal :vhlCh tries has also duties to perform, altogether dif
ferent flOm those Incumbent on the advocates intrusted with the interests 
of those who are placed at its bar . 
. . Whe~ this case comes to .be ~r~sented to you, stripped of all the adven

tltlOUS CIrcumstances by which It IS sUrIounded, it will be no more than 
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an ordinary charge of murder; it is like any other question for the same 
offence-here, as elsewhere, where such indictments are tried. 

The first question then, is, has any murder been committed? 
Secondly, is the prisoner at the bar guilty of that murder? 
Upon the first question the Supreme Court of this State has passed. 

Their decision is authoritative on you and on me. 
Weare sitting here to dispense justice in the Circuit Court. This issue, 

as well as others, has been brought from the Supreme Court to be tried 
here, and we are to be governed by the decision of that superior tribunal 
which has sent down this issue to be tried here. 

It is no longer an ope!' question; it is an adjudicated one, and with it 
you have no concern. Thc circumstances out of which the indictment 
originated are briefly these. 

In December, 1837, a body of Canadian refugees and American citi
zens occupied Navy Island, fortified themselves there, and opened a can
nonade u·pon the Canadian main, where some twenty-five hundred or three 
thousand men were assembled, to protect the territory upon which. they 
stood. 

It was alleged that the citizens of Buffalo had given some aid to the 
occupants of Navy Island. William Wells, the owner of the steamboat 
Caroline, for the purpose of promoting his own interests, as he swears 
before you, had the steamboat cut out from the ice where she lay, in Buf
falo creek, and on the morning of the twenty-ninth of December that 
fatal boat made her. first trip from Buffalo to Schlosser, touching at Black 
Rock and at Navy Island. After that she made two trips between Schlos
ser and Navy Island; and was instrumental in conveying armed men, 
as well as arms, provisions, and one piece of ordinance, to Navy Island. 

Further than this, it does not appear that the Caroline was instrumental 
in promoting the interests of the occupants of Navy Island_ 

The Canadian authorities saw fit to regard this boat as a portion of the 
armament of the insurgents, and resolved to destroy her; and if, in order 
to effect this, it should become necessary to destroy life, to do that also; 
and hence, in furtherance of this design, Sir Allan McNab, the commander 
of the provincial forces at Chippewa, ordered volunteers to embark in 
boats. Seven boats started, two of which failed to arrive, but five did 
arrive, und from these five boats the Caroline was boarded while her peace
ful occupants were asleep in their berths; and with swords, pistols, board
ing pikes, and fire-arms, the attacking party chased the persons from on 
board, wounding some, and killing one; and whether others experienced 
a similar fate we know not; and having set fire to the boat, the attacking 
party sent her over the Falls. 

This is a brief history of the transaction, so far as it is necessary for 
you to consider it, for the purpose of understanding, appreciating, and 
disposing of this question. The act which I have described, is held, by 
the prisoner's counsel, to be excusable in the individuals performing it, 
for these reasons: 

First, that it was autborized by the government which they served, and 
by the officers to whom they owed obedience. 

Secondly, because it was done in necessary self-defence. 
Thirdly, because the act, though not formally authorized, was afterwards 

avowed by the government. 
Fourthly, because the whole transaction has already become the sub-
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ject of negotiation between the two governments, so as to deprive this 
court of jurisdiction to try the offence. 

These arO'uments have been laid before, and acted upon by, the Supreme 
Court, and fhat court has, deliberately, and with great learning ~II:d un· 
eommon research, examined them all, and pronounced that th~ kIlhng of 
DlIl-fee 'althollO"h performed in the prosecution of an enterprIze such as 
that which I h~ve already described, was murder; and it follows that all 
who were engaged, aiding or abetting, are guilty of the same offence; and 
it is not necessary that the arm of McLeod should have struc~ the mor~l 
blow to render him O'uilty. It is enough, that he engaged wlth others III 
that ~nterprize, to authorize you to pronounce him guilty upon evidence 
which satisfies you of these facts. . . 

This question, then, is to be exclud~d from your conslderatlOn, and.I 
mention it only for the purpose of enablIng you to understand how far thJ8 
portion of the case has been disposed of by a higher tribunal. This 
question has been already adjudicated, and is at rest. 

Tben comes the important question upon which you are to pass, is Alex. 
ander McLeod guilty of that murder? 

The counsel for the people have presented many witnesses before you, 
the tendency of whose testimony has been to show that the prisoner is 
guilty, and in order that you may understand and appreciate this testi. 
mony, I shall briefly pass it in review before you. I shall distinguish it 
into two classes: the first branch will consist of direct and circumstantial 
evidence, other than that arising from confessions cOlll~ecting the prisoner 
with this charge; the second class of evidence will consist entirely of 
confessions. 

The first witness, according to this classification, who has testified be. 
fore you, is Gilman Appleby. He is the only witness who was on board 
I)f the boat at the time of the attack, who has sworn that McLeod was 
there. He was the captain of the boat; he slept in the gentlemen's cabin; 
he was awoke a little past twelve o'clock, as he thinks, by information that 
there were boats approaching; he arose and partially dressed, made his 
way up the companion. way till he found his farther progress arrested; he 
retreated, but again returned, and had opened the door about a foot, when 
it was violently thrust open by some one outside, who then made a plunge 
at him with a sword, which cut off two of his vest buttons, and struck 
against the metal buttolj of his pantaloons. He was considerably excited, 
but in that momentary glance he saw the features of the man thus attack. 
ing him, and his impression then was, that the individual was Alexander 
McLeod; but with all commendable prudence and caution, for which I 
honor him, this witness says, that amid the agitation of that moment, and 
In that hasty glance, he cannot say that it was McLeod. He had once 
before seen the prisoner in Buflhlo, and it struck him that the person who 
thrust at him was similar in appearance to Alexander McLeod; but it was 
only one hurried glance; and he immediately replied to the question of 
counsel when on the stand here, that he could not say that it was Alexan. 
der McLeod. 

The n~xt wit~ess is Samuel Drown. He resided at Chippewa, and was 
engaged m tendmg bar for one Smith, who kept a tavern there; and he 
says that he went up on the eve ninO' of this transaction to what is called 
the" cut," and up the Niagara riv~r where the embarkation took place; 
that he was at the entrance of this "cut ;" that he was at the beacon. 



MCLEOD'S TRIAL. 343 

light when they kindled their fire for the purpose of affording a beacon 
to guide the boats on their return. 

On that occasion he saw the boats passing into the" cut." They came 
along up the" cut" to the place where they had first embarked, and there 
they disembarked. He stood near by; within a few feet; it was dark. 
When asked whether McLeod was among them, his answer is, "I should say 
he was." He says he went from there to Davis's tavern, where a portion 
of these persons came, and there, by a light which shown from within the 
bar-room, or by a light on the stoop, although he cannot remember 
any light hanging out there, he professes to have seen there, again, Alex
ander McLeod. He says that the next morning, between daylight and 
sunrise, he heard some of the men in the tavern talking of McLeod's 
being wounded, and saying he was over on the opposite stoop, some four 
or five or si:{ rods distant; the witness looked across, he says, and then 
thought he again recognized McLeod. He says he went over to see 
whether McLeod waR wounded; he saw no one apparently wounded, and 
did not see him. He was inquired of in relation to the degree of cer
tainty with which he could say that the man whom he saw was McLeod, 
and he said in reply that" he saw a man whom he called McLeod." An
other question was put to him, and he then said, "I mean that I am as sure 
that it was McLeod, as that he now sits before me." This is his testi
mony. ,He submitted to a long cross-examination; and how far it went 
to weaken your confidence in his statements, it is your province, gentle
men, to decide. There is, however, one consideration which I will sub
mit to you. It is this: When you are to judge of the credibility of a 
witness, it is right and proper that you should observe his manner on the 
stand; the degree of intelligence which he exhibits; the amount of powers 
of observation and accuracy of recollection; and, having done so, you are 
to decide whether his answers satisfy you that he is honest; and on the 
whole, whether his statement is of such a character, when taken all in all, 
that you can rely upon it. If you cannot entirely rely upon it-if it 
admits of some doubt, you are to weigh it, and give it just so much credit 
and confidence as you think it merits, and no more. It is argued by the 
prisoner's counsel that the darkness which prevailed then, and is testified 
to, was such as made it exceedingly rash for this witness to pronounce 
so confidently, that he was able to recognize McLeod as well, and as 
clearly, and certainly, as now, by the light of day. It is also argued that 
he stands before you impeached as to his character for truth and veracity, 
upon this principle, that where a witness, out of court, has made a different 
statement from that made by him in court, it should weaken confidence in 
the statement which he makes under oath. Mr. Bates has been called, 
who testifies that he lives neal' the residence of this witness, and he say!! 
that he heard him speaking on this subject, I think, at some fonner period 
when subprenaed, and among other things he said he knew nothing in re. 
ference to this matter that could do McLeod any harm or any good. The 
statement which he makes of what he said is somewhat ql1aJified. It is re
marked on the other hand that witnesses who are subprenaed, frequently make 
careless observations, and that this person being a poorman, might wish 
to avoid attendance on this trial. This is very true, that persons often 
make careless remarks, and had Drown made such a statement in pre
sence of anyone who could have excused him from attending here, then 
the plea of counsel would have been entitled to greater regard from you. 
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If in truth the fact:; which he has here .stated were re~embered br him ~t 
that time-facts which were all matenal, when the bfe of the pnsoner IS 
at stake-he could not have said consistently with truth that he knew 
nothinG" of sufficient importance tl) harm or benefit the prisoner. This, 
"entle~en is the extent of the impeachment of this individual's testimo
~y. You 'are to take it into your. consider~tion, and. so far as it detracts 
from confidence, you are to exerCIse your Judg~ent, m order to restore 
him from this impeachment. I may add, that m order to restore your 
confidence in Drown, Bates was questioned, and in reply stated that that 
individual's character for veracity had latterly improved. Mr. Bates went 
on to say that Drown ha.d been an intempera.te man, and these habits had 
an effect upon his character, and made him dishonest; but for several 
years before he went to Canada he had reformed, and since his return he 
had known of no relapse. So far as he knew, he was an inoffensive man; 
he was a man in an humble walk of life, and not very intelligent; a man 
who had not had many opportunities to exhibit what his character was as 
to withstanding temptation, if offered to him. You have his testimony in 
the extent in which it has been given; you have heard the reply of the 
witness called by the Attorney-General, and whether you believe him or 
not is for you to decide. 

The next witness, gentlemen, is Isaac P. Corson. He is a native of 
this State, a carpenter by trade; he had been in Chippewa in prosecution 
of his business. He testifies that he was at Mecklem's store three or four 
times on the afternoon of the 29th December, 1837 ; that he there saw Mo
sier, Usher, and the prisoner, and at nine o'clock he saw the prisoner 
coming out of Davis's ta~-ern; and that he also saw him next morning 
at sunrise, with others, on the" stoop;" that he was at some little dis
tance; that he could see only his head and shoulders; that he was telling 
of his exploits, and saying that he had killed a d-d Yankee; that he saw 
him again two or three days afterwards; that he then said he would like to 
be on another such expedition, and cut out and burn Buffalo. This is an an
alysis of this witness's testimony which is spread over several pages of 
my minutes. You will recollect, gentlemen, this witness's cross-examina
tion, and will judge how far that weakened the force of the statements 
made by him on his direct examination. There is, however, one point 
that ~emands rour particular attention i-it is a point which you should 
take mto consideratIOn and pass upon. This witness was inquired of as 
to who. else .were present when he heard McLeod flourishing and boasting 
of havlllg Inlled a Yankee. At first the witness could not recollect any 
one; at length he said he could n"me one Caswell. He was then asked 
wheth~r he was present at. this trial, and he said yes. He was then asked 
when It first occur:ed to hun that he saw Caswell there that morning, and 
he confessed that It was that very moment. The cross-examination was 
protracted, and in the course of it, it came out that he had conversed with 
Caswell as late as the morning of the -day on which he testified on the 
stand before you; that they talked of the affair of the Caroline and that 
Caswell informed him that he was there that mornin". It m~y be that 
that wa? all true, and that it really did not occur to hi~ that Caswell was 
there, till the moment the question was put to him. But you are to J'udge 
of that. 

~he next witne~s is Charles Parke, bar-keeper at Davis's tavern-he 
testifies that the prIsoner went to bed at Davis's tavern early in the day, 
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and got up between 8 and 9 o'clock in the evening; that a gentleman 
called for him and he went out; that half an hour or three-quarters of 
an hour afterwards he saw him between Davis's and the Chippewa 
creek; that a good many people were on the road; that McLeod went 
into one of the boats; that at about sunrise next morning he saw him at 
Davis's; that he again saw him a few days afterwards in the officers' 
mess-room, and there heard him say that he had killed a d-d Yankee, 
or something like thaL At the close of his examination this witnes:l1 was 
asked whether he could say with considerable certainty that he saw Mc
Leod at the" cut," and he said he could; he was asked further, and said 
he had no doubt of it; he also states that it was pretty dark that 
night; and testifies also to other facts, on account of which the 
counsel for the prisoner contends you should takc his testimony with con
siderable grains of allowance. He testifies as to his knowledge of Mc
Leod, and among other things, says that he once went a distance of 
thirty miles with a brother-in-law, to witness the payment of a sum of 
money, for which he thinks a receipt was taken, although he cannot re
member the amount- It was expected there might be difficulty in relation 
to it, and his brother-in-law wanted a witness present- It is also argued 
that this witncss tells a very extraordinary story in relation to the manner 
in which he has been induced to appear here: that he started from home 
a week b'iiore the trial, and had actually got as far as Chippewa, on his 
way to Iruffalo, where he intended to make certain purchases; that he 
suspected some one who accosted him on the way, of the design of ar
resting him, to insure his attendance as a witness on this trial; that he 
returned home-again set out with another man, to purchase in Buffalo 
some books for a library, a stove, a pump, and a plough; and that early 
on the morning after his arrival, he was subpamaed by a man who had 
seen him pass through Chippewa, who had crossed the Niagara river, and 
had gone up to Buffalo for that purpose_ 

He says, too, that he was ignorant as to the law, and supposed it was 
a process upon which he could be compelled to attend. That he referred 
to Mr. Hawley, and Mr. Hawley told him that if he did not consent to at
tend he would put means in operation to compel him to do so. Well, 
this may, or may not, be true. It is not the fact, however, that he could 
have been compelled, however much he may have been urged_ He 
might have made his purchases, and gone out of the country before an 
attachment could have arrested him_ It was only after he had been called 
here and failed to appear, that an attachment could have been issued, 
upon which to arrest him, and which would have been powerless in Canada. 
As to Mr. Hawley having given him that information, we have no light, 
except what the witness has himself stated. I am not aware that upon a 
subpcena any witness can be arrested. It is urged that he appears like an 
intelligent man, and is presumed to know something of the law. It is 
further urged that this will be more apparent when you look at other 
facts; he was asked, whether he had seen any person, who solicited him 
to come, within a week of the time when he started; he says he had been 
thus solicited within a month; he was inquired of who the persons were 
that solicited him. He says, they were persons religiously opposed to 
bearing arms. 

Now, I have no opinion to express upon these matters. They have 
been insisted on by the prisoner's counsel, and it is urged that they ought 
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to destroy the confidence which you would otherwise place in his state. 

ments. To you I leave it. . 
The next witness is Caswell. He says, that he saw the prisoner the 

evening before the burning of the Caroline, and the morning after, on the 

steps of Davis's tavern. . ' 
Then comes Anson D. Quinby. He IS the witness from Pennsyl. 

vania' he testified that he resided some two or three miles from Chip. 

pewa { that, on the twenty-ninth of December, he went to Chippewa with 

a load. of hay for sale; that t?e hay was sold to the govern~ent;. that he 

did not get paid for it at the ttme of t.he sale; that ~e remamed till even

ing, and in the course of th~ evemng saw th~ prl~oner pa,ss out from 

Davis's tavern' that he remamed there from mne till ten 0 clock; that 

he then started' for home, stopped at Pettis', about a mile off, all night; 

that he then turned back, and was again in Chippewa between daylight 

and sunrise; that he went back to get payment for his hay at the com

missary's office; that he was going there when he saw McLeod; that 

he saw him on the "bridge," and that he there heard him boast of his 

exploits on the Caroline, and heard him declare that there was the blood 

of a Yankee on his sleeve. He is questioned then as to whether he ex

pected to receive payment for his hay at that early hour, and whether 

there were any persons in the office, and he said there were not; that he 

wished to be there in good season, as he thought he might pr~ably find 

the clerk, but did not after all get paid, and finally went home. He went 

through a long cross-examination, which you will call to your recol

lection. 
But, gentlemen, it seems, according to the testimony of Mr. Lott, of 

Lottsville, Pennsylvania, that on one occasion this Quinby came with 

another person for the purpose of making an affidavit before Mr. Lott, 

who is a magistrate, and that that gentleman refused to take the affidavit, 

because Quinby was unworthy of credit; that he went to another magis

trate, by whom the affidavit was taken and sent on. Lott says that he re

sides in Lottsville, three or four miles distant from Quinby, that the re

putation of the witness, Quinby, while resident there for three or four 

years, was very bad; that he was not to be believed on oath; and that, in 

informing the prisoner's counsel of his character, he (Mr. Lott) had no 

private motives of malice or revenge to gratify. He was asked whether 

they were not politically opposed, and whether that circumstance had 

induced him to take part against him. He says not. He says he was 

once called to tes:ify in a. case in which Quinby was on the opposite side; 

that he had no pnvate gnefs to complain of or O'rudO'e to gratify in writ. 
.. 

, b b , 

mg the letter which has been alluded to; he had been induced to do so, 

because he knew that Quinby was unworthy of credit. 

Mr. Wetmore, who resides in Warren county Pennsylvania testifies 

that he has talke~ with persons, with a view of a~certaining wh~ther the 

character ~f ~LU~by, for truth ~nd veracity, could be impeached. The 

result. of hIS lllquU'Y ~as, that It cQuld be; but that his testimony on the 

occasl.o~ was. not con.sl?ered of sufficient importance to render it necessary. 

No~ It IS said, and It IS true, that ordinarily a witness, to invalidate the 

t~stlmony of a.nother, ~hould. be. called from the neighborhood where he 

hves, and.that.ll1fo.r~att~n which IS derived from going into a neighborhood 

and makll1~ ~nqull'les, IS not th~t upon which you can rely for impeach

ment. ThiS IS the law; but th18 testimony of the lawyer goes a little 
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further. It is possible that this man may have been so often a witness in 
this county as to have created a sort of court reputation, which would 
justify counsel in saying, if you want a man to swear up to the mark, call 
upon Anson D. Quinby. So far as he has any such reputation, after liv
ing three or four years in the county, it is some reason for concluding that 
he is not worthy of belief. But you are the arbiters of this question, and 
to you I leave it. 

The evidence of Seth Hinman, for whatever it is worth, is also before 
you. When examined before, he said McLeod was not seen by him that 
morning; he now swears he was. You will give this the credit you deem 
it deserves. Justus F. T. Stevens is then called and sworn. He testifies 
that he was present on the night in question, and that he saw three boats 
go out and return; and he distinctly and positively swears that he saw 
McLeod disembark by the beacon light. That is a statement which is not 
corroborated by any other witness, and is, on the contrary, hostile to the 
statements of all the other witnesses on both sides. It cannot be true. 
He was dismissed from the stand without cross-examination. He has 
testified to what is a deliberate falsehood-a falsehood for which the pal
liating plea of the probability of mistake cannot be offered. Leonard An
son is the next witness. He swears that he was present the next morn
ing after the burning of the Caroline, in Davis's bar-room; that McLeod 
stood with his arm on the bar; that he had been drinking; that there 
were others there who took part in the expedition against the Caroline, 
each boasting as to who had committed the greatest crime; that he saw 
McLeod draw out his pistol, and heard him declare that he had killed a d-d 
Yankee; and that he pointed out the blood on the stock of the pistol. 
This, it is contended on the part of the prisoner, is an improbable story; 
that he could not have seen the blood on the pistol; and other considerations 
have been submitted to you in relation to the testimony of this individual, 
which it is unnecessary for me to dwell upon now. You are the judges 
of their weight, and the attention which should be given them. These are, 
I believe, the only witnesses belonging to the first class of evidence. That 
is, these are the only witnesses who testify of their own knowledge-as to 
facts unallied with confessions which go to connect McLeod with this en
terprise. And the prisoner's counsel contend that some of these witnesses 
have been impeached, and that others have appeared in very doubtful cir
cumstances; that the darkness of the night was a good reason why no 
very great confidence should be placed in the statements of those testify
ing so positively that they recognised McLeod with such certainty. And 
that what they have thns proved is enough to throw some shade of 
suspicion on the whole. That is the view taken of' it by the prisoner's 
counsel. Whilst, on the other hand, the counsel for the prosecution 
insist that it is a mass of testimony which you must believe, and be
lieving which, you cannot doubt the fact of the prisoner's guilt. It is 
your province to criticise all this and pass upon it. The other branch 
of the evidence is that contained in the confessions of the prisoner-and 
there is a principle of law, applicable to that description of evidence, to 
which the counsel for the prisoner has directed your attention, and to 
which it is right that the court should call your attention, though the 
counsel has read it to you. It is this, that confessions are the most sus
picious kind of evidence-easily fabricated, and diffi~lt to be disproved; 
liable to be mistaken, liable to be partially heard, p~rtiaJly remembered; 



848 GOULD'S REPORTER. 

liable to be misrepresented; and unless corroborated by other testimony, 
the rule adopted by the elementary writers, and sanctione~ ~y the mo~t 
distinguished jurists, is, that they are the most unsafe descriptIOn of testI. 
mony upon which a jury can rely. Nev.ertheless, they are .compe~ent to 
be weighed, judged of, and passed upon lIke alI the other. eVidence In the 
case. I therefore, gentlemen, call your attention to the eVidence of Henry 
Meyers; and I would admonish you that one rule by which you are to test 
the declarations of witnesses is, that you are to see whether they are proba. 
ble-such as men in similar circumstances would make; and, whether they 
call for the indulgence of credulity, you are to judge by these rules. 
He testifies that on one occasion, about a year anterior to the destruction 
of the Caroline, he had seen McLeod at a tavern, where he stayed over. 
night; that in passing Niagara Falls on his way, removing back to Geneva, 
he stopped at a tavern on the north side of the road, and there saw 
McLeod with a number of others, in a bar. room; they were discoursing, 
about the destruction of the Caroline; McLeod was accosted by name, 
by another of the party; and in answer to a question by some one of the 
party, " where is the man that killed Durfee 1" McLeod exclaimed, "here 
he is, I am the man," and drew out a pistol and exhibited it; and then 
drew a sword and exhibited that; there was blood upon the sword five or 
six inches from the point; that he boasted he had killed one d-d 
Yankee, or rebel, and that he compelled the witness to " treat" the party. 
You will judge of the credibility of this witness's story. It has been 
urged upon you, that it is very improbable, even if the sword had been 
used on the Caroline, that blood would have remained upon it ten days 
afterwards; and that such a story should not gain your credence-but 
you are the judges of it. This witness goes further and says, that McLeod 
attacked him, calling him a d-d rebel, and asked him where he was 
moving. That he went out to the shed, and McLeod and others followed 
him out, where it was finally agreed, that if he would go in and treat the 
company to some refreshment they would let him go; that he did go in and 
treat to the amount of a dollar, and they then let him <TO. He says, he 
knew that it was McLeod, the same whom he had se~n a year before. 
To show that it was Alexande7' McLeod, and no one else, the witness 
says, that he was called Alexander McLeod. 

H? was. asked t.o stat.e the forms of expression-which he did in your 
heanng-lt was like this: "Alexander McLeod had we better let this 
man go 1"-" Sandy McLeod, shall we <TO in ~nd take something to 
drink 1" ::> 

It has been urged, that it is very improbable that men under such cir. 
cumstances,. w.ould have been as familiar as he represents them to have 
b~en~t~at It IS not natural or probable-and that the statement carries 
With It, ItS. own ref~tation. Whether it does or not, you are to decide; 
but t.here IS. one ~Ircumstance to which no allusion has been made by 
counsel on .elther Side: He says that having been thus abused by McLeod, 
he determmed that If he ever caught him on this side-he would use 
~cLe?d as l\'lcLeod had used him. Whether this will <Tive character to 
hiS eVidence IS for you to determine. ::> 

The next witness is Calvin Wilson. He was the keeper of a ferry at 
"6 ou~~stown. He ~ays to you, that a few days after the destruction of the 

aro me, between: e fifth and the fifteenth of January, he went over into 
Canada, and went lUto a house where was the prisoner, and one Raincock, 
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with whom he was well acquainted, he having been a custom-house officer 
with whom the witness had done much business. There was also Mosier, 
Elmsley, and other distinguished actors in this scene. While there, the 
question came up in relation to the Caroline. McLeod declared that one 
d-d rebel, or Yankee, had got shot on the wharf. 

He was cross-examined; and acknowledged that his feelings are en. 
listed in the Patriot cause; that, though a poor man with a family, he had 
contributed $200 for the promotion of that cause; when he was asked if 
he had not been personally engaged in some enterprize against a foreign 
government, he refused to answer, and when inquired of whether he had 
not harbored Lett, he declined answering the question. The counsel for 
the prisoner have argued, that you are to take this as an acknowledgment 
that he did engage in that enterprize with the Patriots. 

You are not to take far granted that he was actually guilty of any crim
inal act, by reason of his refusing to answer the question; because he is 
fully authorized, by an established rule of law, to decline answering any 
question, which may, by possibility, implicate himself; because there may 
be circumstances connecting him with those transactions, sufficient to con
vict him though innocent. Therefore this broad rule which the law allows 
in relation to matters which may tend to convict him for any offence. 
It is not to be inferred that he was guilty of perjury, merely because he 
throws over himself the shield, which the law affords him, for his protec
tion; or that he was guilty of harboring Lett, because he refused to an
swer the question. These are independent grounds. 

But he makes Raincock one of the persons with whom .he held con
versation on the occasion alluded to; he makes him the person who 
opened the conversation; and says he was a person with whom he was 
well acquainted; he declares to you that he was not mistaken, but actually 
saw him there; though evidence has been submitted on the part of the 
prisoner, which goes very strongly to show that his st'ttement is not true. 
Mr. Hamilton says that he and his lady had been, through the previous 
summer, in England; that before he left the province of Canada for Eng
land, he was well acquainted with Raincock; that he was a most intimate 
companion; so much so that Raincock persuaded the witness to leave his 
own lodgings, and come and board where Raincock did. 

He left England, and returned to Canada in the last of October, or 
the first of November. He found, on his arrival, that Raincock had be
come embarrassed, and had left the country, before the troubles com
menced. Their residence was a small village eontaining only about seven 
hundred and fifty inhabitants, and he knows that Raincock was not there. 

Another witness, Mr. Stocking, who resides in the same village, says 
that Raincock left before the troubles commenced. Both these witnesses 
testify that he was not there, and could not have been there without their 
knowledge: and if you believe he was not there, it is a refutation of the 
statement of this witness, Wilson. But if they are mistaken, and he was 
there, his statement is not affected. 

Sarles Yates, another witness, has testified nothing worth hearing. 
The next witness is Timothy Wheaton. He was called by permission 

after the prosecution rested-the Attorney-General supposing that there had 
been a reservation in favor of this witness being admitted to testify. He 
deposes that about a year after the affair of the Caroline, he went from his 
residence at Whitby, near Toronto, to Niagara; that he was neal' the 
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fi • th t he saw McLeod coming up from the water-side, and the witness 
r~r:al~keda to him that the sentinels had a h~rd time of it; that they th~n 
talked of the Navy Islanders, and about their number; that McLeod satd 
the never would have the Caroline there again, and added that he was the 

y d or third man who boarded her; that then some person, a stranger 
:~c~~tness, interrupted the conversation by taking McLeod off; that he 
(the witness) turned from the ferry, although he ~ad set out to go to Lock-
art yet recollecting he had not a pass, and belllg fearful that he would 

~ot 'be allowed to cross the river, he turned short about and went home. 
Gentlemen, you are carefully to examine this eviden?e, and d~cide accord
ing to your conscientious conviction of the truth, as It really IS. 

These are the facts as they have been given in evidence: you have 
that evidence before you, and you are to pass upon it. You are then to take 
the entire mass of this evidence, and decide upon the weight which is to be 
attached to it, fearless of-consequences; and as you really believe the truth 
is. If you believe this evidence, notwithstanding some objections have been 
made to it, and some deductions are to be made on account of impeach. 
ments; if you believe after all that there is an amount ?f evidence, which 
requires you to call upon the prisoner to answer; you Will then take up the 
defence which has been spread before you. It is undeniable that much of it 
is very questionable; still, after all, it is undeniable that it bears very hard 
upon the question of the prisoner's guilt. 

You are now to look at the prisoner's side, because it is the right of 
every man put on trial to present his witnesses, have them examined, and 
if he succeed ip establishing the defence, to have the full benefit of it ac
corded to him. That defence, gentlemen, is what is called an alibi. It is, 
in other words, that he had no part or lot-no sort of participation in this 
enterprise. And this, after the disposal of the first question already passed 
upon by the Supreme Court, is the only other ground of defence that 
exists. And in my judgment no degree of suspicion should attach to it as 
an original defence, because it is, as I have just said, the only defence that 
remains for the prisoner at the bar. If he were, in truth, upon the expedi
tion, then is he guilty, and so you must pronounce him. But, gentlemen, if 
he was at that time five or six or seven miles distant-if he had no partici
pation in that enterprise, then the same great principles of justice require 
that you should pronounce him innocent. The evidence sustaining this 
defence c?r,tsists of the depositions of individuals avowedly participating in 
the expedition; and secondly, of the oral testimony of several indviduals, 
sh?wing, or. tending .to show, that McLeod was during the execution of 
thiS ente~pl"lse at a distant spot in another town. First, then, with regard 
to t?e eVidence of ,the commissions. The prisoner's counsel is right in 
telhng you that eVidence taken in this way is and should be less satisfac
tory than that given personally before you. But so far as the depositions 
~hemselv.es go to de~cribe the individuals testifying, you may derive some 
mformatlon respectmg the standing and character of these individuals. 
Some of them are lawyers, some of them mariner,. and some of them 
officers in her majesty's service; and, by their description they should all 
be men of character and responsibility: whether they were' or not we have 
no means of knowing . 

.It has been said th~t this commission was a " l"Oving commission ;" that 
Witnesses .were exammed whose names had not been before furnished to 
the OppOSite counsel. The Attorney-General admitted that there was no 
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reproach to be attached to the learned counsel on the other side, fot' it 
was not known who could be found: that many names were given, and 
with a commendable liberality, leave was given to examine more witnesses 
than those named. It has been said also that the clerk of the commis
sionet·s was engaged in getting together the witnesses, and that some sus
picion should attach to this evidence on that account. Under some cir
cumstances the observation would be correct, and entitled to your con
sideration; but we have heard in what manner they were executcd, and 
you will be able to determine whether this latter objection should carry 
any weight. 

The interrogatories were read over to each witness, and as each answer 
was obtained, such answer was dictated by the commissioners and written 
down by the clerk as amanuensis: and this mode was pursued throughout. 
Whether this scribe was a proper person to be employed, whether his feel
ings were interested one way 01: the other, it could make very little dif
ference with the testimony. It has been said, too, that on one occasion, 
when Mr. Harris was examined, the commissioners refused to take down 
his answer as he gave it. It related to the mode and manner in which he 
had acted, and the degree of activity which he had used. He stated that 
he ignited two" carcasses," or instruments of combustion, and threw one 
in one part and another in another part of the boat. The commissioners 
substituted the statement, that he was very active in the destruction of the 
boat. It is not perceivable how this could be considered very important, 
as it does not conflict with the statement of any other witness. Again, it 
has been stated that these depositions are not entitled to full credit, because 
the deponents avow themselves accomplices in the transaction. The law 
is, undoubtedly, that in ordinary cases in the trial of individuals for felony, 
the witnesses for the people are not entitled to so much credence where 
they confess themselves accomplices, as fair and disinterested witnesses 
would be, because the former testify under a powerful motive. When the 
people put a witness upon the stand to swear against an accomplice, it is 
supposed they will not hold such witness responsible for participation in the 
crime. If this were an ordinary indictment, for a murder of an ordinary 
description, then the mooted point would be this objection. But as regards 
these individuals, we have no doubt as to their participation in the offence: 
they were all guilty of the murder of that individual who lost his life on 
the occasion of the destruction of the Caroline. There are distinguished 
men in our country, however, who hold that those persons ought not to be 
held individually reRponsible if they regarded themselves as engaged in a 
public enterprize. It does not involve the moral guilt of an ordinary mur
der, if they regard it as a public achievement, a kind of war; and they 
claim the same amenity as would be accorded to those engaged in a com
mon war. Then you will perceive that the same degree of deduction from 
their credence ought not to be made, as should be made in cases such as 
I have alluded to; nevertheless, it is a subject for your consideration. If 
you consider it should detract from the degree of confidence to be placed 
in them, so much deduction will you make. 

The Attorney-General has criticised the testimony of these deponents 
with great minuteness, and equally great ability. He has pointed out 
where the witnesses have testified inconsistently with each other, and made 
a very ingenious argument to show that they testified untruly. Thev tes
tify that there was resistance; that pistols were fired, and that some were 
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d d h I'f we believe those on the boat, no resistance was made 
woun e -wen, h' I' d h 
at all-that they were unarmed, and that they fled for t 8l~ Ives, an t ey 

, 'ed with arms by those men, On the other SIde, one and all 
wele pUlSU 'If h d'd h' , h of them have sworn, that there was reslstanc~. t ey I, t IS WIt a 

k I dge that they were testifying falsely, It does certamly detract 
nowe ., B I h' 

largely from the confidence to be placed in theIr statements, ut ,t Iilk 
it was Wells himself who said, as the boarders approached the boat III the 
darkness of the night, and in the confusion of the melee, they all taking 
a part, had mistaken each other for the occupants of the boat, an? that 
they fought together, If that were true, then it would follow that III tes. 
tifying as to resistance encountered on, board, the boat, ,they were not false 
in the corrupt sense of the term, It has agam been saId by one, that there 
were so many, on this expedition, by others that there was some other 
number. Now, some may have stated the number that reached the boat; 
others, the whole number engaged in the expedition ,i? the seven boats; 
and so far as they have stated positively, and these posItIve statements have 
turned out to be untrue, so much you will detract from the confidence 
which you would otherwise place in them, 

Passing from this, gentlemen, there is this other consideration, which 
must strike you in the outset. If, when Alexander McLeod sued out this 
commission, and directed the commissioners to examine persons who had 
been in each of the boats, upon the question whether he was there 01' 

not, and if in truth he were there on this occasion, he must be a bold man 
indeed, Because he must either have supposed that the commissioners 
would take only those who could not have known whether he was 
there or not, or that these men would be so corrupt as to swear 
falsely, to extricate him from the punishment of his crime. But this is 
no further evidence than as it is a portion of the history of the transac
tion; and with these views you are to take up the testimony, and ascer
tain, after solemn inquiry, how much credit you should give these wit
nesses, and how far they are to be believed in their statements, 

Now, gentlemen, one w!Jrd to begin with, It is undoubtedly true, gen
tlemen, that Sears cannot say, with any degree of certainty, that McLeod 
was not on board the expedition. It is equally true, that McNab cannot 
~ay so, althouf(h he superintended the embarkation of the persons engaged 
In the enterprIse, was on the beach, and communicated the last command 
in a whisper to Drew. None but the All-seeing eye could penetrate the 
darkness that shrouded those there associated, But there are some, one or 
more, of the inmates of each particular boat who were there engaged, and 
who have been examined on oath, Some of them knew McLeod well 
before that Jime; others became acquainted with him afterwards; some 
talked with and recognised all their associates, and they all testified that 
McLeod was no~ among them, on that night, though, in the strict sense of 
the term, they dId not recogmse thorn, bocause to recognise is to remem
ber the face of one whom you have seen before. In that sense some of 
t~em certainly d~d an,swer that they, saw them, though they did n~t recog
m~e t~em, In h~temng to the rea,dllIg of those interrogations I may have 
ened, but as I lIstened to them, It was my impression that the witnesses 
all stated, either that they knew McLeod was not there or they could 
safely say that McLeod, was not before them, I may have 'misunderstood, 
but from the answers gIVen to all, I gathered this as the substance of those 
answers. It may well be, that you should give the preference to the po_ 
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sltive testimony of a witness who was upon the spot at the time, because 
it is far more satisfactory than that of one who says, "I did not see him ;" 
but the degree of strength should depend on the attending circumstances, 
and upon the opportunities which the party has to know the truth of what 
he avers. If one of your number should ride with me in a waggon from 
here to vVhitesborough, you would swear positively that I was in the 
wagon; and if one of you should ride alone, you would swear unequivo
cally that I was not in the waggon; and the opportunity would be such that 
you could say with entire certainty that I was not there; in that case, and 
in all like cases, the confidence which ought to be attached to testimony, 
should vary in proportion to the opportunity to know. 

Now those boats contained some eight or nine persons each, all of whom 
embarked and crossed the Niagara river, before they reached the fatal 
spot where this catastrophe took place. You will determine what confi
dence to place in their statements, when each one says that he knows Mc
Leod was not in his boat, and so far as his own boat is concerIlf'd, he ven
tures to say with positiveness, that he was 110t there. You will consider 
the darkness of the night, the conversation which took place, and the oppor
tunities which they had to know these facts; and then judge and state the 
result of that judgment under the solemnity of your oaths. I leave this 
portion of the evidence, with a single remaining statement. You are to 
examine the testimony and dt'duct \\'hat you think ought to be deducted. 

It is the prisoner's right, standing upon trial for life or death, if there 
is testimony which goes to exclude him from a participation in that enter· 
prise; it is the solemn duty of the jury to weigh it, and allow it to have 
its appropriate influence. 

Passing from this, the prisoner gives other evidence, not to show that he 
was not in the expedition, but for the purpose of showing that he was in 
another place, and that he could not. have been there unless thc laws of 
physical nature can be changed, and a man become capable of uLiquity
of being in Stamford and at Schlosser at the same time. You will lend 
an attentive ear to this part of the testimony. 

I first call your attention to the testimony of Mr. Press. He was an 
inn-keeper at Niagara, which was the place of residence of Alexander 
McLeod. Press testifies that on a particular occasion during the Canadian 
troubles, he went from Niagara to Chippewa in a waggon-that he carried 
up two passengers, whose names he has given you. 

He arrived in Chippewa and remained there until towards night; that he 
saw the prisoner, McLeod there, who informed him, that he was desirous 
of going to Niagara with him. Some time in the afternoon, when he 
wanted to start, he could not find McLeod; he continued to wait, and 
finally did find him about dark, or a little after; he testifies that McLeod 
came out of Davis's. Witness had not his horses ,It Davis's, but in a 
yard opposite. Where McLeod got in, witness cannot precisely say; but that 
he did get into the waggon with him, and that he drove down the river, OVH 

a very bad road; for two miles and a hlllf, he drove slowly by necessity; 
that the residue of the road was better, though not very good. He drove 
on as far as Stamford, opposite the gate of Captain Morrison, where McLeod 
got out and went towards the house, which is the last that witness saw of 
him. It is an important point for you to determine, whether this was 
the night of the twenty-ninth of December, or another night. If any 
other, it breaks the chain of evidence. In relation to its being that night 

45 
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Press testifies, that he had a partner at the time; that he kept a cash-book; 
that his entries were made consecutively; that ~e finds an entr:\:, of the 
five dollars, received from the two pers0n.s for thell: passa.ge to Chippewa, 
of that date. He was cross-examined with much wgenUlty, and at great 
length, whether this ~ntry might not, .possibly, ~ave bce~ ~a~e afterwards. 
He says no, the entnes are consec.utlve, and thiS entry IS 111 ItS place. upon 
that very day; independently of thiS, he flays he ha~ reason to know It was 
the same day before the night in which the Caroline was des~roy:d. 

In relation to times and dates it is true, that the human mwd IS so con
stituted that it is most difficult to fix with certainty, at what period of time 
any given event transpired. 

W~e must have reference to some epoch, or event, standing in bold re
lief around which others are made to cluster. Ifany of you, gentlemen, had 
a h~use burned on a particular day, other events happening to occur the 
same morning or night, would live long in your memories; so too the des
truction of the Caroline, from that time forward, will serve as an epoch, 
for all who felt an interest in the political agitation of the times, upon both 
sides, by which to bring to recollection minor circumstances and events. 
It is an epoch which will be remembered as having given rise to the pre
sent trial, and which has been the occasion of requiring your attendance 
and services, at the present trial. It is an event which will live in the 
memory of all who witnessed it, and who were made acquainted with the 
circumstances; and it is therefore submitted to you, whether Mr. Press is 
warranted in speaking with such certainty as to the particular day. He 
says, he knows, from other circumstances, independently of the fact that 
he had made a written memorandum, that he started from Chippewa on the 
evening of the twenty-ninth of December. 

Captain Stocking, who was on service, having command of a troop of 
dragoons, whose residence is at Niagara, and who is a particular friend of 
Mr. Press, says that Mr. Press called at his quarters, in Chippewa, on the 
twenty-ninth of December, and dined with him; feeling bound to show the 
ordinary courtesies to his neighbor, who was a comparative stranger there, 
he took a walk with him, up the margin of the Niagara, and looking across 
the. stream, th:y saw the steamboat Caroline making her first trip. He is 
entJr~ly certam that this was the first, and only time, that he ever saw her 
crossmg there. Indeed she never made trips there, but one day. She 
~am~ d~wn in the morning, and met her fate at night. If Captain Stock
I~g IS fight, and Press is right, that the very day on which Press alleges 
himself to have been there, and the evening on which he took McLeod to 
Stamford, was the eve ninO' of the twenty-ninth of December much doubt 
will ?e. rem~ved from you; minds. But 'you now are met with a difficulty, 
and It IS a difficulty which you must solve . 
. The proposilion of the defence is this; that Press left McLeod at Mor

rls.on's; t.hat McLeod. staid all night there, and in the morning was in
fOlmed of ~he destructIOn of the Caroline; that he mounted his horse and 
ro.de. to ChIppewa; while riding up the Niagara river, he fell in with Mr. 
Gllkmson; that they passed through Chippewa and continued up the river· 
that a. can~on ba!l discharged from Navy Isl~nd reached the shore; that 
~ soldIer pICked It up and handed it to McLeod' that McLeod went back 
t e same day and carried it alonO' as a trophy , 

Now for the difficulty; McL~od, before ;Squire Bell, says, that he 
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mounted his horse and rode him; and on a second examination, he says 
that he took his horse and led him. 

The Morrison family, so far as they speak and know, testify to his 
having a horse. Archibald says that h'C: put out the horse; whether any 
one saw that he rode there on horseback, does not appear. 

Press did not testify that he had a horse. He was questioned by the 
Attorney-General, "Did McLeod have any thil1g along with him?" "If h(; 
had had a horse, would you not have observed it 'I" "Certainly I should." 
Such was the statement of this witness, from bis belief and recollection
that there was no horse led. It would seem singular that a horse should 
be attached to the back par~ of his wagon and he not know it, though it 
would be possible; and whether the other evidence shows it probable, you 
are to determine-that being an incident, merely, and not a material pc'rt 
of the testimony. 

That is the argument of the prisoner's counsel, and you are to judge 
of its strength and probability, and whether there is any other mode of' 
explanation. It is before you; and I leave it for you to determine. 

When we pass from this period of time, and get in front of Mr. Mor
rison's cottage, we find him walking up to the house anc1 entering about 
eight o'clock in the evening. He went in there, for he was on familiar 
terms with the family. He had a great deal of business to do in the lin!' 
of his official duty, and therefore kept a horse at Mr. Morrison's. 1L 
is stated that he went in dnd spoke to Archy to put out his horse. All 
the members of the family, four in number, swear that he came there that 
night-that he was tl)ere at tea. All except the young man swear that he 
was there, up to a period of time between nine and ten o'clock; abollt 
this the boy cannot say; but Mr. Morrison and his wife both say that he 
was there afterwards till twelve o'clock, and after that they all retired to 
bed. A cot-bed was m'lde up in the parlor for McLeod. His boots, which 
were wet the evening previous and had been placed by the stove, or kitchen 
fire, were dry in the morning. He was seen getting up in the morning, 
and when but partially dressed. 

Mr. Morrison was called to the gate by Col. Cameron, an intimate friend, 
with whom he had served in the peninsular war, in Europe, under the Duke 
of Wellington. Col. Cameron had come down from Chippewa with intelli
gence that the Caroline was destroyed i-he had obtained, and he there pre
sented to Mr. Morrison, as a trophy, a small piece of painted wood, whieh 
had been part of the Caroline. He (Mr. Morrison) took it to the house, 
sawed off a piece, and carried back the remainder. He took this piece 
of wood and showed it to McLeod, saying, "what do you think hGS happened? 
The CarQline is destroyed." MeLeod says, "is it possible !-Captain, 
where is Archy? Send for my horse; I will go up immediately." Hl' 
however consented to wait for breakfast, and then started Oll his way. 

Then comes the next witness-Mr. Gilkinson-a resident of Niagara, 
who knew McLeod well. He was a volunteer at Chippewa; but as they 
were very full at Chippewa, he went to sleep at Stamford, below Morrison's. 
He came along in the morning and overtook McLeod before he reached the 
Falls; they went along together up to Chippewa; and he says he can state 
with absolute certainty that this was the morning of the 30th of December; 
that he was thus on his way from Stamford, and that he thus overtook and 
rode with McLeod to Chippewa; that without dismounting they rode up the 
Niagara river, till they were opposite Navy Island; that the batteries on 
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the island were opened upon them; ~hat a cannon ba.n lo?ged in the 
bank near them' that one of the soldiers ran there, seized It, and gave 
it to McLeod, a;d he has since seen it in his possession. . 

The witness Sears says that he also was up ~here about thl~ hour; that 
he saw McLeod and another ride along, and witnessed the firmg from the 
Island. . 

Now this is not the whole of the testimony upon the subject of his coming 
up on that occasion. . 

Judae McLean, whose testimony you will bear in mind, was engaged by 
the th~n actina District-Attorney of the northern district of the state of 
New York, to go to the Canada side on a confidential mission to Colonel 
McNab. He went to Chippewa, and called on Colonel McNab, who 
ushered him into his quarters, and then excused himself during the night. 
The witness says he heard before morning of the blazing Caroline passing 
over the rapids and over the cataract. He knew McLeod, having seen him 
but a few days previous at Buffalo, where McLeod had got into some dif
ficulty; and the witness (McLear;o) had aided him in making his escape. 
The next morning he got up, and at some nine or ten o'clock started off 
down the river; and near the Pavilion he met McLeod on horseback 
riding towards Chippewa. 

This is the aggregate of the evidence on this branch of the subject. 
The testimony of the Morrisons, and the declarations which McLeod made 
on cxamination, have been submitted to you, and criticised by the learned 
Attorney-Gcneral with great ability. If he has satisfied you that these 
Morrisons are mistaken as to the dates, and in relatio,n to this great epoch, 
then the defence vanishes. But if it be true, that though they have been 
Illi~taken in relation to some things; that though the old gentleman had not 
heard that the Caroline was coming down to engage in carrying arms and 
munitions of war, and the yonng lady had heard it; though they might 
have confounded that which McLeod said at a subsequent time with what 
then took place; and still in relation to this great question be right-though 
wrong as to other matters-for instance, that instead of the second it was 
in fact on the fourth of January that McLeod was there the second time; 
if you believe that they were uncertain in their recollection as to this, and 
yet quite right upon the great question as to whether McLeod was at their 
house ~n the night when the Caroline was burnt i-if, upon that point you 
determ;ne that they are right, then there is an end of this case. 

But If you believe that their testimony has been so successfully attacked, 
that t~ey have been shown to be guilty of wilful or intentional misrepre
s~mtatlO~, so that you cannot believe them in relation to this great ques
t:l)n-thl~ grea: ~poch, w.hich stands out so prominently from other por
tIOns of tIme-If 111 that lIght they are not corroborated or if it appear to 
you. that this evidence is all founded in mistake; that s~me other portion 
oft:me ?as been confounded in the recollection of these witnesses with the 
penod m question-I repeat, that you will in the one case set it aside 
al~ogether, as uns.atisfactory and unworthy of belief, and in the other, you 
Will d~tract from It so much as deserves to be detracted' and if the whole 
you Will set aside the whole. " 
. It is tru.e that Colonel Cameron corroborates the statement of the Mor

flshon f:hamIly. He cat;Je along and had an interview with his old friend 
w om e had known m other days S" h' ., . 

• • 0 1a1' as t at IS corrobOl:atlOn, It IS 
worthy of your attentIOn. You are to consider this, and then say whether 
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all this has satisfied you-that the case made out on the part of the people 
is brought together and bound up in peljury, or consists in some great and 
unexplained mistake; in either case you will acquit him. 

But this is not all; in the defence upon a criminal case, you are not 
required to be absolutely sure. It is enough if the prisoner has presented 
such a case, that as to his guilt or innocence there is a reasonable doubt; 
because the humane laws of this land take no man's life unless upon clear 
and satisfactory evidence. It is a portion of our law, and it is the glory 
of it, that while it demands obedience to the extent of death itself, it never 
proceeds to this last extreme; it never divides the living from the dead; 
it never consigns an individual to the tomb, unless there is irrefragable 
evidence to induce a jury to believe, not that there is a mere preponder
ance, but that it is so overwhelming as to bear down the defence, so that 
there is no reasonable doubt of the existence of the crime, and that it is 
an imperative duty of the jury to consign him to the grave. 

You are bound to do this as well in the performance of that duty which 
you owe to your God, as of that which you owe to yom' country, to the 
prisoner, and yourselvcs; all have a right to demand it in passing upon 
this great issue; this feature of the law is the great shield, the great mgis 
which the law has thrown around and ovcr the heads of those who are 
brought to the bar of justice for crime. 

It is then with you. I have thus gone through the great mass of evi
dence in this case, much of it not i~ detail, as it would have occupied 
much time to do so; yet I have gone' through the great leading features 
of the case; and have presented them to you, together with the principles 
by which you are to be governed, according to the best of my ability. 
Now my duty is performed; your duty-and it is the highest duty which 
you can ever be called to discharge-the most solemn duty which your 
country ever reposes in her citizens-your duty is about to commence. 
You are to take this subject into your deliberate consideration, weigh and 
decirle upon every portion of it; call into exercise your best powers of 
judgment; free Y01,lr minds from bias, if any exist: you are to approach 
the consideration of this question, looking at it through the testimony 
which you have heard upon the stand, and that alone; discarding all 
considerations which have been held out by counsel, all rumors which 
may have reached your ears; every thing but the polar star of looking to 
the evidence to ascertain what is the truth. When you come to your de
cision, and determine where the truth is, let it be with an independence 
that shall do honor to a jury-with that impartiality which your country 
expects at your hands. With a single eye to the demands of justice, pro
nounce your verdict: and when you have pronounced it in the best exer
cise of yo.ur judgment, and of this great duty which you have to perform, 
I trust that all those who have witnessed this trial, and the manner in 
which it has been conducted-all those who have heard the able argu
ments which have been submitted by counsel, and the patience with which 
you have heard and drunk in the evidence, as portion after portion of it 
has been unfolded before you-that all those who have seen your anxious 
endeavors to arrive at the truth, will be satisfied. 

If you shall believe that this man is guilty of murder, then, fearless of 
consequences, whatever those consequences may be-though they shall 
wrap your country in a flame of war-whatever the result, look with 
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a sinrrle eye to truth, and a hand firm to duty; look to the God of Justice, 
and s~y whether the prisoner be guilty or not. 

If he has successfully met this charge and defended himself against it, 
then there is another duty to perform, irrespective of any rumors or 
charges; irrespective of any considerations which may be held out to 
you, 01' which may have entered your minds or exercised an influence 
over you-with the same fearless intrepidity pronounce that he is not 
guilty. 

Now, gentlemen, I commit to you this great case with its solemn duties, 
and the rights of your country; and may the God of all justice and truth 
preside over your deliberations, and may the verdict which you render be 
in accordance with the foundations of his throne and his government. 

Judge GRIDLEY having concluded his charge, the Jury retired, and after 
an absence of about half an hour, returned into court and pronounced 
their verdict ;-

NOT GUILTY. 
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PUBLIC DOCUMENTS. 
FROn! THE 

DEPARTMENT OF STATE OF THE UNITED STATES. 

No. I. 

MR. Fox TO lVLR. WEBSTER. 

Washington, Jvlarch 12, 184.<1. 
The undersigned, Her Britannic Majesty's envoy extraordinary 

and minister plenipotentiary, is instructed by his Government to 
make the following official communication to the Governmetlt of the 
United States: -

Her Majesty's Government have had under their consideration the 
correspondence which took place at Washington in December last, 
between the United States Secretary of State, Mr. Forsyth, and the 
undersigned, comprising two official letters from the undersigned 
to Mr. Forsyth, dated the 13th and 29th of December, and two offi
cial letters from Mr. Forsyth to the undersigned, dated the 26th and 
30th of the same month, upon the subject of the arrest and imprison
ment of Mr. Alexander McLeod, of Upper Canada, by the authorities 
of the State of New York, upon a pretended charge of arson and 
niurder, as having been engaged in the capture and destruction of 
the steamboat Caroline, on the 29th of December, 1837 . 

. The undersigned is directed, in the first place, to make known to 
the Government of the United States that her Majesty's Government 
entirely approve of the course pursued by the undersigned in that 
correspondence, and of the language adopted by him in the official 
letters above mentioned. 

And the undersigned is now instructed again to demand from the 
Government of the United States, formally, in the name of the Brit
ish Government, the immediate release of Mr. Alexander McLeod. 

The gronnds upon which the British Government make this de
mand upon the Government of the United States are these: that the 
transaction on account of which lUI'. McLeod has been arrested, and 
is to be put upon his trial; was a transaction of a public character, 
planned and executed by persons duly empowered by her Majesty's 
colonial authorities to take any steps and to do any acts which might 
be necessary for the defence of her Majesty's territories and for the 
protection of her Majesty's subjects; and that consequently those 
subjects of her Majesty who engaged in that transaction were per
forming an act of public duty for which they cannot be made per
sonally and individually answerable to the laws and tribunals of any 
foreign country. 
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The transaction in question may have been, as her Majesty's Gov
ernment are of opinion that it was, a justifiable employment of force 
for the purpose of defending the Brit!sh territory. from. the unpro
voked attack of a band of British rebels and Amencan pIrates, who, 
having been permitted to arm and organize. themselves withi~ the 
territory of thc Ul~ited St~tes, ha~ actually .ll1vaded and occupIed a 
portion of the terfltory of her MaJesty; or It may have been, as al
leO'ed by Mr. Forsyth, in his note to the undersigned of the 26th of 
D~cember "a most unjustifiable invasion in time of peace of the ter
ritory of ;he United States." But this is a question especially of a 
political and international kind, which can be discussed and settled 
only between the two Governments, and which the courts of justice 
of ihe State of N cw York cannot by posJ>ibility have any means of 
judO'inO' or any right of deciding. 

It ",guld be contrary to the universal practice of civilized nations 
to fix individual responsibility upon persons who, with the sanction 
or by the orders of the constituted authorities of a State, engaged in 
military or naval enterprises in their country's cause; and it is ob
vious that the introduction of such a principle would aggravate be
yond measure the miseries, and would frightfully increase the de
moralizing effects of war, by mixing up with national exasperation 
the ferocity of personal passions, and the cruelty and bitterness of 
individual revenge. 

Her Majesty's Government cannot believe that the Government of 
the United States can re<tlly intend to set an example so fraught with 
evil to thc community of nations, and the direct tendency of which 
must be to bring back into the practice of modern war, atrocities 
which civilization and Christianity have 10nO' since banished. 

N either can her Majesty's Government ~'ldmit for a moment the 
validity of the doctrine advanced by Mr. Forsyth, that the Federal 
Government of the United States has no power to interfere in the 
matter in question, and that the decision thereof must rest soleJy 
and entirely with the State of New York. 

With the particulars of the internal compact which may exist be
tween the. several States that composc the Union, foreign Powers 
have nothmg to do: the relations of foreign Powers are with the 
aggregate Union; that Union is to them represented by the Federal 
Government; and of that Union the Federal Government is to them 
the only organ. Therefore when a foreiO'n Power has redress to 
demand for a wrong done to'it by any State of the Union it is to the 
Federal Government, and not to the separate State, that 'such power 
must loo.k for redress for that wrong. And such foreign Power can
not adm~t the plea that the separate State is an independent body 
over whIch the Federal Government has no control. It is obvious 
t~at such ~ doctrine, if admitted, would at once go to a dissolution 
o the Umon as far as its relations with foreign Powers are con
~~Ted; .and that foreign Powers in such case, instead of accrediting 

Ip omatlC agents to the Federal Government would send such 
aO'ents not to that G b h G ' " overnment, ut to t e overnment of each sep~ 
arate State' and wo ld k h' I' . , u rna e tell' re atlOns of peace and war 
wIth each State_depend upon the result of their separate intercourse 



MCLEOD'S TRIAL 361 

with such State, without reference to the relations they might have 
with the rest. 

Her Majesty's Government apprehend that the above is not the 
conclusion at which the Government of the United States intend to 
arrive; yet such is the conclusion to which the arguments that have 
been advanced by Mr. Forsyth necessarily lead. 

But, be that as it may, her Majesty's Government formally de
mand, upon the grounds already stated, the immediate release of 
Mr. McLeod; and her Majesty's Government entreat the President 
of the United States to take into his most deliberate consideration 
the serious nature of the consequences which must ensue from a re
jection of this demand. 

The United States Government will perceive that, in demanding 
Mr. McLeod's release, her Majesty's Government ar~ue upon the 
assumption that he was one of the persons engaged in the capture 
of the steamboat" Caroline;" but her Majesty's Government have 
the strongest reasons for being convinced that Mr. McLeod was not, 
in fact, engaged in that transaction; and the undersigned is here
upon instructed to say that, although the circumstance itself makes 
no difference in the political and international question at issue, and 
although her Majesty's Government do not demand Mr. McLeod's 
release upon the ground that he was not concerned in the capture of 
the" Caroline," but upon the ground that the capture of the" Caro
line" was a transaction of a public character, for which the persons 
engaged in it cannot incur private and personal responsibility; yet 
the Government of the United States must not disguise from them
selves that the fact that Mr. McLeod was not engaged in the trans
action must necessarily tend greatly to inflame that national resent
ment which any harm that shall be suffered by Mr. McLeod at the 
hands of the authorities of the State of New York, will infallibly ex
cite throughout the whole of the British empire. 

The undersigned, in addressing the present official communication, 
by order of his Government, to Mr. Webster, Secretary of State of 
the United States, has the honor to offer to him the assurance of his 
distinguished consideration. 

The Hon. DANIEL WEBSTER, 
Secretary of State. 

No.2. 

MR. WEBSTER. TO MR. Fox. 

H. S. FOX. 

DEPARTMENT OF STATE, 
Washington, April 24, 1841-

The undersigned, Secretary of State of the United States, has the 
honor to inform Mr. Fox, envoy extraordinary and minister plenipo
tentiary of her Britannic Majesty, that his note of the 12th of March 
was received and laid before the President. 

46 
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Circumstances well known to Mr. Fox have necessarily delayed, 
for some days, the consideration of that note. . 

The undersigned has the honor now to say, that It has been fully 
considered, and that he has been directed by the President to address 
to Mr. Fox the following reply. 

Mr. Fox informs the Government of the United States, that he is 
instructed to make known to it, that the Government of her Majesty 
entirely approve the course pursued by him, in his correspondence 
with Mr. Forsyth, in December last, and the language adopted by 
him on that occasion; and that that Government have instructed him 
"again to demand from the Government of the United States, for
mally in the name of the British Government, the immediate release 
of Al~xander McLeod ;" that "the grounds upon which the British 
Government make this demand upon the Government of the United 
States, are these: that the transaction on account of which McLeod 
has been arrested and is to be put upon his trial, was a transaction 
of a public character, planned and executed by persons duly empow
ered by her Majesty's colonial authorities to take any steps and to 
do any acts which might be necessary for the defence of her Majes
ty's territories, and for the protection of her Majesty's subjects; and 
that consequently those subjects of her Majesty who engaged in that 
transaction, were performing an act of public duty for which they 
cannot be made personally and individually answerable to the laws 
and tribunals of any foreign country." 

The President is not certain that he understands, precisely, the 
meaning intended by her Majesty's Government to be conveyed, by 
the foregoing instruction. 

This doubt has occasioned, with the President, some hesitation; 
bnt he inclines to take it for granted that the main purpose of the in
struction was, to cause it to be signified to the Government of the 
United States, that the attack on the steamboat "Caroline" was an 
act of public force, done by the British colonial anthorities, and fully 
recognised by the Queen's Government at home; and that, conse
quently, no individual concerned in that transaction can, according 
to the just principle of the laws of nations, be held personally answer
able in the ordinary courts of law, as for a private offence; and that 
upon this avowal of her Majesty's Government, Alexander McLeod, 
now imprisoned, on an indictment for murder, alleged to have been 
committed in that attack, ought to be released, by snch proceedings 
as are usual and are suitable to the case. 

The President adopts the conclusion, that nothing more than this 
could have been intended to be expressed from the consideration, 
that her M.ajesty's Government must be fuliy aware, that in the United 
States, as m England, persons confined under judicial process can be 
released from that confinement only by judicial process. In neither 
country, as the undersigned supposes can the arm of the Executive 
p~we~ interfere, directly or forcibly, t~ release or deliver the prisoner. 
~IS dIscharge must be sought.in a manner conformable to the prin
c~ples of la.w, and the proceedmgs of courts of judicature. If an in
dICtment, h~e that which ~as been found against Alexander McLeod, 
and under Clrcumstances hke those which belong to his case, were 
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pending against an individual in one of the courts of England, there 
is no doubt that the law officer of the crown might enter a nolle pro
sequi, or that the prisoner might cause himself to be brought up on 
habeas corpus, and discharged, if his ground of discharge should be 
adjudged sufficient, or that he might prove the same facts and insist 
on the same defence or exemption on his trial. 

All these are legal modes of proceeding, well known to the laws 
and practice of both countries. But the undersigned does not sup
pose, that if such a case were to arise in England, the power of the 
Executive Government could be exerted in any more direct manner, 
Even in the case of ambassadors, and other public ministers, whose 
right of exemption from arrest is personal, requiring no fact to be 
_ascertained but the mere fact of diplomatic character, and to arrest 
whom is sometimes made a highly penal offence, if the arrest be ac
tually made, it must be discharged by application to the courts of 
law, 

It is understood that Alexander McLeod is holden as well on civil 
as on criminal process, for acts alleged to have been done by him, in 
the attack on the" Caroline ;" and his defence, or ground of acquit
tal, must be the same in both cases. And this strongly illustrates, 
as the undersigned conceives, the propriety of the foregoing observ
ations; since it is quite clear that the Executive Government can
not interfere to arrest a civil suit, between private parties, in any 
stage of its progress; but that such suit must go on to its regular 
judicial termination. If, therefore, any course, different from such 
as have been now mentioned, was in contemplation of her Majesty's 
Gove-rnment, something would seem to have been expected, from the 
Government of the United States, as little conformable to the laws 
and usages of the English Government as to those of the United 
States, and to which this Government cannot accede. 

The Government of the United States, therefore, acting upon the 
presumption, which it readily adopted, that nothing extraordinary or 
unusual was expected or requested of it, decided, on the reception 
of Mr. Fox's note, to take such measures as the occasion and its own 
duty appeared to require. 

In his note to Mr. Fox, of the 26th of December last, Mr. Forsyth, 
the Secretary of State of the United States, observes, that" if the 
destruction of the' Caroline' was a public act, of persons in her Ma
jesty's service, obeying the order of their superior authorities, this 
fact has not been before communicated to the Government of the 
United States by a person authorized to make the admission; and it 
will be for the court which has taken cognizance of the offence with 
which Mr. McLeod is charged, 10 decide upon its validity when l~
gaIly established be~ore it." And adds, "the President dee~s th,lS 
to be a proper occaSIOn to remind the Government of her Bntanl1lc 
Majesty, that the case of the' Caroline' has been long since brought 
to the attention of her Majesty's principal Secretary of State for ,F,or
eign Affairs; who, up to this day, has not communicated its dec~sIOn 
thereupon. And it is hoped that the Government of her Majesty 
will perceive the importance of no longer leaving the Government 
of the United States uninformed of its views and intentions upon a 
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subject which has naturally produce~ much exasperation, and which 
has led to such grave consequences. . " 

The communication of the fact, that the de~t:uctlOn of ~~e Ca.ro
line" was an act of public force, by the ~ntlsh authorItles, bem,g 
formally made to the Govern~ent of the UnIted States, by Mr. Fox s 
note, the case assumes a deCided aspect. . 

The Government of the United States entertaInS no doubt that, 
after this avowal of the transaction, as a public transaction, author
ized and undertaken by the British authorities, individuals concerned 
in it ought not, by the principles of public Jaw, and t~le ge,neral usag,e 
of civilized States, to be holden personally responsible In the ordi
nary tribunals of law, for their participation in it. And the Presi
dent presumes that, it can hardly ~e n~c,essary to say that, the Ame
rican people, not distrustful of their abilIty to redress pubhc wrongs, 
by public means, cannot desire the punishment of individuals, when 
the act complained of is declared to have been an act of the Govern
ment itself. 

Soon after the date of Mr. Fox's note, an instruction was given 
to the Attorney General of the United States, from this Depart
ment, by direction of the President, which fully sets forth the opi
nions of this Government on the subject of McLeod's imprison
ment, a copy of which instruction the undersigned has the honor 
herewith to enclose. 

The indictment against McLeod is pending in a State court, but 
his rights, whatever they may be, are no less safe, it is to be pre
sumed, than if he were holden to answer in one of the courts of this 
Government. 

He demands immunity from personal responsibility by virtue of 
the law of nations, and that law in civilized States is to be respected 
in all courts, None is either so high or so low as to escape from its 
authority in cases to which its rules and principles apply. 

This Department has been regularly informed by his Excellency 
the Governor of the State of New York, that the Chief Justice of 
that State was assigned to preside at the hGaring and trial of 
McLeod's case, but th'1t, owing to some error or mistake in the pro
cess of s~mmoning the jury, the hearing was necessarily deferred. 
T,he P:e,sldent regrets this occurrence, as he has a desire for a speedy 
dlSposlt,lOn ~f the subject. The council for McLeod have requested 
authentIc eVidence of the avowal by the British Government of the 
attack on and destruction of the" Caroline" as acts done under its 
authority, and such evidence will be furnished to them by this De
partment. 

It is understood that the indictment has been removed into 
the Supreme Court, o~ the State by the proper proceeding for that 
purpose, and that It IS now competent for McLeod, by the ordi
nary p~ocess of habeas corpus, to bring his case for hearing before 
that tnbunal. 

The, undersigned hardly needs to assure Mr. Fox that a tribunal 
so emmently distinguished for ability and learning a's the Supreme 
~ourt of ~he St?te of ~ e,w-York, may be safely relied upon for the 
Just and Impartial admInistration of the law in this as well as in 
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other cases; and the undersigned repeats the expression of the de
sire of this Government that no delay may be suffered to take place 
in these proceedings which can be avoided. Of this desire, Mr. Fox 
will see evidence in the instructions above referred to. 

The undersigned has now to signify to Mr. Fox that the Govern
ment of ~he United States has not changed the ·opinion which it has 
heretofore expressed to her Majesty's Government of the character 
of the act of destroying the" Caroline." 

It does not think that that transaction can be justified by any rea
sonable appLication or construction of the right of self-defence un
der the laws of nations. It is admitted that a just right of self
defence attaches always to nations as well as to individuals, and is 
equally necessary for the preservation of both. But the extent of 
this right is a question to be judged of by the circumstances of each 
particular case, and when its alleged exercise has led to the com
mission of hostile acts within the territory of a power at peace, no
thing less than a clear and absolute necessity can afford ground of 
justification. Not having up to this time been made acquainted with 
the views and reasons at length, which have led her Majesty's Gov
ernment to think the destruction of the" Caroline" justifiable as an 
act of ~elf-defence, the undersigned, earnestly renewing the remon
strance of this Government against the transaction, abstains for the 
present from any extended discussion of the question. But it is 
deemed proper, nevertheless, not to omit to take some notice of the 
general grounds of justification stated by her Majesty's Government 
in their instructions to Mr. Fox. 

Her Majesty's Government have instructed Mr. Fox to say, that 
they are of opinion that the transaction which terminated in the de
struction of the" Caroline," was a justifiable employment of force, 
for the purpose of defending the British territory from the uuprovok
ed attack of a band of British rebels and American pirates, who, hav
ing been" permitted" to arm and organize themselves within the 
territory of the United States, had actually invaded a portion of the 
territory of her Majesty. 

The President cannot suppose that her Majesty's Government, by 
the use of these terms, meant to be understood as intimating that 
these acts, violating the laws of the United States and disturbing the 
peace of the British territorieR, were done under any degree of 
countenance from this Government, or were regarded by it with in
difference; or, that nnder the circumstances of the case, they could 
have been prevented by the ordinary course of proceeding. Although 
he regrets that, by using the term" permitted," a possible inference 
of that kind might be raised, yet such an inference the President is 
willing to believe would be quite unjust to the intentions of the Bri
tish Government. 

That, on a line of frontier, such as separates the United States from 
her Britannic Majesty's North American Provinces, a line long 
enough to divide the whole of Europe into halves, irregularities, vio
lences, and conflicts should sometimes occur, equally against t~e 
will of both Governments, is certainly easily to be supposed. rr:h1s 
may be more possible, perhaps, in regard to the United States, wlth-
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out any reproach to their Government, since ,their in,stit~ti~ns en
tirely discourage the keeping up of large standmg armies III time .of 
peace, and their situation h~pplly exempts them from, the necessIty 
of maintaining such expensive and dangerous estabhshmen~s, All 
that can be expected from either Government, in t~es~ cases, IS good 
faith a sincere desire to preserve peace and do JustIce, the use of 
all p;oper means of prevention, and that if offenee~ can~ot, never
theless, be always prevented, th,e offenders shall still be Justly pun
ished, Itl all these respects, thIs Government acknowledges no de
linquency in the performance of its duties. 

Her Majesty's Government are pleased, also, to speak of those 
American citizens, who took part with persons in Canada, engaged 
in an insurrection ao-ainst the British Government, as "American 
pirates." The unde;signed does not admit the propriety or justice 
of this designation. If citizens of the United States fitted out, or 
were engaged in fitting out, a military expedition from the United 
States, intended to act against the British Government in Canada, 
they were clearly violating the laws of their own country and expos
ing themselves to the just consequences, which might be inflicted on 
them, if taken within the British dominions. But notwithstanding 
this, they were certainly not pirates, nor does the undersigned think 
that it can advance the purpose of fair and friendly discussion, or 
hasten the accommodation of national difficulties, so to denominate 
them. Their offence, whatever it was, had no analogy to cases of 
piracy. Supposing all that is alleged against them to be true, they 
were taking a part in what they regarded as a civil war, and they were 
taking part on the side of the rebels. Surely England herself has not 
regarded persons thus engaged as deserving the appellation which her 
Majesty's Government bestows on these citizens of the United States. 

It is quite notorious that, for the greater part of the last two 
centuries, subjects of the British Crown have been permitted to en
gage in foreign \\'ars, both national and civil, and in the latter in every 
stage of their progress; and yet it has not been imagined that Eng
land has at any time allowed her subjects to turn pirates. Indeed in 
our own times, not only have individual subjects of that Crown gone 
abroad to engage in civil wars, but we have seen whole regiments 
openly recruited, embodied, armed, and disciplined in England, with 
the avowed purpose of aiding a rebellion against a nation with which 
Englan,d was at peace; although it is true that, subsequently, an act 
?f Parhame,nt was passed to prevent transactions so nearly approach
mg to publIc war, without license from the Crown. 

It may be said that there is a difference between the case of a civil 
war arising, from a disputed succession, or a protracted revolt of a 
colony agamst the mother country, and the case of the fresh out
break, or comme~c~me,nt of a rebellion. The undersigned does not 
deny that such dls~mctJOn may, for certain purposes, be deemed well 
found~d. ~e admits that a Government called upon to consider its 
own f)~hts, mterests, and duties, when civil wars break out in other 
count~'les, may d,ec!de on. all the circumstances of the particular case 
upon Its o~n eXIs~mg stipulations, on probable results, on what its 
own securIty reqUIres, and on many other considerations. It may 
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be already bound to assist one party, or it may become bonnd, if it 
so chooses, to assist the other, and to meet the consequences of such 
assistance. 

But whether t~e r~volt be recent or long continued, they who join 
those concerned l\l It, whatever may be their offence against their 
own cOLmtry, or however they may be treated, if taken with arms in 
their hands in the territory of the Government, ao-ainst which the 
standard of revolt is raised, cannot be denominated' pirates, without 
departing from all ordinary use of language in the definition of 
ofIimces. A cause which has so foul an origin as piracy cannot, in its 
progress, or by its success, obtain a claim to any degree of respect
ability or tolerance among nations; and civil wars, therefore, are 
not understood to have such a commencement. 

It is well known to Mr. Fox that authorities of the highest emi
nence in England, living and dead, have maintained that the general 
law of nations does not forbid the citizens or subjects of one Gov
ernment from taking part in the civil commotions of another. 
There is some reason, indeed, to think that such may be the opinion 
of her Majesty's Government at the present moment. 

The undersigned has made these remarks from the conviction that 
it is important ~to regard established distinctions, and to view the acts 
and offences of individuals in the exactly proper light. But it is not 
to be inferred that there is, on the part of this Government, any pur
pose of extenuating, in the slightest degree, the crimes of those per
sons, citizens of the United States, who have joined in military ex
peditions against the British Government in Canada. On the con
trary, the President directs the undersigned to say that it i3 his 
fixed resolution that all such disturbers of the nationlll peace and 
violators of the laws of their country, shall be brought to exemplary 
punishment. N or will the fact that they are instigated and led on to. 
these excesses by British subjects, refugees from the provinces, be 
deemed any excuse or palliation; although it is well worthy of being 
remembered that the prime movers of these disturbances on the bor
ders are subjects of the Queen, who come within the territories of 
the United States, seeking to enlist the sympathies of their citizens, 
by all the motives which they are able to address to them on account 
of grievances, real or imaginary. There is no reason to believe that 
the design of any hostile movement from the United States against 
Canada has commenced with citizens of the United States. The 
true origin of such purposes and such enterprises is on the other 
side of the line. But the President's resolution to prevent these 
transgressions of the laws is not, on that account, the less strong. 
It is taken, not only in conformity to his duty under the provisions 
of existing laws, but in full consonance with the established princi
ples and practice of this Government. 

The Government. of the United States has not, from the first, 
fallen into the doubts, elsewhere entertained, of the true extent 
of the duties of neutrality. It has held that, however it may 
have been in less enlightened ages, the just interpretation of the 
modern law of nations is, that neutral States are bound to be strictly 
neutral; and that it is a manifest and gross impropriety for individ-
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uals to engage in the civil co~flicts of other States, and thus to b~ at 
war while their Government IS at peace. W ~r and peace are hIgh 
national relations, which can properly be establIshed or changed only 
by nations themselves. . 

The United States have thought, also, that the salutary ~oc!rlne of 
non-intervention by one nation with the affairs of ?thers IS ~Jable to 
be essentially impaired if, while Government. refra~ns. f-;om II1terfe.r
ence interference is still allowed to its subjects, mdlvldually or 111 

mas;es. It may happen, indeed, that persons choose to leave the~r 
country, emigrate to other regions, and settle themselve~ on unculti
vated lands, in territories belonging to other States.. T~ls cannot ~e 
prevented by Governments, which allow t~le emlgratl.on of their 
subjects and citizens; and such persons, ~avll1g .voluntarIly: abando~
ed their own country, have no longer claim to Its protectlOn, nor IS 
it loncrer responsible for their acts. Such cases, therefore, if they 
occur'" show no abandonment of the duty of neutrality. 

'rh~ Government of the United States has not considered it as 
sufficient to confine the duties of neutrality and non-interference to 
the case of Govern'llents whose territories lie adjacent to each other. 
The application of the principle may be more necessary in such 
cases, but the principJe itself they regard as being the same, if those 
territories be divided by half the globe. The rule is founded in the 
impropriety and danger of allowing individuals to make war on their 
own authority, or, by mingling themselves in the belligerent opera
tions of other nations, to run the hazard of counteracting the policy, 
or embroilin cr the relations of their own Government. And the 
United State~ have been the first among civilized nations to enforce 
the observance of this just rule of neutrality and peace, by special 
and adequate legal enactments. In the infancy of this Government, 
on the breaking out of the European wars, which had their origin in 
the French Revoluti,m, Congress passed laws with severe penalties 
for preventing the citizens of the United States from taking part in 
those hostilities. 

By these laws, it prescribed to the citizens of the United States 
'~hat it understood to be their duty, as neutrals, by the law of na
hans, and the duty, also, which they owed to the interest and honor 
of their own country. ' 

At a subsequent period, when the American colonies of an Euro
pean Power took up arms against their sovereign, Congress, not di
verted from.the established system of the Government, by any tem
porary conSIderations, not swerved from its sense of justice, and of 
duty:, by ~ny sympa~hies which it might mturally feel for one of the 
partIe.s, d.ld not h~sltate, also, to pass acts applicable to the case of 
colomal msurre.ctlOn and. civil war. And these provisions of law 
have been contmued, reVised, amended, and are in full force at the 
present moment. Nor have they been a dead. letter, as it is well 
known that exemplary punishments have been inflicted on those 
wh.o have transgresse~ t~e,?, It is known, indeed, that heavy pen
alties have fallen on mdlvlduals citizens of the United States en
gaged in this very disturbance in' Canada with which the destrudtion 
of the Caroline was connected. And it'is in Mr. Fox's knowledge, 
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also, that the act of Congress of 10th March, 1838, was passed for 
the precise purpose of more effectually restraining military enter
prises, from the United States into the British provinces, by author
izing the use of the most sure and decisive preventive means. The 
undersigned may add, that it stands on the admission of very high 
British authority, that during the recent Canadian troubles, although 
bodies of adventurers appeared on the border, making it necessary 
for the people of Canada to keep themselves in a state prepared for. 
self-defence, yet that these adventurers were acting by no means in 
accordance with the feeling of the great mass of the American peo
ple, or of the Government of the United States. 

This Government, therefore, not only holds itself above reproach 
in every thing respecting the preservation of neutrality, the observ
ance of the principle of non-intervention, and the strictest conformi
ty, in these respects, to the rules of international law, but it doubts 
not that the world will do it the justice to acknowledge, tliat it has 
set an example, not unfit to be followed by others, and that by its 
steady legislation, on this most important subject, it has done some
thing to promote peace and good neighborhood anaong nations, and 
to advance the civilization of mankind. 

The undersigned trusts, that when her Britannic Majesty's Govern
ment shall present the grounds, at length, on which they justify the 
local authorities of Canada, in, attacking and destroying the "Caro
line," they will consider that the laws of the United States are such 
as the undersigned has now represented them, and that the Govern
ment of the United States has always manifested a sincere disposi
tion to see those laws effectually and impartially administered. If 
there have been cases in which individuals, justly obnoxious to pun
ishment, have escaped, this is no more than happens in regard to 
other laws. 

Under these circumstances, and under those immediately connect
ed with the transaction itself, it will be for her Majesty's Government 
to show upon what state of facts, and what rules of nat~onallaw, the 
destruction of the" Caroline" is to be defended. It will be for that 
Government to show a necessity of self-defence, instant, overwhelm
ing, leaving no choice of means, and no moment for deliberation. 
It will be for it to show, also, that the local authorities of Canada, 
even supposing the necessity of the moment authorized them to en
ter the territories of the United States at all, did nothing unreasona
ble or excessive; since the act, justified by the necessity of self
defence, must be limited by that necessity, and kept clearly within 
it. It must be shown that admonition or remonstrance to the persons 
on board the" Caroline," was impracticable, or would have been un
availing; it must be shown that day-light could not be waited for; 
that there could be no attempt at discrimination between the inno
cent and the guilty; that it would not have been enough to seize 
and detain the vessel; but that there was a necessity, present and 
inevitable, for attacking her in the darkness of the night, while 
moored to the shore, and while unarmed men were asleep on board, 
killing some and wounding others, and then drawing her into the 
current, above the cataract, setting her on fire, and, careless to know 
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whether there might not be in ~e~ the innocent with t~e guilty, or 
the livinO" with the dead, commlttmg her to a fate whICh fills the 
imagination with horror. A ~ecessity for fll~ this, the Government of 
the United States cannot beheve to have eXisted. 

All will see that if such things be allowed to occur, they must lead 
to bloody and exasperated war. And when an individual co~es in~o 
the United States from Canada, and to the very place on whICh tlus 

. drama was performed, and there chooses to make public and vain
glorious boast of the part he acted in it, it is hardly wonderful t~at 
O"reat excitement should be created, and some degree of commotIOn 
"'. anse. 

This republic does not wish to disturb the tranquillity of the world. 
Its object is peace, its policy peace. It seeks no aggrandizement 
by foreign conquest, because i~ knows that no f?reign acquisitions 
could augment its power and Importance so rapidly as they are al
ready advancing by its own natural growth, under the propitious 
circumstances of its situation. But it cannot admit that its govern
ment has not both the will and the power to preserve its own neutrality, 
and to enforce the observance of its own laws upon its own citizens. 
It is jealous of its rights, and among others, and most especially, of 
the right of the absolute immunity of its territory against aggression 
from abroad; and these rights it is the duty and determination of this 
government fully, and at all times, to maintain, while it will at the 
same time as scrupulously refrain from infringing on the rights of 
others. 

The President instructs the undersigned to say, in conclusion, that 
he confidently trusts that this, and all other questions of difference 
between the two governments, will be treated by both in the full 
exercise of such a spirit of candor, justice, and mutual respect, as 
shall give assurance of the long continuance of peace between the 
two countries. 

The undersigned avails himself of this opportunity to assure Mr. 
Fox of his high consideration. 

DANL. WEBSTER. 
HENRY S. Fox, Esq., 

Envoy Extraordinary and Minister Plenipotentiary. 

SUPREME COURT OF THE STATE OF NEW YORK. 

No.3. 

ARGUMENT OF MR. BRADLEY. 

Mr. ~radley addressed the Court as follows: 
Th~ mterest created. every".'here by this controversy is no greater 

than Justly belongs to It. rr:hls prosecution is the first attempt ever 
made to hold a man r.esponslb~e to the municipal tribunals of another 
COUl~try for the obedIence which he has rendered to the authorities 
of hIs own. And all can see that if it be adopted here, and infused 
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into the code of nations, no sagacity can predict the extent of the 
revolution which must follow. A brief review of the evidence intro
duced for the defendant yesterday, and the prosecution to-day, while 
it unfolds the true origin of this question, will show its fearful im
portance. 

Canada is a far distant extremity of a transatlantic monarchy, but 
having .a lo.cal.government with powers adequate to every exigency 
of her mstltutlO.n. Though lately the scene of a transient rebellion, 
she was now qUlet and her people apparently contented. Along her 
southern border lay a country of different institutions, in spirit as in 
name, republican. Here public meetings were held-arms collected 
-militflry stores provided-volunteers enlisted to aid a projected 
invasion of the Upper Province. On this same soil, the United 
States and Great Britain being at peace, these forces were publicly 
organized, and an American citizen placed at the head as Command
er-in-Chief. Navy Island was their first object, and this they seized. 
The motives of this invasion-what were they 1 To produce war
a civil war, and this too in winter, and to arouse a population of less 
than half a million to rebellion against a nation whose fortresses belt 
the globe. Behind them lay the United States, and Schlosser was 
made their point of communication. In that direction, they looked 
for recruits, for supplies, for encouragement and succor of every 
kind. Thither too, in case of disaster, they could retreat, and 
arm for fresh aggression. All this, and more, they had a right 
to expect; because for their support, the sheriff of Erie had been 
robbed of two hundred stand of arms-twelve pieces of ordnance 
stolen, and the Batavia arsenal plundered of its contents. And the 
same lawless spirit was raging along the whole frontier, from Buffalo 
to Vermont. . 

How was it in Canada the while 1 After the event it is easy to be 
wise,-not so before. She was invaded by" force, then said, and 
here proved to have been, a thousand strong-and with what motives 
we know. One rebellion had just been, and another might come. If 
it did, all Canadians saw that the journey before them lay through 
ruined business, desolated homes, and a bleeding land, to a new con
dition worse than the old; for \vhat chains were ever made lighter by 
a fruitless effort to cast them off! Motives enough there were,-if 
love of country, then that,-if fear, that,-if pride, which scorned be
ing driven, even to freedom, by a ruffian band of invaders, that im
pelled them-to what 1 Self-defence. For aught they knew or 
could then know, their entire safety depended upon closing that pas. 
sage to Schlosser. 

Just at this moment, the Caroline appears, moving on the waters 
of the Niagara; and no matter by whom owned or with what motives 
employed, the effect of her presence was to make closer that danger
ous connection and more difficult to sever,-a result most to be dread
ed by the Provincials, and most to be hoped by their invaders. Be
tween the isle and the American mainland, runs an imaginary line
the boundary of the two nations. To this line, the cannon of the 
island would protect her, and beyond it she was in the waters of a 
nation with whom Great Britain was at peace. Thus our very neu-
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trality was made an instrument of war, and the means of a then in-
calculable danger to the Province. . 

The steamer, having deposited on the island her fre~ght ~rom above, 
and transported thither a field-piece and other warlike Instruments 
from Schlosser, w~s fastened at the latter place, which, -for whatever 
purposes of the war it had been used, was deemed neutral enough for 
protection. But she had been watched, and was already doomed. 
An armed force, (whether of regulars or volunteers, is no matter, for 
in war all citizens are soldiers, and should be prompt at the earliest 
call,) organized and dispatched by command of the Provincial Au
thorities, appeared at midnight by her side, and at once discharging 
their fire-arms, and shouting to their utmost voice, leaped on board. 
Her inmates unarmed and unresisting-some fell,-some fled. On 
the dock, and dead, Durfee was found. The assailants having fired 
her, and cast off the fastening chains, towed her into the current; 
she drifted slowly down a space, lodged an instant,-was again 
put afloat. And as the flames, now raging over her burning decks, 
announced in Chippewa, the success of the expedition, beacon lights 
there shot up to guide the adventurers back, while the Caroline was 
left to take her own blazing way down the rapids and over the cata
ract, to be extinguished in the abyss below. 

Here allow me to pause a moment to tell the counsel for the pro
secution, that any eloquence they may have to spare on this transac
tion as an unauthorized invasion of our soil by a friendly Power,-an 
unjustifiable violation of neutral rights, and demanding immediate 
and exemplary redress,-will be bestowed in exceeding good place. 
Such was the view taken by the Federal Government-such, by Gov. 
Marcy-such, by the American Minister at St. James, whose spirited 
remonstrance would furnish them an excellent brief. And when in 
their reply to my poor remarks, they give vent to the orator's noble 
fervor of an hour, let them be animated by the consciousness that 
from within a marine league of the coast, to where the farthest axe 
has new-hacked the wilderness, few American tracts will be found to 
~ay ~o thel?, Nay. And I pray that for the occasion, they may be 
Inspired With the power of "those ancients who shook the Arsenal 
and fulmi?-ed ov~r Greece," to do justice to'the theme. And why t 
Becaus~ In. makmg good that position, they establish ours. For, 
neutralIty IS a relation between nations only. They alone can 
keep,-they alone violate. Individuals, as such, can do neither; 
although, acting for their government and by its commands, they 
may do both. But then their country is responsible. And when 
th~ ~rosecutor.s shall have driven home this charge upon Great 
Bntam, t~eJ: Will have brought the destroyers of the Caroline and of 
J:?urfee wlthm. the operation of a principle which can be no more 
fight fully .de~led, than can be the mysterious influence which binds 
th~ ~arth m Its orbit,-the same principle by which this Court ad
mmlsters justice, and all are bound to reverence its decrees and 
obey. For. allegiance to their own government and to that alone, is 
a duty whIch all men owe and all civilized nations recognizp.. When 
un~er durhess o~ that allegiance, a person violates the rights of another 
nation, t e cflme attaches not to the individual but to the state , 
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whose helpless and involuntary instrument he is. Consequently, he 
who obeys his own government, can never be made personaliy or 
criminally responsible for that act by the municipal tribunals of any 
other. 

The prisoner is indicted for murder as a principal in the first and 
second degrees, and as an accessary before the fact. But to them 
all, this remark is applicable. The conduct complained of, must 
have been voluntary. It is not enough that the will assented before 
and at the time; that assent must have been uncaused by any of 
those constraints, either physical, which allow the accused no power, 
or political, which allow him no right to resist. And bound by this 
last, is every man under orders from his superior, having, as between 
the citizen and sovereign, jurisdiction to give them. 

This brings me to the question how far nations recognize, m the 
subjects of each other, the obligations of allegiance 1-But before 
entering upon that, a moment spent upon a preliminary consideration 
or two, obvious enough indeed, but important to be glanced at, will, 
in the sequel, be found, I trust, not to have been thrown away. 

Publicists all refer for the model of the rights, duties and obliga
tions of nations, to a state of nature. In that state, all were equal,
all independent. Each having no inferior, gave no law, and having 
no superior, took none. In matters of right, he consulted his own 
conscience alone, of wisdom, his own understanding, of force, his 
own good right arm. His mind, his powers, his members were all 
his own; and as he commanded they obeyed. By one set of faculties, 
he could preserve peace within; and by another set, and totally dif
ferent, he could secure it from without. Thus each man was a min
iature nation. 

But framed as human nature was, some men weak, some rapacious, 
unions became necessary, and they betook themselves to distinct 
clusters. And the several clusters stood apart from each other, as 
equal in rights, and independent in power, as the individuals of whom 
they were composed had been before. A method was devised to 
determine what was right, what expedient, and the means provided 
to effect both. Thus each nation came to have a conscience, an un
derstanding, and a right arm. This is a sovereignty. Each indi
vidual agreed with all, that he would obey; and all agreed with 
each, that obeying, he should be protected. This duty of submis
sion is allegiance. This protection the price paid for it. To ensure 
domestic justice and repose, munieipallaws, and municipal courts, 
and ministerial officers and process were devised. The care of ex
ternal justice and tranquillity was entrusted to armies and navies and 
foreign ministers. And both the departments met in the supreme 
Executive Head, which gave a unity and identity to the whole. 
Thus, in all important analogies, each nation is a moral person, and 
the several nations several persons. The state framed a code among 
themselves, by which, and by which alone, their rights were to be 
enforced-by which, and by which alone, their wrongs redressed
the great Public Code of the W orId. 

But to return to the internal rights and obligations of the several 
states :-sovereignty, embracing the right to judge conclusively for 
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itself, what is to be done, and the power to use every necessary 
means to do it, every state has and must have. In what part of the 
body politic it n;tay be p~aced, and through w~at ~o~ms to be exer
cis~d. are alike ImmaterIal. From the People It orIgmally came, a.nd 
was by them placed either where they please?, or where ~ece.sslty 
compelled. No matter whether it be vested m one. despotIc w!ll.as 
in Russia, or in a Queen, Lords and Commons, as m G~eat BrItam, 
or in the sinO'ulal'ly combined and interwoven system enjoyed by us 
in the United States, there is yet in every state, a Supreme Power, 
to which all other powers in it must do obedience. Every nation 
governs conclusively and has a right to govern,-coJ?mands in the 
last resort, and has a right to command, her own s~bJects. Indeed, 
without this power and right, she would be no natIon. Take them 
away, and her people are at once landed back in that state of nature 
whence they had emerged. 

Co-relative to this right of sovereignty and co-extensive with it, is 
the duty of obedience. From its obligation none are exempt. To 
the government, by the very terms of the social compact, all have, as 
to public affairs, bowed their wills, surrendered their power, and 
ceded away their rights and obligations. No longer can they do 
w!wtevel' they please,-no longer obey whatever may be the dictates of 
their own judgment. There is now a power above them whose laws 
are Supreme-and these, they must not, cannot resist. Jf they 
deem the mandate unjust and unwise, they may, indeed, reason and 
expostulate, and procure a change if they can; or, they may arise, 
and overthrow the decree and govel'l1ment together; that while it 
remains a law, and they subjects, they must bide their time, and look 
for better auspices. Meanwhile, however, they have nothing to do 
but to submit. 

So far, indeed, reaches this principle, and such is the gratitude of 
men for the benefits it has conferred, that the obligation to render it, 
has warmed into a sentiment, and kindled into a passion, and glows 
~ore or less in every-or nearly every human heart, and brightest 
III the purest. It waits not for the command, but anticipates it, and 
renders that from love, which the state would hardly venture to ask 
under the compact. In this form, it is called patriotism or love of 
country, and has given birth to many of the virtues which most enno
ble man. 

Since, then, this right to command, and this duty to obey, are of 
the very essence,-nay, the very idea of government-it follows, 
that, when~ver one nation recognizes in another a national existence, 
she recogmzes l'llso, i'flsO ['acto the riO'ht of that other to exercise this . r J~, b 

sovere~gnty, and the duty of the subjects to yield this obedience. 
For, WIthout them, she would be no nation,-have no government, 
and could not, ~herefore, be recognized. The existence of both then, 
every state whIch treats her as an independent community, is sol
emnly estopped,~legally and politically estopped-estopped in every 
~orm, from denymg .. And any interference with the subjects as yet 
m pe:ce, of another, IS, per se, just cause of immediate war. And 
why. Not merely on the ground of self-defence, although it disturbs 
the repose, endangers the happiness and perils the existence of the 
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injured state: but, because, it is treachery, breach of faith,-denying 
in practice what is stipulated by treaty. Nay, it is worse, far worse, 
than treachery, because, by striking at that without which civil organ
ization cannot exist, it is digging away the very foundation-stone of 
the social edifice. And if she will not desist, her just doom is re
corded by the P,:!blicists when they say she may be utterly extermin
ated. And why 1 Because nations, owing their own very existence 
to civil submission at home, must not either become themselves, or 
employ others, as the missionaries of disobedience abroad. And al
low me to ad.d, t.hat by nothing is more strongly marked the progress 
of correct prll1clples and sound morals among the nations, than by 
the Total Abstinence on this subject, now practised by the nations. 

Since, then, all governments possess this right of sovereignty, 
and all citizens, while they remain such, owe an equally extensive 
duty of obedience; and since the obligation of this duty is unquali
fiedly admitted by the recognition of other nations; it inevitably fol
lows, that for whatever any subject or citizen may do, in obedience 
to his sovereign, and within the range and under the duress of his al
legiance, he cannot be held personally or criminally responsible to 
the municipal tribunals of other nations. For, what greater outrage 
can human atrocity perpetrate, than while admitting an act to be 
duty, to punish the performance of it as a crime 1 No: to his own 
master stands or falls every citizen, and to his own master alone. 

Be the act, then, war, or invasion,-general or local hostility,
on a scale broad or narrow-be it the destruction of the Combined 
Fleet of the North at Copenhagen, or of the Caroline at Schlosser, 
whenever the command to do it is given by authority having ju
risdiction, it must be implicitly obeyed. The right of sovereignty 
demands it-the duty of allegiance requires it; and the recognition 
of both, by the injured State, pardons it. Between submission and 
rebellion, there is no middle ground. The citizen subject is helpless, 
involuntary, and, therefore, unaccountable. He is bound by ties 
which nothing but Revolution can sever; and revolution no other 
state, as such, has a right to give him a single motive of hope or of 
fear to attempt. Revolution, he may, indeed, try; but he tries it on 
his own sole responsibility and at his own proper peril. If the com
mand be such as violates the social compact, it is his right; but like 
every other right that is his, he may forego, waive, abandon it, and 
keep right on in the even tenor of his allegiance. And for doing so, 
no other state has a word of blame and much less a stripe of punish
ment to bestow. 

If the act be injurious to another state, that is not a matter he 
may look into to find security for disobedience-to his government 
he has ceded his control over foreign affairs-site is to judge whether 
the act be right 01' wrong; and as a justification for him, that judg
ment is always right. Not so, however, to the injured state-as to 
her it may be very wrong. What be wrong 1 That judgment, and 
that command given under it. Who then is culpable 1 They who 
formed the one and gave the others,-not he, the instrument, hav
ing no power to resist, and stipulated by international recognition to 
have none. He is bound by a political necessity growing out of al-
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legiance, as stern as matter by the physical, springin~ from grav!ta. 
tion. Both, indeed, operate u?der .the same AlmIghty sanctIOn. 
For He who has tied the materIal UnIverse together by t?e one, has 
said to man by his Revelation, "Let every soul be subJect to the 
higher powers and they which resist, shall receive to themselves 
damnation." As well, then, hold the tumbling granite respon~ib.le for 
the devastations of the avalanche, as man personally or crImmally 
for the ruin he spreads in obeying the lawful commands of his coun· 
try. . . . 

The United States, then, and Great BrItam, have they recognIzed 
in each other a national existence 1 By war, by peace, by the De· 
claration of Independence, by the treaty of 1783, by that of 1815, by 
the interchange of ministers,-by every recognition which nations 
can o-ive or nations receive, they are mutually estopped from deny. 
ing to each other the rights of sovereignty, and from disputing in 
the citizens of each other the duties of obedience. By these acts, 
done under the hia-hest national solemnities, the United States are 
concluded-throughout all their borders-not the Union alone, but 
all its parts-New York and its Courts-this Court-and the one 
above it and all below it. 

I know the sacred tocsin of State Rights-which, however, is of 
late losing its just reverence, by being rung at every bonfire,-has 
been pealed through the country. But what of it 1 Were New 
York struck off from the Union and formed into a separate Empire,
could she deny to Great Britaina national existence 1 By her North· 
ern Boundary, by her name, by her Constitution which adopts the 
English Common Law,-by thl'.1 very Common Law, thus adopted, 
on every bright page of which it is written that the country wher· 
ever it came has a Supreme Power which all the other powers 
must obey, .. ·by these, one and all, she would be held to take notice 
that Great B6tain was, like herself, an independent State giving com· 
mands and laws, and exacting obedience. In the Union then, or out 
of it, it is the same with New York. Her people are concluded, 
and all her servants, from the lowest to those who sit in high au· 
thority on the snmmit. 

What then is the case 1 Is it denied that the affair at Schlosser 
was an armed invasion of our soil I-denied that the invaders were 
a part of the Canadian public force I-denied that they came by 
c?mma?d of the Provincial Authorities I-denied that the power to 
glv.e thIS command h~d been previously conferred, and the exercise 
Of. It subsequently ratIfied by Great Britain 1 N one of these do, or 
WIll the prosecutors question. When the command came, then, 
were not those to whom it was addressed bound to obey 1 Did not 
that c~mmand as betlVeen themselves and their sovereign put them 
o~ theIr allegiance 1 V olunteers or no volunteers unddubtedly it 
dId A th .. 1 ...' . :e ey cnmma then 1 MIsapplIed as It may have been and 
often WIll b th " I . , h' e, e prmclp e Itself of submission to constituted au· 
t onty, acting in self.defence, and repelling lawless invasion is sa. 
cred-and never yet " 'ld ' . No' ' even m Its w~ est errors, has heen held a CrIme. 
h ·C wro~g as may hav~ been theIr fearful errand, the destroyers of 

t e arolme started on It, that gloomy night, led by no motive which 
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any municipal court can hold to be malice aforethought, or instiga
tions from the source of All Evil, but by that highest constraint 
known to civilized man-the duress per patriam,-that compulsion 
by which nations stand,-to which they owe all that is valuable in 
public order,-all that is splendid in public glory, and without which 
they would crumble down and disband, and mankind be thrown again 
at large, accountable to no superior and restrained by no law. 

The whole transaction,-what is it but a transgression by one in
dependent nation upon another 1 By what code, then, is it to be 
tried 1 By that and that alone which defines the rights, and pun
ishes the wrongs of the communities of the world. 

But the sanctions of this code,-are they administered by the 
municipal courts of New York 1 No: These are a part of the ma
chinery devised to ensure domestic, not international justice. They 
are framed to deal with citizens,-individual offenders who set up 
business for themselVes and do crimes on their own account. Ex
amining magistrates commit not for wrongs done by one independent 
community upon another. The juries by whom indictments are 
found, are the Grand Inquests, not of nations, but of their own par
ticular County. No: The tribunals for the correction of interna
tional wrongs begin at a different place, proceed on different princi
ples, are guided by different rules of practice, and in whatever else 
they may result never end by bringing the issue to trial before a jury 
who would be compelled by their allegiance to take side with the 
country on whose injuries they would be called to deliberate. 

Even then, if New York were an independent nation, over this 
matter her tribunals would have no jurisdiction. But she is not. So 
far as Great Britain is concerned, she is but a fragmentary portion 
of a nation. She has no external relations, can make no treaties, 
send or receive no ambassadors; not even surrender to Canada a 
poor trembling fugitive from justice How then can her courts take 
cognizance of national wrongs 1 

But we are told an indictment has been found. But can an indict
ment confer jurisdiction 1 Consent cannot,-a plea of guilty would 
not,-a statute of New York, in a case like this, or of the United 
States, could not. How can an indictment then 1 -What is an in
dictment 1 Simply the declaration in a criminal suit-and who ever 
heard that a defendant in a civil suit, arrested by process from a 
court having no jurisdiction, could not be discharged after declara
tion filed '1 True, the indictment has been found by a grand jury. 
But for whose benefit is that jury impanneled 1 Civil prosecutions 
may be commenced at the will of the plaintiff, but the criminal are 
more oppressive. The law, in mercy to the defendant, then, declares 
that no suit of that kind shall be prosecuted at the will of anyone 
man, and that the accused shall not be put on trial till the jury has 
looked into the cause for it. If they find cause, then he is in the 
same situation as a defendant in the other class of cases, after dechra
tion on file. Then, if the court had no jurisdiction before, how can 
a grand jury, a part of its own machinery, give one 1 It is the law 
and the crime which confer jurisdiction; and if New York has not 
the supervision of international transactions, how can an indictment 

48 
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. 't ~ What mighty magic has this document, that it is of force 
gIve I . . 1 . the 
to hold the prisoner in confinement agalI:st aw-agams t ~ on-
stitution, making the court powerless to dIscharge, though havmg no 
jurisdiction to try 1 . . 

Another objection to a discharge IS that Durfee was not kIlled on 
the boat, and that his death was not ne~essary to her capture, a~d 
therefore the killing of him exceeded theIr commands. Whether hIs 
death were necessary or not, is unknown. But what if it were? 
·What was the nature of that invasion 1 The message of Governor 
Marcy tells-the remonstrance of M:. Stevenson ~el~s-t~e negotia
tions between the governments tell-It was a hostIle mvaslOn, an en
try of our territory with an avowed public force, in defiance of our 
laws and under the authority of a foreign government. What is 
that but war 1 Temporary, indeed, but yet war, and while it lasted, 
just as much so as that ~f the revo~ution ~r the one wh~ch fo~lowed 
it. If the force be publIc (was thIs publIc 1) and put m mohon by 
national authority-(was this so moved 1) and exert itself by armed 
aggression-(was this so exerted 1) it is then war. Will they con
tend that it was peace 1 Not the amount or continuance of force, 
but the authority by which it is moved, gives it character. Our 
minister at St. James's calls it hostility, open hostility and undisguis
ed-and when this is committed by an independent nation, who will 
say that it is peace 1 And if it be war, who ever before heard-who 
will ever again hear that excess of violence gives the municipal tri
bunals of the invaded nation, jurisdiction of the offence 1 

Invaders owe the municipal law.s of the State they enter, no obe
dience, because they owe the State none-the flag they march under 
shows the country they serve. The law under which they come is 
found in that chapter of international law devoted to war; and under 
that or some other of the same code, must crimes be punished. Ex
cessive violence 1 The very nature of war is outrage. Every evil 
passion common to man and the tiger is put forth. What, then, if 
Durfee were needlessly slain 1 The transaction still is national: and 
Great Britain must answer the consequences. Whether he fell a 
mile or a yard from the boat, or on it, is, then, quite immaterial. 

The whole prosecution is founded on one fundamental error, that 
the ~ubjects of ?ne State acting within the territory of another, in 
obedl~nce to then sovereign, and as part of his public force, are re
sponSIble to t~e municipal laws prevailing where the act is done. 
But what obedIence owes the American Minister at St. James's, or the 
~umblest servant in his household, to the laws of Great Britain 1 He 
IS there on the business of his sovereign-he is bound by laws un
doubtedly, b~t not of her majesty-she has none for him. So in all 
cases. ForeIgners come for their country or for themselves. If th~ 
latt~r,.the ~unicipallaws reach them-if the former, otherwise. The 
affaIr IS natIOnal, and to their nation belongs the liability. 

Why, then, should not the prisoner be discharged 1 For what 
s~o~ld he be put on trial 1 To find the facts showing want of juris
~Ch?nh1 ~ere they are-undisputed, indisputable,-found already. 

ut It as een said in ~ho~e quarters whence, if not legal arguments, 
speeches for courts of JustIce are sometimes drawn, that his trial is 
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necessary for the dignity of the State. Dignity of the State! What 
dignity is there in injustice 1 -What dio-nity can she derive from her 
Courts holding in durance a man over 

0 

whose conduct they have no 
jurisdiction 1 What dignity can she hope from her tribunals usurp
ing cognizance of the affairs of nations 1 Dignity! because his re
lease has not been requested, but demanded 1 Boons are craved, 
favors asked, but rights demanded-and if the courts have no juris
diction, I ask, if his release be not a right to be demanded 1 

It is now some twenty years since the occurrence of an event at 
the other extremity of the Union-whatever analogies it may have 
to the affair at Schlosser, this is not the place to urge them, or to 
repel. Florida was invaded: and I am willing to grant here, what I 
wonld not elsewhere-that the transaction was illegal, and that the 
chieftain by whose orders it was done, exceeded his authority, and 
that he merited all that was charged against him by the illustrious 
son of Kentucky, whose eloquence, like the sacred bolts of ancient 
Jove, sometimes hallows what it strikes. When that army was as
sembled, and their chief, with the laurels of New Orleans fresh on 
his brow, placed at its head, their country said to them :-for it is 
hardly a figure to give nations a tongue-they speak by their laws, 
by their constitutions, by their authorities, by the very situations in 
which they place their citizens and then leave them in silence-she 
said, "Him, we trust, and do you obey. He will show you the foe: 
when you find them,-this banner, while it is the covenant of our 
protection, let it be the incentive to your duty." The invasion is 
o-ver, the army returns-one of the gallant men, a private, suppose, 
ventures to Spain, is arrested, and the municipal courts go about to 
try him for murder. Who says, who dares say, that his release 
would have been craved as a boon, or even asked as a favor 1 Would 
our J\'linister have gone crawling to the head of Foreign Affairs, 
crouching before any dignitary of that nation, trailing the stars and 
stripes in the dust behind, and most humbly implored his discharge 1 
No: that soldier had performed his part of the compact. He had no 
longer a duty, but a right now. He had obeyed-the price was his 
due-that price, protection. His righ~ was high and holy--it would 
have reached forth and laid hold on the national faith-the national 
honor, and clutched every sinew of the national power. Begged as 
a boon, would his release have been 1 No: demanded as a right. 
The same eloquence which had flashed around his Chief to destroy, 
would have beamed over that distant and lowly private to illumine. 
No gathering of navies-no mustering of armies would there have 
been! If the country had not torn open that man's dungeon, or 
planted her banner on his grave, she had deserved to be blotted from 
the race of nations. Dignity to try McLeod! Call it rather the 
sacrament of infamy-baptism into disgrace. 

This I repeat is a national affair; the wrong was national; and such 
be the redress. To the authorities at VI ashington and St. James's it be
longs. Let them settle it amicably if they can; if not, let them arbitrate. 
This failing, let them muster their armies,call home their navies, and go 
to trial at the Grand Assize of Nations and take the solemn adjudica
tion of God as to the right. But never let a nation, calling herself 



})80 GOULD'S REPORTER. 

"1' d' t humane and Christian wreak her vengeance for a lla-
ClVlIze ,Jus, ' I'd' 'd I 'I f 'I g on an unprotected and humb e m IVI ua, gm ty 0 no tIOna wron 
crime but obedience to his country. 

Th prosecution then has these results. It seeks to make the mu
nicip:l courts of New York exercise jurisdiction of the rights of na-

tions. 
It deprives the national gove,rnment of the 'po~er and control over 

foreirrn relations conferred on It by the constItutIOn, and drags them 
dow; to adjudication by the municipal laws of the state. 

It seeks to thrust the municipal Courts between the duty of sub-
jects of foreign nations and their ow~ government, , , 

It violates the independence of natIOns; for what IS that mdepend
ence but the right to be governed by no law save that by which alone 
they are bound-the Great Common Law of the W orId 1 

All these O'reat interests are violated by the principles on which 
this prosecution is rested, And to hold the prisoner guilty of mur
der or any crime, would, as I said at the outset, produce in interna
tionallaw, a revolution the extent of which no human sagacity could 
foresee, And this it is, which gives the present controversy a so
lemnity far higher than belongs to any considerations of Jl1ere war 
or peace, War, indeed, may come, foreign commerce be broken up, 
frontiers desolated, cities burned, and the land filled with mourning, 
But it cannot last; peace m~st return with its blessings. The 
mourners ,,.ill find solace, if no where else, at least in the tomb; the 
desolate places will blossom again; from the ruins of cities will 
spring new mansions nobler than the old, and commerce take up her 
march on the deep, Not so, however, with the everlasting blight of 
an evil principle, sanctioned by the highest courts and infused into 
the code of nations, The doctrine that man may be made personally 
or criminally responsible to the municipal tribunals of another coun
try, for the obedience he renders the authorities of his own, if fit to 
be established here, is worthy of adoption everywhere and of a con
tinuance through all generations, If it be right for this country to 
enjoin upon the subjects of others, disobedience at the peril of life, 
it will be right likewise for those others to adopt the same rule to
wards this nation and among 'themselves, And let it once be so set
tled, and every soldier and sailor and citizen on earth, will, from that 
mome~t, find himself amid new liabilities and ensnared by new perils. 
~f he dlso~eys his own government, he is furnished with stripes, with 
mfamy, wlth death; but if he adhere to his allegiance then by 
another, with ~nes, the dungeon, or the gallows. Meanwhile, 
that other doctrme, unknown to barbarians and first seen on earth 
only when civilization began to dawn, that 'national wron".,.s will take 
no a~one~ent which is not national also, will have beco~e greatly 
mO~lfied, If n,ot alto~ether rep~aled. And then, how many of the ties 
whIch . .now bmd allm har~0l1l0us subjection to lawfully constituted 
a;tt,h~mty can ~nly be fancled by remembering how the utter impos
slblhty of servlng several mas~ers, of conflicting interests, produces a 
gene~a~ lawlessness, and ends m dIsobedience to them all ! And what 
atrOCities would n~t creep into the practice of nations can only be 
foreseen by reflectmg how national vengeance wreaked on private 
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helplessness, stirs up mankind to revenge. And how much of social 
order would then remain unshaken, can be known only to that mind 
which could behold the combined operation of these fearful causes as 
they act and react in the ever quickening progress of international 
exasperation. 

But no fear. It can never prevail. If adopted here, not surer is 
sun-light on the morrow, than that it will be resisted by a war-a war 
founded on good faith-that faith which is at the bottom of the social 
compact-the faith plighted by government to her citizens of protec
tion to be given for obedience rendered-of every kind of faith the 
most sacred. And though all know who they are that are thrice armed, 
and all know too they are not those whose adversaries have their 
quarrel just, yet whatever may be the result of that strife, the first 
other attempt to enforce the same principle will be met by a like re
sistance. It can never be enforced,-never. All civilization will 
rise against it and it will be arrested by the armed might of the 
world. 

No.4. 

ARGUMENT OF THE ATTORNEY GENERAL. 

Mr. Hall, Attorney General, then addressed the Court on the part 
of the people. 

The matter before the Court is strictly a matter of law; this Court 
is a Court of Law, and I shall argue it strictly as a question of law. 
The question before the Court is not, as proposed, on demurrer. 
The case now stands before the Court on allegations from both sides, 
and contradictory proofs. After the intimation which was given by 
the Court we considered the demurrer withdrawn, and put in proofs, 
so that nothing is to be considered as admitted. 

The prisoner stands indicted for murder, on which indictment he 
was arraigned and pleaded not guilty. Notwithstanding this, a mo
tion has been made, that without any trial of that issue, or without 
disposing of the indictment, the prisoner be discharged from custody. 
There is no pretence that he was informally or illegally charged in 
that indictment. No pretence that the return of the Sheriff shows 
he was illegally committed or illegally detained in custody. 

By common law, as well as by statute law, both of England and 
this State, an indictment must be disposed of by a motion to quash 
for defects, plainly on the face, yet by a trial of the record, when the 
issues of law are presented to the Court, or by a verdict of the Jury, 
or by nolle prosequi. 

I know of no other wayan indictment can be disposed of; I have 
heard of no other way, and will ask my learned friend, when he is 
closing his argument, to point out to the Court, some precedent, in 
which an indictment having been found and the pcrson having pleaded 
to it, it"was afterwards disposed of, except by one of those modes 
which I have mentioned, and the present motion is not anyone of 
them. 
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This was a motion, altogether wit~out a precedent, a mere experi
ment on the Court, the first of the kmd that wa~ ever made, and I 
trust that if the view I take of the law be the rIght one, ,the Cou~ 
will ~ronounce on it in such a manner, that such an expenment WIll 
never be repeated. 

By the laws of England a pe,rso,n indicted for murder wou!d not be 
brought before the Court of Kmg's Bench., N or would a SUIt of Ha
beas C01pUS be a-ranted at all under such CIrcumstances. 

I refer the C;urt to the statute of Habeas Corpus, and particularly 
to the Act of 31 Charles IL, chap. 2d, of which England so 
much boasts, and of which we boast also. In that section which 
makes it imperative on the Court to grant the Habeas Corpus, cases 
of this kind are expressly exempted. 

In the more recent Act of George III., which extends the 
right, an~ makes it the duty of Judges to grant the writ" cases of a 
commercial character are excepted, and they have no nght to grant 
it where the prisoner is charged with a criminal offence, and if the 
prisoner was to be tried in bis own country, he would not be let to 
come before a court and be heard on a motion for his discharge. 

When a return is made by the officer in England, the Court gathers 
the facts from that return, and by the facts in this return will the 
Court determine whether the prisoner is legally arrested. N or will 
they allow any other facts to be presented to them besides that 
return. 

I will now request the attention of the Court to one or two cases. 
In the case of Swallow vs. The City of London, s, 1. d. 287. The 

plaintiff was committed for refusing to take the oath of Alderman. 
This was returned to the Habeas Corpus, and the plaintiff desired to 
have liberty to plead the return, conceding that he had no right to 
contradict the return; but that matter consistent with the return 
might be pleaded, and offered to plead that he was an officer of 
the King's Mint and privileged from all offices and taxes. But the 
Court remanded Swallow and refused bail, but directed that the privi
lege should be suggested in the Crown Office, whereupon the At
torney General prayed for a writ of privilege, &c., to which the city 
answered. 

Gardiner's Case. Cro. El. 821.-Gardiner was committed on the 
statute giving penalty of £10, for carrying bond-guns, &c., contrary 
to statute. He ~as removed by Habeas Corpus to the King's Bench, 
~nd the retur? disclosed that he was a special bailiff, having a right 
In the exe,cutIOn of his office to carry such weapons-the prisoner 
w:as n?t dIscharged by order of the Court-but all the facts were by 
dll'ectlOn em~JOdied in a plea of justification, which was confessed by 
the prosecutmg officer, and the party discharged by judgment of the 
Court upon the record. 

So also in the Act of George III. 56 ch. p. 100. This statute ex
tends the old Habeas Corpus, and allows the party to go beyond the 
return, but excludes cases where the party is criminally charged. 

Among,st other cases decided in England, is that of Leonard Wat
;n. ThiS was a case relative to some of the rebels in Canada. 

hen they were at Liverpool a suit of Habeas Corpus was taken out, 
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and it appeared that the officer in whose custody they were, made a 
false return, and the question was how to get at it. The Chief Jus
tice said, " how far the truth of this return may be canvassed, I do 
not say." And the Court thus evaded it, but an application was 
made to attack the party for making a false return. The Court knew 
that there was a wrong return, and yet they were not willing to al
low the parties to show that the return was false. 

In Bushell's case, Vaughan's Reps. 157: 
1. The prisoner is to be discharged or remanded barely upon the 

return, and nothing else, whether in the K. B. or Common Pleas. 
This was a Case of jurors committed to pay a fine for verdict con

trary to law and evidence, in the Sessions. Discharged on ground 
that the cause was not good. 

(This is said in Bethell's case, 4 Salk, 348, to be the first case in 
which a prisoner committed by O. and T. was discharged without 
writ of error.) 

I therefore say, that if the prisoner was now before the King's 
Bench, he would not be allowed to produce any testimony except 
what appears in the return of the Sheriff. 

It is admitted that our statutes have gone somewhat further. By 
our revised statutes, the court is required to inquire into the returns, 
and if there is no legal cause shown for his detention, it shall dis
charge the prisoner; but if it appears that the prisoner is committed 
for a criminal offence, he shall not be discharged. See 48, p. 669. 
The prisoner may deny the facts stated in the return, and may allege 
facts to show that he is entitled to his discharge. 

I contend that this provision does not apply to a priwner after in
dictment. And one reason is, that the indictment of a grand jury is 
in the nature of a final judgment of a tribunal having exclusive juris
diction of the subject matter. The indictment of a grand jury is not 
an interlocutory proceeding. It is a matter of which no court but 
the grand jury has jurisdiction. This Court has no control over the 
finding of a grand jury. And if this Court discharge the prisoner, by 
doing so, they try the indictment and assume a control over the in
dictment, which the law has never given any tribunal. 

There is another reason why that section of that statute cannot 
apply to a prisoner after indictment. 

The provision is that the prisoner can make allegations or proofs 
to show that he is entitled to his discharge, and it goes on to show 
if it is not a criminal matter, the plaintiff or the State can give coun
ter proofs or allegations. But after a man is held by indictment, this 
Court cannot examine the evidence on which that indictment was 
found. That is a matter which the grand jury is bound to keep to 
themselves. How then can this Court decide on the correctness of 
the finding of the grand jury, when by law the testimony on which 
the finding was made is not before the 'Court or ever can be 1 

I will illustrate this by one or two cases: 
In the case of Rex VS. Dalton, 2 Stra. 911, the defendant had the 

misfortune to kill his schoolfellow. 'Return to Habeas Corpus before 
the Chief Justice, that prisoner was committed by the Coroner for 
manslaughter, prayer for bail. Chief Justice.-The return of Coro-
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ner is no reason, for if the depositions made it murder, he would not 

b 'I h' 'or contra if they amounted only to manslaughter, he 
al 1m " f d' d Th d' would bail though the Coroner's inquest oun It mur er. e. IS' 

tinction is between a Coroner's inquest when th~ Court ,can look mto 
th depositions and an indictment when the eVIdence IS secret. 

See also Lor'd Mohan's case, 1 Salk. 103. Bail may. be, allowed 
after a Coroner's inquest finding murder, but not afte,r, mdIctmen~ ; 
because the Coroner sometimes proceeds upon depOSitIOns taken III 
writing, which we may look into ; but if one b~ found gl~ilty ?f mur· 
del' by a grand jury, the Court cannot take notIce of theIr eVIdence, 
which they by their oath are bound to conceal. 

See also in Bethell's case: 
Rex vs. Bethell, 1 Salk. 347. The Court refused to discharge on 

Habeas Corpus, although the commitment held naught, but left the 
prisoner to his writ of error. The defendant had been indicted. 

If these points are correct,-if it is true that this Court cannot 
look behind the indictment, and see the evidence on which the grand 
jury found their verdict,-therefore, as a matter ~f course, t~e p,ro. 
visions of the statute could not be extended to a pnsoner after mdwt· 
ment, and the argument would end there. The Sheriff shows a regu· 
lar and legal return, and that ends the case in this Court. 

I regret being compelled to go into any further argument on this 
point, but as the Court expected the ease to be placed fully before 
them, and as the counsel on the other side went into general consid· 
erations, I will also proceed, and examine what are the facts and the 
scope of this case. 

It is no more than this. There was a strong excitement existing 
along the borders, and men on both sides were arrayed against each 
other. A rebellion broke out in Canada, and some of the rebels who 
fought there fled here, and excited the sympathies of some of our 
citizens. They went back to Navy Island, which is beyond our ju. 
risdiction, and some of our citizens followed them, and there were 
great apprehensions of violence, both in Canada and in our territo· 
ries, And if the Court will look at the papers in this case, they 
show that our governments at Albany and Washington were doing 
e,:ery thing they could to pre'vent an infringement of our obligations 
wlth England. The District Attorney of the United States, and of 
!his State, ,and all the officers of the government at Albany and Wash· 
IllgtOl1, evmced the greatest desire to prevent any collision between 
our citizens and the subjects of England. And the letter of Mr. 
Rogers of Buffalo, the District Attorney, distinctly said that the crisis 
was past, that our people were quiet, and that the patriots had left 
there, and then t,he danger was in a great measure overcome. 

Under these Circumstances this midnight murder in our territories 
was made, and Durfee, one of our citizens was murdered on our own 
shores. An~ after thi~ mur,der had remained for three years without 
any explanatIOn or sahsfactIO?- from England, the hand that commit. 
t:ed , th~ d,eed, the man that said I.e killed Durfee, is found within our 
Junsdl~tlOn, brought before our magistrate, and proved on the strong. 
est eVidence rarely brou~ht before a committing magistrate, guilty 
of murder, and the magIstrate commits him. And I might say 
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more: that at that time every effort was made to have him discharg
ed. . He was ~rged to ~et his witnesses to prove an alibi, that the 
magIstrates mIght let hlln go, but the prisoner failed to do it. There 
was no bitterness o~ feeling evinced towards him, no spirit of re
venge or hatre.d mamfested, nor any other disposition shown, but that 
the laws of thIS state should not be trampled on with impunity. 

I apprehend this is all the case they have made out. The borders 
were in~amed, as they will probably be again and again, as long as 
Canada IS under one sovereign and this state under different j uris
diction. 

The next question is, if the court will go beyond the indictment 
what facts will the Court consider. I contend 'that the Court canno~ 
consider any facts aliu.nde, except what go to the illegality of the 
commitmen~ or detention, not t.o the gu~lt ~r innocence of the party. 
The words 111 the statute, " entItled to Ius dIscharge," are not equiva
lent to the words not guilty. Sections 42 and 43 instruct the Court 
to inqnire as to the legality of the commitment, but an inquiry as to 
the legality of his detention by no means involves an inquiry as to 
his guilt or innocence. The distinction is a broad one, and essential 
to be made; and if the Court does not make that distinction, where 
will it stop 1 How prevent the most daring murderer to be brought 
to the bar of this Court for trial without a jury 1 The words of the 
statute are broad; it says, "inquire of the party entitled to be dis
charged." 

If the language of the statute means, is the party innocent, where 
is the Court to stop 1 In every case of murder the party can allege 
that he is an innocent man, and claim to be discharged without trial 
by jury. If the Court can examine into the innocence of any party, 
nothing can prevent them from examining into the most complicated 
case of guilt. . 

But the Court has no such power. To illustrate my argument I 
will suppose the case of an ambassador from a foreign power being 
arrested and committed, and that he appears before the Court on 
Habeas Corpus and says he is the ambassador of a foreign power, 
sent here by virtue of treaties. In such a case, the Court could con
sider the fact because it is a fact, which goes not to establish his 
guilt or innocence, but only his exemption from trial. 

But suppose a man to kill another in self-defence and that he was 
indicted for murder, and came before a Court and offered to sho \V 

that the homicide was in self-defence, could this Court listen to him 1 
Supposing that he was a peace-officer and while making an arrest 
was necessarily obliged to take a man's life, could this Court in such 
a case listen to him 1 Clearly not. Suppose that a Sheriff executed 
the sentence of a Court; he might be guilty of murder by executing 
the criminal at a different place and manner from that stated in his 
warrant. Suppose he is indicted for it, and brings the record and 
says that it was in pursuance of the sentence of the Court he did it, 
could that Court listen to him. How could that Court in such a case 
enter into any inquiry as to whether the Sheriff had an excuse for 
acting as he did 1 That would be a question only for a jury. It is 

49 
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therefore evident that no matter how plain the case is, this Court 
cannot listen to any matter of guilt or innocenc~: , 

If the governor of th,is stat:, calls, out, tae m~htIa, to execute the 
Jaw and one of them kills a CItizen, It might or It might not be mur· 
der; according to the circumstan~es; but supP?se he offere~ to 
present those circumstances to thIS Court, would the Court hsten 
to him 1 

Suppose the governor sent a certificate that the soldier kille~ the 
man by his order, would snch a document produce any sentiment 
but astonishment, and should we be called on to pay respect to such 
an excuse of authority on the part of a foreign government, which 
would not be tolerated if coming from the executive of our own 
government 1 

The return of the Sheriff shows the legality of the commitment 
and detention, and there is no fact to show the illegality of either. 

After the party was arrested and indicted, and the witnesses exam· 
ined, time was given to the prisoner from the twelfth to the eighteenth 
of the month to procure his witnesses, and every facility was extend· 
ed to him for the purpose, and after calm consideration on the part 
of the magistrate, he felt bound by his oath to detain him, He reo 
mained in that situation until the facts were placed before the grand 
inquest, And I will here say that the grand jury which arraigned 
him, was not' made up of "patriots or those sympathisers," but of 
some of the calmest and most unprejudiced men in the country, as 
cool and dispassionate as the grand inquest of any county in New 
York; though living in its borders, in Niagara county, they had no 
feeling to induce them to find a verdict against the prisoner, unless 
his guilt was fully borne out by the strongest facts. And the fore· 
man of this grand jury was a member of the Society of Friends. 

Counsel for the prisoner denied this, 
The gentleman at the other side says I am not correct, that he was 

not the foreman. But he was at least one of that grand jury who 
found the bill of indictment. And this man who did so was one 
whose principles and nature made him abhor the shedding of human 
blood. But to his conscience the act had been so clearly proved 
an~ the evidence of it was so strong, that in regard to the oath 
whICh he had taken on the inquest he could not hesitate to say it was 
a true bill. 

What weight then is to be attached to the fact that the transac· 
tion was avowed by the British government 1 Does that alter the 
state of things 1 

This order being avowed by the British minister, the effect of that 
order can ,operate but in one of two ways. First, as a justification 
of the pflSO?er to establish his innocence, or secondly, admitting 
that he IS gUilty as charged in the indictment, the order is then to 
ac~ as a protection to exonerate him from the operation of our laws. 
f n the fir,st point of view, as a justification of the prisoner, it is a 
act exclusively for the consideration of the J'ury and comes not in 

accordance f th 'd' , l" I ,0 e I!1 lctment. It charges him with having rna-
ICIOUhS y ~Ill,e~ th~ man, but the avowal of the British government 

says e dId It III dIscharge of his duty. It is therefore a fair issue 
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for the jury. If he did it from duty and not from malice, I presume 
the jury will find him not guilty of murder. 

I presume, if the order of the British Government is to have any 
effect, it must be in this way. I see no other way. I can see no re~
son why a foreign order can have an effect different from an order 
of our own government; and if snch a fact could protect one of our 
soldiers, in order to do so, it must be placed before a Court and jury, 
and not before a Court to be tried as a mere abstract question of law, 
If it is to have any effect, it is a matter for the jury to consider, 
whether the prisoner out of his own malice killed Durfee, or whether 
the evidence in the case gives the murder such a color as it receives 
in the language of the av'Owal by the Bri,ish Government. 

The ground on which the British Government makes the demand, 
is that ~the transaction for which McLeod was arrested, "was of a 
public character, planned and executed by persons duly empowered 
by her Majesty's colonial aUt/lOrities to take any steps, and to adopt 
any acts which might be necessary for the defence of her Majesty's 
Territories; and for the protection of her Majesty's subjects, and 
consequently they were doing their duty, &c." 

If I understand the effect intended by this, it is to put the trans, 
action on the ground that the prisoner was not guilty of any criminal 
act, but was performing an act of duty. And if it were his duty to 
kill Durfee, it was consequently not murder; and the jury will so 
find it. This alleged question of duty clearly in\'olves a matter 
which must go before a jury, to try whether he was right or wrong. 
but cannot be a proper question for the decision of this court. And 
the question of law as to \V,hether he was legally arrested and detain
ed, has nothing whatever to do with the question of duty. 

It seems to me that there are insuperable difficulties in the way of 
the Court taking a different view of the matter. The Court must say 
was this invasion right or wrong, which fact could not be presented 
now. There is also another question, which perhaps liS a question of 
law, this Court could decide, which is, supposing that the party acted 
under illegal orders, whether those orders would be a protection for 
them. 

Another question would be, was the party guilty of any excess in 
executing his orders 1 If he went beyond the order or aside the or-' 
der, that would be a question for a jury, and I think that question 
alone would be fatal to this motion; for that is a question, of which 
this Court cannot judge. \Vhether there was excess in this case, is 
a question which should go before the jury under the restrictions of 
the Court, to find a verdict in it when all the evidence was brought 
out. 

Another suggestion arises, which is, that in considering the ques
tion in that way, the Court can give the same effect to the order 
which would be given to it by a court in England. They have mad£' 
the case their own, and ought to be satisfied if the same laws which 
they boast of are here administered. and in the same manner. If the 
Court ought to consider this order as a justification, it is of course a 
question for the jury, as that would be giving to the order of the 
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British Government, the same effect which would be given to it in a 
court of England. . 

In the case of Gardner, Kelyrig's Rep. p. 46, he and ~mete~n 
others were indicted for breaking open the. house of Hutchmson m 
Cheapside, and the evidence was, that Darlmgton, the Secretary ~f 
State, by order of the King, made ou~ an orde~ to arrest ?ertal,n 
men, and he heard they were then holdmg a meetmg at Hutchmson s 
house. Some of the soldiers broke open the house and some of 
them took away articles from it. 

Here was a case where soldiers acting under the order of their 
own government were indicted. 

There was no objection interposed that they had acted under the 
orders of the Secretary of State. The Court did not in this case 
obey the mandate of the Executive, but opened the laws and laid 
down and carried out the laws. Here was a case in England, some
what similar to the one that occurred here. There the party arrest
ed men illegally, broke open doors, and stole away articles. This 
was not in pursuance of their orders, neither was the killing of Dur
fee in pursllance of the order to destroy the Caroline. 

If then the motion now before the Court prevails, you will then 
be administering the law to the prisoner, not as it would be admin
istered to him in England, or as you would administer it to our own 
citizens acting under the order of an executive officer in our own 
cOlllltry. And I will ask the counsel when summing up, to show that 
the order of an executive should have more efficiency when execut
ed by foreigners on our own territories, than it would have when 
executed by our own citizens on our own soil, or by the same foreign
ers on their own soil. 

I will now ask this Court to consider this order in the only other 
point of view it can be considered, as a ground on which the Court 
can discharge the prisoner 

Let us supp05e him to be guilty, and that this order is to have the 
effect of protecting the party from the authority of the laws of this 
State. In that view it would be a pertinent question for discussion, 
on this motion, and in no other view of it. 

Considering it in this way, there are three propositions which are 
to be considered before the prisoner can be discharged. The first is, 
was the order of the British Government sufficiently authenticated 
by the avowal of the British minister 1 It would be more satisfacto
ry to have the order itself, but the authenticity of it is not contested. 
The second proposition is that the order is not set forth with suffi
cient particularity in the letter from Mr. Fox to Mr. Webster, to 
show that it covers the act for which the prisoner is indicted. The 
third is that the order from a foreign O"overnment can protect a mur-
derer from trial in this ~tate. . b 

As to the second proposition, the order in the letter from Mr. Fox 
~o Mr. Webster is not sufficiently definite for the Court to act upon 
It. That letter says that the transaction for which the prisoner has 
been arrested, was" planned by persons empowered by her Majesty's 
Government." Was the transaction which these persons planned, 
the murder of Durfee 1 Such a supposition is absurd. What it was 
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we are left to guess, and without looking to public rumors for inform
ation, this Court cannot know what that public transaction was. 
We know from public rumor that it was to destroy the Caroline, but 
we have not the authority of this letter for it. The Court must 
therefore see from this document it is not sufficiently definite to 
show that the transaction it speaks of is the occurrence for which 
the Grand Jury have found their indictment. 

It also says that they were authorized to take any steps necessary 
for the defence of her Majesty's subjects. Can this Court decide 
that the murder of Durfee was necessary for the defence of her Ma
jesty's subjects. Thus far the Court must go. The Court must say 
that the murder was necessary under the order for the protection of 
her Majesty's subjects. 

The third proposition, which is the main point of the whole dis
cussion, is that the order of a foreign government will protect its 
agents from trial, though guilty of murder. \lVe assume that the 
charge is true. No matter what his guilt. We shall not inquire 
into it, and must assume that he is guilty. And we must then as
sume that the order of a foreign government can protect them from 
a trial in this State, although guilty of murder. The proposition re
lies on the order, not as a justification, but as a protection. 

In connection with this proposition I will answer some of the other 
propositions of the gentleman who addressed the Court on the open
ing of this case. 

Some of those propositions are false, and some of them are true, 
but have no application to this case. He laid down that whatever a 
man does by order of his sovereign, he cannot be held personally 
responsible for it. That, generally speaking, is a true proposition, 
but it is only true as regards his own sovereign, as concerned, and 
to far as the order is duly carried out and not deviated from. But 
it cannot be inquired into between him and his own sovereign if he 
went beyond the order. But between him and any other sovereign 
it has no application. The gentleman said that the person would be 
subject to punishment if he did not obey his sovereign, but that has 
no application here, as the prisoner was a volunteer and a citizen, 
and n?t acting under, involuntary or compulsory orders of his 
sovereIgn. 

Vattel says that those not belonging to the army are not recogniz
ed by the usages of war, and if the peasantry mix in \\'al' they are 
not entitled to the privileges of men, but are cut down wherever 
they are met. 

The prisoner was a civilian and not an officer of the army or navy, 
but volunteered to follow Capt. Drew "to hell." If then he was a 
volunteer to do things in violation of the laws of God and man, I do 
not know any principle of national or municipal law which can cover 
his conduct. 

In the times of the Roman republic, soldiers were sworn, and 
none others were entitled to the laws of war who were not so. And 
Vattel says that none but soldiers and sailors are entitled to the 
usages of war. And if civilians, (like the prisoner,) go and place 
their consciences in other men's hands, to do he knows not what, or 
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go he knows not where, he cannot be protected by such an order, 
for he makes the act his own. 

The gentleman has stated other propositions, in which there is 
some truth: that the law of nations is part of the common law, and 
that every nation and every citizen of every nation is bound by the 
Jaw of nations. And it is an essential principle that everyone sub
ject to the law mnst know that law, and cannot plead ignorance of 
it. Therefore, if the law of nations is the common law, and the pri
soner is guilty of murder under that law, he cannot plead ignorance 
in his defence. 

It is not true that a subject is bound to obey the orders of his sov
ereign, no matter how much his conduct will injure other nations or 
individuals. He is bound to act in conformity with the law of 
nature and of nations, and he is legally and ~orally responsible 
to do so. 

It is said that the destruction of the Caroline was an occurrence 
of war, and that therefore the civil courts are ousted from taking 
cognizance of it. 

In the ease of Arbuthnot, those who opposed what was done by 
General Jackson, said that Arbuthnot should have been turned over 
to the civil courts, and it was not replied that such would not have 
been the right course, but that there were no civil courts there to 
try him. Ifut it was conceded on all hands that he, General Jackson, 
might have gi,-en up those men to the civil courts had there been 
courts in Florida to take charge of them. 

I will now proceed with the discussion of the great and main pro
position: Is there any power in this Court to discharge the prisoner, 
without reference to his guilt or innocence, but merely that there is 
an order of the British Government to protect him from our laws 1 

This order must have a binding effect on this Court in one of two 
ways. It is either an act directory to the court emanating from a 
superior jurisdiction having power to issue it, or derives its efficacy 
from some general law, binding on this Court. 

As to the first there is 110 pretence that an order from the English 
Government has power to bind this Court. 

Secondly, I deny that there is any law, municipal or national, 
'which gil-es efIicacy to this order, so as to make it binding on this 
Court. 

It is concedeLl that the law of nations is part of the common law, 
of which this Court has jurisdiction. Blackstone says that" in arbi
trary States the law of nations, wherever it contradicts, or is not pro
vided for by the municipal law of the country, is enforced by the 
royal power; but since in England 110 royal power can introduce a 
new law, or suspend the execution of the old, therefore the law of 
nations, whenever any question arises which is properly the object 
of its jurisdiction, is here adopted in its full extent by the common 
law, and is held to be a part of the law of the land." 4 Bl. 67. So 
that in England no royal power can ever alter or suspend the law; 
and no royal order can suspend it here. It is therefore a part of the 
cO'mmon law over which that Court has jurisdiction. 

I say that the whole expedition from beginning to end could be 
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hrought here and passed on as part of the common law the adminis
tration of which is committed to the charge of this Cou'rt. 

I. do 1I0t propose to go into the question of the jurisdiction of the 
UnIted States courts and State courts. No doubt this would be a 
proper matter for United States leaislation or it would be a proper 
matter for the United States Court Perha~s t1lP Constitution is suf
fi~ient!y broad to cover a case of this kind, and therefore any act 
t11lght be passed to declare which Court Circuit or District should 
take jurisdiction of it. But no such act 11<lS been passed, an'd there
fore no court of the United Stat.es has jurisdiction of the case. And 
i[ so, where is the murderer to be tried'1 Not in the State Court be
cause it is a question of international law. Not in the Court of' the 
United States, because they have no jnrisdiction of the offence. Not 
ill Canada, because it is not within their jurisdietion, and the counsel 
would thus send him again abroad with his brother's blood upon his 
forehead, if the case is, as we assume it to be, one of rancorous 
malice. 

I, however, do not mean to be understood as expressing an opinion 
of his guilt, except for the purpose of this argument. 

The law of nations is made up of the national law, the customary 
law and treaties.-1st. Kent's Commentaries, p. 3. 

In which branch of this law of nations can be found the principle 
contended for by the gentlemen of the other side 1 

There is nothing in the treaties between tlte United States and 
Great Brit"lin that an order of the English Government should pro
tect her subjects if they murder our citizens. 

There is no such principle in the national or moral law. That law 
condemns the murderer in as strong terms as our municipal law, and 
even forbids the unnecessary shedding of blood in open war. 

" It is an untrue position, when taken generally, that, by the law of 
nature or nations, a man may kill his enemy; he has only a right to 
kill him in particular cases-in cases of absolute necessity for self
defence."-l. Bl. Com. 41 l. 

The principle is therefore to be found neither in treaty stipulations 
nor in the national or moral law. 

Is it to be found in customary law ~ Has it ever been the practice, 
as collected from the history of nations, for one nation to send such 
orders to be executed on the territory of another 1 Has such an or
der ever been considered valid 1 If such a military order is valid 
why not a civil one, emanating from the same ~overeign 1 Al!d whe
ther it is of a military or a civil character, what dtfference does tt make 
in the offence? If the sovereign of England can make an order to 
send soldiers and burn Buflalo in time of peace, why can he not 
make an order for a sheriff of Canada to go to Rochester and arrest 
McKenzie! And if he kill him when making the arrest, why should 
not the order protect him from trial 1 Can the gentlemen point out 
to me any difference, or why a civil order should not be as effica-
cious as a military one 1 .. 

I will now call the attention of the court to some authontIes to 
show that invasions of this sort, by orders of a foreign government, 
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whether civil or military, are always held a violation of national law, 
and are left to 'be dealt with by the jurisdiction within which the 
crime is committed. 

I refer you to Vattel, b. 11, chap. 7, sec. 93; who says that foreign 
nations" cannot, without an injury to a State, enter sword in hand 
into his territories, in pursuit of a criminal, and take him from 
thence." 

Thus trampling on the rights of the State or territory which they 
invade. It is called a violation of the territory, and that nothing 
should be repulsed with more vigor. 

The instructions given by President Monroe to the commissioners 
at Ghent, contain this declaration: 

"Offend.ers, even conspirators, cannot be pursued by one power 
into the territory of another, nor are they delivered up by the latter, 
except in compliance with treaties, or by favor." See Monroe's In
structions to the Commissioners of Ghent. 

Vattel, b. 3, ch. 2, sec. 15, p. 764, shows that the order from a 
foreign government will not protect a subject from execution. He 
speaks of foreign enlistment of soldiers within other territories, and 
says that foreign recruiters are hanged, and justly, as it is not pre
sumed that their sovereign orders them to commit the crime; and if 
they did receive such an order, they ought not to obey it, the sove
reign having no right to command what is contrar.y to the law of 
nations. Here is authority that a subject is not bound to obey the 
order of his sovereign involving the commission of crime. 

I refer again to Vatte!' 
B. 3, chap. 6, sec. 68: " Nothing of all this takes place in a war 

void of form and unlawful, more properly called robbery, being un
; dertaken without right, without so much as an apparent cause. It 
. can be productive of no lawful effect, nor give any right to the author 

of it. A nation attacked by such sort of enemies is not under any 
obligation to observe towards them the rule of war in form. It may 
treat them as robbers. The city of Geneva, after defeating the at
tempt of the famous Escalade, hung up the Savoyards, whom they 
had made prisoners, as robbers who had attacked them without any 
cause or declaration of war. Nobody offered to censure this pro
ceeding, which would have been detested in a formal war." 

This would be the case in the present transaction, if, instead of 
McLeod coming here three years after the invasion, he was taken at 
the moment and hung up. Then it would have been exactly the 
same case as I have cited. 

In the case of John Baker, a report of whose trial is to be found 
in the House documents, No. 90, 20th Congress, p. 308. In this 
case Baker was a citizen of the State of Maine; and on the 4th of 
July, 1829, he invited some neighbors to dine with him, and put up 
the flag of the United States and a liberty-pole. For so doing he 
was arrested by the authorities of New Brunswick, and was tried and 
sent to prison, and remained there some time, when he was enlarged. 

( And all this time our government solicited his discharge. There 
was a question as to the jurisdiction of the place where Baker lived 
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when he put up the American flag. Both nations claimed it, and the 
question was pending as to whom the territory belonged. The Bri
tish authorities, however, did not let the individual question be 
merged in the national question. They held him personally respon
sible, and tried and convicted him, although negotiations were then 
going on at Washington and London. In May, 1828, there was a 
letter from Mr. Lawrence to Lord Aberdeen; he holds the following 
language: "How far the United States may regard it as an aggra
vation of their original complaint, that the prosecution of New 
Brunswick was proceeded with during the pendency of a diplomatic 
discussio.l on the right to arrest Mr. Baker, and that he was brought 
to trial more than two months after a tormal demand for his release 
had been made by an American government to the British minister 
residing at Washington, must rest with the President to decide." 

This demand was made on the ground that the jurisdiction of the 
place belonged to us. But though it was a public affair, and then 
the subject of negotiation, the British government refused to re
lease him. 

Another case, that of Ebenezer Greely, which took place a year 
since.-See House doc. 1st, 1st Sen., 25th Congress. 

See his letter to Governor Dunlap, 12th June, 1837. Also Steven
son to Palmerston, Sen. doc. 197, p. 7, 1841. Palmerston to Steven
son, H. doc. p. 9 and 10. 

In this case Greely, an American citizen, was sent to Madawasca 
to take the census, and for so doing was sent to jail by the authori
ties of New Brunswick. A demand was made for his release; but it 
seems that the British authorities were not then so expeditious as 
they seem disposed that we should be now. For, after much discus
sion, the British government declined surrendering Greely, as they 
had formerly declined surrendering Baker. It is true, that in this 
case there was a question of jurisdiction, as to who were entitled to 
the soil, but that did not prevent them detaining the man. Apply 
this case to the question before us, and, according to the argument 
which has been used in this case, it was a national affair, and the pri
vate injury was swallowed up by the national one. And it should 
only have been necessary to show an English court that Mr. Web
ster and Mr. Fox had it under discussion, and the court would of 
course immediately take his chains off and set him free. 

Was it so when the rights of our citizens were at issue 1 We 
asked for his release, because we owned the soil, or at least it was a 
disputed question, and neither party by mutual understanding was to 
exercise exclusive jurisdiction over it. But they said that this man, 
who raised the liberty pole, had committed a treasonable offence, 
which could not be passed over with safety. They did not make it 
a question between the two nations, but seized the man, and said 
that their laws required that he should be punished. 

Does not this reasoning apply here 1 And shall we let our Canada 
neighbors come here and commit murder 1 And shall we tell these 
bandits, if you come on our shores and murder our citizens by order 
of your government, you only do your duty 1 And shall we thus let 
men escape punishment both here and in Canada on the equally 

50 
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novel and absurd doctrine, that there is no jurisdiction to try them 1 
A doctrine so monstrous that it could never be received by any 
Court, or can it be suppose~ that it was ever seriously mged before 
any Court 1 

I will take you a step further, and show, that by the law of na
tions these illegal orders are discredited even by the usages of war. 

Vattel, book 3, chap. 8, sec. 154, speaking of whether an enemy 
may be assassinated, condemns it, and says that the assassins should 
be considered as murderers. He speaks of soldiers getting into the 
eamp of an enemy and killing the general; and he said that even 
though lawful, the persons doing it, when afterwards taken, were al
ways executed. 

I will now refer to what, is a matter of history. In our revolu
tionary war, when an attempt was made by Sir Henry Clinton to 
send men to corrupt the soldiers of the Pennsylvania lines, these 
men were taken, and General Washington ordered them to be imme
diately hung.-4. Marshall's \Vashington, 368. 

Where then is it to be found in the practice of nations, that an in
dividual is never held responsible for executing the orders of his 
sovereign 1 There is no such principle in war or peace. When the 
order was unlawful, it was never held as a protection for the men 
that execute it. 

I was surprised to hear the gentleman say that it was dangerous 
to establish such a principle. And I said, that I thought it was more 
drmgerous to establish the doctrine, that a sovereign can protect his 
own acts in a foreign territory. Once establish such a doctrine, and 
every petty expedition of marauders becomes a war, as the men who 
commit it cannot be held responsible, and there is no resource left 
but the sword. Such must be the consequence of establishing the 
doctrine that the individual is never to be held responsible, but in 
every case the nation. 

There is another ground assumed here, that the offence of the in
dividual is merged in the national offence. I cannot solve what is 
meant by such a proposition. Is murder an offence which can be 
transferred from one person to another 1 Can the malice of the mur
derer's heart be transferred or wip'ed ont by imputing it as an offence 
to his nation 1 If he acts with the malice of a murderer, the crime 
is his own, fixed upon him for ever, and no subsequent order, except 
of you, can ever wash the stain of murder from his hands, or transfer 
the guilt from his heart. Such a doctrine is at once so absurd and 
abominable, that carelessness or ignorance can alone account for its 
ever having been asserted. 

It may be said that a civil offence is sometimes merged in a crim
inal one. But not so with crimes. The guilt of theft is not merged 
in that of murder, though the punishment of it may be. 

We can have no stronger illustration of it than what takes place 
between the master and his slave. Supposing that the latter com
mits an offence by the mandate of the master, who holds all but the 
life of the slave at his disposal. Was there ever such a doctrine 
held, as that the -crime of the slave is merged by that of the master 1 
Both are alike punished, and there would be no safety for society 



MCLEOD'S TRIAL. 
395 

were it otherwise, particularly if you conld merge the crime of m ._ 
del' by on~ man in the criminality of another. Ul 

A~cor.dmg to Vattel-B. 1, chap. (i, sec. 75-As to emissaries 
cO.mmg mto a. country to enti~e away the useful subjects of a sove
reign, ~e has III such case a. rIght to puniBh them severely. Here, 
accord~ng to Vatt.el, the pUl1lshment is cumulative, and the sovereign 
has a rIght to claim redress from the persons who employed them. 

Vattel do~s not use t~le sentence in the disjunctive. He says that 
he ~nay pUtlish the subjects severely, and then call on the nation 
whICh sent them for redress. 

Another passage in Vattel, book 2d, chap. 6, sec. 75, says: 
"If the offended State (in case an individual of a foreiO"Il nation 

c~mmits ~ crime agai~lst it) keeps the guilty in his powe~, he may 
Wltl1(~ut dIfficulty pUl1lsh him, and oblige him to make satisfaction. 
If the guilty escape, and return to his own country, justice may be 
demanded from his sovereign." 
~here is one more view to be taken, before I leave this part of the 

subject. It has been attel;npted to place the case of the prisoner on 
the footing of an ambassador. There is, however, little or no anal
ogy between this man, acting under the order of the English gov
ernment and an ambassadOl;' from that nation. They stand on dis
tinct grounds. At all times and amongst all nations, the character 
of an ambassador has been held inviolable, which arises from neces
sity and stipulation. As, but for the perfect protection thrown around 
ambassadors, there would be no end to national wars. Necessity 
requires that we receive an ambassador and consent to the condition 
that he shall personify the sovereignty of the nation he comes from, 
and that throws round him an inviolability which no other subject 
or citizen receives. 

He therefore stands on different gronnd from an agent who comes 
to eHect an order. The ambassador's privileges arise from the ne
cessity of nations, and to avoid interminable war. But these reasons 
do not apply to the prisoner at all. They apply to none but an am
bassador, and much less to one who is hostis humani generis, or in 
other words a mnrderer. I speak not of the prisoner but from the 
record, and on the supposition that it is true. But I do not mean to 
speak positively, or give an opinioI~ of the fact .that he is ~uilty of 
murder; that is a question for the Jury, and I WIsh to leave It exclu-
sively to its decision. ... . 

But even ambassadors O"reat as are theIr 1l11lnumtles, are by the 
common law of Eno-land 'h~ld subject to be indicted for the crime of 
murder. How littl~ ground is there then to claim an exemption for 
so subordinate an agent as the prisoner 1 

I will refer to authorities on the subject, which are adopted here 
as well as at Westminster. Coke's institute 163, speaking of Am
bassadors says "but if a foreign ambassador commits a crime con
tra.jus ge~tium: or a crime against the laws ?f nations, he loses the 
privileO"es of,an ambassador, and may be pUl1lshed here as any other 
alien :nd not sent back to his sovereign, except through courtesy." 

N~xt, 1st Hale's pleas of the Cro\yn, page 99. 
Foster's Crown law, page 188. 
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1st Blackstone's Commentaries, 245-6. 
Vattel, B. 4" chap. 7, sec. 100. 
Vattel says. Book 4. C. 6. Sec. 100. 
"If an ambassador commits such atrocious crimes as affect the 

safety of mankind, ifhe undertake;;; to assassinate or poison the Prince 
who iHtS rcceived him at his Court, he doubtless deserves to be pun
ished as a treacherous enemy, as a prisoner and as an assassin. 

" His character, which he has so basely, stained, cannot shelter him 
from punishment. 

"Is the law of nations to protect a criminal when the safety of all 
Princes, and the welfare of mankind, call for his punishment 1" 

Not only an ambassador, but a Sovereign himself, by the laws of 
England, if he comes into that country and is guilty of murder, may 
be tried and executed. It was so held in the celebrated trial of 
Mary Queen of Scots, on a consultation of the most distinguished 
professors of the common and the civil law, that although a sover
eign Queen, while in England, she was amenable to the laws of Eng
land; and she was tried and executed for an offence alleged to have 
been committed against those laws. 2 Ward's Law of Nations, p. 
578. 

These authorities and these precedents seem to me conclusive 
that by the common law of England and of this country, no InlmU
nity, however great, no station, however high, surrounds the party 
with an exemption from the liability to punishment for the crime of 
murder. 

Before concluding this argu~lent I would make some ggestions, 
on the propriety of discharging this prisoner by the law officers of 
the State or by the interposition of the Executive power. 

The Executive can interfere in no way but through the pardoning 
power, and that is expres:;ly restricted by our conStItutIOn to be ex
ercised only after conviction. Article 2, sec. 5. 

N or is this restriction without reason. It has arisen from the ex
perience of England and from the maxims of her statesmen. It was 
introduced effectnally to cut off the executive from the power of 
stifling investigations and dispensing with laws. It was to remedy 
the mischief disclosed in the decision of the case of Sir Edward 
Hall, 11 Howard's State Trials, page 1165. And although in the
ory the power may exist in the prerogative of the crown of England to 
pardon a murderer before trial, it is a power which it is believed has 
never yet been exercised. 3 Institute 235, 236. 

It has also been suggested that a nolle prosequi should in this case 
be entered by the prosecuting officer. 

Many reasons dissuade him from snch a course. The main trans
action out of which this indictment grew was a gross violation of the 
laws of nations. It was an invasion and a violation of our territory. 
An offence which accordi ng, to Vattel, should be repelled with the 
utmost rigor, by a state which means to maintain its independent 
position amongst the families of nations :-Chancellor, Kent declares 
that there is no exception to the rule that a neutral territory cannot 
be lawfully invaded. Kent, p. 121. ' 

If the Caroline had given just provocation, no time had been af-
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forded or notice given to the authorities of New York to remove the 
offence. 

Again: Supposing the ordcr for the destruction of the Caroline to 
be a legal and valid order, there is evidence which croes to show 
that the act for which the prisoner was indicted was n~t required or 
even contemplated by the order, and conseq uently cannot be justified 
or protected by it. 

After th~ assailants had got peaceable possession of the boat, they 
unnecessarIly went on our shore and se:uched the adjacent ware
houses to find more victims to satisfy their insatiable thirsting for 
blood. 

There is also evidence which goes to show that the prisoner was 
the very man who pursued, and wantonly and inhumanly shot Durfee 
upon our territory, as he was flying unarmed from the boat. If 
these facts should be established on investigation, the British nation 
would be the first to repudiate the act, and to declare that it was not 
done by their authority. 

Great Britain has taken the lead amongst modern nations, in es
tablishing the doctrine, that she will not listen to a demand for ·re
dress for a subsequent injury while a previous one against herself re
mains unatoned for. Witness her transactions with Spain, in 1770, 
with referencp. to the dispossession of her subjects at N ootka Sound, 
by the Spaniards, and subsequently, in 1778, relative to a similar dis
possession of her subjects at the Fallihnd Islands. 

These are not referred to in the spirit of reproach, but in a spirit 
of respect and admiration. This principle is one of high-toned na
tional self-respect, and has acquired for her a lofty and enviable po
sition amongst the nations. 

In my early days, in reading the records of Roman greatness, it 
was not her palaces, nor her temples, nor the extent of her domi
nions, nor the power of her armies, that thrilled me, but it was the 
magic power of the exclamation, even amongst the remote and bar
barous nations, "I am a Roman eitizen." And in modern times, the 
exclamation, I am an Englishman, has become almost an equal pass-
port and protection throughout the world.. . 

When will the time arrive when the exclamatlOn, I am an Amen
can citizen shall claim an equal respect 1 N ever, until we learn 
with equal 'scrupUlousness to protect. the lives, libert.ies and 'property 
of the humblest citizen of our republIc. Never, whIle we dIsarrange 
the decent folds of the drapery of our judiciary, with ~ndigni~ed 
haste, to obey the irregular and illegal demands of a foreIgn natIon. 

No. a. 

ARGUMENT OF MR. SPENCER. 

Mr. Joshua Austm Spencer c~mmenced his argu~ent in.reply, on 
behalf of the prisoner, by observmg, that he deemed It not Im'p~oper, 
in view of what had been said out of doors, with regard to thIS case, 



398 GOULD'S REPORTER. 

and his appearance as counsel for the accused, to state the relation 
he bore to it, and the motion which had been brought before -the 
Court. 

It had been said that his appointment under the Federal Govern
ment should induce him to relinquish the defence of McLeod; but 
he would say to all such, that they little understood, either the duties 
of his office, the merits of the question involved in this defence, or 
his own views of responsibility, if they thought him capable of such 
conduct: for he had yet to learn that a counsellor of the State of 
New York was called upon to give up duties he olVed to his client, 
because other duties, entirely compatible with the faithful discharge 
of his former ones, had devolved upon him. He should endeavor to 
discharge both duties according to the best of his ability. At an 
early stage of the proceeding, and before his appointment to office, 
he had been retained as ('1unsel for McLeod; as such, and not as 
attorney £or the United States, he now appeared before this Court, 
and he did not believe that the duties he owed to his client in the 
one case, would run counter to those he owed to his country in the 
other. All that had been done in this case by his eloquent young 
friend who opened this argument, and by his partner, moreover, had 
been done in conformity with his views, or under his advice; and if 
there was any odium or crime in what had been done, he was willing 
to bear his full share, and answer therefor before the tribunals of his 
country and in the face of the \'.W)rld. 

The attempt to make political capital out of this question, which 
he said had been made by some of the partizan prints of both politi
cal parties, deserves the reprobation of every fair mind. Its tendency 
is to prevent an impartial trial, if a trial is to be had; to strengthen and 
deepen the prejudices which already unhappily exist on both sides of 
our borders; to embarrass the negotiations pending between our own 
and the British Governments, and to expose them to open rupture. 

Without doubt, he said, this is a question as novel as it is import 
ant. The opposing counsel have argued, with mueh zeal, that this 
motion to discharge has no precedent; and he had been charged 
with temerity for presuming to come into Court, to perform what his 
duty in this motion required of him. Grant that the motion is with
out precedent, and the argument is briefly answered. No precedent 
can be found within the bounds of Christendom for the prosecution 
itself. No case can be found on the records of the courts of any 
civilized nation, in which an individual has been indicted, and sought 
to be capitally punished, for obeying his rightful sovereign. It is 
indeed a hard dilemma, to be subject to be executed as a traitor for 
disobedience, on the one side, and as a murderer for obedience on 
the, other. 

The whole argument on the other side was founded on a funda
mental error, namely: they assumed as true, what we utterly deny, 
that McLeod is guilty of murder; and starting upon this assumption, 
they have made, it must be confessed, some little headway in proving 
that the Court cannot properly discharge him. But his guilt we 
deny' and we have come hither to ascertain the facts, and bring 
together all the attendant circumstances of the case; on which, as 
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now established, without dispute, the questions of law arise; first, 
what has. the Court power to do 1 and secondly, how ought the Court 
to exerCIse that power '! 

Le; it n?t be supposed t~a~ w~ ha.ve come here to concede the pri
soner s gUIlt and yet to solicIt hIS dlscharcre. The motion is founded 
on the assumption that he is guiltless of ~rime even if he were one 
of the expedition which .violated onr territor'y and destroyed the 
property of one, and the life of another of our citizens .. 

N or is the objection to trial in a state court. He conceded that 
the Supreme Sourt of New York has as much authority to try offend
ers as any other Court, when the offence has been committed within 
its jurisdiction. It is not a question of conflict between the Courts 
of the state, and those of the United States; for he denied that any 
Court, under either Government, had a right to put McLeod on his 
trial; and he insisted that Congress had no power to confer the au
thority to try him. on .the Courts of. the Union. And why 1 Simply 
because the constitutIOn of the Ulllted States clothes the Executive 
and Legislative departments of the Government, with the exclusive 
jurisdiction and cognizance of the entire offence. The prosecution is 
without precedent, as it is without jurisdiction; and he trusted the 
Court would so regard it. 

Our motion is that McLeod be discharged without a trial; in 
what way is indifferent to us. We care not whether by the entry 
of a nolle prosequi, or an order for his discharge absolutely; or that 
he be let to bail on his own recognizance, so that he be set free, and 
it be understood that no trial is ever to be had; and thus the country 
saved from the disgrace which must attach to it if the prosecution is 
pursued; for we feel quite as much interested in the honor of our 
country as in the safety of Mc Leod. 

Before proceeding to speak farther on the main question presented 
by the case, the counsel said it would be proper to see what power 
the Court had over the subject. He insisted that the Supreme Court 
had jurisdiction to try the crime of murder at bar, when the re
cord and the body of the prisoner, as in this case, are both brought 
into court. He cited 2 Rev. Stat. 2nd Ed. 330 § 1, as follows: "All 
issues of fact whi,ch shall be joined in the Court of Chancery, or in 
any surrogate's c?urt, and whi~h.shal~ be sent to the Supreme Court 
for trial' and all Issues of fact ]olllecl III the Supreme Court, shall be 
tried at' a circuit court or sittings of the Supreme Court, in the 
proper count~, unless the SUPR~ME COURT shal.l, on th~ motion of 
either party, III cases of .great difficulty, or whIch re.qUIre gr~at ex
amination order such trIal to be had at the bar of saId Court. 

No one' will deny that this is a case of such description. The 
Court may therefore grant the leave mentioned in § 54 of R. S. 609. 
" It shall not hereafter be lawful for any district attorney t~ ente~ a nolle 
prosequi, upon any indictment, or in any other way to dlscontlllue or 
abandon the same without the leave oj the Court HAVING JURISDICTION 
TO TR Y THE OFFENdE CHARGED, entered on its minutes." The right to 
enter such nolle prosequi, previous to the enactment of the ~. ~tatute.s, 
was vested in the District Attorney or Attorney General, as It IS now III 

England, and in most of the States of the Union, and in the {T. States. 
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It was then and is now the exercise of the Executive power of the Gov. 
ernment influenced by considerations of sound policy and wise ex· 
pedienc;. The same reasons which would induce the law officers 
of the Government to interpose to prevent a trial, ought to, and will, 
induce this Court to advise, allow and order, the same thing to be 
done. This is emphatically a question of political expediency, in the 
hicrhest and best sense of that much abused term. It is one involv
in~ the dearest and most cherished rights of the nation; and all the 
co~sequences which would naturally flow from its decision, may very 
properly be taken into the account. 

The note of the revisers to this 54th section shows where the 
power was before its enactment, and that it might now be legally 
exercised. It is as follows, 3 Rev. Stat. 845-" It is conceived that 
after grand juries have found bills on their oaths, such a presumption 
of guilt arises, that the prosecution of the offence should not rest in 
the discretion of any officer without the sanction of the Court. It 
may be abused; and there can be no difficulty in obtaining the leave 
of the Court in cases where it should be granted.' • 

Under this branch of the law, then, this Court has the power and 
the right to do what in its discretion shall seem to be proper. 

The counsel then proceeded to examine the power of the Court 
under the act in relation to writs of Habeas Corpus, when issued to 
inquire into the cause of detention, 2 R. S. 465. He insisted that the 
powers of the Court and the officers, charged with the duties of al
lowing this important writ, are by these enactments greatly extend
ed beyond the former law of this state, or present law of England. 
They authorise the court to look beyond the indictment, into all the 
facts of the case, and to dispose of the party" as the justice of the 
case may require." "Without examining minutely all the important 
provisions of this law, the 75th section of which abrogates all the 
provisions of the common law in regard to this writ, except so much 
and such parts thereof as may be necessary to carry into full effect 
the provisions therein contained, it will be sufficient for the present 
argument to quote the 40th, 41st, and 50th sections. 

§ 40. "The Court or officer before whom the party shall be 
brought on such writ of Habeas Corpus, shall immediately after the 
return thereof proceed to examine into the facts contained in such 
return and into the cause of the confinement or restraint of such 
party, whether the same shall have been upon commitment for any 
criminal or supposed criminal matter, or not." 

§ 41. "If no legal cause be shown for such imprisonment or re
straint, or for the continuation thereof, such Court or officer shall dis
charge such party from custody or restraint under which he is held." 

§ 50. "The party brought before any such court or officer on the 
return of any such writ of Habeas Corpus, may deny any of the mate
rial facts set forth in the return, or allege any fact to show either 
that his imprisonment or detention is unlawful, or that he is entitled 
to his discharge; which allegation or denial shall be on oath, and 
thereupon such Court or officer shall procee.d in a summary way, to 
hear such allegations and proofs as may be produced in support of 
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such imprisonment o.r d~tention, or against the same, and to dispose 
of such.. party as t~e Justl.ce of the case may require." 

The counsel saId that It seemed to him that language could not be 
employed to co;tfe; broader power, and more enlarged jurisdiction, 
than are here gIven to the Court. So solemn and so much involvinO" 
the ~vhole merits of the cause, was. this proc~eding regarded by th~ 
LegIslature, that by the 70th sectIon of the same article a writ of 
error is given to either party, to the Court for the Correc~ion of Er
rors. And the Supreme Court of the United States, in the case of 
Holmes v. Jennison, 14 Peters' Reports, 540, decided that the proceed
ing on the writ of Habeas Corpus is a suit within the meaninO" of the 
~5th section of .the judiciar~ aC.t of Cong~ess; so that in th~ speci
tied c.ases, a Writ of error Will he to that Court from the judgment of 
the hIghest Court of law of the st'1te. The counsel appealed to the 
experience of their honors, to say whether it is true, as he asserted 
that it was the constant practice of the Courts of General Session~ 
and Oyer and Terminer to exercise their discretion in proceedinrr to 
the trial of indictments. A party is indicted separately for sev~ral 
felonies, is tried and convicted on one, for which he may be sen
tenced to five years' imprisonment. He may be tried on each, and 
on conviction, sentenced to imprisonment for a term of years, to 
commence at the expiration of the former term. It is a well known 
fact, that it rarely happens that more than one trial is had. 

One may be indicted and flee from justice, and after an absence 
for years return within the jurisdiction of the Court with a redeemed 
reputation, and with an innocent family. Is the law so inexorable, 
that our law officers or Courts cannot, without a violation of author
ity, omit to bring him to trial and punishment, and his family to 
wretchedness 1 

A prisoner in jail is sick and languishing, so that his longer con
finement will endanger his life. Have our Courts so little discretion 
or humanity, that they cannot set him at liberty and not proceed to 
the trial 1 

A man is indicted and imprisoned for murder. Before the trial 
the person supposed to be murdered returns to his kindred or 
home. Will it be affirmed that in such case a Court or an officer 
cannot discharge the prisoner on Habeas Corpus 1 Must the law 
officer of the Government still go on with the solemn mockery 
of a trial by jury 1 Cannot the Court be informed ~nd know; cannot 
the understanding and knowledge of the commumty pronounce the 
verdict without the form of a trial 1 

Suppose a person to be indicted for an offence made felony by 
statute but before the trial the statute is repealed; and suppose 
farther' that that repeal was done by a course of enactment which 
required careful legal examination and constru~tion befor~ th~ con
clusion is arrived at. But the Court so determme; must It stIll put 
the accused on his trial 1 Who will say, in all these cases, that the 
Court has no discretion, but must try, for the sake of having an ac
quittal by a jury 1 

It seemed to the counsel, as he said, that the argument need not 
pe farther pursued, to prove that this Court has power to dispose of 

51 
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this indictment and of the prisoner as in its acknowledged wisdoll} 
and discretion shall seem proper. 

Acting under this belief, and it is hoped with a proper apprecia
tion of the duty which counsel always owe to their client, and often 
to their country, these writs of Certiorari and Habeas Corpus have been 
prayed for and issued, and the record and the prisoner brought into 
this Court, and its judgment upon the whole merits of the great and 
important questions involved, is now invoked; and when pronounced 
it is confidently believed it will not only open the prison doors and 
set the captive free, but will give an enlightened interpretation and 
application of the laws of nations, a comprehensive and statesman
like view of the jurisdiction of the national and state governments, 
and of their different dcpartments, and will place our country high 
in the view of all nations. 

The counsel said he had now arrived at altogether the most im
portant and interesting question in thc case-what under the ex
ercise of its high powers this Court ought to do in this matter. 

With a view to raise and present the most interesting question, 
the accused, the indicted Alexander McLeod, had on his oath set 
forth in order all the material facts in the case, and had fully forti
fied and confirmed them all, by authentic public documents, not one 
of which material facts had been disputed, much less disproved. 
They are all before the Court and the country, and need not here be 
repeated. 

It is not contended that they show a state of war to exist between 
th.e United States and Great Britain, or the state of New York and 
the British colonial possessions on her borders. Happily for both 
nations and all parties, we have as yet escaped this fearful crisis; 
but who shall say how long we may, if the tribunals of justice in this 
state shall fail to respect the laws of nations, or to have a wise re
gard to the harmonious movements of our complex system of govern
ment 1 

But the prisoner's counsel do contend, that a state of open war 
did exist and was waged on the Niagara frontier in the midst of the 
peace of nations. A war too by American citizens, commanded by 
an American citizen, whose name and title were well calculated to 
inspire confidence in the American soldier, and to excite apprehen
sion in every Canadian mind. True, in their combination and arma
ment they had violated the laws of their own country, and acted in 
defiance of the known will of the authorities of the state of New 
York, and the United States Government. But these circumstances 
did not make them less the enemies of the Canadian Government, 
nor deprive those public functionaries, charged with the defence of 
the colonial possessions of Great Britain, of the right to plan and 
execute every expedition necessary for public security. Whether 
necessary or not they are the judges for the time being, subject only 
to the appeal of nations. It belongs not to an humble individual to 
question, defy, or disobey their mandate. 

N or is the question, whether the expedition against the steamboat 
Caroline, which resulted in the violation of our territory in time of 
peace with the Government, in the destruction of the boat, and in 
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the death of Amos Durfee, was or was not justifiable or excusable, 
involved in this motion. 

As counsel for McLeod! we are ~ot before the court to justify, 
extenua~e, or even apol,ogl,ze, for t~l~ most extraordinary and rash 
proceeldmg of the provmcIal authontJes; nor, on the other hand, do 
we fee called upon to approve of the concluet of OLlr citizens in their 
lawless and hostile im'~sion of a British island, and opening a can
nonade upon British subjects in time of peace. 

These are questi01is to be aaitated ~nd settled before other tribu
nals" and in a far different w~y. Already has that tribunal taken 
c,ogmzance, and now has constitutional jurisdiction of the whole en
tIre matter, and to the determination of that hiah tribunal it is both 
discreet and lawful to leave the issnc, b 

All we contend is, that such a state of thin as existed on the Cana· 
dian frontier, as made it l::!\yful for the provi~cial authorities to de
fend themselves against their assailants and invaders; and for that 
purpose to command the obedience of every British subject in the 
province, or to accept the voluntary service of loyalty; the Govern
ment being alone responsible for whatever was done; and that every 
subject who entered the service, and acted under such authority, 
whether for a month or an hour, incurred no personal individual re
sponsibility to any American government or laws whatever. 

So beautifully and eloquently, and it may be said too, so satisfac
torily, have the facts been presented to the court, and the relative 
duties and obligations of governors and governed been illustrated by 
the opening counsel, th~t there is but little left on this part of the case 
to be said or done, save to cite authorities to sustain the principles 
for which he so manfully contended. 

First, then, as to the duty of obedience. Vattel, book 1. ch. 1, sec. 
12, says, " From the very design that ind uces a number of men to form 
a society, which has its common interests and which is to act in 
concert, it is necessary that there should be established a public au
thority to order and direct what is to be done by each, in relation to 
the end of the association. This political authority is the sovereign-
ty, and he or they who are invested with it, ar~ ~he sove!~ign." , 

" It is evident that by the very act of the CIVIl or polItIcal assocI
ation each citizen subjects himself to the authority of the entire 
body, in every thing that relate>: to the common welfare. The au
thority of all over each member, therefore, essentially belongs to the 
body politic or state; but the exercise of that authority may be placed 
in different hands, according as the society may have ordained." 

Again, the same writer says, book. 1, ch. 4, section 2?, "We have 
seen already that every political socIety must necessarIly ,establIsh a 
public authority to regulate their common affai~s, to ~rescrlbe to ea~h 
individual the conduct he ought to observe, with a view to the publIc 
welfare, and to possess the means of procuring o~edience .. This au
thority essentially belongs to the body of the s~clety, but It ~ay be 
exercised in a variety of ways, and every society has a rIght to 
choose that mode which suits it best. . _ 

At book 1, ch. 4, sec. 38, this writer, speaking of t~e .oblIgatlOII! 
and rights of a sovereign, lays down the same great prmclples. 
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The same writer at book 1, ch. 4, sec. 40, and 42, says, "When 
therefore the people confer the sovereignty on anyone person, they 
invest him with their understanding and will, and make over to him 
their obli<Tation and rights, so far as relates to the administration of 
the state,"and to the exercise of public authority." 

" All that has becn said in chap. 2d, of the general duties of a na
tion toward itself, particularly regards the sovereign. He is the de
pository of the empire and of the power of commanding whatever 
conduces to the public welfare. He ought, therefore, as a tender 
and wise father and faithful administrator, to watch for the nation, 
and take care to preserve it and render it more perfect, to better its 
state, and secure it as far as possible against every thing that threat
ens its safety or its happiness." 

One more citation from this author on the subject of obedience 
will suffice. In book 1, ch. 4, sec. 53, he says, "As soon as a nation 
has acknowledged a prince for its lawful sovereign, all the citizens 
owe him a full obedience. He can neither govern the state, nor 
perform what the nation expects of him, if he be not punctually 
obeyed. Subjects, then, have no right in doubtful cases, to examine 
the wisdom or justice of their sovereign's command. This exami
nation belongs to the prince. His subjects ought to suppose that 
all his orders are just and salutary. He alone is accountable for 
the evil that results from them. 

Second, as to the effect of a ratification by the sovereign powers 
the Attorney General inquires, Can it protect the prisoner 1 Does 
it show him innocent 1 We answer, the facts in the case show 
McLeod innocent not only of murder, but of any other crime or 
injury whatever. As to the question of protection, let the writers 
on the law of nations answer. 

Vattel, book 2d, ch. 6, sec. 73 and 74, says, "As it is impossibJe 
for the best regulaterl state, or for the most absolute sovereign, to 
model at his pleasure all the actions of his subjects, and confine 
them on all occasions to the most exact obedience, it would be un
just to impute to the nation or sovereign, every fault committed by 
the citizens. We ought not then to say in general, that we have re
ceived an injury from a nation, because we have received it from 
one of its members. But if a nation, or its chief, approves or rati
fies the act of the individual, it then becomes a public concern, and 
the injured party is to consider the nation as the real author of the 
injury, of which the citizen was only the instrument." 

Burlamaqui, part 4, ch. 3, sec. 18 and 19, "A mere presumption 
of the will of the sovereign, would not be sufficient to excuse a 
governor, or any other officer, who should undertake a war, except 
in ease of necessity, without either a general or particular order." 

" Whatever part the sovereign would have thought proper to act 
if he had been consulted, and whatever success the war under
taken without his order may have had, it is left to the sovereign 
whether he will ratify or condemn the act of the minister. If he 
l'atifies it, this approbation renders the war solemn, by reflecting back 
as it were an authority upon it, so that it obliges the whole common
wealth. But if the Sovereign condemn the act of the Governor, the 
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hostilities ~ommitted by him ought to pass for a sort of robbery, the 
fault of wh~ch by ~? means affects the state, provided the Governor" 
(not th.e pTlvate cItizen who obeyed) "is delivered up or punished 
accordmg to the laws of the country, and proper satisfaction be 
made for the damage sustained." 

In this cas~ no~ ?nly is G~vernor Head's general conduct ap
proved, but his oflglllal authorIty covers the whole transaction and 
the mode of its execution is sanctioned by the British Go;ern
ment. 

But the learned Attorney G~neral says all these are questions of 
fact, to be passe~ upon by the J~ry. A new doctrine this, certainly, 
that we need a Jury to ascertam whether the British Minister has 
spoken; and if so, whether he has told the truth; and whether the 
Court can proper,ly ~ake jurisdiction of the matter. The Attorney 
General farther mSlsts that the Court cannot consider any facts 
aliunde, except what go to the illegality of the commitment not 
to the guilt or innocence of the accused, and that an innocent'man 
may be legally detained and kept for trial. 'vVe do not claim that 
the Court can inquire whether McLeod was one of the attacking 
party or not, or whether that party killed Durfee; but assuming 
these facts to be so, we say the Court can and ought to inquire 
whether any portion of the transaction is cognizable before the state 
tribunals. The Court will see that it has jurisdiction rightfully to 
try before it proceeds. 

The case of the ambassador, put by the Attorney General, fully 
illustrates our position. He alleges that he is an ambassador, and 
therefore protected by the law of nations. We allege that McLeod 
was a soldier in the service of his country, and therefore protected 
by the same law. Each goes to the jurisdiction of the Court, and 
may therefore be inquired of here. 

The supposed cases of killing in self-defence, in the execution of 
the law, in the service of process, in keeping the peace, or in carry
inO' into execution the sentence of the law at a different time and 
pl~ce from that appointed, ha;e no a~1Ulogy. They a~'~ the o~din,ary 
cases arisinO' under our laws 111 relatIOn to our own cItizens 111 time 
of peace, and have n,o, relation to the r!ght,s ot'" war, to tl~e ~a,,:,s .of 
nations, to the prOVISIOns of our constitutIOn, or to the JUl'lSdICtlOll 
of our Courts rightfully to take cognizance of the questions thl~s aris
ing, If possible, there is still less analogy between t,he eVIdence 
furnished by the certificate of a Governor, and by the diplomacy be
tween two independent nations. 

Again: it is said there was an excess of force used; that the order 
to take and destroy the steamboat did not warrant the killing, of 
Durfee. Do the counsel mean to insist on applying the techl1lcal 
doctrine of the action of assault and battery to the movements of 
armies in time of war 1 That to a plea of son assault demesne, 
they may reply an excessive ,be~ting 1 Th~ wonder is, rather th~t 
but one life was lost in the mldl1lght executIOn of a perIlous expedi
tion. It cannot be denied that the assailants had reason to ,expect 
resistance from a band of armed men on board the boat. It IS rea
sonable to suppose that the discharge of fire-arms was expected and 
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intended both by those who ordered and those who obeyed, else why 
were they supplied 1 . 

The validity of an order given by a government cannot be ques
tioned or subjected to a trial by jury. What the order was, is ad
mitted; that it was obeyed is admitted; the cause of its issue, its na
ture and object, are admitted. That Durfee was killed in its execu
tion is admitted; and that this is the only murder or killing set forth 
in the indictment is also admitted. There is not a single fact dis
puted, and not a material one that does not fully appear on this mo
tion. Then why call for the intervention of a jury 1 It is the sole 
province of this Court to pronounce the law on facts admitted and 
known-and when this Court perceives that there was no felonious 
killing, but that the municipal authorities of the state cannot take 
lawful jurisdiction of any portion of the transaction, has it not power 
to stay proceedings and discharge the prisoner 1 

The Attorney General has reiterated the hateful word" murder" 
so often in his argument, that one is almost led to believe he ex
pected by its utterance to stamp its nature upon this transaction. 
This Court will not be influenced by sounds, but by ideas and argu
ments alone. 

It is insisted that, whether ordered or not, McLeod having been 
afterward found within our state jurisdiction, he is individually 
answerable. This, in the judgment of the prisoner's counsel, is a 
.C\Teat and dangerous heresy. 

But let us again recur to the authorities. Rutherford, book 2-d, 
eh. 9, sec. 18, says, "In solemn war the individual members of a na
tion which has declared war, are not punishable by the adverse na
tion for what they do; because the guilt of their actions is charge
able to the nation which directs and authorizes the act. But even 
this effect may be produced without a declaration of war. For in 
the less solemn kinds of war, what the members do, who act under 
a particular direction and authority of the nation, is by the law of 
nations no personal crime. They cannot, therefore, be punished con
sistently with this law for any act in which it considered them onl.y 
as the instruments, and the nation as the agent." 

Vattel, book 3d, chr 2d, sec. 6, says, "The sovereign is the real 
author of W:1l', which is carried on in his llame and by his order. 
The troops, officers and soldiers, and in general, all those by whose 
agency the sovereign makes war, are only instruments in his hands. 
They execute his will, and not their own." 

vVhere then, is the malice, so essential. to constitute murder 1 
Where the wicked and felonious design, if he is not acting his own 
will, but that of another, which he has no right to question or resist 1 

Id.-§ 7. "As war cannot be carried on without soldiers, it is evi
dent that whoever has the right of making war, must also naturally 
have that of raising troops." 

It has been farther said, by the Attorney General, that McLeod is a 
civilian-a deputy sheriff-not a soldier, and is a vohmteer, and 
therefore not exempt from personal liability. 

Let us again have recourse to authority, whether there is any war
}'ant for this doctrine. 
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V ~ttel, book 3d, chapter 2d, sections 8 and 9, says: "Every citI
zen .IS bound to serve. and defe~ld ~lis state as. far as he is capable. 
SocIety cannot ot~erwise be mall1tamed, and tlus concurrence for the 
COn;llll?n defence IS one of the principal objects of every political as
SociatIOn. Every man c.apable of carrying arms should take them 
up at the first order of him who has the power of makincr war . 

. " Every citiz.en or. subject is bound to serve the state. b The sove
reIgn. h~s t~lC rIght, m ease of necessity, to enlist whom he pleases. 
An~ It IS lug-hly proper that I~e sh?uld, as far as possible, confine his 
choIce to volunteers, who enhst wIthout compulsion." 

Who composed the army of the Revolution '! 'Who the militia of 
that day'! ,Vho the minute·men 1 Were they not all volunteers 
offering themselves a willing sacrifice on the altar of freedom 1 Ou; 
enemy indeed called them" rebels," but that did not make them so. 
The history of their "deeds of noble daring" is "written in letters 
of living light," and the judgment of Christendom upon their charac
ter has long since been recorded. 

Far distant be the day when any other than .. volunteers" shall 
serve in the armies and navies of this country, or when they shall 
be denied the rights and immunities of war-or when these shall by 
us be denied to others. 

But again, it has been said by the Attorney General, that there 
was no war; that none was declared; that the party who came over 
and destroyed the Caroline were a pack of marauders and murderers. 
It is true that no war had been declared between t~~ United States 
and Great Britain; but it is equally true that there had been a very 
significant declaration of war by those who took hostile possession 
of Navy Island, and cannonaded the Canadian main; and that the 
steamboat destroyed and the man killed, had been engaged in trans
porting" volunteers" and munitions of war to the island for the pur
pose of destroying the inhabitants of Canada, and subverting their 
government. 

Vattel, book 3, chap. 4. sec. 67, says, "Legitimate and formal war
fare must be carefully distinguished from those illegitimate and in
formal W:lrs or rather predatory expeditions, undertaken either with
out lawful a~thority, or without apparent cause, as likewise without 
the usual formalities, and solely with a view to plunder." 

"Armies of banditti who range about for plunder, cruises of the 
buccaneer without commission in time of peace, and such in general 
are the depredations of pirates." . .. 

" These two species of war, I say, the lawful and IlIe.gItnnate., ~re 
to be carefully distinguished, as the effects and the rIghts ansmg 
from each are very different." 

It is not difficult to tell to which class of war the defence of Can
ada acrainst an open, hostile invasion, belonged. N or can it be said 
with ~ny show of truth, or candor, that there was no "apparent 
cause" for the destruction of the Caroline. That there was a suffi
cient one to justify the entry upon our territory, at the time ~nd in 
the manner that it was done, will not be contended for o~ admItted. 

It now seems to the counsel for the prisoner that It has been 
shown by acknowledged authority that the laws of war, and of na-
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tions, must govern this case; and hence we say that no nation, or 
people having a proper respect for its own honor and dignity, would 
ever p~t McLeod on hi? trial. Would the Courts on the frontier. in
dict a whole army of Invaders 1 Then let them find bIlls agamst 
Captain Drew and his entire party who made the attack. Nay, more, 
why not find bills against Col. McNab and Gov. Head 1 They must 
both be accessory before the fact; and then let the Govp,rnor make 
a requisition for their surrender, as well as for that of Mitchell. The 
attempt to bring these gentlemen to trial for this offence would savor 
more of justice and courage than does the prosecution of an obscure 
individual, who obeyed their order. 

In truth, this whole proceeding is an absurdity; its equal cannot 
be found, and for the honor of our nation it is to be hoped it will re
main for ever alone-a precedent without a folIower. 

It is the offspring of the excited state of feeling along the frontier, 
where are to be found refugees from Canada, and some of our own 
citizens of desperate fortunes, and not very sound principles, who 
are anxious that McLeod should be tried, convicted, and executed, 
that a war between the two governments may be hurried on in the 
expectation that they might share the plunder. 

The Attorney General admits that there is excitement on the bor
ders, and he informs us that there will be again, if this trial of Mc
Leod is not allowed to proceed. Let it be so, if it must. But it will 
furnish no rea~on with this Court for turning aside the law, or disre
garding the est!blished usages of nations, whatever effect it has had 
in other places, or before other tribunals, or officers. 

This Court does not know what appeared before the grand jury, 
norl whether they were' patriC!ts' or ' sympathisers' or 'calm, unpre-

? judiced men;' nor is it necessary it should. It is enough to know 
what appears before the Court, and that it is now shown that there 
was no individual offence, no cause for the indictment, and none for 
its farther prosecution. This is not established alone by the late 
avowal of the British Government, but also by the indisputable alle
gations of the prisoner, and by all the public documents before the 
Court. 

Allusion has been made to the conduct of General Jackson, in the 
trial and execution of Arbuthnot and Ambrister, taken in Florida. 
What has this to do with the case at bar 1 Where is the analogy 1 
Moreover, that transaction has not yet become authoritative in the code 
of nations. The counsel for the people have said that the Canadian 
authorities tried and condemned our citizens who entered their ter
ritory, executing some and transporting many others; and that oU!' 
Government had not complained. True; but are the cases parallel 1 
These citizens acted by no lawful command, but in open violation of 
the laws of their own country and the country they invaded. 

Allusion has been also made to the case of John Baker, who was 
tried in the courts of New Brunswick for raising the American stan-

, dard in the Madawaska district on the 4th of July, and of Ebenezer 
S. Greeley, who was in like manner tried for taking a census of the 
inhabitants thereof, under the laws of the state of Maine, to show 
that the British Provincial Government try our citizens without scru-
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pIe, and punish wit~out. mercy; . and that the Government at home 
gave these p.roceedmgs Its sanctIOn. No enlightened mind will say 
that these trIals have d~ne the provincial or British Government any 
honor. Before they wIll be acknowledged as authority or as safe 
pre.cedent, they must be shown to be right, and that the 'case at bar 
IS lIke them. In. truth th~re is no analogy. In these cases, Baker 
and Gre~ley, havmg. AmerIcan hearts ~lld feelings, with a knowledge 
of the dIsputed territory an~ the confhct of the laws, voluntarily vio
lated those of New BrunswIck, passed to maintain her assumed juris
diction, and intended to operate on just such cases. 

It has been said also, that General Washinaton in the time of the 
revolution, ordered the men, sent by Sir H~nry' Clinton to corrupt 
the soldiers of the Pennsylvania line, to be hung. So too and for 
the same offence, was Major Andre ordered to be hun 0' by ~he same 
illustrious general, in obedience to the same stern m~ndate of the 
same code, the law of war. No civil tribunal, however ever attempt-
ed to take cognizance of these offences. ' 

But we contend that those laws which relate to spies, to emissa
ries, to robbers, to bandits, to assassins, to murderers, have no ap
plication to this case of McLeod-who, when his country was invad
ed, stood forth in her defence, and obeyed her orders. He took 
the hazards of war and periled his life in the expedition, but for the 
rightfulness of the order his country alone is responsible. 

The Attorney General, in his extensive research, cited the trial of 
the unfortunate Mary, Queen of Scots, the bloodiest act of treachery 
and tyranny and the foulest judicial murder ever recorded, to show 
that though a sovereign, she might be tried in England for an alleg
ed offence against its laws. He too might imve cited the trial of 
Charles I., as a precedent equally in point, for both objected to the 
right and jurisdiction of the respective high commissioners, to try 
them; and both received the same answer and the same predeter
mined destiny. The bloody records of the doings of the infamous 
Scrorrgs and Jeffreys would also furnish precedents to sanction any 
act of oppression, and would be entitled to as much respect as is the 
trial of the Scottish Queen. Why did he not cite another case, to be 
found in those bloody State Trials, where a nobleman was arrested 
in the morning on a charge of treason; was denied a postponement of 
the trial till the next day, to give him time to prepare for his defence; 
and when he asked indulgence till the afternoon, was told it could 
not be granted, ". b~cau,~e in these cases a speedy trial is necessary 
to secure a conVICtIOn. 

The Attorney General seems to suppose that we ask. the exercise 
of the pardoning power. Not so, that pre-supp.oses g~lllt: . 'Ve ask 
the prisoner's discharge because there IS no gmlt, no mdlvI.dual res
ponsibility and because the judicial tribunals have no jurisdIction of 
any part of the transaction. It is a national concern. 

In 1 Knapp's Rep. 316, of cases on appeal to the King in council, 
of England a case more in point will be found. 

Elphinst~ne one of the defendants, was a high commissioner,; 
actinO" under the Gov. General of the East India possessions, and gave 
the o~der which Robertson, the other defendant, a British Colonel, 

52 
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executed, to seize upon the treasures of Narroba Antia, a nobleman 
of hirrh rank under the Mahratta Government. This was done on 
the 17th July, 1817. An action of trover was brought by the repre
sentatives of the nobleman in the· Supreme Court of Bombay; and on 
the 6th of February, 1827, an award was recovered against these of
ficers for 1,745,920 rupees damages, and 16,303 rupees costs.* From 
this award an appeal was brought to the King of England in council. 
The cause was argued at great length by Sugden, Solicitor General 
and Wightman for the appellants, and Williams and Denman for th~ 
respondents. The whole cause turned ~m the question of fact, 
whether there was such a state of war or dIsturbance, as to make the 
seizure colorable for that reason. 

Lord Tenterden delivered the opinion of the council as follows: 
" We think the proper character of the transaction was that of 

hostile seizure, made if not flagrante, yet nondum cessante bello: re
gard being had both to the time, the place, and the person; and con
sequently that the municipal Court had no jurisdiction to adjudge 
upon the subject: but that if any thing was done amiss, recourse 
could only be had to the government for redress. We shall there
fore recommend it to his Majesty to reverse the judgment." 

Here, then, is a case where the officer who gave the command, 
and the soldier who obeyed, were prosecuted civilly, not criminally, 
for an act done in the nature of war, and the judgment of an enlight
ened tribunal of statesmen and jurists declares, " that the municipal 
courts had no jurisdiction to adjudge upon the matter," and that the 
Government alone was answerable for any thing that was done amiss. 
So we say in the case at the bar. Capt. Drew and his party who 
made the attack on the Caroline are not responsible; nor is Gov. 
Head, who gave orders to Col. McNab; nor is Col. McNab, who di
rected the expedition-but the British Government alone, from whom 
reparation has been demanded by the United States Government, the 
injured party. The case cited proves that the municipal courts of 
this state have no "jurisdiction to adjudge upon the matter"-that 
this whole proceeding is a usurpation of authority which belongs 
alone to the Federal Government, but not to its judicial tribunals. If 
the courts of this state have no authority or jurisdiction to indict and 
try McLeod, then clearly they have none to detain or imprison him. 
There is no fact to warrant the assertion of the Attorney General that 
McLeod pursued and wantonly and inhumanly shot Durfee, on our 
own territory, as he was flying from the boat. That he was some 
thirty or forty feet from the water's edge when he fell, does appear; 
but that a projectile from a gun fired from the small boats, or the 
deck of the steamboat, might have overtaken and killed him, without 
his being pursued or seen amid the surrounding darkness, every body 
knows. McLeod has on oath alleged the facts, which are fully con
firmed by all the documents and now undisputed, and which can 
never be denied or disproved, that show his imprisonment or deten
tion to be unlawful, and that he is entitled to his discharge. He 
therefore asks this Court to dispose of him "as the justice of the 

• A rupee is equal to 49 a.nd eight. tenths cents. 
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case requires," in pursuance of the full authority given to it by our 
statute. 

The question now is, not whether McLeod has or has not commit
ted a ~omicide, but is he in law a murderer 1 This question the code 
of natIOns must answer. This Court is now sittinO" in judcrment be
twee~ nations. They are indeed illustrious n~tions, b~t the fo
r~m .IS worthy of the .cause and the parties-and in this august 
~flalls pre~ented the. s.mgular anomaly, that all parties are equally 
mterested III the ~endltJOn of the same judgment. On it may be sus
p~nded the questIOn ?f peace or war. The preservation of peace is 
alIke dear to both natIOns, and both were struO"O"linrr therefor when 
this deeply to be lamented interposition of the ~"uni~ipal authorities 
of the state occurred, which threatens open rupture. Is it reasonable 
t? supP.ose that the British nation will continue its friendly negotia
tIOn, WIth a halter about the neck of one of its subjects for obeying its 
orders 1 or that after its public avowal by its minister, of the act com
plained of, and of its readiness to answer, it would submit to the indig
nity of having McLeod sent back for trial as a murderer 1 It seems 
to us not. 

We are now prepared to enter upon the discussion of another im
portant and interesting branch of the case; one which more imme
diately concerns the institutions of our own country, their appropriate 
spheres of action, and their harmonious movements. The United 
States Government is clothed with the exclusive power and duty of 
taking care of all our foreign relations. Our state government has 
in charge most of our internal and domestic afiuirs; each, keeping 
within its legitimate bounds, will avoid jars and collisions with the 
other. Under the constitutional exercise of the treaty-making power, 
redress for this public and hostile invasion of the territory of the 
United States, the destruction of the steamboat and the killing of 
our citizen, was at an early day dernanded of the British Government, 
by the Government of the United States; and the whole matter is 
still in course of treaty between them, with a view to a full and just 
settlement. The state of New York, therefore, cannot discreetly or 
lawfull-" interpose its municipal jurisdiction, and take cognizance of 
any pa~t of this public offence against the entire American nation. 
It is the exercise of an authority by the state, repugnant to the con
stitution and laws of the United States, and brings the jurisdictions in 
collision and confiict. Its tendency is to thwart the constitutional 
exercise of the treaty-making power of the Federal Government, and 
thus involve the two nations in war. This power is vested exclu
sively in the U. States; Constitution. U. S. art. ~d, sec. 2d. "The 
President shall have power by and WIth the adVICe and consent of 
the Senate, to make treaties, provided two-thirds of the Senators 
present concur." 

Art. 1, sec. 10. "No state shall enter into any treaty, alliance or 
I f d · I" confederation, or grant ett~rs 0 marque an ~eprIsa. 

The invasion of our terrItory, the destrUctIOn of the steamboat, 
and the killing of Durfee, were ?ne entire tran~action. :rhe whole 
was one ofiimce against the Umted States. Noone WIll con~~nd 
that the state of New York could demand reparation of the BrItIsh 
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O'overnment for any portion of this injury; nor deny that the United 
States government may, and has properly made the demand of re
dress not only for the violation of our territory, but for the destruc
tion ~f property and life. 

The Government, therefore, has taken jurisdiction of the entire 
matter, and that must be exclusive; for two separate independent 
jurisdictions cannot lawfully act at the same time upon the same 
subject. 

In support of these principles the counsel cited and commented 
upon the following authorities: 9 Wheat. Rep. 1, Gibbons vs. Og
den; 2 Peter's Rep. 245: 8 Cranch, 1.09; 3 Dallas, 199; 1 Cranch, 
103; 2 Dallas, 304; 4 id. 14; 4 Wheat. 122; 5 id. 1; 4 id. 209; 12 
Wend. Rep. 311. 
, As the Government has the right to demand, so it has a right to 
accept redress, and then to acknowledge itself satisfied. Suppose it 
had already entered into a treaty with Great Britain, by which that 
Government had acknowledged its wrong in the whole affair, had 
stipulated to pay the value of the property destroyed, and to provide 
for the surviving family or relatives of Durfee, and our Government 
had acknowledged itself satisfied. Will anyone contend that a civil 
suit could still be maintained by the owner of the boat against the 
attacking party 1 or that a criminal proceeding for murder could still 
be had against any of those engaged in the affair 1 Surely not. 
That which is equivalent to all these proceedings has already been 
instituted, and is now depending in the lWgh court of nations. 

The complaint is made-the summons has gone forth-the party 
has appeared and answered, and the trial is now going on; and no 
American should entertain a doubt that the issue will be just and 
honorable to all concerned. In a suit brought before your honors, 
in this highest court of original jurisdiction, it is enough to arrest 
all proceedings, to show that a suit for the same subject matter was 
before brought, and is still depending in the most petty tribunal in 
the state. Shall not the same rule obtain here 1 Can an inferior 
Court oust this of its jurisdiction; and shall the same power be 
denied to the high court of nations, by this tribunal now sitting in 
judgment upon the affairs of nations 1 This Court cannot fail to per
ceive, that the finding of this indictment, the arrest and imprison
ment of McLeod, directly conflict with the exercise of this high 
power by the United States Government. Is it too much to say, that 
they have probably already arrested the negotiation-the peaceable 
mode of trial between nations, and that it cannot again be resumed 
until this difficulty is removed '~ That the denial of this motion, and 
the bringing McLeod to trial, will most certainly involve our cOl1n
try in war 1 

But it is said the laws of the state of New York have been violated, 
and that her honor and dignity must be vindicated. No other than 
the law of nations has been violated, and according to that code must 
satisfaction be sought and obtained. The honor and dignity of the 
state cannot be promoted by a disregard of those laws, or of her own 
duties toward the Federal Government. Of all the states in the 
Union, New York, because of her position, power and dignity, should 
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be the most careful not to trench upon the acknowledged jurisdiction 
of the General Government. . 

But let us examine this case in view of other powers of the Gen
eFa~ Government. If it fa,il to obtain satisfaction by treaty for this 
~ntIre offence, what then IS to be done 1 Can it refer the matter or 
'lny portion of it, back to the state of New York to be redressed in 
her tribunals 1 No, it has yet a strong arm to st'retch forth, whose 
power has been felt, and WIll aO'ain be felt when justice and national 
honor require it. Const. U. S.DArt. 1, Se~. 8-" Congress shall have 
power to decl~re war, grant letters of marque and reprisal, and make 
rules concermng captures on land and water." 

" To raise and support armies." "To provide and maintain a 
navy." 

In t~is Constitution is power enough, and this portion of it belongs 
exclUSIvely to the Federal Government. The act in which McLeod 
is alleged to have participated, being the exercise of the public force 
of Great Britain, and of a hostile character, becomes the subieet ofre
clamation, reprisal, and war, on the part of the Governm;nt of the 
United States, as it shall see fit, on a failure to obtain aclmowledg
ment and indemnity for the offence and injury by negotiation. Any 
interference of the state authority is, and will be, incompatible with 
the exercise of this high power. 

Suppose Congress should authorise reprisals to be made, and the 
property of British subjects should be taken until the government felt 
itself satisfied for the entire injury, made compensation to the own
ers of the property destroyed, and provided for the survivors or the 
friends of Durfee-would not this settle the whole matter 1 Could 
Wells still prosecute for his steamboat 1 or the state of New York 
try, convict and execute for the murder 1 

Suppose again that Congress should declare war for this offence, 
because satisfaction is denied; and after the waste of millions of 
treasure, and the loss of thousands of lives, peace should be conclud
ed. Would it not cancel the offence, and every part of it 1 Surely 
the contrary will not be contended for; nor but that Congress may 
rightfully exercise all these powers, and bring about this result. It 
cannot be denied that the killing of Durfee is as much embraced 
within the scope of these powers, as any other portion of this of
fence. Noone will deny the right of the provincial authorities ~o 
kill and capture the invaders of Navy Island, or, t~ose e?g,ag~d ,Ill 
furnishing them munitions of war, while found '~Ithm t~elr JUrIsdIC' 
tion, If the steamboat had been found at the Island, Instead of at 
Schlosser and there destroyed with all on board, it might have been 
barbarou;' but would it have b~en cause of complaint or war 1 No 
man in his senses will pretend it. , ", 

Then wherein is the offence 1 Clearly In the hostIle InVaSlOn of 
our territory, Against whom -committed? Not t,he state of New 
York but the United States. Their riO'hts and theIr laws are alone 

, b d 
violated and they alone through their government, can deman 
satisfaction, The destl'u~tion of the steamboat was the object to ~e 
accomplished by this violation; the killing of Du~fee w~s a mere Ill

cident to this warlike measure. All form one entlle natIOnal offence, 
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and call only for entire national redress. This redress can be sought 
only in the way known to the laws or nations. Had this violation of 
our territory been at a place within the exclusive jurisdiction of the 
United States, as a fort, an arsenal, the District of Columbia, or one 
of our territories, the trial of McLeod, after reparation had been 
demanded, would be wholly incompatible with the pending negotia
tions between the two governments, and alike unworthy of the honor 
and dignity of both. But as between the United States and all foreign 
nations, we are one territory, one people, having one interest, one 
voice, one duty, one responsibility. All, all are the United States. 
New York is not, Delaware is n6t, and therefore it is that the gene
ral government, and all its citizens, are alike responsible for the ac
tion of the Court of General Sessions of Niagara, where this indict
ment was found, and for the judgment of this Court on this vastly 
important question. Nations are alone known to each other, as 
friends, by their ambassadors; as enemies, by their armies. Of these 
New York has neither-they are forbidden her by the fundamental 
law of our government. As v"ell as the state of New York might 
Schlosser raise her voice of complaint that her territory is violated, 
and her honor and dignity stained, and demand reparation therefor. 
No; it is the territory of the United States alone which has been vio
lated, her citizen slain, the property of he'}' citizen destroyed. No 
hostile foot can tread her soil that does not tread upon the whole 
nation. 

But we deny the right to put the prisoner upon his trial, in any 
court, whether of the State or the nation. They are both destitute 
of jurisdiction. The Constitution of the United States clothes the 
General Government with exclusive jurisdiction of this offe;lce, and 
gives it exclusively to the Executive and Legislative departments of 
that Government. The one has lawfully taken cognizance of it, and 
of every part of it; and may God in his mercy forbid the necessity 
of its transfer to the other. 

The offence involves not individual guilt, neither does it call for 
individual expiation. If McLeod was one of Captain Drew's party, 
(which is admitted only for the purpose of this argument,) what 
then 1 He was a British subject, owing allegiance to his Govern
ment, bound to obey her orders. He kept his faith; he, with others, 
rallied to her standard when her territory wa.s invaded by a band of 
armed men, amid the roar of cannon and the din of war-yes, open 
war, which threatened the subversion of her Government in her Ca
nadian provinces. He obeyed her orders, and fulfilled his duty; and 
think your Honors that while he felt the duty of allegiance, Great 
Britain will fail to feel her reciprocal one, of protection 1 No, nume
rous and deeply interested as is the audience attending this argu
ment, should the state of New York so far forget the duties and 
obligations imposed by the law of nations, and by the Constitution 
of the United States, as through this high tribunal to deny McLeod's 
discharge, and send him down to a Circuit for trial, there is too 
much reason to believe that we should be surrounded by a far more 
numerous and illustrious audience-none other than a British fleet 
on our coast, and a British army on our frontier, and instead of wit-
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nessillg the conviction and execution of one man, we should have to 
mourn the slaughter of thousands. 

If war must come, let it come. As Americans we will meet it
but let u~ n?t forget that "h~ is doubly armed whose cause is just." 
Great Bntam has avowed thIS open, flagrant violation of our terri
tory, with all that was done. Let us take her at her word and hold 
her to her responsibility. ' 

When she has denied our right, and refused to make suitable and 
honorable reparation i when moderation and forbearance cease to be 
virtues, then will the President of the United States inform the coun
cil of the nation of the true state of the question of which we know 
so little, and then shall its collected wisdom choose its own time and 
mode of redress. The trial of McLeod savors of cowardice and re
venge, and is unworthy of our country. But the trial of the British 
nation, we, as Americans, understand i and when necessary, as Ame
ricans, will attend. In that trial there will be no British party on this 
sIde the waters. 

But let this most troublesome and embarrassing difficulty be re
moved, in the only way in which it can be done in law or honor, and 
leave t.he United States Government in the free exercise of its con
stitutional powers, and there is every reason to believe, that all the 
great questions which now agitate the two nations will be speedily, 
justly, and honorably settled i their peace be preserved, and the pros
perity and happiness of our country be perpetuated to after genera
tions. Let the national and state governments continue to move only 
in their own respective spheres, regarding alike the rights of each 
other and the law of nations-let them cherish their own honor and 
dignity, by regarding the honor and dignity of other nations-not 
only the Attorney General, but all of us, will be satisfied with the 
respect accorded to the exclamation, "I am an American citizen." 

No.6. 

MESSAGE OF GOVERNOR SEWARD TO THE ASSEMBLY. 

In compliance with a resolution of the honorab.le the Assembly, I 
communicate a copy of all the correspondence whl~~ hils taken p~ace 
between this department and the executive authorItIes of the Umted 
States concerning Alexander McLeod. 

I have the honor also to inform the Assembly that no arrangement 
whatever, of any kind, or for any purpose, hll~ been entered into.by 
this department with the Executive of the Umted States concermng 
that individual. 

The Assembly is further informed, that the prisoner is now before 
the Supreme Court of this State. on a w.rit of Ha.bea~ Corpus, sued out, 
as is understood, by himself, wIth a VIew to h?s dlsch~rge from c.us
tody. This departme~t ha~ no kn?wl~dge or mformatIOn concern~llg 
the application for saId WrIt, the IssUIng ?f the same, or th~ actIOn 
of the Court, except such as has been obtumed from the publrc news-
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papers, and is presumed to be in possession of the Assembly. The 
proceeding first became known to this department when the prisoner 
passed through this city on his way to the city of New York, in cus
tody of the Sheriff, in obedience to the writ of Habeas Corpus. 

The Attorney General of this State was thereupon immediately 
instructed to resist the motion for the discharge of the prisoner, and 
at the same time the President of the United States was respectfully 
informed that the appearance of the District Attorney of the United 
States as counsel for the prisoner, was deemed incongruous with his 
official duties and injurious to this State. The Attorney General is 
now engaged in the discharge of the duty assigned him. 

An incidental correspondence, on the subject of the imprisonment 
of Alexander McLeod, having arisen between his Excellency the 
Governor of the Canadas and the Executive of this State, a copy of 
the same is also laid before the Assembly. 

The Assembly is respectfully assured that under no circumstances 
will any arrangement or proceedings be"entered into or permitted, 
with the consent of this department, the effect of which might be, to 
compromit, in the least degree, the rights, dignity, or honor of this 
State. 

WILLIAM H. SEWARD. 




